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AMENDMENT  TO  RULES. 


SUFREBCE  COUKT  OF  SOUTH  CAHOLINA. 


RLI^  VI. 

OrAcnd  that  Rule  VI»  of  tlte  supreme  court, 
be  amended  by  ad«ling  Imuiedlatcly  thereafter 
the  following: 

"If  a  party  to  an  aetiou  or  proceoJlug  In  the 
court  shall  file  with  the  clerk  of  the  c-ourt  an 
jtffldarlt  that  he  or  she  Is  luiahle  to  pay  for 
the  iirintlng  of  any  hrlefs.  report  or  other  in- 
per  connected  with  his  or  her  appeal,  he  or 
she  shall  not  be  requii'ed  to  print  the  snme. 

'Typewriting  will  be  peruiltted  only  when 
a  good  quality  of  Ink  U  used,  with  ordinary 
spachig.  upon  linen  paper  of  ordinary  weight, 
eight  by  thirteen  Inches  Id  sice. 

828.K 


"Papers  In  typewriting  must  have  a  blank 
mnrglu  of  an  Inch  and  a  half  on  the  left.  If 
more  than  two  pages  of  typewriting  be  uxA, 
they  shnli  be  fasteued  at  the  top,  so  as  to 
'  reaJ  continuously. 

I    "Papers  in  typewriting  shall  be  folded  from 
the  bott(nn  In  four  equal  folds  and  indorsed 
I  In  the  manner  hereinbefore  provided  as  to 
!  pdutwl  papers, 

"It  shall  be  the  duty  the  clerk  of  the  court 
to  Eiee  that  thli)  rule  is  compiled  with  before 
filing  any  of  said  papers. 

"That  this  rule  shall  go  into  effect  0^  the 
first  of  July.  1808." 
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BGAN  T.  BIKSELL 

(Snpreme  Court  of  South  Carolina.    Jan.  16, 

1809.) 

TiTLB  TO  Real  Estatb  —  Qubstion  for  Jury  — 
FRAMise  IsBiiBs— Objection— Co-DsFSKDAHTS— 
Sbrtioi  of  SepAKATI  Answbbb  — Dhdurbr  — 
PLSADIKG  OtBB— RbPLT. 

1.  A  qiit^Hon  of  title  to  real  estnte  must  be 
detemiiuod  by  a  jury. 

2.  In  an  nctiou  by  a  purchaser  to  adjudiciite 
the  rights  of  a  tbinl  party  iinder  a  tmat  deed 
to  the  property  parchased,  the  court.  Id  orer- 
ruling  a  dcumrrrr  to  the  (.-otuplaint,  and  framing 
ifipiiee  for  the  jury,  referred  to  the  reudor,  who 
was  made  a  def<>iiiluDt.  as  heing  made  "a  nom- 
inal party  merely"  for  the  purpose  of  giving  her 
notice  of  the  controversy  betwecii  the  plaintiff 
and  defendant.  Held  to  mean  only,  as  the  fact 
was,  that  the  vendor  wan  identified  in  intereat 
with  plaintiff,  and  by  her  answer  practically  co- 
openitnl  with  him,  and  joined  in  the  prayer  of 
the  complaint,  and  that  It  was.  theref(R%,  not 
objectionable, 

3.  Co-defendants,  one  of  whom  practically  co- 
oi>erateB  witlj  plaintiff,  and  joins  iu  the  prayer 
of  the  complaint,  need  not  serve  their  separate 
unnwers  on  eac4i  other. 

4.  Plaintiff  cannot  reply  where  do  counter- 
claim ia  aet  ap. 

On  petition. for  rebearlDe<  DlBmlmwd. 
For  former  opinion,  aee  31  S.  E.  iKl. 

PER  CURIAM.  The  petition  for  a  rehear- 
ing which  has  been  filed  In  this  rase  la  based 
upon  several  grounds,  fully  set  out  In  the 
petition,  and  we  do  not  deem  it  necessary  to 
ronsdder  or  set  out  such  grounds  seriatim. 
These  grounds  may  be  divided  Into  two  gen- 
eral classes:  (1)  Those  which  are  based  upon 
alleged  errors  In  the  Judgment  of  the  circuit 
Judge  orerruling  the  demurrers  filed  seita- 
rately  by  the  defendants;  (2)  those  which  Im- 
pute error  In  the  order  of  the  circuit  Judge 
framing  issues  of  fact  to  be  submitted  to  the 
jury  tor  trlaL 

Those  of  the  flist  class  practically  Invite  a 
reopening  of  the  ailment  aa  to  the  ques- 
tion whether  there  was  error  In  the  Judg- 
ment OTerruUng  the  demurrers.  Inasmuch  as 
these  grounds  do  not  satisfy  this  court  that 
any  material  proportion  of  law  was  either 
overlooked  or  disregarded  in  the  previous  con- 
sldcvtlon  of  this  question,  and  as  such  ques- 
tion has  already  been  carefully  and  maturely 
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considered,  and  a  majority  of  tUa  court,  after 
snch  consideration,  were  unable  to  concur  In 
any  conclusion,  we  do  not  see  that  any  of 
the  grounds  of  the  flnt  class  aftord  a  soffi- 
dent  reason  for  granting  the  petition  for  a 
rehearing. 

As  to  the  second  class  of  grounds  taken  In 
the  petition,  to  wit,  those  imputing  error  In 
the  order  framing  issues,  it  apimrent  that 
this  question  could  not  properly  be  deter- 
mined, except  in  one  aspect,  which  will  be 
presently  referred  to,  until  the  question  as 
to  the  demurrer  was  finally  adjudicated;  for, 
If  there  was  error  in  overruling  the  demur- 
rers, then  It  would  necessarily  follow  that 
the  order  framing  Issues  should  be  set  aslde^ 
inasmuch  as  no  Issues  of  fact  would  be  pre- 
sented by  the  pleadings  aftor  those  portions 
of  respondent's  answer  which  presented  such 
Issues  had  been  practically  stricken  out  If, 
however,  this  court  had  been  able  to  render 
Its  Judgment  affirming  the  Judgment  of  the 
circuit  court  as  to  the  demurrer,  then  the  Is- 
sues of  fact  presented  by  the  pleadings  would 
have  to  be  determined  either  by  the  court 
or  by  a  referee,  or  by  the  Jury,  according  as 
one  or  the  other  of  such  modes  of  trial' should 
be  deemed  proper;  and,  as  the  practical  ef- 
fect of  the  equal  division  of  this  court  was 
to  affirm  the  Judgment  of  tlie  circuit  court 
sustaining  the  demurrer.  It  became  necessary 
to  have  the  Issues  of  fact  raised  by  the  an- 
swer determined  In  some  way,  and,  Inasmuch 
as  one  of  those  Issues  Involved  a  question  of 
title  to  real  estate.  It  was  not  only  proper,  but 
necessary,  that  such  question  should  be  deter- 
mined by  the  Jury. 

Complaint  Is  made.  In  one  of  the  exceptions 
to  the  order  framing  Issues  for  the  Jury,  that 
the  circuit  Judge,  In  his  decree  ovemiUng  the 
demurrer,  speaks  of  the  defendant  Sarah  H. 
BIssell  being  made  "a  nominal  party  merely," 
for  the  purpose  of  giving  her  notice  of  the 
controversy  between  the  plaintiff  and  the  de- 
fendant Henry  Edward  BIssell.  But  this,  as 
vre  understand  It  only  means  that  Mrs.  Ks- 
sell  was  Identified  In  Interest  with  the  plain- 
tiff, and  by  her  answer  practically  co-oper- 
ates with  the  plaintiff,  and  Jolna  In  the  prayer 
of  the  complaint;  and  this  was  undoubtedly 
the  fact 
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Complaint  Is  also  made  that  no  copy  of  the 
answer  of  Henry  Edward  Blssell  was  ever 
Berred  upon  Mrs.  Blssell.  But  we  do  not  see 
why  It  should  have  been.  In  addition  to  this, 
it  is  stated  In  the  "case"  that  the  answer  of 
Mrs.  Bissell  was  never  ser^'ed  upon  H.  E. 
Bisscll,  and  was  not  made  known  tn  him  un- 
til the  argument  on  the  demurrer  before 
Judge  Wither^)oon  was  made.  lodeed,  the 
whole  record  shows  that,  while  Mrs.  Blssell 
appears  as  a  defendant,  she  was  practically 
a  co-plaintiff. 

Again,  complaint  is  made  that  the  order 
framing  issues  for  trial  by  Jury  excludes  Mra. 
Bisscll  from  taking  any  part  In  the  trial  of 
sacb  Issues.  We  do  not  so  understand  the 
effect  of  the  order.  She  Is  a  party  to  the 
record,  and  has  a  right  to  participate  In  the 
trial  of  such  issues,  and  we  do  not  see  that 
iht  order  undertakes  to  deprive  Iter  ol  llie 
right  so  to  do,  If  she  desires. 

As  to  the  objection  that  the  circuit  Judge 
erred  in  not  allowing  the  plaintiff  and  the 
titfendant  Sarah  H.  Bissell  "'to  plead  over  to 
the  defenses  set  up  by  Henry  Edward  Blssell 
in  his  answer  upon  the  overruling  of  demur- 
rer," It  Is  8ufl9clent  to  say  that  the  record 
does  not  show  that  any  such  application  was 
made  tOf  or  considered  by,  the  circuit  judge. 
Besides,  we  are  unable  to  perceive  any  neces- 
sity for  such  pleading  over;  and  certainly  the 
plnintlff  hnd  no  right  to  reply,  as  no  counter- 
claim was  set  up. 

It  seems  to  us.  therefore,  that  the  petition 
for  rehearing  should  be  refused,  without  prej- 
udice to  the  right  of  the  defendant  Sarah  H. 
Blssell  to  Join  witli  the  plaintiff  in  contesting 
before  the  jurj-  the  L«nues  which  are  submit- 
ted to  the  Jury.  It  is  therefore  prdered  that 
the  petition  for  rehearing  be  dismissed,  and 
that  the  stay  of  the  remittitur  heretofore 
giMted  be  revoked. 


30HXSON  V.  CHARLESTON  &  S.  RT.  CO. 
(Supreme  Court  of  South  Ciirolioa.   Jan.  16, 
1899.) 

Master  and  Sekvaxt— Contkacts  Avoii>iko  Lia- 
bility FOR  Nbgliorncb—Relrase— Railroads — 

CtmSTITOTIONAL  LAW— LaW  OF  CASR. 

1.  Where  the  trial  court  decides  that  a  con- 
tract set  up  as  a  defense  is  void,  but  ^ivea  judK- 
ment  for  defendant  because  plaintiff  has  ac- 
cepted benefits  under  the  contract,  the  decision 
as  to  the  validity  of  the  contract  is  not  the  law 
of  the  case.  and.  on  appeal  by  plaintiff,  the  su- 
preme court  may  pass  on  the  question.  By  a 
divided  court, 

*J.  Const.  1895,  nrt.  9.  S  15.  provides  that  rail- 
toad  emploj-^R  shall  have  the  same  riRbta  niid 
reim-dicR  for  injuries  suffered  from  the  acts  or 
omisxioiis  of  the  corporatiou  or  certain  eniiiloyfia 
as  are  allowed  iiy  law  to  ptrsoiia  not  eniyloyfa, 
and  that  their  representatives  shall  have  the 
fuime  riRht  of  action  for  their  death;  thot 
knowledpe  of  any  employ^  of  the  defective  or 
nusafe  condition  of  ways,  etc.,  shall  he  no  de- 
fense to  an  action  for  injury  cansetl  thereby,  ex- 
cept as  to  conductors  and  engineers  voluntarily 
operating  unsafe  cars  or  engines;  and  that  any 
<Mintract.  exprcKR  or  implied,  made  by  any  em- 
ploye, to  waive  the  bejiefit  of  the  section  shall 


be  void.  Bftd,  that  the  section  has  no  applica- 
tion to  a  contract  between  an  employ^  and  the 
company  exempting  the  latter  from  liability  for 
its  negligeoce.   By  a  divided  court. 

3.  Where  a  railroad  employe,  by  becoming  a 
member  of  the  relief  department  of  an  organiza- 
tion composed  of  several  railroad  companies 
and  their  emp1oy6a,  established  to  raise  a  fund 
for  the  payment  of  ^ledfied  amoanti  to  con- 
tribnting  employes  when  disabled  by  sii^Dess 
or  accident,  tlw  companies  gtiaran^ing  pay- 
ment of  benefits,  agrees  that  the  acceptance  of 
benefits  after  he  shall  have  received  injury 
shall  release  the  companies  from  all  claims  for 
damages  therefor,  it  is  not  void  as  a  contract 
exempting  the  cnmpony  employing  him  from  lia- 
bility for  negligence  of  itself  or  employes,  though 
the  employe  is  required  by  the  company  to  be- 
come a  member  of  the  deijartnicnt.  By  a  di- 
vided court. 

4.  Conceding  that  such  agreement  be  void  as 
exempting  the  company  from  liability  for  negli- 
gence of  itself  and  employes,  yet  if  the  employe, 
after  stiKtBiniDg  an  injury,  accept  the  benefits, 
and  in  oon-sideration  thereof  release  the  com- 
pany from  liability  for  the  Injnry,  the  release 
is  valid.   By  a  divided  conrt. 

Appeal  from  common  pleas  t^cult  court  of 
Charleston  county;  R.  C.  Watta,  Judge. 

.\ctlon  by  Wlllia  Johnsoa  against  the 
Charleaton  ft  SaTannab  Kailway  Company. 
From  a  judgment  for  defendant,  plaintlft  ap- 
peals. Affirmed  by  a  divided  court 

W.  St.  Jullen  Jerrey,  for  appellant.  Mor- 
decai  ft  Gadsden,  for  respondent 

POPE,  J.  This  action  for  damages'  came  on 
for  trial  before  his  honor  Judge  K.  C  Watts. 
The  hearing  was  couhned  to  an  oral  demurrer 
to  the  second  atUrmatlve  defense  set  up  In 
the  answer,  which  demurrer  was  overruled, 
and  from  the  order  of  Judge  Watts  oveiTUllug 
the  same  an  appeal  Is  now  presented  to  this 
court.  It  win  be  proper,  therefore,  to  repro- 
duce the  pleadings,  to  the  end  that  our  ruling 
may  be  properly  understood. 

Complaint  {caption  omitted):  "The  com- 
plaint of  Willis  Johnson  against  the  Charles- 
ton &  Savannah  Railway  Company,  defend- 
ant herein,  respectfully  showeth:  (1)  That  the 
defendant  was,  at  the  time  hereinafter  men- 
tioned, and  now  is.  a  corporation  duly  created 
and  existing  under  tlie  laws  of  tlie  state  afore- 
said. (2)  That  the  plaintiff  was,  on  or  about 
the  16th  day  of  November,  In  the  year  of  oiu: 
Lord  one  thousand  eight  hundred  and  ninety- 
six.  In  the  employ  of  the  defendant  company 
as  a  fireman,  and  was  there  actively  engaged 
at  work  on  a  train  of  said  defendant  company, 
running  between  Charleston  and  Savannah. 
(S)  That  while  so  engaged,  at  Kidgeland,  In 
the  coimty  of  Beaufort  and  state  aforesaid,  as 
fireman  on  train  proceeding  from  Savamiah 
to  Charleston,  under  charge  and  control  of 
Roliert  Smart,  engineer.  It  l)e(;ame  the  plaln- 
tifTs  duty  to  stand  upon  a  certain  platform, 
on  which  wood  was  piled,  and  from  said  plat- 
form to  load  the  lender  with  fuel,  by  throw- 
ing sticks  of  wood  therein.  That,  after  sup- 
plying the  tender  with  wood,  as  aforesaid, 
on  a  signal  that  the  engine  was  alMut  to 
move  the  plaintiff  stepped  to  the  edge  of  the 
said  platform,  flud  thence  endeavored  to  step' 
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onto  the  engine.  (4)  ThtA,  toy  reaaon  of  tbe 
broken  and  unsound  condUlon  of  the  said  plat- 
form which  caused  the  fall  of  the  plalntlfT, 
and  the  Bills  on  which  It  rested,  the  said  plat- 
form gave  way  onder  tbe  weight  of  the  plaln- 
tlfT, and  forcibly  precipitated  him  upon  the 
Iron  stmctare  of  the  engine.  (5)  That  tbe 
broken  and  ansound  condltloD  of  the  said  plat- 
form which  caused  the  fall  of  the  plaintiff, 
as  aforesaid,  was  tbe  result  of  the  careless- 
ness and  negligence  of  the  defendant  In  not 
keeping  said  platform  In  good,  reasonable, 
and  safe  repair.  (6)  That,  by  reason  of  the 
fall  aforesaid,  the  plalntllC  sustained  serious 
wounds  and  bruises  in  bis  arm,  side,  and  leg, 
and  also  Injuries  of  an  Internal  nature,  caus- 
ing him  severe  bodily  pain  and  suffering,  so 
that  he  is  not  able  to  perform  bis  accustomed 
labw*.  That  he  has  already  expended  a  con- 
siderable amount  of  money  for  medicines  and 
medical  attendance,  and  Ib  advised  by  bis 
physlciana  that  bis  said  Injuries  will  probably 
disable  him  permanently  from  performing 
such  labor  as  be  was  heretofore  capable  of 
performing,  and  will  continue  to  cause  blm 
pain  and  require  medical  attention  and  medi- 
cine for  the  rest  of  his  life.  (7)  That,  by  rea- 
son of  the  carelessness  and  negligence  of 
the  defendant,  as  hereinbefore  set  forth,  tbe 
plaintiff  has  been  damaged  ten  thousand  dol- 
lars. Wherefore  the  plalntut  demands  judg- 
ment against  the  defendant  for  tbe  sum  of 
ten  thousand  dollars,  and  for  tbe  costs  and 
disbursements  of  this  action.  Complaint  verl- 
fled.  W.  St  Jullen  Jervey,  Plaintiff's  Attor- 
ney." 

Answer:  "Tbe  defendant,  tbe  Charleston 
&  Sarannah  Ballway  Company,  answering 
the  complaint  herein,  says:  (1)  This  defend- 
ant admits  the  allegations  contained  In  the- 
first  paragraph  of  said  complaint  (2)  This 
defendant  denies  the  allegations  contained 
In  tbe  second,  tblrd,  fourth,  fifth,  sixth,  and 
seventh  paragraphs  of  said  complaint  And, 
by  way  of  alSlrmatlTe  defense  to  said  action, 
this  defendant  says:  That  the  Injury  al- 
leged In  said  complaint  to  have  been  received 
by  the  plaintiff,  Willis  Johnson,  was  caused 
by  the  contributory  negligence  of  the  said 
plaintiff,  In  not  nerdslng  due  care  and  cau- 
tion in  stepping  on  said  engine  from  said 
platform,  and  that  but  for  said  want  of  care 
said  Injury  would  not  have  happened,  such 
CfHitribntory  negligence  on  the  part  of  tbe 
plaintiff  being  the  primary  cause  of  said  in- 
lary.  And,  by  way  of  afflrmattve  defense  to 
said  action,  this  defendant  alleges:  That  the 
said  plaintiff,  at  the  time  be  claims  to  hare 
recetved  the  alleged  Injury,  was  a  member 
<tf  the  Plmnt  System  Belief  and  Hospital 
Department  The  said  Bdlef  and  Hospital 
Department  to  an  wganlsatlDn  formed  by 
tte  Charieston  and  Savannah  Ballway,  Sa- 
vanniih,  Florida  and  We8t«n  Ballway,  Ala- 
bama Midland,  Brunswick  and  Westent. 
Florida  Sonthem,  and  other  railway  compa- 
nies (which  aUd  railway  companies  compitee 
the  Plant  Bntem),  tat  the  mirpoae  of  estab- 


lishing and  managing  a  fund  for  the  pay- 
ment of  definite  amounts  to  employ^  con* 
tributlng  to  the  fund  who,  under  the  regula>- 
tlons,  are  entitled  thereto,  when  they  are 
disabled  by  accident  or  sickness,  and  to 
tbeb*  families  In  the  event  of  death.  The 
said  relief  fund  is  formed  from  CMitribu* 
tions  from  the  employes  and  the  Plant  Sys- 
tem, income  derived  from  investmenta,  and 
approprlatl(ms  by  the  Plant  System  when 
neceMary  to  make  up  a  deficit.  The  regula- 
tions governing  said  Relief  and  Hospital  De- 
partment require  that  those  who  participate 
In  tbe  benefits  of  the  relief  fund  must  be 
employes  In  tbe  service  of  one  of  tbe  rail- 
road companies  comprising  said  Plant  S^ 
tern.  This  defendant  further  says  that  par- 
ticipation In  the  benefits  of  said  relief  to 
based  upon  the  aiq}lic&tlon  of  the  beneficiary, 
and  subject  to  all  tbe  rules  and  regulations 
of  said  Relief  and  Hospital  Department  De- 
fendant further  says  that  on  the  second  day 
of  November,  1896,  the  ptolntlff  herein,  being 
in  tbe  employ  of  the  defendant  company,  and 
said  company  being  a  member  of  the  Plant 
System,  applied  for  membenhlp  In  tiie  said 
Plant  System  Belief  and  Hospital  Depart 
ment  and  In  said  application  agreed  to  be 
bound  by  all  the  regulations  of  the  Relief 
and^spltal  Department,  and  In  said  appli- 
cation farther  agreed  that  In  consideration 
of  tbe  contributions  of  tbe  said  companies 
comprising  the  Plant  System  to  the  Relief 
and  Hospital  Department  &oA  of  the  guar^ 
anty  by  them  of  the  [myment  of  the  beneflta 
aforesaid,  the  acc^tance  of  the  benefits  from 
the  said  Belief  and  Hospital  Department  for 
injury  or  death  should  operate  as  a  release 
of  all  daims  against  said  companies  and 
each  of  them  for  damages  by  reason  of  such 
Injury  or  death.  Defendant  further  says 
that  when  the  plaintiff  received  the  alleged 
Injury,  be  thereniwn  became  entitled  to  ttie 
benefits  coming  out  of  his  membership  In 
said  Belief  and  Hospital  Department  by  rea- 
son of  the  injury  alleged  to  have,  been  re- 
ceived by  him  while  In  said  service.  That 
said  plaintiff  thereupon  immediately  applied' 
to  said  department  for  such  benefits,  and 
received  therefrom  payments  amounting  In 
all  to  tbe  sum  of  $66.60,  being  the  amount 
due  tm  183  days  at  the  rate  of  00  cents  per 
day,  which  was  tbe  rate  to  which  the  plain- 
tltr  was  entitied  as  a  member  of  said  Relief 
and  Hospital  Department  This  defendant 
further  says  tiiat  In  accordance  with  the 
regulations  of  said  Bell^  and  Hospital  De- 
partment, said  plalntltr  recced  free  medi- 
cal and  surgical  attendance  from  tbe  sur- 
geons of  said  company,  and  care  and  treat- 
ment In  the  said  company's  hcrapltals  free 
of  charge,  and  the  eald  relief  and  hospital 
department  did  all  <«  Its  part  to  be  done  for 
and  hi  behalf  of  Uie  said  plaintiff,  by  virtue 
of  bto  membership  In  said  department  Ilie 
said  sum  of  money  Uie  said  plaintiff  duly 
accepted  and  receipted  tor,  undo*  tiie  regola- 
I  tions  of  said  BeUeC  and  Hospital  Depart- 
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raent,  and  In  accordance  therewith,  and  the 
said  plaintiff,  In  conafderatlon  of  the  pay- 
ment to  him  of  the  said  sums  oC  money, 
thereupon  dniy  released  and  forever  dischar- 
ged said  defendant  company,  and  each  and 
every  company  comprising  the  Plant  Sys- 
tem, from  all  claims  and  demands  for  dam- 
ages, Indemnity,  or  otiier  form  of  compensa- 
tion he  then  had,  or  might  or  conld  there- 
after have,  a^fUnst  any  one  of  the  aforesaid 
companies,  by  reason  of  said  Injury,  whldi 
said  receipts  and  releases  were  serwally 
signed  and  sealed,  and  delivered  to  the  said 
relief  and  hospital  department,  by  the  said 
plaintiff.  Wherefore  this  defendant  all^s 
that  the  ao«^nce  of  the  said  benefits  from 
said  Belief  and  Hoefpltal  Department  for  said 
alleged  Injury,  and  fiie  execution  of  the  re* 
lease  aforesaid,  operate  to  release  and  dis- 
charge said  defendant  company  from  any 
and  aU  dalms  for  damages  arising  In  any 
way  ont  ot  the  Injury  complained  of  by  said 
plalnUtf  In  his  said  complaint." 

Oral  demurrer  (caption  omitted):  "The 
plaintiff  demurs  to  the  second  aiOnnallTe 
d^nse  set  np  In  the  answer,  and  moves 
that  the  same  be  dismissed,  for  the  risason 
that  It  does  not  state  facts  sufficient  to  con- 
stltnte  a  defense,  tai  this:  that  In  said  de* 
feuse  It  Is  alleged  tbat  the  plaintiff  had  en- 
tered into  a  contract  wlUi  the  defmdant 
whereby  It  was  agreed,  vpon  certain  cm- 
slderatlon,  tbat  the  defendant  should  be  re- 
leased from  all  claims  of  the  plaintiff  for 
damages  by  reason  of  accidental  injury  or 
death;  that  such  contract  Is  contrary  to  law 
and  against  public  policy,  and  a  r^ase 
therennder  cannot,  therefore,  be  pleaded  as 
a  defense  to  an  action  for  damages  caused 
by  the  dbfendant's  negHgence.  W.  St.  Jn- 
llen  Jervey.  ^taitUTs  Attorney.**  This  de- 
murrer was  oveirnled;  and  his  bMior  said: 
"There  Is  no  question  In  my  mind  that  a 
contract  of  that  kind,  whereby  a  railroad 
company  attempts  to  relieve  Itsdf  of  any 
liability  on  account  of  negllgeuce,  Is  contrary 
to  public  policy;  and,  where  the  party  enters 
Into  the  contract  beforehand,  he  would  not 
be  estopped  from  bringing  his  action  for 
damages  against  the  railroad  company.  It 
seems.  In  tills  case,  tbat  the  plaintiff  had 
entered  Into  that  agreement  relieving  the 
rallxoad  company  before  be  was  injured. 
After  he  was  Injured,  be  was  put  to  his  elec- 
tion as  to  whether  he  would  sue  ttte  railroad 
company  or  go  ahead  and  carry  out  the  con- 
tract and  receive  the  benefits  of  that  con- 
tract. It  seems  to  me  that  the  decision  In 
the  case  of  Price  t.  BanTOad  Go.  [88  S.  a 
CBO,  12  S.  B.  418]  would  CMitrol  this  case, 
and  I  tblnk  the  pliUntlff  Is  now  e8t4q>ped 
from  Mnglng  his  action  against  the  railroad 
company,  having  dected  to  recdTS  the  bme- 
fits  under  that  contract,  and  from  suing  the 
railroad  company  here  for  damages,  and  I 
overrule  the  demurrer.**  Counsel  for  ae 
plaintiff  excepted  to  the  ruling,  and  gave 
notice  of  Intention  to  appeaL 


Exceptions:  **(1)  Because  his  honor  erred  tn 
holding  that  the  said  second  affirmative  de- 
fense set  up  In  the  answer  contained  aflegia- 
tions  of  fact  Bufflclent  te  constitute  a  defense. 

(2)  Because  his  honor  erred  !n  not  holding 
that  a  contract  whereby  a  railroad  corpora- 
tion seeks  Immunity  from  damages  caused  by 
the  negligence  of  Itself  or  Its  servants  Is  nail 
and  void,  under  the  constitution  of  the  state. 

(3)  Because  bis  honor  erred  In  not  bohlins 
that  sudi  a  contract  Is  null  and  void,  because  it 
Is  against  public  policy.  (4>  Because  his  tton- 
or  erred  hi  holding  that  such  a  contract  may 
properly  be  pleaded  as  a  defense  In  an  action 
brought  by  an  employd  against  a  raIIro;id 
company  for  damages  caused  by  said  company 
or  Its  servants.  (6>  Because  1^  honor  erred 
In  holding  that,  even  If  such  a  contract  were 
void,  the  receiving  of  money  or  other  G(m8l<t- 
eration  thereunder,  after  the  receipt  ot  tbe 
Injury,  was  such  an  act  as  would  bar  re^ 
covery  of  damages.'* 

It  Is  apparent  from  the  text  ot  Judge  Watts* 
decision  t^t  he  held  tbat  the  contract  entered 
Into  by  and  between  the  plalntifl  and  tiie  de- 
fendant, as  a  member  of  the  Plant  System, 
was  void,  as  against  public  policy;  and  from 
this  decision  of  Judge  Watte  there  Is  no  ap- 
peal.  and  bence  It  Is  tiie  law  of  tbls  cftoe. 
Howevo',  the  circuit  Judge,  as  he  thougbt, 
under  the  decision  of  ttite  court  tn  the  case  of 
Price  V.  Railroad  Go..  83  S.  a  SSe»  12  S.  E. 
418,  held  that  the  subsequent  receipt  of  JcOin- 
Bott  to  the  defendant  company  would  estop 
Johnson  frmn  bringing  this  action.  We  teax 
the  case  of  Price  v.  Balteoad  Co.,  supra,  has 
been  given  a  force  tiiat  U  was  not  Intended  to 
possess.  In  the  case  dted.  Price,  while  an 
employ^  of  tiie  railroad  omipany,  was  In- 
jured, In  Felnuary,  18B7,  by  the  alleged  neg- 
ligence of  tbe  railroad  company,  and,  on  the 
Dtb  day  of  August  of  the  same  year  (I8&7), 
executed  a  release  to  said  company,  for  a  valu- 
able consideration,  whereby  he  discharged 
such  company  from  any  claim,  demand,  or 
UablUty  for  payment  of  any  otha  or  further 
sum  or  sums  of  money,  for  or  on  account  ot 
his  mjury  while  In  their  service  Price  died 
on  tiie  — —  day  of  November,  1887.  Hla 
wife,  as  the  admbilstratrlx  of  his  estate, 
brought  an  action  against  the  railway  com- 
pany for  damages,  under  what  Is  kimwn  as 
the  "Lord  CampbeU  Act."  On  trial,  the  de- 
f^idant  railway  company  offered  to  prove,  un- 
der the  plea  In  Ite  answer,  tbat  Price,  the  In- 
testate, had  In  his  lifetime  released  any  right 
of  action,  for  a  valuable  consideration,  for 
his  Injury  by  the  raflway  company.  The  cir- 
cuit Judge  denied  tbe  proof,  whereupon  the 
rallrOBd  company  appealed  to  this  court,  and 
It  was  here  decided  that  the  circuit  Judge  was 
In  error,  because  tbe  right  of  action  under 
Lord  Oampbell's  act  (sections  2188  to  2186  of 
General  Statutes)  was  first  In  tiw  party  in- 
jured, which  right  of  action  snrvlved  Us 
death  to  his  admtailstrator,  and  that,  as  Price 
was  competent  to  deal  with  his  rU^t  of  ac- 
tion to  his  lifetime,  and  bad  settled  with  the 
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railroad  company,  tberefore  anch  Ktttement 
would  vttag  toll  administratrix,  unless  the  re- 
ceipt was  executed  under  fraud  or  duress. 
There  wu  no  allegation  there  that  the  con- 
tract not  to  sue  was  agalnat  a  sonnd  public 
policy,  or  that  the  receipt  Price  executed  was 
in  aecor^tnce  with  and  as  a  part  of  audi  Il- 
legal contract.  So  that  we  do  not  think  the 
case  of  Price  t.  Ballroad  Go.  Is  declalve  of 
tbls  case.  We  hare  nerer  had  a  case  In  cxat 
courts  befwe,  where  this  question  was  con- 
sidered. There  have  been  such  In  other  courts 
of  this  conntiT',  where  the  dedatons  have  been 
dIfferait,-HBome  uphotdlng  the  rece)^,  and  In- 
deed the  contract,  aa  binding;  as,  for  example, 
hi  the  state  of  FennsylTanla,  In  the  cases  of 
Johnson  v.  BaUroad  Co..  29  AtL  854;  Graft 
T.  KaHroad  Co.,  8  AtL  206;  alaa,  hi  the  state 
of  Maryland,  see  Fuller  r.  Assodatlfm,  10  AtL 
237;  Spltu  T.  BaUroad  Co.,  23  AtL  307;  also, 
In  the  state  of  Iowa,  see  Dmald  r.  Railway 
Co.,  61  k  W.  971;  also,  state  of  Nebraska, 
■ee  Railroad  Co.  t.  BeU,  62  N.  W.  314;  also, 
In  the  atete  of  Ohio,  see  Railway  Co.  t.  Cox, 
46  N.  B.  641;  Owens  t.  BaUroad  Co.,  3S  Fed. 
715;  also.  In  Illinois^  Eckman  T.  Railroad  Co., 
48  X.  E.  406;  also»  the  state  of  West  Thr- 
glnla.  The  aa\j  case  where  the  court  has 
refused  to  susteln  the  question  Is  that  of 
MUler  T.  BaUway  Co.,  65  Fed.  301;  Id.,  22 
0.  C.  A.  261.  76  Fed.  441.  It  seems  to  us 
that,  when  analysed,  the  proposition  of  the 
defendant  railway  company  Is,  as  to  either  or 
both  of  these  matters:  First,  a  party  can 
contract  to  rellere  a  railway  company  from 
the  negligence  of  such  railway  company;  or, 
second,  a  party,  not  being  able  to  contract 
with  a  railway  company  as  against  Ita  neg- 
ligence, yet,  by  the  acc^tance  of  a  benefit 
under  such  contract,  may  be  estopped  there- 
by from  suing  the  railway  company  for  Its 
negligence.  Aa  to  the  first  position,  we 
say  unhesitatingly  that  our  decisions  uni- 
formly hold  that  we  cannot  make  a  valid 
contract  to  free  a  railway  company  from 
negligence.  Swindler  t.  HUllard,  2  Rich. 
Law,  286;  Baker  t.  Brlnson,  0  Rich.  Law, 
202;  WaUIngford  t.  Railroad  CO.,  26  &  a 
258.  2  S.  £.  18.  But,  apart  from  our  deci- 
sions, the  new  constitution  of  this  state,  adopt- 
ed In  the  year  1886,  in  article  8,  {  15,  provides: 
"Every  employee  of  any  railroad  corporation 
shall  have  the  same  rights  and  remedies  for 
any  Injury  sufFered  by  him  from  the  acts  or 
omissions  of  said  corporation  or  its  employees 
as  are  allowed  by  law  to  other  persons  not 
employees,  when  the  Injury  results  from  the 
negligence  of  a  superior  agent  or  officer  or  of 
a  person  having  a  right  to  control  or  direct 
the  services  of  a  party  Injured,  and  also  when 
the  Injury  resulte  from  the  negligence  of  a 
feDow  servant  engaged  bi  anotiier  depart- 
ment of  labor  from  that  of  the  party  Injured, 
or  of  a  fellow  servant  on  another  train  of 
ears  or  even  engaged  about  a  different  piece 
of  work.  •  •  •  Any  contract  or  agrument 
txprtMed  or  implied,  made  any  employee 
to  vatve  th€  benejU  of  Uae  teetton,  shall  bs 


null  and!  void;  and  this  aeotion  shall  not  be 

construed  to  deprive  any  employee  of  a  cor- 
poration or  his  legal  or  personal  representa- 
tive, of  any  remedy  or  right  that  he  now  has 
by  the  law  of  the  land."  (Itellcs  ours.)  One 
of  the  resulte  of  this  ^ovlslon  of  the  consti- 
ttttion  Is  that  the  employes  of  a  riUlwmr  cor- 
poration are  placed  upon  the  same  plane  with 
an  other  persons  hi  any  case  of  Injury  which 
resulte  from  negligence  of  such  railway  oom< 
pany.  This  being  so,  no  contract  by  which 
an  em];toy6  Unda  hlmsdf  to  tcxeso  an  action 
by  reason  of  negligence  as  against  a  railway 
company  is  valid.  It  Is  not  only  against  pub- 
lic policy,  but  It  Is  forbidden  by  the  constitu- 
tion. Now,  as  to  the  second  pc^nt:  It  seems 
to  us  that  tbe  i^ngnagit.  in  the  last  part  of 
section  16,  art  8,  of  our  constitution  forbids 
any  agreement  by  an  ^ployd  to  waive  tba 
ben^te  of  this  section.  But,  U  this  won  not 
so,  stm,  as  the  original  contract  to  release 
the  railway  from  tbe  liability  for  Ito  negli- 
gence was  void,  any  attempt  by  tbls  em- 
ploy6  to  ratify  such  void  contract  Is  a!  nullity. 
It  Is  needless  to  prolong  thto  dlscusrion  or  to 
cite  the  numerous  authorities  bearing  on  this 
matter.  28  Am.  &  "Eog.  Enc.  Law,  478,  pute 
the  doctrine  thus:  "A  void  act,  as  defined  hi 
the  later  cases,  and  by  awroved  authoritlea, 
Is  one  which  is  entirely  nulL  not  binding  on 
^ther  party,  and  not  sosoeptible  of  ra^fieO' 
Hon."  (Italics  ours.)  We  will  not  undertake 
to  comment  upon  tbe  plans  of  Qa  Plant  Sys- 
tem as  to  the  prolsctlve  aasoclatlon.  It  has 
some  admissible  pcdnts,  but  Is  fatally  defect- 
ive In  others.  My  opinion  is  that  the  Judg- 
ment of  this  court  should  be  that  the  Judg- 
ment of  the  circuit  court  be  reversed;  but, 
Inasmuch  as  the  Justices  are  evenly  divided 
in  oplnhm,  uaOac  our  constltntlon  the  Judg- 
ment of  the  circuit  court  stands  affirmed. 

JONBS,  J.,  dlssCTtlng. 

GABY,  A.  J.  I  cmcuT  In  ccmdnslon 
announced  In  tbe  opinion  of  Ux.  Justice 
POPS,  as  it  seems  to  me  the  all^tlona  of 
tbe  second  or  affirmative  defense  show  a 
scheme  on  tbe  part  the  defendant  to  avoid 
Itt  liability  for  negligence,  and  that  it  Is  thoe- 
foie  against  public  policy,  nuU,  and  void.  The 
unlawful  scheme  even  extended  to  the  ac- 
ceptance of  the  benefits  thereunder,  and  socb 
acceptance  Is  also  against  public  p(dlcy. 

McIVBIB,  GL  J.  Being  unable  to  concur  In 
the  conduslon  reached  by  Mr.  Justice  POPE, 
I  purpose  to  state  the  grounds  of  my  dissent 
All  the  material  facte  are  so  fully  set  forth 
In  the  leading  opinion  that  It  will  be  unnec- 
essary to  repeat  them  hwe  In  detaU.  The 
sole  qneatlon  presented  for  the  dedston  of 
the  circuit  Judge  was  whether  the  demurrer 
to  the  second  atUrmatlve  defense,  based  upon 
the  ground  that  the  facte  stated  therein  wera 
not  Bufflcluit  to  ccokstltnte  a  defense,  should 
be  sustained;  and,  be  having  held  that  the 
demurrer  could  not  be  sustained,  the  Question 
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presentad  for  the  dedstoa  of  this  court  la 
whetber  vuSt  rnllng  was  enoneoua  In  one  or 
move  of  the  wreral  particulars  pointed  out 
by  tbe  exceptions.  The  first  exception  Is  man- 
ifestly too  general  to  require  further  notice 
under  tbe  well-settled  practice.  The  third 
and  fourth  exceptions  are  taken  under  a  mis- 
conception of  the  ruUi«  of  the  drcolt  Judee; 
for,  Bo  far  from  not  holding  that  a  contract 
whereby  a  railroad  oorporatlon  "sedu  immu* 
ntty  from  damages  caused  by  the  negligence 
of  Itself  or  Its  servants"  Is  null  and  roid 
because  against  puUic  policy,  be  expressly 
so  held,  and,  so  Csr  from  holding  that  "such 
a  contract  could  be  pleaded  as  a  defense  to 
an  actlfui  brought  by  an  employd  against  a 
railroad  company  for  IsJurlM  caused  by  [the 
negligence  of]  the  said  company  or  tts  serv- 
ants" (Oie  words  which  I  have  inserted  tat 
Iwackets  bting  obviously  Inadvertently  tnnlt- 
ted),  he,  in  terms,  so  held.  This  Is  manlf»t 
from  tbe  hingnage  used  in  tbe  flrst  sentence 
of  the  remariu  made  by  tbe  circuit  3ud|^  tn 
overrultaig  tbe  demurrer.  These  two  excep- 
tions may  therefore  be  dismissed  from  fur- 
ther consideration.  Bo,  also,  the  fifth  excep- 
tion does  not  exactly  represent  tbe  ruling  of 
the  circuit  Judge;  but,  by  a  liberal  construc- 
tion (which  I  am  disposed  to  give  It),  this 
ception  may  be  regarded  as  sufficient  to  talse 
the  question  whether  there  was  error  in  rul- 
ing that,  aft«  the  Injury  was  sustained,  the 
plabitlfl  was  put  to  his  election  whetber  he 
would  sue  the  company  for  damages,  or  no- 
cept  the  benefits  of  tbe  arrangement  set  forth 
In  the  second  afflrmatlve  defense,  and,  these 
having  been  accepted  by  the  plaintiff,  he  was 
estopped  from  suing  the  company,  and  i  am 
quite  willing  so  to  consider  that  exception. 
So  that,  according  to  a  strict  practice,  the 
only  question  necessary  tor  this  court  to  con- 
slder  is  whethw  the  second  and  fifth  excep- 
tions can  be  sustained. 

The  second  BTceptSon  presents  the  question 
whether  there  to  any  provision  in  Oie  present 
c(»istltatIoD  dedaring  that  "a  contract  where' 
by  a  railroad  corporation  seeks  Immunity 
from  damages  caused  by  the  negligence  of 
iteelf  its  servants  is  null  and  void."  Waiv- 
ing the  objection,  whltih  might  be  raised,  tbat 
there  is  nothing  in  the  record  showing  that 
such  question  was  presented  to  or  considered 
by  tiie  circuit  Judge,  as  I  prefer  to  consider 
tbe  question  on  its  merits,  disembarrassed  lv 
any  technical  objection  or  role  of  practice,  I 
propose  to  so  consider  It  The  only  provi- 
sion which  is  relied  upon  to  Hut  contained  In 
sectiim  IS  of  article  9  of  tlie  present  constitu- 
tlou,  which  reads  as  follows:  "iOvetyemployee 
of  any  railroad  coEporatlon  shall  have  the 
same  rights  and  remedies  tor  any  Injuries 
suffered  by  him  from  the  acts  or  omissions  of 
said  corporati<Hi.  or  Its  employees,  as  are  al- 
lowed by  law  to  other  persons  not  employees, 
when  the  Injury  results  from  the  negligence 
of  a  superior  ngaCit  or  officer,  or  of  a  perstm 
having  the  right  to  control  or  direct  the  serv- 
ices of  a  party  Injured,  and  also  when  the  in- 


jury results  from  tbe  netfigoice  of  a  fellow 
servant  engaged  In  another  departmoit  of  la- 
bor from  that  at  tbe  party  taijured  or  of  a 
fallow  servant  on  another  train  of  cars,  or 
me  engaged  about  a  different  piece  of  work. 
Knowledge  by  any  onployee  Injured  of  the 
dtfectlve  or  unsafe  character  or  condition  of 
any  matdilnery,  ways  or  appliances,  shall  be 
no  defense  to  an  actioa  for  injury  caused 
thereby,  exc^t  as  to  conductors  or  engineers 
tai  charge  of  dangerous  or  unsafe  cars,  or  eur 
gines,  V(duntariiy  operated  by  th«n.  When 
death  ensues  from  any  injury  to  employees, 
the  legal  or  personal  representatives  of  the 
person  mjnred  shall  have  the  same  right  and 
remedies  aa  are  aUowed  by  law  to  such  r^ 
resentatlvea  of  other  persons.  Any  contract 
or  agreement,  expressed  or  implied,  made  by 
any  employee  to  waive  the  benefit  of  thto  sec- 
tion shall  be  nidi  and  void;  and  thto  section 
Shan  not  be  construed  to  deprive  any  employee 
i3t  a  corporation,  or  hto  legal  or  pers<&ua  r^ 
resentatlve,  of  any  r«nedy  or  right  that  ha 
now  has  the  law  of  the  land.  Tbe  gen- 
eral assembly  may  extend  the  remedies  here- 
in provided  ft>r,  to  any  other  dass  of  employ- 
ees." It  senns  to  me  very  obvious  that  the 
main  purpose  of  thto  provision  of  ttie  con- 
stltutlMi  was  to  make  material,  and,  as  1 
think,  wise  and  ^Kver,  changes  In  the  long- 
established  rule  whereby  an  employw,  when 
sued  for  damages  for  injuries  sustained  by 
me  of  his  employes,  could  exempt  himself 
from  liability  by  showii^E  ttaX  tbe  injuries 
complained  of  by  the  emplojrft  resulted  from 
the  n^Igence  of  one  of  hto  feUow  servants,' 
and  to  settle  finally  the  doctrine  (as  to  which 
there  had  been  some  conflict  of  authority)  that 
the  fact  that  an  employti  (excqtt  a  conductor 
or  engineer  In  charge  of  dangerous  or  unsafe 
cars  or  engines  voluntarily  ^wated  by  tiUn) 
knew  fliat  the  nuchinery  or  other  appliance 
by  whldi  he  vaa  injured  was  defective  or 
unsafe  would  constitute  no  defense  to  an  ac- 
tion for  damages  brought  by  such  raaploye, 
and  finally  to  dedare  t3iat  any  contract  or 
Bgreement.  dther  express  or  Implied,  by 
which  any  employd  undertakes  to  waive  tbe 
benefits  of  thto  section,  shall  be  nnU  and 
void.  Now,  what  are  the  benefits  secured  by 
this  section  to  tbe  empl<^  of  a  railroad  cor- 
poration? (1)  Putting  the  employ^  tm  tbe 
same  footing  as  other  persons,  not  employta, 
so  far  as  hto  rights  and  remedies  for  Injuries 
sustained  under  tbe  dreumstances  mentioned 
in  the  section  are  concerned.  (2)  Dedaring 
that  the  fact  that  the  employ^  knew  of  the 
defective  or  unsafe  condition  of  the  ma- 
cSiinery  or  other  appltonces  <n4ilch  caused  tbe 
Injury  should  constitute  no  defense  to  an  ac- 
tion for  damages  sustained  by  such  injury.  (S) 
Ofving  to  the  r^resentatlves  of  any  employA 
killed  on  the  railroad  the  same  rights  and 
remedies  as  the  representatives  ol  any  other 
person,  not  an  miploye,  who  may  be  killed 
by  the  raflroad  company,  would  have.  (4t 
Declaring  any  contract  to  waive  the  benefits 
of  thto  section  to  be  null  and  void.  0t)  De- 
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daring  that  tUta  section  sbail  not  be  bo  con- 
strued as  to  deprive  any  employs  of  a  cor- 
pora tJoQ  of  any  right  tbat  be  now  ham  by  tbe 
law  of  the  land.  (6)  AuthorlKlng  the  eeneral 
assembly  to  axteod  the  reme<Ue8  therein  pro- 
vided tor  to  any  othw  class  of  enutloyfis. 
From  this  analysis  of  the  proTlslous  of  the 
section,  It  seems  to  me  very  dear  that  It  has 
no  application  whaterer  to  this  case.  The 
a^armatlve  defense  here  set  up  la  not  based 
upon  any  contract  or  agreemeat  to  waive  any 
of  the  benefits  secured  by  the  section  of  the 
constltntlon  above  analyzed.  The  constitu- 
tional provision  now  under  consideration  does 
not  even  purport  to  declare  that  a  railroad 
coriMxatlon  cannot,  by  contract,  exempt  itself 
from  UablUtles  for  damages  sustained  by  rea- 
son of  its  own  negligence  or  tbat  of  Its  serv- 
ants or  agents,  for  the  very  obvious  reason 
that  such  a  declaration  would  have  been  whol- 
ly unnecessary,  aa  that  was  the  law  at  the 
time  of -the  adoption  of  the  constitution,  well 
settled  by  authority,  and  fully  sostaJned  by 
sound  reason,  and  undisputed  by  any  one. 
The  sole  object  of  the  owstltutional  provision 
was  to  confer  upon  the  employes  of  railroad 
corporations  certain  benefits  therein  specific- 
ally stated,  which  they  either  had  not  pre- 
viously enioyed.  or  their  right  to  which  was 
a  matter  of  question;  and,  to  secure  to  such 
imployte  the  full  enjoyments  of  such  ben- 
efits, It  was  further  provided  that  any  con- 
tract to  waive  any  of  such  benefits  "shall  be 
noil  and  void."  I  am  therefore  unable  to  per- 
ceive that  section  15  of  article  9  of  the  pres- 
ent constitution  has  any  application  to  this 
case,  and  hence  I  think  the  second  exception 
should  be  overruled. 

Proceeding,  then,  to  the  consideration  of 
the  fifth  exception:  This  exception,  as  It 
seems  to  me,  Is  based  upon  the  assumption 
that  the  contract  or  arrangement  set  out  in 
the  second  offlrmstiTe  defense  is  void  be- 
cause against  public  poUey.  Whether  this 
assnmptlon  Is  well  founded  Is  an  Important 
and  interesting  Inquiry,  of  novel  Impression 
In  this  state,  at  least  But,  before  proceed- 
ing to  this  Inqalry,  I  desire  to  notice  a  mis- 
take into  which,  I  submit  with  deference, 
Mr.  Justice  POPE  bas  taUsu.  He  says  (and 
in  justice  to  him  I  quote  his  language):  "It 
Is  apparent  from  the  text  of  Judge  Watt^ 
decision  that  be  held  that  the  contract  en- 
tered into  by  and  between  the  plaintiff  and 
the  defendant,  as  a  member  of  the  Plant  Sys* 
tern,  was  void  as  against  public  policy;  and 
from  this  decision  of  Judge  Watte  there  is 
no  appeal,  and  h«ice  It  is  the  law  of  this 
case."  In  the  first  place,  it  is  at  least  donb^ 
fnl  whether  the  circuit  Judge  so  construed 
the  contract  set  up  In  the  affirmative  de> 
fense.  His  language,  following  Immediately 
after  the  statement  of  the  grounds  of  the  de- 
murrer, should  be  construed  in  connection 
with  tbat  statement:  *^e  says  there  is  no 
question  in  my  mind  that  a  contract  of  tbat 
kind  [meaning  a  contract  of  tiie  kind  mm- 
Honcd  la  such  ttatwnent].  wtaeralv  a  ratt 


road  company  attempts  to  reUeve  ttseU  of 
any  liability  on  account  of  negligence,  Is 
contrary  to  public  policy;  and,  where  the 
party  enters  Into  the  contract  beforehand,  he 
would  not  be  estopped  from  bringing  his  ac- 
tion for  damages  against  the  railroad  com- 
pany." But  he  nowhere  says  that  he  regard- 
ed the  contract  set  np  hi  the  affirmative  de- 
fense as  void.  It  is  true  that  he  does  say. 
Immediately  after  the  language  Just  quoted, 
that  "it  seems  In  this  case  that  the  plalntUf 
had  entered  Into  tbat  agreement,  relieving 
the  railroad  company,  before  he  was  In- 
jured"; and  he  then  proceeds  to  hold  that 
after  the  plaintltt  was  Injured  he  was  put 
to  his  election  whether  be  would  sue  the 
company,  or  carry  out  the  contract  by  re- 
ceiving the  benefits  thereof,  and  that,  hav- 
ing ^eeted  to  receive  tibe  benefits  of  the  con- 
tract he  was  estopped  from  suing  for  dam- 
ages. His  idea  seems  to  have  been  that, 
even  If  the  contract  was  void,  the  plaintiff, 
by  receiving  Its  bentfts,  had  estopped  him- 
self from  suing.  This,  judging  from  the 
language  used  In  the  exception,  seems  to 
have  been  the  view  taken  by  appellant's 
counsel,  for  the  error  Imputed  to  the  circuit 
judge  by  the  fifth  exception  is  "In  holding 
that  'even  If  such  a  contract  were  void  the 
receiving  of  money  or  other  consideration 
thereunder,  after  the  receipt  of  the  injury, 
was  such  an  act  aa  would  bar  the  recoT«7 
of  damages.* " 

But  In  the  second  place,  even  If  It  be  as- 
sumed that  the  circuit  Judge  did  consid^ 
the  contract  or  arrangements  set  out  in  the 
affirmative  defense  void  as  against  public 
policy,  and  gave  as  his  reason  for  tiie  Judg- 
ment which  he  pronounced,  that  notwith- 
standing such  contract  was  void,  yet  the 
plaintiff,  by  accepting  its  benefits  after  the 
Injury  was  sustained,  had  estoirped  himself 
from  bringing  this  action,  I  do  not  think 
this  court  would  be  thereby  precluded  from 
considering  and  determining  the  two  ques- 
tions: (1)  Whether  the  contract  or  arrange- 
ments set  up  as  a  bar  to  the  action  was  in 
fact  contrary  to  public  policy,  and  there- 
fore void;  (2)  If  so,  whether  the  accept- 
ance of  the  benefits  of  such  contract  or  ar- 
rangements after  the  injury  was  snstalned 
eetopped  the  plaintiff  from  bringing  this  ac- 
tion. As  I  understand  It  the  appeal  Is  from 
the  judgment  rendered  by  the  circuit  court 
and  not  from  the  reasons  given  by  the  cir- 
cuit judge  for  such  Judgment.  The  ques- 
tion, therefore,  Is  whether  any  error  In  the 
Judgment  has  been  pointed  out  by  the  ex- 
ceptions, and  not  whether  the  reasons  given 
tor  such  Judgment  are  well  founded;  for,  as 
has  been  frequently  said,  a  Judgment  may 
be  affirmed,  though  the  reasons  given  for  It 
by  the  circuit  Judge  may  not  be  sound.  If, 
therefore,  the  circuit  Judge  can  properly  be 
regarded  aa  having  considered  the  contract 
set  up  In  the  affirmative  defense  as  contrary 
to  public  policy,  and  therefore  void,  the  de- 
fendant could  not  i^peal  from  that,  as  the 
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JudcmeDt  was  In  Its  faror;  and,  the  defend-  i 
ant  company  having  obtained  tiie  judgment 
of  the  drcnit  conrt,  It  matten  Utfle  to  tbe 
company  trhat  may  hare  been  the  sroiuids 
upon  which  sncb  Judgment  was  based.  It 
seems  to  me,  therefore,  that  this  court  not 
only  may,  but  should,  consider  tbe  Important 
and  Interesting  question  whether  such  con- 
tract Is  contrary  to  public  policy.  Tills 
question,  new  In  this  state,  has  been  consid- 
ered and  determined  In  at  least  eight  of  our 
sister  states,  and  by  federal  courts  In  at 
least  four  of  the  circuits.  In  every  case 
which  has  been  brought  to  my  attention,  ez- 
cept  one,  contracts  similar  to  tiiat  now  un- 
der consideration  have  been  upheld,  as  not 
contrary  to  public  policy  and  not  void.  Even 
In  the  case  mentioned  as  an  exception  (Mll- 
Iw  V.  Railway  Co.,  65  Fed.  90^,  It  seems 
that  when  tiie  case  was  carried  np  by  ap- 
peal the  appellate  tribunal,  while  affirming 
the  Judgment,  did  not  do  so  upon  the  ground 
that  the  contract  was  contrary  to  public 
policy,  and  therefore  void,  but  upon  the 
ground  of  defect  In  the  plea  setting  np  the 
contract  as  a  defense.  Indeed,  the  appe- 
late tribunal  seems  to  have  recognlaed  the 
authority  of  tbe  numerous  caqes  holding 
that  such  contract  was  not  void  as  against 
public  policy.  Many  of  these  cases,  having 
been  mentioned  In  tbe  opinion  of  Mr.  Jus- 
tice POFB,  need  not  be  cited  hoe.  While  it 
Is  quite  true  that  these  cases  are  not  bind- 
ing authority  on  this  court,  and  are  only 
useful  as  showing  the  trend  of  the  Judicial 
mind,  and  mainly  valuable  for  the  strength 
of  tbe  reasoning  ranployed  therein,  yet,  when 
such  unusual  and  striking  unanlm!^  is 
found  In  the  various  courts  and  mtous  Ju- 
risdictions in  which  this  question  has  been 
considered,  it  is  well  calculated  to  incite  tills 
court,  when  called  upon  for  the  first  time  to 
determine  this  question,  to  the  most  careful 
consideration  of  the  reasoning  by  which 
BQch  a  practically  unanimous  result  has  been 
reached.  I  propose,  therefore,  to  consider 
with  care  this  question,  aided  largely  by 
the  light  which  bas  been  thrown  upon  It 
tbe  various  Judges  who  have  heea  called 
upon  to  determine  the  question. 
.  In  tiie  outset,  I  desire  to  say  (what.would 
seem  to  be  needless,  but  for  the  fact  that  It 
appean  to  have  been  thought  necessary  to 
expend  much  time  and  labor  upon  the  point) 
that  I  do  not  suppose  any  one  doubts  that  a 
contract  whereby  a  railroad  corporation,  or 
any  other  common  carrier,  undertakes  to  se> 
cure  Immunity  from  liability  for  damages  for 
Injuries  resulting  from  the  negligence  of  tbe 
carrier,  or  any  of  bis  servants  or  agents,  Is 
contrary  to  public  policy,  and  therefore  void. 
But  the  question  here  is  whether  tbe  contract 
or  arrangement  set  up  In  the  affirmative  de- 
fense Is  a  contract  for  Immunily  from  dam- 
ages. I  do  not  think  It  can  be  so  regarded; 
for,  on  tbe  contrary,  the  very  terms  of  the 
contract  necessarily  assume  that  the  defend- 
ant is  liable,  and  tiie  whole  scope  and  effect 


of  the  contiract  are  to  fix  flie  measure  of  such 
liability,  and  the  manna  in  which  such  lia- 
bility BhaU  be  satisfied.  As  Is  weU  said  hi 
one  of  the  cases  cited  (Tohnson  v.  Railroad 
Co..  168  Pa.  Bt  127,  29  Atl.  864),  "He  [re- 
ferring to  the  plalntUf]  is  not  agreeing  to  ex- 
empt the  company  fran  liability  for  negli- 
gence, but  accepting  compensation  for  an  In- 
jury already  caused  thereby."  How  such  a 
contract  can  be  constmed  to  be  a  contract 
whereby  the  carrier  seeks  to  obtain  -immu- 
nltgr  from  liability  for  damages  sustolned  by 
reason  of  Its  own  nei^Igence  or  that  of  its 
servants  or  agents,  it  Is  Impossible  for  me  to 
cmcelve.  Let  us  examine  In  detaU  tbe  terms 
of  the  contract  or  arrangemento  as  set  out  In 
the  affirmative  defense,  and  see  wbettier  such 
terms  do  not  fully  Justly  what  I  have  said 
as  to  Ito  scope  and  effects.  It  seems  that  tbe 
defendant  company  is  one  of  several  railroad 
companies  constituting  what  Is  called  the 
"Plant  System,"  In  which  there  Is  an  organ- 
ization called  the  "Relief  and  Hospital  De- 
partment," estaUIshed  for  the  purpose  of 
ralring  a  fund  for  the  payment  of  specified 
amounts  to  any  employ^  contributing  to  the 
fund,  when  be  Is  disabled  by  accident  or 
sIckneBS,  and  to  bis  family  In  the  event  of  his 
death.  This  fund  Is  raised  by  stated  con- 
tributions from  the  employes,  frcrai  the  Plant 
System,  from  Income  that  may  be  derived 
from  Investments  of  the  fund,  and  from  ap- 
propriations made  by  the  Plant  System  when 
necessary  to  make  up  a  deficit  in  the  fund. 
It  Is  alleged  In  the  affirmative  defense  that 
the  plaintiff  applied  for  membership  In  the 
said  Relief  and  Hospital  Department,  and  in 
his  application  agreed  to  be  bound  by  all  of 
the  regulations  of  said  department,  and  fur- 
ther agreed  that,  in  consideration  of  the  con- 
tributions tram  tiie  companies  composing  the 
Plant  System  to  said  fund,  and  of  tbe  guar- 
anty by  them  of  the  ijayments  of  the  benefits 
afmresald,  the  acceptance  of  such  benefits 
should  release  tbe  said  companies,  and  each 
of  them,  from  all  claims  for  damages  sustain- 
ed by  reason  of  any  Injury  that  such  employ^ 
might  sustain.  It  Is  further  alleged  that,  a^ 
soon  as  the  plaintiff  sustained  the  Injury  com- 
plained of  In  this  case,  be  Immediately  ap- 
plied for  and  obtained  from  tbe  said  Relief 
and  Hospital  Department  all  the  benefits  to 
which  he  was  ^titied  under  tbe  regulatiws 
of  such  department,  as  well  In  money  as  In 
surgical  and  medical  services,  care,  and  treat- 
ment In  the  hospital  free  of  any  chaise  there- 
for, and  that  the  plalntitt,  In  consideration 
therefor,  duly  executed,  under  bis  hand  and 
seal,  receipts  therefor,  and  release  of  all 
claims  for  damages  or  other  form  of  compen- 
sation which  he  might  have  against  the  de- 
fendant company.  From  this  statement  of 
the  nature  and  terms  of  the  contract  or  ar- 
rangement in  question,  which  substantially 
covers  the  allegations  made  In  the  second  af- 
flrmatire  defense,  to  which  alone  the  demur- 
rer was  directed,  whicb  allegations  must.  In 
considering  tbe  demurrer,  be  accepted  a^ 
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true,  I  do  not  see  bow  it  Is  possible  to  re- 
gard such  contract  as  a  contract  exempting 
the  defendant  company  from  UabOlty  for 
damages  sustained  by  reason  the  negli- 
gence of  the  defendant  company,  or  that  of 
Its  serrants  or  agents.  By  entering  into  this 
contract  evidenced  by  his  becoming  a  mem- 
ber of  the  Rell^  and  Hoi^ltal  Department, 
the  plalutlfT  did  not  waive  or  release  any  right 
of  action  which  he  might  thereafter  have 
against  the  defendant  company,  but  his  con- 
tract was  that  If,  after  receiving  any  Injury 
at  the  hands  of  the  company,  he  accepted  the 
benefits  which  be  would  be  entitled  to  claim 
by  virtue  of  his  membership  of  such  depart- 
ment, such  acceptance  should  operate  as  a 
release  of  any  right  of  action  which  he  might 
otherwise  have  against  the  company.  So  that 
by  the  terms  of  the  arrangement  the  plaintiff, 
after  he  sustained  the  Injury,  had  his  elec- 
tion either  to  accept  the  benefits  which,  as  a 
member  of  the  Belief  and  Hospital  Depart- 
ment, he  would  be  entitled  to  claim,  or  to  de- 
cline to  receive  such  benefits.  If  he  accept- 
ed, he  was  then  bound  to  release  the  compa- 
uy;  but,  If  he  declined,  he  was  not  bound 
to  release  the  company,  but  retained  his  right 
of  action,  just  as  If  he  had  never  become  a 
member  of  the  Belief  and  Hospital  Depart- 
ment It  may  be  said  that  this  seems  to  be 
a  one-aided  arrangement,  as  the  plalntlfT,  If 
he  declined  to  accept  the  benefits,  would  lose 
the  amount  which  be  had  contributed  to  the 
Belief  and  Hospital  Department  fund.  But 
when  It  IB  considered  that  by  the  terms  of 
the  arrangements  the  plaintiff  would  be  en- 
titled to  the  benefits  of  the  fund,  and  to  med- 
ical or  surgical  services,  and  to  care  and 
treatment  In  the  hospital,  free  of  any  charges 
therefor,  even  If  his  disability  arose  from 
sickness  from  natural  causes,  or  firam  Inju- 
ries for  which  the  railroad  company  could  not 
be  held  responsible,  this  seeming  one-^ded- 
ness  disappears.  Furthermore,  Inasmuch  as 
the  plaintiff  had  the  right  of  election,  after 
the  Injury  was  sustained,  either  to  sue  for 
damages,  or  to  claim  the  benefits  of  the  Be- 
lief and  Hospital  Department,  be  could.  If 
the  Injury  was  slight,  accept  the  benefits  of 
the  Relief  and  Hospital  Department  as  satis- 
factory compensation  for  the  injury,  but  If 
the  Injury  was  serious,  calling  for  greater 
compensation  than  would  be  afforded  by  the 
benefits  which  be  might  claim,  be  could  ex- 
ercise his  right  to  sue  for  damages:  so  that 
It  seems  to  me  that  the  arrangement,  properly 
understood,  would  be  favorable,  rather  than 
detrimental,  to  the  interests  of  the  employ^. 
Bnt,  however  this  may  be,  such  an  arrange- 
ment certainly  cannot  be  regarded  as  a  con- 
tract whereby  the  carrier  undertook  to  se- 
cure Immunity  from  liability  for  injuries  sus- 
tained by  his  employe,  resulting  from  his  own 
negligence,  or  that  of  his  servants  or  agents. 
As  was  well  said  in  the  case  above  cited,  and 
referred  to  with  approval  In  another  subse- 
quent case  In  Pennsylvania  (Blngle  v.  Ball- 
road  Go.  {Pb.  Sup.]  SO  Atl.  4W):  "It  is  not 


the  tignlng  of  the  contract  [or  becoming  a 
member  of  the  Belief  and  ^>spltal  Depar^ 
ment],  but  tha  acceptanca  of  benefits  after 
the  accident,  tlut  craiatitDteB  the  release  of 
the  Injured  partr*  Therefme  he  Is  not  stlp- 
nlatlng  for  the  future,  but  ntttaig  up  for  the 
past.  He  Is  not  agreetaig  to  exempt  the  com- 
pany from  liability  f<w  negligence,  but  accept- 
ing compensation  for  an  Injury  already  caus- 
ed thereby.  *  •  *  The  substantial  feature 
of  the  contract  which  distinguished  It  from 
those  held  void  as  against  public  policy,  is 
that  the  party  retains  whatever  right  of  ac- 
tion be  may  have  until  after  knowledge  of  all 
the  facts  and  an  opportunity  to  make  his 
choice  between  the  sure  benefit  of  the  as- 
sociation [department]  or  the  chances  of  Utt- 
gatiou.  Having  accepted  the  former,  he  can- 
not Justly  ask  the  latter  lu  addition." 

It  was  claimed  by  counsel  for  appellant,  in 
his  argument  that  nnder  the  rules  and  reg^ 
nlatlons  of  the  defendant  company  the  iriain- 
tiff  was  required,  when  he  entered  the  serv- 
ice of  such  company,  to  become  a  member  of 
the  said  Relief  and  Hospital  Department; 
but  ILB  that  fact  does  not  appear  In  the  "case" 
as  prepared  for  argument  here.  It  cannot  un- 
der the  well-settled  rule,  be  considered.  But 
I  may  say  that  under  my  view  of  the  case, 
such  fact  even  If  it  did  appear,  would  make 
no  difference.  As  I  understand  it  every  i>er- 
son  who  raters  the  employment  of  another 
agrees,  either  expressly  or  Impliedly,  to  con- 
form to  the  r^ulatlona  of  the  employer  for 
the  control  and  management  of  his  employes; 
and,  if  be  Is  not  willing  to  conform  to  such 
regulations,  he  Is  at  perfect  liberty  to  decline 
entering  the  service  of  such  employer.  So, 
here,  when  the  plaintiff  entered  the  service  of 
the  defendant  compauy  he  did  so  voluntarily, 
as  he  was  under  no  compulsion  to  do  so,  and 
might  have  entered  the  service  of  some  other 
company  which  had  no  such  rules  and  reg- 
ulations, or  might  have  engaged  In  some  oth- 
er employment  but  when  he  entered  the 
service  of  the  defendant  company,  he,  like  all 
other  employes,  signified  his  wlUlngness  to 
conform  to  its  regulations;  and  he,  there- 
fore, cannot  properly  be  said  to  have  beea 
compelled  to  enter  into  the  contract  or  ar- 
rangements in  question. 

But  even  if  the  contract  in  question  could 
be  regarded  as  contrary  to  public  policy,  and 
therefore  void,  then.  In  the  eye  of  the  law, 
the  case  stands  as  If  no  such  contract  had 
ever  been  executed.  If  the  contract  was  an 
absolute  nullity,  then  It  is  as  though  no 
such  contract  was  ever  made.  If  so,  then 
the  allegation  distinctly  made  In  the  second 
affirmative  defense,  that  the  plalntUf,  after 
sustaining  the  injury  complained  of,  for  val- 
uable craisideratlon,  under  his  hand  and  seal, 
released  the  defendant  company  from  all 
liability  for  such  injury,  was  certainly  suffi- 
cient to  constitute  a  defense  to  the  action; 
and  for  that  reason.  If  no  other,  the  demur- 
rer was  properly  overruled.  Fob  that  would 
be  precisely  In  accordance  with  the  princi- 
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pie  establtehed  In  the  case  of  Price  v.  Rail- 
road Co.,  38  3.  C.  5S6,  12  a  B.  41S.  It 
seems  to  be  supposed  that  the  case  Just 
citeil  has  been  mfsanderstood,  and  that  It 
has  no  application  to  this  case.  Let  us  see. 
That  was  a  case  In  which  Price,  a  conductor 
of  a  freight  train,  was  seriously  Injured  on 
the  18th  of  Febmary,  1887,  while  In  the  per- 
formance of  bis  duties  as  such,  from  the 
effects  of  which  he  died  in  the  month  of  No- 
vember following.  On  the  8th  of  August, 
1887,  after  the  Injury  was  sustained,  but 
before  his  death,  he  executed  a  release,  for 
valuable  consideration,  of  his  right  of  action 
agaluBt  the  railroad  company.  Subsequent- 
ly, to  wit.  In  August,  1888,  an  action  was 
commenced  against  the  railroad  company  by 
the  administratrix  of  Price  to  recover  dam- 
ages under  the  statute  (Lord  Campbell's  act). 
On  the  trial  the  defendant  company  offered 
to  put  the  rdease  In  evidence,  as  a  bar  to 
the  action,  which  was  ruled  Inadmissible. 
Upon  appeal  It  was  held  that  the  release 
was  competent,  and  that  its  effect  was  to  bar 
the  plaintiff's  right  of  action,  onless  It  was 
made  to  appear  that  such  release  was  ob- 
tained by  fraud  or  duress.  It  is  very  clear 
that  the  coort  In  that  case .  considered  and 
determined  the  very  question  presented  here, 
for  In  the  opinion  of  the  court  we  find  this 
language:  "We  liiink  the  leading  and  con- 
trolling question  In  the  case  Is  as  to  the  ad- 
missibility and  effecU  of  the  release  above 
mentioned."  (Italics  mine.)  And,  after  show- 
ing that  the  capacity  of  the  deceased  to 
maintain  the  action  is  made  the  test  of  the 
right  of  the  administratrix  to  maintain  the 
action  provided  for  by  statute,  the  court 
proceeds  to  use  this  language:  "It  cannot 
be  doubted  that  If  the  deceased  had  not 
died,  and  such  release  had  been  i^eaded  and 
proved  In  an  action  Instituted  by  him  to 
recover  damages  for  the  injury  alleged  to 
have  been  done  blm  by  the  wrongful  act  of 
the  defendant.  It  would  have  been  a  bar  to 
such  action,  unless  It  had  been  made  to  ap- 
pear that  such  release  was  obtained  by 
fraud  or  duress."  That  case  therefore  cer- 
tainly does  decide  that  such  a  release,  in  the 
absence  of  fraud  or  duress,— of  which  there 
Is  not,  and  cannot  be,  any  pretense  in  this 
case,  ss  now  presented,— would  bar  the 
plaintiff's  right  of  actlMi.  It  may  be  that, 
as  In  Price's  Case,  S8  S.  O.  109,  17  S.  B.  732, 
when  this  case  comes  to  trial  upon  its  mer- 
its the  plaintiff  will  be  able  to  show  that 
the  release  was  obtained  by  fraud  or  im- 
position; but  that  Is  a  matter  which  we  can- 
not consider  now,  when  the  question  is  sim- 
ply SB  to  the  sufficiency  of  the  pleading. 

It  is  contended,  bowever,  that  the  release 
relied  on  as  a  bar  to  the  action  is  but  a  part 
of  the  contract  claimed  to  be  void  because 
contrary  to  public  policy,  and  hence  must 
fall  with  it  In  the  first  place,  as  I  have 
endeavored  to  show,  I  do  not  think  any  part 
of  the  contract  Is  contrary  to  public  policy; 
hut  cfmcedingt  for  the  sake  of  argument, 


that  it  is,  in  the  second  place  I  do  not  think 
the  act  of  giving  the  release  entered  Into,  or 
formed  any  part  of,  the  ccHitract  Thf 
terms  of  the  contract  as  set  out  in  the  sec* 
ond  affirmative  defense,  are  that  the  plain- 
tiff "agreed  that  In  consideratiM  of  the  con- 
tributions of  tlie  said  companies  comprising 
the  Plant  System  to  the  Relief  and  Hospital 
D^rtm^t  and  of  the  guaranty  by  them  of 
the  payment  of  tlie  benefits  aforesaid,  the 
acceptance  of  the  benefits  from  ttie  said  Re- 
lief and  Sospi^  Department  for  injury  or 
death  shall  operate  at.  a  releoM  of  all  elaitnt 
against  said  companies,  and  each  of  them, 
for  damages  by  reason  of  stich  injury  or 
death"  (italics  mine);  and  I  am  unable  to 
discover  anything  in  the  contract  which  con- 
templates or  requires  any  formal  release, 
such  as  is  alleged  to  have  been  executed  by 
the  plaintiff.  On  the  contrary,  If,  as  we 
have  seen,  by  the  terms  of  the  contract  the 
acceptance  were  to  "operate  as  a  release," 
there  would  and  could  be  no  necmlty  for 
the  execution  of  a  formal  release.  Hence, 
when  the  plaintiff  did,  as  alleged,  execute  a 
formal  release,  he  was  not  acting  In  pursu- 
ance of  the  contract  or  carrying  out  any  of 
its  terms,  but  It  was  his  own  voluntary  act 
independent  of  the  alleged  void  contract 
which  must  oi>erate  as  a  bar  to  the  action, 
as  declared  In  Price's  Case.  Besides,  I  am 
not  now  prepared  to  assent  to  the  proposition 
that  because  one  of  the  terms  of  a  contract 
la  contrary  to  public  policy,  and  therefore 
void,  it  necessarily  follows  that  all  the  other 
terms  most  likewise  be  declared  void.  Bat 
as  It  would  extend  this  opinion  to  an  unrea- 
sonable length  to  enter  Into  any  diBCUSslon 
of  that  proposition,  and  as  I  do  not  deem  it 
necessary  to  do  so  In  this  case,  under  the 
views  which  I  have  taken,  I  do  not  propose 
to  discuss  that  proposition,  or  to  express  any 
definite  opinion  with  reference  to  it  It 
seems  to  me,  therefore,  that  under  any  view 
that  may  properly  be  taken  of  this  case, 
there  was  no  errw  In  tbe  Judgment  over- 
ruling the  demurrer,  and  hence  such  Judg- 
ment should  be  affirmed. 


CnSHWA  V.  LAMAB. 

(Supreme  Court  of  Anieals  of  West  Virginia. 
Nov.  2^  1888.) 

SoraBlIB  COUET— JURISIJICTION— CBRTIOIuai— Rb- 

towi—Recokd— Municipal  Officb 
—Cost  kbt- Notice. 

1.  This  court  has  appellate  Jurisdiction  la  all 
cases  Of  certitmri  awarded  by  the  drcuit  court 
in  review  of  matters  and  proceedings  pending 
before  or  determined  by  a  municipal  coimcll. 

2.  Before  hearing  a  case,  matter,  or  proceed- 
ing removed  by  certiorari  from  an  mferlor  trlhn- 
nal  the  drcuit  court  should  require  a  formal 
leeal  return  thereto  to  be  made  by  the  officers  to 
whom  the  same  Is  directed,  unless  such  return 
Is  waived  by  the  parties  to  sach  case,  matter,  or 
proceeding. 

3.  Evidence  of  witnesses  beard  by  such  io- 
ferioT  tribunal  is  not  part  of  the  record,  unless 
made  so  by  a  proper  order  or  bill  of  exceptions 
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showing  rocfa  erfdeoce  daly  eertlfted  and  tuthen- 
ticated.  Where  lacti  ii  not  the  caae,  the  cir- 
cnit  court  cannot  review  the  action  of  the  in- 
ferior tribunal  on  its  merits. 

4.  A  notice  of  contest  as  to  b  manicipal  of- 
fice which  shows  that  the  contestant  was  the 
opposing  candidate  for  such  office  is  not  fatally 
<le(ectiTe  Id  not  showing  that  the  contestant  had 
the  requisite  statutory  qualifications.  The  stat- 
ute relating  to  contests  for  county  and  district 
offices  makes  this  a  matter  ot  defense  on  the 
part  of  the  eonteatee* 

(Syllabus  by  the  GbnrL) 

£^or  to  clrcnlt  court,  Berk^y  county;  IL 
Boyd  Faulkner,  Judge. 

Contested  election  between  Harry  S.  Gush- 
■wBL  and  Charles  M.  Lamar.  From  a  Judgment 
for  plaintUT,  detendant  brliigB  otge.  Be- 
versed. 

Flick,  Westenbaver  &  Baker  and  Faulkner 
A  Walker,  for  plaintiff  In  oror.  U.  S.  O. 
Vitear  and  H.  H.  Bmmert,  for  defendant  hi 
«rror. 

DENT,  J.  On  a  writ  of  error  to  the  Judg- 
ment of  the  circuit  court  of  Berkeley  county 
in  fiiTor  of  Harry  S.  Cushwa  against  Charles 
M.  Lamar,  In  a  contested  election  case  re- 
moved from  the  council  of  the  town  of  Mar- 
tlnsburg  by  a  writ  of  certiorari,  the  Jurisdic- 
tion of  this  court  Is  objected  to  by  the  defend- 
ant 

There  are  two  distinct  classes  of  cases  in 
which,  according  to  the  statutes  of  this  state, 
certiorari  is  the  proper  remedy:  (1)  AH  that 
class  of  cases  in  which  the  writ  was  proper 
at  common  law;  (2)  d^U  cases  wherein  the 
writ  Is  made  a  substitute  for  the  writ  of  error. 
In  the  latter  class  this  court  has  no  Jurisdic- 
tion unless  the  amount  in  controversy  exceed 
9100,  while  in  the  former  class  Jurisdiction  Is 
geaenl,  without  regard  to  the  amount  in  con- 
traveivy,  by  express  provision  of  the  constitu- 
tion, as  amended  to  1879,.  after  the  decision  of 
the  case  of  Dryden  v.  Swlnbum,  IB  W.  Va. 
234,  was  rendered.  The  law  has  been  so  set- 
tled by  the  holdings  of  this  court  In  the  cases 
of  Connlngham  t.  Squires,  2  W.  Ya.  422; 
Dryden  v.  Swinbum,  15  W.  Va..  234;  Board 
V.  Hopkins,  10  W.  Va.  84;  FamsworOi  t. 
Railroad  Co.,  28  W.  Va.  81S;  Wilson  r.  Hall- 
way Co.,  38  W.  Va.  212,  18  8.  E.  57T;  Town 
of  Davis  T.  Davis,  40  W.  Va.  4S4,  21  S.  B. 
906L  At  common  law  craHorarl  was  the  prop- 
er remedy  for  revtowing  contested  election 
cases  and  other  proceedings  before  municipal 
conncils.  4  Enc.  P).  ft  Prac.  17.  The  statute 
is  merely  declarative  of  the  common  law,  en- 
laiirlng  the  writ,  and  substituting  it  generaUy 
toe  the  writ  of  quo  warranto  in  similar  cases. 
1  DHL  Mun.  Corp.  S  202.  Such  being  the 
nature  of  the  writ,  this  court  has  Jurisdiction 
by  writ  of  error  to  review  the  Judgment  of 
the  circuit  court 

The  writ  of  certiorari  awarded  In  this  case 
on  the  petition  of  Charles  M.  Iiamar  was 
"directed  to  W.  T.  Hoishaw,  mayor,  Stapleton 
C.  Proctor,  0.  C  Lemem,  Harry  8.  Oushwa, 
W.  H.  wden.  O.  D.  Boberts,  James  L^tUns, 
B.  V.  Little,  John  Foley,  0.  Wesley  Mann, 


and  John  Stnnkle,  members  of  said  board  of 
canvassers  and  common  council  of  the  cor- 
poration of  Martlnsburg,  commanding  them  to 
certify  in  return  to  the  Judge  of  tbe  circuit 
court  of  Berkeley  county.  West  Virginia,  at 
the  court  house  thereof,  on  tbe  ISih  day  of 
July,  1807,  at  10  o'clock  a.  m.,  under  tbe  offi- 
cial seal  or  signature  of  the  corporation,  a 
complete  record  of  all  the  orders  and  proceed- 
ings held  before  tiiem  In  reference  to  the 
count  and  the  declaration  of  the  result  of  the 
election  for  councilman  in  tbe  Second  ward  of 
said  corporation,  which  election  was  held  on 
the  24th  day  of  May,  1807,  together  with  the 
sealed  ballots  which  they  either  counted  or  re- 
fused to  count,  as  set  forth  in  said  petition, 
and  also  described  in  the  notice  and  counter 
notice  of  contest  together  with  the  sealed 
packages  of  ballots  cast  end  voted  at  said  Sec- 
ond ward,  and  tbe  poll  l)ooks  and  returns 
from  said  precinct  with  all  proper  and  au- 
thenticated evidence  beard  at  the  trial  of  said 
contest."  A  careful  search  of  the  record  re- 
veals no  return  to  this  writ.  On  tbe  bottom 
of  page  17  Is  the  following  statement,  pre- 
sumably made  by  the  clerk  of  tbe  circuit 
court  as  a  heading,  but  which  cannot  be  con- 
sidered as  part  of  the  record:  "The  following 
Is  a  copy  of  all  the  papers  and  documents  re- 
turned by  the  common  council  as  the  orders 
and  proceedings  held  before  the  common  coun- 
cil of  the  corporation  of  Martlnsburg,  acting 
both  In  the  capacity  of  a  canvassing  board  of 
the  returns  of  the  election  for  councilman  of 
the  Second  ward  of  Martlnsburg,  held  on  the 
24tfa  day  of  May,  1807,  and  as  a  common 
council  for  said  town,  together  with  copies 
of  the  ballots  either  counted  or  refused  to  be 
counted  by  them,  and  a  copy  of  tbe  evld^ce 
heard  at  trial  of  the  said  contest"  This  is 
not  signed  by  anybody,  and  Is  not  an  order 
of  the  court  and  at  most  It  cannot  be  con- 
sidered other  than  a  mere  certificate  of  the 
derfc.  After  It  toOow  certain  baHots;  then 
Uie  written  evidence  of  certain  witnesses,  not 
authenticated  in  any  manner,  or  by  any  per- 
son; then  yaiious  orders  and  copies  of  pro- 
ceedings of  the  council,  anthentjcated  sepa- 
rately by  the  mayor  and  seal  of  the  corpora- 
tion. There  Is  no  connected  record  of  the 
proceedings  of  the  council,  either  filed  with 
tbe  petition  or  returned  by  tbe  coancn  m  tts 
officers,  but  a  number  of  fragmentary  papers 
thus  appear  in  the  record  which  the  clerk  of 
the  circuit  court  certifies  as  aforesaid  to  be 
"papers  and  docnmente  returned  by  tbe  com- 
mon council  as  the  orders  and  proceedings 
held  before  the  common  council  of  the  cor- 
poration of  Martlnsburg."  On  the  let  day  of 
July,  1897,  the  court.  In  issuing  a  rule  against 
the  contestant,  Harry  S.  Cushwa,  made  thfr 
following  recital  In  its  order:  "The  mayor 
and  common  council  of  the  corporation  of 
Martlnsburg,  In  compliance  with  the  order  of 
certiorari  entered  by  tbe  court  on  tbe  1st  day 
of  July,  1897,  made  return  of  all  the  evi- 
dence and  other  papers  and  of  tbeli  proceed- 
ings In  the  aboTe«ntltled  uinse."    And  on 
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tbe  2d  day  of  August,  1897,  the  court  entered 
the  following  order:  "This  day  came  the  par- 
ties by  their  attorneya.  and  It  appearing  to 
the  court  that  tbe  paper  alleged  to  be  evi- 
dence taken  before  tbe  common  council  and 
placed  In  the  hands  of  tbe  derk  of  this  court 
on  July  9tb,  1897,  by  the  clerk  of  the  cor- 
poration of  MartlDsburg,  has  not  been  filed 
as  a  part  of  the  return  of  the  common  councU 
of  the  corporation  of  BiartlnsbuTg,  In  ctnnpU- 
ance  with  tbe  order  of  the  1st  day  of  July, 
1897,  It  Is  ordered  that  tbe  clerk  of  tbe  court 
do  mark  tbe  paper  alleged  to  be  evidence  so 
produced,  filed  as  of  the  9th  day  of  July, 
1897."  To  these  unauthentlcated  ballots  and 
evidence  being  thuB  made  and  considered  as 
part  of  the  record  tbe  contestant  objected,  but 
the  circuit  court  overruled  his  objection,  and 
gave  judgment  against  blm.  From  this  it 
appears  that  tbe  only  return  made  to  tbe 
certiorari  was  that  the  clerk  of  the  corpora- 
tion made  copies  of  certain  proceedings  of  the 
council  with  the  seal  of  tbe  town  and  signa- 
ture of  tbe  mayor  attached,  and  then,  together 
with  tbe  other  papers  mentioned,  banded  them 
to  tbe  clerk  of  the  circuit  court  as  a  return 
to  the  certiorari,  and  no  written  return  prop- 
erly authenticated  and  of  sufficient  legal  for- 
mality was  ever  made  or  required  by  the  cir- 
cuit court  Herein  all  tbe  confusion  has 
arisen  in  this  case.  The  circuit  court.  Instead 
of  requiring  the  record  to  be  made  up  and  re- 
turned by  the  lower  tribunal,  attempts  to  do 
00  Itself  out  of  fragmentary  papers  banded 
to  Ita  cleric  Tba  return  should  have  been  in 
writing,  signed  and  sealed  by  the  corporate 
authorities,  containing  a  complete  record  of 
the  contest  so  fAr  as  It  appeared  In  the  rec- 
ords of  the  council,  and  It  should  have  con- 
tained a  statonent  to  the  effect  that  all  of 
the  proceedings  relative  to  the  matters  re- 
ferred to  In  the  writ  were  returned.  4  Bnc 
PL  &  Prac.  216,  217.  In  the  case  of  State  v. 
St  John,  47  Minn.  315.  SO  N.  W.  200.  It  was 
held:  "Fragmentary  and  disordered  sheets 
containing  what  may  have  possibly  been  evi- 
dence on  the  trial,  but  which  are  not  certified 
to  as  such."  will  not  be  considered.  The  case 
of  Ferryman  v.  Bolster,  fl  Port  99,  held: 
"A  paper  purporting  to  be  a  transcript,  as  a 
return  to  a  certiorari,  should  not  be  received, 
unless  it  tw  certlfled  by  the  Justice  and  re- 
turned with  the  writ"  **The  return  should 
not  contain  pspen.  proceedings,  or  affidavits 
which  do  not  constitute  a  part  of  the  record." 
If  it  does  they  will  be  regarded  as  surplusage, 
or  be  stricken  oat  4  Stac.  Fl.  ft  Prac,  219. 
No  pnver  return  having  been  made  to  the 
writ,  the  circuit  court  should  not  have  con- 
Meeea  the  case  nntil  one  was  nude.  13ila 
it  had  die  right  to  require. 

But  conld  such  return  be  now  made  whldi 
would  be  sufficient  to  authorize  the  drcmt 
ooort  to  hear  the  caae  on  Ita  merits?  It 
aivears  from  the  transcript  <tf  the  council's 
Iffooeedings  that  the  evidence  was  not  made 
a  part  of  the  record  by  a  proper  blU  of  ex- 
cations.  'Ihexe  Is  presented  In  tbe  record  a 


lengthy  paper  purporting  to  be  the  testimony 
of  certain  witnesses  »amlned  before  the 
council  during  the  contest,  bat  these  are  not 
made  a  part  of  tbe  council's  iKoceedlngs,  nor 
signed  or  certified  by  any  one.  nor  authenti- 
cated in  any  manner,  exL«pt  that  tbe  circuit 
court  directs  its  clerk  by  Its  order  of  tbe  2d 
of  August  1897,  to  mark  them  as  filed  as  of 
the  9th  day  of  July,  1897.  In  tbe  caae  of  Bee 
V.  Seaman,  36  W.  Va.  381,  15  S.  E.  173,  this 
court  held  that  tbe  recof^  must  be  certified 
as  it  was  at  tbe  time  tbe  writ  was  served. 
"It  is  then  too  late  to  make  contemplated  or 
Intended  certificates  of  fact  and  bills  of  ex- 
ception part  of  such  record,  but  It  must  be 
sent  up  as  it  Is,  without  increase  or  diminu- 
tion." If  the  lower  tribunal  cannot  add  to  or 
take  from  Its  record  after  the  writ  Issues,  nei- 
ther can  tbe  circuit  court  by  receiving  and 
considering  papers  which  are  no  part  of  such 
record.  From  this  It  clearly  follows  that  tb^ 
return  can  never  be  made  or  amended'  so  as  to 
give  tbe  circuit  court  Jnrisdictlon  to  hear  the 
case  on  Its  merits,  for  the  reason  that  proper 
bills  of  exception,  making  the  evidence  and 
other  papers  parts  of  the  record,  were  not 
prepared  and  properly  anthenUcated.  Wblle 
a  legal  return  was  not  made,  It  seems  to  be 
admitted  on  the  part  of  the  contestant  that 
the  notice  and  counter  notice  of  contest  anil 
transcrlpte  of  the  proceedings  of  the  coun- 
cil are  In  the  record  properly.  This  requires 
this  court  to  pass  on  the  sufficiency  of  the 
notice  of  contest  The  objection  thereto  is 
that  It  does  not  show*  that  the  contestont  was 
legally  eligible  to  the  office^  if  elected,  and, 
as  this  is  a  mere  question  as  to  the  number 
of  votes  recdved  by  each  candidate,  that  not- 
withstanding the  contestee  received  a  less 
number  of  votes,  yet,  so  far  as  the  notice 
shows,  he  would  still  be  entitled  to  the  <^9ce. 
Judge  Green,  In  the  case  of  Dryden  v.  Swln- 
bum,  16  W.  Va.  234,  and  Judge  Snyder,  In  the 
case  of  Halstead  t.  Bader,  27  W.  Va.  806, 
both  intimate  that  In  a  contest  of  this  char^ 
actw  the  notice  should  show  that  the  con- 
testant if  successful,  is  entitted  to  the  ofSLce. 
In  what  manner,  m  to  what  extent  neither 
of  the  judges  show,  but  Iwve  it  to  be  In- 
ferred that  the  statutory  qualifications  neces- 
sary to  entitle  the  contestant  to  hold  the  of- 
fice should  be  explicitly  set  forth.  Turning  to 
iScCnxy  on  Elections  (section  431),  we  find 
the  law  stoted  to  be,  as  a  general  rule,  "that 
statutes  provided  for  contesting  elections  are 
to  be  liberally  construed,  to  the  end  that  the 
will  of  the  people  In  the  choice  of  pnblic  of- 
ficers may  not  be  defeated  by  any  moely 
formal  or  technical  objections;"  and  In  section 
484,  "where  the  statute  provides  that  the 
election  of  a  public  officer  may  be  contested 
by  "any  candidate  or  elector,'  the  person  In- 
stltutbig  such  contest  must  aver  that  be  Is 
an  elector,  or  he  was  a  candidate  for  the  of- 
fice In  qiKstlon."  In  Paine  on  Blectlona  (sec- 
tion 829)  the  law  Is  stated  to  be:  "It  is  not 
necessary  to  aver  in  a  complaint  or  notice  of 
contest  that  the  relator  or  ccmtestent  possess- 
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ed  tbe  reqntelte  quallflcatloiu  for  tbe  ofllce. 
Tbat  IB  to  be  presumed  until  the  eontrary  !■ 
averred  and  proved  by  tbe  defendant."  Feo- 
ide  T.  Ryder,  16  Barb.  370.  In  6  Am.  A  Bng. 
Bnc.  Law,  406,  tbe  law  is  said  to  be,  "Ebe 
■tatemoit  of  conteatanf  a  right  to  make  the 
contest  should  appear,  bnt  It  Is  not  Decessary 
to  state  that  be  was  eligible  where  the  notice  | 
shows  he  was  a  candidate,  althongb  tills 
might  be  required  In  an  Information,'*  refer- 
ring to  Ledbetter  t.  Hall.  62  Uo.  422,  and 
Rounds  V.  Smart,  71  Me.  380.  These  decisions 
are  to  tbe  effect  that,  unless  the  statute  so 
requires.  It  la  not  necessary  fbr  the  notice  to 
contain  avmnenti  of  the  contestants  debil- 
ity to  the  office.  There  Is  no  statutory  provi- 
sion directing  how  contests  for  municipal  of- 
fices shall  be  carried  on,  this  probably  being 
left  for  the  council  of  the  municipality  to  pro- 
vide by  ordinance.  In  the  absence  of  other 
provision,  the  law  regulating  contests  for 
county  and  district  offices  was  followed, 
whlcb  is  section  1,  c  «.  Code  1891:  *'A  per- 
son Intending  to  contest  the  deetton  of  an- 
other to  any  coun^  or  district  office  Bhall, 
within  ten  daya  after  the  result  of  the  elec- 
tion Is  dedared,  give  him  notice  in  writing 
of  such  Intention  and  a  Ust  of  the  votes  he 
will  dlqpute,  with  the  objectlais  to  each,  and 
of  the  votes  rejected  for  which  he  will  con- 
tend. If  the  omtestant  object  to  the  legali- 
ty of  the  election  or  the  quaUflcatlon  of  the 
person  returned  as  elected,  the  notice  Bball  set 
forth  the  taeta  on  which  such  objection  Is 
founded.  The  person  whose  election  Is  so  con- 
tested shall  within  ten  days  after  receiving 
such  notice  deliver  to  the  contestant  a  like 
Ust  oi  the  votes  be  wUD  dlqmte,  with  his  ob* 
Jectlons  to  eadi,  and  of  the  rejected  votes  for 
which  he  will  contend,  and  If  be  has  any  ob- 
jection to  the  qualification  of  the  contestant, 
be  shall  specify  In  writing  the  facts  on  which 
the  objection  Is  founded."  This  statute  un- 
doubtedly recf^nlses  the  presumption  of  law 
that  tb»  contestant,  being  a  candidate.  Is  eli- 
gible to  tbe  office  for  which  he  contests,  and 
throws  on  the  contestee  the  burden  of  both 
alleging  and  proving  his  disqualification.  This 
Is  ondoubtedly  consonant  with  reason,  fOr  It 
Is  not  to  be  presumed  that  a  disqualified  pei^ 
scoi  would  be  a  candidate  for  an  t^ce  which 
he  could  not  hold  If  elected.  And  therefore 
the  burden  Is  placed  on  tbe  contestee  relying 
on  such  disqualification  to  allege  and  prove 
the  same,  thus  simplifying  election  contests  In 
furtherance  of  public  Interest,  and  narrowing 
them  to  the  real  question  of  Importance  ot 
dispute  betweoi  the  parties  thereto.  Having 
reached  the  conclttslon  that  no  proper  return 
was  ever  made  to  tbe  writ  of  certiorari,  that 
nucb  return  could  not  now  be  made  so  as  to 
allow  a  review  <tf  the  contest  i^Dceedlngs  on 
Its  merits  for  want  of  proper  bills  of  excep- 
tion, and  that  tiie  notice  of  contest,  wttii  affi- 
davit thereto.  Is  sufficient  in  form  and  buIk 
stance,  the  Judgment  of  the  circuit  court  must 
be  reversed,  and  the  certiorari  dismissed  as 
Improvldentiy  awarded. 


STEPHENS  et  sL  t.  STATE. 

(Sopreme  Court  at  Georgia.    Dec.  13,  1896.) 

BHiKirn— Afpuoval  or  Bomd8— Ukfcti  iSHIRim 
— Failubk  to  Takb  Oats— Kbsibtiso 
OrriosB— WiTRSas. 

1.  Br  requirements  of  tbe  Code,  the  bonds  of 
sheriffs  have  to  be  approved,  as  well  as  filed 

j  and  recorded;  but  the  beads  ot  their  deputies, 
though  required  to  be  taken  and  recorded,  do 
not  hare  to  be  approved.  Hence  section  252 
of  the  Politieal  Code  and  aectioa  272  of  the 
Penal  Code  apply  to  sheriEh,  but  are  not  ap- 
plicable to  their  deputies. 

2.  nioQgh  deputies  ai  well  as  sheriffs  are  for- 
bidden by  KCtioD  241  of  the  Political  Code  to 
enter  upon  the  duties  of  office  without  taking 
and  filing  the  prescribed  oaths,  and  though,  un- 
Aer  section  270  of  the  Penal  Code,  they  cnnmit 
a  nUsdemeanor  by  so  doing,  yet  by  sectioa  242 
of  the  Political  Code  "the  official  acta  of  an 
officer  are  not  the  lesi  valid  for  bis  omission  to 
take  and  file  the  oath,  nnieaa  in  cases  where 
BO  specially  dedared."  It  follows  that,  as  be- 
tween the  state  aad  the  defendant  In  a  given 
lawful  process  or  order,  the  execution  of  the 
same  by  a  deputy  sheriff  who  haa  omitted  to 
take  and  file  the  required  oath  of  office  Is  not 
Illegal  becaoae  of  anch  omission,  there  being  no 
statute  specially  declarinfc  the  act  Invalid;  and. 
hence,  knowingly  and  willfuUj  to  obstmet,  re- 
sist, or  oppose  such  deputy  sheriff  In  serving 
or  attempting  to  serve  such  process  or  order 
is  a  vicdatloD  of  section  806  of  the  Penal  Code. 

3.  According  to  the  ruling  in  the  case  of 
Trowbridge  v.  State,  74  Ga.  4S4.  there  was  no 
error  In  excluding  the  testimony  of  the  hnsbaad 
of  one  of  the  defendants  In  this  case. ' 
.  (Syllabus  by  the  Court.) 

Error  from  city  court  ot  Macon;  J.  P. 
Ross,  Judge. 

Emma  Stephens  and  another  were  convicted 
of  resisting  an  ofllcer.  and  they  bring  error. 
Affirmed. 

M.  G.  Bi^ne,  tor  plaintiffs  in  ecmt.  Ro- 
land ElllB  and  Bobt  Hodges,  84^  Geo.,  for 
the  State. 

SIBCMONB.  O.  J.  Johnson  was  appointed 
by  the  sheriff  of  Bibb  county  as.  one  of  bis 
deputies.  He  took  the  oath  of  oflSce  orally. 
Instead  of  subscribing  the  oath  and  flUng  it  as 
required  by  the  Code.  He  also  gave  a  bond  as 
required  by  law,  but  It  was  not  filed  and  re- 
corded as  the  Code  requires.  An  execution 
against  John  Stephens  was  placed  hi  J<^n- 
son's  hands.  He  went  to  the  house  of  Stephois 
to  make  a  levy,  and  was  resisted  by  Emma 
and  Katie  Stephens,  against  whom  he  than 
preferred  an  accusation  for  obstructing  or 
resisting  legal  proceaa.  On  the  trial  they 
contended  that  he  was  not  a  deputy  sheriff, 
because  he  had  not  filed  his  oath  of  office  in 
the  office  of  the  clerk  of  the  superior  court, 
and  bad  not  filed  his  bond,  and  had  the  same 
approved  and  recorded.  Th^  claimed  that, 
under  sections  270  and  272  of  tiie  Paul 
Code,  it  was  made  a  misdemeanor  for  him 
to  perform  any  of  the  duties  of  hla  trfUce 
without  having  taken  and  filed  his  official 
oatii  in  tiie  proper  office,  or  without  having 
filed  In  tbe  proper  office  his  official  bond. 
These  sections  read  as  follows: 
"Sec.  27a  If  any  offlca  or  deputy  who  Is 
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required  by  law  to  take  and  file  an  official 
oath  enter  upon  the  dutlee  of  hts  office 
without  first  taking  and  filing  the  aame  In 
the  proper  office,  he  !•  gnlltr  ot  a  misde- 
meanor." 

"Sec.  272.  If  any  public  officer,  required  by 
law  to  ^re  bond,  performs  any  official  act 
before  his  bond  Is  approved  and  filed  as  re- 
quired, he  is  guilty  of  a  misdemeanor." 

It  was  claimed  that  under  these  sections 
Johnson  was  not  a  deputy,  either  de  jure  or 
de  facto,  because  these  sections  make  it  a 
criminal  offense  for  him  to  perform  any  act 
of  office  until  he  has  compiled  with  the  re- 
quirements of  law  as  to  filing  hts  oath  and 
bond. 

1.  Dealing  first  with  section  272,  we  think 
that  It  does  not  apply  to  deputy  sherllfs.  It 
will  be  observed  that  the  section  refers  to 
those  officers  only  whose  bonds  have  to  be 
approved  and  filed.  While  the  law  requires 
a  deputy  sheriff  to  give  bond  to  his  princi- 
pal. It  does  not  require  that  such  bond  be 
approved.  Civ.  Code.  6  4i!78;  Pol.  Code,  S 
259.  The  law  does  require  the  bond  of  the 
sheriff  to  be  approved  (Pol.  Code,  257); 
and,  if  he  performs  any  official  act  before 
his  bond  Is  approved  by  the  ordinary  and 
filed,  section  272  of  the  Penal  Code  applies 
to  him.  Since  the  law  does  not  require  the 
depu^  sheriff's  bond  to  be  approved,  tUa 
penal  section  does  not  apply  to  him.  Bo  far, 
then,  as  this  section  Is  concerned,  the  de- 
fense set  up  was  not  sound,  and  the  court 
properly  refused  to  sustain  the  motion  for 
new  trial  on  that  ground. 

2.  It  was  also  contended  that  the  deputy 
sheriff,  not  having  taken  and  filed  the  ofll- 
dal  oath  as  required  by  law,  could  not  exe- 
cute the  process  of  the  court,  and  that  It 
was  not  an  obstruction  or  resistance  of  le- 
gal process,  In  the  hands  of  a  person  duly 
authorized,  to  resist  him.  The  reply  to  this 
contention  la  section  242  of  the  Political 
Code,  which  declares  that  "the  official  acts 
of  an  officer  are  not  the  less  valid  for  hts 
omission  to  take  and  file  the  oath,  unless  In 
cases  where  so  specially  declared."  Under 
this  section,  as  between  the  state  and  the 
defendant  in  &  given  lawful  process  or  or- 
der, the  execution  of  the  same  by  a  deputy 
sheriff  who  has  omitted  to  take  and  file  the 
required  oath  of  office  Is  not  Illegal  because 
of  such  omission;  there  being  no  statute 
specially  declaring  the  act  Invalid.  Gunn 
V.  Tackett,  67  Ga,  725.  As  Ex-Chief  Justice 
Bleckley  said  when  this  question  was  pre- 
sented to  him:  "It  would  be  absurd  for 
the  law  to  bind  defmdants  by  official  acts, 
and  at  the  same  time  Justify  them  In  forci- 
bly resisting  those  very  acts.  Public  pol- 
icy Is  Involved  no  less  In  keeping  the  peace 
than  In  upholding  the  service  of  process." 
We  think,  therefore,  that  knowingly  and 
willfully  to  obstruct,  retist,  or  oppose  such 
deputy  In  serving  or  attempting  to  serve  a 
lawftU  process  or  order  Is  a  vloiatlra  of  sec- 
tion 806  of  the  Penal  Code. 


8.  The  accuaatiao  was  against  Emma  and 
Katie  Stephens,  and  they  were  tried  to- 
gether. It  is  assigned  as  error  ttiat  th*" 
court  refused  to  allow  John  Stephens,  the 
husband  of  Emma  Stephens,  to  testl^,  as  a 
witness  for  Katie  Stephens,  that  the  prop- 
erty on  which  Johnson  attempted  to  levy 
was  the  property  of  Emma  St^bena.  Ac- 
cording to  the  mllng  of  this  court  In  the 
case  of  Trowbridge  v.  State,  74  Ga.  4Si. 
there  was  no  error  In  excluding  this  testimo- 
ny. In  that  case  It  was  held  that  "there 
was  DO  error  in  refusing  to  allow  the  wife 
of  one  of  the  defendants  to  testify  In  favor 
of  the  other  defendant  then  on  trial;  th^ 
having  elected  to  be  tried  Jointly,  and  made 
no  reservation  of  the  right  to  testify  for 
each  other,  as  though  they  had  serewd  and 
were  tried  separately."  Judgment  affirmed. 
An  the  Justices  concurring. 


STEWART  V.  HATjU 
(Snprcme  Court  of  Oeorgla.    Dec.  14,  189&> 
Justice  or  tub  Peacb— Jodoubnt  Ndko  Pro 
Tn:{c — Affidavit  of  luiSeALrrr. 

1.  WhMe  a  verdict  has  been  rendered  for  the 

Jlalntiff  In  the  trial  of  an  appeal  to  a  Ju^  in  a 
ustice'B  court,  and  the  justice,  in  entering  up 
the  judgment  npon  the  verdict,  omlta  the  nani« 
of  the  security  on  the  appeal  bond,  there  is  no 
eiTor  in  entering  up  judgment  nunc  pro  trmc  al 
the  succeeding  term  of  the  court  against  botb 
the  defendant  and  his  security  wi^out  giviof 
previous  notice  to  the  security. 

2.  The  fact  that  the  secnri^  on  an  appeal 
bond  was  alio  sure^  on  the  replevy  bond  given 
by  the  defendant  when  he  filed  his  counter  affi- 
davit is  not  sufficient  rround,  upon  an  affidavit 
ot  illegality  filed  by  me  surety,  to  arrest  pro- 
ceedings under  a  fi.  fti.  Isaned  opon  a  Judgment 
against  him  and  the  defendant,  founded  cm  the 
verdict  of  the  jury  in  the  appeal  case. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Lee  county;  Z. 
A.  Llttlejohn,  Judge. 

B.  A.  Hall  sued  out  a  dlstresa  wamnt 
against  <»ie  Gilbert,  who  filed  a  ooanter  affi- 
davit, and  gave  bond,  with  T.  B.  liMewart  as 
secnrlty.  Judgment  for  pl^ttff,  and  Stewart 
filed  affidavit  of  Ulegallty*  Demurrer  to  affi- 
daTlt  sustained  In  part  Ver^ct  Ixx  plaintiff, 
and  Stewart  brings  error.  Affirmed. 

J.  P.  Watson  and  Allen  Fort,  for  plaintiff 
in  error,  a  B.  Wooten  and  J.  W.  Walters, 
for  defendant  In  error. 

LEWIS,  J.  A  distress  warrant  for  rent  was 
Issued  In  favor  of  Hall  against  Gilbert  by  a 
Justice  of  the  peace  of  Lee  county,  and  was 
levied  upon  the  property  of  the  defendant 
who  filed  a  counter  affidavit,  and  gave  a  re- 
plevy bond  with  T.  R.  Stewart  as  security. 
On  the  trial  before  the  magistrate  in  the 
district  of  the  defendant's  residence,  where 
the  warrant  was  made  returnable,  he  dis- 
missed the  "lU^llty,"  and  rendered  Judg- 
ment for  the  plaintiff.  ITie  defendant  ap- 
pealed to  a  Jury  In  the  Justice's  court,  and 
gave  an  api>eal  bond,  wltli  T.  R.  Stewart  as 
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wenrlty.  Hie  Jury  nadMed  a  Terdlct  for 
ttie  plaintiff,  and  the  magistrate  entered  iodf- 
meat  against  the  defendant  tot  the  amount 
of  the  Terdict  At  the  next  term  of  tbe  Jns- 
tlce'i  court  the  magistrate  rendered  Judgment 
nunc  pro  tone  npon  the  Terdlct  against  both 
the  defendant  and  tbe  security  oo  bis  appeal 
bond;  reciting  la  his  orAa  that,  by  omission 
and  orenriglit  of  the  plaintiff's  attorney  when 
judgment  was  rendered  at  the  preceding  term 
bpan  the  verdict  In  the  aiH>eal  case,  Judg- 
ment was  not  altered  np  against  tbe  surety 
Ml  tbe  appeal  bond  as  provided  by  law.  To 
the  lery  of  an  execntlon  Issued  upon  this  last 
Judgment  an  affidavit  of  Illegality  was  Inter- 
posed by  Stewart,  the  security.  The  case 
was  appealed  to  the  superior  court,  and  In 
that  court  the  plaintiff  in  eiscutlon  demurred 
generally  to  the  affidarlt  of  illegality.  Tbe 
demorrer  was  In  part  sustained,  and  tn  part 
arerruled.  The  atBant  assumed  tbe  burden 
of  proof,  and  introduced  in  evidence  the  en- 
tire record  fai  the  case,  and  testified  that  he 
was  the  same  person  who  was  security  on 
the  replevy  bond,  and  whose  name  appeared 
on  the  appeal  bond.  No  fvrtber  evidence 
was  Introduced,  and  the  court  directed  a  ver- 
dict for  the  plaintiff  and  against  the  Ul^aliQr; 
and  to  this  the  aftlant  excepted.  Tbere  were 
aevenl  grounds  In  the  afildaTlt  of  illegality, 
but  the  only  oaes  relied  upon  by  couns^  for 
plaintiff  In  error  In  the  ai^^ument  before  this 
court  are  covered  by  the  headnotes. 

1.  It  is  Iptisted  by  counsel  for  plaintiff  in 
error  tliat  the  magistrate  had  no  authority  to 
enter  up  a  Judgment  nunc  pro  tunc  against 
ttw  security  without  having  prerlondy  given 
notice  to  him  of  the  pendency  of  a  motion 
or  proceeding  to  have  such  Juc^ment  so  en- 
tered. Section  6342  of  the  Civil  Code  pro- 
rides,  "In  all  cases  of  Appeal,  where  security 
has  been  given,  the  i^ntlff,  or  bis  attorney, 
may  enter  up  Judgment  agfUnst  the  principal 
and  surety,  Jointly  and  severally,  and  execu- 
tion shall  imae  aoctwdlngly,  and  proceed 
against  either  or  both,  at  the  option  of  the 
plahitiff,  until  his  debt  is  satisfied."  When, 
therefore,  one  becomes  surety  upon  an  appeal 
bond,  be  thexebj  becomes  a  party  to  the 
cause,  to  tbe  ectent,  at  least,  of  subjectlnf 
blmsfdf  to  any  rec6vez7  that  may  be  had 
•gftinst  a  defendant  When  a  verdict  has 
been  rendrnd  in  the  esse  against  the  de- 
fendant, the  right  ts  enter  np  a  Judgment 
tbereoa  against  the  security  exists  Jnst  as 
clearly  and  unmistakably  as  It  would  hi  a 
ease  where  prindpal  and  securitr  were  sued 
In  tbe  original  action  upon  theh:  bond,  and  a 
▼odlct  rendered  against  both.  There  Is  no 
statute  or  rule  of  practice  requiring  any  no- 
tice whateva  to  be  served  upon  the  security 
before  the  rigbt  to  entw  a  Judgment  against 
him  on  his  appeal  bond  can  be  exercised  by 
tbe  plaintiff.  There  Is  no  reason,  therefore, 
why  there  should  be  any  different  rule  of  law 
or  iwBctlce  In  regard  to  entering  op  Judgments 
nnnc  pro  tone  against  sureties  In  sndi  cases 
than  eziau  in  any  other  case  where  parties 


have  been  regularity  sued,  reoaicts  rendered 
against  them,  and  by  omlnlon  there  was  a 
failure  to  ent^  Judgments  tliereon  at  tlie 
pn^per  time.  In  ttte  case  of  Mayo  v.  Kersey, 
24  Ga.  167,  it  was  decided  that  **tbe  plahitiff 
has,  in  a  proper  ease,  tbe  right  to  enter  up 
Judgment  nunc  pro  tunc  against  tbe  surety 
on  the  appeal"  It  appeared  In  that  esse 
that  a  Judgment  had  been  ruidered  agahast 
the  defendant  at  the  March  term,  1857,  of  the 
court  and  at  tine  January  term,  1858,  tte 
plaintiff  moved  to  amend  tbe  Judgment  and 
enter  up  the  same  uubk  pro  tone  against  Ker- 
sey, the  surety  on  tbe  appeal,  as  well  as  the 
prindpaL  Tbe  court  below  overruled  the 
motion,  and  this  Judgment  was  reversed.  The 
questiwi.  bowever.  as  to  wbettier  or  not  the 
security  was  entitled  to  notice,  was  not  de- 
dded,  and,  so  fsr  as  our  Invcstlgattoa  has 
gone,  seems  to  be  an  open  question  in  this 
comrt  In  Wicker  t.  Woods,  06  Ga.  648,  it 
appeared  that  a  counter  altidaTit  was  filed  to 
proceedings  to  foreclose  a  crop  Ilea,  and  a 
reiflevy  bond  was  given.  Upon  the  trial  of 
this  issue  the  Jury  stanply  found  that  the  de- 
f»idant  was  entitled  to  a  owtain  credit  The 
case  thus  stood  vntfl  the  second  term  of  the 
court  thereafter,  whra  a  nunc  pro  tone  Judg- 
ment was  entered  against  the  defendant  and 
his  suretSes  on  the  replevy  txoid.  This  was 
h^  to  be  error,  e^edally  as  it  did  not 
appear  that  tbe  sureties  bad  ever  had  their 
day  in  court  It  will  be  observed,  however, 
that  the  verdict  of  the  Jury  in  that  case  did 
not  clearly  cover  ttie  Issues  between  the  par> 
ties.  Warner,  a  J.,  deltvering  the  opinion, 
says.  If  a  motion  to  set  aside  the  Terdlct  bad 
been  made  on  this  ground,  "we  are  ha- 
dined  to  think  tt  Bhoidd  have  been  aUowed." 
As  we  understand  that  decision,  however,  its 
effect  I8  to  dedaze  that  the  surety  on  the  re- 
plevy bond  was  not  cmdnded  by  tbe  fact  tiiat 
he  failed  to  have  ae  verdict  set  aride.  Be- 
cause of  d^ect  In  the  mdlct,  it  did  not 
clearly  appear  from  the  record  in  that  case 
that  the  plaintiff  was  entitled  to  a  Judgmmt 
against  the  surety,  and  the  court  sinqtly  de- 
cided It  was  otor  to  enter  up  such  Jnd^ncot 
nunc  pro  tunc.  Had  the  record  shown  per- 
fect r^pilarity  In  tbe  proceedings,  we  appre- 
hend the  ruling  of  the  court  would  have  been 
quite  different  lb  say  tbe  least  of  It  tbe 
dedslon  Is  no  anttiorlty  fbr  the  contention 
that  In  such  a  case  notice  to  the  def«idanti 
was  neaessacy  before  any  Judgment  could 
hare  been  entered.  As  to  whether  notice 
should  be  given  In  sndi  cases,  the  authorities 
are  not  entirely  uniform.  In  the  case  of  Ber- 
thold  V.  Fox,  21  Minn.  51.  It  was  held  that 
an  application  by  die  defendant  to  amend  a 
judgment  so  as  to  make  it  conform  to  the  ver- 
dict same  having  been  made  more  than  two 
years  after  the  entry  of  judgment  should  be 
served  upon  the  plaintiff.  We  think,  bow- 
erer,  a  very  decided  weight  of  authority  sua- 
talns  tbe  contrary  view.  It  was  decided  that 
a  Judgment  nunc  iko  tunc  may  be  entered 
without  notice  ta  the  opposite  party  in  Allen 
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T.  Bradford.  8  Ala.  281,  and  Glass  v.  Olaaa, 
24  Ala.  468.  To  tlie  aame  effect,  see  Fugua 
V.  Carriel,  12  Am.  Dec.  46;  In  re  Cook,  77 
Cal.  220,  17  Pac.  \m,  and  19  Pac.  431;  Portls 
V.  Talbot,  33  Ark.  218;  Nabers  v.  Meredith, 
67  Ala.  333;  Stokes  t.  Shannon,  &Q  Mlsa. 
584.  We  think  the  proper  practice  is  that 
when  a  motion  oC  this  sort,  to  amend  the 
record  of  a  court,  depends  upon  other  evi- 
dence than  the  records  themselTes,  notice 
should  be  glren  by  the  moving  party  to  his 
adversary;  but,  where  the  records  of  the 
court  upon  their  face  show  that  the  movant 
is  entitled  to  the  relief  sought,  the  court 
may  proceed  summarily,  and  upon  an  ex 
parte  application  by  any  one  who  may  be 
interested  In  having  the  record  in  the  case 
to  apeak  the  truth.  Freeman,  in  hUi  work  on 
Judgments,  after  dlBcusslog  this  subject  of 
notice,  and  citing  a  number  of  authorities 
bearing  upon  the  subject,  says,  "The  more 
usual  practice  Is  to  proceed  ex  parte  to  order 
entries  required  to  complete  the  record,  es- 
pecially where  the  court  acts  iolel7  upon 
matters  of  record."    Section  64. 

2.  It  was  further  insisted  by  counsel  for 
plaintiff  In  error  that  there  was  no  valid 
appeal  from  the  Judgment  rendered  by  the 
magistrate  In  the  case,  to  the  Jury,  inasmuch 
as  the  only  security  given  by  the  defendant 
on  his  appeal  bond  was  the  name  of  the 
same  party  who  was  surety  on  the  replevy 
bond.  We  do  not  thbik,  however.  It  lies  In 
the  mouth  of  the  surety  himself  to  make  this 
objection.  It  la  true  that  such  security  on  an 
appeal  gives  no  additional  guaranty  to  the 
plaintiff,  as  that  surety  was  already  liable 
upon  the  replevy  bond;  and  nnquestlonably, 
upon  motion  of  the  plalntllTs  counsel,  the 
appeal  In  such  a  case  would  be  dismissed 
for  want  of  a  valid  bond,  as  decided  by  this 
court  In  Ctordon  v.  Robertson,  26  Oa.  410,  and 
Insurance  Co.  v.  Plant,  36  Ga.  623.  But  this 
Is  a  matter  which  affects  the  rights  of  the 
plaintiff,  and  Is  an  objection  that  relates  to 
the  Insufficiency  of  the  bond  given  by  the 
defendant  on  an  appeal.  The  plaintiff,  of 
course,  has  a  right  to  waive  either  the  validity 
of  the  bond  or  the  sufficiency  of  the  security; 
and  when  he  does  so,  and  the  case  proceeds 
to  trial  on  the  appeal,  and  a  verdict  Is  ren- 
dered, neither  the  defendant  nor  his  surety 
can  then  be  heard  to  set  up  the  insufficiency 
of  the  bond  they  themselves  had  given  as 
a  reason  why  no  Judgment  should  be  en- 
tered In  accordance  with  the  plain  letter  of 
tike  statute.  Jiulgment  affirmed.  All  the 
Jnitlcea  conconlnc. 


BRANNON  V.  G.  06ER  ft  SONS  CO. 

(Supreme  Court  of  Georgia.    Dec  14,  1898.) 

Admihistratok  Db  Bohis  Nok— Foweb  to  Cosf- 
TRAOT— Liability  ots  Notk. 

1.  Where  a  testator  empowers  the  executors 
named  in  bis  will  to  sell  privately  any  propwty 
bdonging  to  his  estate,  and  to  purchase  any 


property  "it  may  be  deemed  fmportant  for  [tiie] 
estate  to  own,"  and  further  directs  them  to  keep 
together  during  the  life  or  widowhood  of  his 
wife  all  of  his  nroperty.  except  iQcfa  as  they 
may  deem  it  to  the  interest  at  the  estate  to  self, 
and  that  his  wife  and  ehUdien  shall  be  nuiiB- 
taioed  and  supported  out  of  the  estate  while  tlie 
same  is  kept  together,  an  administrator  de  bonis 
non  wltii  the  will  annexed  has  the  power  to  bind 
the  estste  by  a  reasonable  contract  for  aoppllea 
necessary  to  carry  on  soccessfnlly  the  eutlva- 
tion  of  lands  of  the  estate. 

2.  An  action  against  sach  adminiBtrator,  in  his 
representative  capacity,  upon  a  promiasorj  note 
given  by  him  to  plaintiff  for  a  debt  created  foe 
the  above  puriKMe.  Is  not  demurrable  on  the 
ground  that  the  administrator  had  no  authority 
to  bind  the  estate  by  such  a  note. 

(Syllabna  by  the  Court.) 

Error  from  superior  court,  Bnmtn  conntr; 
Z.  A.  UttleJohn,  Judge. 

Action  by  G.  Ober  &  Sons  Oompany  against 
fif.  F.  Brannon,  administrator.  Judgment 
for  plaintiff.  Dtfendant  brings  error.  Af- 
firmed. 

Jas.  Dodson  &  Son,  for  ^intiff  la  error. 
Hlzon  ft  ChUawar.  A>r  defendant  In  errw. 

SI^fMONS,  G.  J.  The  law  as  to  the  right, 
generally,  of  an  aecutor  or  administrator  to 
bind  by  COTitract  the  estate  he  represents.  Is 
clearly  laid  down  in  the  cases  of  McFarlin  v. 
Stinson,  66  Qa.  386,  and  Lynch  v.  Kirby,  6S 
Ga.  279,  relied  upon  by  counsel  for  plaintiff 
In  error.  It  Is  his  duty,  generally,  to  wind 
up  the  estate  within  a  certain  time,  to  pay 
creditors,  and  make  distribution  to  the  heirs 
at  law.  It  is  therefore  held  generally  that 
he  has  no  power  to  bind  the  estate  by  con- 
tract. Where,  however,  there  Is  a  will.  It  be- 
comes the  law  to  the  personal  representative, 
whether  he  be  an  executor  or  administrator 
de  bonis  non  cum  testamento  annexo.  The 
testator.  If  he  so  chooses,  can  change  the  law 
as  to  his  own  estate,  and  give  his  representa- 
tive power  to  continue  his  business,  to  make 
contracts,  and  to  bind  the  estate.  In  the 
present  esse  the  will  confers,  upon  the  exec- 
utors named,  powers  greater  than  those  given 
by  the  general  law.  It  provides  and  directs 
that  they  shall  keep  together,  during  the  life 
or  widowhood  of  his  wife,  all  of  bis  property, 
except  such  as  they  may  deem  it  best  for  the 
good  of  the  estate  to  sell,  directs  that  the 
wife  and  children  shall  be  maintained  and 
supported  and  the  children  educated  out  of 
the  estate  so  long  as  the  same  Is  kept  to- 
gether, and  authorizes  the  executors  to  pur- 
chase any  proi;>erty  it  may  be  deemed  Im- 
portant for  the  estate  to  own.  It  seems  that 
the  testator  was  a  farmer,  and  su^orted 
himself  and  family  by  means  of  farming 
operations.  He  therefore,  to  support  and 
maintain  his  wife  and  children,  deemed  It 
best  to  change  the  general  law  as  to  the  dis- 
tribution of  hlB  estate  amongst  his  heirs,  and 
directed  that  It  should  be  kept  together,  and 
bis  wife  and  children  supported  from  the 
proceeds,  auttunislng  his  executors  to  put^ 
chase  such  property  as  It  was  Important  that 
the  estate  shonld  own.   This  he  certainly 
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had  a  rl^t  to  do,  and,  la  pursuance  of  thla 
power,  the  administrator  de  bonis  non  cum 
testamento  annexe  (the  executors  bavhig 
failed  to  Qualify)  purchased  guano  for  the 
use  of  the  estate,  and  gare  his  note  therefor 
as  administrator.  It  was  doubtless  Cor  the 
purpose  of  Increasing  the  yield  of  the  land 
cultirated  by  htm,  as  directed  by  the  will, 
that  he  made  this  purchase.  Being  author- 
lied  by  the  will  to  make  the  purchase,  we 
see  no  reason  why  he  could  not  give  his  note 
for  the  purchase  money.  The  note  was  sim- 
ply the  evid^ce  of  the  contract,  and,  being 
In  writing,  was  not  barred  by  the  statute  of 
limitations  until  six  years  from  its  execution. 
This  same  question  was  considered  by  this 
court  In  the  case  of  Palmer  t.  Moore,  82  Ga. 
177,  8  8.  E.  180,  under  a  will  containing  i^- 
visions  almost  Identical  with  those  ol  the 
wlU  now  under  cousld»atlon.  In  that  caae, 
as  in  this,  there  was  an  administrator  cum 
testamento  annexe,  and  It  was  held:  "Ex- 
press direction  in  a  will  to  keep  the  estate 
together,  and  carry  on  farming  operations, 
Implies  a  limited  power  In  the  executrix  to 
incur  debts  on  the  credit  of  the  estate  for 
needful  supplies,  etc.,  as  prudent  farmers 
oanany  do  in  the  management  of  tiielr  own 
business  of  like  kind.  Unless  such  power  be 
one  manifestly  confided  to  the  executrix  as 
a  personal  trust,  it  is  exercisable  by  an  ad- 
ministrator with  the  will  annexed.  Under 
the  will  now  in  question,  the  power  was  so 
exercisable."  The  reasoning  of  Bleckley,  C. 
jr..  In  that  case,  fully  corers  the  points  in 
this  case;  and  we  will  content  oiirselres  with 
stating  it  as  an  authority  which,  under  the 
facts  of  the  present  case,  is  controlling.  The 
cases  cited  by  counsel  for  plaintiff  In  error, 
supra,  as  remarked,  hold  the  general  doc- 
trine that  the  representatlTe  of  an  estate 
cannot  make  a  contract  binding  the  estete. 
The  quMtion  here  decided  was  not  made,  or. 
It  made,  was  not  passed  upon  by  the  court 
In  those  cases.  In  the  case  of  McFarlin  t. 
Stlnson,  supra,  the  question  was  not  raised 
at  all  by  the  pleadings,  and  the  court  simply 
held  that  an  executor  cannot  generally  bind 
the  estate  of  his  testator  by  the  execution  of 
a  note  signed  by  him  as  executor.  In  tbe 
case  of  Lynch  t.  KIrby,  the  suit  was  on  a 
promissory  note,  and  was  filed  December  27, 
1860.  Subsequratly,  m  March,  1877,  and 
September,  1879,  the  plaiotilf  amended  the 
declaration  by  reciting  that  the  will  of  the 
testator  directed  that  the  estate  be  "kept  to- . 
gether  and  managed  for  the  benefit  of  [his] 
wife  and  children,  as  though  [he]  stUI  lived 
with  them":  that  tbe  note  was  given  for 
tnoney  loaned  to  the  executrix,  and  by  her 
Invested  in  provisions  and  stock.  In  accord- 
ance with  the  authority  conferred  on  her  by 
the  will.  Warner,  C.  J.,  following  the  case 
-of  McFarlin  v.  Stioson.  announced  the  same 
principle,  the  only  reference  to  the  amend- 
ment being  that  it  was  barred  by  the  act  of 
1866.  Hence  we  think  that  these  decl^ons 
do  not  confiict  with  that  made  In  the  case  of 
82S.E-2 


Palmar  v.  Moore,  supra,  or  with  that  now 
made.  Judgment  affirmed.  All  the  Justices 
concurring. 


PBNN  et  al.  v.  MUTUAL  COTTON-OIL  CO. 
(Supreme  Coort  of  Georgia.    Dec.  14,  1806.) 

EXEcurnKs — Salb  or  Kbaltt — Jodombnts 

AGAINST  LeOATRSB— LiBN. 

Where  the  sdieme  of  a  will  was  that  the 
executor  should  sell  ail  the  property  of  the 
estate,  either  at  public  or  private  nle,  as  be 
mieht  think  best  for  the  intereet  of  the  estate, 
and,  after  paring  the  debts  of  tbe  testator  and 
tbe  special  legacies,  should  equally  divide  the 
residuum  among  the  testator's  widow  and  his 
four  children,  and  after  all  the  other  property 
bad  been  sold  by  tbe  executor,  and  all  the  spe- 
cial legacies  taroed  over  as  directed,  and  all  the 
debts  had  been  paid,  except  tbe  taxes  asseased 
against  a  certain  parcel  of  realty,  wblch  alone 
remained  in  the  possession  of  tbe  executor,  un- 
admlnistered,  and  which  could  not  be  drrided  in 
kind,  tbe  execctor,  In  good  faith,  and  for  the 
purpose  of  paying  such  taxes,  and  for  distribu- 
tion, sold  tbia  laat  piece  of  realty  at  private  sale, 
It  was  discharged  of  a  prior  Juogment  lien 
against  two  of  tbe  residuary  legatees;  no  levy 
having  tieen  made  before  anch  sale. 
(Syllabus  by  tbe  Oonrt.) 

Error  from  superior  court,  Muscc^^  oonnty; 
W.  B.  Butt,  Judge. 

Action  between  Penn  &  KIson  and  the  Mu- 
tual Cotton-Oil  Company.  Prom  a  judgment 
holding  certain  land  levied  on  not  subject  to 
a  lien  of  the  judgment,  Penn  A  Rlson  brUig 
error.  Affirmed. 

W.  A  Whnblsh  and  E.  D.  Burts,  for  ^n- 
tifb  In  error.  McNeill  A  Levy,  tor  defaidaBt 

In  error. 

FISH,  J.  In  this  case  the  sole  question  ar- 
gued here  was  whether,  under  the  facts,  the 
defendants  in  execution  had  any  interest  In 
the  realty  levied  upon,  which  was  subject  to 
the  Uen  of  the  judgment  against  them.  In 
McDanlel  v,  Edwards,  56  Ga.  444.  it  was  held 
that  "after  a  sale  of  land  for  distribution  by 
an  executor,  under  an  order  of  the  court  of 
ordinary,  It  stands  discharged  of  prior  jadg- 
ment  liens  against  one  of  tbe  legAteeu,  whose 
Interest  therein,  under  the  will,  was  one  equal 
undivided  share  with  several  other  legatees." 
In  tbe  opinion,  Judge  Bleckley  said:  "The 
executor  had  administered  the  land  before  the 
levy.  For  that  purpose  he  was  the  agent  of 
the  law.  He  administered  under  a  judgment 
of  the  court  of  ordinary,— the  court  clothed  by 
law  with  jurisdiction  over  estates,  testate  and 
intestate.  The.  purchaser  bought  the  land  as 
the  property  of  the  testator,  against  whom 
there  was  no  judgment,  not  as  the  property 
of  the  legatee,  the  judgment  debtor.  The  title 
of  tbe  purchaser,  therefore,  goes  back  behind 
the  lien  of  this  judgment,  and  cuts  it  off." 
As  there  was  no  levy  prior  to  the  sale  in  the 
case  under  consideration,  the  same  result 
would  follow,  provided  the  executor  had  legal 
authority  to  make  the  sale  under  which  the 
defendant  In  error  purchased  tbe  proper- 
ty.  If  such  power  was  ^ven  to  the  executor 
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by  the  will,  then  he  needed  no  order  from  the 
conrt  of  ordinary  to  sell.  The  will,  nfter  It 
wa8  admitted  to  probate,  was  the  law  for 
the  administration  of  the  testators  estate; 
and  a  sale  by  virtue  of  a  power  conferred 
thereby  waa  as  complete  an  administration 
of  the  property,  and  passed  the  title  to  it  as 
effectually,  as  if  made  under  an  order  of 
court.  It  vrill  be  seen,  by  reference  to  the 
terras  of  the  will  set  out  In  the  reporter's 
statement,  that  the  executor  was  directed  to 
sell  all  the  projwrty  of  erery  description,  be- 
longing to  the  estate  of  the  testator;  that  the 
sale  was  to  be  either  public  or  private,  as  the 
executor,  In  his  best  Judgment,  might  think  to 
the  interest  of  the  estate;  and  that  after  the 
debts  of  the  testator  had  been  paid,  and  the 
special  legacies  turned  over  as  indlcAted,  It 
was  directed  that  the  resldne  of  the  estate 
should  be  divided  between  the  widow,  two 
daughters,  and  two  sons  of  the  testator,— 
naming  them  all,— share  and  share  alike.  The 
executor,  therefore,  was  unquestionably  au- 
thorized by  the  will  to  sell  this  property  at 
private  sale  for  the  purpose  of  paying  debts 
and  special  legacies,  and  for  distribution.  It 
appeared  from  his  undisputed  testimony  that 
the  sale  was  made  by  him  in  good  faith;  that 
all  other  property  had  been  administered; 
that  C.  H.  and  T.  B.  Watt  had  drawn  on  their 
Interest  In  the  estate  at  different  times;  that 
there  were  other  legatees;  that  this  property 
could  not  be  divided  in  kind;  that  It  was 
necessary  that  It  be  sold  for  the  purpose  of 
distribution,  and  for  the  payment  of  tbe  taxes 
that  had  been  assessed  against  It;  and  that 
It  was  sold  by  the  executor  for  these  purposes. 
The  property  levied  on,  therefore,  never  vest- 
ed in  C.  H.  and  T.  B.  Watt,  defendants  in 
execution,  and  the  Hen  of  the  Judgment  ob- 
tained against  them  prior  to  the  executor's 
sale  never  attached  to  the  property.  The  will 
pat  the  title  to  It  in  the  executor,  to  be  dis- 
posed of  In  conformity  to  Its  provisions;  and 
It  remained  In  him  until  It  was  duly  admin- 
istered, and  then  ft  belonged  to  the  purchaser 
to  whom  he  sold  It.  There  was  no  error  In 
directing  a  verdict  finding  the  property  not 
subject  Judgment  affirmed.  All  the  Justices 
concurring,  except  LUMPKIN,  P.  J.,  and  LIT- 
TLE, J.,  absent  on  account  of  sickness. 


OLIVER  V.  STATE. 
^Supreme  Court  of  Georgia.    Dec  14,  189S.) 
Carhtimo  Cdncbaled  Weapoxs. 
On  the  trial  of  a  defendant  for  carrying 
concealed  weapons,  when  the  state  relies  for  a 
coDviction  upon  positive  proof  that  the  accused 
had  a  pistol  concealed  at  a  certain  time  and 
place,  testimony  that  hla  habit  on  previous  oc- 
CftBions  was  not  to  carry  his  pistol  concealed  up- 
on bis  penoB  is  not  admissible. 
(Syllabus  by  the  Gomt.) 

Error  from  city  court  of  Macon. 
J.  W.  Oliver  was  convicted  of  carrying  con- 
cealed weapons,  and  brings  error.  Affirmed. 


Xottingham  A  PoIhUl,  for  plalntllT  hi  error. 
John  R.  c:«oper  and  RoM.  Hodges,  Sol.  OeD., 

for  the  State. 

LEWIS,  J.  J.  W.  Oliver  was  indicted  by 
the  grand  Jury  of  Bibb  county  for  carrying 
about  his  person,  not  In  an  open  manner  and 
fully  exposed  to  view,  a  pistol.  The  testi- 
mony relied  upon  by  the  state  for  a  convic- 
tion was  briefly  and  substantially  as  follows: 
The  defendant,  while  riding  In  his  buggy  on 
a  public  highway,  ran  Into  a  buggy  occupied 
by  the  prosecutor  and  hia  wife.  A  quarrel 
«iaued  as  the  result  of  this  accident  Tbe 
defendant  got  out  of  his  buggy,  cursed  and 
abused  the  prosecutor,  pulled  off  his  coat,  and 
from  a  pocket,  where  It  was  concealed  on  his 
person,  drew  his  pistol,  and  pointed  It  at  thf 
prosecutor.  This  happened  In  Bibb  county, 
on  January  22,  1896.  Tbls  testimony  of  the 
prosecutor  was  corroborated  by  his  wife,  and 
by  another  witness  who  saw  the  difficulty. 
The  defendant  was  convicted,  and  to  the 
Judgment  of  the  court  overmllng  his  mottoo 
for  a  new  trial  he  excepts. 

Besides  tbe  general  grounds  In  tiie  motion, 
error  Is  alleged  on  the  refusal  of  the  court 
to  postx>one  or  continue  the  ease  on  account 
of  the  absence  of  a  witness  by  whom  defend- 
ant expected  to  prove  that,  on  many  occa- 
sions Just  prior  to  tbe  time  when  the  crime 
charged  against  him  is  alleged  to  have  been 
committed,  he  rode  in  the  buggy  with  de- 
fendant from  defendant's  home  to  town  in 
tlie  afternoons,  and  back  from  town  to  de- 
fendant's home  In  the  mornings,  and  that  It 
was  the  defendant's  Invariable  custom,  on 
said  occasions,  when  witness  was  with  him. 
to  carry  his  pistol  on  his  buggy  seat  by  his 
side,  and  only  in  that  way.  Error  Is  further 
assigned  on  the  ruling  of  the  court  In  ex- 
cluding the  testimony  of  a  witness  who  was 
present,  and  by  whom  the  defendant  pro- 
posed to  prove  that  It  was  the  habitual  cus- 
tom of  defendant  for  some  weeks  prior  to 
the  time  charged  In  the  indictment  to  carry 
his  pistol  on  the  seat  of  his  buggy  by  his 
side.  N'elther  of  these  witnesses  was  present ' 
at  the  time  of  the  difficulty. 

We  think  the  court  properly  excluded  this 
testimony,  for  the  same  was  entirely  Imma- 
terial, and  could  have  thrown  no  light  what- 
ever upon  the  Issue  involved.  It  Is  true  that 
under  some  circumstances  the  habit  or  cus- 
tom of  a  person  may  be  given  in  evidence 
In  his  favor  whenever  sucii  habit  might  ex- 
plain a  bare  circumstance  which  would  oth- 
erwise tend  to  establish  a  link  In  the  dialn 
of  evidence  against  him.  Hence  It  was  ruled 
In  the  case  of  White  v.  State,  100  Ga.  689, 
28  S.  E.  428,  that,  where  It  became  a  mate- 
rial Inquiry  as  to  whether  a  person  slain  had 
fired  his  pistol  In  jH^gress  of  a  rencounter 
which  resulted  In  bis  death,  It  was  compe- 
tent to  show  that  the  deceased  was  accus- 
tomed to  carry  the  hammer  of  hIa  pistol  on 
an  empty  cartridge.  In  that  case  It  would 
seem  that  tbe  Oefotda&t  rdied  <m  the  fact 
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that,  tht  pistol  of  th«  deceued  being  tonxMl 
with  tbe  taammCT  <m  an  emp^  cartridge,  OiIb 
■wta  a  dreumstanee  tending  to  tiioir  tbe  de- 
ceased had  fired  hia  pistol  before  he  was 
shot  As  an  ^lanation  of  this  bare  efrcum- 
Btanoe,  the  state  was  allowed  to  show  th% 
taablt  of  deceased  ta  carrying  his  piBtoI  wlQl 
the  hammw  iq>aa  an  empty  cartridge.  Jus- 
tice Atkinson,  la  A^wing  tbe  opinion  of 
the  conrt.  on  page  668,  100  Oa.,  and  page  427, 
28  S.  E.,  says:  "It  would  seem  to  be  allgbt 
of  Itaelf,  and  entitled  to  UtUe  weight,  bat  It 
la  nererthflleca  nnnpetent,  and  may  be  prop- 
erty considered  by  flie  jnry  In  connection 
with  all  t2ie  other  testimony  which  bore  iipon 
the  qnestlon  as  to  whettier  the  deceased  had 
In  fact  dlB<4iarged  hlB  pistol  during  the  prog- 
ress of  the  renconnter."  The  qnestlon  ive- 
Bented  by  the  record  In  this  case,  however.  Is 
en^ly  different.  The  defendant  seeka  to 
overcome  poslttre  proof  of  his  guilt  at  a  par- 
ticular time  and  place,  by  showing  that  on 
other  occaslmis  and  under  other  drcnm- 
stances,  be  did  not  carry  bis  pistol  concealed. 
He  was  not  Indicted  for  habitually  carrying 
a  concealed  weapon,  and  ft  is  to  be  presnmed 
thai;  even  when  proved  guilty  of  violating 
the  statute  on  a  particular  occasion,  such  con- 
duct would  constitute  an  ezcefitloa  in  his 
Hfe.  and  woold  not  tend  to  establish  a  tuibtt 
Besides,  the  tastlmwy  offered  would  only 
have  gone  to  tiie  extent  of  showing  how  the 
defmdant  nanally  csrried  his  pistol  while 
riding  In  his  buggy  irllb  anotber  party.  It 
was  not  under  these  dreumstances  that  tbe 
state  elalnw  to  have  fonnd  him  wltii  a  con- 
cealed impon,  but  It  was  after  be  bad  left 
bis  boggy,  and  was  upon  the  ground  for  the 
purpose  of  having  a  personal  difficulty  with 
the  prosecutor.  It  was  tber^we  entirely  con- 
sistent wltti  his  aSeged  haUt  tor  hlra  to  have 
taken  the  pIstiM  fimn  tbe  seat  before  leavli^ 
the  buggy,  and  placed  it  In  his  pocket  Tbe 
evldeiuie  rejected  tbe  court  therefore,  not 
only  could  have  thrown  no  light  upon  the 
guilt  or  innoeenoB  of  the  defadant,  but  could 
not  proverly  have  been  cmisidered,  even  bad 
It  been  admitted,  as  tending  to  Impeach  the 
stnte's  witnesses,  or  In  tiie  remotest  d^pree 
Impairing  their  credit  A  ease  mwe  directly 
In  point  than  that  r^ed  upon  1^  plaintiff  In 
eiTor  In  100  6a.  and  28  8.  E.,  above  refSrred 
to.  Is  ttiat  of  Waahtngton  v.  State,  86  Qa. 
242,  where  It  was  decided  that  "when  a  de- 
fendant la  Indldied  for  having  or  carrying 
concealed  weapoiv  at  a  particular  time  and 
(riace.  It  Is  not  competent  tor  him  to  Intro- 
duce evMMice  npon  the  trial  to  prove  that  it 
was  blB  general  habit  to  carry  bis  weapon 
about  bis  person,  openly  exposed  to  vtew." 
Warner,  C.  7.,  delivering  ttie  i^Inlon  In  that 
case,  says;  "Was  the  pistol  intentionally  ear* 
rled  concealed  npon  his  person  at  the  time 
charged?  TblB  question  must  be  anaweied 
by  tbe  fScts  proved  at  that  time,  by  the  wit- 
nesBea  who  saw  them,  and  not  by -tbe  gra- 
eial  habits  of  tbe  defendant  In  carrying  bis 
pistol  at  otbsr  times."  Tbe  brief  redtal  of 


focte  above  given  rtiows  that  the  verdict  was 
not  contrary  to  evidence,  and  Ibat  there  Is  no 
merit  whatever  In  the  g^ieral  grounds  of  tbe 
motion  for  a  new  trial.   Judgment  afllrmed. 


OLIVER  y.  STATE. 
(Bnineme  Court  of  Oeorgia.    Dec.  14,  1888.) 
PoiXTiKo  Wbaponb. 
Hie  questioiM  made  In  thia  case  are  con- 
trolled tv  the  decision  this  day  rendered  In  the 
caM  of  (Miver  t.  atate.  32  S.  B.  18,  Where  tiUa 
defendant  la  charged  with  tbe  oOeBM  of  carxr- 
InfT  concealed  weapons. 
(Syllabos  b;  the  Conrt.) 

Error  from  city  court  of  Macon;  J.  P. 
Ross,  Judge. 

J.  W.  011v«>  waa  convicted  of  pointing 
weapons,  and  brings  error.  Affirmed. 

Nottingham  ft  PolfalU,  for  plaintiff  In  er- 
ror. John  B.  Cooper  and  Robt  Hodges,  SoL 
Gen.,  tor  tiie  State. 

LEWIS,  I.  Upon  transactions  reported  la 
tbe  case  against  this  same  defendant  for 
carrying  concealed  weapons,  he  was  placed 
upon  trial  tor  pointing  a  weapon  at  another. 
The  facte  were  the  same  in  betb  cases,  as 
were  also  tbe  grounds  In  tbe  motion  for  a 
new  trial.  Tbe  decision,  ttierefWe,  In  the 
case  of  Oliver  v.  State  (this  day  rendered) 
82  S.  E.  18,  contK^  the  qnestltms  made  In 
this  case.  Judgment  affirmed.  All  the  jus- 
tices concurring. 


BONHINNIiTT  v.  STATE. 
(SapreoM  Court  of  Georgia.    Dec.  14,  ISBS.) 
Cuimiiii.  Law— ArpBAi/~RiriKflAir— HisTAXB  m 
Bribt  or  EviDB^foa— CoRHtcno;!. 

1.  When  It  appears  from  the  brief  of  evldenrA 
in  the  record  traosmitted  to  this  court  that.  If 
any  offense  at  all  was  committed  by  the  accused, 
it  waa  snbsequent  to  the  flndfaig  of  tbe  presmt- 
ment  npon  wnich  he  was  tried,  a  conviction  will 
be  set  saide  as  contrary  to  law. 

2.  Tbis  coort  has  no  power  to  correct  a  mis- 
take in  a  brief  of  evidence  which  has  been  aI^ 
proved  by  the  trial  judge,  and  Sled  In  tbe  office 
of  the  clerk  of  the  trial  court.  And  this  li  true 
notwithstanding  the  trial  jndge  may  afterwards 
sign  a  certificate  stating  that  the  brief  as  ap- 
proved and  filed  contains  such  mistake. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Ployd;  G.  A.  H. 
Harris,  Judge. 

B.  R.  Mlnblnnett  waa  convicted  of  illegal 
sale  of  liquors,  and  brings  error.  Reversed. 

McBsBij  ft  Nnnnally,  for  plaintiff  In  orcor. 
Moaea  Wright  SoL  Gen.,  for  the  State. 

COBB,  J.  On  July  29, 1897,  the  grand  Jury 
of  Floyd  county  returned  a  qwdal  pres«it- 
ment  agalnat  B.  B.  Minhtenett  chargteg  tiut 
be  did  on  tbe  2d  day  of  April,  1807,  commit 
the  offense  of  selling  liquor  wlttiout  a  11- 
cense.  To  this  presentment  tbe  accused  filed 
a  plea  of  not  goUty,  and  the  case  came  on  for 
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trial  on  September  28;  1886,  In  the  city  conrt 
of  Floyd  county.  Upon  the  trial  one  wltneta 
testified  tbat  the  offense  vu  committed 
**Bome  time  In  Aosnet  or  Septraber  of  last 
year,  1807";  and  another  wltnen  testified 
that  he  did  not  recollect  the  date  of  the  al- 
leged sale,  "but  It  was  last  year  some  time." 
The  accused  was  convicted,  and,  his  motion 
for  a  new  trial  being  OTerruled.  he  excepted. 

1.  The  only  evidence  In  the  record  as  to  the 
time  that  the  allied  offense  iras  ctKomltted 
showing  a  date  subsequent  to  the  finding  of 
the  presentment  upon  which  the  accused  was 
tried,  It  needs  no  argument  to  dCTionstrate 
that  the  conviction  was  lllegaL 

2.  When  the  case  was  aUei  In  this  court, 
the  solicitor  general  stated  that  the  brief  of 
evidence,  as  aiq;»roved  by  the  trial  Judge  and 
filed  In  the  office  of  the  detk  of  the  city  court, 
contained  an  Inaccmate  statement  as  to  the 
time  at  which  the  offense  was  committed,  and 
that  lliere  was  evidence  on  the  trlM  i^ow- 
lag  positive  that  the  offense  was  conmiltted 
prior  to  the  finding  of  the  iiresentment  He 
presented  a  cwtlficate  of  the  trial  Judge  to 
this  effect,  and  made  a  motloa  to  correct 
the  brief  of  ertdence  in  Oie  record  aesat  to 
this  court  This  motion  was  denied,  and 
the  case  was  argued  upon  the  record  as  cer- 
tified lay  the  clerk.  Whatever  suggestion  is 
made  In  this  conrt  that  there  is  in  the  office 
of  the  dertE  below  any  portion  ot  Uie  record 
material  to  a  proper  determination  of  the 
questions  raised  by  the  Ull  of  ezc^tlooa,  this 
conrt  has  ample  power  to  pass  an  order  re> 
qulrli^  that  copies  of  sudi  portions  of  the 
record  be  transmitted  to  this  court.  Civ. 
Code,  I  5636,  suM.  4.  But  this  conrt  has  no 
power  to  alter  any  part  of  the  record  In  the 
case,  evui  though  it  should  be  made  to  ap* 
pear  by  a  certificate  ot  the  presldli^  Judge 
tbat  the  record,  as  made  tip  in  the  court  be- 
low, Is  not  correct  When,  as  In  the  present 
case,  the  Judge  certifies  a  bill  of  exceptions 
assigning  error  on  a  mling  denying  a  new 
trial,  and  a  brief  of  evidence  approved  by 
hfan  Is  embodied  in  the  record  transmitted  to 
this  court  there  Is  no  po-w&e  vested  In  this 
court  to  change  such  a  brief  of  evidence,,  even 
though  the  change  may  be  necessuy  to  make 
It  wpeak  tiie  truth.  The  case  must  be  de- 
cided here  upon  the  record  which  reaches  the 
office  of  the  derfe  of  this  court  In  the  manner 
prescribed  by  law.  Judgment  reversed.  All 
the  Justices  concurring. 


NATIONAL  BANK  OF  BRUNSWICK  v. 
LBB  et  aL 

<Snpreme  Conrt  of  Georgia.    Dec.  16,  188a) 

COKTRACT— COXSTBVOTIOir. 

1.  Under  a  written  contract,  the  parties  to 
whirh  were  a  bank,  a  mannfactarer,  and  one  of 
his  customers,  whereby  It  was  agreed  tbat  the 
bank  should  advance  funds  to  the  mannfacturer 
to  enable  him  to  carrr  on  his  baslnesa.  holding 
as  collateral  sHraritr  the  legal  title  to  all  goods 
subsequently  manutactured  hy  him,  and  that 


when  goods  purchased  by  soch  customer  were 
consigned  to  him,  be  sboald  acquire  possessioa 
thereof,  as  the  bailee  of  the  bank,  and  ahoold 
anstain  that  relation  to  It  until  Its  title  to  the 
goods  afaoold  be  devested  by  acttial  payment  to 
It  of  the  poTchase  price,  the  bank  conid  in  no 
event  be  held  accountable  to  the  mannfactarer 
for  any  sreater  sum  than  was  actuallr  paid  to 
It  by  eucix  customer,  unless  it  wrongfully  con- 
sented that  title  to  the  goods  should  paas  into 
him  without  payment  therefor  in  fnll  by  the 
latter. 

2.  The  plaintiff's  action  being  predicated  npoa 
a  contract  of  the  nature  above  Indicated,  and 
the  same  having  been  errooeoasly  construed  by 
the  trial  judge,  there  should  be  another  hearing, 
in  the  light  of  the  construction  traced  upon  toe 
contract  by  this  court 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Qlynn  county; 
J.  L.  Sweat  Judge. 

Action  by  W.  P.  Lee  against  the  National 
Bank  of  Brunswick  and  Wheelwright  A 
Co.  Verdict  for  plaintiff.  Defendant  bank 
brings  error.  Reversed. 

The  following  Is  the  <rtficial  report: 
An  action  was  brought  by  W.  P.  Lee 
against  the  Natk>nal  Bank  of  BmnswlA  and 
William  D.  Wheelwright  &  Co.,  upon  a  con- 
tract of  which  the  following  Is  a  copy: 
"This  agreement,  made  and  entered  Into  on 
this  16th  day  of  May,  A.  D.  18M,  by  and  oe- 
tween  William  P.  Lee^  of  Ware  county,  Geor- 
gia, the  party  of  the  first  part  and  herein- 
after styled  the  *first  party,'  WltUam  D. 
Wheelwright  &  Co.  of  New  York,  New  York, 
but  with  a  branch  office  and  doing  badness 
at  Brunswick,  Olynn  connty,  Georgia,  and 
elsewhere  In  said  state  of  Georgia,  the  party 
of  the  second  part  hereinafter  styled  the 
*sec<md  party/  and  the  National  Bank  of 
Bmnswick.  Ga.,  a  corporation  carrying  on  a 
banking  bnsiness  at  Bmnswick,  Glynn  conn- 
ty, Georgia,  the  party  of  the  third  part  and 
hereinafter  styled  the  'third  party,*  wltness- 
eth:  That  whereas,  the  said  first  party  is 
engaged  in  the  manufacture  of  railroad 
cross-tiee  in  Wayne  county,  which  ties, 
when  cut  and  hewn,  are  under  contract  to 
be  delivered  and  sold  to  the  second  party, 
but  In  order  to  successfully  carry  on  said 
business,  advances  are  required  from  the 
third  party  to  the  first  party,  to  enable  him. 
by  the  use  of  the  money  of  the  third  party, 
to  Buceeasfully  cut  mannfacture,  and  deliv- 
er the  said  ties,  which  advances  the  said 
Uilrd  party  Is  willing  to  make  for  a  rea- 
sonable sum,  but  without  binding  Itself  to 
continue  the  same  Indefinitely,  and  at  Its 
option  to  discontinue  the  same  without  no- 
tice; and  whereas.  It  has  been  agreed  be- 
tween the  said  three  parties  tiiat  for  sny 
advances  made  to  the  first  party  by  tb*> 
third  party,  the  same  shall  be  secured  upon 
ties  already  cut  and  In  process  of  cutting, 
find,  when  the  same  are  delivered  unto  th^ 
second  party,  the  title  shall  not  pass  as 
gainst  the  third  party,  but  the  said  third 
party  shall  hold  title  to  the  said  ties  cut  or 
In  process  of  cutting,  until  the  same  are 
fully  paid  for,  but  such  title  shall  be  devest- 
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ed  by  the  payment  nnto  the  third  party  by 
the  second  party  of  the  agreed  contract  price 
per  tie  delivered  unto  the  second  party  by 
tlie  HUd  Orst  party,  on  the  cars  at  the  point 
of  shipment  on  the  Une  of  the  Bast  Ten- 
nessee, Virginia  ft  Georgia  Railroad,  In 
Wayne  county,  Georgia,  consigned  to  the 
said  second  party  at  Brunswick,  Georgia: 
Now,  In  consideration  of  the  premises,  and 
the  sum  of  fire  dollars  mutually  paid  by 
each  party  to  the  other,  It  is  hereby  con- 
tracted and  agreed  as  follows:  First  That 
the  said  flrat  party  does  hereby  convey  the 
title  absolately  nnto  the  said  third  party  to 
all  ties  now  cot,  as  well  as  such  as  may  be 
hereafter  cut  and  manufactured  by  the  first 
party  In  Wayne  county,  Georgia,  for  ship- 
ment unto  the  said  second  party  at  Bruns- 
wick, Georgia.  Second.  That  the  said  sec- 
ond party  shall  receive  the  said  ties  at  the 
point  of  delivery,  Brunswick,  Georgia,  after 
the  same  have  been  duly  inspected  by  the 
said  second  party  or  its  agents  at  point  of 
loading,  and  that  the  said  second  party  shall 
hold  said  ties  as  the  agent  of  the  said  third 
party  until  It  (the  second  party)  shall  have 
turned  over  to  the  third  par^  the  purchase 
price  of  said  ties  so  r&celved  and  accepted  by 
the  said  second  party,  when  the  title  shall  vest 
absolutely  In  die  second  par^;  but  the  said 
ucond  party,  after  the  delivery  to  it  of  said 
ties  in  Wayne  eoonty,  Georgia,  shall  hold 
the  same  as  the  property  of  the  third  party, 
and  not  sblji  the  same  out  of  the  port  of 
Brunswick,  Georgia,  until  It  has  first  settled 
with  and  to  the  Batlsfaction  of  the  tlilrd 
party  for  the  purchase  price  thereof,  and  dur- 
ing said  Interval  the  said  second  party  shall 
be  a  bailee  merely  of  said  party.  In  testi- 
mony of  all  of  which,  the  said  parties  have 
executed  this  contract  In  triplicate,  the  said 
first  party  signing  In  person,  the  said  second 
party  signing  by  and  through  Its  duly-an- 
thorlzed  agent,  L.  D.  Hill  (stationed  at 
Brunswick,  Georgia),  and  the  said  third 
party  signing  by  and  through  Its  president, 
H.  W.  Reed,  this  the  day  and  year  first  above 
written.  [Signed.]"  A  verdict  was  rendered 
In  favor  of  the  plaintiff  against  the  bank. 
It  moved  for  a  new  trial,  which  was  over- . 
ruled,  and  It  excepted.  The  remaining  facts 
essential  to  an  understanding  of  the  decision 
rendered  In  this  case  appear  In  the  opinion. 

Goodyear  &  Kay  and  Brantley  &  Bennet. 
for  plalntier  in  error.  Toomer  &  Reynolds 
and  Crovatt  ft  Whitfield,  for  defendant  In 
error. 

LUMPKIN,  P.  J.  At  the  trial  of  this  case  in 
the  court  below,  the  Judge  in  effect  instructed 
the  jury  that,  under  the  contract  a  copy  of 
which  appears  In  the  official  report,  the  bank 
was  liable  to  account  to  W.  P.  Lee  for  the 
foil  amount  of  the  contract  price  of  all  ties 
shipped  by  him  to  Wheelwright  ft  Co.;  that 
It  was  the  right  of  the  bank,  under  the  terms 
of  this  contract,  to  first  aaUmfy  its  claims  for 


all  advances  of  money  made  to  Lee;  and.  If 
there  should  be  anything  left  from  the  price 
of  the  ties,  then  that  would  be  coming  to  i^ee 
from  the  bank,  and  he  could  maintain  his  suit 
for  the  recovery  thereof.   The  court  refused 
to  give  Inv  charge  to  the  Jury  a  number  of 
j  written  requests  presented  by  counsel  for  the 
]  bank,  to  the  effect  that  the  purpose  of  this  con- 
'■  tract,  so  far  as  the  bank  was  concerned,  was 
merely  to  secure  it  for  money  advanced  to 
Lee,  to  enable  him  to  manufacture  cross-ties 
to  be  shipped  to  Wheelwright  ft  C!o.,  and,  to 
this  end,  to  vest  in  the  bank  the  legal  title 
thereto,  almply  to  secure  It  in  making  such 
advances;  and,  further,  that  the  bank  was 
not  bound  to  account  to  Lee  for  the  full 
amount  of  the  contract  price  of  all  the  ties 
shipped  to  Wheelwright  ft  Co.,  but  only  to 
properly,  honestly,  and  accurately  account  to 
Lee,  and  pay  to  him  all  money  actually  re- 
ceived by  the  bank  from  Wheelwright  ft  Co. 
'  on  account  of  ties  delivered  to  them,  after  de> 
I  ducting  whatever  sum  or  sums  Lee  was  In- 
debted to  the  bank  for  sums  advanced  to  blm. 

The  case  turned  mainly  upon  the  construe^ 
tlon  to  be  given  this  contract  If  that  placed 
upon  It  by  the  court  was  wrong,  there  should 
be  another  hearing.  We  are  of  the  opinion 
that  the  true  Intent  and  meaning  of  the  con- 
tract was  that  Indicated  in  the  first  head- 
note.  To  hold  otherwise  would  be  to  make 
the  bank  an  absolute  purchaser  of  the  ties, 
and  this  certainly  was  never  In  the  contempla- 
tion of  the  parties.  On  the  other  hand,  this 
contract  shows  a  manifest  Intention  on  the 
ptkTt  of  Lee  to  sell  the  ties  to  Wheelwright  ft 
Co.  on  credit,  trusting  to  the  solvency  and 
honesty  of  this  firm  for  payment  The  only 
Interest  the  bank  had  In  the  matter  was  to  se- 
cure to  Itself  the  repayment  of  whatever  sums 
it  might  advance  to  Lee  in  order  to  enable 
him  to  carry  on  his  business.  It  cannot,  we 
think,  be  fairly  gathered  from  the  terms  of 
the  contract  that  the  bank  undertook  In  any 
manner  to  guaranty  payment  for  the  ties  by 
Wheelwright  &  Co.  On  the  contrary.  It  re- 
I  quired  that  the  full  amount  of  the  price  of 
these  ties  should  be  paid  to  It,  and  that  It 
should  h<dd  title  to  the  same  nntll  paid  for, 
simply  as  a  matter  of  security  to  Itself.  ITrom 
the  very  nature  of  the  business,  it  was  essen- 
tial that  the  bank  should  do  this,  for  It  was 
contemplated  that  it  would  be  constantly  mak- 
ing advances  to  Lee,  and  that  all  the  proceeds 
of  the  ties  should  pass  through  its  hands,  in 
order  that  It  might  at  all  times  have  under 
Its  control  a  fund  for  its  relmburaemait 
Clearly,  the  bank  was  not  the  agent  of  Lee 
In  the  sense  that  It  was  bound  to  r^resent 
him  with  reference  to  disputes  arising  be- 
tween him  and  Wheelwright  ft  Co.  as  to 
whether  or  not  the  ties  came  up  to  specifica- 
tions, or  as  to  other  matters  upon  which 
Wheelwright  ft  Co,  might  base  a  claim  for  a 
reduction  of  the  contract  price.  Of  course, 
the  bank  was  accountable  to  Lee  for  every 
dollar  It  actually  received  over  and  above  the 
amoant  of  Its  advancea,  and  It  waa  also  bound 
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to  exercise  the  utmost  gooA  faitb  In  collecting 
from  Wlieelwrlgtat  &  Co.  all  sums  for  which 
they  were  confessedly  Indebted  to  Lee  on  ac- 
count of  ties  shipped  to  them.  If  the  bank 
coIlnslTely  permitted  Wheelwr^ht  ft  Oo.  to 
ship  ties  from  the  port  of  Bmnawidc  without 
paying  or  accomitlng  for  the  same  at  all,  it 
would  doubtless  be  liable  to  Lee  for  whaterer 
loss  might  thus  be  occasioned  to  him;  but, 
80  long  as  It  In  good  faith  itself  obserred  snd 
eodeaTored  to  carry  out  the  terms  of  the 
contract  as  we  hare  herein  construed  It,  the 
bank  would  not  be  liable  to  account  to  Lee 
for  more  than  it  actually  recelTed. 

We  will  not  discuss  the  case  as  made  by  the 
erldence,  nor  deal  further  with  the  questions 
presented  In  the  record.  It  would  hardly  be 
profitable  to  do  so,  for  the  reason  that,  be- 
cause of  the  fundamental  error  of  the  court 
In  construing  the  contract  above  referred  to, 
the  case  was  tried  upon  an  entirely  erroneous 
theory.  Let  the  next  trial  be  had  In  the  light 
of  what  is  here  laid  down  as  the  true  Intent 
and  meaning  of  the  contract  which  forms  the 
basis  of  the  plalntifTs  action.  Judgment  r»- 
versed.   AB  the  Justice*  concurring. 


MIZB  T.  AMBBICnB  ICFG.  &  IMP.  00. 
(Supreme  Oourt  of  Georgia.    Dec.  18,  189S.) 
Nbw  Tauif— DtsxtssAL  or  Hotiok. 
TUi  ease,  upon  its  fliets,  Is  cmtnflled  hr  the 
dedslon  rendered  in  Baker  r.  Johnwm,  27  S.  0. 
706.  (W  Oa.  874 
(Syllabus  by  the  Oourt) 

Error  from  superior  court,  Sumter  county; 
Z.  A.  UttUjohn,  Judge. 

Action  between  the  Americus  Manufactur- 
ing it  ImproTement  Company  and  B.  J.  Mlze. 
From  the  Judgment,  Mise  brings  error.  Af- 
flrmedL 

Blalock  ft  Cobb,  for  plalutltr  In  error.  B.  A. 
Hawkins,  for  defendant  In  error. 

LUMPKIN,  P.  J.  The  only  ruling  com- 
plained of  in  the  present  case  Is  the  dismissal 
of  a  motion  for  a  new  trial.  The  record  dis- 
closes that  the  movant  bad  not  filed  a  brief 
of  the  evidence  In  due  time.  On  the  day  set 
for  the  hearing  of  the  motion,  however,  It  was 
amended  by  adding  a  ground  alleging  that 
one  of  the  jurors  who  rendered  the  verdict 
complained  of  was  disqualified  by  reason  of 
his  relationship  to  the  respondent  In  the  mo- 
tion, and  movant  stated  that  the  only  ground 
she  would  Insist  upon  was  that  embodied  In 
the  amendment  It  was  urged  In  the  argu- 
ment here  that  the  court  should  have  passed 
upon  the  merits  of  this  ground,  and  either 
have  granted  or  refused  a  new  trial;  that 
this  could  have  been  properly  done,  for  the 
reason  that  a  determination  of  this  ground, 
which  was  the  only  one  insisted  upon  by 
movant,  would  not  have  required  any  consid- 
eration whatever  of  tiie  evidence  introduced 
at  the  trii^  The  prectw  aoesttaii  thus  made 


was  dealt  with  by  this  court  In  Baker  v.  Johnr 
son,  QO  Ga.  874,  27  S.  B.  706,  where,  upon 
a  similar  state  of  facts,  this  court  affirmed  a 
Judgment  dismlashig  a  motion  far  a  new  trial, 
upon  the  ground  tbat  no  brief  of  evidence  had 
been  filed  In  due  time.  Judgment  afflrmiMl- 
All  the  Justices  concurring. 


SILVER  T.  STATE). 
OBupreue  Court  of  Georgia.    Dec.  IS,  18B6.) 

INTTOZIOATINO  L1QITOR8— ILLBSAL  SaLB. 

Where,  In  the  trial  of  one  dtarsed  with  a 
violation  of  section  428  of  the  Penal  Code,  as 
amended  by  the  act  of  December  9.  1S87  (Acta 
1897,  p.  38),  the  case,  under  the  evidence,  turned 
upon  the  question  whether  the  accused,  in  the 
traoBaction  under  consIderaUoD,  either  as  seller 
himseU,  or  as  agent  of  a  aeUa,  took  an  order  for 
a  sale  of  liquor,  or  whether  be  merely  acted  as 
the  agent  of  the  purchaser  In  Bending  an  order 
for  liquor,  evidence  offered  by  the  accused  that 
the  purchaser  paid  for  a  telegram  sent  by  the 
accused  for  the  liquor  was  retorant,  and  it  was 
error  to  exclude  such  evidence  aa  immaterial. 
(Srllahus  by  the  Court) 

Error  from  stq^rtor  oonrt;  Hancock  county; 
S.  Reese,  Judge. 

Wolf  Silver  was  convicted  of  selUug  intoxi- 
cating liquors,  and  brings  error.  Reversed. 

Hnnt  &  Merrltt  F.  L.  Little,  and  a  A. 
Plcquet  Cor  iMaliitffl  In  emH>.  R.  H.  Lawtt^ 
SoL  Gen.,  R.  W.  Maore,  and  Barrison  ft  Bryan, 

for  the  State. 

PER  CURIAM.   Judgment  ceTttsed. 


ZACHERY  V.  STATE. 
(Supreme  Oonrt  of  Geor^ja.    Dec.  13,  ISBSi.) 

CbRTIORARI— SSRVIOa— DlSXtSBAL. 

Where  It  appears  that  the  writ  of  certiorari 
has  not  been  served  upon  the  judge,  or  other  wffl- 
der,  whose  decision  la  sought  to  be  reviewed, 
"fifteen  days  previous  to  the  court  to  which  the 
return  is  to  be  made,"  the  proceeding  should  he 
dismissed,  unless  it  clearly  appears  that  the 
failure  to  serve  was  in  no  way  attributable  to 
the  fault  of  the  party  making  application  for  ihs 
writ 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Carroll  county, 
S.  W.  Harris,  Judge. 

Charley  Zachery,  being  convicted  of  misde 
meaner  In  a  city  court  brought  certiorari. 
From  an  order  dismissing  the  writ  plaintiff 
therein  brings  error.  Affirmed. 

Cobb  &  Bros,  and  L.  D.  McPherson,  for 
plalDtin  In  error.  R.  D.  Jackson  and  L  A. 
Atkinson,  Sol.  Gen.,  for  the  StaCe. 

(X>6B,  J.  Charley  Zachery  was  placed  on 
trial  In  the  city  court  of  Carroll  county,  char- 
ged with  a  misdemeanor,  and  upon  being  con- 
victed he  made  application  to  the  Judge  of 
the  superior  court  for  a  writ  of  certiorari, 
which  was  sanctioned  on  March  21,  180S; 
and  the  writ  was  duly  and  regularly  lamed 
<Ri  March  M       tte  eUak  of  ttie  atqisclor 
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court  of  CafDoU  oounty,  returnable  to  a  term 
of  that  court  beginning  on  the  3d  day  of 
October,  1808.  The  city  court  of  Carroll 
county  was  abolished  on  the  1st  day  of 
July,  1S98.  Acts  1897,  p.  522.  When  the 
case  came  on  to  be  heard  at  the  October  term 
of  the  superior  court,  no  answer  to  the  cer- 
tiorari had  been  filed;  the  former  Judge  of 
the  city  coui-t  having  filed  In  office  simply  a 
refusal  to  aoswer  the  certiorari,  which  re- 
fusal was  in  the  following  words:  "I  de- 
cline to  answer  the  certiorari  in  the  above- 
stated  case,  because  It  was  not  served  upon 
me  fifteen  days  before  the  court  to  which  the 
return  Is  to  be  made.  It  was  delivered  to  me 
this  day,  September  20,  1808.  W.  F.  Brown, 
Ex-J.  C.  C.  C."  The  judge  oC  the  superior 
court  declined  to  reQutre  the  former  Judge 
of  the  city  court  to  answer  the  certiorari,  and 
dismissed  the  same,  upon  the  ground  that  It 
was  not  served  on  the  Judge  who  tried  the 
case  15  days  before  the  term  of  the  court  to 
which  the  writ  was  returnable.  To  these  rul- 
ings the  plaintiff  In  certiorari  excepted. 

When  an  application  for  a  writ  of  certiorari 
shall  have  been  made  in  due  form,  and  sanc- 
tioned by  a  Judge  of  the  superior  court,  and 
the  writ  duly  Issued,  the  law  requires  that 
the  clerk  of  the  superior  court  shall  place 
the  same  on  the  docket;  and  the  writ,  "to- 
gether with  the  petition,  shall  be  delivered 
to  the  party  to  whom  It  Is  directed  by  the 
party  applying  for  the  certiorari,  his  accent 
or  attorney,  or  the  sheriff,  deputy-sheriff,  or 
any  constable,  at  least  fifteen  days  previous 
to  the  court  to  which  the  return  Is  to  be 
made."  Qv.  Code,  fi  4643.  When  the  clerk 
has  failed  to  issue  the  writ,  and  the  piaiutlfT 
in  certiorari  Is  not  at  fault.  It  has  been  held 
that  It  was  error  to  dismiss  the  proceeding. 
Hopkins  V.  Suddeth,  18  Ga.  51S.  See.  also, 
MitcheU  r.  Simmons,  58  Ga.  166.  After  the 
writ  has  been  issued,  the  duty  Is  placed  upon 
the  party  applying  for  the  certiorari  to  see 
that  the  some  is  served  upon  the  Judge  whose 
decision  Is  sought  to  be  reviewed:  It  not  be- 
ing required  that  any  officer  shall  serve  the 
same,  but  the  party,  bis  agent  or  attorney, 
being  allowed  to  do  so.  The  moment  the  writ 
is  issued,  this  duty  is  placed  upon  the  party 
applying  for  the  same.  If  be  falls  to  have 
the  writ  served  upon  the  Judge  within  the 
time  required  by  law,  before  an  order  allow- 
ing further  time  will  be  grunted  it  must  ap- 
pear that  the  party  has  used  a  reasonable 
degree  of  diligence  In  attempting  to  serve  the 
writ,  and  has  failed  through  no  fault  of  his. 
tn  the  present  case  the  plaintiff  In  certiorari 
gives  as  an  excuse  for  not  serving  the  writ  In 
time  that  bis  attorney  "went  to  Judge 
Brown's  office  three  or  four  times  to  deliver 
the  certiorari,  and  this  was  more  than  sixty 
days  before  the  present  tenn  of  this  court, 
and  did  not  sower  deliver  It  for  the  reason 
that  said  Judge  of  Carroli  ^ty  court  was  Ab- 
sent on  political  matters."  From  the  time 
cliat  the  writ  of  certiorari  was  issued  until 
\he  last  day  for  service  ww  .moT%  than  5 


months,  and  It  seems  that  nothing  was  done 
towards  making  service  until  GO  days  before 
the  court  Even  if  the  plalntifiC  In  certiorari 
Is  not  to  be  charged  with  a  want  of  diligeDce 
lu  not  making  an  effort  to  serve  the  writ  until 
GO  days  before  the  term  of  court  began,  no 
sufficient  reason  appears  why  he  could  not 
have  liad  SLTvice  madt-  witliiii  the  4o  days  then 
remaining.  It  does  not  appear  that  the  pre- 
siding Judge  was  absent  from  the  state,  nor 
does  it  appear  distinctly  that  he  was  absent 
from  the  county;  but  even  if  he  was  absent 
from  the  county,  and  within  the  state.  It 
seems  that  by  the  exercise  of  a  small  degree 
of  diligence  he  could  have  been  found  and 
served  either  by  the  party,  bis  .  agent  or  at- 
torney, or  some  officer  of  the  law  authorized 
to  make  service.  We  do  not  think  there  was 
any  error- In  refusing  to  require  the  former 
Judge  of  the  city  court  to  answer  the  certi- 
orari, or  In  dismissing  the  same  for  failure  to 
serve  It  within  the  time  required  by  law. 

It  was  contended  that  the  written  refusal 
of  the  former  Judge  of  the  city  court  should 
have  been  sworn  to,  as  he  had  retired  from 
office.  The  law  requires  that  the  answer  to 
the  certiorari,  If  made  after  the  party  making 
the  same  has  retired  from  office,  ahail  be  veri- 
fied by  affidavit  Civ.  Code,  I  4648.  A  refusal 
to  answer  is  In  no  sense  an  answer,  and 
therefore  the  law  contained  in  the  section 
quoted  is  not  applicable.  Judgment  affirmed. 
AU  the  Justices  ccmcurrlng. 


COOPER  V.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  18,  IJBOS^) 

iNDiCTMfCNT  —  OeHOKKBE  —  DlSQUALiriOATWH  Of 

Okand  Jvbor— Proof  or  Vesfb. 

1.  Demurrer  is  not  the  proper  method  of  at- 
tAcking  an  indictmest  on  the  ground  of  the  al- 
leged disqualification  of  a  grand  juror. 

2.  Applying  the  decision  of  this  court  in  Moye 
V.  State.  06  Ga.  754.  to  the  facts  of  the  pres- 
ent case,  it  appears  that  the  venue  was  not 
proved. 

(Syllaboa  by  the  Oonrt) 

Error  from  superior  court  Gwinnett  coun^; 
N.  L.  Hutchhis,  Judge. 

W.  O.  Cooper  was  convicted  of  assault,  and 
from  a  Judgment  overruling  certiorari  he 
brings  error.  Reversed. 

John  R.  Cooper,  for  plaintiff  In  error.  F.  F. 
Juhan.  SoL  City  Court  and  C  H.  Brand,  Sot. 
Gen.,  for  the  State. 

LUMPKIN,  P.  J.  The  bill  of  exceptions  in 
the  present  case  alleges  that  the  superior 
court  of  Gwinnett  county  erred  In  overruling 
a  certiorari  sued  out  by  W.  O.  Cooper  to  re- 
view a  verdict  rendered  In  the  city  court  of 
Lawrencevllle  finding  him  guilty  of  an  as- 
sault upon  an  Indictment  for  assault  and  bat- 
tery which  had  been  .transferred  Cram  the 
superior  court 

1.  The  petition  for  certiorari  complains  thitt 
the  Judge  of  the  city  court  erred  in  overruling 
«  dtmurtw  to  the  bwllctwent  baaed  upon  the 
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ground  that  one  of  the  grand  Jurors  waa  a 
brother-in-law  of  the  person  alleged  to  have 
been  aasanlted.  Manifestly,  a  point  of  this 
kind  cannot  be  properly  raised  by  demarrer, 
but  should  have  been  presented  by  a  motion 
to  Quash,  or  by  a  special  plea  In  abatement 
supported  by  evidence. 

2.  It  was  also  alleged  In  the  iKtltfon  for 
certiorari  that  the  verdict  was  contrary  to 
law  and  the  evidence,  and  petitioner  speci- 
fically averred  that  the  venue  was  not  proved. 
The  only  evidence  as  to  venue  was  that  **the 
difficulty  occurred  In  Lawrencevllle,  In  front 
of  Dan  Rutledge's  store."  Following  the  de- 
cision cited  In  the  second  headoote,  we  are 
constrained  to  hold  that  this  was  not  suffi- 
cient proof  of  the  venue.  In  Moye's  Case,  66 
Oa.  764,  It  appeared  "that  the  crime  was 
committed  In  the  lumber  yard  of  a  Mr.  Sloan, 
In  the  city  of  Amerlcus";  and  It  was  decided 
that  this  did  not  show  affirmatively  that  the 
offense  was  committed  In  the  county  of  Sum- 
ter, where  the  accused  was  tried.  We  pre- 
sume this  decision  was  based  upon  the  Idea 
that,  as  It  was  not  proved  the  "city  of  Amerl- 
cus," In  question,  was  within  this  state,  the 
court  could  not  assume  it  was  a  Qeorgla 
city.  If  It  had  been  proved  that  the  offense 
was  committed  In  Amerlcus,  Oa.,  doubtless 
judicial  cognizance  would  have  been  taken  of 
the  fact  that  this  city  Is  In  the  county  of  Sum- 
ter. Be  this  as  It  may,  that  case  is  directly 
In  point,  and  Is  controlllug  In  the  case  now 
before  us. 

It  was  further  alleged  In  the  petition  for 
certiorari  that  the  Judge  of  the  city  court  was, 
because  of  r^tlonship,  disqualified  from  pre- 
siding In  the  case,  but  the  answer  to  the  cer- 
tiorari distinctly  states  that  no  questicm  of 
this  kind  was  made  at  the  trial.  There  were 
also  a  number  of  assignments  of  error  relat- 
ing merely  to  questions  of  practice,  which 
are  not  likely  to  arise  at  the  next  hearing  In 
the  city  court  and  with  which,  therefore,  It 
Is  not  essential  now  to  deaL  Judgment  m- 
Tersed.   All  the  Justices  concuTrbis. 


DIXON  at  aL  T.  BAXTBB  et  aL 
(Supreme  Ckinrt  at  Georgia.    Dec.  14,  1888.) 

VCUD  JCDOVIHT— COLUTtmU.  ATTACK— SSTTI HO 

AeiDB. 

1.  A  Judgment  void  upon  Its  face  may  be 
treated  as  a  nullity  and  collaterally  attacked  In 
any  conrt;  but  a  Judgment  of  a  superior  court, 
apparently  regular  and  legal,  can,  after  the  time 
for  excepting  thereto  has  expired,  be  set  aside 
only  bj  matitutiog  a  proper  proceeding  for  that 
purpose  in  the  court  wherein  such  Judgment 
was  rendered. 

2.  Arolying  the  familiar  rules  above  an- 
nounced to  the  present  case,  there  was  no  error 
In  sustaining  the  demnrrer  to  the  plalntlltk'  pe- 
tition. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Ech<da  county; 
Augustln  H.  Hansen,  Judge. 

Suit  by  Dixon,  Mitchell  &  Oo.  against  Bax- 
ter ft  Oa  and  othera.   Fn»n  a  Jndgmrat  dis- 


missing tbe  petition  on  demurrer,  plalntlfrs 
bring  errw.  Affirmed. 

S.  T.  KlngsbetTt  tot  plaintiffs  In  error. 
Hitch  &  Myers,  John  C.  McDonald,  and  lieoD 
A.  WilBon,  for  defendants  in  error. 

LUMPKIN.  P.  J.  "A  judgment  that  Is 
voU  may  be  attacked  In  any  court  and 
anybody.  In  all  other  cases,  Judgmmts  can- 
not be  Impeached  collatexaUy,  but  must  be 
set  aside  by  the  court  rendering  them."  Civ. 
Code,  f  5373.  *The  judgment  of  a  court  of 
competent  jurisdiction  cannot  t>e  odlaterally 
attacked  In  any  other  conrt  for  Irregularity, 
but  Shan  be  taken  and  held  as  a  valid  judg- 
ment nntU  it  Is  reversed  or  set  aside.*'  Id. 
I  636&  The  law  laid  down  In  these  two  sec- 
tions of  our  Code  Is  ccmtrolllng  In  the  present 
casa 

Dixon,  Mitchell  ft  Co.  filed  In  the  superior 
court  of  Echols  county  an  equltal^e  petltlMi 
against  Baxter  &  Co.  et  at,  seeking  to  set 
aside  a  certain  judgment  which  had  been 
rendered  In  tbe  superior  court  of  CUncb  coun- 
ty, and  praying  for  an  Injunctltm.  This  peti- 
tlm  was  dismissed  on  demnrrer.  'Vnthout 
setting  forth  In  detail  Its  allegations.  It  Is 
sufficient  to  say  that  the  Judgment  referred 
to  was  on  Its  face  valid  and  regular,  and 
that  the  plaintiffs  were  not  so  long  as  It  re- 
mained of  force,  entitied  to  the  Injunction 
for  ^Ich  they  prayed.  It  true  that  the 
petition  contained  allegations  which,  If  prov- 
ed, might  afford  ground  for  setting  the  Judg- 
ment a^e.  T7p<»i  this,  however.  It  Is  not 
now  necessary  to  pass  definitely.  The  plain- 
tiffs* case  was  clearly  without  merit  because 
the  attack  upon  the  judgment  was  made  In 
the  wrong  jurlsdlctlm.  It  should  have  been 
In  the  superior  court  of  Clinch  county,  where- 
in the  judgment  was  reqdered.  We  agree 
with  the  learned,  experienced,  and  veneraUe 
trial  judge  that  the  court  over  which  he  pre- 
sided had  DO  Jurisdiction  to  Inquire  Into  the 
validity  of  this  Judgment  with  a  view  to  set- 
ting It  aside,  and  tiius  opening  the  wi^y  for 
granting  the  extraordinary  relief  sought 
Judgment  affirmed.  AH  the  justices  concur- 
ring. 


OBIMSIJBIY  V.  ALEXANDBIB. 
(Supreme  Court  of  Georgia.    Dec  14,  1808.) 

CSRTIORABI  TO  JOSTICE— JCRISDTCTIOVAL  AHOUST 

— Pkorbdurb — Judgment — Procebds  or 
BxEConox — Rule  ok  Cosbtabli. 

1.  Where  a  case  in  which  there  am  no  contest- 
ed issues  of  fact  Is  tried  in  a  justice's  court  the 
Judgment  of  the  JuBtlce  rendered  therein  is  re- 
viewable by  certiorari,  (a)  Though  the  amount 
claimed  In  such  a  case  is  less  than  $60,  the  same 
may  be  carried  by  certiorari  to  the  superior 
court  without  appealing  to  a  Jury  in  the  Justice's 
court. 

2.  Upon  the  hearing  of  a  certiorari  in  the  supe- 
rior court  in  a  case  in  which  no  issues  of  fnct 
are  involved,  and  the  determination  of  which  de- 
pends flutirefy  upon  questiooR  of  law,  it  is  pruper 
for  that  court  to  render  a  judgment  finalv  dis- 
posing of  the  case. 
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8.  Where,  apoD  the  hearing  of  a  certiorari 
from  the  {ndgment  of  a  magiBtrate,  roidered  up- 
on a  rule  in  a  jnctice's  court  against  a  constable, 
the  judgment  of  the  snpertor  court,  making  the 
rule  absolute,  was  that  the  constable  should  pay, 
out  of  a  fund  in  his  hands,  to  the  petitioner  in 
the  rale  and  in  the  certiorari,  a  snfflcient  sum 
to  satisfy  the  claim  of  such  petitioner,  and  the 
cost  incurred  in  taking  the  case  up  by  certiorari, 
as  well  as  the  cost  of  the  case  in  the  superior 
court  and  it  appeared  that  the  plaintifTs  claim, 
together  with  tnch  cost,  amoanted  to  more  than 
the  fund  in  the  oonatahle'a  hand^  mch  Jndg- 
Dient  waa  erroneooa. 

(Syllabus  by  the  Courts 

Error  from  superior  court  'Extty  county; 
H.  a  Sheffield.  Judge. 

W.  H.  Alexander  obtained  rule  against  H. 
H.  Orlmaley,  sheriff,  for  failure  to  pay  over 
money  demanded.  Rule  dlscha^ed  before 
the  Justlcer  and  on  certiorari  defendant  or- 
dered to  pay  OTer  said  sum,  and  he  brings 
error.  Rerened. 

R.  H.  Sheffield,  for  plaintiff  In  error.  Q. 
D.  OliTer,  for  defendant  In  error. 

FISH,  J.  The  nndiaputed  facts  in  thla 
case,  as  we  gather  them  from  the  record,  are 
that  Grlmsley,  constable,  sold  a  horse,  as  the 
property  of  the  defendant,  nnder  an  execu- 
tion In  favor  of  Smith  &  James,  against 
Wyatt  Alexander.  The  horse  brought  |31. 
After  the  sale,  and  while  the  constable  held 
the  proceeds,  W.  H.  Alexander,  as  guardian, 
etc.,  placed  in  the  hands  of  the  constable  a 
distress  warrant  in  faror  of  W.  H  Alexan- 
der, guardian,  etc.,  against  Wyatt  Alexan- 
der, for  (2S,  with  notice  to  hold  up  such 
proceeds  to  be  applied  to  the  payment  of 
the  distress  warrant  At  the  time  of  the 
sale,  there  was  pending  an  affidavit  of  file- 
galfty,  ffied  by  Wyatt  Alexander,  to  the  exe- 
cution against  blm  in  favor  of  Smitii  & 
Jones,  under  whlclk  the  horse  was  sold.  Aft- 
er the  sale,  and  after  the  placing  of  the  dis- 
tress warrant  In  the  constable's  hands,  upon 
the  trial  of  the  Illegality  proceedings  In  the 
superior  court,  the  execution  in  favor  of 
Smith  &  Jones  against  Wyatt  Alexander 
was  declared  to  be  void.  Subsequent  to 
this.  Smith  &  Jones,  In  a  snlt  against  Wyatt 
Alexander,  and  Grlmsley,  as  garnishee,  ob- 
tained a  Judgment  against  the  garnishee  for 
$24.60,  on  account  of  his  having  in  his  bands, 
as  the  property  of  Wyatt  Alexander,  the 
proceeds  of  such  sale.  W.  H.  Alexander, 
as  guardian,  then  demanded  of  Orlmaley, 
the  constable,  that  he  pay  to  him,  out  of  the 
proceeds  of  the  sale,  a  sattlclency  to  satisfy 
his  distress  warrant.  The  constable  refused 
to  comply  with  this  demand,  and  Alexander 
ruled  him  In  the  Justice's  court  for  failure 
and  refusal  to  pay  over  the  money  as  de- 
manded. Upon  the  hearing  of  the  rule,  the 
facts  above  stated  appeared.  The  record 
shows,  further,  that  a  witness  for  the  con- 
stable testified  that  the  witness  had  exam- 
ined the  records  of  the  office  of  the  ordinary 
of  lOarly  county  (the  county  In  which  the 
case  arose),  and  that  no  order  had  been 


granted  to  W.  H.  Alexander,  as  guardian, 
authorizing  him  to  rent  any  land  for  minors. 
The  magistrate  discharged  the  rule  against 
the  constable,  and  Alexander  carried  the 
case  by  certiorari  to  the  superior  court. 
Complaint  was  made  In  the  petition  for  cer- 
tiorari that  the  magistrate  erred  In  admit- 
ting the  testimony  of  tbe  witness  that  be 
had  examined  the  records  in  the  ordinary's 
office,  and  that  no  order  had  been  granted 
to  Alexander,  guardian,  to  rent  any  land  of 
minors,  and  that  the  magistrate  also  erred 
in  admitting  the  evidence  as  to  the  Judg- 
ment in  favor  of  Smith  &  James  against 
Grlmsley,  as  garnishee.  The  petition  spec- 
ffied  the  objections  over  which  all  such  evi- 
dence was  admitted,  but  the  answer  of  the 
magistrate,  which  was  neither  excepted  to 
nor  traversed,  failed  to  disclose  the  grounds 
upon  which  such  evidence  was  objected  to, 
or  for  what  reason  the  same  was  admitted. 
Upon  the  hearing  of  the  certiorari,  counsel 
for  Grlmsley  moved  to  dismiss  It.  "because 
the  records  showed  there  were  disputed 
facts  Involved,  and  the  same  had  been 
brought  to  the  superior  court  on  a  certiorari, 
without  having  first  been  appealed  to  a  jury 
In  tbe  justice's  court,  the  amount  involved 
being  less  than  fifty  dollars."  This  motion 
was  overruled,  and  the  court  rendered  the 
following  judgmoit:  "Ordered  and  adjudg- 
ed that  certiorari  be  sustained,  and  that 
defendant  pay  to  plaintiff  out  of  said  fund 
a  sufficient  sum  to  pay  off  bis  distress  war- 
rant and  the  cost  of  dollars  and  

cents,  paid  out  by  plaintiff  In  certloraring 

said  case,  and  the  sum  of    dollars, 

cost  of  thla  court"  Grlmsley  excepted,  and 
assigned  as  error  "the  refusal  to  sustain 
said  motion  as  aforesaid,  and  In  rendering 
said  Judgment  as  aforesaid:  (1)  Because, 
there  being  facts  Involved  In  the  Juatice'a  de> 
cislon  complained  of,  there  should  first  have 
been  an  appeal  to  a  juiy  in  the  Justice's 
court,  before  certloraring  the  case  to  the 
superior  court,  the  amount  Involved  being 
less  than  fifty  dollars;  (2)  because  the  court 
erred  In  rendering  final  Judgment  In  said 
caSe,  Instead  of  remanding  the  same  for  a 
new  trial  in  the  Justice's  court,  there  being 
conclusions  of  fact  in  said  case  to  be  ascer- 
tained from  testimony;  (3)  because  the 
court  erred  in  rendering  judgment  as  afore- 
said, because  the  amount  is  either  greater 
than  the  amount  of  money  In  defendant's 
bands,  or  else  Is  not  definitely  ascertained." 

1.  The  record  shows  that,  upon  tbe  trial 
of  the  rule  In  the  Justice's  court,  there  were 
no  contested  issues  of  fact,  and  therefore 
the  judgment  of  the  magistrate  was  review- 
able by  certiorari,  although  the  amount  in- 
volved was  less  than  $50.  This  court  has  so 
ruled  several  times.  See  Toole  v.  Edmond- 
son  (Ga.)  81  S.  E.  2S,  where  Mr.  Justice  Clobb> 
cited  tbe  previous  declslous. 

2.  There  were  no  Issues  of  fact  Involved 
upon  the  hearing  of  the  certiorari  In  the  su- 
perior court   Tbe  determination  of  the  caae- 
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depended  entire^  upon  the  question  of  law 
whether  the  role  ehoold  be  made  abeolate 
against  the  constable  npon  the.nndiaputed 
facts  as  they  appeared  In  the  certiorari  pro- 
ceedings, and  it  was  proper  for  the  court  to 
render  Judgment  finally  disposing  of  the 
case.  ClT.  Code,  {  4652;  Oreenwood  t.  Far* 
niture  Factory,  86  Ga,  582,  13  S.  E.  128,  and 
numerous  cases  cited  under  the  above  section 
of  the  Code. 

8.  This  being  a  rule  against  a  constable 
heard  in  the  superior  conrt  upon  certiorari, 
the  Judgment  rendered  in  that  court,  ordei^ 
Ing  the  constable  to  pay,  out  of  the  fund  In 
his  hands,  to  the  petitioner  in  the  rule  and 
in  the  certiorari,  a  sofficient  sum  to  satisfy 
the  claim  of  such  petitioner  and  the  costs 
incurred  in  taking  the  case  up  by  certiorari, 
as  well  as  the  cost  of  the  case  in  the  anperior 
court  made  the  rule  absolute  agaliut  the 
constable,  not  only  for  the  amount  of  the 
claim  of  the  plaintiff  in  the  rule,  but  alfM>  for 
all  of  the  costs  required  by  the  judgment 
to  be  paid  by  the  constable,  and  subjected 
him  to  all  the  pains  and  penalties  imposed 
by  statute  upon  nn  oSlcer  falling  to  pay  the 
amount  required  by  a  rule  absolute  tender- 
ed against  him.  The  amount  In  the  con- 
stable's hands  was  fSl.  The  amount  of  the 
distress  warrant  of  the  plaintiff  in  the  rule 
was  fS8.  The  cost  of  talcing  the  case  to  the 
superior  court  by  certiorari,  and  the  cost  of 
the  trial  in  that  court,  necessarily  amounted 
to  more  than  $S,  as  will  appear  by  refer- 
ence to  the  fee  bills  In  the  Code,  which, 
added  to  the  sum  called  for  by  the  distress 
warrant,  made  the  amount  for  which  the 
rule  was  made  absolute  lai^r  than  the  sum 
in  the  constable's  hands.  We  therefore  think 
the  Judgment  was  erroneous.  It  may  have 
been  erroneous  for  other  reasons,  but  we 
must  decide  the  case  as  made  by  the  bill 
of  exceptions,  and  cannot  go  outside  of  tliat 
in  search  of  error.  Judgment  reversed.  All 
the  Justices  concurring,  except  LUMPKIN, 
P.  J.,  and  LITTLB,  J„  absent  on  acoouDt  of 
sickness. 


WHITB  et  al.  t.  INTERSTATE  BUILDING 
&  LOAN  ASS'N. 
(Snpremt  Court  of  Georgia.  Dec.  14, 1806.) 

Actions — CtossoLiDATioi*  —  Exkcction — Claims — 
Good  Faitu— Deeds  —  BGCoHDATinv— Uscrt — 
BuiLDiKO  ASD  Loan  AssociATioNa— Etidbscb — 
Relbtanot. 

1.  Where  a  plaintiff  In  fi.  fa.  files  an  equita- 
ble petition  antinat  the  defendant  in  fi.  fa.  nnd 
a  claimant  who  asserts  title  to  the  property  lev- 
ied upon,  charges  collusion  between  the  defend- 
ant and  the  claimant,  and  attacks  the  title  re- 
lied uiran  by  the  ciaimaat,  aod  upon  such  peti- 
tion an  iojunction  is  granted,  restraining  the 
prosecution  of  the  claim  case,  and  a  receiver  ap- 
pointed to  take  diarge  of  the  property  in  dis- 
pote,  it  is  not  error  for  the  judge,  apon  the  call 
of  the  case  for  trial,  to  direct  that  the  claim 
case  and  the  ease  made  by  the  equitable  peti- 
tion be  consolidated  and  tried  toiirether. 

2.  The  failure  to  record,  within  one  year  from 
its  date,  a  deed  executed  in  ISSl,  would  poat- 


pone  such  deed  to  one  subsequently  made  by 
the  same  grantor,  and  which  was  filed  and  re- 
corded in  due  time,  if  the  grantee  in  such  snbse- 
quent  deed  took  the  same  without  notice  of  tha 
existence  of  the  first  deed.  If  such  subsequent 
deed  be  y<AA  because  Infected  with  usury,  tha 
first  deed,  though  unrecorded,  will  prevail. 

8.  In  toe  trial  of  a  claim  case,  where  the 
plaintiff  in  execution  is  a  building  and  loan  asso- 
ciation, and  the  claimant  attacks  the  deed  upon 
which  plaintiff's  judgment  is  founded,  on  the 
ground  that  it  is  infected  with  oaury,  the  charter 
and  by-laws  of  such  association  are  admissible 
in  evidence  in  behalf  of  the  claimant;  sod  testi- 
mony of  an  officer  of  such  association  tending  to 
show  that  the  actual  operations  of  the  associa- 
tion did  not  bring  it  witnin  the  scope  of  a  build- 
ing and  loan  association,  pure  and  simple,  is  al- 
so admissible  in  evidence  in  behalf  of  the  claim- 
ant. 

4.  Where,  in  sncfa  a  case,  the  plaintiff  in  ex- 
ecution is  attempting  to  enforce  a  special  lieu 
upon  a  tract  of  land,  which  lien  Is  founded  upon 
a  deed  exectited  to  plaintiff  by  the  defendant  In 
execution,  and  the  clalmaot,  the  wife  of  the  de- 
fendant in  execution,  claims  under  s  deed  from 
her  hnsband,  evidence  showing  that  she  made 
application  for  dower  In  the  property  Is  admiii- 
ble  on  the  queetira  of  the  good  faith  of  hxt 
claim. 

5.  In  such  a  case,  tax  fi.  fas.  against  the  prop- 
erty in  dispute,  and  the  retnru  of  the  apprsisera 
on  the  estate  of  the  deceased  husband,  fnclading 
the  property  in  controversy,  had  no  relevancy 
to  the  iaiue,  and  should  have  been  excluded  from 
evidence,  it  not  appearing  that  the  claimant  had 
any  connection  either  with  tiw  tax  fi.  Cas.  or 
the  appraisement. 

(SylUbns  by  the  Court) 

ErrfH-  &om  superior  conrt,  Muscqgee  ooim- 
ty;  W.  B.  Butt.  Judge. 

An  execution  In  faror  of  the  Interstate 
Building  A  Loan  Aasoclation  was  levied  on 
property  of  the  estate  of  A.  W.  White,  de- 
ceased, and  the  widow  Interposed  a  claim 
thereto.  Plaintiff  filed  a  petition  Mslnst  tbe 
widow  and  the  ndmlnlBtntw  for  the  appoint- 
ment of  a  receiver,  and  to  enj<^  the  prosecu- 
tion of  Che  claim.  Tbe  two  proceedings  were 
consolhbted,  and  there  was  a  Judgment  for 
plaintiff,   (^tenant  brings  error.  Berersed. 

Brannon,  Hatcher  A  Martin,  for  plalntiiSF  in 
error.  W.  A.  WlDblah  and  B.  D.  Burts,  for 
defendant  In  error. 

COBB,  J.  On  April  12,  1861,  A.  W.  White 
conveyed  by  deed  to  bis  wife  certain  land. 
This  deed  was  not  recorded  until  February  9, 
1898.  On  March  10,  t8»i.  White,  who  was 
a  member  of  the  Interstate  Building  &  Loan 
Association,  obtained  from  it  an  advance  of 
$2,000,  to  secure  the  payment  of  which  he  ex- 
ecuted to  the  association  on  the  same  day  a 
security  deed  to  the  same  land  which  he  ba,d 
previously  conveyed  to  hU  wife.  This  deed 
was  taken  by  the  association  without  notice 
of  the  prior  deed  to  White's  wife.  After  the 
conve>-ance  to  bis  wife.  White  remained  tn 
possession  of  tbe  premises,  and  exercised  aots 
of  ownership  over  them  until  his  deatb, 
which  occurred  In  January,  1806,  aftex 
which  his  administrator  went  Into  poaaeasloKa. 
Tbe  bnUdlng  and  loan  sssodation  brougbt 
sultagainst  White  In  November,  1694,  for  tlie 
purpose  of  obtaining  a  special  lien  upon  tbe 
pnverlr  daaotlbed  In  it*  ieciuity  deed. 
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Pending  tbe  suit  Wblte  dted,  and  his  admin- 
istrator was  made  a  party.  In  November, 
1896,  a  general  Judgment  was  recovered  In 
this  suit,  and  a  Judgment  setting  up  a  special 
lien  upon  the  property  in  dilute.  A  deed 
recouTeying  the  property  for  the  purpose  of 
levy  and  sale  was  made  by  the  association  to 
the  administrator.  An  execution  issued  upon 
this  Judgment  in  December,  1896.  was  levied, 
and  the  property  duly  advertised  for  sale. 
When  the  day  of  sale  arrived,  Mrs.  White,  the 
widow  of  A  W.  White,  filed  an  affidavit 
claiming  the  property  aa  her  own.  Pending 
the  claim  case,  the  association  brought  its 
petition  against  tbe  dalmaut  and  the  admin- 
istrator, alleging  that  the  claim  was  not  in< 
terposed  in  good  faith;  that  the  claimant  bad 
no  title  or  color  of  title  to  the  property;  that 
the  claim  was  tbe  result  of  collusion  between 
tlie  administrator  and  the  claimant  for  the 
purpose  of  retaining  possession  of  the  prop- 
erty and  enjoying  the  rente  and  iH^ts;  that 
the  defMidantB  were  insolvent,  and  unable  to 
respond  In  damages;  and  praying  that  a  re- 
ceiver be  appointed  to  talce  posseHlon  of  tbe 
property,  and  collect  the  rents  and  profits, 
and  hold  the  same,  subject  to  the  order  of  the 
court,  and  that  the  claimant  be  enjoined  from 
proceeding  with  her  claim,  except  to  bring 
the  same  within  tlie  purview  of  this  suit,  to 
be  herein  adjudicated.  The  court  granted  an 
interlocutory  Injunction,  and  appointed  a  tem- 
porary receiver.  Mrs.  White  filed  an  answer, 
in  which  she  denied  that  she  was  Insolvent, 
and  denied  that  the  claim  was  Interposed 
In  bad  faith.  When  the  case  was  called  for 
trial,  the  plaintiff  in  execution  asked  the  court 
to  consolidate  and  try  aa  one  case  both  the 
claim  case  and  the  case  made  by  the  eqnita- 
ble  petition.  The  claimant  objected,  because 
she  was  the  only  par^  to  the  claim  case, 
whUe  tbe  petition  was  against  different  par- 
ties, and  because  the  claim  case  raised  the 
sole  question  of  title,  which  question  would 
be  confused  and  clouded  before  the  Jury  If 
tried  with  other  Issues.  The  court  overruled 
the  objection,  and  ordered  that  both  cases  be 
tried  together  as  one  casa  To  this  the  claim- 
ant excepted.  The  Jury  rendered  a  verdict 
finding  tbe  property  subject,  and  the  court 
decreed  accordingly.  Claimant  filed  a  bill  of 
exceptions  assigning  error  upon  the  excep- 
tions above  referred  to,  as  well  as  to  certain 
rulings  on  the  admissibility  of  evidence,  and 
to  certain  portions  of  the  Judge's  charge,  and 
his  refusal  to  give  In  charge  to  tbe  Jiuy  cer< 
tain  written  requests. 

1.  There  was  no  error  In  directing  that  the 
claim  case  and  tbe  case  made  by  the  equi- 
table petition  be  consolidated  and  tried  to- 
gether. Smith  V.  Dobbins,  87  Ga.  803,  13  S. 
B.  496.  It  is  true  that  In  the  case  of  Bosser 
V.  Cheney,  64  Ga.  664.  It  was  held  that  it  was 
error  to  require  an  action  of  ejectment,  and  a 
blU  filed  by  the  defendant  therein  to  enjoin 
the  same,  to  be  consolidated  and  tried  -to- 
gether, when  obdMtlon  was  made  by  ^ther 
partji  bat  that  case  was  decided  befoie  the 


passage  of  the  uniform  procedure  act  of  1887, 
which  provides  for  the  trial  in  tbe  superior 
court  under  the  same  form  of  pleadings  of 
every  character  of  action,  whether  It  be  bas- 
ed upon  a  legal  or  an  equitable  cause  of  ac- 
tion. We  see  no  reason  why,  since  tbe  pas- 
sage of  that  act,  two  eases  of  tbe  ctiaracter 
Involved  In  the  present  litigation  may  not,  in 
the  discretion  of  the  trial  Judge,  be  disposed 
of  together,  and  submitted  to  tbe  Jury,  under 
the  direction  of  the  court  See,  in  this  con- 
nection, Roulett  T.  Mulberln,  100  Ga.  091,  28 
S.  £.  291. 

2.  The  moment  that  White  executed  and 
delivered  the  deed  to  bis  wife,  she  became 
possessed  of  all  his  interest  In  the  property. 
It  was  not  necessary,  to  complete  her  tltie 
to  the  property,  that  her  conveyance  should 
be  recorded.  Her  failure  to  record  tbe  deed 
might  operate  to  prevent  her  from  setting 
up  her  tiUe  against  a  subsequent  purchase 
from  her  husband,  if  such  purchaser  obtain- 
ed a  deed  without  notice  of  the  existrace 
of  the  first  conveyance,  and  had  the  same 
recorded.  See  Association  v.  Gann,  101  Ga. 
078.  29  B.  B.  16.  The  law  of  force  control- 
ling in  such  matters  at  the  time  that  the 
deed  from  White  to  his  wife  was  executed 
la  contained  In  section  2im  of  the  Code  of 
1882,  and  Is  In  the  following  words:  "Bv- 
ery  deed  cmveying  lands  shall  be  recorded 
in  ttie  office  of  the  clerk  of  the  superior 
coart  of  the  county  where  the  land  lies  with- 
in one  year  from  the  date  of  such  deed.  On 
failure  to  record  within  this  time,  the  rec- 
ord may  be  made  at  any  time  thereafter; 
but  such  deed  loses  Its  priority  over  a  sub- 
sequent deed  from  the  same  vendor,  record- 
ed in  time,  and  taken  without  notice  of  the 
existence  of  the  first"  The  law  embraced 
In  this  flection  la  embodied  in  section  3618 
of  tbe  Civil  Code,  but  in  language  not  ex- 
actly the  same,  the  section  of  the  present 
Code  being  aa  follows:  "Every  deed  con- 
veying lands  shall  be  recorded  in  the  office 
of  the  clerk  of  the  superior  court  of  the 
county  where  the  land  Ues.  The  record  may 
be  made  at  any  time,  but  such  deed  loses  its 
priority  oyer  a  subsequent  recorded  deed 
from  the  same  vendor,  taken  withont  notice 
of  tbe  existence  of  the  first"  The  section 
last  quoted  Is,  however,  to  be  construed  In 
connection  with  the  registry  act  of  18S9. 
now  embodied  in  section  2778  of  the  CUvil 
Code,  which  declares  that  "deeds,  mort- 
gages and  liens  of  all  kinds,  which  are  now 
required  by  law  to  be  recorded  in  the  office 
of  tbe  clerk  of  the  superior  court  of  each 
county  within  a  specified  time,  shall,  as 
against  tbe  interests  of  third  parties  acting 
In  good  faith  and  without  notice,  who  may 
have  acquired  a  transfer  or  lien  binding  the 
same  property,  take  effect  only  from  the 
time  they  are  filed  for  record  in  the  clerk's 
office.  And  the  said  clerk  is  required  to 
keep  a  docket  for  such  filing,  showing  the 
day  and  the  boor  Uwreof,  whl<di  docket 
shall  be  ofen  for  examination  and  Inspeo- 
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tlon  as  other  records  of  his  office."  The 
deed  from  White  to  his  wife,  having  been 
made  In  18S4,  Is,  of  course,  to  be  governed 
by  the  law  as  fonnd  In  the  Code  of 
The  deed  made  by  White  to  the  loan  associa- 
tion, having  been  made  In  1894,  Is  to  be 
controlled  by  Bections  2778  and  8618  of  the 
Civil  Code.  The  title  acquired  by  Mrs. 
White  under  her  deed  was  superior  to  the 
claim  of  every  other  person  whatsoever,  but 
her  failure  to  record  the  same  In  due  time 
would  have  the  efTect  of  preventing  her 
from  asserting  her  title  against  a  subseQuent 
purchaser  from  her  husband,  If  such  pur- 
chaser took  without  notice  of  the  existence 
of  her  deed,  and  had  his  deed  recorded  In 
due  time.*  Having  failed  to  record  her  deed 
within  the  time  allowed  by  law,  she  took 
the  risk  of  her  husband's  making  a  deed 
to  a  subsequent  innocent  purchaser,  and 
this  risk  continued  as  long  as  she  withheld 
her  deed  from  record.  Therefore,  when, 
in  1894,  her  husband,  for  value,  made  a 
deed  embracing  the  property  to  the  loan 
assocfatioD,  and  the  same  was  received, 
filed,  and  recorded  in  accordance  with  the 
law  then  of  force,  and  without  notice  of 
the  existence  of  her  prior  unrecorded  deed, 
such  second  deed,  if  otherwise  valid,  would 
take  precedence  of  the  prior  unrecorded 
deed.  In  order,  however,  for  her  deed  to 
be  defeated  by  such  subsequent  convey- 
ance, It  fs  absolutely  essential  that  the  subse- 
quent conveyance  should  be  a  valid  Instru- 
ment. If  the  subsequent  deed  be  void  for 
any  reason,  the  holder  of  the  same  acquires 
no  right  against  the  holder  of  the  prior  un- 
recorded deed.  Therefore,  if  Mrs.  White 
can  show  that  the  second  deed  made  by  her 
husband  was,  for  any  reason,  void,  the  fact 
that  she  failed  to  record  her  deed  is  imma- 
terial to  an  assertion  of  her  rights  under 
It.  If  the  loan  made  by  the  association  was 
Infected  with  usury,  the  deed  taken  to  se- 
cure such  loan  would  be  void.  Mrs.  White's 
rights  in  the  property  being  complete  long 
before  the  suit  af^ainst  her  husband  was 
filed,  she,  of  course.  Is  not  concluded  by  the 
Judgment  In  that  case,  and  has  the  right,  on 
a  claim  filed  to  the  levy  of  the  execution  is- 
sued on  such  Judgment,  to  raise  the  question 
SB  to  the  validity  of  the  deed  which  was  the 
foundation  of  the  special  Hen  now  asserted 
on  the  property  by  the  loan  association.  On 
this  point  the  case  Is  controlled  by  tbe  cases 
of  Ryan  v.  Mortgage  Co.,  90  Ga.  S22,  23  S. 
B.  411,  and  Marshall  v.  Charland  (Ga.)  81  S. 
E.  791,  and  is  to  be  distinguished  from  tbe 
cases  of  Swift  v.  Dederick,  Id.  788,  and 
George  v.  McAllister,  Id.  790. 

8.  The  claimant  contended  that  the  deed  made 
by  White  to  tbe  loan  association  was  void 
on  account  of  usury,  and,  in  support  of  this 
contention,  tendered  In  evidence  the  charter 
and  by-laws  of  the  association,  and  also  of- 
fered to  prove  by  Its  general  manager  that 
It  acted  under  this  charter,  and  had  made 
loana  to  perKms  wbo  were  not  members 


or  stockholders,  and  had  Issued  stock  known 
as  "Investment  stock,"  which  matured  at  a 
difTerent  time  and  In  a  different  way  "and  a 
dlfTerent  amount  than  is  charged  upon  regu- 
lar loans."  The  court  refused  to  allow  any 
of  this  evidence.  We  think  this  was  error. 
The  claimant  had  a  right  to  attack  the  deed 
for  usury,  and  should  have  been  allowed  to 
offer  any  competent  evidence  which  would 
tend  to  support  her  contention.  If  the  plain- 
tiff association  was  a  building  and  loan  as- 
sociation pure  and  simple,  and  the  particu- 
lar transaction  under  investigation  was  one 
thoroughly  In  accord  with  the  scope  and  ob- 
ject of  such  an  association,  there  would  be 
no  usury  in  the  transaction.  If,  on  the  oth- 
er hand,  the  association  was  not  a  building 
and  loan  association  pure  and  simple,  and 
the  plan  of  its  operations  was  only  a  scheme 
to  make  money  at  usurious  rates  of  Inta-est 
under  the  form  of  building  and  loan  con- 
tracts, and  a  sum  of  money  In  excess  of  the 
amount  which  would  be  realized  from  the 
legal  rate  of  Interest  was  ^acted  from  the 
borrower,  such  transaction  would  be  tainted 
with  usury,  and  the  deed  would  be  void. 
This  was  a  question  for  the  Jury  to  deter- 
mine from  evidence  submitted  to  them.  See 
Cook  V.  Association  <Ga.)  30  S.  B.  911;  Hol- 
Ils  V.  Association  (Ga.)  81  S.  E.  215,  and  cas- 
es cited.  The  plan  of  the  association  as  set 
forth  in  Its  charter  and  by-laws  and  Its  ac- 
tual operations,  as  proposed  to  be  proved  by 
the  testimony  of  the  general  manager,  were 
material.  The  court  should  therefore  have 
allowed  the  Jury  to  pass  upon  the  evidence. 

4.  There  was  no  error  In  refusing  to  ex- 
clude evidence  showing  that  Mrs.  White  had 
applied  for  dower  in  the  property  In  con- 
troversy. The  application  fOr  dower  being 
subsequent  to  the  deed  made  by  her  hus- 
band to  tbe  loan  association,  of  course,  could 
In  no  way  operate  as  an  estoppd,  so  as  to 
prevent  her  from  asserting  her  title  to  the 
property.  But  the  fact  that  she  did.  after 
the  date  of  her  deed,  file  an  application  of 
this  character,  treating  the  property  as  the 
property  of  her  husband's  estate,  would  be 
a  circumstance  to  be  considered  Xay  tbe  Jury 
on  the  bona  fides  of  her  claim  of  titte,  sub- 
ject, however,  to  be  explained  by  her. 

5.  Error  is  assigned  upon  tile  refusal  of 
the  judge  to  exclude  from  evidence  two  tax 
&.  fas.,  for  1895  and  1896,  against  the  prop- 
erty In  dispute,  which  fi.  fas.  had  been  trans- 
ferred to  the  plaintiff  In  execution,  and  also 
upon  the  court's  refusal  to  exclude  the  re- 
turn of  the  appraisers  on  the  estate  of  A. 
W.  White,  which  appraisement  Included  the 
property  In  dispute.  Mrs.  White,  the  claim- 
ant, not  being  connected  in  any  way  with 
the  tax  fl.  fas.  or  the  appraisement  so  far 
as  the  record  discloses,  we  do  not  think  the 
evidence  was  relevant,  and  hence  the  court 
erred  in  refusing  to  exclude  the  same. 

It  is  not  necessary  to  rule  specifically  on 
all  of  the  numerous  questions  made  In  the 
record.  The  controlling  questions  are  dedd- 
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ed  by  what  has  been  eatd.  Upon  another 
trial  the  presiding  judge  can  confonn  hta 
obarge  to  the  lav  as  laid  down  In  this  <qiln- 
lon,  and,  If  other  errors  were  committed, 
he  will  have  an  opportunity  to  correct  them. 
Judgment  reversed.  All  the  Justices  con- 
curring, except  LITTLE,  J.,  disqualified,  and 
LUMPKIN,  P.  J.,  absent  on  account  of  sick- 
ness. 


DAWSON  T.  DAWSON  et  al.» 

(Supreme  Court  of  Georgia.   Nov.  25,  1898.) 

Tax  Salb— VaLiditt— Riohts  or  Pubohasek— Ap- 
peal IN  Form*  Pappbbib— Liabilitt  for  Costs. 

1.  Where  property  has  been  duly  sold  under 
a  tax  A  fa.  againHt  one  who  returned  the  prop- 
erty for  taxes,  and  who  was  in  poBsesiiioa  there- 
tiF,  such  sale  is  not  inralld  because  the  proper- 
ty did  not  belong  to  the  defendant  In  A  t&.,  but 
to  his  minor  children,  nor  because  the  fi.  fa.  in- 
cluded taxes  upon  other  property  that  did  not 
belong  to  the  minors.  If  the  property  is  not  re- 
deemed within  12  months  from  the  date  of  the 
sale,  the  purchaeer  gets  a  good  title  as  against 
the  real  owners. 

2.  Counsel  for  plaintiff  in  error  is  not  relieved 
from  linbility  for  costs  in  this  court  when  the 
affidavit  in  forma  pauperis  does  not  indicate 
where  it  was  executed,  and  does  not  show  that 
the  officer  attesting  the  same  was  authorized 
to  administer  the  oath. 

(Sjilnbus  by  the  Court.) 

Error  from  superior  court,  Musct^ce  county; 
W.  B.  Butt,  Judge. 

Action  by  Adolphus  Dawson  and  others 
against  Matilda  Dawson.  Judgment  for 
plalntltTs.  Defendant  brings  error.  Reversed. 

Brann<Hi,  Hatcher  &  Martin,  for  plaintiff  In 
error.  C.  J.  Thornton  and  A.  E,  Thornton, 
for  defendants  In  error. 

SIMMONS,  C.  3.  1.  The  decision  In  the 
case  of  State  t.  Hancock,  70  Ga.  799,  5  S.  E. 
248,  followed  In  Barnes  r.  Lewis,  98  Ga.  558. 
25  S.  B.  588,  fully  covers  the  law  and  facta 
m  tbU  case.  The  reasoning  In  the  decision 
In  that  case  also  applies  to  this,  and  the 
principle  announced  therein  Is  the  same  as 
th.it  Involved  In  the  case  under  cousldoratlou. 
In  the  Hancocic  Case  a  claim  was  luterposed 
by  the  true  owners.  In  this  case  there  was 
no  claim,  but  a  sale  made  under  a  tax  fl.  fa. 
by  the  sheriff,  a  purchase  by  a  third  party, 
and  a  suit  by  the  trae  owners  to  recover 
the  property.  Here  the  father  bad  given  this 
property  to  hia  children,  remained  In  pos- 
session for  years,  and  returned  the  property 
to  the  tax  receiver  as  his  own.  This  court 
held  In  the  Hancock  Case  that:  "It  is  not 
incumbent  upon  the  state  or  county  to  Inves- 
tigate the  legal  title  to  property  before  assess- 
ing the  same.  The  only  duty  of  the  tax  re- 
ceiver of  the  state  and  county  In  regard  to 
this  matter  is  to  see  that  all  the  property, 
not  exempted  as  above  set  ont,  Is  returned  by 


1  See  note  at  end  <d  case. 


some  one.  If  It  Is  not  returned  by  the 
owners,  as  In  this  case,  but  is  returned  by  the 
husband  and  father,  while  in  possessloD,  the 
state  and  county  are  entitled  to  the  taxes 
thereon;  and.  If  the  taxes  are  not  paid  hy 
the  person  who  returns  the  property  for  taxa- 
tion, nor  by  the  legal  owner  thereof,  the  tax 
collector,  finding  the  return  of  the  property 
on  the  receiver's  digest  has  a  right— indeed, 
It  Is  his  doty— to  issae  execution  against  the 
person  who  returned  the  same,  and  have  It 
levied  thereon."  It  was  also  held  that,  If 
the  person  making  the  return  returned  this 
property,  of  wtaliAi  some  belonged  to  his  chil- 
dren and  some  to  himself.  It  was  the  doty 
of  the  children  to  pay  the  taxes  on  their  prop- 
erty so  returned  by  the  father,  ant  that.  If 
they  did  not  do  so,  the  property  -shotild  be 
sold.  The  record  shows  that  It  was  sold, 
purchased  by  a  third  party,  and  not  redeemed 
by  the  children  within  12  months,  as  the  stat- 
ute requires.  Whether  they  were  minors  or 
adults  at  the  time  of  the  sale  does  not  mat- 
ter, so  far  as  redemption  Is  concerned.  The 
statute  makes  no  exception  In  favor  of  mi- 
nors for  redeemliv  property  sold  under  a  tax 
execution. 

2.  The  law  allows  the  losing  party  In  the 
trial  court,  if  he  wishes  to  have  alleged  er- 
rors therein  reviewed  in  thU  court,  and  Is 
unable  to  pay  the  costs,  to  file  an  athdavlt 
In  forma  pauperis  of  bis  Inability.  That  affi- 
davit Is  flled  In  the  ofllce  of  the  clerk  of  the 
trial  court,  and  a  certified  copy  Is  transmitted 
to  this  court  as  part  of  the  record.  The  rec- 
ord Id  the  present  case  contains  what  pur- 
ports to  be  a  [muper  affidavit  signed  by  the 
plaintiff  In  error.  The  writing  states  that 
she  is  unable  to  pay  the  costs.  It  purports 
to  t>e  attested  by  one  T.  W.  Bates,  notary 
public.  There  is  nothing  on  or  In  the  paper 
to  Indicate  where  the  alleged  affidavit  was 
made,  what  county  or  state.  If  the  venue 
had  been  stated  as  Georgia.  Muscogee  coun- 
ty, we  would  have  Inferred  that  Mr.  Bates 
waa  a  commercial  notary  public  in  that  coun- 
ty, but  as  It  falls  to  give  the  venue,  we 
cannot  take  Judicial  cognizance  that  Mr. 
Bates  is  an  officer  authorized  to  administer 
an  oath.  Xo  affidavit  having  been  filed  as 
required  by  law,  the  statute  requires  the 
plaintiff  In  error  or  her  counsel  to  pay  the 
costs.  Counsel  appealed  to  us  to  remit  the 
costs  on  the  ground  of  the  poverty  of  the 
plaintiff  in  error,  and  the  fact,  he  says,  that 
Bates  was  a  notary  public  In  Muscogee  coim- 
ty.  While  we  would  be  glad  to  relieve  coun- 
sel. In  every  case  of  this  kind,  from  the  pay- 
ment of  the  costs,  we  cannot  disregard  the 
law  which  requires  them  to  pay  It.  Appeals 
of  this  kind  have  become  very  frequent  of 
late  years  In  this  court  Counsel,  through 
oversitiht  or  negligence,  fall  to  prepare  these 
affidavits  according  to  the  law,  and  then  ap- 
peal to  us  to  remit  the  costs.  All  the  costs 
of  this  court  belong  to  the  state.  'ITiey  are 
appn^riated  to  the  payment  of  the  salaries 
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Of  certain  offirerfl,  If  they  amomit  to  the  Ram 
paid  them.  If  they  are  not  Bnfflclent  to  pay 
these  salaries,  the  deficit  Is  paid  out  of  the 
suite  treasury.  If  they  amount  to  more  than 
auOicieiit,  the  excess  it  turned  Into  the  treas- 
ury. The  state,  by  Its  law,  remits  the  coats 
when  the  plaiutlff  In  error  complies  with  cer- 
tain prescribed  reflations.  These  regula- 
tions have  not  been  complied  with  in  the 
present  case,  and  this  court  luu  no  authority 
to  remit  the  costs.  The  remission  of  these 
costs  to  pauper  lltl^nta  Is  gratuitous  on  the 
part  of  the  state.  We  regret  to  say  that  a 
fn'eat  many  litlsants  take  advantage  of  the 
law  when,  In  our  opinion,  they  are  really  not 
entitled  to  Its  benefits.  Many  cases  come 
before  us  where  parties,  exaised  under  this 
law  from  the  payment  of  coats,  appear  from 
tlie  records  to  own  and  possess  a  considera- 
ble amount  of  property.  We  would  respect- 
fully rerommend  to  the  legislature  that  the 
law  be  BO  amended  as  not  to  allow  parties 
to  be  themselTea  the  sole  Judges  of  the  truth 
of  their  affidaTlts  of  Inability  to  pay  the 
small  amount  of  costs  taxed  In  this  court. 
W«  are  the  more  impressed  with  the  impor- 
tance of  this  matter  since  the  report  of  the 
clerk  of  the  number  of  these  cases  on  tlie 
present  docket.  This  report  shows  that  of 
the  497  cases  so  far  returned  to  this  term 
of  the  court.  177  are  broURht  up  by  plalntirrs 
In  error  who  have  availed  themsGlves  of  the 
benefit  of  the  law.  The  plaintiffs  In  error  In 
more  than  one-third  of  the  cases  brought  to 
the  present  term  are,  according  to  this  report 
and  the  affidavits  filed  by  them,  too  poor  to 
ralw*  the  small  amount  of  »10  to  pay  for  hav- 
ing their  cases  passed  upon  by  this  court 
The  sum  of  $1,770  Is  thus  given  by  the  state 
to  these  litigants  at  one  term  of  the  court. 
Jndgmeut  reversed.  All  the  justices  concur- 
ring, ex^-ept  LUMPKIX,  P.  J.,  and  LITTLE, 
3.,  absent  on  account  of  sickness. 

NOTE. 

Defendant,  although  not  the  legal  owner  of  a 
certain  bouse  and  lot.  returned  it  for  taxes  as  his 
own,  together  with  personal  proijcrty  oiitl  a  poll. 
Upon  default,  tax  executions  issued  against  the 
land  in  guestion  and  other  property,  which  be- 
longed to  the  person  retaming  the  same.  SM, 
that  the  claimants  of  the  property  erruueously 
returned  by  defendant  must  otFer  to  pay  the 
proiter  amount  of  taxes  against  the  property 
clnimed  before  they  can  have  it  declared  uot  sub- 
ject to  the  execntion.  State  v.  Hancock,  79  6a. 
799.  5  S.  E.  348. 

Where  a  trustee,  having  the  title  to  realtj',  re- 
turned it  for  taxation  for  a  particular  year  in  his 
own  name,  making  no  other  tax  return  for  that 
year,  and  the  property  was  afterwards  sold  un- 
der a  tax  execution  issued  against  him  individu- 
ally, and  based  upon  the  return  indicated,  and, 
though  not  so  appearing  on  the  face  of  the  eiecn- 
tion,  the  proper^  tax  on  this  identical  property, 
the  purchaser  at  the  sale,  if  the  same  wos  other- 
wise free  from  objections,  obtained  a  good  title, 
ns  against  the  cestuin  que  trustent  represented 
by  the  trustee;  and  this  is  true,  although  the 
poll  tax  of  the  latter  was  also  included  in  the 
tax  execntton.  Barnes  v.  Lewis,  98  Ga.  658,  25 
S.  £.580. 


DAVIS  V.  MUSCOGEE  MFG.  CO. 

(Supreme  Court  of  Georgia.    Dec.  13.  1898.) 

Fleaoino— Am  BNnHBXT— Costs  oa  Appeil— 
Paupbk  Affidavit. 

1.  The  original  petition  In  the  present  cnse 
setting  forth  no  cause  of  action  whatever,  there 
waa  nothing  to  amend  by. 

2.  A  pauper  affldnvit  filed  for  the  purpose  of 
relieving  the  plaintiff  in  error  from  the  paymmt 
of  costs  in  this  court  is  safllcient.  If  it  state  that 
the  plaintiff  in  error,  because  of  his  poverty.  Is 
unable  to  pay  the  costs;  and  It  need  not  be  fur- 
ther stated  in  the  affidavit  that  he  is  unable  to 
give  bond  for  the  eventual  condemnation  money, 
or  that  his  counsel  has  advised  him  that  he  has 
good  cause  for  a  writ  of  error.  Aliter,  if  the 
purpose  of  the  affidavit  Is  also  to  obtain  a  super- 
sedeas of  the  Judgment  rendered  In  the  court  be- 
low. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Mnscogee  county; 

W.  B.  Butt  Judge. 

Action  by  Itol>ert  Davis  against  the  Mus- 
cogee Manufacturing  Company.  From  an  or- 
der refusing  to  allow  plaintiff  to  amend  bin 
complaint,  he  brings  error.  Affirmed. 

Blandford  &  Grimes,  for  plaintiff  In  error. 
McNeill  &  Levy,  for  defendant  in  error. 

COBB.  J.  Davis  sued  the  Muscogee  Manu- 
facturing Company  fbr  damages,  alleging  that 
he  was  In  the  employment  of  the  defendant, 
to  clean  and  wash  window  glass  in  the  de- 
fendant's factory,  and,  while  he  was  so  en- 
gaged, the  engineer,  or  some  other  employ^ 
of  the  defendant  operating  the  engine  of  the 
factory,  without  warning  to  the  plaintiff,  and 
without  hlB  knowledge,  turned  on  the  steam 
from  the  engine  or  other  appliance  of  the  de- 
fendant so  carelessly  and  negligently  that  the 
water  and  steam  went  outside  of  the  factory, 
to  the  window  plaintiff  was  washing,  and 
thereby,  without  any  fault  on  his  part,  scald- 
ed and  burned  him,  to  his  damage,  etc.  When 
the  case  came  on  for  trial  the  plaintiff  pro- 
posed to  amend  the  declaration  B.9  follows: 
"And  plaintiff  further  alleges  that  the  defend- 
ant was  negligent,  la  this:  thjit  It  kept  and 
maintained  a  foot  valve,  which  was  liable  to 
get  out  of  order  at  any  time,  and  which  was 
well  known  to  defendant,  and  which  did  get 
out  of  order,  and  when  out  of  order  a  vacuum 
attached  to  the  engine  or  attachment  of  said 
engine  would  be  broken,  and,  when  so  broken, 
would  cause  hot  water  and  steam  to  be  forced 
in  a  pipe  running  up  the  side  of  the  building 
of  said  defendant,  whereby  your  petitioner 
was  scalded  and  burned,  to  his  damage,"  etc. 
The  defendant  objected  to  the  amendment  U]>- 
on  the  ground  that  It  constituted  a  new  cause 
of  action.  The  court  sustained  the  objectloii. 
and  the  plaintiff  excepted. 

1.  The  petition,  as  originally  filed,  set  fortb 
no  catise  of  action.  The  n^llgence  allied 
resulted  from  the  acts  and  conduct  of  the  em- 
ployes of  the  defendant,  who  w«re  the  fellow 
servants  of  the  plaintiff;  and  such  negligence, 
although  resulting  in  damage  to  th«  plahatlff. 
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did  aot  glre  talm  a  etxmt  of  acUoiL  Kerr  r. 
Cotton  Mills  (Oa.)  81  S.  EL  166,  and  cases 
dted.  "Xbs  amendment  offend  alleged  that 
the  plaintiff  was  Injured  by  the  i^^nce  of 
tbe  defendant  In  not  innrldlng  proper  ma>- 
ctafnery.  This  was  entirely  ^ffereoit  from  the 
allegation  In  the  original  petitlm,  and  made 
a  canae  of  action  wbteb  was  In  no  way  con- 
nected wltb  tbe  allegations  contained- In  tiie 
orteiaal  petition.  It  was  contended  by  Uu 
plaintiff  In  error  fliat  the  original  petition  set 
forth  a  cause  of  action,  which  consisted  of  the 
negligent  scalding  and  bnmlng  of  the  plaln- 
tlfT.  and  Uiat  the  amendment  did  not  make 
a  new  cause  of  action,  bat  was  permissible  for 
the  purpose  of  making  varying  allegations  as 
to  what  constituted  the  negligence  resulting 
in  the  Bcaldlng  and  burning.  It  Is  true  that 
In  the  case  of  Hanis  t.  Railroad  Co.,  78  Oa. 
526,  3  8.  E.  366,  it  was  held  that,  **tbe  cause 
of  action  alleged  being  the  homldde  of  plain- 
tiff's husband  by  means  of  tbe  defendant's 
negligence,  tbe  allegations  In  the  detdaratlon 
touching  the  specific  acts  of  negligence,  and 
the  manner  of  causing  death,  may  be  varied 
or  added  to  by  amendment  during  the  progress 
of  the  trial,  BO  as  to  adapt  the  pleadings  to 
the  erldenee  In  all  Its  aspects."  and  that  Chief 
Justice  Bieckley,  la  the  <q;iInlon.  says:  "The 
■MUse  of  action  was  the  homicide  of  the  plain- 
tiff's husband  tj  tiie  negligence  of  tiie  de- 
fenduit  In  setting  out  that  negligence,  it 
was  described  In  one  way  In  tbe  original  dec- 
laration, in  another  by  the  first  amendment, 
and  in  another  by  the  second  amendment 
But  it  was  all  the  same  cause  of  action."  The 
distinction  between  that  ease  and  the  one 
now  under  consideration  Is  that  the  original 
petition  set  forth  a  cause  of  action,  the  snl>- 
stance  of  It  being  that  the  pl^tiff's  husband 
was  killed  by  the  running  of  the  defendant's 
trains,  locomotires,  cars,  and  other  machinery, 
and  that  bte  death  was  the  result  of  no  negli- 
gence on  his  part,  bnt  was  due  to  the  negli- 
gence of  the  defendant;  It  then  being  alleged 
in  what  this  negligence  consisted.  So  that 
the  original  petition  contained  a  complete 
cause  of  action.  The  ampndmeats  whi(4i 
were  allowed  simply  made  allegations  of  acts 
of  negligence  additional  to  those  contained  In 
the  original  petition.  If  the  petition  In  the 
{Hresent  case  bad  alleged  that  the  plaintiff  was 
burned  and  scalded  by  the  negligent  conduct 
of  the  defendant  In  the  <^>eraUon  of  Its  fac- 
tory, and  had  set  forth  some  specific  act  of 
negligence,  then,  under  the  ruling  in  the  Har- 
ris Case,  an  amendment  containing  additional 
acts  of  negligence  might  have  been  properly 
allowed.  But  the  original  petition  contained 
no  allegation  of  negligence  which  was  charge- 
st>le  In  law  against  the  defendant,  and  for 
this  reason  tiie  case  differs  materially  from 
tbe  Harris  Case.  What  has  been  said  In 
reference  to  the  Harris  Case  also  applies  to 
tbe  case  of  Kailroad  Co.  t.  Kitchens,  88  Ga. 
83,  9  8.  B.  827.  There  Is  nothing  In  this  view 
to  conflict  with  the  ruling  made  In  the  case 
of  ESllson  T.  Railroad  Co.,  87  Ga.  681,  13  8. 


E.  800.  While  some  of  the  language  of  OUef 
Justice  Bleckley,  taken  isolated  and  alene^ 
ndght  lead  to  the  conclusion  that  the  amend- 
ment In  the  present  case  should  have  been 
allowed,  stlD,  If  the  opinion  la  construed  as 
a  whole  In  tbe  U^t  of  the  record  in  that  par- 
ticular ease,  It  will  be  seen  that  the  amend- 
ments which  are  allowable  under  the  authori- 
ty of  that  decision  are  those  which  simply 
make  perfect  a  cause  of  action  iriilch  Is  Im- 
perfectly set  forth  In  the  jdeadlng  sought  to  be 
amended.  That  this  Is  the  true  porpose  of  the 
decision  comes  out  deariy  in  the  language  of 
tile  seventh  headnote,  which  is  as  follows: 
**Under  the  Code,  a  declaration  which  has  all 
the  requisttes  to  make  It  good  and  sufficient 
in  snbatance,  save  tiiat  It  omite  to  allege  stmw 
tBCt  essential  to  raise  the  duty  Involved  la 
the  cause  of  action  which  tbe  pleader  evident- 
ly Intended  to  declare  upon.  Is  amendable  by 
stipplying  the  omitted  fact  at  any  stage  of  the 
case,  llius,  y/^n  the  duty  claimed  was  the 
duty  of  ftubearing  to  obstruct  a  sewH  pipe 
which  conveyed  waste  water  from  the  plain- 
tiff's premises,  and  discSiarged  the  same  on 
the  defendant's  land,  the  declaration  was 
amendable  by  alleging  an  easement  subject- 
ing his  land  to  the  burden  of  receiving  the 
water  so  discharged.  Also,  In  an  action  by 
a  motiter  suing  for  the  homldde  of  her  son. 
where  the  fact  omitted  from  the  declaration 
was  that  she  was  dependent  upon  him  for  a 
support,  the  declaration  was  amendable  by  al- 
leging that  fact."  The  omlsdon  in  the  orig- 
inal petition  In  the  present  case  was  not  due 
to  a  failure  to  allege  some  essential  fact  which 
was  necessary  to  a  cause  of  action  Imperfect- 
ly set  forth  therein,  bnt  was  an  omission  to 
allege  In  any  way  whatever  a  state  of  facts 
which  would  constitute  a  cause  of  action 
against  the  defendant  We  cannot  hold  that 
it  was  tbe  Intention  of  this  court  In  Ellison's 
Case  to  carry  the  law  of  amendment  to  such 
an  extent.  An  Imperfect  cause  of  action 
may  be  made  perfect  by  a  suitable  amend- 
ment. No  cause  of  action  whatever  cannot, 
by  amendment,  be  converted  Into  a  cause  of 
action. 

2.  Upon  the  call  of  this  case  a  motion  was 
made  to  dismiss  tbe  writ  of  error  on  tbe 
ground  that  the  pauper  afhdavlt  aN>caring  In 
the  record  was  not  sufficient.  In  that  it  did  not 
distinctly  appear  from  the  same  that  counsel 
had  advised  plaintiff  In  error  that  he  had 
good  cause  for  a  writ  of  error.  The  consti- 
tution declares  that  plaintiffs  in  error  shall  not 
be  required  to  pay  the  costs  in  this  court  when 
the  usual  pauper  affidavit  Is  filed  In  the  court 
below.  Civ.  Code,  I  6881.  It  la  provided  by 
law  that,  "if  a  pauper  oath  be  made  for  the 
purpose  of  carrying  any  case  to  the  snpreme 
court  without  payment  of  costs,  such  oath 
shall  state  that  the  plaintiff  In  error,  because 
of  poverty,  Is  unnlile  to  pay  the  costs  In  said 
case,  and  must  not  add  conjunctively  the  In- 
ability of  tbe  plaintiff  In  error  to  e^ve  bond 
for  the  eventual  condemnation  money."  Id. 
f  6558.   See,  also,  rule  14  of  tbe  supreme 
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iionrt  (26  S.  B.  Till.).  It  would  seem.  thiTc- 
tare,  that,  If  die  pauper  affidavit  Is  lUed  for 
tbe  sole  purpose  of  bringing  the  case  to  this 
court  vltbout  the  payment  of  costs,  the  only 
thing  material  to  be  stated  Id  the  affidavit  la 
that  the  [daintlff  in  error,  from  his  poverty, 
iB  unable  to  pay  the  coeta.  If,  however,  the 
purpose  In  filing  the  affidavit  Is  not  only  to  be 
relieved  from  the  payment  of  costs,  but  also 
to  obtain  a  supersedeas  of  the  Judgment  of 
the  court  lielow  until  the  case  la  finally  adju- 
dicated here,  the  affidavit  must  not  only  set 
forth  that  the  plaintiff  In  error  Is  unable  to 
pay  the  costs,  but  also,  disjunctively,  that  he 
Is  unable  to  give  security  for  the  eventual 
condemnation  money,  and  that  his  counsel  has 
advised  him  that  he  has  good  cause  for  a 
writ  of  error.  Civ.  Code,  §  5552;  Fiannagan 
V.  Scott  (Ga.)  31  S.  E.  23;  Williams  v.  George, 
104  Oa.  589,  30  S.  K  751. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LUMPKIN,  P.  J.,  and  LIT- 
TLE, J.,  absent  on  account  of  slcknesa. 


GORDON  V.  STATE. 
(Supreme  (3onrt  of  Georgia.   I>ec.  13,  189.S.) 

Crimihal  Law— Dbhand  tor  Trul  — Bieart  or 

Accused. 

1.  The  benefit  of  a  demand  for  trial  duly  made 
in  a  superior  court  is  not  lost  by  reason  of  tlic  . 
subsequent  transfer  of  the  indictmeut  to  a  city 
court. 

2.  If,  at  a  term  when  a  demand  for  trial  is 
operative,  a  trial  te  had,  which  results  in  a  ver- 
dict of  gniltyf  and  a  new  trial  be  grantpd  at  that 
term,  the  failure  of  the  accused  to  thpn  move 
tor  a  discharge  will  not  affect  his  riebts  imdor 
the  demand.  It  will  stand  over,  to  be  complied 
with  at  the  next  term. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Gwinnett 

Ben  Gordon  was  indicted  for  misdemeanor, 

and  demanded  a  discharge,  and,  on  refusal, 

brought  error.  Reveraed. 

L.  F.  McDonald,  for  plaintiff  In  error.  F.  F. 

Juhan,  for  the  State. 

FISH.  J.    At  the  September  term,  ISOT.  of 
the  superior  court  of  Gwinnett  county.  Ben 
Gordon  was  indicted  for  misdemeanor.    D\ir-  ! 
!ng  the  March  term,  1898,  a  demand  for  trial 
was  duly  made,  and  entered  upon  the  min- 
utes, and  the  case  was  continued  by  the  state. 
Subsequently,  and  during  the  same  term,  an 
order  WHS  granted  tranaferrlng  the  Indictment 
to  the  city  court  of  Gwinnett  for  trial.   At  the  ' 
June  term.  1898.  of  the  city  court— that  Ijeing  ; 
the  first  term  of  such  court  after  the  transfer  i 
of  thp  Indictment— the  accused  was  tried, 
oouvii'ted,  and  a  new  trial  granted  him.  At 
the  Aniri'st  term,  LSSIS,  of  the  city  court,  the 
necrstii  aniioiiiict'd  "liefldy  for  trial,"  but  the 
siato  continued  the  case.   Thi'reupon  the  ac- 
cused moved  for  a  discharge  under  the  de- 
mand.  There  were  Juries  Impaneled  and  qual- 
ified to  try  him  at  this  term.  The  motion  was 
passed,  to  be  considpred  later  In  the  term,  bu  ^  ' 
the  court  adjotuwd  without  disposing  of  It. 


At  the  next  term.— October  twm,  188%— when 
the  case  was  called,  the  aectised  announced 
"Ready,"  and  renewed  hla  motion  for  a  dla- 
charge,  upon  the  ground  that  he  had  not  been 
tried  at  the  preceding  August  term.  The  mo- 
tion was  passed  to  be  heard  later  In  the  term, 
and  on  October  the  14tb,  during  the  term,  aft- 
er the  state  had  continued  the  case,  and  while 
there  were  Juries  impaneled  and  qualified  to 
try  the  accused,  he  presented  a  written  de- 
mand for  a  discharge,  which  was  then  refus> 
ed  by  the  court,  whereupon  the  accused  ex- 
cepted. 

1.  The  act  eatablishbig  the  city  court  of 
Gwinnett  (Acta  189B,  p.  384,  |  29)  prorfdea 
that  "the  Judge  of  the  superior  court  may 
send  down  from  the  superior  court  of  Gwin- 
nett county  ail  presentments  and  bills  of  in- 
dlctmout  for  misdemeanors  to  said  ctty  court 
for  trial,"  etc.  The  Indictment  In  this  caae, 
chnrjiing  the  accused  with  a  misdemeanor, 
was  pending  In  the  superior  court  of  Gwin- 
nett county  at  the  time  he  therein  made,  and 
had  eutered  upon  its  minutes,  his  demand  for 
trint.  The  order  which  was  subsequently 
gi-niited,  at  the  name  term  the  demand  was 
made,  transferring  the  Indictment  to  the  city 
court,  carried  the  whole  case,  Including  the 
demand  for  trial,  to  the  latter  court,  without 
nffecting  the  rights  of  the  accused  under  bis 
demand.  To  hold  that  he  could  not  insist  up- 
on a  discharge  In  the  city  court  under  a  de- 
mand for  trial  duly  made  In  the  superior  court 
prior  to  the  order  of  transfer,  would  he  to  say 
that  merely  transferring  his  oaae  from  one 
court  to  another  would  deprive  the  accused 
of  nil  benefit  of  the  statute  guarantying  to 
him  a  speedy  trial.  He  certainly  could  not 
move  for  a  discbarge  In  the  superior  court  aft- 
er the  indictmeut  had  l>een  transferred  to  the 
city  court,  because  the  case  would  no  longer 
be  pending  In  the  former  court;  and  If  he 
could  not  insist  upon  such  motion  in  the  latter 
court,  where  the  indictment  was  then  pend- 
ing, he  would  lose  all  rights  under  his  <!«>- 
mand.  In  Hunley  v.  State  (Ga.)  31  S.  E.  5W. 
Mr.  Justice  Little  said:  "To  give  effect  to 
both  sections  of  the  Penal  Code  to  which  wt; 
have  adverted,-~that  Is,  that  cases  charging 
misdemeanors  may  be  transferred  from  the 
superior  court  to  the  city  court,  aud  tiie  pro- 
Tislon  securing  to  a  defendant  the  right  of  a 
demand  for  trial,— it  must  be  held  that  the 
terms  of  the  court  to  which  the  case  has  been 
transferred  are  to  be  regarded  aa  the  terms 
of  the  court  covertnl  by  the  statute,  and  that 
a  demand  for  trial,  in  order  to  be  eftectlve, 
must  be  made  to  the  court  in  which  the  case 
is  pendlnR  at  the  time  of  the  demand."  And 
he  further  said  that  "to  render  the  demands 
available  so  as  to  operate  as  acquittals,  un- 
der the  provisions  of  the  statute,  they  would 
have  to  have  been  made  In  the  city  court" 
to  which  the  cases  he  was  then  considering 
had  been  transferred  from  the  superior  court. 
If  a  demand  for  trial  can  be  made  in  the  city 
court  under  an  Indictment  transferred  from 
the  superior  court,  there  can  he  no  reason 
Why  a  demand  made  iiL-  the  aupetior  court 
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prior  to  the  transfer  may  not  be  insisted  npon 
In  the  city  court  to  which  the  Indictment  la 
transferred;  and,  U  a  trial  be  not  had  in 
t:ompllance  wltli  sncb  demand,  the  accnaed  is 

discharged. 

2.  It  was  contended  by  counsel  for  tbe  state 
that  the  accused  forfeited  all  benefit  under  the 
demand  by  his  failure  to  more  for  a  dis- 
charge at  the  June  term,  1868,  of  the  city 
court  after  the  new  trial  was  granted.  Fol- 
lowing tbe  intimations  of  this  court  In  Sil- 
vey  s  Case,  84  Ga.  44,  10  S.  E.  591,  and 
Brown's  Case,  85  Ga.  718,  11  S.  B.  831,  we 
are  of  opinion  that  the  omission  of  the  accus- 
ed to  then  make  such  motion  did  not  result 
in  the  loss  to  him  of  his  rights  under  the  de- 
innnd,  but  that  the  demand  stood  oTer,  to  be 
complied  with  at  the  next  term.  As  will  be 
seen  from  the  statement  of  facts,  the  accused, 
at  the  next  term  after  the  case  had  been  con^ 
tinued  by  the  state,  mored  for  a  discharge; 
but  the  motion  was  passed  to  be  heard  later 
during  the  term,  and  the  court  adjourned 
without  rendering  a  Judgment  thereon.  There 
Is  nothing  In  the  record  tending  to  show  that 
the  accused  consented  to  the  continuance  of 
his  motion  for  the  term.  At  the  succeeding 
October  term,  1808,  tbe  accused  again  insist- 
ed upon  a  discharge,  upon  the  grounds  that 
he  had  not  been  tried  at  the  preceding  August 
term,  and  because  he  was  not  tried  at  the  then 
October  term.  The  discharge  was  refused  by 
the  court  We  think  this  refusal  was  error. 
The  accused  was  entitled  to  be  "absolutely 
discharged  and  acquitted  of  the  offense  char- 
ged in  the  indictment."  Judgment  reversed. 
Alt  the  Justices  concurrii^. 


CANNON  et  al.  v.  COMMONWEALTH. 
(Supreme  Oonrt  of  Appeals  of  Virginia.  Jan. 
12,  1899.) 

CRimirAL  RbOOOVIZANOKB— COIIDITIONS. 

A  criminal  recognizance  that  le  silent  as  to 
the  commission  of  any  offense,  and  is  conditioned 
on  the  principal's  appearance  before  the  court 
on  a  certain  day  to  answer  the  judgment  of  tbe 
conrt,  is  void,  under  Code,  I  4093.  requiring  such 
fl  recognizance  to  1>e  conditioned  on  accuiied's 
appearance  at  a  prescribed  time  "to  answer  for 
the  offense  with  which  such  person  Is  charged." 

Error  to  corporation  court  of  Norfolk. 

Action  by  tbe  commonwealth  against  Jo- 
seph P.  Cannon  and  another  on  a  recogni- 
zance. Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Reversed. 

Burroughs  &  Bro.,  R.  Carter  iScott,  and  H. 
O.  Buchanan,  for  plaintiffs  in  error.  The 
Attorney  General,  for  the  Commonwealth. 

CARDWELL,  J.  At  the  November  term, 
1897,  of  the  corporation  court  of  the  city  of 
Norfolk,  Joseph  P.  Cannon  was  convicted 
of  a  misdemeanor,  and  adjudged  to  pay  a  tine 
of  $1,000,  and  to  confinement  of  one  year  In 
Jail,  and  afterwards  until  payment  of  the  hue 
and  costs.  In  order  that  Cannon  might  ap- 
ply to  this  court  for  a  writ  of  error,  the  court 
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below  postponed  execution  of  the  Judgment 
to  Its  January  term,  1898,  and  admitted  Can- 
non to  bail  for  his  appearance  on  the  first  day 
of  the  January  term;  the  foIlowUig  order  be- 
ing then  entered: 

"In  the  Corporation  Court  of  the  Olty  of  Nor- 
folk on  Saturday,  the  13th  day  of  . 
December,  1807. 

"On  motion  of  Joseph  P.  Cannon,  It  Is  con- 
sidered that  he  be  let  to  bail.  Whereupon 
the  said  Jos.  P.  Cannon,  and  Joseph  Cannon, 
his  surety,  who  Justified  his  sufUciency  on 
oath,  acknowledged  themselves  to  be  indebt- 
ed to  the  commonwealth  of  Virginia  in  the 
sum  of  five  thousand  dollars,  of  their  respec- 
tive goods  and  chattels,  lands  and  tenements, 
to  be  levied,  and  to  the  use  of  tbe  common- 
wealth rendered;  and  they  respectively  waiv- 
ed their  homestead  exemptions  as  to  this  ob- 
ligation, and  also  any  claim  or  right  to  dis- 
charge any  liability  arising  hereonder  with 
coupons  detached  from  the  bonds  of  this 
state.  Yet,  upon  condition  that  if  the  said 
Jos.  P.  Cannon  shall  appear  before  this  court 
on  the  first  day  of  its  January  term,  ItStiH, 
and  shall  not  depart  without  leave  thereof, 
to  answer  the  Judgment  of  this  wnrt,  this 
recognisance  to  be  void;  otherwise,  to  remain 
In  full  force  and  rlrtoe.'' 

At  the  January  term,  Joseph  P.  Cannon  not 
appearing,  his  default  was  entered  of  record; 
and  on  the  7th  day  of  February,  1898,  an 
order  was  entered  directing  a  scire  facias  to 
issoe  on  the  recognizance.  On  the  return  of 
the  scire  facias,  Joseph  P.  Cannon  and  Jo- 
seph Cannon,  his  surety,  appeared  by  coun- 
sel, craved  oyer  of  the  recognizance,  and  de-. 
murred  to  the  scire  facias.  Joseph  F.  Can- 
non  offered  a  plea  of  Infancy;  and  Joseph 
Cannon,  a  plea  in  bar,— claiming  that,  Uie 
recognizance  being  void  as  to  the  infant,  the 
surety  was  not  bound. 

On  the  6th  of  May,  1898,  the  court  over- 
ruled the  demurrer,  and  rejected  each  of  the 
pleas,  and  entered  Judgment  against  Joseph 
P.  and  Joseph  Cannon;  and  thereupon  the 
writ  of  error  now  before  us  was  awarded 
by  this  court. 

The  only  question  that  we  need  to  consider 
is  raised  by  tlie  demurrer,  and  that  Is  wheth- 
er the  recognizunce  is  void  or  not 

Section  4092,  Code  Va.,  provides  that  a 
court  or  Judge  letting  a  person  to  bait  shall 
require  a  recognizance  to  t>e  given. 

Section  4093  provides,  "Every  recognizance 
under  this  chapter  or  under  chapter  191,  and 
chapters  following,  to  190  inclusive,"  shall  be 
taken  as  provided  by  this  section. 

Section  40Q1,  after  providing  for  a  stay  of 
execution  of  a  sentence  of  a  court  where  a 
person  is  convicted  of  an  offense  punishable 
by  death  or  conQnement  in  the  penitentiary, 
In  order  that  such  person  may  apply  to  this 
court  for  a  writ  of  error,  provides  that  "in 
any  other  criminal  ease,  wherein  Judgment 
is  given  by  any  court,  and  In  any  case  of 
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judgment  for  contempt,  to  which  a  writ  of 
error  Uee,  the  court  giving  such  judgment 
may  postpone  the  execution  thereof  for  suicb 
time  and  on  such  terms  as  It  deems  pr(^r." 

This  Is  the  second  section  of  chapter  ItfS 
of  the  Code,  and  is  the  only  section  in  that 
chapter,  and  the  only  statute,  under  which, 
by  any  possible  construction,  a  recognizance 
can  be  taken.  Therefore  a  recognizance  tak- 
en under  thin  section  must  Bubstaniially  com- 
ply with  the  conditions  of  section  4Uy£i. 

Keith,  P.,  Jn  Com.  v.  Pulks.  94  Va.  587.  27  S. 
E.  4m),  says:  "Section  4093  of  the  Code, 
speaking  of  the  recognizance,  prorides,  among 
other  things,  that  'the  condition  when  It  is 
taken  of  a  person  charged  with  a  criminal  of- 
fense shall  be  that  he  appear  before  the  court, 
Judge,  or  justice  before  whom  the  proceeding 
on  such  charge  will  be,  at  such  time  as  may 
be  prescribed  by  the  court  or  officer  taking 
it,  to  answer  for  the  offense  with  which 
auch  person  Is  charged.'  " 

The  condition  of  the  recognizance  In  that 
case  was  that  Fulks  shonld  personally  appear 
in  the  county  court  of  Wise  county  on  the 
first  day  of  the  next  term,  and  surrender  him- 
self into  custody,  and  not  d^art  thence  with- 
out the  leave  of  court;  and  this  was  lieid 
to  be  not  a  substantial  compliance  wltb  th» 
requirement  of  section  4083  of  the  Code,  and 
the  recognizance,  therefore,  void. 

In  the  case  of  Bias  v.  floyd,  7  Leigh,  640, 
the  court  was  of  the  opinion  that  the  recog- 
nisance, binding  Blag  to  appear  at  the  su- 
perior court,  "then  and  there  to  do  and  receive 
what  should  be  enjoined  upon  him  by  the 
said  court,"  was  too  general,  and  the  recog- 
nizance void,  as  the  justice  of  the  peace 
taking  the  recognlKance  had  no  right  to  bind 
the  party  In  the  recognteance  to  do  more  than 
to  answer  the  particular  charges  of  which  he 
was  acctised. 

"Then  and  there  to  do  and  receive  what 
should  be  enjoined  upon  bim  by  the  said 
court"  means  no  more  and  no  \em  than  "to 
answer  the  judgment  of  this  court." 

The  recognisance  in  question  does  not  show 
that  the  condition  it  contains  Is  the  perform- 
ance of  an  act  for  which  an  obligation  can 
be  properly  taken,  and  is  silent  as  to  any 
cliarge  of  a  criminal  offense.  The  condition 
could  not  hare  been  drawn  In  more  general 
and  indefinite  terms,  and  cannot  be  con- 
strued so  as  to  give  It  any  definite  meaning, 
or  to  show  what  the  court  was  attempting  to 
oblige  the  cognizors  to  do. 

When  a  recognisance  is  takMi,  It  should 
show  on  Its  face  that  the  condition  it  con- 
tains Is  to  do  some  act  for  the  pe^ormance 
of  which  such  an  obligation  may  be  properly 
taken,  and  that  the  court  or  otUcer  before 
whom  it  is  taken  has  authority  to  act  In 
cases  of  that  general  ctiaracter.  Archer  v. 
Com..  10  OraL  688. 

Upon  the  demurrer  there  is  nothing  before 
the  court  but  the  scire  facias  and  the  recog- 
nisance. Tlie  entry  of  default  cannot  be 
looked  to  la  aid  of  the  recognisance,  aa  Its 


validity  must  be  considered  atauding  alone 
upon  the  demuiTer.    Wood     Com.,  4  Rand. 

329. 

We  are  of  opinion  that  the  judgment  com- 
plained of  must  be  reversed  and  annulled, 
and  a  judgment  altered  here  for  the  plain- 
tiffs In  error  on  their  d^un-ec. 

BIGLY,  J.,  absent. 


CITY  NAT.  BANK  OF  NOBKOLK  v.  PEBI> 
et  aJ. 

(Supreme  Court  of  Appeals  ol  Virginia.  Jan.  12. 

1899.) 

Patubnt  bx  liisTAKB— Kiobt  TO  Rbcovbr  Back 
— lovoRANcs  OP  Matrbiai.  Facts. 

1.  A  corporation,  of  which  the  plaintiff  firm 
was  a  stockholder,  gave  its  note  for  money  bor- 
rowed of  defendant,  and,  under  an  arrange- 
ment with  its  stockholders,  pled^d  their  stock 
notes  as  security  therefor.  Subsequently  the 
stockholders,  to  release  the  coninany  from  siu-h 
indebtedness,  made  their  several  notes,  payabU- 
directly  to  defendant,  in  lieu  of  their  stock  note^. 
wliich  were  payable  to  the  company,  and  placed 
them  in  the  hands  of  an  agent  to  procure  the 
transfer  of  such  indebtedness  from  the  company 
to  the  indtvidoal  stockholders.  Without  folly 
discloBlng  to  defendant  his  instractionB,  sncb 
agent  took  up  the  company's  note^  in  ezchaof^e 
for  such  individual  notes,  but  left  m  defendant's 
possession  the  stock  notes  for  which  they  were 
intended  to  be  substituted.  Borne  time  after  the 
payment  of  the  note  given  by  plaintii^  dsfend- 
8ut  demanded  payment  of  the  stock  note  made 
by  such  firm  to  the  company,  claiming  to  P.,  who 
had  attended  to  auch  business  on  behalf  of  his 
firm,  that  it  was  held  as  collateral  aeenrity  for 
certain  indebtedness  of  the  company  to  defend- 
ant; and  P.,  thereupon,  under  the  supposition 
that  such  was  the  fact,  gave  to  defendant  a  new 
note,  for  the  amount  due  thereon,  in  the  name 
of  the  firm.  J.,  one  of  the  members  of  such 
firm,  who  had  no  knowledge  of  the  circumstan- 
ces under  which  the  several  notes  referred  to 
had  been  given,  afterwards,  on  demand  of  de- 
fendant, made  a  payment  on  such  new  note; 
supposing,  from  the  fact  that  defendant  held  it 
and  demanded  payment  thereof,  that  it  was  val- 
id. BchI,  that  plaintiff  was  entitled  to  recover 
back,  as  paid  under  a  material  mistake  of  fact, 
the  money  so  paid  on  such  new  note. 

2.  The  right  to  recover  back  money  paid  by 
mistake  was  not  precluded  by  the  circumstance 
that  plaintiff  might,  by  the  exercise  of  greater 
diligence,  have  learned  the  material  facts  in- 
volved in  the  alleged  mistake,  where  hla  igno- 
rance of  such  facts  was  in  good  faith. 

Appeal  from  law  and  chancery  court  of  city 
of  Norfolk. 

Assumpsit  by  Peed  &  Son  against  the  City 
National  Bank  of  Norfolk.  From  a  judgment 
In  favor  of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

G.  M.  Dlllard,  for  appellant  Whltehurst 

&  Hughes,  for  appellees. 

BUCHANAN,  J.  Tills  is  an  action  of  as- 
sumpsit brought  by  Peed  &  Son  against  the 
City  National  Bank  of  Norfolk  to  recover 
back  money  alleged  to  bars  been  paid  under 
a  mistake. 

The  material  facta  upon  which  the  plain- 
tiffs based  their  rlfbt  to  recover  are  as  fol- 
lows: 
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On  tbe  19Ui  dmy  of  November,  IS&i,  at  a 
called  meeting  ot  the  directors  and  stockhold- 
ers of  the  Union  Milling  Company,  it  was  de- 
termined that  more  money  was  needed  to 
L-onduct  the  business  of  the  company  advan- 
tageously, and  that  it  should  borrow  an  ad- 
ditional sum  from  the  defendant  bank,  to 
which  It  was  then  indebted  by  note  In  the 
eiun  of  $2,000.  To  accomplish  thia,  it  was 
agreed,  and  a  resolution  passed  to  that  ef- 
fect, that  each  stockholder  should  take  an 
additional  block  of  stock  to  the  extent  of  $1,- 
000.  except  Hall,  the  secretary  of  the  com- 
pany, who  should  only  take  $500,  and  that 
each  stockholder  who  took  should  give  his 
note  to  the  company  for  an  amount  equal  to 
une-half  of  all  the  stock  in  Ills  name,  and  that 
these  notes  should  be  attached,  as  collateral 
security,  to  the  note  given  to  the  ha^k  for 
the  additional  loan.  Six  of  the  stockholders 
took  additional  stock,  and  all  of  them  execut- 
ed their  several  notes  therefor  to  the  milling 
company  for  $1,000  each,  escept  Hail,  who  ex- 
t'cuted  his  note  for  $500.  The  company 
thereupon  bra-rowed  from  the  defendant  bank 
the  sum  of  $5,500,  gave  its  sixty-days  nego- 
tiable note  therefor,  and  deposited  with  the 
bank  the  above-mentioned  stock  notes,  with 
the  stock  attached,  which  were  payable  on 
demand,  and  amounted  to  the  sum  of  $5,500, 
as  collateral  security  for  its  payment,  and  the 
payment  of  any  other  eueageuit>ut  which  it 
might  enter  into  with  the  defendant.  The 
$5,500  note  was  renewed  from  time  to  time 
until  July  31.  1S95,  when  it  and  the  $2,000 
note  were  consolidated,  and  a  new  note  for 
$T,GOO  given.  The  $5,500  note  was  taken  up 
liy  the  milling  company,  but  the  $2,000  note, 
which  was  payable  on  demand,  and  which 
was  indorsed  by  Mahoney  and  others,  was 
deposited  with  the  defendant,  along  with  the 
$5,500  stock  notes  and  stock  held  by  the  bank 
as  collateral,  and  upon  the  same  conditions. 

On  September  25,  1865,  at  a  called  meeting 
of  the  stocltholders  of  the  milling  company, 
Hall,  the  secretary  of  the  company,  made  a 
statement  to  the  etCect  that  all  efforts  to  se- 
cure additional  stock  had  been  rendered  abor- 
tive, owing  to  the  then  existing  Indebtedness 
of  the  company  to  the  defendant,  and  on  his 
motion  it  was  then  "resolved  ttiat,  If  the 
bank  [the  defendant]  would  release  the  Un- 
ion Milling  Company  of  the  $5,500  of  Its  In- 
debtedness, that  each  stockholder  give  his 
personal  note  to  the  bank,  obligating  himself 
to  pay  the  same";  the  notes  having  been  pre- 
viously given  by  the  stockholders  to  the  Un- 
ion Milling  Company,  which  company  bad  re- 
ceived the  money  from  the  bank  on  said 
notes.  A  committee  was  thereupon  appoint- 
ed, consisting  of  Hall  and  another,  to  wait 
upon  the  defendant,  and  see  If  its  officers 
would  consent  to  accept  such  notes  in  lieu  of 
the  note  of  the  company.  Hall  took  the 
notes  executed  under  the  resolution  to  the 
defendant  bank,  and  stated  to  Its  cashier 
that  it  was  the  wish  of  the  milling  company 
to  retire  $5,600  of  Its  IndebtedneBS  to  the 


defendant,  and,  in  order  to  accomplish  that 
end,  it  proposed  to  withdraw  the  $7,500  note, 
and  in  lieu  thereof  the  bank  should  retain  the 
;f2,000  note  indorsed  by  Mahoney  and  others, 
and  take  the  individual  notes  of  Peed  and 
others  amounting  to  $0,50u,  payable  directly 
to  the  defen<to.nt.  After  some  hesitation  the 
cashier  acceded  to  the  arrangement,  and  it 
was  perfected.  The  cashier  was  told  that 
the  object  of  the  milling  company  in  retiring 
its  note  of  $7,500  was  to  enable  It  to  get  sub- 
scribers for  Its  stock,  but  be  was  told  nothing 
further  of  the  contents  of  the  resolution  of 
September  25.  1805. 

The  note  which  Peed  executed  under  the 
resolution  of  September  25,  1805,  payable  di- 
rectly to  the  defendant,  after  several  renew- 
als, was  paid  by  him.  Some  time  afterwards 
the  defendant  demanded  payment  of  the  $1,- 
000  note  executed  by  him  to  the  milling  com- 
pany, and  which  had  been  deposited  with  the 
defendant  under  the  resolution  of  November 
19,  1804.  Peed,  when  the  demand  was  made, 
claimed  ihat  he  bad  paid  iliat  note;  but  the 
defendant  insisted  that  it  held  it  as  collateral 
security  for  the  payment  of  the  $2,000  note, 
and  other  Indebtedness  due  from  the  milling 
company  to  the  defendant.  Peed  thereupon 
stated  to  the  president  of  the  defendant  bank 
that  he  supposed  It  to  be  correct,  and  a  note 
for  $1,113.05  (which  was  the  amount,  prUicl];>al 
and  interest,  of  the  $1,000  note)  was  execut- 
ed by  the  plaintiffs  to  the  defendant.  There 
was  evidence  tending  to  show  that,  at  the 
time  the  note  for  $1,113.95  was  given,  the 
$1,000  note,  and  renewals  of  it,  payable  di- 
rectly to  the  defendant,  which  Peed  had  tak- 
en up,  had  been  laid  aside,  and  that  he  did 
not  know  where  they  were,  and  that  at  that 
time  the  condition  of  Peed  was  such  that  he 
did  not  attend  to  business;  that  Jordon,  one 
of  the  members  of  the  firm  of  Peed  &  Son, 
the  plaintiffs,  paid  $791.95  on  the  $1,113.95 
note,  but  at  the  time  he  paid  it  he  did  not 
know  any  of  the  facts  and  circumstances  con- 
nected with  the  giving  of  the  note  by  Peed 
to  the  milling  company,  or  the  giving  of  bis 
note  payable  to  the  defendant,  but  supposed 
that  the  flrst-named  note  was  due  and  unpaid, 
from  the  fact  that  the  defendant  held  and  de- 
mauded  payment  of  It.  It  is  to  recover  the 
sum  thus  paid  that  this  action  was  instituted. 

The  evidence  shows  very  clearly  that  when 
Peed  and  the  other  stockholders  of  the  mill- 
ing company  executed  their  notes  under  the 
resolution  of  September  2~t.  1895,  It  was  their 
intention,  and  the  intention  of  the  milling 
company,  that  the  notes  were  to  be  in  lieu  of 
the  notes  for  like  amounts  executed  by  them 
under  the  resolution  of  November  19,  1894. 
The  resolution  of  September  25th  shows  this 
upon  its  face,  and,  as  between  the  stockhold- 
ers and  their  company,  there  was  no  cousld- 
eration  for  the  latter,  except  the  stock  for 
which  the  former  notes  were  given.  It  is 
clear,  therefore,  unless  the  defendant  bad  su- 
perior rights  to  the  company,  that  when  Peed 
paid  his  note  executed  nnder  the  resolution 
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of  September  25,  1895,  he  was  under  no  fur- 
ther liability  to  either  the  company  or  the 
defendant  on  accoimt  of  the  note  executed 
by  him  under  the  resolution  of  November  19,, 
1894.  It  is  true  that  the  defendant,  when  it 
agreed  to  accept  the  stockholders'  notes  made 
payable  directly  to  It  in  lien  of  a  like  amount 
of  the  compnny's  ludebtedness,  did  not  know 
that  these  notes  were  to  be  In  lieu  of  the  notes 
given  under  the  resolution  of  November  19, 
1894,  and  which  it  held  as  collateral  security 
for  the  payment  of  the  debt  of  the  company, 
which  it  surrendered,  and  other  debts  held  by 
it.  But  does  this  want  of  knowledge  place 
it  In  any  better  position  than  it  would  have 
been  In  if  it  bad  known  all  the  facts?  If  it 
bad  known  the  facts.  It  might  have  declined 
to  accept  the  notes;  but,  if  It  had,  it  would 
have  beeu  In  no  better  position  than  it  is 
now.  Under  the  resolution  of  November  19, 
1894,  the  milling  company  had  become  indebt- 
ed to  it  In  the  sum  of  ¥5,500,  for  which  it  had 
the  company's  note  and  the  notes  of  the  stock- 
holders for  a  like  amount,  with  stock  at- 
tached, as  collateral  security.  The  milling 
company  Is  insolvent,  and  Its  stock  is  worth- 
less. When  the  stockholders  paid  their  notes 
held  as  collateral  it  would  have  satisfied 
$5,500  of  the  indebtedness  of  the  company, 
and  left  unpaid  the  (2,000  note  and  the  other 
indebtedness  due  from  the  company.  When 
they  paid  their  notes  executed  directly  to  the 
defendant,  and  for  which  it  surrendered  |5,500 
of  its  indebtedness,  the  company  still  owed 
the  defendant  the  same  amouut;  and  it  bad 
the  milling  company  and  the  worthless  Atock 
to  look  to  for  Its  payment  The  Indebtedness 
and  the  security  in  either  cose  would  have 
been  the  same. 

But  even  If  this  were  not  so.  and  it  ap- 
peared that  the  defendaut  had  been  Injured 
by  accepting  the  stockholders'  notes  for  the 
company's  indebtedness  to  the  extent  of 
500,  It  would  not  affect  the  question.  It  was 
the  duty  of  the  defendant,  before  accepting 
the  notes  of  the  stockholders,  under  the  reso- 
lution of  September  25,  1895,  from  Hall,  the 
agent  appointed  by  the  company  and  its 
atockholdera  to  effect  the  arrangement  pro- 
vided for  in  that  resolution,  to  ascertain  his 
authority;  and,  If  It  failed  to  do  so,  it  acted 
at  Its  peril.  It  is  true,  the  notes  vrore  nego- 
tiable and  in  Hall's  possession;  but  he  was 
no  party  to  them,  and  the  defendant,  being 
the  payee,  could  alone  assign  or  transfer  them. 
Hall,  therefore,  bad  no  right  to  dcni  with  the 
notes,  except  as  the  agent  of  the  makers. 
The  defendant,  In  dealing  with  him,  was  put 
upon  its  guard  by  that  very  fact,  and  dealt 
with  him  at  its  own  risk.  It  cannot  i-ely  for 
Its  protection  upon  Hall's  as.siimption  of  au- 
thorlty,--ui>on  what  he  disclosed,  or  failed  to 
disclose,  as  to  the  purpose  for  which  the 
notes  were  made,— but  It  must  be  regarded  as 
receiving  the  notes  In  the  light  of  the  resolu- 
tion under  which  Hall  was  acting. 

It  IB  clear,  as  we  hare  seen,  that  the  notes 
executed  under  the  resolution  of  September  25, 


1895,  were  to  be  in  lieu  of,  not  In  addltkm 
to,  those  executed  under  the  resolution  of  Xo- 
Teinber  19,  1894;  and,  when  they  were  paid, 
neither  the  milling  company  nor  the  defend- 
ant had  the  right  to  collect  the  notes  executed 
under  the  last-mentioned  resolution. 

The  Instruction  asked  for  by  the  defendant 
was  properly  refused  by  the  court.  By  it  the 
Jury  were  told.  In  effect,  that  a  party  cannot 
recover  back  money  paid  under  a  mistake  of 
fact,  if  he  could  (If  It  was  possible)  before 
payment  have  put  himself  in  possession  of  all 
the  material  facts  of  the  case.  At  one  time 
it  was  held  by  the  English  courts  that  In  or- 
der to  recover  back  money  paW  under  a 
mistake  of  fact,  It  must  be  shown  that  the 
party  seeking  to  recover  it  back  must  be 
guilty  of  no  laches.  But  that  is  uo  longer  the 
rule  in  England,  nor  iu  many  of  the  states 
of  this  country.  Mr.  Minor  states  the  rule  as 
follows,  and  It  seems  to  be  sustained  by  rea- 
son and  authority:  That  the  right  to  recover 
money  back  paid  by  mistake  is  not  "abso- 
lutely repelled  by  the  circumstance  that  the 
payor  had  the  means  of  knowledge  In  his 
power,  if  In  truth,  and  in  good  faith,  he  did 
uot  possiss  a  knowledge  of  the  fact  as  to 
which  the  mistake  Is  alleged.  Even  forget- 
fulness  of  the  fact  will  not  preclude  his  ac- 
tion, if  the  jury  shall  believe  that  It  was  a 
real  and  honest  forgetfiiineas."  3  Minw,  Inst 
p.  373;  Townsend  v.  Crowily.  98  B.  C.  L.  477; 
Waite  V.  Leggett,  8  Cow.  195;  Rutherford  v. 
Mclvor,  21  Ala.  750. 

The  Instructions  given  by  the  court  In  lieu 
of  those  offered  by  both  parties  correctly 
stated  the  law,  and  fairly  submitted  the  qut's- 
tion  to  the  jury;  and,  the  Jury  having  found 
that  the  money  sued  for  wag  paid  under  a 
material  mistake  of  fact,  we  cannot  say  that 
under  all  the  facts  and  circumstances  of  the 
cas9.  their  verdict  was  contrary  to  the  law 
and  the  evidence. 

The  judgment  complained  of  must  there- 
fore be  affirmed. 

RIELY  and  CARDWKIJ^  JJ.,  absent 


HOTCHKISS  V.  MIDDLEKAUP  et  al. 

(Supreme  Coart  of  Appeals  of  Yirgioia.  Jan.  12, 
1889.) 

PoWKK  07   AtTORNKT — COSSTKOOTIOH— LOH ATIC'S 

Land— IxKFPSCTUAL  Contkyancb— Rati- 

riGATIOIT  AKD  ACQUIESCByCB. 

1.  A  power  of  attorney  "to  demand  and  re- 
ceive Of  and  from  any  p<>r!ion  or  persons  all 
auch  real  and  penoual  estate"  ns  the  principal 
may  be  eiititU'd  to  an  snti  nnd  lieir,  does  not 
authorize  the  attorney  to  sell  and  ooiivey, 

2.  A  deed  executed  by  the  committee  of  «  la- 
oatic  residing  in  New  York,  by  order  of  a  New 
York  court,  is  ineffectual  to  convey  lands  ia  Vir 
Kinia. 

3.  W^here  a  deed  by  committee  of  a  lunatic 
is  voidable.  It  is  not  ratified  by  the  heirs  of  soch 
incompetent  where  they  did  not  ui-t  with  knowl- 
edge uu  their  part  of  the  existeui-e  of  the  deed 
and  the  circumstances  attending  ita  execution. 
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Appeal  tzom  drcolt  oonrt,  Boddnffham 
conntj. 

BUI  by  Stmnel  Mlddlekanf  and  otiwni 
agalnat  one  Hotchklas,  tnutee.  From  a  de- 
cree  for  complainants,  defendant  appeals. 
Reverwd. 

James  Bumgardner,  for  appellant.  Jobn  E. 
Roller  and  Caiarles  Curry,  for  appellees. 

KBITH,  P.  Hotcbfclss.  trustee,  broagbt 
an  action  of  ejectment  In  the  <drcult  court  of 
Rockingham  conn^  against  Samuel  Middle- 
kanf  and  otbns  to  recorer  0,000  acres  of  land 
lying  In  said  county.  Before  tlUs  cause  was 
tried,  the  defendants  flled  a  bill  in  chancery, 
in  wblch  they  all^  that  the  6,000  acres 
which  Is  the  subject-matter  of  tbe  ejectment 
suit  was  part  of  a  larger  tract  of  land  origi- 
nally granted  by  the  commonwealth  on  the 
8th  of  Febmary,  1TO6,  to  one  aambQl.  and 
that  by  Ttrtne  ot  certain  deeds  they  have  be- 
come the  owners  of  the  land  in  controversy, 
and  hare  thns  become  "Joint  owners"  with 
tbe  plaintiff  in  ejectment  in  the  proporOon 
which  tbe  5,000  acres  bean  to  the  whole  of 
tbe  original  patent,  the  title  to  the  residue  of 
which  they  concede  is  in  Hotcbkiss,  tmstee. 
In  accorduce  with  the  prayer  of  the  bill,  pro- 
ceedings in  tbe  action  of  ejectment  were  en- 
joined, and,  the  diancery  cause  coming  on  to 
be  heard  xspon  the  bill,  answer,  ohiblts,  d^ 
oaitlona,  and  the  report  of  the  commissioner 
In  chancery,  to  whom  It  had  been  referred,  the 
court  decreed  "that  the  comid^nanta  *  *  • 
be  quieted  In  their  possession  and  ownership 
of  tbe  fi,000  acrea  of  land  known  as  the  *Hin 
Surrey*  upon  the  terms  indicated  in  tbe  re- 
port of  Commissioner  Liggett"  The  cause  is 
before  us  npon  an  appeal  from  that  decree. 

Appellant  urged  upon  the  couit  that  there 
was  error  In  tbe  decree,  for  the  reason,  among 
others,  that  tbe  bill  was  to  be  taken  as  claim- 
ing a  tenancy  in  common  npon  the  part  of 
the  ^aintlffs  with  the  defendants,  while  the 
decree  was  in  faror  of  tbe  plaintiffs  tot  an 
ascertained  tract  of  6,000  acres;  but,  without 
entering  npon  any  discussion  of  that  and  other 
technical  objeettons  taken  to  Qie  luroceedings 
in  the  circuit  court  we  shall  content  ourselves 
with  an  Inquiry  into  the  title  presented  for 
our  conrideratlon  by  the  app^lees,  and  en- 
deavor to  ascertain  whether  they  bave  shown 
any  right  whatever  to  the  rml  estate  in  con- 
troversy. 

Their  alleged  title,  like  that  of  the  appellant, 
begins  with  the  grant  from  the  common- 
wealth of  rirginia  to  Matthew  Qamblll,  dated 
Febmary  8,  179(1,  and  the  chains  of  title  of 
appellant  and  appellees  are  coincident  nntU 
the  deed  from  Ststes  Wllklns  and  George  F. 
Butler,  attorney  in  fact,  uid  committee  irf 
Helen  Hawkesworth,  to  James  B.  Mount,  la 
reached. 

Appellees  claim  under  a  deed  to  James  R. 
Mount  from  George  F.  Butler  claiming  to  act 
as  the  attorney  in  fact  of  States  WUkinii  and  as 
t-omralttee  of  Helen  D.  Hawkesworth.  a  luna- 
tic,  llueing  the  title  by  this  means  in.  James 


B.  Mount;  tb^  deduce  It  tbroui^  him  to  Proa* 
per  Knowlton.  and  as  to  tt»  land  of  Pnsper 
Knowltcm  appellees  claim  that  It  waa  sold  for 
taxes,  and  conveyed  by  Uttle  to  W.  Oamblll, 
clerk  of  the  county  court  of  Bo<&lngbam,  to 
one  John  N.  HIU,  of  aald  county,  by  deed 
dated  the  5th  of  December,  1867.  By  HIU  It 
was  conveyed  to  J.  Di  Price  by  deed  ot  the 
7th  of  April,  1860,  and  from  him,  by  several 
deeds  shown  in  the  record,  and  not  disputed, 
it  is  vested  In  tbe  ^ppdleoB.  Tbe  deed  to 
Mount  was,  as  we  have  seen,  executed  1^ 
George  F.  Butler,  as  attorney  In  fact  for  States 
Wllklns,  and  committee  of  a  lunatic;  and  his 
power  and  authority,  both  as  attorney  In  fact 
and  as  committee,  are  denied  by  the  appellant 

The  authority  to  execute  a  deed  must  be  by 
deed,  "for  tbe  law  requires  that  the  power  of 
attorney  to  execute  a  deed  should  be  In  wrt^ 
hig,  and  of  tbe  same  solemnity  aa  the  deed 
Itself;  *  *  *  and  tbe  authority  of  the  agmt 
should  be  co-extenslve  with  the  act  to  be  dme, 
and  the  Instrument  clothing  him  with  tbe  au- 
thority as  complete  as  the  deed  which  he  Is  to 
give."   1  Devi.  Deeds  (2d  Ed.)  |  366. 

Tbe  following  power  of  attorn^  la  ohlb- 
Ited  with  the  record: 

"Know  all  men  1^  Ibese  presents  tbat  I, 
States  Wllklns,  of  tbe  city  of  New  York,  have 
made,  constituted,  and  appointed,  and  t^^  these 
presoits  do  malm,  constitute,  and  appcdnt  my 
friend.  George  F.  Butler,  of  said  dty,  my  irrev- 
ocable, true,  and  lawful  attorney  for  me,  and 
in  my  name,  place,  and  stead  to  ask,  demand, 
and  receive  of  and  from  any  person  or  perscms 
aB  such  real  and  personal  estate  as  I  may  be 
entitled  to  by  virtue  of  n^  being  a  son  and 
belt  at  law  of  Jacob  Wllklns  and  Ann,  his 
wife,  Ute  of  the  city  of  New  York,  deceased; 
and  I  do  herein  Irrevocably  authoriae  and 
empowo-  tbe  said  George  F.  Butier  to  com- 
mence and  prosecute  In  my  name  any  suit 
or  suits  in  tbat  behalf,  and  to  compromise  or 
settle  or  compound  the  same,  or  either  of 
them,  from  time  to  time,  as  he  may  deem 
proper,  with  fuU  power  of  aubstltntion,  ir- 
revocably ^vlng  and  panting  unto  my  s&ld 
attorney  full  power  and  authority  to  do  and 
perform  all  and  every  act  and  thing  what- 
soever requisite  and  necessary  to  be  done  In 
and  about  the  premises,  as  fully  to  all  In- 
tents and  purposes  as  I  might  or  could  do  If 
personally  present  with  full  power  of  sub- 
stitution and  revocation,  herein  ratifying 
and  confirming  all  that  my  said  attorney  or 
his  substitute  shall  lawfully  do  or  cause  to 
be  done  by  vlrtne  hereof. 

"In  witness  whereof,  I  bave  hereunto  set 
my  hand  and  seal  the  2Mb  day  of  October  In 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thlr^-fonr. 

"States  Wllklns.   [L.  S.]" 

Powws  of  attorney  are  strictly  construed. 
"While  the  general  rule  governing  the  inters 
pretation  of  all  contracts  or  written  instm- 
ments  tbat  t3ie  intention  of  tbe  parties  is  to 
be  considered  In  construing  their  language 
applies  to  the  construction  of  powers  of  at- 
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torney,  yet  powers  of  attorney  ore  oonfitriied 
strictly,  and  the  anthorlty  Is  never  consid- 
ered to  be  greater  than  that  warranted  by 
the  language  of  the  Instrument,  or  indis- 
pensable to  the  effective  operation  of  such 
authority.  Powers  of  attorney  are,  ordina- 
rily, sQbJect  to  a  strict  construction;  or,  rath- 
er, the  anthority  glren  la  not  extended  be- 
yond the  meaning  of  the  terms  in  which  It 
18  expressed."    1  Devi.  Deeds  (2d  Ed.)  9  868. 

The  power  of  attorney  under  consideration 
nowhere  authorizes  the  agent  to  sell  and 
convey.  He  Is  empowered  "to  demand  and 
receive  of  and  from  any  person  or  persone 
all  such  real  and  personal  estate"  as  States 
Wnkins  may  be  entitled  to  as  son  and  heir  at 
law  of  Jacob  Wllklns  and  Ann,  his  wife. 

Jnst  snch  an  instrument  came  under  con- 
sideration before  the  court  of  civil  appeals  of 
Texas.  Said  the  court:  It  was  "found  as 
a  conclusion  of  law  that  the  power  of  attor- 
ney from  Parsons  and  wife  to  Duncan,  Mor- 
gan, and  Adams  did  not  authorize  them  to 
sell  the  land  In  controversy.  The  court  did 
not  err  In  this  conclusion.  The  power  con- 
ferred waa  *to  bring  suit  for,  settle  up,  com- 
promise, release,  obtain,  or  recover  the  Inter- 
est belonging  to  and  owned  by  Louisa  G. 
Parsons,'  etc.  The  power  Is  not  given  to 
sell  and  convey.  Powers  of  attorney  are 
strictly  coQBtraed,  and  the  extent  of  author- 
ity must  be  ascertained  from  the  terms  of 
the  instrument  itself." 

So  far,  therefore,  as  George  F.  Butler  un- 
dertook to  convey,  as  attorney  In  fact  of 
States  Wilkins,  bis  deed  Is  a  nullity,  because 
the  authority  under  which  be  assumed  to  act 
conferred  no  power  to  execute  such  an  in- 
strument. George  F.  Butler  and  States  Wil- 
kins were  appointed  a  committee  of  Helen  D. 
Hawkesworth,  a  lunatic,  by  order  of  the 
chancery  court  of  the  state  of  New  York,  on 
the  23d  of  May.  1836,  and  on  the  8th  of  Au- 
gust of  the  same  year,  upon  the  petition  of 
George  F.  Butler,  stating  that  Helen  D. 
Hawkesworth  was  Interested  In  two  large 
tracts  of  land  In  the  counties  of  Rockingham, 
Albemarle,  and  Orange  In  the  state  of  Vir- 
ginia, that  the  lands  were  entirely  unproduc- 
tive, that  there  was  no  prospect  of  their  im- 
proving In  value,  that  It  was  to  the  interest 
of  the  lunatic  that  her  interest  should  t>e 
sold,  and  praying  for  authority  to  sell  the 
same,  It  was  referred  to  one  of  the  masters 
of  the  court  to  ascertain  whether  It  would  be 
advantageous  or  beneficial  to  the  said  luna- 
tic that  aU  her  right,  title,  and  Interest  In 
the  land  should  be  sold.  The  master  was  re- 
quired to  report  with  all  convenient  speed. 
He  obeyed  the  order  by  submitting  a  report 
of  even  date  with  the  order  Itself,  In  which 
he  states  that  the  land  consists  of  about  20,- 
000  acres;  that  It  Is  not  worth  6  cents  per 
acre,  and  be  does  not  believe  It  conid  be  sold 
for  any  price  in  cash;  that  one-half  of  it 
beloDga  to  the  lunatic;  and  that,  If  It  is  not 
disposed  of,  It  will  probably  be  sold  for  taxes. 
FpoD  tliese  facts  he  Is  of  opinion  that  It 


would  be  advantageous  and  beneficial  to 
Helen  D.  Hawkesworth,  the  lunatic,  that  all 
her  right,  title,  and  Interest  in  aald  land  be 
sold. 

The  proceedings  In  the  courts  of  the  state 
of  Xew  York  by  which  Helen  D.  Hawkes- 
worth was  adjudged  a  lunatic,  and  George 
F.  Butler  was  appointed  her  committee,  and 
authorized  to  sell  her  land  In  the  state  of 
Virginia,  and  the  deed  executed  by  him  in 
conformity  with  and  obedience  to  that  order 
constitute  the  only  authority  with  which  But- 
ler was  clothed  to  deveat  the  title  of  Helen 
Hawkesworth,  and  transmit  It  to  his  gran- 
tee. Nor  Is  It  pretended  that  there  Is  any 
other  deed  from  her  upon  which  the  title  of 
appellees  to  the  land  of  which  she  was  seis- 
ed can  rest.  It  It  settled  law  that  real  es- 
tate 18  exclusively  subject  to  the  laws  and 
Jurisdiction  of  the  courts  of  the  nation  or 
state  In  which  It  Is  located.  No  other  laws 
or  courts  can  affect  It.  Story,  Confl.  I^ws. 
I  S81.  And  It  was  said  by  Oiancellor  Z.i- 
briskle  hi  Davis  v.  Headley,  22  N.  J.  Eq.  115: 
"I  find  no  case  in  which  a  statute,  Judgment, 
or  proceeding  In  one  country  has  been  held 
to  affect  such  pn^ierty  when  situate  In  an- 
other country,  or  beyond  the  Jurisdiction  of 
the  sovereign  or  court  making  the  statute  or 
decree."  It  Is  true  '*that  In  cases  of  fraud, 
trust,  or  contract  courts  of  equity  will, 
whenever  Jurisdiction  over  the  parties  has 
been  acquired,  administer  full  relief  without 
regard  to  the  nature  or  situation  of  the  prop- 
erty in  which  the  controversy  had  Its  origin: 
and  even  where  the  relief  sought  consists  in 
a  decree  for  the  conveyance  of  property 
which  lies  beyond  the  control  of  the  court, 
provided  It  can  be  reached  by  the  exercise 
of  Its  powers  over  the  persons,  and  the  re- 
lief asked  Is  of  such  a  nature  as  the  court 
Is  capable  of  adminlBtering."  Wlmer  v.  Wl- 
mer,  82  Va.  901,  5  S.  £.  and  authorities 
there  cited. 

Between  these  two  propositions  there  Is 
not  the  slightest  conflict  The  decree  of  the 
court  does  not  operate  ex  proprlo  vlgore  in 
the  foreign  state  or  territory,  but,  having  ju- 
risdiction over  the  person.  It  will,  In.  cases  of 
fraud,  trust,  or  coutract,  compel  the  party 
within  Its  Jurisdiction  to  obey  Its  decree. 
As  was  said  by  Chancellor  Wythe  In  Farley 
V.  Sblppen,  Wythe,  135:  "If  an  act  perform- 
ed by  a  party  In  Virginia,  who  ought  to  per- 
form It,  will  be  effectual  to  convey  land  In 
North  Oarolloa,  why  may  not  a  court  of  equi- 
ty In  Virginia  decree  that  party,  regularly 
brought  before  that  tribunal,  to  pevtona  the 
act?  Some  of  the  defendant's  counsel  sup- 
posed that  such  a  decree  would  be  deemed 
by  our  brethren  of  North  Carolina  an  Inva- 
sion of  their  sovereignty.  To  this  shall  be 
allowed  the  force  of  a  good  objection  if  those 
who  urge  It  will  prove  that  the  aorerelguty 
of  that  state  will  be  violated  by  the  Vlt^lnia 
court  of  equity  decreeing  a  party  within  Ita 
Jurisdiction  to  perform  an  act  there,  wblcb 
act,  Tfrfnntarily  performed  anywhere,  wouU 
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uot  be  auch  a  violation."  In  ttie  last  claaae 
above  quoted  is  to  be  found  tbe  verr  kernel 
ot  tbe  matter.  A  fcvelgn  court  can  o»isq;>el 
a  party  within  its  jurisdiction  to  do  an  act  In 
Virginia,  whlcli  act,  If  Toluntarily  performed 
by  such  party,  would  not  violate  tbe  Bover- 
eignty  of  tbia  state.  If  Helen  Hawkeswortb 
bad  been  of  sound  mind,  and  bad  voluatatlly 
■conveyed  tbe  property  In  question.  It  would 
bare  been  a  valid  act,— valid  everywhere. 
So,  if  she  bad  as  a  result  of  contract  trust, 
or  fraud  been  under  obligation  to  convey  tbls 
property,  tbe  court  of  New  York,  baving  ju- 
rlsdlctlMi  over  her,  could  have  compelled 
obedience  to  Its  decree,  and  that  act  which 
she  could  voluntarily  have  performed  would 
have  been  equally  valid,  thoogb  done  ondor 
tbe  compulsion  of  a  decree  of  a  foreign  court 
But  here  we  have  no  such  case.  Helen 
Hawkesworth  was  a  lunatic.  She  has  made 
no  deed,  and  she  was  under  no  obligation, 
by  contract  or  otherwise,  to  make  a  deed. 
Tbe  authority  with  wblcb  Butler,  her  com- 
mittee, was  clothed.  Is  derived  not  from  her, 
but  from  the  laws  of  New  York,  and  tbe  act 
of  her  committee  derivM  its  whole  validity 
from  the  judgment  of  the  court  which 
clothed  bim  with  power  as  her  committee, 
and  upon  his  petition  decreed  the  sale  of  tbe 
property  of  the  lunatic  lying  beyond  its  ju- 
risdiction and  within  tbe  limits  of  this  state. 

We  are  of  opinion  that  the  deed  from 
George  P.  Butler  to  James  B.  Mount  as  at- 
torney in  fact  for  States  Wllklna  and  as 
committee  of  Helen  D.  Hawkesworth  was 
Ineffectual  to  convey  tbe  laud  in  controversy. 
Nor  do  we' think  that  any  efficacy  Is  impart- 
ed to  It  by  the  subsequent  conduct  of  States 
Wilkins  and  of  Mrs.  Furman,  the  daughter 
and  heir  at  law  of  Helen  Hawkesworth,  even 
if  tbe  deed  of  Butier  as  committee  is  to  be 
considered  as  a  voidable,  and  not  as  a  void, 
act.  Ratification  and  acquiescence  Im^y 
knowledge,  and  there  is  no  proof  In  this  rec* 
ord  that  tbe  acta  relied  upon  as  a  ratification 
of  or  acquiescence  in  the  assumption  upon 
the  part  of  George  F.  Butler  of  authority  to 
execute  the  deed  to  Prosper  Knowlton  were 
performed  with  knowledge  on  the  part  of 
Wilkins  and  Mrs.  Furman  of  tbe  existence  of 
that  deed,  and  tbe  circumstances  attending  its 
e.xecution. 

As  was  said  by  Judge  Harrison  in  Wilson 
V.  Carpenter,  91  Va.  192,  21  S.  E.  246:  "  'Con- 
firmation must  be  a  solemn  and  deliberate 
act'  *  *  *  No  man  can  be  bound  by  a 
waiver  of  bis  rights  unless  such  waiver  is 
distinctly  made  with  full  knowledge  of  the 
rights  which  he  intends  to  waive;  and  the 
fact  that  be  knows  his  rights,  and  Intends  to 
waive  them,  must  plainly  appear." 

As  we  have  seen,  appdlees*  title  flowing 
from  tbe  deed  of  Butier  to  James  K.  Mount 
passed  from  him  to  Prosper  Knowlton,  and, 
be  being  delinqnent  In  tbe  payment  of  taxes, 
It  was  sold  by  the  state,  and  a  deed  made  by 
It.  W.  Gambill,  clerk  at  Bockingbam  county 
court  on  tbe  6tb  of  December.  1867. 


What  has  been  said  with  reference  to  the 
deed  of  G^rge  F.  Butler  in  his  double  ca- 
pacity of  attorney  In  fact  and  committee 
renders  it  unnecessary  to  say  anything  with 
respect  to  the  deed  from  L.  W.  Gamblll  fur- 
ther than  to  remark  that  it  conveyed  only 
such  title  as  was  vested  In  Prosper  Knowl- 
ton, who  had  no  title,  and  could,  therefore, 
transmit  none. 

Nor  need  we  consider  whether  this  tax 
deed  could  be,  under  the  circumstances,  re- 
garded as  constituting  color  of  title,  for 
there  is  no  evidence  of  adversary  possession 
'  by  force  of  which  color  or  claim  of  title  could 
i  ripen  Into  a  good  title. 

Nor  do  we  deem  it  proper  to  inquire  Info 
the  title  of  appellant,  nor  to  express  any 
opinion  with  respect  thereto. 

We  are  of  opinion,  for  the  reasons  stated, 
that  the  decree  of  the  circuit  court  should  l>e 
reversed;  the  Injunction  awarded  dissolved, 
the  bill  dismissed,  and  the  appellaots  left  to 
I  prosecute  their  action  of  ejectment  In  the 
■  circuit  court  of  Rockingham  county  without 
prejudice  to  the  rights  of  the  parties,  plain- 
I  tiff  and  defendant,  to  that  suit  except  In  so 
1  far  as  we  have  found  It  necessary  in  this 
I  opinion  to  pass  upon  tbe  validity  of  the  deed 
to  James  R,  Mount  from  peorge  F,  Butler  as 
attorney  In  fact  for  States  Wilkins.  and  as 
committee  of  Helen  D.  Hawkesworth. 

RIELY  and  CARDWELL,  JJ.,  absent 


OABBSiB  V.  BBB8£ffiB  eC  al. 
(Sntfteme  Court  ot  Appeals  of  Tbrginia.  Jan.  IS, 
1899.) 

iKSOBASCa— PREMIUH  NOT&— DSVBItSBS. 

In  an  action  on  a  premium  note,  defendant 
testified  that  he  would  not  have  given  it  but  for 
a  representation  by  the  company's  agent  "that 
tiiere  would  be  no  trouble  in  getting  the  cash 
surrender  valae"  of  an  old  poHcy_  held  by  blni, 
which  he  had  been  unable  to  obtain.  SeU,  that 
the  agent's  statement  was  merely  an  expression 
of  opinion,  and  not  a  defense  to  tbe  note. 

Appeal  from  law  and  equity  court  of  city 
of  Richmond. 

Action  by  Bressee  &  Sons  against  one  Gar* 
ber  on  a  note.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  Affirmed. 

B.  B.  Munford  and  H  O.  Riely,  Cor  appel- 
lant  Thomason  ft  Minor,  for  appellees. 

BUCHANAN,  J.  The  defense  relied  on  In 
this  case  la  set  out  in  a  special  plea,  of  which 
the  following  is  a  copy: 

"And  the  sold  defendant  by  his  attorney, 
comes  and  says  that  before  the  making  of 
the  said  note  In  the  declaration  mentioned, 
to  wit  on  the  12tfa  day  of  June,  1895.  this 
defendant,  who  had  previously  procured  of 
the  Mutual  Life  Insurance  Company  of  New 
York  a  policy.  No.  675,4917,  on  what  was 
known  as  the  'contlnnoaa  Installment  plan,' 
went  to  tbe  office  of  said  plaintiffs.  In  tbe 
Oliamber  of  Commerce  Building,  In  •the  cl^ 
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of  Rlchmoud,  wbo  were  the  agents  of  the 
said  Mutual  Life  lusuraiu-e  Company  of  New 
York,  and  In  which  said  office  said  plaintiffs 
performed  their  duties  as  said  agents,  with 
the  view  of  procuring  the  cash  surrender 
value  of  said  policy;  that,  while  in  said  of- 
flce,  he  was  approached  by  one  Frederick 
Weber,  an  agent  of  said  Mutual  Life  Insur- 
ance Company  of  New  York,  and  an  agent 
of  said  plaiDtlOFs,  at  their  said  olttce,  and  In 
the  exercise  of  authority  as  such  agent  in 
said  office,  which  said  Weber  solicited  this 
defendant  to  take  out  another  policy  of  In- 
surance In  the  said  Mutual  Life  Insurance 
Company  of  New  Yorl^  known  as  the  '5  per 
cent  debenture  policy';  that  this  defendant 
Informed  said  Weber  that  he  could  not  af- 
ford to  take  out  said  policy,  not  being  able 
to  pay  the  premiums  upon  said  plan  of  pol- 
icy, and  would  not  take  it  out  unless  this  de- 
fendant could  first  obtain  In  cash  the  cash 
surrender  value  of  the  policy  above  referred 
to,  which  cash  surrender  value  this  defend- 
ant had  been  Informed  by  an  agent  of  said 
Mutual  Life  Insurance  Company  of  New 
York  amounted  to  several  thousand  dollars. 
The  said  Weber  thereupon  Informed  and  as- 
sured this  defendant  that  said  company 
would  pay  the  cash  surrender  value  of  this 
policy  In  cash  If  this  defendant  would  take 
out  the  new  policy  above  referred  to;  and, 
relying  upon  this  representation  and  assur- 
ance which  the  said  Weber  made  In  the  of- 
fice of  said  plaintiffs  In  the  city  of  Richmond, 
aforesaid,  and  in  the  character  as  agent  for 
both  the  plaintiffs  and  the  coinpaoy,  as 
aforesaid,  this  defendant  agreed  then  and 
there  to  take  out  a  policy  for  $10,000,  on  the  5 
per  cent  debenture  plan.  In  the  said  Mutual 
Life  Insurance  Company  of  New  York,  and 
on  the  12th  day  of  June.  1805.  executed  his 
negotiable  note  to  the  said  plaintiffs  for  the 
said  sum  of  $604,  the  amount  of  the  first 
premium  on  said  last- mentioned  policy, 
which  note  was  payable  six  months  after 
date.  And  said  defendant  says  that  but  for 
the  representations  and  assurances  made  by 
said  Weber,  the  agent  of  said  company  and 
of  said  plaintiffs,  he  would  never  have  taken 
out  said  last-mentioned  policy,  or  executed 
said  note. 

"And  said  defendant  avers  that,  both  by 
letter  and  In  person,  he  requested  and  de- 
manded a  performance  on  the  part  of  the 
Bald  Mutual  Life  Insurance  Company  of  New 
York  of  the  contract  made  by  their  agents  in 
their  behalf,  as  aforesaid,  and  the  payment 
of  iiie  cash  surrender  value  of  the  aforesaid 
policy,  but  that  said  Mutual  Life  Insurance 
Company  of  New  York  has  hitherto  wholly 
failed  and  refused  to  pay  In  cash  to  this  de- 
fendant the  cash  surrender  value  of  the  pol- 
icy, or  to  in  any  respect  comply  with  the 
said  contract  And  said  defendant  avers 
that  in  consequence  of  this  failure  on  the 
part  of  said  Mutual  Life  Insurance  Company 
of  New  York  to  perform  Its  contract  and  pay 
the  cash  aurrender  value  of  said  policy  as 


aforesaid,  this  defendant  thereupon  Informed 
said  company  that  he  would  not  pay  the 
amount  of  the  aforesaid  note  grlven  for  the 
first  premium  on  said  policy,  and  that  said 
pollc}'  was  surrendered  and  held  by  falm  sub- 
ject to  their  order. 

"And  the  defendont  avers  that  by  reason 
of  the  premiums  aforesaid,  the  said  note  of 
$601,  upon  which  action  was  brought  Is 
null  and  void,  and  defendant  Ib  not  bound  to 
pay  the  same. 

"All  of  which  the  aald  defendant  la  ready 
to  verl^." 

This  plea  was  objected  to.  but  the  court 
held  It  to  be  sufficient  and  allowed  it  to  be 
filed.  In  doing  this  It  must  have  held  that  the 
representations  and  assurances  of  Weber  that 
the  Insurance  company  would  pay  the  de- 
fendant the  cash  surrender  value  of  policy 
No.  576,405  If  he  took  out  the  new  policy 
of  Insurance  amounted  to  an  engagement  or 
undertaking,  and  were  not  mere  expressions 
of  opinion  as  to  what  the  Insurance  company 
would  do;  for,  if  this  latter  construction  be 
put  upon  the  plea.  It  did  not  set  up  a  good 
defense,  and  the  objection  to  It  ought  to  have 
been  sustained.  Watkins  v.  Improvement  Ca, 
92  Va.  1,  22  S.  E.  554. 

Construing  the  plea  as  setting  up  such  an 
engagement  or  undertaking.  Is  the  plea  sus- 
tained by  the  evidence? 

T^e  defendant  Is  the  only  witness  as  to 
what  took  place  between  Weber  and  himself. 
In  bis  testimony,  he  states  that  he  was  In 
need  of  money,  and  went  to  the  ottice  of 
the  plaintiffs,  who  were  the  agents  of  the 
j  Insurance  company  in  the  city  of  Richmond. 

to  see  if  he  could  get  the  cash  surrender  value 
I  of  the  policy  of  insurance  which  he  then  held 
.  In  that  company.  While  In  the  office,  he  met 
Weber,  who  urged  him  to  take  out  a  policy 
of  Insurance  upon  the  5  per  cent,  debenture 
plan.  He  told  Weber  that  he  had  a  policy 
In .  the  company,  and  was  not  able  to  take 
out  any  more  Insurance:  but,  if  he  could 
get  the  cash  surrender  value  of  his  policy,  he 
would  feel  like  taking  out  a  policy  on  that 
plan.  "He  [Weber]  assured  me  there  would 
be  no  trouble  about  getting  the  cash  surren- 
der value  of  It.  I  thought  he  knew  what  he 
was  talking  about,  and  I  told  him,  if  there 
was  no  trouble  about  getting  that  I  would 
take  out  the  policy;  and  I  did  take  out  that 
policy  with  this  distinct  nnderstandlng. 
♦  •  He  further  states  that  he  never 
would  have  taken  out  the  new  policy  but  for 
Weber's  assurance  that  he  "could  get  the 
cash  surrender  value  for  the  old  one." 

On  cross-examination  he  testllled:  "I  told 
Weber  that  I  did  not  care  to  take  out  addl- 
tioiml  insurance;  and,  when  he  talked  to 
me  on  that  subject  I  told  him  that  I  had  a 
policy  In  the  company,  and,  If  1  could  get  the 
cash  surrender  value  of  that,  X  could  prob- 
ably be  Induced  to  take  out  the  policy  as  he 
requested." 

Again,  wb«t  asked  If  the  rq;>resentatlons  of 
Weber  were  all  made  at  the  time  be  took  out 
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the  policy,  he  says:  "1  cannot  recollect  that 
I  ncTer  thought  there  would  be  any  trouble 
about  It  all.  All  I  remeuiber  Is  that  1  want- 
ed to  get  the  cash  surrender  value  on  my 
policy,  and  he  assured  me  there  would  be  no 
trouble  about  doing  It.  *  *  *  Weber  said 
there  would  be  no  trouble  In  the  world  about 
my  getting  the  cash  surrender  value.  That 
iras  the  Inducement  1  had  for  taking  it  out." 

There  can  be  no  doubt  from  the  defend- 
ant's evidence  that  he  was  Induced  to  talte 
out  the  new  policy  of  Insurants  by  reason  of 
the  representations  of  Weber;  but  were  they 
auytlilng  more  than  expressions  of  opinion 
on  the  part  of  Weber  as  to  what  the  in- 
surance company  would  do?  Weber  had  no 
authority  to  bind  the  insurance  company  to 
pay  the  cash  surrender  value  of  the  old  pol-. 
Icy.  His  language  does  not  show  that  he 
Intended  to  agree  that  his  company  would 
pay  It;  neither  does  the  defendant  seem  to 
have  so  understood  him,  for  be  says  that, 
when  Weber  assured  him  that  there  would 
be  no  trouble  about  getting  the  cash  surren- 
der value  of  his  old  policy,  he  "thought  Weber 
knew  what  be  was  talking  about."  If  he 
had  been  under  the  Impression  that  Weber 
was  making  a  contract  or  entering  into  an 
engagement  for  his  company  by  what  he  said, 
the  defendant  used  very  inappropriate  lan- 
guage to  express  his  meaning.  But  If  he 
understood  that  Weber  was  expressing  an 
opinion  as  to  what  his  company  would  do, 
upon  which  he  (defendant)  could  rely,  his 
language  was  peculiarly  appropriate. 

After  a  very  careful  consideration  of  all 
the  evidence,  and  in  the  most  favorable  light 
for  the  defendant  as  we  were  bound  to  con- 
sider It  upon  a  demurrer  to  the  evidence,  and 
with  a  strong  desire,  if  possible,  under  the 
law  (for  this  Is  a  very  hard  case),  to  dnd  In 
favor  of  the  defendant  we  have  been  unable 
to  do  so. 

The  judgment  of  the  drcolt  conrt  must  be 

affirmed. 

RIELT  and  CABDWBXX,  JJ..  absent 


HASHER'S  ADM'X  v.  HASHER'S  ADM'R 
et  a1. 

(Sopreme  Court  of  Appeals  of  VirginiA.  Jan.  12, 
1899.) 

LmtTATiox  or  Actions  —  Collection  Aoests  — 
CoXTiwuiso  Trusts. 

1.  Where  an  heir  appoints  an  agent  to  collect 
his  share  of  the  estate  and  turn  It  over  to  him, 
there  is  no  tmst,  and  limitations  commence  to 
run  against  hla  claim  for  the  share  collected 
from  the  date  of  colleetlonf  whether  demand  n 
made  or  not 

2.  The  fact  that  the  agent  collects  a  part  of 
the  share  some  time  after  he  collects  the  mam 
portion  does  not  make  it  a  eontinaing  trust 

Appeal  from  law  and  equity  court  of  city 
of  Richmond. 

Bill  by  Granville  Hasher  against  the  ad- 
ministrator of  Samuel  F.  Hasher  and  others. 
I'lalntlfT  having  died,  bis  administratrix  was 


substituted.  There  was  a  decree  In  her  fa- 
vor, and  defendants  appeal.  Reversed. 

Willis  B.  Smltb,  for  appellants.  A.  A. 
Gray  and  Pollard  &  Sands,  for  appellee. 

KEITH,  P.  Daniel  Hasher  died  In  the 
county  of  Louisa,  and  In  1861  there  was 
pending  in  the  circuit  court  of  that  county  a 
chancery  suit  for  the  settlement  of  his  es- 
tate, and  the  distribution  of  the  proceeds 
among  his  children.  The  parties  Interested 
determined  that  all  questions  at  issue  be- 
tween them  should  be  settled  out  of  court 
Thereupon  they  selected  arbitrators,  and  dis- 
missed the  pending  suit,  and  GranvlUe  Hash- 
er, who  lived  in  the  state  of  Mississippi,  ap- 
pointed his  brother,  Samuel,  bis  ogent  to  col- 
lect and  transmit  to  him  his  share. 

The  instrument  by  which  Granville  Gtasb- 
er  appointed  his  brother  his  agent  does  not 
appear  In  the  record,  but  from  the  papers 
filed  and  other  evidence  we  are  of  opinion 
that  he  was  the  attorney  In  fact  to  collect 
and  transmit  to  his  brother,  in  Mississippi, 
the  proceeds  of  his  Interest  in  the  estate  of 
their  father,  and  to  that  end  to  sell  and  dis- 
pose of  bis  interest,  and  to  collect  and  re- 
ceipt for  money  due. 

By  a  letter  dated  November  2S,  1861,  and 
postmarked  Salem,  Miss.,  November  SOth  of 
that  year,  Granville  Hasher  acknowledges 
receipt  of  a  letter  from  Samuel,  informing 
him  that  he  had  effected  a  division  of  th<> 
property,  and  that  he  expected  to  get  the 
money  In  a  short  time;  that  he  did  not  de- 
sire to  keep  it  as  It  would  not  be  safe;  and 
that  he  would  write  aa  soon  as  he  received 
It. 

Leaving  out  of  view  a  letter  written  by 
Samuel  F.  Hasher  to  his  brother,  and  mailed 
June  26,  1863,  but  which  is  not  shown  tc 
have  been  received  by  Granville  Hasher, 
there  appears  to  have  been  no  further  com- 
munication between  the  principal  and  his 
agent 

Samuel  F.  Hasher  diffd  In  the  city  of  Rich- 
mond in  February,  1894,  and  in  December, 
1895,  Granville  Hasher  flied  his  bill  in  the 
law  and  equity  court  In  which  he  charges 
that  Samuel  F.  Hasher  "was  liable  to  ac- 
count to  him  in  his  fiduciary  relations  as 
agent  and  trustee,  •  *  *  and  pay  such 
sum  as  may  be  ascertained  Jnstly  and  right- 
ly due."  The  administrator,  widow,  and 
children  of  Samuel  F.  Hasber  are  made  par- 
ties defendant. 

The  defendants  pleaded  that  the  cause  of 
action  did  not  accrue  within  20  years  before 
said  bill  was  exhibited  and  process  Issued. 
Answers  were  aleo  filed  by  the  defendants, 
and  proofs  taken,  which  establish  the  facts 
heretofore  stated.  The  conrt  referred  the 
cause  to  a  commissioner,  and  upon  the  com- 
ing Id  of  the  report  rendered  a  decree  In 
favor  of  the  plaintiff  for  the  sum  of  f2,226.- 
14,  with  interest  on  9720.37,  part  thereof, 
from  the  1st  day  of  July,  1887. 
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We  are  <tf  opinion  that  tbis  decree  waa  er- 
roneous. Tbe  statute  of  limitation  la  a  bar 
to  the  action.  See  Lightning  Rod  Co.  t. 
Olegtaorn,  S9  Ga.  783.  In  that  case  tbe  ques- 
tion was  wliether  an  attorney  at  law  who 
has  collected  money  tor  a  client  and  retains 
It  Is  a  trustee.  The  court  said:  *'Ad  attor- 
n^'a  possession  of  the  money  of  fals  cllmt 
Is  more  iiiie  that  of  a  mere  ag»nt  or  bailee. 
It  would  be  devlatlDg  from  the  ordinary  use 
of  language  to  call  tbe  client's  money  trust 
property,  and  the  sole  duty  of  the  attoiney 
In  respect  to  It  la  to  pay  tt  orer.  He  has  no 
rlgbt  to  control  and  manage  It  as  a  trustee 
In  pMsesslon.  In  this  regard  his  powers  do 
not  extend  beyond  those  of  an  attorney  In 
fact  appointed  to  cc^lect,  and  the  latter  Is 
not  a  technical  trustee." 

More  can  be  said  In  support  of  a  trust  re- 
lation existing  between  an  attorney  at  law 
and  his  client  than  as  between  an  attorney 
In  fact  and  his  principal.  In  1  Sob.  New 
Prac.  p.  458.  It  is  said  '^hat,  to  exempt  a 
trust  from  the  bar  of  the  statute,  It  must  be 
—First,  a  direct  trust;  secondly,  It  must  be 
of  the  kind  -belonging  exclusively  to  the  Ju- 
risdiction of  a  court  of  equity;  and,  thirdly, 
tbe  question  must  arise  between  trustee  and 
cestui  que  trust."  See,  also,  Bart.  Ch.  Prac. 
p.  110. 

At  page  347  of  Wood  on  Limitation  It  Is 
said:  "The  tendency  of  the  courts  la  to  hold 
that,  in  the  case  of  an  ordinary  collecting 
agent,  whose  only  du^  Is  to  receive  and  pay 
orer  the  money  to  his  principal,  the  statute 
begins  to  run  Immediately  upon  the  receipt 
of  the  money,  regardless  of  the  question 
whether  a  demand  has  been  made  or  not. 
unless  he  has  fraudulently  concealed  the  fact 
of  its  receipt  by  him,  Or,  in  any  erent,  after 
the  lapse  of  a  reasonable  time  after  he  has 
received  It  In  which  to  notify  his  principal." 

In  this  case  there  was  no  title  rested  in 
Samuel  Hasher.  He  had  no  power  to  hold 
or  Invest  the  property  of  his  principal.  His 
plain  duty  was  to  collect  and  pay  over  at 
once,  and  this  was  flilly  understood  to  be 
the  contract  between  them,  as  Is  shown  by 
tbe  letter  of  November  28,  1861,  written  to 
tbe  agent  by  his  principal. 

It  appeara  that  an  Item  of  $7.08  was  col- 
lected November  7,  1868,  and  this  circum- 
stance la  relied  upon  by  appellee  to  establish 
a  contiDulng  trust  We  cannot  think  that 
the  delay  In  the  collection  by  the  agent  of  a 
part  of  tbe  money  at  all  afltects  the  char- 
acter of  the  relations  between  himself  and 
hla  principal.  Tbe  only  effect  that  could  be 
attributed  to  it  would  be  that  the  statute  of 
limitations  would  apply  only  from  the  date 
of  Its  collection,  but  this  Is  Immaterial  here, 
as  the  whole  demand  is  barred.  The  limita- 
tion relied  upon  by  the  appellee  Is  that  of  20 
yeara.  We  think  the  demand  was  barred  In 
five  years  after  the  statute  began  to  run. 
which  was  on  the  1st  of  January,  1868;  but 
that  circumstance  is  likewise  Immaterial  to 
this  case,  and  la  only  mentioned  In  order  to 


prevent  a  misapprehension  of  our  views  up- 
on the  subject. 

We  are  of  opinion  that  the  case  should  be 
reversed,  and.  this  court  entering  such  de- 
cree as  the  law  and  equity  court  should  hare 
entered,  tbe  bill  of  complaint  must  be  dis- 
missed. 

RIBLY  and  OARDWELIj,  JJ.,  absent  - 


TYSON  T.  WILLIAMSON. 
(Supreme  Court  of  Appeals  of  Virginia.  Jan.  12, 
1809.) 

BO!n»— I>crE:csB8— Obliqee'b  Uibkbpkesbxtatiox 

— RSSCIMIOTT— PLBAUi:fO— l!f»TKUCT10yS. 

.  1.  Code,  i  3289,  authorizing  the  obligor  of  a 
bond  to  plead  the  obligee's  frand,  in  laduciDK 
lum  to  execute  it,  as  a  defense  to  an  action 
thereon  at  law,  Is  not  available  where  such  de- 
fense is  based  on  equitable  erounds  requiring  a 
rescisBion  of  the  contract  ana  revestment  of  the 
vendor  with  a  consideration  therefor,  which  re- 
lief can  only  be  given  in  equity. 

2.  A  plea  to  an  action  oh  a  bond,  allegine  that 
land  for  which  it  was  given  "Is  worthless.'*^ is  in- 
sufficient,  since  it  does  not  allese  that  the  land 
was  not  worth  the  prioe  agreed  <Ht  at  the  time 
defendant  purchased  it. 

3.  Where  there  is  any  evidence  tending  to 
prove  facta  on  which  a  requested  instructioD 
18  based,  and  such  instruction  correctly  states  the 
law  applicable  to  such  facta,  the  instruction 
should  be  given. 

4.  Where  a  vendee  of  land  represented  to  de- 
fendant that  hia  vendor  was  stUI  the  owner,  and. 
as  the  pretended  agent  of  sach  vendor,  induced 
defendant  to  execute  a  bond  to  sucli  vendor  for 
the  land,  the  bond  is  subject  to  tbe  same  de- 
fenses, in  an  action  by  tbe  obligee,  as  it  would 
have  been  had  it  l>eea  made  payable  to  the  voi- 
dee,  and  then  assigned  by  him  to  plaintiff. 

Appeal  from  circuit  ooort  Bodibrldge  coun- 
ty- 
Action  by  (me  Willlamaon  against  one  Ty- 
am.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed. 

Frank  T.  Glasgow,  for  appellant  Wlnfleld 
Liggett  and  S.  H.  Letcher,  for  appellee. 

BUCHANAN,  J.  The  first  error  assigned 
Is  the  action  of  the  loww  court  rejecting  pleas 
numbered  1  and  4,  and  striking  out  a  portion 
of  plea  nimibered  2,  offered  by  the  defendaat, 
Tyson. 

Tbe  defense  attempted  to  be  set  up  In  plea 
No.  1  and  In  that  portion  of  plea  No.  2  which 
the  court  ordered  to  be  stricken  out  was  sub- 
stantially tbe  same.  It  was  averred  In  those 
pleas  that  the  defendant  was  Induced  to  enter 
into  the  contract  for  the  purdiase  of  tbe  lot 
for  wlitfh  the  bond  sued  on  was  executed,  by 
certain  representations  as  to  the  solvency  of 
one  McBrlde;  that  these  representations  were 
false  and  fraudulent;  that  defendant  soon 
after  be  discovered  the  fraud  practiced  upon 
him,  refused  to  pay  the  bond  In  suit,  and  of- 
fered to  rescind  the  contract  for  tbe  purchase 
of  the  lot  ud  to  make  a  deed  reconveytng  it 
to  the  plaintiff,  but  that  the  plaintiff  refused 
to  rescind;  wherefore  the  defendant  averred 
that  he  was  not  llaUe  on  the  writing  sued  on. 
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It  was  not  permitted  at  common  law,  in  an 
action  upon  contracts  nnder  seal,  to  proye  a 
failure  In  the  consideration  of  the  contract, 
or  fraud  la  Its  procnrement,  or  breach  of  war- 
ranty of  the  title  or  wmndness  of  the  personal 
property,  but  the  defendant  had  to  revert  to 
his  Independent  action  for  relief.  Wyche  t. 
Macklln,  2  Rand.  426;  Association  t.  Rockey, 
93  Ta.  678,  25  S.  B.  1000;  4  Minor.  Inat.  (3d 
Ed.)  792. 

It  Is  only  by  virtue  of  section  329Q  of  the 
Code  that  such  defenses  can  be  made  In  an 
action  upon  such  a  contract  (Association  v. 
Rockey,  supra);  and  under  It  the  defendant 
can  claim  compensation  or  damages  for  the 
iDjnry  which  he  has  suffered  by  reason  there- 
of, and  the  plea  which  sets  up  such  defense 
must  "allege  the  amount  to  which  be  Is  enti- 
tled by  reason  of  the  matters  contained  In  the 
plea." 

If  the  defense  is  based  upon  equitable 
grounds,  which  require  a  rescission  of  the 
contract  and  a  reluTestment  of  the  vendor 
with  the  title,  the  plea  provided  for  by  that 
statute  is  not  available,  because  the  court  of 
law  la  incompetent  to  do  complete  justice  be- 
tween  the  parties.  Mangus  v.  McClelland, 
98  Vs.  786,  22  B.  B.  864;  4  Minor,  Inst.  T96. 

There  can  be  no  rescission  In  this  action; 
neither  can  there  be  a  plea  Id  bar  based  upon 
the  right  and  offer  to  rescind.  If  the  fraud  or 
misrepresentations  relied  on  are  such  as  to 
Justify  a  rescission  of  the  contract.--as  to 
whldi  we  express  no  opinion,— tbat  relief  can 
only  be  had  in  a  court  of  equity. 

The  pleas  were  bad,  both  at  common  law 
and  under  the  statute,  and  were  properly  re- 
jected by  the  circuit  court. 

Plea  No.  4  was  evidently  framed  with  ref- 
erence to  the  provisions  of  section  3299  of 
the  Code;  but  It  does  not  aver  that  the  lot 
which  the  defendant  was  induced  to  purchase 
by  the  alleged  misrepresentations  of  the  plain- 
tiff's agent  was  not  worth,  at  the  date  of  hts 
contract,  what  he  agreed  to  give  for  it,  but 
avers  that  It  was  worthless  at  the  time  the 
plea  was  flled.  That  averment  Is  not  suffi- 
cient His  damages,  If  any,  are  to  be  ascer- 
tained and  fixed  as  of  the  date  of  the  con- 
tract,—the  time  the  fr&ad  is  alleged  to  have 
been  committed,— and  not  as  of  the  date  his 
plea  was  flled. 

This  plea  was  also  properly  rejected. 

Instruction  No.  4  of  the  defendant  was  re- 
fused by  the  court.  This  action  Is  assigned 
as  error.  The  only  objection  made  to  it  by 
the  plaintiff's  counsel  Is  Qiat  there  vras  no  evl- 
dence  tending  to  prove  the  facts  upon  which 
It  was  based.  In  this  we  think  he  Is  mis- 
taken. 

White  states,  in  one  part  of  his  testimony, 
though  he  faiakes  a  different  statement  in  an- 
other part,  ttiat  be  was  authorised  by  Bren- 
naman  to  sell  the  lot,  and  the  defendant  tes- 
tifies potfUvely,  and  without  objection,  that 
White  told  htm  when  he  purclinsed  the  lot 
that  be  (White)  represented  Wllliuuson,  the 
owner  of  it. 
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Under  our  practice.  If  there  be  any  evi- 
dence tending  to  prove  the  facts  upon  which 
an  Instruction  Is  based,  and  It  correctly  states 
the  law  ai^llcable  to  such  a  state  of  facts,  the 
Instruction  should  be  given.  Railroad  Co.  v. 
Lacy,  94  Va.  460,  26  S.  E.  684,  and  cases  cited. 

The  defendant's  Instruction  No.  5,  which 
the  court  rejected,  ought  to  have  been  given. 
If  White  pnrchased  the  lot  from  the  plaintiff, 
and  sold  It  to  the  defendant  without  disclosing 
the  fact  that  he  was  the  owner  of  it,  but  rep- 
resented that  the  plaintiff-  was  the  owner, 
and  had  the  bond  made  payable  to  him  instead 
of  to  himself,  it  would  be  subject  to  the  same 
defenses,  in  a  suit  between  the  plaintiff  and 
the  defendant  as  it  would  have  t>een  if  It  had 
been  made  payable  to  White,  and  thMi  assign- 
M  hy  him  to  the  plaintiff. 

For  these  errors  the  Judgment  complained 
of  most,  be  reversed,  and  the  cause  remanded 
for  a  new  trial,  to  be  had  in  accordance  with 
the  views  expressed  In  tlilB  opinion. 

BIBLT  and  GARDWELL,  JJ.,  absent 


BAILET  T.  McCANGB. 
(Supreme  Court  of  Appeals  of  Virginia.  Jan.  12, 
1899.) 

Actios  tor  Assault  —  P«otikce  of  Coukt  and 

Jt:RT— ISSTKICTIOXS, 

1.  An  instroctiOD,  in  an  action  for  assault,  that, 
if  defendant  assaulted  plaintiff  willfully,  the 
jury  might  give  vindictive  damages,  is  not  ob- 
jectionable, OS  aasunilDg  that  an  assault  was 
made. 

2.  The  court  will  not  disturb  a  verdict  as  ex- 
cessive, uulesa  it  has  been  influenced  by  pas* 

sion,  partiality,  or  prejudice. 

Error  to  hustings  court  of  Petersburg. 

Action  by  one  McCance  against  David  Bail- 
ey. There  was  a  Judgment  for  plaintiff,  and 
defendant  brings  error.  AfiBnued. 

Hamilton  &  Mann,  W.  B.  Mcllwalne,  J.  A. 
D.  Richards,  L.  A.  Bailey,  and  J.  M.  Johnson, 
for  plaintiff  in  wror.  W.  R.  McKenney,  for 
defendant  In  error. 

KEITH,  P.  McCance  brought  suit  In  the 
hustings  court  of  the  city  of  Petersburg 
against  DavW  Bailey,  charging  tbat  one  Wil- 
liam Ellis  bad  made  an  assault  upon  him, 
acting  as  the  agent  and  at  the  instigation  of 
the  defendant.  In  this  suit  the  Jury  found 
a  verdict  for  $2,000,  upon  which  the  court 
entered  Judgment  During  the  trial  the  de- 
fendant took  several  bills'of  exceptinns  to  the 
rulings  of  the  court,  and  the  case  la  now  be- 
fore us  upon  a  writ  of  error. 

After  the  evidence  had  been  concluded,  the 
plaintiff  asked  the  court  to  give  four  In- 
structions, all  of  which  It  refused,  and  In 
lieu  thereof  gave  seven  of  Its  own,  and  this 
action  of  the  court  constitutes  the  defend- 
ant's first  bin  of  exceptions. 

Plaintiff  In  error  indulges  in  much  learned 
and  acute  criticism  upon  the  form  of  the  in- 
structions given  by  the  court    To  Illustrate 
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the  general  character  of  the  objections  urg- 
ed, we  will  take  what  Is  said  with  respect  to 
th'e  seventh  Instruction,  which  Is  as  follows: 

"If  the  jury  believe  from  the  evldrace  that 
the  defendant  a'ssaulted  the  plalntifT  wlllfnlly, 
and  upon  slight  provocation,  or  no  provoca- 
tion at  all,  they  may,  in  addUion  to  the  dam- 
ages mentioned  above,  give,  In  their  discre- 
tion, exemplary  or  vindictive  damages,  by 
way  of  punishment" 

PlalutifF  In  error  finds  in  this  language  an 
effort  upon  the  part  of  the  court  to  usurp  the 
province  of  the  jury,  and  many  cases  are  cit- 
ed to  show  the  jealous  care  with  which  this 
court  watches  over  the  trial  by  jury,  and 
protects  It  from  the  slightest  invasion  of  its 
duties  and  privileges  upon  the  part  of  the 
trial  court.  It  Is  urged  that  in  the  mstruc 
tion  quoted  the  court  assumes  that  an 
sault  was  made,  and  the  only  question  left 
to  the  jury  Is  whether  the  assault  was  will* 
ful  and  upon  slight  prorocation  or  no  provo- 
cation at  all.  The  objection  betrays  the 
straits  In  which  the  plaintiff  In  error  Is  pla- 
ced. It  Is  plain  to  us  that  it  was  under  the 
instruction  for  the  jury  to  say — First,  wheth- 
er or  not  the  defendant  had  been  guilty  of 
assault;  and,  secondly,  whether  that  assault 
had  been  wlUfuI,  and  upon  slight  provocation 
or  no  provocation  at  all.  Those  were  the 
conditions  upon  which  the  conclusion  of  law 
was  predicated.  It  was  left  to  the  jury  to 
say  whether  or  not  a  "willful  assault"  had 
been  made,  and.  If  they  found  such  an  as- 
sault was  established  by  the  evidence,  then 
they  were  told  that  it  followed,  as  a  matter 
of  law,  that  they  could  give,  in  their  discre- 
tion, exemplary  or  vlndlctlTe  damages  by  way 
of  puulshment. 

And  so  with  a  like  objection  urged  to  other 
instructions  given  by  the  court.  The  criti- 
cism upon  them  Is  without  merit,  and  we 
are  of  opinion  that  the  court  correctly  nnd 
Bufflclentlr  propounded  the  law  at  the  case  to 
the  jury. 

When  we  come  to  the  facts,  they  are  to 
be  considered  as  upon  a  demurrer  to  the 
evidence,  and.  In  the  light  of  that  rule,  the 
testimony  must  be  taken  to  establish  that  the 
defendant  in  error,  a  man  more  than  00  years 
of  age,  quietly  walking  along  the  streets  of 
the  city  of  Petersburg,  was  willfully,  and 
without  provocation,  assaulted  by  William 
BUis,  at  the  instigation  of  David  Bailey,  who 
was  present,  inciting,  encouraging,  and  ap- 
proving the  commission  of  the  offense.  The 
injuries  Inflicted,  while  not  such  as  to  endan- 
ger life,  were  Inflicted  is  a  wanton  and  un- 
justlflable  manner.  The  head  of  defendant 
In  error  was  cut  In  several  places,  bis  eyes 
were  bruised,  bis  ear  was  bitten,  and  his 
back  was  strained,  and  this  ontrage  was  per- 
petrated upon  him  by  the  negro  man,  Ellis, 
incited  and  encouraged  thereto  by  the  plain- 
tiff in  error,  David  Bailey. 

The  jury  which  heard  the  evidence  was  of 
opinion  that  ¥2,000  was  a  proper  sum  to  al- 
low u  damages  for  this  most  aggravated  as- 


sault. The  Judge  who  presided  at  the  trbU 
approved  the  verdict,  and  the  authorities  cit- 
ed by  the  learned  counsel  for  plaintiff  in  er- 
ror admonish  us  that  we  shall  not  trench  up- 
on the  province  of  a  jury  and  disturb  its  ver- 
dict, unless  It  has  been  influenced  by  passion, 
partiality,  or  prejudice. 

Upon  the  whole  case  we  are  of  opinion 
that  thwe  la  no  error,  and  the  Judgment  of 
the  hQstings  court  Is  affirmed. 

BIBLY  and  OABDWELL,  33.,  absent. 


MABYE.  Anditor.  v.  BOARD  OF  AGRICUL- 
TTTBE. 

(Sopreme  Court  of  Appeals  of  Titginia.  Jan.  VI, 

1888.) 

Statdtei  — RsniL— Buauu  or  AsKiaoiffiru— 
Halahies  and  Expenses. 

1.  Act8  1897-98,  p.  717,  providing  for  the 
payment  of  salaries  and  expenses  of  the  borean 
of  agriculture  out  of  the  taxes  and  fees  collect- 
ed on  forfeitures,  and  In  no  event  out  of  the 

Sublic  treasury,  repealed  any  authority  fh.»t  maj 
ave  existed  for  payment  of  such  salaries  and 
exuenses  out  of  the  treasurr. 

2.  By  Acts  1897-88,  p.  717.  there  is  appropriat- 
ed for  the  fiscal  years  of  1888  and  18&».  ti/r  the 
"commissioner  of  agrlcuituie,  salary  of.  $1.2U(i. 
His  clerk,  salary  of  $000,  which,  with  all  other 
salaries  and  expenses  of  the  bureau  of  agricul- 
ture," shall  be  paid  from  collections  on  forfei- 
tures, if  BOfficieDt,  and,  if  not,  pro  rata;  "but  in 
no  event  shall  such  salaries  and  expensof:.  or 
any  part  thereof,  be  paid  out  of  the  public 
treasury."  Beld,  that  the  commissioner's  saUiTy 
is  not  discriminated  from  other  salaries  and  ex- 
penses of  the  bureau,  and  is  not  payable  out  of 
the  treasury. 

Appeal  from  circuit  court  of  city  of  Rlcb- 
moud. 

Petition  by  the  board  of  agriculture  for  a 
writ  of  mandamus  against  Morton  Marye. 
auditor.  From  a  judgment  allowing  the  wiiL 
respondent  appeals.  Beversed. 

The  Attorney  General,  for  appellant  B. 
Carter  Scott,  for  appellee. 

KEITH,  P.  A.  S.  Buford  and  others,  con- 
stituting the  board  of  agriculture,  presented 
their  petition  to  the  circuit  court  of  the  city 
of  Richmond  asking  for  a  mandamus  upon 
Morton  Marye,  auditor  of  tte  commonwealth, 
requiring  him  to  pay  certain  warrants  drawn 
upon  him  by  the  treasurer  of  the  board  of 
agriculture,  and  countersigned  by  Its  presi- 
dent, amounting  to  $597.65.  The  petition  re- 
cites that  grave  duties  are  imposed  upon  the 
board,  of  much  importance  to  the  agricultural 
interests  of  the  state,  in  the  preparation  of 
handbooks,  the  examination  and  testing  of 
fertilizers,  the  distribution  of  seeds,  the  pub- 
lication of  Information,  and  the  making  of 
annual  reports;  that  for  the  purpose  of  car- 
rying out  the  designs  for  which  the  board 
was  established  an  appropriation  of  $10,000 
was  made  by  an  act  of  the  legislature  ap- 
proved March  6, 1888,  which  was  to  be  placed 
to  its  credit,  and  drawn  out  by  warrants  of 
Ito  treasurer,  connterBlgned  by  the  president 
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of  the  board.  Relators  further  aver  that  this 
law  baa  oeTcr  been  repealed,  unless  ft  be  by 
act  approved  March  3,  188S,  and  that  It  was 
Id  full  force  aod  effect  on  Uie  Ist  day  of  Oc- 
tober, 18!>7.  They  claim  that  under  the  pro- 
visions of  this  act  ou  the  1st  day  of  October, 
1897,  there  was,  or  sbould  have  been,  on  the 
books  of  the  auditor,  to  the  credit  of  the 
board  of  agriculture,  the  sum  of  $10,000,  and 
that  warrants  were  drawn  as  required  by  law 
on  this  fund,  which  were  honored  by  the  au- 
ditor for  the  sum  of  $7,118.81,  of  which  $5,- 
lei.ffii  were  paid  prior  to  March  3,  1898.  Re- 
lators claim  that  the  moneys  thus  paid  should 
have  been  charged  against  the  $10,000  appro- 
priated by  the  act  of  1H.S8.  and,  If  that  act 
was  not  In  force,  then  the  payment  was  with- 
out authority  of  law,  and  the  auditor  Is  with- 
out authority  to  use  money  dedicated  to  other 
purposes  by  the  legislature  to  wipe  out  this 
overdraft.  Relators  further  allege  that,  in 
order  to  keep  the  bureau  of  agriculture  a 
"going  concern,"  and  to  pay  salaries  and  ex- 
penses, they  drew  upon  the  auditor  sundry 
drafts  amounting  to  $597.65,  which  be  has  re- 
fused to  honor  because  of  the  provision  of 
the  general  appropriation  hill  approved  March 
3.  1806.  Warrants  numbered  1,  2,  3.  and  4, 
filed  with  the  petition,  were  for  the  expenses 
of  the  bureau,  and  those  numbered  5,  6.  and  7, 
were  for  salaries  of  officials  and  employ^  of 
the  government. 

Section  8  of  an  act  of  March  5,  1896  (Acts 
1885-96,  p.  926).  Is  as  follows: 

"The  board  of  agriculture  shall  adopt  all 
needful  rules  and  regulations  providing  for 
the  collection  of  the  money  arising  from  the 
fees  aforesaid  or  from  fines  Imposed  under 
this  act,  and  shall  require  the  same  to  t>e 
deposited  with  the  treasurer  of  the  state,  and 
only  to  be  drawn  therefrom  upon  warrants 
Issued  by  the  auditor  of  the  state,  out  of 
which  shall  be  paid  only  the  expense  of  carry- 
ing out  the  provisions  of  this  act,  Including 
a  rrnnmlssion  of  three  per  centum  to  the  com- 
missioner of  agriculture  for  collecting  and  dis- 
bursing the  said  fees  and  fines,  which  sum 
for  all  purposes  sball  not  exceed  the  sum  of 
three  thousand  dollars  In  one  year.*' 

It  appears  from  the  petition  that  there  has 
been  collected  under  that  section,  and  de- 
posited with  the  treasurer  of  the  state,  the 
sum  of  $7,090.  Relators  claim  that  this  fund 
Is  "earmarked"  by  law,  and  can  only  be  used 
In  paying  ez[>enses  Incurred  In  carrying  oat 
the  "fertilizer  laws"  of  the  commonwealth, 
and  a  commission  of  8  per  centum  to  the  com- 
misfloncr  of  agriculture.  Wben  tbe  auditor 
"read  the  appropriation  bill  approved  March 
3.  1808,  and  found  that  he  bad  allowed  the 
•um  of  $7,118.81  to  be  drawn  out  of  the  treas- 
ury, and.  believing  that  he  had  no  authority 
of  law  therefor,  [be]  laid  violent  hands  on  the 
above  money  received  from  fertilizer  taxes 
amounting  to  $7,000,  and  used  it,  as  he  claims, 
to  wipe  out  the  aforesaid  overdraft"  This 
act  on  tbe  part  of  tbe  auditor  is  claimed  to 
have  t>eea  without  ftnthoilty  of  law.  Be- 


lators  further  aver  that  they  are  officers  of 
the  state,  that  their  employes  arc  employes 
of  the  government,  and  come  within  the  ex- 
ception of  clause  6  of  the  act  approved 
March  3,  1898.  They  therefore  pray  for  a 
writ  of  mandamus  to  conipi'l  the  auditor  to 
iionor  the  warrants  drawn  upon  him. 

To  this  petition  the  auditor  of  public  ac- 
counts filed  his  answer,  and  denied  that  the 
commonwealth  of  Virginia  owes  the  relat- 
ors, or  any  one  for  its  use,  the  sum  of 
$597.65.  but  admits  that  there  Is  now  In  the 
treasury  tbe  sum  of  $159.12  applicable  to  the 
payment  of  the  warrants  drawn  upon  him. 
He  avers  that  the  act  of  March  3,  1898,  re- 
peals the  act  of  Mnvch  3.  ISSS.  and  all  sul»- 
sequent  acts.  In  so  far  as  said  act  appro- 
priates any  money  for  tbe  benefit  of  the 
board  of  agrloultuie.  He  states  that  during 
tbe  fiscal  year  ending  September  30,  1808, 
there  was  collected  and  paid  into  the  treas- 
ury taxes  and  fees  on  fertilizers  amounting 
to  $7,000,  and  that  be  paid  warrants  drawn 
upon  him  by  tbe  board  durlug  that  period 
amounting  to  $6,930.88;  that  the  several  un- 
expended balances  of  prior  annual  appropria- 
tions made  for  the  benefit  of  the  board  of 
agriculture  have  heretofore,  at  the  close  of 
the  several  fiscal  years,  been  duly  settled, 
and  are  not  now  available  to  pay  tbe  war- 
rants mentioned  In  the  petition. 

It  is  not  to  be  denied  that  much  confusion 
exists  in  the  l^Islatlon  with  respect  to  tbe 
board  of  agriculture,  but  the  legislature, 
when  It  passes  an  appropriation  bill.  Is  pre- 
sumed to  know  the  condition  of  the  treasury, 
the  sums  that  have  been  theretofore  paid  out 
under  existing  laws,  the  balances  to  the 
credit  of  the  various  divisions  of  the  state 
government  and  the  sums  paid  out  for  their 
support. 

The  appropriation  bill  (Acts  1895-06,  p. 
608)  Is  entitled  "An  act  appropriating  the 
public  revenue  for  the  two  fiscal  years  end- 
ing, respectively,  the  30th  day  of  September, 
1806,  and  the  30th  day  of  September,  1897." 
Indeed,  all  the  appropriation  bills,  so  far  as 
we  have  examined  them,  have  a  similar.  If 
not  identical,  caption,  and  appropriate  mon- 
ey for  the  flsMl  year  beginning  on  the  30th 
of  September  preceding  their  passage,  and 
cover  the  period  of  two  years  from  that  date. 

No  money  can  be  lawfully  paid  out  of  tbe 
treasury  except  In  pursuance  of  appropria- 
tions made  by  law.  Const  Va.  art.  10,  S  10. 
When  the  legislature  came  to  pass  the  ap- 
propriation bin  of  March  3.  1898.  It  Is  pre- 
sumed to  have  done  so  with  full  knowledge 
of  the  situation.  It  knew  the  previous  legis- 
lation with  respect  to  the  board  of  agricul- 
ture, and  that  by  virtue  of  It  the  board  had 
paid  Into  the  treasury  a  certain  sum  derived 
ffom  fees  collected  In  the  performauoe  of 
Its  duties.  It  knew  that  the  auditor  had  paid 
out  a  certain  sum  of  money  upon  the  war- 
rants of  the  board,  and  It  took  the  situation 
)ast  as  It  existed,  and  passed  the  act  of 
March  3,  1898  (Acts  1897-98.  p.  717). 
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Tbere  in  i4)proprlated  by  tbat  act  for  tbe 
flflcal  years  ending  September  30,  1^8,  and 
September  30,  1800,  for  the  "commiasioner 
of  agriculture,  salary  of,  twelve  bundred  dol- 
lars. His  clerk,  salary  of  five  hundred  dol- 
lars, which,  with  all  other  salaries  and  ex- 
penses of  the  bureau  ot  agriculture,  shall  be 
paid  from  the  fees  and  taxes  collected  on 
forfeitures  if  sufficient  for  the  purpose;  if 
not  they  shall  be  paid  pro  rata  from  said 
funds;  but  in  no  event  shall  such  salaries 
and  expenses,  or  any  part  thereof,  be  paid 
out  of  the  public  treasury.  Should  there  be 
any  excess  from  said  taxes  and  fees  on  fer- 
tilizers the  same  shall  be  paid  into  the  treas- 
ury." 

Language  could  hardly  be  more  explicit, 
and  by  force  of  it  any  authority  of  law 
which  may  theretofore  have  existed  for  the 
payment  out  of  the  pnblic  treasury  of  any 
sum  for  salaries  and  expenses  on  the  part 
of  the  board  of  agriculture  was  repealed,  if 
not  In  express  terms,  by  a  necesfuiry  impllca-  , 
tion.    If  the  fees  and  taxes  were  suificieut 
to  pay  the  salaries  and  expenses,  well  and 
good;  if  Insufficient  to  pay  them  In  full,  the 
funds  were  to  be  distributed  pro  rata;   if  i 
more  than  sufficient,  the  surplus  is  to  be  cov-  | 
ered  Into  the  treasury,  but  "in  no  event  shall  i 
such  salaries   and   expenses,  or  any  part 
thereof,  be  paid  out  of  the  public  treasury." 

The  circuit  court  was  of  opinion  that  the 
salary  of  the  commissioner  could  be  discrim- 
inated from  other  expenses  and  salaries  of 
the  bureau  of  agriculture,  and  was  payable 
out  of  the  treasury.   This  view  rests  mainly 
upon  the  punctuation.   The  law  says,  "Com- 
missioner of  agriculture,  salary  of,  twelve 
hundred  dollars,"  with  a  period  after  the  ' 
word  "dollars."    "His  clerk,  salary  of  Hve 
hundred  dollars,"  and  then  follows  the  para- 
graph as  above  quoted.   While  c<Hiceding  the 
force  of  the  views  presented  by  the  circuit 
court  In  its  opinion,  we  are  constrained  to 
the  conclusion,  reading  the  whole  paragraph 
together,  and  thus  seeking  to  asc-ertaln  Its 
true  intent  and  meaning,  that  there  was  no  , 
purpose  upon  the  part  of  the  legislature  to  < 
distioguieh  or  discriminate  the  salary  of  the  j 
commissioner  from  other  salaries  and  ex-  j 
I>enses  of  the  bureau  of  agriculture.  "The 
commlsBloner  of  agriculture  a   salary   of  < 
twelve  hundred  dollars,  his  clerk  Siilary  of  ; 
five  bundred  dollara,  which,  with  all  other 
salaries  and  expenses  of  the  bureau  of  agrl- 
<-iilture,  shal]  be  paid  from  the  fees  and 
tuxes  collected  on  fertilizers  If  sufflcient  for 
the  purpose;  but  In  no  event  shall  such  sal- 
aries and  expenses,  or  any  part  thereof,  be 
paid  out  of  the  public  treasury."    The  writ 
of  mandamus  will  not  issue  in  such  a  case 
except  to  compel  the  performance  of  a  plain 
duty.    There  can  be  no  payment  of  public 
money  except  in  pursuance  of  law.  and  we 
have  been  able  to  discover  no  such  law  ap- 
plicable to  this  case. 

It  Is  not  for  us  to  express  any  (q;)lnlon  up- 
on the  merits  of  the  methods  pwrsued  in  the 


management  and  control  of  tlie  finances  of 
the  state.  They  are  doubtless  such  as  have 
come  down  to  us  from  the  past,  and  will 
prevail  until  altered  by  law.  Our  duty  ends 
when  the  conclusloa  is  reached  that  there  Is 
no  existing  law  which,  in  our  Judgment,  re- 
quires ns  to  grant  the  prayer  of  the  peti- 
tloners. 

Certain  formal  ob|}ecti<mB  were  taken  to 
the  petition,  but  upon  them  we  eqiresa  no 

opinion. 

The  judgment  of  the  circuit  court  must  be 
reversed,  and  the  petition  dismissed. 


SFILLER  et  aL  v.  WELLS  et  at 
(Supreme  Court  of  Appeals  of  Virginia.  Jan.  12, 
1890.) 

CoDHT^CoNCL'KRaXT  JURISDICTIOM  —  PBIOItlTI— 

HECBAXIC8'  Liens. 
Where  a  subcontractor  filed  a  bill  to  ascer- 
tain and  enforce  his  lien,  making  the  owner  and 
the  (reneral  contractor  parties  defendant,  and 
alleging  that  the  general  contractor  bad  perfect- 
ed his  lien  for  a  certain  amount,  whi^  was  in 
(act  the  amonnt  due  him,  and  diefendants  were 
served  with  process,  the  statute  of  limitations 
ceased  to  run  against  the  general  contractor's 
lien,  and  all  claiming  as  contractors  under  him, 
and  he  could  have  complete  relief  in  the  suit; 
and  hence  the  court  had  priority  of  jurisdicticm. 
as  against  a  court  of  concurrent  jurisdiction,  in 
wbicfa  the  g«ieml  contractor  aftffwards  filed  s 
bill  to  enforce  bis  lien. 

Appeal  from  law  and  ctaanwry  court  of 
city  of  Norfolk. 

BOl  by  J.  W.  Wells  against  am  BpUto  and 
others  to  establish  and  enfbrce  a  mechanic's 
lien.  William  H.  Barnard  and  otbws  Inter- 
vened, claiming  as  suboontractors.  From  a 
decree  ascertalnhig  the  amounts  doe  com- 
plainant and  the  subcontractors,  and  direct- 
ing a  sale  of  the  property  to  satisfy  their 
demands,  Spiner  and  others  appeaL  Re- 
versed. 

CicoL-ge  Mcintosh,  for  appellants.  Thomas 
W.  Sheltou.  for  appellee.  B.  H.  Baker,  for 
A.  G.  Anthony. 

KEITH,  P.  The  facts  with  which  we  have 
to  deal  are  as  follows: 

Appellants  contracted  with  Wells  to  erect 
a  three-story  brick  building  in  tiie  city  of 
Norfolk,  which  was  completed  on  the  4th 
day  of  July,  ISOa.  On  the  30th  day  of  Au- 
gust of  that  year,  Welis  perfected  his  Hen 
88  general  contractor  by  filing  in  the  clerk's 
office  of  the  corporation  court  of  the  city  ot 
Norfolk  an  account  showing  the  amount  aud 
cliariicter  of  the  work  done,  the  material  fur- 
nished, the  prices  charged  therefor,  the  pay- 
ments made,  and  balance  due,  and  a  descrip- 
tion of  the  iiroperty  upou  which  he  claimed  a 
lieu,  all  of  which  was  duly  recorded  by  the 
clerk. 

At  rules  held  in  the  (derk's  office  of  the 
conn  of  law  and  chancery  of  the  city  of  Nor 
folk  on  the  first  Monday  In  January,  IbOT, 
Wella  fUed  bis  bill  to  enforce  tills  Uen.  Ap- 
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pellanta  were  made  parties  delendant,  and 
into  tbis  suit  came  a  Dumber j>f  persons  claim- 
ing as  subcontractors  under  the  plaintiff,  and 
asking  to  bare  their  rights  protected. 

William  H.  Baroardr  doing  busluuss  as  Bar- 
nard &  Co.,  also  filed  a  petition,  iu  which  he 
alleged  that  J.  W.  Wella.  the  geoeral  con- 
ti-actor,  had  contracted  with  him  to  do  the 
tinniug.  Iron  worlc.  and  plastering,  and  to 
furnish  the  neceaaary  terra-cotta  pipe  and 
work  for  draining  the  building  to  ite  erected; 
that  petitioner  had  fully  complied  with  his 
vuntraet  with  Wells,  and  had  on  the  31st  of 
.1  uiy.  18i)G,  filed  his  mechanic's  lien  upon  the 
Iniiiding  in  the  clerk's  office  of  the  corpora- 
tinu  court  of  the  city  of  Norfolk  for  $1,836.88, 
—that  being  the  balance  due  to  him,— and 
on  the  next  day  gave  notice  in  writing  to  the 
owners  of  the  property  of  the  amount  and 
character  of  the  lien.  Petitioner  further 
.nvers  that  on  the  '26th  of  December,  1896, 
Ite  instituted  a  suit  in  chancery  in  the  circuit 
court  of  the  city  u£  Xorfolk  against  Wells,  the 
general  contractor,  and  the  owners  of  the 
building,  to  enforce  his  said  lien;  that  the 
circuit  court  thus  acquired  Jurisdiction  of  the 
suit,  of  the  parties  thereto,  and  the  subject- 
matter  thereof.  On  the  28th  and  29tb  of  De- 
cember process  In  said  suit  was  duly  exe- 
cuted on  all  of  the  defendants,  and  from 
that  time  the  circuit  court  had  "excluaive  Ju- 
risdiction of  all  matters  growing  out  of  the 
enforcement  of  the  mechanic's  lien  against 
tlie  property,  and  the  settlement  of  all  mat- 
ters In  controversy  concerning  said  liens." 

The  prayer  of  the  petition  is  that  the  suit 
instituted  by  Wells  In  the  court  of  law  and 
chancery  of  the  city  of  Norfolk  to  the  first 
Jfinuary  mlee,  1897  (which  was  Monday,  the 
3d  day  of  the  month),  may  be  dismissed,  or 
tlint  be  may  be  restrained  from  further  pro- 
ceeding therein  until  the  final  disposition  by 
the  circuit  court  of  the  city  of  Norfolk  of  the 
suit  inatttuted  by  petitioner. 

By  a  decree  entered  April  lU.  181>7,  the 
cnuse  was  brought  on  to  be  heard  upon  the 
petition  of  Barnard  &  Co.  and  of  the  sub- 
contractore,  and  the  petition  of  Barnard  ft 
Co.  was  dismissed,  and  the  cause  referred  to 
a  commissioner  to  state  certain  accounts.  The 
commissioner  having  reported  in  obedience 
to  this  decree,  a  further  decree  was  entered 
on  the  Ist  of  July,  1897,  nscertalniug  the 
amounts  due  the  general  contractor  and  the 
subcontractors,  and  directing  a  sale  of  the 
real  estate  to  satisfy  their  demand.  From 
that  decree  appeliants  ^pealed,  and  the  chief 
contention  is  that  the  court  erred  tu  rejecting 
the  prayer  of  the  petition  of  Barnard  &  Co. 

In  Oralg  v.  Hoge.  95  Va.  275,  28  S.  E.  317. 
this  court  had  occasion  to  examine  the  law 
lo  relation  to  a  confilct  of  Jurisdiction  between 
two  courts  having  concurrent  Jurisdiction,  and 
it  waa  there  held  (Judge  Riely  delivering  the 
opinion)  that  "that  court  which  first  acquired 
cognizance  of  the  coutroversy,  or  obtains  pos- 
session of  the  property  In  dispute,  la  entitled 
lo  retain  It  until  the  end  of  the  litigation,  and 


should  decide  all  Questions  whieb  legitimately 
flow  out  of  the  controversy.  That  jurisdic- 
tion is  acquired  by  the  iasue  and  service  of 
process,  and.  In  case  of  conflict  between  courts 
of  concurrent  Jurisdiction,  the  date  of  service 
of  the  process  determines  the  prlorltr  of  the 
jurisdiction."  It  la  further  stated  that  tech- 
nical creditors'  bills  are  exceptions  to  the  gen- 
eral rule  which  pertains  to  a  conflict  of  Juris- 
diction between  courts  of  concurrent  Jurladic- 
tion;  but  as  the  bills  before  us  are  not  cred- 
itors' bills,  but  suits  brought  to  ascertain  and 
enforce  lieoi  binding  a  speclflc  piece  of  prop- 
erty, we  need  not  confuse  or  embarrass  the 
discussion  by  further  reference  to  this  excep- 
tion. The  mle  established  Is  necessary  to  th(^ 
orderly  and  decent  administration  of  Justice. 
Nothing  can  be  more  unseemly  than  a  strug- 
gle for  Jurisdiction  between  courts;  but  a 
rule  which  rests  for  its  support  upon  consid- 
erations of  convenience,  however  great,  and 
of  decency,  order,  and  priority,  however  ex- 
acting, must  yield  to  the  higher  principle 
which  accords  to  every  citizen  the  right  to- 
have  a  hearing  t>efore  some  court.  An  esseu'- 
tlal  condition,  therefore,  of  the  application  of 
the  rule  Insisted  upon  as  to  priority  of  Juris- 
diction, is  that  the  first  suit  shall  afford  th& 
plaintiff  In  the  second  an  adequate  and  com- 
plete opportunity  for  the  adjudication  of  hit- 
rights.  When  Barnard  &  Co.  Instituted  their 
suit  in  the  circuit  court  that  court  acquired 
jurisdiction  over  the  subject  of  litigation  and 
the  parties  to  It.  Wells,  who  afterwards 
brought  suit  in  the  law  and  chancery  court, 
was  made  a  party  defendant-  His  case  Is 
fully  stated  In  the  bill,~that  he  was  general 
contractor  for  the  erection  of  the  building, 
and  that  be  had  perfected  bis  mechanic's  Hen, 
amounting  to  $6,788.20,  the  precise  amn  for 
which  the  lien  Is  claimed  by  Wells  in  the  ac- 
count filed  as  an  exhibit  with  his  own  bill. 
The  lien  of  Wells,  of  course,  Inures  to  the 
benefit  of  all  subcontractors,  so  that  they  can 
also  be  amply  protected  in  the  circuit  court. 

While  the  suit  In  that  court  Is  not  a  general 
creditors'  bill,  and  did  not  affect  the  statute 
of  limitations  as  to  creditors  not  named  as  to 
parties  to  it,  there  can  be  no  doubt  that  as 
to  liens  claimed  by  parties  to  It,  and  directly 
involved  in  the  suit,  the  statute  ceased  to  run 
upon  its  institution.  The  work  was  complet- 
ed on  the  4th  of  July,  1806,  and  It  was  nec- 
essary to  sue  within  six  months,— that  Is  to 
say,  on  or  before  January  4,  1887;  but  we  are 
of  opinion  that  It  was  not  Incumbent  upon 
Wells  to  institute  a  separate  suit  in  order  to 
enforce  his  lien,  but  that  he,  and  those  claim- 
ing under  bim  as  subcontractors,  could  be  fully 
protected  in  the  suit  brought  by  Barnard  & 
Co.,  and  that  the  statute  ceased  to  run,  as  to 
the  lien  of  the  general  contractor,  from  Its  in- 
stitution. If  the  stoppage  of  the  statute  by 
the  suit  in  the  clrctiit  court  had  not  that  ^eet 
as  to  the  subcontractors  as  well  as  the  general 
contractor,  their  claims  would  have  been 
barred  when  pres«ited  In  tbe  rait  brought  by 
Wells;  for  their  petitions  were  not  filed  until 
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tbe  9th  of  April,  1887,— more  than  three 
months  after  tbe  exptratloQ  of  the  six  months 
within  which  it  was  necessary  to  bring  salt. 

We  are  of  opinion  that  the  general  con- 
tractor could  hare  had  complete  relief  In  the 
L-ircuIt  court,  which  first  acquired  Jurisdiction 
over  the  subject  of  litigation  and  the  parties 
to  It;  that  from  Its  Institution  the  statute  of 
limitations  ceased  to  run,  as  against  his  me- 
chanic's lien  and  all  claiming  as  contractors 
under  him;  and  that,  as  a  consequence,  this 
case  is  controlled  by  the  dedsion  in  Craig  t. 
Hoge,  supra;  and  the  decree  of  the  court  of 
law  and  chancery  is  therefore  rerersed. 

RIELX  and  CARDWRU^  JJ^  absent 


GRAND  F0T:XTAIX  OF  UNITED  ORDER 

OF  TRUF.  REFORMERS  t.  WII^ON. 
(Supreme  Court  of  Appe&ls  of  Virginia.  Jan.  12, 
1890.) 

Wills— What  Covstitutbb— Exscutidk  -Probatb 
— Mutual  Life  Insuranob— RiearB  or 
BKNBriciATiT— Infants. 

1.  Indorsements  by  the  holder  of  a  certificate 
of  membership  in  a  lienpficiai  order,  nring  to 
her  two  children  nil  her  interest  is  bucq  certifi- 
cate at  ber  death,  and  naming  an  executrix  to 
receive  payment  thereof,  are  testamentary,  and 
must  be  executed  as  a  will. 

2.  In  an  action  by  the  beneficiary  on  a  cer- 
tificate of  membersbip  in  a  beneficial  association, 
proof  of  payment  by  the  assodation  to  one  nam- 
ed as  executrix  in  an  instrument  inoperative  as 
a  will,  executed  by  tlie  insured,  with  the  appro- 
bation of  the  father  of  the  beneficiary,  who  was 
a  minor,  is  not  relerant,  nor  proof  that  the  pro- 
ceeds thereof  had  been  applied  to  the  support  of 
the  beneficiary. 

3.  Nor  proof  that  tbe  proceeds  had  been  ap- 
plied to  expenses  incurred  in  bebalf  of  the  in- 
inred  in  payment  of  doctors'  bills  and  in  placing 
a  stone  over  her  grave. 

4.  In  an  action  on  a  certificate  of  membership 
Id  a  beneficial  nssociatioQ,  evidence  that  a  tes- 
tamentary writing  thereon,  disposiug  of  the  pro- 
ceeds, was  executed  and  acknowledfwd  as  a  will, 
is  inadmisBible,  since  a  will  must  lie  proved  be- 
fore a  probate  court  and  admitted  to  record. 

Error  to  corporation  court  of  Ijynchburg. 

Action  by  William  Wilson,  a  minor,  by  his 
next  friend,  against  the  Grand  Fountain  of 
the  United  Order  of  True  Reformers.  From 
a  judgment  In  favor  of  plaintiff,  defendant 
brings  error.  Affirmed. 

Giles  B.  Jackson,  for  plaintiff  In  error.  R. 
P.  Armlstead  and  N.  T.  Goldsberry,  for  de- 
fendant in  error. 

KEITH,  P.  Plaintiff  In  error,  an  associa- 
tion organized  under  the  laws  of  this  state, 
Insured  the  life  of  Cella  Wilson  for  the  som 
of  9500.  upon  certain  conditlona  set  out  In 
Its  certificate.  Cella  assigned  this  certificate 
to  her  two  (dtildren.  WiUtam  and  Alice,  and 
upon  the  ^th  of  Alice  H  rested  In  WUIIam 
as  anr^TOT.  Upon  the  death  of  tala  mothw, 
he,  by  hia  next  friend.  Instituted  suit  In  the 
corporation  court  of  Lyncbbnrg  to  recover 
tbe  amount  dne,  which  resulted  In  a  Terdlct 


<  and  Judgment  In  his  favor.  Plalutlir  in  er- 
I  ror  during  the  trial  took  sundry  bills  of  ex- 
I  ceptlons,  and  tbe  cause  Is  now  before  us  upon 
j  a  writ  of  error. 

The  first  bill  of  exceptions  is  to  the  admis- 
sion of  the  certificate  of  membership,  but  as 
'  the  action  of  the  court  in  that  behalf  Is  not 
,  relied  upon  In  the  petition  for  the  writ  of 
'  error  nor  in  the  argument,  and  as  no  ground 
I  Is  perceived  upon  which  It  could  be  maln- 
I  talued,  It  will  not  be  further  noticed. 
'      The  second  bill  of  exceptions,  which  Is  the 
first  assignment  of  error  in  the  petition.  Is 
upon  the  following  ground:   When  the  de- 
fendant iu  error  read  the  certificate  before  the 
Jury,  It  omitted  to  read  a  certain  indorsement 
written  thereon  In  the  following  words  and 
figures: 

"Lynchburg.  Va.,  August  6,  1890. 
"This  is  to  certify  that  I,  Cella  Wilson,  do 
leave  to  my  two  children,  William  and  Alice, 
all  money  or  moneys  mentioned  on  the  face 
of  this  policy.  Miss  Sarah  C.  Watklns  to  be 
executrix,  who  shall  receive  all  the  money  or 
moneys  mentioned  on  the  face  of  this  policy 
for  my  two  children,  WfUlam  and  Alice  Wil- 
son. 

'The  said  Sarah  Watklns  shall  pay  afi 
money  drawn  on  the  face  of  this  policy  In  the 
True  Reformers'  Bank  for  my  two  chlldrMi, 
William  and  Alice.  I  now  sign  my  name  and 
fix, 

her 

"[SIgnedl  Cella   X  Wilson." 

marlc. 

'Hierpupon  plafnttfT  In  error  moved  the  court 
to  cause  It  to  be  read,  but  the  court  be- 
I  Ing  of  opinion  that  the  Indorsement  was  tes- 
;  tamentary  in  its  character,  refused  to  do 
I  so.    It  Is  clear  tliat  In  this  ruling  there  was 
'  no  error.  The  writing  Is  testamentary.  It 
;  makes  disposition  of  property  to  take  effect 
after  death,  and  names  an  execntrlz.  It 
could  be  operative  only  aa  a  wlil,  and  as  a 
will  it  is  Inoperatlre,  because  not  properly 
executed. 

Plaintiff  In  error  offered  to  sustain  the  Is- 
saes  on  Ita  part  by  the  deposition  of  Sarab  C 
Watklns,  which  the  court  excluded,  and  this 
action  Is  assigned  aa  error.  The  court  wait 
plainly  right.    She  had  bea»  named  as  ex- 
;  ecutrlx  iu  the  paper  above  referred  to.  As 
that  paper  could  not  be  proved  as  a  will,  it 
conferred  no  anthnrlty  upon  her  whatever, 
bnt  was  a  mere  nullity,  and  any  payment 
{  made  to  ber  by  plaintiff  In  error  upon  the 
i  faith  of  It  was  made  in  Its  own  wrong.  Mor 
I  was  It  relevant  to  show  that  the  money  had 
I  been  paid  to  her  with  the  approbation  of 
Samuel  Wilson,  tbe  father  of  tb»  beneflclaiiea, 
^  nor  that  Its  proceeds  had  been  applied  to  tbe 
I  support  of  William  Wilson,  or  toe  expenaea 
Incurred  on  behalf  of  Cella  Wilson  in  the  pay- 
ment of  doctors'  billa  and  placing  a  tDmbstone 
over  her  grave. 

The  mling  of  tbe  court  presented  In  bin  of 
exceptions  Xo.  6,  exclndlng  certain  witnesses 
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offered  by  plaintiff  In  error  to  show  that  the 
testamentary  writing  on  the  back  of  the  cer- 
tificate nomlns  S.  C.  Watklns  as  executrix 
was  acknowledged  by  Cella  Wilson  In  their 
presence,  that  It  was  written  at  her  instance 
and  request,  and  that  she  made  her  mark  for 
the  signature  thereto.  Is  not  well  taken. 

A  will  must  be  proved  before  a  probate 
court,  and  admitted  to  record,  and  the  testi- 
tnony  sought  to  be  adduced  was  wholly  lrrel> 
ovnnt  and  Inadmissible. 

The  court  certifies  the  facts  as  follows: 
That  Cella  Wilson  was.  at  the  time  of  her 
death,  a  member  of  the  Grand  Fountain  of 
the  United  Order  of  True  Reformers,  in  good 
standing;  that  all  her  dues  had  been  paid; 
that  the  policies  or  certificates  were  presented 
for  payment,  with  indorsements  thereon  by 
Sarah  C.  Watklns;  that  her  right  to  collect 
was  questioned,  and  payment  was  postponed, 
that  It  might  be  ascertained  to  whom  the 
money  was  to  be  paid;  and  that  at  a  later 
day  there  appeared,  at  the  Lynchburg  branch 
of  the  plaintiff  In  error,  Samuel  Wilson,  father 
of  William  Wilson,  with  bis  counsel,  and  S.  C. 
Watbins,  and  it  was  then  stated  that  the  par- 
ties had  agreed  that  the  money  was  to  be 
paid  to  S.  0.  Watklns,  and  payment  was  then 
and  there  made  and  receipted  for.  It  furthMr 
appears  that  the  money  was  paid  to  Sarah  C- 
Watklns  because  she  was  named  on  the  back 
of  the  policies  or  certificates  as  the  person  to 
receive  It;  and  it  was  farther  proved  that 
Sarah  C.  Watklns  transacted  all  the  business 
of  Cella  Wilson  In  her  lifetime,  and  was  her 
confidential  and  Intimate  friend,  and  that 
Alice  Wilson  died  before  her  mother. 

There  was  a  motion  to  set  aside  the  ver- 
dict, which  was,  we  think,  properly  over- 
ruled. There  can  be  no  doubt  that  the  facts 
stated  were  abundantly  sufficient  to  warrant 
the  verdict  and  the  Judgment  of  the  corpora* 
tlon  court. 

It  18  therefore  affirmed. 

BIELY  and  CARDWELL,  JJ.,  absent 


BUBRTJBB  T.  NATIONAL  LIFB  ASS'N  OF 
HARTFORD,  OONN. 

(Supreme  Court  of  Appeals  of  Ttts^nia.  Tan.  12, 
1899.) 

larB  ImosAHOB— CovDinoiis— VAUnmr— Appu^ 

CATION— MlSKKpRSSBXTATION  S—KmOWUDSB 

or  Aobst— Rights  or  BBXxpiciABT. 

1.  Code,  I  8252,  providing  that  no  condition 
or  restrictive  provision  of  a  policy  shall  be 
operative  aoless  In  writing  or  in  type  of  a  Bpec- 
Ified  sise,  applies  to  the  application,  where  it  is 
expressly  made  a  part  of  the  policy. 

2.  Where  the  benrficinry  in  a  life  policy  told 
the  agent  before  the  application  was  made  that 
he  onderstood  the  insured  to  he  hi  bad  hcaitu, 
and  to  have  been  rejected  by  other  companies, 
but  the  insured  showed  by  his  applications  to  the 
other  companies,  by  unqualified  statement  in 
the  application  for  the  policy  in  enit,  and  by  the 
certificate  of  the  medical  examiner,  that  he  was 
in  good  health,  and  had  never  been  rejected,  the 
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agent  was  not  diarged  vrith  knowledge  that  the 
statements  In  the  appUeation  were  false. 
3.  Where  Insurance  is  effected  on  the  life  of 

a  debtor  for  the  benefit  of  a  creditor,  and  mate- 
rial misrepresentations  inducing  the  contract  are 
made  by  the  Insured,  it  vitiates  the  policy, 
though  the  beneficiary  was  Ignorant  thereof. 

Error  to  law  and  equity  court  of  city  of 
Norfolk. 

Action  by  one  Burruss  against  the  Na- 
tloual  Life  Association  of  Hartford,  Conn., 
on  a  life  Insurance  policy.  There  was  a 
judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

George  Mcintosh,  for  appellant  Xd.  Pen- 
dleton, for  appellee. 


HARRISON,  J.  The  court  Is  of  opinion 
that  section  S2C2  of  the  Code,  which  provides 
that  no  failure  to  perform  any  condition  or 
restrictive  provision  of  a  policy  sball  be  a 
valid  defense  to  an  action  thereon,  imless 
such  condition  or  restrictive  provision  be 
printed  In  type  of  a  spedfled  size,  or  written 
with  pen  and  Ink  hi  or  on  the  policy,  affiles 
alike  to  the  application  and  the  policy  Issued 
thereon,  where,  as  In  the  case  nnder  c<m8ld- 
eratton,  the  apirilcatlon  Is  expressly  made  a 
part  of  the  contract  of  Insurance.  In  such  a 
case  the  application  and  tiie  policy  Issued 
thereon,  taken  together,  constitute  the  con- 
tract of  Insurance  between  the  lurtles,  and 
any  other  construction  wotild  enaUe  the  In- 
rarer  to  avoid  the  statute  by  potting  all  snch 
conditions  and  restrictlTe  provisions  In  the 
aj^ticatlon  a^me. 

In  the  case  at  bar  it  is  conceded  ttiat  tba 
conditions  and  restrlctWe  ivorlslons  finmd 
In  the  application,  the  Callore  to  perform 
which  is  relied  cm  by  the  defendant,  In  part, 
as  Its  defense  to  the  plalntUTs  motion,  are  In 
type  smsUer  Uian  that  required  the  statr 
ute.  The  clause  In  the  a|q;)UcBtlon  otnozloos 
to  this  iwotMod  of  the  statnto  most  thwe- 
fore  be  disregarded,  and  the  case  considered 
as  If  no  omdltlons  or  xestrlctlTe  provtsltma 
were  embodied  In  the  contract  sned  on. 

Not  rdylDg  on  the  ctHoditlon  tiiat  the  an- 
swers of  the  Insured  to  the  qnesttons  con- 
tained In  the  appUcatioo  staonld  be  trcnted  aa 
warranties  that  the  same  were  complete  and 
true,  tiie  defendant  company,  by  Us  plea, 
puts  In  Israe  the  bma  fides  of  the  contract^ 
by  fUIeglng  that  the  answws  made  by  tiie 
Insored  to  certain  material  questions  vreie 
ab8<dutely  false  and  untrue^  and  that  they 
were  nude  for  the  purpose  of  misleading, 
deceiving,  and  defrauding  the  dtfendant,  and 
did  deceive  and  mislead  it  Into  Issuing  the 
policy  sued  on. 

Recognizing  and  giving  full  force  to  the 
rule  controlling  In  case  of  a  demurrer  to  evi- 
dence, this  plea  la  abundantly  sustained. 
The  questions  and  answers  involved  were 
most  material,  and  the  answers  are  shown 
to  have  been  absolutely  false,  and  It  clearly 
appears  that  insnred  knew  they  were  fftlse 
wfara  mads. 
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Tbe  policy  In  questioa  was  Issued  for  tbe 
benefit  of  a  creditor  of  tbe  Insored,  who  Is 
tbe  plaintiff  In  error  here;  and  It  Is  con- 
tended that  the  beneficiary  Is  not  affected  by 
the  false  rept^sentatlons  of  tbe  Insured,  be- 
cause the  agent  of  the  company  who  took 
the  application  had  knowledge  ot  the  faldty 
of  such  statements  at  the  time  tbey  were 
made,  and  that  tbe  company  Is  therefore 
estoi^ed  to  rely  on  the  tame  aa  avoiding  tho 
policy. 

Independent  of  tbe  question  whether  sncb 
knowledge,  If  possessed  by  the  agent,  would 
bind  the  company,  snd  prevent  It  frcwn  rely- 
In;  on  the  fraud  of  the  Insured,  the  evidence 
does  not  sustain  .  tbe  contention  that  any 
such  knowledge  was  brought  home  to  tbe 
agent  Oreat  stress  is  laid  on  the  fact  that 
the  agent  applied  to  the  beneficiary,  and  sug* 
gested  his  taking  out  the  policy;  that  the 
beneficiary  then  told  the  agent  he  did  not 
think  a  policy  could  be  written  on  the  life  of 
the  Insured,  and  that  he  understood  blm  to 
be  In  bad  health,  and  to  have  been  declined 
by  other  insnrance  companies;  that,  In  reply, 
the  agent  said  that  made  no  difference,  that 
his  company  took  risks  declined  by  other 
eompanies.  HiIs  reply  of  the  agent  Is  fnlly 
explained  by  the  fact,  perfectly  nndeirstood 
by  the  insured,  that  the  company  took  flrst- 
class  risks  and  second-class  risks,  and  that 
the  premium  was  regulated  by  the  class  to 
which  the  Insured  l>elonged,  the  premium  for 
a  second  being  very  much  higher  tban  that 
for  the  first  class  risk.  The  insured  stood 
his  examination  for  the  policy  before  the 
medical  ezazntner,  and,  in  his  application, 
answered  the  questions  propounded  without 
any  qualification.  In  such  a  way  as  to  en- 
title blm  to  be  received  as  a  first-class  ri^. 
The  policy  was  Issued  upon  bis  life  as  a 
flrst-class  risk,  received  by  the  beneficiary  as 
snch,  and  tbe  premium  paid,  known  by  blm 
to  be  only  tbe  amount  required  for  a  first- 
dass  risk. 

The  beneficiary  is  shown  to  have  been  a 
man  of  business  experience,  carrying  a  large 
amount  of  Insnrance  oa  bis  own  life.  He 
knew  the  nsnal  course  was  for  ^e  Insured 
to  make  out  and  sign  an  applteatlon.  and  tot 
the  company  to  Issue  tbe  imllcy  on  the  faith 
at  ibB  statements  tbeteln  made;  and  he  does 
not  claim  to  have  underatood  or  supposed 
tliat  the  dtfendant  company  pursued  any 
different  course  in  that  respect  Tbe  state- 
ment by  tbe  ben^dary  to  the  agent  that  he 
understood  tbe  insured  to  be  In  bad  healfli, 
and  to  have  been  rejected  by  other  com- 
panies, did  not  estabUA  the  fact  that  those 
things  wwe  true;  at  most  it  could  tmly 
have  pot  tiie  ag«it  on  inquiry.  Tbe  result 
ot  that  Inquiry  was  to  show,  by  his  api^icB- 
tlims  to  other  companies,  by  hia  own  uuqual* 
Ifled  statMuents  In  the  appUcatiw  to  the  de- 
fendant company,  and  by  tbe  certiflcate  of 
the  medical  examiner,  that  he  was  in  good 
health,  and  bad  not  been  rejected  by  other 
companlea. 


It  would  hardly  be  contended  that  if  the 
Insured  bad  taken  out  this  ix^cy  for  his  own 
benefit  his  estate  could  recover  It  In  tbe 
face  of  the  gross  fraud  shown  to  have  been 
perpetrated  by  him  In  procnring  It  There 
Is  nothing  In  the  circumstances  of  the  esse 
to  place  the  beneficiary  In  any  better  posi- 
tion than  the  Insured  would  have  occn^ed 
had  tbe  policy  been  tot  his  benefit  Where 
Insurance  Is  eftected  upon  tbe  life  of  a  third 
person,  for  the  benefit  of  a  fseditor,  and  mis- 
reprnentatlons  of  material  matters  Inducing 
the  contract  are  made  by  the  par^  whose 
life  Is  Insured,  It  will  vitiate  the  policy,  al- 
though the  bMieflclary  was  Ignorant  of  aucfa 
false  representatlona 

For  these  reasons,  tbe  Jud^cokent  ciHn- 
plained  of  mnat  be  affirmed. 

BUfiLX  and  Q&BDWBLU  3J^  absent 


MOORE  V.  TRIPLETT. 
(Sapreme  Court  of  Appeals  of  Virginia^  Jan.  12. 
1S99.) 

Dbbds— COHsinsRATioK— Pathbir  or  Ohaxtor's 

DbbtS— OXAHTU'S  LlABIIiITT— TbUST— JdDICIAI. 

Sals— OonriHiCATioir  — Advahob  Bid — Accarr- 

AHflB — DlSCRRTIO^t  or  COOHT. 

1.  One  who  accepts  a  deed  In  conrideration  of 
his  agreero«it  to  pay  die  grantor's  debts  becomes 
primarily  liable  therefor. 

2.  Where  land  is  conveyed  in  consideration  of 
the  grautce's  promise  to  pay  the  grantor's  debts, 
equity  will  treat  the  transactioa  as  a  trust  and 
subject  tbe  proper^  In  the  hands  of  the  gran- 
tee, bis  representativei^  or  one  to  whom  he  had 
voluntarily  conveyed  It.  to  the  payment  of  such 
debts. 

8.  Whether  a  Judicial  sale  Bhonld  not  be  con- 
firmed because  of  an  adrance  bid  of  10  per  cent, 
of  tbe  price  bid  at  the  sale  is  within  the  legal 
discretion  of  the  court. 

4.  lu  general,  a  bidder  at  a  Judicial  sale  will 
not  be  permitted  to  put  in  an  npeet  bid. 

5.  where  land  was  fairly  sold  in  parcels  at  a 
Judicial  sate  for  an  adequate  price,  an  upset  bid 
for  parts  of  the  land  should  not  be  accepted, 
where  it  would  materially  injure  the  utili^  of 
the  part  left  to  the  original  purchasers. 

Appeal  from  circuit  court  Shenandoah 
county. 

Action  by  J.  I.  Triplett  against  Kate  G. 
Moore  to  set  aside  a  deed  to  certain  lands, 
and  subject  them  to  complainant's  claims. 
From  a  decree  in  favor  of  com^alnant,  de- 
fendant appeals.  Affirmed. 

John  H.  Roller,  for  appellant.  Barton  ic 
Boyd,  Walton  ft  Walton,  and  L.  Trij^ett,  Jr., 
for  ain>eUe& 

RIELt,  J.  This  is  the  sequel  of  the  c«ae 
of  Uoore  v.  Trf^tt,  reported  in  23  S.  E.  69. 

The  main  qoesticm  involved  by  the  appeal 
Is  the  proiKlety  of  tbe  decree  of  tbe  i^ult 
court  subjecting  to  the  payment  (tf  tbe  debts 
of  Israel  Allen  and  others  the  land  conveyed 
by  Morgan  M.  Mo<h«  to  his  mothra  by  tbe 
deed  of  July  11.  18W>,  and  settled  by  ber  by 
a  contemporaneous  deed  on  bis  wUO  and 
children. 
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The  debts  were  due  by  him,  and  Rmimed 
by  his  mether.  They  conetltoted  «  large 
part  of  the  consId««tlon  for  the  coDTeyance 
to  her  of  his  laud,  and  were  successfully  re- 
lied upcm  at  the  bearluK  of  the  former  i^tpeal 
to  sustain  Uie  ralldtty  of  the  said  deeds.  8be 
died  without  baring  paid  tibe  debts,  and  they 
have  not  since  been  otherwise  discharged. 
They  hare  remained  unpaid  from  1885  down 
to  tbe  present  tlm^  iq»wards  of  18  years. 
The  debts  <a  Altoi  w«e  secured  1^  prior 
deeds  of  trust  on  parts  of  the  land  conveyed 
by  Moigan  Moore  to  bis  mother. 

By  accepting  the  ccmTeyanoe^  and  pnnnls- 
ing  to  psy  tbe  debts,  she  became  personally 
liable  fmr  thuD,  and.  between  her  son  and  her- 
self, she  was  primarily  bonnd.  This  doc- 
trine luiB  been  so  repeatedly  recognised  by 
this  court  as  no  Imger  to  admit  of  question. 
WUlard  T.  WbTsham.  76  Va.  302;  Osborne  t. 
Cabell,  77  Ya.  462;  FiRncIsoo  T.  Shdton,  8S 
Va.  77B,  8  8.  E.  780:  Tatnm  T.  Ballaxd.  M 
Va.  370.  as  S.  B.  871;  BUett  T.  McGHiee,  M 
Va.  377,  38  S.  a  874. 

The  assumption  by  tbe  mother  of  Morgan 
aiofwe  of  his  debts  constituting  a  port  at  tbe 
cmsideratlan  for  tbe  conveyance  to  her  of  bis 
land.  It  would  be  against  equity  and  good  Cfm- 
sdence  to  pexmlt  her  to  make  a  Toluntary  set- 
tlement of  be  property  so  as  to  protect  It 
from  UaUUty  tot  the  debts,  so  assumed,  In  tbe 
bands  of  her  beneficiaries.  A  man  must  be 
Just  befoie  he  Is  gmerous.  Bis  cannot  make 
a  Tslld  gift  of  his  ^perly,  and  leave  his  obli- 
gations nnsatlsfled  or  unprovided  for.  In- 
deed, tbe  deed  of  setOement  ttaelf  seems  to 
contemidate  the  payment  of  the  debts  assum- 
ed from  the  property  conveyed,  and  makes 
provision  tat  a  sale  of  a  part  thereof  for  that 
purpose.  Tbe  grantor  was  apparenOy  In 
doubt  as  to  her  right  to  make  the  settlement, 
but  eqiresses  hee  desire  to  do  so  "as  far  as 
legal  and  proper  for  her  to  do."  The  deed  Is 
inartlstlcaUy  drawn,  but  it  is  falzly  plain  that 
the  giantor  Intended  to  provide  in  the  deed  of 
settlement  for  the  payment  from  tbe  property 
thereby  settled  of  the  debts  which  she  bad  as- 
sumed, In  tbe  event  that  they  were  not  othae- 
wise  paid.  Then  is  fhereftne  no  exra  In  the 
decree  for  the  sale  ct  the  land  to  pay  the  said 
debts. 

Another  assignment  of  error  was  tbe  re- 
fusal of  the  court  to  accept  the  iqwet  bids 
ptit  in  on  certain  parcds  of  the  land,  and  Its 
coofirmatioa  of  the  sale  that  had  been  made 
thereof. 

Whether  a  court  i^ould  confflrm  a  report  of 
sale  d^nds  In  a  great  measun  upon  the  clr> 
cnmatances  of  tbe  particular  case.  In  act- 
ing upm  tbe  report,  It  must  ezerdse  not  an 
arbitrary,  but  a  sound,  legal  discretion  In 
view  of  all  tbe  drcumstances.  It  must  be 
exerdBBd  in  the  Interest  of  fairness,  pru- 
dence, and  with  a  just  regard  to  tbe  rights 
of  all  concerned.  This  Is  the  result  of  many 
cases  OQ  tbe  subject  Hudglns  v.  Lanier,  ^ 
Orat  484;  Brock  v.  Rice,  27  Grat  812;  Bou- 


dabusb  v.  UUler,  82  Grat  4B4;  BeiUn  r.  Hel- 
hom,  7S  Va.  639;  EUmsncker  v.  Wilson.  76 
Va.  753. 

In  Todd  T.  Manufacturing  Co.,  84  Va.  S87, 
6  8.  B.  676,  It  vras  said:  "AU  the  cases  agree 
that  the  court  must  s^  at  the  best  i^rlce  ob- 
tainable; and  when  a  substantial  upset  Ud, 
well  secured  and  safe,  for  ten  per  cent  ad- 
vance. Is  put  before  confirmation.  It  Is  as 
much  a  valid  bid  as  if  made  at  tiM  auction. 
This  is  the  settled  Uw  of  this  court,  and  will 
donbOess  so  remain  until  the  legislature  shall 
provide  by  law  as  has  been  done  by  tiie  Engp- 
llsh  parilament"  This  same  language  was 
quoted  with  approval  In  Bwald  v.  Onxftett. 
85  Va.  298.  7  S.  B.  38a 

The  above  statement  of  the  law  was  eon« 
strued  by  ttie  counsel  <tf  tbe  i^tpellant  to 
be  a  departure  from  the  previous  cases  and 
tin  ttamer  practice  in  this  state,  and  to 
mean  that  "a  substantial  upset  bid,  w^  se- 
cured and  safe,  for  ten  per  cent  advance, 
put  In  before  confirmation,"  was  always  to 
be  accepted  without  regard  to  the  drcum- 
stsnces  of  the  case,  and  that  the  eourt  bad 
no  discretion  in  the  matter.  Such  a  con- 
struction is  a  mlsaiKprebension  of  the  ImpOTt 
of  that  dedston.  The  court  In  that  case 
found  no  eqnltaUe  circumstances,  which.  In 
the  exercise  of  a  sound  legsl  discretlrai.  can- 
ed for  a  reJecUm  of  tiw  upset  bid.  It  was 
In  amount  a  large  advance  on  the  price  ob- 
tained at  the  sale,  and  In  that  view  sntotan- 
tlal.  It  was  wsU  secured  and  safe.  The 
creditors  whom  It  benefited  desired  its  ac- 
ceptance, and  the  purchaser,  as  the  court 
took  pains  to  show  at  Imgtb.  had  no  Just 
ground  of  complslnt  We  undwstand  the 
dedRlott  In  that  case  to  mean  simply  that  a 
substantial  and  well-secured  upset  bid  should 
be  accepted,  unless  then  are  circumstonces 
going  to  show  that  Injustice  vrould  be  done 
to  the  purchaser  or  other  person.  That  such 
vras  tbe  purport  of  that  decision  and  the  un- 
derstanding of  the  Ju^:e  who  delivered  the 
opinion  of  the  court  In  that  case  and  siso  In 
Bwald  v.  Oro(*ett,  supra,  Is  deariy  mani- 
fested In  tbe  subsequent  case  of  Oair  Oarr, 
88  Va.  785,  14  8.  B.  868,  where  lie  catundatoi 
the  long  and  well  established  rule  in  Vir- 
ginia that  "the  court.  In  acting  upon  the 
matter,  was  called  up<Hi  to  act  In  ths  sxw- 
else  of  a  sound  legal  dlserstlon  to  view  of 
an  the  drcumstonees.  It  Is  to  be  exercised 
in  the  Interest  of  fairness,  prudence^  and 
wl^  a  just  regard  to  toe  righto  of  all  con- 
i%med."  And  he  refers  to  the  cases  decided 
long  before  Todd  v.  Manufacturing  Oo.  to 
Bustoln  his  declaration  of  tbe  practice  and 
the  law  on  tbe  subject  to  this  stoto. 

Considering  the  chrenmstances  of  toe  case 
at  bar,  and  M>plybig  Hie  rule  prevaUtog  In 
this  state,  our  condnslon  Is  Hut  the  circuit 
court  did  not  err  to  rejecttog  tiie  upset  bids 
and  confirmtog  the  report  of  sate  of  tbe  par- 
cels of  land  to  question. 

The  sale  took  place  under  favorable  dr- 
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cmnBtances,  vas  taltiy  made,  and  time  la 
not  A  rasgestloD  of  mlBCoaduct  or  Impro- 
priety OB  the  part  of  any  one. 

There  la  no  evidence  or  complaint,  even, 
that  the  laud  did  not  sell  for  a  fair  price, 
and  bring  Ite  market  value.  The  commla- 
slonerB  state  In  their  report  that  it  brought 
good  prices,  and  recommend  the  confirmar 
tlon  of  the  sale. 

The  main  vpaet  bid  was  put  In  hr  one 
who  had  an  agent  at  the  sale,  who  Md  for 
bim.  It  baa  been  generally  understood  by 
the  profession  and  oiforced  by  the  court 
that  one  who  waa  a  bidder  at  the  sale  1^ 
himself,  or.  by  an  agent,  which  la  the  same 
thing,  or  was  present  and  had  the  oppor- 
tunity to  Md,  would  not,  as  a  general  rule, 
be  permitted  to  put  In  an  upnt  bid.  He 
must  bid  at  the  sale.  In  open  competition 
with  all  others,  what  he  Is  willing  to  give 
for  the  proper^.  A  different  rule  would 
bare  a  pemi^us  ^ect  upon  judicial  sales 
of  property. 

The  contention  over  the  rejection  of  the 
npset  bids  la  not  made  "by  the  parties  who 
put  In  the  same,  but  by  the  owners  of  the 
land.  As  respects  the  rights  of  the  latter,  It 
appears  that  every  fair  means  was  resorted 
to  that  was  likely  to  realise  the  best  possible 
price  at  ih»  sale.  It  waa  advertised  in  two 
of  ttte  county  newspa^Krs  for  upward  ot  00 
days,  and  the  several  tracts  divided  Into  two 
or  more  convenient  parcels  for  the  purposes 
of  ttae  sale.  The  parcels  were  flrst  ofCered 
for  sale,  and  then  tbe  tract  as  a  whole,  vrlth 
the  understanding  that  tiie  larsest  amount 
realised  would  be  reported  to  the  court  as 
the  sale.  Tliat  by  parcds  realised  the  lar- 
gest amount  The  entire  farm,  embracing 
all  the  tracts  and  parcels,  with  the  excep- 
tion of  the  mansion  bouse  and  54  acres  that 
bad  been  cried  out  to  tbe  wife  of  Morgan  H. 
Moor^  was  then  offered  as  a  whole,  with- 
out however,  any  advance  bid  h^ng  made 
on  the  sale  by  parcels.  Tbe  mansion  house 
and  ,64  acres  was  excepted  from  the  offer 
of  the  whole  farm  at  tbe  request  of  Morgan 
Moore.  As  stated  by  the  Judge  of  tiie  cir- 
cuit court:  '"The  sale  of  the  lai^  seems  to 
bave  been  conducted  by  the  commissioners 
in  strict  accordance  with  the  wishes  of  the 
Moores,  the  owners  of  the  land.  The  terms 
of  sale  were  modified  to  advance  their  In- 
terest The  land  was  offraed  in  sndi  par^ 
eels  as  they  Indicated,  and  offered  as  long 
and  as  often  as  they  requested.  Tbey  did 
not  then,  nor  do  tiiey  now,  make  any  com- 
idalnt  that  the  sale  was  not  an  open  and 
fair  bidding,  and  the  prices  obtained  were 
not  all  that  could  have  been  expected  and 
derired."  The  circumstances  of  the  sale 
furnish  them  no  ground  for  any  complaint 

Tbe  caae  of  the  purchaser  would  be  very 
different  If  the  upset  bids  were  accepted. 
They  were  only  made  on  a  part  of  his  pur- 
chases, and  his  other  purchases  would  stand, 
and  be  confirmed.  The  farm  Is  composed  of 
lowlands  and  uplands.  The  bottom  lands 


are  Cntne  and  productive;  tiie  totlands  are 
poor,  and  in  part  wild  and  uncultivated.  In 
dividing  the  farm  for  the  purposes  of  sale, 
it  was  wisely  so  laid  off  into  parcels  that 
any  one  buying  a  parcel  of  the  productive 
bottom  bmd  could  also  buy  a  contiguous  or 
conveniently  located  parcel  of  ujdand,  and 
the  two  be  utilized  together.  The  owner  of 
the  one  would  find  It  cmvenlent  and  de- 
sirable to  own  the  other,  but  he  would  not 
desire  to  own  any  part  of  the  upland,  unless 
he  could  also  own  some  convenient  part  of 
the  bottom  land.  The  purchaser,  J.  L  Trlp- 
lett  having  at  the  sale  first  bonght  a  parcel 
of  the  lowland,  he  was  thereby  Induced  and 
willing  to  buy  upland  that  could  be  advan- 
tageously used  along  witii  It  The  latter, 
without  tiie  bottom  land,  he  did  not  want, 
and  would  not  have  glvea  as  much  for  it  as 
be  bid,  If,  indeed,  be  had  bid  for  It  at  all. 
Tbe  upset  bids  were  made  on  only  a  part  of 
his  purchases,  and  one  of  them  so  circum- 
scribed that  If  accepted  he  could  not  bid  on 
tbe  parcels  as  at  the  last  sale.  It  was  an 
offer  of  an  advance  of  seven  and  a  fraction 
per  cent  on  a  parcel  of  the  bottom  land 
bought  by  him,  and  another  parcel  of  like 
land  bought  by  another  person,  and  made  a 
condition  that  both  parcels  be  ^aln  offered 
as  one  tract.  The  other  upset  bid  is  a  small 
advance  on  one  of  the  parcels  of  upland 
bought  by  Triplett  If  the  npset  bids  were 
accepted,  tbe  effect  vrould  be  to  compel  him 
to  take  in  any  event  an  the  parcels  of  upland 
acept  one,  which  he  would  not  have  pur- 
chased at  all  If  he  had  not  flrst  bon^t  the 
parcel  of  bottom  land,  and  force  him  to  buy 
not  only  It  on  the  resale,  but  aUn  the  other 
parcel  of  bottom  land  coupled  with  It  aa  a 
condition  of  the  upset  XOA,  and  incur  the  risk 
of  having  to  pay  an  exorbitant  price  for 
them  both.  This  would  be  emlnratly  unfair 
and  unjust  and  a  court  of  equity  will  never 
put  a  Judicial  purchaser  in  such  a  situation. 
The  court  In  the  Interest  of  fklmess  and 
Justice,  in  view  of  all  the  circumstances 
rightly  rejected  the  upset  bids,  and  confirmed 
tiie  sales  of  the  land  as  made  by  tbe  trustee 
and  commissioners  under  its  decree. 

Judicial  sales  are  constantly  taktng  place, 
and  it  must  continue  to  be  so  aa  long  as 
there  are  debts  to  be  collected,  and  Hens  to 
be  enforced.  Great  care  should  be  observed 
that  the  practice  of  tbe  court  In  acting  upon 
a  r^kort  of  ssle  should  not  be  such  as  ta 
deter  or  discourage  bidders,  but  ench  as  to 
induce  possible  purchasers  to  attend  such 
sales,  to  encourage  fair,  open,  and  competi- 
tive bidding  In  order  that  the  highest  pos- 
sible price  be  obtained,  and  to  Inspire  con- 
fidence In  the  stoblllty  of  Judicial  sales. 
This  Is  due  not  merely  to  the  purchaser,  but 
also  to  creditors,  delrtors,  and  tbe  owners 
of  property  which  has  to  be  sold  by  the 
court 

Thm  were  a  number  of  other  enrors  as- 
rtgned,  which  related  to  minor  matters,  sncta 
as  the  appointment  of  the  receiver  In  tho- 
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cam,  and  the  settlement  of  his  accoanta. 
Due  notice  wu  given  tor  his  appointment, 
and  no  objection  made;  and,  as  respects  his 
accounts.  It  Is  sufflcirat  to  say.  without  par- 
ticularising, that  no  error  appears  In  the  a& 
Uon  of  the  court 

The  decree  appealed  from  must  be  af* 
drmed. 


GOMMEHOXAL  BANE  t.  OABBLL  et  aL 
<SQprem»  Court  of  Appeals  of  Virginia.  Jan.  12, 
1890.) 

PABTHBttSHIP  —  SsT^rr    A8D     CODNTSBOUIM — 
KtOBTS  OP  PaBTHSBS— IXJONCTIDK. 

1.  A  firm  executed  a  note  to  the  wife  <tf  one 

of  the  partners,  with  the  other  partner  as  sore- 
ty.  The  former  partner,  obtaining  poseesBion, 
deposited  the  note  as  security  for  ao  individual 
debt  to  a  bank,  which  Instituted  suit  thereon. 
It  was  shown  that  a  settlement  of  the  partner- 
ship accounts  would  show  a  balance  in  favor  of 
sTirh  surety,  and  he  alleged  the  insolvency  of  hie 
co-partner.  Htid,  that  he  was  entitled  to  enjoin 
the  suit  in  order  to  set  ofl!  aninst  the  note  the 
debt  of  the  other  partner  to  mm  on  the  partner^ 
ship  account. 

2.  The  anrebr  was  entitled  to  set  off  snch  par^ 
ner's  Indebtei^ess  to  him,  since,  as  the  note 
belonged  to  the  estate  of  the  wife,  who  had  died, 
and  not  to  the  husband,  the  bank  took  the  note 
subject  to  all  the  equities  that  attached  to  It  in 
the  handx  of  the  husband. 

3.  In  an  action  to  recover  on  a  note  executed 
by  a  partnership  to  the  wife  of  one  of  the  part- 
ners, and  indorsed  bv  the  other,  it  appeared  that 
the  former  partner  bad  obtained  possession  aft- 
er the  wife's  death,  and  transferred  It  to  a  bank 
to  secure  bis  own  debt.  This  note  had  been  giv- 
en to  the  wife  in  renewal  of  a  former  one,  which 
the  husband  had  previously  indorsed  to  the  banlE, 
but  bad  obtained  by  substitnting  a  forged  note  in 
renewal.  The  bank  claimed  that,  as  Tt  rightful- 
ly held  the  original  note,  those  claiming  through 
the  wife  coxM  oot  have  the  benefit  of  the  note 
in  issue  without  making  good  to  It  the  forged 
note;  bnt  it  was  not  shown  that  the  bank  held 
the  ori^innl  note  with  the  wife's  consent,  and  It 
had  acquiesced  in  the  forgery  for  three  years. 
Held,  that  it  was  not  entitled  to  recover. 

Appeal  from  corporation  court  of  city  of 
Danvme. 

Suit  by  the  Commercial  Bank  agalust  J.  B. 
Cabell  and  others.  There  was  a  decree  from 
which  ^Intlfl  appeals.  A^rmed. 

Peatroes  &  Harris  and  Christian  &  Chris- 
tian, for  appellant.  Oreen  &  Miller,  for  ap- 
pellees. 

HARKISON,  J.  The  salient  facts  out  of 
which  this  controversy  grows  appear  to  be 
that  J.  R.  Cabell  and  bis  son-in-law,  John  A. 
Coleman,  became  partners  In  the  tobacco 
warehouBt  business  In  September,  1885.  This 
partnersblV,  being  Insolvent,  terminated  in  Oc- 
tober, 1888,  with  the  understanding  that  J.  R, 
Cabell  (bis  partner  being  utterly  insolvent) 
was  alone  to  wind  up  Its  business.  On  June 
18,  1887,  the  firm  of  Cabell  &  Coleman  bor- 
rowed from  Ann  E,  Coleman,  the  wife  of  John 
A.  Coleman,  $049.56.  and  executed  to  her 
its  note  for  that  amount,  payable  on  demand, 
with  J.  R.  Cabell  as  surety  thereon.  Subse- 
quently John  A.  Coleman  deposited  thla  uote» 


belonging  to  his  wife,  with  the  Commercial 
Bank,  as  collateral  security  for  his  Individual 
debt  to  the  bank.  It  remained  with  the  bank 
as  such  collateral  untU  March  8,  1892,  when 
John  A.  Coleman  deposited  with  the  bank  In 

.  Its  stead,  and  as  a  renewal  thereof,  a  note  of 
like  amount  purporting  to  be  executed  by  the 
same  parties,  bat  which  was  in  fact  a  forgery 
as  to  each  of  the  parties  thereto,  and  received 
from  the  bank  the  original  note,  triiich  he  re- 
turned to  his  wife. 

On  June  2,  1892,  Ann  E.  Coleman  surren- 
dered this  note  to  her  father.  J.  R.  Cabell,  and 
took  from  him  In  Its  stead  a  new  note  of  that 
date,  payable  on  demand,  and  executed  by 
Cabell  &  C<rieman.  with  J.  R.  Cabell  as  surety, 
for  $1,099.98;  that  being  the  original  debt 
of  the  Arm  to  her,  with  Interest  added.  Ana 
B.  Coleman  died  In  October,  1892,  with  this 
last-named  note  In  ber  possession.  On  March 
31,  1893,  John  A.  Coleman,  who  had  in  the 
meantime  obtained  possession  of  this  note,  in- 
dorsed the  name  of  his  wife  thereon,  and  de- 
posited it  with  the  Commercial  Bank  as  col- 
lateral security  for  two  notes  of  his  own,  upon 
which  he  bad  forged  the  name  of  his  father, 
Daniel  Coleman,  as  surety.  In  September, 
1893,  the  estate  of  Ann  E.  Coleman  was  com- 
mitted to  the  sergeant  of  the  city  of  Dan- 
ville for  administration;  and  In  August,  1896, 
the  Commercial  Bank  instituted  an  action  at 
law  In  the  name  of  the  sergeant,  as  adminis- 
trator, for  Its  braeflt,  against  Cabell  &  Cole- 
man and  J.  R.  Cabell,  to  recover  both  notes, 
—one  for  $949.66,  and  the  other  for  $1,099.98. 

The  note  for  $949.66,  being  a  to^ery,  can- 
not be  recovered;  and  therefore  the  contro- 
versy Is  narrowed  to  the  right  of  John  R. 

I  Cabell,  the  only  responsible  party,  to  enjoin 
the  proceeding  at  law  in  order  that  he  may 
offset  the  note  for  $1,099.98,  with  the  indebt- 
edness of  John  A  Coleman  to  bim  on  partner- 
ship account,  as  a  member  of  the  firm  of 
Cabell  &  Coleman. 

The  blU  filed  by  John  R.  Cabell  for  this 
purpose  Is  free  from  the  objection  of  multl- 
fariousnesB.  and  states  a  case  entitling  the 
complainant  to  the  Interrentiui  of  a  court  of 
equity. 

Ordinarily  a  court  of  equity  will  not  sus- 
pend the  course  of  legal  proceedli^  to  enable 
the  defendant  In  an  action  at  law  to  set  off 
a  balance  which  he  alleges  to  be  due  him 
on  partnership  account  This  rule  Is  founded 
iq;>oa  the  idea  that  a  settlement  of  the  ac- 
oountB  might  show  a  balance  against  the  com- 
plainant. Instead  of  for  him,  and  courts  of 
equity  wUl  let  the  law  take  its  course,  rather 
than  suspend  It  upon  doubtful  results.  Where, 
however,  the  facts  alleged  and  shown,  as  In 
the  case  at  bar,  make  It  certain  that  the  settle- 
ment will  show  a  balance  In  favor  of  the  com- 
plainant, although  the  precise  amount  of  that 
balance  does  not  appear,  and  it  Is  further 
alleged  that  the  debtor  partner  is  wholly  in- 
solvent, thus  making  It  plain  that  t^e  com- 
plainant will  t>e  remediless,  nnlers  he  is  al- 
lowed to  have  tbe  benefit  of  bla  offsets  In  the 
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pending  nUt,  a  court  of  equity  will.  In  order 
to  prevent  wrong  and  Injustice,  atay  the  pro- 
ceeding and  afford  relief.  In  sucti  a  case 
there  la  no  adequate  remedy  at  law;  for,  al- 
tboogb  it  la  clear  that  Oiere  will  be,  on  set- 
tlement, a  balance  in  favor  of  the  complain- 
ant, still  the  amount  is  undetermined,  and  can 
only  be  ascertained  by  a  settlement  of  the 
partnership  accounts,  and  to  settle  such  ac- 
counts Is  one  of  the  prindpal  heads  of  equity 
jurisdiction.  Earl  of  Oxford's  Case,  and 
note^  2  White  &  T.  Lead.  Cas.  Eq.  pt.  2,  p. 
1291;  Hewitt  V.  Kuhl,  25  N.  J,  Eq.  24. 

It  is  contended  that  John  It.  Cabell  Is  not 
entitled  to  his  offsets,  as  against  the  Com- 
mercial Bank,  because  John  A.  Coleman  was 
an  intermediate  assignee  of  the  note  in  ques- 
tion from  Ann  E.  Coleman,  and  an  intermedi- 
ate assignor  of  the  same  to  the  bank.  Code, 
S  2860.  This  note  was  In  Ann  E.  Coleman's 
possession  when  she  died.  Her  husband  sut>- 
sequratly  found  it,  torged.  his  wife's  name  up- 
on it,  and  thus  transferred  it  to  the  bank.  It 
is  true  that  John  A.  Coleman  was  sole  dis- 
tributee of  his  wife,  and  tliat,  subject  to  her 
debts,  and  costs  of  administration,  he  would 
hare  been  entitled  to  the  proceeds  of  this 
note;  but  he  was  never  at  any  time,  in  the 
sense  contraded  for,  the  assignee  of  his  wife. 
In  transferring  the  note  to  the  bank,  he  act- 
ed in  violation  of  the  rights  of  his  wife's 
personal  representative,  and  its  transfer 
amounted  to  no  more  than  an  order  In  favor 
of  the  bank,  upon  bis  wife's  administrator, 
when  appointed,  for  whatever  interest  he 
might  have  in.  its  proceeds. 

Atfthe  time  that  John  A.  Coleman,  as  dis- 
tributee of  hts  wife,  became  entitled  to  an 
interest  In  this  note,  he  was  heavily  in  debt 
to  John  B.  Cabell,  the  only  party  responsible 
for  its  payment  Under  these  drcnmstances, 
John  R.  CalMll  was  clearly  entitled  to  set  off 
agabist  his  indebtedness  to  John  A.  Coleman 
the  tatter's  indebtedness  to  him;  and,  when 
the  bank  took  the  note  from  Coleman,  it 
stood  in  his  shoes  as  distributee  of  his  wife, 
with  no  better  title  or  greater  Interest  than 
he  had,  and  held  the  note  subject  to  all  the 
equities  that  attached  to  it  In  his  hands. 

It  Is  earnestly  contended  In  argument  that 
tbe  note  for  (1,099.98  is  a  renewal  of,  and 
represents,  the  original  genuine  note  of  Ca- 
bell &  Coleman  to  *pn  b.  Coleman  for  (949.- 
56,  which  was  rightfully  held  by  the  bank  as 
collateral,  and  surrendered  by  it  March  8, 1892, 
for  a  forged  note  tendered  In  renewal  there- 
of by  John  A.  Coleman;  that,  the  bank  hav- 
ing been  thus  fraudulently  induced  to  surren- 
der to  Ann  E.  Coleman  the  genuine  note,  nei- 
ther she  nor  those  claiming  under  or  through 
her  can  now  have  the  benefit  of  that  which 
represents  the  genuine  note,  without  making 
good  to  the  bank  the  forged  note  taken  In 
lieu  thereof. 

This  view  of  appellant's  rights  is  not  pre- 
sented by  the  pleadings,  and  the  evidence 
does  not  show  that  the  bank  held  the  original 
Pennine  note  with  Mrs.  Coleman's  knowledge 


and  consent  If,  however,  tt  be  presumed  that 
Mrs.  Coleman,  for  her  husband's  accommoda- 
tion, loaned  lilm  her  note  to  use  as  collateral 
in  obtaining  money  from  the  bank,  it  may 
with  equal  propriety  be  presumed  that  It  was 
her  refusal  to  give  blm  further  indulgence  or 
meant  of  credit,  and  ber  demand  of  bim  to 
close  the  transaction  and  return  her  note, 
that  precipitated  the  husband's  action. 

After  the  bank  had  held  the  note  as  col- 
lateral for  neariy  two  years,  John  A.  Cole- 
man substituted  a  forged  note  Is  its  place, 
and  returned  the  genuine  note  to  its  owner, 
who  died  in  possession  of  it.  There  is  no  evi- 
dence that  he  was  in  any  s^se  the  agent  of 
his  wife,  nor  ia  It  pretended  that  his  represen- 
tations to  the  bank  were  made  with  her  ac- 
quiescence or  knowledge,  or  that  there  was 
any  circumstance  to  arouse  her  suspicion. 
No  breach  duty,  or  failure  of  duty,  or  neg- 
ligence of  any  sort,  is  brought  home  to  her. 
She  got  back  ber  own  proi>erty,  with  tbe 
bank's  consent,  wholly  innocent  of  any  act 
on  her  part  to  compromise  her  position. 

On  tbe  otho-  hand,  the  bank  held  the  note 
as  collateral  for  a  debt  due  and  enforceable. 
Of  its  own  accord  it  chose  to  renew  the  loan, 
and  permitted  a  forged  collateral  to  be  foisted 
upon  It  In  the  place  of  a  genuine  note.  It 
was  plainly  tbe  duty  of  the  bank,  under  tbe 
circumstances  disclosed  by  the  record,  to  In- 
quire as  to  the  genuineness  of  the  note  be- 
fore receiving  it.  The  failure  to  perform  tbat 
duty  has  brought  about  the  loss  of  which 
complaint  Is  now  made. 

It  may  be  added  that  tbe  bank  waa  inform- 
ed as  early  as  August,  1893,  that  the  $949.56 
note  held  by  it  was  a  forgery.  If  tlie  right 
to  reclaim  the  genuine  note  was  relied  on, 
the  necessary  proceeding  for  that  purpose 
should  have  been  promptly  Instituted.  In- 
stead of  prompt  action,  the  fraud  has  been 
acquiesced  in  for  three  yeats,  and  finally  an 
action  at  law  brought  to  recover  on  the  tot^A 
note. 

There  Is  no  error  In  the  decree  complained 
of.  and  It  must  be  affirmed. 

BIBLT  and  0A3U>WBLL.  JJ.,  absent 


DOOLBT  T.  CHRISTIAN.  Clerk. 
(Supreme  Conrt  of  Appeals  of  Virginia.  Jan.  12, 

1899.1 

Taxitioh— Sales  to  State — Rbdeuptio!?  bt  Fbi- 
vioca  OwMBR— Costs. 

1.  Under  Code,  {  664,  as  am«ided  1^  Acta 
Aflsem.  1897-98,  pp.  513.  514,  authorising  "the 

previous  owner"  to  redeem  his  land  sold  to  the 
state  tar  taxes,  ooe  in  whose  name  the  land  was 
returned  deliagiient  when  the  state  became  the 
purchaser  is  entitled  to  redeem,  though  the  tend 
was  sold  a  second  time  to  the  state  after  it  bad 
been  entered  in  the  land  book  in  the  name  of  his 
grantee  in  violation  of  Code,  fi  469.  requiring 
Fsnd  to  be  contiutied  In  the  name  of  the  former 
owner  until  tbe  purchaser  obtains  a  deed  from 
the  state  or  the  land  is  redeemed. 

2.  Where  land  was  sold  to  the  state  for  taxes 
a  second  time  after  it  had  been  entered  In  the 
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land  book  in  tba  name  of  the  preTions  owner*! 
grantee.  Instead  of  beine  contlotied  in  the  name 
of  inch  owner,  as  regoired  b?  Code,  {  468,  the 
previon*  owner  may  redeem  without  paying  the 
coets  of  another's  application  to  pnrchaM  from 
the  state  for  the  som  for  which  the  land  wqb 
sold  at  the  Becond  sale. 

Application  for  mandamus  by  one  Dooley 
against  one  Christian,  clerk  of  Blcbmond  hust- 
ings court  Granted. 

W.  F.  Brown,  for  idalntlff.  W.  H.  Wetth, 
for  defendant 

BUCELINAN.  J.  This  is  an  application  to 
this  court  for  a  mandamna  to  compel  the  clerk 
of  tbe  hustings  court  of  the  city  of  Richmond 
to  accept  the  sum  tendered  by  tbe  petitioner 
under  section  661  of  the  Code,  as  amended 
by  Acts  1S97-88,  p.  613,  hi  redemption  of  a 
certain  parcel  of  land  sold  for  the  nonpayment 
of  taxes. 

There  Is  no  controversy  between  the  peti- 
tioner and  the  clerk  as  to  tbe  material  facts 
of  the  case,  wbicb  are  substantially  as  fol- 
lows: 

mie  land,  which  was  located  in  the  dty  of 
Richmond,  was  returned  delinquent  for  the 
nonpayment  of  taxes  for  tbe  year  1886,  and 
sold  therefor,  in  tbe  year  1888,  and  purchased 
by  the  treasurer  of  tbe  city  for  the  state.  The 
sale  was  reiwrted  by  him  to  the  hustli^ 
court  of  tbe  city,  confirmed,  and  entered  of 
record  as  required  by  law. 

The  land  was  for  tbe  next  year  reported  by 
the  treasurer  as  baving  been  theretofore  sold, 
and  his  report  confirmed  and  recorded.  It 
was  assessed  for  taxes  in  petitioner's  name  for 
both  of  these  years  (1886  and  1887). 

In  tbe  year  1891  it  was  returned  delinquent 
for  the  nonpayment  of  taxes  for  that  year,  In 
the  name  of  one  Vaughan,  who  bad  acquired 
through  sundry  conveyances  such  title  as  re- 
mained in  the  petitioner  after  It  bad  been  sold 
In  bis  name  to  the  commonwealth  as  above 
set  forth.  At  that  sale  the  treasurer  bought 
tt  In  the  name  of  the  auditor  for  tbe  benefit 
of  the  state  and  dty.  His  rei>ort  of  the  sale 
to  the  court  was  also  confirmed  and  entered 
of  record. 

After  the  expiration  of  two  years  after  the 
last-mentioned  sale,  one  Glenn  filed  bis  ap- 
plication to  purchase  the  laud  from  the  com- 
monwealth under  section  666  of  the  Code  as 
amended,  and  proposed  to  pay  therefor  the 
amount  for  which  the  laud  was  sold  in  the 
year  1896,  when  standing  In  the  name  of 
Vaughan,  together  with  such  additional  sums 
as  may  or  would  have  accrued  for  taxes  and 
levies,  with  all  Interest  provided  by  law,  had 
not  tbe  land  been  sold  and  purchased  by  the 
commonwealth.  He  gave  notice  of  his  ap- 
plication to  purchase  to  Vaughan  and  a  cred- 
itor, or  creditors,  who  appeared  by  the  record 
to  have  a  deed  of  trust  tipon  tbe  land.  Within 
four  months  from  the  time  notice  was  served 
under  Glenn's  application  to  purdiase,  the  pe- 
titioner, for  the  purpose  of  redeeming  the  laud, 
applied  to  the  <  ierk  for  a  statement  of  "the 
amotmt  for  wblch  nld  tale  In  petttkmer*! 


name  was  made,  together  with  such  additional 
sums  as  would  have  accrued  from  taxes  and 
levies  If  the  said  land  had  not  been  purchased 
by  the  commonwealth,  with  Interest  on  the 
amount  for  which  tbe  sale  was  made  at  the 
rate  of  6  per  cent  per  annum  from  the  day 
of  sale,  and  on  the  additional  sums  from  the 
ISth  day  of  December  in  tbe  year  in  wblch 
the  same  would  have  accrued,  and  also  his 
(said  derk's)  fee  for  making  such  statement, 
for  calculating  Interest,  and  so  forth."  The 
derk,  In  response  to  that  application,  fur- 
nished the  [>etltioner  a  statement  showing  that 
the  unpaid  taxes  upon  the  laud,  together  with 
Interest  and  costs,  Independent  of  Glenn's  ap- 
plication to  purchase,  were  $2.77,  and  that 
the  penalty  and  costs  which  had  accrued  by 
reason  of  Glenn's  application  amounted  to  the 
sum  of  $9.03.  Tbe  petitioner  tendered  the 
$2.77,  but  the  clerk  refused  to  accept  anythiug 
unless  he  paid  the  whole  amount  shown  to  be 
due  by  the  statement  furnished.  His  the 
petitioner  dedlned  to  do,  and  Instituted  this 
proceeding. 

The  derk  bases  fats  refusal  to  receive  the 
sum  tendered  In  redemption  of  the  land  xijfon 
two  grounds: 

(1)  That  the  amount  tendered  did  not  In- 
clude the  penalty  and  costs  which  had  accrued 
thereon  by  reason  of  the  application  of  Glenn 
to  purchase  the  land  from  the  commonwealth 
under  section  666  of  the  Code,  as  amended  by 
Acts  of  1897-98. 

(2)  That  the  petitioner  was  neither  "the 
owner  [of  the  land],  nor  his  heir,  assign,  or 
creditor,**  and  was,  ttaerefbre,  not  entlUed  to 
redeem. 

We  wUI  first  consider  the  right  of  the  peti- 
tioner to  redeem  the  land,  for.  If  he  Is  not  one 
of  the  persons  authorized  to  redeem.  It  will  be 
unnecessary  to  consider  the  other  question. 

Section  664  of  the  Code,  as  amended  by  act 
of  March  24,  1896  (Acts  Assem.  1897-9B,  pp. 
518,  514),  provides  by  whom  real  estate  pur- 
chased by  the  state  for  the  nonpayment  of 
taxes  may  be  redeemed.  Those  who  are 
given  tbls  right  are  "the  previous  owner,  his 
heirs  or  assigns,  or  any  other  person  having 
the  right  to  charge  the  same  with  a  debt" 

The  person  descrlt>ed  as  the  previous  owner 
of  the  land  clearly  means  the  person  in  whose 
name  the  land  was  returned  delinquent  when 
the  state  became  the  purchaser.  This  is  evi- 
dent from  the  provisions  of  sections  480  and 
862  of  the  Code. 

By  section  460  the  commlsdoner  of  revenue 
was  required  to  note  on  hla  land  book  all  real 
estate  which  is  sold  for  taxes  either  to  a  prl 
vate  Individual  or  to  the  state,  tbe  number  of 
acres  therein,  and  to  whom  sold,  and  to  con- 
tinue the  whole  tract  upon  bis  land  book  In 
the  name  of  the  former  owner  until  the  pur- 
chaser obtains  a  deed  therefor,  or  until  tbe 
ovrner  shall  redeem  tbe  same  from  the  com- 
monwealth. 

By  section  682  It  was  provided  that  when 
any  real  estate  Is  offered  for  sale,  as  provided 
tn  in  section  688,  and  no  person  bids  the 
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amotmt  charged  thereon,  the  treasurer  shall 
purchase  the  same  In  the  name  of  the  audltOT 
for  the  benefit  of  the  state,  oonnty^,  d^,  or 
town,  respectively,  unleBS  such  real  estate  has 
been  previously  purchased  in  the  name  of  the 
auditor,  In  which  case  It  shall  be  sold  for 
such  price  as  It  will  bring. 

If  the  commissioner  of  the  revoiue  and  the 
treasurer  had  done  their  duty  under  these  sec- 
tions, such  a  condition  of  things  as  exists  in 
this  case  could  not  hare  arls«i.  But  for  the 
commissioner's  misconduct  in  transferring  the 
land  on  his  land  book  from  the  name  of  the 
petitions  to  that  of  Vaugban,  the  treasurer 
would  not  have  been  engaged  In  the  folly  of 
buying  for  the  state  lands  which  It  had  pur- 
chased six  years  before,  and  which  had  nei- 
ther been  redeemed  nor  purchased  from  It 
The  land  would  still  be  on  the  land  books,  as 
it  ought  to  be,  in  the  name  of  the  petitioner; 
and,  If  It  were,  would  any  one  doubt  that  he 
was  the  previous  own^  referred  to  In  section 
604,  and  had  the  right  to  redeem?  How,  then, 
can  he  be  deprived  of  that  character  and  that 
right  by  a  violation  of  taw  on  the  part  of  the 
officers  of  the  state? 

This  construction  is  stroigth^ed  by  the  pro- 
visions of  section  666  of  the  Code  as  amended. 
That  section  provides,  among  other  things, 
that  nothing  in  It  shall  be  construed  as  in  any 
way  affecting  the  duties  of  the  commissioner 
of  the  revenue  as  prescribed  by  section  468, 
and  that  the  party  who  desires  to  purchase 
such  land  from  the  commonwealth  shall  state 
In  his  application  the  person  In  whose  name 
It  stood  at  the  date  of  the  sale  thereof  to  the 
commonwealth,  and  also  the  person  In  whose 
name  It  stands  at  the  date  of  the  application, 
in  the  event  that  It  has  been  transferred  con- 
trary to  the  provisions  of  section  468.  It 
would  seem  from  this  that  the  legislature  in- 
tended that  the  original  owner  In  whose  name 
It  was  first  sold  to  the  commonwealth  should 
have  notice  of  the  application,  because  at  the 
time  it  was  sold  In  his  name  be  was  the  own- 
er, and  the  only  owner,  of  the  land  known  to 
the  commonwealth,  and  because  without  a  vio< 
lation  of  law  It  could  not  be  transferred  to  an- 
other upon  the  land  books  until  it  had  been  re- 
deemed or  purchased  from  the  commonweslth 
In  the  manner  prescribed  by  law.  The  legis- 
lature also  intended  that  the  person  In  whose 
name  It  was  standing  at  the  time  the  applica- 
tion was  filed  should  have  notice  of  It,  al- 
though transferred  to  his  name  in  violation  of 
section  469,  because,  being  in  his  name  at 
that  time,  he  was  very  probably  in  possession 
of  the  land,  and  deeply  Interested  also  In  Its 
redemption.  But  by  providing  for  such  no- 
tice It  was  not  intended  to  recognize  the  valid- 
ity, either  of  the  transfer  of  the  land,  or  of 
any  sale  of  It  made  in  his  name  after  the  il- 
legal transfer,  and  while  the  commonwealth 
was  the  owner  of  the  land  under  its  purchase 
In  the  name  of  the  person  from  whom  It  had 
been  illegally  transferred.  TO  hold  that  the 
person  described  as  "the  previous  owner"  In 
tectiona  661  and  666  Of  the  Code  as  amended 


was  any  other  than  the  person  In  whose  name 
the  land  stood  when  the  commonwealth  pur- 
chased it  for  the  nonpayment  of  taxes,  the 
amount  of  which  has  never  been  paid,  would 
defeat  the  chief  object  for  which  the  latter 
section  was  enacted.  It  would  enable  the  ap- 
plicant who  proposes  to  purchase  the  land  to 
get  the  commonwealth's  title  to  it  by  paying, 
not  what  was  due  the  commonwealth  and  city 
at  the  time  the  land  was  sold  to  the  coounon- 
wealQi,  and  all  additional  sums  which  would 
have  accrued  thereon  since  that  time,  with  its 
interest,  but  by  paying  only  the  amount  for 
which  the  land  was  Illegally  sold  In  the  name 
of  some  one  holding  under  the  original  owner, 
and  the  additional  sums  which  would  have  ac- 
crued since  that  time,  leaving  unpaid  all  sums 
due  thereon  prior  to,  and  not  included  in,  the 
amount  for  which  the  last  sale  was  made. 
Such  a  construction  would  offer  a  premium  to 
purchasers  to  defeat  the  commonwealth  in  the 
collection  of  her  revenue,  and  enable  them  to 
get  title  to  her  lands  for  less  than  the  taxes 
and  levies  and  addition^  soma  due  ttiereon, 
and  for  less,  even,  than  she  requires  the  own- 
er, in  whose  name  they  were  originally  for- 
feited, to  pay  In  order  to  redeem  them. 

We  are  of  opinion,  tiierefore,  that  the  pe- 
titioner had  the  right  to  redeem  the  land,  and 
that  he  had  the  right  to  redeem  It  upon  the 
terms  and  conditions  prescribed  In  section  064 
of  the  Code'as  amended,  and  that  the  clerk 
had  no  right  to  demand  of  him  the  payment  of 
the  costs,  fees,  and  penalty  which  section  606 
of  the  Code  as  amended  provides  shall  be  col- 
lected for  the  benefit  of  the  party  who  has 
filed  an  application  to  purchase  under  that  sec- 
tion. Such  costs,  fees,  and  penalty  can  only 
be  collected  from  the  party  redeeming  where 
the  apidication  to  purchase  Is  filed  in  accord- 
ance with  that  section. 

The  prayn  of  the  petittmer  must  be  grants 
ed. 


BBADSHAW  t.  BBATTON. 

(Sivreme  Court  of  Appeals  of  Virginia.  Jan.  12, 

1899.) 

JOnOMBXT  —  PBAuncLBNT  SATIsrACTIOK  —  AoRBB- 

wiST  OF  Another  to  Pat— Coxsideratios. 

1.  A  Judgment  debtor,  after  having  made  sev- 
eral payments  on  a  judgment,  confessed  a  new 
judgment  for  the  balance  due  on  the  agreement 
that  the  creditor  should  satisfy  the  former  judg- 
ment The  debtor  secured  a  letter  from  the 
creditor  to  the  clerk,  directing  him  to  satisfy 
the  "latter  judgment,"  and,  by  pretending  that 
it  authorized  satisfaction  of  the  one  confessed, 
secured  an  entry  satisfying  that,  instead  of 
the  oldest  judgment  as  intended.  Held,  that  such 
satiafftction  was  obtained  by  fraud,  and  should 
be  canceled. 

2.  A  purchaser  of  land  subject  to  the  lien  of 
a  judgment  wrote  the  judgment  creditor,  who 
had  no  other  claim  against  nim,  "I  will  pay  yoD 
before  you  can  make  it  by  law."  Held  a  suffi- 
cient promise  in  writing  to  pay  the  judgment. 

3.  A  creditor's  forbearance  to  enforce  a  judg* 
ment  against  land  on  which  it  was  a  lien  is  a 
BUfDcient  consideration  for  a  promise  by  a  sub 
sequent  purchaser  of  the  land  to  pay  IL 
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Appeal  from  circuit  court,  Highland  county. 

Bin  by  George  W.  Bratton  against  J.  B. 
iBradshaw  to  cancel  th«  satisfaction  of  a  judg- 
ment From  a  decree  for  complainant,  do- 
■f  endant  appeals.  Affirmed. 

Geo.  M.  Cochran  and  C.  P.  Jonea,  for  ap- 
4>ellant  R.  L.  Parriah  and  J.  W.  Sterenaon, 
for  appellee. 

KEITH,  P.  The  controlling  facts  in  this 
-controversy  are  aa  follows:  Bradshaw,  as  the 
administrator  of  David  Lockrldge.  deceased, 
recovered  a  judgment  on  the  23d  day  of  De- 
cember, 1884,  in  the  circuit  court  of  Highlaud 
-county,  against  Warren  I*  GladweU,  for  the 
fium  of  $1,673.80,  with  Interest  from  date. 
XJpon  this  Judgment  an  execution  was  issued 
-on  the  24th  of  December,  1884,  which  was  re- 
tained hi  the  clerk's  office,  and  was  subject  to 
Dumeroua  credits.  By  deed  dated  January 
28,  1888,  Gladwell  conveyed  certain  real  es- 
tate bound  by  this  Judgment  to  Bradshaw, 
who,  in  his  representative  capacity,  had  ob- 
tained the  judgment  before  mentioned.  This 
Judgment  was  assigned  to  the  appellee,  Brat- 
ton, to  whom  payments  were  from  time  to 
time  made  by  Bradshaw.  In  1883,  Bratton, 
being  In  need  of  money,  demanded  payment 
•of  this  Judgment  from  Bradshaw,  and  In  re- 
sponse to  the  letter  making  the  demand  Brad- 
shaw replied  as  follows: 

"McDoweU,  Va.,  July  11th,  1893.  Mr.  Geo. 
W.  Bratton— Dear  Sir:  Yours  has  been  re- 
ceived. I  assure  you  it  would  afford  me  no 
little  pleasure  to  send  you  all  the  money  that 
Is  coming  to  you.  But,  as  you  know,  times 
are  very  tight.  I  expected  to  have  paid  you 
before  this,  but  the  truth  is  I  can't  make  col- 
lections of  money  that  Is  coming  to  me.  But 
I  will  pay  you  before  you  can  make  It  by  law, 
and  It  will  put  costs  on  the  matter;  and  if 
you  have  to  sell  the  land  to  make  the  money 
out  of  it  the  land  will  likely  be  sold  on  1,  2, 
and  3  years'  time.  So  you  see  it  will  not  help 
the  matter,  for  I  think  I  can  pay  you  before 
you  could  make  it,  if  you  were  to  sue  me 
to-day;  and  I  will,  if  possible,  pay  you  $100.00 
before  long,  if  that  will  do  you  any  good. 
Hoping  this  will  find  you  all  well.  I  am,  re- 
spectfully, J.  B.  Bradshaw." 

In  December,  1896,  Bratton  renewed  his  de- 
mand for  money,  and  received  a  letter  dated 
December  14tb,  as  follows: 

"McDowell,  Vs.,  December  14,  '95.  Mr. 
Geo.  W.  Bratton— Dear  Sir:  I  have  been  put- 
ting oflT  writing  you  for  several  days,  ex- 
pecting something  to  turn  up  by  which  1 
would  have  some  money  for  you.  Had  a  road 
contract  just  about  done,  when  this  storm 
came,  and  stopped  me.  If  the  weather  opens 
ap  a  little,  I  hope  to  get  some  money  out  of 
that  I  assure  you  It  would  afford  me  great 
pleasure  to  pay  you  some  money  right  now, 
but  It  does  seem  that  collection  is  awful  hard 
to  make,  and  almost  all  the  people  owe  me. 
Pledse  don't  make  any  disposition  of  my  pa- 
.per  tin  I  can  ralae  yon  aome  mon^.  If  any 


one  wants  to  sue  you.  I  will  pay  the  cost  and 
the  debt  as  aoon  aa  I  can  raise  you  some 
money,  rather  than  have  you  put  to  cost 
With  thanks  for  your  kindness  In  the  paat, 
and  kind  wishes  for  you  and  yours,  I  am,  re- 
spectfully yoturs,  J.  B.  Bradshaw." 

In  January,  1896.  Bratton's  necessities  hav- 
ing become  more  urgent  he  consulted  his  at- 
torney. John  W.  Stevenson,  about  the  collec- 
tion of  the  GladweU  judgment  or  the  feasi- 
bility of  using  it  as  a  security  upon  which  to 
borrow  money;  was  advised  that  as  Oxe  judg- 
ment stood  in  the  name  of  Bradshaw,  admin- 
istrator of  Lockridge,  had  been  several  times 
assigned,  and  a  number  of  payments  made 
upon  It  and  was,  moreover,  trarred  by  the 
statute  of  limitations,  that  It  could  not  be 
made  available  for  that  purpose;  and,  at  Brat- 
ton's instance,  Stevenson  bad  an  Interview 
with  Bradshaw,  explained  to  him  Bratton's 
necessities,  and  was  told  that  it  was  impos- 
sible for  him  to  pay  one  dollar  upon  the  debt 
Stevoison  reminded  Bradshaw  that  Bratton 
had  been  kind  and  Indulgent  to  hhn;  that  the 
judgment  was  In  a  condition  that  it  could  not 
be  negotiated  so  as  to  get  money  upon  it;  and 
in  response  to  Bradshaw'a  question  as  to  how 
It  could  be  arranged  Stevenson  suggested  a 
confession  of  Judgment  by  Bradshaw  to  Brat- 
ton for  the  balance  due  on  the  GladweU  judg- 
ment As  a  result  of  this  intovlew,  Brad- 
shaw, after  some  hesitation,  executed  his 
bond  to  Bratton  for  $1,836.1S,  and  on  the  2Sth 
of  January,  1896,  confessed  a  judgment  for 
that  amount  It  had  been  agreed  aa  a  part 
of  the  arrangement  altered  into  between  Brat- 
ton and  Bradshaw  that  the  GladweU  judg- 
ment should  be  marked  "satisfied,"  but  by 
some  oversight  this  was  not  Immediately 
done,  and  \xpon  discovering  that  fact  Brad- 
shaw caUed  upon  Bratton,  and  obtained  from 
him  the  foUowlng  papw.  dated  February  22, 
1896: 

"Capt  J.  C.  Matheny:  J.  B.  Bradshaw  hav- 
ing acknowledged  Judgment  for  eighteen  hun- 
dred and  odd  dollars,  and  there  being  a  judg- 
ment recorded  in  your  office  vs.  W.  L.  Glad- 
well  for  the  same  debt  the  former  and  latter 
Judgments  make  two  judgments  for  the  same 
debt.  Therefore,  not  wishing  to  hold  two 
judgments  against  said  Bradshaw,  you  wUl 
please  mark  said  latter  judgment  'satisfied,' 
and  oblige,  Geo,  W.  Bratton. 

"February  22nd,  1896. 

"A  copy.    Teste:  J.  C.  Matneny,  Clerk." 

Bradshaw  took  this  paper  to  Matheny,  the 
clerk,  and  Induced  him  to  mark  as  "satisfied" 
the  judgment  which  he  had  confessed  on  the 
28th  day  of  January.  Thereupon  Bratton 
filed  his  biU  alleging  that  Bradshaw,  in  pro- 
curing the  paper  from  him  in  February  22, 
1896,  had  practiced  a  fraud,  and  prayed  to 
have  the  entry  of  satisfaction  of  his  Judg- 
ment made  by  the  clerk  of  the  county  of 
Highland  on  the  Uen  docket  and  other  rec- 
ords of  his  oSlce,  erased  and  annulled. 

Bradshaw  answered  this  bill,  denied  the 
fraud,  and  charged  that  the  confeaslon  of 
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judgment  made  bj  blm  on  the  28th  of  Janu- 
ary waa  procured  by  the  fraudulent  represen- 
tation m&de  by  Bratton  through  his  ftttomey, 
John  W.  StcTenson,  the  atatement  rdled  up- 
on as  constituting  the  fraud  being  that  Ste- 
venson, at  the  Interview  which  led  up  to  the 
confession  of  judgment,  represented  the 
Gladwell  judgment  as  still  in  force,  when  In 
(act  It  was  at  the  time  barred  by  the  statute 
of  limitations,  of  which  Bradiliaw  was  lgno> 
rant 

The  circuit  court  held  that  the  judgment 
confessed  by  Bradshaw  was  not  obtained  by 
misrepresentation,  and  that  Its  release  was 
obtained  by  a  fraud  upon  Bratton. 

The  paper  signed  by  Bratton  In  which  Is 
to  be  found  the  only  semblance  of  authority 
to  marlE  any  judgment  in  bis  favor  "satis- 
fled,"  when  properly  construed,  Is  plainly  a 
direction  to  the  clerk  to  enter  satisfaction 
of  the  "Gladwell  judgment,"  for  that  Judg- 
ment, though  prior  In  point  of  time,  was  the 
"latter"  of  the  two  judgments  in  the  order  In 
which  they  were  mentioned  by  Bratton  In 
his  letter;  and  when  -Bradshaw  Induced  the 
clerk  to  enter  satisfaction  of  the  Judgment 
confessed  by  him  on  the  28th  of  January  he 
was  guilty  of  a  fraud. 

We  are  of  opinion  that  the  letters,  es- 
pecially that  of  July  11,  1893.  are  a  promise 
to  pay  the  Judgment  In  controversy.  There 
was  no  other  transaction  to  which  that  let- 
ter could  refer.  There-  was  no  ground  upon 
which  Bratton  could  have  made  a  demand 
of  Bradshaw  except  that  he  bad  purchased 
land  bound  by  the  Gladwell  judgment  It  Is 
true  that  Bradshaw  had  never  assumed  Its 
payment,  but  he  had,  from  time  to  time, 
made  payments  upon  it,  and  at  the  date  of 
this  letter  It  was  a  valid  and  subsisting 
charge  upon  real  estate  In  his  possession,  to 
the  enforcement  of  which  In  due  course  of 
law  he  could  have  Interposed  no  defense. 
We  have,  then,  a  written  promise  on  Brad- 
shaw's  part  to  pay  the  Oladwell  judgment, 
and  it  only  remains  to  consider  whether  that 
promise  rests  upon  a  sufficient  consideration, 
Bratton's  letter  to  Bradshaw  la  not  in  the 
record,  but  Its  contents  may  be  safely  In- 
ferred from  Bradshaw's  reply.  Bratton  was 
in  need  of  money.  He  looked  to  this  judg- 
ment as  the  means  by  which  It  might  be 
procured.  He  demanded  its  payment,  and 
he  threatened  suit  In  reply,  Bradshaw  tells 
him:  "I  win  pay  you  before  you  can  make 
it  by  law,  and  It  will  put  costs  on  the  mat- 
ter; and  if  you  sell  the  land  to  make  the 
money  out  of  It  the  land  will  be  likely  sold 
on  1,  2,  and  3  years'  time,  so  you  see  It  will 
not  help  the  matter,  for  I  think  I  could  pay 
you  before  yon  could  make  It  If  you  were 
to  sue  me  to-day."  There  is  no  express  ac- 
ceptance of  this  promise,  but  the  threatened 
suit  was  not  instituted.  Bradshaw's  posses- 
sion was  not  disturbed,  and  he  was  permit- 
ted to  remain  In  the  uninterrupted  enjoy- 
ment of  the  land  bound  by  this  judgment. 
This  was  not  a  promise  for  the  benefit  of 


Oladwell,  but  one  that  inured  to  tbe  ben^t 
at  the  promisor. 

In  Smith,  Lead.  Gas.  (8th  Bd.)  p.  546,  It 
Is  said:  "Even  when  the  stay  or  withdraw- 
al of  a  distress  or  execution,  tbe  dlssolution 
of  an  attachment  or  the  extinguishment  of 
an  Incumbrance  on  the  faith  of  a  promise 
that  the  debt  shall  be  paid  results  in  the  loss 
of  tbe  only  effectual  means  of  obtaining  pay- 
ment from  the  debtor,  the  statute  of  frauds 
will  operate  as  a  bar,  unless  it  appears  that 
the  proiwrty  so  released  was  the  defendant* a 
or  that  he  derived  some  benefit  from  0» 
transactltm  of  wtalcb  flie  law  can  take  cognl- 
eance." 

It  Is  true  that  the  Incumbrance  was  not 
extinguished  as  a  condition  or  consideratioi^ 
for  the  promise,  nor  can  the  fact  that  It 
subsequenfly  became  barred  be  looked  to  as- 
a  part  of  the  consideration,  for  it  was  not 
Bradshavp*s  debt;  but  that  Bratton  refrain- 
ed from  Its  enforcement  on  the  faith  of  the 
promise  was  of  great  benefit  to  Bradshaw, 
and  is  as  good,  though  not  as  great,  a  con- 
sideration as  the  extinguishment  of  the  In- 
cumbrance would  have  been.  The  evidence- 
establishes  that  there  was  a  promise  to  pay 
the  Gladwell  debt,  that  the  promise  was  In. 
writing,  that  it  rested  upon  a  sufficient  con- 
sideration, and  that  It  was  accepted  and  act- 
ed upon  by  Bratton, 

Having  reached  the  conclusion  that  Brad- 
shaw, in  January.  1896,  was  under  legal  ob- 
ligation to  pay  the  debt  represented  by  the 
Gladwell  Judgment  it  of  course  follows  that 
in  confessing  the  Judgment  which  he  now  as- 
sails he  only  did  what  Bratton  could  have- 
compelled  blm  to  do  by  suit,  and  baa  suffer- 
ed no  injury. 

For  these  reasons,  without  passing  upon- 
any  other  question,  we  are  of  opinion  that 
there  Is  no  error  in  the  decree  of  Uie  drcolt 
court  and  It  Is  affirmed. 

RIELY  and  OAADWELU  JJ.,  abeent 


BUILDING,  LIGHT  ft  WATEB  00.  T. 
FBATetaL 

(Supreme  Court  of  Appeals  of  Virginia.  Jan.  12; 
1889.) 

DBBDS— COTKrAVTB— BSISIN—  BrKACH  —  FCHTBBH- 
ASSURAirCB— DOWBK— DAllAeBS-JCDeHBXn. 

1.  A  covenant  of  seisin  Is  not  broken  by  an- 
outstanding  right  of  dower,  since  such  right  does 
not  aSect  the  grantee's  possession  or  legal  title. 

2.  The  wife  of  a  grantee  acquires  no  right  of 
dower  in  land  mortgaged  to  secure  a  part  of 
the  price,  where  the  balance  was  not  pud.  and' 
the  land  was  reconveyed  to  release  the  grantee 
from  the  incumbrances  and  the  balance  due. 

3.  Nominal  damages  only  may  be  recovered  for 
breach  of  a  covenant  of  srisin,  where,  before  In- 
jury sustained,  the  paramount  title  Is  perfected 
m  the  covenantor,  and  vesta  by  inorement  in  th» 
grantee. 

4.  Where,  under  a  covenant  of  fnrther  assur* 
anee,  the  covenantor  perfects  the  selrin  before- 
Injnry  sustained,  by  supplying  the  missing  link 
In  Ub  chain  of  title,  the  grantee  cannot  resdnd 
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the  conve^anoe,  Mad  recover  the  price,  as  for 
breach  of  covenaat  of  seiain. 

5.  A  decree  constltntinK  a  link  in  a  chain  of 
title  is  competent  eridence  tliezeof  sKftinst  all 
the  vorld. 

6.  A  decree  establishing  a  title  throagh  a  lost 

deed  which  was  not  recorded  la  not  binding  on 
the  grantor's  wife,  dnce,  under  Oode,  %  2502, 
ber  right  of  dower  cannot  be  barred  bjr  an  un- 
recorded deed. 

Error  to  corporation  court  of  Bnena  Vista. 

Action  by  J.  D.  &  J.  L.  Fray  against  the 
Ballding,  Light  &  Water  Company.  There 
was  a  Judgment  for  plaintiffs,  and  defendant 
brings  eRor.  Reversed. 

Wlnbome  ft  Batctaelor,  for  plaintiff  in  er- 
ror. H.  A.  White  and  B.  M.  Pendleton,  for 
def  <tndantB  In  error. 

UARDWBLL,  J.  This  Is  a  writ  of  error  to 
a  Judgment  of  the  corporation  court  of  the 
city  of  Buena  Yista  In  an  action  by  the  de* 
fendants  In  error  against  the  plaintiff  In  error 
to  recover  damages  for  the  alleged  breach  of 
covenants  In  a  deed  conveying  to  defendants 
In  error  a  certain  vacant  lot  In  the  city  of 
Buena  Vista. 

The  language  of  the  covenants  In  the  deed 
alleged  to  have  been  broken  are  "that  it  [the 
Building,  Light  ft  Water  Company,  grantor] 
has  the  right  to  convey  the  said  land  to  the 
grantee;  that  It  has  done  no  act  to  incumber 
the  said  land;  that  the  grantee  shall  have 
quiet  possession  of  the  land,  free  from  all 
Incumbrances;  and  that  the  said  party  of  the 
first  part  will  execute  such  further  assur- 
ances of  the  said  land  as  may  be  requisite." 

The  uncontroverted  facts  are  that  by  deed 
dated  October  23,  1800,  recorded  November 
17,  1880,  the  Building,  Light  &  Water  Com- 
pany, In  consideration  of  $1,000  cash,  and  of 
two  bonds  for  $1,000  each,  payable  at  6  and 
12  months,  conveyed  to  B.  H.  Aylor  a  certain 
lot  (No.  4,  block  48,  section  2,  fronting  on 
Forest  avenue)  In  the  city  of  Buena  Vista. 
The  deed  acknowledged  the  receipt  of  the 
cash  payment,  but  in  fact  It  was  never  paid. 
By  deed  dated'  the  same  day,  recorded  No- 
vember 23,  1890,  Aylor  conveyed  the  lot  to 
J.  W.  Chllds  In  trust  to  secure  his  two  bonds 
for  the  deferred  payments.  Shortly  after 
this,  and  before  January  28,  1891,  Aylor  be- 
ing unable  to  make  the  cash  payment,  the 
Building,  Light  &  Water  Company  agreed  to 
take  the  lot  back  and  release  Aylor  from  the 
payment  of  the  purchase  money,  and  did  re- 
lease him  from  the  cash  payment,  and  snr' 
rendered  to  him  his  bonds  for  the  deferred 
payments,  In  consideration  that  he  would  re- 
convey  the  lot  to  the  Building,  Light  ft  Wa- 
ter Company. 

Aylor  was  in  the  employ  of  the  Building, 
Light  ft  Water  Company,  and,  as  its  agent, 
was  engaged  in  the  sale  of  lots  In  Buena 
Vista.  As  such  agent,  on  January  28,  ISBfi, 
he  sold  to  the  defendants  in  error  the  lot 
mentioned;  and  the  Building,  Light  ft  Water 
Company  conveyed  It  to  them,  the  deed  be- 
Ing  in  Aylor*!  bandwritinfr   The  tenaa  of 


this  sale  were  the  same  as  that  to  Aylor  of 
October  28,  1880.  The  defendants  in  error 
paid  the  cash  payment  of  $1,000,  and  exe- 
cuted tlieir  bonds  for  $1,000  each  to  the 
Building,  Light  ft  Water  Company,  and  se- 
cured the  bonds  by  trust  deed  on  the  lot, 
which  bonds  they  afterwards  settled  with  the 
Building,  Light  ft  Water  Company  by  compro- 
mise. In  the  iatter  part  at  1896,  or  early  in 
1896,  the  defendants  in  error  learned  of  the 
prior  deed  to  Aylor,  who  In  the  meantime 
had  died;  and  thereupon  J.  L.  Pray,  one  of 
the  defendanis  In  error,  called  on  J.  W. 
Chllds,  In  Lynchburg,  the  representative  of 
the  Building,  Light  ft  Water  Company,  to 
know  "what  he  was  going  to  do  about  it," 
to  which  Chllds  replied,  "We  will  have  [Ay- 
lor's]  minor  children  make  the  deed,"  or  t^at, 
"if  anything  is  wrong,  we  wfll  have  It  cor- 
rected." To  this  Chllds  claims  that  Fray 
said,  "AU  right,"  but  Fray  says,  "I  neither 
consented  or  objected  to  what  Obllds  pro* 
posed  to  do." 

It  was  claimed  by  the  Building,  Light  ft 
Water  Company  that,  at  the  time  Aylor  was 
released  from  the  payment  of  the  purchase 
money  for  the  lot,  he  and  his  wife  executed 
and  delivered  to  the  company  a  deed  recon- 
veylng  the  lot  to  It,  which  deed  was  lost  be- 
fore it  was  admitted  to  record;  and  very  soon 
after  the  Interview  between  J.  L.  Fray  and 
J.  W.  Chllds  the  BuUdhig,  Light  ft  Water 
Company  instituted  In  the  corporation  court 
of  the  city  of  Buena  Vista  a  chancery  suit 
against  Aylor's  widow  and  heirs  for  the  pur- 
pose of  setting  up  the  alleged  lost  deed,  and 
a  decree  was  entered  In  that  suit  establish- 
ing the  deed,  and  directing  a  commissioner  of 
the  court,  appointed  for  the  purpose,  to  make 
a  deed  for  the  lot  to  the  Building,  Light  ft 
Water  Company,  or  to  any  one  the  company 
might  direct  Accordingly  this  commissioner 
made  a  deed,  In  which  the  Building,  Light 
ft  Water  Company  united,  conveying  the  lot 
to  the  defendants  in  error,  and  the  deed  was 
sent  to  them  about  Hay  15,  1896;  and  they 
retained  it,  without  objection  to  Its  sufflclency 
or  otherwise,  until  April  1,  1897,  when  .they 
returned  it  to  the  Building,  Light  ft  Water 
Company  for  the  alleged  reason  that  the 
Company  had  broken  Its  "covenants  of  war- 
ranty." 

This  suit  was  thereiqion  brooght,  and  ma- 
tured to  the  seccmd  April  rules  in  1897. 

The  declaration  alleges  the  breach  of  other 
covenants,  but  the  defendants  in  error  (plain- 
tiffs below)  rely  only  upon  the  covenants  of 
•■right  to  convey,"  and  "that  It  [grantor]  has 
done  no  act  to  Incumber  said  land,"  etc. 

The  plaintiff  In  error  (defendant  below) 
pleaded  covenants  performed  and  covenants 
not  broken,  and  filed  a  statement  of  the 
grounds  of  its  defense.  In  which  it  claimed 
that,  prior  to  the  date  of  the  conveyance  to 
the  plaintiffs,  Aylor  and  wife,  in  consldera- 

Ition  of  the  release  of  Aylor  from  the  pay- 
ment <rf  the  purchase  money  for  the  lot,  and 
the  surrender  of  Ills  bonds,  reconveyed  the  lot 
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to  the  defendant  company  by  a  proper  deed, 
which  was  lost,  and  that  this  deed  hod  been 
established  and  set  np  by  the  decree  of  a 
court  of  competent  Jurisdiction,  etc.  iBSue 
was  Joined  on  the  pleas,  and  the  verdict  and 
Judgment  were  for  the  plolntifCs  for  (1,0U0, 
with  Interest  th^on  from  January  28,  1891. 

The  plaintiff  In  errw  waives  Its  demurrer 
to  the  declaration,  and  its  first  and  second 
bills  of  exceptions  to  the  ruUngs  of  the  court 
below  at  the  trial;  relying  here  upon  its 
third,  fourth,  and  fifth  exceptions.  The  third 
Is  to  the  giving,  over  the  objection  of  the 
defendant,  eight  of  the  nine  Instructions 
asked  for  by  the  plaintiffs;  the  fourth  to 
the  refusal  to  give  certain  instructions,  and 
the  modification  of  others,  asked  for  by  the 
defendant;  and  tbe  fifth  Is  to  the  action  of 
the  court  In  overruling  the  motion  of  the 
defendant  to  set  aside  the  verdict  and  grant 
it  a  new  trial  upon  the  ground  that  the  vet^ 
diet  is  contrary  to  the  law  and  the  evidence. 

It  Is  the  contention  of  tbe  defendants  In 
error  that  the  covenant  of  the  right  to  con- 
vey—which In  most  cases,  as  in  this,  is  the 
equivalent  of  a  covenant  of  seisin  (Devi. 
Deeds,  893;  Sedg.  Meas.  Dam.  966)— in  the 
deed  to  defendants  In  error  of  January  28, 
1891,  was  broken  as  soon  as  made,  by  reason 
of  the  inchoate  right  of  dower  In  the  lot  con- 
veyed, outstanding  In  Mrs.  Aylor,  and  be- 
cause no  deed  had  ever  been  gotten  from 
Aylor  reconveying  the  lot  back  to  the  plain- 
tiff In  error  prior  to  the  deed  of  January  28, 
1891,  and  therefore  the  pUlntiffs  were  enti- 
tled to  recover  in  this  action  the  purchase 
money  paid  by  them,  with  Interest  from 
date  of  Its  payment;  In  other  words,  that, 
If  a  defective  title  ts  shown  to  exist  in  tbe 
grantor  at  tbe  time  of  the  conveyance,  the 
covenantees  may,  as  a  matter  of  right,  re- 
scind the  purchase,  and  recover  their  pur- 
chase money,  with  Interest. 

This  position  Is  wholly  untenable.  In  the 
first  place,  the  covenant  for  seisin,  or  of  the 
right  to  convey.  Is  not  broken  by  an  out- 
standing Inchoate  right  of  dower.  It  dora 
not  affect  the  technical  seisin  of  the  gran- 
tee. He  has  the  title  by  virtue  of  bis  deed, 
and  although  the  right  of  dower  in  the  land 
may  be  an  Incumbrance  from  which  be  may 
be  protected  by  his  covenant  against  Incum- 
brances, yet  it  does  not  affect  his  possession 
of  the  land,  or  bis  legal  title  thereto.  Devi. 
Deeds,  §  880,  and  cases  cited  in  notes. 

It  is  true,  as  the  Jury  were  instructed  by 
plaintiffs'  Instruction  No.  4,  that  although  a 
deed  of  conveyance  of  the  lot  back  to  the 
Building,  Light  &  Water  Company  bad  been 
executed  by  Aylor  and  wife,  and  delivered 
to  tbe  Building,  Light  &  Water  Oompany, 
yet.  If  the  deed  was  not  recorded.  It  did  not 
operate  to  pass  Mrs.  Aylor's  contingent  right 
of  dower  tn  the  lot,  if  such  she  had;  the 
recordation  of  the  deed  being  necessary  to 
operate  as  a  conveyance  of  whatever  "right, 
title,  and  Interest"  Mrs.  Aylor  liad  in  the  lot 
conveyed.  Code,  1  2G02.  But  in  no  view  that 


may  be  taken  of  this  case  can  it  be  said  that 
Mrs.  Aylor  had  a  contingent  right  -of  dower, 
or  other  Interest.  In  the  lot  conveyed  to  de- 
fendants in  error  by  the  deed  of  January  28; 
189L  • 

By  the  uncontradicted  evidence,  Aylor  nev- 
er paid  any  part  of  the  purcliase  money  for 
the  lot,  and  a  deed  of  trust  was  given  by 
him  to  secure  two  thirds  of  It,  and  certainly 
the  Incumbrance  held  by  tbe  Building.  Light 
&  Water  Company  upon  the  lot  was  para- 
mount to  any  Interest  Mrs.  Aylor  had  there- 
in; and  there  is  no  suggestion,  even,  that 
the  sale  back  to  tbe  company  to  aatiafy  the 
incumbrance  upon  the  lot  for  the  purchase 
money  was  not  bona  fide,  for  its  full  value. 

Even  though  the  cash  payment  of  $1,000 
for  the  lot,  from  which  Aylor  was  released, 
was  not  a  lien  "paramount  to  the  wife."  her 
dower  right  in  this  was  subject  to  the  pay- 
ment first  of  the  $2,000  secured  by  trust 
deed;  and  when  the  lot  was  sold  to  pay  the 
$2,000,  and  It  bad  brought  more  than  tlils 
sum,  the  $1,000  could  only  have  been  con- 
sidered a  surplus  arising  from  the  sale,  la 
which  the  wife  might  have  had  an  interest- 
But  this  would  give  her  no  claim  on  the  land 
in  the  hands  of  the  Building,  Light  &  Water 
Company,  or  its  grantee.  Code,  j  2269;  Coff- 
man  v.  Coffman,  79  Va.  604;  Cowarden  v. 
Anderson,  78  Va.  88;  Hurst  v.  Dulaney,  87 
Va.  444,  12  S.  E.  800. 

We  need  not  enter  Into  a  discussion  of  the 
authorities  cited  by  counsel  for  defwidants  In 
error  to  sustain  their  contention  that  the 
measure  of  damages  for  a  breach  of  a  cove- 
nant for  seisin,  or  of  right  to  convey,  Is  the 
purchase  money  paid,  with  Interest,  etc.,  and 
that  title  acquired  subsequent  to  the  breach 
Is  no  defense.  Among  them  Is  the  case  of 
Conrad  v.  Efflnger.  87  Va.  50,  12  S.  E.  2. 
where  there  had  been  an  eviction;  and  in 
this  case,  as  In  the  other  authorities  cited, 
the  questions  discussed  were  whether  or  not 
the  covenantee  was  restricted  in  tils  recovery 
to  the  purchase  money  paid,  and  Interest, 
and  not  allowed  to  recover  for  Improvements, 
and  other  kindred  questions.  These  authori- 
ties have  no  application  to  the  case  before  us. 
There  are  numerous  authorities  agreeing  that 
tbe  measure  of  damages  for  a  breach  of  tbe 
covenant  for  seisin,  where  the  conveyance 
passes  nothing,  is  the  consideration  paid  by 
the  covenantee,  and  Interest  thereon;  but, 
where  he  acquires  anything  by  his  deed, 
this  must  be  considered  In  measuring  dam- 
agea    Devi.  Deeds,  H  894,  899. 

In  authorities  cited  In  note  to  last-named 
section,  it  Is  held  that  the  weight  of  Ameri- 
can authority  has  determined  that  the  cove- 
nant of  seisin  Is  broken,  if  broken  at  all,  so 
soon  as  It  Is  made,  and  thereby  the  immedi- 
ate right  of  action  accrues  to  blm  who  has  re- 
ceived It.  But  in  such  case  the  grantee  U 
not  entitled  as  a  matter  of  course  to  recover 
back  the  consideration  money.  The  dam- 
ages to  be  recovered  are  measured  by  the  ac- 
tual toss  at  tbe  time  sustained.  It  the  pur 
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chnnr  taaa  bongbt  In  the  adrene  right,  tbe 
zneastue  of  hla  damage  la  the  nun  paid.  If 
be  taaa  been  devrived  of  the  whole  nibject  of 
his  baiiiain,  or  of  a  part  of  It,  they  are  meaa- 
nzed  by  tlw  whMa  conBlderatlon  In  tbe  one 
case,  and  a  correapondlng  part  In  the  other. 
Among  the  anthorltlea  here  dted  la  the  case  of 
Turner  v.  Uvlngaton,  12  Wend.  83,  wh«e  the 
deed  of  conveyattce  pniported  to  convey  a  fee- 
sunple  estate,  when  it  tnmed  oat  that  grantor 
bad  but  a  life  estate  in  the  property;  and  It 
waa  held  that  the  grantee  must  hold  the  life 
estate,  and  recovw  only,  for  tbe  breach  of 
his  coTenant  for  seisin,  the  difference  be- 
tween the  value  of  the  life  estate  acqnlred  by 
bis  deed  and  tbe  fee  simple  bargained  for. 
See,  also,  Deri.  Deeds,  |  900,  where  it  is  said 
that  If  the  covenant  is  for  a  fee  single,  and 
the  eatate  Is  subject  to  a  Uf e  estate,  recovery 
may  be  had  tot  the  value  of  the  less  estate. 
If,  after  the  covenanta  are  broken,  and  be- 
fore the  covenantee  commences  action,  the 
paramount  title  la  acquh^d  by  the  covenantor, 
which  1^  tike  opraation  of  other  covenants  la 
transferred  to  tbe  covenantee,  the  damages 
may  be  mitigated  or  rednced  to  a  nominal 
amount  by  this  fact;  that  ia  to  aay,  that, 
for  tbe  breach  of  the  covwant  of  good  xl^t 
to  convey,  nominal  damages  are  only  recov- 
erable wher^  before  actual  Injury  sustained, 
the  title  is  perfected  by  Inurement  See,  al- 
so, note  to  Mecklem  v.  Blake,  99  Am.  Dec; 
76;  3  Sedg.  Meaa.  Dam.  1  97& 

Plaintiflb'  instruction  No.  8  Is  as  follows: 
**Hie  court  further  instructs  the  Jury  that  If 
they  b^eve  from  tbe  evidence  that  the  de- 
fendant In  January,  1801,  conveyed  lot  No. 
4,  block  No.  48,  section  No.  2,  in  Buena  Viata, 
to  the  plaintiffs,  and  convenanted  that  it  had 
a  right  to  convey  said  lot  to  the  plaintiffs, 
and  that  at  tbe  time  the  defendant  did  not 
bave  a  good  title  t6  said  lot,  or  did  not  have 
good  light,  full  powo:,  and  absolute  author- 
ity to  convey  said  lot  to  the  plaintiffs  in  tlie 
manner  in  which  It  was  conveyed,  then  the 
Jury  most  find  for  the  jdalntlfla,  even  though 
the  Jury  further  believe  that  the  defendant 
has  since  acquired  good  title  to  said  lot,  and 
ottered  to  convey  It  to  the  i^alntlffs,  which 
offer  plaintiffs  have  refused;  and  in  such 
cases  the  measare  of  damages  of  the  plain- 
tiffs is  the  purchase  price  paid  by  them  td  the 
defendant  for  said  lot,  with  interest  thereon 
from  the  date  of  payment" 

There  was  no  evidence  tending  to  show  an 
after-acquired  title;  and.  If  there  had  beei^ 
Btill,  tbe  Inatruction,  in  tbe  absence  of  all 
proof  of  injury  sustained  by  the  plaintiffs,  or 
of  an  adverse  possession  of  the  lot  before  the 
title  was  perfected,  1b  erroneous,  In  tliat  It 
told  the  Jury  that  tbe  measure  of  plaintiffs* 
damages  was  the  purchase  price  paid,  with 
Interest  Maupln,  Beal  Est  pp.  271,  608,  GOO; 
1  Sedg.  Meas.  Dam.  p.  361;  Baxter  v.  Brad- 
bury. 20  Me.  260. 

The  decree  ot  the  corporation  court  estab- 
lishing and,  setting  up  the  evidence  of  tlie 
original  tlfte  in  the  Buildings  Light  *  Water 


Oon^any  when  it  conveyed  to  the  idalntlffs 
was  competent  evidence  on  this  point,  for 
which  it  and  the  deed  made  by  the  oommla- 
sloner  of  the  court  to  the  plaintiffs  pursuant 
to  the  decree  were  (rftered  in  evidMice;  and, 
as  ccmtended  by  counsel  for  plaintiff  In  error, 
the  natural  effect  of  this  Instruction  waa  to 
mislead  the  Jury  by  confounding  In  their 
minds  after-acquired  title  and  a  subsequent 
decree  and  conveyance  which  sete  up  tbe 
evidence  of  original  title,  and  cause  them  to 
mistake  the  latter  for  the  former. 

Tbe  question  in  this  case  is  not  whether  a 
grantor  can  force  upon  his  grantee  an  after- 
acquired  title  to  land  to  which  he  had  no 
title  wben  be  conveyed  it  to  the  grantee,  but 
It  is  whether  or  not  a  grantor,  before  hla 
grantee  has  been  disturbed  In  his  possession 
or  suffered  damage  because  of  hla  defective 
title,  and  before  action  brought,  can  set  up 
and  supply  a  missing  link  In  the  chain  of 
title,  whereby  the  grantee  is  assured  of  his 
title  and  possession.  We  fidly  agree  with 
the  court  in  its  decision  in  the  case  of  Baxter 
V.  Bradbury,  supra,  where  It  is  said:  "The 
oovraant  of  aelsin  was  Intended  to  secure  to 
the  plaintiff  a  legal  seisin  in  th»  land  con- 
veyed. If  it  Is  broken,  and  be  falls  of  that 
selBln,  he  haa  the  right  to  reclaim  the  pur- 
chase money.  But  it,  by  virtue  of  another 
covenant  in  the  same  deed  (for  further  as- 
surances of  title),  which  was  also  taken  to 
assure  to  bim  the  subject-matter  of  tbe  con- 
veyance, he  has  obtelned  that  seisin,  It  would 
be  altogeth^  ineqidteble  that  he  should  bave 
tbe  seiabi,  and  be  allowed,  besides,  to  recov- 
er back  the  oonsideratlon  paid  for  it" 

This  brings  ua  to  tbe  question  that  is  raised 
by  Instruction  No.  9  given  for  the  plaintiffs, 
and  the  refusal  to  give  d^endant's  Instruc- 
tions Nos.  7  and  9.  PlalntlffB'  instruction 
No.  9  is  as  follows: 

"The  court  further  instmcte  the  Jury  that 
the  deed  from  O.  D.  Batchelor,  commlsslonra:, 
etc.,  to  tbe  plaintiffs,  and  the  decree  in  the 
cause  of  the  BnUdlng,  Light  ft  WaXse  Com- 
pany V.  Aylor'a  Heira,  are  not  evidence  of 
the  existence  of  any  title  in  the  defendant  at 
the  time  of  tbe  deed  of  January  28,  1891,  to 
plaintiffs." 

Defendant's  Instructions  Nos.  7  and  9,  re- 
fused, are:  "N&  7.  The  court  inatrncte  the 
Jury  that  the  decree  of  May  14,  1896,  in  the 
chancery  cause  of  Building,  Light  &  Water 
Company  againat  B.  H.  Aylor's  Widow  and 
Heirs,  is  condusive  evidence  In  this  action 
against  any  claim  of  dower  Interest  in  or  tl* 
tie  to  the  lot  in  question  by  the  widow  and 
heirs  at  law  of  B.  H.  Aylor,  and  that  tbe 
deed  of  O.  D.  Batchelor,  special  commission- 
er, dated  May  16, 1806,  made  In  pursuance  of 
said  decree,  is  a  complete  estoppel  against 
the  widow  and  heln  of  said  Aylor,  and  Is 
sufficient  to  vest  In  the  plaintiffs  the  title 
which  it  purports  to  convey." 

"No.  0.  The  court  instructs  the  Jury  that 
the  decree  of  May  14,  1896,  In  the  chancery 
cause  of  Building,  Light  ft  Water  Oomj^any 
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V.  R.  H.  Aylor's  Widow  and  Heirs,  Is  com- 
petent and  admissible  evidence  In  tbls  action 
to  show  a  passing  of  title  to  tbe  lot  In  ques- 
tion from  B.  H.  Aylor  to  defendant;  and  the 
deed  of  O.  D.  Batchelor,  special  commlnion- 
er.  dated  May  16,  1886,  made  In  conformity 
to  said  decree,  operates  to  set  up  the  lost 
deed  established  by  said  decree,  and  must  so 
stand  and  be  accepted  as  long  as  the  said  de- 
cree remains  In  force." 

It  is  tme,  as  the  court  Instructs  the  jury 
by  plalntieCs'  Instruction  No.  8,  that  In  order 
to  prove  the  alstence  of  a  lost  deed,  the 
loss  of  It,  due  execution  and  delivery,  and 
all  the  facts  necessary  to  constitute  a  good 
and  lawful  deed,  must  be  proven  by  clear  and 
direct  testimony,  etc;  but  that  Is  not  the 
question  presented  by  InstmctloD  No.  9  given 
by  the  court  for  the  plaintiffs  over  the  ob- 
jection of  the  defendant,  and  the  refusal  ot 
fnstrnctloiw  7  and  9  asked  for  by  the  de- 
fendant 

That  courts  of  equity  have  jurisdiction  to 
set  up  lost  deeds  and  wills,  and  efltabUsh  ti- 
tles under  them,  can  certainly  not  be  denied. 
Thomas  r.  Rlbble  (Ta.)  24  S.  BL  211. 

The  effect  of  plaintiffs*  instruction  No.  9  la 
to  annul  and  wholly  avoid.  In  a  collateral  ac- 
tion, the  decree  of  a  court  of  record,  entered 
In  a  cause  of  which  it  had  jurisdiction  both 
as  to  the  parties  and  subject-matter.  The 
decree  upon  Its  face  recites  "that  between 
the  dates  of  October  2&,  1890.  and  January 
28, 1891,  by  deed  duly  executed  and  delivered 
by  R.  H.  Aylor  and  wife  to  the  plaintiff,  the 
Building!  light  &  Water  Company,  Aylor 
and  wife  conveyed  the  same  lot  that  was 
conveyed  to  Aylor  by  the  deed  of  the  first- 
named  date,  which  deed  had  been  lost  or 
destroyed,  as  fully  appears  tvom  the  record 
and  depoidtions  In  that  suit"  This  decree 
means  nothing,  and  serves  no  purpose  what- 
ever, if  It  la  not  evidence  of  the  passing  of 
title  by  the  deed  which  It  declares  was  lost 
The  defendant  was  required,  as  set  out  In 
plalntifCs'  Instruction  No.  2,  to  prove  tliat  at 
the  time  it  made  the  covenant  in  the  deed  of 
January  28,  1891,  to  iflalntiffs,  ot  good  ri^ 
to  convey,  it  bad  nn  Indefeasible  title  to  Uie 
property  conveyed;  and  the  defendant,  to 
establish  a  missing  link  In  the  chain  of  Its 
title,  offered  the  decree  of  a  court  of  com- 
petent jurisdiction,  and  the  deed  made  In 
pursuance  thereto,  which  establish  and  set 
up  the  lost  deed  constituting  this  missing  link; 
and  yet  the  Jury  are  told,  In  effect,  by  plain- 
tiffs' Instruction  Mo.  9.  and  tiie  refusal  to 
give  defendant's  instructions  Nos.  7  and  9.  to 
disregard  this  decree  and  deed  as  evldmce 
of  plaintiffs'  title  on  January  S8,  1801,  when 
It  conveyed  the  lot  in  question  to  the  plain- 
tiffs. 

"A  judgment  at  law  or  decree  In  equity, 
vrhen  it  constitutes  a  link  In  a  chain  of  titie, 
Is  competent  and  admissible  evidence  In  that 
character  and  for  that  purpose  not  only 
against  the  parties  to  the  record,  but  against 
aU  the  world.**   Black,  Jndgm.  f  607,  and 


cases  cited,  among  which  Is  case  of  Bay- 
lor's Lessee  v.  Dejarnette,  13  Orat  152.  In 
that  case,  which  was  an  action  of  ejectment, 
a  decree  in  a  chancery  suit  was  offered  In 
evidence  In  sopport  ot  titie,  and  objections 
were  urged  against  It;  but  the  court  said: 
"All  these  are  matters  purely  of  equitable 
cognlsanee,  with  which  the  court  of  law  has 
no  concern.  To  undertake  to  reverse  the 
proceedings  would  be  to  usurp  the  province 
of  the  court  of  chancery,  and  to  do  what 
even  that  court  would  not  do  In  this  collat- 
eral way;  for  that  court  would  not,  without 
proper  proceedings  to  present  the  subject  di- 
rectly, disregard  this  decree,  or  reject  it  as 
evidence.  So  long  as  it  remains  unreversed, 
it  must  have  the  force  and  effect  of  an  ad- 
judication upon  the  entire  estate,  and  must 
be  considered  to  devest  the  titie  out  of  the 
defendant  and  those  claiming  In  remainder 
after  him.  Although  it  is  a  decree  In  chan- 
cery, and  not  a  Judgment  at  law,  yet,  oar 
courts  of  chancery  being  courts  of  record, 
their  decrees  may  be  tiie  basis  of-  titie  In  a 
court  of  law,  the  same  as  a  Judgment  oi  re- 
covery bt  a  real  action.  And  the  deed  of 
the  marshal  made  In  conformity  to  Ita  de 
eree  operates  to  transfer  the  entire  title  In 
fee  simple  to  the  purchaser,  snd  must  so 
stand  and  be  acc^ted  as  long  as  the  decree 
on  which  It  rests  remains  in  tacee.  tt  there 
be  errors  to  the  prejudice  of  the  remainder- 
man, for  which  the  decree  is  liable  to  be 
reversed,  be  may,  it  would  seem,  make  him- 
self a  party  to  orl^nal  suit  by  filing  a  sup- 
plemental bin  to  have  the  benefit  of  the  j^o- 
ceedlngs  for  the  purpose  of  appealing." 

The  decree  alone  ts  sufficient  without  tile 
IntrodncHon  of  otber  parts  of  the  record. 
White  V.  Clay's  Ex'rs,  7  Leigh,  68;  Wynn 
T.  Harman's  Devisees,  6  Orat  137;  Blasters 
V.  Yamer's  Kr'rs,  id.  171;  Pugh  T.  UcCue, 
80  Va.  477,  10  S.  S.  715.  It  was  said  In  the 
last-named  case,  with  reference  to  a  deed  of 
a  commissioner  in  a  chancery  snit  Intro- 
duced as  evidence  of  a  link  in  a  chain  of 
titie.  without  any  part  of  the  record:  "If 
those  recitals  are  inconsistent  witii  tiie  rec- 
ord, the  plataitiff  could  have  shown  It  by  the 
Introduction  of  tiie  record.  It  Is  dear,  there- 
fore, that  the  deed  was  not  only  admissible 
In  evidence,  but  that  In  tills  collateral  action 
It  must  be  regarded  as  an  unassailable  con- 
veyance of  the  legal  title." 

We  are  of  opinion  that  the  court  below 
should  not  have  given  plaintiffs'  Instruction 
No.  9,  but  should  have  given  Instruction  Na 
9  asked  for  by  the  defendant 

While  the  decree  referred  to  In  defendant's 
Instruction  ^o.  7  Is  competent  evidence  in 
this  cause  to  prove  that  R.  H.  Aylor,  by 
deed  in  which  his  wife  united,  had  reconvey- 
ed  the  lot  In  question  to  the  Building,  light 
ft  Water  Company  prior  to  the  tatter's  con- 
veyance of  the  lot  to  defendants  in  error 
of  January  28.  1891,  and  conclusive  evidence 
of  any  claim  of  title  to  the  lot  in  the  heirs 
at  law  of  A^or,  and  tiie  deed  made  by  O.  D. 
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Batdiehn;  q»edal  commlsBloner,  to  defend* 
ants  In  error,  parBoant  to  tlie  dec^^  la  a. 
complete  estoppel  against  these  belrs,  and 
snfilclent  to  derest  them  oC  any  right  to  or 
Interest  In  the  lot,  It  is  not,  under  the  clr- 
cnm stances  of  this  case,  eTtdence  against  the 
widow.  The  object  of  the  suit  was  to  set 
up  a  deed  that  bad  not  been  recorded,  and 
therefore  did  not  bar  the  right  of  dower. 
That  salt  could  only  restore  what  had  beui 
lost  It  created  do  new  rights,  and  was  not 
Intended  to  do  so,  and  left  the  widow  where 
It  found  her.  If  her  husband  during  cover- 
ture had  been  so  seised  of  this  land  as  to 
entitle  her  to  dower  in  It,  that  right  was  not 
defeated  by  the  unrecorded  deed  which  was 
lost,  nor  by  the  deed  of  Oommlssioner  Batch- 
elor.  the  only  office  and  effect  of  which  was 
to  set  up  the  lost  deed,  and  furnish  evidence 
of  the  rights  of  parties  as  established  by  It 
Therefore  this  Instruction  was  properly  re- 
fused. 

Defendant's  fuBtmction  No.  11,  aslied  for, 
told  the  Jury  that  the  decree  of  the  court 
setting  up  the  lost  deed  from  Aylor  and 
wife,  conveying  the  lot  to  the  Building,  Ught 
&  Water  Company,  was  competent  and  ad- 
missible evidence  In  this  action  on  the  ques- 
tion of  the  passing  of  title  to  the  lot  In  ques- 
t1<m  from  Aylor  to  the  defendant:  but  the 
court  struck  out  the  words  "the  passing  of 
title,"  and  Inserted  In  lieu  thereof  the  words 
**the  effort  then  made  to  pass  title."  This, 
for  the  reasons  already  stated,  was  error. 

As  the  case  has  to  go  back  because  of  the 
errors  already  pointed  out,  other  questions 
presented  In  the  record,  and  elaborately  ar- 
giied,  need  not  be  considered. 

The  Judgment  of  the  court  below  will  be 
reversed  and  annulled,  the  verdict  of  the  Jury 
flet  aside,  and  the  cause  remanded  for  a  new 
trial,  to  be  had  In  accordance  with  the  views 
e:qpi«ased  In  tbia  opinion. 


[inTBLL  V.  JULIUS  LANSBURO  CO. 
(JAOKSON  et  aL,  Interveners). 

<Sa^eme  Gout  of  Appeals  of  Virginia.  Jan.  12, 
1899.) 

ATTAOBmHT  —  VAtiinrrr  —  Uotion  to  Qoibb  — 
CuiH  av  Thisd  Pbk8o\. 

Where  an  attechmeot  was  disgolved  on  mo- 
tion becanse  issued  on  false  saggefltioos,  as  pro- 
vided by  Code,  |  2981,  the  attaching  creditor, 
«r  his  tmstees  under  a  trust  deed  conveying  the 
Attached  property  ss  security  for  the  debt  sued 
on,  cannot  intervene,  and  claim  the  property 
thmuoder,  oo  the  motion  to  quash,  under  Code, 
f  2984,  aathoriains  a  third  person  to  Interrene 
ia  attochment,  and  dispute  tlw  plaintUTs  right 
to  the  property. 

Appeal  from  ctreolt  court,  Alexandria  coun- 
ty. 

Attachment  by  the  Julius  Lansburg  Com- 
pany against  O.  I.  lAtUih  A  motion  to  quash 
being  made,  plaintiff  and  Jackson  and  Kib- 
ler,  trustees,  intervened,  and  claimed  the  at- 
tached property  under  the  deed  of  trust  as 


security  for  the  debt  sned  on.  From  a  Judg- 
ment of  the  county  court  quashing  the  at- 
tachment and  ordering  the  attached  property 
retomed  to  defendant,  plaintiff  and  interven- 
ers brought  error  to  the  circuit  court,  where 
the  Judgment  was  reversed,  and  defendant 
appeals.  Beversed,  and  Judgrment  by  county 
court  affirmed. 

J.  K.  M.  Norton,  for  appellant  Qeo.  A. 
Mnshbach,  for  appellee. 

HARBISON,  J.  By  deed  dated  May  6, 
1896,  O.  I.  Llttell  conveyed  to  L.  J.  Jackson 
and  H.  B,  BJbler,  trustees,  certain  personal 
property  to  secure  the  Julius  Lansburg  Fur- 
niture &  Carpet  Company  the  sum  of  91,232, 
evidenced  by  the  note  of  the  grantor,  bearing 
even  date  with  the  deed.  In  this  deed  the 
right  was  reserved  to  the  grantor  to  retain  the 
possession  and  use  of  the  property  conveyed 
until  the  same  should  be  thereafter  required 
of  her  as  provided  In  the  deed. 

On  April  15,  1897,  the  Julius  Lansburg 
Company  caused  to  be  issued  by  a  Justice  of 
the  peace  of  Alexandria  county  an  attach- 
ment for  the  debt  secured  In  the  deed  of  trust, 
requiring  the  sheriff  to  attach  the  property 
conveyed  In  said  deed,  and  to  have  the  same 
forthcoming  and  liable  to  further  proceedings 
to  be  had  thereupon  before  the  county  court 
of  Alexandria  county  on  the  first  day  of  the 
next  term  thereof. 

On  July  7,  1897,  O.  I.  Llttell  moved  the 
court  to  quash  the  attachment  and  have  the 
property  restored  to  her.  When  this  motion 
was  made,  Jackson  and  KIbler,  trustees,  and 
the  Julius  Lansburg  Company,  united  In  fil- 
ing a  petition  in  which  they  set  forth  that, 
the  debt  In  question  belog  due,  the  trustees 
were,  under  the  terms  of  the  deed  of  trust, 
entitled  to  the  possession  of  the  property 
held  by  the  sheriff  under  the  attochment, 
and  asking  that  the  same  be  turned  over  to 
them. 

Upon  the  hearing  the  court  quashed  the  at- 
tachment, and  ordered  the  property  to  be  re- 
turned to  the  debtor,  upon  two  grounds: 
First,  that  the  affidavit  \ipon  which  the  at- 
tachment Issued  was  fatally  defective;  and, 
second,  because  it  was  Issued  without  suffi- 
cient cause,  and  upon  false  suggestions.  The 
court  further  held  that,  the  attachment  be- 
ing quashed.  It  was  without  Jurisdiction  to 
pass  upon  the  petition  ffied  by  the  trustees 
and  the  attaching  credltw. 

To  this  Judgment  a  writ  of  error  was 
awarded  by  the  circuit  court  of  Alexandria, 
and  on  September  30,  1897,  that  court,  being 
of  opinion  that  the  county  court  had  Juris- 
diction to  consider  the  petltlim  filed  by  the 
trustees  and  the  attaching  creditor,  entered 
an  order  reversing  the  Judgment  of  the  coun- 
ty court  and  remanding  the  cause  for  fur- 
ther proceedings  to  be  bad  In  accordance  with 
the  views  expressed. 

From  this  Judgment  of  the  circuit  court 
the  case  lias  twen  brought  to  this  court. 

Upon  the  ctae  preaeoted  the  action  of  the 
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county  court  vaa  clearly  right  under  Qie  ei- 
preas  terms  of  section  2S81  of  the  Code,  which 
proTldeB  that  the  attachment  shall  be  quash- 
ed if  It  be  Invalid  on  its  face,  or  appears  to 
have  been  Issued  on  false  suggestions,  or 
without  sufficient  cause;  and  that,  when 
quashed,  there  shall  be  an  order  for  the  res- 
toration of  the  attached  effecta  to  the  de- 
fendant 

It  Is,  however,  contended  that  the  petition 
of  Jackson  and  Klbler,  trustees,  and  the 
Lansburg  Company,  was  filed  under  section 
29S4  of  the  Code,  and  that  by  virtue  of  that 
section  they  had  the  right  to  file  the  petition 
in  this  proceeding,  and  have  the  same  consid- 
ered and  acted  upon. 

Section  29S1  was  Intended  to  f^ve  any  third 
person,  before  the  attached  property  is  void, 
or  before  the  proceeds  of  sale  bos  t>een  paid 
to  the  plaintiff,  the  opportunity  to  come  In  by 
petition,  and  dispute  the  plaintlft's  right  to 
the  property  or  Its  proceeds.  In  the  case  at 
bar,  though  united  with  the  trustees,  the  real 
petitioner  Is  the  plaintiff  in  the  attachment 
The  trustees  represent  no  other  creditor,  and 
set  up  in  their  petition  the  same  debt  sued 
on  In  the  attachment  proceeding.  The  Lans- 
burg Company,  as  petitioner,  cannot  dispute 
with  itself,  as  plaintiff  In  the  attachment, 
over  the  attached  effects.  Section  2981  was 
not  Intended  to  enable  a  creditor  to  bring 
his  debtor's  property  into  a  court  under  an 
attachment  Issued  on  false  suggestions,  and 
avail  himself  of  this  Invalid  proceeding  to 
accomplish  as  petitioner  therein  what  be 
could  not  accompllsl)  as  plalutUT  In  the  at- 
tachment 

For  these  reasons  the  Jndgmoit  of  the  dr^ 
cult  court  must  be  reversed  and  annulled, 
and  the  judgment  of  the  county  court  af- 
firmed. 

BISa^T  and  GABDWELU  JJ.,  absent 


FLOOD'S  ADM'B  T.  HTTTTER. 
(Bnpreme  Court  of  i^>peals  of  Virginia.  Dec  1, 
1898.) 

SUBBOOAnoX~Rl0HTB  01  SURSTT. 

Where  a  sufoty  is  compelled  to  par  a  Judg- 
ment against  ber  principal,  she  is  entiued  to  be 
sabrog^ed  to  ths  indgment 

Aiqpeal  from  C(nporatlon  coml  of  dty  of 
Lynditmrg. 

Bill  b7  Flood's  administrator  against  B.  S. 
Hotter.   Decree  for  d^endant,  and  plaintiff 

appeals.  Beversed. 

J.  H.  Christian  and  H.  D.  Flood,  for  ap- 
pellant Klrkpatrlck  &  Blackford  and  W.  H. 
H.  Harris,  for  appellee. 

HARRISON,  J.  The  bill  in  this  case  was 
filed,  in  her  lifetime,  by  appellant's  Intestate, 
alleging  the  payment  by  her  of  a  ^udgm^t 
in  favor  of  Miller  &  Franklin  against  E.  S. 
Butter  and  Woodroof  &  Co.,  and  further  al- 
leglng  that  said  payment  was  made  under 


drcumstances  which  entitled  her  to  be  sub- 
rogated to  the  lien  of  said  Judgment  as 
against  the  debtor  E.  S.  Hutter,  to  tbe  ex- 
tent that  she  had  paid  the  same.  - 

The  court  Is  of  opinion  that  under  tiie  cir- 
cumstances disclosed  by  the  record,  appel- 
lant was  only  entitled  to  be  subrogated  to  tbe 
lien  of  this  judgment  as  against  E.  S.  Hot- 
ter, to  the  extent  that  said  Hutter  appeared 
to  be  Indebted  to  Woodroof  ft  Oo.  Thi» 
seems  to  have  been  the  view  of  the  lower 
court,  and  the  cause  was  referred  to  a  com- 
missioner to  ascertain  that  Indebtedness. 
This  re[>ort  was  filed,  showing  a  settlement 
of  accounts  between  these  parties,  and  as- 
certaining that  the  appellee  was  Indebted  to 
Woodroof  &  Co.  in  the  sum  of  (771.17  as  ot 
April  15,  1880. 

Appellee  filed  two  exceptions  to  this  report, 
—one  that  certain  credits  had  been  disallowed 
In  the  settlement  to  which  he  claimed  the 
right;  and  the  other,  that  too  high  a  value- 
had  been  placed  on  a  certain  farm  In  ques- 
tion. The  latter  exception  Is  dlc^sed  of  by 
the  view  already  taken,  that  appellant  was  en* 
titled  to  BQbrogatlon.  Without  acting  upon 
this  report  the  court  directed  the  commis- 
sioner to  make,  from  the  record  as  then  made- 
up,  and  without  notice  to  the  parties,  cer- 
tain statements  of  accoimt  outlined  by  tbe 
court  Upon  the  basis  of  these  statements, 
made  at  the  bearing,  the  decree  appealed 
from  was  entered,  dismissing  appellant's  bill. 

It  satisfactorily  appears  from  the  report  of 
the  commissioner,  and  the  evidence  upon 
which  it  was  based,  that  the  controverted 
Items  of  credit  were  properly  disallowed,  and 
that  the  correct  balance  due  from  appellee 
bad  been  ascertained  by  the  commissioner. 

For  these  reasons  the  decree  appealed  from 
must  be  reversed  and  set  aside,  and  a  de- 
cree entered  here  overruling  the  exceptions, 
and  confirming  the  report  of  the  commission- 
er dated  April  4,  1890,  and  subrogating  ap- 
pellant to  the  Hen  of  the  judgment  in  ques- 
tion to  the  extent  of  $771.17  thereof,  with  In- 
terest thereon  at  6  per  cent  from  April  15, 
1890. 

CABDWELL  and  RIBLT,  JT^  absent 


MERCANTILE  CO-OPERATIVE  BANE  t. 
BROWN  et  aL 

(Supreme  Oonrt  of  Appeals  of  Virginia.  Jan.  12,. 

1889J 

MoRTOiOKS— ADMisaios  TO  Eboord— Prioritt  

COKDITIOS  OF  RbCORD— NOTICK— EbTOPPBU 

1.  A  deed  of  trust  delivered  to  the  derk  of 
the  county  court  for  record,  with  the  tax,  and 
recording  fee,  and  by  him  admitted  to  record, 
and  so  indorsed,  is  prior  to  a  deed  of  trust  sub- 
sequently recorded,  notwithstanding  the  clerk 
retained  tbe  former  without  recordation  tmtU 
after  the  subsequent  deed  was  recorded,  and 
then  erased  his  former  indorsement  tliereon,  and 
recorded  It,  and  indorsed  it  as  recdved  and  ad- 
mitted to  record  as  of  the  date  of  recordation. 

2.  Actual  notice  of  tiis  truth  ot  tacts  rep- 
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rewnted  or  conceBled  Is  not  indispensable  to  an 
equitable  estoppel,  and  a  mortgagee  in  posseS' 
sion  of  a  recorded  mortgage,  on  which  is  in- 
dosed  «  certificate  of  the  oerk  showinx  a  mla* 
take  as  to  the  time  of  recordation,  willoe  char- 
ged with  notice  of  the  mistake,  where  he  Is 
sought  to  be  estopped  from  setting  up  liie  true 
date. 

3.  Where,  18  months  after  notice  to  a  first 
mortgagee  of  a  mistake  appearing  In  the  records 
as  to  the  date  of  recordation  of  ois  mortgage,  a 
bona  fide  assignment  was  made  of  a  subsequent 
mortgage  recorded  prior  to  the  date  of  the 
recordation  of  the  first  mortgage,  as  shown  hj 
the  records,  the  first  mortgagee  was  estopped  to 
set  np  the  true  date  of  recordation,  aa  against 
the  assignee. 

Keith,  P.,  dissenting. 

Api>eal  from  circuit  court,  Pa^  county. 

Btll  by  the  Mercantile  Co-operatlTe  Bank 
igalnst  J.  P.  Brown  and  others.  There  was 
a  decree  for  defendants,  and  plaintiff  aih 
peiUs.  Aflinued. 

&  ^rrls,  for  appellant  J.  8.  Hanu- 
beieer,  for  aiqitellees. 

REBLT,  J.  The  i^pellee  J.  P.  Brown  ap- 
jdied  to  tlw  Mercantile  Go-operative  Bank 
of  the  atf  of  Xew  Tork  for  the  loan  of 
000,  wblcb  he  offered  to  aecure  by  deed 
trart  on  a  certain  lot  In  tiie  town  of  Shenan- 
doah, I^ge  county,  Va.  This  the  bank 
agreed  to  do,  If  the  security  offered  was 
snfficlent  and  the  tide  to  It  ^good.  It  em- 
ployed Mr.  B.  S.  Paika,  an  attorney,  to  ex- 
amine the  title  and  fumlab  nn  abstract 
Oiereof.  The  security  and  the  title  to  It  pror- 
big  satisfactory,  tiie  bank  sent  a  cheek  for 
the  loan  to  Its  attomev,  payable  to  J.  P. 
Brown,  but  to  be  held  by  the  attorney  nntD 
the  deed  of  trust  should  be  executed  and 
acknowledged  for  record  and  recelre  Uie  as>- 
proTSl  ot  the  bank. 

The  deed  haTlng  been  approved  by  the 
bank,  and  returned  to  the  attorney,  Oie  lat- 
ter, on  Mardi  18, 1891,  turted  over  Ou  che^ 
to  Brown,  taking  his  noto  for  the  loan,  and 
delivered  the  deed  to  the  clerk  of  tfie  county 
court  of  Page  county.  In  his  office,  to  be 
recorded. 

The  deed  having  been  duly  executed  and 
acknowledged  for  record,  and  the  tax  and 
recording  fee  being  paid  by  the  attorney,  the 
derk  then  and  ttiere  admitted  It  to  record, 
the  time  of  Its  admlsston  by  an  In- 
doTBCTsent  on  the  bacdc  of  the  deed  In  the 
fallowing  -voTdM  and  figures:  "A.  B.,  March 
13,  ISOl.**  The  attorney,  on  the  same  day, 
wrote  to  the  bank  tiut  Ito  check  had  been 
delivered  to  Brown,  the  deed  ot  trust  admit- 
ted to  record,  and  that  as  soon  aa  the  deed 
was  transcribed  lyran  the  record  be  would 
forward  it 

Sonu  few  days  thereafter  the  attcvney 
went  to  the  clerk's  office,  and  Instructed  the 
clerk  not  to  record  the  deed  until  be  should 
direct  him  to  do  so.  This  he  did  at  the  In- 
stance of  Brown,  who  complained  of  delay 
in  the  payment  of  the  check,  although  the 
evidence  shows  that  It  wafl  paid  In  New  Tork 
wltbont  delay,  four  days  after  it  was  turned 
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over  to  him.  The  deed  remained  In  fbe  <derk*B 
office  until  die  23d  of  June  following,  when 
the  attorney  went  to  the  derk's  office  and 
ordered  that  it  be  receded.  Tbe  deputy 
clerk  thereupon  ran  his  pen  through  tiie 
words  and  figures,  "March  18,  1801,"  which 
had  been  Indorsed  on  the  deed  at  the  time 
It  was  delivered  to  flie  derk  to  be  recorded, 
and  wrote  above  them,  "June  28.  1801,"  and 
the  deed  was  then  transcribed  In  the  proper 
deed  Ixwk. 

Brown,  In  the  meantime,  had  applied  to 
Lucretla  J.  Hamsbwger  for  a  loan  of  $1,900 
upcm  the  same  lot  of  land.  The  title  to  It 
was  examined  by  her  attorney,  and,  no  In- 
cumbrance being  disclosed,  she  made  the 
loan,  taking  a  deed  of  trust  on  the  said  iHnp- 
erty  to  secure  It,  which  deed  vras  admitted 
to  record  on  June  10,  1881. 

Which  of  the  said  deeds  has  priority.  Is 
the  first  question  to  be  decided,  the  property 
being  Insufficient  to  pay  botii  of  tiiem. 

The  deed  securluK  the  bank  being  duly 
executed  and  properly  acknowledged  for  rec- 
ord, It  was  the  duty  of  the  clerk,  upon  Ita 
delivery  to  him,  on  March  IS,  1881.  with  the 
amount  of  tax  and  recordliuc  fee,  forthwitii 
to  admit  It  to  record.  This  be  did,  aa  al- 
ready shown. 

Its  admission  to  record  was  an  official  act 
performed  by  him,  and,  having  been  per- 
fwmed.  It  was  not  wlHiln  his  power  to  undo 
It.  He  could  no  more  reeaU  his  official  act 
admitting  It  to  record,  when  he  was  ordered 
by  the  attorney  to  withhold  Its  recordation, 
than  be  could  have  expunged  Its  recwdation 
from  the  deed  book  If  It  had  been  actually 
transcribed.  When  the  bank,  through  Its  at- 
torney, delivered  the  deed  to  the  clerk  to  be 
recorded,  and  paid  the  tax  and  recording  fee, 
Its  duty.  In  order  to  secure  the  Hen  under 
the  deed  of  trust  was  ended.  Tb.e  actual 
recordation  In  the  deed  book  was  a  conse- 
quential act  from  Its  admisston  to  record,  to 
be  performed  by  the  clerk  In  the  order  of 
the  admission  by  him  of  deeds  to  record  and 
as  the  condition  of  the  buslnes  in  his  office 
permitted.  The  liank  was  raUtied  to  Ito  Uen 
against  purdiaaers  and  creditors  from  the 
time  of  the  admlBsion  of  the  deed  to  record, 
and  the  subsequent  act  of  the  clerk,  in  at- 
tempting to  cliange  the  time  of  Itt  admission 
to  record  at  the  request  ot  the  attorney,  was 
ineffectual,  and  could  not  affect  tSie  lien  then 
and  there  acquired  by  the  bank.  ■  The  Uen 
of  Ita  deed  of  trust  therefore,  took  effect 
from  March  13,  1801,  while  that  of  Lucretia 
J.  Hamsberger  only  commenced  on  the  10th 
day  of.  June,  1801,  that  being  the  date  of  the 
admission  of  h^  deed  of  trust  to  record. 

But  whether  the  bank,  as  agtUnst  the  a;p- 
pellees,  who  are  assignee  of  the  Hanuberger 
debt  can  claim  the  benefit  of  Ito  lien  as  of 
March  13,  1881,  Is  another  question,  and  Is  to 
be  solved  by  the  ap^lcation  of  other  princi- 
ples. It  appears  from  the  evidence  that  $1,- 
000  of  the  Hamsberger  loan  was  transferred 
for  value  on  the  28tb  day  of  Jujy,  1883,^  to 
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<3€orge  W.  Harnsberger,  and  tlie  residue 
thereof,  on  the  same  day,  to  B.  A.  Bickers; 
and  the  asslcnees  cooteod  that  the  appellant 
bank,  having  allowed  the  public  record,  show- 
ing that  ItB  deed  was  not  recorded  unto  the 
28d  of  June,  1891.  to  remain  w  without  tak- 
ing aury  stepe  to  hare  It  coixeeted.  la  e«t<q»ped 
to  claim  otherwise  as  against  them,  they  bar- 
ing relied  upon  the  recorded  title. 

The  evidence  also  shows  that  the  deed  of 
trust  securing  the  bank  was  withdrawn  by 
Its  attorney  from  the  clerk's  office  on  the  11th 
day  of  February,  1892,  and  sent  by  him  to  the 
bank.  The  bank,  therefore,  had  Its  deed  of 
trust  In  its  possession  nearly  16  months  prior 
to  the  assignment  of  the  Harasbca-ger  lien  to 
the  appellees.  The  deed,  when  received  by 
the  bank,  had  npoa  it  the  following  official  in- 
dorsement by  the  cl«'k  of  the  county  court  of 
Page  county:  "Page  County,  to  wit:  The 
foregoing  deed  of  trust  was  received  In  the 
clerk's  office  of  Page  county  court,  June  23, 
1S81,  and  admitted  to  record.  Test:  A. 
Broaddns,  C.  C."  It  thus  appears  that  tbe 
bank,  from  the  time  of  the  receipt  of  Its  deed 
of  trust,  bad  in  its  possession  the  plain  means 
of  knowing  when  its  deed  of  trust  purported 
to  have  been  admitted  to  record.  It  showed 
that  It  did  not  purport  to  have  been  admitted 
to  record  on  the  13th  of  March,  1891,  as  the 
bank  had  been  informed  by  Its  attorney  was 
the  case,  but  that  the  record  iu  the  clerk's 
office  showed  that  it  was  not  received  In  that 
office  and  admitted  to  record  until  the  23d  of 
June,  1891.  It  Is  true  that  the  praeldent  of 
the  bank  denies  actual  notice  of  this  fact  un- 
til about  the  time  of  the  instltutl<m  of  this 
suit,  In  1896;  but  Iiavtng  In  his  possession  the 
deed  Itself,  with  the  official  certificate  ot  the 
clerk  indorsed  thereon  as  to  the  time  it  was 
admitted  to  record,  knowledge  thereof  will  be 
Imputed  to  tbe  bank. 

Actual  knowledge  of  th«  truth  as  to  the 
material  facts,  represented  or  concealed,  is 
generally  indispensable  to  the  application  ot 
the  doctrine  of  equitable  estoppel,  but.  like 
other  general  rules,  it  has  Its  exceptions.  Ac- 
tual knowledge  Is  not  Indlq^ensahle  where 
the  circumstances  are  such  that  a  knowledge 
of  tbe  truth  is  necessarily  Imputed  to  the  par- 
ty sought  to  be  estopped;  nor  where  he  has 
been  negligent  In  falling  to  perform  some 
duty,  whereby  another  has  been  misled,  to 
his  injury  or  prejudice.  2  Pom.  Eq.  Jur.  U 
808,  S09;  Blgelow,  Bstop.  (6th  Ed.)  c.  18; 
Hughes  V.  Harvey,  75  Va.  300,  212;  Hmshaw 
V.  Blssell,  18  WalL  256. 

The  bank.  Instead  of  taking  steps  to  have 
the  date  of  the  admission  of  its  deed,  to  rec- 
ord and  the  recordation  thereof  corrected  In 
accordance  with  the  facts  and  Its  right,  per- 
mitted the  record  to  stand  until  the  assignees 
of  the  Harnsberger  loan  had,  for  value,  ac- 
quired her  debt,  and  for  years  afterwards.  It 
Is  the  policy  of  the  registry  laws  that  the  evi- 
dence  of  titles  should  be  recorded,  and  per- 
sona dealing  with  the  subject  of  the  recorded 
title  have  tbe  right  to  rely  upon  the  state  ot 


the  tlfle  as  it  appears  upon  the  public  records, 
and  upon  the  recordation  thereof  as  having 
been  truly  made.  It  was  the  duty  of  tbe 
bank.  If  It  would  claim  the  benefit  of  tbe  true 
date  of  the  admission  of  Its  deed  to  record, 
within  a  reasonable  time  after  the  receipt  of 
its  deed  showing  the  state  of  the  record  to 
take  the  proper  steps  to  have  It  corrected  In 
acoordance  with  the  actual  fact  The  fisUure 
to  do  so  was  gross  negligence.  By  its  ne^- 
gent  conduct,  tbe  bank  thereby  represented 
to  the  world  that  the  admls^n  of  its  deed 
to  record,  as  it  appeared  upon  the  public  rec- 
ord of  titles,  was  true.  It  Is  now  estopped 
from  asserting  the  contrary. 

The  doctrine  of  equitable  estoppel  has  Its 
foundation  In  natural  Justice  and  good  con- 
science. Where  one  man,  by  tbe  neglect  of 
some  duty,  leads  another  to  believe  In  the  ei- 
Istence  of  a  certain  state  of  facts,  and  under 
this  belief  the  latter  does  an  act  whereby  be  , 
is  prejudiced,  tbe  former  will  not  be  permitted 
to  show,  as  against  the  latter,  that  the  state 
of  tacts  did  not  exist.  He  shall  not.  by  such 
course,  cause  loss  or  Injury  to  anothor.  Such 
a  change  of  position  would  be  uDConscIentious 
and  inequitable,  and  Is  sternly  forbidden  by 
honesty  and  fair  dealing.  Where  one  of  two 
Innocent  persons  must  suffer  a  loss,  It  must 
be  boroe  by  that  one  of  them  who  by  his  con- 
duct—acts or  omlsstons—has  rendered  the  in- 
jury posi^ble.  The  neglect  of  tbe  bank  to 
perform  Its  duty  to  the  pul)Hc,  and  have  the 
record  of  tbe  admission  of  Its  deed  to  record 
corrected,  could  but  have  the  effect  to  mislead 
purchasers  and  creditors,  and  did  mislead  the 
assignees  of  the  Hunsberger  debt,  who  inno- 
cently relied  upon  the  recorded  title.  It  would 
be  a  fraud  on  them  to  permit  the  bank  now 
to  deny  what,  by  Its  omission  of  duty  and  ac- 
quiescence Id  the  state  of  the  public  record,  it 
represented  to  be  true.  It  is  therefore  estop- 
ped to  claim,  asttgalnst  them,  that  the  Uea 
of  its  deed  ot  trust  took  effect  prior  to  Jane 
23.  1691. 

There  Is  no  error  in  the  deoee  appealed 
from,  BDd  it  Is  therefore  affirmed. 

CARDWELL,  J.,  absmt 

KEITH,  P.  (dissenting).  The  opinion  of  the 
court  concedes  that  the  Hen  of  appellant  was 
complete  by  the  recordaticm  of  the  deed.  It 
CMicedes  that  there  is  no  evidence  that  appel- 
lant had  actual  knowledge  of  the  unautbor- 
Ised  act  of  the  cl&ek.  I  am  nnaUe  to  see  that 
there  was  any  duty  upon  a^tellant  to  read  or 
examine  tbe  deed  of  trust  when  returned  to 
It  by  the  clerk.  It  had.  It  is  true,  the  "meus 
of  knowing,"  In  the  sense  that  it  had  tbe  pos- 
session of  the  deed;  but,  as  there  was  no  dnty 
which  It  owed  to  appellee  to  Inspect  that  deed, 
no  wrong  can  be  Imputed  to  it  for  its  failure 
to  do  so,  and  It  can.  I  think.  In  no  proper 
sense,  be  said  that  the  bank  "permitted"  the 
record  to  remain  uncorrected. 

I  feel  constrained  to  dissent  trom  the  ctpln- 
Um  of  the  court 
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PCTNBT  at  al.  t.  McDOW  «t  aL 

(Snpiuiw  Ooort  of  South  CanliDa.  Jul  SO, 
180O.) 

Crkditor's  Suit— Com  and  Disbcruhknts. 

1.  A  decree  In  a  creditors'  salt,  proTidlug  for 
paytneot  of  the  expenses  of  the  action,  doe* 
not  incladc  traveling  ezpenaea  incurred  Id  at- 
tending court, 

2.  In  a  creditors'  aait,  traveling  expensea  In- 
curred b7  plaintHfB  in  attending  court  cannot 
be  taxed  as  costa. 

3.  Nor  can  thar  ba  taxed  aa  "neceisary  di»- 
bursemeata." 

Appeal  from  common  pleaa  drcnit  court  of 
Yorit  county;  W.  0.  Benet,  Judge. 

Creditors'  bill  by  Stephen  Putney  &  Oo. 
and  others  against  Thomas  F.  McDow.  as 
assignee  for  the  benefit  of  creditors  of  A.  T. 
Cartwright  ft  Co.  Prom  a  decree  directing 
the  recelTer  to  make  certain  payments.  A.  W. 
Cartwright  &  Oo.,  assignors,  and  certain 
creditors  appeal.  Rerersed. 

This  action  vas  commenced  by  personal 
service  of  the  sammona  wltUn  the  state  on 
the  25tb  day  of  April.  ISM^  by  sundry  judg- 
ment creditors  of  A.  Y.  Cartwright  &  Ca.  to 
set  aside  the  letter's  assignment  for  the  ben- 
efit of  their  creditors,  and  for  payment  of 
the  former's  Judgments;  and  It  resulted  in  a 
decree,  rendered  at  the  spring  term,  1885,  by 
his  honor.  Judge  Benet,  adjudging  the  same 
null  and  void,  bat  holding  that  the  complaint 
"can  be  maintained  only  to  set  the  aasigoment 
aside,  and  not  for  the  payment  of  the  plain- 
tiffs* claims  to  the  exclusion  of  all  other  cred- 
itors who  may  be  wilUng  to  come  In  and  bear 
their  share  of  the  expenses  of  this  proceed- 
ing." The  said  decree  also  directed  the  call- 
ing In  of  "all  cradltOTs  of  the  assignors  who 
are  willing  to  contribute  their  share  of  the 
expenses  of  this  action."  &t  the  same  time 
making  provision  tot  a  rejwrt  upon  claims, 
and  for  exbeptioos  thereto,  and  for  the  ap- 
pointment of  a  receiver.  Each  of  the  creditor 
Appellants  duly  presented  their  claims  undor 
said  calL  At  the  faU  term.  1^  his  honor. 
Judge  Townsend,  beftzd  cotaln  mottons  hi 
tbis  cause,  and,  after  the  adjournment  of  said 
term,  to  wit,  on  the  14th  of  January,  1806,  made 
and  filed  a  further  decree,  wherein  tlie  fol- 
lowing dIrectloDS  were  given  over  appellanti^ 
objections:  "The  complaint  filed  In  this  ac- 
tion was  for  the  Judgment  creditors  therein 
named,  for  their  benefit  and  behoof  alone, 
bnt  Judge  Benet,  in  his  above-mentioned  de- 
cree, adjudged  the  comidaint  to  be  a  credit 
ors*  bOl  tor  the  benefit  of  all  the  creditors  of 
tlie  assigaon  who  are  willing  to  contribute 
their  Shan  of  the  expense  of  the  action.  It 
Is  only  equitable  and  Just  that  all  necessary 
disbursements  made  and  incurred  by  the 
original  plainUflk  In  the  complaint  In  this  ac- 
tion, including  their  traveling  expenses  In 
prosecuting  the  action  to  Judgment  or,  more 
properly  speaking,  until  the  rendition  of  the 
decree  of  Judge  Benet.  on  August  2S,  1896, 
stkoold  be  refunded  to  them  jMfore  the  fund 


coming  into  the  hands  ot  the  lecetver  shall 
be  applied  ratably  to  the  claims  complying 
with  all  the  provisions  of  Jndge  Benet's  de- 
cree. It  is  therefore  ordered,  decreed,  and 
adjudged  that  the  original  plalntitTs  In  this 
action,  wltUn  30  days  from  receipt  of  written 
notice  of  the  filing  of  this  decree,  do  file  with 
the  receiver  a  verified  statement  of  their  sev- 
«sl  disbursements  from  the  comibencement 
of  the  action  until  the  filing  of  Jndge  Benet's 
decree,  and  that  the  receiver,  out  of  the  first 
moneys  coming  Into  hfs  hands,  be.  and  be  Is 
herein,  required  to  pay  ssld  disbursements 
in  fall  before  applying  and  distributing  any 
portion  of  the  funds  to  the  claims  of  cred- 

ItOfS." 

a  B.  Spencer,  for  appeDants.  W.  B.  Mc- 
Caw  and  Hart  &  Hart,  for  respondents. 

GARY,  A.  J.  The  appeal  herein  raises  the 
question  whether  the  words  "expenses  of  tiie 
action,"  which  were  used  by  his  honor,  Judge 
Benet.  in  his  decree,  include  the  traveling  ex- 
penses of  the  plaintiffs  incurred  in  attend- 
ing the  court.  The  presiding  Judge,  by  the 
use  of  the  words  "expenses  of  the  action," 
meant  such  items  of  costs  and  such  disburse- 
ments as  were  allowed  by  the  statute.  The 
traveling  expenses  could  not  be  taxed  as  costs 
in  the  action,  as  there  Is  no  statutory  provi- 
sion for  such  Items  as  costs. 

The  next  question  Is  whether  they  could  be 
considered  as  "necessary  disbursements." 
The  respondents*  attorney  was  not  able  to  re- 
fer the  court  to  any  authority  anthoridng 
such  expenditures  to  be  taxed  as  disburse- 
ments. As  the  statute  does  not  allow  to  a 
plaiutlfF  or  a  defendant  the  fees  of  a  witness, 
even  when  they  testify,  it  would  seem  to  fol- 
low that  they  should  not  be  allowed  to  tax 
their  traveling  expenses  as  necessary  dis- 
bursements. The  law  contemplates  the  at- 
tendance of  both  the  plaiatifT  and  the  de- 
fendant upon  the  trial  of  the  case,  and.  In 
the  absence  of  a  statute  allowing  them  to  tax 
such  items  as  disbursements,  they  should  not 
have  been  allowed.  It  Is  the  Judgment  of 
this  court  that  tiie  order  of  the  circuit  court 
be  reversed. 


Ex  parte  ORAHAU. 
PLTLBB  V.  ROBERTSON  et  aL 

(Supreme  Court  of  Sonth  Carolina.  Jan.  38, 

1899.) 

JnraHaNT  bt  Confbbsion  — Btatbmbkt  —  Sum- 
ciBNOT— Books  op  Entrt— Revivau 

1.  A  statement  in  the  confession  of  a  judgment 
OD  a  note  that  it  was  given  "for  goods  sold  and 
delivered"  is  auflkient,  under  Code,  |  £84,  pro- 
Tiding  tiut  the  confession  must  state  eondsdy 
the  facts  out  of  which  the  indebtedness  arose. 

2.  A  confession  of  jndgment  is  not  void  be- 
cause not  entered  In  the  boolc  called  "Confes- 
sions of  Judgment  before  Clerk,"  as  required  by 
Rev.  St.  I  783,  subd.  9.  enacted  in  1839,  in  view 
of  BuhdiTision  6,  requiring  all  judgments  to  be 
entered  in  the  book  therein  mentioned,  and  Code, 
1 386,  providing  that  the  sUtement  ud  affidavit 
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for  jacUrments  hj  coofeasioii  shall  beoHne  the 
.iudgment  roll,  on  which  execatlODS  may  Inne 
«a  on  judgmects  In  other  csBea. 

8.  An  order  that  a  leTj  should  continae  In 
force  pending  an  fojunctlon  restraining  a  sale 
therennder  renders  a  revival  of  the  judgment  nn- 
necessarr  on  the  dissolntion  of  the  injunction, 
where  theJev;  was  made  within  the  period  of 
limitations,  thongh  the  period  had  expired  when 
the  dlssolotioD  was  ordered. 

4.  An  order  giving  permission  to  Issne  execu- 
tion on  a  jadgment  revives  it. 

Appeal  from  common  pleas  circuit  court  of 
Lancaster  county;  J.  G  Klugh,  Judge. 

Action  by  Pleasant  M.  Plyler  against  Bar- 
bara Robertson,  Benjamin  Graham,  and  otb- 
ers  to  enforce  a  Judgment  lien  on  land.  Judg- 
ment for  plaintiff,  and  defendant  Graham 
appeals.  Affirmed. 

The  following  la  the  r^rt  of  the  referee: 
"The  naderalgned  was  Erected  by  order  of 
Judge  Aldtich,  dated  June  10.  1897,  to  take 
the  testimony  and  report  my  findings  of  facts 
and  concluidons  of  law  npon  the  Isaaes  be- 
tween tbe  aboTe-stated  parties,  In  the  orig- 
inal cause  and  tbe  cause  as  above  stated,'  for 
the  final  determination  of  the  court  Hav- 
ing taken  ttie  testimony  submitted  before  me, 
and  beard  tbe  argument  of  counsel,  I  now  beg 
leare  to  submit  Oie  following  as  my  report: 

*<Fliulbig8  of  Fact 

"On  the  7th  day  (tf  March,  1887,  one  Sam- 
uel Robertson,  being  then  tbe  owner  In  fee 
simple  of  the  500  acres  of  land,  more  or  less, 
described  In  the  second  paragraph  of  the  com* 
plaint  in  this  action,  and  being  Indebted  to 
plaintiff  by  his  sealed  note  In  the  sum  of 
$222.15,  dated  February  4,  1886,  and  due  the 
1st  day  of  January,  1886,  with  Interest  from 
date  at  10  per  cent,  due  and  payable  annual* 
ly,  confessed  Judgment  before  the  clerk  of  the 
court  for  tbe  sum  of  9271,  being  the  amount 
then  due  upon  said  note,  with  Interest  from 
7tb  of  March,  1887  (tbe  date  of  the  Judgment), 
at  the  rate  of  10  per  cent  per  annum,  payable 
annually,  and  for  f6  attorney's  costs,  and  for 
all  other  proper  coste  of  the  officers  of  court 
Tbe  confession  was  made  under  oatb,  tiefore 
the  tben  clerk  of  the  court  and  contains  a 
statement  that  the  note  was  given  for  goods 
*aold  and  deUrered  by  tbe  said  Pleasant  M. 
Plyler  to  the  said  Samuel  Robertson,  and  the* 
whole  sum  aforesaid  Is  Justly  due  and  owing 
to  the  said  Pleasant  M.  Plyler.'  Tbe  original 
note  Is  attached  to  tbe  statement  On  the 
said  7th  day  of  March,  1887,  the  clerk  of  tbe 
court  under  band  and  seal  of  <^ce,  gave  and 
entered  up,  on  said  confession.  Judgment  for 
said  amount  with  Interest  as  above  stated. 
The  said  confession  of  Judgment  was  filed  by 
the  clerk  In  his  office  on  the  said  7th  of  March, 
1887.  and  numbered  by  btan  '0,720.'  The  Judg- 
ment was  recorded  in  .Tleadings  and  Judg- 
ments, Book  B,'  at  pages  37  and  38;  and  was 
also  entered  in  the  book  of  'Abstract  of  Judg- 
ments' by  Ite  number,  '6.72^;  also,  by  same 
number,  in  both  the  direct  and  cross  indexes 
to  said  book  of  'Abstract  of  Judgmente.'  I 
find  that  at  the  time  of  the  rendition  of  said 


Judgment  and  afterwards,  there  was  an  in-  i 
dex  to  said  book  ot  pleadings  and  Judgments, 
ke^  by  the  clerk  between  tbe  covers  (tf  tbe 
book-  of  pleadhiga  and  Judgments,  and  Oiat  It 
was  tbe  taablt  of  the  tben  clerk  to  Index  in 
said  book  all  Judgments  recorded  hi  tbe  book 
of  pleadhigs  and  Judgments.  The  said  index 
to  book  of  pleadings  and  Judgments  Is  not 
now  in  tbe  clerk's  office,  and  has  not  been 
for  several  years.  Ite  dl8an>earance  was  not 
accounted  for  before  me.  I  find  that  no  sepa- 
rate book  known  as  'Confessions  ot  Judg- 
ments* has  ever  been  kept  In  the  derft^s  of- 
fice, and  that  confessions  of  Judgments  and 
all  other  Judgments  have  been  recorded  In  tbe 
book  of  pleadings  and  Judgments,  and  enters 
ed  in  the  book  of  abstract  of  Judgments,  t 
find  that  the  original  confession  of  Judgment 
or  ndl  6,720,  was  taken  out  of  tbe  cterk*fi  of- 
fice by  Ira  B.  Jones,  Esq.,  tbe  Uien  attorn^ 
for  the  plaintiff,  Pleasant  M.  Plyler  (be  having 
prepared  tbe  original  Judgment),  'In  tbe  fall 
of  1802,  or  In  the  first  part  of  the  year  1883,' 
for  tbe  purpose  of  preparii^  an  execution 
tbowin.  Tbe  paper  was  midald  or  misplaced 
In  some  way  by  Mr.  Jones,  and  was  not  found 
untU  October,  1896,  when  Mr.  Jones  delivered 
tbe  record  to  T.  T.  WlUlams,  Esq.,  one  of 
plain tUTs  attorneys  herein.  No  execution  was 
ever  issued  ta  said  Judgment  prior  to  October 
10,  1886.  I  find  that  on  the  lltb  day  of  No- 
vember. 1887,  the  said  Samuel  Robertson  con- 
veyed said  600-acre  tract  Of  land  to  one  S.  A. 
Bobwtsott,  who  had  no  actual  notice  of  tlie 

above-mentioned  judgment  That  on  tbe—  

day  of  V 1888,  tbe  said  Samuel  Robertson 

died,  leaving  as  bis  liehrs  at  law  tbe  defrad- 
ants  named  in  tin  fourth  paragraph  ot  the 
complaint  That  on  tbe  26th  day  of  June, 
1889,  the  said  S.  A.  Robertson,  to  secure  ten 
promissory  notes  la  ftivor  of  the  American 
Freehold  Land  Mortgage  Company,  Limited, 
given  on  said  date,  and  aggr^attaig  twcaity- 
slx  hundred  dollars,  mon^  borrowed  by  him 
from  said  company  at  said  date,  executed  to 
said  company  his  mortgage  on  a  tract  of  800 
acres  of  land  described  in  said  mortgage,  to 
be  ftnind  with  the  testimony  herein,  which 
800  acres  hicluded  the  600-acre  tract  above 
mentioned.  Tbat  neither  8.  A.  Robertson  nor 
said  mortgage  company  had  actual  notice  ct 
tbe  said  confession  ot  Judgment  until  the  com- 
mencement of  the  suit  herein.  That  on  the 
first  Monday  In  December,  180t  tuder  a  de- 
cree of  foreclosure  of  said  mortgi^  in  which 
said  mortgage  company  was  plaintiff  and  tbe  i 
said  S.  A.  Robertson  and  others  were  def«nd- 
ante.  the  said  tract  of  80O  acres,  which  in- 
cluded tbe  500-acre  tract  conveyed  by  Samud  | 
Robertson  to  8.  A.  Robertson,  was  sold  and 
purchased  by  the  defendant  Benjamin  Gra- 
ham, to  whom  a  deed  wu  executed  for  said  I 

land,  dated    day  of  December,  1881.  : 

The  said  tract  of  land  (800  acres)  was  bid  ! 
off  and  purchased  by  said  defendant  Benja-  ' 
mln  Graham  at  and  fOr  the  price  of  sixteen  j 
hundred  and  twenty-five  ($1,626)  dollars.  At 
the  time  of  commencemeU  ot  said  forecloanre  j 

Digitized  by  LjOOg  IC  | 


S.C.) 


EX  TABTE  GKAHAM. 


69 


suit,  a  notice  of  pendency  of  action  was  filed  i 
in  the  clerk'B  office  for  said  county.  I  find 
tbat  tbe  defendant  Benjamin  Graham  had  no  { 
actual  notice  of  Bald  Judgment  until  about  \ 
the  time  of  the  commencement  of  this  action  i 
b7  plaintiff.  That  the  defendant  Benjamin 
Graham,  shortly  after  the  delivery  of  bla  deed, 
entered  Into  possession  of  said  land,  and  has 
remained  In  possession  ever  since.  On  the 
Sth  day  of  August,  1896,  tbe  plaintiff.  Pleas- 
ant M.  Plyler,  Instituted  this  suit  against  tbe 
Itelrs  at  lav  of  Samuel  Robertson,  deceased, 
mentioned  In  the  fourth  paragraph  of  tbe 
complaint  as  defendants;  also  against  Ben- 
jamin Graham,  defendant  Tbe  complaint  al- 
leges tbe  recovery  and  entry  of  tbe  said  con- 
fession of  Judgment;  that  the  same  is  a  Ilea 
on  tbe  said  EJOO-ecre  tract;  alleges  tbe  con- 
veyance of  said  land  by  Samuel  Robertson  to 
S.  A.  Robertson;  tbe  death  of  Samuel  Robert- 
sou;  the  giving  of  tbe  mortgage,  as  above 
stated,  by  S.  A.  Robertson  to  the  mortgage 
company;  the  foreclosure  of  same,  and  tbe 
purchase  and  entry  Into  possession  of  same, 
tty  the  defendant  Benjamin  Graham,  subject 
to  tbe  lien  of  said  Judgment  Tbe  complaint  i 
further  alleges  the  loss  or  destruction  of  said 
original  confession  of  Judgment;  also  that 
plaintiff  Is  without  remedy  for  tbe  enforce- 
ment of  said  Judgment  without  tbe  aid  of  the 
court  The  complaint  prays  as  follows,  viz.: 
First,  that  the  roll  of  said  Judgment  be  restor* 
ed,  and  the  same  declared  a  Hen  on  the  land 
in  question  In  possession  of  the  defendant 
Benjamin  Graham;  second,  that  the  500-acre 
tract  of  land  be  sold  under  order  of  court,  aud 
proceeds  applied  to  the  payment  of  tbe  Judg- 
ment, costs,  etc.;  third,  for  leave  to  Issue  exe- 
cution on  said  Judgment;  fourth,  for  any  oth- 
er relief  tbe  court  may  deem  proper. 

"The  defendant  Benjamin  Graham,  In  due 
time;  answered  the  complaint,  alleging,  among 
other  things,  that  said  alleged  Judgment  was 
absolutely  null  and  void,  because  tbe  state- 
ment attached  to  the  confession  was  not  suf- 
ficient and  because  said  Judgment  had  not 
been  entered  up  as  required  by  law.  Alleged, 
further,  that  both  S.  A.  Robertson  and  defend- 
ant Benjamin  Graham  were  purchasers  of 
said  land  for  value  and  without  notice  of  said 
Judgment  Further  alleges  that  said  Judg- 
ment has  been  paid,  and  that  said  alleged 
Judgment  never  has  been  a  lien  on  said  land. 
The  defendant  Benjamin  Graham,  by  amend- 
meut  to  bis  answer,  further  alleges  that.  If 
said  Judgment  Is  a  Judgment  and  a  binding 
lien  on  said  land,  it  can  only  bear  Interest  at 
7  per  cent,  per  annum.  That  after  the  de- 
livery of  said  original  confession  of  Judgment 
by  Ira  B.  Jones,  Esq.,  to  T.  Y.  Williams,  to 
wit,  on  the  17tb  day  of  August,  1896,  an  in- 
dependent proceeding  was  Instituted  by  Pleas- 
ant M.  Plyler,  by  summons,  with  notice  and 
affidavit  attached,  for  leave  to  Issue  execution 
on  said  Judgment.  This  proceeding  Is  en- 
titled Tleasant  M.  Plyler,  Plaintiff,  vs.  Samuel 
Robertson,  Iiefendant*  The  summons,  no- 
tice, and  affidavit  were  served  od  the  aald 


heirs  at  law  of  Samuel  Robertson,  deceased, 
and  upon  tbe  defendant  Benjamin  Graham, 
requiring  them  to  show  cause  why  execution 
should  not  Issue  on  said  Judgment  The  de- 
fendant Benjamin  Graham  answered,  making 
substantially  about  tbe  same  defense  as  set 
up  in  his  answer  to  the  first  action.  He  fur- 
ther pleaded  the  former  action  In  l>ar,  and  al- 
leged that  no  execution  could  Issue,  there  never 
having  been  administration  on  the  estate  of 
Samuel  Robertson,  deceased.  On  tbe  lOtb 
day  of  October,  1806,  Judge  Watts  granted  an 
order  for  leave  to  Issue  execution  on  said  Judg- 
ment but  concluded  same  In  the  following  lan- 
guage: 'I  hold  that,  under  section  SIO  (Code), 
execution  may  issue  upon  final  Judgment  or 
decrees  In  any  time  within  ten  years.  Such 
being  the  case,  I  give  permission  to  plaintiff 
to  Issue  execution  tm  said  Judgment  as  It  is 
not  ten  years  since  it  was  obtained.  But  I 
do  not  pass  upon  the  validity  or  sufficiency  of 
said  Judgment.  Neither  do  I  psss  upon  or 
adjudge  the  right  of  any  of  tbe  parties  a1x>ve 
named.  Their  right  to  assail  the  Judgment 
In  any  manner  tbey  may  be  advised  is  ex- 
pressly reserved  to  them.*  On  the  29tb  day 
of  October,  1896,  execution  was  Issued  on  said 
Judgment,  and  the  sheriff  of  said  county,  on 
the  &tb  day  of  October,  1896,  levied  upon  the 
said  500-acre  tract  of  land,  and  thereafter  ad- 
Tertlsed  said  land  for  sale.  Upon  the  petition 
of  the  defendant  Benjamin  Graham,  showing 
tbe  levy  upon  said  land  and  tbe  advertisement 
for  sale  by  tbe  sheriff,  and  the  pendency  of  tbe 
action  to  test  tbe  validity  of  the  Judgment, 
Judge  R.  C.  Watts  granted  a  temporary  In- 
junction restraining  the  plaintiff  and  the  sher- 
iff from  proceeding  further  with  the  sale  of 
the  land,  and  required  each  of  them  to  show 
cause  before  Judge  Witherspoon,  at  his  cham- 
bers, on  tbe  lOtb  day  of  December,  1806,  why 
a  permanent  Injunction  should  not  be  granted. 
Tbe  plaintiff  appeared,  and  answered  tbe  rule 
to  show  cause.  Judge  Witherspoon,  on  tbe  12tb 
day  of  December,  1896,  granted  an  order  con- 
tinuing the  restraining  order  of  Judge  Watts 
'until  the  cause  between  tbe  same  parties  as 
to  tbe  validity  and  lien  of  the  Judgment  upon 
which  plalntlfTs  wecution  was  Issued,  now 
pending  In  the  court  of  common  pleas  for  Lan- 
caster coimty,  shaU  have  been  determined.'  I 
find  that  the  plaintiff  resided  about  two  miles 
from  S.  A.  Robertson  until  some  time  after  the 
foreclosure  sale,  and  that  he  had  no  actual  no- 
tice of  tbe  said  Judgment.  After  the  levy,  as 
above  stated,  the  successor  to  Sheriff  Hood 
(who  made  the  levy),  on  22d  December,  1896, 
continued  the  levy  by  Indorsement  on  the  ex- 
ecution. I  should  have  stated  before  that 
Judge  Buchanan,  on  14th  day  of  March,  1807, 
made  an  order  In  this  case,  reciting  that  'a 
levy  has  been  made  upon  certain  lands  in  tbe 
possession  of  the  defendant  Benjamin  Gra- 
ham, under  an  aecution  Issued  upon  the  Judg- 
ment In  favor  of  Pleasant  M.  Plyler  vs.  Sam- 
uel Robertson,  and  that  a  sale  of  said  lands  un- 
der said  levy  has  been  temporarily  enjoined'; 
and  ordering  that  pending  ttie  hearing  ot  this 
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cftose,  tiic  said  levy,  heretofore  made  under 
the  Judgment  Ui  faror  of  Pleasant  M.  Flyler 
TIL  Samuel  Robertson,  be  continaed  in  force,' 
and  that  the  status  of  the  rights  of  ttie  par- 
ties under  the  levy  remain  as  It  was  at  the 
time  said  lery  was  made,  until  the  final  de- 
cree of  this  court*   See  Circuit  Court  MluQtec, 

p.  84a 

"Conclusions  of  Lew. 

"It  Is  insisted  by  the  defendant  Benjamin 
Graham  that  the  Judgment  In  question  Is  null 
and  void,  and  waa  never  a  lien  upcm  tiie  land, 
because  the  confession  of  Judgment  was  not 
entered  in  the  book  of  'Confessions  of  Judg- 
ment before  Clerk,*  required  by  subdivision  9 
of  section  788  of  Rerlsed  Statutes  of  South 
Carolina  to  be  kept  by  the  clerk;  and,  fur- 
ther, because  tbe  'statement*  (by  the  plaiotifl, 
Pleasant  M.  Plyler)  of  the  Indebtedness  upon 
which  tbe  confession  of  Judgment  was  based 
Is  not  sufficient 

"First  Is  the  first  ground  well  taken? 
That  Is,  does  the  failure  of  the  clerk  to  'enter* 
the  proceedings  In  a  separate  book,  called 
'Confessions  of  Judgment  before  Clerk,*  render 
the  Judgment  void?  My  coDclnslon  Is  that  It 
does  not  Tbe  record  of  tbe  *proceedIngs*  Is 
not  the  Judgment  Section  385  of  the  Code 
provides  that  'the  statement  may  be  filed  with 
the  clerk  of  the  court  of  common  pleas, 
*  *  *  who  shall  enter  a  Judgment  In- 
dorsed upon  the  statement  for  the  amount  con- 
fessed. «  •  «  The  statement  and  affida- 
vit with  the  Judgment  Indorsed,  shall  thereup- 
on become  the  Judgment  rolL'  As  soon  as  the 
<derk  'enters  a  Judgment  Indo»ed  upon  the 
statement'  the  Judgment  becomes  a  lien.  Sec- 
tion 309  of  the  Code  provides  that  a  Judg- 
ment shall  constitute  a  lien  upon  real  estate  of 
the  Judgment  debtor  tor  a  period  of  ten  years 
from  the  date  of  entry  thereof.  But  It  may 
be  said,  in  this  connection,  that  tt  Is  the  doty 
of  the  clerk  to  so  pabll^  the  Judgment  as 
that  Innocent  third  parties  may  be  protected. 
Under  the  law.  It  appears  that  confessions  of 
Judgments  may  be  In  three  separate  places  In 
the  clerk's  office,  viz.:  (1)  In  the  book  of  the 
confessions  of  Judgment  and  index  to  same; 
(2)  the  statement  under  oath,  and  Indorsement 
of  the  clerk  thereon,  which  is  the  Judgment 
roU;  (3)  the  abstract  of  the  Judgment  whlcli,by 
section  T82,  Rev.  St.,  and  subdivision  6,  8  783, 
Rev.  St,  and  sections  300,  301,  Code,— Is  re- 
quired to  be  entered  In  the  book  of  abstract 
of  Judgments  and  the  Indexes  to  said  book. 
Now,  in  the  book  of  abstract  of  Judgments,  this 
Judgment  was  fully  abstracted.  The  name 
of  plaintiff.  Pleasant  M.  Plyler,  and  the  defend- 
ant Samud  Robertson;  number  of  roll,  6,729; 
amount  of  Judgment;  date;  date  of  Interest; 
names  of  plaintlfTs  attorneys;  and  amount  of 
costs,— all  appear.  Under  the  entry  'Cause  of 
Action,'  the  word  'Confession'  Is  written;  and 
under  the  entry  'How  Obtained,'  the  words 
'Before  Clerk*  are  written.  The  title  of  the 
case  opposite  Its  number,  6,729,  appears  in 
\»fh  the  direct  and  cross  index  to  said  book  of 
abstract  of  Judgments.  It  seems  to  me  Uiat 


this  book,  with  Its  Indexes,  would  be  a  start- 
ing point,  at  least  suffldent  to  pot  third  per- 
sons on  their  guard.  One  ^■^■iniiiiny  the  book 
of  abstract  of  Judgments  would  see  the  title 
of  the  cause,  with  the  number  of  the  roU,  and 
would  then  go  to  the  Judgment  roll  for  the 
original  proceedings.  In  case  be  Inquired  for 
the  book  entitled  'Confessions  of  Judgment  be- 
fore tiie  Clerk,'  he  would  find  that  no  such 
book  had  ever  been  kept  In  the  office  of  tbe 
derk  of  the  court  for  Lancaster  county,  but 
that  all  Judgments,  confessions  as  well  as  oth- 
ers, were  entered  in  the  book  of  Readings  and 
Judgments;  and,  by  reference  to  the  index  to 
said  book,  he  would  find  the  record  of  the 
confession  proceedings- 

"Now,  if  a  separate  book  for  confession  of 
Judgments  had  been  kept  In  the  clerk's  office, 
and  the  clerk,  through  Inadvertence,  bad  en- 
tered the  proceedings  of  the  confession  In  an- 
other book,  a  person  overlooking  tbe  Judg- 
ment would  have  better  reason  to  claim  be 
waa  misled.    So,  while  the  mortgage  com- 
pany, S.  A.  Robertson,  and  the  defendant 
Benjamin  Graham  had  no  actual  notice  of 
the  Judgment,  yet  I  conclude  that  they  each 
and  all  had  constructive  notice  of  same.  Mr. 
Black  on  Judgments,  In  volume  1,  S  406,  say^- 
'The  purport  of  the  decisions  appears  to  be 
that  the  suffldency  of  accuracy  Is  attained  if 
an  Intendli^  purchaser  (for  example),  exer- 
cising a  reasonable  degree  of  care  and  a  rea- 
sonable amount  of  intelligence  In  making  a 
search,  could  not  fall  to  be  apprised  of  tbe 
existence  and  character  of  the  Judgment  At 
the  same  time,  a  subsequent  purdiaser  la 
affected  with  such  notice  as  the  Index  entries 
afford;  and.  If  they  are  of  such  a  character 
as  would  induce  a  cautious  and  prudent  man 
to  make  an  examination,  he  must  make  sncb 
Investigation,  or  tbe  failure  to  do  so  will  be 
at  bis  pern.'    I  take  it  that  the  very  strict 
requirements  of  the  law  as  to  what  Is  neces- 
sary to  give  constructive  notice  to  Innocent 
third  persons  of  deeds  and  real-estate  mort- 
gages does  not  apply  to  Judgments.   For  In- 
stance, our  courts  have  held  that  before  a  deed 
or  mortgage  can  be  recorded  It  must  be  pro- 
bated, and,  if  Improperly  probated,  although 
recorded  and  Indexed,  It  is  not  constmctlTc 
notice  to  third  persons.   So,  my  conclusion  la 
that  the  confession  of  Judgment  In  flils  case 
became  a  Hen  on  the  500-acre  tract  above 
mentioned  from  tbe  time  of  Its  entry  by  the 
clerk,  and  that  its  lien  has  continued  ever 
since,  and  that  S.  A.  Robertson,  the  mortg:ni;e 
company,  and  the  defendant  Benjamin  Gra- 
ham all  had  constructive  notice  of  said  Judi;- 
ment,  and  were  all  bound  by  such  notice,  and 
took  title  to  said  land  snbject  to  the  lien  of 
said  Judgment 

"Second.  The  defendant  Benjamin  Graban* 
insists  that  the  statement  made  by  Samuel 
Robertson,  when  he  confessed  Judgment,  to 
the  plaintiff.  Pleasant  U.  Plyler,  waa  not 
sufficient  In  law  to  make  the  Judgment  valid 
and  binding  as  to  htm;  and  his  counsel,  as 
tlwlr  main  authority,  cite  the  case  of  Welnsea 
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OUh,  IB  8.  Gl  44»  sqniort  of  their  poal- 
•loiH.  X  feftTt  Guefiill7  read  tUs  case,  and 
have  arrtred  at  the  oppoalte  Gmadnijon*  In 
my  opinion,  the  etatemut  attadied  to  the  coo- 
f  eaakm  In  ttde  ease  li  aa  eondse  as  that  re- 
ferred to  In  tbe  case  of  Welnges  r.  Cash.  The 
statement  m  that  case  Is:  mie  said  Jodgment 
arises  from  tbe  tact  that  I  am  Indebted  to  her 
[Mn.  Gash]  m  aeconnt  ef  tbe  pnrcbase  and 
rentals  fqr  me  of  lands  to  which  she  was  en- 
titled to  an  Jnterest,  as  one  of  the  bdrs  of 
bw  eatbei's  estate,  and  also  to  the  Interest  of 
ber  motlier  therein,  iiiilcb  she  has  transferred 
to  the  plaintiff,  and  directed  me  to  pay  to  her, 
the  some  not  exceeding  the  amount  aforesaid 
'S1.900),  and  the  said  amonnt  Is  now  jostly 
dae  to  the  platottff.'  The  court,  in  passing  on 
the  statement,  among  other  things,  said:  'It 
fixed  definitely  tbe  amomit  of  the  debt,  and 
showed  dearly  the  origin  and  consideration  of 
the  indebtedness;'  and,  in  his  Jodgment,  noth- 
ing more  was  necessary.  The  court  farther 
states  that  'aH  a  creditor  would  want  to  know 
would  be  what  was  claimed  to  be  the  origin 
and  consideration  of  the  debt,  and  be  would 
inquire  himself  into  the  details.*  The  state- 
ment in  the  confession  In  this  case,  after  de- 
scribing the  note  In  detail,  fmrtber  uses  this 
language:  *•  •  ♦  The  said  note  being 
glvea  for  goods  sold  and  delivered  hy  the 
said  Pleasant  M.  Plyler  to  the  said  Samnel 
Robertson,  and  the  whole  sum  aforesaid  la 
Justly  due  and  owing  to  the  said  Pleasant  M. 
Plyler.'  The  statement.  I  hold,  complies  with 
tbe  law.  Bat,  even  If  It  did  not,  I  do  not 
think  the  defendant  Benjamin  Graham,  not 
being  a  creditor  of  Samuel  Robertson,  could 
assail  the  Judgment  on  this  account.  Tbe 
Judgment  would  be  good  between  the  original 
parties,  even  if  the  statement  was  Insufficient, 
as  against  creditors  of  Samuel  Robertson; 
but  the  defendant  Benjamin  Graham  claims 
the  land  under  Samuel  Robertson,  and  there- 
fore would  be  bound  by  the  Judgment  Just  as 
much  as  Samuel  Robertson. 

"Third.  As  to  the  rate  of  interest  tbe  Judg- 
noeut  should  bear:  My  conclusion  is  that  the 
Judgment  can  only  bear  7  per  cent  simple 
Interest  from  its  date,  and  not  10  per  cent 
aimaal  interest,  as  stipulated  for  In  the  Judg- 
ment. See  section  13&2,  Rev.  St  1883;  also 
f  »M  of  Moore  V.  Holland.  16  S.  0. 16.  I  therr 
fore  find  the  amount  due  on  the  Judgment, 
up  to  the  date  of  this  report,  to  be  the  sum 
of  ¥492.69.  as  follows,  viz.: 

JudfEment  detit   9271  00 

Interest  on  same  at  7  per  cent  for  10 

rears,  11  montbs,  and  8  days   208  03 

Ooflts  entered  up  with  judsment  and  in- 

t»est   13  66 


Totsl  $482  68 

**HavIn;  reached  fbem  omdnlons,  I  reeom- 
mend  ttat  the  injunction  heretofore  granted 
by  Judges  Watt*  and  WIflwnpoon  be  dls> 
flolrad,  ad  that  pTatmUf  be  permitted,  under 
order  of  eoort,  to  proceed  wMh  the  advertise^ 
mant  aid  side  ct  MM  SOft«m  Met  of  land. 


I  report  the  testtosony  taken  herewith.  AU 
of  which  is  respectfully  mbmltted,  tbe  2&th 
day  of  Ftfimary,  189& 

"R.  B.  Wylie,  Referee.** 

R.  B.  &  R.  B.  AUtoon,  for  appellant  T.  T. 
WlUlams  and  Btniest  Moore,  for  respondent 

GABT,  A.  A  J.  The  facts  of  this  case  are 
folly  aet  out  In  the  report  of  the  referee, 
irtildi  was  adopted  by  the  presiding  Judge  as 
"aatlsfactortly  and  ably  determining  all  the 
qoestims  involved."  Tbe  exertions  need 
not  be  considered  In  detaU,  as  some  of  them 
raise  the  same  quesHons  In  dUter^it  form. 

The  first  question  that  wlH  be  considered 
Is  whether  the  statement  In  the  ctAfeation  of 
Judgment  out  of  which  the  Ind^tedness  arose 
was  a  compliance  with  tbe  requirements  of 
the  statute.  Sectlrar  384  of  the  Code  requires 
that  the  confession  of  Judgment  must  state 
concisely  the  fticts  out  of  which  the  Indebt- 
edness arose.  It  was  not  the  Intention  of  this 
sectton  that  there  should  be  a  detaUed  state- 
ment  of  the  facts  out  of  which  the  Indebted- 
ness arose,  nor  that  It  should  fnmlsh  all  the 
information  necessary  to  determine  its  valid-' 
ity.  The  evident  Intention  was  simply  to  pro- 
vide a  due  from  wbldt  creditors  could  Investi- 
gate tor  themselves.  This  subject  Is  so  fully 
discussed  In  Welnges  v.  Cash,  15  a  G.  44, 
that  we  do  not  deem  It  necessary  to  even  ree- 
fer to  other  authorities  for  the  pnii^ose  of 
staowli^  the  intentton  of  the  secdon  Just  men* 
tloned.  The  confession  of  Judgment  by  Sam- 
uel Robertson  to  Pleasant  M.  Plyler  contains . 
die  statonent  that  the  note  therein  mention- 
ed was  given  "for  goods  sold  and  ddlvered** 
to  die  said  Samud  Bobertson  by  the  said 
Pleasant  H.  Plyler.  This,  we  think,  was  a 
specific  sta^nent  of  the  consideration  of  the 
note,  and  a  snfllclaiit  due  to  enable  creditors 
to  Investigato  the  faets.  The  exceptions  nls* 
ing  this  question  must  be  overmled. 

The  next  question  raised  by  the  exeeptlons 
Is  whethw  the  confesdon  of  Judgment  was 
null  and  void  on  account  of  the  fallnre  to  en- 
ter the  proceedlnga  In  tbe  bo<A  called  **C(m- 
fesBlons  of  Judgment  before  Ctetk,"  Section 
788  of  the  Revised  Statutes,  in  making  pro- 
vision for  the  books  to  be  kept  by  the  clerks 
of  court,  contains  the  following,  as  die  ninth 
subdivision  of  said  secttm:  "Confessions  of 
Judgment  before  Clerk:  In  whldi  shall  be 
stored  su^  proceedings  kept  with  reference 
to  the  namber  of  enrollment  in  book  ol  ab- 
stracts instead  of  page  together  with  an  index 
to  this  particnlar  ▼olnme,  m  the  names  ot  de- 
fendants." The  rixth  subdivision  of  said  sec- 
tion  18  aa  fOllovrs:  **(9)  Abstract  of  Judg- 
ment: In  which  shall  be  entered  each  case 
wherein  Judgment  may  be  signed  (Including 
each  case  In  dower,  pordtton  and  escheat, 
after  Jndgmoit  or  final  order),  with  separate 
columns,  showing  number  of  enroUment, 
nomee  of  parties,  cause  of  acthm,  atterney, 
date  of  Judgment;  tmomt  ot  Jndgmnt,  time 
of  baaxliv  interest,  how  Jndgment  obtained, 
«e«to  <MpamtlDg  attorney,  cleA»  sheriff,  wi^ 
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netws  and  total),  kind  of  execution,  date  of 
lasnlDf,  aherilTB  return,  wben  renewed  and 
aaUstactlon,  together  wltb  an  lttd«c  bj  the 
nameB  of  defendants,  and  a  ctoM  Index  by 
the  names  of  plalntUts,  eadi  alpbabetieally 
arranged,  and  kept  In  separate  Tolumes,  with 
the  number  of  ointment  of  JudgmenL"  The 
act  of  the  general  assembly  containing  the 
above  provisions  was  passed  In  1839,  long 
rrior  to  the  Code  of  ClvU  Procedure.  Section 
386  of  the  Code  provides  as  follows:  "Sec. 
386.  The  statement  may  be  filed  with  the 
clerk  of  the  court  of  common  pleas,  or  with 
a  trial  Justice  It  the  amount  for  which  Judg- 
ment la  confessed  shall  not  ^ceed  one  hun- 
dred dollars,  who  shall  enter  a  Judgment  en- 
dorsed upon  the  statement  for  the  amount 
confessed,  with  five  dollars,  the  plaintiff's  at- 
torney's costs,  wben  the  confession  Is  entered 
by  an  attorney,  and  the  usual  fees  provided 
by  law  to  the  derk  of  the  comt  of  common 
pleas  or  trial  Justice,  as  the  case  may  be,  for 
entering  up  Judgment  and  Issuing  executions 
In  any  case,  together  with  any  necessary  dis- 
bursements ot  the  plaintiff.  Tbe  statenwnt 
and  affidavit,  with  the  Judgment  Indorsed, 
shall  therenpMi  become  tbe  Judgment  n^. 
SIxecuttons  may  be  Issued  and  enforced  there- 
on. In  the  same  manner  as  upon  Judgments 
In  other  cases  In  such  courts."  It  will  be  ob< 
served  that  subdlvindMi  9  simply  requires  the 
clerk  to  enter  ttie  proceedings  In  the  book 
therein  mentioned,  and  does  not  declare  what 
win  be  the  effect  or  consequence  of  a  failure 
to  enter  the  proceedings  in  said  book.  In 
order,  tberefwe,  to  determine  the  effect  of  tbe 
failure  to  enter  the  ivoceedings  In  tbe  book, 
contemplated  by  the  act  of  1889,  it  will  be 
necessary  to  take  into  conrideratlon  the  pur- 
pose for  which  that  law  was  enacted.  The 
evident  Intention,  when  thhi  statute  was  en- 
acted, In  1839,  was  to  afford  protection  to 
subsequent  creditors  and  purchasers  for  val- 
uable  consldCTatlon,  who  otherwise  might  not 
have  bad  notice  of  the  Judgment;  but,  while 
this  was  necessary  under  the  old  act  of  1888, 
this  neceadty  was  superseded-  by  the  provi- 
sions of  tbe  Code,  wtaicAi  devotes  an  entire 
diapter  to  this  aul^ect  t^er  section  S80 
of  tbe  Code,  neither  tbe  enrollment  of  the 
Judgment  nor  the  rtght  to  lasne  execution 
thereon,  Is  dependent  upon  the  fAct  of  the 
proceedings  being  entered  in  tbe  book  men- 
ti<med  In  subdivision  9.  aAnesald.  On  the 
contrary,  tbe  confession  of  Judgmoit  Is  com- 
plete In  all  Us  component  parts,  without  the 
compliance  with  the  act  of  1839.  And  sub- 
division 6  o£  section  783  gives  ample  notice 
of-  Uie  Judgment  as  all  Judgments  are  re- 
quired by  law  to  be  entered  In  tbe  book  th««> 
In  mentioned.  While  It  might  be  we0  to  give 
notice  of  the  confession  of  Judgment  In  more 
than  one  mode,  stlU,  If  a  party  has  notice 
from  one  source,  be  cannot  complain  that  be 
did  not  have  notice  from  anotbw  aonxea, 
wben  the  Judgment  was  duly  entered  in  the 
book  called  "Abstract  of  Judgment"  as  re- 
quired by  the  Code.  By  this  entiy  a  Um  was 


created  ttpon  the  re^  estate  of  the  Judgment 
debtor,  and  was  constructive  notice  to  all 
persons  dealing  with  reference  to  tbe  prop- 
erty affected  by  such  lien.  We  do  not  tUnk 
It  was  the  Intention  of  the  goiexal  assembly 
that  this  constructive  notice  shmild  be  ven 
In  two  different  modes,  but  rather  that  the 
provisions  of  the  Code,  adopted  subsequent 
to  tbe  act  of  1839,  are  ami^  within  ttaOD- 
selrefl  to  afford  tbe  necessary  requirements 
appertaining  to  confessltms  of  Judgmaitn. 
Gills  V.  Woods,  9  Bl<di.  Eki.  19.  The  excep- 
tions raising  this  question  must  therefwe  be 
overruled. 

Tbe  seventh  exception  la  as  follows:  **Be- 
canse  ten  years  had  elaiHBed  tince  the  date 
of  the  alleged  Judgment  without  revival  of 
tbe  sam^  affecting  the  right  of  tbls  defend- 
ant and  no  execution  had  been  raised  oe 
could  issue  until  renewed,  and  the  circuit 
Judge  erred  In  dissolving  the  pending  Injunc- 
tl^nit  continuing  tbe  levy  made  under  tbe  de- 
fective execution,  and  permitting  the  sheriff 
to  sell  the  said  tract  of  land  thereunder,  and 
confessing  the  referee's  report**  The  case 
contains  tbe  following  statement  of  facts: 
"That  after  the  delivery  of  said  original  con- 
fession of  Judgment  by  Ira  B.  Jones,  £Bq., 
to  T.  T.  Williams,  to  wit  on  tbe  ITtb  day  of 
August  1896,  an  independent  proceeding  was 
Instituted  by  feasant  M.  Plyler,  by  sum- 
mons, with  notice  and  affidavit  attached,  for 
leave  to  Issue  execution  on  said  Judgment. 
This  proceeding  Is  entitled  'Pleasant  M.  Ply- 
ler, I^mtlff,  vs.  Samuel  Robertson,  Defend- 
ant' The  summons,  notice,  and  affidavit 
were  served  on  the  said  heirs  at  law  of  Sam- 
uel Robertson,  deceased,  and  upon  the  de- 
fendant Benjamin  Graham,  requirhig  tbem 
to  show  cause  why  execution  should  not  is- 
sue on  said  Judgment  The  defendant  Ben- 
jamin Oraham  answered,  making  substan- 
tially about  the  same  defeuse  as  set  up  In 
his  answer  to  the  first  action.  He  further 
pleaded  the  former  action  In  bar,  and  alleged 
that  no  execution  could  Issue;  there  never 
having  been  administration  on  the  estate  of 
Samuel  Robertson,  deceased.  On  the  lOtb 
day  of  October,  1896,  Judge  Watte  granted 
an  order  for  leave  to  Issue  execution  on  said 
judgment  but  concluded  the  same  in  the  fc^- 
lowlng  language:  'Z  bold  that  under  section 
310  (Code),  execution  may  Issue  upon  final 
Judgment  or  decrees  In  any  time  within  ten 
years.  Such  being  the  case,  I  give  permis- 
sion to  plaintiff  to  Issue  execution  on  said 
Judgment  as  It  is  not  ten  years  since  It  was 
obtained.  But  I  do  not  pass  upon  the  valid- 
ity or  sufficiency  of  said  Judgment  Neither 
do  I  pass  upon  or  adjudge  the  rl^t  ot  any 
of  the  parties  above  named.  Their  light  to 
assail  the  Judgment  In  any  manner  they  may 
be  advised  Is  expressly  reserved  to  them.* 
On  the  9th  day  of  November,  1886,  aecation 
was  Issued  on  aaid  Judgment  and  the  sheriff 
of  said  county,  on  the  9th  day  of  November, 
1896,  levied  upon  the  said  600-acre  tract  of 
land,  and  thereafter  advertised  said  land  tax 
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sale.  Vpon  the  petition  of  the  defendant 
fienjambi  Oraham,  (lowing  the  lery  upon 
Bald  land  and  the  adrertlsement  for  sale  hj 
the  ahorlff,  and  the  pendency  of  the  action 
to  test  the  validly  of  the  Judgment,  Jadge 
R.  d  Watts  granted  .a  temporary  Injunction 
restraining  the  plaintiff  and  the  sheriff  from 
proceeding  further  with  the  sale  of  the  land, 
and  required  each  of  them  to  show  cause 
before  Judge  Wltherspoon,  at  bis  chambers, 
OD  the  10th  day  of  December,  18d6,  why  a 
permanent  Injunction  should  not  be  granted. 
The  plaintiff  appeared,  and  answered  the  rule 
to  show  cause.  Judge  Wltherspoon,  tm  the 
12th  day  of  December,  1896,  granted  an  or- 
der continuing  the  restraining  order  of  Judge 
Watts  'until  the  cause  between  the  same  par- 
ties as  to  the  Talldlty  of  the  lien  of  the  judg- 
ment upon  which  plalntUTs  execution  was 
Issued,  now  pending  in  the  court  of  common 
pleas  for  Lanouter  county,  sluU  have  been 
determbied.'  •  •  •  After  the  lery,  as 
aboTe  stated,  the  snccessor  to  Sheriff  Hood 
(who  made  the  levy),  on  22d  December,  1808, 
continued  the  lery  by  Indorsement  on  the 
executitm.  I  should  have  stated  that  Judge 
Buchanan,  on  the  14th  day  of  Marcb,  1807, 
made  an  order  In  this  case  reciting  that  *a 
lery  has  been  made  upon  certain  lands  iu 
the  possession  of  the  defendant  Benjamin 
Graham,  nnder  an  encntion  issued  upon  the 
judgment  In  favor  of  Pleasant  M.  Plyler  tb. 
Samuel  Robertson,  and  that  a  sale  of  said 
lands  under  said  levy  has  been  temporarily 
enjoined';  and  ordering  'that,  pending  the 
hearing  of  this  cause,  the  said  lery,  hereto- 
fore made  under  the  judgment  In  favor  of 
Pleasant  M.  Pljder  tb.  Samuel  Robertson, 
be  continued  m  force,*  and  that  the  status 
of  the  rights  of  tile  parties  under  the  levy 
remain  as  It  was  at  the  time  said  levy  was 
made  untn  the  final  decree  of  this  court' " 

Whatever  might  have  been  the  legal  com- 
plications If  the  order  of  Judge  Watts  was 
the  only  one  to.  the  cause,  yet,  when  that 
order  Is  constmed  In  connection  with  that  of 
Judge  Buchanan,  It  Is  evident  that  the  case 
■bould  be  ooneldered  with  reference  to  the 
rights  of  tiie  parties  aa  they  existed  at  the 
time  the  levy  was  made,  which  was  before 
10  years  had  elapsed  since  the  ju^rment 
was  confessed.  The  order  giving  permission 
to  Issue  an  execution  on  the  judgment  bad 
the  effect  of  reviving  the  ju(U;ment  The 
rule  Is  thus  stated  In  McLaurln  v.  Kdly,  40 
S.  a  488,  480,  Id  8.  IDL 143:  "This  court  has 
had  occasion  recentiy  to  examine  critically 
the  mode  now  provided  for  the  renewal  of 
judgments  and  executions.  See  Lawton  v. 
Perry,  40  8.  C  25B,  1£  S.  B.  S61.  It  ap- 
proves the  method  here  adopted.  •  •  • 
SuMHwe  we  were  to  admit  that  the  judgment 
In  summary  process  was  Irregular  for  not 
bavlDg  been  entered  on  tiie  minutes  of  the 
court  by  tiie  clerk,  we  apprehend  tiie  re- 
spondent Is  estopped  from  denying  the  fact 
of  such  judgment;  for,  when  he  wss  served 
with  the  summons  to  renew  the  execution, 


he  was  bound  to  mahe  any  and  all  defenses 
he  had  to  such  renewal,  and  certainly  no 
better  defense  could  hare  been  Interposed 
thereto  than  that  no  such  judgment  was  In 
existence.  But  this  be  did  not  do.  He  con-! 
sented  to  an  order  reviving  such  judgment. 
This  matter  has  become  res  adjudlcata  as  to 
him.  Freer  v.  Tupper.  21  S.  C.  S3.  In  the 
case  last  cited,  the  present  chief  justice  tool( 
particular  pains,  la  concurring  In  that  judg- 
ment, to  use  this  language:  1  concur  In  the 
result,  upon  the  ground  that  the  question  as 
to  the  legality  and  sufficiency  of  the  judg- 
ment and  execution  was  adjudged  by  tiie  or- 
der to  renew  the  execution,  and,  Schults  be: 
ing  estopped  from  raising  that  question,  one 
who  claims  under  him  since  the  sale  Is  like- 
wise estopped.' "  The  exceptions  ralshig 
this  question  are  also  overruled.  For  the 
reasons  hereinbefore  mentioned,  the  appel; 
lant  cannot  successfully  set  up  the  plea  of 
purchaser  for  valuable  consideration  without 
notice.  It  is  the  judgment  of  this  court  that 
the  judgment  of  the  circuit  court  be  af- 
firmed. 

JONES,  J.,  did  not  sit  In  this  case. 


JENNINGS,  Olerk  of  Court,  v.  PARR. 
(Supreme  Court  of  South  (Carolina.  Jan.  6» 

1800.) 

PlBADIUSS— AMKItDMBJfT— ATTBB  OaSB 

Rbhakdbd. 

■  1.  The  Btipreme  coart  not  having  made  fioal 
diBposition  of  a  case  on  appeal,  but  barmK  re- 
manded it  for  further  proceedings,  the  pleaainss 
may  be  amended  in  the  lower  coort,  except  as 
to  the  questions  on  which  the  supreme  court  ren- 
dered Its  decision, 

2.  Amendment  in  the  lower  court,  on  the  case 
being  remanded  bf  the  Bupreme  court  for  fur- 
ther proceedings,  is  "before  trial,"  bo  that  It  is 
subject  only  to  the  provision  of  Code  CIt.  Proc. 
{  194.  that  it  be  'Mn  furtherance  of  justice," 
and  not  to  the  part  thereof  allowing  amend- 
ments, when  they  do  not  change  suratantiaUr 
the  claim  or  defense,  by  conforming  the  plead- 
ings to  the  facts  proved. 

S.  An  affidavit  is  not  a  prereqaisite  to  an, 
amendmeat. 

Appeal  from  common  pleas  circuit  court  of- 
Falrfield  county;  J.  O.  Klugh,  Judge. 

Action  by  Robert  H.  Jennings,  as  clerk  of 
the  court  of  common  pleas  for  the  county  of- 
Falrfield,  in  the  state  of  South  Carolina, 
against  Henry  h.  Parr.  Judgment  for  de-, 
fendant,  and  plaintiff  appeals..  Affirmed. 

James  G.  Mc(3ant8  and  J,  B,  McDonald, 
for  fl^tpellant. 

Ragsdale  ft  Ragsdale,  for  reipondent,  on, 
the  question  of  the  right  to  amend,  dted: 
Hall  V.  Woodward,  SO  S.  a  iS64,  d  S.  B.  684; 
Rubers  Brown,  60  8.  0.  80S,  27  S.  B.  878; 
Tmmbo  V.  Flnley,  18  &  0.  316;  laeyward  v.' 
wmiams,  48  8.  C.  see,  26  S  A.  797;  Whaley 
V.  Stevens,  21  8.  C.  221;  Mason' v.  Johnson, 
13  8.  a  20;  Cleveland  v.  Oohrs,  Id.  807; 
Nesbitt  v.  Cavender,  27  8.  C.  1,  2  S.  B.  702; 
Wallace  v.  Railroad  Co.,  87  8.  0.  841,  16  8/ 
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B.  8B;  Wtaltmlre  t.  Boyd  (B.  G.)  31  S.  E.  800; 
Jacobs  T.  ailreatli,  41  S.  a  146. 19  &  E.  308, 
310;  Clayton  v.  Ultehell.  SI  S.  C.  204,  9  & 
B.  814,  and  10  8.  B.  800;  Martin  t.  Fowler, 
51  S.  a  170^  28  B.  a  812. 

6ABT,  A.  J.  For  a  f  nil  nndentaodlng  of 
the  facta  of  tbls  eaae,  It  will  be  necesaary  to 
refer  to  the  report  of  Uila  eaae  bi  51  B.  OL 
101,  28  S.  B.  82.  402. 

HIa  hoiHff,  Judge  Klogh.  granted  the  fol- 
lowing order:  "Tbla  eaae  cornea  before  me 
on  a  motion  by  ttie  defendant  to  be  allowed 
to  unend  his  anawer  In  aereral  partlenlara, 
set  out  in  aflBdarlta  and  aerved  by  blm  In  thla 
proceedbig,  with  certain  proposed  amendr 
menta.  After  hearing  argument  of  covnael, 
pro  and  eon,  I  am  of  oidnlon  that  K  wU  ba 
in  furtherance  ot  Justice  to  allow  sme  of 
the  amraidmente  soD^t,  and  It  la  onlefed 
that  the  dtfendant  be  allowed  to  amend  hia 
answer  by  adding  thereto  the  ninth  defease, 
which  la  set  out  In  the  pn^sed  answer. 
The  tenth  propoeed  d^ense  Is  not  allowed. 
It  la  further  ordered  that  the  eleventh  de- 
fense la  the  proposed  answer  be  allowed.  It 
la  further  ordered  that  the  defendant  be  al- 
lowed to  amend  his  anawer,  by  setting  up,  as 
an  equiteble  defense  to  any  claim  on  the  part 
of  the  children  or  h^s  at  law  of  Uary  Ann 
Blkln,  deceased,  her  Uablllty  as  surety  on  the 
bond  of  W.  B.  EUdn.  as  guardian  of  tbe  es- 
tate of  the  defendant;  and  any  amount  which 
may  be,  found  due  on  said  bond  may  be  set 
op  aa  an  equlUble  defense  to  the  claim  of. 
said  parties  In  Interest  herein.  It  la  further 
ordovd  that,  as  against  any  claim  by  Mra. 
Carrie  G.  Blkln,  one  of  the  allied  parties  In 
interest  for  whom  plaintiff  sues,  the  defend- 
ant may  amend  hIa  answer,  by  setUiic  up  aa 
an  equitable  defense  her  liability  aa  a  surety 
on  the  bond  of  W.  B.  Blkln,  deceased,  aa  ad- 
mlnjatrator  of  the  eatste  of  Henry  W.  Parr, 
deceaaed;  and  any  amonnt  found  due  cm.  said 
bond  may  be  set  up  as  an  equiteble  defense 
to  any  claim  of  hers  In  thla  actioiu  It  la  fur* 
titer  ordered  that  tiie  plaintiff  amend  his  sum- 
mons and  complaint  by  making  the  admlnla- 
trator  of  William  B.  Blkln,  deceaaed,  and 
the  admlnlatrator  of  Mary  Ann  Blkln,  de> 
ceased,  partlea  to  this  action,  and  Carrie  O. 
Blkln.  It  la  further  ordered  that  a  copy  of 
the  anawer,  amended  In  confonnl^  with  Uila 
order,  be  served  on  the  plaintiff's  attorneys 
within  20  days,  and  that  they  have  leave 
within  20  daya  from  such  service  to  plead 
thereto." 

The  ninth  and  eleventh  defenses,  which  his 
honor  allowed,  are  aa  follows:  "Ninth.  And 
for  a  ninth  defense  to  the  alleged  cause  of 
action  defendant  alleges:  (1)  That  he  has 
been  Informed,  since  the  trial  of  this  case  on 
the  circuit,  and  believes,  that  after  the  pur- 
chase  of  the  Montgomery  place  by  William 
B.  Mkln.  the  said  William  B.  Elkln  pur- 
chased from  his  sisters.  Mary  Ann  Elkln  and 
Judith  W.  Bnft,  Uieir  remainder  in  said  place 
onder  llie  deed  of  Sllaa  W.  Hvtt,  aa  sheriff, 


to  William  B.  Blkln.  and  that  he  paid  fcr  tbe 
same,  and  waa,  therefore,  the  Is^  ownsr  of 
both  his  and  their  interest  daring  Uie  time  ot 
his  possesihm  ot  the  said  tract  of  land,  aad 
aa  such  liable,  under  the  decMon  of  tbe  su- 
preme court  to  1Mb  case,,  for  rente  and  pntfti, 
and  that  the  only  cialm  that  the  parQM  plain- 
tHt  now  have  la  as  heUs  at  law  of  aald  Wil- 
liam B.  saun,  and  not  aa  remainder-men." 
"Eteventh.  And  for  an  eleventh  dtfense  to 
the  allaged  cause  of  actloaL  dafendant  alleges 
that  more  tiian  80  years  hava  cAa^wed  since 
tbe  maturity  of  a^  bond  and  mortgage,  and 
he  denlea  tSmt  thne  haa  been  any  partial 
payment  or  admowIe^Ucment  to  lelmt  Uie  pn- 
anmptlon  9t  payment  ailalng  Ctom  iMpat  of 
time." 

The  esKceptkma  are  aa  fidlows:  "(1)  Be- 
cause his  honor  erred  in  allowing  any  amend- 
ment to  the  anawer  to  this  eaae,  on  the  gnmnd 
that  the  allowance  of  the  same  waa  contrary 
to  the  ezpreaa  directions  of  tbe  supreme  conri; 
contelned  In  Ito  said  Judgment  In  said  cue. 
(2)  Because  bis  honor  erred  to  aaowlog  said 
amendment  to  the  answer  In  thla  case,  upon 
the  groond  that  he  had  no  power  or  aatliorltr 
to  grant  the  same  after  the  Jndgmoit  of  tbe 
supreme  court  had  been  rendered  (hentn. 
with  the  dlrectkms  contelned  thweln.  (3)  Be 
cause  his  honor  erred  in  allowing  aaffl  amend- 
ments to  said  anawer,  when  by  tbe  allowanoe 
of  the  same  the  matters  adjoc^ed  by  the 
supreme  court  were  reopened  aad  made  sub- 
ject of  farther  litigation,  contrary  to  the  ffrln- 
ciple  of  res  Judicata.  (4)  Because  hia  honor 
erred  tn  not  rendering  a  judgment  In  tevor 
of  the  plaintiff,  carrying  out  the  Judgment  ot 
the  supreme  court,  by  slmplylng  allowing  the 
defendant  to  have  passed  upon  the  questkn 
of  the  credits  mentioned  In  tbe  order  of  the 
supreme  court  refnslog  a  petition  for  rehear 
ing  In  said  case.  (5)  Because  the  allowance  , 
of  said  amendments  was  not  ht  furtherance 
of  justice,  and  waa  an  abnae  of  legal  discre- 
tion on  the  part  of  his  honor,  (ft)  Because 
his  honor  erred  In  allowing  said  amendmrats, 
when  the  affidavlta  of  the  defendant  did  not  ; 
set  up  focte  sufficient  to  anthorlae  the  grant- 
ing of  the  same." 

This  court,  upon  a  petition  for  a  rehearing, 
filed  the  following  order:   "A  petition  for  a 
rehearing  of  this  case  was  filed  by  the  said  ' 
Henry  L.  Parr  upon  tbe  grounds  which  are 
set  forth  In  the  petition.  The  first  ground  will 
be  first  considered.   The  eleventh  paragraph 
of  the  complaint  alleges.  Inter  alia,  that  no  ; 
part  of  said  bond  has  been  paid,  except  the 
Interest  thereon  up  to  the  20th  day  of  yoveni- 
ber,  1874,  paid  by  the  said  Henry  W.  Parr, 
and  Interest  paid  thereon  by  the  said  H^ni? 
W.  Parr  on  the  flth  day  of  February,  1878.  , 
Tbe  fourth  paragraph  of  ^e  answer  denies 
these  allegations.  The  circuit  Judge,  under  tbe 
view  which  he  took  of  the  case,  dttd  not  thinK 
It  necessary,  and  therefore  did  not  pass  upoo 
said  Issues.    The  question  as  to  the  luirtlal  ' 
paymente  mentioned  in  said  first  ground  yru 
not  before  the  supreme  court  fbr  Ite  conaldera- 
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tlon.  Tbis  court,  in  Btatloff  that  the  mortgage 
should  be  credited  with  the  proceeds  arising 
from  the  sale  of  the  ISX  acres,  to  wit,  $72G, 
and  with  (272  of  the  proceeds  arising  from 
the  sale  of  the  'MUl'  tract,  did  not  Intend  to 
render  a  decision  as  to  other  payments  which 
were  aot  presented  tor  Its  considers  tloa;  and 
aa  the  partial  payments  mentioned  In  said 
first  ground  were  not  before  this  conrt  for 
consideration,  of  course,  the  judgment  of  thla 
court  cannot  be  construed  as  affecting  the 
question  of  such  partial  payments.  We  will 
next  consider  the  other  grounds  urged  for  a 
rehearing.  It  Is  sufficient  to  say  that  the  re- 
spondent ^d  not  give  notice  that  be  would 
ask  this  court.  If  it  should  find  it  necessary, 
to  sustain  the  Judgment  of  the  circuit  court 
on  the  grounds  mentioned  In  said  petition,  and 
the  questions  raised  by  said  grounds  were 
not  btfore  the  supreme  court  for  considera- 
tion. It  is  therefore  ordered  that  the  petition 
for  a  rehearing  be  dismissed,  without  preju- 
dice to  the  right  of  the  defendant  to  have  t&j» 
qnestlon  as  to  the  partial  payments  men- 
tioned in  the  first  ground  aforesaid  passed 
upon  by  the  drcuit  court,  and  that  the  re* 
mlttltur  be  forthwith  sent  down  to  the  circuit 
court." 

The  first  four  exceptions  In  diffraent  forms 
raise  tiM  question  wlietber  the  circuit  judge 
had  Oie  powor  and  authority  to  allow  the  pro- 
posed amendmenta.  niisdependeduponwheth- 
er  the  matters  set  forth  In  the  proposed 
amendments  were  adjudicated  by  this  court 
when  the  former  appeal  wits  considered.  An 
examination  of  the  former  opinion  of  thla 
conrt  win  show  that  nme  of  the  defenses  al- 
lowed by  the  circuit  judge  were  considered 
by  this  court,  and  the  order  refusing  the  peti- 
tion tot  a  reheariug  shows  that  the  supreme 
court  did  not  Intend  to  decide  all  questions 
iDTolved  In  the  case,  and  that  Its  judgment 
was  only  final  upon  the  questions  considered 
by  It  When  tiie  supreme  court  does  not 
mabe  a  final  disposition  of  the  case,  but  re- 
mands It  for  furtb^  proceedings,  it  then  be- 
comes subject  to  the  provisions  of  section 
IM  of  the  Code  of  Civil  Procedure,  as  fully 
as  If  there  had  not  been  an  appeal,  except 
as  to  those  questions  upon  which  this  court 
haa  rendered  Its  dedslon,  which,  of  course, 
cannot  again  be  put  In  Issue,  either  by  amend- 
ment OT  In  any  other  manner.  The  reason  of 
the  rule  Is  that  the  amendments  are  In  fur- 
therance of  Jtjstlce  as  to  those  Issues  which 
have  not  been  decided,  and  It  Is  In  harmony 
with  the  liberal  spirit  of  the  Code  as  to  amend- 
ments. There  Is  no  case  In  this  state  directly 
deciding  this  questltHi,  but  the  respondent's 
attorneys  have  dted  a  number  of  cases  tend- 
Ii^  to  sustain  this  principle,  whidi  need  not 
be  set  out  here  u  tbey  wHI  be  mentioned  by 
the  reporter. 

Having  reached  a  conclusion  that  the  dr- 
cult  judge  was  clothed  with  the  power  to 
allow  the  amendmoit^  we  will  next  dispose 
of  the  qnestton  whether  the  aUomnee  of  said 
amendments  was  not  In  furtherance  of  justice. 


and  was  an  abuse  of  legal  dlecretton  oq  the 
part  of  the  circuit  Judge.  The  exceptltm  rais- 
ing tbis  question  does  not  specify  in  what 
respects  the  action  of  the  presiding  judge  In 
allowing  the  amendments  was  an  abuse  of  his 
discretion.  This  court,  however,  falls  to  dis- 
cover anything  In  the  "case"  showing  such 
abase.  The  amendments  most  be  eonridered 
as  having  been  made  before  trial,  and  the 
only  limttatloa  Is  that  they  should  be  "In 
furtherance  of  justice."  Therefore  that  part 
of  section  194  of  the  Code  of  Civil  Procedure, 
allowing  amendments  wheoi  tbey  do  not 
chai^  substanttaUy  the  claim  or  defense,  by 
confonnlng  the  pleadings  or  proceeding  to 
the  facta  proved,  has  no  application.  This 
distinction  has  been  drawn  In  a  number  of 
cases,  among  which  may  be  mentioned  Hall 
v.  Woodward,  80  S.  C.  564.  0  S.  B.  G84,  Wal- 
lace V.  Railroad  Co.,  37  a  C.  335,  16  S.  E.  35, 
and  Whitmire  v.  Boyd,  53  S.  a  315,  81  S.  a 
S06. 

The  last  question  presented  by  the  excep- 
tions Is  whether  the  circuit  judge  erred  Id 
allowing  the  amendments  when  the  affidavit 
of  the  defendant  did  not  set  up  facts  sufficloik 
to  authorize  the  granting  of  the  same.  An 
affidavit  Is  not  a  prerequisite  to  an  amend- 
ment. Therefore,  If  the  presiding  judge  was 
satisfied  that  the  amendments  were  in  further- 
ance of  justice,  he  bad  the  right  to  allow 
them,  evm  in  the  absence  of  an  affidavit  It 
is  the  judgment  of  this  court  that  the  judg- 
ment of  the  drcnlt  court  be  affirmed. 


PMVBrrr  v.  Wilmington,  a  ft  g.  r.  go. 

et  aL 

(Supreme  Conrt  of  South  Oarollnk  Jan.  6, 

1899.) 

Floodixo  Lands— Complaixt— Ahendmbst. 

LA  complaint  in  an  action  against  a  rail- 
road company,  to  which  the  road  was  conveyed 
after  its  constructioD,  alleging  that  la  the  con- 
struction of  the  road  an  eni/bankmeBt  was  raised 
BO  as  to  obstruct  the  natural  flow  of  the  water, 
whereby  plaintiffs  lands  have  been  overflowed, 
that  the  obstruction  has  existed  from  the  time 
of  its  erection,  and  that  defendant  has  maintain- 
ed and  contlnaed  It  in  the  same  or  worse  condl- 
tion,  la  iosuStcieDt,  because  not  alleging  that  de- 
fendant constructed  it  or  has  Increased  it  since 
becoming  the  owner  of  the  road. 

2.  Though  a  demarrer  is  properly  saBtained  to 
a  complaint  for  failure  to  state  certain  facts, 
pl&lBtiS  should  be  allowed  to  amend;  allegations 
therein  tending  to  indicate  that  he  intended  to 
state  such  facts. 

Appeal  from  common  pleas  circuit  court  of 
Horry  county;  W.  C.  Benet,  Judge. 

Action  by  Mary  B.  Privett  against  the 
Wilmington,  Chadboum  &  Conway  Railroad 
Company  and  others.  From  an  order  sus- 
taining a  demurrer  to  the  complaint,  plaintiff 
appeals.  Afilrmed. 

The  complaint  Is  aa  follows:  "The  «mi- 
plaint  of  the  above-named  plalntlfl  respect- 
fully shows  to  this  court,  for  a  first  and  only 
cause  of  action:  (1)  13uU  she  haa  lawful  title 
to  the  f<dlowlng  described  real  estate,  situate 
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In  tbe  coanty  of  Horry,  Id  said  state,  on 
]SfapIe  swamp,  containing  seventy-two  acres, 
more  or  less;  being  part  of  a  tract  of  land 
originally  granted  to  James  Cbapel,  Stb  of 
December,  1S70,  and  represented  by  a  plat 
made  by  James  C.  Bea^,  surveyor,  27th  Feb- 
ruary, 1869;  about  one-balf  of  said  land  be- 
ing cleared,  drained,  and  in  cultivation;  It 
being  a  portion  of  tbe  plantation  on  wblch 
the  plaintiff  resides.  That  tbe  clearing  and 
draining  of  said  land  were  difficult  and  ex- 
pensive, but,  when  done,  tbe  same  Is  highly 
productive  and  valuable.  (2)  That  the  de- 
fendant the  Wilmington,  Ohadbourn  &  Con- 
way Railroad  Company  and  tbe  defendant  the 
Wilmington,  Columbia  &  Augusta  Railroad 
Company  are  each  a  body  politic  and  cor- 
porate, duly  chartered  under  the  laws  of  the 
said  state.  (3)  That  the  plaintUf  is  informed 
by  an  affidavit  made  by  J.  T.  Barron,  Esq., 
of  date  3d  September,  1896,  and  so  alleges, 
that  the  defendant  the  Wilmington  &  Con- 
way Railroad  Company  was  a  company  or- 
ganized under  the  laws  of  this  state.  Wheth- 
er said  company  has  or  ever  had  a  corporate 
existence,  or  not,  plaintiff  Is  not  informed, 
neither  has  she  any  Information  as  to  who 
composed  the  said  company;  but  she  has 
reason  to  believe,  and  does  believe,  and  so 
alleges,  that  tbe  ownership  of  the  said  road, 
originally  built  by  the  Wilmington,  Cbad- 
boum  &  Conway  Railroad  Company,  and 
hereinafter  complained  of,  notwithstanding 
the  ostensible  transfers,  remains  practically 
the  same,  except  that  the  interest  of  certain 
townships  in  Horry  county  wblch  subscribed 
to  tbe  capital  stock  therein  has  been  devested, 
and  that  the  present  management  and  own- 
ership are  liable  for  all  tbe  damage  occa- 
sioned thereby.  (4)  That  some  time  during 
tbe  year  1887  tbe  defendant  the  Wilmington, 
Chadbourn  &  Conway  Railroad  Company 
constructed  a  railroad  through  the  aforesaid 
premises  of  plaintiff,  known  as  the  'Wilming- 
ton, Chadbourn  &  Oonway  Railroad,'  raising 
an  embankment  through  her  cultivated  fields, 
and  across  tbe  said  Maple  swamp,  In  such  a 
manner  and  to  such  extent  and  dimensions  as 
to  obstruct  the  natural  flow  of  water  down 
saJd  Maple  swamp,  and  changed  the  course 
and  current  thereof,  by  means  of  which  ob- 
struction of  the  drains  In  her  said  fields,  and 
of  the  natural  course  and  flow  of  water  along 
said  swamp,  her  fields  have  been  overflowed 
with  water,  to  tbe  great  damage  and  depre- 
ciation of  her  lands,  and  destruction  of  tbe 
crops  growing  thereon,  all  of  which  Is  caus- 
ed by  tbe  erection  and  maintenance  of  the 
said  railroad  embankment  In  such  Improper 
and  unskillful  and  negligent  manner  through 
the  plaintiff's  lands,  and  across  the  said 
swamp,  to  prevent  the  natural  and  usual 
flow  of  tbe  water,  and  by  reason  of  which 
the  plaintiff  has  been  damaged  to  the  sum 
of  twenty-flve  hundred  dollars;  that  the  said 
obstruction  has  existed  from  the  time  of  the 
erection  of  the  said  embankment  till  the  pres- 
ent tttaa,  and  the  damase  to  plalBtitFa  pn^ 


erty  has  been  growing  larger  and  larger  each 
succeeding  year;  that  she  has  frequently 
brought  the  matter  to  the  attention  of  the 
defendants,  but  they  have  wholly  failed  and 
refused  to  remedy  Uie  mattw  In  any  way,  or 
to  offer  her  the  sUgbtest  relief.  (5)  That  the 
constmction  of  the  said  railroad  through 
plaintiff's  lands  was  without  any  connivance 
on  her  part;  that  she  neither  gave  nor  sold 
the  right  of  way,  and  never  received  the 
slightest  compensation  for  it,  which  she  al- 
leges, not  as  a  cause  of  action,  but  In  Justifl- 
catlon  of  her  complaint;  that  she  has  In  no 
way  contributed  to  tbe  cause  of  her  own  In- 
jury, and,  having  suffered  the  defendants  to 
construct  and  maintain  the  road  through  her 
lands  without  compensation,  she  deserves 
better  treatment  at  their  hands.  (S)  That 
plaintiff  la  Informed  by  the  aforesaid  aiB- 
davlt  of  J.  T.  Barron,  Esq.,  and  alleges,  that 
the  said  railroad  has  at  some  time  since  its 
construction  t>eea  bought  by  parties  who  or- 
ganized under  the  name  of  the  Wilmington 
&  Conway  Railroad  Company,  one  of  the 
defendants  herein,  and  who  afterwards  sold 
tbe  same,  with  all  Its  rights  and  franchises, 
to  the  defendant  the  Wilmington,  Colombia 
St  Augusta  Railroad  Company,  who  are  now 
in  possession  and  control  of  same,  and  who 
are  maintaining  and  continuing  tbe  said  em- 
bankment In  the  same  or  worse  condition, 
and  continuing  thereby  to  overflow  the  plain- 
tiff's lands,  and  Increasing  the  damage  there- 
to day  by  day,  and  In  tbe  face  of  plaintiff's 
constant  protest.  Wherefore  tbe  plaintiff  de- 
mands that  the  defendants  be  required  to 
pay  to  her  the  sum  of  twenty-five  hundred 
doUaiB  for  the  damage  done  to  her  lands  as 
aforesaid,  and  to  construct  and  keep  open 
such  and  so  many  waterways  or  open  trestles 
through  the  said  railroad  embankment  on  her 
lands,  and  through  said  swamp,  as  may  t>e 
necessary  to  prevent  tbe  backing  of  water  on 
tbe  plaintiff's  lands  and  In  her  ditches,  and 
to  allow  tbe  water  In  said  Maple  swamp  to 
flow  nnobstructed  at  all  times,  or  to  snrren- 
der  the  said  premises.** 

Ferd.  D.  Bryant  and  Thomas  S.  Moraman, 
for  appellant  J.  T.  Barron,  for  noondents. 

GARY,  A.  J.  The  appeal  herein  is  from 
an  order  sustaining  a  demurrer  to  tbe  com- 
plaint on  the  ground  that  It  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, in  that  "there  Is  no  allegation  that  this 
defendant  erected  or  constructed  the  ohstmc- 
tloDS  complained  of,  or  that  this  defendant 
had  increased  said  obstructions  since  It  be- 
came the  owner  of  the  road."  The  reasons 
assigned  by  his  honor,  the  presiding  Judge, 
for  sustaining  the  demurrer,  satisfy  this  court 
that  be  was  not  in  error.  But,  as  there  are 
allegations  In  the  complaint  tending  to  indi- 
cate that  the  plaintiff  Intended  to  state  those 
facts,  tbe  absence  of  which  rendered  the  com- 
plaint obn(»tlouB  to  ft  demurrer,  It  is  deemed 
advisable  that  Qie  plaintiff  should  be  allowed 
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to  mmend  bo  fti  to  allege  such  facts.  It  la 
therefore  the  judgment  of  this  court  that  the 
«rder  of  the  circuit  court  be  affirmed,  with 
leave,  however,  to  the  plaintiff  to  amend  her 
complaint,  within  20  days  from  the  time  the 
remittitur  is  sent  down.  In  the  manner  here- 
inbefore Indicated,  and  that  the  remittitur  be 
forthwith  sent  down. 


GENTBAL  OF  OE0R6IA  BT.  OO.  T. 
PRICE. 

{Sapreme  Court  of  (Jeorgia.   Dec  14,  1898.) 
Oabhibrs— Passbkokr  CoNTBriD  BsTOND  Pbsti- 

MATIOK — D1.HAQBS. 

Where,-  throu^ti  the  negligence  of  the  con< 
ductor  df  a  railway  company,  a  passenger  on  its 
cars  has  been  carried  beyond  the  point  of  her 
deatinatioD.  such  coadactor,  in  the  absence  of 
express  authority  so  to  do,  cannot  constitute  flie 
proprietor  of  an  hotel,  who  Is  entirely  uncon- 
nected with  the  company,  its  agent  for  the  pur- 
pose of  providing  safe  and  comfortable  lodgrings 
for  the  passenger  until  she  can  return  on  the 
company  8  train  to  her  destination.  It  follows, 
therefore,  that  the  company  Is  not  liable  for  any 
injuries  or  damage  such  passenger  may  have 
aosteined  while  at  the  hotel,  in  consequence  of 
any  negligence  on  the  part  of  its  proprietor. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Macon  county; 
Z.  A.  LitUejohn,  Judge. 

Action  by  Mrs.  Jobn  S.  Price  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Beversed. 

Wm.  D.  Klddoo,  tbr  plaintiff  In  ercor.  M. 
Felton  Hatcher  and  Ouerry  A  Uall,  for  de- 
fendant In  error. 

SIMMONS,  0.  J.  In  the  view  we  talce  of 
this  case.  It  is  unnecessary  to  deal  with  the 
many  special  grounds  of  the  motion  for  a 
new  trial.  The  record  discloses  that  Mrs. 
Price  was  a  passenger  on  a  train  of  the  de- 
fendant company,  and  ttiat  her  destination 
was  Winchester,  Ga.  Through  the  negligence 
of  the  conductor,  she  was  not  put  off  at  Win- 
chester, but  was  carried  on  to  Montezuma. 
Upon  her  arrival  at  the  latter  place,  the  con- 
ductor advised  her  to  go  to  the  hotel  and 
spend  the  night,  he  agreeing  to  carry  her 
back  to  Winchester  In  the  morning  when  his 
train  made  the  return  trip.  He  accompanied 
her  to  an  liotel,  where  a  room  was  assigned 
her,  the  conductor  agreeing  with  the  proprie- 
tor to  iny  her  expenses.  She  was  taken  to 
her  room  by  the  proprietor  or  his  servants, 
and  furnished  with  a  Icerosene  lamp,  which 
she  left  burning  after  she  bad  retired  to  bed. 
Some  time  during  the  night,  the  lamp,  she 
claims,  exploded,  and  set  fire  to  a  mosquito 
net  which  covered  the  bed,  and,  in  her  efforts 
to  extinguish  the  flames,  her  hands  were  bad- 
ly bnmed.  She  sued  the  railway  company 
for  damages,  and,  under  the  charge  of  the 
court,  the  Jury  returned  a  verdict  in  her  fa- 
Tor  for  A  motion  for  a  new  trial  was 

made,  and  was  ovmuled  by  the  trial  Judge. 
To  this  the  company  excepted. 


The  contention  of  the  plaintiff  In  the  court 
t>eIow  was  that  when  the  conductor  carried 
her  to  the  hotel  in  Montezuma,  and  aslced  her 
to  remain  there  until  his  return  the  next 
morning,  he  thereby  made  the  proprietor  of 
the  hotel  the  agent  of  the  railway  company, 
and  that.  If  the  plaintiff  was  injured  by  the 
negligence  of  the  proprietor  or  his  servants 
in  furnishing  her  a  defective  lamp,  the  rail- 
way company  was  liable,  the  contract  of  car- 
riage not  having  been  fuUy  executed,  and  the 
plaintiff  being  still  a  passenger.  The  trial 
jadge,  In  his  charge,  took  this  view  of  the 
law,  and  In  substance  so  instructed  the  jury. 
We,  however,  think  this  was  error.  A  con- 
ductor on  a  passenger  train  of  a  railway  com- 
pany is  the  agent  of  the  company,  and  the 
company  Is  bound  by  all  of  bis  acts  within 
the  scope  of  bis  employment  His  business  Is 
to  superintend  the  running  of  the  train,  look 
after  the  comfort  and  safety  of  the  passen- 
gers, and  do  such  other  work,  In  and  about 
the  running  of  the  traiu,  as  Is  imposed  upon 
I  him  by  the  rules  of  the  company  or  by  law. 
I  Being  only  an  agent,  he  had  no  authority, 
without  express  power  conferred  by  the  com- 
pany, to  appoint  a  subagent  He  could  not 
delegate  to  another,  an  agent  of  his  own  ap- 
pointment, the  powers  conferred  up<m  him. 
Civ,  Code,  i  2990.  It  was  not  within  the 
scope  of  bis  business  to  constitute  the  proprie- 
tor of  an  hotel  the  agent  of  the  company  for 
the  purpose  of  taking  care  of  the  plaintiff 
during  the  night  We  are  aware  that  several 
of  the  courts  have  held  that,  where  a  pas- 
senger la  injured  by  the  negligence  of  a  rail- 
way company,  such  company  is  liable  for  the 
compensation  of  a  surgeon  employed  the 
conductor  or  station  agent  for  attendance  up- 
on the  injured  passenger.  These  rulings  are 
put  upon  the  ground  of  humanity  and  public 
I  policy  in  cases  of  such  emergency,  but,  so 
I  far  as  we  can  ascertain,  no  court  has  ever 
'  held  that  the  company  would  be  liable  to 
the  injured  passenger  for  the  negligence  or 
malpractice  of  a  surgeon  so  employed. 

It  is  argued  that,  whether  or  not  the  pro- 
prietor of  the  hotel  was  the  agent  of  the 
company,  the  contract  of  carriage  was  not 
completed,  and  It  was  the  duty  of  the  com- 
pany, by  its  a  grata,  safely  to  care  for  the  pas- 
senger until  they  had  delivered  her  at  her 
destination.  Admitting,  for  the  sake  of  the 
argument,  that  this  Is  true,  we  still  think  thac 
the  company  would  not  be  liable  for  the  con- 
sequences of  the  landhwd'a  Diligence.  The 
negligence  of  the  company  consisted  In  pass- 
ing the  station  whrae  the  passenger  desired  to 
alight,  without  giving  her  an  opportunity  to 
get  OIL  Taking  her  Tersion  oC  the  manner  In 
which  she  was  Injured,  the  Injury  was  oc- 
casioned by  the  ne^igence  of  the  propiietw 
of  the  hotel  or  his  servants  In  giving  her  a  de- 
fective lamp.  Hie  negligence  of  the  company 
in  passing  her  station  was  therefore  not  the 
natural  and  proximate  cause  of  her  injury. 
There  was  the  Interposition  of  a  separate,  in- 
dependent agency,— the  negligence  of  the  pro- 
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prietor  of  tbe  hotel,  otot  wliom.  u  we  nave 
ahown,  tbe  railway  oompany  neither  bad  not 
ezerdaefl  any  eaataii.  Ctr.  Code,  H  891S; 
8&13:  Penr  t.  BaUniad  On.,  f(6  Oa.  746; 
Mayor,  etc^  t.  Dykes  (Oa.)  81  &  S.  448;  RaU- 
way  Go.  T.  TrlOk,  117  Pa.  St  800^  11  AtL  827; 
Wood  T.  Ballnad  Oo^  177  Fa.  St  806,  85 
AtL  69B;  LewlB  t.  Ballway  Oo.,  H  Mtdk  06, 
19  N.  W.  744;  Hoag  T,  Ballnad  Co..  8B  Ba.  St 
288;  SIra  ▼.  BaUway  Go^  115  Bio.  127.  21 
&  W.  905;  Railway  Go.  r.  Shields,  9  Tex. 
dv.  App.  652,  28  &  W.  709,  and  29  8.  W. 
652;  Smith  T.  BoUea,  182  U.  &  126,  10  Sop. 
Ct  39.  The  lajoriea  to  the  plaintiff  were  not 
tbe  natural  and  pmlmats  oonaeqnracefl  of 
carrying  her  beyond  taer  atatlon,  bat  wm 
onusnal,  and  oonld  not  hare  been  foreieen  or 
proTlded  against  by  the  highest  practicable 
cnre.  The  plaintiff  was  not  mtltled  to  re- 
cover for  snch  Injuries,  and  tbe  court  wred  In 
oremillng  the  motion  for  new  trial.  Jodg- 
ment  rereraed.   All  the  Justices  concurring. 


CENTRAL  OF  GEORGIA  BT.  00.  T. 
JOHNSTON. 
.  (Supreme  Court  of  Georgia.  Dee.  18, 1898.) 

Carbiirs— I<txnitiEB  to  Passbsobhs— Ikatroo- 
tion«~Mba8URB  of  Damaobs. 

1.  In  the  trial  of  a  snit  agniost  a  railroad 
compasy  for  persooal  injuries,  when  coanael  for 
the  oefeodaDt  has  stated  in  his  argument  to  tbe 
jury  that  he  did  not  take  the  position  that  the 
^aintiff  was  not  hnrt  at  all,  and  when  the  ev- 
idence in  the  oase  demands  a  finding,  on  this 
particular  isaue,  that  he  waa  hurt,  it  was  not 
error  in  the  court  to  charge  the  jury  that  it  waa 
admitted  by  the  defendant  that  the  plaintiff  was 
injured  ai  the  result  of  the  accident. 

2.  It  is  not,  in  the  trial  of  an  action  by  a  pas- 
senger against  a  railroad  company  for  ^rscmal 
Injuries  sostalned  while  traveling  on  ita  cars, 
an  error  of  which  the  defendant  can  complain, 
for  the  court  to  define  the  degree  of  care  and 
diligence  which  snch  a  company  should  exercise 
as  "an  extra  high  degree  of  care,"  though  in  de- 
fining "extraordinary  diligence"  it  is  better  prac- 
tice for  the  trial  judge  to  confine  himself  to  the 
definition  as  given  in  the  Code. 

3.  Where  one  of  the  theories  of  the  plaintiff, 
upon  which  he  relied  for  a  recovery,  was  that 
the  railroad  company  was  guilty  of  negligence  in 
running  ita  cars  over  the  nwltch  where  the  in- 
jury occurred  at  an  unusual  and  dan^rous  rate 
of  speed,  and  the  conrt  charged  that  if  the  com- 
pany ran  upon  the  switch  at  an  excessive  or  im- 
proper rate  of  speed,  and  thereby  contributed  to 
and  caused  the  accident,  then  the  defendant 
would  be  liable,  the  words  "excessive  or  improp- 
er^ might  be  treated  as  the  eqaivaleot  of  the 
word  "negligent";  but  it  would  be  deddodly  bet- 
ter for  the  court  to  use  the  latter  word,  when 
charging  in  such  a  connection. 

4.  When,  in  snch  a  trial,  there  was  evidence 
dearly  tending  to  show  that  the  idsintiff's  earn- 
ing capacity  had  not  been  totally  destroyed.  It 
was  improper  for  the  court,  especially  at  the 
dose  of  its  charge,  to  use  the  language:  "The 
measnre  of  damages  in  this  case;  that  is, 
should  you  find  that  the  plaintiff  la  entitled  to  . 
recover,  under  the  rules  of  law  that  I  have  given' 
you  in  charge,  and  the  opinion  yon  entertaio  of 
the  testimony,  then  you  will  find  what  his  earn- 
ings will  or  would  be  for  the  length  of  time  he 
is  expected  to  live;  then  you  would  reduce  it 
to  its  present  value.*'  An  error  of  this  kind  Is, 
thoogh  the  court  had  previously  laid  down  the 
correct  rak  on  this  aubject,  caose  tor  a  new  tri- 


al, when,  taking  Inte  view  the  tangs  smonat  tt 
tbe  verdict  rendered,  it  cannot  be  aafely  and 
fairly  ssid  that  the  jury  were  not  misled  by  the 
erroneous  InstmctlMi  given  at  I3ie  condnrioB  at 
tte  <kwge. 
(SyUabns  by  tbe  Oonrt) 

Error  from  superior  court  Taylor  connty; 
W.  B.  Butt  Judge. 

Action  by  F.  O  Johnston  against  the  Cen- 
tral of  Georgia  Ralliniy  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  wror. 
Bevenod. 

lAwton  ft  Connlngham,  Jobn  D.  Little,  W. 
S.  Wallace,  C.  J.  ^omton,  and  O.  M.  OolbeTt. 
for  plaintiff  In  error.  Hote  Smith,  H.  C  Pse- 
plea,  W.  E.  Steed,  and  Albert  A.  Garscm,  ftw 
defendant  In  error. 

IJtrWlS,  J.  1.  It  appears  from  the  record  in 
this  case  that  the  general  cuunsel  for  the 
platutlff  in  error,  in  his  argument  on  the  trial 
before  tbe  Jury,  stated  that  he  did  not  take 
the  position  that  plaintiff  was  not  bnrt  at  afl. 
Error  Is  assigned  on  a  statement  made  by 
the  judge  In  his  charge  to  the  Jury  that  it 
was  admitted  by  tbe  defendant  that  the  plaio- 
tiff  was  injured  as  the  result  of  the  accident. 
Conceding  that  this  charge  was  based  entire- 
ly upon  the  above  statement  of  counsel,  we 
do  not  think  an  unfair  constmctlon  was  giv- 
en this  language.  Although  such  an  issue 
was  presented  by  the  pleadings  in  tbe  case, 
tbe  defendant  alleging  in  its  plea  that  the 
plalnticr  had  received  no  injury  whatever  as 
the  result  of  the  accident  yet  the  court  and 
jury  might  very  reasonably  bave  Inferred 
from  the  above  statement  of  counsel  that  Jt 
was  no  longer  contended  that  plaintiff  re- 
ceived DO  Injury  whatever,  and  that  the  con- 
tention in  the  pleadings  on  this  point  bsd 
been  abandoned.  But  apsrt  from  this,  after 
a  careful  review  of  the  entire  testimony  Is 
the  record,  the  proof  was  so  positive,  direct, 
and  overwhelming  that  tbe  plaintiff  was  hurt 
In  consequence  of  tiie  derailment  of  tbe  train, 
that  a  finding  of  this  Issue  was  demanded  by 
the  evidence.  If  tbts  be  true,  even  if  the 
court  erred  in  concluding  that  a  formal  ad- 
mission had  been  made  as  be  charged,  It  waa 
a  harmless  error,  and  is  not  therefore, 
ground  for  granting  a  new  trial.  On  this 
particular  p^Ant,  with  reference  to  the  Inju- 
iles  received  by  the  plaintiff,  considered  In 
the  light  of  all  the  testimony  on  the  subject 
the  real  contest  between  tbe  litigants  seems 
to  bave  been  In  reference  to  tbe  extent  of  the 
plaintiff's  Injury,— the  uie  side  ^wfan^ihig 
that  he  was  s^onsly  and  permanently  In- 
jured; and  tbe  other,  Utat  his  Injuries  were 
only  of  a  slight  and  temporary  nature.  In 
tbe  case  of  McCurdy  v.  Binion,  SO  Oa.  691, 
6  S.  B.  275,  it  was  held  not  to  be  error  for 
the  Judge  to  state  certain  facts  aa  data  which 
might  be  used  by  tbe  Jury  In  reaching  tbelr 
verdict;  It  having  been  proved  in  the  case 
that  Uie  facts  stated  were  admitted  by  the 
defendant  and  were  not  In  contest.  To  tbe 
same  effect  see  Chambers  ;r.  WaUur,  80  Gs. 
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643  CSrL  point  3),  6  S.  E.  16S:  OnuSdle  r. 
Pugli.  07  Oa.  430  (SyL  point  2).  Ttie  Infer- 
eaae  to  luuroldable  In  tblB  case  that  tbe 
cbaige  of  tbe  court  oonvtalned  ot,  eren  If 
erroneoQs,  did  not  affect  tbe  llsdlnK  of  tbe 
jury.  Judging  from  the  amoimt  of  tbeir  tw< 
diet,  tbey  mart  have  readied  the  condmlon 
that  the  plaintiff  was  hurt  to  the  fan  extent 
be  claimed,  and  that  his  Injarln  -were  of  a 
•erloue  and  permanent  nature.  They  were 
certainly  not  constrained  to  reach  this  con- 
clusion from  tbe  statement  of  oonrt  that 
It  was  conceded  tbat  the  plaintiff  was  hurt 
as  the  result  of  the  acddent;  for  the  Judge, 
In  other  prattons  ct  bis  (diarge.  folly  and 
fairly  'covered  the  contentions  and  Imes  be- 
tween the  partial  wltii  reference  to  the  ex- 
tent of  plalntUTs  Injnrlea.  This  disposes  of 
the  dghtii,  nhitta,  tenth,  and  derentii  grounds 
of  the  motion  for  a  new  trial. 

2.  Ooniplalnt  is  made  In  the  twelfth  ground 
of  the  motion  of  tbe  cha^  of  the  court, 
-which,  In  effect  defined  tbe  diligence  required 
of  the  raSroad  company  to  be  "an  extra 
high  degree  of  care."  The  plaintiff  being  a 
{Missenger  uptm  the  defendant  company's  car 
when  he  was  Injured,  tbe  duty  It  owed  to 
bim.  under  section  2206  of  the  CItU  Oode, 
was  extraordinary  diligence.  Section  2899 
defines  tbat  diligence  to  be  "tbat  extreme 
care  and  caution  which  very  prudent  and 
thoughtful  persons  use  In  securing  and  pre- 
serving their  own  property."  In  charging 
upon  this  subject,  the  proper  and  safer  meth- 
od for  the  Judge  to  adopt  would  be  to  c<ki- 
flne  himself  to  the  statute.  Its  definition 
cannot  well  be  simplified  or  made  clearer  by 
an  attempt  to  use  synonymous  terms,  or  to 
convey  its  meaning  In  otiier  words.  But  the 
definition  given  by  the  court,  even  If  errone- 
ous, Is  not  such  an  error  as  the  defendant 
can  complain  of.  If  there  was  any  error  In 
It,  It  was  In  favor  of  the  company,  and  not 
the  plaintiff,  for  the  words  used  by  the  Judge 
do  not  indicate  In  such  forcible  language  the 
degree  of  care  required  as  do  the  words  in 
the  statute.  Tbat  extreme  care  and  caution 
which  very  prudent  and  thoughtful  persons 
use  would  naturally  Impress  one  as  meaning 
something  more  than  an  extra  high  degree 
of  care.  Many  courts  of  last  resort  In  other 
states  of  tbe  Union  have  defined  the  diligence 
reQuteed  by  carriers  of  passengers  to  be  the 
"highest  degree  of  care,"  and  some  have  gone 
possiUy  to  a  greater  extent,  by  defining  the 
rule  to  mean:  "Every  precaution  which  hu- 
man sun,  care,  and  foreslgjit  can  provide.** 
Caldwell  Steamboat  Co.,  47  N.  Y.  282. 
"Tbe  tttmost  care  and  dnigraiee  in  provldtaig 
against  those  Injuries  which  can  be  avoided 
by  human  foresight."  Dodge  v.  Steamboat 
Co.,  148  Mass.  219,  19  N.  E.  373.  "Tbe  ut- 
most care  and  diligence  of  very  cautions  per- 
sions."  Taylor  v.  Railway  Co.,  48  N.  H.  30i. 
*'The  greatest  possible  care  and  diligence." 
RaUroad  Co.  v.  Xoell's  Adm*r,  32  Va.  309. 
But,  as  our  statute  specifically  defines  what 
Is  meant  by  "extraordinary  diligence,"  nei- 


ther the  adjudications  of  otiier  courts  m  Uie 
subject,  nor  tbe  definitions  In  standard  dic- 
tionaries, need  be  invoked  to  throw  light  upon 
tiie  subject  Mo  request  having  been  made 
to  the  court  to  give  In  charge  this  statutory 
definition,  tike  defendant  company  cannot 
complain  ctf  a  ecus  traction  of  the  law  whl<A, 
to  say  tbe  least  of  it,  does  not  Impose  upon 
the  railroad  a  greater  degree  of  diligence  than 
tbat  required  by  law.  This  dl^>06ee  ot  the 
twelfth  sad  tiilrteentti  grounds  of  the  motion. 

8.  In  the  argument  tor  plaintiff  In  error  ft 
was  eQteelally  contended  that  tiie  charge 
com^ained  of  In  the  fourteenth  and  fifteenth 
grounds  ot  the  motion,  to  tbe  effect  that  If 
defendant  ran  upon  the  switch  at  an  exces- 
sive or  Impn^r  rate  of  speed,  snd  thereby 
contributed  to  and  caused  tbe  accident,  then 
it  would  be  Uable  to  the  idalntiff,  was  error, 
because  tbe  question  ot  ne^gwce  was  one 
solely  for  the  Jury,  and  that,  even  if  the  speed 
of  tbe  train  was  excessive  or  Improper,  It  was 
still  for  the  Jury  to  ny  whether,  under  all 
the  circumstances  of  this  particular  case,  such 
a  rate  of  speed  constituted  negllgenoe.  It  is 
unquestionably  true  that  questions  of  negli- 
gence are  for  the  Jury,  and  the  court  cannot 
Instruct  ttiem  that  particular  acts  amount  to 
negligence.  But  this  the  Judge  did  not  un- 
dertake to  do  In  his  charge.  Tbe  term  **ex- 
cesslve"  means  tending  to,  or  mailEed  by,  ex- 
cess, which  is  defined  by  Webster  to  be  "the 
quality  or  state  of  exceeding  the  proper  or 
reasonable  limit  or  measure."  In  the  case  of 
Chadboume  v.  Town  of  Newcastie,  48  N.  H. 
196,  the  term  "improper,"  when  applied  to 
human  conduct,  Is  defined  to  be  "such  con- 
duct as  a  man  ot  ordinary  and  reasonable 
care  and  prudence  woxild  not,  under  the  dr- 
cnmstances,  have  been  gnilty  of."  It  would 
have  been  manifest  error  If  the  Judge  had 
charjced  the  Jury  what  particular  rate  of 
speed  would  have  been  excessive  or  improp- 
er; but.  If  a  person  Is  guilty  of  ezceseire  or 
improper  conduct  wtilch  results  In  Injury  to 
another,  It  necessarily  follows  that  the  In- 
jury is  occasioned  by  the  negligence  of  tbe 
-wrongdoer.  For  the  Judge,  therefore,  to 
charge  the  Jury  in  the  words  used  by  bIm, 
was  nothing  more  or  less  than  telling  them, 
in  effect  tliat,  if  the  plaintiffs  Injuries  were 
caused  by  the  negligent  conduct  of  the  de- 
fendant In  the  rate  of  speed  at  which  it  was 
running  Its  car,  the  defendant  would  be  lia- 
ble. The  question  as  to  whether  tbe  speed 
actually  used  was  hnproper  or  negligent  was 
left  entirely  to  tbe  Jury.  We  think,  there- 
fore, that  the  words  "excessive  or  Improper," 
In  the  connection  in  which  they  were  used  by 
the  court  in  his  charge,  might  fairly  and  prop- 
erly be  cottsl^ed  as  equivalent  to  the  word 
"negligent,"  m&  that  there  was  no  error  In 
ovwruliiv  the  motion  flir  a  new  trial  on  this 
ground.  It  would,  however,  have  been  de- 
cidedly better  for  the  court  to  have  used  the 
word  "negligent"  Itself  In  Ueu  of  tbe  above 
language  employed  by  falm,  as  this  would  not 
have  left  the  legall^  of  the  cl^rge,  or  Its 
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trne  tntent  and  meaning,  open  to  criticism  or 
doubt 

4.  It  clearly  appears  from  the  record  In  tbe 
case  that  the  earning  capacity  of  the  defend- 
ant In  error  was  not  totally  destroyed  by  the 
Injuries  he  recelred.  He  himself  admitted 
upon  the  stand  that  he  had  pursued  the  prac- 
tice of  bis  profession  to  some  extent  after  re- 
ceiving these  Injuries,  and  had  made  some 
money  In  his  business;  specifying  the  amount 
Indeed,  it  was  not  contended  by  his  counsel 
that  there  was  any  testimony  in  the  record 
from  whldi  It  could  be  Inferred  that  the 
ability  of  the  defendant  In  error  to  pursue  hJs 
regular  occupation  to  some  extent,  and  to 
earn  money  In  such  pursuit  had  been  en- 
tirely destroyed.  In  ^e  chaxie  of  the  court 
complained  of,  the  Jury  were,  in  effect,  In- 
structed that  they  could  take  as  a  basis  of  a 
recovery  for  any  financial  loss  which  the 
plalntUE  below  may  have  sustslned  what  his 
earnings  will  or  would  be  for  the  length  of 
time  be  U  expected  to  lire,  and,  after  ascer^ 
talning  such  amount,  tiiey  ahoald  then  reduce 
it  to  Its  present  value.  It  was  manifest  er^ 
ror.  Inasmuch  as  the  language  used  gave  tbe 
jury  the  latitude  of  basing  thdr  finding  of 
damages  iqKm  the  oitlre  eunlngs  of  the 
plaintiff.  Instead  ot  upon  the  dUfercaice  be- 
tween what  his  earnings  would  be  Rtter  the 
Injury  and  wbat  tb^  would  have  been  had 
he  not  been  hart  It  was  contended,  how- 
ever, by  counsel  for  defendant  In  error,  that 
In  other  portions  of  the  charge  the  court  fair- 
ly and  fully  Instructed  the  jury  on  this  sub- 
ject, and  that,  considering  tiie  charge  cmn- 
plalned  of  in  connection  with  the  entire 
charge  upim  this  subject  the  jury  could  not 
have  been  misled  by  the  Instructions  given 
them.  It  Is  tm^  aa  contended,  that  the  Judge 
did.  In  another  portion  of  his  charge,  correct- 
ly state  the  law  on  this  particular  point. 
The  charge  coniplalned  of,  however,  was  not 
given  In  the  same  connection.  After  instruct- 
ing the  Jury  fully  upon  the  measure  of  dam- 
ages, the  court  proceeded  to  give  them  at 
considerable  length  the  rules  of  law  In  re- 
gard to  pleadings,  degree  of  diligence  railroad 
companies  should  exercise  In  such  cases,  rules 
of  evidence,  and  other  matters  not  directly 
connected  with  the  subject  rating  to  the 
measure  of  damages  in  tUs  particular  case. 
The  Judge  then,  at  the  cmduslon  of  his 
cbarge,  again  adverted  to  this  subject  relat- 
ing to  the  measure  of  damages;  Instructing 
the  jury  that  they  should  find  wbat  the  plain- 
tifTs  earnings  will  or  would  be  for  the  length 
of  time  that  he  was  expected  to  live,  and  to 
reduce  that  amount  to  Its  present  value.  We 
think  the  language  used  was  calculated  to 
leave  upon  the  minds  of  the  ^iry  an  errone- 
ous impression  as  to  what  rie  should  gov- 
ern them  in  reference  to  this  very  Important 
Issue  (m  trial;  and  coming,  as  It  did,  at  the 
conclusion  of  the  diarge,  and  being  the  last 
Impression  received  from  the  court  It  might 
have  supplanted  the  correct  ideas  the  Jury 
may  have  at  first  entertained  trau  previous 


portions  of  the  court's  language.  This  court 
has  repeatedly  held  that,  where  an  erroneoM 
rule  of  law  is  given  to  the  Jury  on  «.  mateil&I 
Issue  In  a  case,  a  new  trial  will  be  granted, 
notwithstanding  the  correct  rule  may  hare 
been  announced  In  other  portions  of  the 
charge.  Railroad  Co.  v.  Hicks,  95  Ga.  3U1. 
22  S.  E.  613;  PoweU  v.  State,  101  Qa.  11.  29 
S.  B.  309  (Syl.  point  6);  Railway  Oo.  t.  Davb 
(6a.)  80  S.  E.  202.  It  does  not  follow,  how- 
ever, that  because  one  portion  of  the  cbai^  i 
is  totally  r^ugnant  to  another,  even  on  a 
material  point,  such  a  mistake  on  the  part  of 
the  court  will  necessarily  be  reversible  error. 
If,  for  Instance,  the  vei^lct  rendered  by  the 
Jury  was  demanded  by  the  evidence,  a  new 
trial  will  not  ordinarily  be  granted,  regard-  ' 
less  of  errors  of  law  committed.  Or  if  the 
verdict  was  for  such  an  amount  aa  to  cleari; 
Indicate  upon  Its  face  that  the  Jury  lAnst 
have  applied  the  correct  rule  laid  down  by 
the  court  and  not  the  erroneous  rule,  it  wonU 
be  at  once  concluded  that  the  aror  worked 
no  harm  to  the  plaintiff  in  error.  The  real 
question  seems  to  be  whether  or  not,  on  ac- 
count of  such  conflicts  or  Incondstendes  in 
the  Instructions  of  the  court  upon  vital  If-  I 
sues  In  a  case,  It  can  with  perfect  safety  and  I 
fairness  be  said  that  the  Jury  were  not  misled 
to  the  Injury  of  the  c«npl^ulng  party.  Ap- 
plying this  doctrine  to  the  case  at  bar,  we 
tblnk  there  was  error  In  overruling  this 
ground  of  the  motion  for  a  new  trial.  The  | 
verdict  found  by  the  jury  was  certainly  not 
demanded  by  the  evidence,  nor  was  there 
anything  in  the  amount  of  the  finding  to  in- 
dicate, or  to  authorize  the  Inference,  thst 
they  did  not  apply  the  erroneous  Instead  of 
the  correct  rule  on  the  subject  of  the  flnan- 
clal  damages  which  the  defendant  in  error 
has  sustained;  for,  if  the  last  rule  on  this 
subject  laid  down  by  the  court  bad  been 
adopted  by  the  Jury,  the  most  favorable  view 
of  the  evidence  that  could  be  taken  Indicates 
that  they  nevertheless  found,  In  addition  ta 
such  damages,  several  thousand  dollars  for 
pain  and  suffering.  We  do  not  mean  to  in- 
timate that  the  verdict  in  this  can  was  con- 
trary to  evidence,  or  that  It  was  aa  exces- 
sive as  to  authorize  this  court  to  Infer  blai 
and  prejudice  In  the  minds  of  the  jury  eitbM 
against  the  plaintiff  In  error  or  for  the  de- 
fendant In  error.  As  the  case  goes  back  foe 
a  new  trial,  we  refrain  from  expressing  any 
opinion  whatever  on  this  subject  The  jodg- 
ment  of  the  court  below  is  reversed  solely  on 
the  ground  Indicated  in  the  fourth  beadnote. 
Jud^ent  reversed.  All  the  Justices  conca^ 
ring,  except  LUMPKIN,  P.  J.,  and  LITTLB, 
J.,  absent  on  account  of  sickness. 


PLANNAGAN  v.  STATB. 

(Supreme  Court  of  Oeor^a.   Dec  13.  1896.) 

Hf>iitcinB  —  Ihs&kitt  as  Dsrssss  —  Bvidixcs— 
New  Truu 

1.  It  was,  in  a  trial  for  murder  In  which  tlx 
sole  defense  was  *'hat  the  sccnsed  was  inssae 
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at  the  time  of  the  homicide,  improper  and  ille- 
gal to  allow  the  foUowins  question  to  be  pro- 
poonded  to  ao  expert  witaess,  the  answer  there- 
to bein^  in  the  negadve:  "State  whether,  in 
your  onnion,  from  jour  examination  of  [the 
accused),  from  all  that  yoa  know  of  him,  have 
observed  of  him,  or  heard  of  him,  he  was  labor- 
iiig,  at  the  time  this  crime  was  committed,  un* 
der  any  oTermastering  delasion." 

2.  A  new  trial  is  granted  in  the  present  case, 
not  only  becaose  of  the  error  indicated,  but  also 
becaoM  tlie  record  discloses  grave  reasons  for 
fearing  that  one  of  the  Jurors  was  not  impartial, 
and  also  because  it  appears  that  the  leading 
counsel  for  the  accused  was  so  ill  before  the  trial 
concluded  that  he  waa  not  in  a  proper  physical 
condition  to  give  to  the  case  that  degree  of  care 
and  attention  which  its  importance  required. 

3.  The  numerous  grounds  of  the  motion  for  a 
new  trial  not  referred  to  in  the  preceding  notes 
do  not  present  any  Question  wliich  it  ia  essential 
to  decide  at  this  time. 

(Syllabus      the  Court.) 

Error  from  superior  cour^  Dekalb  county; 
John  S.  Candler,  Judge. 

E.  C.  Flaanagan  was  convicted  of  murder, 
and  brings  error.  Keversed. 

Geo.  C.  Spence  and  Glenn  &  Ronntree,  for 
plaintiff  In  error.  W.  T.  Klmsey,  BoL  Gen., 
and  J.  M.  Terrell,  Atty.  Oen.,  for  the  State. 

SIMMON'S,  a  J.  Flannagan  was  Indicted 
for  murder,  and  defended  on  the  ground  of 
Insanity.  .  The  jury  returned  a  verdict  of  guil- 
ty, but  a  new  trial  was  granted.  Flannagan 
T.  State,  103  Ga.  618,  30  S.  B.  550.  Upon  his 
second  trial,  the  accused  was  again  convicted, 
-without  recommendation.  His  motion  for  a 
new  trial  was  overruled,  and  he  excepted. 

1.  The  following  question  was  propounded 
by  the  state's  counsel  to  one  of  the  expert 
witnesses  Introduced  by  the  state:  "State 
whether,  In  your  opinion,  from  your  exam- 
ination of  [the  defendant],  from  all  that  you 
know  of  him,  have  observed  of  hhn,  or  heard 
of  him,  he  was  laboring,  at  the  time  this 
crime  was  committed,  under  any  overmaster- 
ing delusion."  To  this  question  the  witness 
was  allowed,  over  the  objections  of  the  de- 
fendant's counsel,  to  give  a  negative  answer, 
the  objections  made  to  the  question  being 
that  It  was  "not  in  proper  shape,"  was  "not  a 
proper  question  for  the  witness  to  form  an 
opinion  on,"  and  was  "not  a  proper  hypothet- 
ical question."  To  this  ruling  exception  was 
tafcea  An  expert  on  Insani^,  as  was  the 
-witness  of  whose  evidence  complaint  Is  here 
made,  may  give  an  opinion  based  upon  his 
own  examination  of  a  person,  upon  his  obser- 
vation of  that  person,  or  upon  any  state  of 
facts,  supported  by  some  evidence  in  the  case, 
which  be  assumes  as  true.  The  Jury  should 
be  informed  whether  be  bases  bis  opinion  on 
his  own  knowledge  or  upon  a  hypothetical 
state  of  facts,  and  should  know  what  portion 
of  the  evidence  he  has  assumed  to  be  true  In 
forming  his  opinion.  In  the  present  case,  the 
witness  gave  an  opinion  which  may  have 
been  based,  in  whole  or  in  part,  upon  what  he 
had  heard  of  the  defendant,  and  we  think  It 
should  not  luve  been  received.  Suppose  an- 
other expert  witness  bad  testified  tbat»  from 
32&E.-0 


what  he  had  heard,  the  homicide  was  commit- 
ted under  an  ovOTmasterIng  deludon;  how 
could  the  Jury  have  possibly  derived  any  as- 
sistance from  this  evidence?  The  two  ex- 
perts might  have  testified  thus  contradictori- 
ly, and  yet  been  each  correct,  because  of  their 
having  heard  very  different  things  of  the  de- 
fendant, and  the  Jury  would  have  been  un- 
able to  form  any  conclusion  as  to  the  truth  of 
the  facts  upon  which  either  opinion  was  bas- 
ed. "It  has  never  been  held  that  a  medical 
expert  has  the  right  to  give  In  evidence  an 
opinion  based  on  information  which  he  has 
derived  from  private  conversations  with  third 
parties."  Rog.  Exp.  Test.  §  46;  Railway  Co. 
V.  Shires.  108  lU.  017,  630.  "Expert  opinions 
are  admissible  If  based  upon  a  state  of  facts 
which  the  evidence  on  behalf  of  either  party 
tends  to  establish;  but  the  Jury  should  know 
upon  what  facts  the  opinion  is  founded,  for 
Its  pertinence  depends  upon  whether  the  Jury 
find  the  facts  on  which  it  rests.  *  *  *  An 
ophilon.  based  mainly  upon  representations 
out  of  court,  can  be  no  more  competent  testi- 
mony than  the  representations.  If  the  Jury 
are  not  informed  what  tbe  representatiwa 
were,  they  do  not  know  upon  what  hypottie- 
siB  of  facts  the  opinion  rests.  If  they  are  In- 
formed, they  are  still  left  with  no  evidence 
of  the  existence  of  the  facts,  «ioept  unsworn 
declarations  of  a  third  person  out  of  court, 
which  are  not  proof  in  courts  of  law."  Wetb- 
erbee'a  Ex'rs  v.  Wetherbee's  Heirs,  38  Vt. 
454.  See,  also,  Heald  v.  Xbing,  45  He.  392; 
Hunt  V.  State.  9  Tex.  App.  166;  Polk  v.  State. 
36  Ark.  124;  Hurst  v.  Railroad  Co.,  49  Iowa, 
76;  Zjawson,  Exp.  Ev.  p.  144  et  seq.  "Medical 
moi  are  permitted  to  give  their  opinion  as  to 
the  sane  or  Insane  state  of  a  person's  mind, 
not  on  their  own  observations  only,  but  on 
the  case  Itself,  as  proved  by  other  witnesses 
on  the  trial;  and,  while  It  Is  Improper  to  ask 
an  expert  what  is  his  opinion  upon  the  case 
on  trial,  he  may  be  asked  bis  opinion  upon  a 
similar  case  hypothetically  stated."  Choice 
V.  State,  31  Ga.  .468.  In  the  present  case,  the 
exi>ert  witness  testified  as  to  his  opinion,  bas 
ed,  to  how  great  an  extent  does  not  appear, 
upon  what  he  had  beard.  The  Jury  had  no 
possible  means  of  knowing  whether  his  opin- 
ion was  not  based  uimn  an  assumption  of  tbe 
truth  of  rumors  or  reports  which  the  Jury 
did  not  believe  to  be  true,  or  of  whose  truth 
there  had  been  submitted  to  them  absolutely 
no  evidence.  It  is  therefore  clear  that  the 
question  was  Improper,  because  it  allowed  an 
opinion  based  upon  what  the  witness  had 
heard  of  tbe  accused,  and  that  tbe  evidence 
was  Inadmissible.  Nor  was  the  evidence  oth- 
erwise unobjectionable.  It  was  not  compe- 
tent for  the  expert  to  give  in  evidence  an  opin- 
ion based  upon  what  he  knew  of  the  accused, 
without  stating  what  he  knew  of  him.  The 
opinion  may  have  been  based  upon  facts 
known  to  the  witness,  but  altogether  un- 
known to  the  Jury;  or  tbe  Jury,  had  they 
known  such  facta,  might  have  attached  to 
them  so  little  Importance  as  to  disregard  an 
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opMBD  known  to  be  based  upon  them,  and 
to  lose  fatth  tn  an  exi>ert  who  regarded  them 
ai  snffldeut  foandatton  for  a  posltlTe  opinion 
u  to  inCli  a  welgb^  matter.  As  was  said 
la  tbe  cue  of  Bnms  t.  Barenfleld,  84  Ind.  43, 
46:  "It  la  the  clear  right  and  duty  of  the 
jury  to  Judge  of  the  truth  of  the  facts  upon 
which  the  opinion  of  the*  expert  te  based.  If 
his  opinion  Is  baaed  upon  what  he  may  sup- 
pose he  knows  about  the  case,  npon  facts.  It 
nay  be,  altc^ttaer  Irrelevant  and  unknown 
to  tiie  jury,  It  would  be  Impossible  for  them 
to  pass  open  the  truth  of  tbe  facts  upon 
wMch  the  opinion  may  be  based,  or  to  apply 
tbe  opinion  of  the  expert  to  the  facts.  Nei- 
ther court  nor  Jury  can  know  the  facts  upon 
which  the  <qdnioD  rests.  It  Is  obvious  that, 
where  the  expert  delivers  his  opinion  from 
what  he  snppoMB  he  knows  about  the  case, 
be  must  assume  and  exercise  both  the  func- 
tkms  of  the  coart  and  the  Jury,~he  deter- 
mines that  what  he  knows  Is  both  relevant 
and  true.  Ttte  relevancy  of  the  facts  moat  be 
determined  by  the  court,  their  tmth  by  the 
Jury.  The  witness  cannot  pass  upon  such 
qoestlons."  See,  also,  Railroad  Oo.  v.  Falvey, 
104  Ind.  409,  3  N.  B.  889,  and  4  N.  E.  908; 
Van  Densen  v.  Newcomer,  40  Mich.  90,  119, 
lao.  In  addition  to  these  objections,  the 
Question  was  "not  In  proper  shape,"  and  was 
certainly  "not  a  proper  hypothetical  question." 
Where  the  question  at  issue  Is  one  of  opinion 
merely,  as  that  ot  sanity  or  Insanity,  a  witness 
who  has  *1Ukowledge  of  the  facts  and  their 
gnrroundlngs  may  give  his  opinion  i>y  show- 
big  the  reason  for  it,  whether  he  be  au  expert 
or  not"  KlUian  v.  Railroad  Co..  78  Ga.  749, 
8  8.  B.  (Ql;  Civ.  Code,  |  5286.  When,  how- 
ever, an  expert  Is  asked  to  give  an  opinion  on 
facta  not  coming  within  his  own  knowledge, 
the  question  should  be  hypothetical.  Tele- 
phone Co.  V.  Jordan.  87  Qa.  69,  13  S.  E.  202. 
"A  scientific  expert  who  has  observed  none 
of  tbe  t&ctB  for  himself  should  give  his  opin- 
ion on  a  hypothetical  case  similar  to  that  be- 
fore tbe  Jury,  and  not  on  the  actual  case,  as 
If  he  were  a  Joror  histead  of  a  wltnesa" 
Orlggs  V.  State,  60  Ga.  788;  Choice  v.  State, 
miwa.  In  the  present  case  the  question  was 
not  hypothetical,  and  yet  was  so  framed  as 
to  allow  the  witness  to  give  an  opinion  on 
facts  unknown  to  him,  but  testified  to  or 
stated  by  others.  Not  only  was  his  opinion 
asked  directly  as  to  the  case,  bat  It  was  ask- 
«a  as  to  tbe  controlling,  and,  Indeed,  the  only, 
issne  In  the  case.  The  defense  relied  npon 
was  that  of  delusional  Insanity,  and  It  was 
contended  that  at  the  time  of  committing  the 
homicide  the  accused  was  acting  nnder  inch 
a  delusion,  bronght  about  by  mental  disease, 
—that  his  will  was  overmastered.  The  fortt- 
mony  of  thia  expert  that  the  accnsed  -waa  not 
"labOTlng,  at  tbe  time  flils  crime  was  com- 
mitted, nnder  any  overmastering  delusion," 
was,  therefore,  tantamount  to  the  expression 
of  an  opinion  that  the  accused  was  guilty  of 
murder.  **Question8  should  be  so  framed  as 
not  to  can  on  the  ■wttuuw  for  a  critical  review 


of  the  testimony  glvu  ^  the  othor  wmiMaes, 

compelling  the  expert  to  ibxw  Infmnces  or 
condssions  of  feet  from  tbe  Isatlmoay,  or  to 
pass  on  the  credtblllty  of  the  wlfioesaes.  ^ 
general  rude  b^g  ttnt  an  expert  should  not 
be  asked  a  question  In  such  a  manner  as  to 
cover  the  very  question  to  be  snbmltted  to  the 
Jury.  As  expressed  In  one  of  tbe  optaltmis,  'a 
question  should  not  be  so  framed  as  to  permit 
the  witness  to  roam  throngfa  tbe  evidence  tat 
himself,  and  gather  the  facto  as  he  may  coor 
aider  them  to  be  proved,  and  then  state  his 
conclusions  conoernlng  them.' "  Bog.  Bxp. 
Test  f  26,  and  cases  cited.  And  tn  State  v. 
Felter,  25  Iowa,  67,  74,  tbe  fofkmtag  qoestion 
was  said  to  be  Improper,  for  the  reason  that 
tt  "practically  [put]  the  medical  witaeas  in  the 
place  of  the  Jury":  "From  tbe  facta  aad  cir- 
cumstances stated  by  previous  witnesses,  and 
from  those  testified  to  by  atlll  other  witnesses, 
relating  to  the  homicide,  and  from  defend- 
ant's conduct  on  the  trial.  Is  It  your  opinion 
that  tbe  defendant  was  sane  or  Insane  when 
he  committed  the  act7'  See  Rog.  Exp.  Test, 
supra.  For  the  reasons  above  given,  we  thtnk 
the  evidence  was  manifestly  Inadmissible,  and 
that  the  court  erred  In  overruling  the  objec- 
tion made  to  the  qnestlon.  Nor  can  the  error 
be  treated  as  one  of  Itttle  Importance.  There 
was  evidence  to  the  case  wWch  would  have 
supported  a  finding  flmt  ttie  win  oC  tbe  ac- 
cused. In  consequence  ot  a  dehulon  brought 
about  by  mental  disease,  was  overmastered, 
so  that  lliere  was  no  crlmhnd  hrtent  as  to 
the  act  In  question,  and  that  fills  act  was  con- 
nected with  the  peculiar  delusion  tmder  whicb 
the  accused  was  laboring.  Where  sud^i  e^- 
dence  was  before  the  farj,  who  can  sa; 
whether  tbehr  finding  to  the  contrary  was  or 
was  not  brought  about  by  this  IHegal  evi- 
dence? This  court  cannot  do  so.  This  testi- 
mony was  ^ven  by  the  principal  expert  wit- 
ness for  the  Btote,  and  vrent  directly  to  tbe 
very  subject  which  the  jwrs  had  to  decide, 
and  we  cannot  say  tbat  their  tittdlug  may  not 
have  been  based  upon  euA  testimony,  or  ttiat 
It  may  not  have  served  to  remove  from  their 
minds  a  reasonable  doubt  whitih  would  other- 
wise have  existed  there  as  to  the  sai^  of 
the  accused. 

2.  We  think  we  have  demonstrated  ttist  it 
was  reversible  error  to  allow  the  qnestlon  and 
answer  of  the  expert  witness  linudea  to 
above.  That  error  was  in  itself  sufficient  to 
require  the  grant  of  a  new  trial,  btxt  there 
were  other  errors  complahied  of  which,  taken 
In  connection  with  that  heretofore  dlscnseed, 
make  us  the  more  certain  that  the  ends  of 
Justice  require  a  new  trial.  It  was  establish- 
ed, almost  beyond  dhipute,  that  one  of  tiw 
Jurors  was  Incompetent  to  serve  upon  -Ok 
trial.  There  was  positive  proof  that,  a  dsy 
or  two  before  the  trial,  he  erpresaed  an  opin- 
ion that  the  accused  was  sane  at  tbe  time  of 
thft  commission  of  the  homicide,  and  Should  be 
hung.  The  Juror  made  no  denial  ot  "flils,  ex- 
cept to  swear  that  another  used  the  expres- 
rton,  and  that  he  agreed  to  It  in  an  milhtnk- 
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tag  wa7<  If  yn  eoold  «»udd«r  1°  addition  to 
fhe  affldtTlt  of  the  penon  to  whom  the  Juror 
cxiMressed  hit  oitfnfon,  tbe  sffldavlt  which  con- 
talna  a  wrltton  adnUBSIoii  of  ttie  Juror,  the 
tatter's  Incompetence  would  be  establlBbed; 
but  the  general  trend  of  the  dedslons  of  thli 
court  !■  that  admissions  of  a  jTRor,  made  after 
fbe  trial,  cannot  be  used  to  Impeach  his  ver- 
dict; although  In  tiie  case  of  Martin  t.  State, 
a&  Oa.  494,  a  new  trial  waa  granted  solely 
npon  the  admlstfona  of  a  JaroK  Further* 
noore.  It  ai^wars  from  the  record  that  on  the 
trial  Mr.  Bomitree  was  Hxe  leading  connael 
for  iba  defmse;  tiiat,  after  two  apeechea  had 
been  made  <»i  Wednesday,  Mr.  Koontree  was 
taken  ID  with  a  Berore  attack  of  cholera  mor* 
hna,  and  the  cciprt  adjonmed  fRHn  time  to 
time  nnUl  Friday  afternoon.  A.t  that  time 
Mr.  Rountree  ai^eared,  having  prerlausly 
flled  an  afBdavIt  by  his  idiyBlcIan  ttiat  he  was 
physically  unable  to  conduct  the  case,  and 
atoted  In  his  place  hi  court  tiiat  be  had  been 
adck  since  Wednesday  night  with  this  attack 
of  cholera  morbus,  Out  be  was  unatfle  to  pro- 
ceed with  the  argument,  and  tiiat  he,  having 
tasted  no  fbod  In  66  houn,  could  not  In  his 
tben  condition  do  his  client  Justice.  The  re- 
fusal, under  these  ctrcnmstances,  to  grant  a 
mlfftrfal  la  assigned  as  emv.  13ie  trial  Judges 
In  approTlng  this  ground  of  the  motion  tor 
new  trial,  says,  In  snbstance,  that  In  a  pri- 
vate conTtssation  he  had  announced  to  Ur. 
Rountree  a  wnungness  to  take  another  re- 
cess; that  Mr,  Bountree  Old  not  so  understand 
the  court;  tiiat  the  announcement  was  not 
made  from  the  bench;  that  In  his  opinion  Mr. 
Bountree  was  able  to  make  his  argument  to 
tlie  Jury;  and  that  be  oidwed  the  trial  to  pro- 
ceed, the  motion  for  mistrial  was  made  In 
open  court,  and  In  open  court  the  Judge  orav 
ruled  It  What  was  said  In  private  conversa- 
tion, off  of  the  hendi,  was  not  blndhig  upon 
tlie  Judge  or  counsel,  tor  It  was  not  such  a 
rnHng  as  could  be  excepted  to  and  assigned  as 
error  In  this  court  Grant  v.  State,  97  Oa. 
789,  26  8.  E.  869.  l^ere  was  an  affidavit  of 
Mr.  Bountree'B  ctmdltlon,  and  his  statement  In 
bis  idace  that  he  was  unable  to  make  the  con- 
cluding a^ment  for  his  cUent.  Judge, 
It  seems,  Uioui^t  that  he  knew  the  condttlcm 
of  Mr.  Bountree  better  than  did  the  latter  or 
Ma  physician.  When  an  attorney  makes  a 
■tatranent  tai  his  |dace.  It  ia  considered  as  btnd- 
Ing  as  Oiough  he  were  under  oath.  This  at^ 
tomey,  tberefbre,  stated  In  a  manner  equiva- 
lent to  an  oath  that  be  was  too  111,  on  account 
of  a  sudden  attack  of  diolera  ihorbus,  and  the 
consequent  weakness  and  debility,  to  proceed 
wftii  the  trial.  It  does  seon  to  us  that  an  at- 
torney who  had  been  thus  affllctedi  who  had 
been  wtflMut  food  from  Wednesday  night  un- 
til Friday  afternoon  at  4  o'clock,  wu  phys^ 
caUy  Incompetent  to  discharge  propwiy  the 
duties  of  bis  office  on  the  trial  of  a  murder 
cafe.  The  constitution  and  laws  of  this  state 
guaranty  to  every  person  diarged  wltti  an  of- 
fenae  agalnat  tta  lawa  a  fiUr  and  Impartial 
trial  and  the  beneflt  of  counsel,  Wbetbor  or 


not  the  accused  was  guilty  of  murder,  wheth- 
er or  not  he  had  capacity  to  form  a  criminal 
Intent,  his  guUt  must  be  ascertained  In  a  fair 
and  lawful  manner.  As  was  said  by  Warner, 
O.  J.,  hi  tile  case  of  Moncrlef  v.  State,  S9  Oa. 
470,  472:  "The  defendant  may  or  may  not 
be  guilty  of  the  ofleose  with  which  be  Is 
charged;  but,  If  he  Is  guilty,  that  1b  no  rea- 
son why  the  court  should  be  leas  careful  to 
see  that  he  Is  tried  and  convicted  In  accord- 
ance with  the  laws  of  tiie  state,  Inasmuch  as 
the  penalty  to  the  loss  of  life."  Bellevli^ 
that  this  has  not  been  done  fn  the  present 
case,  we  cannot,  aa  judicial  officers,  affirm  the 
convlctiui,  but  must.  In  the  performance  of 
our  duty,  reverse  the  Judgment  of  the  trial 
court,  and  direct  that  the  accused  be  ag^ 
put  upon  trial 

8.  Hie  motion  for  new  trial  contained  many 
grounds  with  which  we  do  not  here  deal. 
Some  of  these  the  trial  Judge  did  not  verify 
as  made,  bat  qualified  and  explained  hi  ap- 
proving them.  As  th^  now  stand,  It  Is  not 
necessary  to  mention  tliem  here.  None  of 
them  will  be  at  aU  likely  to  arise  upon  an- 
other trial  ot  this  case,  and  a  decision  of  them 
would  not  be  htipfuL  Judgment  reversed. 
AH  the  justices  concorring,  except  LOWIfl^ 
disqualified. 


HOLLBMAN  et  al.  v.  BRADLBT  FEBTI- 

LIZBB  CO. 
(Supreme  Court  of  Oeorgia.   Dec.  14,  189a) 

8au8— Co!<TRAOTs—  CoHvnincTiON  —  Lboalitt— 
AaBNOT— DsKURKRK — Appsu.— Waivbb. 

1.  A.  and  B.  enter  into  a  writtea  contract, 
wherelv  It  is  stipulated  that  A.  shall  famish  B. 
a  t^ven  qnantitr  of  fertilizers  at  a  certain  price 
per  ton;  that  B.  shall  make  a  complete  rtate- 
ment  of  the  list  of  purchasers  of  the  fertiliserB 
from  binu  shall  fumuh  such  list  to  A.  bj  a  given 
time,  and  shall  settle  for  all  such  sales  hj  giv- 
ing his  individual  note  or  notes  to  A.i  that  the 
cash,  notes,  and  other  obligations  received  by  B. 
in  payment  for  the  goods  sold  by  him  are  to  1m- 
held  in  trust  for  A„  and  forwarded  to  Um  at  a 
given  date,  to  secure  B.*s  IndMdnal  notes,  and 
all  soch  like  notes  and  other  obligations  received 
by  B.  from  purchasers  to  be  guarantied  hy  him, 
and.  If  returned  to  liim  for  collection,  are,  with 
the  proceeds,  to  be  at  all  times  the  property  of 
A.  until  B.'s  individual  note  or  notoi  are  paid  in 
full:  that  the  individuat  note  or  notes  of  B.  to  A. 
shall  be  met  at  maturity,  and  their  prompt  pay- 
ment shall  not  depend  upon  the  collection  of  the 
notes  and  accounts  of  the  persons  who  have  pur^ 
chased  the  fertilizers  from  B.;  and  that  said  fer- 
tilizers, until  sold,  are  the  property  of  A.;  and 
any  part  thereof  unsold  on  a  given  date  are  to 
he  subject  to  his  order.  Helif,  that  this  contract 
created  between  the  parties  a  del  credere  agen- 
cy, and  that  the  titie  to  the  fertUizers  did  not 
pass  to  B.  npoa  their  delivery  to  him  by  A.,  bot 
remained  In  A.,  the  pzlndpal,  until  sold  by  B., 
the  BZMkt. 

2.  In  a  snh  by  such  prlndpal  against  his 
agent,  for  mon^  collected  by  the  latter  as  the 
proceeds  of  sales  he  had  made  of  the  principal's 
goods,  the  agent  cannot  set  up  as  a  defense  to 
the  action  the  fact  that,  when  he  sold  the  f«r- 
tilicers  to  third  parties,  the  same  had  not  bean 
inspected,  analyzed*  tagged,  or  branded*  as  re- 
quired tv  law. 

8.  Alleged  error  in  overriAng  a  demurrer  to 
an  ammdment  ffltd  to  a  petition  mnnot  ba 
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made  the  ■ubject>matter  of  review  in  a  motion 
for  a  new  trial. 

4.  The  above  coTers  all  the  grounds  of  error 
ramplaioed  of  which  were  insisted  od  by  plain- 
tiff in  error  before  this  court.  All  exception!  la 
the  record  not  mentioned  either  in  the  brief  or 
■i;gnnient  of  connsel  for  plaintiff  in  error  will  be 
considered  by  this  court  as  being  abandoned. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Taylor  county; 
W.  B.  Butt.  Judge. 

Petitiou  by  the  Bradley  Fertilizer  Company 
against  G.  T.  Holieman  &  Son.  There  was 
a  judgment  for' plaintiff,  and  defendants  bring 
error.  Affirmed. 

W.  S.  Wallace,  W.  P.  Edwards,  R.  D.  Smith, 
and  J.  Y.  Allen,  for  plaintiffs  In  error.  C.  O. 
West,  J.  H.  WorrlU,  and  Brannon,  Uatcher  & 
Martin,  for  defendant  In  error. 


LEWIS,  J.  1.  The  foUowing  Is  the  written 
contract  declared  upon  by  plaintiff  tnlow  in 
its  amended  petition,  and  which  was  Intro- 
duced on  the  trial  of  the  case:  "Bradley  h^r- 
tUlzer  Company,  Boston,  Mass.  Tills  agree- 
ment, made  this  13th  day  of  March,  lbU8, 
between  Bradley  Fertilizer  Company,  of  Bos- 
ton, Mass.,  and  U.  T.  Holieman  &  Son,  of 
Lamar's  Mill,  Upson  Co.,  Qa.,  wltnessetb: 
~7  That  said  Bradley  Fertilizer  Company  here- 
/  by  agrees  to  supply  said  G.  T.  Holieman  * 
Son  with  a  limited  quantity  of  fertilizer  for 
sale  by  them  during  the  season  of  1887  and 
1888,  upon  following  terms  and  conditions: 
The  fertilizers  to  be  delivered  f.  o.  b.  cars  at 
Butler,  Oa.,  viz.:  12  tons  sea  fowl  guano,  at 
20  dollars  per  ton  2,000  lbs.,  which  price  la 
to  be  net  to  the  Bradley  Fertilizer  Co.,  ex- 
-7  dnslTe  of  all  charges  and  commissions.  A 
complete  statement  of  the  season's  sales,  with 
a  list  of  the  purchasers  names  lo  full,  is  to  be 
furnished  said  Bradley  Fertilizer  Company  by 
said  G.  T.  Holieman  &  Son,  not  later  than 
May  1, 1888.  Settlement  Is  to  be  made  on  or 
before  May  1,  1888,  for  all  said  fertilizer  sold 
to  date  of  settlement  by  said  U.  T.  Holieman 
&  Son,  by  note  or  notes  of  said  (!.  T.  Holie- 
man ft  Son,  matnrlng  not  later  than  Novem- 
ber IB,  1888,  and  payable  at  Macon,  Ua.,  with- 
out any  expense  whatever  of  remittance  to 
said  Bradley  Fertilizer  Company.  The  spe- 
dSc  cash,  checks,  notes,  liens,  and  other  ob- 
ligations received  from  time  to  time  by  said 
G.  T.  Holieman  &  Son,  In  payment  for  or  on 
account  of  said  goods  sold  by  them,  are  to  be 
BO  kept  and  held  In  tmst  for  the  Bradley  Fer- 
tilizer Company,  and  forwarded  to  said  com- 
pany not  later  than  May  1,  1888,  to  secure 
the  payment  of  note  or  notes  of  said  G.  T. 
HoUeman  &  Son.  All  checks,  notes,  liens,  and 
other  obligations  so  received  are  to  be  guar- 
antied by  said  G.  T.  HoUeman  &  Son.  and,  If 
returned  to  or  left  with  them  for  collection, 
are,  with  the  proceeds,  to  be  at  all  times  the 
property  of  the  Bradley  Fertilizer  Company, 
until  the  note  or  notes  of  said  G.  T.  Holie- 
man &  Son  are  paid  In  full  Said  notes  of 
Q.  T.  HoUeman  &  Son  must  be  met  at  ma- 
turity, and  their  prompt  payment  moat  not 


depend  npon  the  collecuona  of  the  notes  or 
accoonts  of  the  iwrsons  who  hare  purchased 
said  fertOlzers.  Said  fertilizers,  untU  sold, 
are  the  property  at  the  Bradley  FertlUaer 
Company,  and  any  part  thereof  unsold  oo 
May  Ist  next  are  to  be  subject  to  their  order, 
but  the  said  O.  T.  HoUeman  &  Son  b«%by 
agree  to  keep  them  weU  sheltered,  and  to 
hold  the  same  free  of  aU  charges  and  storages. 
[Signed]  Bradley  Fertilizer  Company,  by  f. 
M.  Johnson,  Jr.,  Agent.  U.  T.  HoUeman 
Son,  Lamar's  MiUs,  Ga.  Shipping  Point,  But- 
ler, Ga.  Subject  to  approval  of  home  otUce. 
36  tons  to  date.  Mch.  21,  1887.  Freight  froa 
Pensacola,  per  ton,  f4.44."  In  several  of  tbe 
grounds  of  the  motion  for  a  new  trial,  error 
is  assigned  on  the  construcUon  of  the  atMve 
contract  given  by  the  judgenn  his  ch«i;ge  to 
the  Jury.  On  this  point  the  court  charged  tlM 
Jury  that  the  contract  meant  that  HoUeman  & 
Son  were  the  ageuls  of  the  Bradley  FertUtzer 
Company;  that  the  contract  constituted  HoUe- 
man &  Son  agents  of  the  company  to  aeU  a 
certain  specific  amount  of  guano,  at  a  certain 
specified  price;  and  that,  under  and  by  vir- 
tue of  the  terms  of  that  contract,  title  never 
passed  out  of  the  Bradley  Fertilizer  Com- 
pany until  it  was  disposed  of  by  their  agents 
to  the  consumers.  Counsel  for  plaintiffs  In 
error  contend  that  this  was  an  erroneous  con- 
structlcm  of  the  contract;  that  the  stipula- 
tions entered  into  between  the  parttes  con- 
stituted Holieman  &  Bon  purchasers  of  the 
goods  from  the  company;  and  that,  there- 
fore, when  the  goods  were  deUvered  to  them, 
title  passed  out  of  the  company  and  Tested 
In  them.  We  think  the  court  was  right  lu  its 
ruling  upon  the  subject  Manifestly,  under 
the  terms  of  the  contract,  HoUeman  &  Hon 
were  under  no  obligation  to  tlie  company,  and 
had  Incurred  no  llabUlty,  until  they  had  naade 
sale  of  the  goods  to  third  parties;  and,  until 
this  sale  was  made,  the  title  to  the  property 
remained  In  the  company.  If  there  were  any 
doubt  about  wliat  the  real  Intention  of  the 
parties  was,  under  the  terms  of  the  contract 
down  to  the  last  aentence,  that  sentence  clear- 
ly removes  all  ambiguity  In  stipulating  that 
"said  fertilizers,  until  sold,  are  the  property 
of  the  Bradley  FertUizer  .Company,  and  any 
part  thereof  unsold  on  May  1st  next  are  to 
be  subject  to  their  order."  The  case  of  Su^- 
Ing  V.  Arbuckle  (Ga.j  30  S.  K  b»3.  Is  dted  by 
counsel  for  plaintiffs  In  error  to  sustain  their 
contention.  By  a  comparison  of  the  contract 
In  that  case  with  tbe  one  now  under  oonsld- 
eratlon,  a  very  marked  difference  wlU  appear. 
It  appears  there  that  tbe  consignee  of  the 
goods  not  only  guarantied  the  sale  of  each 
consignment,  but  agreed  to  pay  Cor  the  goods 
at  a  definite  time  named,  regardless  of  the 
fact  whether  he  bad  made  any  sale  thereof  or 
not.  Other  distinctions  could  be  drawn,  but 
this  one  Is  quite  sulflcient  to  show  that  the 
case  above  cited  lias  no  application  to  tbe  Is- 
sue In  the  record  before  us. 

2.  In  the  motion  for  new  trial  error  la  al- 
leged In  tbe  charge  of  the  court  to  the  effect 
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that,  If  HoUeOiBn  ft  Son,  by  reason  of  the 
fact  that  tbey  had  sold  the  guano,  and  par- 
ties had  refused  to  pay  for  It  on  the  groaud 
that  It  was  not  tagged  and  branded,  had 
turned  over  the  notes  tbey  had  received,  with 
all  the  cash  they  had  received  thereon,  and 
bad  made  an  effort  to  collect  the  same,  and 
bad  failed  to  do  ao  because  the  guano  was 
not  tagged  and  branded,  the  company  would 
only  be  entitled  to  a  Jndgmpnt  against  them 
for  the  amount  actually  collected;  and,  If 
Holleman  ft  Son  tamed  the  notes  over  to 
tbe  company  that  they  had  failed  to  collect 
for  this  reason,  then  Holleman  &  Son  would 
have  been  discharged;  but  If  they  took  these 
notes,  and  collected  them,  and  took  the  money 
and  kept  it,  then  tbe  company  would  be  en- 
titled  to  a  judgment  against  them  for  what- 
ever amount  may  have  been  retained  In  their 
bands  noaccounted  for  to  the  company.  And 
In  refusing  to  charge,  as  requested,  that  "no 
rights  can  arise  to  either  party  out  of  an 
agency  created  for  an  Illegal  purpose;  and 
that  for  a  principal  to  furnish  his  agent 
guano  to  be  sold  in  Georgia  which  has  not 
l>een  'inspected,'  'branded,'  or  'tagged'  is  to 
furnish  the  same  for  an  illegal  purpose,  and 
the  courts  will  not  help  or  aid  either  party,  i 
In  a  suit  by  either  against  tbe  other,  re- 
specting the  liabilities  of  either  to  the  other 
growing  out  of  said  contract"  It  was  con- 
tended by  counsel  for  plaintiffs  In  error  that, 
even  if  the  relation  of  principal  and  agent 
existed  between  the  parties,  this  agency  was 
created  for  an  Illegal  purpose;  that  both  are 
at  fault  and  the  courts  will  not  help  either 
In  a  suit  by  one  against  the  other  based  upon 
BDch  an  illegal  contract.  The  reply  to  this 
contention  is  that  this  suit  was  not  based 
upon  such  an  illegal  contract;  nor  was  It  an 
effort  to  enforce  a  contract  executed  for  an 
Illegal  purpose.  ■  There  is  nothing  upon  the 
face  of  tbe  contract  Itself  to  Indicate  that  It- 
was  the  purpose  of  the  company  to  have  the 
agents  sell  Its  fertilizers  in  violation  of  the 
law  requiring  an  Inspection,  branding,  and 
tagging  of  the  same.  There  Is  nothing  In 
tbe  testimony  outside  of  the  contract  to  In- 
dicate such  a  purpose.  On  the  contrary.  It 
was  shown  that  there  was  simply  an  omis- 
sion to  tag  and  brand  a  portion  of  the  fertiliz- 
ers shipped  by  tbe  company  to  its  consignees, 
and  the  company  afterwards  telegraphed  to 
tbem  to  hold  tbese  goods  that  were  not 
branded  until  the  same  could  be  Inspected 
and  tagged,  etc.  It  happened  that  the  tele- 
gram was  received  too  late  as  to  some  of  the 
goods,  which  had  been  sold  to  farmers  by  the 
agents.  Was  it  not  the  duty  of  the  agents 
tbemselves,  when  they  saw  the  statute  had 
not  been  compiled  with  as  to  some  of  the 
fertilizers,  either  to  have  had  the  fertilizers 
tagged,  etc.,  or  to  hare  informed  their  princi- 
pal of  the  omission,  and  not  to  have  sold  tbe 
goods  In  violation  of  the  law?  We  infer  from 
tbe  record  that  It  was  evidently  not  the  pur- 
pose of  the  company  to  Ignore  the  statute, 
and  Its  Tlolatlon  was  really  the  act  of  tbelr 


agents.  They  were  at  least  particeps  crlm- 
Inls;  and  ordinarily,  in  such  cases,  agents 
will  not  be  heard  to  set  up  their  own  wrong 
and  Illegal  conduct  in  violating  tbe  law  as  a 
defense  to  an  action  for  money  they  bad  ac- 
tually collected  for  their  prlnclpaL  There 
was  evtdenUy  no  violation  of  tbe  statute  up- 
on delivery  of  tbe  goods  to  these  agents  by 
their  principal;  for,  as  before  seen,  this  was 
not  a  sale.  Besides,  the  record  shows  the 
company  was  located  In  Boston,  Mass.,  and 
the  inference  la  the  fertilizers  were  shipped 
from  there  to  Georgia.  Hie  goods  could  not 
have  been  properly  Inspected  and  tagged  till 
they  reached  this  state.  Hammond  v.  Wilch- 
er,  70  Ga.  421,  0  S.  B.  113.  It  follows,  tiiere- 
fore,  that  there  was  no  violation  of  the  law 
before  the  goods  reached  tbe  agents,  and 
tbey  were  really  the  violators  of  the  statute 
by  making  sale  of  the  goods  before  the  law 
had  been  complied  with.  It  appears  from 
the  testimony  that  some  of  tbe  purchasers  of 
this  guano  were  introduced  as  witnesses,  who 
testified  that  tbe  same  was  not  tagged  or 
branded,  but  who  nevertheless  waived  any 
defense  they  might  have  bad  growing  out  of 
this  fact  and  voluntarily  paid  the  purchase 
i  price  of  the  goods  to  these  agents.  The  pur^ 
chasers  had  a  right  to  make  this  waiver. 
They  had  the  right.  In  spite  of  the  violation 
of  tbe  law,  to  have  paid  tbe  money;  and 
when  such  a  payment  is  made  voluntarily, 
and  without  protest  or  compulsion,  it  could 
not  be  recovered  back,  evMi  by  the  purchaser, 
without  some  special  statute  authorizing  its 
recovery.  When  the  mcmey  went  Into  tbe 
bauds  of  the  agents,  It  was  manlfestiy  not 
their  property.  It  bad  ceased  to  t>e  tbe  prop- 
erty of  tbe  purchaser,  and  It  necessarily  fol- 
lows that  It  belonged  to  tbe  principal.  In 
the  case  of  Ingram  v.  Mitchell.  30  Oa.  647. 
It  was  decided:  "(4)  Where  an  agent  receives 
money  for  bis  principal  upon  an  Illegal  con- 
tract, he  cannot  avail  himself  of  that  defense 
In  an  action  brought  against  him  by  the  prin- 
cipal for  money  had  and  received  to  the 
plaintiff's  use,  especially  when  tboee  who 
paid  over  the  money  to  the  agent  do  not  de- 
sire that  be  should  retain  it.  (5)  When  money 
is  actually  paid  over  upon  an  illegal  contract, 
it  Is  clear  that  it  cannot  be  recovered  back, 
the  contract  being  executed,  and  both  parties 
being  in  pari  delicto.  (6)  A  party  may.  in 
some  cases,  be  allowed  to  retain  money 
which  was  due  to  him  ex  equo  et  bono,  but 
which  be  could  not  have  recovered  at  law; 
yet  be  never  can  be  allowed  to  retain  money 
to  which  be  baa  no  daim  whatever  against 
the  true  owner."  This  decision  was  based 
upon  the  sale  of  a  negro  slave,  made  by  an 
agent  for  the  owner  for  the  purpose  of  sav- 
ing the  slave's  life  then  endangered  by  a 
charge  against  him  of  a  capital  offense.  Tbe 
object  of  the  sale  was  evidently  tll^al;  yet, 
the  agent  having  actually  sold  the  slave  and 
received  money  for  the  principal,  he  was 
held  liable.  See  authorities  cited  in  the  opin- 
ion, coUeeted  by  Lumpkin,  J.   This  case  li 
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dted  approrlngl^  In  Clarke  t.  Brown,  7T  Ob. 
610.  la  tbftt  case  Chief  Justice  Jackson,  de- 
Urerfnff  the  oplnlcHi,  says:  "The  agents  can- 
not set  up  the  Illegal  contract,  because  they 
made  It;  and  got  a  consideration  for  using 
the  money  lll^ally,  and  are  partlceps  crlm- 
Inls.  Jnst  aa  If  It  had  been  necessary  for 
the  plaintiff— the  prlndpal—to  use  the  Illegal 
contract  to  recover  the  money,  which  would 
hare  been  necessary  had  he  sued  tor  the 
profits  of  the  vrature,  so  it  Is  Illegal  for  the 
agents  to  use  it  to  defend  tlie  suit  for  money 
they  hare  belonging  to  the  principal."  The 
case  In  30  Ga.,  cited  above,  Is  much  stronger 
than  the  one  at  bar,  for  Invoking  an  Illegal 
contract  aa  a  defuse  to  an  action;  for  In 
this  case  the  Illegal  contract  was  made  by 
the  agents  themselves,  who  set  It  up  as  a 
defense,  besides  being  fully  executed  by  the 
purchasers  paying  to  the  agents  the  money 
agreed  on  in  the  Illegal  contract  This 
money  the  agents  held  In  trust  for  their  prin- 
ctpei.  If  the  contention  of  plaintiffs  In  er- 
ror be  correct,  then  It  would  lead  to  results 
reroltlng  to  reason,  and  shocking  to  every 
sense  of  Justice.  If  an  agent  can  thns  de- 
fend a  suit  for  money  so  collected  by  him  for 
his  principal.  It  would  follow  that,  had  the 
claims  against  the  purchasers  of  this  ferti- 
liser been  put  In  the  hands  of  an  attorney  at 
law,  and  they  bad  voluntarily  paid  him, 
waiving  their  defense  growing  out  of  a  vio- 
lation of  the  statute  by  the  creditor,  such 
attorney  could  pocket  the  money,  appropri- 
ate It  to  his  own  use,  and  defend  an  action 
therefor  by  replying  to  his  dlent,  "You  have 
made  an  Illegal  contract,  and,  though  I  have 
collected  the  money  on  It  for  you,  I  am  re- 
leased under  the  law  from  my  obligation  to 
pay  It  to  you."  The  charge  of  the  court 
oomplaJned  of  In  this  case  restricted  the 
finding  of  the  Jury  to  such  amounts  as  the 
testimony  showed  these  agents  bad  actually 
received  for  the  sale  of  the  goods.  We  think 
It  quite  aa  fair  to  the  plaintiffs  in  error  aa 
conld  reasonably  have  been  expected;  and, 
if  any-  error  was  committed.  It  was  preju- 
dicial to  the  fertilizer  company. 

8.  Another  ground  In  the  motion  for  a  new 
trial  Is  alleged  errw  of  the  court  In  overrul- 
ing defendants*  motion  to  strike  plaintiffs' 
am^dment  to  their  petition  declarlug  on  the 
contract,  and  seeking  to  hold  defendants  llSr 
hie  to  them  under  the  contract  as  agents 
del  <Tederc,  on  the  ground  that  the  amend- 
ment made  a  different  and  new  cause  of  ac- 
tion and  new  parties,  or  sought  to  make 
them  liable  In  a  different  capacity  to  tbat 
set  out  In  the  original  cause  of  action.  Al- 
though this  was  called  a  "motion  to  dismiss 
the  amendment,"  It  was,  properly  speaking, 
a  demurrer  to  the  amendment  There  were 
no  exceptions  pendente  lite  filed  to  the  Judg- 
ment of  the  court  overruling  this  demurrer, 
nor  were  any  exceptions  specifically  taken 
thereto  In  the  writ  of  error  to  this  court 
Under  well-established  rules  of  this  court, 
such  a  question  Is  not  a  subject-matter  of 


review  In  a  motion  for  a  new  trlaL  Shu- 
man  V.  Smith,  100  Ga.  416.  28  S.  B.  448.  The 
rule  In  regard  to  demurrers  to  original  peti- 
tions would  apidy  with  equal  ftvee  to  soefa 
objections  when  raised  to  an  amendment  to 
a  petition. 

4.  The  above  deals  with  most  of  the  vari- 
ous grounds  In  the  amended  motion  for  a 
new  trial,  and  covers  all  the  points  argned 
or  presented  to  this  court  for  review  by 
counsel  for  plaintiffs  In  error.  We,  there- 
fore, according  to  previous  rulings  of  this 
court,  treat  the  silence  of  the  attorneys  for 
plaintiffs  In  error  on  other  questions  made  ta 
the  record  as  an  abandonment  of  these 
grounds  In  tiielr  motion.  Such  a  construc- 
tion Is  particularly  appllcaUe  to  this  case; 
for,  upon  an  examination  of  the  remaining 
grounds  of  the  motion,  we  think  they  are 
void  of  all  merit  The  principles  decided  hi 
the  first  two  beadnotes  are  really  upon  the 
controlling  Issues  In  the  case.  Judgment  af- 
firmed. All  the  Justices  concurring,  except 
SIMMONS,  a  X,  disquallfled,  and  LETTLK. 
J.,  absent  on  account  of  sickness. 


OALHOUN  V.  LITTLE. 
(Supreme  Court  of  Georgia.    Dec.  23,  188&) 
TOWN  Cbaktbh— Ordinance— JuDGifl — Liabiutt 
roR  Jddioiaz^  Acts— Htatutbs— Ooasraoo- 

TIOK— MSBIBSB  OF  Tows  CoUNCtl- 

1.  The  town  of  Waresboro  derives  ItM  authori 
ty  to  exercise  corporate  fnuctions  from  an  act 
of  the  general  assembly  passed  on  December  9. 
18^  (Acts  1893,  p.  335),  granting  a  new  ch«> 
ter  to  such  town.  Under  this  act,  an  ordinance 
which  confers  upon  the  police  court  of  the  town 
authority  to  punish  by  imprisonment  without 
giving  persons  convicted  of  offenses  against  tht 
town  an  opportanltr  to  pay  a  fine  is  vi^d  Cor 
want  of  authority  In  the  town  council  to  pus 

it. 

2.  In  all  cases  where  judges'  of  courts  of  gen- 
eral Jnrisdiction  are  exempt  from  civil  liabuity 
in  damages  for  their  jndiaal  acts,  presidtaiK  oA- 
cers  of  courts  of  limited  Jurisdiction  ace  like- 
wise exempt,  (a)  It  follows,  therefore,  that 
where  the  presiding  oBlcer  of  a  munidpal  court 
Jndicially  determines  that  a  gdven  ordinance  Is 
valid,  tboQKh  in  fact  it  is  void  f<v  want  of  mu- 
thority  in  tne  town  council  to  pass  It,  he  wiU  not 
be  liable  in  damsfces  to  a  person  convicted  in 
his  court  of  an  offense  against  the  town,  and 
punished  under  such  ordinance  by  Imprisonment 
without  having  been  given  an  opportunity  to  pay 
a  fine,  proTided  the  coart  in  waich  ancb  person 
is  convicted  has  jurisdiction  of  the  snbject-mat- 
ter  of  the  offense. 

8.  Where  a  section  of  the  Code  has  been  codi- 
fied from  a  decision  of  this  court,  it  will  be 
construed  in  the  light  of  the  source  from  which 
it  came,  unless  the  Isngnage  of  the  section  im- 
perativdy  demands  a  different  constnietiao. 
(a)  Section  762  of  the  Political  Code  has  no  M- 
plication  to  acts  of  a  member  of  a  town  connal 
when  he  is  presiding  in  a  police  court  whldl  Is 
authorized  by  tiie  charter  of  the  town. 

4.  The  principles  above  announced  control  the 
case.  There  was  ao  material  error  In  the  char- 
ges complained  of.  The  evidence  amply  war- 
ranted the  verdict,  and  there  was  no  error  In  re- 
fusing m  new  trial. 

(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Ware  county; 
J.  L.  Sweat,  Jodge. 
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Aetktn  by  &  &  CaUicMUi  afalast  fiL  P.  little, 
judgmeat  for  defeadu^  asd  ^tetettK  bringB 

error.  Afflmted. 

Hitch  A  Bfyars,  for  pMntilf  In  eRW.  Leon 
A.  Wllsen,  for  detodftnt  Id  error. 

COHB^  X  On  June  26,  1866,  Littte.  u 
majw  pco  ten.  of  ttic  tpwn  of  Waresboro, 
tried  Calhowi  n|wn  tke  cbarge  of  violating 
tlic  following  wrdtnanee  of  the  town:  "It 
shall  be  unlawful  for  any  perwa  or  persons 
to  engage  In  fl^di^  or  rlotoaa  coDdnct  with- 
in tbe  corporate  Umlts  of  the  town  of  Wares* 
bcvo,  or  restat  or  stotrvct  the  Tnni^Bt  or  any 
policeman  vbB*  in  the  dlachargc  of  th^r  offi- 
cial duties."  The  accued  was  convicted,  and 
the  fallowlns  smttenes  was  passed  iqton  hbn: 
"Aft»  hearing  tb»  evUewe  In  the  aboT&stat- 
ed  case,  It  Is  ordered  and  adjudged  by  the 
conrt  that  the  defendant  be  kept  In  the  jaU 
of  the  town  of  Waresboro  for  tiuee  days." 
It  mpsMmn  frem  the  mhaates  of  tha  town  coun- 
cil that  this  eenteace  was  afterwuds  com- 
moted, by  the  i^cer  who  tried  the  aceused, 
to  imjurlKUUMent  tor  ens  day.  nils  sentence 
was  paaaed  pursnant  to  the  foUowlag  ordi- 
nance: "Any  person  who  sliaU  commit  any 
or  eltber  of  the  offenses  beieimbefore  mentloD* 
ed  *  *  *  skaB  on  conviction  tot  each  of- 
feaee  be  sentenced  bo  pay  a  flue  «t  not  less 
than  one  doBar  nor  exceeding  tweaty  dollars, 
or  ImivtooomMt  and  work  on  the  public 
streets  not  exceedli^  thirty  days.**  The  ordi- 
nances herein  quoted  were  passed  In  188S. 
The  present  suit  is  an  effort  on  the  part  of 
Oalbonn  to  recoTsr  daaaages  from  Little  on 
aceonat  of  tbe  alleged  IX^ial  ^tentlon  of  the 
I^alntiff  In  the  town  JalL  Tbe  petition  al- 
leges that  the  aentmce  abore  quoted  was 
without  antbwlty  of  law,  and  that  the  im- 
prisonment of  petitioner  theveunder  was  mall- 
efoufl  and  In  rlolatlon  of  law;  Oat  petitioner 
bad  vMated  no  ordinance  of  the  town;  and 
that  the  cowrlctiDn  and  smtence  was  a  willful 
and  Bialldons  persecution.  The  petition  far- 
ther alleges  tbat  efforts  were  made  on  the 
part  of  friends  of  petitioner  to  give  bond  or 
deposit  any  snm  of  money  required  to  enable 
him  to  faaye  the  sentence  reviewed  and  set 
aside,  but  that  13ms8  efforts  were  tmavalllng. 
The  defendant  answered,  denying  that  the 
sentence  and  imprisonment  thereunder  were 
malldous  or  without  antiiorlty  of  law,  and 
averred  that  his  acts  were  In  furtherance  of 
law  an-3  order.  The  allegations  In  tbe  petition 
as  to  efforts  to  give  bond  ta  order  to  have  the 
sentence  reviewed  are  also  denied.  At  tbe 
trial  the  evidence  showed  Qiat  the  defendant 
was  regolaxly  elected  a  member  of  the  town 
council  on  June  22,  1806.  From  an  extract 
of  the  minutes  of  the  cotincil  It  appears  thar 
tbe  defendant  was  elected  mayor  pro  tern,  on 
Jnly  6,  1896,  bat  th«re  was  testimony  show- 
ing that  he  was  mayor  pro  tern,  at  tiie  data 
of  tbe  trial  of  the  plaintiff,  for  the  alleged 
violation  of  tbe  ordinance  of  the  town.  The 
d^mdant  testified  that  no  bond  was  ever 
offered  Um  either  by  Oolhonn  or  1^  any  one 


T.  uiTLt  ar 

la.  his  behalf.  The  J«ry  returned  a  rardlct 
for  tbe  defendant  and,  plaintiff's  motion  tat 
a  new  trial  being  overruled,  he  excepted. 

1.  Were  tbs  ordinances  under  which  the 
ptalntifl  In  error  was  convicted  and  sentenced 
to  Imprisonment  by  the  defendant  valid  at  the 
time  of  the  trial?  These  ordinances  were 
passed  under  aatbantr  of  a  charter  granted 
to  the  town  by  the  saparlor  court,  the  pro- 
visions of  which  charter  wlU  be  found  In  sec- 
tions 6SG-710  of  the  PoUtical  Code.  An  exam- 
ination of  these  provisions  will  ^ow  that  the 
ordlnanees  were  vaUd  at  the  time  of  tb^ 
passage.  In  1891  an  act  was  passed  prohib- 
lUng  the  general  assembly  from  granting 
charters  to  towns  of  less  than  2,000  InbaUt- 
ants,  and  conferring  upon  the  superior  courts 
^elusive  power  to  grant  such  cbartera.  Acts 
18eO-«l,  p.  190.  This  act  was  repealed  ok 
December  1.  1893.  Acts  1893,  p.  66.  In  the 
case  of  Fnlllngton  v.  Williams,  98  Oa.  807; 
27  S.  B.  18S,  this  act  was  held  to  be  conitita- 
tloual  and  valid.  On  December  9.  1806.  a 
new  charter  was  granted  the  town  of  Waraa* 
iMMV  by  the  general  assembly.  Acts  1898.  p. 
885.  This  act  has  never  been  repealed  eltter 
expressly  or  by  Implication,  nor  has  its  valld- 
itgr  hem  In  any  way  Unpaired.  From  It,  th«cfr< 
fore,  the  town  of  Waresboro  must  derive 
whatever  aatborlty  It  haa  to  exerdse  corpo- 
rate  fnoctloas.  Tbla  act  repeals  all  fomiw 
(barters  granted  to  the  town,  but  provides 
that  all  ordinances  then  In  fcoce.  and  not  in- 
conslsteat  with  Its  provisloas,  sbaU  be  valM 
and  of  force  until  amended  or  repealed  by  tbe 
mayor  and  aldermen  of  the  town.  An  exam- 
ination <tf  the  act  will  show  that  the  ord^ 
nance  whl<di  defined  the  offense  for  which  Cal- 
houn was  tried  is  porfectiy  conslstoit  with  tta 
IHOvlBlons.  Is  tiie  ordtaanee  which  prescribes 
the  ptmiehntent  to  be  Inflicted  upen  penoas 
eonvleted  of  offsises  against  the  town  also 
conelstmt  with  the  provisions  of  the  aett 
Section  11  of  the  act  is  as  follows:  "Be  it  fur^ 
ther  enacted,  that  tbe  mayor  or  mayor  pro 
tern,  of  said  town  shall  hold  a  police  eonrt  in 
said  tovm  at  any  time  for  the  trial  and  puft- 
lahment  of  all  violators  of  their  ordlnaBoea, 
by-laws,  rules  and  regulations  of  said  town, 
the  punishment  Inflicted  not  to  exceed  a  fine 
of  one  hundred  dollars,  or  in  default  of  the 
payment  of  said  fine  and  costs,  by  labor  on 
tbe  streets  of  ssid  town  or  public  works  eC 
said  towD  not  to  exceed  sixty  days,  or  ma.- 
finement  in  the  common  Jail  of  tbe  said  town 
not  to  exceed  sixty  days."  It  needs  no  argu- 
ment to  show  that  an  ordinance  of  the  town 
which  allows  Imprisonment  withont  first  giv- 
ing the  person  convicted  an  <q>portuai^  to 
pay  a  One  Is  rendered  void  by  tUs  section  of 
the  act. 

2.  Tbe  question  therefore  arises:  Is  the  de- 
fendant liable  to  the  plaintiff  In  damages  for 
Inflicting  a  punishment  npon  him  under  a  void 
ordinance?  The  court  over  which  the  defend* 
ant  presided  had  jurisdiction  of  the  person  of 
the  plaintiff,  and  Jurisdiction  to  try  and  pun- 
lib  him  for  the  offense  with  which  be  wai 
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charged.  The  defendant  has  only  exceeded 
hlB  authority  In  fixing  the  punishment  It  is 
nniversally  conceded  Qiat  Judges  of  courts  of 
superior  and  general  Jurisdiction  are  exempt 
from  Uabllltyln  damagesforjodldal  acts,  even 
when  such  acts  are  In  excess  of  their  Jurisdic- 
tion. This  doctrine  has  become  firmly  fixed 
in  the  Jurisprudence  of  both  England  and  the 
United  States.  Upon  Its  strict  application  de- 
pends, to  a  very  great  extent,  the  usefulness 
of  courts,  and  the  fearless  and  impartial  ad- 
ministration of  Justice.  See  Broom,  Oomm.  | 
pp.  103-106;  7  Am.  &  Eng.  Enc.  Law,  668;  ! 
Pratt  T.  Gardner,  2  Gush.  63;  2  HlL  Torts, 
p.  161;  Cooley,  Torts,  p.  472  et  seq.;  Bish. 
Noncont  Law,  S  781;  Randall  t.  Brlgham,  7 
WaU.  523;  Bradley  t.  Fisher,  13  WalL  336. 

But  it  Is  said  that  the  law  affords  no  pro- 
tection to  presiding  officers  of  inferior  courts 
when  they  exceed  their  Jurisdiction.  Piper 
T.  Pearson,  2  Gray,  120;  Vanderpool  v.  State, 
34  Ark.  174;  Tracy  v.  WUllams,  4  Conn.  107; 
7  Am.  &  Eng.  Enc.  Law,  669.  Judge  Cooley, 
after  stating  that  there  Is  a  distinction  as  to 
liability  for  Judicial  acts  between  Judges  of 
courts  of  general  and  those  of  limited  Juris- 
diction, gives  as  the  reasons  for  this  distinc- 
tion the  following:  "The  inferior  Judicial 
officer  is  not  excused  for  exceeding  his  Juris- 
diction because,  a  limited  authority  only  hav- 
ing been  conferred  upon  him,  he  best  observes 
the  spirit  of  the  law  by  solving  all  questions 
of  doubt  against  bis  Jurisdiction.  If  he  errs 
in  this  direction,  no  harm  is  done,  because  be 
can  always  be  set  right  by  the  court  having 
appellate  authority  over  him,  and  he  can  liave 
no  occasion  to  take  hazards  so  long  as  his  de- 
cision is  subject  to  review.  The  rule  of 
law,  therefore,  which  compels  him  to  beep 
within  his  jurisdiction  at  his  peril,  cannot 
be  unjust  to  him,  because,  by  declining  to  ex- 
ercise any  questionable  authority,  he  can  al- 
ways keep  within  safe  bounds,  and  will  vio- 
late no  duty  by  doing  so.  Moreover,  In  doing 
so  he  keeps  within  the  presumptions  of  law, 
for  these  are  always  against  the  rightfulness 
of  any  authority  In  an  Inferior  court,  which, 
under  the  law,  appears  doubtful."  Cooley, 
Torts,  p.  491.  We  are  unable  to  appreciate 
the  force  of  the  reasons  embodied  in  the 
above  quotation,  which  contains  all  the  argu- 
ments we  have  been  able  to  find  in  favor  of 
the  distinction.  On  the  other  band,  we  quite 
agree  with  the  supreme  court  of  Iowa  when 
it  says.  In  Thompson  v.  Jackson  (Iowa)  27 
Lawy.  Hep.  Ann.  92,  95  (s.  c.  61  N.  W. 
1006),  that,  "after  an  exhaustive  examination 
of  the  cases  which  make  this  distinction,  we 
have  to  say  that  we  do  not  think  they  are 
founded  npon  grounds  which  can  be  sustained 
by  any  logical  or  reasonable  argument."  In 
the  case  just  referred  to.  It  was  held  that  "a 
Justice  of  the  peace,  like  Judges  of  the  su- 
I>erior  courts.  Is  protected  from  personal  lia- 
bility for  Judicial  acts  in  excess  of  his  Juris- 
diction, If  be  acted  in  good  faith,  believing 
he  bad  Jurisdiction."  Mr.  Bishop,  in  bis 
work  on  Koncontract  Law  (section  783>»  com- 


menting upon  this  distinction,  sayi:  "Bnt, 
in  reason,  if  Judges  properly  expected  to  be 
most  learned  can  plead  official  exemption  for 
their  blunderings  in  the  law,  a  fortiori  those 
from  whom  less  la  to  be  expected,  and  who 
receive  leas  pay,  should  not  be  compelled  to 
respond  In  damages  to  their  mistakes  tum- 
estty  made  after  due  carefulneu."  And  this, 
we  think,  is  a  complete  answer  to  all  of  the 
reasons  given  why  such  distinction  exists.  In 
BeU  V.  McKlnney,  61^  Miss.  187,  it  was  held 
I  that  where  a  magistrate  had  authority  to  re- 
;  quire  a  person  brought  before  him  to  give 
bond  to  appear  at  the  circuit  court,  but  under 
an  erroneous  judgment  as  to  the  extent  of  his 
authority,  and  in  good  faith,  tried  such  person, 
and  upon  his  conviction  sentenced  him  to 
pay  a  fine  or  be  Imprisoned,  the  magistrate 
was  not  liable  in  damages  to  the  person  ag- 
grieved. In  the  case  of  Henke  v.  McCord, 
65  Iowa,  878,  7  N.  W.  623,  the  facts  were  al- 
most Identical  with  those  in  the  present  case. 
It  was  there  held  that  "a  justice  of  the  peace 
who  enforces  an  ordinance  which  is  void  for 
want  of  power  in  the  city  to  enact  It  cannot 
be  held  liable  therefor  in  a  civil  action."  The 
distinction  between  the  liability  of  presiding 
officers  of  inferior  and  those  of  superior  courts 
la  mentioned,  but  it  was  not  necessary  to  de- 
cide whether  or  not  the  distinction  was  ration- 
al. We  have  seen,  however,  that  this  same 
court.  In  a  more  recent  case,  declared  in  very 
vigorous  terms  that  the  distinction  was  utter- 
ly illogical.  In  Brooks  v.  Mangan,  86  Mich. 
576,  49  N.  W.  633,  It  was  held  that  a  justice 
of  the  peace  who.  in  the  exercise  of  bis  hon- 
est Judgment,  holds  an  unconstitutional  ordi- 
nance constitutional,  is  not  liable  for  such  as 
error  of  judgment  In  the  opinion.  Grant  J-i 
uses  this  language:  "These  inferior  trlbn- 
nals  should  be  left  to  the  exercise  of  tbeii 
honest  Judgment  and,  when  they  have  so 
exercised  It  they  are  exempt  from  clvU  liabil- 
ity for  errors."  In  Clark  v.  Holdrldge,  58 
Barb.  61,  It  was  held  that  a  Justice  of  the 
peace  who  inflicted  a  larger  fine  tban  the  law 
required  would  be  protected  by  the  principle 
of  Judicial  irresponsibility.  See,  also.  Mc- 
Call  v.  Cohen,  16  S.  C.  445;  Scott  v.  Fish- 
blate  (N.  0.)  23  B.  E.  436;  Lange  v.  Benedict, 
28  Am.  Rep.  80;  Austin  v.  Vrooman  <N.  Y. 
App.)  28  N.  E.  477. 

These  decisions  settle,  we  think,  beyond 
doubt  that  no  good  reason  exists  in  law  why 
presiding  officers  of  inferior  courts  should 
not  be  measured  by  the  same  rules  witli  re- 
spect to  liability  for  their  Judicial  acts  as 
Judges  of  courts  of  general  jurisdiction.  We 
must  not  be  understood,  however,  as  ruling 
that  these  officers  have  Immunity  from  civil 
liability  In  all  cases.  As  was  said  In  Brad- 
ley V.  Fisher,  13  Wall.  335,  352:  "Where 
there  is  clearly  no  jurisdiction  over  the  sub- 
ject-matter, any  authority  exercised  is  a 
usurped  authority,  and  for  the  exercise  of 
such  authority,  when  the  want  of  jurisdiction 
is  know^n  to  the  Judge,  no  excuse  Is  i^rmis- 
sible."    But  all  Judicial  officers  stand  on  the 
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Mme  footing,  and  must  be  governed  by  tbe 
same  rules.  It  follows  from  wbat  bas  been 
Baid  that  where  the  court  has  Jurisdiction  of 
the  subject-matter  of  tbe  offense,  and  tbe 
presiding  officer  erroneously  decides  that  the 
court  has  Jurisdiction  of  the  person  commit- 
ting It,  or  commits  an  act  In  excess  of  his 
Jurisdiction,  be  will  not  be  liable  In  a  civil 
action  for  damages.  But,  where  there  is  a 
clear  absence  of  Jurisdiction  over  the  subject- 
matter,  the  officer  will  be  liable  for  exercising 
It,  provided  such  want  of  Jurisdiction  Is 
known  to  him.  There  Is  nothing  In  section 
3802  of  the  avU  Code  to  conflict  with  the  rul- 
ing made  in  the  present  case.  That  section 
la  as  follows:  "If  the  imprisonment  Is  by 
virtue  of  a  warrant,  neither  the  party  bona 
fide  suing  out,  nor  the  ottlcer  who  in  good 
faith  executes  the  same,  is  guilty  of  false  im- 
prlttooment,  though  the  warrant  be  defective 
in  form,  or  t)e  void  for  want  of  Jurisdiction. 
In  such  cases  the  good  faith  must  be  deter- 
mined from  the  circumstances  of  each  case. 
The  same  is  true  of  the  Judicial  officer  issu- 
ing the  warrant,  the  presumption  being  al- 
ways against  him  aa  to  good  faith,  when  be 
taas  no  Jurisdiction."  The  section  seems  to 
provide  that  a  Judicial  officer  who  in  bad 
faith  issues  either  a  defective  or  a  void  war- 
rant will  be  liable  in  an  action  for  false  im- 
prisonment, at  the  instance  of  the  person  im- 
prisoned thereunder.  It  is,  liowever,  limited 
by  fta  very  terms,  not  only  to  an  act  done  out 
of  court,  but  one  which,  though  to  some  ex- 
tent Judicial,  is  largely  ministerial  In  its  na- 
ture; and  In  no  event  can  it  have  any  appli- 
cation to  the  acts  of  a  Judicial  officer  while 
presiding  In  court,  and,  as  a  court.  Is  passing 
tipon  a  question  Involving  the  Jurisdiction  of 
bis  court,  and  which  he  Is  bound  to  decide. 

In  the  present  case,  tbe  court  over  which 
the  defendant  in  error  presided  had  Jurisdic- 
tion of  the  subject-matter  of  the  offense,  and 
of  the  person  of  tbe  plaintiff  in  error.  The 
sentence  was  passed  pursuant  to  a  void  or- 
dinance. It  Is  true;  but  on  the  defendant  in 
error,  in  the  Urst  Instance,  was  cast  the  dnty 
of  determining  whether  or  not  this  ordinance 
was  valid.  Acting  In  a  Judicial  capacity, 
be,  in  effect,  decided  that  the  ordinance  was 
valid.  True,  the  question  was  not  directly 
made  before  him,  but  he  necessarily  held  it 
to  be  valid,  because  this  was  the  only  source 
from  which  he  could  derive  his  authority.  To 
bold  that  he  was  liable  In  a  cirll  action  for 
damages  for  erroneously  deciding  that  this 
ordinance  was  valid  would  be.  In  effect,  to 
hold  that  the  law  makes  it  tbe  duty  of  an 
otfic-er  to  decide  a  question,  and  then  punishes 
him  for  not  deciding  It  correctly.  The  law 
Dcver  docs  this.  The  presiding  officer  of  a 
court  clothed  with  authority  to  decide  ques- 
tions of  law  which  may  come  before  It  will 
be  protected  in  the  exercise  of  this  authority, 
however  erroneous  tbe  decision  might  be.  It 
Is  far  better  for  a  few  innocent  persona  to 


suffer  than  for  the  ends  of  Justice  to  be  thna 
hampered. 

3.  It  Is  contended,  however,  by  counsel  for 
the  plaintiff  in  error,  that  section  7Q2  of  the 
Political  Code  makes  a  different  rule  applica- 
ble to  the  defoidant  in  error.  That  section 
Is  as  follows:  "Members  of  tbe  council  and 
other  officers  of  a  municipal  corporation  are 
personally  liable  to  one  who  sustains  special 
damages  as  the  result  of  any  official  acts  oC 
such  officer,  If  done  oppressively,  maliciously, 
corruptly,  or  without  authority  of  law."  By 
reference  to  the  margin  of  the  page  on  which 
this  section  appears,  it  will  be  seen  that  it 
is  codified  from  a  decision  of  this  court.  Un- 
less the  language  of  the  section  Imperatively 
requires  a  different  construction,  it  will  be 
prwumed  that  the  general  assembly,  in 
adopting  It,  intended  merely  to  adopt  the 
principle  of  law  announced  In  the  decision 
from  which  it  Is  taken.  See,  in  this  connec- 
tion, Suth.  St.  Const,  300.  Tbe  decision 
from  which  the  section  Is  codided  Is  Prudeu 
V.  Love,  Q7  Ua.  190.  In  that  case  it  appears 
that  the  town  counsel,  at  a  meeting  appointed 
for  that  purpose,  and  of  wliich  the  plaintltC 
(Love)  had  no  notice,  condemned  as  a  nui- 
sance the  house  of  the  plaintiff,  and  had  it 
torn  down,  without  giving  him  a  hearing. 
The  court  held  that  for  this  act  the  members 
of  the  town  council  were  personally  liable 
in  damages  to  the  owner  of  the  building. 
Chief  Justice  Jackson,  in  the  opinion,  says: 
"Whilst,  therefore,  we  hold,  with  the  Judge 
below,  that  the  mayor  and  council  could  not 
be  held  personally  liable  unless  they  acted 
either  maliciously,  corruptly,  oppressively,  or 
without  authority  of  law,  yet  we  agree  with 
him,  too,  in  the  opinion,  evinced  by  his  de- 
nial of  a  new  trial,  that  there  Is  sufficient  evi- 
dence to  uphold  a  verdict  that  they  did  act 
without  complying  substantially  with  the  law 
in  a  most  essential  element  of  a  fair  trial,— 
notice  of  time  and  place,— and  thereby  acted 
so  as  to  oppress  the  defendant  in  error."  The 
mayor  and  council  in  that  case  were  not  a 
court,  and  were  not  held  liable  because,  when 
sitting  aa  a  court,  they  made  an  erroneous 
decision.  The  section  of  the  Code,  it  will  be 
noticed,  uses  the  expression  "official  acts," 
and  can  have  no  application  to  a  member  of 
a  town  council  when  presiding  as  a  Jndge 
over  tbe  police  court  of  the  town. 

4.  It  is  not  necessary  to  express  any  opin- 
ion as  to  whether  or  not  the  defendant  In  er- 
ror would  have  been  liable  for  a  refusal  to 
accept  a  valid  bond  tendered  by  the  plaintiff 
In  error  for  the  purpose  of  having  the  deci- 
sion reviewed,  as  the  evidence  on  this  point 
was  conQictiug,  and  no  ruling  of  the  trial 
Judge  on  this  point  was  excepted  to.  Under 
the  views  above  expressed,  if  any  errors  were 
committed  by  the  presiding  Judge  In  char- 
ging the  Jury,  such  errors  were  immaterial. 
Judgment  affirmed.  All  the  Justices  concur- 
ring, cxct'pt  UTTLEX  J.,  diaqualiaed. 
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JOINER  T.  SINGLETART. 
(Supreme  Court  of  Georgia.    Dec.  17,  1898.) 
Weit  of  Error— DiBMisaAL—DiSTRBSs  Wx«ra:tt. 

1.  A  writ  of  error  will  not  be  dismissed  on 
Oe  ffrannd  that  die  bin  of  exceptiona  does  not 
designate  with  inffident  oertaintr  the  name  of 
the  plaintiff  in  error,  when  It  is  recited  In  the 
bill  of  exceptions  that,  on  the  trial  in  the  court 
below  of  a  snit  by  A.  against  B.,  A.'s  action 
was,  on  motion  of  dismissed,  and  that  the 
plaintiff  in  error  excepted;  it  being  manifest 
from  the  recitals  in  the  of  exceptions  who 
was  the  plaintiff  in  error. 

2.  The  fact  that  a  landlord  has  sued  out  a 
distress  warrant  In  his  own  name,  for  the  use 
of  another  party,  for  rent  due  him,  ia  not  a  soffl- 
dent  reason  for  dismissing  the  distress  war- 
rant. 

(Syllabus  by  the  ConrtJ 

Error  from  superior  court,  PalukJ  county; 
W.  N,  Spence,  Judge. 

Distress  warrant  by  D.  G.  Joiner,  for  the 
use  of  one  Vau^m,  against  R.  O.  Slngletary. 
Warrant  dismissed,  and  ^Intlff  brlngB  error. 
Reversed. 

M.  8.  Means,  and  J.  H.  Martin,  for  plaintiff 
in  error.  W.  h.  &  Warren  Grlce,  for  defend- 
ant In  error. 

SIMMONS,  C  J.  1.  Joiner  was  the  land- 
lord, and  Slngletary  the  tenant  The  rent  be- 
coming due,  Vaughn  sued  out  a  distress  war- 
rant, as  the  agent  of  Joiner,  for  the  use  of 
Vaughn.  A  connter  affldarlt  was  filed  by 
Slngletary,  the  tenant.  Upon  the  call  of  the 
case  for  trial  in  the  superior  conrt,  Slngletary 
moved  to  dismiss  the  distress  warrant  on  the 
ground  that  a  distress  warraht  could  not  be 
sued  out  by  one  person  for  the  use  of  another. 
The  court  sustained  the  motion  and  dismissed 
the  warrant  apon  this  ground.  Joiner  ex- 
cepted, and  bron^t  that  dedalon  to  this  court 
for  review.  Upon  the  call  of  the  case  here, 
counsel  for  tbe  defendant  In  error,  Slngletary, 
moved  to  dismiss  the  writ  of  error  on  the 
ground  that  the  bill  of  exceptions  did  not 
specially  name  Joiner  as  the  plaintiff  In  error. 
The  motion  to  dismiss  was  reserved  by  the 
court,  and  the  case  was  argued  upon  Its  mer- 
its. After  a  carefnt  consideration  of  the  point 
made,  we  have  come  to  the  conclusion  that 
the  motion  to  dismiss  on  the  ground  stated 
ought  not  to  prevail.  The  bill  of  exceptions 
redtes  ttiat  "there  came  on  to  be  heard  and 
tried  the  case  of  D.  C.  Joiner,  for  the  use  of 
W.  R.  Vaughn,  against  R.  G.  Slngletary,  the 
same  being  the  levy  of  a  distress  warrant, 
and  connter  affidavit,  pending  in  said  superior 
conrt  on  appeal  from  Pulaski  county  court" 
It  then  redtes  the  motion  of  Slngletary  to 
dismiss  the  distress  warrant  on  the  ground 
above  stated,  and  that  after  hearing  argument 
"the  court  sustained  said  motion,  and  render- 
ed a  judgment  dismissing  said  distress  war- 
rant to  which  Judgment  of  the  conrt  the 
plaintiffs  in  error  then  and  there  excepted,  and 
now  excepts,  and  specltlcally  assigns  the  same 
as  error."  It  would  have  been  better  prac- 
tice for  the  pleader  to  have  stated  unequivo- 
cally who  waa  the  plaintiff  In  error,  but  we 


think  that  where  be  states  who  the  plaintiff 
In  the  court  below  was,  and  who  ttw  delend- 
ant  was,  and  states  that  that  d^endant  made 
a  motion  which  prevailed,  and  that  the  phiia- 
tiff  In  error  excepted,  that  la  sndi  a  staiamaot 
of  Hm  parties  plaimtS  and  dtfendant  to  this 
court  as  will  authorize  ua  to  hold  the  case 
and  decide  It  upon  Its  merlta.  We  know  tram 
this  i«cital  that  Joiner  waa  the  plalntur  In 
the  court  below,  and  that  Sli^jletaty  was  the 
defendant  We  also  know  that  Slngletary 
made  a  motion  to  dlonlaa  Jolner'a  caae^  irtilch 
was  granted,  and  can  easUy  infer  that  by  the 
use  of  tin  words  "platntUh  Jn  error"  Oc 
pleader  meant  Joiner.  If  the  case  dmild  be 
decided  against  Joiner  here  upon  the  swlts, 
we  would  hare  no  hesitation  In  entering  a 
Judgment  against  him  for  the  costs  in  this 
conrt;  or,  if  tt  abould  be  dedded  against 
Slngletary,  judgm^t  for  the  costs  wonld  go 
against  hlzo.  The  Judgment  upon  the  merili 
about  to  be  tendered  will  be  bfaiding  bott 
upon  Joiner  and  Slngletary.  TbiB  caaa  dUCen 
fnnn  that  of  Swift  t.  Thomas,  101  Oa.  80,  28 
S.  E.  618.  In  that  ease  Swift  waa  the  only 
plaintiff  in  error  mentioned  In  the  bUl  of  ei- 
ceptions,  and  It  app^red  therefrom  that  ihs 
was  not  a  party  to  the  caveat  Jn  Ihe  coart  be- 
low; and  thlB  court  dlsmisaed  tlia  writ  of 
error  because  there  was  no  party  plaintiff 
mentioned  In  the  bin  oC  cKccvtiaoa  who  bad  a 
rl^t  to  euept  to  ttie  Judgment  of  the  oonrt 
below.  In  tbia  case  the  teal  idalntifl  la  ths 
conrt  below  la  named  ta  the  blU  oC  ezo^tloaa, 
which  redtes  that  he  lost  his  case,  and  that 
the  plaintiff  In  eitor  vsoeptB  to  tbm  JndgnieBt 
of  the  court  dismissing  tt 

2,  We  tblnh  the  court  erred  m  <"t 
the  distress  warrant  on  tho  ground  that  the 
landlord  could  not  sue  out  the  same  for  the 
use  of  another  person.  Ubie  genenl  mle  of 
law  Is  that  a  plaintiff  oan  tauUtotn  a  salt 
for  the  uae  of  any  pason  be  wtabea.  In  the 
case  of  BaOroad  Co.  t.  Bedell,  88  Ga.  691.  U 
S.  B.  676,  this  conrt  held  that  "a  jdalntiff,  hav- 
ing a  right  action  Cor  breadi  oC  a  ooDtzact, 
may  sue  for  the  use  of  any  povon  he  may 
designate  to  take  the  pzoceeda  of  the  acttan." 
It  was  argued  here  by  connael  for  deHeodant 
in  error  that  be  could  not  make  the  defenae, 
as  he  did  not  know  who  the  teal  plaintiff  was. 
We  do  not  thlidk  thwe  la  any  merit  In  this 
ccu^ntlon.  The  person  -wbo  talnga  the  suit 
fw  the  use  of  another  Is  the  real  idalntlff,  and 
any  d^ense  whl^  the  defendant  baa  aealnst 
him  can  be  aet  iv.  Foster  ICcQolre,  96 
Oa.  447.  23  a  £.  SOB. 

For  these  reasons  the  court  erred  in  dis- 
missing the  distress  warrant  Judgment  re- 
versed. AU  the  justices  conentrlng. 


GRESS  LUMBER  CO.  v.  NEW  EBENEZER 

ASS'N  et  al. 
(Snpreme  Court  of  Georgia.    Dec.  15.  188S.) 
DiRECTiso  Veudict — AppBAl. — RsviBW. 
1.  Applying  to  the  evidence  introduced  at  the 
last  trial  of  this  case  the  principles  at  law  gov 
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eming  the  nme,  as  heretofore  annooDced  bj  this 
court,  the  plaintiff  failed  to  establish  Its  right 
to  a  recover;,  and  consequentlj  there  was  no 
error  in  directing  a  Terdict  for  the  defendants. 

2.  It  does  not  appear  th«t  an;  error  was  com- 
mitted in  admitting  evidence  offered  in  behalf 
of  the  defendants:  but,  were  this  otherwise,  the 
result  would  be  the  same,  because,  even  if  this 
«vidence  had  been  excluded,  it  would  attU  ap- 
pear that  the  plaintiff  failed  to  mak«  oat  a  case. 

(S;Ilabus  b;  the  Court) 

Error  from  superior  court.  Pulaski  oonnty; 
W.  N.  Spence,  Jud^. 

Action  by  the  Gress  Lumber  Company 
against  the  New  Bbenezer  Association  and 
others.  From  an  order  directing  verdict  for 
defendants,  plaintiff  brings  error.  Affirmed. 

De  Lacy  &  Blsht^.  for  plaintiff  in  eoor. 
J.  H.  Martin,  A.  C.  Pate,  and  L.  0.  Byan,  tor 
defendants  in  error. 

LUMPKIN.  P.  J.  This  Is  the  fourth  appear- 
ance here  of  the  present  case.  See  8S  Ga. 
587.  U  S.  B.  867;  88  Ga.  125.  U  S.  B.  892; 
and  100  Ga.  88,  26  S.  E.  83.  At  the  trial  now 
under  review,  the  Judge  directed  s  verdict 
for  the  defendants.  The  plalnttfTs  motion  for 
a  hew  trial,  which  was  overruled,  complains 
of  alleg^  errors  In  admitting  evidence,  and 
also  that' the  verdict  was  contrary  to  law  and 
the  evidsice.  We  have  carefully  and  closely 
read  the  brief  of  the  evidence.  Applying  to  it 
the  rules  of  law  governing  this  case,  aa  laid 
down  In  88  Ga.  and  14  S.  B.,  supra,  we  are 
of  the  oplnlqn  that  the  only  legal  outcome  of 
the  evidence  was  the  verdict  which  the  court 
directed.  Zt  does  not  appear  that  any  error 
was  committed  in  admitting  the  testimony  ob- 
jected to;  but.  were  this  otherwise;  the  rksult 
would  be  the  same,  because,  even  if  this  tes- 
timony had  been  rejected,  It  would  stOl  ap- 
pear that  the  plaintiff  failed  to  make  out  a 
case.  Judgment  affirmed.  AU  the  Justices 
concurring. 


RAT  V.  RAT. 

<Sapreme  Court  of  Georgia.  Dec.  17.  1898.) 
UiTOROK— Tehporabt  Ajlimokt— Evidbncs. 

1.  Where  a  suit  for  divorce  Is  pending,  appli- 
cation for  temporary  alimony  may  be  heard 
and  determined  oy  the  Judge  in  vacation. 

2.  Ud  the  hearing  of  an  application  by  the 
wife  for  temporary  alimony  pending  a  snit  for 
divorce  brought  by  her  against  her  husband,  on 
the  ground  of  cruel  treatment,  which  consisted 
partly  In  slanderous  reports  made  by  the  bus- 
baud  charging  the  wife  with  infidelity,  it  ii  er- 
ror to  exclude  testimony  showing  that  the  hus- 
band had  circulated  such  reports,  and  that  they 
bad  been  communicated  to  the  wife. 

(Syllabus  by  the  OonrL) 

Srror  from  superior  court,  Telfair  county; 
O.  O.  Smith,  Judge. 

Suit  by  Georgia  Ray  against  0.  H.  Bay  for 
divorce.  From  an  order  refusing  alimony, 
plaintiff  brings  error.  Reversed. 

E.  D.  Graham,  for  plaintiff  In  error.  Ea- 
son  &  M<fiae  and  B.  M.  FrizaeU.  for  defend- 
ant  tat  error. 


LEWIS,  3.  1.  It  appears  from  the  record 
In  this  case  that  the  Judge  heard  and  i>assed 
upon  the  application  for  temporary  allraony 
In  vacation.  It  does  not  appear  that  any 
objection  was  made  to  the  hearing  in  vaca- 
tion, nor  that  the  Judge  refused  the  alimony 
for  want  of  jurisdiction  to  grant  the  same 
out  of  term.  It  Is  Insisted,  however,  by 
counsel  for  defendant  In  error,  that,  where 
a  suit  for  divorce  Is  pending,  application  for 
temporary  alimony  can  only  be  made  and 
heard  in  term  time,  and  section  245T  of  the 
Civil  Code  Is  relied  npon  to  sustain  this  po- 
sition. By  virtue,  however,  of  the  act  ot 
1870,  codified  In  2401  of  the  Civil  Code,  it  Is 
provided  that  In  suits  for  divorce  the  judge 
presiding  may,  either  In  terin  or  vacation, 
grant  alimony.  His  Jurisdiction  to  pass  up- 
on questions  of  temporary  alimony  during 
vacation  is  recognized  by  this  court  In  the 
case  of  Bender  v.  Bender,  88  Ga.  717,  718, 
20  S.  E.  924. 

2.  It  seems  from  the  record  tbat  the  main 
ground  relied  upon  by  the  wife  to  justify 
her  separation  from  her  husband  was  cmel- 
ty  he  bad  inflicted  upon  her  by  circulating 
reports  among  his  neighbors  to  the  effect 
that  she  was  untrue  to  her  marital  vows, 
and  was  guilty  of  Illicit  Intercourse  with  an- 
other person.  It  Is  difficult  to  conceive  of 
greater  cruelty  that  could  be  inflicted  upon 
the  mind  of  a  virtuous  woman  than  a  circu- 
lation of  such  reports.  The  mental  angulsk 
thus  occasioned  would  doubtless  be  more 
keenly  felt,  and  would  produce  more  mental 
pain,  than  could  result  from  personal  Inju- 
ries by  physical  blows.  Unquestionably, 
such  cruelty  would  not  only  Justify  a  sepa- 
ration, but  would  sustain  an  action  for  total 
divorce.  Myrlck  v.  Myrick,  67  Ga.  771; 
Glass  V.  Wynn,  76  Ga.  318.  Under  section 
2460  of  the  Civil  Code,  the  judge,  on  applica- 
tions for  temporary  alimony,  though  the  mer- 
its of  the  cause  are  not  in  Issue,  may  Inquire 
into  the  cause  and  circumstances  of  the  sep- 
aration rendering  the  alimony  necessary. 
Such  an  inquiry  being  made  In  this  case.  It 
was  manifestly  error  to  refuse  to  hear  testi- 
mony touching  the  main  cause  of  separatlOQ 
and  of  the  wife's  complaint  As  to  whether 
or  not  the  husband  had  circulated  the  re- 
ports against  the  wife's  chastity  was  neces- 
sarily a  material  gnestion  at  Issue  between 
the  parties;  and  as  to  whether  or  not  such 
reports  had  reached  the  ears  of  the  wife  was 
likewise  material,  as  illustrating  her  motive, 
and  the  bona  fldes  of  her  conduct  In  leaving 
him,  for  she  could  not  have  deserted  him  for 
a  cause  the  existence  of  which  she  did  not 
know  at  the  time  of  the  separation.  The 
court  heard  the  denial  of  the  husband  as  to 
these  charges,  but  refused  to  hear  counter 
proof  offered  by  the  wife,  not  only  that  be 
had  actually  made  these  charges  to  different 
persons,  but  they  had  been  communicated  to 
her.  The  court,  regarding  such  testimony  as 
Illegal,  must  have  passed  nptm  the  case  oa 
the  theory  that  then  was  no  evidence  be* 
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fore  him  supporting  the  main  cause  whlcb 
tended  to  Justify  the  separation  of  the  wife 
from  her  husband.  We  think  the  error, 
therefore,  In  ezclodlog  such  pertinent  and 
legal  testimony,  requires  a  reversal  of  the 
Judgment  of  the  court  refusing  alimony. 
Judgment  reversed.  All  the  Justices  confer- 
ring. 


SMITH  T.  WILLIS. 

(Supreme  Court  of  Georgia.    Dec.  15,  1898.) 

Fast  Writ  of  Error— Bkron  sous  Docertino  of 
Cabb. 

1.  A  "fast"  writ  of  error  will  not  lie  to  a  re- 
fusal to  di^lTe  an  injunction.  Armstrong  r. 
Lewis,  48  Ga.  127:  Ballio  t.  Ferfit,  5S  Ga. 
Kl;  Kaufman  t.  Ferst,  S5  Ga.  300;  HolUna- 
head  v.  Town  of  LlncolntOB.  10  S.  B.  1094.  84 
Ga.  590. 

2.  This  case  having  been  improperly  docketed 
to  the  present  term  oC  court,  it  is  ordered,  on  the 
application  of  counsel  for  plaintiff  in  error,  that 
it  be  transferred  to  the  docket  of  the  next  term. 

(Syllabus  by  the  Court) 

Bnror  from  superior  court,  Montgomery 
county;  C.  G.  Smith.  Judge. 

Action  between  John  Smith  and  Reuben 
WOUa.  From  the  Judgment.  John  Smith 
brings  error. 

B.  D.  Graham,  for  plaintiff  In  error.  J.  H. 
Martin,  for  defendant  In  error. 

PER  CURIAM.  Transferred  to  docket  ot 
next  term. 


BRUNSWICK  GROCERY  CO.  T.  BRUNS- 
WICK A  W.  R.  CO. 
(Supreme  Court  of  Georgia.    Dec.  20,  1806.) 

I>18Ht8SAL  or  ACTIOK  —  CARRIBKB — LlABIUTT  AS 

Warbhoussmbn— Harhlbsb  Error. 

1.  It  is  too  late  for  the  plaintiff  in  a  dril  ac- 
tion to  dismiss  the  snme.  after  positive  knowl- 
edge by  hia  counsel  that  the  jury  have  agreed 
upon  a  verdict  for  the  defendant  and  are  about 
to  return  the  same  into  court,  especially  when 
it  appears  that  this  knoirledge  had  been  acquired 
with  the  assent  of  the  presidios  judge  and  of 
counsel  on  both  sides. 

2.  A  railroad  company,  as  warehonsetnan.  Is 
not  liable  to  the  owner  of  goods  for  a  destruc- 
tion of  the  same  occasioned  by  fire  resulting 
from  the  negligence  of  its  employ^,  who  was  an 
indweodent  contractor,  was  exercising  an  inde- 
pendent burinesa,  and  was  not  subject  to  the 
immediate  direction  and  control  of  the  employer, 

3.  The  uncontradicted  evidence  in  this  case 
showing  that  the  loss  of  the  goods  was  not  the 
result  of  any  negligence  on  the  part  of  ibe  ware- 
houseman, toe  verdict  for  the  defendaut  was  de- 
manded by  the  evidence;  and.  even  if  there  was 
any  error  in  tbe  charge  of  the  court  upon  the 
subject  of  the  Imrden  of  proof,  such  error  wss 
harmless,  and  is  not  good  ground  for  a  new 
trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Glyuu  county; 
}.  L.  Sweat,  Judge. 

Action  by  the  Brunswick  Grocery  Company 
against  the  Brunswick  &  Western  Rnliroad 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 


Crovatt  ft  Whitfield,  for  plaintiff  In  error. 
Goodyear  &  Kbj,  for  defendant  in  error. 

LEWIS,  J.  The  Brunswick  Grocery  Com- 
pany sued  the  Brunswick  ft  Western  Rail- 
road (Company  for  tbe  value  of  certain  sail 
stored  by  the  plaintiff  with  tbe  defendant  as 
a  warehouseman.  The  defense  relied  upon 
was  that  the  salt  was  destroyed  by  fire,  with- 
out negligence  upon  tbe  part  of  the  defend- 
ant On  the  trial  of  tbe  case  tbe  defendant 
admitted  the  contract  set  out  in  plaintiff's 
petition;  admitted  tbe  value  of  tbe  salt  to 
be  «48e.l6,  and  that  tbe  pUIntlff  had  such 
ownership  In  .the  salt  as  would  give  it  a  right 
of  action.  *  The  plaintiff  tdwwed  that  m  April 
2,  1806,  the  salt  was  in  tbe  possession  of  tbe 
railroad  company;  that  since  that  date,  and 
before  brtnghig  the  suit,  plaintiff  made  de- 
mand on  the  defendant  for  the  salt,  and  it 
wai  not  delivered.  Tbe  reply  which  tbe 
plaintUTs  agent  received  to  his  denund  was 
tliat  the  salt  was  destroyed  by  fire.  Tbe  de- 
fendant Introduced  testimony  substantially  to 
tbe  following  effect:  A  fire  on  April  2,  1896. 
destroyed  almost  the  entire  railroad  property 
of  the  company  at  tbe  wharf,  and  all  the  salt 
In  question  was  consumed  by  tbe  fire.  Tbe 
fire  was  not  stiirted  by  the  consent,  knowl- 
edge, or  procurement  of  any  employe  of  the 
company.  There  were  quite  a  number  of 
railroad  tracks  upon  the  wharves.  Cars  were 
being  moved  by  engines  baclcward  and  fo^ 
ward  dally  upon  that  wharf.  At  the  time  of 
the  fire  a  portion  of  tbe  wbarf  was  being  re- 
built There  was  a  portable  pile-driving  eu- 
glne  used  tn  this  work.  There  waa  some  evi- 
dence that  tbe  wind  was  blowing  from  tbe 
direction  of  the  engine  to  tbe  warehouse,  and 
that  the  smokestack  of  the  engine  bad  on  it 
no  spark  arrester.  The  warehouse  contain- 
ing the  salt  was  the  one  first  found  on  Dre. 
Brown,  the  contractor,  who  had  charge  of  tbe 
pile-driving  engine,  and  who  had  control  of 
the  entire  machinery  used  In  repairing  tbe 
wharf,  was  employed  by  the  agent  of  the  de- 
fendant to  do  tbts  work.  Brown  had  previ- 
ously done  other  work  of  the  kind  for  the 
defendant  His  time  was  not  confined  to  tbe 
compan]r*8  work.  He  did  such  other  work 
as  he  wished  to,  and  had  a  perfect  right  to 
take  other  work.  Neither  defendant  nor  its 
agents  had  any  control  whatever  over 
Brown's  hands,  nor  any  control  over  bis  ma- 
chinery. The  work  of  repairing  the  wharves 
was  given  to  Brown,  who  employed,  paid,  and 
superintended  his  own  hands,  and  furnished 
bis  own  machinery;  tbe  company,  upon  com- 
pletion of  the  work,  simply  settling  witb 
Brown  at  the  contract  price.  It  was  custom- 
ary to  use  sucb  an  engine  In  this  kind  ot 
work,  and  witness  never  knew  before  of  any 
fire  t>e1ng  communicated  to  tbe  wharf  by  the 
engine.  It  appears  from  the  record  tibat  the 
Judge,  at  the  conclusion  of  his  charge  to  the 
Jury,  being  about  to  take  a  recess  until  the 
next  day,  instructed  the  Jury  that  If  the.v 
should  agree  upon  a  verdict  during  tbe  recess. 
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the  foreman  should  retain  It,  and  the  Jury 
might  then  disperse  until  court  coDvened. 
The  court  then,  upon  request  of  counsel  for 
both  parties,  gave  permission  of  counsel  to 
ascertain  from  the  jury  their  finding,  when 
made.  During  the  recess,  counsel  for  plain- 
tiff ascertained  that  the  verdict  was  in  favor 
of  the  defendant;  and  when  the  Judge,  upon 
the  convening  of  court  next  day,  was  sbout 
to  receive  the  verdict  of  the  Jury,  counsel 
for  plaintiff  moved  to  dismiss  the  case.  The 
tourt,  upon  objection  of  counsel  for  defend- 
ant, overruled  the  motion  to  dismiss,  and  or- 
dered that  the  verdict  be  entered  of  record, 
which  was  done.  To  the  overruling  of  the 
motion  to  dismiss  the  case,  counsel  for  mov- 
ant excepted.  The  Jury  returned  a  verdict  for 
the  defendant,  and  error  ts  assigned  by  plain- 
titTs  counsel  on  the  Judgment  of  the  court 
overruling  his  motion  for  a  new  trial. 

1.  Section  5044  of  the  Civil  Code  allows  the 
plaintiff  in  any  action  to  dismiss  his  case 
either  in  vacation  or  in  term  time.  Under  the 
decisions  of  this  court,  the  plaintiff  has  this 
prlvllt^ge  at  any  time,  even  after  the  com- 
mencement of  the  trial,  provided  it  Is  exer- 
cised before  the  rendition  or  publication  of  a 
verdict.  Manifestly,  there  Is  no  right  on  his 
part  to  dismiss  the  case  after  a  formal  return 
by  the  Jury  of  their  verdict  into  court,  and 
after  counsel  liad  thus  been  made  aware  of 
tbe  result  of  the  trial.  In  this  case  permis- 
sion was  given  by  the  court  for  the  Jury  to 
disperse  after  they  had  found  their  verdict, 
and  they  were  also  authorized  to  make  known 
tbeir  finding  to  tbe  counsel  who  represented 
tbe  contending  parties.  It  was  ascertained 
by  counsel  for  plaintiff,  during  the  recess  of 
tbe  court,  what  the  verdict  was.  So  far  as 
tbe  right  of  plaintiff  to  dismiss  its  action  was 
concerned,  we  thUik  the  ascertainment  of  tbe 
verdict  in  this  way  was  tantamount  to  Its 
publication.  In  tbe  language  of  Bleckley,  J., 
in  Meador  v.  Bank,  56  Ga.  609,  'The  plaintiff 
bad  lost  his  wager,  and  It  was  too  late  for 
blm  tb  withdraw  tbe  stake."  In  Peeples  v. 
Root,  4S  Ga.  592,  It  was  decided  that  tne 
plaintiff  may  dismiss  bis  case  at  any  time 
before  tbe  verdict  Is  published.  If  unknown 
to  blm.  Warner,  0.  J.,  delivering  the  opinion 
iu  that  case,  says:  "If  It  had  been  shown  to 
tbe  court  by  competent  evidence  that  the 
plaintiff  had  surreptitiously  or  otherwise  as- 
certained tiiat  tbe  Jury  had  found  a  verdict 
against  him  before  the  motion  was  made  to 
dismiss  the  case,  and  the  court  had  then  r& 
fused  to  dismiss  it,  on  that  account,  we 
sbould  not  have  t>een  disposed  to  interfere 
with  that  Judgment;  but  nothing  of  that  kind 
was  made  to  appear  to  the  court  In  tbls  case." 
Such  a  state  of  facts  was  made  clearly  to 
appear  in  the  present  case,  and  we  think  the 
court  was  right  In  overruling  tbe  motion  to 
dlamlas. 

2.  3.  There  were  various  grounds  in  the  mo- 
tion for  a  new  trial,  based  upon  alleged  er- 
rors In  different  portions  of  the  court's  charge 
on  tlu  lubject  of  the  burdea  of  proof  in  this 


case.  Aa  we  construe  the  charge  as  a  whole, 
Its  effect  was  to  Instruct  tbe  Jury  that  If  tbe 
proof  showed  goods  were  Intnuted  to  a  waze- 
houseman  by  the  owner,  and  tbe  warehouse' 
man  failed  to  deliver  the  same  on  demand, 
this  raised  a  presumption  of  negligence 
against  the  defendant,  but  that.  If  tbe  de- 
fendant accounted  for  tbe  same  by  showlitg 
tbey  were  destroyed  by  fire  not  caused  by  the 
defendant  or  Its  agents,  this  removed  tbe  pre- 
sumption, and  the  burden  of  proof  was  then 
upon  tbe  plaintiff  to  show  that  the  loss  was 
due  to  the  negligence  of  tbe  defendant,  be- 
fore there  could  be  a  recovery.  Civ.  Code, 
{  2D30,  declares,  "A  faUure  to  deliver  the 
goods  on  demand  makes  it  Incumbent  on  blm 
[tbe  warehouseman]  to  show  the  exercise  of 
ordinary  diligence."  There  is  quite  a  confilct 
of  authority  upon  this  subject,  hut  we  think 
tbe  weight  of  it  will  sustain  the  charge  of 
tbe  court  as  above  Interpreted.  For  authori- 
ties In  point,  see  28  Am.  &  Eng.  Enc.  Law, 
048-650;  Hale,  Ballm.  &  Carr.  p.  240  et 
seq.;  Schmidt  v.  Blood,  24  Am.  Dec.  149-155; 
Abb.  Tr.  Ev.  p.  562;  and  numerous  authori- 
ties cited  In  above  works.  On  tbe  same  line 
with  tbe  weight  of  authority  above  cited 
seems  to  be  the  ruling  of  this  court  In  Cun- 
ningham V.  Franklin,  48  aa.  531.  We  hardly 
think  the  section  of  the  Code  above  cited 
changes  the  common-law  rule  upon  the  sub- 
ject The  authorities  seem  to  be  uniform  to 
the  effect  that,  where  there  is  failure  on  tbe 
part  of  the  warehouseman  to  deliver  goods 
on  demand,  there  Is  a  presumption  of  liabil- 
ity, and  the  burden  is  on  blm  of  accounting 
for  the  goods;  but  it  does  not  follow  from 
tbls  that  the  burden  necessarily  remains  on 
blm  throughout  the  case,  for  he  may  account 
for  the  goods  by  showing  their  loss  in  such 
a  way  (by  burglary  or  an  accidental  fire,  for 
instance)  as  will  shift  the  onus,  and  will 
raise  the  pr^umptlon  that  the  loss  thus  ac- 
counted for  was  not  the  result  of  the  ware- 
houseman's negligence.  But  we  do  not  deem 
It  necessary  to  pass  directly  upon  this  ques- 
tion in  tbe  decision  of  this  case.  Even  If  the 
onus  proband!  was  upon  tbe  defendant  to  tbe 
fullest  extent  claimed  by  the  plaintiff  in  er- 
ror, we  think  It  was  successfully  carried  by 
the  uncontradicted  testimony  in  the  case. 
Tbe  theory  of  plaintiff's  coxmsel  evidently  was 
that  the  fire  was  communicated  to  the  ware- 
house from  the  engine  that  was  being  oper- 
ated by  tbe  contractor,  Brown,  and  was  the 
result  of  negligence,  in  not  having  the  engine 
provided  with  a  spark  arrester,  or  with  some 
contrivance  to  prevent  tbe  spread  of  fire,  and 
that,  this  contractor  being  an  employ^  of  tbe 
defendant  company,  this  negligence  was  at-, 
tributable  to  the  company.  There  is  no  ques- 
tion, under  the  testimony,  but  that  the  party 
engaged  in  the  operation  of  this  engine  was 
an  Independent  contractor,  and  was  not  sub- 
ject to  any  direction  and  contral  in  the  man- 
agement of  bis  machinery  and  in  tbe  oper- 
ation of  bis  business  by  the  railroad  com- 
pany. Civ.  Codeb  I  8818k  declares,  "The  em- 
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ployw  genenOy  H  not  raponriUe  Cor  torts 
committed  bio  employA  when  tbe  latter 
erardseo  an  independent  biulnesa,  and  In  It 
to  not  nbject  to  the  Immediate  direction  and 
control  of  the  employer."  The  work  and 
tnudoen  of  the  employer  In  this  partlcolar 
case  did  not  fall  within  any  of  the  provlelons 
of  BecUon  881d  of  the  avil  Code.  The  work 
was  not  wrongfol  In  Itself,  nor  was  It  a  nui- 
sance. From  prevloos  experience  and  knowl- 
edge of  the  defendant's  agents,  the  work  was 
not.  In  its  nature,  dangerous  to  others.  The 
act  which  the  contractor  was  doing  was  In 
Tlolatlon  of  no  dnty  Imposed  by  contract  with 
the  employer,  nor  In  violation  of  any  duty 
Imposed  by  the  statute;  and  the  employer 
did  not  retain  the  right  to  control  the  time 
and  manner  of  executing  the  work,  or  Inter* 
fere  and  assume  control,  so  as  to  create  the 
relatkm  of  master  and  servant;  nor  did  the 
employer  ratify  the  wrong  of  the  Independent 
contractor.  Where  none  of  these  things  ex- 
ist, It  manifestly  follows  from  the  statutes 
above  cited  that  there  can  be  no  liability  on 
the  pert  of  the  employer.  In  Railroad  Co. 
V.  KImberly,  87  Ga.  161.  IS  S.  E.  277,  It  was 
decided  a  railroad  company  Is  not  liable  for 
an  injury  caused  by  the  negligence  of  an 
indepmdent  contractor  In  constructing  its  rail- 
road, wbere  It  retains  no  control  over  the 
contractor,  except  to  see,  by  Its  superintend- 
ent, that  the  railroad  Is  built  according  to  the 
ctmtract  To  the  same  efFect,  see  Railroad  Oo. 
r.  IfcGonneU,  87  Ga.  7Be,  13  8.  E.  828;  Wn- 
son  T.  Wblte,  71  Ga.  506.  Bven,  then,  if 
there  was  any  error  In  the  charge  of  the  court 
m  the  subject  of  the  burden  of  proof,  such 
error  Is  not  canae  for  a  new  trial,  when  an- 
other trial  coidd  not  legally  result  In  a  dif- 
ferent verdict  Judgment  aflhrmed.  All  t3ie 
Jnstleea  ooncorrlng. 


BAXTBR  et  aL  T.  MATTOX. 
MATTOX  T.  BAXTER  et  al. 
(Snpremt  Court  of  Georgia.   Dec.  23, 1898.) 

ArPSAL— &STIBW— Loos  ILSD  LoOalNO  —  COKVBT- 

JJTCB8  or  Timber— CosBTttuoTioji— Lice S8B. 

1.  Where  the  Jadge  of  the  saperlor  court  has 
granted  a  temporary  injunction  after  a  hearing 
upon  the  merits  of  the  issnes  made  by  the  plead- 
ings in  a  case;  this  court  will  not  reverse  his 
juogtnent  solely  on  the  ground  of  a  technical  de- 
fect in  plaintifFs  petition,  when  It  does  not  ap- 
pear from  the  record  that  loch  defect  was  in< 
slsted  oa  In  tlu  conrt  bebiw  as  a  reason  why  the 
injunction  should  not  be  granted. 

2.  Where  a  grantor  conveys  by  deed  "all  of 
the  timber,  wood,  logv,  and  growing  trees  snit- 
able  for  sawmill  purposes,  and  being  manafac- 
tured  into  lomtier,  now  upon,  or  that  may  here- 
after grow  upon,  all  or  any  of  the  following 
lots  or  parcels  of  land  [describing  the  same  by 
giving  the  namber  of  each,  and  district  where 
located],"  which  words  in  th«  oonveyance  are 
followed  by  a  clause  that  "this  lease  to  expire 
ten  years  from  the  time  said  [grantee]  begins 
cnttiog  said  timber"  from  the  lots  of  land  men- 
tlimed,  the  effect  of  tkt  instrament  is  not  to  c<m- 
vey  to  tho  grantee  a  perpetual  rixht  to  nse  tim- 
ber on  the  land  as  long  as  any  may  be  growing 
thereon,  hut  to  limit  tise  right  of  sudi  use  to  a 


period  of  tan  years,  to  be  cempnted  fron  the 
time  the  grantee  begiui  cutting  the  timber. 

8.  Hie  period  of  liioitetion  in  such  a  convey- 
ance shotud  be  computed  as  to  the  entire  ianoi 
embraced  In  the  deed  from  the  time  the  grantee 
enters  upon  any  one  of  the  lots,  there  being  noth- 
ing in  the  conveyance  to  indicate  an  intention  by 
the  parties  thst  the  Instrument  should  be  treat- 
ed SB  a  separate  lease  to  each  lot,  and  to  limit 
the  time  of  occupancy  of  any  particular  lot  to  s 
period  of  ten  years  from  the  date  the  grantee  be- 
gins cutting  the  timber  on  such  loL 

4.  The  evidence  showing  a  clear  title  in  th« 
plaintifFs  to  the  premises  In  dispate  as  to  which 
the  injunction  was  granted;  and  further  show- 
ing that  the  defendants  intended  to  cut  timber 
from  the  land  for  sawmill  or  cross-tie  porpoMS 
after  the  expiration  of  the  lease  nnder  which 
they  held  withoat  any  right  or  legal  ioterent  in 
the  property,— the  court  did  not  err  la  giantiBi 
the  temporary  injunction. 

5.  There  was  no  error  In  that  portion  of  the 
judgment  of  the  conrt  below,  complained  of  in 
the  cross  UU  of  exceptions,  whidi  refused  to  ea- 
joln  the  defendants  from  cutting  and  using  tim- 
ber  snitaUe  f«:  sawmill  purposes  on  certain  of 
the  lands  mentioned  in  me  plaintiff's  petition; 
It  appearing  from  the  testimony  on  the  hearisg 
that  the  defendants  had  acqaired  all  rights  to 
Buch  timber  which  the  original  owner  of  the  land 
had  conveyed  by  deed  that  specified  a  sale  to  the 
grantee,  his  heirs  and  assigns,  of  all  the  timber, 
growing  trees,  etc  soitabie  for  sawmill  por- 
posee  ''now  upon  or  that  may  hereafter  grow 
upon  all  or  any  of  the  said  lots  of  land;"  the 
said  deed  containtng  no  limitation  whatever  at 
to  the  thne  of  enjoyment  of  the  privileges  theie- 
in  conveyed:  and  it  not  appearing  a  reaaanaUe 
time  for  their  exercise  had  expired. 

(Syllabus  by  the  Ckniri.) 

Error  from  inperlor  court,  Ollneh  county; 
J.  L.  Sweat,  Judge. 

Action  by  W.  H.  Mattoz  against  G.  8. 
Baxter  &  Oo.  and  others.  A  Judgment  wa;; 
rendered,  and  defendants  bring  error,  and 
plaintiff  fUea  &  croas  blU  oi  ezceptloBB.  Af- 
firmed. 

Spencer  R.  Atkinson,  Toomer  &  Reynolds, 
and  Leon  A.  Wllaon.  for  plalntlffia  In  error. 
R.  G.  Dlckerson  and  Hitch  &  iSjen^  tor  de- 
fendant In  error. 

LEWIS,  J.  1.  Tt  Is  Insisted  by  counsel  for 
plaintiffs  In  error  that  the  plaintiff  below.  Id 
his  application  for  Injunction,  did  not  pro- 
ceed according  to  the  provisions  of  section 
4927  of  the  Civil  Code,  and  that,  no  insol- 
vency of  the  defendants  and  no  Irreparable 
damages  belog  shown,  the  Injunction  should 
have  been  denied.  It  was  manifeslly  the  In- 
tention on  the  part  of  the  petitioner  to  bring 
his  case  within  the  provisions  of  the  section 
above  cited,  which  declares,  "In  all  applica- 
tions to  enjoin  the  cutting  of  timber  for  aaw- 
mlll  purposes,"  etc.,  "It  shall  not  be  neces- 
sary to  arer  or  prove  Insolvency,  or  that  the 
damages  will  be  Irreparable."  It  Is  tme 
there  Is  not  attached  to  the  petition  an  ab- 
stract of  title,  as  required  by  that  section. 
The  petition,  however,  alleges  that  both 
plaintiff  and  defendants  claim  under  a  com- 
mon grantor,— the  defendants  under  a  lease 
which  had  expired,— and  that,  therefore.  It 
was  unnecessary  to  attach  an  abstract  of 
title.  The  answer  denied  the  title  of  tiie 
plaintiff,  and  alleged  a  perfect  tttie  In  the 
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defentanta.  It  seems,  opon  tbe  Issue  tbus 
made  tbe  case  was  heard  before  tbe  jodge. 
It  nowbere  appears  In  tbe  record  that  any 
ol^tlon  was  made  to  tbe  plalntUTi  petition 
for  want  of  suffldeacy,  or  that  tbe  respond- 
ents  erer  urged  Uiat  tbe  Injunction  sbonld 
not  he  granted  on  account  of  this  defect  in 
tbe  petition.  It  Is  tme,  the  court  could  not 
bare  passed  upon  a  formal  demurrer  to  tbe 
petition  In  vacation,  but  tbe  grouDdB  of  sucb 
demurr«r  could  have  been  ni^ed  In  tbe  an- 
swer as  a  reason  wbj  tbe  application  should 
haTe  been  refused.  But  bad  the  questloD 
been  prraented  to  the  court,  and  tbe  oontra- 
tlon  of  plaintiffs  In  error  been  snatalned,  as 
It  doubtless  wdqM  bare  been,  the  defect 
complained  of  could  readily  bare  been  eared 
by  amendment  It  la  fair,  from  tbe  record 
t>efore  vs,  to  treat  this  technical  defect  as 
liaTlng  been  waived  by  tbe  plalntUts  in  error 
on  tbe  bearing  below.  It  sbonld  at  least 
bare  appeared  that  aacb  a  question  was  pre- 
sented to  the  trial  judge,  before  we  would 
be  antborfaed  to  reverse  bis  Judgment  sim- 
ply on  account  of  an  amendable  defect  In 
tbe  plalntUPs  pleadings,  especially  In  view 
of  the  fact  that  the  plaintiff  presented  and 
totrodnced  In  evidence  a  complete  chain  of 
title  to  the  land;  and  no  point  was  made  on 
tilal  beiow  that  be  failed  to  attach  an  ab- 
stract of  tbe  papera  before  the  Judge  to  bis 
petition. 

2.  It  aroears  from  the  record  that  all  the 
lands  Involved  In  this  lltlgatloQ  originally 
belonged  to  H.  A.  and  H.  P.  Mattox.  On 
September  27,  18S1,  they  conveyed  to  one 
Beppard  all  the  timber,  logs,  and  growing 
trees  suitable  for  sawmill  parposes,  and  be- 
ing manufactured  Into  lumber,  upon  certain 
lots  of  land;  describing  tbe  same  by  num- 
lier,  district  and  county.  In  this  deed  tbere 
was  no  limitation  as  to  the  time  in  which 
tbe  grantee  or  bis  belrs  and  assigns  should 
liave  a  right  to  use  tbe  timber  designated. 
On  tbe  same  day  a  conveyance  was  made  by 
E.  A.  and  H.  P.  Mattox  to  Reppard  of  tim- 
ber on  certain  other  lots  of  land,  and  direct* 
17  fMlowlng  this  granting  clause  was  this 
sentence:  "Tbia  lease  to  expire  ten  years 
from  tbe  time  said  Rem>BTd  begins  cutting 
said  Umber."  On  January  2S,  1883,  there 
"vraa  a  like  conveyance  between  tbe  same 
parties  at  timber  on  other  lots  of  land,  de- 
scribed in  like  manner;  and  following  tbla 
granting  clanae  was  tbe  statement:  "And  It 
fas  hereby  covenanted,  understood,  and  agreed 
by  and  between  tbe  parties  to  this  Inden- 
ture that  tbe  party  of  the  second  part,  his 
belrs  and  assigns,  are  limited  to  the  period 
of  ten  yean^  time  in  which  to  cut  and  re- 
move tiie  timber,  logs,  and  trees  suitable  for 
sawmill  purposes,  or  being  manufactured  in- 
to lumber,  upon  the  lots  aforesaid,  from  the 
time  tb^  commence  to  cut  and  remove  tbe 
same  therefrom."  The  injunction  was  re- 
fused as  to  the  property  described  in  the 
deed  first  mentioned  above,  but  was  granted 
aa  to  that  described  In  the  last  two  deeds; 


and  to  tbla  granting  of  the  Injunction  tbe 
plaintiffs  In  error  except  It  Is  Insisted  by 
counsel  for  plalnttffa  In  error  that  the  clauses 
imposing  limitations  upon  tbe  right  of  tbe 
defendant  to  cut  timber  In  tbe  last  two  deeds 
referred  to  are  repugnant  to  the  operative 
words  of  tbe  grant,  and  that  therefore,  tbe 
former  words  should  prevail,  and  the  limita- 
tion clause  should  be  treated  as  of  no  effect 
at  all.  Section  3607  of  the  Civil  Oode  pro- 
vides, '*It  two  clauses  In  a  deed  be  utterly 
biconslstent  the  former  must  prevail,  but 
tbe  Intention  of  tbe  partieB,  from  tbe  wb(rie 
Instrument  should,  If  possible,  be  ascertain- 
ed and  carried  into  effect"  Applying  this 
cardinal  rule  of  Intention  of  the  parties  as 
indicated  by  the  terms  used  in  these  Inatm- 
ments,  we  do  not  think  there  is  any  diffi- 
culty In  arriving  at  their  proper  construc- 
tion. Tbe  limitation  clause  was  manifest- 
ly Intended  as  an  addendum  or  proviso  to 
the  granting  cbiuse  that  had  Just  preceded 
it  There  Is  do  utter  and  irreconcilable  In- 
consistency between  the  two  clauses.  Con- 
struing tbe  first  clause  alone,  and  In  the 
light  of  what  follows,  It  was  not  a  convey- 
ance of  a  fee-simple  title  to  land,  but  a  nwre 
grant  of  a  license  to  use  timber  growing 
tbereon  for  certain  purposes.  BJven  If  there 
bad  been  no  limitation  fixed  as  to  how  long 
tblB  rlgbt  should  be  exercised,  from  the  na- 
ture of  tbe  grant  It  was  obliged  to  terminate 
at  some  time,  though  Indefinite;  for  It  cer- 
tainly would  have  ended  when  all  the  tim- 
ber had  been  cut  Now  tbe  danae  that  fol- 
lows limits  and  qualifies  the  granting  clauae, 
and  expressly  and  definitely  fixes  the  time, 
which  would  otherwise  have  been  Indefinite, 
as  to  when  tbe  lease  was  to  expire.  In  tbe 
case  of  Hnle  v.  McDanlel  (decided  at  tbe  last 
term)  81  S.  E.  189,  It  appeared  that  tbe  grant- 
ing clause  of  a  deed  from  a  father  to  his 
daughter,  construed  and  considered  alone, 
and  not  In  connection  with  the  clauses  that 
followed,  conveyed  an  absolute,  fee-simple 
estate  to  the  daughter.  In  tbe  habendum 
clause  of  that  deed,  following  the  granting 
clause,  were  Included  the  names  of  the 
daughter's  two  children,  as  grantees.  It 
was  there  decided  that  the  whole  lustra- 
ment  should  be  construed  together,  so  as  to 
give  effect  If  possible,  to  the  entire  deed, 
and  ascertain  from  all  Its  terms  the  real  in- 
tention of  the  parties,  that  tiie  granting 
clause  was  modified  by  tbe  words  In  the 
habendum  clause,  and  that  an  estate  In  com- 
mon was  conveyed  to  tbe  daughter  and  the 
otber  two  persons  named.  The 'authorities 
cited  In  tbe  opinion  rendered  In  tiiat  case 
s.pply,  if  poBSible,  with  much  more  force  to 
tiie  present  case,  for  In  this  ease  there  Is 
much  less  reason  to  Invoke  the  doctrine  of 
repugnancy.  Gonstmlng  tbe  entire  instru- 
ment as  a  whole,  there  can  be  no  question 
but  that  the  real  Intention  of  tbe  parties 
was  to  limit  this  lease  to  a  period  of  10  years 
from  the  time  tbe  lessee  commenced  to  ez- 
«FeiBe  bis  ri^ts  therannder  by  eottlag  tbe 
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timber;  and.  this  period  hftvlDg  expired  be- 
fore the  filing  of  this  petition,  the  plaintiffs 
In  error  clearly  had  do  interest  In  the  prop- 
erty by  virtue  of  their  lease  under  which 
they  claimed  title. 

3.  It  was  further  Insisted  by  counsel  for 
plaintiffs  In  error  that,  the  lands  being  de- 
scribed severally,  the  license  was  several  as 
to  each  lot,  and  the  exercise  of  the  license  np- 
on  one  lot  could  not  be  construed  as  extend- 
ing to  another,  upon  which  the  licensee  had 
not  In  (act  entered.  The  case  of  Barber  v. 
t^haffer.  76  Ga.  28Q,  was  cited  by  counsel  for 
plaintiffs  In  error,  where  It  was  held  that 
when  a  deed  did  not  convey  or  purport  to 
/»>nvey  one  tract  of  land,  but  several  distinct 
and  separate  lots,  of  40  acres  each,  without 
any  Intimation  of  the  sale  of  all  as  one  tract, 
possession  of  one  of  the  lots  named  did  not 
by  construction  extend  over  the  others,  un- 
der the  deed  as  color  of  title.  We  do  not 
think  the  case  In  point.  In  the  first  place, 
the  question  there  was  one  of  prescription,— 
a  matter  regulated  by  the  statute,  and  not  In 
any  wise  dependent  upon  the  contract  or  In- 
tention of  the  parties.  The  case  at  bar  Is 
one  of  Intention,  to  be  gathered  from  the 
terms  of  a  written  contract,  and  does  not  at 
all  relate  to  a  prescriptive  title.  In  John- 
son V.  Slmerly,  90  Ga.  612,  16  S.  B.  951.  It 
was  ruled,  even  upon  the  subject  of  a  pre- 
acrlptive  title,  that  where  a  deed  conveyed 
five  contiguous  lots,  describing  them  by  their 
numbers,  and  naming  the  aggregate  quanti- 
ty of  land  conveyed,  the  whole,  although  call- 
ed In  the  deed  "five  tracts  or  lots  of  land, 
containing  20S,^  acres  each,"  may  be  consid- 
ered as  one  entire  tract  the  boundaries  of 
which  are  the  original  lines  on  the  margins 
of  the  tract  as  established  by  the  state  when 
the  lots  were  laid  off  In  the  original  survey. 
On  page  616,  90  Ga..  and  page  952,  16  S.  B., 
SlmmoQB,  J.  (now  chief  Justice),  In  dellver- 
li^  the  opinion  of  the  court,  distinguishes 
that  case  from  the  one  cited  In  76  Ga.  above, 
and  says:  ''That  decision  does  not  mean, 
.however,  that,  where  the  land  described  Is  In 
fact  one  tract.  It  must,  in  so  many  words, 
be  called  one  tract.  In  that  case  the  lota 
were  not  adjacent,  but  some  of  them  were 
-separated  from  the  others  by  intervening 
lots."  It  Is  not  pretended  in  this  case  that 
these  lots  of  land  embraced  In  each  deed  do 
not  lie  in  one  body.  The  only  apparent  dif- 
ference between  these  deeds  and  the  one 
mentioned  in  90  Ga.  is  that  the  latter  desig- 
nated the  aggr^^ate  number  of  acres.  But 
It  will  be  seen  that  the  decision  of  the  court 
was  based  upon  the  idea  that  In  point  of 
fact  the  land  lay  in  one  body.  In  principle, 
■It  can  make  no  difference  whether  the  ag- 
j^regate  number  of  acres  Is  given  In  the  deed, 
4>T  whether  It  mentions  only  the  number  of 
acres  of  each  lot;  the  aggregate  then  being 
a  matter  of  simple  addition.  In  the  absence 
of  any  words  or  intimation  In  the  deed  to  the 
.contrary,  we  think  It  was  clearly  the  inten- 
lUoa  of  these  parties  to  treat  the  lands  men- 


tioned in  each  deed  as  mk  body;  and  the 
right  to  enter  thereon  and  cut  timber  ou  any 
part  of  the  same  terminated.  a«  to  all  of  It, 
when  the  cutting  commenced  on  the  land  con- 
veyed, whether  It  commenced  on  every  par- 
cel thereof  at  the  same  time  or  oot- 

4.  On  February  22,  188&,  as  appears  fron 
the  official  report,  H.  A.  and  H.  P.  Mattoz. 
who  were  then  the  owners  of  the  land  In 
question,  subject  to  the  lease  of  the  timber 
they  had  previously  made  thereon,  conveyed 
the  land,  under  a  power  of  sale  contained  in 
a  mortgage  thereon,  to  the  Peacock  ft  Hunt 
Naval-Stores  Company.  This  mortgage  was 
recorded  March  13,  1895.  By  virtue  of  the 
power  of  conveyance  the  property  passed 
from  the  mortgagee  to  one  Baldwin  by  a 
deed  dated  September  12,  1805,  and  Baldwin 
conveyed  the  property  to  the  plaintiff  by  a 
deed  dated  July  22,  1806.  This  constituted 
the  chain  of  plaintiff's  title.  The  defendants 
claimed  ultimately  from  same  source  by  vir- 
tue of  the  lease  from  H.  A.  and  H.  P.  Mat- 
tox  to  R^pard,  and  by  successive  convey- 
ances from  his  grantees  down  to  the  defend- 
ants. As  before  seen,  that  lease  had  ex- 
pired upon  the  filing  of  the  petition,  and 
therefore,  so  far  as  the  rights  conveyed  by 
the  lease  were  concerned,  the  defendants  had 
DO  title,  and  were  mere  trespassers.  It  to 
insisted,  however,  by  counsel  for  plaintiffs  In 
error,  that,  under  successive  conveyances 
from  grantees  under  this  lease,  the  property 
finally  passed  to  D.  B.  Paxton  and  H.  P. 
Mattox.  H.  P.  Mattox  was  ODe  of  the  orig- 
inal owners,  and  It  Is  urged  that  Inasmuch  as 
there  was  a  receiver's  sale  under  a  creditocef 
petition  filed  October  17.  1803.  against  D.  B. 
Paxton  and  H.  P.  Mattox,  all  the  interest  of 
H.  P.  Mattox  as  a  tenant  In  common  to  the 
land  Itself  passed  by  virtue  of  that  sale,  and 
the  defendaDts.  holding  under  purchasers  at 
that  sale,  acquired  such  Interest  of  H.  P. 
Mattox,  and  an  absolute  Injunction  was 
wroi^.  since  they  occupied  the  position,  as  to 
a  certain  Interest  In  the  laud,  of  tenants  la 
common.  It  is  true,  this  creditors*  petition 
was  filed  before  the  mortgage  above  mention- 
ed, given  by  H.  A.  and  H.  P.  Mattox;  but  it 
does  not  i^rpear  from  the  Fectnrd  when  the 
receiver  was  appointed,  or  when  he  took 
charge  of  these  lands,  or  whether  he  simply 
took  charge  of  the  timber  under  the  lease  or 
the  laud  Itself.  Including  the  Interest  of  H. 
P.  Mattox  therein.  The  record,  however, 
does  dlscloi^e  that  a  verdict  and  decree  In 
the  case  finding  in  favor  of  a  permanent  inr 
Junction  and  receiver  were  not  rendered  nntQ 
the  April  term,  1806,  of  Clinch  superior  court 
which  was  after  the  mortgage  by  H.  A.  and 
H.  P.  Mattox  was  given  and  recorded.  The 
conveyance  under  receiver's  sale  w«s  not 
made  uotil  September  13, 1805,  after  the  con- 
veyance by  the  mortgagee  from  H.  A.  and  H. 
P.  Mattox  under  the  power  of  sale.  When 
this  receiver's  sale  was  had.  In  1800.  the 
lease  of  the  timber  on  tbese  lands  had  not  ex- 
pired, and  it  was  theo  owned  1^  the  defend- 
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ants,  Paxton,  and  Mattox.  The  presumption 
tberefore  ts  that  It  was  only  their  Interest  In 
the  timber  which  the  receiver  seized,  and 
which  was  sold  under  the  order  of  court 
But,  whether  this  was  done  or  not,  no  great- 
er Interest  conld  be  conveyed,  as  H.  P.  Mat- 
tox had  previously  parted  with  all  the  re- 
maining interest  he  ever  had  in  the  land. 
Oar  conclusion,  therefore,  Is  that  the  evi- 
dence clearly  showed  a  perfect  title  in  the 
defendant  In  error,  and  that  the  plaintiflfs  In 
error  were  mere  trespassers  upon  the  land 
as  to  which  the  Injunction  was  granted. 

5.  As  to  the  rights  acquired  by  the  grantee 
and  his  successors  In  title  under  the  first  deed 
from  H.  A.  and  H.  P.  Mattox.  meutloned  In 
the  oflBclal  report,  the  case  is,  however,  quite 
dllTerent.  This  deed  Is  without  any  limita- 
tion whatever  as  to  the  time  for  exercising 
the  license  and  privileges  thereby  conveyed. 
Indeed,  It  -stipulates  In  express  terms  that  It 
conveys  all  "of  the  timber,  wood,  logs,  and 
growing  trees  suitable  for  sawmill  purposes, 
and  being  manufactured  into  lumber,  now 
upon,  or  that  may  hereafter  grow  upon,  all 
or  any  of  the  said  lots  of  land."  and  also  con- 
veys to  the  grantee,  his  heirs  and  assigns,  the 
right  and  privilege,  "now  and  at  any  and  all 
times  hereafter,"  to  enter  upon  the  lands  for 
the  purpose  of  cutting  such  timber.  If  it  be 
possible  to  convey  such  a  license  In  perpetuity. 
It  would  be  difficult  to  conceive  how  such  an 
Intention  could  be  more  clearly  expressed  than 
It  Is  in  this  deed.  The  Judge  refused  the  In- 
junction as  to  the  timber  on  this  land,  and 
this  is  assigned  as  error  by  the  plnintlCf,  in 
his  cross  bill  of  exceptions,  "for  the  reason 
that  the  evidence  shows  that  the  privilege 
claimed  by  the  defendants  of  cutting  sawmill 
limber  upon  said  lands  has  been  already  exer- 
cised by  their  grantors."  If  It  Is  meant  by 
this  reason  given  for  the  assignment  of  error 
that  the  defendants'  predecessors  In  title  had 
exhausted  from  the  land  all  the  timber  they 
were  entitled  to  under  the  deed,  the  record 
utterly  falls  to  sustain  such  a  contention. 
There  ts  nothing  in  the  testimony  to  authorize 
a  conclusion  that  the  defendants  Intended  to 
enter  upon  -  the  land  for  any  other  purpose, 
Bare  to  cut  and  use  Just  such  timber  thereon 
as  Is  described  In  the  above-mentioned  deed. 
We  hardly  think  the  doctrine  that  licensees 
should  be  allowed  only  a  reasonable  time  in 
which  to  enjoy  their  privileges  would  apply 
to  the  purchaser  and  his  assigns  In  this  case; 
for  the  deed  conveys,  not  only  timber  ot  a 
certain  description  then  growing  on  the  land, 
but  all  that  may  hereafter  grow  thereon, 
without  any  limitation  whatever  as  to  time. 
The  grantee  and  his  assigns  In  this  deed  are 
not  mere  licensees.  The  deed  evidences  a 
Bale  to  them  of  property,  and  It  conveys  to 
them  an  interest  In  real  estate.  It  Indicates 
an  intention  of  the  grantor  to  allow  the  exer- 
cise of  the  powers  and  privileges  epeclfled  so 
long  as  timber  suitable  for  sawmill  purposes 
contlnned  to  exist  or  grow  upon  the  land.  It 
Is  perhaps  true,  as  a  general  principle,  tbat 
S2&E.— 7 


where  a  right  Is  conveyed  to  enter  upon  land, 
and  cut  or  use  trees  or  timber  thereon  of  cer- 
tain size  or  quality,  It  no  time  Is  specified  In 
the  conveyance  within  which  the  trees  are 
to  be  cut  and  removed  It  must  be  done  within 
a  reasonable  time,  and  this  Is  usually  a  ques- 
tion of  fact,  depending  upon  the  circumstances 
of  each  particular  case;  but  the  deed  before 
us  seems  to  convey  an  absolute  title  to  certain 
timber  upon  the  land,  with  the  right  to  en- 
joy the  same  "now  and  at  any  and  all  times 
hereafter."  From  1  Washb.  Real  Prop.  p.  16, 
we  quote  the  following:  "But  if  the  owner  of 
land  giants  the  trees  g^wlng  thereon  to  an- 
other and  his  heirs,  with  liberty  to  cut  and 
carry  them  away  at  his  pleasure,  forever,  the 
grantee  acquires  an  estate  In  fee  In  the  treca, 
with  an  Interest  In  the  soil  sufficient  for  their 
growth,  while  the  fee  In  the  soil  itself  remains 
In  the  grantor."  This  text  Is  supported  by 
decisions  In  the  following  cases:  Heflln  v. 
Bingham,  56  Ala.  566;  aap  v.  Draper,  4  Mass. 
206;  Opinion  of  Cole,  J.,  In  Blch  v.  ZeilsdorfT, 
22  Wis.  548,  and  authorities  therein  cited. 
It  follows  from  the  above  that  the  general 
rule  of  law,  that  a  license  is  strictly  confined  to 
the  original  parties,  and  is  not  assignable,  has 
no  application  here.  Such  a  license  has 
reference  to  purely  a  personal  privilege,  and 
Is  not  coupled  with  an  interest  In  the  property. 
18  Am.  &  Bog.  Bnc.  Law,  p.  545,  and  the 
numerous  authorities  cited  In  the  notes.  But 
even  if,  under  any  peculiar  circumstances,  the 
doctrine  of  reasonable  time  could  be  applied 
to  the  rights  of  a  grantee  under  such  a  con- 
veyance as  we  are  now  considering,  there  is 
nothing  In  the  record  before  us  to  Indicate 
that  such  time  had  expired  ha  this  particular 
case:  and  we  conclude  that,  In  any  view  of 
the  law  that  may  be  taken  upon  the  subject, 
the  court  did  not  err  In  refusing  to  enjoin  the 
defendants  from  entering  upon  the  lands  de- 
scribed in  this  deed  for  the  purpose  of  cutting 
timber  for  sawmill  purposes.  Judgment  both 
on  the  main  and  cross  bill  of  exceptions  af- 
firmed. All  the  Justices  concurring;  LUMP- 
KIN, P.  J.,  dubltante  as  to  the  point  decided  In 
the  first  headnote. 


McGUXiLOUGH  v.  EIAST  TENNESSBB,  V. 
&  G.  RT.  CO. 

(Supreme  Court  of  Georgia.  Dec.  20,  1808.) 

Nbw  Trial— Brief  or  Evidbncs— Ejbcthkxt 

—Verdict. 

1.  Where  a  brief  of  evidence  was  filed  with- 
in the  time  prescribed,  by  an  order  duly  grant- 
ed, wherein  it  was  provided  that  such  brief  might 
be  approved  at  the  hearing  of  the  motion  for  a 
new  trial  to  which  this  brief  related,  an  ap- 
proval at  the  hearing  was  in  time. 

2.  That  a  brief  thus  approved  merely  refer- 
red to,  and  in  this  manner  made  a  part  there- 
of, a  former  brief  of  evidence,  which  had  been 
filed,  approved,  and  made  a  part  of  the  record 
In  the  same  case,  without  incorporating  the  old 
brief  in  the  new,  afforded  no  cause  for  dUmiss- 
ine  the  motion  for  a  new  trial. 

3.  A  verdict  In  an  ejectment  case,  whereby 
the  jury  undertake  to  find  for  the  plaintiff  a 
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portloD  only  of  the  premises  sued  tor,  sad  tb« 
terms  of  Wbicli  are  so  vague  and  indefinite  that 
the  land  therein  referred  to  cannot  be  located 
and  identified  by  conatrnine  the  rerdlct  in  the 
light  of  the  pieadiDgs,  and  the  metes  and  boandl 
of  which  could  be  arrived  at  oaly  hy  resorting  to 
extrinsic  evidence.  Is  too  uncertain  to  aUHwrt  m 
judgment. 

•  (Syilaboa  by  the  Oovrt) 

Error  from  gapei1<»-  court.  Gtyna  county; 
X  It.  Sweat  Judge. 

Action  by  3.  H,  McCanougb  against  the 
Bast  Tennessee,  Virginia  ft  Georgia  Railway 
Company.  Jodgment  for  defendant,  and 
plalntJff  brings  error.^  Affirmed. 

Grovatt  ft  Whitfield,  for  plaintiff  In  error. 
Goodyear  ft  Kay,  A>r  defendant  in  error. 

SIMMONS,  a  J.  McCuUough  brought  his 
complaint  tor  land  against  the  East  Ten- 
nessee, Virginia  ft  Georgia  Railway  Com- 
pany. The  petition  alleged  that  the  defend- 
ant was  in  possession  of  a  certain  strip  of 
land  2,600  feet  In  length,  and  17  feet  mwe 
or  less  hi  width,  and  that  tills  strip  was  a 
part  of  certain  lands  which  had  been  leased 
by  the  mayor  and  council  of  the  city  of 
Bmnswiclc  to  certain  parties,  who  had  as- 
signed these  leasee  to  the  plaintiff.  The 
railway  onnpany  defended  und^  a  lease 
from  the  same  authorities  made  In  June^ 
laas.  and  a  license  granted  in  March,  1871; 
the  contention  being  that  the  defendant  had 
gone  into  possession  of  the  land,  and  built 
thereon  its  roadbed,  and  had  been  In  con- 
tinuous and  adverse  iKSsesslon  for  more  than 
20  years  before  the  t^lntlff  flled  his  action. 
Upon  the  trial  of  the  case,  the  jury  return- 
ed the  following  verdict:  "We,  the  jury, 
find  for  the  plaintiff  for  that  portion  of  the 
land  In  dispute  on  which  the  defendant  rail- 
road company  built  their  track  In  1890.  and 
we  also  find  for  the  plaintiff  in  the  sum  of 
♦3,125,  for  rent  up  to  date,  January  25v 
1897."  A  motion  for  a  new  trial,  containing 
several  grounds,  was  made  by  the  railway 
company,  and  granted  generally  by  the 
judge,  being  the  second  grant  of  a  new  trial. 
See  McCuUough  v.  Rallwi^  Gc,  97  Oa.  373, 
23  S.  E.  838. 

1,  2.  When  the  motion  for  a  new  trial  came 
on  to  be  heard,  the  respondent  moved  to  dis- 
miss it  upon  the  ground  that  the  motion  was 
"not  accompanied  by  any  legal,  and  duly 
flled  and  approved  or  agreed,  brief  of  evi- 
dence." This  motion  was  overruled,  and  the 
respondent  excepted.  It  appears  from  the 
record  that  on  January  29,  1808,  the  Judge 
granted  an  order  giving  the  movants  30  days 
^thln  which  to  prepare  and  file  a  brief  of 
crrldence  In  the  case.  In  the  same  order,  he 
allowed  the  movant  to  refer  to  In,  and  thus 
make  a  part  of,  this  brief  of  evidence,  a 
brief  of  evidence  flled  and  approved  In  the 
flrat  motion  for  a  new  trial,  without  Incor- 
porating It  In  the  second  brief.  The  brief 
of  evidence  was  flled  on  February  23,  1888, 
and  at  the  hearing.  February  28,  1898,  after 
some  corrections  had  been  made,  the  jndge 


approved  It  Under  tkese  facts,  U  was  not 
error  for  the  jadge  to  refttse  to  dismiss  the 
motion.  The  brief  of  evldeBce  la  the  first 
motion  for  new  trial  had  beoone  a  record  of 
the  court,  and  bad  been  agreed  upon  and  ap- 
proved, and  we  tblnk  the  court  could  allow 
It  to  be  made  a  part  of  the  new  brief  merely 
by  reference,  without  Incorporating  It  there- 
in; It  appearing  that  the  old  brief  was  used 
In  the  seccwd  trial  for  the  purpose  of  contra- 
dicting one  of  the  witnesses  for  the  plaintiff, 
and  that  It  was  agreed  by  the  parties  that 
the  whole  of  it  should  go  In  evidence  on  this 
trial.  What  was  the  object  of  counsel  In 
putting  In  the  whole  brief  does  not  appear. 
It  was  a  mere  r^titioo,  in  many  respects, 
at  the  oral  evidence  taken  on  the  last  trial. 
There  was,  In  our  opialon,  no  excuse  for 
dunutlng  the  whole  of  the  old  brief  Into  the 
case,  when  only  a  portion  of  It  was  needed 
for  the  purpose  of  contradicting  the  witness. 
The  better  practice  would  have  been  to  use 
that  part  csily  which  was  necessary  for  the 
contradictkm  of  the  wltBess,  and  to  Include 
the  part  ao  used  In  the  new  brief.  It  Is  bad 
practice  to  Incumber  the  records  with  volum- 
inous documentary  evidence,  when  It  Is  to- 
tally Immaterial  and  Irrelevant  to  the  case 
on  trial.  A  great  many  records  are  brought 
here  which  contain  what  purport  to  be  briefs 
of  evidence,  when  such  briefs  could  be  easily 
reduced  to  a  very  much  smaUer  size. 

3.  The  motion  f^  a  new  trial  contained 
the  general  grounds  that  the  verdict  was 
contrary  to  law  and  the  evidence,  and  that 
the  verdict  was  void  for  uncertainty.  It 
will  be  remembered  that  the  plaintiff  sued 
for  a  strip  of  land  on  which  was  situated 
the  roadbed  of  the  defendant,  2,500  feet  In 
length  and  17  feet  In  width.  There  was,  so 
Car  as  the  record  discloses,  no  amendment 
to  the  dedaratioQ.  The  Jury  returned  the 
verdict  above  set  out  Our  opinion  la  that 
this  verdict  is  so  uncertain  as  to  the  amount 
of  the  strip  found  by  the  jury  to  be  the  prop- 
erty of  the  plaintiff  that  a  writ  of  possession 
cannot  be  Issued  in  his  favor.  Construiug 
the  verdict  with  the  pleadings.  It  Is  clear 
that,  if  the  writ  of  possession  Issned  In  ac- 
cordance with  the  verdict,  the  sheriff  could 
not  know  which  part  of  the  strip  of  land  to 
take  from  the  defendant  to  give  Into  the  pos- 
session of  McCullough.  There  was  nothing 
said  In  the  declaration  about  that  part  of  the 
strip  on  which  the  roodhed  of  the  company 
was  built,  in  1300,— no  allegation  as  to  the 
length  of  the  road  built  at  that  time.  In  the 
case  of  Harwell  v.  Foster,  d7  Ga.  2<A,  22  S- 
B.  994,  It  was  held:  "If  the  premises  soed 
for  be  described  as  a  certain  number  of  acres 
embraced  In  a  lai^er  tract,  which  latter  tract 
is  accurately  described,  but  tbere  la  no  fw- 
ther  description  of  the  particular  premises 
sued  for,  such  description  Is  too  Indefinite  to 
be  made  the  basis  of  a  recovery;  and  If,  up- 
on the  trial,  the  evidence  for  the  plaintiff  be 
as  uncertain  as  the  description  laid,  a  noa- 
suit  should  be  awarded;  and  even  greattf 
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certainty  In  ttie  evidence  wonid  not  proTcat 
a  uonsnit.  unless  the  declaration  be  amend- 
ed so  as  to  conform  to  tbe  evidence.  If  ttUs 
la  true  at  tbe  declaration^  It  la  also  trne  of  a 
verdict  which  finds  only  a  part  of  the  land 
claimed  In  the  declaration*  when  the  verdict 
does  not  with  certainty  describe  the  land 
found.  We  thhik  that  this  verdict  was  not 
suffldentiy  oertahi,  as  to  the  premises  found, 
to  authorize  the  court,  from  it  and  the  plead- 
ings, to  tesne  a  writ  of  possession  which 
would  with  certainly  point  out  to  the  sheriff 
the  particular  tract  of  which  to  put  the 
plaintiff  In  possession.  It  Is  claimed  that  the 
court  bad  a  right  to  look,  not  only  to  the 
Terdlct  and  the  pleadings,  but  also  to  the  evi- 
dence. In  rendering  judgment  on  the  verdict, 
and  tha^  by  taking  the  evidence  adduced  on 
the  trial,  It  could  be  determined  what  par- 
ticnlar  i^eee  of  land  the  Jury  Intended  to 
find  for  the  lOalntlff.  Tbe  motJon  tor  a  new 
trial  claims  that  the  Judge  had  no  right  to  do 
this  In  entering  up  bis  Judgment  We  can- 
not consider  tbe  ground  of  the  motion  com- 
l^idnlng  of  the  Judgment  entered  up.  That 
a  Judgment  has  been  erroneonsly  entered  up 
Is  no  ground  for  a  motion  for  a  new  trial, 
but  should  be  excepted  to  directly.  As  far 
as  the  record  discloses,  no  legal  exceptions 
were  taken  to  the  Judgment  la  the  present 
case.  We  must,  therefore,  consider  the  ver- 
dict ItBdf,  to  determine  whether  It  is  void 
for  uncertainty.  There  Is  no  donbt  that  a 
verdict  may  be  amended  In  form  when  fbSs 
Is  done  at  tbe  proper  time,  and  there  la  no 
doubt  that  the  Judge  had  the  right.  In  the 
present  case,  upon  the  application  of  counsel 
for  either  party,  or  upon  his  own  motion,  to 
order  the  Jury  to  return  to  their  room,  and 
BO  amend  their  verdict  as  to  make  it  speci- 
fy, plainly  and  clearly,  what  part  of  the 
premises  they  Intended  to  find  for  the  plain- 
tiff. But  nothing  of  the  sort  was  don& 
While  there  are  some  cases  In  our  Repotts 
holding  that  the  Judge  may  amend  or  con- 
strue a  verdict  by  the  pleadings  and  the  evi- 
dence, yet  In  a  case  In  ejectment,  like  this, 
where  great  particularity  must  be  required 
In  tbe  description  of  the  premises,  both  In 
tbe  declaration  and  tn  the  finding  of  the  Jury, 
we  think  (hat  the  jnc^  should  not  form  the 
Judgment  by  Interpolating  Into  the  verdict, 
from  tbe  evidence,  descriptions  of  the  prop- 
erty wblch  do  not  appear  in  the  verdict  or 
the  pleadings.  If  a  plaintiff  should  sue  for 
three  lots  of  land,  describing  each  accurate- 
ly, and  tbe  jiu7  should  find  for  talm  one  lot 
witbout  describing  or  locating  It,  or  stating 
which  of  the  three  lots  was  intended,  cer- 
tainly the  Judge,  In  construing  the  verdict, 
oould  not  designate  In  his  Judgment  a  partic- 
ular one  of  the  lots,  and  order  a  writ  of  pos- 
■easion  to  Issue  therefor.  We  are  <^  the 
opinion  that  when  one  brings  an  action  for 
an  entire  tract  of  land,  and  the  jury  find  for 
him  only  a  portion  of  such  tract,  unless  the 
decHaration  Is  so  framed  or  amended  as  to 
deacElbtt  that  portion  with  sufficient  partie* 


ularlty,  the  verdict  should  specify  with  cer- 
tainty such  portion  as  is  found  to  be  the 
property  ot  the  plaintiff.  In  such  a  case, 
the  description  in  the  verdict  should  be  as  ac- 
curate and  certain  as  is  required  in  the  dec- 
laration in  a  suit  of  ejectment.  We  are 
aware  that  the  old  rule  was  that  the  Jury 
could  return  a  general  verdict  where  the 
plaintiff  proved  his  tlUe  to  a  portion  only  of 
the  premises  sued  for;  it  being  said.  In  sus- 
taliUng  the  rule,  that  tbe  plaintiff  could  en- 
ter upon  the  other  part  of  the  premises— tliat 
to  which  he  bad  shown  no  tiUe— at  his  peril, 
and  be  subject  to  an  action  of  trespass;  but 
that  rule  has  long  ago  been  abandoned,  tbe 
true  one  being  that  stated  'above.  'By  that 
method,'  as  was  said  by  Ruffln,  0.  3^  In  the 
case  of  Pierce  v.  Waunett,  32  N.  C.  446,  45% 
'questions  are  settled  at  once  which  might 
otherwise  produce  troublesome  controversy 
In  other  forms.'"  See,  also^  Hicks  v.  Brln- 
SOD,  100  Ga.  596,  28  S.  B.  3S0;  McArthuz  v. 
Porter.  6  Pet  SOS;  Hltchcox  v.  Bawson,  14 
Grat  526;  Kyser  v.  Cannon,  28  Ohio  St  359; 
Smith'  T.  Jenks,  10  Seig.  &  B.  158;  Oromme- 
lln  V.  Ulnter,  d  Ala.  594;  Bennett  v.  Morris, 
9  Fort  171;  Gregory  v.  Jacksons,  6  Munf. 
25.  Judgment  All  tbe  juatkM 

concnrrlng. 


PAtTLE  V.  TANNBR,  Sheriff. 

(Svvreme  Court  of  Georgia.  Dec  16,  1898.) 

DBMuaasa  — MoTioK  to  Dismiss— Nonsuit  — Ap- 
PBAL — Cbbtiokaki— Costs. 

1.  After  the  defendant  has  demnrred  to  tbe 
plaintiff's  petition,  upon  the  ground  that  It  sets 
forth  no  CHOse  of  action,  and  such  demurrer  baa 
been  OTemiled.  It  is  too  late  to  move  to  dismisi 
the  suit  for  the  want  of  service  or  for  any  de- 
fect in  the  process. 

2.  There  was  no  error  in  oveimllng  the  mo- 
tion for  a  nonsnit  In  thla  case. 

3.  While  the  testimony  was  conflicting,  there 
was  ample  evidence  to  support  the  Judgment 
rendered  In  the  dty  court  except  as  to  the  rate 
of  interest. 

4.  It  is  erroneous  to  require  the  plaintiff  la 

certiorari  to  pay  the  costs  In  the  superior  court 
when  the  Judgment  rendered  by  that  court  cor^ 
recte,  in  his  favor,  a  material  error  in  the  Judg- 
ment of  tbe  oonrt  below. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Coffee  county; 
J.  L.  Sweat  Judge. 

Action  by  W.  M.  Tanner,  to  the  use,  etc.. 
against  H.  L.  Panlk.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed  In  part 
and  reversed  In  part 

B.  P.  Padgett  &  Son.  for  plaintiff  In  error. 
Qulncey  &  McDonald,  for  defendant  in  error. 

FISH.  J.  1.  It  la  alleged  tn  the  petition 
for  certiorari  that  the  dty  oonrt  erred  In 
overruling  the  motion  of  the  defendant's 
counsel  to  dismiss  the  suit  "because  there 
was  no  service  upon  the  defendant  of  the 
petition  and  process,  or  waiver  of  tbe  same, 
or  any  such  appearance  or  pleadings  ss  would 
in  law  amount  to  a  waiver  of  the  same,  and 
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because  tbe  process  was  not  properly  direct- 
ed." '  It  appears  from  the  answer'  of  the 
Judge  of  the  city  court  to  the  certiorari,  which 
answer  was  not  traversed,  that,  "at  tbe  ap- 
pearance term  of  said  case,  said  defendant 
filed  a  general  demurrer,  alleging  that  no 
cause  of  action  was  set  out  In  the  plaintiff's 
petition,  and  also  demurring  to  the  jurisdic- 
tion generally."  Demurring  generally  to  a 
petition,  upon  tbe  ground  that  it  sets  forth 
no  cause  of  action,  Is  pleading  to  the  merits 
of  the  case.  After  the  defendant  bad,  at 
the  appearance  term,  by  his  general  demur- 
rer, Invoked  tne  judgment  of  the  court  on 
the  plaintiff's  cause  of  action,  it  was  too 
late,  at  the  trial  term,  to  move  to  dismiss  the 
suit  for  want  of  service  or  for  any  defect 
In  tbe  process.  Lyons  v.  Bank,  86  Ga.  485, 
12  S.  E.  882;  Railway  Co.  v.  Atkinson,  W  Ga. 
780,  21  S.  B.  1010. 

2.  It  is  alleged  in  the  petition  for  certiorari 
that  the  city  court  erred  in  overruling  the 
defendant's  motion  for  a  nonsuit  upon  the 
ground  that  plaintiff's  evidence  did  not  show 
"that  the  sheriff  had  ever  requested  the  de- 
fendant to  pay  the  amount  of  his  bid  before 
the  filing  of  his  suit."  Tbe  answer  of  the 
judge  of  the  city  court  shows  that  the  sher- 
iff testified  that,  after  tbe  defendant  had  paid 
him  $127.50  on  the  bid,  be  saw  the  defendant 
several  times,  and  "told  him  that  the  balance 
due  on  said  bid  would  have  to  be  paid,  as 
tbe  plaintiff  had  Informed  witness  that  said 
balance  woulO  have  to  be  collected  from  [de- 
fendant], or  that  they  would  have  to  collect 
the  same  from  bim  as  sheriff;  that,  notwith- 
standing this,  defendant,  Paulk,  had  never 
paid  anything  more  upon  his  said  bid;  that 
the  demand  he  made  upon  said  Paulk  for 
payment  of  said  balance  was  just  as  stated, 
but  that  he  had  endeavored  several  times  to 
collect  same  from  him."  We  think  this  evi- 
dence was  sufficient  to  show  "that  the  sher- 
iff had  •  •  •  requested  the  defendant 
to  pay  the  amount  of  his  bid"  before  the  suit 
was  Instituted. 

3.  While  the  testimony  was  conflicting, 
there  was  ample  evidence  to  supimrt  the 
judgment  rendered  by  the  city  court,  except 
as  to  the  rate  of  interest,  and  the  judge  of 
the  superior  court  rightly  so  held. 

4.  The  court  erred,  however,  in  requiring 
the  plaintiff  in  certiorari  to  pay  the  costs  la 
the  superior  court.  He  was  entitled  to  have 
the  error  In  tbe  judgment  of  the  city  court,  in 
reference  to  the  rate  of  Interest  thereon,  cor- 
rected, and,  the  Judgment  of  the  superior 
court  being  In  his  favor  on  this  point,  tbe 
certiorari,  to  this  extent  was  sustained,  and 
therefore  the  costs  Incurred  in  this  proceed- 
ing should  have  been  adjudged  against  the 
defendant  in  certiorari.  The  judgment  of 
the  trial  court  is  affirmed,  except  as  to  the 
matter  of  costs.  It  is  In  this  respect  re- 
versed, and  direction  Is  given  that  the  Judge 
of  the  superior  court  render  a  final  judgment 
In  favor  of  the  plaintiff  in  the  original  case 
against  the  defendant  therein  for  the  amount 


of  the  principal  sum  stated  In  the  judgment 
of  the  city  court,  with  interest  thereon  from 
tbe  date  of  that  judgment  at  7  per  cent,  per 
annum,  and  for  the  costs  of  the  case  in 
the  city  court,  and  In  favor  of  the  plaintiff 
in  certiorari  against  the  defendant  In  cer- 
tiorari for  the  costs  in  the  superior  court 
We  have  also  adjudged  that  the  costs  of  this 
writ  of  error  must  be  borne  by  the  defendant 
In  error.  Judgment  affirmed  In  part,  and  in 
part  reversed,  with  directions.  AU  the  Jus- 
tices concurring. 


NATIONAL  FIRE  INS.  GO.  OF  HARTFORD 

V.  GRACE. 
(Supreme  Court  of  Georgia.   Dec  17,  1898. 

INSURAN'CB  PnuCV— ASSIONMBXT. 

In  order  to  transfer  the  legal  title  to  a  poU? 
of  fire  Insurance  from  the  person  to  whom  the 

policy  was  issued  to  another,  the  as-sifniniest 
thereof  muBt  be  In  writing,  and  one  other  than 
tbe  person  to  whom  it  was  issued  cannot,  in  his 
own  name,  maintain  an  action  thereon,  nnleM 
tbe  policy  has  been  dnly  asitigned  to  him  in  writ- 
ing. . 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Ware  county; 
J.  L.  Sweat,  Judge. 

Action  by  W.  U.  Orace  against  tbe  Na- 
tional Fire  Insurance  Company  of  Hartford, 
Conn.  Judgment  for  plaintiff.  Defendant 
brings  error.  Reversed. 

Toomer  &  Reynolds  and  Spencer  R.  Atkin- 
son, for  plaintiff  In  error.  Hitch  &  Myers 
and  L.  A.  Wilson,  for  defendant  In  error. 

FISH,  J.   At  the  close  of  the  plaintllTs 
evidence,  the  defendant  moved  for  a  non-  | 
suit  upon  several  grounds.   The  first  ground 
was  "because  it  appears  from  the  evidence 
that  the  plaintiff  seeks  to  recover  upon  a  pol- 
icy of  insurance  Issued  to,  and  now  in  the 
name  of,  A.  M.  Knight,  which  policy,  or 
right  to  recover  thereon,  is  not  connected 
with  the  plaintiff  In  the  case."   The  second  , 
ground  was  "because  It  appears  from  the  j 
evidence  that  the  title  to,  and  the  right  to  ' 
recover  upon,  said  policy.  If  It  exists  at  all. 
is  out  of  the  plaintiff  In  this  case."    We  ! 
think  the  court  should  have  sustained  this 
motion.    The  action  was  upon  a  flre  insur-  | 
ance  policy,  for  loss  alleged  to  have  been 
sustained  by  the  plaintiff  in  consequence  of  ! 
the  destruction  by  flre  of  the  house  insured,  ! 
during  the  term  covered  by  tbe  policy.   The  j 
petition  alleged,  and-  the  evidence  showed.  | 
that  the  policy  had  been  issued  by  the  in- 
surance company  to  A.  M.  Knight  through 
Knight  &  Youmans,  agents  for  said  com- 
pany iu  Waycross.  Ga.,  of  which  firm  A.  M.  : 
Knight  was  a  member.   While  the  petition 
averred  that  the  plaintiff  had  trought  a  cer 
tain  house  and  lot  from  Knight  (the  house 
being  tbe  property  upon  which  the  policy 
was  Issued),  and  that  the  plaintiff  booght 
the  same  "upon  the  representation  of  said 
A.  &L  Knight,  agent  of  said  compaay,  that 
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the  dwelliDg  bonse  upon  said  property  was 
Insured  for  the  gum  ot  $600,  that  he  had  the 
policy,  and  that  he,  as  agent  of  said  com- 
pany, would  transfer  the  said  policy  prop- 
erly for  the  protection  of*  the  plaintiff,  no 
evidence  was  introduced  which  showed  that 
the  policy  had  ever  been  assigned  in  writing 
to  the  plaintiff.  On  the  contrary,  the  policy 
was  Introduced  in  evidence  by  the  plaintiff, 
and  no  written  assignment  whatever  of  the 
same  appeared  thereon.  So  that  the  plain- 
tiff's own  evidence  showed  that  the  legal 
title  to  the  insurance  policy  was  still  In 
Knight  Whatever  equiUble  Interest,  if 
any,  the  plaintiff  may  have  acquired  in  the 
policy  by  reason  of  the  transaction  with 
Knight  It  Is  clear  that  in  the  absence  of  a 
written  auignment  to  him  from  Knight,  or 
from  some  one  else,  to  whom  Knight  had.  In 
-writing,  assigned  it,  he  could  not  malutain 
an  action  thereon  In  his  own  name.  In- 
Burance  Co.  v.  Amos,  98  Ga.  633,  26  S.  E. 
075,  and  authorities  there  cited.  For  this 
reason,  if  for  no  other,  the  court  should  have 
sranted  a  nonsuit  Judgment  reversed.  AU 
the  Justices  concurring. 


A.  P.  BRANTLBT  CO.  v.  LBB  et  al. 
(Snpreme  Court  of  Georgia.  Dee.  21,  1898.) 
Plea  — DsHDHnsa'— AcooRD  and  Batibfactiox— 

EVIDESCE — DlRftCTIXO  VrHOICT, 

1.  Where  a  plea  sobstantially.  and  In  gen- 
eral terms,  sets  forth  a  defense  of  accord  and 
satisfaction,  and  is  especially  demurred  to  on  the 
frromid  that  It  does  not,  with  soffideot  fullness, 
set  forth  the  defense  relied  Dpoc,  there  is  no 
error  In  OTermling  the  demurrer,  when  it  ap- 
pears that  the  same  was  not  filed  within  the 
time  required  by  law. 

2.  A  plea  of  accord  and  satisfaction  may  be 
supported  by  parol  evidence  that  promissory  notes 
were  delivered  and  accepted  in  settlement,  with- 
out  producing  such  notes  or  aceounting  for  their 
Bonproductioa.  It  Is  error,  however,  to  allow 
the  witness  in  such  a  ease  to  go  into  the  con- 
tents of  the  notes  by  testi^log  to  the  amount 
for  which  they  were  (riven. 

3.  The  evidence  In  this  case  was  not  snfficient 
to  demand  a  verdict  for  the  defendantB,  and  the 
court,  therefftre,  erred  In  directing  a  verdict  in 
their  favor. 

(Syllabns  by  the  Court.) 

Error  from  superior  court.  Ware  county;  J. 
lb  Sweat,  Judge. 

Action  by  the  A.  P.  Brantley  Company 
against  W.  P.  Lee  and  others.  From  a  Judg- 
ment oTmuBng  a  demurrer  to  the  plea,  and 
directing  Judgment  for  defendants,  plaintiff 
brings  error.  Reversed. 

Hitch  &  Myers,  for  plaintiff  In  error. 
Toomer  ft  Reynolds,  tov  defendants  In  error. 

LEWIS,  3.  1.  Civ.  Code,  {  6047,  provides 
that  all  demurrers  and  pleas  shall  be  filed 
and  determined  at  the  first  term,  unless  con- 
tinued by  the  court  or  by  consent  of  parties. 
It  does  not  appear  from  the  record  in  this  case 
when  the  plaintiff's  demurrer  to  the  plea  was 
Bled,  or  whetho:  U  waa  filed  at  aU.  It  does 


appear,  however,  that  the  Judgment  overrul- 
ing the  demurrer  was  rendered  nearly  a  year 
after  the  plea  was  filed,  and  we  are  author^ 
ized  to  Infer  from  tills  fact  and  from  the 
statement  made  by  the  Judge  in  his  order,  that 
the  demurrer  was  not  filed  within  the  time 
required  by  the  statute,  or  even  at  the  term 
of  the  court  next  succeeding  the  filing  of  the 
plea.  The  demurrer  only  going  to  the  defect 
in  the  plea  that  it  was  not  sufficiently  full 
and  expUdt— a  defect  which  Is  clearly  amend- 
able,—we  do  not  think  there  was  any  error  in 
overruling  the  same,  although  its  special 
grounds  may  have  been  well  taken.  Ttie  pol- 
'Icy  of  the  law  seems  to  be  to  settle  all  these 
questions  with  reference  to  the  sufficiency  of 
the  pleadings  at  the  first  term  of  the  court 
which  is  a  wise  provision  to  prevent  pleas  of 
surprise  growing  out  of  amendments,  and 
continuances  of  cases  at  the  trial  term. 

2.  In  Fisher  v.  George  S.  Jones  Co.,  93  Ga. 
717,  21  S.  K.  162,  It  was  decided  that  a  plea 
ot  payment  may  be  supported  by  parol  evi- 
dence that  promissory  notes  were  delivered 
and  accepted  in  payment  without  producing 
such  notes  or  accounting  for  their  nonproduc- 
tion.  It  was,  therefore,  not  error  for  the 
court  to  permit  the  defendant  Lee  to  testify 
Id  this  case  that  the  defendants  had  executed 
their  notes  and  delivered  them  to  the  plain- 
tiff in  satisfaction  of  this  demand.  The  wit- 
ness, however,  went  further,  and  testified  that 
the  notes  were  given  for  $126.  This  was 
necessarily  going  into  the  contents  of  the 
notes,  and  the  notes  themselves  were  the  best 
evidence  of  the  fact  as  to  the  amount  named 
therein.  We  do  not  mean  to  say,  however, 
that  such  an  error  alone  would  require  a 
reversal  of  the  judgment;  for  the  material 
fact  was  whether  or  not  the  matter  had  been 
settled  by  the  giving  of  notes.  If  It  had  been, 
the  amount  of  the  notes  was  perhaps  an  Im- 
material matter  to  be  considered. 

3.  The  defense  relied  on  in  this  case  was 
a  setHement  had  by  tbe  defendants  with  the 
alleged  agent  of  the  plaintiff.  The  only  testi- 
mony tending  to  show  the  agency  was  that  of 
tbe  defendant  Lee,  who  stated  that  Benton 
said  he  was  the  agent  of  the  Brantley  Com- 
pany, and  witness  traded  In  other  instances 
with  Benton  as  the  agent  of  the  Brantley 
Company.  While  the  cashier  of  the  bank 
testified  that  the  "notes  were  sent  to  the  bank 
for  collection,  or  some  member  of  the  Brant- 
ley Company  spoke  to  the  witness  about  the 
matter,"  yet  he  further  testified  that  he  had 
no  positive  recoltectlou  of  ever  seeing  any 
notes  signed  by  the  defendants  and  payable 
to  the  Brantley  Oompany,  and  also  said  that, 
if  they  were  sent  to  the  banic  for  collection, 
they  were  rendered  to  tbe  Brantley  Company. 
There  is  no  evidence,  then,  in  the  record, 
showing  any  express  authority  given  by  the 
company  to  Benton  to  make  a  compromise  or 
settlement  of  their  claim  for  the  property  In 
dispute,  and  we  think  the  evidence  offered  la 
entirely  too  Indefinite  and  uncertain  to  author- 
lie  the  Jndge  to  conclude  that  It  demanded  a 
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Sndtais  tbat  Ow  plaintiff  anbaeqaently  rmtt* 
fl«d  the  setflement  made  by  Benton  with  the 
defendants.  Tbe  coort  eired,  therefore.  In 
directing  a  rerdlet  for  the  defendants,  and  for 
this  reaaon  the  Judgment  la  rerened,  and  a 
new  trial  oMered.  Judgmnt  teToned.  All 
tt«  juBtlcei  cottcnrring. 


TICKERS  et  aL  T.  SANDERS. 
(Supreme  Gonrt  of  Georgia.  Dec.  17.  1898.) 
Bill  or  EzoBPnoNa — Sbrticb  and  Filing. 
Uoleu  It  affirmatively  appears  that  a  bill  of' 
exceptions  Tras  served  within  10  days,  end  filed 
In  the  office  of  the  derk  of  the  trial  court  with- 
in 16  dajrs,  after  having  been  certified  by  the 
Jndge,  the  writ  of  error  will  be  dismissed 
(Syllabus  by  the  Oonrt) 

Error  from  city  court  ot  Douflas;  F.  W. 
Dart.  Judge. 

Action  by  L.  R.  Sanders  against  Tickers  A 
Borkbalter.  Judgment  for  [daintiff.  De- 
Cendaula  bring  error.  DismiBsed. 

E.  P.  Padgett  &  Son  and  R.  A.  Hendricks, 
for  plalntlCTs  In  error.  Perry  &  Ttfton  and 
Hitch  &  Uyers,  for  defendant  In  error. 

LUMPKIN.  P.  J.  On  the  81st  day  of  May, 
1888.  a  motion  for  a  new  trial,  which  had 
been  filed  by  yickers  &  Bnrkhalter,  and  In 
which  ther  complained  of  a  verdict  rendered 
against  them  In  favor  of  tiie  administratrix 
of  X  R.  Banders,  deceased,  was  beard  and 
overruled.  They  thereupon  presented  to  the 
Jndge  a  bin  of  exceptions,  which  was  certi- 
fied In  the  nana]  form,  but  the  certificate  was 
not  dated.  It  appears  that  this  biU  of  ex- 
ceptions was  filed  In  the  office  of  the  clerk 
of  the  trial  court  on  the  27th  day  of  June, 
1898,  and  on  the  next  day  he  certified  up- 
on It  that  It  was  the  true,  original  bill  of 
exceptions  In  the  case  stated.  On  July  4, 
1898,  counsel  for  the  defendant  In  error  ac- 
knowledged service  of  this  bill  of  exceptions, 
but  the  record  discloses  affirmatively  that 
tbey  declined  to  ackno^edge  that  this  serv- 
ice was  "due  and  legaL"  When  the  case 
was  called  here,  a  motion  was  made  to  dis- 
miss the  writ  of  error,  because,  among  other 
reasons,  it  did  not  appear  that  the  bin  of 
exceptions  was  served  wltbln  10  days  after 
having  been  certified  by  the  Judge,  or  that 
It  was  filed  within  15  days  from  that  time. 
Section  5647  of  the  Civil  Code  reqaires  serv- 
ice of  every  bin  of  exceptions  within  10  days 
after  the  same  shall  have  been  signed  and 
certified,  and  section  5554  provides  that 
within  15  days  from  the  date  of  the  certifi- 
cate of  the  Judge  the  bill  of  exceptions  shall 
be  filed  In  the  office  of  the  clerk  of  the  court 
where  the  case  was  tried.  Compliance  with 
these  requirements  Is  essential  to  the  valid- 
ity of  a  bill  of  exceptions,  and  It  must  In 
every  case  afflrmattvely  appear.  It  does  not 
in  the  present  case  appear  either  that  the 
bill  of  exceptions  was  duly  served  or  that  It 
was  filed  within  the  prescribed  time.  It  Is 


impossible  to  ascertain  from  the  record  be- 
fore na  upon  what  day  the  Judge  signed  the 
eertlflcate.  He  may  have  done  so  on  any 
day  between  the  81st  of  Biay  and  tiie  2Ttta 
of  June.  If,  for  Instance,  he  signed  on  the 
1st  day  of  June,  more  than  10  days  elapsed 
before  the  service,  and  more  than  15  ds^  be- 
fore the  filing.  The  writ  of  error  must  be 
dismissed.  All  the  Justices  concurring. 


DU  BIGNON  V.  MATOR.  ETC..  OF  CITT 
OF  BRUNSWICK  et  aL 
(Supreme  Coort  of  Georgia.  Dec.  21,  1898.) 
HusiGiPAL  Tazition— Sale— ExecDTios — Obu- 

OATION  ot  COKTRACTS — RbTKOACTIVB  STAT- 

OTB8 — City  Clshkb. 

1.  "IgDorsnce  by  both  parties  of  a  fact  does 
not  justify  the  Interference  of  the  court." 

2.  The  clerk  of  the  dty  council  of  BruDswid 
has  aatliority  to  issne  ezecntioBs  for  municipal 
taxes  doe  the  city  on  assessments  regularly  made 
tor  previous  years,  where  there  has  been  a  fail- 
are  on  the  part  Of  the  clnk  to  issne  such  execu- 
tions during  the  years  for  which  the  asseasmeats 
were  made. 

3.  The  general  assembly  has  the  power  to 

amend  the  charter  of  a  city  so  as  to  cnance  its 
laws  touching  the  advertisement  tor  sale  of 
property  for  taxes,  and  such  act  Is  not  oncon- 
stitutional  because  it  applies  to  taxes  due  at  the 
time  of  Its  passage. 
(Syllabus  by  the  Court) 

Error  from  superior  conr^  GHynn  county; 
J.  L.  Sweat,  Judge. 

Action  by  John  EL  On  Blguon  »^iTtt±  the 
mayor,  etc.,  of  Brunswick  and  othen.  Iliere 
Was  a  judgment  for  defendant^  and  {dain- 
tlff  brings  error.  Affirmed. 

Goodyear  ft  Kay.  f6r  pl^tlff  In  erm. 
Owens  Johnson,  for  defendants  la  error.  j 

8E3dDCON8,  a  J.  1,  2.  Our  learned  brother 
In  ths  court  below,  In  refodng  an  Injunction 
la  tbe  present  case,  rendered  a  written  o^n* 
loB,  giving  the  reasons  why  the  Injonction 
ShooW  not  be  granted.  That  opinion  so  wdl 
expresses  our  views  of  the  law,  that  we  adopt 
U  as  our  own,  except  In  reference  to  tbe  qnes- 
tlon  ruled  cm  in  tbe  third  beadnote,  wltb 
which  the  Judge  did  not  deal.  The  opinion  is 
as  follows: 

"Briefly  stated,  it  appears  thai  the  Ogle- 
thorpe Hotel  property.  In  the  ctty  of  Bruns- 
wick, was  by  contract  r^ased  from  mnniel- 
pal  taxatlcm  tcx  tbe  term  of  seven  years,  j 
wiiich  expbcd  December  SI,  1883.  The  plain- 
tiff, John  £.  Da  Blgmm,  purctaased  and  be-  | 
came  owner  of  said  iwoperty  In  Febnuzy,  | 
1804.   Under  the  charter  of  the  dty  of  Brans-  | 
wick,  provision  Is  made  for  tbe  appolntmest 
and  qualification  of  three  assessors,  whose 
duty  It  Is  to  assess  and  value  annually  all 
real  estate  hi  said  dty  liable  for  taxation,  at 
a  true  and  Just  valuation,  and  to  enter  fbeir 
assessment  of  the  same  In  a  book  to  be  kept 
for  that  purpose;  to  return  tbe  same  to  the 
mayor  and  aldermen  of  the  dty,  and  file  S 
with  the  clerk  of  council  ot  13ie  d^,  on  at 
before  the  1st  day  of  March  of  each  and  every 
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year.  After  said  retirm  Is  made  and  filed,  ob 
or  before  the  lat  daj  of  March  In  each  and 
erery  year,  every  person  dalmtng  real  es- 
tate BO  assessed  shall  return  his  name  to  the 
derk  of  conncil  of  said  dty,  and  write  the 
same  opposite  the  property  claimed  aod 
o-H-ned  by  him.  If  any  assessment  shall  be 
deemed  erroneous,  the  oirner  who  may  be  dis- 
aatlsfled  wttb  any  saeib  assessment  shall  hare 
the  privilege  of  making  complaint  within 
twenty  days  after  the  date  of  the  report  ot 
the  assessors;  and,  u[K>n  audi  complaint  be- 
ing made,  the  assessment  complained  of  shall 
be  Immediately  referred  to  three  arbiters,  to 
be  chosen  as  piorlded,  whose  award  la  the 
matter  shall  be  made  within  ten  days,  and 
shall  be  condnslre  and  final.  If,  on  the  1st 
day  of  May  of  any  year,  there  is  any  real 
estate  In  the  dty  which  has  not  been  so  re- 
turned by  the  owner  or  claimant  tberetrf,  it 
shall  be  the  duty  of  the  clerk  of  council  to 
fBsue  an  execution  against  such  real  estate 
which  has  not  been  so  returned  by  the  owner 
thereof,  as  nonretnmed  property,  describing 
the  same,  and  directed  to  the  marshal  of  the 
city,  requiring  Um  by  levy  and  sale  of  the 
property  to  make  the  amount  of  taxes  due 
on  said  property  for  that  year.  It  appears 
that  In  the  year  18M,  and  for  each  year 
thereafter,  tnclndlng  the  years  1896,  1806. 
1807,  and  1896,  said  Oglethorpe  Hotel  prop- 
erty was  duly  and  regularly  assessed  for  tax- 
es according  to  the  tax  rate  fixed  for  each  of 
said  years  by  the  mayor  and  aldermen  of 
the  ctty;  that  John  E.  Du  BIgnon,  the  owner 
thereof,  laboring,  he  dalms,  under  the  im- 
pression that  the  term  for  which  said  prop- 
erty had  been  released  from  taxes  had  not 
expired,  failed  to  make  return  of  the  same, 
and  to  appeal  from  the  valuation  fixed  by  the 
board  assessors  to  a  board  of  arbiters,  as 
provided  for;  and  that  during  said  years,  up 
to  1896,  the  clerk  of  council,  laboring  under  a 
like  Impression,  failed  to  Issue  executions 
against  said  property  for  the  taxes  due  there- 
on annually.  In  188S  the  present  mayor  and 
council  of  the  city  of  Brtmswlok,  ascertain- 
ing that  said  pTopMty  was  In  arrears  for  the 
taxes  due  thereon  tor  said  years,  bad  the 
clerk  of  council  to  Issue  executions  therefor, 
and  caused  the  same  to  be  lAaced  In  the  hands 
of  the  marshal  for  collection,  and  said  prop- 
erty levied  on  and  advertised  for  sale,  where- 
upon the  ptalntlfF  filed  his  petition  as  afore- 
said, claiming,  among  other  things,  that  for 
each  of  said  years  said  property  had  been  as- 
sessed largely  In  excess  of  Its  true  and  Just 
valuation,  and  that  by  reason  of  a  mutual 
mistake  of  fact,  as  claimed,  existing  both 
upon  hia  part  and  that  of  the  mayor  and 
council,  as  to  the  term  for  which  the  prop- 
erty had  been  released  from  taxes  having  not 
yet  expired,  he  should  be  allowed  to  make 
return  thereof,  and  appeal  to  a  board  of  aibl- 
tratfoQ,  with  a  view  of  having  the  value  fixed 
thereon  by  the  assessors  reduced,  and  the 
taxes  to  be  paM  thereon  proportionately  re- 
dvoed.  And  the  claim  la  alio  made  upon  the 


part  of  the  plaintiff  that  the  power  to  issue 
executions  for  back  taxes,  due  In  preceding 
years,  is  not  vested  In,  and  cannot  be  legally 
exercised  by,  the  clerk  of  council,  but  that 
such  taxes,  due  In  preceding  years,  and  tor 
which  executions  were  not  Issued  in  those 
years,  become  debts,  the  collection  of  which 
must  be  enforced  by  an  action  at  law. 

'There  are  but  two  questions  arising  in  this 
case  which  I  deem  It  necessary  to  consider 
and  pass  upon,  and  these  are:  First,  wheth- 
er the  failure  of  the  plaintiff  to  make  hie  re- 
turn for  said  Oglethorpe  Hotel  property,  and 
enter  an  appeal  from  the  valuation  fixed 
thereon  by  the  assessors,  within  the  time  pre- 
scribed, during  each  of  the  years  aforesaid, 
was  caused  by  such  mistake  of  fact  as  would 
authorize  a  court  of  equity  to  grant  the  rellet 
prayed  for;  second,  whether  the  tax  execu- 
tions issued  by  the  clerk  of  council  for  the 
back  taxes  dne  on  said  property  In  each  of  tte 
preceding  years,  as  stated,  were  issued  with- 
out any  power  to  do  so,  and  thnefore  ille- 
gally Issued. 

"For  the  purposes  of  this  <Mfle,  I  deerh  it 
wholly  Immaterial  as  to  whether  the  cm- 
tract  releasing  or  Kcemptlng  said  Oglethorpe 
Hotel  property  from  taxes  was  legal  or  Il- 
legal, inasmuch  as  the  time  for  which  it  was 
made  had  expired,  and  no  claim  is  made  for 
taxes  accruing  during  the  period  of  exemp- 
tion. It  Is  conceded  that  easy  reference  to 
the  contract  could  at  any  tinie  have  bwa 
had  by  the  plaintiff,  or  by  either  of  said  par- 
ties. Section  3984  of  the  Civil  Code  is  in 
these  words:  'If  the  party,  by  reasonable 
diligence,  could  have  had  knowledge  <^  the 
truth,  equity  will  not  relieve;  nor  will  the  Ig- 
norance of  a  fact,  known  to  the  opposite  par- 
ty, Justify  an  interference,  if  there  has  been 
no  misplaced  confidence,  nor  misrepresenta- 
tion, nor  other  fraudulent  act.*  And  again. 
In  section  8985,  It  Is  stated,  'ignorance  by 
both  parties  Of  a  fact  does  not  Justify  the  in- 
terference of  the  court.'  Under  these  plain 
provisions  of  our  Code,  It  would  appear  that 
there  had  been  no  such  mistake  of  fact  upon 
the  part  of  the  parties  as  would  be  relievable 
In  a  court  of  equity,  it  should  be  remem- 
bered that  property  owners  are  limited  In 
each  year  to  a  period  of  twenty  days,  after 
the  date  the  assessors  make  their  returns,  In 
which  to  appeal  to  arbitrators,  and,  upm 
failure  so  to  appeal  within  that  period,  they 
are  thereafter  barred  from  said  right  In 
the  case  of  Adams  v.  Guerard,  20  Oa.  661, 
Stephens,  J.,  delivering  the  opinion  of  the 
court,  said:  'It  was  said  that  equity  will 
relieve  from  a  mistake  of  law  as  well  as 
from  a  mistake  of  fact,  and  that  the  statute 
[of  limitations]  does  not  begin  to  run  till  the 
discovery  of  the  mistake.  It  Is  too  late  to 
deny  In  this  court  that  there  are  mistakes  of 
law  as  well  as  mistakes  of  fact  which  will 
be  relieved  In  equity,  but  I  apprehend  relief 
was  never  granted  from  sudi  a  mistake  as 
this.  Those  mistakes  from  which  relief  lias 
been  (ranted  wcr»  mMakea  which  eocurred 
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In  doing  sometblng,  not  In  doing  nothing; 
tbey  were  mistakes  of  action,  not  of  mere 
Inaction.  When  one  hat  contracted  or  acted 
on  a  false  assumption  of  fact  or  of  law, 
equity  may  reliere  him  from  the  effects  of 
the  action,  and  will  not  begin  to  count  time 
against  him  until  the  dlscoTery  of  the  mls- 
talce;  bat  where  he  has  simply  lain  still,  un- 
der a  mistaken  assumption  of  either  fact  or 
law,  without  having  erer  acted  at  all,  it  la 
not  a  question  when  time  will  begin  to  be 
counted  against  his  relief,  but  it  is  a  case 
where  no  relief  will  be  granted  at  any  time 
from  the  efE6cts  of  his  Inaction.  •  •  • 
Still,  the  question  remains  whether  it  Is  such 
a  mistake  as  will  put  a  court  of  equity  In  mo- 
tion. When  once  In  motion.  It  will  relieve, 
and  will  count  time  only  from  the  discovery 
of  the  mistake;  but  It  Is  only  a  mistake  on 
which  there  has  been  action  that  will  put  it 
in  motion.  Mere  inaction.  In  a  case  where 
the  statute  makes  It  a  bar,  Is  a  bar  in  equity 
as  well  as  at  common  law.*  Again,  In  the 
case  of  Bobler  v.  Verdery,  02  Ga.  715, 19  S.  £. 
30,  It  appears  that  the  defendants  In  error 
made  returns  of  their  property  for  state  and 
county  taxes  for  the  year  1101  to  the  tax 
collector  of  Blchmond  county,  and  that  he 
accepted  the  same  without  objection;  that 
afterwards  a  board  of  assessors,  under  an  act 
then  in  force  for  BlchnuKid  county,  assessed 
the  property  of  the  defendants  in  error,  and 
Increased  the  valuatton  beyond  that  given  in 
the  returns.  Bzecntions  for  taxes  based  on 
these  assessments  were  Issued,  and  the  de- 
fendants In  error  filed  Oieir  petition  to  enjoin 
the  tax  collector  and  the  sheriff  from  further 
proceeding  to  enforce  the  executions,  upon  the 
ground  that  the  act  referred  to  was  unconstl- 
tntlonal.  The  luTalldlty  of  the  act  was  con- 
ceded, and  was  regarded  as  settled,  under  the 
decision  in  the  case  of  Stewart  t.  Collier,  91 
Ga.  117,  17  S.  B.  279.  It  was  claimed,  how- 
ever, that  the  tax  collector  acted  under  a 
mistake  of  law;  that  he  was  dissatlsfled  with 
the  retnitiB,  and,  but  for  his  belief  that  the 
returns  had  to  be  passed  upon  by  a  board  of 
assessors  under  the  act  In  qnestitm,  he  would 
bare  insisted  upon  the  appointment  of  arU- 
trators  according  to  section  840  of  the  PoU^ 
leal  Ciode.  The  defendants  prayed  that  the 
petitioners  be  required  to  do  equity,  and  to 
submit  their  returns  to  three  disinterested 
persons,  under  the  provisions  of  the  section 
referred  to,  who  should  fix  air  assessment 
upon  the  pn^erty,  and  that  the  petitioners 
be  required  to  pay  a  tax  for  the  year  1891 
npon  the  assessment  so  made.  Mr.  Justice 
Simmons,  delivering  the  opinion  of  the  court, 
said:  'The  authority  of  the  tax  receiver  to 
assess  property  where  a  return  has  been  made 
is  derived  from  section  839  of  the  Political 
Code,  and  is  limited  to  the  time  prescribed 
In  that  section.  The  language  of  the  section 
Is  as  follows:  "Each  return  shsll  be  scruti- 
nized carefully  by  the  tax  receiver,  and  if. 
In  his  Judgment  he  shall  find  the  property 
embraced  in  the  return,  or  any  portion  of  It, 


returned  bdow  Its  value,  he  shall  assess  the 
value  at  once  or  within  thirty  days  thereaft- 
er." The  courts  cannot  enlai^e  or  extosl 
the  scope  of  the  statute  by  gnmtlng  f  urtbw 
time,  if  the  tax  receiver  fails  to  act  within 
the  time  prescribed;  nor  can  they,  at  his 
Instance,  require  the  taxpayer  to  submit  to 
an  assessment  by  arbitrators,  under  sectkn 
SiO  of  the  PoUUcal  Code.  Certainly  the  fact 
that  the  tax  receiver  believed,  or  relied  upon 
the  belief  of  others,  that  an  Invalid  local  atat- 
ute  was  valid  and  superseded  the  law  above 
referred  to,  so  far  as  the  particular  county 
was  concerned,  and  that  his  failure  to  act 
was  due  to  this  cause,  could  not  give  tbe 
court  any  power  In  the  matter.  The  prin- 
ciples which  authorise  a  court  of  equity  to 
relieve  against  mii^ake  have  no  application 
to  the  case.  The  tax  collector  Is  bound  te 
know  the  law  regulating  his  offldal  duty; 
and  for  his  error  of  Judgment  In  reference 
thereto,  no  responsibility  can  attadi  to  the 
taxpayer.  [Authorities  cited.]  Moreover,  mis- 
take implies  action,  and  here  there  was  no 
action  at  alL'  Then  follows  citation  of  au- 
thorities, Including  the  case  of  Adams  v. 
Guerard,  supra,  fnun  which  quotation  is 
made,  with  approval,  of  a  part  of  the  decis- 
ion hereinbefore  stated.  Clearly,  to  my 
mind,  under  the  rulings  of  our  supreme  court, 
this  coort  is  powwless,  upon  this  qnesttoo,  to 
grant  any  relief  to  plaintiff. 

"Now,  upon  the  other  question  the  princi- 
pal authority  relied  upon  for  ptalntUt  is  the 
case  of  D'Antlgnae  t.  City  OonncU,  81  Ga. 
700,  wherein  Jenkins,  J.,  delivering  the  opin- 
ion, holds  that,  in  proceedings  under  statute 
authority  whereby  a  man  may  be  derived 
of  his  property,  the  statute  must  be  strictly 
pursued,  and  compliance  with  all  Its  prereqnl- 
rites  must  be  shown,  and,  speaking  of  tlie 
Augusta  ordinance,  says:  'Oearly,  then,  the 
ordinance  contemplates  that  execution  shall 
Issue  against  defaulters  before  the  expira- 
tion of  the  term  of  office  of  the  collector 
within  which  the  defatilt  was  made,  or.  in 
other  words,  within  the  same  fiscal  year  <of 
the  corporation)  in  which  the  default  was 
made.  But  by  the  ordhiance  the  Issue  of 
execution  must  be  preceded  by  a  return  of 
the  defaulter;  ergo  such  return  must  be 
made  before  the  expiration  of  the  collector's 
term  of  office,— before  the  expiration  of  the 
fiscal  year  within  which  default  was  made.* 
And  again:  This  construction  Is  strength- 
ened by  consideration  of  the  nature  of  ttals 
corporation,  and  the  object  for  which  It  as- 
sesses taxes.  It  is  a  corporation  created  for 
mnnicipal  government,  and  It  is  permitted 
to  assess  and  collect  taxes  annually  to  de- 
fray the  annual  expenses  of  that  govern- 
ment It  should  assess  no  higher  taxes  than 
are  necessary  for  that  purpose,  and,  keeping 
within  this  rule,  there  rests  upon  It  both  a 
duty  and  a  necessity  to  collect  wltiiln  tbe 
year  the  taxes  assessed  In  and  tat  that  year. 
If  we  have  correctly  construed  Oils  ordi- 
nance, and  correctly  stated  the  general  law 
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governliq;  ex  i^rte  sommary,  sUtotory  pro- 
ceedlogB,  of  which  this  Is  one,  shall  It  be 
said  that  after  ten  rears  of  nonaction  the  de- 
teDdant  in  error  may  cause  a  demand  for 
taxes  to  be  made,  then  a  return  of  the  tax- 
payer as  a  defaulter,  then  the  issue  of  exe- 
cution ex  parte  against  him,  whereby  his 
property  may  be  sold,  aud  bis  title  thereto 
devest^,  without  a  hearing— a  day  in  court  i 
—allowed  him?  We  thhik  not.  We  bold 
tbat  the  defendant  in  error,  by  refraining  so 
long  from  any  attempt  to  enforce  payment 
of  these  taxes,  or  to  place  the  taxpayer  in 
the  predicament  of  a  defaulter,  has  lost  this 
summary  ex  parte  remedy  against  blm,  and 
must  resort  to  suit  at  law  or  In  equity,  as  In  \ 
other  cases  between  debtor  and  creditor.' 
Very  much  of  this  should  doubtless  be  con- 
sidered merely  obiter  dicta  upon  the  part  of 
the  learned  Judge  delivering  the  (pinion,  for 
It  will  be  fonnd  upon  an  examination  of  the 
case  In  question  that  the  At^sta  ordinance, 
among  other  things,  provided  that  it  shall  be  ' 
the  duty  of  the  collector  and  treasurer  to  give  | 
notice  In  one  or  more  of  the  gazettes  of  the  [ 
city  and  to  call  at  least  once  at  the  house  of 
each  person  taxed,  to  demand  the  taxes;  and 
unless  said  taxes  be  paid  within  two  months 
from  the  date  of  said  notice,  It  shall  be  his 
duty  to  make  a  return  of  such  defaulters  to 
the  city  coimcll,  and  thereupon  executions 
shall  issue  against  the  goods  or  persons  of 
such  defaulters.'  So  that,  in  each  year,  be- 
fore persons  or  pn^erty  could  be  considered 
as  being  In  default,  In  order  to  authorize  the 
issuing  of  executions  sgainat  them,  these 
prerequisites  had  to  be  complied  with,  which 
was  not  done  for  ten  years,  when  the  city 
authorities  then  undertook  to  comply  with 
said  prerequisites,  issue  the  executions,  and 
collect  the  taxes  by  levy  and  sale.  The 
Judgment  of  the  court  was  In  these  words: 
'Whereupon,  it  is  adjudged  by  the  court  that 
the  Judgment  of  the  court  below,  dissolving 
the  injunction,  be  reversed,  and  the  injunc- 
tion be  reinstated,  on  the  ground  tbat  the  tax 
executions  exhibited  with  the  bill  were  Ille- 
gally Issued,  the  prerequisites  of  the  ordi- 
nance authorizing  the  issue  of  tax  executions 
not  having  been  complied  with.'  In  the 
case  of  Bacon  v.  City  of  Savannah,  91  Ga. 
600,  17  S.  £L  749,  the  case  of  D'iintlgnac  v. 
City  Council,  supra.  Is  cited  in  support  of  the 
proposition  that,  'for  a  municipality  to  take 
the  property  of  a  citizen  under  a  power  con- 
ferred by  the  legislature  to  tax  by  local  as- 
sessment. It  must  in  all  matters  of  substance 
follow  the  power  strictly.'  While  a  munici- 
pal corporation  Is  permitted  to  assess  and  col- 
lect taxes  annually  to  defray  the  annual  ex- 
penses of  the  government,  as  stated  by  Judge 
Jenkins  In  D'Antignac  v.  City  Council,  yet  it 
must  be  borne  in  mind  that  there  are  many 
municipalities  which  are  in  the  condition  of 
Brunswick,  as  stated  In  the  fifth  paragraph 
of  plaintiff's  petition,  wherein  it  is  averred 
'tbat  f<Hr  a  long  time  past  the  mayor  and 
council  of  Brunswick  have  been  more  or  less 


In  constant  need  of  money,  having  tfnce 
1893  had  a  large  floating  debt,  and  also  a 
bonded  indebtedness  of  (300,000,  or  other 
large  sum,  and  being  a  continuous  borrower 
of  money  up  to  the  full  legal  limit  which 
they  could  borrow  without  an  election,  under 
the  constitutional  provisions  of  the  state  of 
Georgia,'  so  tiiat  the  necessity  for  the  collec- 
tion of  back  taxes  continually  exists.  And 
let  It  be  borne  in  mind  tbat  the  only  mode 
provided  In  the  charter  of  the  city  of  Bruns- 
wick tor  the  collectioa  of  taxes  is  by  the 
summary,  ex  parte  proceeding  of  having  the 
clerk  of  council  issue  executions,  and  there 
Is  no  statute  In  Georgia  affording  a  common.- 
law  remedy  for  such  purpose,  as  in  thegfase 
of  an  ordinary  debt;  and  especially  would  it 
be  true,  where  property  Is  not  returned,  and 
remains  in  default,  that  in  such  cases  there 
would  be  no  person  against  whom  a  proceed- 
ing at  law  could  be  Instituted.  In  Richards 
V.  Commlsslonerfl,  40  Neb.  45,  S8  N.  W.  594. 
42  Am.  St  Rep.  650,  it  was  held:  *A  tax  is 
not  a  debt  capable  of  enf(ffcement  generally 
by  a  civil  action.  If  an  action  Is  permitted. 
It  Is  only  iKcause  the  statute  expressly  pro- 
vides therefor,  or,  by  falling  to  provide  any 
method,  necessarily  implies  a  right  of  action. 
A  method  prescribed  by  statute  of  enforcing 
and  collecting  taxes  Is  exclusive;  and,  If  the 
statute  embraces  a  right  of  action,  the  con- 
ditions and  manner  of  the  action,  as  S[>ecl- 
fied  by  the  statute,  must  be  strictiy  observed, 
or  tke  action  will  not  He.'  In  this  case  the 
question  seems  to  have  been  thoroughly  well 
considered,  and  the  opinion  of  the  court  Is 
supported  by  an  exhaustive  citation  of  au- 
thorities from  most  of  the  states  of  the 
Union.  Judge  Oooley,  in  bis  work  on  Taxa- 
tion (2d  Ed.  p.  16),  states  that  In  general  the 
cmdusion  reached  by  the  courts  has  been 
that  when  the  statute  undertakes  to  provide 
remedies,  and  those  given  do  not  embrace 
an  action  at  law,  a  common-law  action  for 
the  recovery  of  the  taxes  as  a  debt  will  not 
He;  and  numerous  authorities  are  cited  In 
support  of  that  doctrine.  The  law  Is  further 
announced  In  the  same  work  (page  435)  as 
follows:  'Sometimes  a  right  to  bring  suit  is 
expressly  given,  and,  where  It  Is,  the  statute 
must  be  closely  followed,  and  any  conditions 
which  are  named  must  be  observed.'  In  25 
Am.  &  Eng.  Enc.  Law,  p.  312,  the  statement 
is  made:  'Taxes  are  not  debts,  and  there- 
fore, as  a  general  rule,  the  common-law  ac- 
tion of  debt  does  not  lie  for  their  collection 
where  another  remedy  is  given.  The  right 
to  proceed  by  action  Is,  however,  frequently 
conferred  by  statute.' 

"The  assessment  of  property  in  the  city  of 
Brunswick  for  taxes,  and  the  fixing  of  the 
tax  rate  thereon  for  each  particular  year, 
fix  a  lien  thereon,  and,  In  a  sense,  constitute 
a  Judgment  for  the  taxes,  and  stand  in  lieu 
thereof;  and  on  the  1st  day  of  May  all  prop- 
erty in  default  Is  then  subject  to  be  proceeded 
against  by  execution,  levy,  and  sale.  This  is 
the  remedy  provided  by  the  charter  of  the 
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city,  and,  as  lias  already  been  obaerred,  no 
other  remedy  for  the  collection  of  taxes  there- 
in baa  been  provided  by  statute.  And  It 
should  be  observed  that  no  time  Is  fixed,  from 
and  after  the  1st  day  of  May  of  each  year, 
within  the  limit  of  which  this  power  can  be 
exercised.  Surely  it  will  not  be  seriously  con- 
tended that  where  there  Is  a  failure  In  any 
one  fiscal  year  to  exercise  this  power  to  issue 
executions,  and  levy  and  sell  thereunder,  for 
the  purpose  of  collecting  back  taxes,  not  ouly 
Is  the  right  to  do  so  lost,  but,  there  being  no 
other  remedy  provided  by  statute  therefor 
which  can  be  legally  pursued,  that  therefore 
the  city  must  lose  all  back  taxes  due  and 
unjliid  for  preceding  years.  And  yet  that 
would  be  the  logical  result,  if  the  contentions 
of  the  plaintiff  upon  this  question  were  up- 
held. But  the  court  Is  overwhelmingly  con- 
vinced, and  constrained  to  hold,  that  such  la 
not  the  law,  and  that  the  executions  as  !»- 
sued  have  been  l^ally  Issued  by  the  clerk 
of  conncil,  and  levied  by  the  marsbai.  and 
that  the  court  Is  without  discretion  in  the 
premises,  and  therefore  powerless,  under  the 
law,  to  legally  enjoin  the  defendants  from  the 
sale  of  the  Oglethorpe  Hotel  property  for  the 
faxes  for  which  It  apprars  to  be  In  default. 
The  plaintiff,  by  bla  own  laches,  has,  of 
course,  lost  the  right  to  appeal  from  the  as- 
sessed valuation  made  of  his  property,  and 
possibly  to  have  the  same  reduced;  but  the 
failure  to  collect  these  taxes  annually  cannot 
properly  be  claimed  to  have  worked  Injury 
and  injustice  to  blm,  inasmuch  as  the  delay 
has  resulted  in  an  extension  of  time  for  the 
payment  of  the  taxes,  and  without  any  accru- 
ing Interest  thereon,— the  city  alone,  by  Its 
laches,  being  the  loser  In  that  respect. 
Whereupon,  It  la  considered,  ordered,  and  ad- 
judged by  the  court  that  the  injunction 
prayed  for  be  denied  and  refused." 

8.  One  of  the  points  made,  with  which  the 
learned  Judge  below  did  not  deal,  Is  that,  if 
the  clerk  bad  the  right  to  Issue  executions 
for  back  taxes,  the  law  existing  at  the  time 
■neh  taxes  became  due  should  have  applied 
1b  all  particulars.  Including  the  time  of  adver- 
tisement; the  fact  being  that  the  act  of  1897 
(page  157)1  passed  after  a  portion  of  the  taxes 
here  Involved  had  become  due,  changed  the 
length  of  time  of  advertising  unretumed  prot>- 
erty  from  12  to  4  weeks.  We  believe  that 
this  question  Is  controlled  by  the  Ck>de  of  the 
state  and  the  decisions  of  this  court  While 
the  constitution  of  this  state  (article  1,  {  S, 
par.  2)  provides  that  no  retroactive  law,  or 
law  Impairing  the  obligation  of  contracts, 
shall  be  passed,  remedial  statutes  are  held  not 
to  be  included.  In  the  language  of  the  Code: 
"Laws  prescribe  only  for  the  future;  they 
cannot  Impair  the  obligation  of  contracts,  nor 
generoUy  have  a  retrospective  operation. 
Laws  looking  only  to  the  remedy  or  mode  of 
trial,  may  apply  to  contracts,  rights  and  of- 
fenses entered  Into  or  accrued  or  committed 
prior  to  their  passage;  but  In  every  case  a 
reasonable  time  anbaeqnent  to  the  passage  of 


the  statute  sbonld  be  allowed  for  tbe  dtlM 
to  enforce  his  contract,  or  to  protect  bis  rigbt" 
Pol.  Code,  S  6.  The  statute  now  under  con- 
sideration did  not  Impair  or  affect  any  rigbt 
of  tbe  plaintiff  in  error,  but  only  tinged  the 
remedy  provided  the  defendants  in  error  t<x 
the  purpose  of  enforcing  their  rights.  No 
change  was  made  in  anything  in  which  the 
taxpayer  had  or  could  have  acquired  any 
rigbt,  and  the  amendment  to  tbe  city's  char- 
ter was  not  In  violation  of  tbe  provisions  of 
the  constitution.  See,  In  this  connection.  HaD 
V.  Carey,  6  Ga.  238;  Searcy  v.  Stubbs,  12  Qs. 
487;  Cox  V.  Berry,  13  Ga.  806;  Loekett  v. 
Usry,  28  Ga.  34fi;  George  v.  Gardner,  49  Oa. 
441;  Baker  v.  Smith,  91  Ga.  142, 16  S.  E.  907: 
Bacon  v.  Mayor,  etc.  (decided  lut  term)  81 
S.  E.  127.  Judgment  affirmed.  All  tbe  Jni- 
tlces  concurring. 


EASON  V.  MAYOR,  ETC.,  OF  AMERICUS. 
(Supreme  Cioart  o^  Georgia.   Dee.  14, 189S.) 
Kbw  Trial— Bribp  or  Bvidbsok— Faili'rb  to 

FlLB. 

Tbe  terms  of  an  order  era&ting  time  to  file 
In  vacation  a  brief  of  tlu  evidence  must  be  strict- 
ly compiled  with.  Noncompliance  is  not  excused 
because  of  fallnre  on  the  part  of  a  eteoographer 
who  took  down  the  testimony  to  write  out  hia 
report  thereof  in  time  for  use  in  preparing  the 
brief  within  the  period  limited  by  such  order. 
(Syllabus  by  the  Courts 

Error  from  snpertor  court,  Sumter  county; 
Z.  A.  LIttlejohn.  Jndge. 

Action  by  the  mayor  and  common  council 
of  Amerlcus  against  Ann  Eason.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

C.  R.  Wmchester  and  J.  B.  Williams,  for 
plaintiff  Id  ^or.  James  Taylor,  for  de- 
fendant In  error. 

LUMPKIN,  P.  J.  This  case  was  tried  No- 
vember 27,  1867,  during  a  regular  term  of 
Sumter  superior  court  A  motion  for  a  new 
trial  was  duly  filed,  and  an  order  passed  set- 
ting tbe  same  for  a  hearing  on  the  Ist  day 
of  January,  1888,  and  allowing  the  movant 
until  December  27,  1807,  In  vacation,  to  file 
a  brief  of  the  evidence.  Xo  brief  was  filed 
within  the  time  tbns  limited.  On  January 
1,  1S08,  the  court  passed  an  order  continuing 
the  hearing  of  the  motion  until  February  6. 
1898,  and  allowing  the  movant  until  Jan- 
uary 17th  to  lite  a  brief  of  tbe  evidence.  In 
this  order,  however,  the  right  of  the  re- 
spondents to  move  to  dismiss  the  motion  for 
failure  to  comply  with  the  terms  of  the  orig- 
inal order  as  to  the  filing  of  a  brief  of  tbe 
evidence  was  expressly  reserved.  On  Fet>- 
ruary  5,  1S!)S,  the  bearing  of  the  motion 
was  again  continued  to  tbe  ensuing  May 
term  of  tbe  court,  and  at  that  term  the  mo- 
tion was  dismissed  on  the  ground  that  tbe 
movant  had  not  died  a  brief  of  the  evMenee 
within  the  time  specified  In  the  order  first 
above  mentioned.  The  reason  assigned  0or 

Digitized  by  Google 


Oa.) 


PHILLIPS 


T.  BESTTZ. 


107 


Callnrt  to  compir  vftb  this  order  wm  tbat 
the  fmnrC  stenogmpber  of  the  drcult  wtao 
by  Bgreemmt  liad  taken  down  the  testfnionj' 
In  tbe  case,  baa  not  written  ont  lila  notea  In 
time  to  enable  tbe  movant  to  prepare  from 
his  report  a  brief  of  the  erMenoe  by  tbe 
27th  of  Deennber.  Tbe  only  error  complain- 
ed of  here  la  tbe  dlamlBaal  of  the  motion. 
We  have  no  doubt  at  all  that  tbe  conrt  bo- 
low  was  r^t  In  dlmlMhiff  It  In  Baker  t. 
JohnBMi,  99  Ga.  874,  27  8.  B,  706,  llils  court, 
followli^  prertotu  adjndlcathma,  held  that: 
"Whne  one  dlwatlrfed  with  a  Terdlct  fllee 
during  the  term  a  motton  for  a  new  trial, 
and.  Instead  of  pursuing;  the  strict  law  In 
Buch  cases  provided,  obtains  an  order  tilow- 
Ing  talm  until  a  future  time  tai  ncatiom  to 
xnepare  and  file  a  brief  of  the  evMenee  Id 
the  case,  and  to  amend  the  motion,  he  must 
abide  by  the  terms  of  the  order  Uius  ob- 
tained; and  conseqnmtly,  If  no  brief  of  erl* 
deuce  Is  i»repared  and  presented,  the  motion 
for  a  |iew  trial  Is  not  made  either  ia  tbe 
manner  required  hy  law  or  In  that  pointed 
out  by  the  order,  and  therefore  is  sn^ect  to 
be  dlsmlSBed  on  motion."  la  the  present 
caae  tbe  movant  was  not  helped  by  the  order 
of  January  1,  1898,  beeanae  It  expressly  re- 
■erred  to  tbe  respondents  the  right  to  more 
to  dismiss  tiie  motion  for  a  new  trial  b» 
<»u8e  of  noncompllence  wIOi  the  terms  of 
tbe  original  order.  As  to  the  faflnre  of  tbe 
court  stenographer  to  write  out  bis  notes  In 
time  for  the  movant  to  use  the  same  In  pre- 
paring a  brief  of  the  evidence,  see  Boat- 
WTigbt  V.  State,  91  Ga.  18, 16  S.  E.  101,  hold- 
ing that  such  an  omlMdon  on  the  part  of  a 
stenc^apher  constituted  no  legal  reason  for 
delaying  the  flUng  of  a  brief  of  the  evidence 
beyond  the  time  granted  for  this  purpose. 
Judgment  affirmed.  All  tbe  Justices  concur- 
ring. 


PUTNEY  V.  BRIGHT. 

(Sopreme  Conrt  of  Georgio.   Dec.  15,  1808.) 

IwjuxcTioy— REBTHAiNiyo  Tkespass. 

Equity  wi]t  not  Interfere  in  beh.nlf  of  an 
owner  of  laad  to  restrain  the  seller  from  enter- 
ing upon  the  premises,  or  from  committing  any 
ouer  acts  of  treapass  thereon,  when  it  appears 
that  tbe  vendor  is  solvent,  and  that  the  Injury 
sustained  by  the  vendee  la  reparable  In  damages. 

(Syllabon  by  the  Oonrt) 

Error  from  supper  court,  Dougherty 
county;  W.  N.  Spence,  Judge. 

BUI  by  Oldham  Bright  against  F.  F.  Put- 
nef.  Decree  tor  plaintiff.  Defendant  brings 
«nor.  Reversed. 

D.  H.  Pope  &  Son,  for  i^alntlff  in  error. 
Walters  &  Wallace,  for  defendant  In  error. 

SIMMONS,  a  J.  It  la  a  well-settlea  r^ 
that  equl^  will  not  enjoin  ji  treqnn  indcM 
the  damacM  are  IrreparaUe,  ar  the  trespass- 
er is  Insolvent,  or  tkere  are  other  drcns- 


stanees  whlcb  render  tbe  writ  accessary  or 
proper.  Ofv.  Code,  |  4916.  None  of  these 
circumstances  we  alleged  in  the  petition  for 
hijunction  Id  the  prraent  case.  Indeed.  It 
was  admitted  tbat  tba  defendant,  Putney, 
was  abundantly  able  to  respond  to  any  dam- 
ages which  might  l>e  awarded  sgalnst  him. 
It  seems  that  Putney  organised  a  company 
for  the  purpose  of  sdllng  a  portion  of  bis 
land  to  Immigrants.  The  town  was  laid  off 
into  lots  and  streeta.  Four  of  these  lots 
were  scrid  to  Bright,  who  also  purchased  GO 
acres  outside  of  the  town.  Brli^t  paM  tike 
purchase  money,  and  received  deeds  there- 
to, which  were  recorded,  but  alleged  that 
Putoey  del^red  putting  him  In  possesion, 
and  wss  cultivating  a  portion  of  the  land 
tkm  mM  him.  and  was  cultivating  also 
some  of  the  streets  marked  out  on  the  ma^ 
et  the  town.  It  seems  that  Bright  was  the 
only  person  who  pnrcbased  lands  In  the  ^d* 
posed  new  town,  and,  further,  that  ^ 
sdieme  Iwd  been  abandwed.  Putoey,  own- 
ing the  land,  cultivated  the  land  he  baid  par- 
posed  laying  off  into  a  town.  By  mistake, 
be  claims,  bis  servants  entered  on  a  portion 
of  the  land  s(fld  to  BxUfiit.  In  his  answer. 
Pntn^  offers  payment  for  this  trespass,  and 
tenders  the  lote  and  Isnd  to  Bright,  and  air 
legM  that  Bright  could  have  taJGn  possoi- 
sion  b^bre,  and  can  now  take  possessitm, 
whenever  he  msy  desire  to  do  so. 

These  tacts,  we  think,  vers  not  sufllcient 
to  authorlae  an  injunction.  Th^  do  not 
show  that  the  damages  were  IrreparaU^  <« 
that  Putney  was  Inaolvott,  or  any  oUwr  dr- 
cumstances  which  would  raider  an  Injunc- 
tion proper  or  necessary.  It  was  elided  la 
the  argument  here  that  the  cvltlvatton  of 
the  streets  was  a  nuisance.  Under  tbe  facts 
disclosed  by  the  reoivd.  we  tbSnk.  that  ihe 
cultivation  of  a  street  vlaicb  Putney  had 
intended  to  dedicate  to  the  pnbUe  to  ease  be 
sold  his  town  lots  was  not  a  nulsanoe  to 
the  plaintiff,  especlaHy  as  no  person  other 
ttan  BrigU  owned  any  of  Qie  lots,  and  no 
one,  not  even  Bright  hlms^,  was  living  In 
the  "town."  We  thbifc,  therefore,  that  the 
trial  Judge  abused  bis  discretion  to  granting 
tbe  Injunction.  All  tiie  Joatlces  concurring. 
Judgment  reversed. 


PHILLIPS  et  el.  v.  RENTZ  et  al. 
(Supreme  Court  of  Georgia.   Dec.  17,  1898.) 

DiBEOTIXO  VbRDICT, 

Where  the  plaiDtiff  in  a  suit  to  recover  for 
damages  to  realty  relies  upon  fals  right  as  an 
heir  at  law,  and  upon  tbe  trial  it  appears  from 
the  evidence  of  the  defendant  that  the  ancestor 
of  the  plaintiff  died  testate,  and  that  the  land 
which  fs  claimed  to  have  been  damaged  was 
devised,  bnt  the  record  does  not  dlacloae  who 
wae  tjbe  devisee.  It  was  not  earrer  to  direct  s  vsr- 
dtet  in  Aavor  of  the  def  endsnt. 
Hfl^UabBs  by  the  CosrU 

Srrer  from  aopsrisr  eomt,  Mqatgswsry 
coBBtyi  a  a  Vmlttkt  JttAgs. 
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Action  by  W.  M.  PhlUlps  and  other* 
against  Rentz  Bros.  &  Roberta.  Verdict  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Isaac  Beasley  and  A.  C.  Pate,  for  plaintiffs 
In  error.  A.  C.  Wright,  Williams  &  Wll- 
llama,  and  J.  H.  Martin,  for  defendants  In 
error. 

OOBB,  J.  This  was  a  suit  by  W.  M.  PhH- 
llps  and  others  to  enjoin  Rentz  Broa  &  Rob- 
erts from  cutting  timber  on  certain  land,  and 
for  damages  for  timber  already  cut.  The 
suit  was  brought  in  January,  1895.  It  ap- 
pears from  the  petition  and  the  abstract  of 
title  relied  on  by  the  plaintiffs,  and  which  is 
attached  thereto,  that  the  plaintiffs  are  some 
of  the  heirs  at  law  of  Mlcajab  PhlUlpe,  and 
that  their  title  Is  derived  in  part  by  descent 
from  their  ancestor,  and  In  part  by  convey- 
ances from  the  other  heirs.  The  defendants 
filed  an  answer,  denying  that  the  plaintiff! 
were  the  owners  of  the  land,  land  setting  up 
Utle  In  themselves.  At  the  trial  the  plain- 
tiffs introduced  evidence  showing  a  grant 
from  the  state  to  Mlcajah  Pbilllps,  covering 
the  land,  title  to  which  is  In  dispute.  It  was 
shown  by  the  plaintiffs  that  Mlcajah  Phillips 
was  dead,  and  that  the  plaintiffs  were  some 
of  the  heirs  at  law  of  the  deceased,  and  con- 
veyances were  Introduced  In  evidence  from 
the  other  heirs  at  law  conveying  to  the  plain- 
Uff  W.  M.  Phillips  all  tbeir  interest  In  the 
properly.  There  was  also  evidence  as  to  the 
amount  of  damages  jdalmed  to  have  been 
sustained.  Evidence  was  introduced  by  the 
defendants  tending  to  establish  that  the 
property,  title  to  which  Is  in  controversy  In 
this  suit,  had  been  sold  at  sberlff's  sale  as 
the  property  of  Mlcajah  Phillips,  and  that 
the  defendants  derived  title  from  the  suc- 
cessors In  title  to  the  purchaser  at  tbls  sale. 
The  execution  under  which  the  sale  was  al- 
leged to  have  beeu  had  could  not  be  found, 
and  the  sherifTs  deed  was  neither  Introduced 
in  evidence  nor  accounted  for  In  any  way. 
The  brief  of  evidence  contains  the  following: 
"The  defendants  Introduced  and  put  In  evi- 
dence certified  copy  of  the  will  of  Mlcajah 
Phillips'  deed  [?],  from  the  record  of  the 
court  of  ordinary  of  Montgomery  county,  un- 
der the  and  seal  of  said  ordinary,  dat- 
ed March  17,  1867,  regularly  admitted  to  pro- 
bate March  1,  1861,  which  will  shows  that 
said  Wm.  Salter  was  duly  nominated  and  ap- 
pointed as  executor  therein,  and  In  which 
will  is  embodied  the  following  clause:  'The 
residue  of  my  property,  both  real  and  per- 
sonal, to  be  sold,  and  the  proceeds  to  be 
equally  divided  among  the  above-mentioned 
persons,'— which  clause  of  said  will,  it  Is  ad- 
mitted, Includes  the  land  in  dispute.  The 
win  is  silent  as  to  who  shall  make  the  sale." 
Nothing  further  In  reference  to  the  wlU  of 
Mlcajah  Phillips  appears  in  the  record.  The 
«ourt  directed  a  verdict  for  the  defendants. 
Plaintiffs  made  a  motion  for  a  new  trial, 
which  was  OTermled,  and  they  excepted. 


Oonatmhig  the  petition  In  the  light  of  the 
abstract  of  title  attached  thereto,  and.  wblcb 
Is  to  be  treated  as  a  part  of  the  petition,  the 
plaintiffs  claimed  the  right  to  tiue.  upon  the 
ground  that  they  and  those  from  whom  they 
derived  title  were  all  the  heirs  at  law  of 
Mlcajah  Phillips,  and,  as  such,  were  entitled 
to  the  possession  of  the  property,  and  there- 
fore entitled  to  bring  an  action  for  damages 
against  those  who  were  wrongfully  In  pos- 
session and  committing  acts  which  were  Id 
their  nature  calcuLited  to  diminish  the  value 
of  the  property.  It  was  admitted  that  the 
above-quoted  item  of  the  will  of  Micajah 
Phillips  Included  the  land  Involved  in  the 
present  litigation.  From  that  item  it  ap- 
pears that  the  property  therein  embraced 
was  devised  to  certain  persons,  whose  names 
had  appeared  In  a  previous  part  of  the  will. 
Who  these  persons  were  the  record  does  not 
disclose.  The  Item  of  the  will,  together  with 
the  admission  that  It  embraced  the  propertj 
In  controversy,  establishes  conclusively  that 
Mlcajah  Phillips  did  not  die  intestate  as  to 
the  property  which  is  the  subject  of  the  pres- 
ent litigation,  and  that,  therefore,  no  persoa 
was  entitled  to .  any  Interest  therein  as  his 
heir  at  law.  Avery  v.  Sims,  G9  Ga.  314.  This 
being  true,  the  present  suit  falls,  because 
any  right  of  action  that  may  exist  for  the 
wrongs  complained  of  Is  either  In  the  dev- 
isees under  the  will  or  some  person  repre- 
senting them.  In  no  way  are  the  heirs  at 
law,  as  such,  interested  In  the  matter.  The 
undisputed  evidence  showing  that  there  was 
no  right  of  action  In  the  plaintiffs,  a  verdict 
for  the  defendants  was  the  only  proper  re- 
sult that  could  have  been  reached  In  the 
case,  and  there  was  no  error  In  directing  the 
jury  so  to  find.  Judgment  affirmed.  All  the 
justices  concurring. 


H.  B.  CLAFLIN  CO.  et  al.  T.  DE  VAUGHN 
et  al. 

(Supreme  Court  of  Geci^is.  Dec.  21,  189S.) 

Kbb  Jcdicata— Hcops  op  Decision  —  Scqcestk*- 
tio:j— BosD. 

1.  A  decree  in  equity  Is  concluBive  upon  the 
parties  to  the  cane  on  all  queBtions  raised,  or 
whicli  could  have  been  raised,  relating  to  the 
property  to  be  affected  by  the  decree. 

2.  When  personal  property  has  been  seized  by 
a  court  of  equity,  and  one  of  the  parties  to  the 
case  has  been  allon-ed  to  talie  possession  of  the 
same  upon  giving  bond  to  answer  the  decree  to 
be  rendered,  such  bond  Is  to  be  treated  as  rvpn- 
seating  the  property  which  was  delivered  to  the 
obligor;  and  any  party  showiiit;  an  interest  in 
the  property  should  be  given  a  correspondini: 
remedy  upon  the  bond. 

3.  In  such  a  case,  where  there  are  numerous 
parties,  each  claiming  an  Interest  in  the  pn^ 
erty,  and  a  decree  Is  rendered  In  tnTor  of  some 
of  them  only,  and  In  accordance  therewith  judg- 
ments in  their  faror  are  entered  against  the  prin- 
cipal and  secDrities  on  the  bond,  though  sacfa 
decree  does  not  in  express  terms  declare  that 
the  other  parties  are  not  entitled  to  judgments  oa 
the  bond,  yet  where  it  ia  clearly  inferable  from 
the  decree,  as  a  whole,  that  audi  was  the  inten- 
tion of  the  Judge  who  framed  It,  the  decree  would 
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preclude  SQcb  parties  from  raising  the  question 
as  to  their  interest  in  the  property  on  a  money 
rule  brought  by  them  against  the  sheriff,  who 
had  collected  the  money  on  an  execution  issued 
OQ  the  decree  in  the  name  of  the  parties  In  whose 
favor  the  decree  had  been  rendered. 
(Syllabiu  by  the  Conrt) 

Error  from  superior  court,  Macon  county; 
Z.  A.  LIttlejohD,  Judge. 

Petition  by  J.  K.  De  Vaughn  and  others 
against  Henrietta  Herz  and  others,  in  which 
the  H.  B.  Clafiln  Company  and  others  Inter- 
vened. There  was  a  Judgment  for  petition- 
ers, and  the  H.  B.  Glafiiu  Company  and  others 
bring  error.  Berersed. 

Hardeman,  Davia  A  Turner  and  B.  L.  Oreer, 
for  plaintiffs  in  error.  J.  W.  Haygood.  John 
I.  Hail,  and  Ouerry  A  Hall,  for  defendants  in 

error. 

COBB,  J.  On  September  20,  1893,  Frank  & 
Adler,  and  other  creditors  of  Lonis  Herz, 
brought  their  petition  against  LoulB  Herz,  J, 
E.  ^De  Vaughn,  John  F.  IjcwIs  ft  Son,  Gabe 
Lippman,  J.  B.  Fried  &  Co.,  and  Joe  Berck- 
hardt,  alleging  that  Louis  Herz  had  sold  out 
his  stock  of  goods  to  Henrietta  Herz  just  prior 
to  the  filing  of  the  petition,  and  that  before 
selling  out  the  stock  he  had  executed  mort- 
gages on  the  same  to  the  other  defendants. 
It  is  alleged  tuat  the  sate  was  fraudulent 
and  also  that  the  mortgages  were  fraudulent, 
and  executed  for  the  purpose  of  hindering 
and  delaying  creditors.  Subsequently  inter- 
ventions by  other  creditors  were  filed.  In  the 
interrention  tiled  by  the  H.  B.  dafiln  Com- 
pany and  others,  an  attack  was  made  upon 
the  blU  of  sale  made  by  Louis  Herz  to  Hen- 
rietta Herz,  upon  the  ground  that  It  was,  In 
effect,  an  attempted'  assignment,  and  void  be- 
cause not  executed  as  required  by  law.  On 
this  i>etitloD  a  temporary  receiver  was  ap- 
pointed, and  the  mortgagees  were  restrained 
from  proceeding  with  their  mortgages.  In 
each  of  the  answers  filed  by  the  mortgagees 
to  the  original  petition  and  the  Interventions, 
It  is  admitted  that  the  mortgages  had  been 
foreclosed;  and  it  is  alleged  that  executions 
issued  upon  the  foreclosure  of  the  mortgages 
had  been  levied  upon  the -stock  of  goods,  and 
that  the  same  was  In  the  custody  and  control 
of  the  sheriff.  After  this,  by  consent  of  all 
parties,  the  following  order  was  passed  by 
the  court:  "It  Is  ordered  by  the  court  that  the 
ortier  of  tnls  court  heretofore  granted  in  the 
above-stated  case,  granting  a  temporary  In- 
junction and  appointing  a  temporary  receiver, 
shall  be  revoked  and  set  aside  when  said  Hen- 
rietta Herz  shall  execute  a  bond,  with  good 
and  Bufficient  security,  payable  to  the  clerk 
of  the  superior  court  of  said  county  of  Macon, 
conditioned  to  pay  Into  court  the  value  of  the 
stock  of  goods  now  in  the  hands  of  the  re- 
ceiver, as  appears  from  the  Inventory  of  the 
same  as  made  by  said  receiver,  and  the  ad- 
ditional sum  of  five  hundred  dollars  to  cover 
the  notes  and  accounts  in  the  hands  of  said 
receiver.  It  is  ordered  tiiat  nothing  herein 


contained  shall  prevent  the  defendants  In  taiA 
bill  from  asserting' their  mortgage  liens  upon 
the  fund  arising  from  said  bond,  Instead  of 
the  said  goods;  It  being  the  Intention  of  this 
order  that,  as  to  all  creditors  who  are  parties 
to  this  litigation,  said  bond  shall  stand  in 
place,  and  be  taken  In  lieu,  of  said  stock  of 
goods,  and  that  none  of  the  parties  to  said 
litigation,  either  plaintiffs  or  defendants,  shall 
lose  any  lien  upon  said  property,  or  shall  suf- 
fer any  change  of  their  present  status,  by 
reason  of  this  order,  but  their  rights  shall  re- 
main the  same  as  If  this  order  bad  not  been 
passed,  and  said  bond  given.  It  Is  further 
ordered,  upon  consent  of  all  parties,  that,  In 
event  of  recovery  by  one  or  any  or  all  the 
creditors  in  said  suit  against  the  assets  for 
which  the  bond  provided  is  to  t>e  a  substitute, 
then  at  the  final  trial  it  Is  consented  that 
Judgment  may  be  entered  for  amount  of  such 
recovery  against  the  principal  and  securities 
of  said  bond,  as  in  cases  of  appeal  bonds;  the 
judgment  entered  not  to  exceed  liability  nnder 
said  Injunction  bond."  By  amendment  to  the 
order  It  was  provided  that  the  bond  should  be 
increased  "to  cover  aud  include  sixty-two  dol- 
lars of  money  now  In  the  hands  of  the  tempor- 
ary receiver,  which  said  sum  he  Is  authorized  to 
surrender  to  Henrietta  Herz  upon  the  approv- 
al of  said  bond  as  provided  in  the  foregoing 
order."  Upon  the  passage  of  this  order,  Mrs. 
Herz  gave  the  bond  required,  the  material 
parts  of  which  were  as  follows:  "Tbe  condi- 
tion of  the  above  bond  Is  such  that  should  the 
said  Henrietta  Herz,  principal,  Gabe  Lippman 
and  E.  B.  Lewis,  securities,  pay  Into  Macon 
superior  court,  to  the  clerk  of  said  superior 
court,  the  value  of  the  stock  of  goods  now  In 
the  hands  of  the  receiver,  as  appears  from  the 
Inventory  of  the  same  as  made  by  said  re- 
ceiver, and  the  additional  sum  of  five  hundred 
dollars  to  cover  the  notes  and  accounts  In  the 
hands  of  the  receiver,  and  the  additional  sum 
of  Bhcty-two  dollars  In  cash  now  In  the  hands 
of  said  receiver,  M.  B.  Gilmore,  provided 
that  upon  the  trial  of  said  case  above  stated 
the  said  several  creditors,  to  wit,  Frank  & 
Adler  [and  others],  shall  succeed  In  securing 
Judgment  against  said  stock  of  goods,  or  on 
said  bond  given  In  lieu  of  said  stock  of  goods, 
or  said  assets  for  which  said  bond  Is  given, 
which  condition.  If  complied  with  and  per- 
formed, said  principal  and  securities  shall  be 
discharged,  otherwise  this  bond  shall  be  of  full 
force  and  virtue;  the  true  intention  of  this 
bond  being  that,  as  to  ail  creditors  who  are 
parties  to  this  litigation,  said  bond  shall  stand 
In  place,  and  be  taken  In  lieu,  of  said  stock  of 
goods,  and  that  none  of  the  parties  to  said  liti- 
gation, either  plaintiff  or  defendant,  shall 
lose  any  lien  upon  said  property,  or  shall  suf- 
fer any  change  of  their  status,  by  reason  of 
the  aforesaid  order  and  this  bond,  but  their 
rights  shall  remain  as  If  the  order  had  not 
been  granted,  and  this  bond  had  not  been 
given.  It  is  further  contracted  and  agreed 
that  should  any  of  the  creditors  In  said  liti- 
gation, whether  plahitlff  or  defendant  recover 
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Judgmcat  upon  tlM  final  trial  of  said  caw. 
accfodlnf  to  the  terms  and  contlltlona  of  tlila 
bond  order,  then  judgment  may  be  entered  for 
tbe  amoniit  of  lald  recoTery  against  the  prin- 
cipals and  aecmrltles  on  this  twnd,  as  In  cases 
of  ai^eal  bonds;  Judgment  to  be  entered  not 
to  exceed  UablUty  nnder  this  injunctkm  bond." 
Upon  the  execution  of  tbe  bond  the  stock  at 
foods  and  assets  went  Into  the  bands  at  Mrs. 
Her^  pursuant  to  tiw  order.  The  assets  were 
valued  by  tbe  recelTor  at  $10,733^7,  which  In- 
cluded: Amountofstock,|7.467.14;  accountson 
books,|2»S71.55;  notes, «4,215.S0;  cashon  band, 
fl27.  Snbsfqaently  Msl  Ben  sold  tbe  stock 
of  goods  In  tbe  usual  course  of  trade,  and  de- 
posited the  sums  of  money  tbns  realized  In 
a  bank.  The  case  went  to  trial,  and,  after 
evidence  submitted^  m  vudlct  was  retntned 
by  tbe  Jury  In  answer  to  iinesUons  propound- 
ed  by  tbe  ooort  The  verdict  is  divided  Into 
six  parts,  each  relating  to  ^  Issues  betweoi 
tbe  defendants  and  one  ot  the  plaintiffs  who 
bad  IdfioitUled  goods.  The  following  Is  a  copy 
of  that  part  of  tbe  verdict  relating  to  one  of 
tbe  plalntlffB:  "U)  DM  aaflln  *  COn  In  seOlng 
tbe  goods  to  Louis  Hera,  and  which  tb^  are 
now  claiming,  rely  on  any  statements  made 
by  Hciz,  either  to  them  directly,  or  to  a  com- 
mercial agency?  Answer.  To  a  commercial 
agency.  (2)  Were  said  statements  true  or  un- 
true? Answer.  Untrue.  (3)  Was  H«s  scA* 
vent  or  insolvent  at  the  time  be  purchased 
said  goods?  Answer.  Insolvent  (3a)  Had 
his  condDct  been  sudi  as  to  create  q^edal 
coi^draice  In  Urn  <m  tbe  part  at  Glaflin  ft  Oo.? 
Answer.  It  had.  (Sb)  Did  be  disclose  hbi 
condition  to  Claflin  dc  Co.  at  the  time  be  pur- 
chased said  goods  from  them?  Answer.  He  did 
not  ^)  Did  he  concesLl  bta  financial  condl- 
ttoi?  Answw.  Hedld.  (4)  Did  Hera  buy  said 
goods  from  Cloflhi  &  Co.,  Intending  not  to  pay 
for  them  at  tbe  time  he  purchased  them?  An* 
swer.  He  did  not  (0)  At  the  time  Mis.  Henri- 
etta Hoti  claims  to  have  purchased  tbe  stock  of 
goods  and  other  assets  of  Louis  Hen,  did  sbe 
at  that  time  pay  hfan  any  valuable  consldera- 
tk)n  therefor,  and  did  she  pay?  Answ^. 
She  paid  tbe  trust  money  and  wages  due  her 
by  L.  Hera.  (7)  In  said  purchase,  did  Mrs. 
Hers  agree  to  assume  and  pay  the  mortgages 
whldi  were  upon  said  stock?  Answer.  She 
did.  (8)  Had  sbe  paid  off  said  other  mort- 
gages before  tbe  proceedings  were  filed  on 
this  case,  attacking  said  mortgages?  Answar. 
Sbe  had  not  (9)  Had  sbe  paid  any  part  of 
tbe  purchase  price  of  said  stock  and  assets  be* 
fore  she  had  notice  that  tbe  mortgages  which 
she  assumed  were  iwe-exlstbig  debts?  An- 
swer. She  bad  not  {10)  Did  she  pay  any 
consideration  Cor  said  stock  and  assets  before 
tbe  proceedings  were  filed  in  this  case  to  set 
aside  her  bill  of  sale?  If  so,  what  considera- 
tion did  she  pay?  Answer.  She  paid  tbe 
trust  money  and  the  amount  of  wages  due  by 
her  to  L.  Herz.  (12a)  Did  Mrs.  Hers  agree  to 
pay  tlie  mortgages  which  sbe  assumed  out  of 
tbe  proceeds  of  the  property  covered  by  her 
Ull  of  sale,  when  she  should  sell  the  same? 


Answer.  She  did.  (12b)  Or  did  she  agree  to 
pay  off  said  mortgages  out  of  her  own  means, 
and  not  out  of  the  proper^  in  ber  bin  of  sale, 
or  Its  proceeds?" 

Upon  this  vodlct  a  decree  was  «itered  1^ 
the  court  The  decree  recites  that  It  was  ad- 
mitted by  counsd  for  petitioners  and  defend- 
ants that  tbe  goods  identified  by  various  pe- 
titioning creditors,  and  wbldi  w«re  bi  ttie 
stock  of  Louts  Hen  at  ttie  time  that  the  peti- 
tion and  the  various  Interventions  were  filed, 
were  of  values  aggregating  in  amount  the 
sum  of  ^,418.81.  It  furttaer  recites  that  It 
was  admitted  tbat  the  debta  to  secure  wiildi 
Louis  Hen  gave  to  the  defendants  certain 
mortgages  vren  pre-ezlstlng  debts,  and  that 
counsel  for  petitioners  also  admitted  that  Mrs. 
Hen  had  given  to  Lonis  Hen  her  promissory 
note  for  fSOO,  whieh  note  was  not  paid  by 
her  unto  after  tbe  commencement  of  the  pro- 
ceedings to  set  aside  the  bill  of  sale  fnnn  Lou- 
Is  Herz  to  her.  The  decree  further  redtes: 
'*Tbe  Jury  having  found,  also,  that  Mrs.  Hera 
agreed  to  assume  and  pay  tbe  mortgages  giv- 
en by  tbe  said  Louis  H«s  out  of  tbe  procefeds 
ot  tbe  property  covered  by  said  bill  of  aale 
from  said  Louis  Hers  to  her,  when  sbe  should 
sell  said  proper^,  and  that  sbe  had  not  paid 
off  said  other  mortgages  before  ttM  proceed* 
Ings  were  filed  In  this  case  attacking  the  same, 
and  that  sbe  had  paid  no  part  of  the  porcbaae 
KHdce  of  said  stock  and  other  assets  conv^ed 
to  ber  In  said  UU  of  sale  befbre  she  had  no- 
tice that  said  mortgages,  which  sbe  had  as- 
sumed, were  given  to  secure  pre-existing 
debts,  and  tiiat  said  Henrietta  Hen  having 
given  ber  bond,  with  Gabe  Ununan  and  E. 
B.  Lewis  as  sureties,  under  the  ordo-  of  this 
court  on  tbe  4th  day  of  October,  1888,  hi  or- 
der  that  the  said  Henrietta  Hen  might  re- 
possess herself  ot  the  said  stock  of  goods  and 
other  assets  conveyed  to  her  In  said  bill  of 
sale,  and  to  prevoit  the  appolntm^  <tf  a  re- 
ceiver thertfor,  payable  to  the  clerk  of  tills 
court  for  the  benefit  of  said  credlton.  In  tbe 
event  they  should  recover  In  said  cause,  and 
condlUoned  that  la  the  event  the  plalnriffs 
should  recover  In  said  causa,  they  should  en- 
ter Judgment  at  once  against  Urn  said  Huirl- 
etta  Herz  and  bet  sureties  for  swdi  sums  as 
they  might  eventually  recover  Ui  their  effort 
to  redalm  said  goods,  and  to  snt^ect  the  same 
to  the  payment  of  their  debts,  It  Is  ordered," 
etc.  It  then  ^ovldes  that  tbe  plaintiffs  re- 
cover of  the  defendants  Louis  Hers,  H«ui- 
etta  Hen,  Oabe  LIppman,  and  BL  B.  Lewis 
the  reqpecttve  sums  agreed  by  counsel  to  be 
the  value  at  the  goods  Identified  by  the  plain- 
tlffs.  The  decree  redtes  further  that  tbe  de- 
fendant Lools  Hen  "having  admitted  In  opto 
court  that  the  balance  of  his  Indebtedness  to 
said  named  credlton  Is  as  hereinafter  set  out 
and  the  evidence  showing  this  fact  and  ho 
confessing  that  he  is  indebted  to  said  several 
parties  to  said  petition  In  the  sums  boelnafttf 
set  opposite  thebr  respective  names,  and  the 
Jury  having  returned  a  verdict  finding  tbat 
Mra.  Hera  has  agreed  to  pay  to  said  otb« 
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mortgagees  heretnabOTe  named  the  amounta 
of  tbeir  debts,  oat  of  the  proceeds  of  the  prop- 
erty which  was  conveyed  to  her  In  said  blD 
of  Bale,  It  la  ordered,  adjndged,  and  decreed 
by  the  coort  that  sold  bill  of  sale  Is  void,  for 
the  reason  that  the  same,  together  with  the 
flndlag  of  the  jory,  constitutes  an  assignment, 
and  Is  not  properly  executed  uider  the  laws 
of  this  state."  Then  follows  a  Jodgmoit  that 
the  plaintiffs  recover  of  L.  Hei^  Henrietta 
Hen,  Gabe  Lli^man,  and  S.  B.  Lewis  certabi 
amonnts,  respectively,  In  addition  to  the  sums 
ahready  decreed  them.  The  aggregate  of  the 
amounts  thus  decreed  la  favor  of  the  plain- 
tiffs Is  $2,487.56;  making  Uie  enthre  aggre- 
gate In  their  favor,  under  the  decree,  $0,00&- 
37.  It  was  farther  ordered  that  the  clerk  of 
the  court  Issue  one  execution,  to  specify  in 
separate  amounts  the  several  sums  due  to 
each  of  the  plalntlfTs.  The  defendants  made 
a  motion  for  a  new  trial,  which  beiiu;  overrul- 
ed, they  excepted,  and  entered  into  a  auperae- 
deas  bond  In  order  to  carry  the  case  to  the 
supreme  court.   This  bond  was  made  payable 
to  the  deA  of  the  superior  court  of  Macon 
coun^,  for  the  use  and  benefit  of  the  plain- 
tiffs, and  was  conditioned  to  pay  the  said 
clerk,  fbr  the  use  and  benefit  of  the  plolu- 
tUTs,  -  the  eventnal  condemnation  money,  and 
all  subsequent  coats.  In  the  event  that  the 
obligors  in  the  bond  should  fail  to  prosecute 
their  writ  of  error  to  the  supreme  court  with 
effect.  The  case  came  to  this  court,  and  it 
was  held  that  "the  special  questions  submit- 
ted to  the  Jury  were  framed  In  accordance 
with,  and  authorized  by,  the  pleadings  and 
evidence  In  Qie  case,"  and  also  that  "there 
was  sufficient  evidence  to  support  the  ver- 
dict."  Heix  V.  H.  B.  Claflln  Co.,  101  Ga.  eUS, 
20i  S.  E.  38.  After  the  affirmance  of  the  Judg- 
ment by  this  court,  ihe  defendants  In  the  case 
brought  their  petition  to  set  aside  and  correct 
the  decree  rendered  In  the  original  case,  upon 
the  ground,  among  ofliers,  that  the  court  had 
no  authority,  under  the  Issues  made  in  the 
case,  and  the  verdict  of  the  jury,  to  decree 
In  favor  of  die  plaintiffs  in  that  case  any 
sums  for  goods  not  Identified.  This  petition 
was  dismissed  on  demurrer.  To  the  decision 
of  the  court  dismissing  the  petition,  the  peti- 
tioners excepted,  and  brought  the  case  to  Uils 
court,  when  the  Judgment  was  again  affirmed; 
the  court;  however,  declining  to  pass  upon  the 
merits  of  the  petition.  Herz     Frank  (Ga.) 
30  S.  Bi.  797.  Execution  was  Issued  upon  the 
decree  of  the  court  in  the  original  case,  and 
also  upon  the  supersedeas  bond  given  by  the 
defendants;  and  Henrietta  Herz  paid  on  the 
execution  first  mentioned  the  sum  of  $7,713.12, 
the  same  being  In  full  satisfaction  thereof. 
The  shelrtft,  by  agreement  of  all  parties,  paid 
OTer  to  counsel  for  the  petitioning  creditors 
the  sum  of  $4,010.80,  which  was  the  amount 
decreed  to  them  as  the  value  of  the 'goods 
identified  by  them  as  th^  own.  The  mort- 
gagees then  brought  their  petition,  alleging 
that  tbelr  mortgages  were  prior  llena  upon  the 
stock  of  goods  bought  by  Mrs.  Hers  from 


Louis  Her%  and  were  prior  Uoib  iqwn  ttae 
fund  remaining  In  court  They  alleged  fur- 
ther that  their  mortgi^^  hare  been  foreclos- 
ed, and  executions  issued,  and  prayed  that 
the  sheriff  be  directed  to  pay  over  to  them  the 
amounts  due  on  their  mortgages,  and  prayed 
further  that  the  sheriff  be  directed  to  hold 
the  money  In  his  hands  until  the  fnrtiier  or- 
der of  the  court  To  this  petition  the  H.  B. 
CSaflln  Company,  and  the  other  creditors  of 
Louis  Hen  who  had  obtained '  Judgoients  in 
the  decree  above  refnred  to,  made  them- 
selves parties,  and  moved  the  oourt  to  award 
the  fund  to  them.  The  sheriff  answered  that 
he  had  received  from  Heiurletta  Hen  $7,718.- 
12  on  May  30.  1898,  ta  full  satisfaction  of  an 
exanitlon  for  principal  and  Interest  amounting 
to  that  sum,  which  execution  was  Issued  on  a 
decree  rendered  by  the  Judge  of  the  superior 
court  of  Macon  county  on  Ju^  15,  1886,  oa  a 
verdict  rendered  by  a  Jury  In  that  court  dur- 
ing the  May  term  of  the  court;  that  on  June 
24,  1888,  by  agreement  of  all  parties,  he  had 
paid  to  the  attorneys  for  the  creditors  of  Louis 
Hen  the  sum  of  $4,910.80;  and  that  he  has 
on  hand,  subject  to  the  order  of  the  court  the 
balance  of  the  fund  paid  on  the  esecutlon, 
to  wit  $2,80^.82,  less  the  costo  of  this  pro- 
ceeding. He  further  answered  that  he  bad 
In  his  posaesBlon  executions  Issued  upon  the 
foreclosure  of  mortgages  In  favor  of  the  orig- 
inal plaintiffs  In  the  rule,  the  names  of  the 
mortgagees  and  the  amounts  of  each  mortgage 
being  set  tbrth.  All  of  the  mortgage  fl.  fas. 
are  against  Louis  Her^  and  Issued  upon  the 
foredosure  of  mortgages  given  by  Louis  Herz 
upon  the  stock  of  goocta  which  vent  Into  the 
hands  of  Henrietta  Hen.  Atba  considering 
an  of  the  evidence  submitted,  and  which  is 
set  Cotth  above,  the  court  awarded  the  fund— 
Fint  to  the  payment  of  costs  in  the  rule; 
second,  to  J.  B.  De  Vaughn,  until  his  mortgage 
fi.  fa.  should  be  satisfied,  It  being  of  older 
date  than  the  other  mortgage  fl.  faa.,  and  the 
surplus  to  be  distributed  pro  rata  to  the  mort- 
gages In  favor  of  Joe  Bockhardt  Ic^n  F. 
Lewis  &  Son,  and  J.  R.  Fried  ft  Co.  To  tills 
Judgmmt  the  creditors  who  had  made  them- 
selves parties  to  the  rule  excepted. 

In  order  to  determine  whether  or  not  tiie 
Judgment  complained  of  la  this  case  was  erro- 
neous. It  becomes  necessary  at  the  outset  to 
ascertain  what  effect  the  decree  rendered  on 
July  IS.  1886,  had  upon  the  rights  of  the 
various  persons  who  were  parUes  to  the  case. 
If  those  now  clalmhig  the  fund  in  court  under 
executions  Issued  upon  the  foreclosure  of 
mortgages  executed  by  Louis  Hen  are  estop- 
ped by  the  decree  from  contesting  tiie  right 
of  the  plaintiffs  In  error  to  this  fimd,  the  de- 
cision awarding  such  mortgagees  Uie  fund 
was,  of  course,  nroneons.  If  they  are  not 
so  estopped,  then  the  determlnatltm  of  other 
questions  presented  In  the  record  becomes 
necessary.  We  are  of  opinion  that  the  mort- 
gagees are  concluded  1^  the  decree  from 
claiming  any  Interest  in  the  fund  which  was 
brought  Into  court  for  distribution,  and  there- 


Digitized  by  Google 


112 


82  SOUTHEASTERN  REPORTER. 


(Ga. 


fore  many  questions  presented  In  the  record 
are  unnecessary  to  be  decided.  We  shall 
therefore  coullne  ourselves  to  stating  the  rea- 
sons which  have  brought  us  to  this  conclu- 
BioD.  Louis  Herz  was  the  owner  of  a  stock 
of  goods.  Upon  this  stock  he  executed  mort- 
gages to  certain  of  his  creditors.  After  the 
execution  of  these  mortgages,  he  executed  a 
bill  of  sale  on  the  entire  stock  to  Henrietta 
Herz;  she  taking  the  property,  and  agreeing 
to  assume  the  payment  of  the  mortgage  Ileus 
thereon,  to  the  extent  of  the  value  of  the 
goods.  These  mortgages  were  foreclosed, 
and  executions  Issued  upon  such  foreclosures 
were  levied  upon  the  goods.  Pending  these 
levies  certain  unsecured  creditors  of  Louis 
Herz  brought  their  petition,  attacking  the 
mortgages  which  had  been  given,  as  well  as 
the  bill  of  sale,  as  being  fraudulent,  and  made 
for  the  purpose  of  hindering  and  delaying 
creditors;  some  of  them  alleging  that  the 
goods  were  sold  to  Louis  Herz  upon  false  rep- 
resentations. They  alleged  further  that  the 
goods  so  sold  were  still  in  the  stock  in  the 
hands  of  the  sheriff,  and  prayed  that  they 
might  he  allowed  to  Identify  the  same,  and 
at  the  final  hearing  recover  as  their  own  the 
goods  80  identified.  A  receiver  was  appoint- 
ed to  take  charge  of  the  goods,  the  books  of 
account,  and  the  money  on  band.  The  order 
which  Is  set  forth  In  the  foregoing  statement 
of  facts  was  passed  at  this  stage  of  the  pro- 
ceedings, and  the  material  parts  of  the  bond 
which  was  provided  for  in  that  order  are  also 
set  forth  above.  Only  a  casual  reading  of 
the  order  and  the  bond  Is  necoKsnry  to  show 
with  certainty  that  It  was  the  Intention  of  the 
judge  who  granted  the  order  that  the  bond 
should,  In  the  future  progress  of  the  litiga- 
tion, stand  in  all  respects  as  representing  the 
property  which  was  delivered  up  when  the 
bond  was  given.  No  party,  either  plaintiff 
or  defendant,  was  to  be  prejudiced  in  any 
way  by  the  fact  that  what  was  once  property 
had  become,  by  virtue  of  the  order,  a  chose 
In  action.  If  any  party  to  this  litigation  had 
any  right  to  any  Interest  whatever  In  the 
property  In  possession  of  Louis  Herz,  that 
right  was  preserved  carefully  In  the  order 
authorizing  the  execution  of  the  bond,  and 
was  to  be  recognized  whenever  projierly  as- 
serted in  the  court  which  had  control  of 
the  property  which  had  been  selze'd  under 
the  order  appointing  the  receiver.  It  was 
necessary,  however,  that  those  Interested  In 
the  property,  and  whose  rights  were  protect- 
ed by  the  t>ond,  should  assert  their  inter- 
ests at  the  proper  time  and  in  the  proper 
way,  or  else  forfeit  the  same.  The  bond  was 
conditioned  to  answer  a  decree.  It  was 
therefore  contemplated  that  the  rights  of  the 
parties  would  be  fixed  by  a  decree  to  be  ren- 
dered in  the  case.  When  the  case  came  on 
for  a  final  hearing,  the  creditors  who  claimed 
to  have  identified  goods,  the  creditors  who 
had  DO  claim  for  identified  goods,  as  well  as 
the  mortgagees,  had  a  right  to  be  heard  on 
their  respective  claims;  and  this  was  the 


time  In  which  they  should  have  asserted  their 
rights,  as  the  decree  which  was  to  determine 
for  all  time  their  interest  In  the  property 
now  represented  by  the  bond  was  about  to 
be  rendered.  They  would  then  have  been 
heard,  and.  If  the  rights  asserted  were  recog- 
nized, a  proper  decree  protecting  tbem  In 
their  remedies  upon  the  bond  would  have 
been  rendered.  If  at  this  time  they  failed 
to  assert  their  Interests  which  had  existed 
Id  the  property,  they  would  lose  all  right  to 
any  remedy  upon  the  bond.  If  they  assert* 
ed  their  rights  in  the  property,  and  these 
rights  were  not  recognized  by  the  trial  Judge, 
as  long  as  the  decree  rendered  against  them 
stood  unreversed  they  would  be  barred  from 
any  remedy  upon  the  bond.  This  result 
would  follow  whether  the  decree  In  terms  de- 
clared against  their  rights,  or  whether  from 
the  decree  as  a  whole  it  was  evident  that  It 
was  the  Intention  of  the  Judge  that  they 
should  not  be  recognized.  In  determining 
the  extent  and  scope  of  the  decree,  it  is  to 
be  kept  in  mind  that,  wherever  the  decree 
deals  In  any  way  with  the  bond,  we  must 
consider  It  as  dealing  with  the  property  wblclt 
the  bond  represented.  Whenever  the  judge 
gave  any  person  a  right  to  proceed  upon  the 
bond,  it  was  equivalent  to  recognizing  an  ex- 
isting right  in  the  property.  If  the  decree 
failed  to  give  any  plaintiff  or  defendant  an; 
remedy  upon  the  bond,  it  would  be,  in  effect, 
a  Judgment  that  that  plaintiff  or  defendant 
had  no  right  In  the  property.  The  decree,  in 
terms,  gives  to  those  creditors  who  had  iden- 
tifled  goods  Judgments  against  the  sureties  on 
the  t)ond  for  amounts  aggregating  the  value 
of  the  Identified  goods.  This  was  equivalent 
to  a  decree  that  these  creditors,  to  the  extent 
of  the  identified  goods,  had  rights  in  the  stock 
of  goods  which  were  superior  to  the  rlghte  of 
all  the  other  parties  to  the  litigation.  Up 
to  this  point  there  Is  do  dispute  as  to  the 
meaning  of  the  decree,  or  the  propriety  of  its 
terms.  The  contest  is  over  the  balance  of 
the  fund  which  was  realized  on  the  execution 
Issued  against  the  principal  and  sureties  on 
the  bond,  and  therefore,  in  contemplation  of 
law,  the  residue  of  the  property  after  the 
Identified  goods  had  been  withdrawn.  The 
decree  does  not  in  terms  say  that  the  mort- 
gagees bad  no  lien  upon  the  property,  or  a 
lien  Inferior  to  the  other  creditors,  and  does 
not  In  terms  deny  to  such  mortgagees  a  reme- 
dy upon  the  bond.  It  does,  however,  provide 
that  those  creditors  who  had  not  recovered 
anything  on  account  of  identified  goods,  and 
who  were  simply  unsecured  creditors,  were 
entitled  to  a  Judgment  against  the  principal 
and  sureties  on  the  bond,  and  therefore,  la 
effect,  declares  that  they  were  Interested  In 
the  property  to  the  extent  of  these  judgments. 
While,  as  has  been  said,  the  decree  does  not 
In  terms  declare  that  these  unsecured  credit- 
ors have  rights  superior  to  the  mortgagees, 
still,  construing  It  as  a  whole,  this  coucluslou 
is  Inevitable.  The  bill  of  sale  to  Mrs.  Hen 
was  by  the  decree  declared  void;  It  beins 

Digitized  by  Google 


WHITLEY  GROCEBT  CO.  v.  McGAW  MFG.  00. 


113 


leclted  In  this  connection  that  the  -debts  due 
b;  mortgage  were  assumed  by  Mrs.  Herz 
when  ahe  took  the  bill  of  sale,  from  which  it 
might  be  inferred  that  the  mortgages  should 
share  the  same  fate.    That  such  was  the 
case  iB  evident  when  It  Is  noted  that  the  de- 
cree In  terms  provides  that  the  unsecured 
creditors  shall  have  judgments  against  the 
sureties  on  the  bond,  that  the  only  amounts 
decreed  against  the  principal  and  sureties  on 
the  bond  are  those  In  favor  of  the  plaintiffs, 
that  no  amounts  are  decreed  in  favor  of  the 
mortgagees,  and  that  the  amounts  decreed 
agalDSt  the  principal  and  sureties  are  appar- 
ently In  full  satisfaction  of  all  liability  on  the 
bond.    From  all  this  but  one  conclusion  can 
be  reached,  and  that  Is  that  It  was  the  Inten- 
tion of  the  Judge  to  so  frame  the  decree  that 
It  would  be  manifest  that  the  unsecured  cred- 
itors were  to  be  protected  to  the  extent  of 
the  bond;  thus,  in  effect,  deciding  that  the 
mortgagees  had  no  rights  which  tbey  could 
assert  against  the  property,  or  the  bond 
which  stood  In  its  place.    This  being  true, 
the  fund  should  have  been  awarded  to  the 
creditors  in  whose  favor  the  decree  was  ren- 
dered, and  not  to  the  mortgagees,  who,  If 
tbey  ever  had  any  interest  in  the  property, 
have  lost  the  same  by  the  rendition  of  the 
decree,  which  to-day  stands  unreversed.  If 
tikis  decree  was  erroneous,  it  is  now  too  late 
to  attack  tt    The  rights  of  the  parties  to  this 
litigation  must  stand  or  fall  by  the  record  as 
made.    Judgm^it  rerersed.  AU  the  Jnsttoea 
concurring. 


BLOUNT  et  aL  v.EDISON  OEXHRAL  ELBO- 
TBIC  00. 

(Snpreme  Oonrt  of  Gteorgia.  Dec  16, 1898.) 
SAZ.B— Waivbr  op  1>ikct»  —  Action  roa  Pkiob. 

This  ease  Is  controlled  the  dedrion  of 
this  court  In  the  case  of  Atlanta  City  St.  By.  Co. 

American  Car  Co..  29  S.  E.  925, 103  Qa.  254. 

(fiiyilabns  by  the  GourL) 

Eh-ror  from  superior  courti  Decatur  county; 
W.  N.  Spence,  Judge. 

Action  by  the  Edison  General  Electric  Com- 
pany against  W.  M.  Blount  and  W.  A.  Dlck- 
enaon.  Judgment  tax  plaintiff.  Defendants 
bring  error.  Reversed. 

Donalson  &  Hawes  and  Harrison  &  Bryan, 
for  plaintiffs  In  error.  D.  A.  Rnssell  and  B.  B, 
Bower,  for  defendant  in  error. 

COBB,  J.  The  Edison  General  Electnc 
Company  brought  suit  against  W.  M.  Blount 
and  W.  A.  Dickenson  upon  a  promissory  note. 
The  defendants  filed  pleas  thcit  the  note  sued 
on  was  given  in  part  consideration  of  an  elec- 
tric light  plant  which  the  plaintiff  had  agreed 
to  erect  for  defendants;  that  the  plant  erect- 
ed was  so  defective  that  the  consideration*  of 
the  note  bad  failed;  and  that  the  amount  of 
money  already  paid  on  the  contract  was  more 
ttian  the  full  value  of  the  nucbinery.  The 
allied  defects  In  the  machinery  were  tolly 
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set  forth  In  the  pleas.  Upon  the  trial  It  ap- 
peared that.  If  the  plant  was  In  fact  defective, 
the  defendants  had  the  fullest  possible  knowl- 
edge of  Its  defects  before  the  note  sued  on 
was  given.  The  Jury  returned  a  verdict  for 
the  defendants,  which  verdict  the  trial  Judge 
refused  to  set  aside  at  the  instance  of  the 
plaintiff.  The  case  came  to  this  court  (96  Ga. 
272,  23  S.  E.  306);  and  It  was  held  that,  by 
giving  the  note,  the  defendants  "waived  the 
defects  in  question,  and  could  not  set  up  the 
same  In  defense  to  an  action  on  the  notes." 
At  the  next  trial  of  the  case,  an  amended 
plea  was  offered,  which  the  court  refused  to 
allow;  and  the  only  question  now  presented 
for  decision  Is  whether  or  not  the  court  erred 
in  holding  that  this  amended  plea  was  with- 
out merit.  It  alleged.  In  substance,  that  the 
defendants  knew,  at  the  time  of  the  making 
of  the  note,  that  the  plant  was  improperly  and 
defectively  constructed,  and  would  not  furnish 
lights  as  required  by  the  contract;  that,  at 
the  time  the  notes  were  given,  it  was  distinct- 
ly understood,  agreed,  and  contracted  by  the 
parties  that,  if  the  defendants  would  execute 
the  note  sued  on  to  cover  the  balance  due  on 
the  property,  the  plaintiff  would  repair  the 
defects  In  the  construction  of  the  plant,  and 
furnish  whatever  machinery  would  be  neces- 
sary to  the  operation  of  the  plant  so  as  to 
I  make  the  same  conform  to  the  terms  of  the 
I  contract;  that,  in  consideration  of  this  prom- 
;  ise,  the  defendants  executed  the  note;  that 
the  plaintiff,  after  obtaining  the  note,  did  fall 
and  refuse  to  comply  with  its  promise  to  re- 
pair the  plant  and  furnish  the  machinery  nec- 
essary for  Its  operation  In  the  manner  pro- 
vided in  the  contract;  that  for  that  reason 
the  consideration  of  the  note  has  wholly  and 
totaUy  filled;  and  that  the  failure  of  the 
plaintiff  to  carry  out  and  perform  Its  agree- 
ment has  damaged  defendants  In  the  full 
amount  of  the  note  sued  on.  This  case  Is  con- 
trolled by  the  decision  of  this  court  In  At- 
lanta Clly  St  By.  Co.  v.  American  Car  Co.. 
103  Ga.  254,  20  S.  E.  925,  where  it  was  held 
that  a  plea  similar  to  the  one  under  consld- 
eratlon  in  the  present  case  was  meritorious. 
It  is  unnecessary  to  add  anything  to  what  Is 
Bald  In  the  opinion  of  Presiding  Justice  Lump- 
kin In  that  case.  Judgment  reversed.  All 
the  JufltlceB  concurrtng. 


WHITLEY  GROCERT  CO.  v.  UcOAW  MFG. 

CO. 

(Supreme  Court  of  Georgia.   Dec.  15.  1898.) 

Imitation  op  Traue-Mauks  —  I.sjunotion  —  Rk- 
TiEw  ON  Appeal, 

1.  Equity  will  grant  relief  aealost  a  person 
who  comniits  an  act  of  encroacanieut  upon  the 
business  of  a  trader  by  the  use  of  similar  trade- 
marks, names,  or  devices,  with  the  intention  of 
deceiving  and  misleading  the  public,— especially 
when  such  imitation  of  another's  trsde-mark  or 
device  is  calculated  to  injure  his  business,  and  to 
enable  the  wrongdoer  to  sell  goods  on  the  reputa- 
tion of  the  gooos  of  the  injured  party.  Where 
tike  injury  likely  to  result  In  sncn  a  case  is  Ir* 
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fepevalde  in  damates,  inianctton  U  the  proper 
remedy. 

2.  The  issue  in  this  esse  was  almost  eotirelT 
one  of  fact.  The  testimony  wbb  conflicting,  and, 
that  introduced  on  the  lieering  in  behalf  of  the 
deteodaot  in  error  being  sufficient  to  autborize 
the  conclusion  that  it  bad  sustained  the  .legal 
wrong  above  indicated,  this  court  will  not  Inter- 
iere  with  the  dl8«retion  of  the  jndge  below  in 
granting  the  arplication  (or  temporary  injnnc- 
:tion  until  the  case  can  finally  be  heard  on  ita 
merits. 

rSyllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  county; 
2.  A.  LitUeJohn.  Jutjge. 

Bill  by  the  McCaw  Maaufacturiag  Com- 
pany against  the  Whitley  Grocery  CoiniMtny. 
From  an  order  grantiag  an  Injonctkm,  de- 
fendant brings  error.  Affirmed. 

3.  F.  WAtaon  and  Allen  Fort,  for  plaintiff 
in  mot.  amitb  A  Joqm  and  Hardeman,  Da- 
TiiA  Tumer,  for  defenduit  In  error. 

illBt  OtaOAM.  Judgment  affirmed. 


QOr>Wm  T.  UAXWELL. 
(Sopnme  Gonrt  of  Oeoisia.  Dec.  16, 1898.) 
-Wakrastt  Dmd— Li  ability  on  Covenant  — 

IXSTHl'OTIONS. 

1.  Where  one,  by  warranty  deed,  conveys  to 
another  all  of  a  certain  lot  of  land  in  this  state. 

Sarticularly  designatinK  the  same  by  number  and 
istrict.  the  vendor  is  liable  on  his  warranty  for 
-any  fatal  defect  in  his  title  to  any  portion  of 
such  lot;  and  tliis  is  true  ootwithstandinf;  the 
tine  tietweeu  such  vandor  and  a  coterminous 
landowner  may  have  previously  been  ao  estab- 
lished or  agreed  upon  as  to  locate  the  line  in 
such  a  way  that  there  was  cut  off  to  the  adja- 
cent landowner  a  portion  of  the  lot  embraced 
in  the  warranty  deed. 

2,  Under  the  facts  in  this  case,  thtre  was  no 
error  in  giving  in  charge  to  the  jury  sections 
8614  and  a61&  of  the  Civil  Code. 

iSyUabiw  by  tiie  Court.) 

Error  from  superior  court.  Mltcbell  coun- 
ty; D.  H.  Pope,  Jndge  pro  hac. 

Action  by  T.  H.  Maxwell  against  A.  God- 
win. Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

J.  H.  Scaife,  DonaUon  &  Hawes,  and  Har- 
rison &  Bryan,  for  pUiatiff  iu  error.  Sam.  S. 
Bennet,  for  defendant  in  error. 

SIMMONS,  C.  J.  Godwin  sold  to  Maxwell 
lot  of  land  No.  14S  of  the  Eleventh  district 
of  Mitchell  county,  containing  250  acres, 
more  or  -less.  The  agreement  was  that  Max- 
well should  borrow  from  Chason  the  money 
necessary  to  pay  for  the  land,  and  that  the 
deed  was  to  be  made  by  Godwin  to  Chason, 
who  would  quitclaim  to  Maxwell  upon  the 
repayment  of  this  money.  Gtodwln  made  to 
Chason  a  warranty  deed  to  the  Land.  Max- 
well repaid  Chason,  and  the  latter  gave  Max- 
<well  a  quitclaim  deed.  Maxwell  went  into 
.possession,  and  ascertained  that  some  20 
<ftcres  of  the  land  were  in  the  poBseaslon  of 
Mrs.  McBlTln.  Processlonera  were  appoint- 
ed-to  run  the  line  between  Maxwell  and  Mrs. 


MoEIvln;  and  It  appeared  from  their  report 
that  JUCaxwell  was  entitled  to  the  20  acres. 
This  report  was  objected  to  by  Mrs.  Mc- 
Elvbi,  and,  on  the  trial  of  the  objectiens,  tbe 
Jniiy  found  that  a  new  line  had  been  agreed 
jupon  by  the  prior  coteixninous  proprietors. 
Gtodvrin  and  MeEIvtn,iand  established  as  tlie 
'true  line  between  the  two  tracts  of  land. 
This  line  was  so  eataUlahed  by  tbe  jury,  or 
tbe  judgment  of  the  court  upon  their  Ter- 
dict.  and  Maxwell's. land  was  thereby  dhnln- 
isbed  by  20  'acres.  Godwin  bad  knowledge 
of  this  proceeding.  Maxwell  brought  bis 
suit  against  Godwin  for  a  breach  of  war- 
ranty. On  the  trial  of  tbe  case,  there  was 
a  dl^iute  between  Maxwell  and  Godwin  as 
to  the  line  pointed  out  to  Maxwell  by  God- 
win, pending  negotiatfoDs  tor  the  purohaee 
'  of  tbe  .land  by  tbe  former,  ^e  Jury,  mider 
tbe  4Ttd«Doe  And  tbe  cfange  of  tbe  court 
-found  that  there  was  a  breach  of  tbe  war- 
ranty, and  .asseBsed  damages  againat  God- 
win. He  made  a  motion  for  a  new  trial. 
This  the  conrt  overniled,  and  Godwin  ex- 
cepted. 

The  main  contention  of  counsel  for  the 
plaintiff  in  error  was  that  the  trial  Jodge 
erred  in  giving  in  ctaarge  to  tbe  Jury  sections 
^14  and  S615  of  tbe  Civil  Code,  which  are 
as  follows:  "A  general  warranty  of  titie 
against  the  claims  of  all  persons,  Inchides 
in  Itself  covenants  of  a  right  to  sell,  and  of 
quiet  enjoyment  and  of  freedom  from  in- 
curabranoes."  "A  fceneral  warranty  of  title 
In  a  deed  against  the  claims  of-all  persons, 
covers  defects  in  the  title  though  known  to 
the  purchaser  at  tbe  time  of  taking  tbe 
deed."  In  tbe  present  case  It  was  not  error 
to  give  these  sections  In  chante  to  the  jury. 
Godwin  made  to  Maxwell's  grantor  a  deed 
containing  a  general  warranty  of  all  df  lot 
143.  In  a  certain  district  of  Mitchell  county: 
and,  under  these  sections,  and  the  decisions 
of  this  court  from  which  they  were  taken, 
that  warranty  included  the  whole  of  tbe 
original  lot  No.  143.  If  Godwin  had.  prior  to 
the  giving  of  the  warranty,  .agreed  with  tbe 
coterminous  proprietor  that  tbe  line  of  this 
-particular  lot  should  be  bo  .changed  as  t<> 
diminish  the  lot  by  20  acres,  he. should  hart- 
excepted  these  20  acres  from  tbe  warranty. 
It  was  immaterial,  under  this  warranty  deed. 
'What  line  was  pointed  oat  to  ^Maxwell.  Ho 
may  have  known  at  the  time  he  purchased 
that  these  20  acres  of  the  land  had  been  al- 
ready disposed  of  by  Godwin,  and  still  been 
protected  by  the  warranty.  In  the  case  of 
•Smith  V.  Sason,  46  Ga.  316,  which  was  a 
suit  upon  a  promissory  note,  the  defense  was 
baaed  on  -a  breach  of  a  written  contract,  by 
whi<ib  the  plaintiff  had  agreed  to  make  tltl<« 
to  a  certain  tract  of  Jand  within  certain 
Bpecl^ed  boundaries.  The  plaintiff  replied 
tllat  the  contract  had  failed;  that,  before 
the  bond  was  made,  he  had,  with  tbe  knowl- 
edge of  the  defendant,  sold  a  part  of  the 
land  to  ajBotber  person.  Tbe  amount  of  tb*' 
land  so  lold  was  in  dispute,  but  was  small: 
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and  .the  plabitlff  contended  that  It  was  cot- 
ered  by  the  words  "more  or  less."  McCay, 
J.,  Bald:  "Were  tbe  deflctt  merely  a  deficit 
of  Und  within  the  boundaries,  this  might  be 
true.  If  it  were  an  error  In  estimate,  If  tbe 
number  of  acres  could  be  treated  as  mere 
description,  this  rule  might  apply.  But  here 
is  a  failure  of  title  to  a  certain  fixed  area 
within  the  boundaries.  The  land  is  there; 
there  are  acres  a  plenty;  but  the  vendor 
does  not  own  them.  We  do  not  think  tbe 
flexibility  of  the  words  'more  or  less'  can 
cover  such  a  case.  Nor  can  parol  evidence 
contradict  tbe  deed.  The  fact  that  the  de~ 
fendant  knew  the  land  bad  been  sold  Is  not, 
of  itself,  a  reply  to  tbe  express  words  of  tbe 
bond.  Men  often  take  warranties  knowing 
of  the  defects  In  tbe  title.  The  very  object 
of  the  warranty  Is  often  to  meet  known  de- 
fects." This  decision  was  approved  In- the 
case  of  Miller  v.  Desverges,  75  Ga.  407,  where 
Hall,  J.,  In  discussing  the  law  now  embraced 
in  section  3614  of  the  Civil  Code,  said: 
"There  is  no  express  exception  here  to  the 
effect  that  snch  a  warranty  wlU  not  cover 
liens  or  defects  of  title  known  to  the  vendee, 
nnless  it  Is  shown  that  tbe  parties  intended 
it  should  do  so.  Nor  can  such  intention  be 
established  by  parol  proof  contradicting  the 
plain  words  of  the  deed."  Tbe  law  now 
embraced  in  section  3615  has  been  added 
since  that  time.  In  tbe  present  case  It  was 
shown  that  the  20  acres  adjudged  to  be  tbe 
property  of  Mrs.  McEIvin  had  belonged  orig- 
inally to  lot  No.  143,  and  that  the  vendor 
had  jclven  a  general  warranty  embracing 
tbe  whole  of  that  lot  The  court  therefore 
did  not  err  in  refusing  to  grant  a  new  trial. 
Judgment  afflnued.  All  the  Justices  con- 
curring. 

COFFEY  V.  PACE. 
(Sivreme  Goort  of  Geot^'a.  Dec.  21.  1898.) 

EnCnOX  nP  IXTKDDCH9  OS  REAbTT. 

When  a  warrant  to  eject  an  intruder  is  sued 
out,  and  is  met  by  the  counter  affidavit  prescrib- 
ed, tbe  bona  fides  of  the  original  poaseesion  is  a 
material  and  vital  questloD  on  the  trial  of  the 

-iasoe  thus  raised.  When,  .therefore,  la  a  given 
case,  the  evidence  for  the  movant  warrants  the 
conclnslnn  that  be  was,  before  the  defendantfa 
entry,  laWfuQy  in  possession  of  tbe  land,  and 
raises  inferences  that  micb  entry  was  not  bona 

•fide  and  under  a  claim  of  ric^t,  a  nonsuit  should 
not  be  granted. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dougherty 
county;  A.  H.  Hansen,  Judge. 

Action  by  G  Coffey  -against  W.  W.  Pace. 
From  a  Judgment  of  nonsuit,  plaintiff  brings 
orror.  Reversed. 

D.  H.  Pope  &  Son,  for  plaintiff  In  error. 
Walters  &  Wallace,  for  defendant  In  error. 

LITTLE,  "J.  Tbe  issue  tried  in  tbe  court 
bdow  arose  upon  an  affidavit  to  remove  de- 
fendant in  error  as  an  intruder  on  certain 


T.  PACE.  U5 

land  claimed  by  tihe  plaintiff  to  Wfor.  To 
this  affidavit  a  counter  affidavit  was  filed. 
In  terms  of  the  law.  On  the  trial  of  the  Is- 
sue below.  It  appeared  that  the  land  on 
which  tbe  Intrusion  was  claimed  to  have 
been  made  was  a  strip  which,  by  agreement 
between  two  prior  owners  of  adjacent  lots, 
was  used  as  a  passageway  for  tiie  eonven- 
lence  of  both,  and  that,  while  this  strip  was 
on  part  of  one  of  the  lots,  under  said  agree- 
ment it  was  placed  within  the  Incloaure  of 
the  other.  A  subsequent  vendee  of  one  lot 
removed  the  original  fence  so  as  to  add  this 
atrip  of  land  to  his  own  lot,  agiUnst  the  wUl 
of  the  other;  and  there  is  some  evidence  in- 
dicating that  tbe  place  to  which  the  fence 
was  removed  was  the  proper  dividing  line  of 
the  two  lot». 

On  the  trial  of  the  Issue  raised  by  the  war- 
Ant  and  counter  affidavit,  after  the  conclu- 
sion of  tbe  evidence  for  tbe  movant,  the 
court  granted  a  nonsuit  This,  we  think, 
was  error.  It  may  be  that  the  fence,  as  it 
now  stands,  represents  the  original  line 
which  divided  the  two  lots;  but  under  the 
evidence  for  tbe  movant  It  does  not  follow 
conclusively  that  he  is  not  entitled  to  the 
continued  occupancy  of  the  strip  of  land  In 
question.  His  immediate  predecessor  in  title 
testified  that  notwithstanding  he  did  not 
have  the  amount  of  land  described  In  his 
deed,  he.  nevertheless,  did  not  claim  any  title 
to  this  strip  of  land,  but  that  he  had  an 
agreement  with,  tbe  adjoining  lot  owner  that 
he  might  move  the  fence  about  six  feet  on 
her  lot,  so  as  to  inclose  tbe  strip  of  laud  with 
his  own,  and  that  it  should  be  Jointly  used  as 
a  passageway  for  the  two  owners;  that  this 
agreement  was  put  into  execution,  and  he 
had  thus  been  in  the  possession  and  enjoy- 
ment of  the  land  for  quite  a  number  of 
years.  Without  regard,  then,  as  to  where 
the  original  line  between  the  two  lots  was 
located,  it  was  neither  proper  nor  legal  that 
he  should  be  devested  of  possession  by  the 
sudden  and  quick  removal  of  the  fence  by 
the  adjoining  lot  owner,  so  as  to  include  the 
land  In  question  within  the  -Incloaure  of  the 
latter.  Under  the  agreement  to  which  he 
testified,  and  the  acquiescence  of  the  then 
owner  lu  its  terms  for  so  long  a  period  of 
time,  this,  at  least  entitled  him  to  continued 
possession,  until  he  voluntarily  surrendered 
it  or  had  been  lawfully  dispossessed.  Espe- 
cially Is  this  true  when  the  other  party  to  the 
agreement  .appeared,  and  testified  that  her 
vendee  entered,  under  his  contract  with  her, 
only  Into  possession  of  that  part  of  his  lot 
then  under  fence.  It  may  be  that  the  de- 
fendant Id  error  may  show  that  he  Is  en- 
titled, under  the  law,  to  possession  of  tliis 
strip  of  land.  Of  this  we  cannot  and  do  not 
undertake  to  say.  Tbe  prlncli^e  upon  wbldi 
our  law  in  relation  to  the  ejection  of  In- 
truders Is  based  Is  that  of  good  faith;  and 
where  one  bona  fide  claims  the  right  to  pos- 
session of  land  which  Is  In  tbe  hands  of  an- 
other person,  and  the  latter  does  not  claim  a 
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right  to  nuA  poneHioD,  but  refoBes  to  aban- 
don it;  and  makes  affldarlt  to  then  facta,  It 
la  snffldent  for  tbe  warrant  to  lune.  Tbe 
operation  of  tbe  warrant  may  be  snapended 
by  a  couDtor  afl^avlt  from  the  perw»i  then 
In  poueBSion  that  he  does  In  good  faith 
claim  a  legal  right  to  the  powesslon.  OIt. 
Code,  f  4808.  When  a  defendant  la  In  pos- 
aesBlon  of  land  nnder  a  deed,  claiming  tbe 
legal  right  of  posBesahm  In  good  faith,  he 
cannot  be  ejected  as  an  Intrude.  Russell  t. 
CSiambers.  43  Gnu  478;  Nlchob  v.  Chandler. 
46  Ga.  479.  As  to  whether  this  Is  tme,  and 
applies  to  the  defendant  In  error,  In  this 
case,  we  have  no  means  of  ascertaining  from 
the  rec(»d;  for,  m>on  tbe  conclusion  ot  tbe 
testimony  of  the  movant,  the  court  granted 
a  nonsuit  If  tile  testimony  introduced  on 
the-  part  of  the  ptalntifr  In  error  oa  the  trial 
of  the  issue  la  true,  he  was  certainly  in  legal 
possession  of  the  strip  of  land  at  the  time  he 
was  d^HiTed  of  It;  and  tills  erldence.  of 
Itself,  does  not  put  a,  superior  right  of  pos- 
session In  the  defendant  In  error.  We  there- 
fore think  that  the  court  erred  in  granting  a 
nonsuit,  and  that,  In  order  to  ascertain  the 
respective  rights  of  tiie  parties  to  this  litiga- 
tion, a  further  Investigation  should  be  had; 
and  the  judgment  of  the  court  below  Is  re- 
versed. All  the  Justices  concurring. 


REGIffTBB  T.  AUI/TUAN  ft  TAYLOR  OO. 

(Saiaeme  Court  of  Georgia.   Dec.  23,  189S.) 
Witness— CoMPETBScr—TKAXBACTioNs  with  Db- 

OBUCXT — DiRRCTISO  VlKDlCT. 

1.  On  the  trial  of  a  salt  Instituted  by  a  cor- 
poration to  foreclose  a  mortgags.  the  defendant 
IS  not  a  competent  witness  to  testify  in  his  own 
belialf  of  transactions  or  commuQicatioos  solely 
with  the  deceased  agent  o(  the  corporation. 

2.  Hie  court  ened  in  directinK  veracts  In  these 
cases  tor  the  foU  amonnt  sued  for.  It  appearing 
that  the  eridenee  did  not  demand  such  a  finding 
Il7  the  jury. 

^Sfllabus  by  tbe  Court.) 

IQrror  from  superior  court.  Worth  county; 
W.  N.  Spence.  Judge. 

.\ctioD  by  Aultman  &  Taylor  Company 
against  J.  T.  Register.  Judgment  for  plain- 
tiff.   Defendant  brings  error.  Reveraed. 

T.  R  Perry  and  D.  H.  Pope,  for  plaintiff 
In  error.  J.  W.  Walters  and  C.  W.  Fu^ 
wood,  for  defendant  In  error. 

LEWIS,  J.  The  Aultman  ft  Ta^or  Com- 
pany sued  Register  for  ¥1,KZ9  lurincipal,  be- 
sides Interest,  upon  eight  promtesory  notes 
signed  by  the  defendant  and  by  J.  S.  Graves, 
and  instituted  proceedings  for  the  foreclosure 
of  a  mortgage  given  by  Begiater  as  security 
for  the  paymrait  of  the  notes.  The  cases 
were,  by  consent,  consolidated  and  tried  to- 
gether. The  defendant  answered  that  he  was 
not  Indebted  to  the  plalntlfl;  that  there  was 
another  principal  to  the  notes,  who  was  nei- 
ther sued  nor  accounted  for;  and  that,  there- 
fore, the  suit  could  not  be  malntahied  In  Its 


present  shape;  and  that  one  J.  S.  OraTes, 
after  tbe  making  of  the  notes  sued  on.  be- 
came the  agent  of  the  plaintiff,  and  as  sndi 
agent,  by  the  consent  of  defendant,  took 
charge  of  the  engine  and  othw  ^operty  for 
which  the  notes  sued  <hi  were  given,  and 
sold  the  some  to  other  purchasers;  and  plain- 
tiff accepted  the  consideration  received  from 
such  other  purchasers,  ratified  Bald  sale,  and 
thereby  released  the  dtfendant  from  any  and 
all  liability  on  account  of  the  same. 

On  tbe  trial  of  the  case,  the  defendant  ad- 
mitted the  genuineness  of  the  notes  and  mort- 
gage, and  that  the  plalntlfl  was  the  owner 
of  them.  He  then  proposed  to  testify  that  J. 
8.  Graves— wiiom  tbe  defendant  claimed  was 
agent  for  the  plaintiff  In  all  the  transactions 
hivolred  in  these  cases  up  to  the  time  of  bis 
(Graves')  death,  which  occurred  Jnat  prior  to 
the*flling  of  the  suite,  and  who  was  a  partner 
of  the  defendant  at  the  time  of  and  In  tlie 
making  of  the  dehte  snM  on-^Id  him  (de- 
fendant) that  the  plataitlff  had  agreed  "to  talce 
the  engine  and  sawmill  back,  and  cancel  tbe 
trade";  and  that.  In  pursuance  of  this  state- 
mem  and  agreement,  the  defendant  dellwered 
aald  property  to  Graves,  aa  the  agent  of  plain- 
tiff, wlio  aold  It  to  O.  Rigger;  and  tbat  Graves, 
as  agent  for  the  plaintiff,  agreed  to  deltver 
up  to  the  defendant  all  the  papers  here  sued 
on,  but  died  before  doing  so.  ^e  coart  re- 
fused to  allow  this  testimony,  because  U raves 
was  dead;  and  to  tbla  defendant  excepted. 
At  the  condualon  of  the  evidence,  the  court 
directed  the  Jury  to  render  a  verdict  ft>r  tbe 
plaintiff  for  the  amount  sued  fer.  whldi  waa 
done,  and  to  this  direction  of  the  court  tbe 
defendant  assigned  error  Ui  his  UU  of  ex- 
ceptions. There  was  no  motion  for  a  new 
trial  made  in  the  case. 

1.  The  court  was  dearly  right  In  exdudlns 
the  testimony  of  the  defendant  In  relation  to 
transactions  or  communications  which  were 
had  Boldy  with  the  deceased  agent  of  tbe 
plaintiff  corporation.  To  have  admitted  sucb 
testimony  would  have  been  directly  in  tbe 
teeth  of  the  statute.  See  Olv.  Code.  |  52G9, 
subd.  8;  Bank  v.  Demere,  02  Qa.  735,  7SG.  19 
S.  SI  38  (Syl.  point  4). 

2.  The  only  other  assignment  of  error  in  tbe 
bill  of  exceptions  la  that  the  court  erred  in  di- 
recting the  Jury  to  return  a  verdict  for  tbe 
plaintiff.  It  appears  from  the  record  In  tbe 
case  that  there  were  eight  notes  sued  on,  as- 
gregatlng  in  amount  ^.325  principal,  but 
there  was  only  chilmed  In  the  declaration  on 
the  notes  the  sum  of  V1,BSU  principal,  be- 
Bides  Interest  Tbe  verdict  of  the  Jury  was 
for  tbe  sum  sued  fw,  to  wit,  V1,S20,  "with 
Interest  uid  coste  of  suit."  without  statlnjc 
the  amount  of  Interest  In  the  petition,  how- 
ever, for  the  foreclosure  of  the  mortgage  slv- 
cn  to  secure  these  identical  notes,  there  Is  no 
spedfic  amount  alleged  as  being  due  upon 
them.  The  notes  are  accurately  described, 
and  the  aj^regate  amount  of  their  prtnelpsi 
Bteted  In  the  petition  for  foreclosure.  xtte 
verdict  In  that  case  was  as  follows:  **We. 
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the  Jury,  find  In  favor  of  tbe  plaintiff,  and 
that  tbe  mortgage  be  foreclosed."  ConBtm- 
lug  this  verdict  in  the  light  of  the  pleadings, 
we  think  It  was  a  finding  for  the  entire 
amount  appearing  due  on  the  face  of  the 
notes,  without  allowing  any  credits  thereon. 
Such  was  evidently  the  construction  given 
by  the  judge  who  entered  up  Judgment  for 
$3,119.16,  besides  costs,  not  even  separating 
tbe  principal  from  the  Interest,  or  specifying 
what  portion  of  the  sum  mentioned  was  prin- 
cipal, and  what  portion  was  Interest  It  does 
not  appear  from  the  record  that  the  notes 
actually  contained  any  entries  of  credit  there- 
on, but  It  does  appear  from  the  testimony  In- 
troduced In  behalf  of  the  plaintiff  below  that 
money  had  been  paid  on  them,  the  witness 
Itemizing  such  payments  and  tbe  credits,  ag- 
gr^atlng  over  ?700.  Manifestly,  therefore, 
the  verdict  of  the  jury  In  the  foreclosure  pro- 
ceeding was  not  authorized  by  the  testimony 
In  the  case,  and,  of  course,  there  was  error 
In  dlrectti^  such  a  verdict  against  tbe  de- 
fendant This  error,  If  It  were  not  the  only 
one,  might  be  corrected  by  direction  of  this 
court  that  a  portion  of  the  verdict  in  the  fore- 
closure proceedings  be  written  off. 

The  main  defense,  however,  relied  upon  by 
the  plaintiff  In  error,  Is  under  his  plea  of  a 
settlement  made  with  Oraves,  as  the  agent  of 
tbe  Aultman  &  Taylor  Company,  whereby  it 
was  agreed  between  the  defendant  and  this 
agent  that  the  latter  should  take  charge  of 
tbe  engine  and  other  proi>erty  for  which  the 
notes  sued  on  were  given,  and  sell  the  same 
to  other  purchasers;  that  this  agreement  was 
carried  out  and  Oraves  did  sell  tbe  property 
to  another  purchaser;  and  that  the  company 
ratified  tbe  transaction.  The  evidence  on  this 
point  Is  very  meager  for  both  sides.  The 
plaintiff  la  error  sought  to  prove  tbe  contract 
made  with  Graves,  and  the  transactions  had 
with  him,  by  his  own  testimony,  which,  as 
above  ruled,  was  properly  excluded  by  the 
Judge;  Graves  being  dead,  and  it  being  claim- 
ed that  he  was  dealt  with  In  these  transac- 
tions as  agent  of  the  company.  There  is  tes- 
timony enough,  however.  In  the  record,  to  au- 
thorize the  Jury  to  conclude  that  the  follow- 
ing facts  were  established:  That  the  notes 
sued  ui>on  were  given  for  the  purchase  of  a 
certain  engine  and  sawmill,  which  were  after- 
wards delivered  by  plaintiff  In  error  to  Graves, 
and  which  were  sold  by  Graves  to  one  Rigger, 
and  that  Rigger  gave  a  mortgage  on  this 
property  to  the  Aultman  &  Taylor  Company, 
which  mortgage  was  accepted  by  tbe  com- 
pany, and  actually  foreclosed  by  it  for  the 
purpose  of  enfordng  payment  of  the  debt 
It  further  appears  that,  after  Graves  had  so 
received  the  engine  from  plaintiff  In  error, 
Grnves  sent  Register  a  message  to  the  effect 
that  the  matter  would  soon  be  arranged,  and 
the  papers  delivered  up,  evidently  referring  to 
tbe  note  sued  on  la  this  case.  In  behalf  of 
tbe  company  there  was  testhnony  to  tbe  effect 
tbat  this  engine  and  other  property,  embraced 
in  the  mortgage  given  by  Bln^r,  had  been 


destroyed  by  fire  before  foreclosure,  and  no 
money  was  realized  from  the  sale;  that  the 
company  had  empowered  Graves  to  sell  this 
'property,  with  the  understanding  tbat  the  pro- 
ceeds of  the  sale  should  be  applied  to  tbe 
notes  sued  on  In  this  case.  Tbe  witness  who 
testified  to  these  facts  about  this  understand- 
ing between  Graves  and  the  company  stated 
In  conclusion  that  he  got  this  Information 
from  the  Aultman  &  Taylor  Company,  whom 
he  represented  in  tbe  transaction.  It  does  not 
appear  that  any  member  of  that  company 
was  Introduced,  nor  does  it  appear  that  the 
nature  of  this  transaction  testified  to  In  be- 
half of  the  company  was  ever  made  known 
to  tbe  plaintiff  in  error,  or  that  he  ever  as- 
sented to  a  sale  of  the  engine  be  had  bought 
with  the  understanding  that  bis  notes  should 
simply  be  credited  with  the  proceeds.  There 
was  also  testimony  tending  to  show  tbat 
Graves  was  the  agent  of  the  company  for 
the  purpose  of  selling  engines. 

It  is  true  tbat  the  power  In  an  agent  to 
sell  property  of  his  principal  does  not  carry 
with  It  a  [>ower  to  rescind  the  contract  of 
sale;  and  tbe  power  to  collect  a  debt  does 
not  of  Itself,  also  include  authority  to  com- 
promise the  claim.  The  theory  of  the  com- 
pany in  this  case  on  the  trial  seems  to  have 
been  that  It  simply  gave  Graves  permlaelon 
to  sell  this  machinery,  with  the  understand- 
ing that  the  proceeds  of  the  sale,  when  paid 
to  it  would  be  credited  on  tbe  notes  sued: 
But  the  jury  might  have  Inferred  from  the 
facts  testified  to  that  machinery  was  really 
delivered  by  Register,  the  plaintiff  in  error^ 
to  Graves,  as  agent  of  the  company;  that,  as 
such  agent  Graves  sold  tbe  property  In  the 
name  of  bis  principal,  and  took  from  tbe  pur- 
chaser a  mortgage  made  directly  to  the  com- 
pany, to  secure  the  purchase  money;  and  that, 
while  this  might  have  exceeded  the  authority 
of  Graves,  yet  tbe  company  ratified  the  trans- 
action by  an  acceptance  of  the  mortgage,  and 
a  foreclosure  of  the  same  to  enforce  its  pay- 
ment If  such  were  the  case,  then  this  was 
tantamount  to  a  delivery  of  the  property  by 
plaintiff  In  error  to  tbe  company,  and  a  resale 
of  it  by  the  latter  to  another.  Without  more, 
this,  we  think,  would  have  tbe  effect  of  re- 
scinding the  contract  of  sale,  and  of  releasing 
plaintiff  In  error  from  his  obligation  thereun- 
der. Tbe  only  testimony  that  tends  to  sus- 
tain the  theory  of  defendant  In  error  above 
mentioned  Is  that  of  its  agent  Fuiwood,  who 
qualified  his  testimony  on  the  subject  with 
the  following  statement:  "I  was  familiar 
with  the  whole  transaction.  I  got  my  infor- 
mation from  the  Aultman  ft  Taylor  Company, 
whom  I  represented  In  this  transaction." 
True,  his  testimony  was  not  objected  to,  but 
it  apparently  being  mere  hearsay.  In  deter- 
mining whether  or  not  it  was  sufficient  to 
demand  a  verdict  It  is  proper  to  consider  Its 
inherent  weakness;  and  as  the  jury  might 
have  Inferred  that  the  theory  Insisted  on  by 
plaintiff  was  overcome  by  other  facta  and 
circumstances  In  the  cam  touching  the  subse- 
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qaent  conduct  of  tfae  company's  agent  Graves, 
as  well  as  the  action  of  tbe  company  In  rati- 
fying tbe  sale  made  by  him  In  the  name  of 
the  company,  we  think  the  Issne  as  io  wlieth- 
er  or  not  there  had  really  been  a  rescission  of 
this  contract  of  sale,  so  far  as  the  plaintiff 
in  error  was  concerned,  sfaonld  have  been  sab- 
mltted  to  a  Jury  under  proper  Instructions 
from  the  court. 

There  was  some  testimony  In  the  case  re- 
lating to  payments  made  by  plaintiff  In  error 
on  this  machhiery  which  were  not  admitted 
as  credits  by  the  company's  agent  It  ap- 
pears from  the  record  that  the  original  pleas 
filed  by  the  defendant  were  lost  after  the 
trial,  and  copies  established.  Certified  copies 
of  these  established  copies  appear  In  the  rec- 
ord, and  these  contained  pleas  of  payment  not 
admitted  as  credits  by  the  plaintiff  below. 
It  appears,  however,  that  since  copies  of  the 
pleas  were  established  below,  the  original 
plea  was  found  by  the  clerk,  and  he  also  sent 
up  a  certified  copy  of  that  ortglmd,  which  con- 
tains no  plea  of  credits.  We  cannot  say, 
therefore,  under  the  pleadings  as  they  stood 
An  tfae  trial,  that  this  issue  should  have  been 
-submitted  to  the  Jury.  Considering,  however, 
■the  defense  that  seems  to  have  been  relied  on- 
In  the  case,  and  the  testimony  bearing  there- 
■on,  while  very  meager,  as  above  Indicated, 
yet  it  did  not  demand  a  verdict  for  the  plaln- 
tfff'for  the  full  amount  sued  for;  and.  In  view 
of  this  fact,  we  think  the  court  erred  In  direct^ 
Ing  a  verdict.  Judgment  reversed.  All  the 
jnstlces  concurring,  except  COBB.  J.,  absent 
on  account  of  aleknesa  in  his  family. 


J0SE7  V.  SHEOHN. 
(Smweme  Court  of  Georgia.  Dec.  iS,  1808.) 

ArPBAL  IK  FoBM&FACPMIB—ArriPATtT'-AltBNI^ 

UEKT. 

1.  An  affidavit  made  for  Ihe'  pnrpose  of  enter- 
ing an  appeal  in  forma  pauperis,  before  the  pas- 
sage of  tee  act  of  180i  amending  section  4405 
of  the  Civil  Code,  was  {nsufficieot  if  it  omitted 
to  state  the  appellant'a  inability  from  poverty 
to  pay  the  costs. 

2.  Such  an  affidavit  is  amendable,  but,  under 
section  6124  of  the  Civil  Code,  a  motion  to 
amend  is  not  good  unless  it  appears  that  the 
omitted  words  were  left  out  "by  accident  or  mis- 
take." 

ISyllabus  by  the  Court) 

Error  from  superior  court,  Irwin  county;  C. 
a  Smith,  Judge. 

Action  by  J.  A.  Sfaeom  against  W.  J.  Jo- 
sey.  From  an  order  dismissing  an  appeal 
from  a  justice,  Josey  brings  error.  Affirmed. 

W.  P.  Way  and  Jay  &  Henderson,  for 
plaintiff  in  error.  L.  Kennedy  and  £.  W. 
Ryman,  for  defendant  In  error. 

LUMPKIN,  P.  J.  The  court  below  dls- 
mlsBed  an  appeal  from  a  Justice's  court  which 
had,  before  the  passage  of  tbe  act  of  1887 
amending  section  446S  of  the  Civil  Code  (Acts 
1807,  p.  32),  been  entered  In  forma  pauperis. 


Tbe  ground  of  the  dismissal  wns  that  the  af- 
fldarlt  was  insnfflcloit  because,  though  It  was 
therein  stated  that  the  appdlant  on  account 
of  poverty,  was  unable  "to  give  the  security 
required  by  law  In  cases  of  appeal,"  there  was 
no  allegation  that  he  was  unable  by  reason 
of  poverty  "to  pay  the  costs."  Undoubtedly, 
as  matters  thus  stood,  the  motion  to  dismiss 
was  good.  Cheshire  v.  Williams,  101  Ga.  814. 
20  8.  B.  101.  The  appellant,  however,  "pro- 
posed to  amend  the  affidavit,"  so  as  to  make 
the  same  conform  to  the  legal  requirements. 
The  court  rejected  the  amendment,  and  did 
so  rightly,  because  It  was  not  shown  that  tbe 
omission  in  the  affidavit  as  originally  filed 
was  by  accident  or  mistake,  and  it  was.  under 
section  6124  of  the  Clrll  Code,  essential  to  do 
tMs  In  order  to  render  such  an  atDdavtt 
amendable.  See  tbe  cases  cited  under  Cbls 
section.  JudgmeoBt  afflrmad.  All  tbe  jus- 
tices concnrring. 


gRAHAM  r.  CASCraELL. 
(SaprsBe  Conrt  of  Oamiat  Dec.  15, 18M.) 
AcTiox  OS  Note    Ph—i— ■•—  FMuaa  or  Cos- 

B1IISXUI03I. 

Where  a  mortgagee  consented-to  the  sale  of 
tbe  mortgaged  property  by  the  mortgagor,  with 
the  onderstandiog'  between  the  mortgasee.  the 
morteagoi,  and  the  pmcliaaer  that  tbe  pnrchasw 
shoDld-  give  bis  note  to  the  moFtvigu,  with  a> 
given  person  thereon  as  surety,  for  the  pur- 
chase price  of  the  property;  that  mortgagor 
should  indorse  the  note  to  tbe  mortgagee,  and 
that  upon,  its  paynient  it  shovU  be  creaked  oa 
tbe  mortgage;  and  tfae  sale  was  made,  the  note 
given,  and  indorsed  by  the  mortgagor  to  the 
mortgagee.  In  pursuance  of  sodi  arrangement 
the  mortgagee  taktng*  tbe  note  before  maturity, 
and  without  notice  of  any  defects  in  tfae  prop- 
erty  sold,— VtcU  that.  In  a  suit  broo^t  by  the 
mortgagee  on  the  note  against  the  maker  and 
the  sDt«ty,  failure  of  coiwdentloD  eoufal  not  be 
set  up  as  a  defense. 
(Syllabus  by  tbs  Court.) 

Error  from  superior  court  Telfair  county; 
J.  F.  De  Lacy.  Judge  pro  hac. 

Action  by  li.  L.  Campbell  against  D.  B- 
Graham.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Affirmed. 

E.  D.  Graham,  for  plaintiff  In  «ror.  Eason 
&  McRae,  for  defendant  In  error. 

PER  CURIAM.   J\^[gm,ent  afikmed. 


McLENNAN  v.  GRAHAM. 
(Supreme  Court  of  Georgta.  Dec..  10;  ISOS.) 
ExKuuTiOK  Sai.r— KiOBts  or  Claihaxt. 

The  claim  inws.  aa  a  remedy  for  th«>  tntv 
owner,  arc  cumulative,  not  exduwve.  It  follows, 
therefore,  that  a  failure  to  file  a  claim  will  not 
prevent  tfae  true  owner  from  asserting  his  title 
against  the  purchaser  at  a  sheriff's  sale,  when 
such  owner  does  nothing  that  is  calculated  to 
mislead  the  purchaser  as  to  the  owner's  rela- 
tion to  the  property  and  the  title. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Telfair  county; 
C.  C.  Smith,  Judge. 
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Actiw  by  WlUiam  Oraliam  agfllnat  D.  C. 
McLeanaa.  Judgment  for  plalntUf.  De- 
fendant tnliiga  ertor.  Afflrmed. 

D.  C.  aicLennan,  In  pro.  per.  E.  D.  Gra- 
ham, for  deftodant  In  error. 

COBB,  J.  It  appears  from  the  record  that 
the  prasent  case  was  tried  as  one  la  which 
both  plaintiff  and  defendant  derived  title 
from  a  common  grantor,  who  was  the  person 
who  had  conreyed  the  property  to  Mitchell 
Ovary.  Without  holding  that  this  was  the 
correct  theory  of  the  case,  we  deal  with  It 
ns  presented.  From  this  point  the  plaintiff's 
chain  of  title  consists  of  a  deed  from  Aaron 
Graham,  as  administrator  of  Mitchell  Gaei> 
ry,  to  Samuel  Qraham,  and  a  deed  from 
Samuel  Graham  to  WlUlam  Grabacn;  the 
plaintiff  In  the  present  case.  The  defmd- 
ant  relies  upon  a  deed  founded  upon  a  sher- 
IflTs  sale  of  the  property  under  an  execution 
against  Aaron  Graham  IndlTldoally.  There 
Is  evidence  that  Aaron  Graham  was  In  pos- 
session of  the  property,  exercising  acts  of 
ownerataip  over  the  same,  bnt  there  Is  no 
evldenee  that  he  ever  had  title  to- the  land. 
While  his  ponesslon  continued  fAr  a'  num- 
ber of  years,  It  was,  until  February  T.  IBBS, 
the  date  of  the  deed  from  him  as  admlnlstra- 
tor  to  Samuel  Graham,  in  his  right  as-  ad- 
ministrator, and,  eren  though  It  might  be  In- 
ferred that  he  remained  in  possession-  there* 
after,  pnch  possession  was  not  of  sufficient 
duration,  even  If  adverse,  to  constitute  a  pre- 
scrfptiTe'tiUe.  Upon  the  case  thus  made.  It 
Is  clear  that  WlUlam  Graham,  who  claims 
under  tltfe  derived  through  the  admlolstni' 
tor's  sale,  has  a  superior  right  to  the  Svfend- 
ant.  who  claims  under  the  sheriff's  deed, 
founded  upon  an  execution  against  a  person 
who  never  had  title' of  any  character  to  the 
property.  It  Is  contended,  however,  that  the 
plaintiff  should  have  lnteTx>osed  a  claim,  and 
not  have  allowed  the  property  to  be  sold  by 
the  aherltr,  and  that  his  failure  to  Interpose 
a  claim  when  he  knew  that  the  levy  had 
been  made  was  such  a  fraud  upon  the  de- 
fendant that  the  plaintiff  would  be  now  es- 
topped from  setting  up  his  title  against  the 
alleged  tMe  of  the  defendant  under  the  sher- 
iff's deed.  In  the  case  of  Whittington  v. 
Wright,  9  Ga.  23,  It  was  held  that  the  claim 
laws  were  cumulative  only:  Judge  Lump- 
kin, in  the  opinion,  uses  this  language: 
"Our  claim  laws  are  cumulative,  permissive, 
and  not  mandatory;  They  do  not  take  from 
the  owners  of  property  their  right  to  assert 
their  title  by  trover  or  ejectment  or  trespass 
against  the  sheriff,  as  at  common  law;  and 
a  sale  by  the  sherlir  cannot  devest  the  owver 
of  his  ttde,  unless  he  does  or  omits  to  do 
somethtagr  and  thereby  entntps  the  purchas- 
er." See,  also,  Cox  v;  Mayor,  etc.,  17  Oa: 
249;  Bodega,  v:  Perkeraon,  60  Ga.  518i  If' 
WlUlam  Graham -was- the  owner  of  the-prop^ 
erty,  hiB  f«ih»e  tO'  file-  claim,  notwith* 
BtandlOB'fae'may  have  been  stt^lMd'^of  'the: 
fact  at  flift'lav7-flad<of  'tlie.dar'fi*M:for-thv 


sale,  would  not  Interfere  wHSi  bis  right  to 
assert  his  title  against  the  purchaser  at  the 
sale,  unless  be  did  something  that  would 
mislead  the  parchaser,  and  entrap  him  into 
buying  under  the  belief  that  the  property 
sold  was  really  the  property  of  the- defend- 
ant In  execution.  There  Is  nothing  in  this 
case  which  will  bring  the  plaintiff  within 
the  rule  laid  down  la  Civ.  Code,  §  8S23,  where 
it  Is  declared  that  "one  who  silently  stands 
by  and  penudts  another  to  purchase  his  prop- 
erty without  diBcloatng  his  title  Is  guilty  of 
such  a  fraud  at  eatepa  blm  from  subsequent- 
ly setting  up  snob  title  against  the  pur- 
chaseit."  There  is  no  evidence  of  any  state- 
ment by  William  Graham  that  would' 
mislead  the  defendant  nor  is  there  any  evi- 
dence from  which  a  Jury  would-  be  autbor- 
IzcKl  to  find  that  he  bad  been  guilty  of  con- 
duct which  woold  be  calculated  to  deceive- 
the  def«Ddant  In'  any  way,  and  creaite-  the 
Impression  ^at  he  was  not  claiming  the 
property  in  his  own  right,  but  was  acgulea- 
cittg  in  Its  being  treated  as  the  property  off 
AftWn  Graham.  The  plaintiff  not  being-  pw- 
eluded  by  the  fUlure  to  file'  a  clahn  from-' 
setting  up  his  title  agalobt  the  defendant, 
and  having  been  guilty  of  nottilng'  whicbi 
wonld  amount  ta  a  fraud'  npM  the  defend- 
ant, and  thereby  estop  him  ttem  claiming 
the  property,  the  Judge  did  not  err  in  dl^ 
reetlng  the  Jury  to  find  In  his  CAver.  Jadf^ 
meat  aflrmed.  All  the  jnstlcet  concurring. 


McNBEL  V.  SMITH. 
(Supreme  Gonit  ef  Georgia.  Dec.  16»  1898.) 

ACTIOK  O^  NOTB—DlRICTIXO  Vbrdict. 

Id  the  trial  of  a  suit  upon  a  promissory  note 
which  Wfls  given  for  the  pnrdiase'  moaey  of  a 

mule,  and  which  stipulated  that  the  seller  did 
not  warrant  the  health,  life,  and  soantlnesB  of 
the  male,  bnt  only  the  title  thereto,  and  that 
In  case  of  death  the'  maker  of  the  note  should 
enstain  the  Iobb,  where  the  only  defense  offered  ' 
I  was  failure  of  consideration,  growing  out  of 
the  unsoaadness  of  the  mule  at  the  time  of  the 
sale,  there  was  no  error  in  greeting  a  Teidlet 
for  the  plaintiff. 
(Syllabus  by  the  Oourt.) 

ERor  from,  superior  court;  TeUalr  conuty; 
O.  a  Smith,  Judge. 

Action  by  J.  D.  Smith  against  J.  il.  McNeel. 
Judgment  for  plalntltt.  Defendant  brings 
error.  Afflnned. 

D.  C.  McLennaq,  for  plaintiff  In  error. 
Enson  &  McRae,  for  defendant  In  error. 

LEWIS,  J.  We  do  not  think  there  was  any 
ambiguity  whatever  as  to  the  meaning  of  the 
contract  sued  on  In  this  case.  The  notes,  by 
8tIl;>ulatlDg  that  the  seller  did  not  warrant  the 
healtli,  life,  and  soundness  of  the  mules,  ex- 
pressly excepted  such  warranty  from  the  con- 
tract; and  the'  parties  manifestly  Intended 
that  the  vendor' shoQld' be  relieved  from  aoy 
implied  warnwrty  wbich  the-law  m^ht  otbei^ 
wli»'b«V0<liiipaMa-iqH>tt'btaa-o>'aocouut  of 
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any  defects  growing  out  of  nnsoandnesa  of 
the  mule  at  the  time  of  the  sale.  To  have 
allowed,  therefore,  a  defense  based  upon  a 
verbal  agreement  between  the  parties  to  the 
elfect  that  the  vendor  contracted  to  deliver 
the  mules  to  the  defendant  safe  and  well, 
wonid  have  permitted  the  defendant  to  con- 
tradict by  parol  evidence  the  express  and  un- 
ambiguous provisions  In  his  written  contract. 
Section  3555  of  the  Civil  Code  declares  that: 
"If  there  Is  no  express  covenant  of  warranty, 
the  purchaser  must  exercise  caution  In  detect- 
ing defects;  the  seller,  however,  In  all  cases 
(unless  expressly  or  from  the  nature  of  the 
transaction  excepted)  warrants— (1)  That  he 
has  a  valid  tlUe  and  right  to  sell.  (2)  That 
the  article  sold  Is  merchantable,  and  reason- 
ably suited  to  the  use  intended.  (3)  That  he 
knows  of  no  latent  defects  undisclosed."  It 
Is  obvious  from  the  language  used  In  the  stat- 
ute that  the  parties  to  the  contract  can  ex- 
pressly except  either  one  or  all  of  these  im- 
plied warranties.  In  this  case  the  first  was 
not  excepted,  but  any  defense  founded  either 
upon  the  second  or  t^iird,  growing  out  of  un- 
soundness In  the  mules,  is  expressly  provided 
against  The  plea  in  this  case,  therefore,  set- 
ting up  an  agreement  and  condition  not  only 
not  contained  In  the  notes,  but  in  direct  con- 
tradiction of  the  written  contract,  there  was 
no  error  in  refusing  to  admit  testimony  there- 
under, and  in  directing  a  verdict  for  the 
plaintlfiF.  Goodman  v.  Fleming,  57  Ga.  350; 
Jacl£son  V.  Langston,  61  Ga.  .302,  393;  Martin 
T.  Moore,  63  Qa.  631.  Judgment  affirmed. 
An  the  justices  concurrii^. 


LUCAS  et  al.  v.  CORDELE  GUANO  CO. 
(Suprans  Court  of  Georgia.  Dec.  15,  1898.) 
Appial—Rk view—Motion  for  New  Trui>-Dis- 

MISSAL— BkIKF  or  'EVIDEVCB, 

A  judgment  dismissing  n  motion  for  a  new 
trial  for  want  of  an  approved  brief  of  evidence 
will  not  be  reversed  by  this  court,  when  it  ap- 
pears that  the  brief  ivas  not  presented  to  the 
jadge  for  approval  until  the  hearing  of  the  mo- 
tion, which  was  bad  several  months  after  the 
trial;  and  when  it  further  appearx  that  evi- 
dence was  omitted  from  the  brief  tendered  which 
the  judge  recalled  as  material,  but  the  sub- 
stance of  which  be  was  unable  to  remember,  on 
account  of  long  lapse  of  time  which  had  ex- 

f tired  since  the  trial.  This  is  true,  notwithstasd- 
ng  the  fact  that  movant's  counsel  were  allow- 
ed until  the  date  of  the  hearing  to  prepare  and 
file  a  brief  of  the  evidence, 
(^llabns  by  the  Conrt) 

Error  from  superior  court,  WUcoz  county; 
a  0.  Smith,  Judge, 

Action  by  Cordele  Guano  Oompany  against 
B.  F.  liucaa  and  others.  Judgment  for 
plaintiff.  Defendants  bring  errori  Affirm- 
ed. 

The  following  Is  the  official  report: 
At  the  September  term,  18G7,  of  the  supe- 
rior court,  a  verdict  was  rendered  against  the 
defendants  in  this  case,  and  they  filed  a  mo- 
tion for  a  new  trial  within  the  time  required 


by  law.  The  conrt  passed  an  order  provid- 
ing for  the  hearing  of  tbe  case  In  vacation, 
at  such  time  and  place  as  tbe  Judge  should 
fix,  on  10  days'  notice  to  each  party,  and  that 
tbe  movants  have  "until  and  Including  the 
day  of  said  liearing,  and  from  continuance 
to  continuance  of  said  hearing,  until  the 
same  is  finally  adjudicated  by  the  court,  to 
make  out,  have  approved,  and  file  a  brief  of 
testimony,  without  prejudice."  In  accord- 
ance with  this  order,  notice  was  given  coun- 
sel that  the  motion  would  be  heard  on  Febru- 
ary S,  1898.  On  that  day  the  motion  was 
called  for  hearing,  and  counsel  for  the  mov- 
ants presented  a  narrative  brief  of  evidence, 
as  prepared  by  them,  on  the  t>ack  of  which 
was  an  entry  of  filing  by  tbe  clerk,  dated 
February  1,  1808.  Counsel  for  the  respond- 
ent stated  that  he  had  not  time  In  which  to 
examine  this  brief.  In  order  that  counsel 
"might  have  an  opportunity  to  endeavor  to 
agree  on  the  brief,"  it  was  agreed  that  the 
hearing  should  be  deferred  until  later  on  the 
same  day.  Tbe  motion  was  again  called  on 
that  day,  and  counsel  for  the  respondent  de- 
clined to  agree  to  the  brief  of  evidence,  say- 
ing he  did  not  think  it  contained  all  tbe  ma- 
terial parts  of  the  testimony  of  one  of  the 
plaintitTs  witnesses  named  Mann,  ana  also 
that  a  certain  contract  t>etween  the  plaintiff 
and  one  Hall  (the  consignee  of  the  fertilbser 
involved  in  the  suit)  did  not  appear  in  the 
brief.  Counsel  for  tbe  movants  stated  that 
they  were  not  in  the  case  at  tbe  time  of  tbe 
trial  before  the  Jury,  but  were  employed  Im- 
mediately afterwards  to  move  for  a  new  trial, 
and  that  tbe  official  stenographer's  report  of 
the  trial  did  not  show  that  any  contract  be- 
tween the  plaintiff  and  Hall  was  put  In  evi- 
dence, but  that  they  were  willing  to  put  in 
the  brief  whatever  were  claimed  to  be  mate- 
rial parts  of  such  contract;  that,  as  they 
understood  plaintiff's  theory,  the  only  mate- 
riality of  such  contract  was  to  show  that 
plaintiff  was  obligated  to  deliver  the  fertiliser 
in  question  at  Staves'  Landing,  on  the  Ocmul- 
gee  river;  and  they  accordingly  Inserted  In 
the  brief  a  statement  of  that  part  of  tbe  con- 
tract As  to  the  other  objection  to  the  brief, 
counsel  for  the  movants  stated  that  the  offi- 
cial stenographer's  report  showed  that,  at  the 
time  of  tbe  trial,  the  interrogatories  of  the 
witness  Mann  had  been  lost,  and  that,  by 
consent,  a  copy  of  tbem  had  been  used  on  the 
trial;  that  they  (the  present  counsel)  had  re- 
ceived tbe  papers  in  the  case  from  the  clerk, 
and  some  from  the  counsel  who  represented 
defendants  on  the  trial,  and  there  were  no  in- 
terrogatories of  tbe  witness  Mann,  nor  any 
copy  or  memorandum  thereof,  among  the  pa- 
pers; that  they  had  been  unable  to  find  these 
Interrogatories,  and  the  clerk  had  reported 
that  the  papers  delivered  to  them  were  all 
that  had  been  In  bis  office;  and,  In  pr^arlng 
the  narrative  brief  of  evidence,  they  had  stat- 
ed Mann's  testimony  according  to  the  best 
information  they  could  get  They  also  call- 
ed the  attention  of  the  court  and  of  reapond- 
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eDt'8  counsel  to  the  fact  tbat  tbe  witness 
Mann  was  tben  In  the  Judge's  room,  and 
counsel  for  the  moTants  offered  to  take  tlie 
statement  or  testimony  of  Mann  as  to  wbat 
his  testimony  had  been  on  the  trial.  Coun- 
sel for  the  respondent  would  not  consent  to 
supply  Mann's  testimouy  In  this  way.  Coun- 
sel for  the  movants  then  stated  that  they 
would  accept  and  put  in  tbelr  narrative  brief, 
as  the  testimony  of  Mann,  anything  that  the 
counsel  for  the  respondent  would  state  as 
his  recollection  of  what  Mann  had  testified. 
Counsel  for  the  respondent  would  not  accede 
to  this  proposition,  and  stated  that  he  did 
not  tblnlE  it  was  bis  duty  to  prepare  a  brief 
for  tbe  movants,  and  tliat  be  could  not  re- 
member what  the  evidence  was.  Counsel  for 
tbe  movants  thereupon  requested  that  court 
either  to  require  counsel  for  tbe  respondent 
to  state  what  be  desired  to  have  put  In  tbe 
brief,  or  to  approve  the  brief  as  It  then  stood. 
This  the  court  would  not  do.  At  this  stage 
of  tbe  hearing,  tbe  court  took  a  recess  until 
later  In  the  evening  of  tbe  same  day,  and, 
upon  reconvening  that  evening,  there  were 
present  at  the  Judge's  office  tbe  Judge,  tbe 
witness  Mann,  and  the  counsel  for  the  mov- 
ants. Tbe  attorney  who  bad  appeared  In  be- 
half of  tbe  respondent  was  not  present 
Counsel  for  the  movants  read  over  to  tbe  wit- 
ness Mann,  In  tbe  presence  of  tbe  court,  the 
statement  of  bis  testimony  on  tbe  trial  as 
contained  In  the  narrative  brief  of  evidence 
offered  by  counsel  for  the  movants;  and 
Mann  stated,  In  the  presence  of  the  court, 
that  this  statement  of  his  testimony  was  cor- 
rect, to  tbe  beat  of  bis  recollection.  After 
waiting  for  some  time,  and  respondent's  coun- 
sel not  appearing,  the  court  passed  an  order 
refuslne  to  approve  the  brief  of  evidence  of- 
fered. To  this  order,  and  to  the  action  of 
tbe  court  In  refasing  to  require  respondent's 
counsel  to  state  what  additional  evidence  he 
desired  put  In  the  brief,  the  movants  except- 
ed. The  order  here  referred  to  Is  as  fol- 
lows: "There  are  several  material  parts  of 
the  evidence  Introduced  on  the  trial  in  the 
foregoing  case  that  are  left  out  in  tbe  brief 
of  evidence  oCfered  by  movants;  and  counsel 
for  respondent,  for  that  reason,  refusing  to 
agree  to  said  brief  of  evidence,  claiming  that 
he  cannot,  for  the  reason  that  tbe  same  Is 
Incomplete  and  incorrect,  [and]  he  cannot  re- 
member sufficiently  to  supply  tbe  defects  and 
the  Incompleteness  of  tbe  same;  •  •  * 
and  the  court  being  unable  to  remember  Just 
what  the  evidence  was,  some  of  tbe  missing 
parts  being  docrmientary  and  some  being  in- 
terrogatory, •  •  •  and  tbe  court  know- 
ing tbe  same  to  be  material;  *  *  *  and 
the  counsel  who  tried  the  case  in  tbe  court 
below  for  the  movants  having  abandoned  the 
same,  and  tbe  counsel  who  now  represents 
movants  not  having  been  engaged  In  the  case 
on  the  trial,  and  not  being  In  a  situation  to 
aid  the  court  and  counsel  for  the  respondent, 
—it  Is  impossible  for  the  court  to  approve  tbe 
brief  of  arldence  (rffered  by  tbe  movants.  I 


therefore  *  *  *  decline  to  approve  said 
brief  of  evidence.*'  After  having  made  this 
order,  tbe  court  passed  an  order  dismissing 
the  motion  for  a  new  trial,  and  to  this  the 
movants  excepted.  Tbe  bill  of  exceptions 
states  that,  before  counsel  for  tbe  respondent 
left  the  Judge's  office,  he  moved  the  court  to 
dismiss  the  motion,  on  tbe  ground  that  there 
was  no  brief  of  evidence  agreed  upon  and 
approved  by  the  court,  and  said  positively 
that  "be  could  not  agree." 

Cutts  &  Lawson,  D.  M.  Roberts,  and  E.  H. 
WilUams,  for  plaintiffs  In  error.  Thomson  & 
Whipple,  for  defendant  In  errw. 

LEWIS,  J.  From  the  facts  stated  In  the 
official  report,  it  will  be  seen  that  counsel  tor 
movants  did  not  bave  a  complete  brief  of 
evidence  prepared  on  tbe  date  of  the  hearing, 
for  the  reason  that  there  was  entirely  omltte<) 
therefrom  material  portions  of  tbe  testimony, 
It  Is  tme,  under  tbe  order  of  court,  he  ba<| 
until  and  during  the  final  hearing  of  his  mo- 
tion to  prepare  his  brief;  but,  when  connael 
procures  sncb  an  order  of  court,  he  must  nec- 
essarily take  upon  himself  tbe  risk,  when  he 
omits  to  prepare  and  present  a  brief  until  the 
final  day,  that  tbe  court  may  fall  to  remem- 
ber the  evidence,  and  for  this  reason  may  not- 
be  able  to  approve  the  brief.  It  Is  insisted 
Id  this  case  that  tbe  court  erred  In  not  im- 
posing terms  on  tbe  counsel  for  respondent 
either  to  agree  to  tbe  brief  or  state  what  he  * 
wanted  therein.  While  It  does  seem  from  the 
record  that  movants'  counsel  was  fair  In  his 
proposition  to  tbe  respondent  touching  an 
agreement  upon  tbe  brief  of  evidence,  yet  we. 
know  of  no  law  which  compels  respondent's 
counsel  In  such  a  case  to  aid  In  the  prepara- 
tion of  a  brief  of  evidence  or  to  supply  evi- 
dent omissions  therefrom.  It  Is  the  usual 
practice  for  counsel  to  agree  upon  the  brief- 
of  evidence  before  the  same  Is  submitted  for- 
approval  by  tbe  Judge,  but  there  Is  no  law 
requiring  such  a  course,  and  wp  know  of  no. 
remedy  provided  by  any  rule  of  practice, 
which  would  compel  such  an  agreement  by 
counsel.  In  principle  there  is  nothing  to  dlst. 
tlngulsh  this  case  from  previous  adjudica-. 
tlons  of  this  court  on  the  same  subject.  WI1-. 
Uams  V.  Johnston.  94  Oa.  722,  19  S.  B.  888; 
Thomas  v.  State,  96  Ga.  484,  22  S.  E.  315; 
Heller  v.  De  Leou,  96  6a.  805,  22  S.  E.  578; 
Baldwin  Co.  v.  Crawford,  Id  Ga.  18C,  28. 
S.  B.  ^1.  Judgment  affirmed,  AU  the  jus- 
tices concurring. 


BUCHANNON  et  al  v.  DS  LOACH  MILL 

MFG.  CO. 

(Supreme  Court  of  Georgia.  Dec.  17,  1898.) 

APPE  AL— AfPI  KH  A  NCE — D  A  H  AO  S8. 

There  having  been  no  appearance  for  plain- 
tiff in  error  when  this  case  was  called  in  its. 
order,  and  tbe  defendant  In  error  txaviDK  moved 
the  court  to  open  the  record,  and  prayed  for  aa 
affirmance  of  the  judgment  of  the  brial  court, 
and  daniAges  for  delay,  ondtr  section  6621  of  the. 
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GivM  Code,  ud  ft  clearlr  appearing  from  an  ex- 
amlnatlon  of  the  record  that  there  is  na  merit 
in  the  exceptions  of  plaintiff  in  error,  it  is  or- 
dered that  the  judgment  of  the  court  below  be 
affirmed,  and  that  10  per  cent,  on  the  amount 
of  the  Jadgment  in  the  court  below  be  awarded 
against  the  i^atDtifl  in  error,  in  favor  of  the  de- 
fendant in  error,  as  damages  for  brioging  the 
case  here  for  delaj  onlv.  Craton  t.  Hackney, 
IT  S.  E.  124,  91  Qa.  1^2. 
(Syllabns  by  the  Court.l 

Error  from  superior  conrt,  Dodge  county; 
C.  C.  Smith,  Judge. 

Action  by  the  De  Loach  Mill  Manufacturing 
Company  agaiuat  R.  F.  Buchannon  and  oth- 
ers. Judgment  for  plaintiff.  Defendants 
bring  error.  Affirmed. 

W.  M.  Clementa,  for  plaintiffs  in  error.  De 
Lacy  ft  Blthop,  for  defendant  In  ertor. 

PBR  CURIAM.    Judgment  afflrmed;. 


BTHERIDGB  v.  WOODAHD. 
(Supreme  Court  of  Georgia.  Dec.  17,  1896.) 
BpaoiVK!  PfeRFOHMHXOB^FARon  CoRTiacir. 
A-  conrt  of  equity  will  not  decree  the  specific 
pexformance  of  a  parol  contract  between  the 
purchaser  of  land  at  a  tax  sale  and  the  owner  of 
the  land,  by  which  It  was,  in  effect,  agreed  that 
the  owner :  should  have  a  right  to  redeem:  the 
land  after  the  expiration  of  the  time-  allowed  hw 
law  for  its. redemption;  it  not  appearing  that 
there  had  been  any  parbperfomiince  of  the  con- 
tract 

*  (Syllabus  by  the  (3oart.) 

Error  from  anperlor  court,  Dodge  connty; 
C.  C.  Smith.  JvAge. 

BlU  by  S.  T.  Btherldge  against  L.  M.  Wood- 
ard.  Decree  dismissing  bill,  and  plaintiff 
brings  error.  Affirmed. 

Roberta  &  Mllner,  for  plaintiff  In  error.  W. 
M.  dements*  for  defendant  In  enor. 

SIMMONS,  C.  J.  Under  the  tacts  of  the 
present  case,  as  they  are  disclosed  by  the  rec- 
ord, there  was  no  error  In  sustaining  the  mo- 
tion for  nonsuit  The  contract  set  up  by  the 
plaintiff  was  In  parol,  and  for  the  sate  of  land. 
There  was  no  evidence  to  show  performance 
or  part  performance  on  the  part  of  either  par- 
ty. Evm  it  plaintiff  made  a  gufflcioit  tender. 
It  was  after  the  legal  right  to  redeem  bod 
expired.  The  defendant  does  not  admit  the 
contract  alleged  by  the  plaintiff,  but  denies  It, 
and  Is  therefore  entitled  to  the  protection  af- 
forded by  the  statute  of  frauds.  There  were 
no  facts  alleged  or  proved  by  the  plaintiff 
which  would,  under  any  circumstances,  have 
authorised  the  Jury  to  find  in  bis  favor,  and 
the  court  properly  sustained  the  motion  for 
the  grant  of  a  nonsuit  Judgment  affirmed. 
All  the  Justices  concurring. 


PAULK  T.  HAWKINS; 
Supreme  Court  of  Georgia.    Dec.  IS;  1898.) 

ClBTIOHABI— VeRIPICATIOM  OF  PETITION. 

This  court  wlU  not  reverse  a-  judgment  re-' 
fnatBrta>MiuttiDn:a  ptiWoo.  for  certh»ai>i  when 


it  afflrmatiTely  appears  from  the  bill  of  excep 
tions  that  the  petition  was  not  ve rifled. 

(Sj-Ilabus  by  the  Court) 

Error  from  superior  court  Irwln*  county; 
C.  C.  Smith,  Judge. 

Petition  of  D.  Paulk,  Sr.,  for  a  writ  of  cer- 
tiorari against  PbllUa  Hawkins.  From  ao 
order  refusing  the  same,  he  brings  error.  Af- 
firmed. 

R.  A.  Hendricks,  for  plaintiff  In  error. 
Qulncey  &  McDonald,  for  defendant  In  error. 

LUMPKIN,  P.  J.  It  appears  In  this 
that  a.  petition  for  certiorari,  alleging  the 
commission  of  errors  In  a  jusUce'a  conrt  was 
presented  to  the  Judge  of  the  superior  court 
His  refusal  to  sanction  the  same  is  here  as- 
signed as  error.  The  bill  of  exceptions  re- 
cites that  the  petition  was  not  sworn  t>x 
Section  4638  of  the  Civil  Code  expressly  pro- 
vides that  no  writ  of  certiorari  shall  be  grant- 
ed or  Issued  in  such  a  case  unless  the  at^ill- 
cant  shall  make  the  affidavit  therein  provided 
for.  The  making  of  this  affidavit  Is  therefore 
an  indispensable  prerequisite  to  a  sanction  bj 
the  Judge.  Judgment  affirmed.  All  the  Jus- 
tices concurring. 


DANIELS  T.'  LBOKARD. 
(Supreme  Court  of  Georgia.  Dec.  21,  1888.) 
ApraAi.~-RRTiew— 3BANT  or  Sboohu  HbwTkiai. 

When  it  ie  palpably  apparent  from  the  em- 
tire  evidence  in  the  record  tnat  the  veidict  wis 
strongly  and  decidedly  against  the  weight  of  the 
same,  and  manifestly  wrong,  this  court  will  not 
reverse  a- judgment  gnmtlng  a  second  new  ttiaL 
although  then  may  haTe  betn  wmie'  eTidenee 
tending  to  support  the  verdict.  Taylor  v.  Rail- 
road Co.,  5  S.  E.  114,  79  Ga.  330;  Wood  t. 
Lane.  29  S.  E.  180, 102  Ga.  199;  Davis  r.  Chap- 
lin, 27  S.  E.  726,  102  Ga.  587. 
(Syllabus  by  the  Coon.) 

Error  from  superior  court,  Pulaski  county: 

W.  N.  Spence,  Judge. 

Action  between  D.  C.  Daniels  and  D.  B. 
l.eoDard.  From  an  order  granting  a  new 
trial,  Daniels  brings  error.  Affirmed. 

J.  H.  Martin,  for  plaintiff  In  error.  W.  L 
Jk  Warren  Grice,  for  def^dant  In  error. 

PER  CUItlAM.   Judgment  affirmed. 


JOHXSON  et  al.  v.  COLEMAN  et  al. 
(Supreme  Court  of  Georgia.   Dea  15,  1898.) 

Certiora  HI— Final  .Ti'domb.vt — DiBPOTan  Facts 

A  superior  court  cannot  lawfully  render  a 
final  judgment  upon  a  certiorari,  whea  it  appears 
that  at 'the  trial  thereby  brought  under  reriew 

there  were  disputed  issues  of  fact  And  the  case 
was  not  one  the  determination  of  which  net-es- 
sarlly  depended  upon  a  controlling-  question  of 

(Srilabaa  by  the  Court.) 

Error  ff-om  snperior  court,  Dodge  cooniy; 
C.  a  Sttdtlr,  Judge: 

Action  by  JohuBen  CV).  ^Inst  Coleman 
d^  Stircb.  JiidgmaBt  Nr  '^iUntm' wc«  re- 
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veraed  on  certiorari,  aad  piaJntlffiB  bring  error. 
Rereraed. 

Hemnan  &  MUner,  for  plalntllb  In  error. 
D.  M.  Roberts,  B.  R.  Calhoun,  and  3.  E.  Woot- 
en,  for  defendants  in  error, 

LTJMPKIN,  P.  J.  A  distress  warrant  was 
sued  out  br  Johnson  &  Go.  aga'JiBt  Coleman 
&  Bnrdi,  who  filed  a  counter  affidavit.  Tbe 
case  n-as  tried,  on  appeal,  before  a  Jury  in  a 
Justice's  court,  and  resulted  in  a  verdict  In 
faror  of  tbe  plaintiffs.  There  were  disputed 
issues  of  fact,  and  the  determination  of  the 
case  did  not  depend  upon  a  controBing  legal 
question.  The  defendants  took  the  case  by 
certiorari  to  the  superior  court,  which  render- 
ed a  final  Judgment  in  their  favor.  The  peti- 
tion for  certiorari  complains  of  certain  rul- 
ings made  by  the  magtstrate,  which  are,  ap- 
parently, of  minor  importance.  It  also  alleges 
that  the  verdict  was  contrary  to  law  and  tbe 
evictence.  The  record  before  us  does  not  dis- 
close whether  the  Judgment  sustaining  the 
certiorari  was  predicated  upon  tbe  idea  tbat 
the  magtstrate  committed  error,  or  upon  the 
ground  that'  the  rerdlet  was  unwarranted  by 
the  erldcoce.  Whatever  may  be  the  troth  in 
tbls  regard.  It  was  not  a  case  for  a  final  Judg- 
ment. Ctv.  Code;  {  4852;  Rt^ren  v.  Railroad 
Co.,  100  Ga:  086,  2S  S.  B.  457;  Plnkston  v. 
White  (Ga:)  27  St  b;  606;  Almand  v.  Banking 
Co.  (Ga.)  28  8.  E.  158.  Upon  tbe  strength  of 
these  anthorttles,  the  Judgment  below  must 
be  reversed.  If,  when  the  corttorarl  comes  up 
for  another  hearing,  the  Jndge  entertains  the 
opinion  ftmt  the  verdict  was  contrary  to  the 
evidence,  he  may.  In  the  exerdee  of  the  dis- 
cretion vested  in  him,  again  soataio  the  certi- 
orari; bat,  in  that  event,  he  should  remand 
tbe  case  to  the  magistrate's  court  for  a  new 
trial  Ji^ment  reveraed.  All  tiie  Jnstlces 
concurring. 


KAISER  et  al.  v.  HANCOCK. 
(Supreme  Court  of  Georgia.  Dec.  16,  1888.) 
AuTBoaiTT  or  ATroaxaT— Bsttlbmbht  or  Cum 

— BUHDRN  or  PsOOr— COHFKOMISB. 

Without  special  authority,  an  attorney  can- 
not accept  anything  in  diacharge  of  his  client's 
claim  but  the  full  amount  thereof  in  cash.  And 
where  a  plaintilt  introduces  evidence  wliich 
makes  out  a  prima  facie  case  in  his  favor  .for 
the  full  amount  for  which  he  auea.  proof  by  the 
defendant,  in  stipport  of  a  plea  filed  by  him  that 
he  has  paid  to  the  attorney  of  record  for  the 
plaintiff  a  sum  leas  than  the  amount  sued  for. 
as  a  full  settlement  of  the  plalatifTs  deinaod 
against  him,  raise!!  no  nresnmption  that  tbe  at- 
torney was  Butfaoriud  by  tbe  plaintiff  to  make 
such  a  settlement.  Cooaeqnently.  under  such 
circumstances,  the  burden  la  npou  the  defend* 
ant  to  show  the  authoritr  of  the  pinintiff's  at- 
torney to  make  the  settlement  which  he  sets 
up  aa  a  satisfactioa  of  tbe  plalntUTs  claim. 

(Syllaboi  by  tbe  Court) 

Brror  from  superior  court,  Mmtganery 
county;  C.  O.  Smith,  Judge. 

Action  by  A.  Kaiser  A;  Bro.  against  W.  H. 
Hancock.  Jndgmait  for  defmdant*  and  plaln- 
tMGv  bring  error.  Reversed. 


J.  B.  Gelger,  for  plaintiffs  In  error.  W.  h. 
Clarke,  tor  defendant  in  em». 

FIS£[,  J.  In  1801,  Kaiser  &  Bro..  through 
their  attorney,  J.  T.  N'eeson,  brought  suit  in 
Mont^mery  superior  couri  against  W.  H. 
Hancock  on  an  open  account  for  ^9.22.  The 
crae  was  tried  at  the  April  t»m,  189S,  when 
the  defendant  fliad  an  amended  plea,  in  whlcb 
he  set  up  that  "on  the  10th  day  of  March, 
18&4,  he  paid  to  J.  T.  Neeson,  tbe  attorney  of 
record  for  the  plaintiff,  •  •  •  the  sum 
of  $360  as  a  full  settlement  of  the  account, 
the  subject-matter  of  the  suit."  Un  the  trial 
both  members  of  the  firm  of  Kaiser  &  Bro. 
and  one  of  the  firm's  employes  testified  that 
tbe  goods  represented  by  the  accotmt  were 
sold  and  delivered  by  tbe  plaintiffs  to  the 
demandant,  and  that  tbe  account  was  correct 
and  true,  and  one  of  these  witnesses  testified 
that  the  defendant  had  admitted  tbe  account 
sued  on  to  be  correct;  so  that,  lo  tbe  absence 
of-  evlcleiHse  to  tbe  contrary,  the  plaintiffs 
would  bave  been  entitled  to  recover  the  full 
anunmt  of  their  claim.  In  support  of  his 
plea,  the  defendant  testified  that  he  had  paid 
the  account  saed  on  to  Neeson,  the  attorney 
at  law  who.  had  the  claim  for  collection,  and 
took  bis  receipt  at  the  time  that  he  made 
the  payment.  The  def^dant  prodnced  the 
followiBg  receipt,  which  he  testified  Neeson 
signed  and  delivered  to  him  when  the  pay- 
ment  was  made:  "Received  of  W.  H>  Han- 
cook  the  sum  of  $380.00  as  a  settlment  of 
the  claim  of  A.  ^Iser  &  Bro.  vs.  W:  H.  Han- 
cock. This  loth  day  of  March,  1804.  [Signed] 
J.  T.  Newn,  Attorney  for  A  KatsH-  &  Bro." 
This  receipt  was  then  Introdnced  In  evidence. 
Upon  cross-examination  the  defendant  teefl- 
fied  that  lie  did  not  remember  the  exact 
amount  that  he  paid  Neeson.  but  it  lacked 
some  915.00,  possibly  more,  of  being  tbe 
amount  stated  in  this  receipt,  and  was  paid 
as  a  full  settlement,  and  the  attorney  for  the 
plaintiffs  agreed  to  so  accept  It.  Upon  this 
testimony  the  court  directed  a  verdict  for  the 
defendant  The  plaintiffs  made  a  motion  for 
a  new  trial,  in  which  they  alleged  that  the 
verdict  was  contrary  to  evidence,  and  with- 
out evidence  to  support  it,  and  that  It  was 
contrary  to  law.  The  court  overruled  the 
motion,  and  the  plaintiffs  excepted.  A  copy 
of  the  order  directing  a  verdict  1b  contained 
in  the  record,  from  which  it  api>ears  that  the 
court  was  of  opinion  that,  under  secRous 
4417  and  4423  of  the  Civil  Code,  upon  tbe 
proof  submitted  by  the  defendant,  the  pre- 
sumption arose  that  the  attorney  of  record 
for  the  plaintiffs  had  special  authority  from 
them  to  accept  from  the  defendant,  as  a  full 
settlement  of  their  claim,  the  amount  which 
the  defendant  paid  to  him,  and  which  he  ac- 
cepted, for  this  purpose,  and  that  this  pre- 
sumption became  conclusive  In  tbe  absence  of 
testimony  from  the  plaintlffa  to  the  contrary. 
This  opinion  of  the  court  was  erroneous.  The 
law  is  tiiat,  "wltiiont  special  authority  attor- 
neys cannot  recelTs  aiiTttatng  In  discharge  of 

Digitized  by  Google 


124 


82'  SOUTHEASTERN  REPORTBR. 


(Ga. 


a  client's  claim  but  the  fnll  amount  In  cash." 
Civ.  Code,  f  4418.  "An  attorney  at  law 
chained  with  the  collection  of  a  claim  being 
a  special  agent  for  this  purpose,  and  being 
expressly  forbidden  by  law  from  receiving 
anything  in  discharge  of  a  client's  claim  but 
the  full  amount  In  cash,  one  who  undertakes 
to  settle  with  an  attorney  an  account  in  hla 
bands  for  collection  for  a  sum  less  than  Is 
due  thereon  must,  at  his  peril,  ascertain  that 
the  attorney  is  authorized  to  make  such  a  com- 
promise." S<»inebom  v.  Bloore  (Ga.)  30  S.  B. 
047.  That  proof  of  the  fact  that  tbe  attorney 
for  the  plalntifTs  accepted  from  tbe  d^endont 
a  sum  less  than  the  amount  of  the  plaintiffs* 
claim  raised  no  presumption  In  favor  of  the 
defendant  that  the  attorney  bad  special  au- 
thority from  ills  client  to  do  so  is  settled  by 
the  decision  of  this  court  from  which  we  have 
Just  quoted,  for  it  was  held  in  that  case  that, 
while  the  court,  in  rejecting  pertinent  testi- 
mony offered  by  the  plaintiffs  for  the  purpose 
of  showing  expressly  that  their  former  attor- 
neys were  not  authorized  to  accept  in  satis- 
faction of  the  account  now  sued  on  less  than 
Its  face  value,  even  upon  the  evidence  ac- 
tually admitted  the  verdict  for  the  defendants 
was  contrary  to  law,  there  being  no  proof 
whatever  that  these  attorneys  had  authority 
to  make  the  compromise  and  settlement  set 
up  by  the  defendants  Id  tbeir  answer.  This  is 
decisive  of  the  present  case.  It  follows  that 
the  court  erred  in  directing  a  verdict  for  the 
defendant,  and.  consequently,  a  new  trial 
should  have  been  granted.  Of  course.  If  an 
attorney  for  a  plaintiff  has  accepted  from  the 
defendant  a  sum  less  than  the  amount  of  the 
plaintiffs  claim,  as  a  full  settlement  thereof, 
without  authority  from  his  client  to  make 
such  a  compromise,  the  defendant,  upon  prop- 
er pleading  and  proof,  would  be  entitled  to  a 
credit  for  the  amount  actually  paid  by  him 
to  the  attorney.  Judgment  reversed.  AU  the 
JuBttees  concurrliig. 


UNDERWOOD  t.  HARTBY. 

(Supreme  Court  of  Georgia.   Dec.  20,  1898.) 
Criminal  Law— Costs— Jitdgment  against  Pbos- 

KCUTOR. 

When  a  prosecution  Is  abandoned  before 
trial,  "the  officer  who  issued  tbe  warrant"  is 
authorized  to  "enter  a  judgment  against  the 
prosecutor  for  all  tbe  costs,  and  enforce  it  by  an 
execution  in  the  name  of  the  state."  An  exe- 
cution on  such  a  judgment,  issued  in  the  name 
of  the  accused  In  the  warrant,  la  void. 

(Syllabus  by  the  Court.) 

Error  from  superior  cbuit,  Dodge  coanty; 
C.  C.  Smith,  Judge. 

Prosecution  against  Giles  Harvey  was  dis- 
missed, and  order  entered  that  Andrew  Un- 
derwood, the  prosecutor,  pay  costs.  On  levy 
of  execution,  defendant  Interposed  affidavit  ot 
Illegality.  From  an  order  overruling  cer- 
tiorari to  Judgment  of  justice.  Underwood 
brings  error.  Reversed. 


Roberts  &  Mllner,  for  plaintiff  In  emw.  B. 
R.  Calhomi,  for  defendant  In  error. 

COBB,  J.  A  warrant  against  Giles  Harvey, 
for  a  violation  of  tbe  criminal  law,  waB  dis- 
missed by  the  Justice  of  the  peace  before 
whom  the  accused  was  brought  for  trial,  the 
prosecutor  having  failed  to  appear  and  prose- 
cute the  case.  The  order  of  dismissal  recited 
that  the  prosecution  had  been  abandoned,  and 
directed  that  Andrew  Underwood,  the  prose- 
cutor, "pay  all  costs"  in  the  case.  The  amount 
of  costB  was  not  stated  in  the  order.  An  exe- 
cution was  thereupon  issued  against  Under- 
wood for  $4.15,  which  sum,  the  execution 
stated,  "Giles  Harvey  recovered  against  An- 
drew Underwood,  prosecutor  In"  the  "Justice's 
court  *  *  *  In  the  case  of  State  against 
Giles  Harvey,  for  the  costs."  The  execution 
was  levied,  and  the  defendant  interposed  an 
affidavit  of  Illegality,  upon  the  sole  ground 
that  '*there  Is  no  authority  of  law  for  the 
Issue  of  such  an  execution."  The  Illegality 
was  tried  before  a  justice  of  the  peace,  and  at 
the  trial  the  plaintiff  Introduced  in  evidence 
the  judgment  above  mentioned,  and  a  wit- 
ness, who  testified  that  Underwood  had  sworn, 
out  a  warrant  against  Harvey,  and  bad 
failed  and  refused  to  appear  against  him. 
The  plaintiff  -was  allowed  by  the  court,  over 
the  objection  of  the  defendant,  to  amend  the 
execution  by  Inserting  therein,  after  the  name 
of  Giles  Harvey,  the  words,  "for  the  use  of 
tbe  officers  of  court,"  so  that  it  should  read, 
"which  Giles  Harvey,  for  the  use  of  the  offi- 
cers of  court,  recovCTed,"  eta  The  court  ren- 
dered a  judgment  sustaining  the  execution 
and  tbe  levy,  and  the  defendant  carried  tbe 
case  to  the  superior  court  by  certiorari,  alleg- 
ing that  the  justice  erred  In  sustaining  the- 
execution,  for  the  reason  that  "no  executioa 
could  Issue  In  the  name  of  Giles  Harvey  per- 
BODfllly,  or  for  the  use  of  the  officers  of  tbe 
court,  or  any  one  else;  the  law  providing 
that  an  execution  of  this  kind  can  only  Issue 
or  proceed  In  the  name  of  the  state."  The 
certiorari  was  overruled,  and  to  this  Under- 
wood excepted.  The  Penal  Code  declares 
that,  when  a  prosecution  Is  abandoned  before 
trial,  "the  officer  who  issued  the  warrant  shall 
enter  a  judgment  against  the  prosecutor  for 
all  tbe  costs  and  enforce  It  by  an  executioa 
in  the  name  of  tbe  state."  Pen.  Code,  I  lOSl 
Tbe  officer  has  no  authority  to  issue  an  exe- 
cution in  any  other  way,  and  especially  is 
there  lack  of  authority  to  Issue  it  In  the  name 
of  the  accused  in  the  warrant,  aa  he  has  no 
Interest  whatever  in  tbe  matter  and  Is  not 
authorized  to  collect  the  costs  for  the  officers 
of  court.  The  execution  Is  to  proceed"  In  the 
name  of  the  state,  for  tbe  benefit  of  the  offi- 
cers of  court,  and  must  be  so  Issued.  The 
amendment  to  the  execution  did  not  relieve 
the  defect  It  was  stHl  In  the  name  of  the 
wrong  party.  There  "is  no  authority  of  law 
for  the  issue  of  such  an  execution,"  either  as 
It  stood  originally  or  as  amend^  and  tbe 
Issue  on  the  aflOdavlt  of  Uksgaltty  sbould-  bav* 
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been  decided  In  faror  of  tbe  defendant  in  the 
execution.  The  court  erred  In  not  austalDing 
the  certiorari.  Judgment  ifiTetsed.  All  the 
Justices  concurring. 


HILTON  &  DODOB  LUMBER  CO.  T. 
BROWNING. 
(Supreme  Court  of  Georgia,  Dec  17, 1886.) 
Appeal— Review— OvBRiiixisG  Cehtiomari. 
'Where  the  sole  complaint  in  a  petition  for 
certiorari  is  that  the  verdict  ia  contrarr  to  the  > 
evidence,  thla  court  wilt  not  interfere  with  the 
discretion  of  the  trial  judge  in  orerruUng  the 
certiorari,  when  the  evidence  waa  conflicting  on 
material  issues  in  the  case. 
(Syllabna  by  the  Court.) 

Error  from  anpenor  court;  Montgomery 
county;  0.  C.  Smith,  Judge. 

Action  between  tbe  Hilton  &  Dodge  Lum- 
ber Company  and  S.  P.  Browning.  From 
the  Judgment  tbe  lumber  company  brought- 
error.  Affirmed. 

J.  B.  Gelger,  for  plaintiff  In  error.  Wooten 
A  Wooten,  tor  defendant  In  error. 

FEB  CURIAM.  Judgment  afBrmed. 


ROABK  V.  STATE 
(Supreme  Court  of  Georgia.   Nov.  18,  1898.) 
Cbimisu.  Law— lH9TRUCTinx9—HoMiciDa— Mutu- 
al Cohbat— BBLP-DarBKSS. 

1.  Hie  Jndgd  having  stated,  in  the  presence 
and  hearing  ot  the Jory.  at  the  time  certaia  testi- 
mony was  oeing  offered  in  evidence  by  the  state, 
the  particular  purpose  for  which  it  was  admit- 
ted, the  fact  that  ne,  in  his  charge  to  the  inry, 
-omitted  to  again  make  the  aame  atatement  in 
r^ard  to  thia  testimony,  la  not  sufficient  ground 
for  a  new  trial. 

2.  The  evidence  warranted  the  charge  com- 
plained of  00  the  subject  of  mutual  combat  be- 
tween the  defendant  and  the  deceased,  and  there 
was  no  error  in  the  charge  upon  the  subject  of 
voluntary  manslaughter,  or  of  justifiable  homi- 
cide, of  which  the  accused  can  complain.  The 
«ntire  charge  fully  and  fair^  presented  to  the 
jury  the  hiw  governing  the  iBsnes  In  the  case, 
and  there  was  sufficient  evidence  to  austain  die 
-verdict  of  goilty. 

^Syllabus  by  the  Onurt.) 

Error  from  superior  court,  Hall  county; 
W.  H.  Felton.  Jr.,  Judge. 

Hairy  Boark  was  amvicted  of  murder,  and 
brings  error.  Affirmed. 

Betes  &  Boone,  for  plaintiff  in  error.  How- 
ard Thompson,  SoL  Qen.,  J.  M.  Terrell,  Atty. 
Oen..  and  H.  H.  Dean,  tor  the  State. 

LEWIS.  J,  Henry  Roark  was  Indicted  by 
tbe  grand  Jury  of  Hall  county  for  the  murder 
ot  Ernest  FIndley  on  the  18th  of  July,  1898. 
The  material  portions  of  the  evidence  relied 
upon  by  the  state  for  a  conviction  were  sub- 
Btantlally  as  foUows:  On  the  day  of  the 
homicide,  a  party,  consisting  of  a  few  men, 
a  lewd  woman  ftom  Atlanta,  and  a  giri  of 
doubtful  Ttrtue  from  Gaines ville,  had  l»en 


made  for  tbe  purpose  of  taking  a  trip  from 
Gainesville  to  the  river,  in  Hall  county.  Id  the 
country.  In  this  party  was  the  deceased. 
Another  party,  consisting  of  the  defendant 
and  two  or  three  other  men,  manifested  a  pur- 
pose of  also  accompanying  the  other  men  and 
women  to  the  river.  The  men  who  were  with 
the  women  sought  to  elude  the  defendant  and 
bis  crowd,  and  did  not  desire  their  company. 
This  purpose  was  not  successful,  and  tbe 
whole  party  went  to  the  appointed  place  In 
tbe  country;  the  accused  going  out  in  a  bug- 
:  gy  with  the  gtrl  Annie  Bird,  In  company  with 
another  man.  After  reaching  the  point  of 
destination,  both  the  accused  and  tbe  deceas- 
ed began  drinking,  and  they  became  some- 
what under  tbe  Influence  of  intoxicants.  The 
deceased  had  In  Us  possession  a  pistol,  which 
he  carried  openly  in  bis  band  most  of  the  time 
while  the  parties  were  assembled  at  tbe  river, 
but  did  not  attempt  to  use  It  or  make  any 
threats  against  any  one.  Both  defendant 
and  deceased  manifested  a  purpose  of  return- 
ing home  with  Annie  Bird.  They  were  evi- 
dently Jealous  of  each  other  on  account  of 
this  woman.  The  defendant  threatened  that. 
If  the  deceased  entered  a  certain  house  at  tbe 
place,  he  would  hurt  or  kill  htm;  the  defend- 
ant being  at  the  time  In  the  house  with  the 
woman.  He  further  threatened  in  tbe  course 
of  the  day,  that  he  was  going  to  kill  the  man 
who  carried  Annie  to  town.  It  did  not  matter 
who  he  was.  After  the  first  threat  against 
the  deceased,  he  and  the  defendant  apparently 
made  friends.  The  defendant  tried  to  borrow 
a  pistol  from  two  or  three  persona,  and  floally 
succeeded  In  procuring  one.  Annie  Bird,  who 
lived  In  GalnesTllte,  had  Indicated  a  purpose 
to  return  home  with  defendant.  As  the  party 
were  getting  ready  to  return  home,  tbe  de- 
ceased indicated  a  purpose  to  accompany  An- 
nie Bird,  and  the  defendant  appeared  upon 
the  scene  with  his  pistol.  Being  under  the 
Impression  that  Maltenson,  who  was  tbe  main 
witness  for  the  state,  intended  to  return  with 
Annie,  be  turned  upon  him,  leveled  his  pistol 
at  him,  used  towards  blm  the  Tllest  of  epi- 
thets, and  stated  a  purpose  to  kill  him.  when 
Annie  Bird  ran  in  between  the  two,  and  push- 
ed aside  the  defendant's  pistol;  whereupon 
the  defendant  tamed  on  Ernest  FIndley,  the 
deceased,  and  remarked,  "You  bloody  son  of  a 
bitch,  I  will  kill  you,"  and  then  shot  him. 
Tbe  deceased  at  the  time  was  not  attempting 
to  use  his  pistol,  although  he  had  It  in  his 
band,  but  did  not  have  it  lifted  or  pointed  to- 
wards the  defendant.  Tbe  effect  of  tbe 
wound  was  almost  Immediate  death.  After 
the  shooting,  defendant  went  to  tbe  deceased, 
and  imdertook  to  administer  to  his  wounds, 
and  rrader  him  some  assistance,  before  he 
died.  On  the  trial  it  was  shown  that  letters 
were  written  by  the  defendant,  after  the 
homicide,  to  Annie  Bird,  who  was  then  prob- 
ably in  Atlanta,  In  effect  telling  her  to  aid 
him  on  his  trial;  promising  her  that,  if  re- 
leased from  the  trouble,  be  would  marry  her. 
and  tliat  his  uncle  would  provide  blm  with 
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^auiple  money,  und  tkat  Jthey  woaU  go. off  and 
Uve  iiappUy  together.   On  the  contrary,  there 
was  evidence  in  iwhalf  of  ttae  .defendant  that 
several  days  before  the  homlefde  there  had 
been  a  dlfflcuity  between  the  defendant  and 
the  deceased,  resulttng  in  a  Oght,  and  that 
afterwards  the  deceased  threatened  to  talce 
the  life  of  the  defendant.   There  was  also  | 
testimony  that,  at  one  time  Jnst  previous  to  i 
j^e  homicide,  the  deceased  bad  his  pistol  pre-  | 
sentei  to  the  defendant,  when  he  was  com-  | 
manded  by  the  defendant  to  pnt  it  down,  • 
which  was  accordingly  done.   Annie  Bird,  the  j 
main  witness  for  the  .defendant,  corroborated  ! 
the  state's  witness  as  to  an  effort  to  shoot  j 
him  by  the  defendant;  but  farther  swon 
that,  when  the  defendant  turned  upon  the  de-  { 
ceased,  the  latter  had  his  pistol  op  and  pre-  | 
seated  towards  the  defendant,  and  that  Lhere- 
npon  the  defendant  shot  and  tclUed  hhn.  | 

There  is  quite  a  voluminous  record  of  testl-  j 
mony  in  tills  case,  but  the  above  condensed  I 
-etatemant  Is  quite  suffldeiit  to  a  dear  under-  I 
-standing  of  the  errors  complained  of.  The  i 
defendant  was  convicted,  with  recommenda-  I 
tlon  to  life  Imprisonment  in  the  penitentiary.  ! 
Upon  the  overruling  of  his  motion  for  a  new  i 
trial,  he  excepted.  { 

One  assignment  of  error  In  the  motion  for  ; 
a  new  trial  is  ttiat  *^he  court  having  ad- 
mitted in  evidence,  -  over  the  objectitui  of  de- 
fendant's connsel,  the  contents  of  c«tain  let- 
ters purporting  to  have  been  written  by  de- 
fendant to  Annie  Bird,  after  the  homicide, 
and  Willie  he  was  in  Jail,  the  court  holding. 
In  tile  presence  of  this  Jury,  that  said  testi- 
mony was  admissible  only  for  the  purpose  of 
showing  the  relations  existing  between  de- 
fendant and  said  Annie  -Bird,  erred  in  not  i 
llxoltlng  this  testimony  to  the  sole  purpose 
for.  which  It  was  admitted,  and  In  not  men- 
tioning It  nor  referring  to  it  In  his  charge  to 
the  Jury,  thus  leaving  the  Jury  to  consider 
it  for  all  purposes."  No  error  is  assigned 
upon  the  admlBsibility  6f  this  evidence  over  j 
.the  objection  of  defendant's  connsel.  Sven  i 
If  there  had  been,  the  testimony  was  clearly 
admissible;  proof  of  the  deetructlon  of  the 
origlDal  letters  having  been  made.  The  aole 
error  assigned,  however,  Is  that  the  court  did 
not  mention  in  his  charge  to  the  Jury  the 
only  purpose  for  which  the  testimony  was 
admitted.  There  was  nothing  whatever  in 
the  charge  of  the  court  that  could  possibly 
have  led  the  Jury  to  Infer  that  the  testimony 
could  be  considered  by  them  for  all  purposes, 
and,  no  special  request  having  t>een  made  of 
the  Judge  again  to  call  the  Jnry's  .attention 
to  what  he  had  already  previously  said  in 
their  hearing,  his  omiaslon  to  do  so  In  hla 
charge  constituted  no  ground  for  a  ilew  ttial. 
The  evident  idea  of  the  court  was  that  the 
testimony  could  be  considered  for  the  pur- 
pose of  showing  the  relations  between  the 
parties,  with  the  view  of  furni^hig  the  jury 
some  data  upon  which  they  could  pass  upon 
the  credibility  of  the  witness,  and  upon  her 
Interest  or  want  of  fattexeot  In  tbe  caafe 


Manifestly,  the  testloHUiy  was  admissible 
for  this  purpose,  and  we  cannot  conceive  for 
what  other  purpose  the  Jury  could  possibly 
have  considered  the  evldenoe,  to  the  injuiy 
of  the  accused. 

2.  Error  Is  assigned  In  the  motion  upon  the 
following  charge:   "If  the  Jury  believe  that 
tbe  evidence  estabHshes  beyond  a  reason- 
able doubt  that  the  defendant  and  the  de- 
ceased bore  malice  to  each  other,  and  that 
there  had  been  mutual  threats  to  kill  against 
the  other,  known  to  each  of  them,  and  that 
each,  with  the  knowledge  of  tbe  other,  had 
deliberately  procured  pistols  ftir  the  purpose 
of  fighting  with  them,  and  had  thereupon 
deliberately  fought  with  their  pistols,  and 
under  those  circumstances  the  defendant, 
being  quicker  than  the  deceased,  fired  and 
killed  the  deceased,  the  Jury  would  be  au- 
thorized to  find  tbe  defendant  guilty  of  tbe 
crime  of  murder."   It  Is  admitted  by  counsel 
for  plalntltf  in  error  tliat  this  proposition,  as 
an  abstract  principle  of  law,  is  correct,  but 
It  Is  insisted  that  the  evidence  does  not  war- 
rant tbe  charge:    that  there  was  no  evi- 
dence of  a  mutual  Intention  to  fight,  no  pre- 
vious preparation,  and  no  evidence  that  the 
parties  deliberately  fotvht  wtth  their  pis- 
tols.  The  brief  redtal  of  facts  contained 
above  we  think  Is  a  sufUdent  answer  to  this 
contention.   From  all  the  facts  sworn  to  in 
the  case,  botii  In  behalf  of  the  state  and  ac- 
cused, the  Jury  might,  with  reason,  have  In- 
ferred that  it  was  really  the  purpose  of  the 
parties  to  engage  in  a  deathly  struggle  when- 
ever the  Issue  was  squarely  presented  as  to 
which  one  should  accompany  Annie  Bird 
home;  that  they  had  armed  themselves  for 
the  purpose  of  this  contest;  and  that,  at  the 
time  when  the  fatal  shooting  occurred,  each 
bad  made  up  his  mind  to  kill  tbe  other.  If 
this  determination  had  been  reached,  and 
when  the  killing  occurred  the  deceased  was 
attempting  to  use  his  pistol  on  the  defend- 
ant, but  was  prevented  therefrom  by  the  fa- 
tal wound  he  had  received,  this  would  con- 
stitute a  deliberate  fighting  with  their  pis- 
tols, whether  the  deceased  actually  shot  or 
not.   We  think,  therefore,  the  evidence  fully 
authorized  the  charge  of  the  court  oa  this 
subject,  and  that  the  law  of  mutual  combat 
was  applicable  to  this  case. 

Another  assignment  of  error  in  the  motion 
Is  the  following  charge  of  the  court:  "If  the 
Jury  believe  that  the  evidence  establishes  l>e- 
yoad  a  reasonable  doubt  that  the  defendant 
and  the  deceased  bad  a  quarrel  with  aach 
other  about  the  woman  Annie  Bird,  and  that 
the  defendant  and  deceased  bad  pistols  In 
their  :hands  at  that  time,  and  that,  tn  conse- 
qucnee  of  controversy  about  the  woman, 
there  arose  at  that  time  great  heat  of  blood 
between  the  parties,  and  the  mutual  combat 
intent  to  fight,  and  that  both,  being  in  a  sod- 
den beat  of  passion,  th«i  and  there  fought 
with  their  pistols,  and  tbe  defendant;  being 
quicker  than  the  deceased,  flrad<«nd  kUled 
the  deetaaed,  the  Jnry  would  be;  aatlmriacd 
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to  find  the  defendant  guilty  of  tbe  crime  of 
rolontary  manslaughter."   Exception  is  tak- 
en to  tbls  cdiBcge  on  the  ground  that  It  as- 
sumed that  defendant  and  deceased  "fought 
with  their  piattris";  couasel  for  plalattff  In 
error  contending  that  tbe  evidence  nowhwre 
showed  that  deceased  fought  with  bis  pistol, 
BQd  that  the  charge  excluded  from  the  mind 
of  the  Jury  the  whole  consideration  of  Tolnn- 
tary  manslaughter,  except  in  case  the  de- 
fendant and  deceased  actually  "fought  with 
their  pistols."   This  contention  of  counsel 
seems  to  be  ba*ed  upon  the  Idea  that,  as  the 
deceased  did  not  actnally  shoot  his  jtistol,  he 
was  not  engaged  In  a  fight  with  the  pistol. 
Evidence  was  lateoduced  In  behalf  of  the  de- 
fendant himself  tending  to  show  tliat  de- 
ceased was  attempting  to  use  his  pistol  when 
he  was  shot,  and  manifestly,  from  his  own 
evidence,  If  tcue,  there  was  a  fighting  be- 
tween the  two  :with  pdstols.   If  two  ^Mrtles 
sbould  engage  hi  a  duel,  and  one  .shmild  be 
killed  before  iie  bad  opportunity  of  firing, 
he  would  so  less  be  a  participant  In  the  duel 
dghting.   We  think  tbe  charge  given  quite 
as  favorable  to  the  defendant  as  tbe  law  al- 
lows.  It  was  not  objected  that  tbe  charge 
was  given  on  the  sablect  of  volnntary  man- 
slaughter, but  that  the  charge  ezclnded  from 
the  jury  every  other  theory  of  voluntary 
manslaughter  except  that  specified.   We  can 
conceive  of  no  other  itosslble  .theory,  under 
tbe  facts  of  the  ease,  upon  which  the  crime 
of  voluntary  manslaughter  coald  have  been 
based.   In  addition  to  this  fecial  charge 
complained  of,  the  court  also  gave  in  charge 
the  law  in  the  Oode  upon  the  subject  of  vol- 
untary manslaughter.    If  there  Is  any  ques- 
tion at  all  about  the  correctness  of  this 
charge,  it  Is  whether  or  not  there  could  hove 
been  a  correct  finding  of  volnntary  man- 
slaughter In  the  case.   If  the  theory  of  the 
state  was  right,  It  was  murder;  if  that  of 
tbe    defense  was  right.  It  was  JusUflable 
homicide.   The  defendant  was  ctmvlcted  of 
murder,  and  therefore  the  charge  on  the 
subject  of  vfduntary  manslaughter  could  not 
possibly  have  affected  his  case.  There  can 
certainly  be  no  complaint  of  the  charge  when 
It  presented  the  only  theory  upon  which  the 
crime  of  manslaughter  could  possibly  have 
l>eea  predicated,  and  when,  from  tbe  argu- 
ment of  counsel.  It  was  really  contended 
that,  if  any  crime  was  committed  at  ail.  It 
was  of  a  grade  leas  than  murder. 

Error  Is  further  assigned  on  tbe  following 
charge:  "If  the  jury  believe  that  the  erl- 
(leuce  established,  b^ond  a  reasonable 
aoubt,  that  the  defendant  .shot  and  killed 
the  deceased,  and  that  the  reason  for  that 
Jcllling  on  the  part  of  tbe  defendant  was  be- 
canae  the  deceased  was  seeking  to  commit 
a.  serious  personal  Injury  upon  tbe  defend- 
ant with  a  pistol,  and  that  the  deceased  was 
the  assailant,  or  If  the  Jury  believe  that  tbe 
defendant  was  tbe  assailant,  and  that  the 
defendant  had  really  and  In  good  faith  en- 
dcavored  to  decUne  any  further  .atnvsle  he- 


'f ore  the  fatal  shot  was  fired,  .tad  that  the 
circumstances  were  sufilcient  to  excite  the 
fears  of  the  defoidant,  as  a  Teasonable  man, 
that  his  life  was  in  danger,  or  ithat  soiAe 
great  bodily  harm  would  come  to  bbn,  from 
the  assault  of  the  deceased,  and  under  the  In- 
fiuence  of  those  fears,  and  not  In  a  spirit  of 
revenge,  he  shot  and  killed  the  deceased, 
that  would  be  a  killing  In  self-defense,  and 
the  defendant  would  be  Justifiable,  and  It 
would  be  tbe  du^  of  the  Jury  to  acquit  the 
defendant"  This  is  auhstantlatly  giving  In 
charge  to  the  Jury  the  law  of  Justifiable  hom- 
icide as  embodied  In  certain  sections  of  tbe 
Penal  Code.  It  was  not  contended  that  the 
charge  was  incorrect  as  an  abstract  legal 
principle,  but  It  Is  urged  that  the  '  charge, 
given  in  the  words  used  by  tbe  oourt  was 
calculated  to  mislead  the  Jury,  and  was  not 
applicable  to  the  case,  in  which  there  was.no 
evidence  that  the  deceased  had  assailed  or 
assaulted  defendant;  the  court  falliqg  to  ex- 
plain what  It  takes  to  make  an  assault  It 
was  further  contended  that  the  charge  ig- 
nored the  theory  of  the  defense  that  all  pre- 
vious differences  .between  the  parties  had 
been  buia  fide  settled,  and  that  upon  a  cer- 
tain outbreak  of  passion  upon  tlM  part  of 
tbe  deceased,  which  he  manifested  by  pre- 
senting bis  pistol  at  defendant  for  tbe  pur- 
pose of  shooting  blm,  the  defendant  shot  In 
this  emergency,  not  in  a  spirit  of  revenge, 
hut  In  the  conscientious  belief  of  saving  his 
own  life.  As  before  seen,  under  one  theory 
of -the  defense,  the  deceased  was  the  "assail- 
ant" and.  In  the  absence  of  any  special  re- 
quest of  the  court  to  define  what  Is  meant  by 
the  term,  there  was  certainly  no  error  in  not 
going  Into  details  by  a  deflnitloo  of  the  sim- 
ple words  used  In  the  statute.  Even  If  there 
was  no  evidence  that  deceased  was  the  as- 
sailant, this  would  simply  make  the  charge 
more  favorable '  to  the  defendant  than  he 
was  entitled  to.  Construing  the  charge  as  a 
whole,  we  think  it  .fully  covered  the  theory 
of  the  defense  Insisted  upon  by  plaintiff  In 
error.  The  evidence  was  amply  sufiSclent  to 
sustain  the  conclusion  of  the  Jury  that  this 
.theory  was  not  the  truth  of  the  case,  hut 
that,  on  the  contrary,  the  defendant  was 
.guilty  of  the  crime  charged.  Judgment  af- 
firmed. AU  the  Justices  concurring,  except 
SIMMONS,  a  J.,  absent  and  LUMPSUN,  P. 
J.,  absent  on  account  of  dcknesa. 


SMFTH  V.  STATE. 

(Supreme  Court  of  Georgia.  Nov.  17, 1896.) 

Ckiminal  Law— Fohmer  AcyciTTAi.  —  Intoxicat- 
iKO  Li<^tiOKS — Illegal  8alr. 

1.  A  former  acquittal  -of 'the  eba^  of  retail- 
ing spirituous  liquor  without  license  &  aot  a  .good 
pica  in  bar  of  a  prosecution  for  keeping  open  a 
tippling  house  on  tbe  Sabbath  day,  althonf^  the 
evidence  for  the  state  be  the  same  in  .both  cases. 

li.  The  evidence  warranted  tbe  verdict,  and 
there  was  no  error  in  overruling  the  motion  for 
a  new  trial. 


(E^llabos  by  the  Court.) 
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Error  from  crlmfnal  coart  oC  Atlanta;  1. 
D.  Berry,  Judge. 

Mitchell  Smltta  waa  cooTicted  of  Ti<datlns 
tbe  liquor  law,  and  brings  error.  Affirmed. 

The  following  Is  the  official  report: 

On  September  18,  1808.  Smith  was  conTlct- 
ed  In  the  criminal  court  of  Atlanta  upon  an 
accusation  charging  bim  with  keeping  open  a 
tippling  house  on  the  Sabbath  day.  Upon 
the  trial.  Dobbins,  a  policeman,  testified  that 
on  Sunday.  July  81, 1898,  he  gave  Jessie  Isaac 
a  mftrked  quarter,and  that  she  went,  under  his 
Instmctlons,  to  a  high  fence  In  rear  of  de- 
fendant's house,  and  called  him  out  Into  the 
back  yard,  and  asked  him  for  whkky;  that 
defendant  went  Into  Ills  house,  and  soon  came 
out  with  a  half -pint  bottle  of  com  whisky,  and 
handed  it  to  Jessie,  and  she  gave  tbe  defend- 
ant the  marked  quarter,  and  she  gare  him  a 
nlckd;  that  witness  was  concealed,  and 
beard  and  saw  all  this,  and  that  it  aH  oc- 
curred In  Fulton  county;  that  witness  at  once 
took  the  t)ottie  from  Jessie,  entered  defend- 
ant's house,  and  arrested  him;  that  three  men 
were  found  tn  the  house;  that  defendant  per- 
mitted witness  to  make  a  searcb  of  the  house, 
and  that  he  found  some  bottles  and  jugs  with 
whisky  in  them  bi  a  dish  cupboard,  and  also 
a  bottle  in  a  trunk.  Jessie  Isaac  testified 
that  she  got  the  whisky  from  Ibe  defendant, 
as  stated  by  Dobbins;  tiiat  she  told  defend- 
ant that  she  was  sk^  and  wanted  to  buy 
some  whisky;  that  tdie  bought  whisky  there 
from  tbe  defendant  one  week  before,  on  a 
Saturday  night.  Rhodes  testUed  that  he  was 
in  defendant's  house  when  he  was  arrested 
on  Sunday.  July  31.  1808.  and  took  drinks 
there  that  day.  Wltn»s  ordered  four  drinks. 
He  took  rye  whisky;  others  took  corn.  De- 
fendant poured  It  out  of  bottles.  Witness  bad 
been  there  once  or  twice  on  Sunday.  Was 
th«e  when  Jmsie  Isaac  called  defendant  out, 
and  saw  defendant  deliver'  a  bottie  to  her. 
Witness  went  there  only  on  Sunday.  Peek 
testified:  That  he  was  at  defendant's  bouse 
on  Sunday,  July  81.  1898.  That  he  got  no 
whisky  from  defendant  on  that  day.  "We 
bad  not  been  there  long  enough.  I  got  one 
drink  there  before  on  a  Sunday."  Defendant 
filed  a  plea  of  autrefois  acquit  The  record 
shows  that  on  August  1,  ISSS,  defendant  was 
tried  in  the  criminal  court  of  Atlanta  upon  an 
accusation  charging  that  on  July  31.  1SB8.  In 
Fulton  county,  this  state,  be  retailed  wbisky 
and  other  spirituous  liquors  without  license; 
that  on  tills  former  trial  tbe  state  introduced 
the  same  witnesses  as  in  the  last  trial;  that 
their  testimony  was  Identical  In  both  trials, 
and  that  defendant  was  acquitted  In  the  first 
trial. 

John  W.  Cox  and  D.  B.  Keith,  for  plalntlfT 
In  error.   Ja&  F.  O'Neill,  for  the  State. 

PISH,  J.  1.  One  of  the  assignments  of 
error  In  the  motion  for  a  new  trial  was  that 
tbe  coiurt  erred  in  falling  to  charge  the  Jury 
upon  the  plea  of  former  acquittal   We  do 


not  think  there  is  any  merit  in  tills  exception. 
Tbe  ofTenses  of  retailing  liquor  withoat  li- 
cense, and  keeping  open  a  tippling  bouse  oa 
the  Sabbath  day,  are  separate  and  distinct 
Neither  of  them  is  a  necessary  element  In.  sod 
an  essential  part  of,  the  other.  Either  of 
them  may  be  committed  without  perpetratins 
the  other.  A  person  prosecuted  for  either  la 
in  no  jeopardy  of  being  convicted  of  the  other, 
or  of  any  offense  which  is  an  essential  part 
of  the  other.  The  case  of  Blair  v.  State,  81 
Ga.  629,  7  S.  E.  85S,  Is  exactly  In  point  It 
was  there  held  that  "a  former  conrlctlon  of 
eeUlQg  liquor  to  a  minor  without  the  written 
consent  of  his  parent  or  guardian,  even  if 
properly  pleaded,  would  not  be  good  In  bar  of 
a  prosecution  for  selling  liquor  without  li- 
cense, though  tbe  act  of  selling  were  tbe  same 
in  both  cases."  See  v.  State  (Ga.)  30  & 
E.  291.  It  may  be  noted  that  In  Minor  t. 
State,  63  Ga.  319,  It  appears  that  Minor  was 
tried  for  keeping  open  a  tippling  house  on  the 
Sabbath  day.  and  also  for  retailing  Uquor 
without  license,  and  was  convicted  In  both 
casesi  The  point  that  he  could  not  be  con- 
victed of  both  offenaea  appears  not  to  have 
been  made. 

2.  Complaint  was  made  that  ihe  verdict 
was  contrary  to  the  evidence.  Whether  de- 
fendant's house  was  a  tippling  house  on  Sun- 
day, July  31,  1898,  and  was  kept  open  on  that 
day,  were,  of  course,  questions  to  be  deter- 
mined by  the  Jury  from  all  the  facts  and  cir- 
cumstances of  the  case.  If  It  was  really  a 
tippling  house  at  that  time,  although  It  may 
hare  Juet  begun  its  existence  as  such,  and  if 
defendant  kept  it  open  on  that  day.  he  was 
guilty  of  a  violation  of  the  statute.  The  evi- 
dence was  that  on  that  Sunday  tbe  bouse 
was  kept  open,  and  that  several  persons  were 
tippling  therein.  Rhodes  testified:  "I  took 
drlnla  there  that  day.  Ordered  four  drinks. 
I  drank  rye  whisky;  others  drank  com.  De- 
fendant poured  It  out  of  a  bottle."  This  testi- 
mony was  uncontradicted.  The  defendant  in 
his  statemejit  simply  said:  "I  sold  that 
whisky  to  Jessie  Isaac  on  Sunday,  July  31. 
1888.  She  said  she  was  sick  and  needed  it 
Those  men  witnesses  were  never  there  be- 
fore Sunday,  July  31,  1698.  I  did  not  run 
any  tippling  house."  Ihere  were  a  number 
of  Jugs  and  bottles  of  wbisky  found  In  de- 
fendants cupboard.  Jeeale  Isaac  bought 
some  whisky  there  on  Saturday  night  s  week 
before  July  31,  1808,  and  a  half-pint  on  the 
last-named  d^.  Rhodes  swore  that  he  had 
been  there  once  or  twice  on  Sunday,  and  went 
there  on  Sunday  only.  It  Is  true,  he  did  not 
state  the  purpose  of  his  visits,  but  he  was 
tippling  there  July  Slst.  Peek  testified:  "I 
had  got  no  whisky  from  defendant  on  July  St 
1808.  We  had  not  been  there  long  enough. 
I  got  one  drink  there  before  on  a  Sunday." 
We  think  the  jury  could  Infer  from  the  testi- 
mony of  these  witnesses  and  the  surrounding 
circumstances  that  the  house  was  a  dppllng 
house.  The  verdict  therefore,  was  not  con- 
trary to  the  evidence.  Judgment  affirmed. 
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Ail  the  juBtlcea  coni^urrlng,  except  SIMMONS, 
€.  J.,  absent  and  LUMPKIN,  P.  J.,  absent  on 
account  of  slcknen. 


WILLIAMS  T.  STATB. 
(Snpreme  Conrt  of  Oeorsla.  Nor.  19,  1808.) 

Lascent — House— What  Conbtitcte8. 

A  structure  which  is  atatiouair.  which  is 
^ht  feet  tall,  coTered  with  Bhiugles,  and  in- 
closed with  wire,  erected  for  the  parpose  of  the 
■afe-keepinff  of  birds  and  fowis,  is  a  house, 
within  the  meaning  of  our  Code  which  defines 
the  offense  of  larcen;  from  the  house;  and 
there  was  no  error  in  refusing  to  direct  a  ver- 
dict of  not  guilty  on  a  trial  for  larceny  from  the 
house  because  the  evidence  did  not  establish  that 
the  structure  so  erected  was'  a  honse. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  ColnmbUB;  J.  Zi. 
\^'illi8,  Judge. 

Esau  WUUama  was  convicted  of  larceny 
from  a  house,  and  brings,  error.  Affirmed. 

C.  J.  Thornton  and  A.  E.  Thornton,  for 
plaintiff  In  error.  E.  J.  Wynn,  for  the  State. 

LITTLE,  J.  An  accusation  was  preferred 
Ic  the  city  court  of  Columbus  against  the 
plaintiff  la  error,  charging  him  with  the  of- 
fense of  larceny  from  the  house.  The  spe- 
cidc  details  of  the  charge  made  are:  That 
on  the  15th  day  of  August,  18Mi.  Esau  Wil- 
liams unlawfully,  and  with  force  and  arms, 
certain  pigeons  of  the  value  of  one  dollar,  the 
property  of  Frank  Kirven,  in  the  chicken 
bouse  of  one  R.  M.  Kirven,  feloniously  and 
wrongfully,  with  intent  to  steal  said  pigeons, 
did  take  and  carry  them  away,  etc.  The  de- 
fendant entered  a  plea  of  not  guilty,  and  at 
the  trial  one  of  the  questions  was  whether  or 
not  the  pigeons  were  taken  from  a  house. 
The  prosecutor  testified  that  he  had  a  large 
number  of  pigeons  in  a  coop,  from  which  a 
number  were  stolen.  In  describing  the  coop, 
be  testified  that  it  was  a  chicken  house;  that 
the  house  was  made  of  wire,  and  was  about 
eight  feet  tall,  two  stories,  covered  with 
shingles;  that  while  he  called  it  a  coop,  it 
was  really  a  chicken  house;  that  it  was  nailed 
to  the  fence;  It  could  not  be  moved  about; 
that  the  posts  that  held  It  were  not  In  the 
^ound,  but  that  the  structure  was  station- 
ary. That  Is  all  the  testimony  that  related 
to  the  bouse  from  which  it  was  alleged  that 
the  property  was  stolen.  There  was  other 
eTidence  which  tended  to  show  that  the  plain- 
tiff In  error  privately  took  the  pigeons  from 
this  structure;  and  when  the  state  closed  its 
testimony  the  defendant  moved  the  court  to 
order  a  discharge  of  the  prisoner  upon  the 
ground  that  the  accusation  charged  the  pig- 
eons to  have  been  stolen  from  a  chicken 
bouse,  and  the  proof  showed  that  It  was  not 
a  chicken  house,  but  a  chicken  coop,  and 
that  the  probata  did  not  follow  the  allegata. 
The  conrt  refused  the  motion,  and  the  plain- 
tiff in  error  excepted.  Aaiiinilng  tliat  the 
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Judge  baa  the  right  to  direct  a  verdict  at  the 
close  of  the  evidence  introduced  by  the  state 
whenever  the  same  is  plainly  Insufficient  to 
sustain  a  verdict  of  guilty,  then  tbe  only 
question  which  we  are  to  decide  Is  whether 
the  evidence  establishes  the  fact  that  the 
pigeons  were  stolen  from  a  house.  Section 
179  of  the  Penal  Code  provides  that  "any  per- 
son who  shall,  in  any  dwelling  house,  store, 
shop,  ware-house,  or  any  other  building,  pri- 
vately steal  any  money  or  other  thing  under 
the  value  of  fifty  dollars,  shall  be  punished 
as  for  a  misdemeanor."  The  language  of  this 
section  is  very  broad;  and  a  punishment  is 
not  only  prescribed  for  a  larceny  from  the 
dwelling  house,  store,  shop,  or  warehouse,  but 
from  any  other  building.  A  building  is  de- 
fined to  be  "an  edifice  for  any  use;  that 
which  la  built,— as  a  dwelling  house,  barn," 
etc.  Stand.  Diet  The  structure  from  which 
the  pigeons  were  taken,  as  shown  by  the 
evidence  in  this  case,  was  about  eight  feet 
high,  stationary,  inclosed  with  wire,  and  cov- 
ered with  shingles.  The  fact  that  it  was  In- 
closed with  wire  Instead  of  other  material, 
in  our  judgment,  makes  no  difference;  and 
It  comes  plainly  under  the  definition  of  a 
house,  as  used  In  bur  statute.  Speaking  for 
myself.  I  am  not  aware  of  any  law  in  this 
state  which  either  requires  or  allows  a  trial 
judge,  on  motion,  to  order  the  discharge  of 
the  accused  during  trial,  and  before  verdict 
for  the  want  of  evidence  to  convict.  It  is 
the  province  of  the  jury  to  determine,  under 
instructions  from  the  court,  whether  the  evi- 
dence sufficiently  shows  the  guilt  of  the  ac- 
cused to  authorize  a  conviction.  If  for  any 
reason  a  conviction  Is  had  under  insufficient 
evidence,  the  person  convicted  has  his  remedy 
under  the  provisions  of  law  to  have  such  ver- 
dict set  aside.  In  the  trial  of  a  criminal  case, 
as  I  understand  the  law  of  this  state,  the 
weight  of  the  evidence.  In  the  first  Instance, 
iB  to  be  passed  upon  by  the  Jury  exclusively, 
and  the  Jury  is  tbe  tribunal  created  by  law 
to  say  whether  the  accused  is  or  Is  not  guilty 
of  the  crime.  1  cannot  sanction  the  practice 
which  has  grown  up  in  this  state  for  judges 
who  preside  at  the  trial  of  criminal  cases, 
in  advance  of  a  verdict,  to  pass  upon  the  evi- 
dence In  the  case;  and  this  without  any  re- 
gard to  the  practice  which  obtainB  in  other 
Jurisdictions.  Section  5331  of  the  CivU  Code, 
which  authorizes  the  judge,  in  certain  instan- 
ces, to  direct  a  verdict,  applies  exclusively  to 
civil  cases,  and  was  codified  from  the  opin- 
ion of  this  court  rendered  in  the  case  of  Uooka 
V.  Prick,  75  Ga.  715;  and  while  I  fully  recog- 
nize the  rule  there  laid  down  as  being  the 
established  law  of  this  state,  such  rule,  even 
in  civil  cases,  ought  not  to  be  extended  be- 
yond the  plain  and  literal  meaning  of  the 
words  used  in  the  section.  We  are  all  of  the 
opinion  that  no  error  was  committed  by  the 
presiding  judge  in  his  ruling,  and  the  Judg- 
ment is  affirmed.  All  the  justices  concurring, 
except  SIMMONS.  C.  J.,  absent  LUMPKIN. 
P.  J.,  absent  on  accoimt  of  slcknesa. 
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DAVIB  T.  STATE. 
{Supreme  Conrt  of  Oecfgia.  Nor.  18. 1898.) 
Intoxicatino  LiQL'OKS— Illegal  Sals— Evidbsob. 

Where  one  is  indicted  for  an  illegal  sale  of 
intoxicating  liqaors,  the  Btate  may  prove  such 
rale  at  any  time  within  two  yean  prerioiis  to 
the  findlns  of  the  Indictmrat.  When  the  state, 
OD  tlie  tnal,  has  entered  Into  an  InTestigation 
of  more  than  one  transaction  touching  such  a 
sule,  it  is  not  permissible  for  the  defendant  to 
prove  by  the  foreman  of  the  grand  jury  who 
found  the  bill  that  the  inTestigation  of  that  body 
did  not  embrace  the  particular  transaction  wlilnt 
must  be  relied  upon  by  the  state  for  a  conTie- 
tion, 

<Syllebua  by  the  Court) 

Error  from  superior  court,  Glascock  coun- 
ty; Seaborn  Reese,  Judge. 

Mabala  Daris  was  conTlctefl  of  Illegal  sale 
of  Intoxicating  liquors,  and  brings  error.  Af- 
Armed. 

Thomas  B.  Watson  and  B,  F,  Walker,  for 
plaintiff  In  error.  R.  H.  Lewis,  Oen.,  and 
Harrison  &  Bryan,  for  the  State. 

LIlWIS,  J.  Mahala  Davis  was  Indicted  by 
the  grand  jury  of  Glascock  county  for  the 
otrense  of  a  misdemeanor,  the  iiUUctment 
ctmrglng  that  on  the  15th  day  of  December, 
1896,  she  unlawfully  sold  In  said  county  spir- 
ituous liquors,  to  wit,  whisky,  brandy,  and 
otber  Intoxicating  liquors,  to  wit,  one-half 
pint  in  quantity,  and  without  license.  There 
appear  on  the  back  of  the  Indictment  the 
names  of  two  witnesses  for  the  state,  Wil- 
liam Wmiford  and  Dock  WDcher.  These  wit- 
nesses were  Introduced  In  behalf  of  the  state, 
and  also  another  witness  by  the  name  of 
John  Black.  It  Is  contended  by  counsel  for 
plaintiff  in  errw  that  no  illegal  sale  of  liq- 
uors was  proved  unless  It  was  by  the  testi- 
mony of  Black.  No  objection  was  made  to 
Black's  testimony,  but  counsel  for  the  ac- 
cused offered  to  prove  by  the  foreman  of  the 
^nd  Jury  that  this  body  did  not  Investigate 
the  transaction  touching  a  sale  of  liquors  by 
the  accused  to  Black;  that  the  indictment  was 
not  founded  on  that  particular  sale,  but  upon 
the  sale  to  the  two  witnesses  named  on  the 
back  of  the  indictment.  This  testimony  was 
excluded  by  the  court,  and  this  ruling  of  the 
Judge,  together  with  his  charge  to  the  Jury 
to  the  effect  that  any  Illegal  sale  of  liquors 
within  two  years  prior  to  the  finding  of  the 
bill  would  authorize  a  conviction  are  the  only 
errors  assigned  which  are  relied  upon  or  men- 
tioned by  counsel  for  plaintiff  in  error  in  his 
argument  by  brief.  Under  repeated  rulings 
of  this  court,  any  other  assignment  of  error 
that  may  appear  In  the  record  will  be  treated 
as  having  been  abandoned  by  plaintiff  In  er- 
ror. It  Is  not  disputed  by  counsel  for  the 
accused  that  under  this  Indictment  the  state 
had  a  right  to  prove  the  Illegal  sale  alleged 
In  the  Indictment  at  any  time  within  two 
years  previous  to  the  llndtng  of  the  bill  by 
the  grand  jury.  Indeed,  this  is  so  clearly  and 
-^tablished  by  previous  adjudications  of 
irt  as  to  admit  of  no  dlscnsaloa  The 


Indictment  does  not  allege  a  sale  to  any  par- 
ticular person  or  persons,  and  from  Its  A- 
legations,  therefore,  the  state  Is  not  restrict- 
ed in  its  proof  to  any  particular  sale,  pro- 
vided such  sale  occurred  within  the  period  of 
the  statute  of  limitations.  Hence  the  effect 
of  the  indictment  is  to  put  the  accused  on 
notice  that  she  may  be  placed  on  trial  for 
any  violation  of  the  offense  charged,  commit- 
ted within  the  statutory  period.  It  Is  con- 
tended, however,  that  while  this  may  be 
true,  y«t  If  St  can  be  dearly  and  siuisfactorO; 
shown  by  a  member  of  the  grand  }ary  that 
the  deUl^ratlons  of  that  body  were  confined 
entirely  to  investigating  a  particular  act  of 
the  defendant,  the  state  will  be  forced  to  rely 
for  a  conviction  solely  upon  the  proof  touch- 
ing the  particular  transaction  that  was  be- 
fore the  grand  Jury.  It  Is  earnestly  Insisted 
that  in  the  case  of  &7ut  Btate.  97  Ga. 
108,  25  S.  B.  450,  there  was  a  strong  inthna- 
tlon  by  this  court  that  it  would  not  be  com- 
petent Cor  the  statQ  to  prove  a  particular  act 
done  by  the  accused  which  would  constitute 
the  offense  charged,  If  it  affirmatively  ap- 
peared that  the  grand  Jury  had  never  indicted 
him  for  that  act.  We  fail  to  find  any  hiti- 
matlon  whatever,  either  tn  the  heednotes  or 
the  opinion  In  that  case,  to  this  effect,  but 
the  question  Is  left  entirely  open,  and  It  was 
simply  decided  that  sucb  proof  offered  by  a 
party  not  a  member  of  the  grand  Jury  was 
not  admissible.  The  exact  questlcm  raised 
by  this  record,  Iben.  seems  to  be  stOI  an  open 
one  In  this  court.  But  we  are  very  clear  iu 
our  opinion  that  the  court  was  right  In  ex- 
cluding the  testimony  offered  and  in  his 
charge  to  the  Jury  complained  of.  The  de- 
fendant was  pat  upon  trial  for  the  offense 
Charged  In  the  Indictment.  No  objection  Is 
made  to  that  iDdlctment  for  InsnfBclency.  or 
for  being  too  general  in  Its  allegations.  As 
to  whether  or  not  proof  of  a  certain  criminal 
act  Is  admissible  on  the  trial  of  ttie  case  must 
necessarily  depend  upon  the  charge  tliat  has 
been  preferred  against  the  accused.  It  would, 
indeed,  be  a  very  anomalous  rule  of  crUnlnai 
procedure  to  hold  that  such  a  question  might 
be  determined  by  proof  of  matter  ftccurrlng 
before  another  branch  of  the  court  entirely 
outside  of  the  pleadings  tn  the  case.  Such  a 
rule  might  lead  to  endless  confaslon.  It  would 
permit  members  of  a  grand  Jury  to  explain 
by  parol  testimony  what  they  meant  by  their 
Indictment  It  would  permit  parties  In  a 
criminal  .case  on  the  final  trial  to  go  entirely 
outside  of  the  issue  presented  by  tbe  plead- 
ings, and  enter  Into  an  Investlgallon  as  to 
what  occurred  before  the  grand  Jury,  and 
what  was  really  determined  by  that  body. 
In  this  case,  for  instance,  It  appeared  on  the 
trial  that  there  were  sales  of  liquors  at  dif- 
ferent times  to  each  one  of  the  witnesses 
whose  names  appear  on  the  Indictment. 
Some  of  the  grand  Jury  might  have  founded 
their  conduslon  on  a  sale  to  one  of  these  wit- 
nesses, others  on  a  sale  to  the  other  witness, 
and  stOl  others  on  the  testimony  of  both; 
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not  as  mailing  out  a  itrong  ease  of  guilt  In 
either  transaction,  but  as  being  sulflclent  to 
authodw  a  conclusion  that  the  defendant 
sliould  be  put  upon  trial  for  a  sate  generally 
of  UqnorB,  and  the  state  should  be  given  the 
Ubertr  of  investigating  tboxoughly  this  ques- 
tion as  to  any  transaction  that  might  ha« 
occurred  within  the  two  years.  It  might 
tiave  appeared  upon  the  trial  of  such  a  col- 
lateral issue  as  to  what  the  grand  jury  really 
determined  that  the  requisite  Dumber  to  find 
a  true  bill  was  not  in  favor  of  indicting  for 
any  one  act,  and  hence  It  would  follow  as  a 
logical  result  of  the  contention  of  counsel  for 
the  accused  that  the  indictment  ought  not  to 
have  been  found  at  all,  and  the  defendant 
should  be  discharged.  As  before  indicated, 
no  objection  was  made  to  the  admission  of 
any  of  the  testimony  In  this  case,  nor  did  the 
accused  asli  on  the  trial  that  the  state  should 
elect  what  particular  act  it  relied  upon  for  a 
conviction,  even  if  such  right  existed  in  the 
defendant.  As  stated  by  Justice  Atliinaon  In 
his  opinion  in  Bryant  v.  State,  alwve  cited: 
"In  misdemeanor  eases  it  Is  the  constant  prac- 
tice to  submit  to  the  Jury  evidence  of  several 
misdemeanors  of  the  same  character,  perpe- 
trated by  the  same  person.  Ho  lutrm  can  re- 
sult from  this  practice.  Inasmuch  as  the 
state  Is  permitted  to  give  tn  evidence  before 
the  Jury  testimony  showing  the  commission 
of  the  alleged  misdemeanor  at  any  time  with- 
in two  years  next  .before  the  finding  of  the 
Indictment,  the  defendant  must  be  prepared 
to  answer  for  himself  as  to  each  occasion  up- 
on wtiich  the  state  may  elect  to  prove  his 
guilt,  but  with  ttie  resulting  advantage  that 
but  one  Judgment  oan  be  given  upon  the  same 
Indictment,  and,  though  he  may  have  com- 
mitted many  misdemeanors  of  like  character, 
a  Judgment  of  conviction  as  to  one  will  pro- 
tect htm  as  to  all,  the  Indictment  being  gen- 
eral, and  not  specific,  in  Its  descriptive  avw- 
ments."  We  think  the  question  in  this  ease 
is  necessarily  controlled  by  the  principle  that 
pleadings  in  all  cases,  whether  criminal  or 
chrll,  must  be  determined  as  to  tbelr  mean- 
ing, and  OS  to  what  proof  Is  admissible  there- 
under, by  the  written  pleadings  themselvea, 
and  no  extraneous  testimony  Is  admissible  to 
show  the  intention  of  the  draftsman,  or  the 
purpose  and  sct^  of  a  written  official  rec- 
ord, which  must  always  determine,  and  nec- 
essarily control,  the  real  Issue  between  the 
parties.  Blshi^,  in  his  work  on  Orimlnal 
Procedure,  }  872,  says:  "One  on  trial  is  not 
permitted  to  show  that  the  offense  proved  Is 
not  the  same  which  was  before  the  grand 
;}ary."  In  Spratt  v.  State,  8  Mo.  247,  this 
principle,  as  announced  in  the  text  of  BIsliop, 
Is  siq>ported  by  the  following  declalon:  "Ev- 
idence that  the  offense  proved  before  the  Jury 
[and  of  which  the  Jtuy  found  the  defendant 
guilty]  is  another  and  different  offense  from 
that  which  was  proved  before  the  grand  Jnry 
who  found  the  bill,  is  inadmissible."  That 
case  Involved  a  charge  of  gaming.  The  ac- 
ciued  offered  to  prove  by  competent  evhlence 


that  the  case  on  trial  beCove  ttxe  Jury  was  an- 
other and  different  one  from  that  whidi  vnn 
proved  before  the  grand  Jnry  which  found  the 
bill  agahiBt  the  defendant  This  evidence 
was  rejected  by  the  court  Tompkins,  J.,  de- 
livering the  opinion,  said:  "It  might  very 
well  happen  that  the  defendant  ms  guilty 
of  betting  many  times  vrltbln  the  time  limited 
by  law  for  prosecuting  such  offenses,  and  ^t 
any  one  of  these  offenses  might  have  been 
proveA  before  the  Jury  under  this  Indictment, 
for  the  only  certainty  reqnhml  by  the  sUtttte 
Is  as  to  time  and  place.  And  if  the  bill  be 
found  within  the  time,  and  after  the  commis- 
sion of  the  offense,  limited  by  law,  and  the 
oJEense  be  charged  to  have  been  committed 
within  the  county,  it  is  enough.  So  that,  If 
the  defendant  had  bem  frequently  guilty  <tf 
betting  the  som  of  twenty-five  cents,  as  char- 
ged, he  might  have  been  fonnd  guilty  under 
this  indictment  of  any  one  of  such  offenses: 
and  it  otight  to  be  Imputed  to  his  good  tot- 
tune  that  he  escaped  Indictment  of  the  re- 
maining part  No  grand  Jaxor  can  be  allowed 
to  come  Into  court  to  say  that  evidence  given 
before  the  body  of  which  he  was  one  went 
to  establish  the  fact  of  the  betting  on  one 
day  of  the  month  rather  .than  on  another,  or 
at  one  place  in  the  county  rather  than  at  an- 
other; for  these  things  are  Immaterial,  unless 
it  be  to  discredit  a  witness."  To  the  same 
effect,  see  State  v.  Skinner,  84  Kan.  'JSl,  8 
Pac.  420  (Syl.  point  S);  State  Schmidt,  84 
Kan.  400,  8  Fac.  867  <Syl.  pohit  7).  Judg- 
ment affirmed.  All  the  Justice*,  concurring, 
except  BIMIMONS.  C  J.,  absent  LUUFKIN, 
P.     absent  m  acoomit  of  slckneii. 


CROOMS  V.  STATE. 
(Supreme  Court  of  Georgia.  Dec  15,  1808.) 

OHIHINAL  L.AW— Appsau 

There  being  no  error  of  law  eomplamed  of, 
and  the  evidence  being  sufflctent  to  support  the 
verdict,  there  was  no  error  In  overruling  the  mo- 
tion for  a  new  trial. 
(Syllabus  by  tbe  0>urt) 

Error  from  cify  court  of  Macon;  J.  P. 
Boss,  Judge. 

Robert  Crooms  was  convicted  of  crimes 
and  brings  error.  Affirmed. 

Nottingham  &  PolhUi  and  John  B.  Oooper, 
for  plaintiff  In  error.  Bobt  Hodges,  8oL 
Gen.,  for  the  State. 

PER  CURIAM.  Judgment  affirmed. 


WATKINS  V.  ELLIS. 
(Supreme  Court  of  Qeorghi.   Nov.  18,  1808.) 

COSTISDANCE— StatEMEHTS  OF  JCDOB. 

A  magistrate,  when  not  presiding  in  court, 
does  not  act  Judidally  in  anawering  questions 

Eat  parties  aa  to  whether  or  not  a  case  will 
e  tried  at  tbe  term  to  which  the  same  is  re- 
tomable.  or  will  be  continued  to  a  subsequent 
term,  and  a  party  shaping  his  cwdoct  by  such 
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answer  mnst  take  the  riak  of  the  opposite  party 
objecting  to  a  postponement  of  the  case,  and  in- 
sistiDs  apon  a  trial  of  the  same  at  the  time  fixed 
by  Uw. 
(Syllabtu  by  the  Gonrt.) 

Error  from  superior  conrt,  Butta  county; 
M.  W.  BeclE,  Judge. 

Action  by  X  T.  Ellis  against  R.  T.  Wat- 
kins.  Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

B.  P.  Bailey,  for  plaintiff  In  error.  &I.  M. 
Mills,  for  defendant  In  error. 

COBB,  T.  On  June  2,  1897,  Ellis  brought 
suit  against  Watklns  In  a  justice's  court  on 
an  account  The  summons  was  returnable 
to  a  term  of  the  court  to  be  held  on  the 
19th  day  of  June.  On  June  12th  the  defend- 
ant filed  a  plea,  In  which  he  denied  that  he 
was  indebted  to  the  plaintiff  on  the  account 
sued  on.  At  the  term  of  the  conrt  to  which 
the  summons  was  returnable,  the  case  was 
called  In  its  order  for  trial,  and,  the  defend- 
ant not  appearing,  the  plaintiff  testified  in 
his  own  behalf  to  facts  which  would  make 
out  his  case,  and  thereupon  the  Justice  ren- 
dered Judgment  against  the  defendant  for 
the  amount  sued  for.  On  June  28th  the  de- 
fendant applied  to  the  Judge  of  the  superior 
court  for  a  writ  of  certiorari,  alleging  in  the 
petition  that  "at  the  time  he  lodged  his  writ- 
ten plea  under  oath  with  said  court,  on  the 
12th  day  of  June,  1897.  the  said  E.  0.  Rob- 
inson, the  Justice  of  said  court,  told  •  •  • 
petitioner  that  he  need  not  attend  the  June 
term  of  said  court,  as  that  was  the  first  term; 
the  case  would  not  be  tried  at  the  June  term 
of  said  court,  but  would  go  over  to  the  July 
term  of  said  court  for  triaL  Therefore 
*  •  •  petitioner  did  not  attend  the  June 
term  of  said  court  for  the  purpose  of  prov- 
ing his  defense  to  said  suit";  and  that,  "but 
for  the  fact  the  court  told  him,  at  the  time 
of  filing  his  plea  to  said  suit,  that  he  need 
not  attend  the  June  term  of  said  court,  he 
would  have  been  at  the  court  at  the  time 
said  case  was  called,  and  proved  his  de- 
fense to  the  same;  that  he  did  not  know 
Judgment  bad  been  rendered  against  him 
until  after  the  time  allowed  by  law  for  a[>- 
peal  bad  oplred;  that  he  has  a  good  and 
valid  defense  to  said  suit,  and  is  ready  to 
prove  the  same  on  the  trial  of  said  case  on 
its  merits."  The  petition  alleged  that  the 
court  erred  In  allowing  plaintiff  to  take 
Judgment  In  the  case  and  in  rendering  Judg- 
ment at  the  June  term,  and  in  not  contin- 
uing the  case  until  the  July  term.  The  an- 
swer of  the  Justice  stated,  In  substance,  that, 
about  two  weeks  before  the  court  was  held 
at  which  the  Judgment  was  rendered,  the 
defendant  came  to  the  office  of  respondent, 
and  filed  with  him  the  written  plea  which  Is 
above  referred  to.  and  asked  respondent  if 
he  (defendant)  would  have  to  attend  court 
Respondent  asked  him  If  he  had  a  lawyer, 
and,  upon  his  replying  no,  then  asked  falm 
If  be  had  any  witnesses,  to  wblcb  be  re- 


plied that  he  had  not.  Tfaerenpoit  respond- 
ent told  him  that  he  did  not  see  that  It 
would  do  any  good  for  him  to  attend  court. 
This  was  alt  that  was  said,  and  nothing  was 
said  about  Jon*  or  July  term  of  tbe  eotrrt. 
Defendant  did  not  intimate  that  he  wanted 
the  case  continued,  nor  did  respondent  inti- 
mate that  the  case  would  be  continued.  The 
defendant  traversed  that  part  of  the-  answer 
of  the  Justice  above  referred  to,  altegtng  In 
his  traverse  that  the  Justice  told  him,  at 
the  time  he  filed  his  plea,  that  he  need  not 
attend  the  June  term  of  tbe  conrt;  that  ss 
that  was  the  first  term,  the  case  wonM  go 
over  for  trial  to  the  July  term;  and  that 
this  statement  was  made  at  the  office  of  tbe 
justice  some  days  "before  court"  Upon  de- 
murrer to  the  traverse,  tbe  same  was  strick- 
en, and  tbe  presiding  Judge,  after  hearing 
the  certiorari  upon  the  petition  and  answer, 
overruled  tbe  same.  To  tbe  decision  of  the 
judge  striking  tbe  traverse,  and  overmllnf 
the  certiorari,  the  defendant  excepted. 

It  Is  nnnecessaiT  to  determine  whether 
the  traverse  was  properly  stricken  on  de* 
murrer,  as  we  propose  to  deal  with  tbe  case 
Just  as  If  the  answer  of  the  Justice  bed  con- 
tained what  was  contended  the  defoidant 
to  be  the  truth  of  the  case.  Dealing  thus 
with  the  case,  we  are  clear  that  no  other 
Judgment  than  one  overruling  the  certiorari 
should  have  been  rendered.  The  Code  de- 
clares that  "all  cases  before  a  justice  of  tbe 
peace  stand  for  trial  at  the  time  and  place 
designated  in  the  summons,  and  shall  be 
then  and  there  tried,  unless  continued  ac- 
cording to  law."  Civ.  Code,  }  4133.  It  bai 
l>een  held  that,  even  on  a  court  day.  a  state- 
ment made  by  a  magistrate  when  not  ac- 
tually presiding  In  court,  as  to  whether  or 
not  a  given  case  was  that  day  called,  vras 
not  such  a  Judicial  act  on  tbe  part  of  the 
magistrate  as  to  Justify  the  person  asklug 
the  question  In  shaping  his  conduct  upon 
the  answer,  and  that,  if  the  answer  misled 
the  party,  he.  having  acted  at  his  own  risk 
In'  relying  upon  such  answer,  must  take 
ihe  consequences.  Transfer  Co.  v.  Clark,  91 
Ga.  234,  18  &  E.  138.  See,  also,  Bostain  v. 
Morris,  93  Ga.  224,  18  S.  E.  649.  It  would 
seem,  therefore,  that,  for  a  stronger  reason,  a 
statement  made  by  a  magistrate  when  not 
actually  presiding  in  court,  and  not  even  on 
a  court  day,  would  not  be  such  a  Judicial 
act  as  would  authorize  a  party  to  absent 
himself  from  a  term  of  tbe  court  thereafter 
held,  and  that,  if  he  relied  upon  tbe  state- 
ment made  by  the  magistrate,  he  would  do 
so  at  bis  peril.  The  plaintiff  would  have  a 
right  to  insist  upon  the  trial  of  bis  case  at 
the  term  to  which  It  was  returnable,  notwltb- 
standlng  the  statement  by  tbe  justice,  msde 
out  of  court,  on  a  day  other  than  a  court 
day,  that  a  continuance  would  be  allowed 
the  defendant  There  was  no  error  In  over 
ruling  the  certiorari.  Judgment  affirmed. 
All  the  Justices  concurring,  except  LUMP- 
KIN, P.  J.,  absent  on  account  of  stcknesa. 

Digitized  by  Google 


BBUKBAGE  t.  BIVENS. 


188 


BRUXDAOB  et  al.  t.  BIVENS  et  al. 
(SuDreme  Coart  of  Georgia.   Not.  19,  1898.) 

EjBCniBITT — DlHEOnNS  Vrrdict. 

He  proof  in  this  c«Be  showing  that  both 
parties  daimed  under  a  commoo  grantor,  and 
further  showing  that  the  plaintiffs  had  a  title 
to  the  premises  in  dispute  paramount  to  that  of 
the  defendants,  there  was  no  error  In  directing 
a  verdict  for  the  plaintiSli. 
(SyUabn*  br  the  Court) 

Error  from  superior  court,  Jones  county ; 
John  CL  Hart,  Judge. 

Action  by  J.  T.  Bivens  and  others  against 
Elizabeth  Brundage  and  others.  Judgment 
for  plaintlffi.  Defendants  bring  error.  Af- 
firmed. 

Ouerrjr  &  Hall,  for  phlntUfa  In  error. 
Hardeman  &  Moore,  for  defendants  Jn  error. 

SIMMONS,  a  J.  Assuming  the  burden  of 
proof,  the  plaintiff  established  by  competent 
evidence  their  claim  as  Temainder-men  onder 
the  will  of  Stephen  Blvens,  who  died  In  pos- 
session of  the  land  In  dispute.  Tbis  was  eof- 
ficient  to  make  out  a  prima  fade  case  in  their 
faror.  Wolfe  r.  Baxter,  86  Ga.  70S,  13  S.  B. 
18.  It  was  further  shown  that  their  father, 
John  T.  Birens,  toolc  under  the  will  as  life 
tenant,  and  in  1866  or  1867  went  Into  posses- 
sion of  the  tract  in  dispute,  presumably  In 
that  capacity,  though  at  the  date  of  his  death, 
which  occurred  In  May,  1897.  he  was  not 
seised  thereof.  The  present  action  of  eject- 
ment was  commenced  Av^rnst  21th  of  the 
same  year.  The  defendants  Introduced  in 
evidence  a  deed  from  Stephen  B.  and  James 
W.  Stnbbs  to  Wmiam  M.  Roberts,  dated  Oc- 
tober 24,  1878,  pni^rting  to  convey  to  the 
latter  a  fee-simple  title  to  the  pronlses  In 
controversy,  which  were  described  therein 
as  a  tract,  containing  a  designated  number  of 
acres,  "known  as  the  'SteiAen  Blvens  land.'  " 
Thlfl  deed  also  contained  the  following  re- 
cital: "Said  land  also  deeded  to  F.  M.  Walker, 
as  gnardian  of  said  Stephen  B.  Stubbs  and  as 
tmstee  for  said  James  W.  Stnbbe,  from  John 
T.  Blvens;  said  deed  recorded  In  Book  S  of 
I>eeds  In  Jones  sup«lor  oonrt"  By  panA  evi- 
dence It  was  shown  that  Roberts  entei^ed 
upon  the  land  by  virtue  of  this  Instrument, 
and  remained  In  possession  op  to  ttie  date  of 
his  death.  In  1880,  since  which  time  the  de- 
fendants bare  bdd  contbmous  possession, 
rislming  under  him  as  heirs  at  law.  It  fur- 
ther appeared  fiiat  John  T.  ravens,  ahont  the 
year  1867,  "sold  this  land  to  the  Stubbs  boys, 
[wherenpon]  be  went  oat  of  possession,  and 
tbey  took  possession";  but  no  conveyance 
evidencing  this  sale  was  introduced  in  evi- 
dence. 

Frmn  tba  jfteB.  filed  by  the  defendants  In 
realstance  to  the  actlim,  tt  would  seem  that 
tbey  rested  their  defense  solely  upon  a  cialm 
at  title  by  prescription.  That,  undra  the  erl- 
dence  submitted,  this  claim  was  not  sustained, 


Is  evldtmt  So  long  as  John  T.  Blvens  remain- 
ed in  life,  no  actltm  for  flie  recovery  of  the 
land  could  have  been  maintained  by  tiie  plain- 
tiffs. See  City  CouncU  v.  Badcllffe,  66  Oa. 
469;  Frauke  v.  Berkner,  67  6a.  264;  Ford  v. 
Cook,  73  6a.  221;  Bagley  v.  Kcainedy,  81  Oa. 
721,  8  S.  B.  742;  Tftylor  v.  Kemp.  86  Oa.  Ittl, 
12  8.  E.  296;  McDonald  v.  UcCnll.  91  6a. 
804,  18  &  S.  167;  Wallace  v.  Jones,  93  Oa. 
421,  21  S.  B.  89;  Wdla  v.  XMllard.  93  6a.  683, 
20  &  B.  263;  Napier  v.  Anderson,  ffiJ  Oa.  618, 
628,  23  &  E.  101.  *Tbe  life  tenant  being  en- 
titled to  the  possession  of  the  property,  no 
suit  conld  be  maintained  therefor  by  the  re- 
mainder-men, and  no  possession  thereof  could 
become  adverse,  so  as  to  ripen  Into  a  pre- 
scriptive tlUe  as  against  the  remiUDder-men, 
so  long  as  the  life  tenant  lived."  Bull  v. 
Walker,  71  6a.  196. 

Nor  can  It  be  said  that  tbe  defendants  In 
any  other  manner  met  the  prima  fade  case 
made  out  by  the  plalnturs.  Bo  far  as  -was 
shown,  John  T.  Blvens  had  no  Interest  what- 
ever In  the  land  In  oontcoversy,  save  what 
he  acquired  under  the  win  from  Stephen 
Blvens,  whldi  was  a  mere  life  estate  No 
greater  Interest  could,  therefore,  pass  into 
the  "Stnbbs  boys,"  to  whom  Jetoa  T.  Blvens 
sold,  or  be  conveyed  by  them  to  Roberts,  so 
as  to  descend  to  his  heirs.  In  otber  words, 
the  defendants  appear  to  stond  In  the  shoes 
of  the  life  tenant,  dalmlng  Bdrersely  to  the 
plainttBFs  under  a  common  grantor.  If  so, 
the  fact  that  the  life  estate  no  longer  exists 
would  conclusively  show  the  rigU  of  the 
remalnder^men  to  enter.  If  not,  then  the 
defendants  merely  show  that  th^  (dalm  un- 
der a  title  derived  from  a  person  In  posses- 
sion In  1866  or  1867;  whereas  the  irialntlffs 
show  a  emveyanoe  from  Stepbot  Blvens, 
who  was  shown  to  have  entered  Into  posses- 
sion some  time  prior  to  18S4,  and  remained 
seised  of  tbe  premises  vp  to  Us  death,  short- 
ly before  the  probate  of  his  will,  In  Octo- 
ber, 1863.  A  bettw  advose  title  was,  there- 
fore, not  sbown.  Bsgley  v.  Kennedy,  8B  Oa. 
703,  707,  11  S.  E.  1091. 

Moreover  so  far  as  the  record  before  us 
discloses,  the  snbsequent  possession  of  the 
party  under  vrfaom  the  defendants  dalm  was 
not  adverse  to,  bnt  apparently  entirely  con- 
tistont  with,  the  title  asserted  by  the  prior 
occupant,  Stephen  Blvens.  We  accordingly 
hcid  that  the  trial  Judge  properly  dbected  a 
verdict  in  favor  at  the  plaintiffs,  which  bedd- 
ing necessarily  also  disposes  of  tbe  defend- 
ants' contentim  that  tbe  court,  aside  from 
ttie  error  committed  in  giving  this  direction 
to  the  case,  errcmeously  overruled  their  mo- 
tion that  the  Jury  be  Instructed  to  return  a 
finding  in  their  favor,  upon  the  ground  that 
no  titie  had  been  shown  la  the  plaintiffs 
upon  wldcb  they  oonid  recover.  Judgment 
affirmed.  All  the  Justices  coDcnrring,  except 
LITMPKIN,  P.  J.,  absoit  on  account  of  sick- 
ness. 
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BURKE  T.  NAPIER. 
(Sopreme  Court  of  Georgia.  Dec.  28, 1808.) 

COKBIDRKATIOK  OF  NOTB— PaBOL  EtISBNOS. 

Although  a  promissory  note  appears,  from 
a  recital  therein,  to  have  been  giTen  for  a  par- 
ticular coDslderatioii,  In  Uie  trial  of  an  action  be- 
tween the  malier  and  payee  thereof,  parol  evi- 
dence is  admiseible  to  ahow  a  different  coniider- 
atlon. 

(SyllabUB  by  the  Conrt.)  ' 

Error  from  superior  court,  Wllfclnson  coun- 
ty;  John  G.  Hart,  Judge. 

Action  by  S.  O.  Napier  against  John  F. 
Borke.  Judgment  for  plaintiff.  Defendant 
brings  error.  Beversed. 

F.  Chamboa^  for  plainttfl  In  enor.  Smith 
&  Joneat  for  deCendant  In  error. 

FIBH,  J.  Mia  Napier,  the  landlord,  sought, 
und^  sections  4818  and  ^4  of  the  ClTll 
Code,  to  dispossess  Bnilie,  the  tenant,  ally- 
ing that  a  certain  amomit  of  the  rent  was 
due,  which  be  fiilled  to  pay,  and  Qiat  she 
tiad,  after  the  rent  became  due,  demand- 
ed possession  of  the  rented  premises  from 
him,  and  he  had  refused  to  dellrer  the  same 
to  her.  Burke  filed  a  counter  affldavit,  de- 
nying that  be  was  Indebted  to  the  plaintiff 
for  rent  of  the  premises  described  in  her  af- 
fidavit, and  alleging  that  he  had  fully  paid 
the  rent  that  was  due.  On  the  trial  of  the 
case,  the  plaintiff  Introduced  a  note,  signed 
by  Burke,  in  which  be  promised  to  pay,  on 
October  1,  1897,  to  her,  or  her  order,  »100, 
as  rent  for  a  descril>ed  tract  of  land.  Burke 
testified  that  he  had  paid  $00  to  the  sheriff, 
and  had  offered  to  pay  it  to  the  plaintiff 
when  the  note  Iwcame  due,  but  she  refused 
to  accept  it  He  then  offered  to  prove,  by 
parol,  that  the  note  "unbraced  another  and 
different  consideration  tban  rent,"  and  "that 
the  consideratlOD  of  the  note  wa«  %0  tot 
rent  of  the  place  described  in  the  note,  and 
(fiO  iQdebtedaess  of  hl«  wife  to  plaintiff's 
sons."  The  court  refused  to  allow  bim  to 
Introduce  this  evidence,  "on  the  ground  tliat 
the  testimony  would  conlraitlct  and  vary  the 
terms  of  the  note."  The  court  then  directed 
a  verdict  for  tbe  plaintiff  'for  $100,  the 
same  being  double  the  debt  claimed  to  be 
dne."  The  defendant  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  he  ex- 
cepted. One  ground  of  the  motion,  and  the 
only  one  that  Is  material,  as  tiie  whole  case 
turns  upon  the  question  which  it  presents. 
Is  that  tbe  conrt  erred  la  rejecting  the  parol 
testimony  offered  by  the  defendant  for  the 
purpose  above  indicated. 

This  case  presents  but  a  single  question, 
and  that  is,  If  a  promissory  note  recites  a 
partlcniar  consideration,  is  parol  evidence 
admladble  to  prove  that  It  was  given  for  a 
different  conslderatien?  Upon  this  question, 
tbe  case  <rf  Andersen  r.  Brown,  72  Ga,  713, 
la  directly  In  point  There  It  was  decided 
that,  "while  parol  testimony  Is  inadmissible 
to  alter  the  teims  and  conditions  of  a  writ- 


ten contract.  It  Is  admissible  to  show  the  cir- 
cumstances under  which  a  note  was  made, 
to  explain  tbe  consideration,  and  to  show 
that  It  was  not  In  fact,  based  on  the  consid 
eratlon  which  appeared  on  its  face,  but  what 
Its  true  consideration  was."  The  note  lu 
that  case  purported  to  have  been  given  tor 
the  rent  of  the  payee's  farm.  The  court  be- 
low admitted  parol  evidence,  which  showed 
that  tbe  note  was  given  for  an  entirely  dif- 
ferent consideration,  and,  as  seen  from  the 
above  quotation,  this  court  held  that  there 
was  no  error  in  such  ruling.  In  the  present 
case,  the  note  In  question  purports  to  have 
been  given  for  the  rent  of  certain  land,  and 
tbe  alleged  error  Is  that  the  court  refused  fo 
admit  parol  testimony,  offered  for  the  pur- 
pose of  showing  that  a  pert  of  the  considera- 
tion for  wliich  the  note  was  really  given  was 
something  else.  The  consideration  of  ao 
ordinary  promlsactry  note  lies  back  of  its 
ternu  and  conditiona.  They  storing  out  of  li, 
but  they  form  no  part  of  it  nor  does  it  form 
any  part  of  them.  Without  mentioning  any 
consideration  whatever,  Us  t^ms  and  con- 
dltlgtas  may  be  Just  as  folly  expressed  as 
they  possibly  conld  be  If  the  conalderattoD 
were  set  out  In  ftdl.  If,  after  the  teriui  and 
conditions  have  l>e^  expressed  in  the  writ- 
ing, a  recital  is  added  which  sets  forth  the 
consideration  upon  which  they  are  based,  the 
terms  and  conditions  are  still  unchax^ged. 
The  recital  of  the  consideration  adds  notbing 
to  them,  and  takes  nothing  from  them.  Of 
course,  in  a  written  contract  which  carries  on 
its  face  mutual  [womlses,  terms  and  condi- 
tions  expressed  on  one  aide  may  be  tbe  con- 
sldi«ration  for  tama  and  conditions  expressed 
on  tbe  other.  In  such  a  case,  proof  of  a  con- 
sideration different  from  that  expressed  in 
the  written  instrummt  might  alter  ita  terms 
and  conditiona  But.  <xdinarlly,  the  cxMisld- 
eratlon  is  something  apart  from  the  vtlpula- 
tloas  of  the  contract  This  la  especially 
.true  with  reference  to  promlaaory  notes.  In 
the  present  case,  if  the  recital  of  the  oonaid- 
eration  contained  in  the  note  were  entirely 
stricken  therefrom,  the  language  employed 
therein  to  express  its  terms  and  oonditloos 
wojild  remain  lust  the  same.  So,  if  to  tbe 
conaideration  now  recited  In  the  note  there 
were  added  the  additional  consideratlfHi  up- 
on which  the  defendant  daims  tlie  note  was 
partly  based,  no  new  term  or  condition  wonld 
be  added  to  those  now  ezpresaed  in  the  writ- 
ing. The  defoidant  claimed  that  he  had 
fully  paid  all  the  rent  due,  and  that  the  bal- 
ance of  the  amount  tor  wlilch  the  note  vrss 
given  represented  an  Indebtedness  of  Iiis 
wife  to  the  plaintiff's  sons.  The  Fcjected 
testimony  was,  therefore,  directly  relerant: 
for,  unless  the  defendant  waa  Indebted  to 
the  plaintiff  tor  rent,  her  proceeding  to  dis- 
possess tiim  of  the  r^ted  premises,  tor  non- 
payment of  rmt  could  not  stand;  ai^,  even 
if  lie  were  Indebted  to  her  tor  not,  tbe 
amount  of  such  indebtedness  waa  material, 
as  a  basis  for  the  Judgment  to  be  rendered 
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against  him.  Under  tbe  dedidon  of  tUto 
court  whlcb  we  hare  dted*  tbe  court  erred 
In  rejecting  the  parol  testimony  offered 
tbe  defendant  For  other  autborltlea  to  the 
same  efflect  as  Anderson  t.  Brovxk,  supra,  see 
17  Am.  &  Eng.  Bnc.  Zaw,  438;  Whart  Br. 
IQiAi  Browne  Par.  Et.  pp.  44,  262;  Ben}. 
Chalm.  Dig.  p.  21;  Band.  Com.  Paper,  i 
^Am;  and  cases  cited  to  support  the  text  In 
these  works.  The  decision  In  72  Qa.,  supra, 
stiitarely  lUTolved  the  Question  under  consld* 
eratlon,  and  Is  binding  anthority  on  tbls  oourL 
In  the  case  of  Powell  t.  Huhsra,  07  Ga. 
44S.  the  question  really  was  whetiiet  parol 
evidence  wa9  admlsslhle  to  eiq^lalu  an  am- 
biguity, with  reference  to  consideration,  ap- 
I)earlng  on  the  face  of  the  note  sued  uimn; 
and  It  was  held  that  such  erldence  was  ad- 
missible. It  being  really  essential  to  apply 
tbe  language  used  In  the  note  as  to  ctmsldera- 
tlou  to  the  subject-matter  thereof.  In  Pitts 
V.  Allen,  72  Ga.  OD.  the  note  In  Question  ex- 
pressed no  consideration,  except  that  It  was 
given  "for  value  recelTed";  and  this  court 
decided  that  parol  evidence  was  admissible 
to  explain  the  meaning  of  the  eapreaslon  "val- 
ue received,"  upon  the  idea  that  It  was  a  pat- 
ent ambiguity.  The  two  cases  last  mention- 
ed are,  therefore,  not  necessarily  in  conflict 
with  what  is  now  ruled,  because  the  ques- 
tion with  which  we  are  at  present  dealing 
was  not  Involved,  and  what  was  said  upon  It 
In  those  two  cases  was  merely  otuter.  Tbe 
same  Is  tme  of  the  remark  made  by  Presiding 
Justice  Lumpkin  at  the  beginning  of  his  dis- 
cussion of  the  case  of  Hawkins  v.  Collier,  101 
<3a.  147, 148,  28  S.  B.  632.  Judgment  revers- 
ed. An  the  Justices  concurrii^.  except 
IXMFEIN,  P.  X»  absent  on  account  of  sick- 
ness. 


WILKINS,  Sherifif.  v.  AMBRICAN  FRED- 
HOLD  LAND  MORT6AGB  CO. 
OF  LONDON.  Limited: 

(Supreme  Court  of  Georgia.  Dec  15, 1888.) 

RcLi  8hbriff--Lkvt— FAii.riiB  TO  Selu 

The  ftctual  injury  uiBtained  by-  the  plaintiff 
in  S.  fa.  beio«  tbe  measure  of  tbe  sheriff's  liabil- 
ity for  not  selling  the  uroperty  levied  upon,  It 
weR  error,  ia-  a  rme  against  him  f  of  a  fbliure  to 
sell,  to  maltc  the  rule  abeolate.  for  the  full 
amount  of  the  execution,  when  it  was  allegad  in 
his  Bwom  answer,  which  was  not  trsTereed, 
that  designated  parts  of  the  t»reperty  levied  upon 
belonged,  at  the  readition  of  the  todgmort  and 
at  tlu  time  of  the  levy,  to  certain  named  nurtles 
other  than  the  defen&at  In  execution,  ana  were 
not  subject  thereto,  and  that  the  value  of  the  bal- 
ance of  sudi  property  was  lass  tiurn  the  amount 
of  tbe  fi.  fa. 
(SylUbos  hf  the  Court) 

Error  from  superior  court.  Miller  county; 
H.  C.  Shield,  Judge. 

Rule  by  the  American  Freehold  Land  Mort- 
gage Company  of  London,  Limited,  against  J. 
S.  WUUns,  sheriff,  for  faUure  to  sell  land  on 
execution.  Bule  made  absolute,  and  sheriff 
brings  error.  Reversed. 


Donalson  &  Bawes,  Harrison  &  Bryan, 
and  A.  G.  Powell,  for  plaintiff  In  error.  W. 
&  WorriU  and  Anderson,  Felder  &  Davis,  tor 
defendant  In  error. 

Visa,  J.  The  d^odant  hi  error  ruled  Wn- 
klns,  sheriff,  for  not  selUng  certain  iandu. 
mnlest  and  cotton,  which  ha  had  levied  upon 
aa  the  property  of  Clifton,  by  virtue  of  an. 
execution  SHKM»edlng  tat  such  company  agoJuat 
Montgomery,  CUftoo.  and  others.  The  sher- 
iff answered  under  oath,  and,  among  other 
reasons  for  his  not  sailing  the  lands  and  the 
mules.  It  was  alleged  In  tbe  answer  that 
when  the  judgment  was  rendered  upon  which 
the  execution  was  -issned,  and  at  the  time  of 
the  levy,  the  lands  and  the  mules  were  not  of 
the  property  of  Clifton,  but  that  the  landa 
were  owned  by  the  Bank  of  ThomaavlUe,  and 
the  mules  belonged  to  Bhrllch  &  Co.,  and  that 
neither  the  lands  nor  the  males  were  subject 
to  tbe  aecntion.  The  answer  allied  that 
the  value  of  the  cotton  was  f331,  and  the  only 
reason  given  for  not  a^Ing  it  was  that  Qlf- 
ton  had  pnesented  an  afDdavlt  of  lllegBlttT  to 
the  sheriff,  whleh  he  accepted  ta  good  faith, 
believing  it  to  be  l^Uy  suffldenL  It  ap- 
pears from  the  record  that  the  illegality  was 
insufflclent  In  law,  and  that  the  court  had  so 
held.  Tbe  sheriff's  answer  was  not  travnsed. 
Upon  the  hearing  the  court  made  the  rule  ab- 
H^lute  for  91.238^  as  the  principal,  Intraest. 
and  coat  due  upon  the  execution  at  the  time 
tbe  sheriff  accepted  the  Illegality,  with  Inter- 
eat  on  such  amount  at  20  per  oent  per  annum 
from  date-(tf  the  role  abaolnte.  To  the  gzant^ 
Ing  of  audi  rule  the  sheriff  accepted. 

Under  section  4770  of  the  Civil  Code,  a  sher- 
iff ia  liable  to  an  attachment  lot  contempt  of 
court  whenever  It  appears  that  be  has  injured 
a  plaintiff  la  fi.  fa.  by  neglecting  to  levy  on 
the  property  of  the  d^endant  therein;  and 
we  think  a  faUure  to  sell  after  a  levy  would, 
<^  course,  be  as  much  a  breach  of  official  duty 
as  neglecting  to  levy,  and  the  riieriff,  under 
the  statute,  would  be  subject  to  Ihe  samo 
penalties  In  the  (me  Instance  sa  In  the  other. 
Tbe  measure  of  the  sheriCF's  liability,  taawev- 
er,  is  the  actual  Injury  sustained  by  the  plain- 
tiff in  fl.  fa.  by  reason  of  the  sheriff's  tellure 
to  sell  the  property  levied  on;  and,  to  show 
that  the  plaintiff  has  not  been  injured  by  sucb 
failure,  the  sheriff  may,  in  hla  defense,  prove 
that  the  property  was  not  sobject  to  tbe  exe- 
cution. Dobbs  V.  Justices,  17  Ga.  624;  Tay- 
lor V.  Johnson,  Id.  RSI;  Currell  v.  Phillips,  18 
Ga.  468;  Hackett  v.  Green,  32  Ga.  512;  Pound 
T.  Carr,  40  Qa.  81;  Cowart  v,  Dunbar,  66  Ga. 
417;  Hunter  v.  Phillips,  Id.  684;  Wbe^er  v. 
Thomas,  57  Ga.  161;  Wakefield  v.  Moore,  65 
Ga.  268.  The  sheriff.  In  the  case  under  con- 
sideration, alleged  In  his  sworn  answer  tlmt 
the  lands  and  mules,  at  the  time  the  judgment 
was  rendered  and  when  the  levy  was  made, 
did  not  belong  to  Clifton,  the  defendant  In 
fl.  fa.,  but  that  they  were  the  ^perty  of  oth- 
er named  parties,  and  were  not  subject  to  tbe 
execution.  These  allegations  of  the  answer. 
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In  the  abseoce  of  a  traverse,  ahould  have  been 
taken  as  tme.  CIt.  Code,  S  4775;  Hntchlns 
T.  HuUman,  34  Ga.  846;  Pound  Carr,  su- 
pra; Haynes  v.  Perry,  76  Ga.  33.  If  true, 
there  could  have  been  no  legal  sale  of  the 
lands  and  mules  under  the  fl.  fa.,  and  the 
plaintiff  was  not  Injured  by  a  failure  to  sell 
them  under  the  circumstances.  The  reason 
assigned  In  the  answer  for  not  selling  the 
cotton  levied  upon  was  wholly  Insufficient, 
and  the  court  would  have  been  authorized  to 
have  granted  a  rule  absolute  against  the 
sheriff  for  the  value  of  the  cotton;  but,  as 
the  answer  alleged  It  was  worth  only  $331, 
and  as  no  traverse  was  filed,  It  was  error  to 
malie  the  rule  absolute  for  a  larger  sum.  The 
plaintiff  in  execution  was  only  Injured  to  the 
extent  of  the  value  of  the  cotton.  Judgment 
reversed.  All  the  Justices  concurring,  except 
LUMPKIN,  P.  absent  on  account  of  sick- 
ness. 


PATAPSCO  GUANO  CO.  t.  HURST  et  al. 
(Supreme  Court  of  Georgia.  Dec.  15,  1698.) 

MOHTOAOB  BT  MaRRIBD  WOUjLN— RbB  JUDICATA— 

Lis  PBNPBNa 
A  married  woman,  who  acqtured,  for  value, 
title  to  property  by  deed  from  her  husband,  and 
executed  a  mortgage  thereon  to  her  creditor, 
cannot,  when,  subsequent  to  the  date  of  the 
mortgage,  the  property  is  levied  on  as  the  prop- 
erty of  the  husband,  under  a  judgment  renaered 
OD  a  cause  of  action  arising  after  the  date,  of 
the  mortgage,  by  interposing  a  claim  to  the  prop- 
erty, and  Bubmlttine  to  a  judgment  finding  the 
same  subject,  prejudice  in  any  way  the  rights  of 
her  mortgage  creditor,  or  of  the  purchaser  at 
the  sale  had  under  a  foreclosure  of  such  mort- 
gage, DotwitfaBtandiDg  that  such  foreclosure  and 
sale  was  had  while  toe  claim  case  was  pending. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Randolph  coun- 
ty; H.  0.  Sheffield,  Judge. 

Action  by  the  Patapsco  Guano  Company 
against  one  Olark.  Judgment  for  plaintiff. 
On  a  levy  of  execution,  Hurst  and  others  in- 
terpose daim.  Prom  Judgment  for  claim- 
ants, plaintiff  In  execution  brings  error.  Af- 
firmed. 

Arthur  Hood,  Harrison  ft  Bryan«  and  J. 
M.  Nealon,  for  plaintiff  In  error.  C  Wor- 
rill,  for  defendants  in  error. 

COBB,  J.  Clark,  by  a  deed  executed  Jan- 
uary 6,  1881,  and  recorded  August  7,  1882, 
purporting  to  have  been  made  for  a  valuable 
consideration,  conveyed  certain  lauds  to  his 
wife.  On  August  13,  1892,  a  mortgage  by 
Mrs.  (3ark  to  Hammock  &  Rush  upon  the 
same  property  was  executed  and  recorded. 
On  October  17,  1893,  the  Patapaco  Guano 
Company  brought  suit  against  Clark  upon 
his  promissory  note,  dated  July  14,  1892,  and 
on  May  8, 1S94,  obtained  Judgment  On  Jan- 
uary 10,  1895,  an  execution  from  this  Judg- 
ment was  levied  on  the  property  above  men- 
tioned, and  on  January  29, 1890,  a  claim  was 
Interposed  by  Mrs.  Clark.  A  verdict  finding 
the  property  subject  was  rendered  la  the 


claim  case  on  November  9,  1806.  It  does  not 
appear  from  the  record  on  what  ground  this 
verdict  was  rendered,  nor  upon  what  evi- 
dence It  was  based.  A  mortgage  fl.  fa.  1b- 
sued  May  13,  1805,  upon  the  foreclosure  of 
Mrs.  Clark's  mortgage.  In  favor  of  Ham- 
mock &  Rush,  was  levied,  and  the  property 
sold  thereunder,  and  a  deed  was,  on  October 
1,  1SS5,  made  by  the  sheriff  to  the  purchaser, 
Smith.  Smith,  on  January  13,  1800,  convey- 
ed the  property  bought  by  him  at  the  sher- 
iff's sale  to  Hurst  and  others,  who,  relying 
upon  the  title  thus  acquired,  Interposed  a 
claim  to  the  levy  of  the  execution  in  favor 
of  the  Patapsco  Guano  Company  against 
Clark.  The  issue  made  by  the  claim  last  re- 
ferred to  was  by  consent  submitted  to  the 
court  without  the  intervention  of  a  Jury,  and 
upon  the  trial  the  facts  appeared  as  stated 
above.  The  court  rendered  a  Judgment  find- 
ing the  property  not  subject,  and  to  this  the 
plaintiff  In  execution  excepted. 

The  sole  contention  of  the  plaintiff  in  error 
Is  that  the  clnlmants,  who  acquired  title  un- 
der the  foreclosure  of  the  mortgage  dated 
August  13,  1392,  are  bound  by  the  Judgment 
in  the  case  In  which  Mrs.  Qark  was  claim- 
ant We  do  not  think  that  any  one  would 
contend  that  the  lien  of  the  Judgment  against 
Clark  ever  attached  to  the  land,  title  to 
which  was  in  Mrs.  Clark  at  the  date  of  the 
Judgment  if  Mrs.  Clark  had  not  interposed 
a  claim.  Does  the  fact  that  Mrs.  Clark,  after 
she  had  executed  the  mortgage,  saw  fit  to 
litigate  with  the  creditor  of  her  husband  oa 
the  question  of  title,  affect  the  rights  of  her 
mortgage  creditor,  whose  Interest  In  the 
property  accrued  long  before  the  .beginning 
of  the  litigation?  We  think  not  The  doc- 
trine of  lis  pendens  is  relied  on  to  sustain 
the  contention  of  the  plaintiff  In  execution. 
This  doctrine  can  have  no  application  where 
there  Is  no  suit  pending  at  the  time  the 
rights  of  the  person  sought  to  be  charged  at- 
tached to  the  propaty.  It  Is  clear  that  Ham- 
mock &  Rush,  the  mortgagees,  were  not  in 
any  way  affected  by  the  litigation  between 
Mrs.  Clark  and  the  creditor  of  her  husband, 
the  litigation  having  arisen  after  the  mort- 
gage was  executed.  This  being  the  case,  the 
claimants  la  the  present  case,  who  derived 
tbeir  title  tbaongh  a  foreclosure  sale  founded 
on  the  mortgage,  would  stand  In  the  shoes  of 
the  mortgagees,  and  would  be  unaffected  by 
the  Judgment  la  the  case  in  which  Mrs.  Clark 
was  dalmant,  unless  they,  or  their  prede- 
cessors In  title,  have  done  something  which 
would  preclude  them  from  setting  up  the 
rights  they  acquired  as  successors  of  the 
mortgagees.  Nothing  which  woidd  have  such 
effect  appears  In  the  record.  The  case,  there- 
fore, must  be  decided  as  If  Mrs.  Olark  bad 
not  Interposed  a  claim. 

This  being  true,  but  one  conclusion  can  be 
reached  from  the  present  record,  and  that 
is  that  the  property  levied  on,  so  far  as  the 
mortgagees  and  those  who  derived  title 
through  the  foreclosure  of  the  mortgage  are 
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concerned,  la  the  itroperty  of  Mn.  GlailE.  add 
therefore  not  subject  to  a  Jndgmoit  lien 
against  Olark  growing  ont  of  a  suit  against 
blm  not  only  begun  aft«  he  bad  parted  with 
all  Interest  In  the  property,  and  tlfle  to  the 
aaine  had  become  absolntely  rested  In  her, 
but  also  founded  on  a  cause  of  action  against 
the  husband  seeming  to  tne  creditor  after 
the  husband  had  conTeyed.  the  pn^rty. 
And  this  Is  true,  notvrith^ndlng  the  fore- 
closure and  sale,  and  conreyance  by  the  pur- 
chaser at  such  sale  to  the  present  claimants, 
all  tocA  place  while  the  case  In  which  Mrs. 
caark  was  dalmant  was  still  pending. 
There  was  no  error  In  the  judgment  finding 
the  property  not  subject.  See  Rnker  t.  Wo- 
mack.  S5  Oa.  399;  Ryan  r.  Mortgage  Co.,  96 
Ga.  322.  23  8.  B.  411;  Marshall  T.  Chartand 
(Ga.)  31  S.  B.  791;  White  t.  Association 
(Ga.)  82  S.  E.  26.  Judgment  affirmed.  All 
the  justices  concurring,  except  LUMPKIN, 
P.  J^  absent  on  account  of  sickness. 


J0NB8  T.  HARTEMB-TUBNBB  GO. 

<Supreme  ConTt  M  Georgia.  Dec  20, 188a) 

Warr  or  Bkeor— Wbbx  liiat  — Final  JoDOHSirr 
—Fast  Bill  of  Exosftiosb— Attacbmskt 
—Sals  of  Pbribhabls  Pkopbrtx. 

1.  A  writ  of  error  does  not  lie,  under  the  gen- 
eral mle  as  embodied  in  section  9526  of  the  Gvil 
Code,  onlesa  the  dedslon  or  Judgment  complain- 
ed of  would  have  beea  a  final  disposition  of  the 
case,  or  final  as  to  Bome  material  party  thereto. 

2.  The  provision  for  fast  bills  of  exceptions, 
ms  prescribed  in  section  6540  of  the  CItU  Code, 
is  confined  to  the  casf^  therein  mentioned. 
There  is  no  authority  of  law  for  aoing  ont  a  writ 
of  error  to  the  refusal  of  a  judge  of  the  superior 
coart  to  order  a  sale  of  property  which  had  been 
levied  on  under  an  attachment,  and  application 
made,  under  section  5463  of  the  CiTil  Code,  to 
hare  the  same  sold,  becaose.  as  alleged,  the  prop- 
erty levied  on  was  of  a  perishable  nature,  or 
liable  to  deteriorate  from  keeping,  or  there  was 
expense  attending  the  keeping  of  the  same. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  county; 
Z.  A.  Uttlejohn,  Judge. 

Action  by  D.  C.  Jones  against  Martens-Tur- 
ner Company.  From  an  order  refusing  to  sell 
property  attadied,  plaintiff  brings  error.  Dis- 
missed. 

W.  P.  Wallls,  for  plaintiff  In  error.  Allen 
Fort,  for  defendant  in  error. 

LITTLE,  J.  An  attachment  was  sued  out 
and  IcTled  on  certain  lumber  as  the  property 
of  the  defendant  In  attachment.  Subsequent- 
ly the  plaintiff  In  attachment  presented  to  the 
judge  of  the  superior  court  a  petition,  In  which 
it  was  alleged  that  the  lumber  levied  upon 
was  in  the  possession  of  the  levying  officer, 
unreplevled;  that  there  was  etpense  in  keep- 
ing the  same;  and  that  It  was  liable  to  de- 
teriorate in  value;  and  he  prayed  for  an  or- 
der directing  the  sheriff  to  sell  the  same.  On 
the  hearing,  the  order  to  sell  was  objected  to. 
The  judge  refused- the  application  to  sell,  and 
the  plaintiff  excepted.   There  were  other  is- 


sues raised  In  the  case,  but,  because  of  the 
fact  that  no  writ  of  enor  lies  to  this  court 
to  review  the  judgment  of  the  superior  court 
refusing  to  grant  an  order  for  the  sale  of  per- 
ishable property,  we  do  not  consider  the  case 
on  Its  merits.  By  sectiOD  5526  of  the  ClvU 
Code,  which  is  the  general  rule  established,  it 
Is  declared  that  no  cause  shall  be  carried  to 
the  supreme  court  upon  a  bill  of  exceptions,  so 
long  as  the  same  Is  pending  in  the  court  be- 
low, unless  the  decision  or  judgment  com- 
plained of,  if  it  bad  been  rendered  as  claimed 
by  the  plaintiff  In  error,  would  have  been  a 
final  dlqioeitlon  of  the  cause,  or  final  as  to 
some  material  party  thereto.  It  cannot,  of 
course,  be  claimed  that.  If  the  judge  of  the 
superior  court  had  ordered  a  sale  of  the  prop- 
erty as  prayed,  such  order  would  have  been  a 
final  disposition  of  the  cause.  The  cause 
would  still  have  been  undetermined  and  pend- 
ing, and  the  order  of  sale  would  have  been 
merely  an  Incident  In  the  proceedings.  Nor 
would  a  fast  bill  of  exceptions  lie,  under  the 
provisions  of  section  5540  of  the  Civil  Code. 
That  section  provides  that  writs  of  error  may 
be  sued  ont  to  the  grant  of,  or  refusal  to  grant, 
an  Injunction,  or  the  appointment  of  a  receiv- 
er; for  applications  for  discharge  In  bail 
trover;  In  contempt  cases;  granting  or  refus- 
ing application  for  allm(my,  mandamus,  or  oth- 
er extraordinary  remedy;  to  an  order  grant- 
ing or  refusing  an  application  for  attachment 
against  fraudulent  debtors;  and  In  criminal 
cases.  This  section  of  the  Code  restricts  bills 
of  exception  to  the  cases  named,  and  the  re- 
fusal by  the  judge  of  an  order  to  sell  perish- 
able property  pending  the  litigation  does  not 
come  within  Its  provision.  The  writ  of  error 
must  be  dismissed.  Wrtt  <a  error  dismissed. 
All  the  justices  cosicnrrlng. 


BERG  V.  NEW  ENGLAND  JBWELRT  ft 
SILYBBWARB  CO. 

(Supreme  Oonrt  of  Georgia.  Dec.  IS,  1898.) 

HoTiOH  ros  NsW  Trial  —  Dismissai.  —  Bsiir  or 
BviDSSCB— Failurb  to  Filb. 

On  March  25,  1898,  a  rale  nisi  was  granted 
on  a  motion  for  a  new  trial,  returnable  in  vaca- 
tion on  April  9th.  On  March  26th  an  order  was 
passed  allowing  the  movant  until  April  8th  to 
make  and  have  approved,  or  agreed  to,  a  com- 
plete brief  of  the  testimony  in  the  case.  The 
term  adjoamed  on  March  2oth.  No  approved  or 
agreed  brief  was  filed  on  April  8th.  On  April 
9th  a  motion  was  made  to  dismiss  the  motion  for 
a  new  trial  on  the  ground  that  the  order  in  ref- 
erence to  the  brief  of  evidence  had  not  been 
complied  with.   No  brief  was  presented  for  ap- 

Sroval  on  the  day  last  mentioned.  H^d:  (1) 
'here  was  no  error  In  dismisting  the  motion 
for  a  new  trial:  (2)  that  if.  In  such  a  case,  the 
Judge  has  any  discretion  in  reference  to  the  mat- 
ter, the  dismissal  of  the  motion  would  not  be  an 
abuse  of  such  discretion,  where  no  reason  what- 
ever is  assigned  for  tiie  failure  to  comply  with 
the  terms  of  the  order. 

(Syllahns  by  the  Court) 

Error  from  superior  court,  Dooly  county; 
D.  L.  Ueuderaon,  Judge  pro  hac. 
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Action  by  the  New  England  Jewelry  & 
SilvM-ware  Compaay  aKainat  Bosa  Berg. 
Judgmoit  for  plaintiff.  Defendant  brings  er- 
ror. Affirmed. 

Pearson  EnUs  and  Harrison  &  Bryan,  for 
Idalntlff  In  error.  Hiomson  &  Whipple,  for 
defendant  In  error. 

COBBt  J.  This  case  was  tried  at  the  March 
term,  1868»  of  the  sapertor  court  of  Dooly 
county,  which  finally  adjourned  on  March 
28th.  During  the  term  the  defendant  filed  a 
motion  for  a  new  trial,  and  on  March  25th 
a  rule  nisi  was  granted  on  this  motion,  calling 
upon  the  plaintiff  to  show  cause  In  vacation, 
on  the  9th  day  of  April,  why  the  motion  should 
not  be  granted.  On  March  26th  the  court 
passed  an  order  of  which  the  following  Is  a 
eopy:  "The  defendant  baring  filed  bis  motion 
for  a  new  trial  upon  the  several  grounds  there- 
in named,  and  the  court  baring  reserved  the 
right  to  finally  and  fully  approve  the  same  at 
the  final  bearing  of  the  said  motion,  and  It 
appearing  that  It  Is  Important  [?]  to  make 
out  and  attach  a  brief  of  the  evidence  In  this 
case  during  this  term  of  the  court,  and  before 
adjonmment  of  the  same,  it  Is  now,  therefore, 
ordered  by  the  court  that  the  defendant  be 
allowed  until  April  8,  1S08,  to  make  and 
attach,  and  have  approved,  a  complete  brief 
of  the  testimony,  or  have  the  same  agreed  to, 
without  prejudice  to  this  case.  It  Is  further 
ordered  that  he  be  allowed  until  date  on  April 
8,  1898.  to  perfect  his  motion  for  a  new  trial 
In  said  case,  without  prejudice  to  his  right. 
This  March  26,  1896."  On  April  »th  the  mo- 
tion came  on  for  a  hearing,  and  plaintiff  moved 
to  dlnnlss  the  same  upon  the  ground  that  no 
brief  of  the  testimony  had  been  filed,  ain'eed 
upon,  or  approved,  within  the  time  fixed  by 
the  order  above  quoted.  The  Judge  sustained 
this  motion,  and  dismissed  the  motion  for  a 
new  trial;  the  order  of  dismissal  reciting  "that 
ne  brief  of  evidence  or  charge  of  court  bos 
ever  been  approved  or  filed,  and  that  -none 
is  now  offered."  The  defendant  filed  her  bill 
of  exceptions.  In  which  error  is  assigned  upon 
the  ruling  dismissing  the  motion  for  a  new 
trial;  the  bill  of  exceptions  containing  a  re- 
cital ttiat  she  asked  "leave  of  the  court  to  be 
permitted  to  file  a  brief  of  the  evidence  In 
said  case,  which  was  denied  her,  and  to  which 
she  excepted."  When  the  motion  for  a  new 
trial  was  made  on  March  25tb.  the  presiding 
Judge  made  the  rule  granted  thereon,  return- 
able on  the  9th  day  of  AprIL  Nothing  was 
said  In  the  rule  In  reference  to  the  brief  of- 
evidence.  On  March  2Sth  the  order  above 
quoted  was  passed.  In  which  it  is  recited  that 
It  is  "Important"  (probably  an  error  In  tran- 
scribing, and  should  be  "Impossible")  to  make 
out  a  brief  of  evidence  during  the  term;  and 
movants  were  allowed  until  the  8tb  day  of 
April  to  make  and  have  approved  a  complete 
brief  of  the  testimony,  or  "have  the  same 
agreed  to.'*  For  some  reason  satisfactory  to 
the  presiding  Judge,  the  brief  was  to  have 


been  approved  or  agreed  upon  at  least  one 
day  before  the  case  came  on  for  a  hearing: 
It  probably  being  hla  Intention.  In  frambis  the 
order,  that  when  the  motkm.  came  on  for  a 
heerijig  the  record  shotdd  be  aomplete,  and 
that  nothing  more  than  a  formal  approval 
and  the  hearing  should  take  place  on  the  9th. 
On  the  Sth  of  April  no  brief  of  the  erldence 
bad  been  agreed  upon  or  approved. 

In  section  5486  of  the  Civil  Code  It  Is  de- 
clared that  "where  an  order  Is  taken  to  hear 
a  motirai  for  a  new  trial  In  vacation,  the 
brief  of  evidence  must  be  presented  for  ap- 
proval within  the  time  fixed  by  the  order,  or 
else  the  motion  will  be  dismissed."  It  Is  con- 
tended that  the  Judge  had  a  discretion  as  to 
approving  l^e  Inrlef  of  evidence  on  the  9th. 
and  that  bis  refusal  to  so  approve  It  was  an 
abuse  of  this  discretion.  It  Is  true  that  the 
bill  of  exceptions  recites  that  the  defendant 
asked  leave  of  the  court  to  be  permitted  to 
file  a  brief  of  evidmce  in  the  case,  but  It  is 
not  therein  stated  that  the  brief  was  agreed 
upon  or  presented  to  the  court  for  approval  or 
agreement  on  the  9tb  of  April,  and  the  order 
dIsmlBstng  the  motion  for  a  new  trial  distinctly 
states  that  no  brief  of  the  evidence  was  then 
offered.  Even  if.  In  this  case,  the  presiding 
Judge  had  any  discretiou  In  the  matter,  we 
cannot  say  that  such  discretion  was  abused, 
when  no  reason  was  given  why  the  brief  was 
not  completed  on  the  day  fixed  in  the  order, 
or  why  ft  was  not  agreed  upon  or  presented 
for  approval  on  the  following  day.  Judgment 
affirmed.  All  the  Justices  concunlng. 


CAUSEY  et  al.  v.  CAUSEY. 

(Supreme  Court  of  Georgia.  Dec  IS,  1883.) 

Eqcitt—Ambsdmbst  —  Nsw  Cause  or  Actiox  — 
Strikiso  Name  of  Pabtt— Evidevcb. 

1.  Where  an  equitable  petition  is  brought 
against  several  persons,  prayiiiK  for  a  cancella- 
tion of  certain  deeds  held  by  them  to  the  prop- 
erty in  dinpnte  as  a-  cloud  upon  plaintiff's  title, 
and  a  specific  performaoce  of  the  contract,  based 
upon  an  oral  gift  made  to  the  plaintiff  bj  his 
father  upon  a  meritorious  consideration,  and  val- 
uable improvements  made  upon  the  faith  of  the 
gift,  and  relief  is  likewise  prayed  in  the  petition 
against  a  party  who  held  a  deed  to  the  land  as 
securltF  for  a  loan  from  one  of  the  other  de- 
fendants, it  Is  not  adding  a  new  cause  of  ac- 
tion to  amend  the  petition  by  striking  the  name 
of  such  party  and  all  prayers  affecting  his  inter- 
est, and  praying  that  the  remaining  d^eadants 
be  required  to  make  plaintiff  a  coaresrance  to 
such  equity  of  redemption  and  other  Interest 
as  they.  Or  either  of  them,  might  have  in  the 
premises. 

2.  The  charge  of  the  court  fairly  and  foUy 
covered  the  Issues  in  the  caaa,  ud  tha  verdict 
was  sustained  by  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dooly  county; 
G.  C.  Smith,  Judge. 

Bill  by  R.  H.  Causey  against  Mary  I.  Cau- 
sey and  others.  Decree  for  plaintiff,  and  de- 
fendants bring  error.  Afflrbied. 
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Bmbee  &  Bnsbee  and  D.  A.  R.  Cmm,  for 
plaintiffs  iD  error.  J.  H.  Woodward  and 
TbomsoD  A  Whipple,  for  defendant  In  error. 

LEWIS,  J.  1.  Where  an  equitable  petition 
Is  brought  against  sereral  defendants,  the 
plaintiff  certainly  has  a  right  to  dismiss  his 
action  as  to  one  and  proceed  against  the  oth- 
ers. Sodi  an  amendment  adds  neither  new 
and  distinct  parties  nor  a  new  and  distinct 
canst  of  action.    The  fact  that  the  relief 
prayed  against  the  remaining  defendants  Is 
not  as  fall  and  comjAete  as  was  originally 
asked  In  the  petltloB  against  all  the  defmd- 
anta  does  not  render  the  cause  of  action  set 
forth  In  the  amendment  a  separate  and  dte- 
tlnet  one  from  what  was  claimed  In  the  orig- 
inal petition.  If,  on  the  trial  of  an  action  for 
spedOe  performance,  It  ahonld  be  devtfoped 
that,  wltbout  fault  of  the  plaintiff,  but  on 
ncconnt  of  the  defendant  himself,  a  specific 
performance  of  the  contract  Is  ImpmslUe, 
the  court  may  proceed  to  asseaa  damages  for 
a  iHreach  of  the  contract    An  amendment 
pniyli^  for  such  damages  vouVl  not.  In  con- 
templation of  Ift-w,  make  a  new  caose  of  ac- 
tion; for  the  statute  ezpresMy  aathorizee 
the  granting  of  such  relief,  even  when  not 
contempbted  by  the  original  suit.  Cir.  Code, 
it  4042.  Under  the  preceding  section  (4011), 
It  Is  declared  that  **a  want  of  tifle  or  other 
Inability  as  to  part,  will  not  be  a  good  an- 
swer to  the  Tendee  seeking  performance,  who 
Is  willhig  to  accept  title  to  the  part,  receiving 
compensation  for  the  other."    It  appears, 
from  the  record  In  the  case,  that  the  de- 
fendants against  whom  a  recorery  was  had 
still  had  some  Interest  In  the  property,  name- 
ly, an  equity  of  redemption.   We  think  the 
plaintiff  elearty  had  a  rigbt,  under  his  plead- 
ings, to  ask  a  conTeyance  of  this  Interest, 
and,  under  the  section  of  the  Code  cited,  he 
might  haTc  gone  stfll  further,  and  asked  for 
damagea  growing  out  of  the  wrong  that  had 
been  dcme  him  by  the  conreyance  of  the 
property  to  secure  a  loan.  The  amendment, 
howcTer,  does  not  go  to  this  extent,  but  only 
seeks  a  recorery  of  sncAi  Interest  as  stin  re- 
mained In  the  defendants.   The  portion  of 
platntltFa  In  error  la  tantamount  to  Bayteg 
to  their  adreraatr:  **We  have,  by  onr  wrong- 
ful conduct,  placed  yon  where  you  cannot 
obtain  the  entire  relief  you  orl^nally  sought, 
and  therefbre  you  should  have  no  relief  at 
all.    We  hare  placed  a  portion  of  the  prop- 
ertr.  or  a  certain  Interest  therein,  where  you 
cannot  recover  It,  and  therefore  we  hare  a 
right  to  keep  what  rematns.'*   Bgulty  will 
not  tolerate  such  a  defense. 

2.  PlalnUlTs  cause  of  action  In  flils  case 
Is  not  founded  upon  a  mere  voluntary  agree- 
ment or  gratoltouB  promlBe  on  the  part  of 
bis  father.  He  was  Induced,  by  a  promise 
of  a  gift  of  the  land,  to  leave  his  business 
In  a  remote  county,  and  move  upon  the  land 
In  question;  and,  npon  the  taSth  of  the  gift, 
be  erected  thereon  valuable  and  permanent 


Improvements.  Under  aeeUon  4009  of  ttie 
Civil  Code,  equity  will  decree  tb»  perform- 
ance of  snch  an  agreement  It  la  true  that 
this  action  waa  not  brought  until  after  the 
father's  death;  but  It  Is  alleged  that  the 
defendants,  who  were  the  wife  and  sou  of 
the  father,  knew  of  the  contract  entered  Into 
between  the  plaintiff  and  htm  fathec,  were 
fully  aware  of  the  plaintiffs  rights  to  the 
property,  and  an  understanding  and  agree- 
ment was  bad  that  the  property  should  be 
sold  by  the  mother,  as  administratrix,  for 
the  purpose  of  putting  it  In  such  shape  that 
title  could  be  conveyed  to  plaintiff.  The  ad- 
mlttlstratrix,  after  the  sale,  deeded  tile  prop* 
erty  to  the  other  defendant,  who,  Instead 
ot  conveying  It  to  tha  original  owner,  accord- 
ing to  agreement  bwrowed  mmiey  vffon  the 
land,  and  conveyed  title  tbereto  to  tecore 
the  loan.  There  was  no  demurrer  Sled  to 
the  petition,  and  It  is  not  claimed  that  U 
does  not  set  forth  an  equitable  canse  of  ac- 
tion which  entitles  the  plaintiff  to  the  relief - 
that  he  sought  The  evidence  In  behalf  of 
the  plaintiff  sustains  all  the  material  al^a- 
tions  In  his  petltkm.  The  charge  of  the  court 
was  fair,  and  fully  covered  the  issnea  of 
fact  Involved;  and  we  think,  after  consider- 
ing the  entire  charge,  the  errors  assigned  on- 
the  portions  of  It  complained  of,  and  on  the 
omission  of  the  court  to  give  certain  instruc- 
tions to  the  jury  upon  the  welgiht  of  evi- 
dence and  the  credlbttlty  of  wltnessess  eta, 
are  without  sufficient  merit  to  require  any 
further  attention,  or  any  q)eclal  ruling  there- 
on. Judgmoit  affirmed.  All  the  Justices 
concurring. 


BIGBEE  V.  8ATTBBPIELD. 
(Supreme  Court  of  Georgia.  Dec.  28,  1808.) 
Equitt— VBRmcATTOx  or  Petittox— Dkcrbs  OS 

PlR  ATM  !«et— iMlTNCTtOX — RhOBIVBII. 

1.  Whea  an  equitable  petitioa  was  not  verified 
otherwise  than  by  an  affidavit  of  the  plaintiff 
averrins  the  truth  of  its  allegations  so  far  as  the 
same  related  to  his  personal  knowledge,  and  bis 
belief  In  tbtir  tmth  so  far  as  his  knowledge  con- 
cerning the  same  was  derived  from  others,  and 
when  the  affidavit  In  this  fbrm  did  not  amount 
to  positive  proof  of  portions  of  such  allegations 
the  establishment  of  which  was  essential,  but  as 
to  the  same  was  hearsay  only,  it  waa,  apon  a 
hearinR  of  snch  petition,  at  vhieb  "there  was 
no  eridence  introaneed  and  no  evidence  or  afQ- 
davits  before  the  court  except  that  contained  in 
the  petition  and  answers,"  In  the  latter  of  which 
the  equity  of  the  fonner  was  completely  sworn 
off,  erroneous  to  grant  the  extraordinary  relief 
sought. 

2.  Even  If  the  present  proceeding  for  alleged 
equitable  relief  wag  maintainable,  and  if  the 
plaintiff,  upon  doe  proof  of  his  allegations,  would 
have  been  entitled  to  anch  rriief, — questions  not 
now  neeessstr  to  be  decided,— 4he  prayers  fat 
injunction  and  receiver  ought,  tor  the  reason  in- 
dicated in  the  preceding  note,  to  have  been 
denied. 

(SyllabuB  by  the  C^nrt.) 

Error  from  superior  court,  Lumpkin  county; 
J.  J.  Klmsey,  Judge. 
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Suit  by  W.  H.-Satterfield  against  J.  F.  Big- 
bee.  Judgmeat  tm  iiUUntlfl.  Defendant 
brings  error.  Reversed. 

Boyd  &  Lilly  and  H.  H.  Perry,  for  plalutlfC 
In  error.  W.  P.  Price,  W.  A.  Cbarters,  and  H. 
H.  Dean,  tor  defendant  In  error. 

PBR  OUBIAM.  Judgment  reversed. 


BHOPB  T.  STATE. 
(Supreme  C<ourt  of  Georc^a.  Dec.  17,  1898.) 

POMBRT— IkDICT1IB<(T— QOASD  J  UKT— DlSQUlLin- 

CATios  OP  Jl DOE— Evidence. 

1.  A  foreery  of  any  writing,  which  can  be  tised 
to  defraud  another,  and  whTcb  is  not  made  the 
tubJectHnatter  of  a  prosecution  for  foraery  else- 
where than  In  section  243  of  the  Penal  Codej  is 
indictable  nnder  that  section,  and  the  indict- 
ment need  not  on  its  face  show  in  what  manner 
or  by  what  meana  it  was  intended  to  consum- 
mate the  fraud. 

2.  One  who  has  been  bound  over  to  a  superior 
court  for  trial  cannot,  after  an  indictment  has 
been  returned  against  him,  attacli  the  same  on 
the  ground  that  grand  Jurors  who  acted  thereon 
were  disqualified  oy  relationship  to  persona  inter- 
ested in  the  prosecution. 

3.  Dlsgualincation  of  a  judge  on  account  of  bia 
relationship  to  such  persons  may  be  waived,  and 
It  is  not  essential  that  the  waiver  be  made  ex- 
pressly or  in  writing. 

4.  The  evidence  in  this  case  warranted  the  ver- 
dict, and  the  record  discloses  no  sufficient  reason 
for  setting  it  aside. 

(Syllabus  by  the  0)urt.) 

Error  from  superior  court.  Gbattooga  eomt- 
ty;  W.  M.  Henry,  Judge. 

J.  Ii.  Shope  was  convicted  of  forgery,  and 
brings  error.  Affirmed. 

Copeland  A  Jackson  and  C.  L.  Odell,  for 
plalntlir  in  error.  Moses  Wright,  Sol.  Qea., 
and  J.  M.  Bellob,  for  the  State. 

LUMPKIX,  P.  J.  1.  The  indictment  In 
this  case  was  based  on  section  243  of  the 
Penal  Code.  It  charged  Shope  with  forging 
a  certain  Instrument,  by  filling  the  blanks  in 
a  printed  form,  which  was  as  follows: 

*Trt(m  Manufacturing  Company. 

•TMon.  Oa.,  ,  18a-. 

"Marks.      Numbers.      Wdghts.  Prices. 

"From  .  Weigher,  

—So  as  to  make  the  same  read  tbus: 

"Trim  Manuf  actorlug  Company. 

"Trion,  Ga.,  Nov.  30th,  1897. 

We^^ta.  Prices. 

614 
492 
601 
410 


"Marks. 


numbers. 
4,738 
4,739 
4,740 
4,741 
4,742 
"From  J.  H.  Bale. 


Weigher,  a  D.  H.' 


(3onnsel  for  the  accused  demurred  to  tbe 
indictment,  alleging.  In  substance,  that  It  set 
forth  no  specific  act  of  the  accused  roiderlng 
him  guilty  of  any  kind  or  class  of  forgery, 
under  the  laws  of  this  state;  that  It  did  not 
charge  him  with  signing  the  name  of  any 


person,  company,  or  corporation  to  the  writ- 
ing alleged  to  have  been  forged;  and  that  It 
did  not  aver  that  the  lettras  or  Initials 
"C.  D.  H."  r^iresented  the  signature  of  any 
person  connected  with  the  Trion  Manufactur- 
ing Company. 

We  think  the  court  was  right  in  overrul- 
iiig  the  demurrer.  We  liold.  uritboat  dlffl- 
cnlty,  that  the  InstmmeDt  alleged  to  have 
been  forged  fell  within  the  t«oad  class  of  pa- 
pers referred  to  in  the  ahove-dted  section  of 
our  Penal  Code.  In  this  connection,  see  Ber- 
rlsfrad  T,  State,  66  Go.  63.  In  that  case. 
Speer,  J.,  remarked^  with  referoice  to  sec- 
tion 4451  of  the  Code,  then  of  force:  "It 
evidently  was  the  Intent  of  the  legislature  to 
embrace  every  species  of  writing  tiiat  could 
be  used  or  wrltteai  in  a  form  and  with  a 
view  of  defrauding  another."  And  see,  also, 
Travta  V.  State,  83  Ga.  372,  9  S.  B.  1063, 
where.  In  construing  the  same  law,  this  court 
held  that  "it  need  not  appear  on  the  face  of 
the  IndlctmCTt  la  what  manner,  or  by  what 
means,  the  consummation  of  fraud  would  be 
possible.  It  is  enough  If  the  writing  might 
defraud,  or  might  be  used  to  defraud."  The 
provisions  of  the  section  just  refined  to  are 
embraced  in  section  213  of  the  innsent  Penal 
Code.  Tbe  letters  "a  D.  H.,"  written  after 
the  word  "Weigher,"  were  manlfeaUy  intend- 
ed to  represent  the  Initials  of  some  person 
who  employed  this  method  of  signing  papers 
like  the  one  alleged  to  have  been  forged;  and 
the  fact  that  the  blank  was  headed  "Trion 
Btanufacturing  Company"  sufficiently  Indi- 
cates that  D.  H.,"  whoever  he  was,  occu- 
pied the  position  of  weigher  of  this  company. 

2.  Counsel  for  the  accused  also  filed  a  spe- 
cial plea  In  abatement,  alleging  therein  that 
certain  members  of  the  grand  Jiuy  were  dis- 
qualified by  reason  of  relationship  to  stock- 
holders of  the  Trion  Manufacturli^  Compa- 
ny. Tbe  record  discloses  that,  prim-  to  the 
term  of  the  superior  court  at  which  he  was 
Indicted,  the  accused  had  been  arrested,  car- 
ried before  i.  justice  of  the  peace,  and  botmd 
over  for  this  offense.  It  is  plain,  therefore. 
In  view  of  the  decision  made  by  this  court  In 
the  case  of  Lascelles  v.  State,  90  (9a.  872. 
16  S.  B.  846,  the  special  plea  was  not  well 
founded. 

3.  The  judge  who  tried  the  cose  was  a 
nephew  of  two  stockholdm  of  the  Trion 
Manufacturing  (3ompai^.  This  fact  was 
known  to  counsel  for  the  accused  before  tlie 
trial  began.  After  It  had  proceeded  for  at 
least  a  day,  and  after  most  of  tbe  evidence 
had  been  introduced,  couns^  for  the  accused 
for  the  first  time  raised  the  question  of  tbe 
competency  of  the  Judge  to  preside  at  the 
triaL  Granting  that  the  judge  was  disqual- 
ified, we  ace  of  the  iqtlnion  that.  In  view  of 
the  circumstances  above  stated,  this  point 
was  waived.  It  ought  to  have  been  made 
when  the  case  was  called  for  triaL  Section 
4045  of  tbe  Civil  Code,  In  effect,  declares  tliat 
a  Judge  disqualified  by  reason  of  relationship 
may  nevertheless  preside,  with  the  consent 
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of  all  the  parties  at  Interest.  Thla  section 
further  prorldes  that,  where  a  Judge  has  beeu 
employed  as  counsel  In  a  case  before  going 
upon  the  beocb,  be  cannot  preside  In  that  case, 
unless  "the  opposite  party  or  counsel  agree 
In  writing  that  he  may  preside,"  bnt  consent 
that  a  Judge  dlsqiiallfled  by  relationship  may 
preside  need  not  be  In  writing. 

4.  It  was  earnestly  argued  here  that  the 
Terdlct  of  guilty  returned  by  the  Jury  was 
not  supported  by  the  evidence.  In  this  con- 
nection, the  special  point  was  made  that  the 
Instrument,  as  described  In  the  Indictment, 
hud  above  the  first  column  of  figures  appear- 
lug  tberein  the  word  "Numbers,"  whereas 
the  paper  offered  In  evidence  as  the  one 
forged  had.  Instead  of  "Numbers,"  the  ab- 
breviation "Nos."  We  do  not  regard  this  as 
a  material  variance,  and  are  satisfied  that  the 
paper  was  properly  admitted  over  objection 
thereto  by  counsel  for  the  accused. 

As  to  the  merits,  we  have,  after  a  careful 
study  of  the  brief  of  evidence,  reached  the 
conclusion  that  there  was  sufficient  testimo- 
ny to  wanant  a  finding  that  the  accused 
forged,  and  did  not  mer^y  utter,  the  Instni- 
ment  In  question.  There  was  ample  proof  as 
to  the  uttering,  and  It  further  appeared  that 
the  accused  received  the  fruits  of  the  forgery, 
and  gave  a  false  account  of  bis  connection 
-with  the  transaction;  also  that,  a  short  time 
before  money  was  paid  upon  the  forged  In- 
stniment  to  his  agent,  he  was  seen  In  an 
office  or  room  belonging  to  the  company  In- 
specting printed  blanks  exactly  like  that  up- 
on which  the  forged  Instrument  was  made 
out;  that  soon  thereafter  he  scrutinized  and 
examined  genuine  Instruments  of  the  same 
character,  which  had  been  filled  out  by  the 
company's  weigher,  and  that  very  soon  after 
he  did  so  the  fo^ed  Instrument  was  pretent- 
ed  for  payment,  having  upon  Its  face  figures 
Identical  with  those  appearjng  In  some  of  the 
genuine  Instruments  which  the  accused  had 
examined.  Whether  mere  evidence  of  utter^ 
lug  would  or  not  be  sufficient,  In  a  given  In- 
stance, to  establish  a  forgery,  there  Is  much 
more  in  the  present  case  to  show  that  the 
accused  himself  actually  made  the  false  and 
fraudulent  Instrument.  Indeed,  taking  the 
evidence  as  a  whole.  It  points  to  him  as  the 
guilty  party  with  almost  unerring  certainty, 
and  Indicates  that  it  was  hardly  possible  for 
any  other  person  than  himself  to  have  com- 
mitted the  forgery.  The  record  discloses  no 
sufficient  reason  for  ordering  a  new  trial  In 
this  case.  Judgment  affirmed.  AH  the  Jus- 
tices concurring. 


BBOWN  V.  TOWN  OF  SOCIAL  CIRCLE. 

(Supreme  Court  of  Georgia.   Nov.  17,  1898.) 

Intoxicating  Liquors  —  Ordinascb  —  Evidinck 
—  costisdascb. 

1.  The  town  of  Social  Circle  has  authority, 
under  the  general  welfare  clause  in  its  char- 
ter, to  pass  and  enforce  an  ordinance  prohibiting 


the  keeping  for  onlawful  sale,  within  the  limits 
of  the  town,  of  any  alcoholic,  malt,  or  other  iu- 
toxicatinf;  liquors.  Paulk  v.  Mayor,  etc  (Ga.) 
31  S.  E.  200,  and  cases  dted. 

2.  The  groand  of  the  certiorari  which  com- 
plained of  the  refusal  to  grant  a  continuance 
was  without  merit,  the  evidence  was  sufficient  to 
authorize  the  judgment,  and  there  was  no  error 
In  overruling  the  certiorari. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Walton  county; 
N.  L.  Hutcblns,  Judge. 

J.  A,  Brown  was  convicted  of  violating  an 
ordinance  of  the  town  of  Social  Circle,  and 
brought  certiorari.  From  a  Judgment  over- 
ruling the  same,  he  brings  error.  Affirmed. 

A  C.  Stone,  for  plaintiff  In  error.  W.  8. 
Upshaw,  for  defendant  In  error. 

PER  CURIAM.   Judgment  affirmed.  All 
the  Justices  concurring,  except  SIMMONS,  C. 
J.,  absent  and .  LUMPKIN,  P.  J.,  absent  on 
I  account  of  rickness. 


PARIS  T.  CITIZENS'  BANKING  00.  St  al. 
CITIZENS'  BANKING  CO.  et  al.  v.  PARIS. 
(Supreme  Court  of  Georgia.  Dec.  15,  189S.) 

Sxbcutiok—Salb  — Distribution  or  pROcnDS— 
Kui^  OS  SnsBirr. 
Where  it  appeared  In  a  money  rule  that  the 
fund  in  the  hands  of  the  sheriff  was  the  proceeds 
of  a  sale  made  by  him  ander  certain  mortgage  fi. 
fas.  and  an  execution  issued  upon  the  toreclosura 
of  a  laborer's  lien  claimed  by  the  movant  as  a 
salesman  and  laborer  in  the  store  of  the  com- 
mon debtor.  It  was  error  for  the  court  to  dis- 
miss a  petition  of  the  mortgagee,  upon  the 
ground  that  it  did  not  seek  to  make  the  mort- 
gagee a  party  to  the  rale,  and  raised  no  issue  In 
the  case,  and  to  direct  that  the  money  be  paid 
to  the  movant,  when  such  petition  set  forth  a 
claim  to  the  fund,  alleged  that  the  movant,  "in 
the  discharge  ot  his  duties  as  such  cleik,  •  •  • 
performed  no  labor  such  as  would  entitle  him  to 
a  lien  under  the  law,"  and  prayed  that  the  fund 
be  paid  petitioner  as  a  credit  on  Ita  mortgage  fi. 
fas. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Dodge  county; 
O.  C.  Smith,  Judge. 

Rule  by  Samiiel  Paris  against  Rogers,  sher- 
iff, to  pay  over  certain  moneys  collected.  The 
Citizens'  Banking  Company  filed  claims  for 
the  same  funds.  From  an  order  of  distribu- 
tion, Samuel  Paris  brings  error,  and  the  sher- 
iff and  the  Citizens'  Banking  Company  file 
cross  errors.   Judgment  affirmed. 

The  following  Is  the  official  r^rt: 
Sam  Paris  ruled  Rogers,  sheriff,  In  the 
county  court,  requlrli^  him  to  show  cause 
why  be  should  not  pay  to  movant  $300,  the 
amount  of  an  execution  In  movant's  favor 
Issued  upon  the  foreclosure  of  a  laborer's 
lieu  against  B.  S.  Paris,  which  bad  been 
placed  In  the  sheriff's  hands.  The  sheriff 
answered  that  under  said  execution  and  two 
mortgage  fi.  fas.  Id  favor  of  the  Citizens' 
Ranking  Company  against  B.  S.  Paris  and 
a  certain  stock  of  goods  he  had  sold  the  stock 
of  goods  for  VlflOl.  and  had  paid  over  the 
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proceeds  of  tlie  ule  to  (be  {^lotlfl  In  tbe 
mortgage  fl.  fas.,  except  $900,  -wbicb  he  hRd 
lield  up  subject  to  the  order  of  the  court  an- 
4er  the  rule  Berred  upon  him,  and  pra7«d  for 
proper  direction  hy  the  court  as  to  the  dis- 
tribution of  the  fund,  and  for  the  discharge. 
On  the  hearing  in  the  county  oourt,  mavant  In 
the  rule  put  lu  evidence  hla  affidavit  to  fore- 
close his  lien  for  labor,  the  execution  issued 
thereon,  the  levy  entered  upon  the  same,  and 
closed.  The  affidavit  stated  that  B.  S.  Paris 
was  indebted  to  affiant  In  the  sum  of  $300, 
for  that  on  January  1,  1807,  "B.  S.  Paris  had 
hired  deponent  as  a  salesman  In  his  store  in 
the  town  of  Eastman,  Ga.,  and  [as  a]  laborer, 
the  duties  of  which  employment  required  de- 
ponent to  sell  goods  at  stipulated  prices,  flxed 
by  certain  selling  marks,  to  exhibit  same  to 
customers,  wrap  vp  such  packages  as  were 
sold,  keep  the  store  deaned  out,  swept,  and 
the  shelves  and  counters  dusted,  carry  water, 
build  Qres  In  the  storehonse  when  neoesaary, 
polish  and  clean  show  cases  and  windows, 
open  cases  of  goods  and  place  them  on  the 
shelves,  also  delivering  packages  to  customers 
in  various  parts  of  the  town,  acting  then  as 
errand  boy,  for  which  said  B.  S.  Paris  was  to 
pay  deponent  ?25  per  month,"  etc.  When  the 
plaintiff  in  the  rule  closed,  the  county  judge 
called  the  attention  of  counsel  representing  tbe 
mortgage  0.  fas.  to  the  fact  that  no  issue  had 
been  formed  in  tbe  case,  and  that  there  was 
notliing  left  to  be  done  except  to  order  tbe 
sheriff  to  pay  over  tbe  fund  in  his  hands  to 
tbe  movant  in  the  rule.  Tbe  attorneys  for 
4be  mortgagee  then  presented  a  petition  whieh 
recited  that  the  stock  of  goods  bad  been  sold 
under  the  mortgage  ti.  fas.,  "and  that  before 
a  settlement  with  the  sheriff  had  been  made 
a  rule  had  been  served  upon  hhn  to  hold  In 
his  hands,  subject  to  the  order  of  court,  {300, 
to  be  applied  to  a  lien  claimed  by  Sam  Paris 
for  labor  done  and  performed  as  clerk  In  said 
store  of  B.  8.  Paris;  the  balance,  except  the 
costs,  having  been  paid  to  plaintiffs.  Petition- 
ers aver  that  in  the  discharge  of  his  duties  as 
such  clerk  the  said  Sam  Paris  performed  no 
labor  such  as  would  entitle  him  to  a  Hen  un- 
der the  law.  and  upon  this  petitioners  pray 
a  judgment  of  the  court,  and  an  order  direct- 
ing the  sheriff  to  pay  over  to  your  petitioners 
the  said  $300,  to  be  entered  as  a  credit  upon 
their  said  mortgage  fl.  fas.,  and  that  they  may 
have  a  judgment  for  costs  In  this  proceeding 
against  the  said  Sam  Paris."  This  petition 
was  dismissed  by  the  judge  of  the  county 
court  on  motion  of  counsel  for  movant  in  the 
rule,  and  tbe  fund  awarded  to  Sam  Paris. 
The  ground  for  dismissal  was  that  the  peti- 
tion did  not  pray  that  the  petitioner  be  made 
a  party,  and  that  It  raised  no  issue  In  the  case. 
The  banking  company  sued  out  a  writ  of  cer- 
tiorari, and  in  the  superior  court  the  certiorari 
was  sustained,  and  the  case  remanded  to  the 
coimty  court  for  another  hearing.  To  this 
judgment  Sam  Paris  excepted,  alleging  that 
it  was  contrary  to  law  and  the  evidence.  The 
Bberifl  and  the  Citizens'  Banking  nnpipgnj 


filed  a  croes  bill  of  cxoqpUont  allagfcig  error 
In  the  Judge's  refoBtl  to  nsuOes  a  flnal  Judg- 
ment. 

Roberts  &  MUner  and  Harrison  &  Bryan, 
for  plaintiff  In  error.  J.  E.  Wooten  and  W. 
M.  Clements,  for  defendants  In  error. 

FISH,  J.  The  judge  of  the  county  court 
erred  in  striking  the  petition  of  the  idaintiff 
in  the  mortgage  fl.  fas.  upon  tbe  ground  that 
no  parties  were  made  or  Issue  formed  In  the 
rule  proceedings,  and  the  Judge  of  the  aupalor 
court  waa  correct  in  sustaining  the  certiorari, 
and  sending  the  case  back  to  the  county  court 
for  another  hearing.  Under  section  4776  of 
the  Civil  Code,  "all  persons  interested  who  are 
notified  In  writing  by  the  sheriff  or  movant, 
of  tbe  pendency  of  the  rule,  will  be  bound  by 
tbe  Judgment  of  distribution."  Such  notice 
makes  them  parties,  and  they  wlU  therefore 
be  bound  by  whatever  Judgment  may  be  rea- 
dered.  Parties  interested  may,  however, 
waive  the  notice,  which  Is  provided  for  their 
benefl.t,  and  come  into  court,  and  by  appropri- 
ate pleadli^CB  set  forth  the  ground  of  theh- 
claim  to  the  ftmd.  The  plaintiff  In  the  mort- 
gage fl.  fas.  in  this  case  took  notice  of  tbe 
rule  proceeding,  and  was  in  court  with  a  pe- 
tition setting  forth  Its  claim  to  the  money  in 
the  hands  of  tbe  ^erlff,  and  asking  for  a 
Judgment  directing  him  to  pay  the  fund  to 
petitioner  to  be  credited  on  the  mortgage  fl. 
fas.  We  thUA  that  such  action  on  tbe  part 
of  this  petitioner  was  as  effectual  In  making 
It  a  party  to  the  rtUe  as  would  have  been  a 
written  notice  of  tbe  pendency  of  the  rule 
given  it  by  the  sheriff  or  the  movant  I 

It  was  alleged  In  the  petition  "that  in  the  j 
discharge  of  his  duties  as  such  derk  tbe  said 
6am  Paris  performed  no  labor  such  as  would  | 
entitle  him  to  a  lien  under  the  law,  and  upon 
this  petitioner  prays  a  judgment  of  the  court" 
We  are  of  opbilon  tliat  this  allegation  made 
an  Issue  which  would  have  authorized  the 
plaintiff  in  the  mortgage  fl.  fas.  to  have  sub- 
mitted evidence  for  the  purpose  of  showing 
that  the  movant  In  the  rule  did  not,  under  bis 
contract  of  employment,  perform  such  serv- 
ices as  would  entitle  him  to  a  laborer'a  lioi 
under  tbe  statute.   The  goods  were  sold  un-  | 
der  the  banking  company's  fi.  fas.  and  the  | 
execution  In  favor  of  Sam  Paris,  and  it  was  i 
too  late,  after  the  sale,  for  the  banking  com-  ! 
pany  to  flle  a  counter  affidavit  to  the  fore-  | 
closure  of  tlK  laborer's  lien  claimed  by  Sam 
Paris;  but  upon  the  rule  it  could  contest  with 
him  for  the  proceeds  of  the  sale  in  the  sher- 
iff's hands,  and  In  that  proceeding  show  any- 
thing that  entitled  It  to  the  money,  as  fully  as 
It  could  have  done  In  any  Issue  raised  by 
counter  affidavit  prior  to  the  sale.    Smith  v. 
McPherson,  78  Ga.  &i.   The  Judge  of  the 
county  court  did  not  really  pass  upon  any  con 
test  between  the  banking  company's  mortgage 
fl.  fas.  and  tbe  lien  claimed  by  Sam  Paris,  but 
dismissed  the  petition  which  sought  to' bring 
about  svch  a  contest  uptm  the  grooDd  that 
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tke  petltlMi  did  not  wek  to  make  Oie  banking 
Gooipaiiy  a  party  to  the  nle  pnicMdlngB,  and 
tbat  BO  Uwne  -whs  made.  Am  we  have  already 
said.  It  waa  proper  for  tbe  Judge  of  the  su- 
Vtxiar  court  to  remand  tte  case  to  tbe  county 
conrt  for  another  bearing.  It  results  that  tbe 
JndgmsDt  complahied  of  In  the  cross  bill  of 
exceptions  should  be  affirmed.  Judgment  on 
mala  and  cross  biUa  of  exertions,  affirmed. 
All  the  Justices  concurring. 


MCmRMAN  T.  STATE. 

(Supreme  Court  of  Georgia.   Not.  16,  1898.) 

iTTTOXicmyo  LiqroRa— Tippling  House— Social 
Cldb— Sales  ox  Sondat. 

1.  Tbe  mere  fact  that  the  soling  and  drhiking 
of  intoxicBting  liquors  was  "only  an  incident, 
and  not  the  main  object."  of  the  incorporatim 
of  a  Bocial  clab,  will  make  tbe  place  where  sudi 
ligaora  are  dispensed  and  drunk  none  the  less 
a  t^pling  bouse,  within  tbe  meaning  of  the  stat- 
ute making  penal  tUe  keeping  open  of  such  bouso 
on  the  Sabbath  day. 

2.  A  person  who  Is  the  manager,  and  also  a 
member  and  officn,  of  such  a  social  dub.  and 
who  SKHKlisB  a  gcanal  sapaintendenee  orer 
tbe  affairs  of  the  club,  including  the  bar  from 
which  intoxicating  drinks  are  furaished,  is 
amenable  to  the  statute  abore  referred  to. 

3.  liiat  "only  members"  are  permitted  in  tbe 
rooms  at  a  social  club  will  not  take  sucfa  an 
organization  out  of  the  statute  prohibiting  the 
keeping  open  of  tippling  houses  on  the  Sabbath 
day. 

(Syltabtts  by  the  Oourt.) 

Error  from  city  conrt  of  RIdimond  county; 
"W.  P.  Eve,  Judge. 

J.  H.  Mobnnan  wu  convicted  of  keeping 
open  a  tippUng  bouse  on  the  Sabbatb  day, 
and  brings  error.  Affirmed. 

K.  B.  Baxter,  for  plaiDtltt  In  eriDr.  C. 
Henry  Cotaen,  for  tbe  State. 

COBB,  J.   Mobrman  was  arratf^ed  In  the 
city  court  of  Richmond  county,  charged  with 
the  offense  of  keeping  open  a  tippling  bouse 
on  the  Sabbatt)  day.   At  tbe  trial  the  follow- 
ing facts  were  agreed  to:    "(1)  The  rooms  for 
keeping  open  which  tbe  defendant  was  In- 
dicted were  kept  open  on  the  day  named  Id 
the  indfetment.    (2)  Said  rooms  were  used  as 
a  rendezrouB  where  the  Orabemax  Social  Clnb 
did  gather  on  the  Sabbath  day  named  in  the 
Indictment,  and  other  days,  and  drink,  from 
a.  bar  kept  In  tbe  said  rooms,  intoxicating 
llqnors.    (3)  They  were  kept  open  with  tbe 
defendant's  knowledge  dn  the  Sabbath  day, 
as  alleged.    (4)  Said  rooms  were  rented  by 
the  Grabemax  Social  Club,  which  is  Incorpo- 
rated, and  which  Is  an  organization  composed 
of  some  one  hundred  citizens  of  Augusta.  AH 
tbat  Is  in  them  belongs  to  said  corporation, 
^vhlch  pays  taxes  thereon.   The  stock  of  llq- 
iinre  therein  is  the  property  of  said  club,  and 
drlnka  therefrom  were  sold  to  members  of 
said  club  on  tbe  days  mentioned  In  the  In- 
dictment.  That  the  selling  of  liquor  on  Sun- 
day [was]  only  an  Incident,  and  not  the  main 
otiject,  of  the  organisation.   (5)  Defendant  is 


manager  of  the  said  dub,  and  reoeins  a  sal- 
ary for  his  services.  He  waa  an  emxAoyC  and 
officer  of  the  said  club,  with  designated  duties, 
one  of  which  was  to  see  tliat  tbe  bar  In  tbp 
club  was  properly  conducted  and  kept  open 
for  the  use  of  the  members,  fr<nn  which 
drinks  were  sold.  It  was  his  buirinees  to  look 
after  tbe  general  conduct  and  running  of  the 
club,  but  be  was  in  no  sense,  other  than  tbe 
above,  tbe  proprietor  or  owner  of  said  rooms, 
nor  had  be  any  authority  or  control  over  them. 
He  acted  under  orders,  and  was  strictly 
amenable  to  tbe  governing  board  of  the  said 
club.  His  authority  to  do  all  that  be  did  do 
flowed  wholly  from  bis  employment,  and  only 
members  are  permitted  In  the  said  clab  rooms 
on  Sunday  or  any  other  day."  On  the  atrave 
facts  the  presiding  Judge,  sitting  without  a 
jury,  found  the  accused  guilty.  His  motion 
for  a  new  trial  on  the  general  gronnds  was 
overruled,  and  he  excepted.  An  examination 
of  the  statement  of  facts  above  quoted  wUl 
show  that  tbe  Grabemax  Social  Ctub  was  dls- 
tingutshed  from  an  ordinary  tippling  house  in 
tbree  particulars:  {1)  The  selling  ot  liquor 
on  Sunday  was  Inddoital  to,  and  not  the 
main  object  of,  tbe  organisation.  (2)  The  ac- 
cused was  an  employ^  and  officer  of  tbe  clnb, 
and  not  the  owner  thereof.  It  was  his  duty, 
acting  under  orders  of  tbe  governing  board 
of  tbe  clab,  to  see  that  the  bar  was  properly 
conducted  and  Irept  oiwn  for  tbe  use  of  tbe 
members,  and  to  exercise  a  general  superin- 
tendence over  tbe  dub.  (3)  "Only  members 
are  permitted  In  the  said  club  rooms  on  Sun- 
day or  any  other  day."  We  are  called  upon 
to  decide  whether  tbeae  three  dlsttnguLshlng 
characteristics  of  this  social  organization  take 
It  out  of  that  class  of  Uqnor-selUng  estab- 
lishments commonly  dmomlnated  "tippling 
bouses." 

1.  We  are  of  opinion  tbat  tbe  Incidental  sell- 
ing of  liquor  will  make  a  place  none  tbe  less 
a  tippling  house  than  If  that  was  the  main 
object  of  Its  establishment  Tbe  evil  Intend- 
ed to  be  corrected  by  the  statute  Is  tbe  keep- 
ing open  on  the  Sabbath  day  of  houses  where 
Uqnor  Is  furalsbed  and  drunk;  and  tt  makes 
I  no  difference,  we  think,  for  wbat  purpose  the 
I  bouse  Is  being  operated.  If  tbe  fact  remains 
that  Intoxicating  liquors  are  famished  on  the 
Sabbath  day,  to  be  drunk  on  the  premises 
where  they  are  supplied.  It  certainly  can  be 
no  reply  to  tbe  statute  tbat  the  persons  guilty 
of  keeping  open  a  bouse  where  liquors  are 
sold  and  drunk  bad  some  other  busloess  In 
view,  as  tbe  primary  object  of  its  operation, 
and  that  the  selling  of  snch  llqnors  Is  merely 
an  incident  to  this  object  A  person  keeping 
a  grocery  store,  but  who  kept,  as  incidental 
to  hie  grocery  business,  a  bar  In  one  comer 
of  the  store,  from  which  bis  friends  were  ac- 
customed to  gather  on  the  Sabbath  day  and 
partake  with  him  of  Intoxicating  drinks, 
mlgbt  as  well  make  this  plea  as  the  plainttfT 
in  error.  The  fact  that  the  main  purpose  of 
the  one  was  social  pleasure,  and  of  the  other 
the  realisation  of  profit  from  bis  grocery 
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business,  can  make  no  dUference.  In  both 
the  selling  was  merely  Incidental  to,  and  not 
the  main  object  of,  the  business.  In  the  case 
of  Harris  t.  People,  1  Colo.  App.  28»,  28  Pac. 
1133,  the  accused  was  convicted  of  "keeping 
open  a  tippling  house  on  the  Sabbath."  It 
appeared  from  the  evidence  that  he  was  a 
grocer,  and  kept  the  usual  stock  of  goods  In 
that  line  of  business,  and  in  addition  kept  on 
hand  Intoxicating  liquors.  Seed,  J.,  In  the 
opinion,  uses  this  language:  "The  object  of 
the  statute,  evidently,  was  to  prevent  places 
where  intoxicating  liquors  were  sold  from 
keeping  open  and  pursuing  their  traffic  upon 
the  Sabbath.  It  requires  such  places  to  be 
closed,  and  parties  cannot  evade  the  law  by 
carrying  on  two  kinds  of  business  in  the  same 
room,  and  claiming  tliat  the  sale  of  groceries 
was  the  principal,  and  the  sale  of  liquors  only 
an  Incident."  In  Williams  t.  State,  100  Ga. 
511,  28  S.  E.  it  was  held  that  whefe  a 
person,  "In  her  dwelling  house,  sold  whisky, 
by  retail  to  different  persons,  and  on  each 
occasion  permitted  the  aame,  or  a  portion 
thereof,  to  be  drunk  on  the  premises,"  she 
was  guilty  of  keeping  open  a  tippling  house. 
The  selling  of  whisky  was  only  incidental 
to  the  pnrpoBe  for  which  she  occupied  the 
bouse.  And  yet  the  fact  that  it  was  her 
dwelling  did  not  shield  her.  See,  also,  Har- 
vey V.  State,  65  Ga.  568.  While  furnishing 
intoxicating  drinks  might  have  been  a  mere 
incident  to  the  purposes  for  which  the  Grabe- 
max  Social  Club  was  established,  it  does  not 
appear  but  that  its  membera,  or  some  of 
them,  went  to  the  rooms  of  the  club  for  the 
sole  purpose  of  procuring  and  drinking  Intoxi- 
cants. A  person  who  carries  on  in  connec- 
tion with  some  other  employment  a  business 
which  is  a  violation  of  the  law  is  Just  as 
guilty  as  he  who  carries  on  such  business 
alone. 

2.  The  second  point  is  controlled  by  the  prin- 
ciple announced  in  the  case  of  Cochran  v. 
State  (Ga.)  29  S.  E.  438.  It  was  there  held 
that  "evidence  showing  that  the  accused  was 
an  officer  of  a  social  club,  that  gaming  with 
cards  for  money  was  carried  on  In  a  room 
thereof,  that  portions  of  the  losses  In  the 
games  played  were  appropriated  to  the  use 
of  the  club,  and  that  the  accused,  knowing  the 
facts,  collected  and  received  the  same  for  Its 
benefit,  was  sufficient  to  warrant  a  verdict 
finding  him  guilty  of  keeping  a  gaming 
house."  See,  also.  State  v.  Mercer,  32  Iowa, 
406. 

3.  Is  a  social  club  which  furnishes  intoxi- 
cating liquors  to  its  membera  only,  to  be 
drunk  by  them  on  the  premises  where  sold, 
a  tippling  house,  within  the  meaning  of  sec- 
tion 300  of  the  Penal  Code,  which  provides 
that  "any  person  who  shall  be  guilty  of  open 
lewdness,  or  any  notorious  acts  of  public  In- 
Jlecency,  tending  to  debauch  the  morals,  or  of 
Keeping  open  tippling  houses  on  the  Sabbath 
Say,  or  Sabbath  night,  shall  be  guilty  of  a 
misdemeanor"?  Keepers  of  tippling  houses 
oavs  sought  in  Tarlous  wayi  to  evade  the 


effect  of  this  statute,  and  esc^e  the  ponlsb- 
ment  which  It  prescribes.  Some  of  the  meth- 
ods resorted  to  are  strikingly  unique,  and  this 
court  has  not  looked  with  favor  upon  vlo- 
laters  of  this  law,  and  has,  In  every  instance 
where  it  could  possibly  do  so,  upheld  convic- 
tions thereunder.  It  has  been  held  that  "It 
makes  no  difference  as  to  whether  any  liq- 
uors be  sold  or  not  The  offense  consists  In 
Its  being  open,  not  in  selling,  or  offering  to 
sell,  or  giving  It  away."  Harvey  v.  State,  85 
Ga.  568.  See,  also,  Klug  v.  State,  77  Oa.  734; 
Mouses  V.  State,  78  Ga.  110;  Seyden  v.  State, 
Id.  105.  In  the  case  of  Hussey  v.  State,  60 
Ga.  54,  DO  authoritative  ruling  was  made  on 
the  question  as  to  whether  a  club  whicb  fur- 
nished liquors  to  its  members  only  was  a  tip- 
pling house,  within  the  meaning  of  the  stat- 
ute. True,  the  court  uses  this  language:  "It 
makes  no  difference,  in  law,  whether  the 
place  be  called  a  'barroom,'  or  a  'glee-club  re- 
sort,' or  a  'parior,'  or  a  'restaurant';  if  it 
be  a  place  where  liquor  Is  retailed  and  tippled 
on  the  Sabbath  day,  with  a  door  to  get  into 
it,  80  kept  that  anytx>dy  can  push  it  open  and 
go  In  and  drink,  the  proprietor  of  It  is  guilty 
of  keeping  open  a  tippling  house  on  Sunday. 
It  makes  no  difference  If  the  drinking  be  done 
standing  or  sitting.— at  a  bar  or  around  a 
table;  it  is  tippling,  and  the  place  where  it  la 
done  is  a  tippling  house;  and,  If  anybody 
wishing  to  drink  can  have  access  thereto,— it 
ingress  and  egress  l>e  free  to  all  comers.— It  is 
a  tippling  house  kept  open  on  Sunday."  The 
court  was  in  that  case  dealing  with  a  public 
resort,  and,  in  so  far  as  any  language  In  the 
headnotes  of  the  opinion  indicates  that  any 
other  character  of  resort  would  not  be  a  tip- 
pling house,  it  Is,  of  course,  merely  obiter. 
We  think,  however,  that  the  first  part  of  the 
language  quoted  will  show  that  In  the  opin- 
ion of  the  court  a  hotise  of  the  character  now 
under  consideration  would  be  a  tippling  house. 
In  the  case  of  Minor  v.  State,  63  Ga.  318,  an 
oi^anlzatlon  known  as  the  "Albany  Glee 
Club"  was  under  Investigation.  Resolutions 
and  by-laws  for  the  government  of  the  ciub 
were  In  evidence.  From  these  It  appeared 
that  the  main  and  controlling  purpose  of  the 
organization  was  to  engage  In  selling  and 
drinking  liquors  on  the  Sabbath  day.  It  was 
not  in  a  strict  sense  a  public  resort,  for  it 
was  provided  that  "no  member  atiall  invite 
an  outsider  that  has  not  paid  his  quota  to  the 
benefit  of  the  club,  without  the  consent  of 
two-thirds  of  the  members  present"  This 
club  was  held  to  be  a  tippling  house.  We  can 
see,  however,  some  difference  between  the 
Albany  Club  and  the  club  under  consideration 
in  the  present  case;  for  the  latter  club,  ac- 
cording to  the  evidence,  was  thoroughly  excln- 
sive,and  underno  circumstances  could  persona 
other  than  those  enjoying  membership  there- 
in partake  of  its  benefits.  It  does  not  appear 
however,  from  the  evidence,  that  any  limita- 
tion was  pot  upon  its  membership.  The  ob- 
ject of  the  general  assembly  in  passing  this 
statute,  as  was  said  by  Warner.     In  HaU  t. 
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State,  8  Ga.  18,  "was  to  remoTe  all  tempta- 
tion to  Idle  and  dissolute  persons  who  mlgbt 
be  dlsposecl  to  congregate  at  inch  places  and 
violate  the  Sabbath  by  any  Improper  conduct." 
It  was  said  in  Sanders  t.  State,  74  6a.  82. 
that  "the  pDri>ose  of  .the  act  was  not  only  to 
close  np  anch  establishments  on  Sunday,  In 
deference  to  the  finer  and  better  feelings  of 
orderly  and  well-disposed  people,  bat  to  re- 
move this  Incitement  to  graver  and  more  dan- 
gerous violations  of  the  law."  It  Is  rather  dif- 
ficult to  embrace  within  one  comprehensive 
definition  every  class  of  resort  which  could 
properly  be  called  a  tippling  house.  Judge 
Bleckley,  In  Minor  v.  State,  supra,  says  that: 
"It  Is  something  easier  for  an  offender  to 
baffle  the  dictionary  than  the  Penal  Code;  for 
the  former  la  perplexed  with  verbal  niceties 
and  shades  of  meaning,  while  the  latter 
grasps,  in  a  broad,  practical  way,  at  the  sub- 
stantial transactions  of  men.   The  Code  of- 
fers no  definition  of  a  tippling  house.  It  deals 
with  them  as  establishments  too  well  known 
to  need  description,  and  simply  prescribes  a 
penalty  for  keeping  them  open  on  the  Sab- 
bath day  or  Sabbath  night"   According  to 
Black's  Law  Dictionary,  a  tippling  house  is 
"a  place  where  intoxicating  drinks  are  sold, 
in  drams  of  small  quantities,  to  be  drunk  on 
the  premises."   Anderson  says  it  is  "a  place 
of  public  resort,  where  spirituous,  fermented, 
or  other  intoxicating  liquors  are  sold  or  drunk 
in  small  quantities,  without  a  license  there- 
for"; also,  "a  public  drinking  house,  where 
intoxicating  liquor  Is  either  sold  by  drams 
to  the  public,  or  else  given  away  and  Im- 
bibed."   And.  Law  Diet,  "Tippling  House." 
The  house  under  consideration  in  the  present 
case  comes  within  the  letter  of  the  definition 
first  quoted,  and  within  the  spirit,  at  least,  of 
the  last    See,  also,  Black,  Intox.  Liq.  9  20. 
But,  as  Judge  Warner,  quoting  from  Chief 
Justice  Marshall,  says  In  Hall  v.  State,  supra, 
"although  penal  laws  are  to  be  construed 
strictly,  they  are  not  to  be  construed  so  strict- 
ly as  to  defeat  the  obvious  intention  of  the 
U'j^islature."  And  In  Sanders  v.  State,  supra, 
we  find  the  following:   "Courts  are  not  very 
astute  in  shielding  violators  of  this  provision 
from  punishment  by  resorting  to  nleeties  of 
verbal  criticism,  such  as  would  be  Intelligent 
only  to  granunarlans  and  fastidious  scholars, 
but  would  utterly  fall  to  impress  less  cultivat- 
ed minds  and  tastes,  in  order  to  provide  for 
them  a  way  of  escape." 

Even  If  a  sale  Is  necessary  before  a  place 
wbere  llquOTS  are  furnished  can  be  charac- 
terized as  a  tlpi^ng  house,  the  welgbt  of 
modem  authority  seems  to  be  that  such  a 
fgrnlahiDg  as  the  evidence  In  the  present  case 
discloses  Is  a  sale.  2n  the  case  ot  State  v. 
rockyear,  96  N.  C.  63S,  a  number  of  persons 
orsranlsed  a  dub  for  social  and  literary  pur- 
poses, and  became  duly  Incorporated.  In- 
oideotal  to  the  main  purpose  of  the  organlza- 
tioUt  the  members,  but  no  other  persons,  were 
permitted  to  purchase  from  the  defendant, 
its  steward,  liquors  and  other  artldes,  which 
32  S.B.-10 


were  furnished  by  the  dub  at  a  price  fixed 
by  Its  officers,  suffident  to  cover  the  cost,  but 
not  for  the  purpose  of  profit  It  was  there 
hdd  that  the  furnishing  of  liquors  to  the 
members  of  the  dub  under  these  drcum- 
Btances  was  a  sale,  in  violation  of  the  local 
option  act.  In  the  opinion,  Chief  Justice 
Smith  uses  this  language:  "There  can  be  no 
question  that  In  a  strict  legal  sense,  the 
transaction  described  in  the  verdict  Is  a  sale 
of  splrltuoas  liquors.  AU  the  dements  of  an 
executed  cwtract  are  present  The  corpo- 
rate body,  a  legal  entity,  and  the  owner  of 
the  liquor,  through  Its  servant  the  defend- 
ant ddivers  it  to  the  purchaser  at  his  call, 
and  receives  a  fixed  compensation  in  mon^ 
therefor.  The  property  In  the  goods  passes 
and  vests  in  the  purchaser,  and  the  money 
paid  is  received  for,  and  becomes  the  prop- 
erty of,  the  dub.  Can  there  be  any  doubt 
that  a  corporaU(m  may  make  contracts  and 
deal  with  a  corporator  precisely  as  with  a 
stranger,  and  valid  obligations,  capable  of  en- 
forcement, be  thus  formed  between  the  par- 
ties? And  is  not  this  dealing  with  the  pro- 
hibited subject  directly  within  the  terms  of 
the  statute,  and  does  it  not  open  the  door  to 
the  mischiefs  Intoaded  to  be  suppressed?  It 
is  not  necessary  that  the  vendor  should  be 
authorized  to  sell  to  any  applicant  as  an  or- 
dinary retailer.  He  is  not  allowed  to  sell  to 
any  one,  and  the  fact  that  customers  must 
be  members  of  the  association  does  not  relieve 
him  from  criminal  responsibility  under  the 
mandatory  statute."  In  the  opinion  will  be 
foimd  several  dtations  of  authority  support- 
ing the  ruling  there  made.  See,  also.  State 
V.  Nels,  108  N.  a  787,  13  S.  B.  225,  and  au- 
thorities dted  in  note  In  the  Southeastern 
Beporter.  Substantially  the  same  ruling  has 
been  made  In  New  York.  People  v.  SInell 
(Sup.)  12  N.  Y.  Supp.  40;  People  v.  Bradley 
(Sup.)  11  N.  Y.  Supp.  594.  At  the  conclusion 
of  his  opinion  In  State  v.  Essex  Club  (N.  J. 
Sup.)  20  AtL  769,  Van  Syckel,  J.,  says  that: 
"It  Is  wholly  Immaterial  whether  the  sale 
is  made  In  open  view  to  all  who  apply,  or  in 
the  most  secluded  place,  to  which  only  the 
trusted  few  can  gain  admittance.  The  pen- 
alty of  the  statute  is  denounced  against  the 
sale  without  license,  whether  In  public  or 
private.  The  prohibited  act  is  the  sale  with- 
out license,  and  in  my  opinion  the  admitted 
facts  show  that  such  sale  was  made  by  the 
defendant  below  in  contravention  of  the  law." 
See,  also,  Martin  v.  State,  59  Ala.  84;  People 
V.  Sonle  (Mich.)  41  N.  W.  908;  Kentucky  Oub 
V.  City  of  LoulBviUe  (Ky.)  17  8.  W.  748;  State 
V.  Horacek  (Kan.  Sup.)  21  Pac.  204.  There 
are  cases  which  hold  that  the  furnishing  of 
liquors  under  circumstances  similar  to  those 
In  the  present  case  Is  not  a  sale,  and  we  do 
not  attempt  to  reconcile  them.  We  think, 
however,  that  the  better  view  Is  the  one  sup- 
ported by  the  authorities  above  dted,  the 
reasoning  of  which  seems  to  be  conduslve. 

In  this  state  a  sale  Is  not  necessary,  as  has 
beoD  shown,  to  make  out  the  offense  of  keep- 
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Ing  9pen  m  tippling  taonae  on  tin  Halrtuitli. 
Does  tte  statute,  falily  construed,  embrace 
within  Its  terms  a  bouse  of  the  cbaracter  de- 
scribed In  the  present  ease?  We  tblnlc  so. 
The  statute  Intended  that  all  places  whete 
persons  are  accustomed  to  congregate  and 
drink  Intoxleatlng  liquors  should  be  (dosed  on 
the  S^bath  day.  The  fact  that  liquors  are 
furnished  to  100  designated  persons,  and  no 
others,  makes  the  place  where  such  liquors 
are  supidled  none  ttn  less  a  tippling  house. 
It  Is  still  a  place  where  men  congregate  for 
the  purpose  of  drinking  Intoxicants,  lliere 
is  no  limitation  placed  uptm  the  membership 
of  the  club  over  whldi  the  plaintiff  In  error 
exercised  a  general  superintendence.  It  Is 
100  now,  and  next  year  may  be  000.  It  is 
not  tmfalr  to  assume  that  some,  at  least,  of 
ite  membership,  are  accustomed  to  congregate 
at  the  club  rooms  on  the  Sabbath  day  for  the 
sole  purpose  of  procuring  Intoxicating  drinks. 
To  hold  that  such  a  place  was  not  a  tippling  j 
house  would  be  doing  violence  to  the  statute,  ! 
and  would  defeat,  In  a  large  measure,  the 
very  object  tor  which  It  was  enacted;  that 
Is,  to  prevent  persons  congregating  and  Im- 
bibing Intoxicants  on  the  Sabbath  day.  It 
was  claimed  by  counsel  for  plaintiff  in  error 
In  his  brief  that  the  Orabemax  Social  Club 
of  Augusta  was  "a  respectable  place,  to  which 
the  public  has  not  access.  In  which  members 
of  a  dnb  owning  the  resort  meet  for  sodal 
ends,  and  merely  drink  as  an  incident  of  being  1 
there."  This  may  be  true;  but  It  Is  never- 
thdess  a  tippling  honse,  within  the  meaning 
of  the  statute,  and  must  be  closed  on  the  Sab- 
batti  day.  Judgment  affirmed.  All  the  Jus- 
tices concurring,  except  SIMMONS,  C.  J.,  ab- 
sent, and  LUMPKIN,  P.  J.  absent  on  account 
of  sickness. 


STATE  T.  SHE3PPARD  et  a!. 

(Supreme  Court  of  South  Carolina.    Feb.  1, 
1899.) 

Indictiibxt  —  Sbparats  Counts  —  Uotion  to 
Ql'a8H— Elrctiox  or  Pbosrcutiox— Disckrtio:( 

— CbjIROR— PkbsUMPTIOK— COKVICTIOX  —  RiOHT  , 
TO  OBJBCT—PuyiSBKXNT. 

1.  A  motion  to  quash  an  indictment  because 
three  mindemeaDora  were  chnrRod  in  Heparate 
Gonnts  IB  addressed  to  the  soand  discretion  of 
the  conrt. 

2.  A  motion  to  compel  the  state  to  elect  on 
which  one  of  several  counts  in  an  indictment  it 
will  proceed  ia  addressed  to  the  nound  discretion  I 
Of  the  court.  I 

3.  Unless  it  appears  tliat  the  nffenxes  charged  i 
in  separate  counts  of  an  indictment  accrued  out 
of  different  tranaactions.  the  state  ought  not  to 
be  required  to  elect  od  which  one  it  will  pro- 
ceed. 

4.  Where  no  exception  was  taken  to  the 
charge,  it  will  be  presumed  correct 

5.  Defendants,  convicted  on  obIj  one  connt 
in  aa  iadictment  containing  several,  cannot  com- 
plain because  they  were  tried  under  all. 

6.  While  a  judge  keeps  within  the  limits  pre- 
Bcribed  for  puniBoment,  the  amount  imposed  in 
BUT  case  is  pure^  dlacretionary. 

7.  Three  defendants  were  tried  under  an  in- 
dictment cha^ng  diree  Beparate  offenses.  Two 


of  them  were  convicted  of  one  offense,  and  the 
other  was  convicted  of  two  of  them,  and  eedi 
was  punished  alike,  though  not  in  excess  of  tha 
punishment  prescribed  bj  la.w.  BM,  that  it 
would  not  be  assumed,  in  the  absence  of  any  evi- 
dence SB  to  the  facts  and  dretmiBtancee  attend- 
ing the  conduct  of  the  several  parties,  that  the 
court  abused  its  discretion. 

8.  Defendants,  convicted  of  dietnrhiDg  a  re- 
ligious congregation  while  engaged  in  worabip, 
were  each  sentenced  to  pay  a  fine  of  $100,  and 
be  imprisoned  in  the  county  jail  or  the  state  pen- 
itentiary for  one  year  at  hard  labor.  Held,  that 
the  fine  was  not  excessive,  nor  the  punishment 
either  cmd  or  unusual. 

Appeal  from  general  sessions  circuit  court 
of  Lexington  county;  D.  A.  Townsend,  Judge. 

John  Sheppard  and  others  were  convicted 
of  misdemeanors,  and  they  appeal.  I>efendAnt 
Sheppard  abandoned  his  appeal,  and  the  Judg- 
ment as  to  the  others  Is  affirmed. 

G.  T.  Q-raham  and  P.  H.  Ndaon,  for  a^- 
pellants.  Solicitor  Thurmond,  tor  the  State. 

UcIYBR,  C.  J.  The  Indictment  under  which 
tiiese  defendante  were  tried  nmtained  three 
counts.  In  the  first,  the  offense  charged  was 
riot;  In  the  second,  the  offOnse  charged  was 
assault  with  hitent  to  kill;  and  In  the  third 
count  the  offense  charged  was  dlstwrblng  a 
religious  congregation.  In  the  first  count  the 
offense  was  alleged  to  have  been  committed 
"at  Oounttvine  African  Hetiiodlst  Bplscopai 
Ohurch,  In  the  county  of  Lexington  and  state 
atoresaid";  in  the  sectmd  count  the  offense 
was  alleged  to  have  been  committed  "at 
Lexington  Conrt  Hotise,  hi  the  state  afore- 
said"; and  fn  the  third  count  the  offense  was 
alleged  to  have  beeu  committed  "at  Gonnts- 
vlUe  African  Methodist  Bplscopai  Church,  in 
the  county  of  Lexlngttm  and  state  ot  South 
Carolina,"— an  on  the  same  day,  to  wit,  'the 
20th  of  June,  188T.  When  fbe  case  was  called 
for  trial  the  defendante  moved  to  qnash  the 
Indictment  upon  the  ground  that  It  charges 
three  offenses,  which  were  Impn^rly  Joined 
In  the  same  Indictment  The  motion  was 
overruled,  and  thereupon  a  motion  was  made 
requiring  the  solicitor  to  elect  on  which  one 
of  the  counts  In  the  Indictment  he  would  pro- 
ceed to  try  the  defendantti.  That  motion  was 
likewise  refused,  and  the  trial  iiroceeded,  re- 
stiltlng  In  a  verdict  finding  the  defendant  Jutai 
Sheppard  guilty  of  assault  with  Intent  to 
kin,  and  disturbing  a  religions  congregation, 
and  finding  the  other  two  defendante  Knllty 
of  disturbing  a  religious  con^gation.  The 
court  then  proceeded  to  sentence  the  defend- 
ante. Imposing  the  same  punishment  upon 
each  of  them.  Vnm  this  Judgment  defend- 
ante appeal  upon  five  grounds,  which  are  set 
out  In  the  record,  and  need  not  be  r^eated 
here,  as  we  propose  to  stete  and  cmialdeT  the 
questions  which  these  grounds  present,  which 
are  as  fonows:  (1)  Was  there  error  In  refus- 
ing the  motion  to  quash  the  Indictment?  & 
Was  there  error  In  refusing  the  motion  re> 
quiring  the  solicitor  to  elect  upon  whlcb  of 
the  three  counte  he  would  proceed  to  try 
the  defendants?   (3)  Was  there  error  In  lu- 
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posing  the  tame  aentence  on  each  of  the  three 
defendants? 

The  "case,"  as  prepared  for  argument  here, 
ti  rery  meager,  as  It  contains  nothing  bat  a 
copy  of  tbe  indictment,  a  brief  statement  of 
what  was  said  by  the  circuit  judge  In  refnslng 
tbe  two  motions  abore  mentioned,  tbe  grounds 
«f  appeal,  the  rerdict  of  the  Jury,  and  the 
sentence  of  the  court  At  the  hearing  before 
this  court  the  appeal  as  to  the  defendant 
Sbeppard  was  abandoned,  and  we  are  there- 
fore only  to  consider  the  appeal  as  to  the  oth- 
er two  defendants. 

As  to  the  first  question,  we  do  not  think 
there  was  any  error  in  refusing  the  motion 
to  QOash  the  indictment.  In  the  first  place, 
such  a  motion  is  generally  addressed  to  the 
discretion  of  the  conrt,  and  is  not.  ttierefore, 
ordinarily  appealable.   State  r.  Shtrer,  20  S. 
C  392;  10  Enc  PI.  &  Prac.  667.  But,  even 
If  It  were,  the  fact  that  three  misdemeanors 
were  charged  In  separate  counts  In  the  same 
Indictment  affords  no  ground  of  exception  to 
the  hidlctment   As  Is  said  in  10  Enc  PI.  ft 
Prac.  647:   "It  is  frequently  laid  down  as  a 
general  rule  that  ofTenses  of  the  same  dass 
and  grade,  or  subject  to  the  same  mode  of 
trial  and  the  same  punishment,  or  punish- 
ment of  the  same  nature,  as  well  as  distinct 
offenses  with  different  degrees  of  punishment, 
the  offenses  themselres  differing  only  fn  de- 
gree, but  belonging  to  the  same  class  of 
<nimes,  may  be  joined  In  separate  counts." 
So,  on  page  540  of  tbe  same  valuable  work, 
It  is  said,  "In  prosecutlotu  for  misdemeanors, 
several  distinct  offenses  of  the  same  kind,  re- 
<]uirlng  punlshnunts  of  like  nature,  may  be 
Joined  tn  separate  counts  of  tbe  same  plead- 
ing."  That  this  doctrine  Is  recognised  In  this 
state  may  be  seen  by  reference  to  tbe  case  of 
State  V.  Smith,  18  8.  C.  149,  where  the  caaes 
In  this  state  are  reviewed.   See,  also,  the 
Rubseqnent  case  of  State  v.  Woodard,  38  S.  O. 
,To3.  17  S.  B.  135. 

As  to  the  second  question,  we  see  no  error 
In  refusing  the  motion  requiring  the  solicitor 
to  elect  upon  which  count  he  would  proceed. 
The  rule  upon  this  subject  is  thus  stated  in 
10  Enc.  PI.  ft  Prac.  651;  "A  motion  to  com- 
pel the  state  to  elect  upon  which  count  it 
wUI  proceed  is  addressed  to  the  sound  dis- 
cretion of  the  court,  as  a  general  rule;  and 
its  action  thereon  will  not  be  Interfered  with, 
unless  the  discretion  has  been  used  to  the 
manifest  Injury  of  the  defendant"  The  rule 
In  this  state,  as  deduced  from  the  cases  of 
State  V.  N^son.  14  Rich.  C^w,  160,  and  State 
jr.  Scott,  15  8.  0.  434,  seems  to  be  that,  while 
llstlnct  offenses  may  be  charged  In  separate 
c;ounts  of  the  same  indictment  the  proper 
practice  is,  where  the  several  offenses  grow 
out  of  the  same  transaction,  to  Instruct  the 
iury  to  pass  upon  the  several  counts  separate- 
ly-; but,  if  tbe  several  ofEenses  chai^red  do 
lot  STOW  out  of  the  same  transaction,  then  the 
;>roper  practice  Is  to  require  the  prosecuting 
>fflcer  to  elect  upon  which  count  he  will  pro- 
ceed.   Tn  this  case  It  has  not  been  made  to 


appear  that  the  offenses  charged  In  the  sev< 
eral  counts  grew  out  of  different  transactions, 
and.  on  the  contrary,  it  would  seem  from  the 
allegations  In  the  Indictment  that  tbe  several 
offenses  charged  all  grew  out  of  tbe  conduct 
of  Qie  defendants  at  the  Countsvllle  African 
Methodist  Episcopal  Church  on  the  20th  of 
June,  1807.  The  charge  of  the  circuit  Judge 
Is  not  set  out  in  the  "case,"  and  we  can  only 
infer  from  what  does  there  appear  what  was 
Its  purport.  No  excqition  is  taken  to  the 
charge,  and  we  must  assume  that  It  was  un- 
exceptionable. It  being  the  duty  of  the  cir- 
cuit judge  to  instruct  the  jury  to  pass  upon 
the  several  counts  In  the  Indictment,  we  must 
assume,  in  the  absence  of  any  imputation  of 
error  in  this  respect  that  the  circuit  Judge 
performed  his  duty;  and,  in  addition  to  this, 
It  appears  from  the  "case"  that  the  jury  did 
discriminate  In  their  findings,  as  the  verdict 
shows  that  they  found  the  defendant  Sbep- 
pard guil^  under  the  second  and  third  counts 
In  the  indictment,  while  the  other  two  defend- 
ants were  found  guilty  under  the  third  count 
only,  and  none  of  tbe  defendants  were  found 
guilty  under  the  first  count  in  the  Indictment, 
^is  shows  conclusively  that  the  jury  were 
either  properly  Instructed  as  to  their  duty 
in  the  premises,  or  that  they  not  only  knew, 
but  performed,  their  duty  without  Instruction. 
Besides,  as  the  two  defendants  who  are  pros- 
ecuting this  appeal  (the  defendant  Sbeppard 
having  abandoned  his  appeal)  were  convicted 
under  the  third  count  In  tbe  Indictment  only, 
the  practical  effect  to  them,  Is  the  same 
as  if  there  was  no  other  count  in  the  indict- 
ment; and  hence  they  have  no  reason  to 
complain. 

The  only  remaining  question  to  be  consid- 
ered Is  the  thlrd,-~whether  there  was  error  of 
law  in  Imposing  the  same  sentence  upon  each 
of  the  three  defendants.  It  Is  not  pretended 
that  the  circuit  Judge  exceeded  the  prescribed 
limits  of  punishment  for  each  or  any  of  the 
offenses  charged  In  the  indictment  and,  as 
long  as  he  keeps  within  those  limits,  tbe 
amount  of  tbe  punishment  Imposed  in  any 
given  case  Is  purely  discretionary  with  the 
circuit  judge.  Such  discretion  is  to  be  meas- 
ured by  the  circumstances  of  each  particular 
case,  and  this  court  has  no  means  of  ascer- 
taining whether  such  discretion  has  been 
properly  exercised.— certainly  not  In  the  case 
now  before  the  court  for  the  "case"  does  not 
disclose  any  of  the  circumstances  under 
which  the  alleged  offenses  were  committed. 
The  complaint  of  the  two  appellants  who  are 
prosecuting  this  appeal  is  based  entirely  upon 
the  fact  that,  while  they  were  convicted  of 
only  one  of  the  offenses  charged  In  the  Indict- 
ment the  punishment  Imposed  upon  them  was 
the  same  as  that  imposed  upon  the  defendant 
Sbeppard,  who  was  convicted  of  two  of  the 
offenses  charged  In  tbe  indictment;  and  this. 
It  is  claimed,  shows  that  the  sentence  imposed 
upon  the  defendants  Seay  and  Bawte  "Is  man- 
Ifestiy  Inequitable  and  unjust"  and  "Is  ex- 
cessive and  cruel."    We  do  not  see  that  this 
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necessarily  follows.  It  might  with  equal  pro- 
priety be  said  that  It  shows  that  the  punish- 
ment Imposed  upon  the  defendant  Sl\eppard 
was  altogether  inadequate;  and  of  this  the 
appellants  Seay  and  Bawls  would  have  no 
right  to  complain.  But,  as  we  have  said,  we 
do  not  koow,  and 'have  no  means  of  ascer- 
taining, what  was  the  conduct  of  each  of  the 
several  parties  upon  the  occasion  in  question, 
while  the  circuit  Judge  did  have  before  bim 
all  the  facts  and  circumstances  attending  the 
conduct  of  the  several  parties,  and  was  there- 
fore in  a  much  better  position  to  award  the 
proper  punishment  to  each  of  the  oCFenders; 
and  we  cannot  assume,  in  the  absence  of  any 
evidence  as  to  these  matters,  that  the  circuit 
Judge  abused  the  discretion  with  which  he 
was  invested.  All  that  we  know  Is  that  these 
appellants  were  convicted  of  the  very  grave 
offense  of  disturbing  a  religious  congregation 
white  engaged  In  the  worship  of  Almighty 
God,  and  were  sentenced  each  to  "pay  a 
fine  of  one  hundred  dollars,  and  be  impris- 
oned In  the  county  Jail  for  one  year  at  hard 
labor,  or  be  confined  at  hard  labor  In  the 
state  penitentiary  for  one  year";  and  we 
certainly  cannot  say  that  such  a  fine  was 
"excessive,"  or  that  the  punishment  Inflicted 
waa  either  "cruel  or  unusual."  The  Judg- 
ment of  this  court  is  that  the  Jodgment  of 
the  circuit  court  be  affirmed. 


BOI/r.  Olerk,  T.  ORAT. 
(Supreme  Court  of  South  Oanilina.  Jan.  6, 
1889J 

AcTtox— Law  or  Eqoitt— Pluuiito. 

1.  A  complaint  by  the  administrator  of  an 
estate,  on  a  note  belonging  to  it,  alleging  that 
the  maker  and  plaintilTB  predecessor  had  a  set- 
tlement, and  made  a  mistake  in  calculating  the 
amount  due,  and  that  the  note  was  delivered  to 
the  maker  on  payment  of  less  than  the  amount 
due  thereon,  and  asktog  to  recover  the  balance, 
declares  on  the  note,  and  not  for  equitable  re- 
lief; and  hence  the  action  is  properly  brought 
on  the  law  side. 

2.  A  complaint  stating  a  good  cause  of  action 
is  not  demanable  because  it  states  evidentiary 
matter  as  part  of  the  history  of  the  case. 

Appeal  from  common  pleas  circuit  court 
of  Laurens  county;  D.  A.  Townaend,  Judge. 

Action  by  John  F.  Bolt,  clerk,  etc.,  as  ad- 
ministrator d.  b.  n.  of  the  estate  of  Jane 
Fleming,  deceased,  against  William  L.  Gray. 
Prom  an  order  sogtalning  a  demurrer  to  the 
complaint,  i^lntUE  appeals.  Reversed. 

The  complaint  was  as  follows:  "The  com- 
plaint of  the  above-named  idalntlff  respect- 
fully shows  to  the  court:  (1)  That  heretofore, 
to  wit,  OB  the  3d  day  of  October,  1882,  the 
defendant,  William  L.  Gray,  Robert  Gray, 
Joseph  H.  Sullivan,  and  Albert  Dial  made 
their  Joint  and  several  promissory  note, 
whereby  they,  or  either  of  them,  promised  to 
pay,  one  day  after  the  date  thereof,  to  Jane 
Fleming,  the  sum  of  five  hundred  and  fifty 
(¥550)  dollars,  with  interest  from  date.  (2J 


That  the  said  Jane  Fleming  died  testate  on  or 
about  the  28th  day  of  May.  1892,  s^aed  and 
possessed  of  resl  and  pereonal  property,  and 
that  J.  £L  Wharton,  as  clerk  of  the  couirt  of 
common  pleas  for  Laurens  county,  adminis- 
tered on  her  estate,  with  the  will  annexed. 
(3)  That,  before  the  said  J.  H.  Wharton  had 
fully  administered  the  said  estate,  his  term 
of  office  as  such  clerk  of  the  court  expired, 
and  this  plaintiff  was  duly  elected  to,  and 
took  charge  of,  the  said  office,  on  the  24th 
day  of  December,  1886,  aa  successor  therein 
to  the  said  J.  H.  Wharton,  and  that  thereupon 
the  administration  of  the  said  estate  was 
transmitted  to  him  by  virtue  oC  such  succes- 
sion in  o&ce.  (4)  That  the  defendant,  Wil- 
liam L.  Gray,  at  different  times  paid  various 
sums  upon  the  said  debt  to  the  said  Jane 
Fleming  in  her  lifetime,  as  follows,  to  wit: 
5th  November.  1883,  (40;  13th  October.  1884. 
$40;  7th  October,  1886.  «40;  6th  October. 
1886,  $40;  30th  September,  1887,  ¥40;  2dtb 
September,  1888,  $20;  12tb  November.  1888. 
f20;  14th  January,  1889,  $65;  26th  June, 
1889,  f25;  25th  October,  1889,  $32;  13th  Jan- 
uary, 1891,  $7.41;  let  October,  1891,  $38;  4th 
January,  1802,  $50.  (5)  That  after  the  expi- 
ration of  aix  years  from  the  date,  or  maturity 
of  said  note,  the  said  defendant,  William  L. 
Gray,  on  the  Tth  day  of  April,  1893,  paid  to 
the  said  J.  H.  Wharton,  as  admirdstrator  as 
aforesaid,  the  sum  of  forty^four  and  thlrty- 
flve  one-hundredths  ($44.35)  dollars  on  the 
said  debt,  and  thereby.  In  consideration  of 
the  moral  obligation  resting  upon  him  to  do 
so,  promised  anew  to  pay  the  balance  doe,  and 
thereafter  to  oecome  due,  as  principal  and 
interest,  upon  the  said  debt  (6)  That  on  the 
iBt  day  of  December,  1896,  the  said  defend- 
ant. WilUam  L.  Gray,  and  the  said  J.  H. 
Wharton,  as  administrator  as  aforesaid,  un- 
dertook to  have  a  settlement  of  the  said  debt, 
when  the  said  defendant,  WiUlam  L.  Gray, 
made  a  calculation  whereby  he  found  the  sum 
of  two  hundred  and  fifty-eight  and  twentj- 
five  one-hundredtha  ($258.25)  dollars  aa  thx- 
amount  then  due,  which  said  sum  be.  thf 
said  defendant,  WlUIam  L.  Gray,  paid  on  that 
day  to  the  said  J.  H.  Wharton,  as  administra- 
tor as  aforesaid,  who,  relying  upon  the  cal- 
culation made  by  defendant  aa  OHrect.  deliv- 
ered said  note  to  said  defendant,  who  now 
has  possession  of  same,  and  refuses  to  exhibit 
It  to  the  attorneys  for  this  plaintiff.  (7)  That  , 
a  mistake  was  made  by  the  said  defendant.. 
William  L.  Gray,  as  to  the  correct  mode  of 
calculation,  and  thereby  a  mistake  was  made  | 
as  to  the  true  amount  due  on  the  said  debt  on 
the  Ist  of  December,  189G,  as  by  a  proper 
calculation  It  will  be  found  that  the  true 
amount  then  due  was  five  hundred  and  thirty 
and  forty-nine  one-hundredths  ($530.40)  dol- 
lars; and,  after  the  said  payment  of  the  sum  I 
of  two  hundred  and  fifty-eight  and  twenty- 
five  one-hundredths  ($258.26)  doUan  by  saitl 
defendant  aa  aforesaid,  there  remained  due 
the  sum  of  two  hundred  and  seventy-two  and 
twenty-four  one-hundredths  ($272.24)  dollars. 
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which  mlA  mm  Is  stfll  dae.  impald,  and  ow- 
ing uptm  the  Bald  debt,  with  IntercBt  thereon 
from  the  Ist  of  December,  1896,  under  and  by 
rlrtoe  of  ttxB  new  promlBe  aforeeald.  Where- 
fore plaintiff  dem&ndB  judgment  agaloBt  the 
defmdaiit  for  Qie  snm  of  two  hundred  and 
seventy-two  and  twenty-fonr  one-hundredths 
($272^)  dollan.  wtth  Interest  thereon  from 
the  1st  day  -of  December,  1886,  and  for  the 
costs  and  dWmrsemaitB  of  this  action." 

Simpson  ft  BarkBdale,  for  appellant  Ball 
ft  SlmUni,  for  respondent 

GABT.  A,  J.  The  appeal  herein  Is  from  an 
order  of  bis  honor,  D.  A.  Townaend,  sostalnr 
big  a  demurrer  to  the  complaint  a  copy  of 
which  complaint  will  be  aet  out  In  the  report 
of  tbe  case.  In  austalnlng  the  demnrrer,  hla 
honor  says:  "The  complaint  alleges  that  there 
was  a  settlement  had  of  the  matter  between 
tbe  defendant  and  the  ^alntiflrs  predecessor 
in  office  and  the  note  delivered  up  as  paid. 
This  Is  an  action  on  a  not^  on  the  law  side  of 
the  conrt  before  a  jury.  If  there  was  such 
fraud  or  mistake  In  the  setOement  set  out  In 
the  onnplalnt  as  that  the  conrt  of  equity 
would  reoDea  tite  settlement  a  bill  In  equity 
for  tbat  pmpoae  shotdd  first  be  Iffongbt**  The 
circuit  judge  was  c<«rect  In  saying  the  action 
was  on  the  note,  and  that  It  was  brought  on 
the  law  side  of  the  court  McMakln  t.  Gow- 
an,  18  &  G.  602.  But  he  was  In  error  In 
sustaining  the  demurrer.  The  complaint  first 
stated  a  good  cause  of  action  on  the  note; 
but.  as  a  part  of  the  history  of  the  case.  It 
also  stated  certain  erldentlary  nutten,  which 
might  hare  been  struck  out  on  motion  to 
make  the  complaint  deflnlte  and  certain,  but 
did  not  render  It  subject  to  a  demurrer. 
Saunders  t.  Phelps.  53  a  G.  173.  31  S.  E.  M, 
and  cases  therein  dted,  to  which  may  be  add- 
ed the  case  of  Latham  r.  Harby,  52  S.  G.  128. 
27  S.  E.  862.  It  Is  the  judgment  of  this  court 
that  tbe  order  of  the  circuit  court  be  reversed. 


STATE  T.  TAYLOB  et  at 

(Supreme  Court  of  Sooth  Carolina.  Feb.  It 

1809.) 

CaunUL  IiAW— JarnincTioas  ox  Funs— Ix- 

PBACBHBNT. 

1.  Where  tiie  accused,  when  qnestioned  on 
the  stand  as  to  certain  admls^ons.  Is  advised 
of  the  person  to  whom,  nod  the  time  and  place 
at  which,  they  were  claimed  to  have  been  made, 
contradictory  evidence  Is  admissible. 

2.  The  jadge  in  a  criminal  case,  on  being  ask- 
ed U  he  woold  object  to  charging  as  to  tracks 
as  evidence,  charged:  "Tracks  are  facts  in  the 
case.  Yon  have  heard  the  testimony  as  to  the 
tracks.  It's  a  link—  I  won't  say  ttiat.  They 
are  submitted  as  a  circamstance  In  the  case, 
and  you  are  to  pass  upon  the  facts."  Held  not 
in  violation  of  Const,  art.  5,  t  26,  prohibiting  a 
eharge  as  to  the  facts. 

3.  where  there  was  testimony  that  defend- 
ants, accused  of  obstructing  a  railroad  track, 
had  admitted  they  saw  the  cross-tie  on  the 
track,  shortly  before  it  was  struck  by  the  train, 
end  that  one  of  them,  when  asked  why  he  did 


not  remove  It,  said.  "It  was  near  train  time, 
and  didn't  have  time,"  a  charge  as  to  the  law 
relating  to  confessions  and  admis^ns.  unattend- 
ed by  any  intimation  of  the  judge  that  defend- 
ants had  made  any  confession  or  admission  of 
guilt  was  not  error. 

Appeal  from  general  sessiws  circuit  court 
of  Beaufort  county;  James  Aldrlcb,  Judge. 

Walter  Taylor  and  laaac  Taylor  were  con- 
victed of  the  crime  of  obstructing  a  railroad 
tr&ck,  and  appeal.  Affirmed. 

W.  S.  TUlinghast  for  appdlants.  O.  Dun- 
can Bellinger,  for  the  State. 

McIVEB,  O.  J.  The  defendants  were  in- 
dicted for,  and  convicted  of,  the  offraiae  of 
obstructing  the  track  of  the  Charleston  & 
Savannah  Railroad  by  pladng  a  cross-tie  on 
said  track.  From  the  judgment  rendwed  upon 
such  conviction  the  defendants  appeal  ui>on 
the  several  gronnda  aet  out  In  the  recoM. 

The  first  exception  Imputes  error  to  the 
circuit  judge  in  allowing  the  state.  In  reply, 
to  prove  by  a  wltneas,  D.  Mann,  deputy  sher- 
iff, what  one  of  the  defendants,  Walter 
Taylor,  said  to  him,  on  the  day  he  was  ar- 
rested. It  appears  that  thla  defendant  had 
been  examined  as  a  witness  on  his  own  be- 
half, and  on  his  cross-examination  the  follow- 
ing occurred:  "Q.  You  remember,  after  Mr. 
Mann  arrested  you,  having  a  talk  with  him 
about  the  tie?  A.  No,  sir.  Mr.  Mann,  after 
he  arrested  me,  asked  me—  aald,  *I  want  to 
know  something  about  obstructing  this  rail- 
road.' I  asked  bhn,  'Which  road?*  He  told 
me  the  Charleston  ft  Savannah  road.  I  told 
htan  I  knowed  nothing  about  that  road;  I  had 
been  down  In  the  Add  working.  Q.  Yon 
asked  him  which  road  h»  meant?  A  Yes, 
air.  Q.  Did  yon  not  tell  him  yon  saw  that 
tie  on  the  railroad  track?  A.  No.  sir.  Q. 
Yon  remember,  after  he  arrested  yon,  be- 
tween the  railroad  and  your  bouse—  A.  No, 
air;  it  was  not  betwem  the  railroad  and  the 
house.  Q.  Well,  where  was  It?  A.  It  was 
at  my  honse.  Q.  Yon  did  not  tell  him  any- 
thing about  the  cross-ties  that  day  at  your 
house?  A.  No,  idr."  On  the  examination  of 
Mr.  Mann,  a  witness  oUeeeA  In  re^  by  the 
state,  the  following  occurred:  "Q.  Did  you 
have  any  conversatltm  with  these  boys  as  to 
the  placing  of  that  cross-tie  on  the  track?  A. 
Yes,  sir.  (This  was  objected  to  after  the 
answer,  on  the  ground  that  thb  foundation 
for  a  contradiction  had  not  been  laid.  "Hie 
court  overruled  the  objection.)  Q.  Did  you 
or  did  yon  not  bw  this  boy  aay— Walter 
Taylox^hat  he  saw  the  cross-tie  on  the  rail- 
road track?  A.  Yea,  sir.  Q.  The  day  you 
arrested  him,  nesr  Us  bouse,  did  yon  ask  him 
about  this  tie  on  file  track?  A.  Yes,  Or;  he 
told  me  he  saw  It  on  the  tmdc."  Vrom  the 
foregoing,  which  we  have  extracted  from  the 
"Case,"  it  seems  to  us  that  a  sufficient  founda- 
tion was  laid  for  tbe  contradiction  oi  Walter 
Taylor,  In  the  reply,  even  If  be  had  been  an 
ordinary  witness,  and  not  the  party  accused; 
tot  Welter  Taylor,  while  on  the  stand,  was 
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dlatlactly  adTerttoed  of  the  time  (Uie  da^  ot 
bis  arrest)  and  the  place  <at  hlfl  hoiue)  aa  well 
as  to  tiie  person  (Ur.  Mann)  to  whom  be 
made  statements  In  conflict  with  those  which 
he  had  testlfled  to.  But.  in  addition  to  this, 
Walter  Taylor  being  one  of  the  accused,  It 
would  have  been  c<nnpetent,  even  If  he  had 
not  gone  on  the  stand,  to  prove  any  admis- 
sions or  confessions  (otherwise  competent)  In 
referoice  to  the  crime  charged.  The  first  ez- 
ceptlon  must  therefore  be  ovomled. 

The  8ec<Hid,  tiilrd,  and  fourth  exceptions 
Impute  error  to  the  circuit  ]ucU;e  tai  what  he 
said.  In  his  cha^  to  flie  Jury,  as  to  the 
tracks  of  two  perarais  found  at  the  iwint 
where  the  cross-tie  seoned  to  have  been 
placed  on  tbe  railroad  track,  and  torn  thence 
traced  to  the  bouse  where  these  defendants 
lived.  What  the  drcult  Judge  said  to- tbe 
Jury  oo  tbe  subject  of  the  tracks  was  called 
out  by  tbe  request  of  defendants'  counsel,  as 
win  be  seen  by  the  following  extract  from  the 
Judge's  charge,  which  contains  all  Uiat  he 
said  to  the  Jury  about  "tracks":  '*Mt.  TII- 
Untdtast:  Would  your  honor  object  to  charge 
as  to  tracks  as  evidence?  The  court:  Tbe 
constitution  prohibits  tbe  Judge  from  charging 
opw  the  facts,  and  the  questlott  of  tnu^s 
would  be  upon  the  facts  of  the  case.  That 
is  decided  In  the  case  of  State  v.  Oreen  (8. 
G.)  26  S.  SL  234.  Well,  gentlemen,  tracks 
are  facts  In  ttw  case  Ton  have  heard  the 
testimony  as  to  the  trockiL  It^s  a  link—  I 
won't  say  that  Tbey  are  submitted  as  a 
dmuostanoe  In  the  case,  and  you  are  to  pass 
upm  the  facts."  nie  complaint  seems  to  be 
fbat  by  these  remarks  the  drcult  Judge  ex- 
pressed or  Intimated  his  opinion  to  the  Jury 
on  the  facts,  In  violation  of  the  eonatltutlmal 
provision  upon  that  subject  We  do  not  so 
constrne  these  remarks.  The  iffactlcal  effect 
was  rimply  to  say  to  the  Jury,  ta  response 
to  the  request  ot  defmdants'  counsel,  that 
the  tracks  testified  to  by  some  of  the  wit- 
nesses were  circumstances  In  the  case  to 
be  considered  by  the  Jury;  and  we  see  noth- 
ing in  tbe  ronarks  made  by  tbe  Judge  which 
could  be  regarded  as  conveying  any  Intimation 
to  the  Jury  of  the  Judge's  opinion  as  to  the 
force  or  effect  of  the  testimony  as  to  the 
tracks.  These  three  excepttons  must,  there- 
fore, be  overruled. 

The  only  r«nalnlng  exception  (the  fifth) 
complains  of  error  in  that  portion  of  the 
Judge's  charge  which  rdates  to  confessions; 
but  the  complaint  Is.  not  tiiat  there  was  any 
error  In  the  principles  of  law  there  laid  down, 
bnt  because  It  was  hmppllcable  to  tbe  case, 
Inasmndi  as  It  Is  (Oalmed  that  there  was  no 
testimony  of  any  confessions  In  this  case. 
While  It  Is  quite  true  that  no  witness  testified 
that  these  defendants,  or  either  of  them,  ad- 
mitted that  th^  were  guilty  of  the  offense 
charged,  yet  there  was  testimony  Oiat  both 
et  these  defoidants  admitted  that  they  saw 
the  cross-tie  on  the  track  a  very  ^rt  time 
before  the  approaching  train  struck  It;  for 
one  of  them,  when  asked  why  he  did  not  re- 


move tbe  CKMB-tle,  replied.  "It  was  near  tzaln 
time,  and  didn't  have  time  to  move  It"  U 
this  testimony  was  true,  then  there  was  a 
confession,  or  at  least  an  admission,  on  tlie 
part  of  these  defendants,  that  they  were  at 
the  spot  where  the  obstruction  was  placed  a 
very  short  time  before  the  train  8tm<^  tbe 
obstruction.  This  was,  however,  stoutly  de- 
nied by  both  ot  the  defendants  when  thej 
were  on  the  stand  as  witnesses.  In  this 
state  of  the  testimony,  there  was  no  error  or 
Impropriety  on  the  part  of  tbe  drcult  Judge 
in  Instructing  the  Jury  as  to  tbe  rules  of  law 
in  reference  to  confessions  or  admissions;  and 
In  what  he  said  we  find  nothing  whl(^  indi- 
cates any  Intimation  of  an  opinion  on  tbe  part 
of  the  circuit  Judge  that  tbe  defendants  had, 
in  fact,  made  any  confessions  of  guilt,  or  any 
admission  of  any  fact  tending  to  show  guilt 
Tbe  fifth  exception  must  therefore  be  ovo*- 
ruled.  The  Judgment  of  this  court  Is  that  tbe 
Judgment  of  the  circuit  court  be  affirmed. 


WARING  et  al.  v.  WABINQ. 

(Supreme  Oovrt  of  Appeals  of  yfi|iiii&  Jas. 

12,  189G.) 

.  WlLU — COHSTRUCTION — VbVTID  RbHA.IKDB>. 

1.  Testator,  by  his  will,  devised  to  his  mm 
daring  his  life,  and  at  his  death  to  his  children, 
certain  lands.  Another  clause  of  tbe  will  pro- 
vided that,  in  case  any  of  testator's  children 
should  die  leaving  no  lineal  descendants,  their 
reBpective  shares  should  be  equally  divided  be 
tween  "my  surviving  children  and  the  lineal 
descendants  of  such  as  maj  be  dead,  tbe  de> 
scendants  to  take  such  parts  as  their  ancestors 
would  have  taken  if  alive."  Of  the  devisee's 
children  five  survived.  One  had  died  without  is- 
sue, leaving  a  widow,  on  vrtiom  he  had  settled 
the  estate  which  he  took  under  his  grandfa- 
ther's will,  and  one  died  during  the  life  ot  lus 
father,  leaving  a  widow  and  five  children.  Hdd, 
that  each  of  the  granddiildren  took  a  vested  re- 
mainder of  tbe  land  devised  to  thrir  Mlier  for 
nfe. 

2.  Upon  the  death  ot  the  infant  children  their 
Interests  were  inherited  by  their  father. 

3.  The  widow  of  the  grande<m  dying  without 
issoe  took,  under  the  marriage  settlement  the 
Interest  acquired  by  her  husband. 

Appeal  from  circuit  court  Essex  county. 

Suit  by  one  Waiing  against  one  Waring 
and  others  to  conatme  tiie  will  of  Gapt  Wfl- 
Uam  li.  Waring.  From  a  decree  In  favor  of 
flompTsInant,  defendants  appeal.  AfiSrmed. 

Evans  &  Bvans,  for  appellants.  Ware  te. 
Oarter,  for  appellee. 

BUCHAKAN,  J.  By  clause  5  of  tbe  wia  of 
Ckipt  William  L.  Waring  he  devised  to  bis 
son,  Robert  Payne  Waring,  during  his  natural 
life,  and  at  his  death  to  his  children,  the  lands 
sought  to  be  portioned  In  this  salt  The  dev- 
isee bad  11  children,  of  whom  6  survived 
bhn;  fonr  died  In  infancy,  wltiumt  Issue; 
one,  G.  WorUey  Waring,  who^  after  anfvlng 
at  toe  age  of  maturity,  died  without  Issue, 
leaving  a  widow,  tiie  complainant  bt  this 
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rait,  upon  whom,  prior  to  his  marriage,  he 
bad  settled  the  estate  which  he  took  under 
his  sraniUatber's  will;  and  one  WUllam  L. 
Waring,  who  died  during  the  life  oi  his  fa- 
ther, leaving  a  widow  and  flTe  children. 

It  is  conceded  that  onder  that  clause  of  the 
will,  standing  alcnte,  the  children  of  ^bert 
Payne  Waring  took  a  rested  remainder  of 
one-eleTenth  each,  but  It  Is  contended  that, 
when  that  clause  is  coniddered  In  connec- 
tion with  the  thirteenth  clause.  It  should  be 
conBtrued  as  giving  the  land  to  Robert  Payne 
Waring  for  life,  and  at  hla  death  to  his  Uneal 
descendants  llTing  at  the  time  of  his  death. 

The  thirteenth  clause  is  as  follows:  "In  case 
any  of  my  children  should  die  leaving  no 
lineal  descendants  living  at  the  time  of  their 
respective  deaths,  then  it  Is  my  wiS  that  their 
respective  portions  of  all  the  property  herein- 
before devised  and  beaoeathed  to  them  re- 
spectively shall  be  equally  divided  between 
my  surviving  children  and  the  lineal  descend- 
ants of  such  as  may  be  dead,  the  des<»Ddants 
to  take  such  part  as  their  ances^ts  would 
have  taken  It  alive." 

The  word  "children"  has  a  d^lnlte  legal 
signification,  and,  where  no  other  words  are 
Joined  with  It,  It  has,  In  general,  no  other 
meaning  but  Issue  In  the  first  degree.  2 
Minor,  Inst.  In  order  that  It  may  be  con- 
atrued  to  mean  lineal  descendants  of  a  more 
remote  degree,  there  most  be  something  on 
the  face  of  the  will  to  du>w  that  It  was  so 
Intended,  for  no  rule  is  better  settled  than 
that  technical  words  are  presumed  to  be  used 
technically,  and  that  words  of  m  definite 
legal  Bigniflcation  are  to  be  understood  as 
used  in  their  definite  legal  sense,  unices  the 
contraiT  appears  on  the  face  of  the  Instm- 
ment  Nye  v.  Lovltt,  92  Va.  TIQ,  713,  714, 
24  &  B.  84S,  aM  authorities  cited. 

It  seems  to  na  that  the  purpose,  and  the 
only  purpose,  of  Che  testator  by  clause  13 
was  to  make  a  farther  dispoaltton  of  the 
property  •given  by  former  clauses  of  his  will 
to  such  of  his  children  as  might  die  leaving 
no  Uneal  dwcendant  at  the  time  of  tbelx 
deaths  re^ectively.  But,  If  a  child  died  leav- 
ing a  Uneal  descendant,  the  property  given 
blm,  irtietlier  he  took  the  whole  or  lesser  es< 
tate  therein,  passed  according  to  the  terms 
of  such  bequest  or  devise,  and  as  If  the  will 
did  not  contain  dauae  IS.  But,  whatever 
ma?  have  been  the  object  of  the  testator  by 
clause  18,  th^ie  Is  nothing  In  it,  or  any  other 
portkm  of  the  wlU,  to  show  that  the  word 
"cbUdren,"  In  the  fifth  cUds^  was  used  In 
any  oOier  than  In  Its  wdl-defined  *^b»T^l 
sense. 

We  aie  of  o^nJon,  therefore^  tiiat  each  ot 
the  children  of  Bobert  Payne  Waring  took  a 
vested  remainder  of  one-eleventh  each  In  the 
lands  devised  to  th^  father  for  life;  that 
upon  the  death  of  the  Infant  children  their 
interests  were  Inherited  by  their  father  (Code, 
f  264Q);  and  that  comiOalnant,  Oie  widow  of 
Q.  Wortley  Waring,  acquired  bis  Interest  un- 
der the  marriage  settlement  made  upon  her. 
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The  cbicult  court  so  held,  and  Its  deoee 
must  be  sfflrmed. 

BIELY  and  GABDWELU  •KT.,  absent 


TALBOTTON  R.  00.  v.  GIBSON. 
GIBSON  V.  TALBOTTON  R.  CO. 
(Supreme  Court  of  Georgia.   Dec.  17,  1898.) 
PuADiKO—PsTinoH—COKPOKATioxs— Actios  bt 
OrnoBB— Bboovbrt  or  Salakt— Pathbht 

— EviDBnoB— Nomun. 
LThe  petition  sabstantially  complied  with 
the  law  reQttiring  the  cause  of  action  to  be  set 
forth  "in  orderly  and  distinct  paragraphs,  num* 
bered  consecutively.'* 

2.I1ieTe  is  no  reason  why  a  salaried  officer 
of  a  corporation,  elected  and  servii^  from  year 
to  year,  whose  yearly  compensation  Es  fixed  by  a 
resolution  of  ita  board  of  directors,  may  not,  if 
it  becomes  necessary  for  him  to  sue  for  the  re- 
covery of  an  amount  so  due  him,  make  out  his 
claim  against  the  corporation  in  the  form  of  an 
account,  and  bring  suit  apon  it  aa  such. 

3.  Where  a  corporation  is  sued  by  A.,  and 
pleads  payment,  evidence  that  the  plaintiff  au- 
thorized B.,  who  was  at  the  time  its  secretary 
and  treasurer,  to  collect  from  the  coriwration  the 
amoimt  wliicn  it  owed  the  plaintiff,  and  to  ap- 
propriate it  towards  the  payment  of  an  account 
which  be  owed  B.,  and  that  B.  did  so  collect  and 
appropriate  the  money,  is  admissible  under  such 
plea. 

4.  Where  the  requisite  foundation  Is  not  laid 
for  the  introduction  of  booIcB  of  account,  they 
are  inadmiBsible. 

5.  Evidence  which  Is  only  indirectly  relerant 
to  the  issue  on  trial,  but  which  tends  somewhat 
to  illustrate  ft,  and  to  aid  the  juir  in  arriving 
at  the  troth  of  tiie  matter.  Is  admissible. 

6.  An  order  sustaining  a  motion  to  "nonsuit  a 
part  of  a  plaintifl's  cause  of  action"  is  an  erro- 
neous ruling. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Talbot  county; 
W.  B.  Butt,  Judge. 

Action  by  T.  N.  Gibson  against  the  Talbo^ 
ton  RaUroad  Company.  From  the  Judgment 
both  parties  bring  error.  Reversed. 

A.  J.  Ferryman,  J.  J.  Bull,  and  Bramum, 
Hatcher  &  Uartln,  for  jdalntlff.  J.  H.  W(»- 
rlU  and  CL  J.  Thornt«i,  for  defendant 

FISH,  J.  1,  2.  There  was  no  merit  In  the 
donnrrer  to  the  plaintiff's  petition.  The  peti- 
tion substantially  compiled  with  the  law  re- 
quiring the  cause  of  action  to  be  set  forth  "In 
orderiy  and  distinct  paragraphs,  numbered 
oonsecatively."  See  Wlngate  v.  Bank,  95  Oa. 
1,  22  8.  B.  87.  It  was  not  demnrrable,  be- 
cause the  itolntifF  declared  upon  an  account 
and  not  upon  a  qteclal  oonttact.  The  bUI  of 
particulars  attached  to  the  jwtttlon  showed 
that  the  account  sued  on  was  for  several 
years'  salary,  due  by  the  defendant  corpora- 
tion to  the  plaintiflC  fw  his  serrtces  as  Its 
president;  the  years  in  which  the  services 
were  rendered,  and  the  respective  amounts 
due  for  each  yesr,  being  spedfled.  We  know 
of  no  reason  why  a  salaried  officer  of  a  cor- 
poration, elected  and  serving  from  year  to 
year,  whose  compensation  for  each  year  is 
fixed  bj  lesolatlon  of  Its  board  of  directors. 
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may  not,  If  It  becomes  necessary  for  him  to 
sue  for  the  recovery  of  an  amolint  so  due 
him,  make  out  his  claim  against  the  corpo- 
ration In  the  form  of  an  accomit,  and  bring 
suit  upon  It  as  such.  It  has  been  repeatedly 
held  by  this  conrt  that,  under  the  old  statu- 
tory form  .which  was  prescribed  by  the  act  of 
1847  for  "an  action  upon  an  accoant,"  the 
plalatur  could  recover  upon  proof  of  a  special 
agreement  to  pay  the  amount  charged  In  the 
account  Johnson  t.  Qulnn,  52  Ga.  485;  Id., 
61  Ga,  288;  Roberts  t.  Harris.  32  Ga.  642; 
Schmidt  T.  Wambacker,  S2  Ga.  821.  See 
Bright  T.  Railroad  Co.,  88  Ga.  635,  16  a  E.  12; 
Klrkland  t.  Dryfus  (Ga.)  28  S.  E.  B12.  As  the 
act  of  1^7  did  not  undertake  to  say  In  what 
cases  "an  action  upon  an  account"  could  be 
brought,  but  simply  provided  a  form  which 
might  be  used  for  such  an  action,  these  deci- 
sions clearly  show  that  an  action  upon  an 
account  may  be  brought  for  goods  sold  or 
serrlces  rendered,  whether  there  Is  a  special 
agreement,  or  not,  to  pay  a  specified  sum  for 
such  goods  or  serrlces. 

3.  One  ground  of  error,  alleged  In  the  main 
bill  of  exceptions,  Is  that  the  court  below  sus- 
tained the  motion  of  the  plaintiff  "to  role  out 
all  of  the  testimony  Introduced  by  the  defend- 
ant, and  to  direct  a  verdict  for  the  plalntlfr 
for  $600,  with  Interest  from  the  Ist  day  of 
May,  1882."  The  record  d&es  not  disclose  the 
grounds  upon  which  this  motion  was  predi- 
cated. BelDg  left  to  mere  conjecture  to  as- 
certain what  these  grounds  were,  we  are  at 
a  loss  to  know  upon  what  theory  the  court 
sustained  this  motion.  S.  W.  Thornton,  a  wit- 
ness for  the  defendant,  testified  "that  he  was 
secretary  and  treasurer  of  the  Talbotton  Rail- 
road Company;  that  in  1881  he  paid  the  sal- 
ary of  Mr.  Gibson  as  president  of  the  road, 
and  that  he  paid  the  salary  of  Mr.  Gibson 
from  May,  1891,  to  May,  1882,  as  well  as  all 
other  salaries  that  were  due  him;  that  be 
was  carrying  on  a  mercantile  business  In  Tal- 
botton, and  that  Mr.  Gibson  was  elected  pres- 
ident of  the  Talbotton  Railroad  Company,  and 
that  he  was  elected  secretary  and  treasurer 
of  the  said  company;  that  Mr.  Gibson  ran  an 
account  at  bis  store,  and  agreed  and  directed 
him  to  collect  his  salary  from  the  Tallwtton 
Railroad  Company,  and  to  credit  It  to  his  (Mr. 
Gibson's)  account;  •  •  •  and  that,  acting 
under  this  agreement  and  Instruction  from 
Mr.  Gibson,  he  collected  Mr.  Gibson's  salary 
from  the  Talbotton  Railroad  Company  as  pres- 
ident, and  gave  him  credit  upon  his  account 
for  It"  This  testimony  was  certainly  rele- 
vant, under  the  defendant's  plea  of  payment, 
which,  though  defective,  was  not  demurred 
to,  and  the  court  should  not  have  ruled  it  out; 
for,  if  the  plaintiff  did  authorize  Thornton  to 
collect  from  the  Talbotton  Railroad  Company 
the  amount  which  it  was  due  the  plaintiff  on 
account  of  his  salary,  and  to  credit  It  upon 
an  account  held  against  him  by  Thornton, 
and  Thornton  did  so,  then  the  Indebtedness  of 
the  railroad  company  to  the  plalntifr  wan 
extingnldied.  This  testimony,  nntmpeachea 


and  uncontradicted,  would  have  snstained  the 
plea  of  paym^t  Tbere  was  a  direct  con- 
flict on  this  point  between  the  evidence  of 
S.  W.  Thornton  and  that  of  Gibson,  the  ^aln- 
tlff;  but,  Thornton's  testimony  being  admissi- 
ble, the  Issue  thus  raised  should  bare  been 
determined  by  a  Jnry.  Upon  proper  ol^ectioa 
being  made  thereto,  so  much  of  the  testimony 
of  the  defendant's  witness  W.  J.  Tlioniton, 
with  reference  to  the  payment  by  the  railroad 
company  of  the  plalntlft'a  salary,  as  appean 
to  be  based,  not  on  bis  own  penooal  knowl- 
edge, but  on  his  conclusions  from  an  Inspection 
of  entries  on  the  books  of  the  company,  made 
by  a  former  booklceeper  thereof,  whom  the 
witness  succeeded,  would  have  been  Inadmissi- 
ble. If  the  motion  to  rule  out  the  defendant's 
testimony,  so  far  as  the  evidence  of  this  wit- 
ness was  concerned,  was  based  upon  the  fact 
that  be  appeared  to  be  giving  simply  his  con- 
clusions, arrived  at  by  Inspecting  these  entries 
on  the  books,  the  court  would  not  have  erred 
in  excluding  from  the  Jury  this  part  of  his 
testimony. , 

There  was  no  error  In  rallng  out  '*tbe 
books  of  original  entry  of  the  Talbotton 
Railroad  Company,"  which  were  offered  by 
the  defendant  for  the  purpose  of  "showing 
that  the  salary  of  the  plalntitF  had  been 
paid."  Irrespective  of  the  ground  of  the  ob- 
jection which  was  made.  It  Is  clear  that 
these  books  were  not  admissible,  because  no 
effort  whatever  had  been  made,  by  prelim- 
inary proof,  to  lay  the  foundation  for  their 
Introduction.  The  Oivll  Code  clearly  pre- 
scribes the  conditions  under  which  books  of 
account  are  admlssIUe  as  evidence,  and 
without  a  substantial  compliance  with  these 
conditions  they  are  not  competent  testimony. 

6.  While,  ordinarily,  the  two  drafts,  pay- 
able to  Ragland,  and  the  two  orders,  pay- 
able, respectively,  to  Mamie  Gibson  and 
Smith,  all  of  which  appeared  to  have  been 
drawn  by  the  plaintiff  on  S.  W.  Thornton, 
would  have  been  entirely  Irrelevant  in  a  suit 
of  this  kind,  we  think,  In  view  of  the  direct 
conflict  In  the  testimony  of  S.  W.  Thornton 
and  that  of  Gibson,  they  were  admissible. 
As  Thornton  testified  that  Gibson  owed  him. 
and  authorized  him  to  collect  his  (Gibson's) 
salary  from  the  defendant  corporation,  and 
apply  It  as  a  credit  on  this  Indebtedness,  and 
Gibson  testlfled  that  he  never  gave  Thornton 
any  such  authority,  and  that  Thornton  was 
indebted  to  him  more  than  he  was  to  Thorn- 
ton, we  think  the  true  state  of  the  private 
accounts  between  them,  at  the  time  that 
Thornton  claimed  that  he  was  authorised  to 
collect  Gibson's  salary,  was  a  circumstance 
which  the  Jury  might  properly  consider  In 
weighing  the  testimony  of  these  two  wit- 
nesses, and.  therefore,  any  evidence  which 
tended  to  show  what  It  was  at  that  time  was 
admissible.  Evidence  which  Is  only  Indirect- 
ly relevant  to  the  Issue  on  trial,  bat  which 
tends  somewhat  to  Illustrate  It  and  to  aid 
the  Jury  In  arriving  at  the  truth  of  the  mat- 
ter, should  be  admitted.  Walker  t.  Mitchell, 
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41  Qm.  102.  The  role  in  this  state  Is  to  ad- 
mit erMoice  whldi  Is  of  doabtfal  relevancy. 
Aiviwta  Factory  Barnes,  72  Oa.  218;  Ddl- 
ton  T.  Drake,  76  Oa.  116;  Hallway  Oo.  r. 
Flsnnagsn,  82  Oa.  680,  0  S.  B.  471. 

6.  In  tlie  cross  bill  of  exceptions  It  Is  stat- 
ed that,  at  the  close  of  the  plain  tiff's  testi- 
mony, **the  defendant  moved  that  the  court 
grant  a  nwanit,  so  far  as  the  Items  of  ao- 
connt  for  the  years  from  1837  to  May,  1891, 
were  concerned,  upon  the  ground  that  these 
Items  were  barred  by  the  statute  of  Umita- 
ttona,"  and  that  the  coart  granted  the  mo- 
tion. Error  is  astigned  apon  this  mUng.  We 
know  of  no  snch  thing  as  a  partial  nonsnlt 
The  effect  of  a  nonsnlt  Is  to  abruptly  ter^ 
mlnate  the  whole  case.  It  pats  the  entire 
case  ont  of  court,  learlng  the  plaintiff  at  lib- 
erty to  l^ng  it  again.  To  "nonsuit"  simply 
a  part  of  the  EdalnttflTs  cause  ot  action  would 
be  to  divide  the  case  into  two  parts,  dlsmlss- 
Ing  one  portion,  which  the  plaintiff  could 
bring  again,  and  allowing  the  remainder  to 
be  tried,  and  a  verdict  and  Judgment  to  be 
rendered  therein.  We  are  aware  of  no  prece- 
dent for  such  a  practice  as  this.  Am  said 
by  this  court  In  Swain  t.  Insurance  Co.  (Ga.) 
29  S.  B.  147,  "the  order  passed  in  the  case  at 
bar  should  be  treated,  not  as  the  granting 
of  a  nonsuit,  but  merely  as  an  erroneous  rul- 
ing." Although  this  mling  of  the  court  was, 
as  a  matter  of  practice,  erroneous.  If  it  clear- 
ly appeared  from  the  evidence  that  all  the 
items  of  the  account  affected  by  It  were 
barred  by  the  statute  of  limitations,  so  that, 
if  the  whole  case  had  been  submitted  to  a 
Jury,  under  proper  Uistructlons  relative  to 
the  plea  of  the  statute,  a  verdict  which,  in 
effect,  found  against  all  of  them,  would  have 
been  demanded,  we  should  not  feel  disposed 
to  reverse  the  court  upon  this  point,  for  the 
plaintiff  would  not  hare  been  hnrt  by  the 
WTor.  But,  according  to  the  cross  bill  of 
ezceptkma.  the  plaintiff  introduced  the  min- 
utes of  the  board  of  directors  of  the  defend- 
ant corporation,  which  showed  that,  at  the 
May  meeting  of  the  company  in  each  of  the 
years  1887,  1888,  1889,  1890,  and  1891,  he 
was  elected  president,  and  his  salary  fixed 
at  $300  per  year,  exc^t  as  to  the  last  year, 
when  bin  salary  was  fixed  at  $800.  The 
plainttfl  himself  testified  "that  he  was  the 
president  of  said  road  for  the  years  begin- 
ning in  May,  18S7,  and  ending  the  Ist  of 
May,  1892,"  and  "that  he  had  received  no 
part  of  hts  salary  for  any  of  said  years." 
The  evidence  as  to  when  each  year's  term 
of  service  began  and  ended  appears  to  have 
been  admitted  without  objection.  As  the  suit 
WH8  filed  Pebmary  18,  1896,  If  the  plaintiff 
was  em^oyed  by  the  defendant  as  Its  presi- 
dent the  year,  It  is  apparent,  under  the 
teatliDony  submitted,  tiiat  hia  salary  for  the 
year  beginning  May  1,  1800,  and  ending  May 
1,  1801.  waa  not  barred  by  the  statute  of 
llmitationa.  We  therefore  snitaln  this  ex- 
ception. 

Aa  we  have  already  seen,  tlili  I*  a  case 


whl<di,  under  the  ideadlngs  and  the  evidence, 
should  have  been  submitted  to  a  Jury  for 
determination,  and,  as  the  statute  of  limita- 
tions Is  pleaded,  at  the  next  trial  the  court 
can  submit  this  question  to  a  Jury  under 
proper  Instructions.  Judgment  reversed  on 
both  main  UU  and  cross  bill  of  exceptions. 
AH  the  Justices  concurring,  except  LUMP- 
KIN, P.  J.,  and  LITTLE,  absent  on  ac- 
count of  slduieas. 


TAYLOB  V.  AMEBICAN  FBBBHOLD 
LAND-MOBTOAOB  CO.  OF 
LONDON,  Umlted. 
(Soprtme  Ooart  at  Georgia.  Dec.  17,  1898.) 

HOBTOAOa   BT    Win  —  pATHH!rr  OV  fiOSBAMP'S 

Debt— TJsoRT— EviDEKCB. 

1.  Where  a  busbaQd  made  to  his  wife  a  c<hi- 
veyance  of  land  apon  which  he  had  previously 
executed  a  mortgage  to  a  third  person,  and  the 
wife,  being  thus  elothad  with  the  title,  borrowed 
money,  and  gave  her  promissory  note  for  tb« 
same.  Intending  to  use  a  portion  thereof  In  pay- 
ing off  the  incumbrance,  which  was  in  fact  done, 
she  could  not,  althourb  the  intention  to  pay  off 
the  incambrance  waa  known  to  th«  lender  at  the 
time  the  loan  was  made,  defeat  a  recovery  by  the 
lender  upon  the  note,  dtber  In  whole  or  In  part, 
upon  the  KTOond  that  it  was  given  for  her  hus- 
band's debt,  or  for  money  with  which  to  pay 
the  same. 

2.  Under  'the  fiicts  discloBed  In  the  present  rec- 
ord, the  note  which  is  the  foundation  of  the 
plaintifl'B  snit  is  a  Qeorite  contract,  and  as  snch 
will  be  upheld  as  not  violative  of  the  usnrr  laws 
of  this  state,  there  being  no  evidence  tending  to 
show  bad  faith,  or  any  device  or  coutTivauce  to 
evade  the  usury  laws  of  the  state  of  New  York. 

3.  There  was  no  error  In  the  rulings  on  the 
admissibility  of  evidence.  The  evidence  de- 
manded a  finding  in  favor  of  the  plaintiff  and 
the  court  did  not  err  in  directing  the  jury  to 
return  a  verdict  in  its  favor. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Lee  county;  W. 
N.  Spence,  Judge. 

Suit  by  the  American  Freehold  Land-Mort- 
gage Company  of  London,  Limited,  against 
Olara  B.  Taylor.  Judgment  for  plaintiff. 
Defendant  brings  error.  Affirmed. 

Allen  Fort,  J.  W.  Walters,  James  Taylor, 
and  Estes  &  Jones,  for  plaintiff  In  error.  W. 
E.  Simmons  and  Anderson,  Felder  &  Davis, 
for  defendant  in  error. 

COBB,  J,  1.  It  appears  from  the  evidence 
that  E.  Taylor  owned  certain  lands,  and  that 
be  gave  a  mortgage  on  the  same  to  Thomas, 
and  that  after  the  execution  of  this  mortgajre 
Taylor  conveyed  the  land  to  bis  wife.  All 
of  the  money  borrowed  by  Mrs.  Taylor,  and 
which  was  the  consideration  of  the  note  sued 
on,  except  what  was  used  to  pay  for  com- 
missions and  Insurance,  was  applied  to  the 
payment  of  the  Thomas  mortgage,  Mrs.  Tay- 
lor claims  In  her  plea  that  this  was  such  an 
assumption  of  the  debt  of  her  husband  as 
to  render  ber  promise  void.  That  such  a 
transaction  Is  valid  and  binding  upon  the 
wife  was  held  In  the  case  of  Daniel  v.  Koyce, 
96  Oa.  566,  23  S.  E.  498.  In  that  case  Jus- 
tice Lumpkin  saya:   "A  note  given  by  a  mar- 
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rled  woman,  the  cootidentioii  tit  vUcli,  tmre 
and  simple,  la  a  debt  doe  by  bar  huabasd,  is 
certainly  Toid.  But  it  by  no  means  foUowi 
that  ahe  may  not  bind  heradf  a  note  giv- 
ui  by  bee  for  a  toan  til  money  with  which  to 
pay  off  an  Incumbrance  on  her  own  propu^, 
although  thla  IncumtHrance  may  have  been 
created  by  the  huaband  hlmaelf  before  du 
became  the  owner.  In  mch  a  ease  It  makes 
no  dUCer^ce  at  aU  that  the  lender  knew  the 
purpose  for  which  the  money  was  bonowed. 
^e  policy  of  the  law  Is  to  forbid  the  wife 
from  making  beraetC  In  any  manner  liable  for 
the  husband's  debt  as  such;  bat  there  is  no 
good  reason  wby  a  wlfO,  when  she  becomes 
the  owner  of  property  formeriy  beluiglng  to 
the  huaband,  may  not  use  her  own  means  tic 
borrow  mon^  for  the  purpose  tit  relieving 
the  property  of  a  lien  of  the  existence  of 
wbich  she  fully  knew  when  she  accepted  the 
husband's  conveyance.  In  awA  a  case  she 
does  not  discharge  the  lien  because  It  repre- 
sents  the  husband's  debt,  and  the  considera- 
tion which  moves  her  Is  not  a  purpose  to  re- 
lieve bUn  from  the  indebtedness,  but  to  free 
her  own  property  from  an  yy^aH^^g  incum- 
brance." See,  also,  Strickland  v.  Uray.  88 
Ga.  007.  27  &  B.  UC 

2.  Mrs.  TkjIox  was  a  resident  of  (Georgia, 
and  the  note  sued  w  was  signed  la  this  state. 
It  was  payaUe  at  the  oflSce  of  the  Corbln 
Banking  Company  In  New  Xork  Olty,  to  J.  K. 
O.  Sherwood,  or  ordw,  and  Indorsed  by  him 
without  recourse  to  the  plaintlfl.  The  note 
bean  S  per  cent.  Interest  To  secure  this 
note  Mrs.  Taylor  executed  In  this  state  a 
warranty  deed  of  even  date  with  the  same  to 
certain  lands  In  this  state,  the  deed  reciting 
that  It  was  Intended  to  conform  to  certain 
sections  of  the  Code  ot  Georgia  in  reference 
to  security  deeds.  It  farther  appeared  that 
Mrs.  Taylor  had  made  a  written  application 
for  the  loan,  executing  the  application  in 
Georgia,  and  (Bering  therein  as  security  real 
estate  situated  in  this  Btate,  expecting  a  tend- 
er to  be  found  by  her  agent  elsewhere;  that 
afterwards  the  application  was  accepted  in 
New  Tork  by  a  person  whom  it  may  be  pre- 
sumed was  a  resident  of  that  state;  and  that 
she  executed  the  note  and  the  deed  aljove  re- 
ferred to  as  security,  the  note  and  the  deed, 
after  the  latter  was  recorded,  being  delivered 
in  New  York  by  her  agent,  to  whom  it  Is 
clearly  inferable  from  the  evidence  the  mon- 
ey was  there  delivered.  An  examination  of 
the  facta  as  contained  in  this  record  brings 
the  case  clearly  within  the  niiings  made  by 
this  court  in  its  former  decisions,  and  the 
question  whether,  under  such  a  state  of  facts, 
the  contracts  are  to  be  treated  as  Georgia  con- 
tracts, must  be  considered  as  no  longer  an 
open  one  In  this  state.  Security  Co.  v.  Mc- 
Laughlin, 87  Ga.  1,  13  S.  B.  81;  Jackson  v. 
Mortgage  Co..  88  Ga.  756,  15  S.  E.  812;  Stan- 
sell  V.  Trust  Co.,  96  Ga.  227,  22  S.  E.  898; 
Underwood  v.  Mortgage  Co.,  97  Ga.  239,  24 
8.  B.  847.  The  evidence  disclosing  nothing 
from  which  It  could  be  Inferred  that  there 


was  any  purpose  or  attempt  to  violate  or 
evade  the  nnuy  Um  of  New  Torik,  Uw  tcans- 
actlon  will  bs  whsld  anleaa  it  la  In  vU^atlon 
of  the  usury  laws  of  tUs  state.  The  evi- 
dence  showed  that  Mrs.  Taylor  made  applies- 
tkm  to  Felder  to  procure  a  loan,  agreeing  in 
the  anriicatlon  to  pay  certain  eoramlealons; 
that  this  aivlicatkm  wu  iormrded  to  the 
CorUn  Banking  Gompany»  a  New  York  cor- 
poratlon  «igaged  In  the  brokerage  and  bank- 
ing business;  that  by  an  artangemoit  with 
Felder  and  the  Corbln  Banking  Company  the 
latter  was  to  receive  a  part  of  the  cmumls- 
■Ions;  that  the  einft"i*t  for  which  the  ap- 
plleatkm  was  made  was  sent  by  the  banking 
company  to  Fddor,  after  the  commission 
which  that  company  waa  to  retain  had  been 
deducted  therefrom;  that  the  banking  com- 
pany sent  to  Felder  ttie  note,  deed,  and  bond 
for  titles,  which  woe  the  papers  necessary 
to  owiplete  the  transaction;  and  that  in  all 
these  papers  the  laodev  appeared  to  be  J.  K. 
O.  Sherwood.  There  does  not  seem  to  be  any 
direct  evidence  that  Sherwood  dellveted  the 
money  to  the  Oorbin  Banking  Company,  bnt 
this  Is  neceasarlly  to  be  inferred  firwn  the 
drcunutances.  It  fuHiw  appeared  that 
Felder,  with  the  knowledge  of  Mra.  Taykir. 
appropriated  the  money  to  the  payment  of 
the  Thomas  execution,  and  the  commisaiMi 
due  him,  and  for  insurance  on  the  property; 
that  there  was  not  enough  to  pay  in  full  all 
of  these  items,  and  that  f  w  Qie  purpose  of 
procuring  the  addlttmal  amount  necessary 
a  note  signed  by  &be.  Taylor  and  Inderwd  by 
Felder  was  executed.  There  was  no  evidence 
that  Sherwood  received  any  part  of  the  mon- 
ey retaUied  by  the  Oorbin  Banktaig  C<nnpaoy 
as  oommiasions,  and  nothing  whatever  ap- 
pears In  the  record  to  negative  the  conduakm 
that  he  had  not  aetually  parted  with  tbe  full 
amount  for  whldi  the  note  was  given.  See 
Hudson  V.  Blortgage  Co.,  100  Oa.  8S,  26  &  E. 
75.  There  Is  no  direct  evidence  Uut  tbe  Cor 
bUi  Banking  Oompany  was  the  agent  of  Sher 
wood,  but,  evtti  If  thla  could  be  inferred, 
there  was  absolutely  no  evidence  tending  to 
I  show  that  he  knew  that  the  Oorbin  Company 
had  retained  any  part  of  tbe  mon^  as  com- 
missions. Under  this  state  tit.  facts  there 
was  no  usury  In  the  transactlMi.  Such  Is 
what  we  understand  to  be  the  rq;»eated  ad- 
judications of  this  court.  Boardman  v.  Tay- 
lor, 66  Ga.  638;  Merck  v.  Mortgi«e  Co..  79 
Ga.  213,  7  8.  B.  265;  Hughes  v.  Grlswold.  82 
Ga.  299,  9  S.  EL  1092;  Blley  V.  Olln,  82  Ga. 
312,  9  S.  B.  1095;  McLean  v.  Camak.  87  Ga. 
804,  25  8.  B.  493. 

3.  There  was  no  error  In  refasing  to  allow 
B.  Taylor  to  testify  that  his  wife  was  igno- 
rant of  tbe  fact  that  a  verdict  and  judgment 
finding  the  property  subject  had  been  render- 
ed against  her  on  her  claim  Interposed  in  Lee 
superior  court  to  the  levy  of  the  ThoouB 
mortg^:e  execution.  This  verdict  and  Judg- 
ment was  consented  to  In  open  court  by  at- 
torneys who  appeared  as  representing  Mn. 
Taylor,  and,  while  the  evidence  offered  tends 
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to  estabUsb  that  they  acted  In  the  matter 
without  conferring  directly  with  their  client, 
there  Is  DO  pretense  that  the  attorneys  who 
consented  to  the  verdict  and  Judgment  were 
not  duly  authorized  by  Mrs.  Taylor  to  rep- 
resent her  In  the  trial  of  the  caae,  and, 
this  being  true,  It  Is  Immaterial  whether  she 
knew  of  what  had  been  done  In  the  case  or 
not  See  CIt.  Code,  {  4417;  Webster  t.  Trost 
Co.,  83  Ga.  279.  20  S.  £3.  SIO.  If  her  attor- 
neys exceeded  their  authority,  or  she  has  suf- 
fered by  their  negligent  conduct,  she  has  a 
remedy  against  them,  but  the  verdict  and 
judgment  would  nevertheless  be  valid. 

There  was  no  error  in  refusing  to  allow  B. 
Taylor  to  testify  that  at  the  time  he  gave 
Thomas  the  mortgage  on  the  lands  in  Lee 
county  he  told  Thomas  that  Mrs  Taylor's 
money  had  paid  for  the  lands,  and  that  he 
(Taylor)  simply  held  the  paper  title  to  the 
same,  and  that  Thomas  remarked-;  "All 
right;  he  would  risk  It  anyhow,  as  he  al- 
ready had  a  mortgage  on  the  house  and  iot  tn 
Americns,  which  was  good  security  for  all 
the  debt  except  the  Interest."  It  was  con- 
traded  that  this  evidence  was  admissible,  be- 
cause tlie  plaiDtUF  had  taken  a  transfer  of  the 
Thomas  mortgage  execution,  and  ttiat,  there- 
fore, notice  to  Thomas  was  notice  to  the 
transferee.  The  plalntltF  is  not  seeking  to  en- 
force the  Thomas  mortgage  execution,  and 
for  this  reason  the  evidence  was  irrdsvant, 
and  properly  excluded. 

This  case  is  controlled  on  all  points  by  the 
former  decisions  of  this  court  cited  above. 
We  have  carefully  read  every  line  of  this 
brief  of  evidence,  and,  after  as  thorough  an 
Investigation  of  the  facta  as  it  Is  possible  to 
give  a  case,  we  have  reached  the  conclusion 
that,  If  a  verdict  liad  been  rendered  In  favor 
of  the  defendant  on  any  of  the  pleas  filed 
by  her,  there  would  have  been  absolutely  no 
evidence  to  si^port  such  a  finding.  Her  con- 
tentions are  not  directly  supported  by  any 
proof,  nor  sustained  by  any  legitimate  infer- 
ences from  any  of  the  facts  In  evidence. 
Sneh  being  the  case,  we  cannot  but  liold  that 
tlie  circuit  Judge  was  correct  In  directing  the 
Jury  to  find  as  they  did.  Civ.  Code,  |  5S81. 
Judgment  afllrmed.  AU  the  Justices  concur- 
ring, except  SIMMONS,  a  J.,  disqualified. 


WILLIS  v.  STATE. 
(Supreme  Court  of  Georgia.  OcL  18,  180&) 
Oabrtin«  WiAroas. 
BvidHice  showing  that  the  accused,  wliUe 
a  passenger  in  a  railway  car,  had  about  his  per- 
son a  satchel  with  a  strap  thereto  attached, 
which  rested  upon  his  shoulder,  and  that  this 
satchel  contained  S'  pistol  concealed  from  view, 
wlU  warrant  a  conviction  under  section  841  of 
the  Penal  Code. 

(Syllabus  by  the  Court) 

BkTor  from  city  court  of  Newnan;  Alvan 
I>.  Freeman,  Judge. 

WiUla  was  convicted  of  carrying 
-weapon^  and  brings  wror.  Afilrmed. 


The  following  is  the  official  report: 
The  plaintiff  in  OTor,  having  been  convict* 
ed,  moved  for  a  new  trial,  upon  the  grounds 
that  the  verdict  was  contrary  to  law  and  the 
evidence.  The  motion  was  overruled,  and  he 
excepted.  The  evidence  was  as  follows:  J. 
D.  Brewster  testified:  "On  July  10. 1808,  while 
passing  through  an  excursion  train  that  stop- 
ped at  Newnan,  I  heard  Perry  Wlllia  say, 
"There  are  those  damn  country  police.'  X  am 
a  placeman  in  the  dty  of  Newnan,  and,  when 
walls  used  the  above  language,  I  sought  to 
arrest  him  for  profanity.  At  this  time  WUlis 
and  his  wife  were  sitting  on  the  same  seat 
and  between  them  there  was  a  satchel  or 
hand  bag.  This  bag  was  open,  and  they  were 
eating  out  of  It  All  I  saw  In  the  bag  was 
some  lunch,  and  under  this  lunch  was  some 
paper.  Attached  to  this  bag  was  a  long  strap, 
which  reached  to  and  around  Perry  Willis' 
shoulder,  and  was  around  and  over  bis  shoul- 
der. The  bag  was  not  suspended  by  said 
strap,  but  was  sitting  on  seat  between  th^, 
and  resting  entirely  on  said  seat  Perry  Wil- 
lis resisted  arrest.  I  called  Mr.  Will  Cavender 
to  my  assistance:  A  scufi3e  ensued,  and  1 
struck  Willis  with  my  dub.  Oavender  grab- 
bed Willis  on  one  side,  and  I  had  hold  on  the 
other.  We  look  him  out  of  seat  and  train, 
and  satchel  was  left  on  seat  I  do  not  know 
how  strap  got  off  of  his  shoulder.  Onqe  dur- 
ing scuffle  he  made  a  motion  as  If  to  get  to 
satchel,  which  was  on  seat  The  satchel  was 
not  strapped  around  him,  but  the  strap  which 
was  attached  to  said  satchel  rested  on  his 
right  shoulder  while  he  was  sitting  down,  and 
the  satchel  and  his  wife  were  to  the  right  of 
him.  We  caught  hold  of  him  while  he  was  sit- 
ting down.  When  we  got  to  calaboose,  his  wife 
came  running  up  with  satchel,— the  same  satch- 
el left  in  train.  It  seemed  that  she  wanted  to 
get  it  to  him.  1  objected  to  her  turning  it 
ever  to  defendant  and  demanded  that  she 
hand  It  to  me.  She  then  started  away  with 
satchel,  and  I  left  defendant  with  Cavender, 
and  went  after  her,  and  got  satchel.  We  took 
satchel,  and  found  in  it  a  pistol,  some  lunch, 
and  a  pint  of  whisky.  The  satchel  was  the 
same  one  we  saw  between  them,  and  out  of 
which  they  were  eating.  Before  we  opened 
satchel,  and  about  the  time  we  took  it  from  his 
wife,  Wilils  said,  'If  you  are  looking  for  a 
pistol,  there  Is  one  in  that  satdieL'  I  do  not 
know  whether  there  was  a  pistol  In  satchel  at 
time  we  saw  It  on  train  or  not  X  could  not 
see  one.  I  found  In  his  pockets  cartridges  of 
same  caliber  as  pistol.  I  first  saw  Willis 
when  I  walked  in  train  when  it  stopped  In 
Newnan.  This  was  In  Coweta  county.  The 
calaboose  is  about  one  hundred  yards  from  the 
place  where  I  boarded  train.  I  could  not  be 
mistaken  as  to  the  fact  of  the  strap  attached 
to  satchel  l>elng  around  shoulder  of  defendant 
when  he  was  on  seat  In  train  at  Newnan,  and 
It  could  eadly  have  slipped  oCF  his  shoulder  In 
the  scuffle  during  the  arrest.  When  we  got 
defendant  out  of  train,  be  had  neither  the 
satchel  nor  his  hat"  Cavenda  cwroborated 
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the  eTldence  of  Brewster.  The  accused  made 
8  statement  as  follows:  "When  Mr.  Brewster 
-came  Into  the  car,  my  wife  and  myself  were 
eating  onr  lunch  oat  of  a  satchel  which  was 
between  us.  There  was  no  strap  on  my 
shoulder.  The  satchel  was  on  seat  I  used 
no  profane  lan^age.  I  did  not  tell  Brewster 
and  others  there  was  a  pistol  In  satchel." 

W.  L.  StaUlnga,  for  plaintiff  In  error.  W. 
<X  Wright,  for  the  State. 

LtTMPEIN,  P.  J.  This  case  presents  for  de- 
cision a  single  question,  viz.  whether  or  not 
the  evidence  warranted  a  conviction  under 
«ectlon  341  of  the  Penal  Code,  which  de- 
clares: "Any  iKrson  having  or  carrying 
about  his  person,  unless  in  an  open  manner 
and  fully  ezpos^  to  view,  any  pistol,  dirk, 
aword  in  a  cane,  spear,  bowie-knife,  or  any 
other  kind  of  knives  manufactured  and  sold 
for  the  purpose  of  offense  and  defense,  shall 
1)6  guilty  of  a  misdemeanor."  The  preceding 
ofllcial  report  sets  forth  ail  the  evidence,  as 
well  as  the  statement  of  the  accused.  We 
have  no  difficulty  In  holding  that  the  Jury 
were  warranted  In  finding  that  the  plstid 
which  the  accused  waa  charged  with  car- 
rying unlawfully  was  in  the  satchel  at  the 
time  he  was  arrested  In  the  car.  This  being 
so,  the  naked  question  for  decision  Is:  Does 
a  man  violate  the  above-quoted  section  of 
our  Penal  Code  by  concealing  a  pistol  In  a 
traveling  bag  or  satchel,  placing  the  recepta- 
cle by  his  side  upon  a  seat  In  a  railway 
car,  and  attaching  It  to  his  person  by  means 
•of  a  strap  thrown  over  his  shoulder?  We 
think  this  question  is  answered  In  the  af- 
firmative by  the  decision  of  this  court  in 
Boles  V.  State,  86  Ga.  255,  12  S.  E.  361,  in 
which  It  was  ruled  that  It  was  not  essential 
to  a  violation  of  the  statute  "for  the  weapon 
to  be  concealed  In  the  clothing  of  the  per- 
son, bnt  the  same  result  is  accomplished  by 
car.'*ylng  It  In  a  basket  or  bag  upon  the  arm, 
and  not  for  transportation  alone."  In  Craw- 
ford V.  State,  94  Ga.  774.  21  S.  B.  992,  a  doubt 
was  intimated  whether,  by  the  use  of  the 
words  "and  not  for  transportation  alone," 
this  court  intended  to  express  the  view  that 
carrying  a  pistol  concealed  In  a  basket  or 
bag  for  transportation  only  would  not  be  a 
criminal  ofTonse.  Be  this  as  it  may,  the 
question  whether  or  not  having  or  carrying 
about  the  person  in  a  satchel,  "for  transpor- 
tation alone,"  a  pistol  not  exposed  to  view 
is  a  violation  of  section  841  of  the  Penal 
Code,  is  nowhere  made  in  the  present  case. 
There  is  nothing,  either  In  the  evidence  or 
in  the  statement  of  the  accused,  tending  to 
show  that  he  set  up  or  relied  npon  any  such 
defense;  and  It  does  not  appear  that  the 
trial  Judge,  in  charging  or  In  refusing  to 
charge,  in  any  manner  dealt  with  the  ques- 
tion Just  stated.  The  case  was  a^ued  here 
by  briefs.  There  is  no  contention  in  the 
brief  filed  by  counsel  for  the  plaintiff  In  er- 
ror that  the  accused  should  have  been  ac- 
qnltted  npon  the  idea  that  he  waa  carrying 


the  pistol  "for  transportation  alone."  The 
only  points  Insisted  upon  in  that  brief  were 
(1)  that  the  accused  did  not  have  the  pistol 
"about  his  person,"  even  conceding  he  had 
placed  it  in  his  satchel;  and  (2)  that  the 
evidence  failed  to  show  the  pistol  was  in 
fact  in  the  satchel  while  In  the  possessiob 
of  the  accused.  It  would  th^efore  be  Im- 
proper for  this  court  to  undertake  now  to 
decide  whether  or  not  It  would  be  penal  for 
a  person  to  carry  a  pistol  concealed  in  a 
satchel,  when  It  affirmatively  appeared  that 
hie  only  purpose  In  so  doing  was  to  convey 
the  weapon  from  one  place  to  another.  Ac- 
cordingly, we  simply  hold  that,  on  the  facts 
appearing  In  the  record  before  us,  a  con- 
viction was  warranted.  In  support  of  our 
present  decision,  see  State  v.  McManns.  89 
N.  a  S66;  6  Am.  &  Stag.  Enc.  Law  (2d  Ed.) 
p.  and  authorities  cited  in  note  1.  Judg- 
ment alBmied.  All  the  Justices  concurring. 


KA.T  T.  FliBBTWOOD. 
(Saprsnu  Oonit  of  Geocgla.  De&  17,  18B&) 
Aonov  oit  AoooDMT— Bwaaon. 
In  the  trial  of  a  salt  whwe  the  defend- 
ant admits  an  indebtedness  to  the  plaintig,  bat 
claims  that  the  amount  of  such  indebtedness  baa 
been,  by  arreement  with  the  plaintiff  and  a  third 
person,  paid  over  to  such  thira  pwsMi,  the  recMd 
m  a  auit  by  the  plaintiff  against  sodi  thfid  per- 
son upon  an  account,  embracing  namerons  items, 
mnning  through  a  namb^  of  years,  to  wlii<^  ia 
filed  a  plea  of  net-off  npon  an  account  of  sinular 
nature,  at^  which  was  tried  before  the  alleged 
agreement  was  entered  into,  and  resulted  in  a 

i'lidgment  In  favor  of  such  third  person  for  a 
>alance  due,  while  not  coaclnsive  evidence  that 
ail  matters  of  account  between  the  parties  were 
settled  in  such  suit  Is  admissible  in  evidence 
OS  a  circumstance  tending  to  establish  that  anch 
is  the  fact;  but  it  is  sulqect  to  explanatton. 
(SyllaboB  by  the  Court) 

Brror  from  ■uperior  oonrt  Tdtalr  ooonty; 
0.  G.  Smith,  Judge. 

Actloa  1^  W.  F.  Raj  agalnat  Grean  rieet- 
wood.  Judgment  for  defendant;  and  plain- 
tiff brings  error.  Reversed. 

D.  C.  McLennan,  for  plaintiff  In  errar. 
Bason  A  McBae,  for  defendant  In  wror. 

COBB,  3.  Ray  sued  Fleetwood  upon  an 
account  as  follows:  "1896,  Feb.  6.  To  one- 
half  Interest  in  one  scab  raft  of  pine  timt>er. 
consisting  of  60  pieces.  In  Ocmulgee  river, 
in  Coffee  county,  $92.  1896,  Feb.  10.  By 
cash,  $22.50.  Balance  due,  169.50."  Frt>m 
the  evidence  at  the  trial  it  appeared  that  the 
60  pieces  of  timber  mentioned  In  the  ac- 
count were  furnished  to  the  pialnUft  by  Mra. 
Mary  E.  Glrtman,  under  an  agreement  that 
he  was  to  cut  and  haul  the  timber,  raft  It  to 
Darien,  and  sell  It.  and  they  were  then  to 
divide  the  proceeds  equally.  The  defendant 
agreed  with  the  plaintiff  to  buy  the  plain- 
tiff's half  Interest  in  the  timber  for  $92.  pro- 
vided be  could  buy  the  other  half  interest 
from  Mrs.  Otrtman.  Mrs.  Glrtman  sold  the 
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defendant  her  half  intereat.  and  the  plaintiff 
delivered  the  timber  to  him.  The  transac- 
tion occnrred  about  February  1,  1897.  The 
defendant  snbaequently  paid  plaintiff  the 
$22.50  credited  on  the  account  sued  on,  bat 
paid  the  balance  of  the  $92  to  Mrs.  Glrtman. 
According  to  the  defendant's  erldence,  the 
plaintiff  authorized  him  to  p&y  this  money  to 
her.  Mrs.  Glrtman  testified  that  the  plain- 
tiff oved  her  husband's  estate,  of  wbleb  she 
was  admlnlBtratrlx,  |100  or  over,  and  she  let 
him  cut  the  timber  to  pay  what  he  owed  the 
estate,  agreeing  to  dWlde  the  proceeds  with 
him  as  above  stated,  and  when  the  defend- 
ant came  to  her,  with  the  plaintiff,  to  buy 
her  Interest  Id  the  timber,  the  plaintiff 
agreed  for  the  defendant  to  pay  her,  on  the 
account  he  owed  the  estate,  the  money  com- 
ing to  him  for  tals  Interest  In  the  timber, 
except  about  $20,  which  the  defendant  was 
to  pay  him.  She  and  plaintiff  had  a  law- 
suit In  a  Justice's  court  some  time  after  the 
"timber  transaction."  He  sued  her  as  ad- 
ministratrix of  her  hosband's  estate,  and  the 
case  was  disposed  of  some  time  In  May, 
1897.  The  plaintiff,  in  bis  testimony,  de- 
nied that  he  had  agreed  that  the  money 
should  be  paid  to  her.  He  testified  that,  at 
the  time  of  the  sale  of  the  timber  to  the  de- 
fendant, she  claimed  that  he  (plaintiff)  had 
made  an  account  in  her  name  with  Cook  & 
Co.,  and  she  wanted  the  defendant  to  hold 
up  the  money  coming  to  the  plaintiff  until 
tbat  account  was  settled;  that  he  (plaintiff) 
denied  that  he  had  made  such  an  account; 
but  agreed  that  the  defendant  should  hold 
up  the  money,  except  $22.60,  until  be  could 
satisfy  her  that  he  had  made  no  sucb  ac- 
coont;  and  they  were  to  meet  at  her  bouse 
at  a  specified  time  after  the  sale  of  the  tim- 
ber by  the  defendant  The  defendant  did 
not  meet  him  as  agreed,  but  paid  the  money 
to  Mrs.  Glrtman  without  his  consent.  The 
trial  resulted  in  a  verdict  for  the  defendant 
The  plalntlfTs  motion  for  a  new  trial  was 
overruled,  and  the  movant  excepted. 

£rror  Is  assigned  in  the  motion  for  a  new 
trial  upon  the  refusal  of  the  court  to  admit 
In  evidence  a  certified  copy  of  the  record  of 
a  certain  case  In  the  justice's  court  between 
plaintiff  and  Mrs.  Glrtman;  the  evidence 
being  offered  for  the  purpose  of  showing 
tbat  he  was  not  indebted  to  her  for  the  tim- 
ber Involved  In  the  present  litigation,  and 
tbat  she  did  not  hold  any  demand  against 
blm  for  the  timt>er,  and  for  the  additional 
purpose  of  impeaching  her  testimony.  The 
paper  referred  to  was  attached  to  the  mo* 
tion  for  a  new  trial,  and  was  the  record  of 
a  suit  brought  on  April  16, 1897,  by  the  pres- 
ent plaintiff  against  Mrs.  Glrtman,  as  ad- 
ministratrix, upon  an  open  account  contain- 
ing numerous  items,  bearing  dates  from  June 
1,  1890,  to  August  1895.  with  a  credit  of 
leaving  the  net  amount  claimed  to  be 
due,  (100.  No  Item  In  this  account  seems  to 
have  any  relation  to  the  timber  transaction 
Involved  In  the  present  suit   To  this  suit 


Mrs.  Glrtman  filed  a  plea  of  set-off,  upon  an 
accoimt  ooatolnlng  fbB  following  Items: 

To  one  note,  paid  as  per  ctmtract  made 
for  the  porchaae  of  one  sewing  ma- 
chine .  .VT   ?  B2  00 

T^  400  bandies  of  fodder,  800  lbs.,  at 

fl.00    8  00 

To  250  bnndtes  of  fodder,  000  lbs.,  at 

*1.00    5  00 

To  46  lbs.  hacon,  at  10   4  60 

To       lbs.  laid,  at  10   46 

To  12  bus.  oC  com,  at  76   9  00 

To  3  pks.  peas^  at  $2.20   1  68 

To  H  bo-        potatoes,  at  SO   25 

To  18  sticks  of  timber,  at  $1.00   28  00 

To  one  promissory  note,  payable  to 
Warren  Qirtman  or  bearer,  dated  and 
due.  due  and  payable  in  1694  St  _ 
1806   Vr....,   82  70 

lUl  78 

For  gaaiM   3  00 

$114  78 

On  May  10,  1807,  this  case  was  tried,  and 
resulted  in  a  Judgment  in  favor  of  Krs.  61r^ 
man  against  Ray  for  $9.86. 

We  think  this  evidence  should  have  been 
admitted.  The  evidence  In  the  present  case 
was  sharply  confilctlng  on  the  controlling  Is- 
sue; that  is,  whether  Ray  had  ever  author- 
ized Fleetwood  to  pay  to  Mrs.  Glrtman  the 
balance  due  him  for  his  one-half  interest  In 
the  raft  of  timber.  The  contention  of  Ray 
was  that  he  did  not  give  the  authority,  and 
his  reason  for  the  same  was  that  he  did  not 
owe  Mrs.  Glrtman,  as  administratrix,  any- 
thing, except  the  amount  of  the  Judgment 
recovered  in  the  suit,  the  record  of  which 
was  offered  in  evidence,  and  that  therefore, 
there  was  no  occasion  for  the  arrangement 
which  Fleetwood  claimed  had  been  made 
between  Mrs.  Glrtman,  Ray,  and  himself. 
The  testimony  of  Mrs.  Glrtman  was  that 
Ray  owed  the  estate  of  her  deceased  husband 
a  debt  of  $100  or  over,  and  that  it  was  in 
part  payment  of  this  claim  that  he  bad  au- 
thorized Fleetwood  to  pay  over  to  her  the 
balance  due  on  the  purchase  money  of  the 
raft  of  timber.  The  plea  of  set-off  filed  by 
Mrs.  Girtman  in  the  suit  in  the  Justice's 
court  sets  up  a  claim  against  Ray  In  favor 
of  the  estate  of  her  husband  of  something 
over  $100.  If  this  was  the  claim  referred 
to  In  her  testimony,  the  Judgment  rendered 
in  the  suit  between  her,  as  administratrix, 
and  Ray  was  a  settlement  of  the  matter,  and 
evidence  of  this  settlement  would  be  a  strong 
circumstance  tending  to  support  his  conten- 
tion. It  does  not  distinctly  appear  from  the 
evidence  of  Fleetwood  or  Mrs.  Glrtman  when 
the  alleged  agreement  with  Ray  was  made. 
It  can  be  inferred,  however,  from  their  tes- 
timony, that  It  was  before  the  suit  in  the 
Justice's  court.  It  can  be  gathered  from  the 
testimony  of  Ray  that  If  any  agreement  was 
ever  entered  Into,  It  could  not  have  been 
made  until  after  the  Judgment  in  the  jus- 
tice's court;  he  giving  aa  one  of  his  reasons 
why  be  did  not  enter  into  this  agreement 
tbat  his  only  Indebtedness  to  the  estate  of 
Glrtman  was  the  Judgment  rendered  on  this 
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suit  In  the  Justice*!  court  It  Is  true  that, 
In  the  order  oTerrolInK  the  motion  for  a  new 
trial,  the  judge  says  that  the  evidence  shows 
that  the  "timber  tranaactton"  was  In  Feb- 
ruary, 1897;  but  this  probably  does  not 
refer  to  anything  more  than  so  much  of  the 
transaction  as  related  to  the  purchase  by 
Fleetwood  of  the  Interests  of  Ray  and  Mrs. 
GIrtman  In  the  raft  of  timber.  In  the  light 
ot  the  record,  the  meaning  at  the  expression 
"timber  transaction,"  as  used  In  the  judge's 
order,  must  be  limited  In  this  way.  If  the 
agreement  between  Ray  and  Fleetwood  that 
the  amount  due  by  the  latter  to  tb»  iformer 
should  be  paid  orer  to  Bfrs.  GIrtman  was 
entered  Into  after  the  suit  In  the  justice's 
court.  It  Is  apparent  that  the  record  of  that 
suit  would  be  admlaslMe  as  a  circumstance 
to  discredit  the  testimony  of  Mrs.  Qlrtman 
as  to  Ray's  Indebtedness  to  the  estate  of  ber 
husband  at  the  time  of  the  alleged  agree- 
ment While  It  is  true  that  a  defendant  Is 
not  bound  to  plead  all  matters  of  set-off 
which  be  bas  against  a  plaintiff,  stin,  when 
matters  of  a  certain  character  are  so  plead- 
ed, and  others  of  similar  character  are  omi^ 
ted,  and  are  attempted  to  be  enforced  in  sub- 
sequent transactions,  the  fact  tbat  such 
other  matters  were  not  relied  upon  in  the 
plea  is  a  drcamstance  tending  to  establish 
that  the  subsequent  claim  did  not  In  fact 
exist  When  this  record  la  admitted,  It  la, 
of  course,  subject  to  ezplanatioo;  and  it 
may  be  shown  that  Ray  was  Indebted  to 
Mrs.  GIrtman,  as  administratrix.  In  another 
amount  uot  embraced  In  this  suit  aud  up- 
on which  had  been  credited  the  amount  paid 
Mrs.  GIrtman  by.  Fleetwood,  or  any  otber 
fact  tending  to  .show  that  Ray  at  the  time 
of  the  alleged  agreement  was  really  indebted 
to  the  estate  of  GIrtman.  Belug  subject  to 
such  acplanation,  the  evidence  rejected  is 
not  of  great  probative  value,  but  the  plain- 
tiff was  entitled  to  the  benefit  of  It  In  order 
that  the  jury  might  pass  on  its  worth;  and 
we  think  the  case  should  be  tried  again, 
with  this  evidence  before  the  Jury.  Judg- 
.  ment  rerened.  All  the  justices  concurring. 


DATI8  V.  8TAT1D. 
(Supreme  Court  of  Georgia.  Nov.  IB,  1808.) 
BoKSLART— BviDSHOB— Varianok— Coxrssaiox. 

1.  On  the  trial  of  a  person  charged  with  bur- 
glary, by  breaking  and  entering  a  railroad  depot 
with  latent  to  steal  therefrom  certain  goods,  it 
was  not  error  in  the  court  to  refuse  to  rule  out 
testimony  of  a  witness  who  swore  from  his 
memory,  after  having  made  a  personal  examina- 
tion of  ue  goods,  what  amouat  of  the  particular 
class  alleced  to  have  been  stden  was  shipped 
and  Btored  in  the  depot  before  the  burglary,  and 
what  quantity  had  been  missed  therefrom  after 
the  breaking  and  entering,  although  it  appeared 
that  the  amount  of  such  goods  was  also  indicated 
by  waybills  in  the  custody  of  the  witness. 

2.  Where,  on  the  trial  of  an  indJctmi-at  for 
burglanr  which  charged  the  accused  with  break- 
ing and  entering  the  depot  of  the  "CStattanooga 


Southeni  Railroad  Oompany."  proof  was  made 
by  the  state  that  the  depot  of  the  company 
named  was  burgUrioosly  enteted  as  charged,  tes- 
timonji  offered  In  behalf  of  the  defendant  to 
the  effect  that  the  corporate  name  of  the  own- 
er of  the  depot  was  "Chattanooga  Southern  Rail- 
war  Company,*'  .even  if  wbnltted,  would  not  es- 
tabllBb  a  material  variance  between  the  allega- 
tions In  the  indictment  and  the  proof. 

3.  Proof  of  the  corpus  delicti  may  be  auffldect 
corroboration  of  a  confession  of  guilt  to  sostaia 
a  verdict  of  guilty.  There  was  no  error  in  the 
court  so  chaffing  the  jury;  the  court  expressly 
stating,  in  the  same  connection,  that  such  proof 
"might  be  a  form  of  corroboration,  but  the  jury 
in  every  case  are  the  judgea  of  what  comdwra- 
tions  are  aufflcieot" 

(Syllabus  br  the  Court) 

Error  from  superior  court.  Walker  county; 
W.  M.  Henry,  Judge. 
Wilson  Davla  was  convicted  ot  baigJaxT, 

and  brings  error.  Affirmed. 

OopeUnd  &  Jackson,  for  plaintiff  In  onx. 
Mowi  Wright,  8oL  Oan.,  for  the  Btat)& 

LEWIS,  J.  Wnson  Davis  was  Indicted  by 
the  grand  Jury  of  Walker  county  for  the  of- 
fense of  burglary,  "for  that  on  the  24th  day 
of  April,  1807,  In  the  county  aforesaid,  he  did 
unlawfully,  bur^^rioualy.  and  feloniously 
break  and  enter  into  'the  depot  of  the  Chat- 
taaooga  Southern  Railroad  Co.,  at  Kmslng- 
ton,  Ga.,  said  depot  being  a  place  where  val- 
uable goods  were  stored  and  kept,  with  Intent 
to  commit  a  larceny  therein,  the  said  Intent 
being  then  and  there  to  take  and  carry  away 
seven  sacks  of  cotton-seed  meal,  of  tiie  value 
of  ten  dtdlars,  with  Intent  to  steal  the  same." 
On  the  trial  of  the  case  there  was  proof  in- 
troduced by  tiie  state  that,  when  the  depot 
was  closed  on  a  certain  afternoon,  there  was 
a  given  quantity  of  cotton-seed  meal  there- 
in, and  that  the  next  morning  sevMi  sadcs 
of  this  meal  were  found  missing.  It  further 
appeared  that,  while  one  of  the  windows  vras 
up  in  the  depot  the  blinds  to  the  same  were 
closed,  and  that  the  next  morning  the  blinds 
were  found  open  and  the  window  down.  The 
defendant  confessed  to  entering  the  depot 
and  taking  therefrom  the  seven  sacks  of  cot- 
ton-seed meal,  and  carrying  them  to  a  certain 
place.  He  implicated  in  his  confession  an- 
other party  as  an  accomplice,  who,  be  stated, 
made  the  opening  In  the  depot  for  him  be- 
fore he  entered.  Cotton-seed  meal  answering 
to  the  description  of  that  stolen  was  found  ai 
the  place  where  the  defendant  stated  he  had 
put  the  stolen  goods.  The  defendant  was 
found  guilty,  with  recommendation  that  be  be 
punisbed  as  for  a  misdemeanor,  and.  upon 
overruling  his  motion  for  a  new  trial,  he  ex- 
cepted. 

1.  The  first  assignment  In  the  motion  for 
a  new  trial  Is  that  the  court  erred  in  overrul- 
ing the  motion  of  movant  to  rule  out  the 
evidence  of  the  witness  Smith  redative  to  the 
date  of  receiving  the  goods  allied  to  have 
been  taken  from  the  depot  at  Kensington, 
the  fact  of  receiving  such  goods,  and  the 
amount  received.  This  motion  was  based  iq>- 
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on  the  sroond  Out  It  appeared,  from  the  erl- 
dence  of  said  wltneas,  that  the  alleged  facta 
testified  to  were  In  writing.  It  appeared, 
from  the  testimony,  that  the  only  writings  on 
the  subject  were  waybills,  giving  the  amount 
of  the  goods  that  had  been  shipped  to  this  de- 
pot. But  the  witness  did  not  undertake  to 
testify  to  the  contents  of  the  waybills,  or  any 
other  written  Instrument  He  testified  from 
his  recollection,  after  having  Inspected  and 
counted  the  sacks  of  cotton-seed  meal,  both 
before  and  after  the  alleged  crime,  as  to 
what  was  stored  In  the- depot,  and  what  had 
been  taken  therefrom.  The  waybills  alone, 
instead  of  being  the  highest  proof  of  this  fact, 
would  not  have  been  any  proof  at.  all.  They 
could  only  serre  as  a  memoranda  to  refresh 
the  recollection  of  the  witness  as  to  what 
goods  were  actually  in  the  depot:  but  It  seem- 
ed the  witness  needed  no  such  aid,  and,  man- 
ifestly, his  testimony  on  the  subject  was  ad- 
mlsaiUe,  and  was  evidence  of  as  hl^  a  diar- 
acter  as  could  have  been  procured. 

2.  Complaint  Is  further  made  that  the  court 
erred  in  refusing  to  admit  in  evidence  the 
act  of  the  legislature,  approved.  October  27, 
1808,  showing  that  the  same  line  of  railroad 
npon  which  the  depot  was  located  was  incor- 
porated as  the  "Chattanooga  Southern  Rail- 
way Company."  The  Indictment  charged  the 
depot  to  belong  to  the  "Chattanooga  Southern 
Railroad  Company."  The  object  of  this 
proof  was,  manifestly,  to  show  that  the  de- 
pot was  not  the  property  of  the  company 
named  in  the  Indictment,  but  of  another  com- 
pany. We  think  there  was  clearly  no  error 
In  refusing  to  allow  the  proof  offered.  It 
was  proven  by  the  state  that  the  depot  be- 
longed to  the  Chattanooga  Southern  Rail- 
road Company,  as  charged  In  the  Indictment 
Sttea  if  the  proof  had  shown  that  the  name 
of  the  corporation  owning  the  depot  was  Im- 
properly stated,  by  Its  being  called  a  "rail- 
road," Instead  of  a  "railway,"  company,  we 
do  not  think  such  a  slight  variance  between 
the  allegation  and  proof  would  have  been 
fatal.  As  will  be  seen  by  the  case  of  Jack- 
son V.  State,  76  Oa.  652  <Syl.  point  6),  and 
the  opinion  of  the  court  on  page  567,  the 
controlling  question  upon  this  point  Is  wheth- 
er or  not  "the  indictment,  by  Its  description, 
sufflciently  Identifies  the  artificial  person  it 
noentlons  as  the  same  being  as  that  which  Is 
created  by  the  act  of  the  legislature."  The 
words  "railway"  and  "railroad"  have  Identi- 
cally the  same  meaning,  and  we  think  the 
Identiflcatlott  of  the  owner  of  the  depot  in  this 
case  was  sufllclently  clear  from  the  descrip- 
tion In  the  Indictment,  notwithstanding  there 
might  hare  been  a  slight  error  made  in  the 
use  of  a  wrong  word  identical  In  meaning 
and  similar  In  sonnd  to  the  particular  term 
used  in  the  charter.  There  Is  no  doubt  that, 
as  a  general  rule  of  law,  when  an  Indictment 
alleges  that  pn^rty,  which  Is  the  subject- 
matter  of  snch  a  crime  as  larceny  or  bui^lary, 
belongs  to  a  corporation,  the  name  of  the  cor- 
pomttoB  should  be  proved  as  laid,  and  any 


material  variation  would  be  fataL  1  Bish. 
New  Cr.  Proc.  H  488.  682. 

There  la  some  conflict  at  authority  as  to 
what  would  constitute  a  material  variation  In 
such  matters.  In  the  cue  of  McGary  v.  Peo- 
ple, 46  N.  T.  153, 154,  the  Indictment  for  arson 
charged  the  bnlldliig  fired  as  belonging  to  the 
'Thcenlz  Mills  Conq^y,**  and  it  appeared  on 
the  trial  that  the  true  corporate  name  of  the 
company  owning  the  building  was  the  "Phce- 
nlx  Mills  of  Seneca  Falls."  It  was  there  held 
the  variation  was  fatally  defective.  In  the 
case  of  Sykes  v.  People,  132  lU.  32,  28  N.  B. 
891,  the  Indictment  charged  an  taitention  to 
defraud  tiie  ^'Merchants'  Loan  &  Tmst  Com- 
pany, oi^nized  and  Incorporated  under  and 
by  virtue  of  the  laws  of  the  state  of  Illinois." 
The  proof  showed  that  the  name  of  the  cor- 
poration was  Mie  "Merchants'  Savings,  Loan 
&  Trust  Company,"  and  snch  variance  was 
h^d  to  be  tetal.  In  both  these  cases,  how- 
ever, it  will  be  seen  tiliat  there  was  a  total 
omission  of  an  entire  word  or  words  which 
formed  an  Int^iral  port  of  the  corporate 
name.  These  declalona  are  the  strongest 
have  be^  able  to  find  that  wonld  even  tend 
to  support  a  contrary  view  to  dur  ruling  in 
this  case;  but  it  will  be  readily  seen  that  the 
variation  between  the  Indictment  and  proof 
in  each  of  those  cases  is  much  greater  than 
what  exists  In  the  case  at  bar.  Here  Iherfe 
Is  no  omission  of  an  Integral  part  of  the  cor- 
porate name,  but  merely  the  use  of  a  wrong 
word,  which  means  identically  the  same  thing 
as  the  word  used  In  the  charts.  The  deci- 
sions, however,  cited  In  the  New  York  and  Il- 
linois cases  above,  we  think  in  conflict  with 
the  rule  In  Com,  v.  Jacobs,  152  Mass.  276,  25 
N.  E.  463,  where  It  was  decided  ttiat  no  fatal 
variance  existed  where  the  indictment  used 
the  words  "Warren  Club,"  and  the  proof 
showed  that  the  corporate  name  was  the 
"Warren  Social  Club,"  If  the  club  was  as  well 
known  by  one  name  as  the  other.  In  accord 
with  the  principle  ruled  In  the  Massachusetts 
case  Is  the  decision  of  this  court  In  Rogers  v. 
State.  90  Oa.  463, 16  S.  E.  205.  In  which  it  was 
held  that,  where  an  indictment  chained  the 
cotton  was  stolen  from  the  possession  of  the 
"Central  Railroad  &  Banking  Company."  and 
the  proof  showed  that  the  corporate  name  of 
the  company  that  had  possession  of  the  goods 
was  the  "Central  Railroad  &  Banking  Com- 
pany of  Georgia,"  the  variance  was  Immate- 
rial. In  the  case  of  Putnam  v.  U.  S.,  162  U.  S. 
687-691,  16  Sup.  Gt.  923,  the  above  cases 
from  New  York  and  Illinois  are  referred  to, 
but  not  Indorsed,  while  the  decision  of  this 
court  In  Rogers  v.  State  Is  approved.  The  ex- 
act question  raised  by  this  record  was  ruled 
in  the  case  of  State  v.  Goode,  68  Iowa,  593, 
27  N.  W.  772,  where  It  was  decided:  "That 
the  company  from  which  the  alleged  embe^ 
zlement  was  made  was  called  'Railroad  Com- 
pany' In  the  indictment  and  instructions, 
while  Its  corporate  name  was  'Railway  Com- 
pany,' held  to  be  Immaterial." 

We  think,  therefore,  that  it  Is  well  estab- 
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Ushed  by  authority  that  while,  as  a  general 
rule,  the  proof  should  conform  to  the  allega- 
tlMiB  In  the  Indictment,  both  with  respect  to 
the  name  of  the  defendant  and  to  names  of 
other  persons  necessary  to  be  described,  yet  a 
variance  not  affecting  the  Identity  of  the  par- 
ties will  be  ImmaterlaL  10  Bnc.  PL  &  Prac 
p.  510.  Applying  this  rule  to  the  case  under 
consideration,  we  think  there  can  be  no  ques- 
tion that  the  variance  sought  to  be  shown  by 
plaintiff  In  error  ia  utterly  Immaterial.  It 
could  not  possibly  have  affected  the  Identity 
of  the  corporation  alleged  to  be  the  owner  of 
the  depot  The  state  proved  by  witnesses 
that  that  was  the  depot  belonging  to  the  com- 
pany named  in  the  Indictment  Manifestly, 
then,  the  company  was  known,  at  least,  by 
some,  imder  the  descriptive  name  set  forth  In 
the  Indictment  Even  the  agent,  an  employd 
of  the  corporation  itself,  who  Is  presumed  to 
be  familiar  with  the  name  by  which  his  com- 
pany Is  ordinarily  called,  gives  it  the  Iden- 
tical name  mentioned  in  the  indictment, 

3.  Exception  was  taken  to  the  charge  of  the 
court  to  the  effect  that  a  confession  of  guilt 
might  be  corroborated  by  proof  of  the  corpus 
delicti;  the  court  In  this  ctmnectlon  charging 
the  jury.  In  substance,  tnat  if  they  believed 
it  was  satisfactorily  established  that  a  bur- 
glary had  been  committed  by  somebody,  as 
charged  in  the  Indictment,  then  "that  would 
be  a  sufficient  corroboration  of  the  confession 
to  Justify  a  convlctl<m.  If  the  Jury  believe 
that  It  was  sufficient  corroboration;  that  is,  It 
might  be  a  form  of  corroboration,  but  the 
Jury  In  every  case  are  the  Judges  of  what  cor- 
roborations are  sufficient"  Error  Is  assigned 
on  this  charge,  on  the  ground  that  It  strongly 
tended  to  express  an  opinion  of  the  court 
against  movant  While  the  charge  of  the 
court  was  rather  awkwardly  expressed,  yet 
we  think  the  manifest  meaning  can  be  gather- 
ed therefrom  that  it  was  not  the  purpose  of 
the  court  to  charge,  as  a  matter  of  law,  that 
proof  of  the  crime  having  been  committed 
was  sufficient  corroboration  of  a  confession, 
but  simply  to  state  that  the  Jury  were  au- 
thorized to  draw  this  conclusion,  and  that  the 
sufficiency  of  the  corrotwration  was  one  en- 
tirely for  them  to  pass  upon.  The  question 
as  to  whether  a  confession  was  made,  and 
whether  a  crime  had  been  committed  as  char- 
ged, was,  under  the  charge  of  the  court  left 
entirely  with  the  Jury,  and  there  was  no  In- 
timation of  any  opinion  on  these  facts,  at 
complained  of  by  plaintiff  in  error. 

The  only  remaining  grounds  In  the  motion 
are  those  of  a  general  nature,— that  the  ver- 
dict Is  contrary  to  law  and  evidence.  It  will 
be  observed,  from  the  brief  recital  of  the 
facts  above  given,  that  the  burglary  was  not 
only  shown,  but  a  confession  of  guilt  was  es- 
tablished, and.  In  addition  to  being  corrobo- 
rated by  proof  of  the  burglary,  was  corrob- 
orated further  by  the  fact  that  the  goods 
were  found  where  the  defendant  stated  In  his 
confesidon  he  had  carried  them.  We  think, 
therefore,  the  testimony  not  only  Bustaliu^ 


but  demands,  a  verdict  of  gaBty.  JndgmCTt 
affirmed.  All  the  Justices  ooDcnrring,  except 
SIMMONS,  C.  abwnt.  and  LUMPKIN,  P. 
J„  absent  on  acooant  of  at^en. 


BATTLE  V.  STATE. 
(Supreme  Coart  of  Georgia.   Nov.  16.  1898.) 

HoHIOIDa— IVSTKnOTIOHB^EviDBIIOK— NbW  TkUL 

— Rbuarkb  of  Codksbl. 

1.  The  written  request  to  charge  was  tally 
covered  by  the  chargt  given. 

2.  The  prompt  condemnation  by  the  court  of 
the  improper  language  used  by  the  solicitor  gen- 
eral, and  the  instruction  to  Uie  jury  that  they 
should  be  controlled  by  the  evidence  only  in  try- 
ing the  case,  were  snffldent  to  counteract  any 
injurious  effect  to  the  defendant  which  such  lan- 
guage mav  have  tended  to  produce  upon  the 
minds  of  the  jury.  » 

3.  There  was  no  merit  in  the  ground  of  the 
motion  for  a  new  trial  based  on  the  alleged 
newly-discovered  evidence, 

4.  The  evidence  demanded  a  verdict  of  guilty, 
the  Jury  saw  fit  not  to  recommend  imprisonment 
in  the  penitentiary  for  life,  and  there  was  no 
error  in  overruling  the  motion  for  a  new  tiiaL 

(Syllabus  by  tiie  Court.) 

Error  froito  superior  court,  Greene  county; 
John  C  Hart,  Judge. 

Reuben  Battle  was  convicted  of  murder, 
and  brings  error.  Affirmed. 

Jas.  Davison,  for  plaintiff  in  error.  H.  G. 
Lewis,  Sol.  Gen.,  and  J.  H.  Tenell.  Atty. 
Gen.,  for  the  State. 

FISH,  J.  Upon  the  trial  of  Reuben  Bat- 
tle, charged  with  the  murder  at  James  Davis, 
there  was  a  verdict  of  guilty,  without  a  rec- 
ommendation. The  testimony  of  the  wit- 
nesses for  the  state  was  to  the  effect  that 
BatUe  assassinated  Davis.  When  the  state 
closed  its  evidence,  defendant's  counsd  an- 
nounced that  he  would  only  contend  that 
the  defendant  should  be  recommended  to 
imprisonment  for  life.  The  defendant;  Id 
his  statement  admitted  the  aasaaalnation, 
and  said  he  shot  Davis  because  the  latter  had, 
several  days  prior  to  the  homicide,  cursed 
him  and  threatened  to  kill  him,  and  be  fear- 
ed such  threat  would  be  carried  into  effect. 
The  grounds  of  the  orlgmal  motion  tor  a 
new  trial  were  that  the  verdict  was  con- 
trary to  law  and  the  evidence,  etc 

1.  The  first  ground  of  the  amended  mo- 
tion was  that  the  court  erred  in  refusing  to 
charge  the  following  written  request:  "Tbe 
law  leaves  with  you  in  capital  cases  the  dis- 
cretlon  of  fixing  tbe  punishment  at  Impris- 
onment for  life,  or  of  fixing  the  death  pen- 
alty. TbiB  IB  a  matter  whldi  Is  governed 
by  no  rule  save  your  discretion.  If  you  fix 
the  death  penalty,  or  If  you  make  it  life  im- 
prisonment in  either  event  you  have  dis- 
charged your  duty  under  your  oath  and  ud- 
der  the  law."  The  court  in  Its  charge,  In- 
structed the  Jury:  "The  punishment  for  the 
offense  of  murder  Is  death,  but  it  Is  within 
the  discretion  of  the  Jury  trying  tbe  case  to 
recommend  that  tbe  def«idant  be  ImprisoD- 
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ed  In  the  iteoltentlary  for  life.   •    •   •  If 
you  believe,  from  tbe  evidence  In  this  case, 
tbat  tlie  defendant,  Reuben  Battle,  assaulted 
tbe  person  alleged  in  the  Indictment,  and  If 
70a  believe  that  with  malice  aforethought 
he  killed  the  deceased,  at  the  time  and  place 
and  Id  tbe  manner  alleged  In  the  Indictment, 
It  would  be  year  duty  to  return  a  verdict  of 
guilty,  either  with  or  without  a  recommenda- 
tion to  mercy,  as  you  see  proper."   And,  In 
Instructing  the  jury  aa  to  the  forms  of  the 
different  verdicts,  the  court  said:    "Or  you 
can  say,  'We  the  Jury  find  the  defendant 
guilty,  and  recommend  that  be  be  imprison- 
ed Id  the  penitentiary  for  life,'  and  in  that 
event  yoor  verdict  would  be  the  sentence  of 
the  court"   There  are  many  rulings  of  this 
court  to  the  eCtect  that  the  court  Is  not  bound 
'  to  charge  in  the  exact  language  of  a  request, 
and  that  a  new  trial  will  not  be  granted  for 
refasli^  to  charge  as  requested,  when  the 
charge  given  substantially  covers  the  re- 
quest.  Long  V.  State,  12  Ga.  2M;  ToUeson 
T.  State,  97  Ga.  352.  28  S.  S.  993;  Keener  v. 
State,  97  Ga.  388,  24  S.  R  28.   See  a  num- 
ber of  civil  cases  cited  under  section  5479, 
p.  1667,  C9v.  Code.  The  charge  given  In  the 
case  under  consideration  was  clear  and  ac- 
curate ae  to  the  Jury's  discretion  to  recom- 
mend that  the  defendant  be  punished  by  Im- 
prisonment In  the  penitentiary  for  life,  in 
the  event  they  should  find  him  guilty  of  mur- 
der.   The  court  expressly  instructed  them 
that  the  recommendation  was  in  their  dis- 
cretion, that  they  could  make  it  if  they  saw 
proper,  and  gave  the  form  of  the  verdict  con- 
taining a  recommendation,  and  told  them.  If 
they  returned  such  a  verdict,  the  sentence 
of  the  court  would  be  In  accordance  there- 
with. The  request  was  fnlly  covered  by  the 
cbaiKC. 

2.  In  the  second  ground  of  the  amended 
motion  for  a  new  trial,  complaint  Is  made 
that  the  solicitor  general.  In  bis  argument 
to  the  jury,  said:    "You  must  do  It.  The 
time  has  come  In  the  history  of  the  country 
when  it  Is  demanded,"— meaning  that  tbe 
Jury  should  And  the  defendant  guilty  with- 
out a  recommendation  of  life  Imprisonment 
in  the  penitentiary.    As  to  this  ground,  the 
court  certlfles  as  follows:   "The  solicitor  gen- 
eral used  tbe  language  as  stated,  and  coun- 
sel  for  defendant  immediately  complained 
thereof,  and  asked  me  to  charge  the  Jury 
not  to  be  controlled  by  the  appeal  of  coun- 
sel;  and  I  immediately  told  the  Jury  that 
tbe  language  of  the  solicitor  general  was  im- 
proper, and.  In  trying  this  case,  they  would 
be   controlled  only  by  the  evidence."  We 
a.re   of  the  opinion  that  this  prompt  con- 
demnation by  the  court  of  the  Improper  lan- 
guage  of  the  solicitor  general,  and  the  in- 
struction to  the  Jury  that  they  should  be 
controlled  only  by  the  evidence  In  trying  the 
case,  were  sofflcIeDt  to  have  counteracted  any 
injurioua  effect  to  tbe  defendant  which  such 
lansnase  may  have  tended  to  produce  upon 
the  minds  of  tbe  J1U7.   There  was  no  mo- 
32  S.K.-11 


tlon  for  a  mistrial  Hudson  v.  State,  101  Ga. 
520,  28  8.  E.  1010. 

3.  The  third  and  last  ground  of  tbe  amend- 
ed motion  for  a  new  trial  was  based  upon 
alleged  newly-discovered  evidence.  The  affi- 
davits of  four  persons  w.ere  submitted  to  sus- 
tain this  ground.  Charles  J.  Doherty  deposed 
that:  "I  have  known  the  boy,  Reuben  Battle, 
since  he  was  very  young,  and  have  had  ample 
opportunity  to  know  his  mental  condition. 
Said  defendant  Is  stupid  and  Idiotic,  and  from 
my  knowledge  of  his  mental  condition,  as 
above  shown,  to  wit,  his  stupid  and  Idiotic  de- 
meanor, I  regard  him  as  being  an  idiot  and. 
of  unsound  mind.  I  believe  Reuben  Battle 
was  an  Idiot  and  of  unsound  mind  on  tbe  ^12th 
day  of  April.  189S  [the  date  of  the  homicide]." 
L.  H.  Branch  deposed  that:  "I  know  the  de- 
fendant, Reuben  Battle,  wbo  is  charged  with 
murder.  His  sister  has  been  In  my  employ 
for  some  time,  and  I  had  opportunity  for 
observing  the  boy  while  he  was  at  his  sister's 
house,  where  he  spent  a  good  portion  of  his 
time.  Said  Battle  is  stupid  and  idiotic,  and 
from  my  knowledge  of  his  mental  condition, 
to  wit.  hiB  being  stupid  and  Idiotic,  I  consider 
bhn  simple-minded."  Mrs.  H.  M.  Robertson 
deposed  that:  "I  know  Reuben  Battle.  A  few 
years  ago  said  Battle  was  employed  by  me 
as  a  general  help  in  conducting  a  family 
grocery  store  of  which  I  am  proprietress.  On 
account  of  his  employment  by  me  I  had  ample 
opportunity  to  know  his  mental  condition. 
Said  Battle  had  Just  mind  enongh  to  obey  an 
order,  without  having  sense  enough  to  know 
the  consequence  of  the  act;  and.  If  he  had 
been  ordered  by  me  to  kill  some  one,  he  would 
liave  obeyed.  While  In  my  employment,  said 
Battle  once  went  on  the  street,  and  began  to 
halloo,  without  any  cause,  at  the  top  of  bis 
voice,  and  no  one  could  prevail  on  him  to  stop. 
From  my  knowledge  of  said  Battle's  mental 
condition,  formed  by  his  actions  as  above  set 
forth,  as  well  as  by  his  entire  manner  and 
mental  condition  while  In  my  employ,  I  be- 
lieve him  to  be  an  idiot,  and  consequently  of 
unsound  mind."  John  El.  Bamhart  deposed 
that:  "I  am  marshal  of  the  city  of  Greens- 
boro. I  know  tbe  defendant,  Reuben  Battle, 
wbo  Is  charged  In  this  case  with  murder.  Said 
defendant  has  spent  a  grreat  portion  of  his 
life  around  the  city  of  Greensboro,  and  In  my 
position  as  marshal  I  have  had  cause  to  ob- 
serve the  defendant,  and  form  a  Icnowledge 
of  his  characteristics.  Said  Reuben  Battle  is 
stupid  and  idiotic,  and  from  my  knowledge  of 
his  mental  condition,  because  of  his  stupidity 
and  idiocy,  I  consider  him  simple-minded."  G. 
A.  Merritt,  an  attorney  at  law,  and  James  H. 
McWhorter,  the  ordinary  of  Greene  county, 
made  affidavit  as  to  the  credibility  of  the  four 
above-named  affiants.  The  defendant  himself 
made  affidavit  that  he  did  not  know  of  the 
existence  of  this  evidence  until  after  verdict, 
and  that  It  could  not  have  been  discovered  by 
ordinary  diligence;  that  because  of  his  pov- 
erty he  was  unable  to  employ  counsel  to  rep- 
resent him;  and  that,  after  counsel  had  been 
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proTM«d  for  blm,  b«  <U4  aU  Id  bit  power  or 
knowledge  to  ftkl  his  connwl  in  tbe  prcgpara- 
tlon  of  tb9  cue  for  trial,  and  Informed  blm 
of  the  existence  of  all  tratlmony  that,  k  far 
ai  defendant  -knew,  would  likely  be  of  benefit 
In  the  case.  Befendanf  a  covnael  made  affl- 
darlt  that  he  did  not  know  of  the  newly- 
dlBCOTered  evidence  untu  after  verdict,  and 
that  It  conid  not  have  been  dlicovered  hj 
ordinary  diligence;  that  he  wai  employed  In 
the  case,  only  four  dayi  prior  to  the  trial,  by 
defendant's  haU-slster;  that  deponent  used 
ordinary  diUgence  to  discover  all  testimony  of 
witnesaes  who  would  swear  to  any  relevant  or 
material  fact  of  benefit  to  defendant;  "that, 
while  said  Battle  showed  no  Interest  In  bla 
case,'  appeared  utterly  unaware  of  his  situa- 
tion, and  gave  other  evidences  of  his  condition, 
deponent  otold  not,  by  tbe  ezerdse  of  ordinary 
diligence,  discover  before  said  trial  any  cred- 
itable witness  by  whom  he  could  prove  said 
ihental  condltioD;  nor  did  deponent  have  any 
reason  to  believe  that  he  would  or  could  be 
able  to  discover  such  evidence  or  wltnesaea  by 
the  next  court,  so  as  to  authorize  him  to  move 
for  a  contlnnauce."  As  a  counter  showing, 
there  was  submitted  for  the  state  the  Joint 
afBdavlt  of  10  persons,  who  deposed  as  fol- 
lows: "That  they  ^re  acquainted  with  Reub* 
en  Battle,  convicted  of  murder  at  the  last  term 
of  Greene  superior  court,  and  have  known 
him  for  several  years.  Affiants  say  that  said 
Beuben  Battle  Is  a  negro  of  ordinary  intelll- 
gfinee,  liBOws  the  diEF^reooe  between  right  and 
wrong,  and  is  responsIUe  for  his  acts.  Affi- 
ants never  had  any  IntimaMon  before  that  said 
Reuben  Battle  waa  at  aJl  idiotic,  and  never 
saw  or  beard  of  anything  mdlcating  fbaX  tw 
was  not  of  sound  mind." 

So.  far  as  tbe  record  shows,  these  affidavlta 
as  to  tbe  mental  condition  of  the  defendant 
were  submitted  to  and  considered  by  the  court 
without  objection.  ChUy  one  of  them,  that 
of  Doberty.  referred  to  tbe  defendant's  mratal 
condition  at  the  time  of  the  homicide.  None 
of  the  affiants  appear  to  have  been  experts, 
yet  they  gave  no  facts  upon  which  they  based 
their  opinions,  except  Mrs.  Robertson,  and 
the  only  fact  stated  by  tier  for  believing  de- 
fendant to  be  an  idiot  was  that,  wl^e  in 
her  employ  aa  general  help  in  her  stcHra,  be 
on  one  occasion  and  without  cause  hallooed  at 
the  top  of  his  voice  on  tbe  street,  and  no  one 
could  prevail  on  him  to  stop.  Tbe  bare  opin- 
ions of  tbe  affiants,  unaccompanied  by  any 
facts,  doubtless  had  little  weight  with  tbe 
murt  Even  if  the  defendant  waa  stupid, 
fiimple-minded,  or  of  unsound  mind  at  the  time 
of  the  homicide,  he  was  criminally  responsible. 
If  he  then  had  reason  sufficient  to  distinguish 
between  right  and  wrong  In  relation  to  tbe 
particular  act  he  was  abwt  to  commit,  unless, 
he  committed  such  act  m  consequence  of  and 
In  connection  with  some  delusion  which  over- 
mastered his  will,  BO  that  he  had  no  criminal 
intent  See  Qrabam  v.  State  (Oa.)  29  S.  B. 
582,  where  the  prior  rulings  of  this  court  upon 
tbe  sqUact  are  dted.   If  Ok  defendant  was 


an  Idiot  at  the  time  of  Uie  liomlcidc^  of  coorae^ 
ba  could  not  be  held  criminally  reBpondUe. 
Cr.  Code,  f  86.  An  idiot  la  one  '*wbo  bafli 
had  no  QDderataiidiiuc  from  lito  nativity."  1 
Bl.  Comm.  804.  He  is  a  natmnl  Cool,  or  fool 
from  birth.  It  la  not  motwUe  that  tbe  pei<- 
Bons  who  made  tbe  affldavtts  in  behalf  of  the 
defendant  intended  to  swear  that  he  was  an 
'idiot,"  in  the  real  aeass  of  the  term.  The 
drcnmatances  of  the  homicide,  tbe  def^- 
ant's  statement  hla  manner  and  appearance 
at  the  trial,  his  affidavit  presented  upon  tbe 
motion,  the  fiict  that  tbe  trial  was  bad  In  tbe 
town  of  QreensborOk  where  defendant  bad 
spent  a  great  portion  of  bis  life,  and  vrtiere 
the  counsel  employed  by  his  hidf-alster  re- 
dded, and  the  fact  that  all  the  witnesses  who 
testified  for  the  state  knew  the  defendant,  one 
of  them  having  been  his  companion  and  bed- ' 
fellow,  and,  so  far  as  the  record  shows,  no 
one  giving  the  least  Intimation  of  bis  mental 
condition,  before  the  verdict,  were  all  mat- 
ters which  tbe  court  doubtless  took  Into  cod- 
slderatltm.  In  connection  with  the  wealcness  of 
the  evidence  sutoiltted  for  defendant.  In  reach- 
ing the  condnslou  that  there  was  no  merit  lo 
this  last  ground  of  the  motion  for  a  new  trial. 

4.  Tbe  evidence,  If  not  defendant's  state- 
rmat  Itself,  demanded  a  verdict  of  gnilty  of 
murder;  tbe  jury,  in  their  discretion,  saw  fit 
not  to  recommend  punishment  by  life  Im-  | 
pilsonment  In  the  penitentiary;  and  there  was 
no  error  in  OTerruling  tbe  motion  for  a  new 
trial.  Judgment  affirmed.  All  tbe  Justices 
ooDcurrlng.  exc^t  SIMMONS,  G.  J.,  absent, 
and  LUMPKIN,  P.      absent  cm  aeeoimt  of 


STATB  T.  COTTREIili. 
(Snpreme  Court  of  Appeals  of  West  Virginia. 
Fab.  8, 1899.) 

BVBAUiBXt-IUICmBNT-AKKTSaaS-—  PlBV^AUFl- 
CATION  OP  JODQ^ 

1.  In  an  ladictment,  a  connt  evidently  iatrad- 
ed  for  burglary,  which  fails  to  cfaarge  the  of- 
fense as  burglftilously  committed,  is  bad.  and 
shonld  be  quashed.  State  v.  Meadows,  22  W. 
Va.  768. 

2.  A  person  found  gntlty  hj  the  verdict  of  a 
jury,  nnder  a  bad  count  for  barglary,  cannot  t>e 
sentenced  for  housebreaking,  altltoufEb  the  in- 
dictmeat  contain  a  good  conn^  charging  tlie  lat- 
ter offense. 

S.  It  is  improper  for  a  jadge  to  try  indict- 
ments signed  oynim  as  prosecuting  attorney.  1 
(Srllabus  by  the  Court)  ' 

Error  to  circuit  oomrt,  Ritchie  coun^;  R. 
H.  Freer,  Judge. 

Richard  Cottrell  was  convicted  of  burglary, 
and  brings  error.  Reversed. 

P.  Lipscomb,  fer  plaintiff  In  erron 

DEfCr.  J.  Richard  Cottrell  waa  tried  for 
a  felony  In  the  circuit  court  of  Ritchie  county, 
found  guilty,  aad  sentenced  to  two  years  in 
the  penitentiary^  On  a  vait  ot  error  to  thi» 
eoupt  he  reltes  on  the-  following  assIgnmeBta: 
(1)  That  the  cowt  in  ^  Isdletment  on  wfatcb 
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bs  wu  found  guilty  sbonld-  be  ^uafibed,  be- 
cause It  falls  to  lue  tbe  word  "burglaYloa»- 
ly";  {2>  tha^  tbe  Judge  wba  tried  ttofl  case 
wu  also  the  proeecutlD&  attorney  who,  Mgmi 
tbe  ladlotment 

Tbe  indictment  la  aa  foltows:  "Xbe  StiU». 
of  Wort  Virginia,  Ritchie  Gountr.  to  wit:  In 
tbe  drcnlt  Coart  of  aald  Gountji.  Tbe  grand 
Jnms  of  the  state  of  West  VlTginla.  in  and 
£n  ths  body  of  the  county  Ritchie,  and 
now  attending  the  aald  court,  upon  their  oaths 

preaoit  that  Richard-  CottreU,.  on  tbe  ' 

day  of  July,  1S96,  In  said  oovnty  of  lUtcble, 
tbe  dwelling  bouse  of  one  H.  J.  Amos  there- 
sltoate,  In  the  nighttime  of  that  day,  felo* 
nloQBly  did  enter,  wlttkont  breaking  tbe  same, 
witb  Intent  the  gooAB  and  chattels  of  the  said 
H.  J.  Amos,  In  the  said  dwelling  house  tli^n 
and  there  being,  feloniously  did  steal,  take, 
and  cany  awaj,  and  three  pillows  of  tbe  value 
of  one  dollar  each,  and  three  pillow  slips  of 
tbe  value  of  twaity-flve  cents  each,  one  buck- 
et of  the  TaJne  oif  twenty-five  omte,  and  one 
lamp  of  the  value  of  oaa  dollar,  three  tabl« 
Corks  of  the  value  of  fifty  cents  each,  and  two 
cbalra  of  tbe  value  of  one  dollar  each,  and 
one  pepver  box  of  the  vahw  of  tweafcy-five 
oent^  and  (ras  coffee  mill  of  the  value  of  oo» 
dollar,  and  three  bed  quUts  of  the  value  of 
two  doUana  eadu  of  the  goods  and  chattels 
of  tbe  said  H.  J.  Amos,  hi  the  said  dw^ng 
house  tbui  and  tbsre  belnft  found,  tdoniously 
did  steal,  takf^  and,  canr  away,  against  the 
peace  and  dignity  of  the-  atate^  And  the  ju- 
rors ^resaid,  on  thetr  oatits  aforesaid,  do 
forther  present  that  tbe  said  Richard  CottreU, 
on  the  — ~-  day  of  July,  1806,  in  tbe  said 
county  of  RItcble,  a  certain  other  dwelling: 
bouse  of  BL  J.  Anwa  there  situate.  In  tbe  day 
time  of  that  day.  did  felontovsly  break  and  en- 
teri  with  Intent  tbe  goods  aod  cbattels  of  the 
said  H.  J*.  Amos,  in  tbe  said  dwelUng  bouse 
then  and  there  being,  feloniously  to  steal,  take, 
and  carry  away,  and  tliree  pillows  of  the  val- 
ue of  one  dollar  each,  and  three  pillow  slips 
of  the  value  of  twenty-flve  cents  eacb^  and 
one  bucket  of  the  value  of  twenty-five  cents, 
and  one  lamp  of  the  value  of  6ne  dollar,  ai^ 
three  table  forics  of  the  value  of  fifty  cents 
each,  and  two  cb^ra  of  tbe  value  of  one  dollar 
each,  and  one  peppo*  box  of  tbe  value  of  twen- 
ty-live cents,  and  one  coffee  mill  of  tbe  value 
of  one  dollar,  and  three  bed  quUta  of  tbe  value 
of  two  dollars  each,  of  tbe  goods  and  chattels 
of  t^e  said  H.  J.  Amos  in  tbe  said  dwelUpg 
bouse  then  end  there  belag  found,  feloniously 
did  steal,  take,  and  carry  away,  against  tbe 
peace  and  dignity  of  tbe  state.   R.  H.  Freer. 
Prosecuting  Attorney."   Tbe  prisoner  moved 
to  quadi  It,  wblch  motion  was  never  acted 
upOD.    The  jury  brought  in  a  verdict  of  guilt? 
under  the  first  count  of  tile  iDdictment.  Tbe 
priaoner  moved  to  set  It  aside  and  in  arrest  of 
Judgment.   Tbe  court  overruled  bis  motion, 
axid  sentenced  bim  to  two  years'  confinement 
In  the  penitentiary. 

The  first  count  evidently  attempts  to  charge 
bnrslaiy,  bnt  falls  tot  want  oC  tba  woai 


"buBglarloualy,"  and  It  tberefore  ahonla  have 
been  quashed,  and,  tbe  Jury  bavins  Connd. 
tbirir  verdict,  on  audi  bad  count,  the  jndsoMit 
riuMild  hare  been-  arrested  and-  the  cooBt. 
qfiasSMd,  for  the  reason  that  there  la  no  pun- 
ishment prescribed  by  the  statute  for  the  of- 
fWse  efaaiged.  State  v.  Ueadows,  22  W.  Ta. 
766.  Tbe  court,  however,  presumably  not  de- 
siring to  quash  papers  prepared  when  holding 
tbe  office  of  prosecuting  attorney,  prDoetded 
to  senteooe  tbe  prisoner  under  tbe  aecrandi 
count  For  burglary  the  pnnlshment  is  not' 
lam  tba.n  five  nor  more  than  fifteen  years  in 
tbe  penltentlaj?;  for  houflebreaklng,  it  is  not 
less  than  one  nor  more  than  ten  years;  and. 
for  petit  larceny,  It  la  not  exceeding  one  year 
in  jail.  Tbe  time  fixed  was  evidently  under 
tbe  aaoond  count,  as  it  could  not  have  been 
under  the  first,  nor  could  it  have  been  for 
petit  larcoiy.  The  tlUngs  Charged  aa  taken 
were  less  than  (20  in  value. 

Nor  is  it  proper  for  a  judge  to  try  Indict- 
menu  signed  by  him  as  prosecuting  attorney. 
No  prosecutor  likes  to  quash  bto  own  pafms, 
and  bis  knowledge  of  tbe  facta  obtabted  white 
prosecutor  may  twd  to  psejudlce  tba  pris* 
oner's  right  to  a  fair  and  Impartial  trial. 
Bvll  apgmtaaew  shooU  be  avoided,  that  Hut 
fountain  of  justice  may  be  kep!t  pure.  Tba 
jwdgmwit  Is  lerawd.  the  verdict-  set  aside, 
the  first  count  In  tiie  indtotment  Is  quajriied, 
sod  tbe  ease  remanded  to  be  ptoceeded  In  ac- 
ewding  ta  lav. 


KNIGHT  et  al.  v.  TOWN  OP  WEST  UNION 
et  si. 

(Siiprome  Court  of  Appeals  of  West  Virginia. 
Nov.  10.  1898.) 

OkDINASCB—RbPEAL— MONICIPAI.  BOWDS  —  Elbc- 

HON— I:<F0RMALiTiss— Oi  Facto  Orv>- 
CMU— Taxation. 

1.  A  siibseqaent  monklpal  ordinaace.  follr 

CQveriiw  the  subject-matter  of  a  previous  ordi- 
nance, being,  a  substitute  therefor,  repeals  the 
former  by  implicatioD.  without  words  to  that 
eflfect 

2.  Iq  a  mnalcipality  havina  lass  than  600 

voters  as  election  confined  solely  to  the  ques- 
tion of  the  issue  of  municipal  bonds  is  nor  in- 
valid because  conducted  In  the  mode  prescribed 
for  the  election  of  moaialpal  officers  in  the  abp 
sence  of  political  or  party  aominatiooa. 

3.  Mere  informaUtlea  of  tbe  election  officers 
in  holding,  and  ascertaininfr  and  deHaring  the 
result  of.  an  etectioo.  unless  otherwise  provided 
by  statute,  will  not  vitiate  an  electiou  otherwiae 
fair  and  impartial. 

4.  In  an  ordinance  the  Bnthorization  of  bonds 
not  to  exceed  $8,000  is  eqnivalent,  in  legal  effect, 
to  fixing  the  amount  of  such  booos  at  such  sum. 
In  either  case,  the  authorities  would  only  bare 
tbe  right  to  issue  bonds  snfficient  to  cover  the 
purpose  for  which  the  ordinance  Js  adopted. 

0.  The  acts  of  de  facto  municipal  officers, 
within  tbe  scope  of  their  anth(»ity  and  unds? 
color  of  Ian*,  are  Tslid  and  binding  In  ths  ab- 
sence of  Clear  proof  that  they  are  not  tbe  de 
Jure  officers  of  such  municipality. 

0.  Section  31,  c.  47.  Code,  autborizes  towns- 
and  Tillages  chartered  under  such  chapter  ta 
levy  taxca,  not  exceeding  one  dollar  on  every 
hundred  dollars  of  property  within  such  mnnici- 
pallty. 

(SyllsbM  by  the  ConrtL> 
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Appes]  from  drcalt  court,  Doddridge  coon- 
I7;  B.  H.  Freer,  Judge. 

Snlt  b7  T.  K.  Knight  mud  oltaers  against  the 
town  of  West  Union  and  others.  Decree  for 
defendants,  and  plalntUTs  appeaL  Affirmed. 

W.  S.  Stuart,  for  appeUants!  WUlU  A 
Stack  and  J.  V.  Blair,  for  appellees. 

'  DBNT,  J.  Zt^uncthm  against  the  Issne  of 
waterworks  bonds  tb»  municipal  anthorl* 
ties,  which  was  dissolved  on  final  hearing  by 
the  drcnlt  conrt  of  Doddridge  connty.  Plaln- 
lllfs  appeal,  and  rely  vigoa.  nnmerons  alleged 
enors,  u  follows,  to  wit: 

1.  As  tiie  first  asB^nment  of  error  Is  mer^ 
gmeral,  and  Is  admitted  to  be  covered  by  the 
other  assignments,  it  beccones  nnnecesury  to 
discuss  it  Bpedflcally. 

Z  The  seccmd  assignment  Is,  In  effect,  tiiat, 
at  the  time  of  the  passage  of  the  ordinance 
In  controversy,  there  was  already  In  existence 
an  unrepealed  ordinance,  relatliv  to  0ie  same 
subject-matter,  appeari^  In  the  mlntrtra  of 
the  conncIL  The  adoption  of  a  subsequent 
ordinance,  comrlng  fully  and  completely  the 
sabJect-matter  of  a  fbrmer  ordinance,  operates 
by  Implication  to  repeal  the  same.  28  Am.  ft 
Bhic.  Law,  486. 

8.  The  third,  fourth,  and  fifth  aulgmnenta 
relate  to  the  mode  of  holding  the  dectitm. 
The  appellants  Insist  that  It  should  have  been 
hdd  under  Oie  present,  or  what  Is  known  as 
the  "Australian,"  ballot  system;  whereas.  It 
was  held  In  the  mode  and  according  to  the 
laws  bi  force  ^dor  to  the  adoption  of  such 
system  hi  this  state.  It  la  conceded  by  ap- 
pellants' counsel  that  the  Section  was  held  as 
provided  In  section  85,  c.  29,  Acts  ISffiS,  for 
the  election  of  municipal  (fflcera.  Id  absence 
of  party  nominations.  In  municipalities  con- 
taining less  ttian  000  voters,  and  that  tbe 
town  of  West  Union  was  a  municipality  com- 
ing within  the  purview  of  such  law.  Section 
4.  c.  141,  Acts  1S72-T3,  provides:  "Such 
dectiona  shall  be  conducted  In  an  things  ac- 
cording to  the  laws  then  In  force  governing 
Sections  and  the  provisions  of  the  charter  of 
the  dty,  town  or  village  In  which  they  are 
held."  This  means  in  so  far,  of  course,  as 
such  pnyrlslons  are  applicable,  and  Is  to  the 
effect  that  such  election,  when  held  In  a  mu- 
nicipality, shall  be  conducted  In  all  things  as 
electtons  for  municipal  officers  are  conducted; 
and  hence,  as  It  is  in  no  wise  a  party  ques- 
tion, and  In  a  municipality  containing  lem 
than  600  voters,  It  should  be  conducted  aa 
elections  for  nnmldpal  offlcers  are  conducted 
when  there  are  no  party  nominations.  The 
words,  "In  wbich  an  election  Is  held  for  mu- 
nldpal  officers,"  are  used  In  opposition  to 
elections  held  for  national,  state,  and  county 
officers,  and  were  not  Intended  to  exdude 
elections  beld  for  other  mnnlclpal  purposes. 
In  a  simple  bond  election  of  this  character, 
It  Is  not  reasonable  to  bold  that  the  letfalature 
Intended  It  should  be  held  imder  the  Intricate 
and  nonappUcable  provisions  of  tlw  Australian 


ballot  system.  Mor  was  there  any  good  rea 
son  why  tbe  connell  should  postpone  the  as- 
certainment of  tbe  result  until  after  the  fifth 
day  of  tbe  etectton,  aa  no  Irregidacttles  on  Its 
par^  as  to  ascertaining,  dedaring,  ftnd  record- 
ing the  result,  could  possibly  Invalidate  the 
same.  Ita  duties  hi  this  respect  are  merdy 
ministerial,  and  are  subject  to  correction  In 
the  manner  iwovlded  by  law. 

4,  la  the  flfUi  assignment  It  Is  insisted  that 
flie  ordinance  is  Invalid,  fw  the  reason  that 
tbe  amount  of  bonds  to  be  anfhoriaed.  Instead 
of  bdng  fixed  at  f6,000^  Is  fixed  at  a  sum  not 
to  exceed  $6,000.  One  expression  la  equiva- 
lent to  the  other,  and  In  dther  ease  It  would 
be  necessarily  construed  to  onean  that  tbe 
council  was  authorized  to  Issae  btmds  to  tfai' 
amoimt  of  $6,000,  If  necessary,  for  the  pur- 
pose ei^ressed  In  the  ordinance;  otiierwise  not. 
It  Is  time  enough  tot  tbe  coundl  to  make  pro- 
vldon  for  the  Investment  of  the  alnklng  fund 
when  It  accrues. 

5.  Tbe  flizlb  assignment  <rf  error  Is  nnsus- 
talned,  because  It  clearly  appears  that  the 
authorities  bad  given  suflldent  notice,  and 
were  proceeding  to  sell  aald  bonds  at  pnbUc 
aale,  to  the  highest  bidder  In  writing.  The 
notice  was  to  the  public,  and  was  sufflclently 
explidt  to  be  In  compliance  with  the  statute. 

6^  The  seventh  asdgnment  of  error  relates 
to  the  conduct  of  decHon  officers.  It  Is  the  | 
settled  law  of  this  state  tiiat  mlacooduct  of 
election  officers,  wbldi  does  not  affect  the 
result  of  the  dection,  cannot  Invalidate  soch  j 
election.  Dial  v.  Hdlandsworth.  S9  W.  Ya. 
1,  19  S.  B.  eST. 

T.  Tbe  dghth  assignment  attacks  the  offldal 
integrity  of  the  mayor  and.conncll  of  the  town. 
They  are  admitted  to  be  de  facto  ofllcers,  with 
the  titie  to  tbeir  offices  unlmpeached,  exoqit 
In  this  eollatnal  proceeding,  and,  miless  the 
contrary  plainly  appears,  tbey  will  be  pre* 
sumed  to  be  de  Jure  officers,  and  all  their  of- 
fldal acts  be  respected  and  upheld.  Uere 
vague  diarges  as  to  their  taflnie  to  qualify  will 
not  render  their  official  U!t8  void. 

8.  The  titath  assignment  relates  to  the  title  I 
of  tbe  ordinance,  "An  ordinance  for  the  Issue 

of  waterworks,"  which  the  appellanto  insist 
Is  Insufficient  to  give  notice  of  tbe  subject-mat-  | 
ter  thereof.    This  Is  clearly  diown  to  have  ; 
been  a  mere  d^cal  omission  In  tbe  recorda-  j 
tion  of  tbe  ordinance.    It  Is,  however,  self- 
corrective,  as  It  easily  saggests  the  words 
necessary  to  make  complete  senae.    No  per- 
son was  mided  thereby,  as  It  appears  from 
the  bni  to  have  been  properly  corrected  In  the 
jmblished  copy  thereof. 

9.  The  tenth  assignment  Is:  "Because  the  ! 
regular  annual  levy  of  the  said  town  for  run-  j 
nlng  the  same  was  slready  00  cents  on  the 
hundred  ddlars,  and  the  said  25  cents  ad- 
ditional direct  annu^  levy  Is  unlawful,  and 
exceeds  the  limit  fixed  by  said  section  1  of 
chapter  141  of  said  Acts  of  1872-73."  A  suf- 
fldent  answer  to  this  Is  that  section  81.  c  47. 
Code,— betog  the  chapter  under  wfakh  the  tava 

of  West  Union  exists,— authorises  a  levy  of 
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Dot  cxceedlBff  om  dollar  on  erety  bandred  A<Ar 
tan  of  propertr.  aul  whlcb.  at  least,  mnet  be 
Kgarded  as  amendatory  of  aectlon  1.  c.  141, 
AetB  1872-73.  being  a  rabeeqoeat  enactment 
Ml  Tbe  eleveatii  aralgnmoit  of  error,  re- 
Utins  to  the  term  of  court  at  which  the  In- 
JoiKdon  was  lUseolved  and  bill  dismissed,  has 
bees  cured  by  the  production  of  the  neces- 
SBi;  orders  showtog  tbe  ai^lntlng  and  hold- 
ing of  a  special  term  of  court  In  accordance 
witk  law,  at  vhlch  this  cause  waa  beard  and 
detennlned. 

A  careful  scrutiny  of  tbe  record  reveals  no 
sood  reasoa  why  the  legally  pressed  will 
of  the  voters  of  the  town  of  West  Union 
should  not  be  carried  out  by  the  authorities 
thereof,  within  the  limitation  of  tbe  constlta- 
tlon  and  laws  of  this  state,  and'tberefWe  Oie 
decree  complained  of  Is  afflimed. 


BROWN  T.  BANDOI^PH  COUNTY  COURT. 
(Supreme  Court  of  Appeals  of  West  Vlrxlnia. 

Feb.  4,  1899.) 
Oomnr-tiaAT  Elbctio:} — CoNTBaT  —  C&ntass  or 

VOTSS— STATDTHB— CONSTncOTIOK. 

1.  A  TOter  or  taxpayer  of  a  conntr  may  con- 
test before  the  coan^  court,  for  any  legal  caose, 
B  Tote  upon  the  relocation  of  a  county  seat. 

2.  Returns  of  a  vote  on  relocation  of  a  connty 
Rest,  taken  at  either  a  general  or  apecW  elec- 
tion, mtist  bs  casTassed,  and  the  resdlt  declared 
by  the  cottnty  court,  not  by  the  board  of  can- 
Tassers. 

3.  Id  construing  a  Statute  which  revises  a  for- 
mer one,  and  the  meaning  of  the  former  one  was 
settled  either  by  dear  expressions  in  it  or  by  ad- 
judications upon  it,  mere  change  of  phraseology 
will  not  be  construed  to  be  change  of  the  law, 
nnless  it  evidently  puiporta  an  intention  in  the 
legislature  to  won  a  change^ 

(Syllabus  by  the  Ooort.) 

Application  by  T.  P.  R.  Brown  for  a  vnlt  of 
mandamus  against  tbe  Randcdpta  county  court 
"Writ  granted. 

D.  C  Westenhaver,  E.  A.  Cunningham,  L. 
I>.  &  J.  F.  Strader,  and  T.  P.  B.  Brown,  for  pe- 
titioner, a  Wood  Dalley  and  John  H.  Hol^ 
for  respwdents. 

BRANNON,  J.    At  the  general  election  In 
November,  1898,  the  voters  of  Randolph  coun- 
ty voted  upon  the  question  of  the  removal 
of  Its  county  seat  from  Beverly  to  El  kins, 
and  when  the  commissioners  of  the  county 
court  met  as  a  board  of  canvaswrs  to  canvass 
tbe  returns  of  the  election  for  governor  and 
other  officers,  C.  H.  Scott,  John  T.  Oavls,  and 
W.  G.  Wilson,  voters  and  taxxmyers  of  the 
county,  appeared  before  that  board,  and 
moved  It  to  take  up  the  certificates  sent  from 
tbe  voting  precincts  as  the  vote  upon  the 
question,  and  declare  tbe  result;  and  T.  P.  B. 
Srown.  a  voter  and  taxpayer,  objected,  bnt  the 
tioard  overruled  bis  objection,  and  proceeded 
to  open  tbe  certificates.    Then  Brown  aeked 
a  recount  of  the  ballots,  and  asked  that  he 
t>e  allowed  to  go  behind  the  returns  apparent 
from  the  certificates,  and  offer  evidence  to 
met  Mlde  tbe  election  for  fraud,  and  to  exdude 


certain  precincts  for  fraud.  Tbe  mattra*  hav- 
ing been  postponed  till  the  completion ,  of  the 
canvass  as  to  the  election  as  to  ofBcers,  on  a 
later  day  Brown  objected  to  any  canvass  by 
the  canvassers  of  tbe  vote  on  the  removal  of 
tiie  county  seat,  and  asked  that  tbe  certificates 
as  to  It  be  transferred  to  the  county  court. 
Insisting  that  It  alone  had  Jurladlction  to  as- 
certain and  declare  the  result  of  this  vote, 
and  not  the  board  of  canvassers;  while  Scott 
and  others  Insisted  that  the  canvassers  ascer 
tain  and  declare  the  result  from  the  certifi- 
cates, without  recount  of  ballots,  and  vrlthont 
going  behind  the  certificates,  and  hearing  evi- 
dence of  fraud  in  the  elecU(HL  The  board 
decided  that  it  had  Jurisdiction  to  canvass  tbe 
returns  and  recount  the  ballots,  but  no  fur- 
ther;  and  that,  if  asked  then  to  hear  evidence 
upon  the  fairness  and  legality  of  the  election, 
it  would  transfer  the  controversy  to  the  county 
court,  in  order  that  that  court  might  deter- 
mine it.  and  declare  the  result  Both  sides 
excepted  to  tbis  action.  When,  later,  the 
comity  courl  met  In  regular  session.  Brown 
asked  It  to  take  up  the  returns  of  the  election 
upon  this  question,  and  canvass  them,  recount 
ballots,  and  hear  evidence  as  to  tbe  fairness 
and  validity  of  tbe  election,  and  ascertain  and 
declare  the  result;  but  It  refused.  Brown  bas 
obtained  from  this  court  a  mandamus  nlal, 
and  now  asks  that  a  peremptory  mandamoa 
be  awarded  compelling  the  county  court  to 
exercise  Jurisdiction,  and  bike  up  tbe  returns, 
recount  ballots,  hear  evidence  of  fraud,  and 
ascertain  and  declare  the  result  of  the  elec- 
tion. We  must  determine  whether  this  per- 
emptory mandamus  shall  issua  Scott,  Da- 
vis, and  Wilson,  upon  a  mandamus  nisi  ob- 
tained from  tbis  court,  ask  a  peremptory 
mandamus  to  compel  tbe  board  of  canvassers 
to  sbnply  declare  the  result  of  tbe  Section 
from  tbe  certificates.  We  must  determine 
whether  tbis  mandamus  shall  Issue.  Brown 
also  obtained  tcom  this  court  a  rule  against 
the  board  of  canvassers  to  show  cause  why  a 
writ  of  problbltion  shall  not  Issue  to  prohibit 
from  any  proceeding  touching  the  canvass  of 
the  returns.  We  must  decide  whether  this 
problblUon  shall  issue.  All  these  proceedings 
biv<dvs  and  torn  upon  tbe  tame  questlona  of 
law. 

The  sole  question  In  this  litigation  Is,  which 
body  shall  canvass  the  returns  of  a  vote  at  a 
general  election  upon  tbe  relooatlon  of  a  county 
seat,— the  county  court  aa  aucb,  or  the  board 
<^  canvassers  as  such?  Tboogb  these  bodies 
are  composed  of  the  same  persons,— the  county 
commissioners,— yet  they  are  in  law  not  the 
same,  but  distinct,  bodies.  Tbe  board  of  can- 
vassers is  mnely  a  body  to  canvass  tbe  re- 
turns of  decHons  for  public  ofBcera,  acting 
simply  on  tbe  certificates  sent  from  voting  pre- 
cincts by  certain  officers  holding  tbe  election, 
and  recounting  ballots  when  demand  is  made. 
They  may  send  for  those  precinct  officers  to 
ascertain  the  true  result;  but  they  hear  no 
contests  Judicially,  no  evidence  of  fraud  In 
the  election,  act  ministerially  only.  If 
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any  candidate  clatms  tliat  the  election  1i 
fraudulent  or  In  any  wtae  Illegal,  or  that  bal- 
Iota  are  unlawfiHIy  counted  a^nnt  him,  or 
sot  connted  for  him,  he  must  get  relief  by 
contest  as  provlOed  In  the  statute.  Brazle 
T.  CommlBSlo'ueFS,  2B  W.  Va.  213.  But  a 
county  co'art,  as  suA,  canTftssIng  the  returns 
of  an  election  upon  a  vote  upon  a  county-seat 
rdocatten,  Is  an  entlrdy  different  tribunal, 
baring  wider  timctlon.  It  cauTasses  the  re- 
turns upon  the  certtflcates,  can  recount  ballots, 
hear  evidence  of  fraud  and  Illegality,  and  do 
what,  Id  the  case  of  candidates  for  office,  could 
be  done  by  tiiat  court  In  hearing  a  eonteat 
Poteet  Ck)mmls8loDerB,  30  W.  Va.  68,  8  6. 
a.  97.  And  that  case,  as  also  Wdch  t.  Oonn- 
ty  Court,  29  W.  Va.  68,  1  S.  E.  837,  held  that 
returns  of  Action  on  a  county  soit  must  go 
before  the  county  court  to  be  canvassed,  and 
to  have  the  result  declared,  and  not  before 
the  board  of  canvassers.  Such  -was  the  law 
under  chapter  5.  §  15,  Acts  1881  (Ck>de  1887, 
c.  38,  I  15),  as  settled  by  those  two  cases. 
But  It  l8  insisted  by  Seott  and  others  that  all 
this  has  been  changed  by  chapter  37,  Acts 
1605  (Code  1891,  c.  89,  115).  Scott  contends 
that  under  this  act  of  1896  the  board  of  can- 
vassers must  caoTasa  the  returns  of  such  vote, 
If  at  a  general  election,  simply  by  the  cer^ 
ttflcates  sent  from  the  precincts,  and  declare 
the  result  of  the  vote;  and  that  the  county 
court  has  nothing  to  do  with  such  canvass 
-and  declaration.  If  the  election  la  a  special 
«De  on  the  question.  It  Is  conceded  that  the 
county  court  makes  the  canvass  and  declara- 
.  tlon.  I  do  not  concur  In  this  position.  If  we 
look  back  through  the  entlm  life  of  the  state, 
we  find  that  under  the  constitution  of  1868 
the  board  of  snpervtoors,  aBd  under  that  of 
1872  the  county  court,  and  under  the  amrad- 
ment  In  1870  of  article  8  the  county  court, 
were  given  *^uperlntendence  and  admlols- 
•tretlon  of  the  iBternal  police  and  fiscal  af- 
fairs of  their  counties."  The  location  of  a 
■county  seat  falls  under  this  head.  If  we  look 
at  the  legislation  upon  this  subject  in  all  this 
time,  we  find  that  It  gave  the  supervisors  and 
the  county  courts  Jurisdiction  to  entertain  pe- 
titions for  the  removal  of  the  county  seats, 
and  to  order  votes  thereon,  and  to  ascertain 
and  declare  their  results.  Acts  passed  In 
1S63, 1868, 1878.  and  1881  show  this.  It  was 
■fit,  under  these  constltutlfms,  tliat  Uie  whole 
proceeding  as  to  ordering  a  vote  npon  the 
•qnestlon  of  removal  of  a  county  seat,  ascer- 
taining Its  resist  and  then  providing  a  court 
house  and  other  hralldlngs  at  the  new  county 
srat  should  be  committed  to  the  county  court 
It  might  be  (luestloned  whether  this  power 
could  be  glTen  to  other  hands.  It  requires 
plain  leghdatlon,  not  mer«Iy  doubtful  con- 
struction, to  revolotlonlBe  this  ptrfley,  estab- 
lished 80  long.  The  act  of  1891  la  made  to  do 
so  by  Implication  only,  the  chief  point  to  sus- 
tain -sneb  Impllcatloo  being  the  omlsslcm  to 
provide,  as  former  acts  did,  that  the  clerk 
should  lay  the  returns  of  a  general  election 
before  the  eonnty  court.  Let  ua  look  at  the 


act  The  controlling  iiaasoit  for  Its  enact- 
ment was  to  authorise,  for  the  first  time,  a 
special  Section  upon  the  relocation  of  a  coun- 
ty seat  I  see  no  other  great  change.  Under 
It  the  petition  for  a  vote  on  relocation  must 
go  to  the  county  court  It  alone  could  order 
a  vote,  and  make  ail  provlsltuie  necessary  for 
it  up  to  the  election.  How  after  Oie  elec- 
tion'? It  says:  "The  said  vote  shall  be  taken, 
superintended,  conducted  and  retnnied  In  tlie 
same  manner  and  the  same  officers  aa  elec- 
tions for  county  and  state  officers.  If  said 
«lectIon  be  held  at  a  general  election,  the 
commissioners  of  election  shall  make  oat  and 
sign  a  separate  certificate  of  tbe  result  of 
said  vote,  and  deliver  the  same  to  tbe  clerk 
of  tiie  coun^  court  within  tbe  same  time 
they  are  required  by  law  to  dellvw  the  cer- 
tificates of  the  result  of  the  election  of  offi< 
cers  held  by  them.  And  if  said  election  be 
held  at  a  special  election,  then  said  county 
oourt  abaU  at  the  session  at  which  the  elec- 
tion Is  ordered,  appoint  three  commissioners 
of  that  election  for  each  voting  place  in  said 
county,  who  shall  ascertain  and  certify  the 
result  of  such  election  In  tbe  same  manner  as 
herein  provided  to  be  done  at  a  geuerai  elec- 
tion. And  the  oertlficates  of  the  result  of 
such  special  election  shall  be  laid  before  the 
court  by  the  clerk  thereof,  at  a  special  ses- 
alou  thereof,  which  shall  be  held  within  five 
days  (Sundays  excepted)  after  said  special 
election.  Said  court  shall  thereupon  ascer- 
tain and  declare  the  result  of  said  vote  and 
enter  the  same  of  record."  Here  we  observe 
an  aim  at  similarity  of  procedure  In  general 
and  special  elections,  as  far  as  possible.  In 
words  it  requires  the  returns  of  a  special 
election  to  go  before  the  county  court  (or  can- 
vass and  declaration  of  result  Why  should 
It  be  dOferent  In  the  case  of  a  general  eleo- 
tlonT  Is  It  because  there  are  canvassers  aft- 
er  a  gmeral  election  to  canvass  as  to  candi- 
dates, and  none  at  a  special  election,  and  that 
convenience  reqtilrcs  that  tbc^  canvass  as  to 
both  candidates  and  relocation?  This  Idea  is 
of  alight  force.  The  county  court  Is  tn  exis- 
tence, and  It  makes  no  speed  to  have  the  cao- 
Tassers  act,  as  femcrval  -cannot  occur  nntfl  the 
comity  court  orders  It  as  tbe  act  shows.  This 
act  requires  -separate  certificates  as  to  thfs 
election  from  those  as  to  candidates.  Why? 
Because  th^  go  for  action  before  different 
bodies.  If  tbe  canvassers  are  to  declare  the 
result  why  the  separate  certificates  T  And 
then  the  tm reasonableness  of  making  sncfa  a 
difference  between  a  mreelal  and  general  elec- 
tion. What  caUs  for  It?  But  It  Is  nrged  that 
former  acts  prorldea,  as  to  tbe  certificates  at 
general  elections,  that  **sald  clerk  lay 
the  same  before  the  county  court  at  Its  next 
session,"  whereas  the  act  of  1891  omits  this 
provision  as  to  a  general,  dection,  but  retains 
It  as  to  a  special  election.  If  this  does  out 
sustain  the  theory  that  only  tbe  canvassers 
can  act.  no  other  firovislon  does.  Tbls  clause 
may  be  dispensed  with  entirely  without  af- 
fecting the  power  of  the  county  cottrt  for  the 
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act  raqntroi  fbe  election  cheers  to  tnake  cer- 
tiflcatw  wm  deflver  tbem  to  tte  clerk  la 
the  caoo  of  general  and  special  ^ectloiis.  For 
v&at  pnrsoael  Plainly  that  be  may  lay  tbem 
beftjre  the  court,  for  there  it  the  clause  say- 
ing: "Said  court  aInU  thereupon  ascertain 
and  declare  the  reiult  of  said  vote,  and  enter 
the  nme  of  record."  'nils  clause  ai^lies  to 
both  g^eral  and  spectal  electloDs.  On  what 
can  the  court  act  but  on  those  certlflcatesT 
The  law  Intends  them  In  both  elections  for 
their  action.   They  are  sent  to  the  court,  be- 
cause sent  to  their  clerk.    His  custody  ot 
them  IB  the  custody  of  the  court   Why  say 
that  the  clerk  shall  lay  them  before  the  court? 
If  It  Is  said  that  the  fact  that  It  requires  the 
clerk  to  lay  the  certificates  before  the  court 
in  a  special  election  excludes  the  Idea  that  he 
IB  to  do  so  also  In  the  case  of  a  general  elec- 
tion, I  answer  this  Is  at  most  ooiy  an  Impli- 
cation, and  that,  If  It  had  been  the  Intention 
to  liare  the  clerk  lay  them  b^ore  the  board 
of  caDTBssers  sitting,  hot  under  this  act,  but 
under  chapter  3,  S  68,  Code,— a  body  not  men- 
tioned in  this  act,— we  should  reasonably  ex- 
pect, if  this  Sharp  distinction  was  In  thfe 
•    brain  of  the  legislature,  that  it  wouM  have 
said  so  in  words.    Scott's  counsel  contends 
that,  as  these  certiflCHtes  are  not  directed  to 
be  laid  before  the  county  court,  they  must 
go  somewhere,  and  they  go  before  the  can- 
vassers.  I  answer  that  this  act  does  not  say 
so,  but,  to  the  reverse,  leaves  the  fair  strong 
inference  that  they  go  before  the  court;  and  1 
answer,  further,  that  they  do  not  go  before 
the  canvassers  under  section  63,  c.  3,  because 
that  in  terms  la  limited  to  a  canvass  as  to 
candidates  for  office,  and  never  mentions  the 
canvass  of  returns  to  remove  a  County  seat, 
and  confers  no  power  on  the  canvassers 
as  to  that.    The  form  of  declaration  of  re- 
sult gives  a  place  for  every  candidate  "for  of- 
fice," but  no  place  for  a  candidate  for  a  coun- 
ty seat.   This  sectJon  knows  not  that  sach  a 
candidate  Is  running.    Why  carry  these  cer- 
tificates to  ft  tribunal  knowing  them  not, 
whose  power  of  attorney  Is  silent  as  to  them? 

And  now,  as  a  telling  argument,  contem- 
plate the  great  evil  ensutng  npon  the  construc- 
tion of  the  act  cODtended  for.  The  case  of 
Brazle  v.  OommMIonera,  25  W.  Va.  213,  holds 
that  canvassers  have  no  power  to  go  behind 
the  returns  to  inquire  as  to  fraud  or  Illegality 
In  the  election.  Theuce  It  would  fblloW  that. 
If  the  board  of  canvassers  act  on  a  county- 
seat  election,  firatid'  would  go  unchallenged^ 
and  the  residt  must  be  declared  by  the  re- 
turns. howeVet  tabited  by  fraud.  There  Is 
statatory  prevision  for  a  contest  given  to  a 
candidate  defeated  by  fraud,  but  none  In  the 
case  of  a  couaty-seat  vote.  If  the  construc- 
tion of  the  statute  contended  for  by  9cott  la 
given  It,  the  result  Is,  as  Judge  Green  said 
In  the  Poteet  Case,  that  one  rudnlng  for  the 
potty  ofllce  of  constable  has  remedy  against 
fraud,  but  the  opponebts  of  a  fraudulent  re- 
moral  of  a  tionntgr  Beat— a  most  Important 
matter^have  nam.  It  tba  act  !■  given  the 


construction  I  contend  for,  we  preserve  the 
remedy  laid  down  tn  aie  Poteet  Case.  If  we 
give  it  the  effect  of  changing  the  law  so  as  to 
carry  the  returns  before  the  board  of  canvass- 
ers, we  ought,  as  a  sequence,  for  reasons  stat- 
ed so  well  in  the  Poteet  Case,  as  a  necessity, 
vest  In  that  board  power  to  go  behind  the  re- 
toms.  and  hear  evidence  of  fraud  and  illegal- 
ity. But  that  would  be  a  total  change  In  the 
character  of  that  tribunal,  and  counBel  for 
Scott  repudiates  that  result.  If  canvassers 
cannot  go  behind  returns,  then  certiorari 
would  not  answer  to  meet  fraud,  as  the  fraud 
could  not  be  made  to  appear.  It  la  sug^ted 
by  counsel  that  chancery  would  entertain  ju- 
rlBdletlon.  Why  destroy  the  remedy  already 
existing  to  go  abroad  seeking  a  doubtful  rem- 
edy, and  that  by  mere  construction  of  a  stat- 
ute by  Implication?  In  fact,  equity  disclaims 
Jurisdiction  in  cases  of  contested  elections.  It 
does  not  overthrow  elections,  or  try  title  to 
office,  as  win  be  seen  In  that  late  excellent 
work.  American  &  English  Decisions  in  Equi- 
ty (volnme  3,  pp.  413,  437).  Alderson  v.  Com- 
missioners, 32  W.  Va.  643,  9  9.  E.  868. 
Though  a  vote  upon  removal  Of  a  county  seat 
la  not  an  "election"  In  strict  sense,  yet  this 
rule  of  equity  might  apply  by  analogy.  How- 
ever, as  this  Is  not  an  election  for  office,  but 
only  on  a  public  Question,  It  may  be  that  equi- 
ty would  take  Jurisdiction  by  Injunction  to 
prevent  a  county  court  from  removing  a  coun- 
ty seat  under  a  vote  tainted  with  fraud,  As 
Mown  by  cases  collected  In  the  'A'ork  Just 
dted  (page  439),  tbis  may  be  done;  but  the 
cases  conflict.  Be  this  as  It  may,  It  is  no 
reason  for  changing  the  well-considered  case 
of  Poteet  V.  Commissoners,  and  destroying  the 
Beady  remedy  it  gives,  without  very  plaU 
language  from  the  legislature.  The  obj^t  li 
to  reach  the  Intention  of  the  legl^ature.  1 
Bl.  Comm.  61.  Is  It  reasonable  to  say  that  It 
Intended  to  make  a  dlfTerence  between  special 
and  general  elections  as  to  the  tribunal  for  de- 
rfaring  the  result?  Why  so?  Why  not  har- 
monize by  committing  the  power  to  the  coun- 
ty court  in  both  cases?  Why  make  a  differ- 
ence, especially  when  it.destroys  ad  essential 
remedy?  The  new  law  retains  the  featuro 
that  In  both  elections  separate  certificates 
shall  go  to  the  clerk,  and  the  general  clause 
that  the  county  court  shall  declare  the  result, 
and  retains  the  clause  that  the  clerk  shall 
lay  the  certificates  before  the  county  court, 
but  only  says  so  as  to  a  special  election.  Tbis 
is  a  mere  Inadvertence  of  drafting.  Tbe 
draftsman  Intended  It  as  to  both  general  and 
special  electiOBS.  If  he  had  Intended  them  In 
a  general  election  to  be  laid  by  the  clerk  he- 
fore  another  body,  would  he  not  have  said 
so?  The  clause  that  the  county  cout*t  shall 
declare  the  result  Is  controlling.  "Where  the 
law  antecedently  to  the  revision  was  settled, 
either  by  clear  expressldn  In  the  statute  or 
adjudication  thereon,  the  mere  change  of 
phraseology  shall  not  be  deemed  or  coustrued 
a  Changs  of  the  law,  anlest  such  phraseology 
trldeaflr  parporta  aft  Intention  In  the  leglsla- 
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tan  to  work  a  Change.  A  oontrary  conitnic- 
iion  might  be  prodnctlTe  of  flie  most  danger^ 
one  consequences."  Parramore  t.  Taylor,  11 
Grat  220,  243;  1  Minor,  Inst  41.  The  mo- 
tlTe  o<  the  act  of  1801  was  to  change  the  old 
law  only  to  the  extent  of  allowing  a  rote  at 
a  special  election.  It  was  not  Intended  to 
allow  the  county  court  to  canvass  a  rote  only 
at  a  ^clal,  and  not  at  a  general,  one,  and 
thus  take  away  the  citizen's  right  to  contest 
an  Illegal  vote  on  the  removal  of  a  county 
seat  Such  change  does  not  speak  from  the 
act.  If  the  construction  contended  for  hy 
Scott  la  correct,  It  results  In  this  anomaly: 
that  a  vote  at  a  special  election  can  be  con- 
tested for  fraud  or  other  illegality,  but  one 
at  a  general  election  cannot  be.  This  was 
never  intended.  This  alone  Is  enough  to  re- 
pel that  conBtructlon,  though  other  reasons 
mippIemeDt  and  fortify  it  I  should  add  the 
argument  that  the  act  not  only  requires  the 
county  court  to  "ascertain  and  declare  the  re- 
sult of  said  vote,"  but  elsewhere  also  says 
that,  If  tbree-flftbs  of  the  votes  be  In  favor 
of  rtiocatlott,  "the  said  county  court  shall 
enter  an  order  declaring  the  place  so  re- 
ceiving tbree-flfths  of  all  the  rotes  cast  there- 
for to  be  the  oonnty  wat."  Now,  If  the  In- 
tent was  that  the  canTassera  ahould  canvass 
the  retnnu,  we  would  look  for  aome  provl- 
fllon  to  certify  from  the  canvassera  to  the 
county  court  the  result  of  the  canvass.  There 
Is  none.  Why?  Because  It  was  Intended  that 
the  county  court  shall  canvass,  and  aa  the 
result  would  be  on  Its  own  record,  there  was 
no  need  of  a  cwtlflcate  of  the  result  of  the 
canvass.  If  we  could  say,  even,  that  the  act 
does  not  provide  what  body  shall  declare  the 
result  of  a  vote  at  a  general  election,  what 
then?  Aa  It  la  the  county  court  that  enters 
taina  the  proceeding  for  relocation  by  re- 
ceiving the  petition  for  a  vote,  and  ordering 
It,  and  the  certificates  from  the  products  are 
In  the  custody  at  tta  clerk,  we  would  say  that 
It  was  also  to  declare  the  result,  not  the  board 
of  canraasera,  as  was  held  In  State  r.  Whit- 
ney, 12  Wash.  420,  41  Pac  18a  A  taxpayer 
or  a  voter  of  a  county,  merely  as  aoch,  may 
appear  before  the  county  court,  and  in  any 
legal  mode  contest  the  returns  of  and  vote 
upon  a  relocation  of  a  county  seat  for  fraud, 
irr^ulartty,  or  illegality,  or  other  ground 
which  In  law  would  change  the  result  or 
overthrow  the  vote,  In  wbtrte  or  part  This 
li  preaented  in  brief  of  Brown's  counsd,  but 
Is  not  contested.  Poteet  v.  Commlsalooora, 
80  w.  Ta.  BO,  8  &  E.  97;  Welch  v.  Ooonty 
Court  20  W.  Ya.  68,  1  &  BL  887;  Hamilton  v. 
County  Court  S8  W.  Ys.  76.  18  8.  E.  8; 
KrleadLtil  v.  Board.  12  Wash.  486.  41  Pac.  186. 

In  deference  to  the  coctended  oral  and  print- 
ed argument  at  counsel,  I  have  said  too 
much  In  tiw  case.  I  regard  It  sa  quite  plain. 
From  tltese  views  It  follows  that  we  must 
award  a  peremptory  mandamus  to  Brown  to 
comp^  the  county  court  to  take  Jurisdiction, 
and  take  up  the  returns  of  the  vote,  and  can- 
vass them,  and  recount  the  ballots,  snd  bear 


evidence  tonchlng  fraud  snd  m^^ty  In  the 
vote,  If  asked,  and  declare  the  result,  and  en- 
ter it  of  record;  and  we  most  award  tike  writ 
of  prohibition  sought  by  Brown  agalnat  the 
board  of  canvassers  prohibiting  It  from  wa- 
cising  any  Jurlsdictloa  whatever  over  the  <xt- 
tlflcates  and  returns  of  said  vote,  and  wc 
must  refuse  the  mandamus  asked  by  Scott 
DaVls.  and  WUaon  to  compel  the  board  of  can- 
vass^ to  proceed  with  the  canvass  of  said 
vote. 

NOTB  BY  DENT,  P.  So  far  as  the  oirinitm  of 
JuAgi  BRANNON  holds  that  the  conntr  court 
has  authority  to  hear  and  determine  contests 
wi^  regard  to  the  relocation  of  ft  coort  house. 
It  is  undoubtedly  legislation  by  jadidal  construc- 
tion to  sapplj  as  a  matter  of  necessity  an  Inad- 
vertent omission  in  the  statute.  The  same  may 
be  said  of  the  decl^n  In  the  case  of  Poteet  t. 
Commissioners,  30  W.  Ya.  68,  3  S.  E.  97.  But 
to  hold  otherwise  is  to  deny  to  the  taxpayers 
the  nndoabted  right  to  inquire  into  and  know 
whether  their  court  honse  has  been  relocated  in 
the  manner  provided  by  law.  And  for  this  rea- 
son, though  reluctant  to  usurp  legislative  func- 
tions. I  concur  In  the  proposed  Judicial  amend- 
ment of  the  statute  to  prevent  a  denial  ot  the 

Just  xi^ta  of  those  in  interest  Judge-made 
iw,  in  such  an  unforeseen  event,  is  better  than 
no  law.  It  la  at  least  in  accord  with,  and  pre-  • 
servatlve  of,  tiiat  favorite  maxim  ot  the  courts 
of  eomm<m  law,  fbonded  on  fiction  thou^  it  be, 
that  "there  is  no  right  without  a  remedy. 
Charleston  &.  8.  Bridge  Go.  v.  Kanawha  County 
Court  41  W.  Ya.  67$  24  S.  B.  1002. 


BROWN  V.  BOARD  OF  ELECTION  CAN- 

YASSERS  OP  RANDOLPH  COUNTY. 
(Supreme  Court  of  Appeals  of  West  Ylrginia. 
Feb.  4.  1899.) 
PbOHIBITIOS— CODSTT-SaiT  Elkotioh. 

When  a  board  of  election  canvassers  as- 
stunes  jurisdiction,  which  It  has  not  to  canvass 
and  declare  the  result  of  a  vote  upon  the  reloca- 
tion of  a  county  seat  prohibltioa  will  lie  to  re- 
strain it  though,  in  its  proper  action,  its  func- 
tions are  ministerial,  and  not  subject  to  iffohibi- 
tion. 

(Syllabus  by  the  Court.) 

Application  of  T.  P.  R.  Brown  for  a  writ  of 
INKdilbltion  agalnat  the  board  ot  election  can- 
vassers of  Randolph  county.  Writ  granted. 

D.  G.  Westenhaver,  M.  A.  Cunningham.  I. 
D.  &  J.  F.  Strader,  and  T.  P.  R.  Brown,  (or  pe- 
titioner. 0.  Wood  Dalley  and  J(An  B.  Holt 
for  respondents. 

6RANN0N,  J.  T.  P.  R.  Brawn  obtained 
from  this  court  a  rule  against  certain  per- 
sona, who  constltiito  the  bosxd  of  dectlon  can- 
vassers of  Randolph  county,  to  Show  cauK 
why  a  writ  of  prohlbitkm  should  not  be  award- 
ed him  to  prohibit  that  board  fnmi  eserdi- 
Ing  Jurisdiction  to  canvass  the  returns  and 
dedare  the  result  of  a  vote  iqwn  the  question 
ot  the  rdocatlon  of  tiie  county  seat.  We 
think  that  the  board,  though  a  mere  minis- 
terial body,  is  yet  one  organized  and  perform- 
ing public  functions  under  law,  and  sudi  a 
tribunal  as  may  be  kept  within  tiie  legal 
bounds  at  Its  Jurisdiction  by  prohibition.  This 
seems  to  be  conceded.  Fleming  v.  Coumiis- 
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■toncn,  81  W.  Ta.  608.  8  S.  E.  aST;  Aldenon 
T.  ComminloiieCT,  SI  W.  Va.  687,  8  S.  EL  274; 
Brazle  t.  OomniliMaoneri,  26  W.  Yju  213.  We 
award  tbe  prohibition  for  tbe  rkaatrn  that  the 
canTaaaen  have  no  jurladlctioa  to  act  In  the 
matter  of  this  vote.  It  belongs  to  the  conntr 
court  Reasons  for  this  conclusion  are  gtven 
In  Brown  t.  Gotmty  Oonrt,  82  8.  165,  this 
day  decided. 


WADB  T.  SOUTH  PENN  OIL  CO. 
(Snpremc  Court  of  Appeals  of  West  Virgbiia. 

Mot.  26.  189S.) 

LbASS— SUKBBN-DBH— OPTIO.V  TO  FCKCBASB  — TiS- 

axt  tor  Lips — Purcuisb  or  Rbtbhsio:*. 

1.  If  ft  lessee  for  life  or  years  take  a  new 
lease  of  the  reTcnioner  for  a  longer  or  shorter 
term  than  befors.  It  Is  a  sorxender  of  the  first 

lease. 

2.  A  lease  yielding  rent  and  an  option  to  pur- 
chase the  fee  oatrigDt  are  not  inconsistent,  and 
tbe  taking  inch  lease  daring  tbe  term  of  tbe  op- 
tion will  not  abrogate  or  surrender  it 

3.  Where  there  Is  a  lease  for  years  with  rent, 
and  an  option  to  porehase  the  fee,  an  election  to 
pnrchssa  under  tiu  option,  and  tender  of  the  par- 
chase  price  onder  it,  ends  die  lease  and  its  rent 

4.  A  porehase  of  the  reversion  in  fee  by  a  ten- 
ant for  years  ends  the  tenancy,  and  the  tenant  Is 
not  thereafter  estopped  from  d^ing  farther 
continuing  titlr  or  rent  in  the  landlord. 

(Srliabns  hr  the  Court) 

Appeal  from  drcnlt  courts  Wetiel  ooimty; 
Romeo  H.  Freer,  Judge. 

BUI  by  James  Wade  against  the  Sontb  Penn 
Oil  Company.  Decree  for  defendant,  and 
platntlff  appeals.  Affirmed. 

Th(Hnaa  P.  Jacobs  and  J.  W.  Newman,  for 
appellant  A.  R  Fleming  and  U.  M.  Amet^ 
for  apvelle& 

BBANNON,  P.  Wade^  on  Jnne  ft  1890, 
made  a  lease  for  fire  years  to  McCaslln  of  a 
tract  of  land  for  productlfm  of  oil  and  gas, 
^Tlng  Wade  (me-elghth  of  tbe  oU  and  $600 
per  year  for  each  gas  weU  as  rent,  which  lease 
was  assigned,  July  2,  1890,  by  McCaslln  to 
Bon^  Penn  OU  Company.  On  April  5,  18M, 
Wade  made  a  deed,  whltib,  In  Its  granting 
clause,  granted  to  one  Smith  aQ  the  oil  and 
gaa  In  the  tract,  bat  the  deed  aays  that  it  was 
agreed  tiiat  Smith  bad  an  option  to  buy  at 
tbe  Old  of  five  years  tbe  ofl  and  gas  in  the 
tract,  and  on  payment  they  were  to  be  con- 
weyeA  to  him;  and  tbe  deed  furtiier  states 
that  it  was  on  the  condition  that  Smith  should, 
within  30  days  after  the  completion  of  a  well, 
either  pay  Wade  $1,2(0,  or  release  and  recon- 
vej;  and  It  further  states  that  it  was  on  con- 
dition to  be  Told  if  a  well  shonld  not  be  com- 
pleted in  five  years,  unless  Smith  should  pay 
$1,252  before  the  expiration  of  that  time; 
and  it  fnrOier  provided  that,  if  "the  above 
lease  bec<Hne  void,"  then  the  oil  and  gas  right 
abonld  draw  one  dollar  per  acre  yearly  nntU 
"tbls  option  is  paid  in  full,  tiien  deed  to  be 
nude  by  parties  of  first  part,  or  surrendered.** 
Smith  assigned  bis  rl^^ts  imder  tills  Instra- 
ment  to  the  South  Penn  Oil  Company,  April 


16k  1884.  Afterwards,  July  81.  188Ch  the 
Sonth  Penn  Oil  Con^nny  took  from  Wade  a 
lease  <a  tbe  aamfe  land  for  production  of  oil 
and  gas  for  the  term  of  10  years,  covenanting 
to  pay  Wade  as  rent  one-^ightik  of  tiie  <^ 
and  $600  per  year  for  each  gas  well.  Tbe 
company  made  no  development  during  the  life 
of  the  McCaslln  lease,  but  under  tbe  lease  to 
itself  it  developed  upon  the  tract  in  paying 
quantity,  aiul  tend^ed  Wade  $l,Si2  in  full 
satisfkctitm  of  his  rl^^ts  to  the  oil  and  gaa, 
daindng  right  to  do  so  under  the  sold  <v»tion; 
but  Wade  refused  to  receive  it,  and  tiie  money 
was  paid  in  bank  to  bis  credit,  and  tbe  answer 
of  tbe  company  still  tenders  it  Wade  de- 
manded an  eighth  of  tbe  oil,  and,  tbe  company 
refusing  It,  Wade  bron^t  tbls  suit  to  comp^ 
a  discovery  of  tbe  oil  produced  from  tbe  teact, 
and  for  an  account  tiiereof.  Tlie  drcnlt  court 
dismissed  his  blU,  and  be  ^weals. 

mere  la  no  ^^nte  of  fact''  The  sole 
Questiim  in  the  case  is  as  to  tlie  effect  ot  said 
papers.  There  can  be  no  question  that  the 
taking  of  the  second  lease  was,  by  law,  a  sur- 
rendec  of  tbe  McCasUn  lease  by  the  company, 
as^  if  a  lessee  fw  life  or  years,  or  bis  assignee, 
take  a  new  lease,  of  the  reverslooer,  for  a 
greater  or  shorter  term  than  before,  there  is 
a  surrender  of  tiie  first  lease.  2  Minor,  Inst 
701;  2  TayL  Landl.  &  Ten.  {  512.  But  tiien 
comes  tbe  qnestlfHi,  what  is  the  tttect  of  the 
second  lease  npon  the  option  instmment?  If 
it  were  a  mere  lease,  It  woiiEl  be  surren- 
dered like  tiie  first  lease;  but  It  la  not  a  lease. 
What  is  it?  It  is  an  option  to  buy  all  tbe  oil 
and  gas  within  five  years  of  its  date.  Read 
by  its  four  comas,  it  Imports  nothing  dse. 
It  its  strlctiy  granting  part  stood  alone,  it 
would  be  an  absolute  grant,  and,  no  doubt  the 
subsequent  lease  covenantbig  to  pay  a  share 
of  the  oil  wotdd  be  binding  on  tbe  lessee  com- 
pany, fbr  tiiere  Is  tbe  covenant  to  imy,  and  a 
lessee  cannot  deny  his  landlord's  title  or  his 
agreement  to  pay  rent;  and,  even  when  one 
who  is  the  real  oftner  enters  into  a  lease  leas- 
ing bis  own  land  from  anoQier,  this  rule  nre- 
vents  bim  from  setting  up  title  in  liimself. 
8  TayL  LandL  &  Ten.  f  80.  To  t»lng  tiie 
case  under  this  doctrine,  cotmsel  for  Wade 
contends  that  by  the  first  lease  and  said  option 
deed  the  company,  at  the  date  of  tbe  aeomd 
leaw,  owned  aU  tiie  oil,  and,  taking  ttie  sec- 
ond lease,  it  Is  the  case  of  a  man  making 
himsdf  by  deed  a  tenant  to  onotbra  of  bis 
own  land,  and  be  cannot  deny  his  landlwd's 
titl^  or  tL-nOA  tbe  rent  This  would  be  so 
were  this  tuition  not  a  mere  cation,  but  an  in- 
stmment of  absolute  grant  vriilch  had  already 
invested  the  company  with  ownership  ot  the 
oH  But  it  had  not  so  operated;  it  was  a 
mere  right  to  elect  to  become  such  owner. 
If  an  absolute  grant,  why  such  profuse  pro- 
visions of  option  to  purchase?  There  la  no 
legal  Inconsistency  between  tbe  second  lease 
and  the  option.  The  former  gave  tbe  lessee 
the  right  to  mine  for  oU  for  ten  years,  paying 
rent;  the  latter  gave  tbe  separate  distinct 
right  to  purcbase  outright,  at  a  fixed  price. 
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wlthbt  Ore  yean.  The  pardUBe  wtrald.  <of 
■cotme,  dose  the  lease  merger,  u  the  right 
to  die  rental  would  jfaM  from  the  landlord 
upon  his  sale  ot  the  fee  to  tbe  tenant,  and  the 
leasehold  estate  would  sink  and  cease  In  the 
reTerslfUi  the  greater  estate,  npon  thetar  unlcn 
la  tlK  saine  person,  under  weH-mitnni  pttod- 
ples.  Tied.  Beal  Prop.  |  68.  And  It  Is  dear, 
when,  a  tmant  pnrdiaaes  tbe  fee,  his  esti^pd 
«o  deny  the  landlord's  title  ceases,  heeanse 
the  tenancy  ceases.  OUapbell  v.  Fetterman's 
HelrSk  20  W.  Va.  89S;  2  Tayl.  iMOdl  ft  Ten. 
^  SOS.  He  may  thereafter  set  his  own 
tSfle  m  lee  against  rent  Wood,  lAndl.  ft 
Ten.  878.  The  optttm  tarested  Bxaith,  before 
Qie  se«md  lease,  irifii  only  an  tiectfon  to  pur- 
chase, and  Its  acceptance  after  sidd  lease 
made  a  pttrtibase  ate  It  Swearingn  r. 
Watson,  86  W.  Ya.  468, 14  S.  B.  M9.  Sorely, 
a  tenant  can  make  a  pnvcfaase  of  the  fee  after 
be  becomes  a  tenant  This  Is  all  I  see  tat  the 
ca«e.  XJpoa.  tender  of  the  price  flked  for  a 
pflrduse.  Wade  was  not  entitled  to  a  share  of 
tiie  oil,  and  had  no  right  to  demand  an  ac- 
count of  tte  oD  prodnced,  and  his  blH  was 
properly  dismissed.  He  to  entitled  only  to  the 
|1,!M2.  Decree  affirmed. 


MICHABLSON  v.  CATJTLEfsr. 
(Supreme  Court  of  Appeals  Of  West  Virginia. 

Dee.  7, 1888.) 
Appbal— Revibw  —  Gkaxt  or  OeBtiORiBi  — Nslr 

ThisL— EVIBBIfCK. 

1.  The  writ  of  certiorari,  -rhen  awarded  Itt 
civil  cases  before  justices,  onder  sectiODS  2,  % 
c.  110,  Code,  is  an  apuellste  process,  desigDM 
to  effect  the  ends  of  Justice;  and  the  circuit 
court  has  a  large  discretion  in  awardiu^r  the 
same,  reriewiog  judgments,  and  graating  new 
trials  thereunder,  and,  unless  snch  discretion  is 
plainly  abused,  this  court  cannot  interfere  there- 
with. 

2.  It  the  CTidence  preaeots  mixed  qoestions  of 
law  and  fact,  matenal  to  the  issue  iuTolred, 
about  which  two  reasonable  men,  learned  in  the 
law,  might  differ  aa  to  the  proper  determination 
thereof,  the  circuit  court  commits  no  afipealaMe 
error  in  awarding  a  new  trial. 

3.  If  improper  testimony  in  favor  of  the  pre- 
vailing party  Is  admitted  by  the  justice,  and  it 
be  doubtfol  whether  the  same  was  prejudicial  to 
the  opposite  party  or  not,  the  action  of  tha  cir- 
cuit court  in  awarding  a  new  trial  will  not  be 
reviewed  by  this  court. 

(Syllabus  by  the  Oourt.) 

Error  to  circuit  court,  Kanawha-  ooimty; 
F.  A.  Outbrie,  Judge. 

Action  by  O.  H.  Michaelson  sgainat  Lucy 
R.  Oatitley.  Verdict  for  plaintttf.  From  an 
order  granting  a  new  trial,  ^alatiff  brings 
error.  Dismissed. 

'  W.  S.  Latdtey,  for  plaintHr  in  error. 
Brown  ft  K«wn,  S.  L.  Flournoy,  Joseph  M. 
Bttnni,  and  W.  Mollohan,  for  defendant  in 
error. 

DENT,  J.  On  writ  of  error,  the  plaintiff 
complains  that  the  circuit  court  did  not 
quash  tbe  certiorari  allowed  the  defendant 
in  the  above  case  to  a  Judgment  of  a  Justice 


fOUkded  en  tbe  verdict  of  a  Jury  for  (300, 
but  reversed  the  Judgment  and  awarded  a 
new  trial.  The  Itocts  are  as  follows:  The 
plaintiff  rented  of  the  defendant  tbe  first 
story  and  the  basement  of  a  certain  bulldinp 
sittuted  on  Quarrler  street,  in  Chaiaesttm. 
The  upper  portion  of  the  building  was  rent- 
ed by  other  tenants,  Mcept  a  'certain  room, 
which  was  vacant  On  the  night  -of  tbe  4tb 
of  February,  1886,  an  exposed  water  pipe  tn 
this  vacant  room  burst,  and  the  water  ran 
out,  down  Into  ihe  room  occupl^  by  plain- 
tiff, and  damaged  his  goods  to  a  sum  in  ex- 
cess of  tbe  $300  damages  demanded.  Tbe 
place  to  tuni  off  the  water  trom  the  building 
wat  In  the  basement;  rented  by  plaintiff,  and 
no  one  could  reach  It  except  hia  permis- 
sion. Daring  the  middle  of  the  nicbt,  when 
tbe  leakage  was  discovered,  a  mess^ign 
was  sent  to  plaintiff  who  lived  some  dto- 
tance  away,  to  Iirform  him,  and  get  the  key; 
asd  the  water  was  tlien  tomefi  off,  and  due 
effort  made  to  «ave  plafntUf  s  goods,  consist- 
ing of  mutical  Instruments,  etc. 

On  a  telal  of  the  case  beCore  the  Jwy,  Uie 
Justice,  on  motion  of  the  plahttHF,  gave  the 
two  foUowtng  Instructions^  to  which  defend- 
ant objectedi  "(1)  That  if  the  Jury  believes 
from  the  evidence  adduced  that  the  plaintiff 
was  a  tenant  of  the  d^entiant,  isA  I3iat  In 
consequence  of  tbe  d^ecUve  j^mMng  or 
want  of  repair,  or  neg^lgeoce  ot  the  detoMl- 
ant  the  platetlff  suffered  as  lni«ry  to  his 
property  wiHiout  any  flanlt  of  his  own,  thm 
the  plaintiff  is  entitled  to  recover  damages 
for  the  injury  sustained  In  consequence 
thereof.  (2)  If  the  Jury  find  that  the  de- 
fendant Is  liable  to  the  plaintiff,  that  the 
measure  of  damages  for  the  Injury  done  is 
that  amount  that  will  compensate  and  make 
tbe  plattitlfT  whole,— the  difference  In  value  of 
the  property  injured  between  that  which  was 
immediately  Iwfore  the  Injury  done  and  thai 
afterwards."  These  Instructions  appear  to 
properly  propotmd  tbe  law,  and  are  simply 
to  title  effect  that  if  the  damages  suffered  by 
the  plaintiff  Were  caused  by  defective  plumb- 
ing, owing  to  the  negligence  of  ttie  defend- 
ant, the  Jury  should  award  such  damages  as 
plaintiff  had  suffered  by  reason  of  such  neg- 
ligence. The  plumbing  Is  a  part  of  the  build- 
ing, and  the  landlord  is  liable  to  bis  tenant 
for  defective  constmctlon  thereof,  although 
there  Is  no  covenant  to  repair.  12  Am.  & 
Eng.  Enc.  Law,  687;  Stapenhorst  v.  Manu- 
facturing Co.,  16  Abb.  Prac.  (S.  S.)  355.  The 
room  In  which  the  leak  occurred  was  not 
rented,  but  was  vacant  and  under  tbe  con- 
trol of  tbe  landlord.  The  pipe  was  exposed, 
and  an  inevitable  accident  happened  t>y  rea- 
i^oD  of  the  freezing  weather.  This  is  an  ac- 
cident that  In  this  climate,  In  the  month  of 
February,  can  be  easily  foreseen  and  pro- 
vided against,  either  by  proper  protection  of 
exposed  pipes,  or  turning  off  the  water  sup- 
ply, and  is  one  that  only  calls  for  ordinary 
care.  In  such  case  tbe  landlord  la  liable, 
unless  he  can  shift  such  liability  to  the  ten- 
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ant  by  reuon  of  tt»  letter's  Contilbntory 
n^ilgeace.  It  the  toumt  Is  fnlly  Informed 
of  the  defect,  and  haa  It  In  his  ptvww  to 
avoid  the  ume  by  K<^per  ^ecautlon  on  hla 
pu%  and  falls  to  do  M,  Us  negligmce,  being 
contiikntory.  will  rellere  ttae  landlord  from 
UaUUty.  Shear.  &  R.  Neg.  (4tb  Ed.)  |  722; 
Brown  T.  Bniott  4  Daly,  829;  Mendel  t. 
Fink,  8  m.  App.  ftTS;  Kenny  t.  Bams.  67 
Mich.  836^  84  N.  W.  687. 

Tho  defendant  asked  ftor  tbe  followbitf  five 
iBstrections.  wbich  were  rtfiued  by  the  :jas* 
tice:  "(1)  The  court  Instructs  the  juty  that 
if  fbsj  bdieTo  tnm  the  evidence  that  then 
was  no  eiEpnu  contract  to  the  effeettbatthe 
landlord,  Oauflc^,  Mionld  ke^  In  t^idr  the 
honse  and  tenement  oeciqpled  by  her  tenant, 
Mlcliaelecnt,  then  tliey  shonld  find  tOr  ttn  do> 
fendant,  Cautley.  ^  The  court  lustracts 
the  }niy  that,  if  Hiey  beUere  from  'Oie  mU 
denee  that  there  was  no  express  contract  on 
the  part  of  Gantley  to  keep  In  repair  the 
bnllding  leased  from  her  by  Mltdiaelsou,  then 
tbe  Jury  should  find  said  defendant,  Gantley, 
not  little  for  any  damages  which  plaintiff, 
Hicbaelson^  might  have  snflered  from  water 
leaking  and  running  down  from  apartments 
In  said  btdlding  above  those  occupied,  by 
Mfdiadson.  (3)  The  eoort  tastructs  tbe  Jury 
tbat  It  they  believe  from  the  evidence  that 
the  landlord.  Gantley,  had  not  covenanted  to 
repair  tbe  building  teased  hf  her  tenant, 
MIchadson,  and  that  Cautley  is  not  chargea- 
ble wiOi  any  affirmative  miefeaaance,  or  neg- 
lect of  positive  duty,  then  tbe  Jury  riiould 
find  for  the  defendant,  Cautley.  (4)  The 
court  further  Instructs  the  Jiuy  that  If  Oiey 
believe  from  the  evidence  that  tbe  praises 
teased  1^  the  plaintiff  fnm  the  defandant 
were  not  in  good  repair  at  the  date  of  the 
lease,  or  thereafter,  and  that  by  teason  of 
said  premises  being  out  of  repa^  the  plain- 
tiff was  damaged,  and  that  there  was  no 
covensnt  or  agreement  Iv  the  defendant  that 
she  ahonld  r^ir  said  premises,  then  the  Jury 
should  find  for  said  defendant  Gantley.  (5) 
The  coort  further  Instructs  the  Jury  diat  If 
th^  believe  from  the  wldence  that  the  plain* 
tiff.  Hlcbaelsoa,  was  damaged  br  the  water 
plve  bursting  and  leakllig  watw  In  a  room 
In  the  leased  bolldlng  jabove  those  rooms 
leased  by  said  MlehaelBba  in  uud  bunding, 
and  that  said  water  ptt>e  which  oansed  said 
damage  was  not  cooMraeted  or  used  to  su^ 
ply  water  to  that  patt  of  said  building  whkA 
was  leased  by  said  Iflchaelson,  and  that  said 
defendant,  Gantley,  had  not  conbacted  to 
repair  said  premises,  and  hsd  not  caused  said 
damage  by  any  act  of  afBnnatlve  misfea- 
sance, or  neglect  of  poritlve  dttl^,  on  her 
part,  then  the  Jury  should  And  for  the  de- 
fendant, Gantley."  These  Instmcttons  were 
not  proper  In  ttls  cms,  for  It  does  not  in- 
volve the  question  et  repair,  b«t  defective 
eonatnwtlon  of  tbe  bnildtog,  owli^;  to  the 
water  pipe  not  being  properly  protected  from 
tbe  frost  In  a  room  la  the  twUdlng  not  under 
rent  or  oecnpied  by  any  one;  heme  It  was 


ander  the  control  of  the  landlord.  If  Mie  had 
gone  up  there  In  the  nighttime  and  flooded 
the  building  witb  a  hose  to  tbe  same  extrint, 
ber  legal  liability  would  have  been  of  thb 
same  character,  except  her  conduct  would 
have  bem  more  wOltnL  NegHgence  In  look- 
ing after  the  matter  herself,  or  having  her 
agents  or  tenants  to  do  so  for  her,  was  tbe 
cause  of  the  leakage.  If  the  room  where  it 
occnnred  bad  been  under  rent  to  ttae  plaintiff 
or  other  person,  tbe  Uablltty  might  have 
shifted. 

The  only  remaining  ^uestten  Is  as  to 
whetlier  the  drcult  court  ured  In  setting 
aidde  the  verdict  of  tbe  jury  on  the  evidence 
alone.  In  the  case  of  Qrogan  v.  Railway  Oo., 
39  W.  Va.  416.  19  &  E.  568  (Syl.  point  2): 
"Though  evidence  la  conflicting,  the  court 
may  aet  aside  the  vca-dlct  if  against  the 
weight  of  ttie  evidence,  but  -sneh  power 
should  be,  ezerdaed  eantiottly.  When  the 
eoort  does  so,  its  action  Is  regarded  with  pe- 
culiar respect  in  an  appellate  court,  and  wtil 
not  be  reversed,  unless  plainly  wrong."  This 
Is  the  rule  as  to  trials  had  in  the  drcult 
court  It  should  be  applied  with  equal  lib- 
erality as  to  trials  had  bitfore  justices,  when 
reviewed  by  tbe  circuit  court,  and  a  new 
trial  has  been  awarded.  In  the  case  of  Har- 
row V.  Ballroad  Co..  88  W.  Ta.  717,  18  8.  B. 
926,  Judge  Holt  says:  'fTtae  statuto^  wrft  of 
certiorari  is  Intended  as  a  method  Whereby 
tbe  rulings  of  the  Justice,  etc.,  may  be  re- 
viewed,—especially  his  ranngs  graiiU.ng  or 
refusing  to  set  aside  ver^cts;  and  the  sct^e 
and  tenor  of  the  act  show  plainly  that  It  was 
Intended  that  the  drcult  court  dionld  be  lib- 
eral in  granting  It  so  far  as  It  is  a  sul»titnte 
for  appeal  firom  the  Judgment  of  a  Justice, 
so  that  the  petitioner  may  have  the  Judg- 
ment of  tite  Justice  reviewed  up<m  the  mer- 
its, and  such  Judgment  or  order  made  upon 
the  whole  matter  as  law  and  Justice  may 
require.**  The  statute  which  provides  cer- 
tiorari as  an  appeal  or  appellate  remedy  was 
enacted  for  the  purpose  of,  so  far  as  possible, 
obviating  tiie  evil  effects  of  the  holding  of 
this  coort  in  the  ease  of  Barlow  t.  DanhAs, 
25  W.  Va.  S12,  and  Hickman  v.  Railroad  Co., 
90  W.  Va.  296.  4  S.  n.  654,  and  7  S.  S.  466, 
that  a  fact  tried  before  a  Justice's  Jury  of  six 
persons  coold  not  be  otherwise  re-fexamteed 
than  according  to  the  rules  of  the  common 
law  (meaning  thereby  a  writ  of  error),  and 
tiiat  a  Justice's  tribunal,  not  being  a  court 
of  record,  to  which  such  writ  lies,  the  consti- 
tution IntafUted  the  re-examlnation  of  jury 
trials  before  justices  by  an  appellate  court 
la  any  manner  whatsoevw,  thns  making 
th«n  a  flnallly.  To  sustain  the  position  tak- 
en by  the  court  at  that  time,  it  was  held  that 
the  word  ''appeals,"  as  used  In  the  last  clause 
of  tiie  twenty-eighth  section  of  article  8  of 
the  c<mstitution.  In  these  words,  "Appeals 
shall  be  allowed  from  Judgments  of  Justices 
in  mSb  manner  as  may  be  prescribed  by 
law,**  was  used  In  Its  technical  sense  strictiy, 
and  did  not  include  appeDate-^roeeedjags 
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graenllr,  and  ttiat,  theiefMK,  the  leglBUture 
had  no  antborlty  to  grant  aucb  "appeals"  in 
cases  where  a  Jury  trial  was  LoTolTed.  See 
Judge  Snyder's  opinion,  25  W.  Va.,  pages 
621  to  623,  incluslTe.  Yet  In  the  case  of 
Fonse  v.  Tanderrert,  80  W.  Va.  827,  4  B.  Si. 
298,  Judge  Snyder,  again  rendering  the  opln* 
Ion  of  the  court,  on  page  831,  80  W.  Va., 
and  page  801,  4  S.  B.,  says:  "Is  said  chapter 
110  o>nstitutlonal?  The  coDstltuUonal  provt- 
sion  ftrst  above  quoted  expressly  declares 
that  'appeals  shall  t>e  allowed  from  judg- 
ments of  Justices  of  the  peace  in  such  man- 
ner as  may  be  prescribed  by  law.'  This  pro- 
vision positively  commands  that  appeals  from 
Judgments  of  Justices  shall  be  allowed,  and 
It  expresdy  authorizes  the  legislature  to  pre- 
scribe the  manner  In  which  they  shall  be 
allowed.  The  statute  under  consideration 
'was  enacted  a  very  short  time  after  said 
constitDtlon  was  adopted,  and,  as  It  has  pre- 
scribed no  other  effective  mode  by  which 
'Judgments  of  Justices  of  the  character  now 
before  os  can  be  reviewed,  it  is  the  duty  of 
tiie  courts,  if  they  can  do  so  consistently 
vlth  the  leqgal  rules  of  interpretation,  to  con- 
stroe  tb»  statute  as  giving  the  circuit  courts 
audi  power  of  review.  The  only  difficulty 
in  giving  such  construction  Is  the  use  of  t^e 
word  'sf^ieal'  In  the  constitution,  Instead  of 
common-law  terms,  'writ  of  error'  or  'certio- 
rari.' The  term  'appeal'  was  unknown  to 
the  common  law.  *  *  *"  The  able  Judge 
then  reaches  the  conclusion  (directly  con- 
trary to  the  one  In  Barlow  v.  Daniels)  that 
the  word  "appeal"  means  certiorari,  or  any 
other  process  Uie  legislature  may  adopt  for 
the  review  of  Judgmeuts  of  Justices.  Here 
there  is  a  direct  conflict  of  the  same  author- 
ity, whlA  cannot  be  reconciled.  How  much 
better  would  it  have  been  for  the  court  to 
luve  held  In  the  ease  of  Barlow  v.  Danl^ 
that  the  two  provisions  of  the  constitution 
under  con^deration  should  be  construed  to- 
gether, so  as  to  read:  "In  suits  at  common 
law,  where  the  value  Id  controversy  exceeds 
twenty  dollars,  KLcluslve  of  Interest  and 
costs,  the  right  of  trial  by  Jury.  If  required 
by  either  party,  sliaU  be  preserved,  aod  In 
such  suit  before  a  Justice  a  Jury  may  in- 
sist of  Mr  persons.  No  fact  tried  by  a  Jury 
shall  be  otherwise  re-examined  in  any  caae 
than  according  to  the  rules  of  the  common 
law,"  except  ''lyipesls  ^lall  be  allowed  from 
Judgments  of  Justices  in  such  manner  as  may 
be  prescribed  by  law."  This  was  undoubt- 
edly the  plain  meaning  and  Intention  of  the 
constitntion  makers,  and.  It  it  had  been  ad- 
hered to,  the  illegal  and  inconsistent  conclu- 
sions of  the  court  might  have  been  avoided, 
and  the  ends  ot  Justice  better  promoted.  It 
aerep  entered  the  minds  of  the  constitution 
makers  to  construe  the  word  "appeals"  to 
mean  "writ  of  error"  or  "certiorari"  in  this 
connecUoo;  for  they  well  knew  that  a  Jus- 
tice's court  was  not  a  court  of  record,  nor 
the  Justice  usually  a  man  learned  in  the  law, 
and  they  never  Intended  that  t^on  his 


shoulders  should  be  Imposed  the  laborious 
task  of  instructing  Juries  on  intricate  and 
difficult  points  of  law,  and  of  making  up  and 
signing  bills  of  exceptions  embodying  his  rul- 
ings. The  Jury  was  reduced  to  6  in  number 
for  the  very  reason  that  an  appeal  as  a  mat- 
ter of  right  would  furnish  an  adequate  rem- 
edy. If  they  erred,  or  there  was  dissatlafac- 
tlon  with  their  verdict.  It  Is  foolishness  to 
talk  about  the  great  common-law  right  of 
trial  by  Jury,  and  yet  say  that  such  Jury  may 
consist  of  less  than  12  persons,  and  that  6 
or  8  <«  1  person  may  be  such  Jury.  If  the 
pei^le  so  declare.  It  is  like  sticking  a  Icnlfe 
into  a  man's  heart,  and  at  the  same  time  as- 
suring him  you  do  not  Intend  to  hart  him. 
When  the  people  depart  from  the  number 
12,  they  do  away  with  the  common-law  right 
of  trial  by  Jury.  Not  only  is  this  true,  but 
the  rules  of  common-law  Jury  trials  have  been 
greatly  encroached  upon  by  legislative  enact- 
ment; so  that  the  constitution  must  be  con- 
stroed  to  read,  "No  fact  tried  by  a  Jury  shall 
be  otherwise  re-examined  in  any  case  than 
according  to  the  rules  of  tbe  common  law" 
as  modified  by  legislaUuL  Especially  Is  this 
true  when  this  section  is  construed  in  con- 
nection with  section  21.  art  8,  to  wit,  '*Sucta 
parts  of  the  common  law,  and  of  ttie  laws  of 
this  state  as  are  in  force  when  this  article 
goes  into  operation  and  are  not  r^ugnant 
thereto,  sbsll  be  and  continue  the  law  of  the 
state  until  altered  or  n^esled  by  the  legis- 
lature." Tb»  rules  of  the  common  law  are 
subject  to  alteration  ox  repeal  by  the  i^s- 
latnre.  Hence  the  concluaton  is  inerltslile 
that  tbe  meaning  of  the  words  used  In  the 
constitution,  to  wit,  "accordtaig  to  the  rales 
of  the  common  law,"  were  Int^ed  to  be 
according  to  the  procedure  of  common-law 
courts.  In  omtradlstlnction  to  equity  courts, 
as  modified,  prescribed,  and  find  by  1^^ 
lative  enactment,  and  that  a  fact  once  tried 
by  a  Jury  could  not  be  re-examined  or  re- 
tried except  by  another  Jury,  if  either  party 
required  It,  according  to  sutm  procedure. 
Questions  of  law  or  questions  of  mixed  law 
and  fact  may  be  reviewed  by  aiqjeal,  or  In 
any  other  manner  the  legislature  may  pre- 
scribe, as  the  sectiSn  can  only  apply  to  a 
fact  alone  tried,  by  a  Jory.  and  re-examina- 
tion and  retrial  before  anotiiet  Jury  accord- 
ing to  common-law  procedure,  as  provided 
and  regulated  by  legislative  enactmrat,  fully 
satisfy  the  constitutional  requirement  This 
gives  the  legislature  fall  control,  except  that 
facts  must  be  re-examined  and  retried  until 
finally  settied,  if  ^tber  parly  require,  by  a 
Jury,  leaving  questions  of  law  to  be  6,eter- 
mined  by  the  courts.  Thus  Is  the  grest  com- 
mon-law right  of  trial  of  facts  by  a  Jury  of 
12  persons  Impartially  selected  preserved,  un- 
touched elttier  by  constitutional  or  legisla- 
tive enactmwt  The  right  of  ^ipeal  from 
the  crude  rulings  of  the  Justice  secures  it  la 
a  court  of  record  presided  over  1^  a  Judge 
learned  in  the  law.  These  considerations 
lead  to  the  omclusloD  that  the  le^slature. 
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In  bestowing  on  the  circuit  courta  or  Judges 
the  authority  to  review  the  facts  as  fonnd  by 
a  Jury  of  6  In  a  justice's  trial,  Intended  to 
give  •  them  a  -  large  discretion,  so  that  the 
"gr^at  common-law  right  of  trial  by  Jory" 
'  might  be  preserred,  not  only  In  name  and 
form,  but  'in  pristine  purity,  Tigor,  and  sub- 
stance. The  crrcnit  court  or  Judge  la  not 
authorized  by  sections  2,  8,  c.  110,  Code,  to 
grant  anch  "appeal"  as  a  matter  of  right, 
but  as,  In  his  discretion,  law  And  Justice  may 
require.  If  the  Judgment  brought  In  review 
.  is  plainly  right,  law  and  Jostlce  require  that 
it  shall  be  final,  that  there  may  be  an  end  to 
useless  litigation.  But  If  there  are  strong 
probable  grounds  to  suppose  that  the  merits 
have  not  been  fairly  and  fully  heard,  and 
that  the  decision  Is  not  agreeable  to  the  Jus- 
tice and  truth  of  the  case.  It  should  be  re- 
tried. If  the  circuit  court  on  review  reaches 
the  conclusion  that  the  matter  ought  to  be 
retried,  and  the  evidence  presents  such  a 
case  that  reasonable  meil,  learned  In  the  law, 
might  differ  In  regard  thereto,  this  court 
ought  not  to  Interfere  until  at  least  thra-e  has 
been  a  retrial.  Otherwise  the  sacred  com- 
mon-law right  of  trial  by  Jury,  Instead  of  be- 
ing preserved.  Is  perverted  Into  an  Instru- 
ment of  wrong  and  injustice. 

In  the  present  case  the  Justice  [>ermltted,  as 
Is  ttsoal  In  such  trials,  the  witness  Mlchael- 
aon  to  testify,  against  the  objection  of  the 
defendant,  that  he  thought  "that  the  pipe 
had  been  frozen  and  bnrsted  during  niurs- 
day,  the  3d,  and  that  the  lee  In  the  pipe  pre- 
Tented  the  water  from  flowing,  and  that  the 
plumber  failed  to  see  and  repair  It,  and  that 
afterwards,  when  the  weather  moderated, 
the  water,  disserved  the  Ice,  and  flowed  out 
and  run  down  on  the  goods  of  the  plalntlfl:"; 
"that  the  loss  was  occasioned  by  bad  plumb- 
ing, or  negligence  In  placing  the  pipes  In  the 
building,  as  they  were  true,  or  by  the  negli- 
gence of  nonrepair,  and  overiooklng  the 
break,  and  leaving  the  same  unrepaired; 
that  It  was  this  negligence  that  caused  the 
Injury  to  the  plalntlfiT,  and  that  without  any 
fault  on  his  part";  "that  he  has  suffered 
loss  from  the  negligence  of  the  defendant  and 
ber  agents  or  servants.".  This  Is  all  mere 
opinion  evidence,  which  was  highly  Improp- 
er, and  would  not  have  been  admitted  In  a 
court  learned  in  the  law.  Other  evidence  of 
an  expert  character  was  also  erroneously  In- 
troduced and  admitted.  This  would  not  be 
allowed  to  disturb  the  verdict;  If  the  legal 
evidence  plainly  justified  It.  But,  while  the 
evidence  tends  to  show  the  negligence  of  the 
defendant  In  allowing  the  water  pipe  to  be 
exposed  In  a  vacant  room  entirely  under  her 
control,  It  also  tends  to  show  that  the  plain- 
tiff was  aware  of  her  n^ligence  and  of  the 
danger  of  the  pipes  freezing,  and  refused.  In 
the  daytime,  to  turn  on  the  water  or  have 
anything  to  do  therewith,  and  that  at  night, 
-when  he  closed  his  store,  he  had  undw  his 
control  the  only  means  of  turning  off  the 
water,  except  the  outside  street  connection. 


In  charge  of  the  waterworks  officials;  and 
without  turning  off  the  water,  which  he  bad 
the  right  to  do  for  his  own  protection,  he 
left  the  store,  taking  the  key  thereof  with 
him,  so  that  no  one  else  could  turn  off  the 
water  until  he  could  be  found  and  the  key 
obtained,  while  the  defendant,  having  pn>> 
vided  the  plaintiff  with  means  of  self-pro* 
tection,  BO  far  as  the  proof  shows,  was  en- 
tirely in  Ignorance  as  to  whether  the  water 
was  off  or  on  the  night  the  damage  occur- 
red, thus  tending  to  show  the  plaintiff  guilty 
of  contributory  negligence;  and,  Instead  of 
permitting  this  question  to  be  settled  by  the 
jury  from  the  admissible  facts  and  circum- 
stances, the  plaintiff  is  permitted  to  tell 
them  that  he  was  injured  by  the  negligence 
of  the  defendant  without  any  fault  on  his 
part,  thus  allowing  hhn  to  state  a  conclu- 
sion of  law  and  fact  Improperly,  and  to  the 
prejudice  of  the  defendant  In  the  case  of 
Taylor  t.  Railroad  Oo.,  88  W.  Va.  88,  10  S. 
E.  29  (Syl.  point  3),  the  law  iB  settled  to  be: 
"Where  Illegal  evidence  Is  admitted  against 
the  objection  of  a  party,  it  will  be  presumed 
tiiat  it  prejudice^  such  party,  and  if  It  may 
have  prejudiced,  though  It  be  doubtful  wheth- 
er it  did  or  did  not  it  will  be  cause  for  the 
reversal  of  the  judgmen(."  Hall  r.  Lyons, 
29  W.  Ya.  410, 1  S.  E.  S82;  Korr  r.  Lonsford, 
31  W.  Ta.  659,  8  8.  E.  49S;  Moore  v.  Hunt- 
ington, 31  W.  Va.  842,  8  8.  B.  912;  State  v. 
Kinney,  26  W.  Va.  141;  Beach  t.  0*RUey,  14 
W.  Va.  66;  SUte  v.  Husgrave,  43  W.  Va. 
6TS,  28  8.  B.  818.  Aa  to  a  case  resembling 
the  presmt  one  In  some  partlcnlan,  see 
Brown  r.  BlUott,  4  Daly,  S29. 

From  these  considerations,  the  condtiBlon 
follows  that  the  circuit  court  did  not  abuse 
its  appellate  powers  In  setting  aside  the  ver- 
dict of  the  jury  and  granting  the  defendant 
a  new  trial;  and  therefore  the  writ  of  errw 
granted  by  this  court  Is  dismissed,  as  Im- 
prorldentiy  awarded. 


JONES  ct  al.  V.  THORN  et  aL 
(Supreme  Oonrt  of  Appeals  of  West  VtrBlnla. 
Nov.  16.  isoa) 

Tkdsts— CoNVETASce  TO  Skci'ub  Bdbbaxd's  Dkbt. 

1.  Where  a  tract  of  land  is  owned  by  a  hus- 
band and  wife,  the  Bame  t>eing  part  of  a  larger 
tract,  she  owning  as  her  separate  estate  fotir- 
ninths,  and  he  two-ninths,  and  she  joins  with 
him  io  the  execution  of  a  deed  of  trust  on  the 
entire  six-ninths  to  secure  the  perment  of  a 
debt  owed  by  the  hngband.  and  dies  before  the 
debt  falls  dne,  leaving  children,  and  trhen  the 
tmstee  proceeds  to  sell  the  entire  six-Dinths  con- 
veyed to  him,  if  collusion  is  ahown  between  him 
and  the  trustee,  and  it  appears  the  sale  la  made 
only  for  the  purpose  of  conferring  title  on  him, 
eqnity  will  consider  and  treat  him  as  a  trustee 
for  the  children  who  inherited  said  fonr-aintbs, 
subject  to  the  trust  as  to  aaid  four-ninths. 

2.  Where  the  debt  secured  by  such  trust  was 
the  debt  of  the  husband,  and  the  wife's  property 
was  only  included  in  the  trust  deed  as  an  addi- 
tional security,  equit7  would  require  that  the 
husband's  portion  of  the  property  should  be  ex- 
hausted before  selling  the  wife's  property. 

(Syllabas  by  the  Ooiirt> 
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Appeal  Uom  ^calt  court,  Uarlox  cowty; 
3,,  M,  Hagaiu,  Judsa. 

Bill  by  Bessie  I«,  Jonee  aad  anotbar  against 
Benjamin  Xbont  an4  otbsm.  Fcom  a  deisee 
dlamlBslng  the  bill,  vl^tllXa  iweaL  Be> 
Tereed. 

Jobn  W.  Mason  and  James  A.  Haggerty,  for 
appellants.   W.  S.  Heredlth,  ftir<appeUee8. 

BNGUSH,  J.  On  tbe  SOtta  day  of  August, 
1877,  Nlmrod  Tootbman  sold  four  undivided 
nlntliB  of  a  tract  of  land  situated  In  Marion 
county,  containing  60  acres,  to  Mary  A.  JoneSi 
wife  of  H.  Frank  Jones,  In  consideratibn  ot 
$850,  subject  to  tbe  dower  of  Pboebe  J.  Swisb- 
er»  widow  of  Jobn  W.  Swisber;  and  on  tbe 
letb  of  December,  187%  James  N.  Swisber 
and  Sarah  C.  Swisher,  bis  wife,  Nlmrod  Tootb- 
man and  Slsaon  M.  Tootbman,  bis  wife,  and 
Pbcebe  Jane  DaTlR,  late  widow  of  Jobn  W. 
Swisber,  conveyed  two  nndirlded  ninths  of 
said  OO-acre  tract  to  said  H.  Frank  Jones, 
said  Jones  also  purcbaslng  from  said  Pbcebe 
Jane  Davis  ha  dower  interest  In  said  fow 
undivided  nlnOu  of  said  land  conveyed  aa 
aforesaid  to  Mary  A.  Jones.  On  December 
SO,  1880,  said  Jones  was  indebted  to  one  John 
Core  in  the  sum  of  $550,  payable  October  1. 
1860^  and  on  Deeeifaebr  20.  1880,  said  Jones 
and  Mary  Jones,  Us  wife,  executed  a  deed  ot 
trust  on  tbe  four^nlnths  of  said  tract  convened 
as  above  stated  to  Mary  Jones,  and  the  two* 
ninths  of  same  o«iv«yed  by  aald  H.  Franic 
Sttaw  to  A.  &  Haydan*  tnistas.  ta  secwe  tiift 
payment  of  said  sum  of  fSBO  to  said  John 
Ciore,  and  bt  this  way  tbe  fonr-ntautha  of  said 
tracts  which  had  been  conveyed  to  said  Mary 
A.  Jones  became  idedged  for  tiie  debt  which 
her  husband  owed  to  Jobn  Cote.  On  tbe  4th 
of  July,  1881,  said  Mary  A.  Jones  died,  leav- 
ing four  Infant  children,  to  wit,  Bessie  L, 
Jone«  Andle  L.  Jones,  Edith  B.  Brand,  and 
Reno  Jones.  Said  debt  to  John  Core  became 
due  October  1,  1881,  and  default  was  made 
In  tbe  payment  thereof.  On  November  19, 
1881,  A.  S.  Hayden,  trustee,  sold  tbe  four- 
ninths  of  said  tract  conveyed  to  said  Mary 
A  Jones,  together  with  the  two-ninths  which 
bad  been  conveyed  to  said  Frank  Jones  under 
the  deed  of  trust,  and  said  H.  Fnmk  Jones 
became  the  purchaser  at  $600,  which  som  was 
snfOclent  to  pay  said  Core  debt;  and  tbereupon 
said  trustee  deeded  the  oitlre  property  de- 
scribed in  the  trust  deed  to  H.  Frank  Jones, 
who  afterwards  acquired  some  additional  bi- 
tercsts  in  said  QO-acre  tract,  and  contracted  a 
couideniUe  indebtedness,  and,  to  secure  tiie 
payment  of  the  same,  conveyed  his  Interest  in 
said  land.  Including  the  four-ninths  conveyed 
to  Mary  A.  Jones,  and  purchased  hbn  at 
said  trust  Bal^  to  A.  S.  Hayden.  tmstee.  On 
August  20,  1880,  said  Hayden  attempted  to 
sell  the  same  under  said  trust  deed,  but  was 
restrained  by  Injunction  In  the  circuit  court 
of  Maiitm  county.  In  the  Injunction  cause  a 
decree  was  rendered  dlrecthig  a  sale  of  said 
land,  and  Hayden,  acting  as  special  commls- 


sitmar  nndv  tUft  deene,  scdd  the  UaA  to  Jesit 

G.  Floyd  and  Hiram  Sent  on  March  7,  ISOS, 
who.  In  Dae«nbar,  1808,  sold  and  conveyed  It 
to  Bemamls  Thorn  and  wife.  On  tbe  18tb  of 
September,  18M,  a  suit  hi  equity  waa  InsCltut* 
ed  by  Bessie  L.  Jones  and  Andie  L.  Joaes  In 
tbe  circuit  court  of  Marlon  county, 'said  plain- 
tiffs  being  children  and  helra<at  law  ot  Mazy 
A.  Jones,  against  said  Benjamin  Thorn,  Alice 
8.  Thorn,  £!dlth  B.  Brand,  Beno  Jones,  and 
others,  to  set  aside  said  last  three  named  etm- 
veyanceSt  claiming  that  four-ninths  of  said  W 
acres  belonged  to  them  and  said  Edith  S. 
Brand  and  Reno  Jones,  as  h^rs  at  law  of 
Muy  A.  Jones;  praying  a  partition  of  said 
tract  giving  to  tbe  four  children  of  Mary  A. 
Jones  the  four-ninths  thereof.  The  note  fnun 

H.  Frank  Jones  to  John  Core  for  $5^0,  to  se- 
cure the  payment  of  whi<A  tbe  deed  of  trust 
of  December  20,  1880,  was  eiecuted,  bears 
even  date  with  said  trust  deed,  while  the  con- 
veyance of  the  fonr-nlntbs  of  said  60  acres 
from  Nlmrod  Toothman  to  Mary  A.  Jones 
bears  date  Aogust  80^  1877.  It  does  not  ap- 
pear that  said  H.  Frank  Jonea  owed  any  debts 
at  the  time  said  conveyance  was  made  to  Iiis 
wife,  and  tbe  hebrs  of  said  Mary  A.  Jones  do 
not  appear  to  have  been  made  parties  to  any 
of  tbe  suits  against  said  Jones.  Answers 
were  filed  by  Jesse  Q.  Floyd,  Hbram  Kent 
Benjamhi  Thorn,  in  bis  own  right  and  as  com- 
mittee of  Alice  S-  Tboni,  which  ware  rapUed 
to  generally;  depodttons  weca  tak«>;  the 
cause  submitted;  and  iqwn  tbe  hearing  the 
court  dismissed  the  bU,  and  the  r^V****^ 
obtabjed  this  appeal,  claiming  that  said  decree 
was  erxoneoua— Flrs^  becanae,  said  Mary  A. 
Jones,  who  owned  two-thirds  of  die  land  con- 
veyed by  the  deed  of  trust  of  November  29. 
1880,  to  secure  tha  Core  debt,  having  died  be- 
ton  the  debt  became  due,  it  was  error  tor  tbe 
trustee,  under  the  dxcumstanoes,  to  execute 
the  trust  A  part  of  the  land  belonged  to  th<> 
principal  debtor,  a  part  to  the  snre^.>4faat  be- 
longing to  the  principal  being  worth  enoivh  to 
pay  the  debt;  aud,  the  snrety  being  dead, 
leaving  Infant  clUIdren,  no  aale  should  bare 
been  made  without  the  intervention  of  a  court 
of  equity. 

Now,  the  fact  that  fonr-nlntbs  of  tiie  00- 
acre  tract  of  land  waji  the  s^arate  property 
of  Mary  A.  Jones  must  be  conceded  what  we 
consider  that  the  record  discloses  that  saia 
four-ninths  were  conveyed  to  said  Mary  A 
Jones  by  Nlmrod  Toothman  on  August  30. 
1877,  and  at  that  time  our  statute  provided 
that  any  married  woman  might  take  by  Ui- 
horitance,  or  by  gift,  grant,  or  beqnest,  trom 
any  person  other  than  her  hntfband,  aad  hold 
to  bar  sole  and  separate  use,  and  convey  and 
devise,  real  and  personal  property,  and  any 
Interwt  or  estate  therein,  and  the  rents.  Is- 
sues, and  profits  tharaot,  m  the  aaose  man- 
ner, and  with  like  etTect,  as  if  she  were  un- 
married, and  they  ahoold  not  be  subject  to 
th0  disposal  of  bar  husband,  wa  be  liable  for 
his  debta  By  joining  with  her  husband. 
Mary  A.  Jones  gave  a  deed  of  tnist  upon  aaid 
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four-Dtaittis  tQ  aecnrc  tti«  debt  of  $550  to 
Gore,  which  ber  husband  owed;  and  In  tbe 
same  deed  he  exiscuted.  a  tnwt  i^>od  the  two- 
ninths  owned  by  him  to  secQre  the  same  debt 
After  the  death,  of  said  Mary  A.  Joues,  said 
H.  Frank  Jones  Buffered  tbe  entire  six-nlntba 
of  Eaid  property  to  be  sold,  and  became  the 
purchaser  blmaeU  for  the  ambimt  of  the  Core 
debt  In  hie  deposition  said  Jones  states  that 
he  went  to  the  trustee,  Hayden,  with  the 
money  to  pay  oCC  the  Gore  debt,  but  the  trus- 
tee advised  him  to  allow  the  property  to  be 
sold  undir  the  trust;  his  wife  being  dead;  he 
could  piurchase  at  the  sale,  and  la  that  way, 
It  would  become  his  land,-~that  Is,  the  entire 
six-ninths.  The  legal  title  was  then  in  the 
trustee,  Hayden,  and  the  equity  of  redemp- 
tion as  to  the  four-ninths  belonging  to  Mary 
Jones  at  the  time  of  her  decease  was  In  her 
four  children,  and  the  equity  of  redemption 
of  said  two-ninths  was  In  said  H.  Frank 
Jones.  In  the  circumstances  equity  would 
consider  that  In  purchasing  said  property  for 
the  amount  of  bia  debt  to  Core  he  merely  re- 
deemed the  same,  reUeving  the  entire  sbt- 
nlnths  from  said  trust  Uen.  It  would  also, 
appear  to  be  In  accordance  with  the  prin- 
ciples of  eqatl7  that  the  property  of  said 
Mary  Jones  bavlng  been  included  in  said  deed 
of  trust  as  secarlty  fw  the  debt  of  hen  bus- 
band,  the  property  of  the  prindpaJ  sheolA 
bare  been  ezhansted  flrtt  before  coning  Oft* 
to  her  four^ninths  for  sattofactlon. 

As  to  the  Buggeetloft  in  the  above  assign- 
ment of  error  that  Mary  A,  Jones,  one  of  the> 
grantors  la  said  deed  of  trust  being  dead, 
leaving  infant  cblldren,  no  sal*  should  have 
t>een  made  without  the  InterventtOB  of  a  court 
of  equity,  this  court  bes  passed  uptm  this 
question  in  the  case  of  Spancer  v.  Lee,  19  W. 
Va.  17»  (Syl.  point  «),  where  It  Is  held  that 
"a  court  of  equity  will  in  no  case  set  aside  a 
sale  made  by  a  trustee  simply  because  it  was 
made  after  the  death  of  the  grantor."  Seot 
nlso.  Burke  v.  Adair,  28  W.  Va.  168.  After 
becoming  the  owner  of  other  portions  of  said 
00  acres,  aald  H.  Frank  Jones  executed  anoth- 
er deed  of  trust  upon  said  slx-nlnths  of  said 
00  acres,  and  the  other  portions  he  bad  ac- 
quired, to 'the  same  truatee,  to  secure  certain 
Indebtedness  therein  specified.  Subsequently, 
a  chancery  suit  waB  brought  by  said  H.  Frank 
Jones  against  said  Hayden,  trustee,  and  oth- 
ers, in  which  such  proceedings  were  had  that 
said  Hayden.  as  trustee,  was  directed  by  a 
decree  therein  rendered  to  make  sale  of  said 
land  mentioned  in  said  trust  deed;  In  pur- 
suance of  which  decree  said  land  was  sold 
l»y  Hayden,  trustee,  at  which  sale  Jesse  G. 
Floyd  asd  Hiram  Kent  became  the  purchas- 
ers of  the  laud  described  is  said  last-named 
deed  of  trust  Including  the  four-ninths  which 
was  the  separate  estate  of  Mary  Jones,  de- 
ceased*, and  which  was  conveyed  by  said  Hay- 
den, trustee,  to  said  Floyd  and  Kent  and  by 
them  conveyed  to  Benjamin  Thorn.  It  is  con- 
tended by  the  appellants  that  the  deed  exe- 
cuted by  A.  flL  Hayden,  trustee,  to  H,  Fnuifc 


Jmies,  was  void  as  to  the  fonr-nloths.  o|  mAA 
land  belonging  to  the  estate  of  Mary  A.  Jooea; 
aud,  while  tbfire  ii  no  allegation  of  fraud  o» 
the  part  of  said  Hayden,  or  of  collusion  be- 
tween him  and  said  H.  Fnok  Jooes,  yet  it 
appears  from  the  deposltkHi  of  said  Jones 
that  he  went  to  said  trustee  to  the  debt 
secured  by  the  trust  and  the  trustee  advised 
him  to  allow  the  land  to  go  to  sate,  and  be- 
come the  purchaser  of  It  for  himself;  which 
he  afterward©  did.  Now,  the  very  serious 
question  hMe  presented  for  our  constderatiou 
Is,  could  Jones,  by  paying  his  own  diabt  not  a 
cent  of  which  the  estate  of  bis  wife  was 
bound  for.  otherwise  than  m  his  sacurtty, 
acquire  tide  to  the  four-nlntba  of  said  lasd, 
which  was  the  separate  estate  of  his  wife  at 
the  time  said  trust  was  executed?  What  oon- 
slderation  did  she  or  her  heirs  receive  from 
said  Jones,  directly  or  indirectly,  for  said 
four-ninths?  Surely,  the  payment  of  his  own 
debt  was  no  coostdevattim,  and  did  not  entitle 
him  to  a  deed  for  It  As  Hayden  was  Jones' 
agent  and  his  creditor  John  Core,  in  paying 
the  money  to  Hayden,  he  only  paid  It  to  Core; 
but  did  that  payment  entitle  him  to  a  deed 
to  bis  wife's  land?  Her  oontract  In  omveylog 
hot  land  to  said  trustee  was  that  If  ber  hus- 
band, B.  F.  Jones,  did  not  pay  said,  note,  with 
Intereot  t»  Ooie,  bier  land  i^gbt  be  sold 
witdi'  hts.  to  rajse  Oie  money;  bat  her  hus- 
bandi  as  Is  alleged  in  the  bUI,  aad  as  abown 
on  tiie  face  of  the  deed  fron  Hayden,  pur- 
chased the  land  fee  *eo©,— eaowgb  to  pay  the 
Core  debt.  Interest,  and  cost  of  sale.  It  la 
true  that  .thft  answer  claims  that  Jones,  on  tbe- 
day  of  the  purchase,  executed  a  deed  of  brust 
on  said  sIx-Blntbs  of  said  tract  to  secoce  <m» 
Bli  C.  Moirris  the  payment  of  money  borrowed 
of  him  toe  the  purpose  of  paying  said  Cboe- 
debt;  but  no  such  copy  of  said  trust  Is  ex- 
hibited, and  Jones,  in  his  depositioo.  says  he 
borrowed  the  money  from  the  First  National 
Bank  of  Fairmont  to  pay  the  Ofoe  trust  and 
repaid  the  bank  from  money  received  by  htan 
from  his  father.  Now,  if  H.  F,  Jones,  ac- 
quired no  title  to  the  fom>ninths  of  said  tract 
conveyed  to  the  trustee  by  his  wife.  It  is.  cer- 
tain he  could  convey  no  title  thereto  la  the 
second  deed  of  trust  to  Hayden,  trustee,  nor 
can  we  see  that  said  Hayden's  right  to  sell 
the  same  was  increased  by  the  decree  direct- 
ing him  to  do  so  as  trustee.  As  tO'  the  pur- 
chasers, at  the  sale  made  under  said  decree, 
caveat  emptor  wpUed.  My  first  impresskm 
was  that  said  U.  Frank  Jones  was  entitled  to  a* 
life  estate  in  said  four-ninths  of  said  60-aere 
tract  as  a  tenant  by  curtesy,  but  attention  has 
been  called  to  the  fact  that  said  four-nlatlis 
of  satd  tract  was  conveyed  to  Mary  A.  Jones 
bp'  Nimced  7oothmaai  and  wife,  subject  to  the 
dower  right  of  Phoebe  J.  Swisher,  and  that 
said  .Mary  A.  Jones  died  befoce  eaid  Phoebe  J. 
Swisher;  and,  althoucb  satd  Phoebe  is  now 
dead,  the  said  Mary  A  Jones  was  never  seised 
In  fact  of  saJd  four-ninths  of  said  60  acres, 
and  therefore  hsf  tosbaad,  Ii.  Frank  Jones, 
iras  never  entitled  to  a,  ]li!»,  esMite  therein  as 
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tenant  by  tbe  cnrtesy,  and  therefore  the  case 
does  not  fall  witbin  the  purview  of  the  case  of 
Merrltt  t.  Hughes.  36  W.  Va.  366, 15  S.  E.  ce, 
where  It  Is  held  that  "a  remainder-man  or  re- 
versioner cannot  compd  partition  during  the 
continuance  of  the  particular  estate."  I  am 
therefore  led  to  the  conclusion  that  the  heirs 
at  law  of  said  Mary  A.  Jones  are  entitled  to 
the  partition  prayed  for.  In  the  absence  of 
any  allegations  of  fraud  or  collusion  between 
said  It  F.  Jones  and  Trustee  Hayden,  can  we, 
In  response  to  the  prayer  of  the  bill,  declare 
the  deed  from  said  trustee  to  said  Jones  void? 
We  must  presume  that  the  land  was  properly 
advertised  and  regularly  sold.  The  deed  ap- 
pears to  be  formal  and  regular  on  its  face; 
and  while.  In  the  circumstances,  it  may  not 
have  conveyed  to  said  Jones  the  title  of  the 
heirs  at  law  of  Mary  A.  Jones  to  said  four^ 
ninths,  would  not  equity  treat  it  as  a  release 
of  the  trust  lien  on  said  four-ninths,  and  not 
consider  the  deed  absolntely  void?  I  cannot 
believe  that  the  title  of  these  remainder-men 
was  extinguished  by  the  sale  of  this  property 
under  said  trust  deed  by  Hayden,  trustee,  and 
by  H.  F.  Jones  bidding  it  In,  and  obtaining 
a  deed  by  paying  bis  own  debt  and  the  costs 
of  sale,  or  that  H.  F.  Jones,  by  reason  of  that 
transaction,  acquired  tide  to  the  fonr^nlnttuf 
of  said  60-acre  tract,  which  was  the  separate 
estate  of  his  wife,  subject  only  to  the  dower 
right  of  Phoebe  J.  Swisher.  Now,  as  to  the 
effect  of  the  sale  under  the  second  trust  deed 
to  Hayden,  trustee,  who  was  the  same  trustee 
that  sold  the  prc^erty  under  the  first  trust, 
said  Hayden  had  notice  of  all  the  facts  con- 
nected with  the  former  transaction,  and.  In 
addition,  Jones  could  only  convey  to  him 
such  title  as  was  vested  in  him;  and  in  selling 
under  -the  trust  said  trustee  would  convey 
with  special  warranty,  and  to  Floyd  and 
Kent,  the  purchasers  under  said  second  trust 
deed,  the  principle  of  caveat  emptor  applies. 
So,  in  the  case  of  Fleming  v.  Holt,  12  W.  Va. 
162,  Green,  J.,  in  delivering  the  opinion  of 
the  court  uses  the  following  language:  "In 
considering  this  question,  we  must  bear  In 
mind  that  a  purchaser  at  a  public  sale  of  land 
made  by  a  trustee  must  look  to  the  title 
of  the  grantor  of  the  land,  and  Is  entitled 
only  to  a  deed  with  special  warranty  of  title. 
He  cannot  look  to  the  trustee  for  a  good  title, 
for  in  making  the  sale  he  Is  but  an  agent. 
He  cannot  look  to  the  creditor,  for  he  sells 
nothing,  and  Is  merely  to  receive  the  proceeds 
of  the  sale.  To  such  a  sale  the  principle  of 
caveat  emptor  applies,"— citing  Petermans  v. 
Laws,  6  Leigh,  529;  Saunders  v.  Pate,  4  Rand. 
(Va.)  8;  Sutton  v.  Sutton,  7  Qrat  237;  Find- 
lay  T.  Toncray,  2  Rob.  (Va.)  874;  Rawle,  Gov. 
418;  Gioddln  v.  Vaughan's  Ei'x,  14  Grat  117. 
When,  therefore,  Floyd  and  Kent  became  the 
purchasers  under  said  trust  sale,  they  only 
purchased  such  title  as  was  v^ted  In  Jones. 
By  looking  to  the  records,  they  could  have 
seen  that  Jones  obtained  a  conveyance  of  the 
properly  left  by  his  deceased  wife  to  her 
children  by  paying  blB  own  debt»  for  whl^ 


that  property  had  been  pledged,  with  a  snffl- 
ci&xt  amount  of  his  own  to  pay  the  debt,  to 
secure  the  payment  of  his  own  debt;  and  that, 
while  be  obtained  a  deed  from  the  trustee  for 
the  four-ninths  of  the  property  left  by  his 
wife,  he  paid  no  consideration  for  It,  and, 
the  equity  of  redemption  to  said  fomvnlnths 
of  the  bo-acre  tract  having  descended  to  the 
children  of  said  Mary  Jones,  H.  Frank  Jones, 
having  obtained  a  deed  therefor  from  said 
trustee  without  paying  any  consideration, 
must  be  taeld  and  considered  as  a  trustee  h<rid- 
Ing  the  title  to  said  four-nlntlis  for  the  pialn- 
tltFs  and  tbe  defendants  Edith  E.  Brand  and 
Heno  Jones.  See  Webb  v.  Bailey,  41  W.  Va. 
463,  23  S.  E.  644,  in  which  the  doctrine  of  Im- 
plied trusts  Is  discussed,  and  In  which  tbe 
facts  are  somewhat  similar  to  those  in  the 
case  under  consideration.  In  this  case  the 
land  of  the  heirs  of  Mary  Jones  was  Induded 
In  the  sale  with  a  view  to  conferring  title 
upon  H.  F.  Jones,  when  it  appears  that  tbe 
two-ninths  owned  by  him  was  sufficient  to 
pay  the  trust  debt,  and  by  Inducing  the  trus- 
tee to  sell  the  entire  six-ninths  he  obtained  an 
ostensible  title  to  said  four-ninths  without 
paying  any  consideration  therefor,  for  the 
reason  that  the  two-ntntbs  owned  by  him 
were  worth  more  than  the  trust  debt  My 
conclusion,  therefore.  Is  that  the  circuit  court 
erred  In  dismissing  the  plaintiffs*  bill,  and,  as 
the  evidence  In  tbe  cause  discloses  that  there 
was  collusion  between  said  trustee,  Hayden. 
and  said  H.  F.  Jones,  and  that  Hayden,  trus- 
tee. Instead  of  receiving  the  amount  of  the 
debt  secured  by  said  first  trust  deed  from  H. 
F.  Jones,  advised  said  Jones  to  allow  the  prop- 
erty to  be  sold,  and  at  the  sale  purchase  tbe 
entire  six-ninths  of  said  tract  the  decree  com- 
plained of  is  reversed,  and  the  cause  remand- 
ed, with  directions  to  the  circuit  court  of  Mar- 
lon county  to  take  such  steps  as  will  convey 
the  legal  title  of  the  four-ninths  of  said  00- 
acre  tract  to  the  heirs  at  law  of  Mary  A. 
Jones,  deceased,  and  award  to  them  tbe  par- 
tition prayed  for,  with  costs  to  the  appdlanta. 


HASRIS  T.  ELLIOTT. 

(Snprame  Court  of  Appeals  of  West  Virginia. 
Nov.  19,  1888.) 

SPEOiFia  Pbhfobhancb  —  Oral  Costkaot  ~  Kb- 
siTLTtHO  Trust — Patmbkt  or  Pubchass 
Price— Sl'bhoq*tioi». 

1.  The  evidence  must  be  clear,  full,  and  free 
from  snspldon  to  enable  a  court  of  equi^  to  en- 
force an  oral  contract  for  the  sale  of  land. 

2.  To  raise  a  resnltlDK  trust  for  one  paying 
purchase  money  for  laad  when  title  is  taken  id 
the  name  of  another,  the  trust  must  arise  from 
equity  principles,  at  the  moment  title  passe?, 
and  no  subsequent  payment  will  create  it;  nor 
will  a  subsequent  agreement  by  the  party  hold- 
ine  title  to  hold  in  trust  raise  such  trnst 

3.  A  resulting  trust  will  not  arise  in  favor  of 
one  paying  for  land  conveyed  to  another,  if  that 
other  be  wife  or  son  or  other  person  as  to  whom 
the  one  paying  voluntarily  places  himself  in 
loco  parentis  in  the  transaction.  A  resulting 
trust  will  not  arise  In  favor  o(  one  paying  for 
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land  conveyed  to  another  where  sndi  payment  ia 
only  a  loan  to  snch  other  person. 

4.  Where  it  appears  clearly  that,  in  paying  for 
land  by  one  with  conveyance  to  another,  the 
party  paying  Intended  to  make  a  gitt  or  confer 
a  benefit,  no  ranltinE  trnat  arlaea  in  hia  faror. 
To  warrant  BDbrogatfon  in  ftroT  of  on«  paying 
a  debt  as  anraty  or  otherwise,  the  debt  paid 
must  have  been  a  lien  on  the  land. 

6.  In  a  anit  to  charge  land  In  the  handa  of  a 
fraadnleat  pnrehaaer  with  money,  he  yet  hold- 
ing the  land,  that  must  be  anbjected;  and  there 
cannot  be  a  personal  decree  usainit  him  for 
the  money,  though  there  may  be  for  coats,  if 
the  land  does  not  pay  the  money  and  costs.  If 
he  has  sold,  he  may  b«  charged  with  the  pro- 
ceeds. 

(Syllabua  by  the  Conrt.) 

Appeal  from  circuit  coor^  BaAour  eonntr; 
John  H.  Holt,  Judge. 

Bill  by  Jasper  W.  Harris  against  James  B. 
Elliott  and  Greed  0.  Harris.  From  the  decree, 
defendants  appeal,  and  J.  W.  Harris  cxoaa- 
assigns  error.  Reversed. 

Samnel  V.  Woods,  for  appellant  Dayton 

ft  Dayton  and  Fred  O.  Bine,  for  appellee. 

BRANNON,  P.  Jasper  W.  Harris  filed  a 
bill  In  equity  In  the  circuit  court  of  Barbour 
coun^  acalnst  Creed  G.  Harris  and  James  B. 
Elliott,  alleging  that  Elliott  had  sold  and  con- 
veyed to  one  WoU  a  lot  in  MeadowvlU;  that 
WcAt  sold  It  to  Jaaper  W.  and  Greed  a  Har^ 
rls,  and,  as  the  deed  from  Elliott  to  had 
been  lost,  Wolf  and  EUlott  Joined  In  convey- 
ing It  to  Creed  C.  Harris,  for  tbeir  Joint  bene- 
fit, however;  that  they  were  to  pay  Wolf  |206 
for  the  lot,  of  which  Jasper  had  paid  $96,  and 
they  execuieii  tbeir  two  Joint  notes  for  part  of 
the  balance,  except  about  f6.  The  $95  was  paid 
In  a  note  of  both  Harrises  undei  an  arrange- 
ment with  Wolf  to  Knotts,  which  was  later 
paid  by  Jasper.  Jasper  paid  also  $38.48  on 
this  purchase-money  debt  He  paid,  In  all,  It 
seems,  $134.76.  Afterwards,  Creed  sold  and 
conveyed  to  Elliott  this  lot  paying  for  It  by 
discharging  a  balance  of  pordiaae  money  yet 
due  him  undw  said  Harris  notes,  and  a  note 
for  store  bin  given  him  by  Greed  Harris,  and 
some  money.  The  bill  charged  that  Elliott 
when  he  took  the  conveyance  from  Creed  Har- 
ris, knew  that  Jasper  Hanis  was  a  Joint  own- 
er with  Greed  Harris,  and  knew  of  the  rights 
of  Jasper  under  his  payment  of  part  of  the 
purchaae  money.  The  bill  also  stated  that 
some  time  after  the  conveyance  to  &eed 
Harris  from  Wolf  and  Elliott,  under  which 
Creed  was  In  possession.  Creed  moved  to 
Tucker  county,  agreeing  with  Jasper  that  if 
he  would  pay  the  balance  of  pnrcbiu>e  money 
due  Elliott  he  might  have  the  property,  and 
be  (Creed)  would  convey  to  Jasper  all  his  In- 
terest therein;  that  Creed  surrendered  pos- 
session to  him;  and  that  Elliott  knew  of  this 
oral  contract  when  he  bought  of  Creed.  The 
blU  prayed  that  Elliott  be  held  as  trustee 
holding  legal  title  for  tiie  plaintiff,  and  that 
be  be  either  required  to  convey  to  plaintiff, 
or  that  the  lot  be  sold,  and  out  of  Its  pro- 
ceeds he  be  repaid  what  he  had  so  paid.  A 
decree  was  pronounced,  denying  right  to  the 
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plaintiff  to  have  a  conveyance  of  the  lot  Itself 
from  Elliott;  but  a  later  decree  declared 
that  a  trust  existed  In  favor  of  Jasper  W. 
Harris  for  $183.12,  to  repay  htm  what  he  had 
paid,  and  subjecting  the  lot  to  sale  therefor, 
and  decreeing  the  same  as  a  personal  decree 
against  Creed  C.  Harris  and  Elliott  Jasper 
W.  Harris  cross-assigns  as  error  against  him 
the  decision  of  the  circuit  court  that  he  was 
not  entitled  to  a  conveyance  of  the  lot  Itself. 
The  theory  of  the  bill  is  that  the  purchase  of 
the  lot  was  by  the  two  Harrises  Jointly.  It 
Is  a  strong  circumstance  against  this  theory 
that  the  deed  was  made  to  Creed  alone,  es- 
pecially as  It  Is  proven  that  when  Wolf,  El- 
liott and  the  two  Harrises  were  arranging  for 
the  execution  of  the  deed,  Jasper  distinctly 
directed  the  deed  to  be  made  to  Qreed,  and 
said  he  did  not  want  the  property,  had  no  use 
for  it;  that  Creed  wanted  It  and  he  wanted 
to  help  him,  as  it  would  make  a  good  home 
for  him;  that  Creed  had  been  with  him  a 
long  time,  and  had  been  a  good  boy;  that 
if  Greed  ever  got  able  to  pay  it  back,  it  would 
be  all  right  and.  If  be  abould  not  it  wonid 
be  all  right.  This  Is  a  reasonable  probability. 
Jasper  was  a  man  of  53,  of  some  means; 
Creed  about  21,  his  nephew,  very  poor,  with  a 
family,  who  had  made  his  home  at  Jasper's 
from  the  age  of  14  years,  and  did  a  good  deal 
of  work  for  him.  Other  circumstances,  not 
necessary  for  detail  here,  negative  this  ground 
for  relief.  Indeed,  Jasper  himself,  as  a  wit- 
ness, when  asked  whether  be  claimed  the  lot 
under  the  purchase  from  Wolf,  or  under  an 
oral  contract  with  Creed,  answered  that  he 
claimed  it  under  the  oral  contract;  and,  fur- 
ther, bis  counsel  lay  thetr  argument  alone  on 
that  oral  contract  for  a  conveyance  of  the 
property. 

N«t,  as  to  that  oral  contract:  Jasper  says 
that  some  time  after  the  deed  to  Creed,  Greed 
moved  from  the  lot  to  Tucker  county,  telling 
Jasper  to  pay  the  purchase  and  take  the  prop- 
arty,  and  he  would  convey .  It  to  him.  He 
never  paid  it  all,  which  tonds  to  negative  this 
contract  But  Creed  denies  this  contract  and 
the  proof  Is  short  and  imconrlncing  upon  it 
Courts,  with  the  statute  requiring  writings 
for  contracts  of  sale  of  real  estate  staring 
them  in  the  face,  should  be  very  slow  to  ap- 
ply that  principle,  which  Is  nothing  but  a 
Judicial  DuUlflcation  of  that  statute  known 
as  "part  performance."  And  courts  are  slow 
to  do  so.  If  I  could,  I  would  abolish,  by  legla- 
laUoD,  the  doctrine  of  part  performance,  as 
productive  of  more  harm,  from  fraud  and 
perjury  and  engendering  of  litigation,  than 
benefit  from  its  defeating  fraud.  Modem 
English  Judges  regret  Its  introduction  Into 
equity  law.  Some  of  our  states  reject  it 
At  any  rate,  courts  should,  and  do,  require 
proof  full  and  above  suspicion  before  apply- 
ing it.  The  circuit  court,  upon  conflicting  evi- 
dence, found  against  the  plaintiff  as  to  this 
claim  for  relief,  and  we  cannot  reverse  for 
this  cause. 

Next  as  to  the  theory  exprciiijcil  by  the 
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circuit  court  ns  ihe  basis  for  Its  decree;  tliat 
Is,  tliat  a  resulting  trust  exists  In  (avor  of 
.Taspcr  W.  Havrls,  not  for  the  lot  Itself,  but 
for  rcpaymeut  of  moaey  paid  by  Uim  "ioto 
the  property,"  "creatiug  lien  upon  It";  There 
Is  no  evidence  to  show  that  Creed  Harris 
took  title  upon  the  trust  to  pay  out  of  it  this 
iiioucy,  aud  therefore  there  la  no  espresa 
trust  for  Its  repayment.  The  theory  of  the 
circuit  court  does  not  claiut  tlils.  Whether 
one  could  create  a  lieu  on  laud  by  taking  title 
on  promise  to  pay  money  to  another  is  a 
questioD  not  necessary  to  answer.  If  a  grant- 
ox  were  to  convey  upon  such  trust,  likely  so; 
but  not  where  a  borrower  or  debtor  so  prom- 
ises. 2  Am.  Dig.  Eq.  522.  The  payment  of 
the  purchf^se  money  by  a  Btraoger,  aud  title 
taken  In  ^le  name  of  another,  raises  a  tvust 
called  a  "resulting"  or  "constructive"  truat, 
In  equity,  in  favor  of  that  strauger,  either 
in  toto  or  pro  tauto,  according  as  he  paid  for 
the  land  In  whole  or  In  part.  Deck  v.  Tahler, 
41  W.  Va.  332,  23  S.  E.  721;  CuiTence  v. 
'AVard,  43  W.  Va.  3G8,  27  S.  K.  32».  But  this 
trust  is  for  all  or  paii.  of  the  very  laud  Itself, 
not  a  lieu  for  the  money.  Shaffer  v.  Fetty, 
30  W.  Va.  348»  4  S.  E.  278.  Another  reason 
against  such  resulting  trust  Is  that  what  mon- 
ey Jasper  paid  he  paid  after  the  deed  to 
Creed;  as  It  Is  a  rule  that  the  payment  which 
Is  to  raise  a  resulting  trust  must  be  made  at 
the  very  instant  the  title  is  taken  by  the  al- 
leged trustee,  as  no  subsequent  payment,  or 
even  oral  agreement  for  such  trust,  will  i-aiae 
it  No  subsequent  application  of  the  muney 
of  the  third  person  to  the  payment  of  the 
purchase  will  create  such  trust  Smith  v. 
Turley,  32  W.  Va.  14.  9  S.  E.  4C;  1  Perry, 
Trusts,  §8  12U,  133.  Another  fact  against  this 
trust  is  that,  as  above  stated,  Jasper  declaiHid, 
when  the  deed  to  Creed  was  agreed  upon, 
that  it  was  to  be  made  to  Creed,  and  he  Ua» 
per)  would  help  him  to  pay  for  the  land,  as 
Greed  had  lived  at  his  home,  and  had  been 
a  good  boy,  and,  if  he  ever  got  able,  he  could 
pay  it  back,  and,  if  not  It  would  be  all  right 
Creed  had  come  to  Jasper's  boose  when  a 
small  boy,  aud  lived  with  and  worked  for  the 
latter,  and  Jasiier  was  as  a  parent,  being  his 
uncle.  When  one  pays  for  laud,  and  the  title 
la  made  to  a  stranger,  the  presumption  is 
that  he  who  i>aid  intended  to  own;  but  if  (he 
person  invested  with  title  Is  a  wife,  son.  or 
near  relative,  or  one  to  whom  the  purcha^ier 
has  placed  himself  in  loco  parentis,  there  is 
no  re&ultiug  trust  Creed  was  but  a  nephew 
to  Jasper,  and  1  concede  tliat  such  relation- 
ship would  nut  alone  repel  a  ti-nst  as  would 
that  of  a  wife  or  child;  but  It  Is  the  particular 
circumstances  of  tills  case  that  make  such  re- 
lationship negative  a  trust  Jasper's  having 
largely  raised  Creed,  aud  his  declarations  aud 
his  directing  the  deed  to  be  made  to  Greed, 
Without  any  other  explanation  of  not  himself 
taking  an  Interest  by  the  deed,  and  his  dec- 
laration that  he  did  not  need  the  land,  but 
wanted  it  for  a  home  for  Creed,  show  that  he 
pUued  hhuself  lu  the  place  of  parent  to  Creed, 


and  intended  to  confer  a  beu^Qt,  not  to  create 
a  trust  for  hlnuelf.  AU  the  ehrcmastaDces  in 
law  repel  a  trust  since  a  trust  being  based 
on  a  mere  presumption  that  the  one  paying 
for  property  intended  to  own  It,  may  be  re- 
pelled by  circumstances  sbowlng  a  contrary 
intent.  1  Perry,  Trusts,  §9  139,  140.  144; 
Deck  V.  Tabler.  41  W.  Va.  333.  23  S.  B.  721. 
When  once  it  ap^tears,  as  it  does  cleariy  la 
this  case,  that  no  resulting  trust  was  latesd- 
ed  at  the  time,  but  that  a  benefit  for  a  relative 
was  designed,  the  party  cannot  afterwards 
recant  his  genero^ty  aud  plead  a  trast;  for, 
even  If  the  donee  were  afterwards  to  admit 
such  trust,— nay,  admit  It  In  writing,^  court 
would  not  enforce,  without  freati  cousldera- 
tlon  of  value.  1  Ferry,  Trusts,  I  140i.  Say 
that  Jasper  inteuded  a  loan;  then  be  must 
treat  his  payment  as  a  personal  loan.  It  is 
no  trust  in  law.  1  Perry,  Trusts,  %  133.  1 
have  called  this  payment  a  gift  to  help  a 
needy,  poor  relative.  If  Jasper  did  not  owe 
Creed,  we  can  fairly  ti-eat  it  so.  But  the  truth 
is  Jasper  owed  Creed  for  work,  as  the  evi- 
dence shows;  and,  if  so,  Jasper  was  only 
paying  a  debt,  not  raising  a  trust.  Many  cir- 
cumstances repel  a  trust.  It  must  not  be 
thought  that  Jasper  can  get  relief  od  the  idea 
of  subrogation^  as  having  paid  pun^ase  mon- 
ey under  Jolut  notes  given  by  him  and  Creed, 
for  no  lien  was  retained  therefor.  Subroga- 
tion only  places  the  party  p4U'Ijig  hi  the  shoes 
of  the  creditor,— gives  i)lra  the  creditor's 
rights;  but  If  there  Is  uo  Uen,  there  Is  no 
subrogation.  I  cannot  find  any  warrant  for 
tile  decree. 

The  decree  Is  erroneous  for  another  reason. 
It  Is  a  personal  decree  against  Creed  Harris 
and  Elliott  for  the  money  paid  by  Jaspt-r 
Harris.  If  even  Elliott  acquired  the  property 
fi*om  Creed  in  fraud  of  Jasper's  rights,  Jasper 
could  look  to  nothing  but  that  on  which  his 
claim  rested,— the  property.  You  could  sub- 
ject that  and  Eaiiott  could  relieve  it  by  pay- 
meut;  but  you  must  give  him  right  to  elect 
to  yield  the  property  instead  of  paying,  auU 
not  put  a  debt  on  him  he  never  agreed  to  pay. 
Had  he  sold  the  property,  and  pocketed  iis 
proceeds,  you  could  follow  the  proceeds  to  bis 
pockets,  not  oUiorwise.  Shoe  Co.  v.  Ilaupht 
41  W.  Va.  2io.  23  S.  E.  553;  lUngold  Y.  Suitur. 
35  W.  Va.  1S«.  13  S.  C.  4G;  Illaton  v.  Kills. 
27  W.  Va.  422. 

Bcversed,  and  biU  disujissed. 


FOVSE  et  al.  T.  GILFUULAN  et  al. 
(Supreme  Court  of  Aweate  ol  West  Vtr^liUa. 
Nov.  19.  188a) 

Hahkibs  WoHKN—OBAaoKBOX  Bbba.batbE3bta.tb 

—Contracts  —  MoDirioATio.v  — BaooBDATiOK  — 
Bona  Fide  PuBcoASEHa— WiTRassss—TRAnaAC- 

T10N3  WITH  DeCBDEST. 

1 . 6..  a  married  woman,  together  witii  ber 
hiiBband.  eater  into  a  written  contract,  ander 

seiil.  dated  Juue  25,  181)2,  with  F.,  to  ere<'t  a 
tlui'o-atory  double  brick  building  on  her  lot.  in 
the  city  of  PflrkersburK.  accoriliiig  to  spccifi..-a- 
ti<int«,  for  which  «he  is  to  pay  to  F.,  in  payni^  nr* 
Bt  forth,  4U.50U  t9a.2j|>  is  to 


as  in  said  contract  aet 
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be  paid  as  the  woA  prosreaaes,  and  tlie  balance, 
$1,62S,  In  one  year  from  the  date  of  the  com- 
pletion of  the  work,  and  fl,626  in  tvo  yean 
from  the  completion  of  the  work,  to  be  *Tt- 
deaced  b7  negotiable  notaa,  with  the  bank  dia- 
coant  added),  and  to  execute  a  deed  of  trust  up- 
on lafd  property  to  secure  the  belance  unpaid, 
when  buildinv  n  completed.  This  contract  ia 
signed  and  sealed  all  the  parties,  but  not  ae- 
knowledged.  On  the  a6th  day  of  Sei^tember, 
1S02,  another  agreement  or  addendum  is  made 
to  said  agreement,  deslffnated  as:  "Modification 
of  an  Agreement  Made  and  Bntaied  into  on 
the  26th  Day  of  June,  1882.  This  agreement, 
made  and  entered  into  tliia  26th  day  of  Sep- 
tember, 1892,  by  and  between  Mrs.  E.  M.  GO- 
fillan  and  Edward  Gilfillan,  partiee  of  the  sec- 
ond part,"— which  agreement  protides  that  F. 
shall  provide  an  additional  atoiy,  the  fourth 
stoiy  to  be  finished  for  a  ball,  and  the  price 
therefor  to  be  agreed  upon,  aa  well  as  any  chan- 
ges in  the  plana  that  might  be  made,  and,  if  the 
parties  could  not  agree  upon  the  price,  their  dif- 
ferences were  to  he  submitted  to  a  tliird  party, 
and  spedfically  refers  to  the  ori^nal  agreement 
of  Jnne  25th,  and  in  terms  makes  It  part  of  this. 
The  addendum  also  aet  forth  that  the  contract 
WB8  made,  and  the  price  to  be  paid,  for  the  im- 
provemeut  of  G.'s  separate  real  estate,  and  de- 
clared that  the  debt  thereby  contracted  was 
created  and  incurred  for  that  purpose,  and  ex- 
preRsly  charged  her  (lot)  separate  real  estate, 
and  all  the  improvements  thereon,  with  the  pay- 
ment of  said  debt  mentioned  in  the  origiDal 
agreement,  and  with  the  amount  of  any  and  all 
•nma  necessary  to  put  on  the  fourth  story,  and 
any  other  modifications  that  might  be  agreed 
upon,  which  addendum  and  modification  was 
also  signed  and  sealed  by  the  said  G.  and  hus- 
band; and  the  paper,  thns  completed,  was  by 
them  duly  acknowledged  on  the  7th  day  of  Oc- 
tober, 1892.  and  duly  recorded  on  the  Ist  day  of 
November,  1892.  Bdd  to  be  a  valid  contract, 
under  section  12,  c.  66,  of  the  Code,  aa  amended 
by  chapter  109,  Acts  1801,  and  to  create  a 
charge  and  liability  upon  said  property  for  the 
price  of  such  improvements. 

2.  A  purchaser  of  such  property  takes  It  with 
notice  of  such  charge  and  llaUli^. 

3.  The  certificate  of  a  notair  public  to  said 
paper,  that  "E.  M.  G.  and  E.  G.,  whose  names 
are  signed  to  the  foregoing  writing,  have  this 
day  acknowledged  the  same  before  me,  in  my 
county  aforesaid,"  is  sufficient  to  show  the  ac- 
knowledgment of  the  whole  paper  dated  June 
25  and  September  26,  IS!^. 

4.  The  certificate  of  the  clerk  of  the  county 
rourt  of  the  proper  county  to  said  paper,  that 
:fae  foregoing  writing,  bearing  date  on  the  26tb 
lay  of  June,  1892,  with  the  certificate  of  ac- 
inowledgment  thereto  annexed,  was  on  the  day 
nentioned  duly  admitted  to  record  in  his  said  of- 
ice.  Is  Bufflclent  evidence  of  the  recordation  of 
Jie  whole  paper. 

5.  A  reference,  by  the  certificate  of  acknowl- 
ydgnicnt  or  of  recordation,  to  the  deed  as  "the 
'oreiroing  writing,"  is  anfficient  to  Identify  it  aa 
he  deed  which  was  acknowledged  or  recorded, 
IS  the  case  may  be,  without  gtving  the  date  of 
ho  deed. 

(I.  In  a  suit  growing  ont  of  said  contract,  aft- 
•r  the  deceaaa  of  G.,  the  testimony  of  F.  Is  com- 
letent  to  prove  materials  furaished  for,  and 
abor  and  work  done  on,  the  building,  under  the 
•xcfption  In  section  23,  c.  130,  of  the  Code,  pro- 
'iding  that  no  party  to  any  action,  snlt,  or  pro- 
ceding  shall  be  examined  as  a  witness  in  re- 
rard  to  any  personal  transaction  or  commuoica- 
ion  between  aoch  witness  and  a  person  at  the 
ime  of  SQch  examination  deceased,  etc. 

7.  In  snch  a  case  the  teat  of  the  admissibility 
f  the  testimony  id.  does  it  tend  to  prove  what 
he  transaction  was? 

(Syllabus  by  the  CourtO 

Appeal  from  drcolt  oonr^  Wood  county; 
u  I.  Boreman,  Judge. 


BUI  by  Fred  Fouse  against  EUsabetb  M. 
OUfiUan  and  others.  A  decree  was  rendered 
from  which  complainant  and  defendant  Her- 
man Fouae  appeaL  Heveraed 

3.  O.  Mcduie,  for  weUauts.  Tomw  M 
Tumor,  for  tm^iOMB. 

McWHORTEB,  J.  On  the  26tb  da?  of  Jmu^ 
1892,  Herman  Fonae  Altered  Into  a  contxact 
In  writing  with  Edward  GDflUan  and  B.  M. 
tiUflllui,  his  wife,  to  furnish  the  material  and 
work  and  build  a  three-stoiy  double  tntek 
building  on  the  lot  of  said  B.  U.  GUflllan  ac- 
cording to  the  specifications  given,— the  first 
story  to  be  business  rooms,  the  second  atory 
for  dwellings,  and  the  third  story  for  a  hall,— 
for  which  building  Fonae  was  to  be  paid  the 
•nm  of  $6,C00.  as  AAowa:  9600  when  the 
stonework  ahonld  be  completed,  9800  addi- 
tional when  the  second  tier  of  jfriMs  were  (m, 
$800  when  the  building  was  undo:  roof,  91,- 
160  when  building  completed,  91«626  In  one 
year  from  date  of  completion,  and  the  like 
amount  in  two  yean  from  said  datej  said 
payments  to  have  added  to  them  bank  dis- 
count, to  be  Included  In  notes  to  be  given  by 
the  liurty  of  the  aecond  part,  negotiable  and 
payable  In  some  bank  in  the  ctty  ot  Partters- 
burg,  and  a  deed  of  trost  to  be  tfven  on  the 
lot  and  building  to  secure  their  payment 
This  contract  was  signed  and  aealed  by  the 
parties  thereto,  but  not  adcnowledged  and 
recorded.  Afterwards,  on  tbe  26th  day  of 
September,  1892,  an  addendum  was  made 
thereto,  designated  as  "Modification  of  an 
Agreement  Made  and  Entered  Into  on  the  25tli 
Day  of  June,  1892,"  by  the  parties  of  the 
aecond  part,  Mia  K.  M.  Gilfillan  and  Bdward 
Gilfillan,  to  the  effect  'nhat  In  oonslderation 
of  the  premises,  conditions,  and  stipulations  in 
said  original  agreement  contained,  it  is  hereby 
agreed  that  Herman  Fouse  shall  build  an  ad- 
ditional story  to  the  building  therein  men- 
tioned," and  proTlding  that  said  fourth  story 
was  to  be  finished  for  a  hall,  and  the  price 
to  be  paid  was  to  be  agreed  upon  between  the 
parties,  and,  In  case  they  could  not  agree, 
they  were  to  select  a  third  person,  who  should 
fix  the  amount  to  be  paid  to  Fouse  for  said 
work,  such  finding  to  be  binding  on  both  pax- 
ties,  and.  further,  that  any  and  all  changes 
In  the  plans  of  said  building  ^nld  be  paid  for 
at  the  same  price  for  the  same  class  and 
kind  of  work  as  In  the  original  agreement 
specified,  and  any  work  or  material  which 
might  be  dispensed  with  was  to  be  deducted 
from  tiie  contract  price  In  tbe  same  proportion 
and  at  the  same  price  mentioned  in  the  orig- 
inal agreemoit,  and  that  said  agreement  was 
made  and  the  price  to  be  paid  h'ouse  was  for 
the  improTement  of  the  separate  real  estate 
of  tbe  said  E.  M.  GlUUlan,  who  was  a  mar- 
ried woman,  and  that  she  thereby  declared 
that  the  debt  for  the  building  of  tbe  brick 
house  mentioned  in  aaid  original  agreement, 
which  was  there  referred  to  and  made  a  part 
thereof,  was  created  and  Incurred  for  tbe 
purpose  of  Improving  her  separate  real  ea- 
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tate  the  brick  buUdliic  was  to  be  constructed 
upon,  and  tbat  the  said  E.  M.  Gllflllan  tbere- 
by  ecpresBlr  cbaiged  her  (loQ  separate  re^ 
estate,  and  all  ttie  ImproTementa  thereon,  with 
the  payment  of  said  debt  mentioned  In  the 
original  agreement,  and  with  the  amount  of 
any  and  all  sums  necessary  to  put  on  the 
fourth  story,  and  any  other  modifications  that 
might  be  agreed  upon.  To  this  modification 
and  addition  were  annexed  the  signatures  and 
seals  of  the  said  Mrt.  SUubetfa  B.  aUflllan 
and  Edward  GllfiUan,  and  to  which  was  an- 
nexed the  following  certificate  of  acknowl- 
edgment and  certificate  of  recordation: 

"State  of  West  Virginia,  Wood  County,  to 
wit:  J,  Walter  £.  McDough,  a  notary  public 
of  said  county,  do  oertl^  that  Mrs.  Elisabeth 
M.  GUflllan  and  Edward  Gllflllan,  whose 
names  are  signed  to  the  foregoing  writing, 
have  this  day  acknowledged  the  same  before 
me  fn  my  county  aforesaid.  Given  under  my 
band  this  7tb  day  of  October,  1802.  Walter  E. 
McDongh,  Notary  PubUc." 

"State  of  West  Virginia,  Wood  County 
Court  Clerk's  Office,  November  1.  1892.  The 
foregoing  writing,  bearing  date  on  the  25th 
day  of  June.  18^  with  the  certificate  of  ac- 
kunriedgment  thereto  annexed,  was  this  day 
admitted  to  record  In  said  offlc&  Teste:  B. 
F.  Stewart,  a  W.  a  a" 

On  the  12th  day  of  December.  1802,  the 
aald  Herman  Fonse  and  Fred  Fouse  entered 
Into  an  agreement  reciting  the  agrennent 
of  June  %  1802,  together  with  Its  modifica- 
tion of  B^tember  26,  1802,  and  tbat  In  con- 
elderatlon  of  91.000  then  delivered  by  Fred 
to  Herman,  and  the  agreement  of  Fred  to 
furnish  to  Herman  money  from  time  te  time 
until  the  buildings  should  be  completed,  Her- 
man assigned  to  Fred  the  said  writings  and 
agreements  of  June  25  and  Septembo-  26, 
1802,  and  made  said  f^reements  part  of  tbeir 
said  agreement,  as  exhibits  therewith,  which 
agreement  of  December  12, 1892,  was  signed 
and  sealed  by  the  parties  thereto,  and  duly 
acknowledged  and  recorded  on  February  7, 
1898.  On  the  10th  day  of  August,  1898,  the 
aald  B.  U.  Gllflllan  and  Edward  Gllflllan,  her 
husband,  entered  Into  a  further  agreement 
with  Herman  Fouse,  reciting  the  agreement 
of  June  and  September,  and  nuking  the  same 
a  part  of  the  said  agreement  of  August  10, 
1893,  and  stating  that  under  said  agreements 
Herman  Foosewas  to  construct  for  said  Eliza- 
beth M.  Gllflllan,  on  her  lot  In  Parfcersburg,  a 
four-story  brick  house,  as  in  said  agreements 
and  modifications  specified  and  set  forth;  tbat 
Pousehadgone  towoA  on  said  house.and  pay- 
ments on  such  work  and  material  done  and 
furnished  bad  been  made  by  said  E.  M.  Gllfll- 
lan, but  the  house  was  not  completed,  and 
there  had  not  been  agreed  upon,  or  In  any  way 
fixed,  the  price  to  be  paid  for  the  fourth  story 
to  and  in  and  on  said  house,  and  agreed  and 
contracted  with  each  other  to  stop  the  work 
on  the  house,  and  to  settle  with  each  other  for 
the  work  that  had  been  done  upon,  in,  and 
on  said  bouse  upon  the  basis  and  according 


to  the  terms  and  condltkms  in  said  agree- 
ments in  writing  set  forth  and  specified,  and 
agreed  to  an  arbitration  of  any  and  all  mat- 
ters growhig  oat  of  the  business  dealings 
theretofore  had  between  the  parties  tberetso, 
and  especially  between  the  said  B.  hL  Gll- 
flllan and  Herman  F<ni8e,  and  agreed  tliat  all 
such  matters  should  be  submitted  for  arbi- 
tration to  three  dlshiterested  persona  for  final 
decision  (arbitrators  to  be  fdiosen.  one  by 
each  p&Tty,  and  the  two  to  choose  a  third), 
and  that  the  decision  of  any  two  should  be 
binding  on  both  the  parties,  and  their  award 
to  be  entered  up  as  the  Judgment  of  the  cir- 
cuit court  of  Wood  county,  by  decree  on  chan- 
cery side  thereof,  at  the  July  term,  1S93; 
that  said  award  shoifid  be  rendwed,  and  re> 
port  to  the  circuit  court  made,  wltbln  tai 
days  from  the  date  of  the  agreement,  and 
the  parties  waived  any  rule  or  summons  for 
entering  said  award  as  Judgment  of  the  court 
and  the  parties  agreed  and  bound  themselves 
to  and  with  each  otiier  to  abide  by  and  per- 
form any  tuoh  award  and  Judgment,  which 
agreement  was  duly  signed,  sealed,  and  ac- 
knowledged by  the  parties  thereto.  And  on 
the  10th  day  of  August,  1893,  said  pat-ties 
chose  tibelr  respective  arUtrators,  who  chose 
the  third,  who  rendered  their  award  August 
18. 1893,  finding  the  sum  of  $1,349.89  in  favor 
of  Herman  Fouse  as  due  from  E.  M.  Oiltil- 
lan.  On  the  Tth  day  of  October,  1893.  KUxa- 
beth  M.  Gllfillan  and  Edward,  her  husband, 
conveyed,  by  deed  of  that  date,  the  lot  and 
building  so  erected,  but  not  completed,  to  tbe 
appellee  U.  J.  Hughes,  In  consideration  of 
$7,000,  of  which  ¥1,250  was  paid  In  casb,  and 
certain  other  sums,  recognized  as  valid  liens 
on  said  propearty,  assumed  to  be  paid  to  the 
holders  thereof  by  said  Hughes;  and  for  the 
residue  of  purchase  money,  being  $803.88.  the 
said  Hughes  made  his  note  at  90  days,  nego- 
tiable and  payaUe  at  the  First  National 
Bank,  to  said  E.  M.  Gllflllan.  the  vendor  re- 
taining her  vendor's  lien  on  said  property  to 
secure  the  payment  of  said  unpaid  purchase 
money,  which  deed  was  duly  acknowledged 
and  recorded  on  the  9th  day  of  October,  ISfkS, 
a  copy  of  which  deed  Is  exhibited  with  the 
bill  of  plalntlfF,  Fred  Fouse,  hereafter  men- 
tioned. 

At  tbe  January  rules,  1894,  Fred  Fouse 
filed  his  bill  In  chancery  against  Elizabeth 
Gllflllan,  Edward  Gllflllan,  Herman  Fouse. 
M.  F.  Tetrick,  Jacob  Young,  Martin  J. 
Hughes,  and  others,  alleging  the  contract  of 
June  26th  and  September  26th  between  Her- 
man Fouse  and  the  Gllfillans,  and  setting  up 
the  assignment  thereof  by  Herman  Fouse 
to  plaintltr,  and  exhibited  said  agreements 
and  assignment  with  bis  bill;  that  under  said 
assignment  he  bad  furnished  Herman  Fous« 
the  sum  of  $2,311.27,  which  went  Into  the 
material  used  In  the  construction  of  said 
building,  and  to  pay  laborers  who  worked 
thereon,  whereby  Herman  was  enabled  to 
proceed  with  the  building  until  the  Gilfilland 
were  unable,  failed,  and  refused  to  pay  tbe 
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money  uuder  tbe  contract;  tbst  Herman 
stopped  work  tcmn,  no  £aiilt  of  his,  bat  did 
so  beeanse  of  tbe  falliire  of  GilflUao;  tbat 
HerxQAn  stopped  work  about  tbe  middle  of 
tbe  BDnuner  of  1896,  at  wblch  time  be  had 
fnmlsbed  material  and  done  work  to  amount 
of  $8,800:  that  they  bad  paid  bim  on  ac- 
count thereof  f3,-tjD0,  teaviiig  95,360  Btlll  due 
FouBe,  less  whatever  amount  they  may  have 
paid  Thomas  Savage,  which  plalntlfr  was  In- 
formed waa  about  9660;  tbat  several  par- 
ties bad  filed  mechanics'  liens;  that  the  Uen 
of  M.  r.  Tetrtck  should  be  only  $391.77,  In- 
stead of  9980.15,  aa  claimed;  tbat  no  part  of 
plaintllTa  demand  of  92,311.27  advanced  by 
bim  to  Herman  under  their  contract  of  De- 
comber  12,  1892,  bad  been  paid  1^  said  Qil- 
fUIans,  although  tbey  often  promised  to  do 
so.  nor  had  it  been  returned  to  bim  by  Her- 
man, and  tbat  the  OUflllans  bad  due  notice, 
and  agreed  In  the  presence  of  Herman  to 
pay  It,  and  tbat  the  pn^rty  waft  liable  to 
plaintiff  for  It— and  prayed  that  tbe  cause 
be  referred  to  a  commlsslonn:  to  ascertain 
what  was  dae  and  unpaid  to  the  various  per- 
sons who  performed  labor  on  the  building 
erected'!^  Herman  under  tbe  contract,  and 
to  whom  and  what  materials  furnished,  and 
by  whom,  what  amount  was  due  from  Gil- 
Allans  to  Herman  under  the  contract,  what 
amounts  had  been  paid  him,  what  the  value 
of  the  property,,  and  bow  much  was  paid  for 
it  by  Hughes,  and  what  amount  was  still 
due  from  Hughes  upon  tbe  purchase  of  a&Ui 
property;  that  the  parties  named  as  defend- 
ants be  required  to  answer  under  oath;  that 
plaintiff's  contract  with  Herman  be  specific- 
ally enforced;  that  plalntifTs  claim  be  de- 
creed out  of  whatever  might  be  found  to  be 
due  to  Herman  from  the  OUflllans  under  bis 
contract  with  tbem,  after  the  payment  of  the 
amoniit  of  all  material,  lumber,  etc.,  which 
went  Into  the  building,  and  the  labor  upon 
said  building,  up  to  the  time  Herman  quit 
work  upon  same;  tbat  the  lien  of  Tetrick 
l>e  corrected  and  set  aside,  ezc^t  as  to  the 
amount  of  lumber  furnished  by  bim  which 
actually  went  Into  tbe  building,  and  that 
plaintiff's  claim,  to  that  extent,  be  declared 
to  be  a  lien  upon  tbe  property,  and  the  prop- 
erty sold  to  pay  it,  and  for  general  relief. 

Herman  Fouse  answered  the  bill,  admitting 
thp  contrnct  miide  with  (jllflllanR  of  .Tune  25, 
and  September  26,  1892,  and  with  plaintiff  of 
December  12,  1802;  tbat  under  the  contract 
with  plaintiff  he  bad  received  from  plaintiff 
$2,311.27,  which  had  not  been  returned  to 
plaintiff  by  bim,  nor  paid  by  the  Gllfillans; 
averring  that  up  to  the  time  when  he  quit 
-work  under  bis  contract,  in  the  summer  of 
1803,  the  work  and  material  he  bad  done  and 
f  urni^ed  amounted  to  98,800;  that  all  be  bad 
l>eeD  paid  was  93.400,  and  that  there  was  then 
dae  him  from  GlUUlans  9t^360,  unless  they 
bad  paid  to  Thomas  Savage  a  claim  be  bad 
against  respondent  for  96GO,  for  wblch  they 
would  be  entitled  to  credit.  If  paid;  that  the 
GUfiOans  wtre  cognisant  and  had  notice  of  tht 


agreement  between  respondent  and  plaintiff, 
and  tbat  the  same  was  recorded,  aa  alleged  in 
plaintifrs  bill;  tbat  Tetrlck's  lien  should  be 
corrected  to  9391.77,  as  alleged:  that  the 
amount  due  respondent  constitutes  a  lien  upon 
the  property  as  against  the  Gllflllaiu,  and 
also  as  against  any  other  of  his  co-defendants 
who  became  the  purchasers  of  said  property 
with  notice,— and  prays  for  affirmative  relief, 
In  that  the  cause  be  referred  to  a  commfsalon- 
er  to  ascotaln  and  report  amount  of  work 
performed  and  material  fnmlahed  hj  him  up- 
on  and  tar  the  building,  the  amount  of  money 
paid  him  under  the  contract,  what  amount  of 
lumber  waa  furnished  by  "i^etrick  to  respond- 
ent which  was  used  In  the  buDdIng,  what 
amonnt  la  due  reqmndent  from  the  GllfiUans, 
and  to  plaintiff  as  assignee  of  respondent  un- 
der tbe  contracts. 

Defendant  Martin  J.  Hughes  demurred  to 
the  bill,  and,  without  waiving  his  demurrer, 
filed  his  answer,  admitting  the  contract  of 
June  25. 18^;  that  It  was  ^gned  by  the  par- 
ties, but  never  recorded;  tbat  afterwards,  on 
tbe  astb  day  of  September,  1892,  aald  Homan 
Fouse,  of  the  one  part,  and  BUsabedi  M.  QH- 
flllan  and  Edward  Qllfillan,  ber  busband,  of 
the  other  part,  entered  into  another  agree- 
ment In  writing,  styled,  "Modlflcstlon  of  the 
Agreement  Made  and  Entered  Into  on  the  25th 
Day  of  June,  1892,"  and  averred  that  said 
ojntracta  of  June  26  and  September  26,  1802. 
were  absolutdy  null  and  void  and  of  no  effect; 
that  the  flame  do  not  comedy  with  the  require- 
ments of  section  12,  c.  66.  Acts  1881,  concem- 
ii^  the  separate  property,  rlgbta,  powers,  and 
privileges  of  married  women;  that  all  of  said 
work  and  material  done  and  fumlahed,  re- 
qtectlvely,  upon  said  building,  were  done  and 
furnished  under  said  contracts,  and  that  the 
same  created  no  IlaUIlty  whatever  against 
Mrs.  Elizabeth  M.  Gilflllan,  or  any  of  her  sep- 
arate personal  or  real  estate:  tbat  respondent 
waa  advised,  and  so  charged,  that  the  contract 
of  September  26, 1892,  was  an  entire  contract, 
and  that  the  statute  afores^d  required  that 
tbe  amount  of  tbe  whole  debt  created  thereby 
be  stated  therein;  that  In  case  the  court 
should  hold  tbat  tbe  contract  was  void  as  to 
ttie  fourth  story,  and  for  the  additional  and 
extra  work,  so  called,  and  tbe  additional  ma- 
terials furnished  for  the  three  stories  aa  orig- 
lufilly  contracted  for,  tbeo  Herman  Fouse  had 
been  fully  paid  for  all  the  work  done  and  ma- 
terial furnished  upon  and  for  said  tliree  sto- 
ries, and  much  more.  Respondent  denied  that 
Herman  had  done  98.800  worth  of  work  and 
material  furnished,  as  alleged,  or  that  GU- 
flllau  had  paid  him  only  93,400,  or  that  there 
was  still  due  bim  96.360  on  said  contract,  or 
any  other  aniouot;  averred  that  Herman  did 
proceed  with  the  work  until  some  time  during 
the  year  1803,  but  that  be  quit  work  without 
any  fault  or  failure  on  the  part  of  Gilflllan  to 
comply  with  her  contract,  but  that  he  failed, 
neglected,  and  refused  to  proceed  further  with 
the  construction  of  the  house,  and  abandoned 
the  work  after  Gilflllan  bad  paid  bim  more 
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money  than  he  was  entitled  to  under  the  oon- 
txact  at  fliat  time;  tb&t  an  and  every  part  at 
work  done  and  material  fomfshed  up  to  that 
time  bad  been  performed  and  tunilstaed  upon 
and  In  the  conatnietlon  ot  the  first  three  ato- 
rlee.  Beapondent  denied  notice  or  knowledge 
of  the  contract  between  ^ntiff  and  Herman 
Fonse  until  after  his  purehaae  of  the  property; 
denied  that  phUntlff  advanced  Herman  the 
$1,000  at  date  of  assignment,  or  the  residue 
of  $2,311.27;  that  at  the  time  of  said  asslgn- 
laeat,  December  12,  189%  Herman  was  In- 
solvent, and  plaintiff  knew  tbe  fact;  and  that 
in  order  to  evade  the  payment  of  the  said 
debts,  and  keep  the  benefits  and  profits  which 
mli^t  arise  fn»n  the  constmctlan  of  said 
house,  plaintiff  and  Herman  conspired  togeth- 
er to  cheat  and  defraud  the  creditors  of  Her- 
man and  the  Gllflllans,  and  altered  into  and 
caused  said  asalgnment  to  be  placed  upon  rec- 
ord; and  aveared  that  said  assignment  was 
not  onlyfraudnlent  in  £act,but  was  firaudolent 
on  Its  tace,  and  that  plaintiff  was  not  entitled 
to  one  cent  under  It;  denied  notice  to  OllfU- 
lan  of  said  contract  prior  to  September  1, 
1888;  avnred  tliat  on  the  7th  day  of  October, 
1888,  he  purchased  the  property  without  any 
knowledge  of  the  contract  of  December  12, 
1882,  between  Fred  and  Herman  Fouse;  that 
he  agreed  to  pay  and  did  pay  certain  mechan- 
ics' liens  upon  the  property,  as  part  of  the 
purchase  money.  Respondeat  set  up  die 
agreement  of  August  10,  1S93,  between  Mrs. 
B.  M.  OUflUan  and  her  husband,  Edward  Gil- 
flUan,  and  Herman  Fouse,  i^reelng  that  work 
on  the  house  should  be  stopped,  and  submit- 
ting their  setUement  for  the  work  already 
done  and  material  furnished  to  arbitration; 
also,  set  up  the  faxi  of  mdt  arbitration,  with 
date  and  amount  of  the  award  of  the  arbitra- 
tors, and  averred  certain  omissions  of  credits 
to  Mrs.  QiUUlan  by  the  arbitrators. 

Defendants  Elizabeth  M.  GUflUan  and  Bd- 
ward  Ollflllan  filed  their  demurrer  and  an- 
swer to  the  bill;  admitted  the  contract  of 
June  25,  1882,  and  the  modification  thereof 
on  the  26th  of  September,  1892,  but  averred 
that  said  contracts  were  absolutely  void  and 
of  no  effect;  that  they  did  not  comply  with 
section  12,  c.  66,  Acts  1891;  that  the  work 
done  and  material  furnished  were  done  and 
furnished  under  said  pretended  contracts, 
and  created  no  liability  whatever  against  re- 
spondent, or  any  of  her  separate  personal  or 
real  estate,  or  against  respondents,  or  either 
of  them;  that  said  contract  of  S^tnnber 
38,  i8B2t  was  an  entire  contract  and  tliat 
the  statute  required  that  the  whole  amount 
of  the  debt  created  thereby  be  stated  there- 
in; that  if  the  court  should  bold  that  said 
contract  was  void  as  to  the  four^  story  of 
the  building,  and  for  the  additional  and  extra 
work,  so  called,  and  additional  materials  fur- 
nished for  the  three  stories  originally  con- 
tracted for,  then  Herman  Fouse  had  been 
fully  paid  for  all  work  done  and  materials 
furnished  upon  and  for  said  three  stories, 
and  much  move,— «o  much  more  as  was  nec- 


essary to  pay  for  all  the  material  and  labw 
furnished  by  said  Fouse  in  the  oonstmctlea 
of  said  fourtb  story;  d«iled  that  the  work 
and  material  which  had  been  done  and  fur- 
nished at  the  time  work  stopped  amounted 
to  $8300,  or  that  reep<»ident8  had  only  paid 
Fouse  $3,400,  or  that  there  was  atlli  due  him 
$5,360.  or  any  other  sum;  admitted  that 
Herman  Fouse  proceed^  wltti  the  work  un- 
til some  time  during  the  year  1893,  when  he 
failed,  neglected,  and  refused  to  proceed  fur- 
ther with  the  work,  and  abandoned  It,  with- 
out any  fault  or  failure  on  the  part  of  re- 
spondents, and  after  be  bad  been  paid  more 
inouey  than  he  was  entitled  to  under  the  con- 
tract at  the  time;  denied  that  Fred  Fonse 
advanced  to  Herman  either  the  $1,000.  or  the 
residue  of  tiie  $2,811.27,  aa  claimed  1^  Fred; 
averred  that  at  the  time  of  said  contract  lie- 
tween  Herman  and  Fred  Fouse,  December 
12,  1892,  Herman  was  Insirivent,  which  fact 
was  well  known  to  Fred  Fouse,  and  that  the 
said  contract  was  made  and  placed  on  rec- 
ord to  evade  the  paymat  of  said  debts,  and 
keep  the  profito  and  benefits  that  might  arise 
from  the  constmctlon  of  said  building;  that 
said  Herman  and  plaintiff  conspired  to  cheat 
and  defraud  the  creditors  of  Herman  as  wi^ 
as  respondents,  and  entered  into  said  agree- 
ment,  and  put  It  upon  record,  for  that  pur- 
pose, and  that  said  agreement  vras  not  only 
void  in  fact,  but  void  upon  Ita  face^  and  tbat 
^alnttff  was  not  entitled  to  one  cent  there- 
under; d«iled  tbat  Ote  lien  of  M.  F.  Te- 
trick  was  incorrect;  set  up  the  agreement 
between  respondento  and  Herman  Fouse  of 
August  10.  1883,  to  submit  their  difCerences 
to  arbitration  upon  the  basis  and  in  accord- 
ance with  the  terms  and  conditions  of  the 
agreements  of  June  25  and  September  26, 
1892,  and  averred  that  Fred  Fonse  had  full 
knowledge  of,  and  acquiesced  thereby  and 
that  an  award  was  made  thereunder  by  the 
arbitrators  as  of  August  IS,  1808.  finding 
$1,349.89  in  tBTOT  of  Herman  Fouse,  and  ex- 
hibited a  copy  of  the  said  award  with  tbelr 
answer,  and  averred  that  credits  whldt  were 
omitted  by  the  arbitrators  would  properly 
reduce  the  amount  to  $130.34,  and  denied 
that  even  tbat  sum  was  a  lien  or  charge 
upon  said  bollding;  averred  that  BUnbeth 
M.  Gllflllan  was  the  owner  of  other  large, 
separate  real  estate,  situate  In  Wood  county, 
totally  unincumbered,  of  sufficient  vslne  to 
satisfy  eveu  a  decree  for  the  amount  <daim- 
ed  by  Herman  and  Fred  Fouse,  and  that.  If 
she  be  bi  any  way  bound  to  said  Herman  or 
Wk6  Fouse  for  any  sum  on  account  of  said 
contracts,  the  ssme  should  be  made  om  of 
her  said  other  separate  estate,  to  the  exclu- 
sion of  the  property  purchased  by  Hughes 
from  her;  and  prayed  for  affirmative  relief, 
that  ssjd  avrard  should  be  corrected  by  al- 
lowing the  credits  omitted  1^  mistake  of  the 
arbitrators,  and  that  the  contracts  of  June 
25  and  S^tember  26,  1892,  be  declared  null 
and  void  and  canceled,  and  for  general  re- 
lief. 
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On  tbe  3d  Aaj  ot  J&nualr.  1895,  the  cause 
came  oa  to  be  beard  npoil  the  demurrers, 
wblcli  were  orerrUled,  Uie  several  answers 
filed,  and  general  replications  thereto;  and 
the  cause  was  referred  to  W.  W.  Jackson, 
one  of  the  commissioners  of  the  court,  to 
ascertain  and  report  upon  the  matters  raised 
by  the  pleadings  In  the  cause.*  On  the  16th 
day  of  July,  18D6,  sold  commissioner  tendered 
his  report,  together  with  the  exceptions 
thereto,  which  was  filed  by  the  court;  and 
on  the  27th  day  of  November,  1896,  the  cause 
was  finally  heard  upon  the  report  of  Com- 
missioner Jackson,  and  the  eight  exceptions 
thereto,  when  the  court  overruled  all  of  said 
exceptions,  except  the  eighth,  which  was  sus- 
tained, and  decreed  "that  the  commissioner 
should  have  found  and  reported  that  there 
were  no  Hens  upon  the  house  and  lot  In  the 
bill  and  exhibits  mentioned  and  described, 
and  that  no  liena  existed  for  any  amount 
that  was  or  may  be  due  from  the  Gllfillans 
on  account  of  the  construction  of  the  house 
under  the  contract  of  June  25,  1892,  and  Sep- 
tember 26,  1892,  upon  said  lot  and  building, 
and  Id  that  particular  the  court  doth  correct 
said  report,  and  so  flflds,"  and  proceeded  to 
decree  that  said  contract  of  June  25th  and 
Septeml>er  26th  created  no  Hen  upon  said 
house  and  lot,  and  that  defendant  Hughes, 
when  he  purchased  the  same,  took  them  free 
from  any  Hen  or  other  liability  arising  out 
of  said  contract,  and  that  said  Hughes  and 
said  house  and  lot  Ate  not  liable  to  the  said 
Herman  Fonse  or  Pfed  Fouse  for  any  sum 
npon  any  demand  made  in  tbe  bill  and  pro- 
ceedlogs;  and  dismissed  the  bill  as  to  said 
Hughes,  and  decreed  that  said  Fred  and  Her- 
man Pouse,  or  either  of  them,  recover  nothing 
of  the  said  Hughes,  and  that  said  house  and 
lot  are  liable  in  no  way  to  any  of  said  de- 
mands made  ih  the  bill  and  proceedings;  and 
the  court  further  decreed  that  it  appeared 
that  at  tbe  time  of  the  execution  of  the  con- 
tract ot  June  26  and  September  26,  1892, 
ftald  B.  M.  Gilfillafi  owned  property  other 
than  the  house  And  lot,  And  the  court  not 
then  deciding  Wbeth^f  such  other  property 
and  said  Gllflllans  lire  liable  to  said  Fred 
Fouse  and  Herman  Fofise,  or  either  of  them, 
for  any  amount,  Qie  cauae  was  continued, 
and  plaintiff  gratrted  leave  to  file  an  amended 
Mil  within  60  days  of  the  rising  of  the  court, 
if  he  should  be  so  advised.  Ftom  which 
final  decree  said  Fred  Fouse  and  Herman 
Fonse  appealed  to  this  wvtt,  Snd  assign  the 
following  errors:  "T^ie  court  erred  In  sus- 
taining exception  8  to  tbe  eommlesloner's  re- 
port In  tbl8-  *J«>t  the  conrt  overruled  the 
finding  of  the  commissioner  that  the  claim 
of  Herman  Fouse  against  B.  M.  Gllflllan  for 
$1,256.02  was  a  Hen  upon  the  property  of  B. 
M.  Gllflnan  under  the  contracts  of  June  25 
and  Stfplembef  26,  1892,  entered  Into  be- 
tween Hermafi  Fotme,  B.  M.  Gllflllan,  and 
Edward  GnflHaB.  Second.  The  court  further 
erred  tn  tafd  decncr  Id  declaring  that  the 
said  Vnd  Vtnm,  BeUatto  rouse,  nor  eltiiar 


of  them,  should  recover  anything  of  Martin 
Hughes,  and  the  said  house  and  lot  were  lia- 
ble in  no  way  to  any  of  the  demands  made 
In  the  said  bill  of  complaint  of  Fred  Fouse 
filed  tn  this  cause.  Third.  The  court  further 
erred  in  correcting  Commissioner  W.  W. 
Jackson's  report  as  to  his  finding  that  the 
claim  of  Herman  Fouse,  ascertained  by  the 
commissioner  at  $l,2o0.02,  was  a  lien  upon 
the  property  of  E.  M.  Gllflllan,  and  by  de- 
creeing that  the  said  property  was  not  liable 
for  the  payment  of  the  said  debt  to  Herman 
Fouse.  Fourth.  The  court  further  erred  In 
decreeing  that  the  plaintiff  took  nothing  by 
bis  appeal  filed  In  this  cause,  and  virtually 
dismissed  the  same  as  to  all  parties  defend- 
ant except  Edward  Gllflllan.  Fifth.  The 
court  further  erred  in  Its  statement  In  said 
decree  of  the  fact,  which  was  the  dictum  of 
tbe  court,  and  which  does  not  appear  from 
the  record,  that  Edward  Gllflllan  was  the 
owner  of  real  estate  at  the  time  (on  the  25th 
day  of  June,  1892),  and  leaving  the  plaintiff, 
Fouse,  to  prosecute  his  claim  against  Edward 
Gllflllan.  Sixth.  The  court  further  erred  In 
not  decreeing  that  the  claim  of  Herman 
Fouse,  as  ascertained  by  Commissioner  Jack- 
son, was  a  valid  and  subsisting  lien  upon  the 
house  and  lot  mentioned  in  the  bill  and  pro- 
ceedings In  the  cause,  and  that  the  said  house 
and  lot  of  ground  were  bound  for  the  pay- 
ment of  the  same  in  the  hands  of  the  pur- 
chaser, Martin  Hughes.  Seventh.  The  court 
further  erred  ih  not  decreeing  that  the  labor 
and  material  furnished  by  Herman  Fouse, 
and  placed  In  tbe  said  building,  was  not  a 
permanent  Improvement  upon  the  real  estate 
of  Mrs,  E.  M.  GilflUan,  placed  there  under 
and  by  virtue  of  a  contract  with  her,  and 
that  the  amount  found  by  W.  W.  Jackson, 
commissioner,  as  due  to  Herman  Fouse  for 
the  materials  furnished,  and  for  the  erection 
of  said  building,  should  be,  and  was,  a  Hen 
upon  the  said  property  under  her  contract 
with  him  of  June  25  and  September  26,  1802, 
and  that  Fred  Fouse,  the  plaintiff  in  this 
cause,  was  entitled  to  said  amount  linder  his 
contract  with  Herman  Fouse  as  of  date  the 
12th  day  of  December,  1892.  Eighth.  The 
court  further  erred  in  not  decreeing  that  M. 
Tetrlck  should  only  be  allowed  for  the  value 
of  the  lumber  and  material  furnished  by  him 
to  Herman  Fouse  which  actually  was  used 
in  the  construction  of  the  building  upon  the 
Gllflllan  lot  under  his  mechanic's  lien  filed  in 
this  case." 

The  principal  questions  involved  In  this 
case  are  whether  the  contract  made  between 
Elizabeth  GllflHan  and  Edward  GUfillan,  her 
husband,  of  the  one  part,  and  Herman  Fouse, 
of  the  other  part  dated  June  25,  1892,  and 
modified  by  an  addendum  thereto  on  the  20th 
day  of  September,  1892,  was  duly  executed, 
acknowledged,  and  fecorded,  and  a  valid  con- 
tract, and  whether  appellee  Hughes  had  notice 
thereof  when  he  purchaaed  the  property  from 
Mrs.  Gllflllan.  abd  took  conveyance  therefor. 
This  Contract  was  executed  while  that  re- 
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markable  provision  enacted  by  the  legislature 
of  1801.  In  re-enacting  section  12,  c.  66,  of 
the  Cofle,  was  In  force.  The  firet  part  of 
the  contract  dated  June  25th,  was  signed 
and  sealed  by  all  the  parties  thereto,  but 
neither  acknowledged  nor  recorded.  Under 
said  section,  as  re-enacted  In  1891,  both  ac- 
knowledgment and  recordation  were  neces- 
sary to  Its  ralldlty.  On  the  26tb  day  of 
September,  1802,  the  said  E.  M.  Gllfillan,  de- 
siring a  change  in  the  plan  of  the  building, 
by  adding  a  fourth  story  thereto,  together 
with  her  husband,  Edward  Gilflllan,  extended 
the  contract  by  adding  thereto,  and  in  ex- 
plicit terms  contained  In  the  last  part  of  the 
contract,  made  that  part  of  the  contract  dated 
June  2S,  1892,  a  part  of  that  dated  September 
26,  1882.  When  the  last  paper  was  signed 
and  sealed  by  the  said  Gllfillans,  the  paper, 
as  tben  completed,  was  duly  acknowledged 
on  the  7tb  day  of  October,  1802;  and  on  the 
let  day  of  November,  1882.  the  whole  paper 
was  admitted  to  and  spread  upon  the  record 
together  In  the  proper  clerk's  office  in  Wood 
county.  It  Is  insisted  that  the  addendum, 
being  dated  the  26th  day  of  September,  1802, 
was  not  recorded,  because  the  clerk,  in  his 
certificate  of  recordation,  refers  to  It  as,  "Tbe 
foregoing  writing,  bearing  date  on  tbe  25th 
day  of  June,  1882,  with  the  certiScate  of 
acknowledgment  thereto  annexed,  was  this 
day  admitted  to  record  .in  said  office,"  and 
failed  to  mention  the  modification  or  adden- 
dum by  its  date,  although  it  follows  Immedi- 
ately, spread  upon  the  records  with  it  The 
addendum  was  what  it  purported  to  be, — a 
"modification  of  an  agreement  made  and  en- 
tered into  on  tbe  25tb  day  of  June,  1882," 
which  modification  was  made  on  the  26th 
day  of  September,  1882,  and  made  tbe  whole 
one  Instrument  Suppose  the  clerk,  in  his 
certificate,  had  referred  to  the  paper  as  dated 
September  26,  1892,  which  refers  to  another 
dated  June  26,  1882,  and  makes  It  a  part  of 
it  wtilch  paper  bo  referred  to  Is  recorded  with 
it;  will  it  be  contended  that  the  same  was 
not  acknowledged  and  recorded  with,  and  as 
part  of.  it?  The  certificate  of  the  notary 
taking  the  acknowledgment  treats  it  as  one 
instrument  certifying  that  "Mrs.  Ellzal>eth  M. 
Gllfillan  and  Edward  Gllfillan,  whose  names 
are  signed  to  the  foregoing  writing,  have  this 
day  aclcnowledged,"  etc.  The  only  object  in 
referring  to  tbe  date,  either  in  certificate  of 
acknowledgment  or  recordation.  Is  to  Identify 
the  instrument  acknowledged  or  recorded. 
Adams  v.  Medsker,  25  W.  Va.  128.  The 
words  "fOTegolng  writing,'*  in  the  clerk's  cer- 
tificate, would  have  been  a  sufficient  Identi- 
fication, without  giving  any  date;  or.  If  he 
had  referred  to  the  writing  as  dated  Sep- 
tember 20,  1882,  it  would  have  been  a  proper 
and  sufficient  reference  to  the  whole  paper, 
because  that  part  dated  September  26th  re- 
fers to  that  dated  June  25th,  and  makes  it  a 
part  thereof. 

But  it  Is  contended  that  the  contract  is  an 
absolute  nullity,  because  it  does  not  comply 


with  the  provisions  of  section  12,  c.  66,  of  the 
Code,  for  the  further  reason  that  it  falls  to 
state  the  whole  of  tbe  amount  of  the  debt 
Said  section  provides,  "But  every  such  charge 
must  be  evidenced  by  a  writing  duly  executed 
and  aclmowledged  by  her,  and  duly  recorded 
in  the  proper  clcrk*s  office,  stating  the  amount 
of  the  debt  and  for  what  it  was  created." 
We  have  seen  that  the  writing  was  duly  exe- 
cuted,  acknowledged,   and   recorded.  Tliia 
married  woman,  Mrs.  Gllfillan,  was  tbe  owner 
of  a  valuable  lot  In  the  business  part  of  tbe 
city  of  Parkersburg,  and  desired  to  hare 
erected  thereon  a  double  brick  building.— the 
first  story  to  be  business  rooms,  the  second 
for  dwellings,  and  the  third  for  a  hall.— and 
on  June  25,  1S82,  undertook  to  contract  in 
writing  with  Herman  Fouse,  a  builder,  to 
furnish  the  labor  and  material,  and  build  it 
for  the  gross  sum  of  $6,500.    After  nork 
was  begun  tmder  this  contract  although  it 
was  not  yet  complete  by  acknowled£meut 
and  recordation,  she  decided  to  change  the 
plan  and  add  another  story,  which  would 
necessitate  some  extra  work,  also,  on  the 
lower  stories  to  make  the  walls  strong  enough 
to  support  the  additional  work,  so  that  to  the 
contract  already  written  and  signed  was  add- 
ed the  modification  mentioned,  and  the  con- 
tract completed.    This  contract  was  for  the 
purpose  of  improving  her  separate  estate,  by 
erecting  tbe  building  thereon,  and,  by  its 
terms,  expressly  charged  the  property,  her 
separate  estate,  and  all  tbe  Improvements 
thereon,  with  the  payment  of  said  debt  men- 
tioned hi  tbe  original  agreement  $6,600,  and 
"with  ttie  amount  of  any  and  all  sums  neces- 
sary to  be  put  on  tbe  fourth  story,  and  any 
other  modifications  that  might  be  agreed  up- 
on."   There  can  t>e  no  questicHi  about  the 
contract  being  sufficient  to  the  extent  of  the 
debt  specified  In  the  contract;  and  there  is 
a  distinct  provision  in  the  contract  of  June  25, 
1882,  to  secure  by  deed  of  trust  a  balance  of 
$3,250,  and  no  provision  for  deferred  pay- 
ments made  in  that  part  of  the  contract  for 
the  fourth  story  and  changes  dated  September 
26th.    Work  proceeded  and  payments  were 
made  under  said  contract  tmtil  In  the  sum- 
mer of  18t^,  when,  by  mutual  consent,  the 
work  was  stopped  on  said  building,  and  the 
parties  agreed  to  submit  to  arbitrators  the 
matters  In  difference  between  them,  and  to 
settle  to  and  with  each  other  for  the  work 
that  bad  been  done  upon  and  In  and  on  sold 
bouse  upon  the  basis  and  according  to  the 
terms  and  conditions  as  In  said  agreements 
of  June  25  and  Septem*ber  26,  1882,  set  forth 
and  specified,  as  shown  -by  a  contract  in 
wrlthig  between  s^d  EUzabeth  M.  GUflllan 
and  Edward  Gllfillan,  her  husband,  and  Her- 
man Fouse,  dated  August  10,  1883,  whlcb 
contract  was  duly  acknowledged  by  the  par- 
ties, and  referred  to  both  in  the  answer  of 
defendant  M.  J.  Hughes  and  In  that  of  E. 
M.  and  Edward  Giltillan,  and  which  contract 
was  brotight  to  this  court  on  certiorari  sued 
out  on  motion  at  appellee  Hughes,  m  part 
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of  tbe  record  In  ttae  cause.    On  the   ■ 

day  of  Februarr.  1883,  tbe  legislature  re- 
euaeted  chapter  66  of  tbe  Code,  and  repealed 
tbe  restrictions  and  limitations  upon  married 
women  in  relation  to  cbarglng  tbelr  separate 
property  and  estate,  as  contained  in  said  sec- 
tion 12,  c.  109.  Acts  ISOl  (secUon  12,  c.  66, 
Code);  and  by  aald  contract  of  August  10, 
1S!)3,  Mrs.  EUzabetb  M.  GUfillan  recognized 
tbe  said  contract  of  June  25tb  and  September 
2titb  as  valid  and  binding,  and  agreed  there- 
by to  setOe  upon  a  quantum  meruit  for  tbe 
work  already  done;  and  tbe  record  shows 
that  the  parties  actually  went  on  under  tbe 
said  contract  of  August  10,  1803,  and  tried 
tbelr  matters  before  tbe  arbitrators  selected 
thereunder,  who  returned  an  award  finding 
OD  the  bearing  of  tbe  whole  matter  in  favor 
of  Herman  Fouse  tbe  sum  of  $1,3^.89.  Ap- 
pellee contends:  "There  can  be  no  recovery 
upon  a  quantum  meruit,  since  fbe  labor  was 
performed  under  a  special  contract.  Fouse 
c-ould  only  claim  to  recover  the  contract  price, 
first  having  shown  that  be  had  fully  exe- 
ented  It,"— and  cites  many  authorities  In  sup- 
port of  this  proposition.  His  proposition  of 
law  is  not  objectionable,  bat  It  has  no  ap- 
plication to  this  case  as  It  stands.  The  work 
was  not  completed,— the  Fouses  say.  because 
of  the  failure  of  the  GUfillans  to  comply  with 
tbelr  contract;  the  GllflUans  say,  because 
Fouse  failed  to  proceed  with  the  work,  and 
abandoned  It,  without  firalt  on  dielr  part 
Whether  the  one  or  tbe  other  was  In  default, 
what  boots  it,  when'  tbe  parties  come  to- 
gether and  agree,  in  writing  under  seal,  duly 
acknowledged,  on  the  terms  of  settlement? 
The  work  already  done  Is  accepted  by  Mrs. 
GilfiUan,  to  be  paid  for  aa  tbe  arbitrators  may 
dedde.  Mrs.  GllOUui  was  authorised  by  biw 
to  make  snch  contract,  and  until  long  after 
it  was  made  she  bad  shown  no  disposition 
to  repudiate  tbe  contract  of  June  25  and  Sep- 
tember 26.  1892,  ao  far  as  the  record  shows. 
The  amount  remaining  unpaidjs  far  less  than 
the  sum  she  bound  herself  to  secure  deed 
of  trust  under  the  first  part  of  the  contract, 
which  was  a  sum  certain.  Wbat  notice  hod 
appellee  Hnghes  of  any  charges  against  the 
property  when  he  took  tbe  conveyance  there- 
of from  the  GllflUans  on  October  7,  1883? 
The  contract  of  June  2S  and  September  26, 
1882,  was  on  record.  The  contract  of  De- 
cember 12,  1882,  between  Fred  Fouse  and 
Herman  Fouse,  was  on  record.  The  deed 
from  ttae  Oilflllans  to  Hughes  recited  several 
mechanics'  liens  existing  on  the  property, 
whldi  Hogtaes  assumed  to  pay  as  part  of  tbe 
purchase  money,  which  mechanics*  UenSt 
recognised  by  both  Mrs.  OllflUan  and  Hughes 
as  valid  Uens,  were  baaed  and  depended  upoa 
the  contract  of  record  dated  June  25  and 
September  28,  1882,  which  appellee  contends 
was  absolutdy  null  and  Told  and  of  no  ef- 
fect; and  the  contract  of  An«ust  10,  1888, 
set  ap  by  Hoghea  In  his  answer,  had  beoi 
executed  and  acknowledged  two  months  prior 
to  tbe  date  of  bis  deed  from  the  GllflUans, 


and  he  nowhere  negatives  tbe  fact  of  his 
knowledge  of  Its  existence  at  the  time  of  his 
purchase,  although  the  paper  is  Introduced 
Into  the  case  by  hhnself.  Story,  In  Us 
Equity  Jurisprudence  (section  298),  says: 
"Constructive  notice  Is  In  Its  nature  no  more 
than  evidence  of  notice,  the  presumption  of 
which  is  BO  violent  that  the  court  will  not 
even  allow  of  Its  being  controverted;"  and 
in  section  400  be  says:  "An  illustration  of 
this  doctrine  of  constructive  notice  is,  when 
the  party  has  possession  or  knowledge  of  a 
deed,  under  which  he  dairoa  his  title,  and  it 
recites  another  deed  which  shows  a  title  In 
some  other  person,  then  the  court  wlU  pre- 
sume him  to  have  notice  of  the  contents  of 
the  latter  deed,  and  will  not  permit  him  to 
hitroduce  evidence  to  disprove  it."  Appellee 
Hughes  accepts  a  deed  from  the  GllflUans, 
which  requires  him  to  {kay,  as  part  of  the 
purchase  price,  certain  mechanics'  Uens  rest- 
ing on  the  property  purchased,  which  liens 
show  on  their  face  that  they  are  for  materials 
and  work  furnished  and  done  upcm  said  prop- 
erty for  Herman  Fouse,  contractw,  by  virtue 
of  a  contract  made  between  Herman  Fouse 
and  E.  M.  GUfiUan  and  Edward  GUflUan. 
This  Is  certainly  enough  to  put  tbe  purchaser 
on  Inquiry  as  to  all  liens  that  might  attach  to 
the  proper^  under  said  contract,  or  growing 
out  of  It  Aa  stated  In  Reed  t.  Gannon,  50 
N.  T.  349,  "It  was  such  notice  as.  In  the  lan- 
guage of  the  authorities,  Vould  lead  any 
nonest  man,  using  ordinary  caution,  to  make 
further  Uiqulrles.*  "  In  tiie  same  case  Justice 
Itapailo  says:  "Notice  of  any  ^t  calculated 
to  put  the  party  on  inquiry  Is,  hi  the  absence 
of  explanation  by  bhn,  sufBclent  to  charge 
him  with  notice  of  all  Instruments  which  on 
Inquiry  would  be  dlsdosed."  Walt,  Fraud. 
Conv.  {  373;  Townsend  t.  Little,  109  U.  S. 
601, 3  Bulk  Ct  867,  and  cases  cited. 

AppeUee's  exceptions  Nos.  1  to  6,  Induslre, 
to  the  commissioner's  report,  go  prhicipftily 
to  Items  of  account  about  which  proof  Is 
taken,  and  Insist  that  the  commlsalonor  err- 
ed In  aUowing  credit  to  Fouse  for  any  taboi 
emidoyed  upon  aald  building,  or  for  material 
furnished  therefor,  concerning  which  Her- 
man Fouse  testlfled,  for  the  reason  that  said 
Fouse  is  Incompetent  as  a  witness  in  said 
cauB^  because  of  the  decease  of  E.  M.  GU- 
flllan,  under  aectlim  23,  c  ISO.  Code  1891. 
App^lee  dtea  tbe  case  of  Owens  t.  Owons, 
14  W.  Va.  88,  In  support  of  his  exceptions 
on  this  point.  Judge  Haymond,  in  discuss- 
ing the  questkm,  says:  "A  contract,  wheth- 
er express  or  ImpUed  by  law.  Is  a  transac- 
tion. And  It  seems  to  me  that  when  one 
person  testifles  that  be  did  work  and  labor 
for  another,  generally,  he  most  be  taken  as 
testifying  to  a  transaction,  in  legal  contem- 
plation, between  bim  and  such  other  person, 
wltldn  ttae  true  meaning  and  intent  of  the 
law  now  nnder  consideration.  Because  the 
testimony  of  the  witness  tends  to  prove,  in 
legal  effect,  not  only  a  request  to  do  the 
work,  but  alM  a  promise  to  pay  him  therefor 
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what  the  same  vai  reasooably  worth,  and 
alto  that  he  dtd  the  work  tn  consideration 
ot  Bald  request.  The  doing  of  the  work  and 
labor  Is  the  consideration  of  the  contract 
or  promise  to  pay,  whether  express  or  Im- 
plied, and,  It  seems  to  me,  cannot  be  sepa- 
rated from  the  contract  or  transaction  very 
easily."  That  was  an  action  by  Miss  Owens 
against  the  estate  of  her  deceased  brother 
for  services  rendered  him  in  his  lifetime, 
under  an  Implied  contract,  If  any,  which  she 
was  undertaking  to  establish  by  her  own  tes- 
timony; and,  as  the  Judge  well  said,  the 
doing  of  the  work  and  labor  was  the  consid- 
eration of  the  contract  or  promise  to  pay, 
and  cannot  very  easily  be  separated  from 
the  contract  or  transaction;  and  he  further 
<on  page  95)  gets  at  the  gist  of  the  whole 
matter  by  the  qnestlon,  "Does  the  testimony 
tend  to  prove  what  the  transaction  was?" 
This  Is  the  true  test  In  the  Owens  Case 
the  circuit  court  had  permitted  the  plaintiff 
to  prove  the.  whole  transaction  with  the  de- 
ceased, and  It  was  not  easy,  by  any  means, 
to  separate  the  doing  of  the  work,  the  con- 
sideration of  the  contract  or  promise  to 
pay.  from  the  contract  or  transaction.  In 
Strong  V.  Dean,  55  Barb.  337,  where  a  sim- 
ilar question  arose  under  the  provision  of 
the  statute  of  New  York,  that  a  party  should 
not  be  allowed  to  be  examined  as  a  witness 
tn  his  own  behalf  "In  respect  to  any  transac- 
tion or  communication  had  personally  by 
said  party  with  a  deceased  person  against 
parties  who  are  executors  or  administrators 
of  such  deceased  person,"  It  was  held.  "In 
such  a  case  the  test  of  the  admissibility  of 
the  testimony  Is,  does  it  tend  to  prove  what 
the  transaction  was?'  In  Stanley  v.  Whit- 
ney, 47  Barb.  688:  This  was  an  action  on  a 
note  for  $896,  brought  by  the  administrator 
of  the  obligee  or  payee.  Defendant  testified 
In  tale  own  behalf  that  the  only  consideration 
he  received  for  the  original  note  was  the 
sum  of  $800,  paid  him  by  one  B.  Held, 
•'that  this  was  In  fact  testifying  to  a  trans- 
action between  the  defendant  and  the  de- 
ceased Intestate,  and  that  the  evidence  was 
therefore  erroneously  admitted."  Defendant 
had  testified  that  he  received  nothing  from 
the  Intestate,  except  the  9800  which  he  re- 
ceived from  R.;  showing  precisely,  as  stated 
by  tiie  court,  "what  the  transaction  was  be- 
tween himself  and  such  intestate.  It  touch- 
ed the  very  point  In  dispute,  to  wit,  that  the 
agreement  was  nsurlons  and  void."  The 
court  further  say:  **It  was  most  clearly  a 
part  of  the  transaction  between  them,  that 
no  more  than  $800  was  advanced  as  the  loan 
upon  which  the  $800  note  was  predicated. 
It  Is  of  no  consequence  what  the  form  of 
the  qneatlon  or  answer  was.  Evidence  to 
rebut  a  legal  presumption  may  be  Just  as 
effectual  and  as  pertinent  to  establliOi  the 
tme  nature  and  character  of  a  glren  transac- 
tion when  used  In  a  negative  as  in  an  affirm- 
attrs  form.  The  only  qnestton  Is,  does  It 
tend  to  iHwrft  what  tbe  ttanmeOam  wuiT 


In  the  case  of  Belden  v.  Scott,  88  Wis.  425. 
27  N.  W.  356,  upon  a  claim  against  the  estate 
of  a  decedent  for  the  value  of  services  ren- 
dered during  his  lifetime  In  examinlDi;  and 
correcting  his  books  of  account,  plaintiff  was 
asked:  "(1)  About  what  time  did  yon  com- 
mence to  work  upon  those  books?  (2)  Up 
to  what  time  did  you  perform  labor  on  those 
books?  (3)  What  amount  of  time  did  you 
spend  In  labor  on  those  books?"  (4)  How 
much  time  between  the  1st  of  June,  1879. 
and  the  1st  of  September,  1881,  did  you 
spend  In  labor  upon  those  books  of  Mr.  Cas- 
well? (5)  How  much  time  did  you  spend 
between  those  dates  In  labor  upon  tbose 
books  when  Mr.  Caswell  was  not  present? 
(6)  What  was  the  value  of  the  services  per- 
formed by  you  upon  those  books  between 
Jnne  1,  1879,  and  September  1,  1881?  (7) 
What  was  the  value  of  the  services  perform- 
ed by  yon  when  Mr.  Caswell  was  not  pres- 
ent, between  those  dates?"  These  questions 
were  ruled  out  by  the  trial  court  on  the 
ground  that  they  called  for  transactions  or 
communications  between  the  deceased  and 
the  party.  Plaintiff  then  made  the  general 
offer  to  prove  by  himself,  as  a  witness,  "that 
the  time  spent  upon  those  books  between 
Jane  1,  1879,  and  September  1, 1881,  amonnt- 
ed  In  all  to  about  one  year,  and  that  its 
valne  was  In  the  neighborhood  of  $1,500, ** 
which  was  also  refused  on  the  same  grounds. 
The  court  say:  "Thare  can  be  no  question 
of  the  competency  of  this  evidence.  •  •  • 
The  statute  Is  not  hostile  to  the  proof  of 
all  Just  claims  against  estates.  It  was  made 
to  protect  estates  from  claims  depending 
upon  personal  transactions  or  commnnlca- 
tlons  between  the  claimants  and  the  de- 
ceased, established  by  the  testimony  of  thi* 
claimants  in  the  absence  of  the  testimony  of 
the  deceased  to  controvert  It."  In  case  of 
Daniels  v.  Foster,  26  Wis.  686,  the  defendant 
Introduced  a  letter  to  himself,  purporting  to 
have  been  written  by  plalnttfTs  testator,  ac- 
knowledging the  payment  of  the  mortga^f 
sned  npon,  and  stating  that  he  had  made  a 
discharge,  which  he  would  forward,  etc.. 
which  letter  defendant  stated  he  had  re- 
ceived in  the  mail  from  the  testator.  The 
court  say:  "The  case  does  not  seem  to  come 
within  the  letter  of  the  statute,  and  yet  the 
communication  was  in  some  sense  personal. 
Btit  the  personal  transaction  or  cofiimanlca- 
tlon  of  the  Btatote,  no  donbt,  means  a  trans- 
action or  commnnlcaticm  face  to  face,  or  by 
the  parties  In  the  actual  hearing  and  pres- 
ence of  each  other.  In  every  such  case  the 
statute  excludes  the  testimony  of  the  living 
party,  upon  the  obviously  wise  and  Jnat 
ground  that  his  adveirsary,  whose  cause  of 
action  or  defense  sDrvlves,  and  who  was 
possessed  of  equal  knowledge,  and  equally 
capable  of  testifying  t»  what  the  truisactlon 
or  commtmlcaillon  really  was,  has  been  re- 
BKTVed  by  death,  asid  sO  citovt  tontnmt  the 
•vrriTor,  er  give  Ms  tenf«B  ot  Vkt  affair,  or 
coQMM  the  omiBSleoa,  nlstakss.  M  potavs 
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fabehoods,  of  sndi  Burtror.  •  •  •  The 
law  has,  therefore,  wlaely  exetaSed  blm." 
Id  Stewart  t.  Stewart;  41  Wis.  6M»  the  coart 
brid  that:  *^oiq;h  the  grantees  In  a  deed, 
after  the  death  of  their  giaotor,  are  not  com- 
l>etent  witnesses  In  their  own  behalf  to 
prove  any  personal  transaction  or  comman^ 
cation  had  between  them  and  the  deceased 
grantor,  and  cannot  testify  that  he  delivered 
the  deed  to  them,  nor  state  any  conversation 
between  him  snd  themselvM  thereto,  yet 
th^  may  testify  to  other  facts  which  have 
a  bearing  upon  the  question  of  delivery  (as 
that  the  deed  was  in  their  possession  or  un- 
der their  control  from  the  di^  of  Its  date 
until  they  placed  tt  tm  record);  and  tbe  re- 
fnsal  to  permit  such  teatlm<my  In  this  case 
was  error.'* 

Fouse  is  a  competent  witness  In  his  own 
behalf,  under  section  23,  c.  130,  of  the  Code, 
in  this  case,  except  only  "in  regard  to  any 
personal  transactlan  or  communication  be- 
tween hlmsetf  and  the  deceaaed."  The  con- 
tract of  7ane  26  and  September  26,  1892, 
which  was  the  only  personal  communication 
or  transaction  between  them  prior  to  the 
time  that  Fonse  quit  work  on  the  building, 
was  complete  in  Itself,  and  was  on  record. 
And  what  Fonse  might  testify  to  as  to  fur- 
nishing labor  on  or  material  for  the  building 
r>ouM  in  no  posirilde  way  trad  to  prove  wbat 
the  transaction  was  between  them.  I  do  not 
feel  that  I  could  go  so  far  as  the  court  went 
in  Belden  v.  Scott,  supra,  which  was  a  case 
quite  similar  to  that  of  Owens  v.  Owens, 
supra.  In  which  It  is  held  "tbMt  the  circuit 
rourt  erred  In  permitting  the  plaintiff  to  tes- 
tify as  a  witness  In  her  own  behalf  as  to  her 
work  and  labor  and  services  rendered  for 
the  deceased,  and  what  things  she  did  In  and 
about  the  work  and  labor  she  claimed  to 
have  performed  for  tiie  deceased  in  his  life- 
time, whilst  she  lived  with  him,  and  had 
taken  charge  of  the  household  affairs  of  the 
deceased,  and  had  soM  produce  and  bought 
provlsiona  for  the  heuse  with  such  produce, 
and  had  nursed  deceased  In  his  sickness." 
8yl.  point  1.  In  Page  v.  Danaher,  43  Wis. 
221  (SyL  point  2):  **In  an  action  by  execu- 
tors npon  a  note  alleged  to  have  been  ae* 
cuted  and  delivered  by  defendants  to  plain- 
tiffs' testator,  and  In  which  he  is  named  as 
i)ayee,  but  which  defendants  allege  to  have 
been  altered  after  execution,  one  of  tile  de> 
fendants,  as  a  witness  for  the  defmse,  might 
properly  be  asked  when  and  with  what  Ink 
h«  signed  the  note,  whetiher  be  struck  out 
words  in  the  i>rlnted  form  which  appeared 
to  have  been  strlckm  out,  and  other  ques- 
tions which  did  not  can  for  any  transaction 
or  commnnlcatlou  had  by  defmdants  with 
a-och  testator  personally.** 

Appellant  Fred  Fouse  was  not  a  party  to 
tbe  contract  of  Augmt  10,  1893,  betwe» 
Herman  Fouse  and  CHlflUan,  and  was  not 
bound  lor  the  award;  but  he  seena  to-  have 
oaade  no  dalm  for  any  amount  beyond  wftat, 
on  Sr  fair  settlement  appears  to  be  due  to 


Uerman,  and  only  claims  that  In  Us  bUl. 
He  contested  no  p^ments  made  to  Herman 
after  the  conteaet  of  assignment  made  on 
December  1%  1802;  and,  uudw  all  the  cfar* 
cumstances  of  this  case,  he  should  not  re- 
cover anything  more  than  the  amount  fomid 
to  be  due  to  Herman  on  his  contract  with 
the  GHlflllans,  tbe  sum  of  91,356.02,  as  found 
by  Commissioner  Jackson. 

The  court  erred  In  sustaining  appellees* 
eighth  exception  to  the  commissioner's  re- 
port, and  In  finding  that  the  contract  of  June 
25  and  September  26,  1802,  created  no  Hen 
or  charge  npon  the  property,  and  that  ap- 
pellee Hughes,  when  he  purchased  the  prop- 
ertj,  took  it  free  of  liens  or  other  liability 
arlslDg  out  of  said  nmtract,  and  In  dlsmlss- 
ing  the  bUl  as  to  said  Hughes,  and  ^rlng 
judgment  for  costs.  Said  decree  of  Novem- 
ber 27,  1996,  is  reversed  and  set  aside,  and 
tbe  ease  remanded,  with  directions  to  flw 
circuit  court  to  decree  to  appellants  the  said 
sum  of  $1,256.02,  with  Interest  from  August 
10,  1808,  and  that  provision  be  made  in  said 
decree  for  sale  of  the  property  to  mtlsfy  tbe 
same,  unless  the  same  shall  be  paid  by  a  day 
to  be  named  in  saM  decree;  and  this  cause 
Is  remanded  to  the  circuit  court  of  Wood 
county  for  further  proceedings  to  be  had 
therein  accordingly. ' 


HEBB  T.  CATTON. 
(Supreme  Conrt  of  Appeals  of  West  Virginia. 
Dec  10. 1898.) 

MaXDAUUS— PRAOTICB— El.BCTiOX8— Cahtass— Ra- 

COVST. 

1.  BCandamns  lies  to  c<Hnpel  a  board  of  can- 
vassers canvasring  retuns  of  an  Section  to  re- 
count the  ballots  between  competlaR  candidates 
for  office  OD  the  demand  of  either,  wnen  ther  re- 
fuse sach  reconnt. 

2.  A  candidate  asking  a  lecouDt  of  ballots  need 
not  asaign  errors  in  tbe  first  coont,  or  give  any 
reason  for  a  recount. 

3.  Where  ballots  once  recounted  as  between 
amdldates  for  one  office  are  again  sealed  ap, 
that  will  not  debar  a  candidate  for  another  of- 
fice from  demanding  a  recount  as  to  the  office 
for  which  be  was  a  candidate. 

4.  Where,  upon  a  petition  for  a  mandamus,  a 
rule  to  show  cause  why  the  writ  should  not  Is- 
sne  is  swarded,  instead  of  a  mandamus  nisi,  and 
there  is  no  answer  to  the  role  raising  an  issue 
of  fact,  there  need  be  no  writ  of  mandamus 
nisi,  and  a  peremptory  writ  issues;  but  where 
there  is  an  answer  raising  an  issue  of  fact,  a 
mandamus  nisi,  embodying  the  facts  Justifying 
the  mandamus,  must  be  awarded,  and  it  is 
treated  as  the  declaratioD. 

(Syllnbas  by  the  Court.) 

Error  to  circuit  court,  Tucker  conn^;  Jos* 
eph  T.  Hoke,  Judge. 

Mandamus  by  Chaziea  M.  Hebb  against  the 
county  commissioners  of  Tucker  county  as  a 
board  of  canvassers.  A  peremptory  writ  l» 
sued,  and  WlUlam  M.  Oayton  tffings  error. 
Afflrmad. 

W.  K  ^aoninril  and  0.  Wostt  I>8lley,  t&t 
pisiBtlfl  In  errav.  DaytoB&DnartottsiKFredL 
a  Blii«  flir  MsadaBt  Id  vnw. 
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BRA^'NON,  P.  Cbarlea  M.  Hebb  and  Wil- 
liam M.  CaytoD  were  candidates  for  the  clerk- 
Bbip  of  tbe  couDty  court  of  Tucker  county  at 
the  election  In  NoTember,  1886.  While  tbe 
commissioners  of  tbe  county  were  in  session 
aa  a  board  of  canvassers,  canvassing  the  re- 
turns of  tbe  election,  Hebb  demanded  a  re- 
count of  tbe  ballots  for  tbat  office,  wblcb,  be- 
ing refused,  be  asked  and  obtained  from  tbe 
circuit  judge  a  mandamus  to  compel  sucb  re- 
count, and  Cayton  sued  out  tbe  writ  of  error 
we  now  decide.  It  is  urged  before  us  that  cer- 
tiorari, not  mandamus.  Is  the  proper  remedy. 
The  action  of  canvassers  in  counting  or  re- 
counting ballots  is  purely  a  ministerial  act, 
<me  which  tbe  law  commands  them  to  do. 
Brade  v.  County  Com'rs,  25  W.  Va.  213;  Mar- 
cum  7.  CommlssIoDers,  42  W.  Va.  263,  26  S. 
E.  261.  Tliey  have  no  choice  to  do  or  not  do 
It,  under  proper  circumstances.  At  common 
law,  If,  having  entered  upon  a  count  or  re- 
count, they  commit  any  error,  it  Is  to  be  cor^ 
rected  by  certiorari,  not  mandamus,  as  man- 
damns  is  not  an  appellate  process.  It  does  not 
lie  to  direct  the  Inferior  tribunal  how  to  de- 
cide, but  only  to  compel  It  to  act  when  it  re- 
fuses to  act  at  all.  Board  v.  Mlntum,  4  W. 
Va.  300;  State  v.  County  Court,  33  W.  Va. 
58e,  11  S.  E.  72;  Miller  v.  County  Court,  34 
W.  Vft.  28B,  12  8.  E.  702;  Railway  Ca  v. 
Paull,  39  W.  Va.  142,  19  S.  E.  651.  So,  the 
statute  giving  right  to  Hebb  to  demand  the 
performance  of  this  ministerial  act,  mandamus 
is  a  proper  remedy  at  common  law.  But,  even 
if  tbe  act  of  recount  were  not  ministerial  in 
character,  as  chapter  25,  Acts  1893,  amend- 
ing section  89,  c.  3,  Code  1881,  provides  that 
"any  officer  or  person  upon  whom  any  duty 
is  devolved  by  this  chapter  may  be  compelled 
to  x>erform  tbe  same  by  mandamus,"  it  wonld 
clearly  warrant  the  use  of  mandamus  In  this 
case.  Indeed,  we  held  In  Marcum  v.  Commis- 
sioners, 42  W.  Va.  263,  26  S.  E.  281,  tbat  it 
gives  mandamus,  in  matters  under  the  elec- 
tion law,  more  scope  than  at  common  law, 
making  It  applicable  to  such  matters,  whether 
ministerial  or  Judicial;  in  other  words,  giving 
It  the  appellate  function  of  certiorari.  One 
excuse  made  for  tbe  commissioners  in  refus- 
ing Hebb's  request  for  a  recount  Is  that  they 
bad  made  a  recoimt  in  one  district  of  tbe  coun- 
ty between  two  candidates  for  justice,  and 
those  ballots  had  been  again  sealed,  and  tbe 
commissioners  did  not  think  they  had  right  to 
reopen  them.  A  strange  proposition.  Indeed,— 
that  because  ballots  of  one  district  bad  been 
seated  after  a  recount  between  district  officers, 
this  should  forbid  their  recount  in  an  election 
between  candidates  for  county  or  other  of- 
ficers. Strange  tbat  such  sealing  of  ballots  Is 
a  burial  without  resurrection  to  answer  tbe 
loud  call  of  public  justice.  And  for  such  a 
proposition  language  of  Judge  Snyder  In  Chen- 
owith  V.  Commisslouers,  26  W.  Va.  230.  Is 
cited.  He  said  only  that  after  one  recount 
tbe  same  candidate  could  not  have  another, 
carefully  limiting  his  meaning  to  the  same 
candidates.  Those  ballots,  though  sealed,  are 


there  to  ascertain  tbe  true  result  of  the  popu- 
lar verdict  as  to  any  and  all  candidates  voted 
for;  to  correct  mistakes  at  the  precincts.  But 
In  truth  the  ballots  had  not  been  actually  seal- 
ed again,  for  tbe  commissioners  certify  that 
while  yet  they  were  considering  a  ballot  in  tlie 
justices'  recount,  "and  before  the  ballots  cast 
In  said  district  were  resealed  and  the  result 
declared,  but  after  the  ballots  had  been  count- 
ed, tbe  result  ascertained,  the  ballots  tied  ul>. 
and  were  being  sealed,"  Hebb  asked  the  re- 
count. Tbe  plea  that  there  could  be  no  re- 
count after  sealiug  because  the  ballots  migbt 
be  tamiwred  with  in  the  meantime,  can  in 
this  case  have  no  force,  because  they  had  not 
left  the  hands  or  eyes  of  the  commissioners. 
If  resealed,  the  mere  possibility  of  fraud  does 
not  stifle  their  evidence^ 

It  Is  'said  Hebb  gave  no  reason  for  a  re- 
coont,— specified  no  error  In  the  first  count. 

could  be  specify?  He  wanted  the  of- 
ficers of  tbe  law  to  examine  than  tor  error. 
He  did  not  have  to  assign  eeron.  He  Is  sup- 
posed never  to  have  seen  the  ballots  to  be 
able  to  do  so.  Tbe  statute  gives  absolute 
right  to  demand  a  recount,  without  giving  any 
reason.  The  circuit  judge  awarded  a  rule  to 
show  a  cause  why  a  mandamus  shoold  not  Is- 
sue, and  did  not  award  a  formal  mandamus 
nisi,  or,  as  It  Is  commonly  called,  an  alter- 
native mandamus;  and  It  is  said  that,  treat- 
ing this  rule  as  an  alternative  writ  of  man- 
damus. It  does  not  show  cause  for  such  writ. 
One  reason  given  Is  tbat  it  recites  that  Hebb 
demanded  a  recoimt  before  the  result  had 
been  declared,  and  ttiat  till  then  he  could  not 
do  so.  Tbe  statement  In  the  rule  that  a  "re- 
count" was  demanded  Implies  that  the  bal- 
lots had  been  once  counted;  and  we  should 
not  unreasonably  presume  tbat  wboi  the  de- 
mand was  made  there  had  as  yet  been  no 
first  count  We  are  to  understand  that  a 
table  had  been  prepared  showing  result. 
Hebb  did  not  have  to  wait  for  a  formal  dec- 
laration of  result,  as  the  Code  says  that,  "aft- 
er canvassUig  the  returns,  tbe  board"  shall 
recount  the  ballots  if  demanded.  The  only 
declaration  of  tbe  result  of  tbe  election— that 
is.  legal  declaration— Is  tbat  made  after  can- 
vass, and  after  recount,  and  entered  of  rec- 
ord. Code  1891,  c.  3,  I  69.  It  might  be  said 
that  it  Is  too  late  to  ask  a  recount  after  tlii? 
entry  of  record;  but  it  cannot  be  said  that  it 
may  not  be  demanded  before  such  declara- 
tion. Technicality  going  so  far  should  not  be 
tolerated. 

It  is  next  insisted  that  no  peremptory  man- 
damus should  have  issued  because  no  alter- 
native mandamus  was  Issued,  and  that  under 
Fisher  v.  City  of  Charleston,  17  W.  Va.  596. 
It  is  improper  to  substitute  the  petltloa  or 
rule,  or  either  of  them,  In  lieu  of  the  alter- 
native writ,  and  no  Issue  sbonld  have  been 
made  upon  an  answer  to  the  rule.  That  is 
true  when  there  Is  an  answer  to  the  rule 
raising  an  issue  of  fact;  but  there  was  no 
such  answer  in  this  case,— only  a  demurrer  to 
the  rille.  The  settled  law  Is  that  when,  am  la 
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often  the  case,  a  rule  to  show  cause  why  a 
mandamus  should  not  Issue  Is  awarded  In  the 
first  Instance,  Instead  of  an  alternative  man- 
damus, and  there  Is  no  answer  to  the  rule 
raising  an  issue  of  fact,  and  that  rule  and  the 
petition  state  facts  warranting  a  peremptory 
mandamus,  such  peremptory  mandamus  at 
once  Issues  upon  the  rule  without  an  alter- 
native mandamus.  This  Is  wdl  settled.  Mer- 
rill, Mand.  §  252;  Fisher  t.  City  of  Charleston, 
17  W.  Va.  596  (Syl.  point  1),  Where  the  use  of 
an  alternative  mandamus  when  no  answer 
raising  an  Issue  of  fact  Is  presented?  If  the 
petition  show  prima  facie  cause  for  manda- 
mus, and  It  la  not  rebutted  by  fact,  of  course 
the  mandamus  peremptory  should  Issue. 
High,  E^tr.  Rem.  S  604.  Moreover,  Oayton 
demurred  to  that  rule,  treating  it  as  If  a  man- 
damus nisi,  and  It  does  not  He  with  him  to 
demand  In  this  court  an  alternative  writ 

It  is  further  objected  that  the  i>eremptory 
mandamus  goes  further  than  the  rule;  that, 
whereas  the  rule  only  requires  the  commls- 
slonera  to  assemble  and  recount  the  votes,  the 
peremptory  writ  requires  them  to  recount  tlie 
ballots  between  these  candidates,  and,  in  ad- 
dition, declare  the  true  result  according  to  the 
recount,  and  Issue  proper  certificate  of  elec- 
tion. Now,  It  Is  true  that  the  command  in- 
serted in  the  alternative  writ  of  mandamus 
must  be  strictly  followed  In  the  peremptory 
writ,  and  the  command  therein  cannot  be 
varied  or  modified  from  the  alternative  writ 
This  addition  does  not  vary  or  modify  the  rule 
In  legal  view,  as  the  command  to  recount 
would  be  enough  both  in  the  rule  and  per- 
emptory writ,  since  it  would  follow  as  a  legal 
duty  that,  after  the  recount,  the  board  should 
declare  the  result,  and  issue  a  certificate. 
This  is  not  the  case  of  a  command  to  do  one 
thing  in  the  rule  or  alternative  mandamus, 
and  to  do  another  thing  In  the  final  writ  The 
addition  In  the  final  writ  complained  of  was 
only  to  do  what  the  court  ought  to  do  with- 
out the  command  made  by  that  addition.  The 
peremptory  writ  commands  a  recount  of  the 
ballots  between  the  parties  for  the  office  of 
"county  clerk"  of  Tucker  county.  It  Is  said 
tbere  Is  no  such  office,  and  that  this  Is  a  fatal 
defect  of  the  peremptory  writ  Very,  very 
technical  this  is.  In  common  parlance,  "coun- 
ty clerk"  means  "clerk  of  county  court"  but 
everything  else  in  the  record,  petition,  and 
rules  and  ballots,  and  the  names  of  the  can- 
didates on  the  ballots,  show  that  these  par- 
tics  were  voted  for  for  clerk  of  county  court. 
A-lthough  the  petition  is  not  a  pleading  so  the 
defects  therein  can  bfe  a  ground  to  quash  It 
yet.  under  Doolittle  v.  County  Court  28  W. 
Va.  158  (Syl.  point  3),  the  petition  may  be 
looked  to  for  the  cure  of  an  alternative  writ 
of  mandamus.  In  addition,  there  was  the 
rule  that  was  part  of  the  record  that  was  right 
io  this  respect.   The  final  writ  stood  upon  It. 

It  may  not  be  out  of  place  to  emphasize  as 
a  matter  of  practice  what  has  often  been  held 
in  this  court:  that  the  better  practice  is,  when 
a  petition  for  a  mandamus  Is  filed,  to  award 


an  alternative  writ  of  mandamus,  stating  all 
the  facts  therein  calling  for  a  mandamus,  aa 
would  be  stated.  In  a  declaration;  for  this  al- 
ternative writ  is  treated  as  a  declaration  In 
the  action  called  mandamus.  It  Is  not  neces- 
sary to  issue  a  rule,  for,  where  matters  of 
fact  come  in  an  answer  to  It,  It  necessitates 
an  alternative  mandamus,  and  after  that  a 
peremptory  mandamus,  making  three  pro- 
cesses or  awards  instead  of  two.  There  Is  no 
use  of  a  rule.  The  alternative'  writ  should  be 
resorted  to  in  the  first  Instance.  State  v. 
Long,  37  W.  Va,  266.  16  S.  E.  578.  I  dte. 
also,  the  artlde  "Mandamus"  in  that  great 
work,  American  &  English  Encyclopsedia  of 
Pleadhig  &  Practice  (volume  13,  p.  767).  The 
article  is  almost  an  entire  treatise  on  this  im- 
portant remedy.  It  seems  to  me  that  Hebb 
was  denied,  without  any  reasonable  Justifica- 
tion, of  a  plain  right,  aa  a  citizen,  under  the 
law  of  the  land,  to  have  a  recotmt  of  the  bal- 
lots. "We  affirm  the  Judgment 


OIBNEX  et  al  t.  FITZSIMMONS  et  aL 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
Mot.  26;  ISOSJ 

DSBD— OOHBTBUCTIOK— IXTBXT  OF  FaBT»S-"Sv|. 
DBXCB — DbsobIPTIOX. 

1.  The  legitimate  purpose  of  all  constmction 
of  inBtrumenta  in  writing  ia  to  ascertain  the  in- 
tention of  the  party  or  parties  making  the  same, 
and.  when  this  is  determined,  effect  will  be  giv- 
en thereto,  unless  to  do  so  will  violate  some  es- 
tablished role  of  property. 

2.  Where  the  description  consists  of  several 
parts,  and  some  of  them  are  incorrect,  if  it  can 
be  ascertained  from  those  which  are  correct 
what  was  intended  to  be  conveyed,  the  incorrect 
parts  will  be  rejected,  and  the  instrument  be 
made  to  take  effect. 

3.  If  the  language  of  a  deed  is  ambi^ona,  the 
court,  in  order  to  arrive  at  the  intentiOD  of  the 
parties,  may  look  at  their  subsequent  acts,  and 
the  manner  in  which  the  thing  granted  has  been 
used  and  enjoyed  under  the  grant. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  courts  Ohio  county; 
Joseph  B.  Panll.  Judge. 

BUI  by  Bda  Glbney  and  otben  against 
James  Fltztimmons  and  others.  Decree  for 
complainants.   Defendants  aiq;>eal.  Affirmed. 

White  &  Allen,  for  appellants.  Howard  & 
Handlan  and  T.  S.  Riley,  for  appellees. 

McWHORTER,  J.  James  FItzsImmons  and 
Mary  Gibney  purchased  together  a  piece  of 
real  estate  in  the  city  of  Wheeliug,  under  the 
following  contract:  "Wheeling,  July  18, 
1804.  Mr.  James  FItzsImmons  and  Mrs. 
Mary  Gibney  have  this  day  purchased  from 
Mrs.  Mary  Anne  Fltzpatrlck  Powell  the  house 
and  lot  northeast  corner  of  Zane  and  Seventh 
streets,  for  the  sum  of  six  hundred  dollars, 
and  on  the  following  conditions,  to  which  all 
parties  subscribe:  Two  hundred  dollars  to 
be  paid  forthwith,  and  the  balance  in  annual 
sums  of  two  hundred  dollars,  with  interest 
at  six  per  cent;  the  deed  to  be  transmitted 
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to  the  porchasers  after  they  shall  have  paid 
In  fnlL  Hiram  D.  PoweE  Mary  A.  Pow- 
elL"  The  premises  bo  purchased  conalsted 
of  a  lot  designated  as  "lot  157."  fronting  60 
feet  on  Zane  street,  and  50  feet  on  Seventh 
street  Upon  the  comer  fronting  Zane  street 
fras  a  double  frame  house,  30  feet  wide.  At 
tlie  time  of  the  purchase,  Mrs.  Maxy  GJbney 
was  occupying  the  west  or  corner  half  of  the 
bouse  as  a  residence,  and  continued  to  so  oc- 
cupy it  until  1S74;  and,  when  she  left  it,  she 
kept  tenants  In  It,  and  collected  the  rents, 
untU  her  death,  la  1892;  and,  soon  after  the 
purchase,  Fltzslmmons,  with  his  family,  mov- 
ed Into  and  occupied  the  east  half  of  the 
bouse,  and  so  continued  to  occupy  It  until 
about  the  year  1874,  when  he  buUt  a  brick 
house  w  the  east  half  of  the  lot,  and  moved 
Into  tbat,  where  he  has  remained  ever  since, 
and  has  continued  to  occupy  the  east  half  of 
the  said  frame  house  by  tenant,  coUectlng  the 
rents,  ever  since.  On  the  17Ui  day  of  Au< 
gust,  1866,  the  grantors,  Hiram  D.  Pow^ 
and  Mary  A.  Pow^  undertook  to  convey  to 
•aid  Mary  Glbney  and  James  Fitsrimmons, 
by  two  separate  deeds,  tbeir  respective  por- 
tions of  said  property,  which  deeds  botik  bear 
date  on  said  17th  of  August,  1806,  and  wen 
duly  acknowledged  and  recorded  on  the  22d 
day  of  the  seme  month.  One  of  said  deeds 
conveyed  ta  Mary  Glbney,  in  trust  for  her 
son  John  A.  Glbn^,  "ttiat  part  of  lot  No. 
(1S7)  one  hundred  and  flfty-seven  now  occu- 
pied by  said  Maiy  Glbney,  par^  of  the 
second  part,  and  frontlov  on  Zane  street  thir- 
ty feet,  commencing  at  James  Fitzsimmoiu* 
line,  and  running  ttience  westrord  to  Sev- 
eoOi  street,  and  running  firom  Zane  street  to 
ArOiur  McGinnesi^  line  a  distance  of  0f^ 
feet,  together  with  Hie  tenement  house  situ- 
ated ttaraeon."  The  other  conveyed  to  James 
ntsiimmons,  in  trust  for  bis  wife,  Mary  Flts- 
sfmmons.  "that  part  of  lot  No.  one  hundred 
and  fifty  seven  (157)  now  occupied  by  the 
said  James  Fltzslmmons,  party  of  the  second 
part,  and  fronting  on  Zane  street  thirty  (30) 
feet,  commendng  at  Mary  Gibney's  line,  and 
running  thence  eastward,  and  running  from 
Zane  street  to  Arttrar  McGlnnesi^  Ibw,  a  dis- 
tance of  fifty  (SO)  feet,  together  with  one-half 
of  tenement  house  situated  thereon." 

JiAn  A.  Glbney  died  In  the  summer  of 
1691.  and  Mary  Glbney  In  October.  1692. 
Bda  Glbney,  widow,  and  Blargaret  A.  Glb- 
ney, and  other  heirs  at  law  of  John  A.  Glb- 
ney, deceased,  filed  tiielr  bin  at  March  rules, 
1894,  In  the  circuit  court  of  Ohio  county, 
against  James  Fltzslmmons  and  Mary  Fltz- 
Blmmmis,  his  wife,  prayhig  that  the  court  ap- 
point a  discreet  person  as  trustee  In  the  room 
and  place  of  said  Mary  Glbney,  deceased,  un- 
der said  trust  deed,  and  that  said  trustee, 
when  80  appointed,  be  directed  to  convey  the 
property  to  plalntlfCs,  and  that  defendant 
James  Fltzslmmons  be  held  to  account  for 
the  rents  rollected  by  him  for  the  property 
since  the  death  of  said  Mary  Glbney,  and  that 
he  be  directed  to  interfere  no  further  with 


the  rights  and  Interests  of  plahiUffs  In  the 
pvtqterty.  and  that  he  be  required  to  turn 
over  the  possesBion  of  s^d  proper^  to  said 
trustee.  And  at  March  rules,  1895,  said 
plaintiffs  filed  their  amended  bUl,  besidra  the 
said  James  and  Mary  Fltzslmmons  making  all 
the  heirs  at  law  of  Mary  Glbney  parties  de- 
fendants, containing  about  the  same  prayer 
as  the  original  bill,  and  that  the  rights  and 
Interests  of  the  plaJntUte  In  the  premises, 
and  of  the  said  trustee  who  might  be  so  ap- 
pointed, might  be  clearly  fixed  and  defined 
by  the  court,  so  that  the  said  James  Fltz- 
slmmons might  be  deterred  and  stopped  from 
further  Interference  with  them  or  Qie  proper- 
ty, and  tor  general  relief.  James  and  Mary 
Fltzslmmons,  Bridget  Lantry  and  her  hua- 
band,  CSstherlne  Grlbben  and  her  husband, 
the  adnlt  defendants,  filed  their  Joint  answer, 
denying  the  material  altegations  ot  the  btll; 
that  Mary  GDmey,  either  In  her  own  right 
or  as  trustee  ot  John  A.  GQmey,  ever  owned 
or  occupied  or  claimed  tiie  whole  of  flie 
property,  or  until  the  filing  of  the  bill  had 
they,  or  any  one  dalmbig  under  them,  claim- 
ed or  pretended  to  claim  more  13uui  the  part 
of  lot  167  upon  which  the  west  h^  of  the 
doiAte  house  is  situated,  and  extending  back 
the  width  of  the  west  half  of  the  double 
frame  house  from  Zane  to  Seventh  street, 
along  the  east  line  of  Seventh  or  Wood  street, 
50  feet  to  the  McQInness  property;  and  aver^ 
ring  that,  at  the  time  ot  the  pnrdiase,  each 
took  possesslrai.  Mazy  Glbney  on  the  west, 
and  Fitstimmons  on  the  east,  of  said  line; 
that  the  west  15  feet,  on  the  comer,  of  which 
Mary  Glbney  took  possesion,  was  more  val- 
uable than  tbe  east  46  feet  of  said  lot.  of 
which  the  said  FItzdmmons  took  possession; 
tiiat,  during  all  the  time  from  the  purchase, 
all  the  parties,  as  wen  as  Mary  Glbney  and 
John  A.  Glbney,  wen  knew  and  understood 
the  Une  to  be  as  described,  and  that  the  Fitx- 
slmmottses  occupied  the  said  east  45  feet  by 
right  of  their  ownership  thereof,  and  not,  as  al- 
leged In  the  amended  bm,  with  the  araent 
and  permission  of  said  John  A.  Glbney  or 
any  other  person,  and  that  respondents  had 
no  knowledge  of  plalntUfs*  dalm  until  the  fil- 
ing of  the  blU;  that  from  tbe  time  of  tbe 
purchase,  in  1864,  until  the  present,  tbe  said 
James  and  Mary  Fltzslmmons  had  had  the 
open,  notorious,  continuous,  uninteznq>^>d. 
and  undisputed  possession  of  said  property 
to  said  line,  and  paid  the  taxes  thereon:  ttiat 
they  not  only  claimed  It  under  their  deed, 
but  their  claim  and  right  thereto  was  nerer 
disputed  by  said  Mary  Glbney  or  John  A. 
Gitmey,  or  any  one  claiming  under  them. 
Bespondents  aver  that  in  the  deeds  from 
PoweU  and  wife,  of  August  17,  1866,  there  fa 
a  materia}  mistake  in  the  description  of  tbe 
property  in  13ie  deed  to  James  Fltzslmmons. 
In  that  the  distance  call  on  Zane  street  is  30 
feel^  while  it  should  be  a  much  greater  dis- 
tance; that  the  mistake  Is  shown  on  tbe  face 
of  the  deed,  as  the  deed  calls  for  the  proper^ 
"now  occupied  by  the  said  James  Fltzsim- 
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mons,"  and,  In  further  describing  the  prop- 
erty, says,  "together  with  one-half  of  tene- 
ment house  situated  thereon,"  clearly  show- 
ing that  the  one-half  of  the  tenement  house 
occupied  by  said  Fltzslmmons  was  and  atlU 
is  on  the  part  of  said  lot  No.  157  conveyed  to 
said  James  Fltzslmmons;  that  a  like  mistake 
appears  In  the  deed  under  which  the  plain- 
tiffs claim;  that  said  deed  conveys  such  pari 
of  lot  Jfo.  157  as  was  occupied  by  Mary  Glb- 
ney  at  the  time  said  deed  was  made,  aud  con- 
veys therewith  a  frame  tenement  house  situ- 
ated thereon,  and  calls  for  the  line  of  said 
James  Fltzslmmons,  showing  that  it  was  the 
intention,  both  implied  and  express,  In  said 
deed,  that  the  line  between  the  double  frame 
houses  extended  was  the  dividing  line  be- 
tween the  said  properties,  and  that  the  use' 
of  the  words  "thirty  feet"  in  said  deed  waa 
a  mistake  and  error  therein,  which  should  be 
reformed  and  corrected.   Bespoodents  deny 
that  the  property  was  conveyed  In  trust  to 
the  said  Mary  Glbney  for  her  son  John  A. 
Glbney,  and  aver  that  it  waa  purchased  and 
Improved  by  said  Mary  with  her  own  money, 
and  that  she  used,  occupied,  and  rented  it, 
and  received  the  rents  and  profits  therefrom 
from  the  time  of  the  purchase,  in  1864,  antil 
the  time  of  her  death.  In  1892;  that  said  John 
A.  Glbney  never  Invested  a  dollar  to  the  prop- 
erty, or  had  anything  to  do  with  It,  and  made 
no  claim  dnring  his  life  or  the  life  of  said 
Mary  that  said  projierty  was  held  In  trust  for 
him,  and  that  respondents  never  heard  of 
such  claim  until  about  the  time  of  the  bring- 
ing of  this  suit;  that  the  deed  to  said  Mary 
Is  In  the  handwriting  of  said  John  A.  Glb- 
ney, and  that  both  grantors   and  grantee 
Mary  Glbney  were  uneducated,  and  could  not 
read  writing;   "that  said  Mary  Glbney  did 
not  know  during  her  lifetime  that  the  words 
tn  tnut  for  John  A.  Glbney'  were  In  said 
deed;  that  no  effort  was  made  by  the  said 
John  A.  QJboey  during  his  lifetime  to  enforce 
or  even  claim  any  interest  in  said  property, 
and  that  said  words  were  Inserted  in  said 
deed  either  by  accident  or  mistake,  or  in 
fraud  of  the  right  of  the  said  Mary  Glbney." 
Respondents  aver  that  said  property  was 
owned  in  fee  by  said  Mary  Glbney,  and  at 
her  death  descended  to  her  beirs  at  law,  as 
follows:   One-flfth  to  the  plaintiffs,  one-fifth 
to  respondent  Mary  Fltzslmmons,  one-Sfth  to 
Bridget  Lantry,  one-flfth  to  CJatherlne  Grlb- 
ben,  and  one-fifth  to  the  husband  and  chil- 
dren of  Rose  (Glbney)  Oshe,  deceased;  and 
that  Bald  property  should  be  partitioned  and 
divided  among  said  heirs  at  law;  and  they 
pray  for  affirmative  relief that  said  line  may 
be  fixed  and  established  along  the  line  be- 
tween said  double  frame  house  extended  to 
the  northern  boundary  of  the  lot;  that  the 
deed'  to  Mary  Glbney  be  construed  In  the 
light  of  these  tacts  and  the  evidence  offered, 
and  be  held  to  be  a  deed  In  fee,  and  that  the 
said  Mary  Gibney  held  the  property  In  fee 
nnder  said  conveyance;  and  that  same  be 
partitioned  and  divided  among  tald  heirs  at 


law,  or  sold,  and  the  proceeds  divided.  Flaln- 
tiffs  filed  their  special  replication,  traversing 
the  material  averments  of  the  answer.  The 
answer  of  the  Infant  defendantB  was  filed  by 
their  guardian  ad  litem. 

Depositions  were  taken  and  filed  in  tto* 
cause.  On  the  5th  of  June,  1886,  the  caosi 
waa  heard,  when  the  court  ascertained  "that 
Mary  Glbney  and  James  FitzslmmoDS,  on 
July  18,  1SG4,  purchased  a  part  of  lot  157,  oa 
the  northeast  comer  of  Zone  and  Seventh 
streets,  consisting  of  60  feet  frontage  on  Zane 
street,  and  extending  back  along  Seventh 
street  60  feet,  upon  which  was  altoated  a 
double  frame  house;  that  under  said  pur- 
chase Mary  Glbney  took  possession  of  Uie 
west  half  of  said  double  frame  house  and 
the  ground  belonging  thereto,  fronting  15  feet 
on  Zane  street,  and  extending  back  the  same 
width  SO  feet  along  Seventh  street,  and  that 
James  Fitzslmmoos  took  possession  of  the 
cast  half  of  said  douUe  frame  house,  and 
the  balance  of  the  ground  fronting  45  feet  on 
Zane  street,  and  extending  back  CO  feet  to  the 
McGlnness  line,  and  that  such  possessioos  have 
ever  since  been  undisturbed  and  contlnooua; 
that  on  the  17th  of  August,  1866,  Hiram  D. 
Fowell  and  wife  conveyed  to  each  of  them  the 
respective  parts  so  occupied  by  deeds,  which 
are  filed  in  this  cause  as  Exhibit  A  of  Eda 
Gibney's  deposition,  and  Exhibit  A  pf  answer 
of  James  Fltzslmmons  and  others,  and  that 
the  clause  In  each  of  said  deeds,  fronting  on 
Zane  street  thirty  feet,'  when  constnied  with 
the  balance  of  the  respective  deeds,  and  the 
surrounding  circumstances  at  the  time  of  the 
execution  of  the  same,  and  the  acta  of  the 
parties  under  said  deeds,  should  be  made  to 
conform  to  such  occupancy;  that  the  descrip- 
tion of  the  property  in  the  said  deed  to  Mary 
Glbney  Is  as  follows:  'That  part  of  lot  No. 
(157)  one  hundred  and  fifty-seven  now  occu- 
pied by  the  said  Mary  Glbney,  party  of  the- 
second  part,  and  fronting  on  Zane  street  thir- 
ty feet,  commencing  at  James  Fltzslmmons' 
line,  and  running  thence  westward  to  Seventh 
street,  and  running  from  Zane  street  to  Ar- 
thur McGlnness'  line,  a  distance  of  fifty  feet, 
together  with  the  tenement  house  situated 
thereon.  It  being  part  of  the  lot  or  parcel  ot 
ground  conveyed  to  Dennle  Fltzpatrick  by 
Jno.  Ritchie,  Craig  Ritchie,  Ellen  Ritchie,  and 
Mary  Anne  C.  Ritchie,  by  deed  bearing  date 
the  Ist  day  of  April,  eighteen  hundred  and 
thirty-seven.'  It  Is  thserefore  adjudged,  oc^ 
dered,  and  decreed  by  the  court  that  the  said 
deed  of  Hiram  D.  Powell  and  wife  to  the 
Bald  Mary  Glbney  be  reformed  and  corrected 
so  that  the  description  therein  of  the  prop- 
erty thereby  conveyed  will  reod  as  follows: 
That  part  of  lot  No.  (157)  one  hundred  and 
fifty-seven  now  occupied  by  the  said  Mary 
Gibney.  party  of  the  second  part,  and  fronting 
on  Zane  street  fifteen  feet,  commencing  at 
James  Fltzslmmons'  line,  and  numlng  thence- 
westward  to  Seventh  street,  and  running  from 
Zane  street  to  Arthur  McGlnness'  line,  a  dla- 
tance  of  fifty  feet,  together  with  the  tene- 
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ment  bouse  situated  thereon;  It  being  part 
of  the  lot  or  parcel  of  ground  conveyed  to 
Dennle  Fltzpatrlck  by  Jno.  Ritchie,  Craig 
Ritchie,  Ellen  Ritchie,  and  Mary  Anne  C. 
Ritchie,  by  deed  bearing  date  the  Brst  day  of 
April  (1837),  one  thousand  eight  hundred  and 
thirty-seven/  And  the  couit  Is  further  of 
the  opinion  that  the  said  Mary  Glbney  died 
i«eised  and  possessed  of  the  fee-simple  estate 
In  and  to  the  above-described  parcel  of  land; 
notwithstanding  the  provision  'In  trust  for 
ber  Bon  John  A.  Glbney.*  contained  In  said 
deed,  and  that  the  same,  upon  her  death,  de- 
scended to  her  heirs  at  law.  It  Is  therefore 
further  adjudged,  ordered,  and  decreed  by  the 
court  that  the  relief  prayed  for  by  the  plain- 
tiffs cannot  be  granted,  viz.  'that  a  trustee 
be  appointed  In  the  room  and  Instead  of  the 
said  Mary  Glbney  as  tmstee  in  and  under 
said  deed,  and  that  said  trustee  so  appointed 
may  be  directed  to  convey  the  said  property 
to  the  plaintUTs  by  deed.'  And  the  plaintiffs 
not  asking  or  desiring  a  decree  against  the 
defendant  James  Fitzslmmons  for  an  account 
for  rents.  Issues,  and  profits  received  by  him 
from  or  on  account  of  the  said  part  of  lot 
So.  157  fronting  ou  what  was  formerly  Zane, 
now  Seventeenth,  street,  fifteen  feet,  and  run- 
ning from  Seventeenth  street  to  what  was 
formerly  Arthur  lIcGinness'  line,  a  distance 
of  fifty  feet,  and  the  tenement  house  situated 
thereon,  the  prayer  of  the  bill  for  an  account 
is  Hierefore  refused,  but  withont  prejudice  to 
the  rigbte  of  the  plaintiffs  to  institute  any 
proper  action,  suit,  or  proceeding  for  an  ac- 
count; and,  none  of  the  defendants  asking 
any  fnrther  decree,  it  Is  therefore  adjudged, 
ordered,  and  decreed  by  the  court  that  the 
defendants  recover  from  the  plaintiffs  their 
costa  by  them  about  their  defense  upended." 

From  this  decree  the  appellants  obtained  an 
appeal  to  this  court  and  assign  the  following 
errors:  "(IJ  That  the  court  erred  in  changing 
Hie  description  of  the  property  different  from 
and  Inconsistent  with  the  Intention  of  the 
parties,  expressed  In  the  deed  which  had  been 
regularly  executed  to  Mrs.  Mary  Glbney. 
(2)  That  the  court  erred  In  making  a  deed  by 
Its  decree.  (8)  That  the  court  erred  In  wiping 
out  by  its  said  decree  the  trust  contained  in 
the  said  deed  to  said  Mary  Glbney.  (4)  That 
the  court  erred  in  Its  opinion,  as  expressed  in 
the  said  decree,  that  Mary  Glbney  died  seised 
and  possessed  In  fee  simple  In  and  to  the 
land  conveyed  by  said  deed,  'notwithstanding 
the  provision  In  trust  for  her  son  John  A. 
Gibuey,'  contained  In  said  deed.  (5)  That  the 
court  erred  in  deciding  that  the  said  prop- 
erty, upon  the  death  of  the  said  Mary  Glbney, 
descended  to  her  heirs  at  law;  that  the  court 
erred  In  giving  to  the  defendants  Fitzslm- 
mons, by  Its  said  decree,  forty-five  by  fifty 
feet  of  the  said  land  conveyed  by  the  two 
deeds  exhibited  with  the  pleadings  In  this  suit, 
and  the  east  fifteen  feet  of  the  house  which 
was  upon  the  land  when  It  was  purchas- 
ed. (6)  That  the  conrt  erred  In  deciding  that 
BBid  MRr7  Glbney  was  only  entitled  to  fif- 


teen by  fifty  feet  of  the  groiuid.  and  the  west 
fifteen  feet  of  the  house.  Ci)  That  the  coart 
erred  In  not  appointing  a  trustee  under  the 
Bald  deed  In  the  room  of  tlie  said  Mary  tiib- 
ney,  as  prayed  for  in  the  bllt  (8)  That  the 
court  erred  in  decreeing  that  any  other  than 
the  plaintiffs  In  the  cause  were  entitled  to  any 
Interest  In  the  part  of  the  said  land  and  tlie 
house  which  was  conveyed  to  Mary  Glbney." 

The  circuit  court  properly  took  the  view 
that  its  business  was  In  this  cause  to  con- 
strue the  two  deeds  dated  August  17,  IStiO, 
made  by  H.  D.  Powell  and  wife  to  Mary  Gib- 
ney  and  James  Fitzslmmons,  respectively.  1 
Warv.  Vend.  c.  13,  i  1,  says:  "It  Is  a  funda- 
mental rule  in  the  construction  of  deeds  that 
effect  must  be  given  to  the  Intent  of  the  par- 
ties when  It  is  plainly  and  clearly  expressed, 
or  can  Ik  collected  or  ascertained  from  the 
Instrument,  and  is  not  repugnant  to  any  rule 
of  law."  In  Hurst  v.  Hurst,  7  W.  Va.  283, 
290,  Judge  Bbymond  says:  "When  the  lan- 
guage used  Is  susceptible  of  more  than  one 
Interpretation,  It  has  been  held  that  coorti 
will  look  at  the  surrounding  circumstances  ex- 
isting when  the  contract  was  entered  Into,  tlio 
situation  of  the  parties,  and  the  subject-matter 
of  the  InBtniment;  and  sometimes,  when  the 
words  are  ambiguous,  the  court  will  caU  in 
aid  the  acts  done  under  It,  as  a  clew  to  the 
Intention  of  the  parties."  Oaperton's  Adm'rs  t. 
Capcrton's  Heirs,  36  W.  Va.  479,  15  S.  E.  257, 
(Syl.  point  3).  Also,  In  French  v.  Carhart  l 
N.  Y.  06,  it  is  held  that,  'If  the  language  of  a 
deed  Is  ambiguous,  the  court,  in  order  to  ar- 
rive at  the  Intention  of  the  parties,  may  look 
at  their  subsequent  acts,  and  the  manner  in 
which  the  thing  granted  has  been  used  and  en- 
Joyed  under  the  grant"  Kinney  v.  Hooker.  ^ 
Yt.  333.  26  AtL  S90:  'If  a  grant  Is  ambigu- 
ous, the  circumstances  surrounding  It  and  the 
situation  of  the  parties  are  to  be  considered 
in  construing  it."  In  Lehndorf  v.  Cope,  122 
ItL  317  (Syl.  point  2).  13  N.  B.  SOB:  "The 
legitimate  pnrprae  of  all  construction  of  in- 
struments In  wilting  Is  to  ascertain  the  Inten- 
tion of  the  party  or  parties  making  the  same, 
and,  when  this  Is  determined,  effect  wiD  be 
given  thereto  accordli^y,  unless  to  do  so  will 
violate  some  established  rule  of  property." 
"In  cases  where  the  language  used  by  the  par- 
ties to  an  Instrument  Is  Indefinite  or  amblsu-  • 
ou8,  and  hence  of  doubtful  construction,  the 
practical  interpretation  put  upon  It  by  fbe  par- 
ties themselves,  as  shown  by  their  acts  and 
conduct,  Is  entitled  to  great.  If  not  controlUnt;. 
welKht"  11  Am.  &  Eng.  Enc.  Law,  51S: 
District  of  Columbia  v.  Gallaher,  m  U.  S. 
503,  8  Sup.  Ct.  585;  Topllff  v.  Topllff,  122  t'. 
S.  121,  7  Sup.  Ct  1057;  Railroad  Co.  v.  Trim- 
ble, 10  Wall.  367;  Knick  v.  Knlck.  75  Va. 
12.  In  Johnson  v.  Simpson,  86  N.  H.  91,  at 
page  04,  it  is  said:  "Where  the  deacription 
consists  of  several  parts,  and  some  of  them 
are  incorrect  if  it  can  be  ascertained  from 
those  which  are  correct  what  was  intended  to 
be  conveyed,  the  incorrect  parts  will  be  re- 
jected, and  the  instrument  be  made  to  take 
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effect"  And  Adams  v.  Alkire,  20  W.  Va.  480: 
"Wbece  two  clauses  are  lrrt>conc!lab1y  repog- 
nant,  In  a  deed  the  firBt,  and  la  a  wiU  tbe  last, 
prevaiU."  2  Minor,  lost.  (4tli  Ed.)  1059; 
Blair  T.  Muse,  83  Va.  238,  2  S.  E.  31. 

Tbe  first  part  of  the  granting  clause  In 
eacb  deed,  descrlptlTe  of  the  proi>erty  granted, 
is  to  Mary  Gibney  "that  part  of  lot  No.  157 
now  occupied  by  the  aald  Mary  Gibney,"  and 
to  James  Kltzsimmons  "lhat  part  of  lot  No. 
157  now  occupied  by  the  said  James  Fitzalm- 
mons."  Tbe  first  is  further  described  as 
"fronting  thirty  feet  on  Zane  street,  commen- 
clog  at  James  Fitzslmmons'  line,  and  running 
thence  westward  to  Seventh  street,  and  run- 
Ding  from  Zane  street  to  Arthur  McGiuness' 
Line  a  distance  of  fifty  feet,  together  with  the 
tenement  house  situated  thereon";  tbe  second 
further  described  as  "fronting  thirty  feet  on 
Zane  street,  commencing  at  Mary  Gibney's 
line,  and  running  thence  eastward,  and  run- 
ning from  Zane  street  to  Arthur  McGinness' 
line  a  distance  of  fifty  feet,  together  with  one- 
half  of  tenement  bouse  situated  thereon." 
Tbe  tenement  house  is  situated  on  the  comer, 
and  covers  30  feet  front  on  Zane  street,  all  of 
which  house,  according  to  tbe  literal  reading 
of  the  deed  to  Mrs.  Olbney,  Is  conveyed  to  her, 
and  one-half  of  which,  according  to  the  oth- 
er deed,  Is  conveyed  to  Fitzslmmons.  Both 
deeds  are  dated  the  same  day,  and  both  ac- 
knowledged and  recorded  on  the  same  day, 
but  another  than  the  date.  The  evidence 
clearly  shows  that,  at  the  time  of  making  tbe 
deeds,  Mary  Ulbney  was  in  possession  of, 
and  occupied,  15  feet  fronting  on  Zane  street, 
and  running  back  with  Seventh  street  tbe 
same  width  with  tbe  center  of  tbe  double 
house,  and  thatJamea  Fitzslmmons  was  In  pos- 
session of,  and  occupied,  the  residue  of  tbe 
tut  fronting  45  feet  on  Zane  street,  and  run- 
ning back,  the  western  line,  with  the  middle 
of  tbe  said  double  frame  house,  50  feet,  to  the 
McGinness  property. 

After  thoroughly  reviewing  the  evidence,  I 
have  adopted  tbe  following  views  of  Judge 
Pnull,  of  the  circuit  court,  expressed  In  his 
decision  of  the  case: 

"Now,  tbe  evidence  In  this  case  shows  that 
lot  No.  157,  which  Is  situated  at  the  northeast 
comer  of  Zane  and  Seventh  streets,  in  the 
city  of  Wheeling,  and  has  a  frontage  of  sixty 
feet  on  tbe  former,  and  fifty  on  the  latter, 
street,  was  purchased  by  Mary  Olbney  and 
-Tames  FltzslmmonB.  Jointly,  from  Hiram  D. 
Powell  and  wife,  on  July  IS,  1864,  for  $600; 
that  upon  the  payment  of  this  sum  in  full, 
one-half  thereof  being  paid  by  each  purchaser, 
the  deeds  aforesaid  were  executed;  that  at 
this  time  the  eastern  thirty  feet  of  the  said  lot 
was  vacant,  and  consisted  largely  of  an  em- 
L>ankmeiit  six  or  seven  feet  high,  but  that  on 
the  western  thirty  feet  thereof  there  was  lo- 
cated a  double  frame  dwelling  house,  the 
western  half  of  which  was  occupied  by  Mary 
G-lbney,  and  the  eastern  half.  Including  the 
eastern  thirty  feet  of  the  lot,  by  James  Fits- 
slnuDons;  that  the  proper^  cfmtlnued  to  be 
82S.K— 13 


BO  occupied  until  about  1874,  when  the  latter, 
having  graded  the  eastern  thirty  feet  of  tfaa 
said  lotf  and  built  a  two-story  brick  dwelling 
thereon,  moved  Into  the  same,  where  be  has 
since  resided,  and  the  former  moved  to  Zanes- 
vllle,  Ohio,  where  she  resided  until  1888.  when 
she  returned,  and  made  her  home  with  the 
said  James,  who  was  her  son-io-Iaw,  until  her 
death,  which  occurred  In  1882;  that  the  said 
James,  from  the  time  he  moved  out  of  the 
eastern  half  of  tbe  double  frame  house,  in 
1674,  until  the  present,  has  continuously  rent- 
ed the  same,  collected  and  appropriated  to  hla 
own  use  the  rents,  kept  the  building  In  re- 
pair, and  paid  the  taxes  assessed  thereon; 
and  that  his  right  so  to  do  was  not  questioned 
by  any  one  until  a  short  time  before  the 
bringing  of  tills  suit.  The  evidence  aUo 
shows  that,  at  the  time  when  the  deeds  afore- 
said were  executed,  the  western  fifteen  feet 
of  the  lot  were  worth  more  than  the  eastern 
forty-five  feet;  that,  about  the  same  time, 
the  joint  purchasers  of  tbe  lot  expended  Joint- 
ly the  smu  of  $060  In  repairing  and  improving 
the  double  frame  house  aforesaid;  that  the 
deeds  were  written  by  John  A.  Olbney.  son 
of  Mary  Gibney,  who  was  then  a  school  boy, 
nineteen  years  of  age;  and  tiiat  neither  Mary 
Olbney  nor  James  Fitzslmmons  can  or  could 
read  writing. 

"The  facts  above  detailed  clearly  warrant 
tbe  conclusion,  It  seems  to  me,  that  tbe  par- 
ties to  the  deeds  under  consideration  Intend- 
ed thereby  to  convey  to  Mary  Olbney  and 
James  Fitzslmmons  the  particular  parts  of 
lot  No.  157  that  they  were  occupying,  re- 
spectively, at  the  time  when  tbe  deeds  were 
executed;  that  Is  to  say,  to  tbe  former  tbe 
western  fifteen  feet  and  to  tbe  latter  the 
eastern  forty-five  feet  tbweof.  And  this  In- 
tention can  be  effectuated  without  violating 
any  rule  of  law,  as  will  be  seen  from  an  ex- 
amination of  the  authorities  before  cited,  by 
rejecting  all  of  the  descriptive  clauses  con-  . 
talned  in  each  deed,  except  the  first,  which 
designates  the  property  conveyed  as  that 
'now  occupied'  by  the  grantee.  The  deed  to 
Mary  Glbuey  for  her  Interest  In  this  property 
purports  to  convey  tbe  same  to  her  'in  trust 
for  ber  son  John  A.  Gibney.'  Tbe  evidence, 
however,  shows  that  John  A.  Olbney  never 
Invested  one  dollar  In  tbe  property;  that 
Mary  never  knew  until  some  ten  years  or 
more  before  the  bringing  of  this  suit  that  tbe 
deed  had  been  made  in  that  form;  that  she 
then  repudiated  the  trust,  and  so  notified  her 
son  John;  that,  from  the  date  of  the  execu- 
tion of  the  deed  untU  her  death,  Mary  Gib- 
ney was  In  possession  of  tbe  property,  either 
In  [wrson  or  by  tenants,  as  own&r.  Improv- 
ing and  taking  to  her  own  use  the  rents  and 
profits  thereof,  and  otherwise  exercising  over 
It  such  acta  of  ownership  as  manifested  un- 
equivocally an  Intention  to  ignore  and  re- 
pudiate any  rights  that  John  or  any  one 
else  might  claim  therein.  Under  these  cir- 
cumstances, it  must  also  be  held  that  Mary 
Olbn^s  poueuloii  of  tills  v^pertj  was 
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from  Its  cofflmencement,  under  the  deed  afore- 
ciflfd,  adTeree  to  tbe  rights  of  John  Gtbney. 
Cooey  v.  Porter,  22  W.  Va.  121,  127,  128; 
Jones  V.  Lemon,  26  W.  Va.  629;  StlUweU  T. 
Trfavy,  84  Ky.  379,  1  S.  W.  B90." 

It  la  insisted  by  appellants  that,  by  a  fair 
construction  of  the  deed  to  Fltzslmmons,  no 
part  of  the  tenement  house  is  conreyed  to 
htm;  that  the  'words  "together  with  one' 
half  of  tenement  bouse  situated  thereon," 
are  parenthetical,  and  simply  descriptive  of 
what  Fitzsimmons  was  occupying;  and  that, 
considering  the  two  deeds  together,  there 
could  not  possibly  be  a  more  reasonable  con- 
struction put  npon  It  than  that  meaning.  It 
is  1mi>os8ible,  It  seems  to  me,  for  an  an- 
biased  mind  to  read  the  deed  to  Fltzslmmons 
and  come  to  the  conclusion  that  it  was  not 
Intended  to  Include  In  the  grant  the  one-half 
of  the  tenement  house.  The  grant  Is  of  "the 
following  described  property:  •  •  •  That 
part  of  lot  1B7  now  occupied  by  the  said 
James  Fitzsimmons,  party  of  the  second  part, 
and  fronting  on  Zane  street  thirty  feet,  com- 
mencing at  Mary  GIbney's  line,  and  running 
thence  eastward,  and  running  from  Zane 
street  to  Arthur  McGlnness'  line  a  distance 
of  fifty  feet,  together  with  one-half  of  tene- 
ment house  situated  thereon."  Appellants, 
for  the  purpose  of  their  construction,  take 
the  words  "together  with  one-half  of  tene- 
ment house  situated  thereon"  from  their  set- 
ting, where  they  can  only  be  construed  to 
mean  a  part  of  the  grant,  and  place  them  as 
follows:  "That  part  of  lot  No.  157  which  (to- 
gether with  one-half  of  tenement  house  situ- 
ated on  said  lot)  is  now  occupied  by  tbe  said 
James  Fitzsimmons,"  etc.,  and  gravely  ask 
a  court  of  equity  to  so  construe  the  deed; 
and  this,  in  the  face  of  abundant  proof  that 
at  the  time  of  the  purchase,  in  1804,  the  east 
90  feet  were  hardly  considered  worth  any- 
thing, and  that  tbe  comer  16  feet,  with  the 
half  of  the  house  occupied  by  Mary  Gibney, 
were  more  valuable  than  the  east  45  feet,  in- 
cluding the  half  of  the  bouse. 

Appellants  contend  that  the  trust  is  ex- 
press in  favor  of  John  A.  Gibney,  and  "that 
there  is  no  rule  of  law  or  equity  that  can  de- 
stroy this  express  trust,  and  transfer  the 
benefldal  ownership  from  the  son  to  tbe 
mother,  and  there  is  no  statute  of  limitation 
that  can  aid  the  appellees,"  and  cite  Locft- 
bard  v.  Beckley,  10  W.  Va.  87.  in  support 
of  the  first  proposition,  and  Oapen  v.  Gapen, 
41  W.  Va.  422,  23  S.  E.  579,  hi  support  of  the 
latter.  In  the  last-mentioned  case  (point  3 
of  syllabos)  it  is  held  that  "no  statute  of  lim- 
itations runs  against  an  express  trust,  nor 
does  lapse  of  time  avail,  until  the  duties  are 
ended  or  tbe  trust  disavowed."  In  tiie  case  at 
bar,  when  the  fact  first  came  to  the  notice 
of  the  trustee,  she  was  very  indignant,  dis- 
avowed the  trust  In  the  most  emphatic  terms, 
and  always  claimed  and  enjoyed  the  property 
as  ber  own  absolutely  as  long  as  she  lived, 
and,  when  not  occupying  It  as  a  residence, 
eoDected  and  enjoyed  the  rent*  and  profits. 


For  the  reasons  herein  stated,  I  find  no 
error  in  the  decree  at  the  drecHt  court,  and 
It  t»  affirmed. 


ADKIN8  et  aL  v.  QLOBB  FIlUD  IM&  GO. 

(Soprsme  Court  of  Appeals  of  West  Virginia. 

Nov.  80, 1888.) 

Bill  or  Exoeptiokb  — Siosiso  — Attbstatioic  bt 

ClBRK— FOBSIOK  COBrOKATIOKB— SbBVICB  OF 

Pbdobu— liTsaRAsoB— Paoor  or  Loss. 

1.  A  bin  of  exceptions  most  be  signed  by  the 
judge,  else  it  caDoot  b«  co&iidered  ui  tlM  ap- 
pellate court 

2.  The  record  entered  In  the  Jaw  order  book 
of  a  drcnlt  court  must  attest  that  a  Mil  of  ex- 
ception was  executed  and  made  part  of  the  rec- 
ord, else  such  bill  cannot  be  considered,  though 
inserted  in  the  record  by  the  derk.  (As  to  excep- 
tions shown  by  order,  where  tiiere  is  no  bill  of 
exceptions.) 

S.  A  return  of  scrvlee  of  a  rammcMis  In  an 

action  against  a  foreign  insurance  or  other  cor- 
poration upon  an  attorney  appointed  bv  it  to  ac- 
cept service  of  process  must  show  tnat  he  is 
the  attorney  so  appointed  to  accept  service  of 
process.  A  return  showing  a  uUvery  at  a 
summons  to  "Alf.  Paul,  attorney  in  fact  and  of 
record  for  said  Globe  Fire  Insurance  Company." 
Ii  bad,  la  not  designating  for  what  porpose  he  is 
attorney.  Judgment  on  it  is  void.  Ine  return 
may  be  amended. 

4.  "Service  accepted,  Sep.  6,  1897.  Alf. 
Paul,"  is  a  bad  acceptance. 

R.  A  policy  of  insurance  provides  that  proof  of 
loss  shall  be  fumiahed  in  60  days  after  loss, 
and  the  loss  payable  in  60  days  after  such  proof 
furnished.  The  fumisfaing  such  proof  is  a 
precedent  condition  to  action  Of  recovery.  If  not 
waived,  and  the  pialntifr  carrtoa  Uie  bcrdm  of 
showing  that  such  proof  was  famiahed;  bnt  he 
need  not  show  it  unless  the  defense  has  pleaded 
the  failure  to  furnish  sadk  proof. 

(Syllabus  by  the  Oonrt) 

Error  to  clrcnit  coart,  Kanawha,  couaty; 
F.  A.  Guthie,  Judgfc 

Action  by  M.  A.  Adkina  and  Nora  B.  Shoe- 
maker against  the  Globe  Hira  Insurance 
Oimpany.  Judgment  for  plalntiOk  Defend- 
ant brings  error.  Heveraed. 

Adam  B.  Littlepage,  for  plaintiff  In  error. 
L.  A.  Martin  and  J.  W.  Kennedy,  for  defMid- 
anta  In  error. 

BRANNON,  P.  In  an  action  of  assompsit 
in  the  circuit  court  of  Kanawha  county, 
brought  upon  a  policy  of  fire  insurance  by 
Adkins  and  Shoemaker  against  the  Globe 
Fire  Insurance  Company,  of  the  city  of  New 
Tork,  the  defendant  not  ap{)earlng  in  de- 
fense, a  Jury  tried  the  case,  and  found  a  ver 
diet  for  the  plaintiffs,  on  which  the  court 
entered  Judgment.  Afterwards,  daring  the 
term,  tbe  defendant  appeared,  and  moved 
for  a  new  trial,  but  the  court  refused,  and 
the  defendant  comes  to  this  court  for  relief. 

The  error  assigned  is  the  refusal  to  set 
aside  the  verdict  The  grounds  on  which 
the  defendant  based  Its  motion  were  that 
the  verdict  was  contrary  to  the  law  and  evi- 
dence, and  because  of  facts  shown  In  a  peti- 
tion for  a  new  trial,  and  certain  affidavits 
to  inpport  ft  The  plalntUTs  deny  the  rlsht 
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of  defendant  to  have  thte  court  consider 
tbe  afltdaTlta  or  the  erldeoce  on  the  ground, 
as  claimed  by  them,  that  three  papers  print- 
ed In  the  record  as  bills  of  exception  are 
not  part  of  the  record,  because  two  of  than 
are  not  signed  by  the  Jndge;  and  that, 
thongh  one  is  signed,  there  Is  no  evidence 
In  the  record  to  show  its  execntloo.  A  bill 
of  exception  most  be  signed  by  the  judge. 
Even  If  the  record  state  that  It  was  signed, 
and  It  Is  not.  It  Is  not  good;  for  the  bill  Is 
equally  admissible  as  a  part  of  the  record  on 
the  question  of  signing,  and  It  Is  found  not 
signed.  Without  signature,  how  can  we  say 
that  the  bill  was  finally  settled,  or  the  truth 
stated  therein,  or  the  paper  a  genuine  one? 
Tbe  order  calls  for  a  paper  signed,  and  this 
Is  not,  and  cannot  be  the  one  called  for  by 
the  order.  The  Code  demands  that  It  be 
signed.  As  early  as  Gordon  t.  Brown's 
Ex'r,  8  Hen.  &.  M.  219,  It  was  held  that  "a 
paper  Intended  as  a  bin  of  exceptions  to  an 
opinion  of  the  district  court  (two  Judges  be- 
ing present)  ought  not  to  be  considered  as 
snch,  if  not  signed  by  both."  In  Com.  t. 
Hal),  8  W.  Yft.  259,  though  the  record  said  a 
Mil  was  signed,  but  It  was  not,  this  court 
held  that  "a  bill  of  exceptions  to  the  opin- 
ion of  the  court  oTerruUng  a  motion  for  a 
new  trial,  not  being  signed  by  the  judge, 
does  not  become  a  part  of  the  record,  and 
the  evidence  therein  cannot  be  examined  by 
an  appellate  court"  Upon  a  like  statute 
with  ours  It  has  been  so  twice  decided  In 
Illinois.  Jones  v.  Sprague,  3  HI.  65;  Reeves 
V.  Reeres,  54  HI.  832.  So  In  various  states. 
Tfaroop,  Trials,  f  2807.  This  rule  of  prac- 
tice Is  Important  to  be  observed.  Let  us  see 
If  there  are  three  separate  bills  of  exception, 
and  two  of  them  unsigned.  We  ought  to 
gire  liberal  construction,  to  give  to  the  party 
hia  exception.  It  Is  clear  that  the  evidence 
was  Inserted  In  the  bill,  and  later  other  mat- 
ters were  Introduced  tor  new  trial,  and  that 
tbe  whole  paper  Is  but  one  bill,  Its  matter 
pat  In  at  different  times  during  the  term, 
as  shown  by  different  dates  of  the  term  stat- 
ed In  it,  and  by  the  language  In  opening, 
"Be  It  remembered,"  and  In  succeeding  sec- 
tions, "And  be  It  further  remembered,"  end 
the  fact  that  no  section  has  any  seal  or  slg- 
natnre,  and  that  such  signature  and  seal  are 
In  due  form  at  the  close.  So  we  must  con- 
sider the  bill  If  the  record  attests  Its  exe- 
cution. This  It  must  do.  Bank  v.  Showacre, 
26  W.  Vs.  49.  I  find  an  order  stating  that 
defendant  moved  for  a  new  trial,  and  In 
support  of  his  motion  submitted  certain  affi- 
davits and  his  sworn  petition,  and  that  the 
court  refused  a  new  trial,  "to  which  ruling 
of  the  court  the  defendant  objected,  and 
prayed  that  said  exception  l>e  signed,  sealed, 
and  saved  to  It,  and  made  part  of  the  record; 
which  Is  done."  This  surely  attests  the  eze- 
cotion  of  the  bill  of  exception. 

We  now  oamlne  the  grounds  for  a  new 
trIsL  One  !■  mrprisih  This  la  based  <hi  the 


claim  that  the  company  had  no  notice  of  the 
suit,  did  not  know  that  such  a  suit  existed 
until  the  day  of  trial,  when,  after  the  case 
was  called  for  trial,  a  telegram  was  sent 
from  Ohaiieston  to  the  agent  at  Wheeling, 
Informing  him  of  the  suit,  and  likely  this  did 
not  reach  the  agent  until  the  verdict  had 
been  rendered,  and  perhaps  the  judgment 
Process  was  served  In  Ohio  county  upon 
Alf.  Paul,  as  attorney  In  fact  and  of  record 
for  tbe  company,  and  he  accepted  service 
besides.  Paul  makes  affidavit  that  he  has 
no  recollection  of  service  upon  him,  or  of 
acceptance  by  him,  and  he  Is  sure  no  copy 
was  ever  given  him.  The  return  of  an  offi- 
cer upon  process  cannot  be  so  contradicted. 
Stewart  v.  Stewart  27  W.  Va.  168.  If  we 
recognlie  this  return.  It  follows  that  the  al- 
leged surprise  Is  no  ground  for  a  new  trial, 
as  a  party  must  not  neglect  or  forget  but 
must  appear  and  defend.  His  negligence 
and  his  misfortune  in  allowing  the  suit  to 
escape  his  memory  cannot  prejudice  the  oth- 
er party,  he  having  done  all  the  law  re- 
quired of  him.  Post  V.  Carr,  42  W.  Va.  72, 
24  B.  E.  683.  But  is  the  return  good  on  Its 
face?  I  think  not.  It  says  that  the  sum- 
mons was  served  "by  delivering  a  copy  to 
Alf.  Paul,  attorney  In  fact  and  of  record  for 
said  Qlobe  Plre  Insurance  Company."  At- 
torney In  fact  for  what  purpose?  To  make 
a  deed,  or  sell  property,  or  accept  service  of 
process?  Tbe  return  does  not  say.  The 
mle  is  that,  wh^e  there  is  snbstitntlonary 
service,  not  personal,  the  elements  to  make 
the  service  good  In  law  must  appear.  If 
service  be  not  on  a  defendant  personally, 
but  on  some  one  for  him,  the  return  must 
state  on  whom  service  Is  made,  and  that 
the  person  is  his  wife,  or  member  of  his 
family,  and  over  16  years  of  age,  etc  The 
facts  making  the  substitute  a  proper  per- 
son for  service  under  the  law  must  appear. 
If  he  Is  president  director,  cashier,  or  may- 
or, It  must  be  so  stated.  This  return  should 
have  stated  that  Paul  was  attorney  appoint- 
ed by  the  company  to  accept  service  of  pro- 
cess. Tbe  sheriff  must  necessarily  hunt  and 
find  the  proper  person  for  service,  and  be 
able  to  state  that  he  is  such.  This  return 
snys  that  Paul  was  attorney  of  record.  This 
does  not  help.  If  attorney  for  any  purpose, 
bis  power  might  be  of  record.  We  cannot 
assume  therefrom  that  he  was  attorney  to 
accept  service.  In  fact  an  appointment  of 
an  attorney  for  a  foreign  Insurance  com- 
pany like  this  Is  not  required,  like  a  do- 
mestlc  corporation,  under  Code,  c.  54,  {  24, 
to  be  recorded,  but  is  only  "filed"  In  the  au- 
ditor's office  chapter  S4,  |  16.  Frazier  v. 
Railway  Co.,  40  W.  Ta.  224,  21  8.  B.  723, 
holds  that  a  summons  against  a  corporation 
"may  be  on  any  person  appointed  pursuant 
to  law  to  accept  service,"  and  I  notice  the 
return  there  so  showed,  and  I  think  such  is 
the  practice.  The  Code,  In  chapter  50,  S  38, 
which  Is  allied  by  chapter  tt»  |  e,  reqnlres 
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that  the  return  of  service  in  snits  against 
corporations  must  show  "on  whom"  tbe 
•errlce  was.  This  does  not  mean  merely  his 
name,  but  his  character  or  relation  to  the 
companj  to  show  the  court  that  he  Is  one 
who  bears  the  relation  to  the  company  which 
preceding  sections  hare  pointed  out  as  an- 
thorlzlng  service.  It  must  mean  this,  be- 
cause those  sections  Just  before  this  pointed 
out  the  relations  authorizing  service.  Said 
section  pronounces  a  return  failing  to  com- 
ply with  It  "invalid,"  and  Judgment  on  serv- 
ice not  complying  with  said  section  has  been 
held  void.  Railway  Co.  v,  Ryan,  31  W.  Va. 
364,  6  S.  E.  924;  Taylor  v.  Railroad  Co.,  35 
W,  Va.  328,  13  S.  E.  1009.  Ad  acceptance  Is 
on  the  process,  reading:  "Service  accepted, 
Sep.  6,  1897.  Alf.  PauL"  Who  is  he?  We 
do  not  know  by  judicial  cognizance  that  he 
Is  this  company's  attorney  to  accept  service, 
and  he  does  not  say  so.  This  being  a  Judg- 
ment by  default,  the  return  is  part  of  the 
record,  and  for  its  defect  the  Judgment 
coQkl,  after  the  term,  be  reversed  on  mo- 
tion. Mldlilff  V.  Lusher,  27  W.  Va.  439.  Of 
course,  this  defect  could  avail  on  motion  for 
a  new  trial  made  during  the  term.  The  mo- 
tion for  new  trial  was  also  based  "on  errors 
apparent  on  the  face  of  the  record";  and 
there  is  such  error  In  this  case.  The  plain- 
tiffs were  present  at  the  motion.  The  court, 
for  tblB  caase.  onght  to  have  glren  a  new 
trial. 

There  is  another  reason  given  by  counsel  for 
a  new  trial.  The  policy  was  issued  July  1, 
1897.  The  house,  occupied  at  the  time  as  a 
liquor  saloon,  was  burned  on  the  night  of  July 
8,  1887,  at  11  o'clock,  and  suit  was  brought 
September  2,  1897.  The  policy  provides  that 
the  Insured  sliall  make  and  furnish  certain 
ptoot  of  loss  within  60  days  after  the  fire,  and 
the  loss  shall  not  be  payable  till  60  days  after 
such  proof  of  loss  shall  be  furnished.  This 
court  held,  In  Peninsular  Land  Transp.  &  Mfg. 
Co.  V.  Franklin  Fire  Ins.  Co.,  85  W.  Va.  666, 
14  S.  E.  237,  that  the  furnishing  snch  proof 
was  a  condition  precedent  to  recovery  on  the 
policy;  and  Flanaghan  v.  Insurance  Co.,  42 
W.  Va.  426,  26  S.  E.  &13,  holds  that  the  bur- 
den of  showing  that  such  proof  of  loss  was 
furnished  Is  on  the  plaintiff.  It  is  highly  !m- 
prot)able  that  such  proof  was  furnished  so  as 
to  warrant  suit  on  September  2d.  according  to 
plaintiff's  own  evidence.  It  is  not  shown 
when  proof  of  loss  was  furnished.  Indeed, 
there  is  nothing  but  hearsay  to  show  that  any 
was  ever  furnished;  and  that  evidence,  If  not 
hearsay,  would  be  no  adequate  evidence.  But, 
as  section  64,  c.  125,  Code,  says  that  "If  the 
defense  be  that  the  action  cannot  be  main- 
tained because  of  failure  to  perform  or  com- 
ply with,  or  violation  of  any  clause,  condition 
or  warranty"  of  the  policy,  the  defendant 
must  plead  the  clause  not  performed,  we  can- 
not likely  give  defendant  the  benefit  of  this 
view.  It  might  be  said  with  some  plauaiblll- 
tjr  that.  In  the  absence  ot  aiub  plea,  tbe  plain- 


tiff need  not  have  entered  upon  the  matter  in 
evidence;  but,  as  he  did,  and  failed  to  prove 
what  is  requisite.  It  Is  to  go  against  him  as  if 
the  defendant  had  pleaded  it.  We  reverse  tlie 
Judgment,  set  aside  tbe  verdict,  grant  a  new 
trial,  and  remand  the  cause  tor  soch  trial. 

On  Behearlng. 

In  deference  to  counsel,  I  have  made,  od 
application  for  rehearing,  further  esaniiuatiuu 
as  to  the  service  of  process  in  this  case. 
Where  a  statute  allows  service  In  any  other 
mode  than  by  actual  personal  service.  It  Is 
called  substitutionary  or  constructive  service, 
and  the  return  must  show  "on  Its  face  all  the 
circumstances  which  authorize  this  maaner 
of  service"  (22  Am.  &  Eng.  Eac.  Law.  1S2>: 
otherwise.  Judgment  by  default  Is  null  (4 
Minor,  Inst.  [2d  Ed.]  533;  Id.  fSd  Ed.]  &46). 
As  to  corporations,  they  not  being  persousi, 
the  statute  designates  oflicers  for  service;  and 
tbe  statute  must  be  strictly  followed,  else 
judgment  by  default  is  null.  4  Minor.  Inst. 
618;  6  Thomp.  Corp.  §  7503.  "The  sherlfiTs 
return  should  show  clearly  upon  what  offlcer 
or  agent  service  was  made,  and  the  character 
of  the  officer  or  agency;  *  •  •  and.  If  the 
return  falls  to  show  that  the  service  was  upon 
the  identical  agent  provided  by  statute,  or  at 
the  place  provided.  It  Is  insufficient"  22  Am. 
&  Eng.  E^c.  Law,  184.  The  return  must  set 
out  all  tbe  facts,  so  the  court  may  Judge  of 
the  sufficiency  of  the  service.  Hodges  v. 
Hodges,  71  Am.  Dec.  388.  I  find  the  authori- 
ties strict  on  this  point,  because  legal  notice 
lies  at  the  bottom  of  every  suit  to  make  Judg- 
ment good.  In  DIckerson  v.  Railroad  Co..  43 
Kan.  702.  23  Pac.  936,  a  return  that  service 
was  by  "delivering  a  copy  thereof  to  Mr.  BTsh. 
agent  of  the  within  railroad  company,"  was 
held  bad,  **as  it  contained  no  description  or 
hint  of  the  character  of  the  agency."  The 
court  quoted  a  former  case,  saying  it  did  not 
show  service  on  any  person  named  as  service 
agent  appointed  under  statute  to  accept  serv- 
ice, and  saying:  "For  aught  that  ai^>eaTs. 
said  March  may  have  bem  an  agent  to  pur- 
chase coal  or  transact  any  temporary  busi- 
ness. *  *  *"  A  statute  allowed  service  on 
"the  nearest  station  or  freight  agent,"  and 
a  return  showing  service  on  "the  nearest 
agent"  was  held  bad,  as  it  must  describe  tbe 
agent,  In  the  language  of  tlie  act  as  "the  near- 
est station  or  freight  agent"  Haley  v.  Rail- 
road Co.,  80  Mo.  112.  Where  the  statute  al- 
lowed service  on  a  "regular  ticket  or  freight 
agent,"  a  return  not  showing  that  the  agcut 
was  a  "regular"  one  was  held  bad  in  Tallm.-in 
V.  Railroad  Co.,  45  Fed.  156.  In  RaUway  Co. 
V.  Hunt,  38  Mich.  469,  the  statute  allowed 
service  on  a  "general  or  special  ag«it"  of  a 
corporation,  and  a  return  of  service  on  "aKent 
of  wlthln-named  defendant"  was  beH  bad. 
Judge  Cooley  asked:  "What  sort  of  an  asent? 
Was  he  an  agent  to  buy  wood,  or  Mn^loy 
switchmen,  or  keep  catOe  off  the  tiack.  or 
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what  was  his  agency?'  "Service  mnat  be  on 
the  Identical  agent  provided  by  the  statute," 
says  Great  West  MIn.  Co.  t.  Woodmas  of  Ala- 
ton  Uln.  Co.  (Colo.  Sup.)  IS  Am.  St  Bep.  204  (b. 
c.  20  Fac.  771).  The  return  must  state  all 
facts  to  make  it  good,  and  where  It  departs 
from  the  statute  eTeryttUng  Is  Inferred  a^nst 
it  which  such  departure  warrants.  Bank  v. 
Suman,  79  Mo.  631,  97  Aul  Dec.  280,  note;  22 
Am.  &  Eng.  Enc.  Law,  183.  Hence,  in  this 
case  we  can  fairly  Infer  that  Paul  may  biave 
been  an  attorney  in  fact  for  other  purposes 
than  to  accept  service.  Counsel  cite  Wagon  Co. 
V.  Peterson,  27  W.  Va.  314,  where  the  service 
waa  on  the  "lawful  attorney"  of  a  foreign  in- 
Burance  company.  The  court  held  It  prima 
facie  good  to  prevent  a  Judgment  being  re- 
garded nuU  and  vtrid,  but  did  not  say  that,  if 
objected  to  before  the  Judgment  became  final, 
or  by  motion  to  set  it  aside  for  want  of  legal 
Eervlce,  it  would  be  good.  Here  it  la  on  mo- 
tion to  set  aside  the  Judgment  before  it  be- 
came final.  And  ot>serre  in  that  case  the 
service  was  on  a  "lawful  attorney,"  which 
Imported  perhaps  one  appointed  by  law,  like 
"state  f^ient,"  in  Stone  v.  Insurance  Co.,  78 
Ho.  666,  while  "agent"  waa  not  good  in  Gales 
V.  Tnslen,  89  Mo.  19.  14  S.  W.  827;  but  In 
this  case  It  is  "attorney  in  fact  and  of  rec- 
ord,"—not  saying  "lawful,"  not  importing  one 
appointed  under  the  statute.  The  words  "of 
record"  do  not  help,  because  no  law  required 
the  appointment  to  be  recorded.  The  service 
is  simply  and  only  on  an  attorney  in  fact,  and 
it  thus  plainly  falls  under  the  law  above  that, 
naless  the  agency  Is  defined,  the  service  Is 
bad. 

Counsel  urge  that  defendant  appeared^  not 
to  take  advantage  of  defective  return,  but  to 
Bet  aside  Judgment,  and  thus  waived  the  de- 
fective return.  If  It  had  done  so  before  trial 
and  Judgment,  this  would  be  so.  Mahany  v. 
Kephart.  15  W.  Va.  609.  But  defendant  had 
to  get  rid  of  the  Judgment  before  It  could  at- 
tack the  process.  It  should  have  pointed  out 
this  defect,  and  thus  given  opportunity  to  the 
other  aide  to  amend  It.  But  I  do  not  consider 
tills  a  waiver,  as  the  plaintiff  is  bound  to  see 
that  his  process  is  right  After  a  Judgment 
is  final,  such  defect  is  availed  of  by  motion 
to  reverse,  assigning  It  as  error.  But  before 
the  Judgment  is  final.  It  strikes  me  that,  on  a 
motion  to  set  aside  the  Judgment  defendant 
Jb  entitled  to  the  benefit  of  the  objection,— any 
defect  in  the  record.  I  know  that  tor  de- 
fective service  a  Judgment  by  default  at  com- 
mon law  is  reversible  by  writ  of  error,  and 
not  by  motion,  and  the  writ  and  return  are 
part  of  the  record.  Capehart  v.  Cunningham, 
12  W.  Va.  750;  Nadenbusb  v.  Lane,  4  Rand. 
413;  Mldklfl  V.  Lusher,  27  W.  Va.  439. 

Counsel  still  Insist  that  there  is  no  bill  of 
exceptions,  because  the  record  does  not  note 
it.  I  have  shown  above  that  It  does.  But 
suppose  It  does  not  The  order  Itself  is  suf- 
ficient to  present  the  grounds  of  new  trial 
without  bill  ot  weptlons,  as  it  states  that 


defendant  moved  the  court  to  set  aside  ver- 
dict and  Judgment  because  contrary  to  evi- 
dence and  law,  and  that  defendant  was  taken 
by  surprise,  as  It  did  not  know  of  the  pend- 
ency of  the  salt  and  In  support  of  its  mo- 
tion filed  Its  petition  and  specified  affidavits; 
and  then  It  says  that  "after  considering  the 
affidavits  aforesaid  in  support  of  said  motion 
to  set  aside  said  verdict  and  Judgment,  and 
grant  a  new  trial,  the  court  overruled  said 
motion  and  refused  to  set  aside  said  verdict 
and  Judgment  and  grant  a  new  trial,  to  which 
ruling  the  defendant  objected  and  excepted, 
and  i^ayed  that  said  exception  be  signed,  seal- 
ed, and  saved  to  it;  which  Is  done."  This 
shows  the  motion,  and  Its  grounds,  the  docu- 
ments read,  the  action  of  the  court  a^d  ob- 
jection and  exception  thereto,  and  the  declara- 
tion of  the  court  that  such  objection  and  ex- 
ception be  saved  to  It  What  more  is  needed? 
A  bill  of  exceptions  would  show  no  more. 
This  Is  sufficient  without  a  bill  of  exceptions. 
Hughes  V.  Frum,  41  W.  Va.  445,  23  S.  £.  604; 
Perry  v.  Horn,  22  W.  Va.  881;  MitdwII  T. 
Baratta,  17  Grat.  445. 

Another  reason  for  granting  a  new  trial,  as 
I  am  clearly  of  opinion  upon  further  consid- 
eration, is  surprise.  An  attorney  had  been 
the  general  counsel  for  the  company,  and  after 
tbe  loss  by  fire  for  which  this  suit  Is  brought 
acted  for  the  company  in  the  matter.  When 
the  case  was  called,  this  attorney  stated  to 
the  court  that  he  desired  to  make  a  statement 
to  place  himself  right  before  the  court  and 
bar;  that  he  did  not  appear  for  the  company; 
that  be  had  performed  service  for  it  at  an 
agent's  request,  in  the  matter  of  this  loss,  and 
a  disagreement  arose  between  him  and  the 
agent  as  to  the  amount  of  pay  for  services, 
which  was  compromised,  and  he  retired  from 
the  company's  service;  and  further  stated  that 
he  did  not  understand  why  defendant  was  not 
appearing,  and  he  was  satisfied  that  there 
must  be  something  wrong,  and  asked  the 
court  to  continue  the  case  to  a  later  day  of 
the  term,  so  that  he  could  t^egraph  the  com- 
pany as  to  the  situation,  and  he  was  afraid 
the  company  was  depending  on  him,  and  was 
satisfied  the  company  did  not  know  of  the 
pendency  of  tbe  suit;  but  the  plaintiff  pressed 
a  trial.  He  did  telegraph,  and  was  answered 
by  the  agent  '*No  notice  of  suit  ever  served 
on  me,"  as  did  the  general  office  also,  and 
was  requested  to  defend  tbe  suit;  but  the  ver- 
dict and  Judgment  had  been  rendered.  This 
attorney  swears  that  he  has  no  doubt  from 
the  letters,  papers,  etc.,  that  the  company  was 
Ignorant  of  the  suit  Tbe  company  took 
prompt  steps,  but  it  was  too  late,  lliis  ap- 
peals strongly  for  a  new  trial.  The  defend- 
ant has,  as  a  matter  of  fact,  nera  had  a 
trial,  and  we  ought  to  lean  In  favor  of  giving 
it  one,  as  It  is  not  a  decision  final  In  its  favor, 
but  only  accords  It  what  it  should  have,— a. 
fair  trlaL  We  think  that  the  court  should 
bare  allowed  a  few  days'  time  to  notify  the 
company.   No  longer  time  was  asked. 
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BTATH  T.  STALBT. 
(Scprems  Coart  of  Appeals  of  West  Virginia. 
Jan.  20,  1899.) 

Homioidb—Vbrdict—Tbial— Court  Hodsr— Wit- 
xbh—Imfbachmsst—Ckk&ibilitx— Rev  ARES 

or  OODRT — iKSTBDGTIOan. 

1.  '^e,  the  jiRT>  ■«ree  and  find  the  defend- 
ant, Staley,  not  ffailty  of  morder  in  ttie 
first  or  second  degree,  aa  charged  in  tlie  witliin 
indictment,  but  do  agree  and  find  tlie  defendant, 
Virgil  StBiey,  gnilt?  of  Tolantary  manslaugb- 
ten  — ii  a  Terdict  sufficient  in  form. 

2.  When  the  place  of  holding  the  courta  of  any 
county  has  been  changed  to  another  bailding  in 
the  same  town  temporarily,  under  section  7,  c. 
114,  Code,  for  the  reason  that  the  court  house 
has  been  destroyed,  no  formal  ceremony  or  no- 
tice is  necessary  to  authorize  the  holding  of 
courts  in  the  new  court  house  provided  upon 
the  Bite  of  th«  old  one,  when  the  same  is  ready 
for  occupancy  and  in  possession  of  the  oonnty 
authorities. 

3.  Wheuerer  such  new  court  house  is  ready 
for  occupancy,  the  reason  for  holding  the  court 
«t  such  other  place  anminted  has  ceased,  and 

conrts  are  properly  held  in  th«  new  court 
house. 

4.  Point  4,  Syl.,  in  State  t.  Bingham,  24  S. 
EL  883,  42  W.  Vo.  234,  approved. 

6.  Podnt  5,  Syl..  in  State  t.  Zeigler,  21  S.  E. 
768,  40  W.  Va.  594.  disapprored  and  orerruled. 

6.  The  credibility  of  a'  witness  who  has  been 
Impeached  by  proof  of  a  former  declaration  at 
variance  with  nis  testimony  may  be  supported 
hy  evidence  of  his  good  character  for  truth  and 
veracity. 

7.  Where  a  witness  Is  introduced  by  plaiotlflF 
for  the  first  time  in  rebuttal,  the  defendant 
shonld  be  permitted  to  introduce  evidence  to  Im- 
peach him. 

8.  Remarks  made  by  the  trial  judge  in  the 
presence  of  the  Jury  (referring  to  a  witness 
^o  had  testified  for  the  state),  as  fcdlom: 
"Snpposs  Dr.  Bvcgess.  whose  hit^rlty  Is  not  to 
he  questioned,  when  placed  by  a  par^  upon  the 
witness  stand  to  testify  as  to  matters  coming 
within  his  professional  conduct  or  employment, 
and  faaTing  so  testified,  the  opposite  party  was 
to  bring  ia  two  or  three  witnesses  Irom  another 
county,  say,  from  Huntington,  who  were  entire 
strangers  to  the  people  of  Wayne  county,  and 
who,  upon  the  witness  stand,  were  to  testify  to 
their  having  heard  Dr.  Burgess,  in  Huntington, 
make  statements  directly  contradicting  those 
made  by  him  on  the  witness  stand;  would  it  not 
be  a  reasonable  and  logical  mte  that  would  per- 
mit the  party  so  calling  him  to  introduce,  upon 
rebuttal,  witnesses  acquainted  with  his  general 
reputati<Hi,  to  testify  as  to  his  good  character 
for  troth?"— the  "two  or  three  witnessGs"  re- 
ferred to  being  summoned  as  experts  on  behalf 
of  the  defmdant,  and  so  testified  in  the  case, 
touching  the  matter  of  the  evidence  of  said 
witness  Burgess,— Ae/d  to  be  cnor,  which  might 
prejudice  the  defendant. 

(ayllabns  by  tiie  Oonrt.) 

Error  to  drcidt  conr^  Wayne  coonty;  B.  8. 
Do(^ttl4  Judge. 

Virgil  Staley  vas  conTicted  of  voluntary 
manslaiigbter,  and  brings  error.  Berersed. 

Marcnm,  Marcum  &  Shepherd  and  J.  M. 
Tteman,  for  plaintiff  in  error.  J£dgur  P. 
Kncker,  for  tlie  StEte. 

McWHORT£R,J.  Upon  an  Indlctmentagalnst 
Vii^  Staley  In  the  circuit  court  of  Wayne 
county  for  the  murder  of  Lafe  Adklns,  In 
the  form  laid  down  in  section  1,  c  144, 
Cod^  the  Jury  returned  a  verdict  as  fol- 


lows: "We,  flie  jory,  agree  and  find  tlie  de- 
fendant, Vli^  Staley,  not  guilty  of  mur- 
der In  the  first  or  second  Aegtee,  aa  Charsed 
In  the  within  indictment  but  do  agree  and 
find  the  defendant,  Vl^  Staley,  gnllty  oC 
voluntary  mandauglhtw."  The  prisoner,  by 
his  covrael,  moved  the  court  to  set  aside  tlie 
said  verdict,  and  grant  him  a  new  trial.  l>e- 
cause  the  verdict  is  not  In  good  form,  and 
because  It  Is  not  certain,  but  is  uncertain  and 
Indefinite,  and  does  not  state  the  Jury  finds 
the  defendant  guilty  of  any  offense  charged 
against  him  In  the  indictment  in  the  caae, 
which  motion  was  overruled,  and  exceptions 
taken.  Appellant's  counsel  say  this  was  er- 
roT,  and  that  their  contention  on  tills  point 
Is  clearly  borne  out  in  State  v.  Newsom,  13 
W.  Va.  see,  where  it  Is  h^d  that  no  jods- 
ment  could  be  entered  upon  the  verdict  In 
that  case,  because  It  was  too  vague.  Indefi- 
nite, and  uncertain.  That  was  an  indictment 
under  section  9,  c.  144,  Uode  1868,  for  unlaw- 
ful shooting,  etc.  The  verdict  was:  "We. 
the  Jury,  find  the  prisoner,  James  Newsom. 
guilty  of  unlawful  shooting,  with  intent  to 
maim,  disable,  disfigure,  and  kill,  and  ascer- 
tain the  term  of  his  confinement  In  the  pen- 
itentiary at  one  year;  and  we  find  him  not 
guilty  of  malicious  shooting."  It  will  be  ol»- 
served  that  the  verdict  Just  quoted  makes  no 
reference  whatever  to  the  Indictment  In 
Hoback  v.  Com.,  28  Grat.  922,  the  verdict  Is 
in  almost  the  precise  words  as  the  one  at  bar: 
"We,  the  jury,  find  the  defendant  Jolin  Ho- 
back, not  guilty  of  malldouB  shooting,  aa  In 
tiie  within  indictment  charged,  iHit  guUty  ot 
unlawful  shooting  with  Intent  to  malm,  dis- 
figure, disable,  and  kill,  and  fix  his  term  of 
eonflnemCTt"  etc,— which  verdict  was  bub- 
tained.  The  wliole  verdict  must  be  taken  to- 
gether, and  being  Indorsed  on  the  Indictment, 
or  r^errlng  to  It,  such  reference  applies  aa 
to  the  whole  verdict  and  there  can  be  no  un- 
certainty about  it.  Judge  Moneure,  In  bis 
opinion  in  Hoback's  Case,  says:  "A  verdict 
of  a  Jnry  In  a  criminal  case  must  always  be 
read  In  connection  with  the  indictment  And 
If  It  be  certain,  upon  reading  them  togetber. 
what  is  the  meaning  of  the  verdict  It  is  anf- 
ficlently  certain." 

It  la  contended  also,  as  set  out  in  the  bill 
of  exertions  No.  10,  that  the  court  erred  In 
refusing  appellant's  motion  to  set  aside  tbe 
verdict  and  grant  him  a  new  trial,  becanse 
tbe  trial  was  not  commenced,  beld,  and  bad 
at  the  court  house  of  Wayne  county  <wbM^in 
tbe  trial  was  held),  and  also  In  refusing  bis 
motion  In  arrest  of  Judgment  up(m  said  ver- 
dict, as  set  out  In  his  bill  of  exceptions  No. 
11.  In  support  of  his  contentions,  he  Intro- 
duced witnesses,  as  well  as  the  prodamatlon 
of  rhe  governor,  to  prove  that  the  court  bonse 
of  Wayne  county,  on  the  6th  day  of  March, 
1896,  was  totaJly  destroyed  by  fire,  and  tbat 
the  lower  room  of  the  Odd  Fellows'  Bnildtag. 
In  the  town  of  Falrvlew,  wherein  the  conrt 
house  was  located,  had  been  by  the  gorernor 
of  the  state,  under  section  7,  c,  114,  Oode, 
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designated  and  appointed  u  tbe  place  for 
boldfog  the  county  and  circuit  courts  for  said 
county  ao  long  as  tbe  reewm  tbereof  might 
continue.  The  court  house  of  the  county  bad 
been  burned,  and,  under  the  statute,  tem- 
porary provision  had  been  made  for  holding 
the  courts  In  another  tmildlng,  only  as  long  as 
the  reason  therefor  continued.  When  the  court 
house  was  replaced  and  tit  for  occupation,  the 
reason  for  holding  the  court  elsewhere  con- 
tinued DO  longer,  and  it  appears  from  the  rec- 
ord that  the  court  was  being  held  in  the 
court  bouse  when  the  trial  of  appellant  be- 
gan, and  was  had  and  completed  there.  Sec- 
tloa  11,  c.  114,  Cod^  proTldes  that  "when  the 
place  of  holding  any  court,  or  the  day  for 
commencing  any  term  la  changed,  •  *  • 
there  shall  be  no  discontinuance,  but  erery 
notice,  recognlzanoe  or  prooeas  taken  or  re- 
turnable to  the  day  on  which  the  failure  oc- 
curred, or  to  any  day  between  that  day  and 
the  next  that  tbe  court  may  sit,  or  to  the  day 
and  place  aa  It  was  before  such  change, 
*  *  *  shall  be  hi  the  same  condition  and 
have  the  same  effect,  as  If  given,  taken  or  re- 
turnable, or  continued  to  the  aubstltuted  time 
and  place,''  etc  It  was  doubtless  a  notorious 
fact  that  court  was  being  held  in  the'  new 
court  house,  the  place  provided  especially  for 
it,  and  I  see  no  provision  In  the  statute  for 
any  ceremony  to  enable  the  county  authmri- 
tles  to  take  possession  or  occupy  the  building 
oected  for  that  purpose:  but,  whenever  It  is 
so  occupied,  the  temporary  occupation  of  tbe 
substituted  place  has  ceased,  and  the  reason 
for  its  occupation  no  longer  continues;  and 
to  cease  to  occi^y  for  court  purposes  the 
regular  court  taouae  again,  no  matter  how  In- 
formally It  may  have  been  appropriated  to 
the  use  of  a  court  bouse,  aome  one  of  tbe  rea- 
sons for  vacathig  It  set  forth  in  section  7  of 
chapter  114  of  the  Oode  must  eadst,  and  the 
necessary  steps  taken  therefor  under  said 
chapter.  The  trial  began  and  was  proceeded 
with,  without  objection,  until  its  close,  when, 
before  sentence  of  the  prisoner,  he  moved  In 
arrest  of  Judgment  for  that  reason,  which 
motion  was  property  ovwruled.  This  is  a 
purely  technical  objection.  No  a>nstlttttlonal 
right  of  the  prisoner  was  violated,  nor  was  he 
In  any  way  prejudiced  by  It 

Appellant's  bill  of  exertions  No.  2  is  to  the 
giving  oi  tbe  state's  Instructions  to  the  Jury, 
Nos.  1  to7,  Indostve:  Instruction  No.  1:  "The 
court  instructs  tbe  Jury  that,  where  a  homi- 
cide is  proved,  the  presumption  Is  that  it  is 
murder  in  the  second  degree.  If  tbe  state 
would  elevate  it  to  murder  in  the  first  degree, 
she  must  establish  the  characteristics  of  the 
crime;  and,  if  the  prisons  would  reduce  it 
to  manslaughter,  the  burden  of  proof  rests 
upon  him."  Instruction  No.  2:  "The  court 
instructs  tbe  Jury  that  a  man  is  presumed  to 
Intraid  that  which  he  does,  or  which  is  the 
immediate  or  necesiary  consequence  of  his 
act  And  if  the  luisoQer,  with  a  deadly  weap- 
on in  his  possession,  without  any  or  upon 
rerj  dVit  ^Toestkn.  gives  te  snothsr  a 


mortal  wound,  the  ivtsoner  Is  prima  facie 
guilty  ot  willful,  deliberate,  and  premeditated 
killiog.  and  the  necessity  rests  upon  him  of 
showing  extenuating  circumstances;  and  un- 
less he  proves  such  extenuating  circumstan- 
ces, or  the  drcumstances  appear  from  tbe 
ease  made  by  tbe  state,  he  is  guilty  of  mur- 
der in  the  first  degree."  Instruction  No.  S: 
"The  court  lostructs  the  Jury  that  the  use  of 
a  deadly  weapon  being  iffoved,  and  the  pris- 
oner relies  upon  self-defense  to  excuse  him 
for  the  use  of  the  weapon,  tbe  burden  of 
showing  such  excuse  Is  on  the  prisoner,  and, 
to  avail  him,  he  must  prove  such  defense  by 
a  preponderance  of  the  evidence."  Instruc- 
tion No.  5:  "Tbe  court  Instructs  tbe  Jury  that 
the  fact  of  one  person  having  threatened  to 
take  the  life  of  another  or  to  Inflict  upon  him 
a  great  bodily  injury  will  not  excuse  the  per- 
son BO  threatened  in  becoming  tbe  aggressMr, 
and  with  deadly  weapon  assaulting  the  per- 
son making  such  threats,  and  that  although 
the  Jury  may  believe  from  tbe  evidence  that 
Lafayette  Adkins,  in  his  lifetime,  had  made 
threats  to  take  the  life  of  the  prisoner  or  to 
Infiict  upon  him  great  bodily  harm,  the  tact 
of  making  such  threats  towards  tbe  prisoner 
will  not  Justify  a  verdict  of  acquittal,  unless 
the  Jury  further  find  that,  at  the  time  the 
said  Lafayette  Adkins  was  shot,  he  was  mak- 
ing overt  acts  towards  the  prisoner,  Indicative 
of  an  intention  to  carry  such  threats  into  im- 
mediate execution,  and  that,  by  reason  of 
such  threats  and  overt  acts,  he  (the  prisoner) 
believed  that  It  was  necessary  then  and  there 
to  shoot  with  a  deadly  weapon  the  said  La^ 
fayette  Adkins,  hi  order  to  save  bis  (the  prls- 
<mer'B)  Ufe^  or  to  protect  him  from  great 
bodily  harm."  Instruction  No.  4:  "The  court 
instrocts  the  Jury  that  they  are  the  sole 
Judges  of  the  weight  of  testimony  ot  any  wit- 
ness who  has  testified  before  them  In  this 
case  at  bar,  and  that,  In  ascertaining  such 
weight,  they  have  tbe  right  to  take  into  con- 
sideration tbe  credibility  oi  such  witnesses, 
as  disclosed  from  bis  evidence,  his  manner  of 
testifying  and  demeanor  upon  tbe  witness 
stand,  and  his  apparent  Interest  if  any,  In 
tbe  result  of  tbe  case.  And,  if  tbe  Jury  be- 
lieve that  any  witness  has  testified  falsely  as 
to  any  material  fact  tb^  have  the  right  to 
disregard  all  the  testimony  of  such  witness 
BO  testifying  falsely,  or  to  give  to  bis  testimo- 
ny, or  any  part  thereof,  such  weight  only  as 
the  same.  In  their  opinion,  may  be  entitled 
to."  Instruction  No.  6:  "The  court  Instructs 
the  Jury  that  after  they  shall  have  compared 
and  considered  all  the  evidence  in  tbe  case,  if 
they  bare  a  reasonable  doubt  as  to  tbe  gnllt 
of  tbe  prisoner,  Virgil  Staley,  as  charged  in 
the  Indictment  they  cannot  cmivlct;  that  by 
reasonable  doubts  Is  meant  such  doubts,  baa- 
ed upon  the  evidence,  as  they  may  honestly 
and  reasonably  entertain  as  to  any  material 
fact  essential  to  prove  the  crime  charged.  It 
must  not  be  an  arbitrary  doubt  without  evl* 
dence  to  sustain  It  but  must  be  serions  and 
■nbstantlBl  In  Its  aatnis^  In  wder  to  warraat 
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an  acqnittal,  and  one  which  men  may  honest- 
ly and  coneclentlonsly  entertain."  Instnic- 
tlon  No.  7:  "The  court  further  Instructs  the 
jury  that,  If  they  find  the  prisoner  guilty  as 
charged  In  the  indictment,  they  shall  further 
And  whether  he  is  guilty  of  murder  in  the 
first  or  second  degree.  If  they  find  him  guilty 
of  mnrder  in  the  first  d^ee,  they  may,  in 
their  discretion,  further  find  that  he  (the  pris- 
oner) be  punished  by  confinement  In  the  peni-  j 
tentiary;  and,  If  such  further  finding  be  not 
added  to  such  verdict,  the  Judgment  thereup- 
on rendered  by  the  court  will  be  that  the  pris- 
oner be  punished  with  death;  and,  If  such 
further  finding  is  added,  the  Judgment  there- 
upon rendered  by  the  court  will  be  that  the 
prisoner  be  confined  in  the  penitentiary  dur- 
ing his  life.  If  they  (the  Jury)  find  the  prls-  | 
oner  guilty  of  murder  )o  the  second  degree,  as  I 
charged  In  the  Indictment,  the  punishment 
Imposed  upon  the  prisoner  will  be  confine- 
ment In  the  penitentiary  not  less  than  five 
years  nor  more  than  eighteen  years." 

While  the  exceptions  go  to  all  these  iustruc- 
tlons,  a  careful  examination  of  the  first  six 
falls  to  disclose  anything  objectionable  or 
which  could  be  prejudicial  to  the  rights  of 
the  a[q;»^ant,  and  no  special  or  definite  ob- 
jections are  raised  thereto.  It  Is  contended, 
however,  that  No.  7  Is  clearly  wrong,  In  that 
It  tells  the  jury  what  penalty  could  be  Im- 
posed upon  the  prisoner  if  tbey  should  find 
him  guilty  of  either  murder  in  the  first  or 
second  degree;  that  the  court.  In  using  the 
language  of  the  instruction,  expresses  its  opin- 
ion as  to  the  weight  and  sufficiency  of  the 
evidence  In  the  case  to  warrant  the  Jury  in 
finding  the  prisoner  guilty  of  murder  In  the 
first  degree;  that  such  a  verdict,  In  the 
court's  opinion,  would  be  a  proper  verdict 
The  court  only  prt^unded  the  law  as  laid 
down  in  the  statute.  Tlie  prisoner  was  char- 
ged with  murder.  He  did  not  deny  the  kill- 
ing. He  has  assumed  the  burden  of  proving 
the  killing  was  done  In  self-4^ense.  Whether 
he  iiad  succeeded,  or  to  what  extent  he  had 
succeeded,  was  a  question  solely  for  the  Jury. 
It  was  entirely  proper  for  the  jury  to  under- 
stand what  would  be  the  result  of  their  ver- 
dict,—what  punishment  would  follow.  The 
verdict  itself  shows  that  the  jury  were  not 
misled  by  the  Instruction,  and  that  they  by  no 
means  took  the  view  of  the  instruction  as  con- 
tended by  appellant. 

Bill  of  exceptions  No.  3  complains  of  the 
ruling  of  the  court  In  refusing  to  give  in- 
structions Nos.  6,  a,  and  10,  and  each  of 
them.  No.  6:  "The  court  further  Instructs 
the  Jury  that  If,  from  all  the  facts,  circum- 
stances, and  evidence  In  this  case,  they  have 
a  reasonable  doubt  as  to  the  defendant's  guilt, 
they  must  find  him  not  guilty."  No.  8:  "The 
court  further  InstnictB  the  jury  tbat  the  law 
presumes  the  defendant,  VlrgU  iStaley,  Inno- 
cent until  he  Is  clearly  and  conclusively  prov- 
ed guilty  beyond  all  reasonable  doubt;  and, 
if  there  Is  upon  the  minds  of  the  jury  any 
reuonable  doubt  of  the  defendant's  goUt,  the 


law  makes  it  their  duty  to  find  him  not  guilty; 
that,  even  if  there  was  suspicion  or  prob- 
ability of  his  guilt,  however  strong,  such  sus- 
picion or  probability  would  not  t>e  sufficient, 
even  though  the  greater  weight  or  preponder- 
ance of  evidence  supported  the  charge  In  the 
Indictment,  nor,  upon  the  doctiine  of  chances. 
It  were  more  prolHible  that  the  defendant  is 
guilty;  but,  to  warrant  his  conviction,  his 
guilt  must  be  proved  so  clearly  and  con- 
dusiv^y  that  there  Is  no  reasonable  theory 
upon  which  he  can  be  Innocent,  for  the  policy 
of  our  law  deems  it  better  that  many  guilty 
persons  should  escape  rather  than  that  oae 
innocmt  person  should  be  convicted."  As  to 
No.  6,  while  it  propounds  the  law  correctly, 
the  court  had  thoronghly  Instructed  the  Jury 
on  the  question  of  reasiHiable  doubt  by  giving 
state's  Instruction  No.  6,  and  defendant's  in- 
structions Nos.  1  and  3,  as  follows:  No.  1: 
"The  court  Instructs  the  jury  tbat  the  law 
presumes  that  the  defendant,  Virgil  Staley. 
Is  innocent  of  the  crime  charged  against  him 
in  the  Indictment  In  this  case,  and  that  such 
presumption  follows  him  throughout  every 
step  of  the  trial;  that  It  Is  Incumbent  upon 
the  state  to  establish  the  prisoner's  guilt  by 
proof  so  clear  and  convincing  and  satisfactory 
in  Its  nature  as  to  convince  the  jury  of  his 
guilt  beyond  all  reas<mable  doubt;  that,  be- 
fore the  jury  can  find  the  defendant  guilty  in 
this  case,  they  must  believe  and  be  satisfied 
from  the  evidence  in  the  case,  beyond  all 
reasonable  doubt,  that  he  Is  guilty;  that  if 
the  Jury,  or  any  member  of  the  jury,  after 
having  carefully  weighed  and  considered  all 
the  evidence  in  the  case,  should  entertain  a 
reasonable  doubt  as  to  the  guilt  of  the  de- 
fendant, they  cannot  return  a  verdict  of 
guilty."  No.  3:  "The  court  further  Instructs 
the  Jury  that.  In  determining  the  question  of 
the  defendant's  guUt  or  Innocence  in  this  case, 
it  is  their  duty  to  take  Into  consideration  the 
good  character  of  the  defendant,  as  developed 
from  the  evidence  In  this  case;  and.  if  from 
such  evidence,  as  well  as  from  all  the  other 
evidence,  facts,  and  circumstances  In  this 
case,  the  Jury  have  a  reasonable  doubt  as  to 
the  guilt  of  the  defendant,  they  must  find 
blm  not  guilty." 

It  was  not  error  to  refuse  No.  0.  In  State 
T.  Bingham,  42  W.  Ya.  234,  24  S.  B.  883  (Syl. 
point  4),  It  is  held  that,  "when  Instructious 
given  clearly  and  fairly  lay  down  the  law  of 
the  case.  It  Is  not  error  to  refuse  other  In- 
stmctlons  on  the  same  subject  The  court 
need  not  I'epeat  instructions  already  substan- 
tially giVCTi."  See,  also,  Davidson  v.  Rail- 
way Co.,  41  W.  Va.  407,  28  a  B.  098  (Sjl. 
point  2).  Instruction  No.  8"  Is  also  upon  the 
question  of  reasonable  doubt  but  goes  much 
further  than  the  other  instructions  given  on 
that  point,  and  which  fully  propound  the  law. 
while  No.  8  would,  if  given,  tend  to  confuse 
and  mislead  the  Jury,  and  was  properly  re- 
jected. It  is  contended  that  instruction  No. 
10,  being  In  the  exact  language  of  point  6. 
SyL,  In  State  t.  Zeigler,  40  W.  Yo.  5&1»  21  & 
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li.  768,  sbonld  bavc  been  given,  and  that  It 
was  error  to  refoie  it  WhUe  It  Is  true  It  la 
BO  held  in  tbe  Zelgler  Case,  ^et  It  is  in  con- 
flict with  fnstmction  3  given  for  tbe  state, 
vtilch  Is  a  copy  of  point  1,  Syh,  in  State  v. 
Jones,  20  W.  Va.  704;  and  it  is  also  a  fact 
that  tbe  opinion  in  tbe  Zelgler  Case  quotes 
with  approval  tbe  holding  in  tbe  Jones  Case, 
and  on  page  609  says:  "The  Urst  laatmctlon 
aslied  for  by  the  prisoner  was  properly  re- 
jected, as  it  falls  to  state  the  law  aa  laid 
down  in  tbe  case  of  State  t.  Jones,  20  W.  Va. 
764;"  and  yet  ttie  said  "first  Inatmctlon"  some- 
how, evidently  by  Inadvertence,  crept  In  aa  a 
syllabas  of  the  case.  In  Com,  v,  York,  U 
Mete.  (Mass.)  as,  it  Is  held  that  "when,  on  a 
trial  of  an  indictment  for  murder,  tbe  killing 
is  proved  to  have  been  committed  by  tbe  de- 
fendant, and  nothing  further  la  shown,  tbe 
presumption  of  tbe  law  Is  that  It  was  ma- 
llcioua.  and  an  act  of  innrder;  and  proof  of 
matters  of  excuse  or  extenuation  Ilea  on  tbe 
defendant,  wtalcb  may  appear  either  from  evi- 
dence adduced  by  tbe  prosecution,  or  from 
evld^ce  tiered  1^  tbe  defendant  But  when 
there  la  any  evidence  tiding  to  show  excuse 
or  extenuation.  It  is  for  the  Jury  to  draw  tbe 
proper  Inferences  of  fact  from  the  whole  evi- 
dence, and  to  decide  the  fact  on  which  tbe 
excuse  or  extenuation  depends,  according  to 
the  pr^nderance  of  evidence."  Silvus  v. 
State,  22  Ohio  St  W);  Weaver  v.  State.  24 
Ohio  St  584;  State  v.  Willis,  68  N.  C.  28; 
Hill  V.  Com..  2  tirat  6WS;  State  v.  Greer,  22 
W.  Va.  800,  Syl.  point  19.  Tbe  court  did  not 
err  In  refusing  said  Instruction  No.  10,  be- 
cause it  doea  not  correctly  propound  the  law. 

Appellant^a  bill  of  exceptions  No.  4,  refer- 
red to  In  tbe  fifth  assignment  of  error,  shows 
that,  when  defendant  was  on  the  witness 
stand  In  bis  own  behalf,  he  was  on  cross-ex- 
amination asked  if  he  bad  not  had  conversa- 
tions at  certain  times  and  places  with  certain 
parties  named,  wherein  he  had  made  threats 
against  Lafe  Adklns,  which  threats  he  de- 
nied; and  tbe  state,  in  rebuttal,  introduced 
the  testimony  of  such  parties  with  whom  be 
bad  had  tbe  conversations  wherein  be  bad 
made  such  threats,  etc.,  and  thereby  contra- 
dicted aald  defendant  as  to  such  conversa- 
tions; and  the  stats  then  rested  her  case, 
when  defendant  offered  to  prove  by  witnesses 
well  acquainted  with  defendant  and  with  his 
general  reputation  for  truth  and  veracity  in 
tbe  community  in  which  be  lived,  that  he 
snatalned  a  good  and  unimpeachable  reputa- 
tion for  truth  and  veracity  among  all  his 
neighbors  In  tbe  county  In  which  he  lived, 
which  evidence  the  defendant  was  not  permit- 
ted to  Introduce.  '  "The  credibility  of  a  wit- 
ness who  has  been  impeached  by  proof  of  a 
former  declaration  at  variance  with  his  testi- 
mony may  be  supported  by  evidence  of  his 
good  character  for  truth  and  veracity."  10 
Knc.  PI.  ft  Prac.  326,  and  cases  there  cited. 
Evidence  of  the  contradictory  statements 
most  actually  be  Introduced.  Merely  laying 
the  foundation  la  not  aufilcient  to  let  In  evi- 


dence of  good  character.  State  v.  Cooper,  71 
Mo.  430. 

Bill  of  ^ceptions  No.  5  involves  the  same 
matter,  and,  further,  defendant  proposed  to 
Introduce  witnesses  who  nelgbt>ors  and 
well  acquainted  with  Thomas  D.  Hutchison, 
one  of  the  witnesses  who  so  contradicted  de- 
fendant and  with  his  general  reputation  for 
truth  and  veracity  among  his  neighbors,  to 
prove  that  such  reputation  was  bad,  and  that 
be  was  not  entitied  to  credit  as  a  witness, 
which  evidence  the  court  refused  to  admit 
for  the  reason  stated,— that  according  to  tbe 
rules  and  practice  of  all  courts,  tbe  rebuttal 
testimony  by  the  state  concluded  tbe  evi- 
dence in  the  case,  and  tbe  defendant  could 
not  and  should  not  introduce  any  further  tes- 
timony in  the  case.  If  tbe  witness  proposed 
to  be  Impeached  bad  been  before  examined 
by  the  state  on  the  main  Issue,  the  court 
would  have  it  in  Us  discretion  to  so  rule 
when  the  witness  was  recalled  In  rebuttal, 
but  being  Introduced  In  rebuttal  for  tbe  first 
time,  the  defendant  should  have  the  right  to 
impeadi  him  If  be  conld. 

BUI  of  exceptions  No.  6  presents  the  con- 
verse of  this  question  raised  in  No.  4.  State's 
witness  Shlrd  Mnlllns,  on  cross-examination, 
bad  be«i  inquired  of  aa  to  certain  conversa- 
tions be  bad  bad  with  various  persons  named, 
r^tive  to  his  knowledge  of  certain  facts  and 
drcumstancea  attending  the  killing  of  Ad- 
klns, and  tending  to  contradict  tbe  evidence 
given  by  the  witness  at  tbe  trial,  and  the  de- 
fendant bad  introduced  the  said  several  per- 
sons as  witnesses  to  contradict  witness  Mul- 
11ns,  when  the  court  permitted  the  state  to  In- 
troduce witnesses  to  prove  tbe  general  good 
reputation  of  Mullins  for  truth  and  veracity, 
to  which  ruling  of  the  court  permitting  such 
testimony  to  be  givm  defmdant  excited. 
For  the  reaacMis  before  given,  the  court  did 
not  err  therein. 

The  eighth  bill  of  exceptions,  referred  to 
In  the  eighth  assignment  of  error,  la  aa  fol- 
lows: "Be  It  remembered  that  upon  the 
trial  of  this  cause,  tbe  defendant,  VlrgU  Sta- 
ley,  had  caused  to  be  summoned  and  sworn, 
as  witnesses  for  him  and  in  his  behalf,  Dr. 
L.  J.  Stump  and  Dr.  0.  C.  Hogg,  two  regular 
practicing  physicians  residing  in  Cabell  coun- 
ty. In  the  city  of  Huntington;  that  It  was 
well  known  In  tbe  court  and  to  tbe  attorneys 
for  the  state  that  said  witnesses,  Stump  and 
Hogg,  bad  been  summoned  to  testify  upon 
the  part  of  tbe  defendant  and  for  tbe  pur- 
pose of  showing,  or  trying  to  show,  by  them, 
that  the  death  of  Lafe  Adklns,  the  party 
named  in  the  Indictment  as  having  been  shot 
and  killed  by  Virgil  Staley,  was  not  caused 
nor  produced  by  the  wounds  alleged  to  have 
been  inflicted  upon  bis  body  by  the  sold  de- 
fendant, but  was,  in  fact  caused  and  pro- 
diiL>t>d  by  an  operation  that  was  performed 
upon  him,  after  said  wounds  bad  been  in- 
flicted, by  bis  attending  physicians,  Drs.  G. 

a.   Burgess,  A  G.  Wilkinson,  and   

Brans.   And  be  It  further  remembered  that 
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during  the  progress  of  the  trial,  and  at  tbe 
time  when  tbe  state  was  offering  to  Intro- 
dnce  certain  witnesBes  for  the  purpose  of 
supporting  the  testimony  of  one  Shlrd  Mul- 
llns,  a  witness,  who  bad  been  examined  on 
behalf  of  tbe  state,  and  who  had  been  con- 
tradicted by  various  witnesses  examined  on 
behalf  of  the  defendant  by  showing  that  he, 
tbe  said  Mulllos,  had  made  stateiuents  ont 
of  court  relative  to  his  knowledge  of  the 
facts  of  the  killing  of  the  said  Lafe  Adklns 
that  contradicted  his  evidence  upon  the  wit- 
ness stand,  that  the  defendant  objected  to 
the  introduction  of  the  evidence  tending  to 
prove  the  general  reputation  for  truth  and 
veracity  of  the  said  witness,  Mullins.  And 
be  It  further  remembered  that  after  tbe  oI>- 
Jectlons  so  made  by  the  defendant  to  the  In- 
troduction of  said  evidence  had  been  fully 
discussed  by  counsel  for  the  state,  as  well 
as  for  tbe  defendant,  that  court  proceeded  to 
render  Its  judgment  or  opinion  upon  said  ob- 
jectiob,  overruling  said  objection,  and  giv- 
ing Its  reasons  at  length  therefor;  and  that, 
while  so  giving  Its  reasons  as  aforesaid, 
the  court  stated,  In  hearing  of  the  Jury  try- 
ing the  case,  as  follows,  to  wit:  Tbe  ques- 
tion before  the  court  is,  can  tbe  state,  after 
defendant's  witnesses  have  testified  to  state- 
ments alleged  to  have  been  made  by  Stalrd 
MuUlns  out  of  court  contradicting  those 
made  by  blm  upon  the  witness  stand,  Intro- 
duce  other  witnesses  by  way  of  rebuttal  to 
prove  his  good  character  for  trntb?  Jones, 
In  his  work  on  Evidence  (section  847),  says 
that  one  way  to  Impeach  a  witness  is  by 
proving  statements  of  the  witness  made  out 
of  court  Inconsistent  with  or  contradlcUng 
those  made  by  him  upon  the  witness  stand. 
If  the  witnesses  so  contradicting  MulUns  are 
worthy  of  credit,  then  be  has  made  false 
statements  aa  to  the  same  subject-matter, 
either  out  of  court  or  upon  the  witness 
stand.  Now,  for  tbe  purpose  of  Illustrating, 
let  us  take  I>r.  Burgess.  Defendant's  attor- 
neys have  used  him  as  a  means  of  Illustrat- 
iDg  In  their  argument  upon  this  question. 
SnpiKwe  Dr.  Burgess,  whose  Integrity  Is  not 
to  be  questioned,  were  placed  by  a  party  up- 
on the  witness  stand  to  testify  as  to  mat* 
ters  coming  within  his  professional  conduct 
or  employment,  and,  having  ao  testified,  tbe 
opposite  party  were  to  bring  here  two  or 
three  witnesses  from  another  county,~say, 
from  Huntington,— who  were  entire  stran- 
gers to  the  people  of  Wayne  county,  and 
who,  upon  the  witness  stand,  were  to  testi- 
fy to  their  having  heard  Dr.  Burgess  in 
Huntington  make  statements  directly  con- 
tradicting those  made  by  him  upon  tbe  wit- 
ness stand;  would  it  not  be  a  reasonable 
and  logical  rule  that  would  permit  the  par- 
ty so  calling  him  to  Introduce,  upon  rebuttal, 
witnesses  acquainted  with  his  general  repu- 
tation to  testify  to  his  good  character  for 
truth?  Jones,  In  bis  work  on  Evidence, 
in  section  871,  says  that  the  authorities  In 
this  country  on  this  question  are  conflict* 


Ing,  and  In  support  of  the  rule  dtes  a  num- 
ber of  dedslons,  among  which  Is  that  of 
George  v.  Pllcher,  28  Orat  299.  If  this  has 
been  tbe  rule  in  ttie  state  of  Virginia,  tb  > 
same  rule,  and  I  think  the  right  one,  should, 
by  inheritance,  prevail  in  West  Virginia.' 
The  said  Dr.  Burgess  above  referred  to  be- 
ing the  same  Dr.  Burgess  who  had  testified 
upon  this  trial  as  a  witness  relative  to  tbt^ 
character  of  the  wounds  inflicted  upon  the 
body  of  the  said  Lafe  Adklns,  and  aa  to  the 
manner  of  performing  the  operation  upon 
him.  Which  said  remarks  so  made  by  the 
court,  In  the  presence  and  hearing  of  the 
Jury  as  aforesaid,  the  defendant  then  and 
there  excepted  to,  upon  the  ground  that 
said  remarks  so  made  by  the  court  relative 
to  the  character  and  standing  of  the  said 
witness,  G.  R.  Burgess,  as  a  man  and  a 
physician,  tended  to  Influence  the  Jury  in 
the  weight  to  be  given  to  his  said  evidence 
In  favor  of  the  state,  and  tended  to  the 
prejudice  of  tbe  prisoner  In  weakening  tbe 
evidence  and  the  weight  thereof  of  the  phy- 
sicians Hogg  and  Stump,  which  were  there- 
after given  to  tbe  Jury,  and  praya  that  this 
his  bin  of  exceptions  No.  8  be  signed,  seal- 
ed, and  saved  to  talm,  which  la  accradlagly 
1  done." 

The  courts  have  ever  been  exceedingly 
careful  of  the  province  of  the  Jury  in  the 
trial  of  cases.  In  McDow^  v.  Crawford,  11 
Grat.  406,  Judge  Honcnre  quotes  approving- 
ly 1  Rob.  Prac.  ^8-844,  where  the  cases  are 
collected,  and  says:  "They  evince  a  Jealous 
\  care  to  watdi  over  and  protect  the  legltl- 
j  mate  powers  of  the  Jury,  They  show  that 
the  court  must  be  very  careful  not  to  over 
step  tbe  line  which  separate*  law  from  fact 
They  establish  the  doctrine  that  when  Ote 
I  evidence  Is  parol,  any  opinion  a>  to  the 
I  weight  effect  or  sufficiency  of  the  evidence 
I  submitted  to  the  Jury,  any  assumption  of 
a  fact  aa  proven,  or  even  an  Intimation  that 
written  evidence  states  matters  which  It 
does  not  state,  will  be  an  Invasion  of  the 
province  of  the  Jury."  Judge  Green,  In  State 
V.  Hnrat  H  W.  Va.  M,  referring  to  those 
cases  cited  by  Judge  Moncure,  says  they  were 
all  civil  cases,  and  that  "there  is  and  ought  to 
be  a  distinction  between  tbe  trial  of  civil 
and  criminal  cases  In  many  important  par- 
ticulars," and  continues:  "If  the  province 
of  the  Jury  In  a  criminal  case  may  be  allow- 
ed to  be  Invaded,  tbe  liberty  and  lives  of  th<^ 
citizens  would  not  be  safe.  In  times  of 
peril,  wben  commotions  In  tbe  state  exi!it 
untrammeted,  Jury  trials  are  tiie  greate!>t 
safeguard  of  the  citizens.  If,  In  a  civil  case.  K 
iB  error,  for  which  tbe  verdict  should  be  set 
aside  and  the  Judgment  revoked,  for  tbe 
court  to  make  a  remark,  I^  the  presence  of 
tbe  Jury,  calculated  to  mislead  them,  or  cal- 
culated to  cause  them  to  give  more  or  leu 
weight  to  any  testimony  before  them,  for 
much  stronger  reasons  would  it  be  error  to 
make  the  same  remark  In  the  trial  of  a  crim- 
inal case."    This  subject  la  dtacnned  at 
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some  length  by  Judge  Dent,  in  Nedll  v. 
Produce  Co.,  38  W.  Va.  22a  18  S.  E.  S68, 
aod  the  cases  there  iflted.  The  remarks 
made  by  the  Judge  In  this  case,  It  Is  true, 
were  by  way  of  Ulnstration;  but  onfortn- 
nmtely.  for  the  purpose  of  the  Illustration, 
be  named  one  of  the  state's  witnesses  who 
had  been  examined  in  the  case,  and  refer- 
red to  him  as  one  "whose  Int^lty  Is  not 
to  be  questioned."  Sni^ose  that  he  wen 
placed  by  a  par^  upon  the  witness  stand  to 
testis  as  to  matters  ccMning  within  his  pro- 
fessional conduct  or  employment  ^^nst  as 
the  witness  referred  to  had  testified  in  this 
case),  and,  baring  so  testiQed.  the  opposite 
party  were  to  bring  here  two  or  three  wit- 
nesses from  another  coun^,— say,  from 
Hilntlngton, — who  are  entire  strangers  to  the 
people  of  Wayne  county,  and  who,  upon  the 
witness  stand,  were  to  testify  to  their  har* 
lug  heard  the  said  state's  witness  make 
statements  directly  contradicting  those  made 
by  him  upon  the  witness  stand,  etc.  While 
the  Judge  did  not  mention  the  names  of  the 
supposed  witnesses  from  Huntington,  yet  it 
was  a  fact  that  defendant  had  two  witnesses 
from  Huntington,  summoned  them,  and 
placed  them  upon  the  stand  to  testify  In  the 
case  as  experts  touching  the  matter  of  the 
evidence  giren  by  the  witness  Burgess. 
What  was  necessarily  the  tendency  of  the  re- 
marks on  the  minds  of  the  Jury  but  to  make 
an  Impression  thereon  highly  favorable  to 
the  testimony  of  the  state's  witness,  who 
was  so  referred  to  by  the  court  as  of  un- 
questioned  integrity,  and,  consequently,  his 
testimony  was  entitled  to  the  greatest 
weight,  while  the  oth^  witnesses  were  men- 
tioned as  entire  strangers,  brought  from  an- 
other  county,  whom  the  peoide  of  Wayne 
county  did  not  know?  The  tendency  of  the 
remark  would  be  to  weaken  their  testimony 
In  the  estimation  of  the  Snrj,  to  the  preju- 
dice of  dtfendant  Whether  It  affected  their 
verdict  or  not  we  cannot  tell.  Taking  the 
whole  record  together,  I  am  Inclined  to  the 
opinion  that  none  of  the  errors  complained 
of  really  affected  the  minds  of  the  Jury  preju- 
dicially to  the  rights  ot  the  defendant;  yet 
they  may  have  done  so,  and,  without  such 
errors.  It  Is  possible  the  Jury  might  have  re- 
turned a  verdict  more  favorable  to  him. 
For  the  reasons  herein  stated,  the  verdict 
will  be  set  aside,  the  Judgment  reveriied,  and 
the  case  remanded  for  a  new  trial  to  be  had 
tbereln. 


BOARD  OF  TRUSTEES  OF  OBEBLIN 
COLLEQE  V.  BLAIR  et  al. 

(Snprems  Court  of  Appeals  of  West  Tlrgiaia. 
April  20.  1888.) 

FBACn— EQCITT— HlSTAES— Tbcsts— PoRoaus  BT 
TkQBTBB— RBil<-£f(TATli  AOEHT. 

1.  The  onus  ^bandl  is  on  him  who  alleges 
fraud,  and.  If  the  fraud  is  not  RtrlctTy  and 
clearly  proved  as  ft  is  alleged,  relief  cannot  be 
granted. 


2.  To  entiUe  a  pUlntiff  to  relief  In  equity  on 
the  ground  of  mistake  or  fraud,  the  mistake  or 

fraud  miiat  be  clearly  established. 

3.  Tlie  general  priaciDles  applicable  to  fraud- 
ulent r^resentatioQS  are  well  settled.  Fraud 
is  never  presumed,  and,  where  it  is  alleged,  the 
facts  snstainitif;  it  mnst  be  clearly  made  ouL 

4.  While  it  IS  true  that  a  trustee  or  agent 
cannot  be  fmer«sted  in  a  Bale  made  by  himself, 
yet  when  he  has  fully  discharged  his  trust,  and 
sold  property  to  a  third  person  in  good  faith, 
having  no  interest  in  the  same  at  the  time,  he 
may  afterwards  acquire  the  title  from  the  pur- 
chaser; and  such  fact  will  not  afford  ground  for 
avoiding  the  sale. 

5.  The  agency  of  a  real-estate  agent  and  his 
duty  to  his  principal  ceasea  upon  the  delivery  of 

I  the  title  and  payment  for  the  property. 
I     6.  After  the  termination  of  tlu  agency,  the 
!  agent  has  the  same  ri^t  aa  any  other  person  to 
{  deal  in  the  property. 

!     (SyUabus  by  tlie  Court.) 

I     Appeal  from  circuit  court,  Doddridge  coun- 

I  ty;  T.  P.  Jacobs,  Judge. 

!     Suit  by  the  Board  of  Trustees  of  Oberiln 

College  against  J.  V.  Blair,  tzustee.  and  otbers. 

Decree  for  idalntfe^  and  defendants  appesL' 

Reversed. 

Smith  D.  Turner,  Van  Winkle  &  Ambler, 
and  W.  P.  Hubbard,  for  appellants.  W.  HT. 
Miller.  T.  R.  Burton,  G.  W.  Farr,  and  BrowQ, 
Jackson  &  Knight,  for  appellee. 

ENGLISH.  J.  A  controversy  existed  be- 
tweoL  C.  R.  Gahis,  F.  K.  Knight,  and  the 
Trustees  of  Oberiln  College  in  regard  to  a 
tract  of  land  situated  in  Doddridge'  oovnty, 
containing  S30  acres.  In  July,  1885,  said  par* 
ties  agreed  upon  a  oompromlse  whereby  they 
should  all  convey  to  J.  V.  Blair  Oie  titles  they 
had.  BlaJr  was  to  sell  the  land,  and  divide 
the  proceeds  between  them,  giving  one-half  to 
the  college  and  dividiug  the  other  luilf  be- 
tween Gains  and  Knight  In  pursuance  to 
this  agreement,  in  September,  1885,  and  Janu- 
ary. 1886,  the  college,  Knighi  and  Gains  con- 
veyed said  330  acres  to  said  Blair,  trustee, 
to  sell  and  convey  said  land  under  direction  of 
the  grantors,  and  divide  the  proceeds  as  above 
mentioned.  Blair  accepted  the  trust,  and  sev- 
eral parcels  were  conveyed  to  diffaent  per- 
BODs  under  it.  until,  fa)  Fetwnary,  1892,  about 
ISS  acres  were  left  The  matters  In  controversy 
in  this  suit  grow  out  of  transactlMts  regarding 
this  tract,  b^innlng  in  February,  1892.  A 
suit  was  Instituted  by  the  trustees  of  said  col- 
lege in  the  United  States  court  and  conalder- 
able  testimony  taken  therein,  when  the  cause 
was  dismissed  for  want  of  Jurisdiction,  and, 
by  agreement  the  evidence  taken  was  allow- 
ed to  be  read  in  the  circuit  court  of  Doddridge 
county,  where  the  suit  was  inlStltuted  by  the 
college  trustees  against  J.  V.  Blalr  and  others. 
The  facts  which  give  rise  to  this  litigation 
grow  out  of  the  circumstances  surrounding  the 
sale  of  said  residue  of  land  by  Blair,  trustee. 
Up  to  the  date  of  sale,  no  oil  bad  been  found 
in  that  vicinity,  although  great  amounts  of 
money  had  been  expended  exploring  for  same. 
At  the  time  this  suit  commeooed.  Gains  bad 
died,  and  Heniy  Ash,  as  sheriff;  bad  been  av- 
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pointed  bis  administrator,  and  represented  tbc 
Gains  estate  in  tbe  proceeds  arising  from  sales 
of  this  land.  F.  E.  Burton,  a  lawyer,  of 
Clereland,  Ohio,  represented  the  Interests  of 
Oberlln  College.  F.  K.  Knight,  a  former  derk 
of  the  county  court,  represented  one-fourtb  of 
the  proceeds.  The  bill  chaises  that  on  Feb- 
ruary 18,  1892,  Blair  wrote  to  Burton  and  the 
board  of  trustees  of  the  college  that  he  had 
received  an  offer  of  seveo  dollars  per  acre  for 
the  land,  and  Induced  them  to  authorize  a 
sale  at  that  price,  when,  In  fact,  he  was  con> 
spiring  with  Ash  and  McMillan  and  Pearcy  to 
get  the  property,  and  thus  obtained  assent  to 
the  sale.  The  letter  did  not  disclose  that  the 
person  who  made  the  offer  was  Wllltlnson,  an 
agent  of  the  South  Penn  OH  Company,  Btatr 
conveyed  the  land  at  seven  dollars  to  McMil- 
lan, for  the  real  benefit  of  himself  and  as- 
sociates, on  February  23d,  and  practiced  a 
fraud  on  the  beneficiaries.  Ash  being  Gains' 
administrator.  The  bill  further  charges  that 
McMillan,  in  March,  leased  said  land  to  the 
South  Penn  Oil  Company  for  a  bonus  of  $5,- 
500,  and  afterwards  received  rentals  and  roy- 
alties in  large  amounts;  that  McMillan,  Ash. 
KaJr,  and  Pearcy  were  advised  of  the  value 
of  the  land  as  oil  property,  and  the  college,  as 
well  as  said  Knight,  was  defrauded;  and  the 
bfll  prayed  an  Injunction,  the  appointment  of 
a  receiver,  and  the  cancellation  of  everything 
except  the  lease  to  the  oil  company.  Answers 
were  filed  putting  In  issue  the  allegations  of 
the  bill,  and  many  depositions  taken.  On  De- 
cember 3.  1806,  a  final  decree  was  rendered, 
beading  that  the  deed  from  Blair,  trustee,  to 
McMillan,  dated  February  2S,  1802,  convey- 
ing 182%  acres  to  McMillan,  was  procured 
tmder  such  circumstances  as  not  to  devest  the 
rights  of  the  beneflclaries,  the  Board  of  Trus- 
tees of  Oberlln  College,  and  the  widow  and 
heirs  of  Gains,  deceased,  under  the  trust  deed 
executed  to  EUalr;  confirmed  the  lease  made 
by  McMillan  to  the  South  Penn  Oil  Company; 
and  decreed  that  McMillan  be  declared  to  be 
holding  the  legal  title  to  the  land  conveyed  to 
Urn  by  said  Kair,  trustee  for  said  college,  for 
the  widow  and  hehrs.  and  their  assigns, 
grantees,  and  personal  representatives,  of  C. 
R.  Gains,  In  their  proportion,  and  upon  the 
terms,  conditions,  etc.,  contained  in  the  deed 
of  trust  made  by  complainant  to  Blair  on  Sep- 
tember 19, 1885.  and  in  the  deed  of  trust  made 
to  Blair  by  Gains  and  Knlgfat  on  January  13, 
1806,— that  Is  to  say,  in  the  proportion  of  one- 
half  undivided  Interest  therein  to  the  com- 
plainant, and  one-fourth  undivided  Interest 
ttaer^  to  said  widow  and  heirs  and  their  as- 
signs; but.  Inasmuch  as  said  Knight  had  en- 
tered no  appearance  and  asked  for  no  affirm- 
ative relief  In  the  cause  decreed  as  to  the 
original  one-fourth  undivided  Interest  held  by 
him  in  said  land  under  the  trust  Invested  iu  the 
said  Blair,  trustee,  said  McMillan  holds  such 
Interest  in  trust  for  Knight  and  himself,  and 
said  Blair,  Ash,  and  L.  W.  Pearcy's  estate. 
In  proportion  of  one-flftb  of  the  whole  estate 
to  said  Kol^t,  and  one  elghUetb  Interest  eadi 


in  the  whole  to  Blair,  McMillan,  Ash,  and  the 
estate  of  L.  W.  Pearcy.  deceased,  and  upon 
the  terms  of  the  deeS  from  Blair,  trnatee.  to 
McMillan,  and  of  the  contract  between  ^ir 
and  others  and  McMillan,  set  forth  In  the  bill 
and  proceedings,  to  direct  how  the  oil  com- 
pany should  account  to  the  parties  aforesaid 
for  royalty  when  the  receiver  was  discharged 
and  the  cause  finally  determined;  perpetuated 
the  injunction  against  McMillan,  etc.  their 
agents,  etc;  and  directed  that  Blair.  Ash.  and 
the  McMillan  estate  should  be  required  to  ac- 
coimt  as  trustees  to  the  complainant,  and  to 
the  widow  and  heirs,  the  grantees  and  as- 
signs, and  the  administrator  of  the  estate  of 
C.  R.  Gains,  deceased,  according  to  their  re- 
spective rights  and  Interests,  for  the  amount 
of  bonus  received,  and  the  rent  aforesaid,  dnd 
all  other  rents  received  or  which  may  be  re- 
ceived, subject  to  the  credit  of  proportionate 
amount  of  the  purchase  money  paid  by  Mc- 
Millan to  Blair,  trustee,  and  any  proper  char- 
ges for  taxes  or  otherwise  chargeable  against 
■aid'  land;  and  from  this  decree  S.  B.  Mc- 
Millan. Henry  Ash.  and  Jackson  Y.  Blair  ob- 
tained this  appeaL 

The  litigation  in  this  case  Is  manifestly  the 
result  of  a  train  of  circumstances  which  uot 
Infrequently  occurs  In  this  state  of  late  years, 
when  a  few  acres  of  barren,  uoprodnctlre 
hill  land  l>ecome  suddenly  of  Immense  value, 
by  reason  of  the  discovery  of  petroleom  in 
the  immediate  vicinity,  and  the  former  owner 
finds  he  has  been  too  hasty  In  parting  with 
his  title,  and  seeks  some  loophole  by  which  to 
regain  his  possessionB.  The  circumstances  re- 
lied upon  by  the  complainant  to  establish  the 
fraud  relied  on  to  invalidate  the  sale  made 
by  Blair,  trustee,  to  McMillan,  of  the  land  in 
controversy,  are  contained  In  a  small  compsss. 
and  cluster  around  the  sale  made  In  Feb- 
ruary, 1892.  On  the  16th  February,  McMil- 
lan and  Pearcy  saw  Blair,  and  proposed 
to  buy  the  land,  which  had  been  held  at  five 
dollars  per  acre.  Blair  told  them  that  be  un- 
derstood that  one  dollar  bonus  was  being 
paid,  and  he  would  not  recommend  a  sale 
at  less  than  six  dollars..  Tills  they  agreed  to 
pay,  and  Blair  promised  to  repmt  the  offer, 
but  ne^ected  to  do  so;  which  failure  does 
not  comport  well  with  the  claim  of  plaintiff 
that  he  meant  to  conspire  with  these  parties. 
On  February  18th,  Wilkinson  offered  Blair 
seven  dollars,  limiting  his  offer  until  Satur- 
day, as  Blair  says.  Wilkinson  denies  the 
limit  of  time,  but  admits  that  he  was  to  get 
his  answer  on  that  day.  On  the  evening  of 
the  18th.  Blair  Informed  Knight  and  Ash  of 
Wilkinson's  offer,  and  wrote  the  f<^owlug 
letter  to  F.  E.  Burton,  attorney  for  plaintiff, 
which  be  read  to  Ash,  as  repreaentatlTe  of 
the  Gains  estate,  and  Knight:  "West  Union. 
W.  Va..  Feb.  18. 1892.  Hon.  F.  E.  Burton  and 
the  Board  of  Trustees  of  Oberlln  College. 
Cleveland,  Ohio— Dear  Sir:  I  bave  been  of- 
fered seven  dollars  ($7.00)  an  acre  for  the 
residue  of  'Spy  Run*  lands  bdd  by  me  as 
trustee,  etc.  This  la  ¥2.00  more  than  we  had 
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oBend  it  at  beretofore.   The  rise  In  price  1b 
owing  tn  the  fact  that  an  oU  well  l>  going 
down  at  or  Jnat  bdow  Centre  Point;  a  mile  or 
a  mile  and  a  halt  of  tbla  land;  and  I'm  in- 
formed that  the  drlU  hai  gone  through  the 
*Blg  Xnjon,'  in  which  salt  water  and  gae 
were  only  fonnd,  but  the  operators  are  going 
onto  the  Gordon.  Four  othw  hc^  have  gone 
down  In  thla  Tichit^,  and  aaid  to  be  'dry.* 
The  other  parties  In  interest,  Knight  and  the 
representatlvea  of  Gains*  estate,  aay  dose 
op  at  once,  as  the  little  boom*  may  only  last 
a  few  days.  So,  if  yon  will  wire  me  or  write  i 
your  approral.  I  can  dose  np  the  sale  by 
deed  Saturday,  as  the  bid  is  only  given  until  j 
that  time,  at  which  time  I  have  agreed  to 
make  conveyances,  with  your  approval.  This  | 
offer  la  on  all  the  balance  of  the  land  outside  : 
of  the  part  held  and  claimed  by  Wm.  E. 
George  as  shown  on  the  idat  made  for  me  by 
Sherwood  it  Co.,  of  which  I  presume  you  have  | 
a  copy,  as  I  soit  it  to  yon  tor  that  purpose. 
Taking  the  George  part  out,  will  leave  about 
182  to  1S8  acra,  for  which  I  am  offered  the  ' 
ST.OO  per  acre,  and  irttich  I  deem  best  to  , 
take,  as  the  land  Itsdf  Is  not  worth  over  ' 
$0.00  per  acre.  Write  if  yon  get  this  in  time;  | 
If  not.  wire  me.  using  Central  office,  at  once,  ' 
and  oUlge,  yours,  very  truly,  J.  T.  Blair,  ; 
Tnistee."  Now,  while  Wilkinson  In  his  teaU-  ' 
mony  dmles  the  Umlt  of  time,  yet  It  appears  i 
that  he  called  on  Blair  on  the  20th,  aud  | 
says  be  was  to  get  his  answer  on  that  day,  ' 
but  that  Blair  had  not  yet  received  an  an- 
swer from  Burton.  The  above  letter  reached 
Burtm  im  Saturday,  February  SOtii.  and  be 
wired  Bla^  to  sell  at  seven  dollars.  This 
message  was  received  by  mall  at  6  o'clock  in 
the  errening,  when  WUfclnaon  was  gon&  On  { 
the  same  day  it  appears  that  McMillan  aud 
Pearcy  called  on  Blair,  and  asked  It  be  bad  ; 
heard  from  Burton  as  to  th^  offer  of  six  : 
dollars,  made  «i  the  ISth,  and  wwe  Informed 
that  be  had  tailed  to  submit  It,  and  hod  sub-  ; 
seqnenOy  received  the  offer  of  seven  dollani  | 
from  Wnunson,  which  be  bad  submitted,  and 
upon  which  be  waa  expecting  an  answer. 
After  the  (degram  was  received  from  Barton, 
and  WlUdnson  was  gone,  and,  as  Blair  un- 
derstood it,  Wilkinson's  limit  had  expired, 
McUinan  agreed  to  take  the  property  at  seven 
dollars,  the  same  Wilkinson  offered.  Be  had 
not  reported  the  name  of  tb»  purchaser  to 
Barton,  and,  if  he  had.  It  would  not  have 
been  material,  as  he  was  authorised  to  sell 
at  seven  dollsrs,  and  did  sell  It  to  McMUJan 
at  that  price;  bntf  before  doing  so,  he  ex- 
j^ained  the  slttution  to  Ash  and  Knight,  and 
obtained  their  consent  to  convey  to  McMillan. 
The  fact  that  neither  M<d011an  nor  Aah  were 
advised  as  to  the  finding  of  oil  in  the  SuUi- 
van  well,  or  In  tlie  immediate  vicinity,  is 
shown  by  a  transaction  which  occurred  on 
tbe  22d  of  February,  when  McMillan  leased 
450  acrea  of  land  hi  that  neigblwriiood  to  the 
Smith  Penn  Oil  Company  at  one  dollar  per 
acre,  and  Ash,  the  same  day,  sold  leases  cor- 
ering  1,441  acres  for  less  than  one  dollar  per 


acre.  On  the  23d  Februaiy,  Blair  conveyed  to 
McMHian  at  seven  dollars  per  acre.  On  the 
26th  he  settled  with  the  beneficiaries,  and  on 
tbe  29th  .McMUIan  sold  to  Blair,  Pearcy,  and 
Kulgbt,  one-fifth  each,  at  cost  price,  and 
Knight  leased  his  one-fltth  Interest  to  Ash. 
Now,  It  McMillan  bad  attached  any  peculiar 
value  to  bis  land  by  reason  of  ito  containing 
oU  or  other  mineral,  bow  can  we  reconcile  such 
knowledge  with  the  fact  that  he  parted  with 
four-fifths  at  tbe  same  price  he  gave  for  It? 
And  Knight  certainly  knew  nothing  of  tbe 
oil  value  of  tbe  land,  or  be  would  not  have 
released  to  Ash.  Did  Blair  conspire  with  Mc- 
Millan and  tbe  others  to  defraud  the  com- 
plainant? If  such  bad  been  bis  intention, 
would  he  have  failed  to  submit  tbe  offer  to 
Pearcy,  etc.,  for  six  dollars,  and  sought  to 
have  obtained  a  higher  price  from  Willdnuon, 
if  he  were  conspiring  with  others  to  cheat  the 
OberUn  pe(q>le,  and  was  to  share  in  tbe  pur- 
chase? His  Interest  snrdy  would  bave  direct- 
ed him  to  buy  at  the  tower  figure.  Again, 
if  he  knew  the  value  of  the  property,  bis  In- 
terest would  bave  prompted  him  to  secure 
more  than  one-fifth.  Tbe  letter  to  Burton, 
advising  him  of  WUkhison's  bid,  was  read  to 
Knight  and  Aah.  and  they  approved  of  It, 
and  agreed  tbe  (q^rtnnlty  for  selling  at  sev- 
en dollars  should  not  be  allowed  to  slip.  Un- 
til February  18th,  Blair,  Knlgbt  and  Wfikin- 
sott  were  seeking  to  sell  to  Wilkinson,  and  in 
that  sale,  of  course.  Blair  was  interested  only 
to  the  utent  of  bis  commlssion«.  BUlr  con- 
cealed nothing  in  his  letter  to  Burton.  He 
says  an  oil  well  "Is  going  down  at  or  below 
Centre  Point,  a  mile  or  a  mile  and  a  half 
from  this  land,"  etc  "Tbe  others  interested, 
Knlgbt  and  tbe  representetlves  of  tbe  Gains 
estate,  say  close  up  at  once,  as  tbe  'little  boom' 
may  wly  last  a  few  days.'*  Knlgbt  admlta 
that  this  letter  was  shown  to  him,  and  he  as- 
sented to  it.  It  could  not  have  been  written 
with  any  expectation  of  sdllng  to  McMiUan. 
and,  If  Wilkinson  had  remained  nntll  the  tel- 
egram came  from  Burton,  he  ondoubtedly 
would  bave  become  the  purchaser.  Now,  It  Is 
aitparent  that  Burton,  Knight,  and  the  repre- 
smtatlve  of  Gains  were  willing  to  sell  at 
seven  doUars  per  acre.  Burton  asked  no  ques- 
tions as  to  the  purchaser.  He  thought  it  best 
his  dltftts  should  sell  at  seven  dollars.  On 
February  28d,  in  pursuance  of  a  telegram 
from  Burton,  Blair  sold  and  conveyed  to  Mc- 
Millan at  seven  d<dtars.  On  the  29th,  though 
Knight  says  be  never  consented  to  the  sale 
of  his  one-fourth  hiterest  to  McMillan,  yet, 
after  the  conveyance  to  McMillan,  he  took 
from  bim  one-fifth  Interest  In  the  property. 
Instead  of  holding  one-fourth.  The  sale  was 
made  to  McMillan,  and  on  the  26th  Blah-  net- 
tled wltb  Burton  and  the  other  flduL-iat-les. 
Now,  where  Is  tbe  fraud  which  was  perpe- 
trated OU  Burton  or  bis  clients?  They  re- 
ceived what  they  wwe  wUllng  to  sell  for,  and, 
if  Blair  saw  proper  afterwards  to  buy  one- 
flttb  Interest  in  the  property,  it  is  difficult 
to  discover  why  Mr.  Burton  or  his  cliente 
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Bhonid  ccnnplaln.  On  Febrnary  27th  he  wrote: 
"Your  favor  of  26tta  Inst,  Inclosing  check  for 
9616.21,  Is  at  hand.  Please  acknowledge 
thanks  for  same.  We  are  parttcnlarly  anxious 
to  hare  this  paid  at  this  time." 

At  the  time  of  the  sale  t»  UcMU]aa«  so  far 
as  the  evidence  discloses,  no  one  was  aware 
of  the  existence  of  oQ  In  the  Sullivan  wen, 
except  the  immediate  employfia  of  the  South 
Penn  Oil  Company.  On  February  22d,  Asb 
and  McMillan  were  Ignorant  of  the  existence 
of  oil  In  that  well,  or  they  would  not  have  leas- 
ed for  one  dollar  per  acre  or  less.  Wilkinson 
had  taken  partlcolar  pains  to  spread  the  re- 
port that  th««  was  only  salt  water  and  gas 
there.  After  the  sale  bad  been  made  to  Mc- 
Millan, with  the  consent  of  all.  the  deed 
made,  and  purchase  money  p&ld,  the  property 
was  McMillan's,  to  do  wltb  as  be  pleased.  He 
could  fldl  to  Blatr  or  any  one  able  to  pur^ 
ebaae  it  So,  in  the  case  of  Robertson  v. 
Chapman,  1B2  U.  S.  683, 14  Sup.  Ct  743,  Mr. 
Jntrttce  Harlan,  ddlTerlng  the  opinion  of  the 
court,  said:  "A  real  bona  fide  sale  of  the 
propert7  through  the  agency  of  Folk,  and  up- 
on the  terms  prescribed  by  the  plaintiff,  and 
which  sale  was  sabstantially  completed  be- 
tween Tender  and  vendee,  intervened  between 
Polk's  acceptance  of  the  position  of  agent  and 
his  pordtase  of  the  property  from  the  plaln- 
tlfTB  Tendee."  It  appears  In  that  case  that 
Mr.  Polk  wrote  to  Robinson  as  follows:  "A 
man  by  the  name  of  O'Donahoe  says  be  will 
give  f4,000  for  that  i^perty,--91.000  cash, 
balance  in  three  equal  payments,  at  7%,  se- 
cured by  mortage  on  that  together  wltb 
mortgage  on  other  ptuperty,  so  that  security 
win  be  ample.  Not  long  ago  he  offered  94,000 
cash,  but  times  are  doll  here  now,  and  he 
says  the  tbne  payment  is  the  best  he  win 
do.**  To  fills  letter  Robinson  repUed  In  a  day 
or  80:  **!  am  decidedly  of  the  (q)lnlon  that 
the  property  In  your  cll7  should  be  sold,  and 
that  too.  at  once.  I  think  the  offer  a  fair 
one,  and  you  are  authorised  to  accept  the 
same.  Please  send  me  the  mortage  and 
notes  as  soon  as  consummated."  Polk  sold 
to  O'Donahoe,  and  received  cash  paym»t 
Robertson  made  the  deed  to  O'Donahoe,  and 
took  mortgage  to  secure  deferred  payments. 
Afterwards,  0*Donahoe  sold  and  conveyed 
the  proper^  to  Polk,  and  the  court  In  its 
opinion  says:  "So  that  at  the  time  Polk  took 
the  property  from  O'Donahoe,  It  was  not  In 
the  power  of  the  plaintlfF  [Robertson]  or  of 
O'Donahoe  to  rescind  the  contract  between 
themselves,  and  Polk's  agency  for  the  sale 
of  the  property  had  In  every  material  sense 
terminated."  Again,  In  the  case  of  Walker 
V.  Carrington,  74  HI.  446  (Syl.  point  8),  the 
court  held  that,  "while  It  Is  true  that  a  trus- 
tee or  agent  cannot  be  Interested  In  a  sale 
made  by  himself,  yet  when  he  has  fully  dis- 
charged his  trust  and  sold  property  to  a 
t2ilrd  pwson  In  good  faith,  having  no  Interest 
In  the  same  at  tiie  time,  be  may  afterwards 
acquire  the  title  from  the  purchaser,  and 
neb  fact  tact  tbat  his  wife  acquires 


the  tltie,  will  not  afford  ground  for  avoiding 
bis  sale."  We  find  the  law  thus  stated  In 
Walker  v.  Derby,  5  Blss.  134,  Fed.  Cas.  No. 
17,068  (Syl.  points):  "The  agency  of  a  real- 
estate  agent  and  bis  duty  to  his  prindpsl 
ceases  upon  the  delivery  of  the  title  papers  and 
paymont  for  the  property."  A]aopolnt4:  "Aft- 
er the  twmlnation  of  the  agency,  the  agents 
have  the  same  right  as  any  other  persons 
to  deal  In  the  proper^."  When  we  revert  to 
the  Immediate  drcnmstances  surrounding  this 
transaction,  and  seek  among  them  tor  the  mo- 
tives that  actuated  Blair  when  he  wrote  this 
letter  to  Burton.  It  is  found  Oiat  be  did  not 
act  alone  in  making  the  representations  there- 
in contained.  Knight  teatlfles  tiiat  he  bad  no 
understanding  tbat  he  was  to  get  anj  Inter- 
est if  the  land  were  kM  to  Tniklttson.  He 
also  states  tbat  be  and  Ash  were  prearait  In 
Blair's  ofllce  when  this  letter  was  written: 
and  Ash  says  tbat  Blair  took  tbe  letter  out  of 
tats  copy  press,  and  read  It  over  to  Knight 
and  himsdf.  and  aU  concaned  In  it  When 
this  letter  Is  read  through,  It  bears  n<Hie  of 
tbe  marks  of  tmnd.  It  conceabi  nothing  In 
r^ard  to  the  efforta  being  made  in  the  im- 
mediate mlghboriiood  to  discover  oU,  but 
states  Qiem  frankly,  and  assigns  tbem  as  a 
reason  tor  the  two  dollars  per  acre  advance 
In  price.  It  also  states  tru^  that  the  other 
parties  In  Intweit,  who  were  there  on  tlie 
ground,  said:  'KTlMe  up  at  once,  as  the  Hi- 
tie  boom*  might  only  last  a  few  days.**  He 
was  then  expecting  to  seU  to  Wilkinson,  and 
no  one  contends  that  Blair  eonld  ever  havf' 
acquired  any  Interest  If  Wllklnsim,  the  ageoi 
of  the  South  Penn  Oil  Company,  got  ft.  This 
letter  was  approved  by  Knight  and  Ash. 
Kone  of  them  thought  they  sbouM  lose  tiie  I 
opportunity  of  seUlng  at  seven  dollars;  and 
so,  when  Wilkinson's  limitation  was  oirt.  and 
McMillan  offered  to  take  It  at  vraunamt's 
bid.  Knight  and  Ash  directed  Blair  to  sell  to 
McMlUan.  Burton  asked  no  questions  as  to 
the  purchaser;  all  he  seemed  to  care  for  was 
the  seven  dollars  per  acre,  which  he  got  It 
was  sold  In  strict  pursuance  of  his  directions, 
and  we  cannot  say,  from  the  evidence,  tiiat 
Blair  bad  any  understanding  or  agreemeni 
wltti  McMinan  before  tbe  sale  was  made  that 
be  was  to  become  the  owner  of  any  interest 
after  It  was  sold  to  HcMUIan.  After  the  sale, 
the  entire  purchase  money  was  paid  to  tbe 
parties  entitled  thereto,  Burton  receiving  one- 
half  and  Knight  one-fourto.  Knight  aftec^ 
wards  bought  back  a  one-llf  th  interest  wliicb 
be  leased  to  Ash,  and  he  swears  in  his  testi- 
mony that  as  late  as  the  last  of  March,  h^ 
had  no  idea  that  there  wab  oil  on  the  land: 
otherwise  be  would  not  have  leased  to  Ash. 
Blair  conveyed  flie  property  to  Mtiflllan  on  I 
the  23d  day  of  February.  On  the  2901,  ^alr 
purchased  from  McMillan  a  one-fifth  interest: 
and  Pearcy,  Ash,  and  Knight  each  also  took 
one-flfth.  But  there  is  no  evidence  In  the 
ease  fliat  Blair  contemplated  becomfas  tai^ 
ested  In  the  property  at  the  time  he  made  the 
sale  to  McMlliBn.   Up^  tUs  qpestlon  of 
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fraud  this  court  held,  In  tbe  case  of  Harden 
V.  Wagner,  22  W.  Va.  356,  that  "the  onus  pro- 
band! is  on  blm  who  alleges  fraud,  and.  If 
tbe  frand  Is  not  strictly  and  clearly  prored, 
as  it  Is  alleged,  relief  cannot  be  granted,  al- 
though the  party  against  whom  relief  Is 
sought  may  not  hare  been  perfectly  clear  In 
his  dealings."  Again,  In  tbe  case  of  Wood 
V.  Harrison,  41  W.  Va.  886,  28  S.  E.  568, 
this  court,  speaking  through  Judge  Brannon, 
said:  "We  cannot  convict  her  of  fraud,  with- 
out evidence,  though  she  be  the  debtor's  wid- 
ow. Fraud  must  be  proven;  it  cannot  be  pre- 
sumed. Though  wife,  she  is  entitled,  In  a 
court  of  Justice,  to  hold  the  defense  of  a  pur- 
chaser, unless  fraud  is  fixed  upon  her."  In 
the  case  of  U.  S.  v.  Hancock,  133  U.  S.  1»3, 

10  Sup.  Ct  284,  speaking  of  the  evidence  of 
fraud.  Brewer,  J.,  said:  "Not  only  are  not  they 
the  clear,  convincing,  unambiguous  proofs  of 
fraud  required  to  set  aside  a  patent,  as  de- 
dared  by  this  court  In  the  case  of  Colorado 
Coal  &  Iron  Co.  v.  U.  S.,  123  U.  S.  807,  8 
Sup.  Gt  131,  but  all  combined  create  nothing 
more  than  a  suspicion.  They  may  leave  a 
doubt,  but  they  do  not  bring  the  aBsurance  of 
Certain  wrongs."  Again.  In  Baltcer  v.  Rail- 
road Co.,  116  U.  S.  63-1,  6  Sup.  Ct.  216,  it  was 
held  that,  to  entitle  a  plaintiff  to  relief  In 
eaalty  on  the  ground  of  mistake  or  fraud, 
the  mistake  or  frand  must  be  clearly  estab- 
lished. And  In  Farrar  r.  Churchill,  135  U.  S. 
60e,  61^  10  Sup.  Ct.  773,  Chief  JusUce  Ful- 
ler says:  "The  graieial  prlnctples  applicable 
to  cases  of  ftandulwt  representation  are  well 
settled.  Fraud  la  nerer  presumed,  and,  where 
tt  la  alleged,  the  facts  sustaining  It  must  be 
clear^  made  out"  Nov,  what  was  it  Blalr 
knew  Oiat  he  did  not  impart  to  Burton?  The 
evidence  dearly  shows  that  the  existence  of 

011  In  the  SnlllTan  land  vaa  not  concealed  by 
WUUnaon,  but  he  told  every  one  that  they 
had  fbund  Bothlng  bat  gaa  and  salt  water. 
That  MclOlIan  and  Aab  knew  nothing  of  the 
existence  of  (dl  la  the  Sullivan  land  Is  shown 
by  the  fact,  above  stated,  Uiat,  on  February 
22d,  ttiey  parted  with  the  oil  interest  In  their 
lands,  amounting  to  1,800  acrea,  at  ime  dollar 
per  acre;  and  UcHlBan  would  not  have  part- 
ed with  four-flfths  of  this  182-acre  tract  at 
the  same  price  he  paid  If  he  had  known  ita 
valne.  Again,  Hr.  Burton,  when  asked  as  a 
witness  what  It  was  that  Mr.  Blalr  ought  to 
have  told  him  and  did  not  coqU  only  Bay 
that  Blalr  failed  to  mention  his  own  propos- 
ed share  in  the  purchase.  There  Is  no  evi- 
dence In  tbe  case  to  ^ow  that  Blair  Intend- 
ed to  purchase  when  he  wrote  to  Burton. 
On  the  contrary,  the  testimony  shows  that 
he  expected  them  to  sell  to  Wilkinson,  and. 
looking  at  the  entln  testimony,  we  can  find 
no  misrepresentation  made  or  fraud  practiced 
upon  flie  plaintiff,  and  must  hold  that  the  evi- 
dence does  not  establish  that  tbe  defendant 
Blalr  In  any  nuuiner  violated  the  trust  Impos- 
ed In  Urn.  The  decree  complained  of  Is  there- 
fore rerersed,  and  the  ^alntlfTs  tmi  dis- 
missed. 


On  Rehearing. 

(Feb.  4,  1899.) 

After  carefully  considering  tbe  petition  for 
rehearing  in  this  case,  and  the  arguments  ad- 
vanced In  the  su^wrt  of  the  same,  I  have 
been  unable  to  reach  a  dUferent  conclusion 
from  the  one  announced  In  the  above  opinion, 
which  was  handed  down  on  the  20th  of  April, 
1898,  and  from  which  a  rehearing  was  grant- 
ed on  tbe  6th  of  May,  1888.  I  now  adopt  said 
opinion,  and  would  add  nothing  thereto,  but 
tor  the  fact  that  counsel  seem  to  consider 
tbat  tile  gnestlons  raised  by  the  answer  and 
cross  bill  of  the  widow  and  the  heirs  at  law 
of  C.  R.  Gains,  deceased,  have  not  been  given 
the  attention  to  whk:h  they  are  entitled.  As 
stated  In  tbe  above  opinion,  at  the  time  this 
suit  was  brought  C.  R  Gains  was  dead,  and 
Henry  Ash,  as  sheriff,  had  been  appointed 
bis  administrator,  and  represented  the  Gains 
estate  in  the  proceeds  arising  from  the  sale 
of  this  land.  It  appears  that  the  land  In  con- 
troversy was  conveyed  to  J.  V.  Blalr,  trustee, 
as  the  result  of  a  compromise  made  July 
1885.  This  tract  and  some  other  lands  had 
been  held  jointly  by  the  t)oard  of  trustees  of 
Oberlln  College,  F.  K.  Knigbt,  and  C.  B.  Gains, 
the  first  named  owning  one-half,  and  the  oth- 
er two  one-fourth,  each;  and  they  agreed  to 
convey  It  to  said  Blalr,  trustee,  to  sell  and 
convey,  by  deed,  said  land,  under  the  direc- 
tions of  the  grantors,  and  said  trustee  was 
to  divide  the  proceeds  among  the  grantors  In 
the  proportion  of  their  respective  Interests 
therein,  after  payhig  the  expense  of  the  trust. 
The  land  was  sold  under  the  direction  of  the 
plaintiffs,  the  administrator  of  C.  R.  Gains, 
and  F.  K.  Knight.  It  1b  claimed  for  tbe  Gains 
estate  that  Henry  Ash.  administrator,  had 
DO  right  to  consent  to  the  sale  made  by  Trus- 
tee Blalr.  The  land,  however,  was  articled 
to  be  sold,  and  at  the  time  of  Hie  sale  must 
be  regarded  a?  personalty,  and,  being  person- 
alty, It  was  one  of  the  duties  of  the  adminis- 
trator to  deal  with  It  On  this  question,  we 
find  the  law  stated  In  2  Story,  Eq.  Jnr.  {  1212. 
where  it  Is  said:  "Another  class  of  cases  11- 
Instratlng  the  doctrine  of  Implied  trusts  Is  that 
which  embraces  what  la  commonly  called  the 
equitable  conversion  of  property.  By  this  Is 
meant  an  Implied  or  equitable  change  <»f  prop- 
erty firom  real  to  personal  or  from  personal  to 
real,  so  tbat  each  Is  considered  transferable, 
transmissible,  and  descendible,  according  to 
Its  new  character,  as  it  arises  out  of  the  con- 
tracts or  other  acta  or  Intentions  of  the  par- 
ties. This  change  Is  a  mere  consequence  of 
the  common  doctrine  of  courts  of  equity,  that 
where  things  are  agreed  to  be  done  they  are 
to  be  treated  for  many  purposes  as  If  they 
were  actually  done.  •  •  *  Land  articled  to 
be  sold,  and  turned  into  money»  is  reputed 
money,  and  money  articled  or  bequeathed  to 
be  Invested  In  land  Is  ordinarily  deemed  to 
be  land."  See  Tomer  v.  Davla,  41  Ark.  270, 
a  Twy  similar  case  to  the  one  under  consid- 
eration, In  which  there  was  litigation  amoog 
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heln  as  to  R  tract  of  land,  aad,  by  agreement, 
It  wag  conveyed  to  a  trmtee  to  be  sold,  and 
the  proceeds  divided,  and  It  was  held  to  be 
perscmalty.  See,  also,  Zane  t.  Sawtell,  11  W. 
Va.  48. 

As  to  the  time  when  tlie  conversion  takes 
place  Inter  vivos,  Praneroy,  In  his  Bqutty  Juris- 
prudence (sect]<m  1162.  vol.  8),  says:  "Subject 
to  this  general  modification,  the  mle  Is  settled 
that  the  conversi<m  takes  place  In  wUls  as 
from  the  death  of  the  testator,  and  In  deeds 
and  other  instruments  Inter  vivos  as  from  the 
date  of  their  execution."  In  the  case  of  Zane 
V.  Sawtell,  supra,  James  W.  Zane  and  wife 
conveyed  to  a  trustee  certain  lots.  "In  trust 
that  he  should  sell  and  dispose  of  said  Iota 
as  occasion  might  fairly  offer,"  etc.;  and 
Green,  J.,  in  ddivering  the  opinion  in  that 
case,  said:  "Unquestionably  the  deed  of 
James  W.  Zane  and  wife,  In  the  view  of  a 
court  of  equity,  impressed  on  these  21  lots 
the  character  of  personalty,  and  upon  bis 
death  his  interest  In  these  lots  would  have 
passed  to  his  personal  represmtatlves  as  per- 
sonalty, and  not  to  his  heirs  as  realty.  This 
*is  a  sequence  of  the  familiar  principle  that  a 
court  of  equity  regards  land  deeded  or  de- 
vised to  be  sold  and  converted  Into  money,  or 
money,  either  artlded  ox  bequeathed,  to  be 
Invested  In  land,  as  having  the  character  of 
the  property  into  which  it  is  to  be  converted, 
though  the  actual  cmverdon  by  sale  or  pur^ 
chase  has  not  been  actually  eltected,"— citing 
Harcum's  Adm'r  v.  Hudnall,  14  Orat  360,  and 
numerous  other  authorlttes,  among  them  Craig 
V.  Ledle,  8  Wheat.  068,  which  la  regarded  as 
a  leading  caae  on  the  question.  The  same 
principle  Is  announced  In  the  cases  of  Bopp 
V.  Minor,  33  Orat  109;  Efflnger  v.  Hall,  81 
Va.  107.  Authorities  might  be  multiplied  hi 
support  of  this  propositltm,  but  these  are 
deoned  sufficient,  when  apj^ied  to  the  facte 
of  the  case,  to  lead  to  the  conclusion  that  the 
conveyance  made  to  J.  V.  Blair  of  the  land  tn 
controversy  converted  the  same  into  person- 
alty, and,  as  such,  it  devolved  upon  Henry 
Ash,  as  administrator  of  the  estete  of  O.  B. 
Qalns,  to  direct  the  sale  of  said  tract  of  land, 
and  receive  and  administer  the  proceeds  as 
part  of  the  personal  estate  of  his  Intestate. 
I  hold  now,  upon  a  review  of  the  entire  case, 
as  I  held  in  the  above  opinion,  that  the  de- 
cree complained  of  must  be  reversed  and  the 
blU  dismissed. 


WOODS.  Special  Coin*r.  v.  CAMPBELL  et  at. 
(Supreme  Court  of  Appeals  of  West  Vlri^nia. 
Nov.  17.1808.) 
Eqoitt— Lacbbs— Bbvibw— Appbal. 

1.  By  a  decree  confirmiag  a  sale  of  land,  two 
commissioners  are  appointed  to  collect  ana  dis- 
borse  the  purchase  mone?  on  the  claims  thereto, 
fixed  and  determioed  hj  a  former  decree.  One 
of  the  commiBsioners  permits  the  other,  who  is 
the  attorney  for  the  claimants,  to  collect  and 
disbnrse  the  parchase  money,  while  he  remains 
passive.  Ten  jpnn  after  the  death  of  the  active 
commissioner,  27  yeais  after  the  date  of  their 


appointment,  and  31  years  after  tiie  decree  fix* 

lu^  the  claims  and  liabilities,  the  inactive  com- 
missioner files  a  bill  to  ascertain  whether  aof 
of  the  purchase  money  remains  anpaid,  and,  if 
so,  to  resell  the  land,  bat  fails  to  auege  or  show 
that  any  of  the  purchase  money  temains  unpaid, 
or  that  any  of  the  cbUma  against  the  same  re- 
main unsatisfied.  Sodi  bill  is  demurrable  for 
want  of  eqnity. 

2.  Issues  not  determined  by  tin  dre^  court 
will  not  be  considered  by  this  Court  on  a^eal. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Barbour  county; 
J.  H.  Hott,  Judge. 

Bill  by  Samuel  Woods,  special  commission- 
er, against  George  Q.  Campbell  and  others. 
Decree  for  plalntifiT,  and  defendants  appeal 
Beversed. 

Samuel  V.  Woods,  for  appellants.  Dayton 
&  Dayton.  Fred  0.  Blue,  and  Shelton  h.  Beger, 
for  appellee. 

DENT,  J.  On  the  18th  day  of  February, 
1803,  Samuel  Woods,  special  commissioner, 
filed  his  bill  of  complaint  hi  the  cbrcult  court 
of  Barbour  county  against  George  G.  Camp- 
bell and  others,  which,  among  othw  things, 
contained  the  following  allegatlona  pertinent 
to  this  appeal,  to  wit:  That  on  the  3d  day  of 
January,  1861,  plaintiff  and  co-commisslotier. 
David  Golf,  under  a  decree  of  said  circuit 
court,  sold  a  certein  tract  of  land,  known  as 
the  *'011bert  Boyles  Farm,"  to  Geoi^  Camp- 
bell, now  deceased,  and  who,  together  with 
George  G.  Campb^  his  aon  (defendant),  as 
his  surety,  executed  his  three  obligations  of 
f853%  each,  payable  In  one,  two,  and  three 
years  thereafter,  with  Interest,  which  said 
notes  remain  filed  In  the  papers  of  the  cause, 
never  having  been  drawn  therefrom.  Owing 
to  the  pendency  of  the  war,  said  sale  was  not 
confirmed  until  the  March  term,  1866,  when, 
by  a  final  decree,  the  said  commissioners  who 
had  executed  a  bond  for  the  purpose  were  di- 
rected to  collect  the  purchase  money,  and. 
after  pajmeot  of  costs,  to  disburse  the  same 
on  the  debts  decreed,  Including  a  debt  to 
George  Campbell  of  $&13.34,  with  Interest  on 
$530.86  from  the  0th  day  of  July,  1860.  which 
would  necessarily  be  a  credit  on  his  purchase- 
money  note;  and,  on  the  payment  of  such  pur- 
chase money,  Samuel  Woods,  commissioner, 
was  directed  to  make  a  deed  to  the  purchaser. 
That  about  the  year  1866  George  Campbell 
died,  leaving  as  hla  ouly  heir  George  G.  Cami>- 
bell,  who  by  bis  deed  conveyed  the  land  in 
controversy  to  his  son,  Bedford  Campbell. 
That  as  plaintiff  had  been  the  attorney  for 
Campbells,  and  David  Goff  was  the  attorney 
for  those  entitled  to  the  proceeds  of  the  sale, 
and  who  bad  been  decreed  to  be  paid  out  of 
the  same,  he  left  the  collection  of  such  pur- 
chase money  to  the  said  Goff.   That  he  koows 

the  said  Goff  was  paid  $800  on  the  day 

of  September,  1865,  and  $225  on  the  7th  day 
of  December,  186&,  on  said  purchase  money; 
but  whether  any  other  sums  were  paid  said 
Goff,  he  la  not  informed.  That  said  Davfd 
Goff  died  about  the  year  1888.  That  i^ala- 
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tur  iweived  on  the  first  note  n38.86,  IStli 
October,  ISeS,  and  flOO,  0th  March.  1886,  and 
this  was  all  he  received  on  such  pnrdiase 
money.  Plaintiff  further  alleges  that  having 
no  certain  knowledge  that  the  purchase  mon- 
ey doe  was  fully  paid  David  Qoff,  either  as 
commissioner,  or  as  attorney  for  A.  0.  Welch 
and  others,  be  declined  to  surrender  said  ob- 
ligations, or  to  convey  to  said  George  Camp- 
bell or  to  said  George  G.  Campbell  the  let^ 
title  to  said  Boyles  farm,  and  he  stUl  retains 
said,  legal  tltle^  and  the  vendor's  Uen  on  said 
farm,  as  Incident  to  said  legal  title,  to  secore 
whatever  amount  of  purdiase  money  may  not 
have  been  in  fact  paid.  And  he  prays  that 
the  defendants  may  be  compiled  to  answer 
the  auctions  of  the  bin  under  oath;  Cbat 
the  amount  remaining  unpaid  upon  said  Ixwds 
may  be  ascertained,  and  declared  a  vendor's 
lien  on  said  Boyles  farm;  and  that,  unless 
the  same  be  paid  In  a  reasonable  time,  the 
said  farm  may  be  kAA,  and  the  proceeds  ap* 
plied  to  the  satisfaction  of  the  amount  re- 
maining unpaid  upon  said  obligations,  etc 
The  defendants  George  O.  Campbell  and  Bed- 
ford Campbell  demurred  to  this  bill  on  the 
ground  of  laches,  presumption  of  payment 
and  the  statute  of  llmltationa;  and  on  this 
demurrer  the  whole  case  depends. 

The  purdiase-money  notes  were  long  since 
barred  by  the  statute-  of  limitations,  and, 
about  27  years  having  elapsed  since  the  final 
decree  and  the  last  payment  on  the  debt  that 
Is  shown  to  have  been  made,  the  presumption 
of  payment  undoubtedly  artses,  unless  there 
la  something  to  relieve  this  case  from  the  ef- 
fect of  snch  presumptlcm.  The  laches  in 
prosecuting  this  matter  Is  cotalnly  gross,  and 
the  only  excuse  given  therefor  was  that  his 
co-commlssloner,  David  Ooff.  was  the  propw 
party  to  receive  and  dlsburae  the  money;  and 
the  bill  admits  that  he  did  so  in  part,  but  Is 
not  ^spared  to  say  as  to  the  reridue,  having 
no  accurate  knowledge  on  the  subject  But 
the  bill,  for  other  reasons,  falls  to  make  out  a 
case  justifying  the  aid  of  a  court  of  equity. 
It  not  only  Calls  to  allege,  except  by  mere 
doubtful  Inference,  that  any  of  the  purchase 
money  remains  unpaid,  but  even  Intimates 
tliat  It  has  been  paid  to  the  plaintiff's  eo-com- 
missloner;  nor  does  It  allege  that  any  of  the 
parties  who  were  entitled  to  receive  such  pur- 
chase mon^,  after  George  Campbell's  debt 
was  deducted,  have  not  been  fuUy  paid  and 
aatlsfied,  although  as  to  Ihem  the  presumption 
of  payment  from  lapse  of  time  and  Iadiea» 
nnrebutted.  Is  comidete,  and  there  is  nolSilng 
In  the  face  of  the  bill  to  show  tbat  tta^  an 
setting  up  any  claim  of  nonpayment;  Wltti- 
ont  any  allegation  of  the  nonrecelpt  of  the 
necessary  amount  and  the  nonpayment  of 
these  claims  hj  bis  co-commissioner,  David 
Ooff,  and  In  the  face  of  the  presumptknt  rais- 
ed by  the  lapse  ot  time  and  laches,  plaintiff 
seeks  to  HiFOw  upon  the  defendant  George  G. 
Campbell,  the  surety  in  the  notes,  and  heir  at 
law  of  George  Campbell,  the  burden  of  prov- 
ing the  full  payment  thereof,  although  the  bill 
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fails  to  show  any  one  comidalnlng  In  regard 
thereto,  except  the  idaintiff,  who  Is  without 
personal  interest  la  a  mere  trustee,  and  pre- 
sents no  Just  grounds  for  the  maintenance  of 
his  bill.  The  pretext  is  that  he  wants  to  be 
relieved  In  the  premises.  Relieved  of  what? 
He  falls  to  show  any  liability  against  him- 
self. It  is  true,  lie  was  to  make  a  convey- 
ance to  the  purchaser,  on  full  payment  of  the 
purchase  money.  The  purchaser  is  long  since 
dead,  and  no  one  is  seeking  to  compel  him  to 
make  a  deed,  or  to  prosecute  the  claim  for 
unpaid  purchase  money,  or  to  pay  any  of  the 
claims  decreed  over  31  years  prior  to  the  com- 
mencement of  his  suit.  The  bill,  for  want  of 
sufficient  equltebie  attegatlons.  Is  demurrable. 

Two  other  bIHB  wece  pretentiously  heard  to- 
gether  with  the  plaintiff's  bill.  No  decree, 
however.  Is  made,  granting  or  refusing- the  re- 
lief sought  by  them,  but  all  the  relief  granted 
Is  apparently  on  Wood's  bill  al<me.  The  orig- 
inal bill  of  Albort  G.  Welch  and  others  against 
George  G.  Campbdl  and  others  was  finally 
ended  and  determined  by  a  decree  entered  of 
record  In  March,  1866.  In  January,  1887, 
Eberle  G.  Welch  and  others  filed  what  they 
styled  a  "bill  of  review  and  supplemental 
bill,"  in  which  the  only  relief  prayed  is  tbat 
a  certain  deed  made  by  Samuel  Woods,  com- 
missioner, bo  set  aside  and  rendered  null  and 
void.  Answers  were  filed  to  this  bill,  setting 
up  matters  In  bar  thereof  and  demurrer  there- 
to; but  such  matters  remain  wholly  undeter- 
mined, as  the  final  decree  does  not  notice 
them,  other  than  to  refuse  a  demand  Cor  se- 
curi^  for  costs,  and  to  require  other  parties, 
whose  names  are  mentioned,  to  be  made  par- 
ties thereto.  Why  the  circuit  court  has  not 
disposed  of  the  questions  raised  by  this  blU 
and  the  answer  is  not  disclosed  In  the  record, 
and,  until  the  circuit  court  does  hear  and 
finally  determine  these  questions,  this  court 
has  no  appellate  Jurisdiction  of  them.  For 
the  foregoing  reasons  the  decree  complained  of 
wUl  be  reversed,  the  demurrer  to  the  bill  ^of 
Samuel  Woods,  commissioner,  sustained,  and 
these  causes  be  remanded  to  the  circuit  court 
to  be  hrard  and  finally  determined  according 
to  the  rulee  and  principles  of  equity. 


WBTHHRBD  t.  ELLIOTT  et  &I. 

OBupreme  Oonrt  of  Appeals  of  West  Virginia. 

Nov.  80.  180S.) 
Apfsal — Bill  of  Retiew— Lacbbs — Nbwlt-Dis- 

COVEKKt)  Gt1DB-«CI!. 

1.  An  error  of  the  court  in  reaching  a  wrong 
conclusion  as  to  facts  npon  the  evidence  is  not 
correctlble  by  bill  of  review,  but  hj  appeal. 

2.  If  a  nart7  alleee  the  finding  of  a  document 
since  the  decree  which  would  hare  been  relevant 
evidence  tor  him  on  the  hearing,  and  knew  of 
Its  existence  and  contents,  though  he  made  dili- 

gent  search  for  it  before  the  decree  without  tind- 
ig  it  yet  if  be  could  have  proven  its  existence 
and  contents  by  the  evidence  of  witnesses,  hs 
should  have  done  so,  and  cannot  on  that  ground 
suRtnln  a  bill  of  review. 

3.  A  bill  of  review  for  newly-discovered  evi- 
dence will  not  lie  where  the  evidence  Is  simply 
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coiiGrmatof7  or  enmolatiT*.  It  miut  be  dedtivc 

Id  its  character.— «iicli  as  OQgbt,  if  true,  upon 
rehearing  to  produce  a  different  decree,  and  of 
which  the  part?  was  ignorant  at  the  time  of 
the  decree,  aad  could  not  hare  learned  by  the 
exercise  of  reasonable  diliflrence. 

4.  When  a  bill  of  review  is  predicated  on  the 
sole  ground  of  after-discovered  evidence,  and 
during  the  pendency  of  said  bill  of  review  more 
than  two  years  elapse  after  the  date  of  the  de- 
cree sought  to  be  reviewed,  and  said  bill  of  re- 
view is  then  diamiBsed,  an  appeal  from  the  de- 
cree sought  to  be  reviewed  will  be  barred. 

Brannon,  P.,  and'McWhorter,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Braxton  countr; 
W.  G.  Burnett,  Judge. 

Bfll  by  P.  B.  Wetbered  against  C.  D.  Elliott 
and  others.  Decree  for  plalntlCT.  Defendant 
Elliott  filed  bill  of  review,  wbich  was  dis- 
missed. From  tlie  decrees  be  appeaji.  Af- 
flnued. 

W.  BL  HBymond,  tm  appellant  Henry  M. 
Rtuaell  ajid  W.  Si.  B.  Bymet  tor  app^eei 
C.  a  Hart  and  J.  N.  Vance.  DuUn  &  HUl. 
for  other  app^eesL 

BKGLiaH.  J.  This  suit  In  «pAty  ynM  In- 
stltuted  in  the  circuit  court  of  Webster  county 
by  P.  K  Wethered  against  a  D.  ifiUtott  and 
others  on  the  2Ttti  oC  April,  ISSa.  for  the 
pntpoM  of  setting  aside  and  annolllnc  a  cer- 
tain deed  which  purported  to  hare  been  exe- 
cuted by  Bidd  P.  B.  Wethered  and  Jonathan 
Bennett  to  a  D.  Elliott  on  February  20, 1891, 
on  the  ground  that  said  Blllott,  acting  for 
and  on  behalf  of  C.  B.  Hart,  in  bis  own  right 
and  as  trustee,  and  J.  U.  Vance,  on  tiebalf  of 
himself  and  said  Hart  and  Vance,  Induced  tbe 
plaintiff  and  said  Jonathan  Bennett  to  drink 
hitoxlcatlng  liquors  to  such  an  extent  that 
they  became  grosdy  Intoxicated,  non  compos 
mentis,  and  totally  Incapacitated  for  the  trans- 
action of  butiness,  and,  while  so  Inc^^adtat- 
ed,  caused  and  procured  the  plaintiff  and 
said  Bennett  to  acknowledge  a  writing  on 
that  day  purporting  to  be  a  deed  conveylnc 
certain  lands  therein  described  to  said  0.  D. 
EUlott  fur  the  purported  nmsldentton  of 
95,a4(^  by  siUd  writing  acknowledged  to  be  In 
hand  paid.  This  land  at  the  d^  of  said 
writing  was  very  raluable  as  coal  and  timber 
land,  and  was  located  within  one  mile  of  the 
West  Virginia  &  Pittsburgh  Ballroad,  and  weU 
adapted  to  agricultural  pnrpoees,  and  wdl 
worth  fl5  to  920  per  acre,  and  tbe  confedera- 
tion named  In  said  deed  was  grossly  inade- 
quate, to  such  an  extent  as  to  shock  the  con* 
science  of  a  court  of  equity.  Plaintiff  also  al- 
leged that  although  said  deed  recited  a  consid- 
eration of  95,240,  and  acknowledged  the  pay^ 
ment,  in  fact  not  one  cent  of  Oie  purcbase 
money  so  recited  as  paid  was  ever  paid  to 
him;  that  as  soon  aa  he  recovered  from  bis 
Intoxication,  and  learned  that  he  and  said 
Bennett  had  executed  said  writlii^,  be  noU- 
fled  Elliott  that  be  repudiated  said  deed  and 
the  Side  therein  r^resented,  and  that,  unless 
tbe  land  was  reconveyed  to  bim,  be  would 
brbig  suit  to  set  aside  said  pretended  deed  and 


■ale;  and  be  pcayed  QuU  said  writing  pur- 
portlttg  to  be  a  deed  from  hlms^  aad  said 
Bennett,  dated  February  20.  1891,  might  be 
tet  aside,  canceled,  and  annulled,  and  for 
general  r^et.  On  the  attfa  at  Xovember. 
1898,  said  chancery  cause  was  transmitted 
from  the  circuit  court  Webster  county  to 
tbe  circuit  court  of  teazton  county;  on 
November  29,  1888,  the  Judge  of  s^  court 
being  BO  situated  that  he  conbl  not  properly 
preside  at  the  hearing  of  said  canw,  W.  W. 
Brannon  was  elected  special  Judge  to  try  the 
sanMu  On  the  4,ib  of  December,  1888,  a  D. 
Blllott  filed  his  separate  answer,  and  a  B. 
Hart  and  J.  N.  Vance  filed  their  Joint  and 
sevnal  anaww  to  plalntUTs  bin.  and  tbe 
plaintiff  replied  generally  thereto.  Deposl- 
tiona  were  taken  In  the  cause,  and  on  Decem- 
ber 18;  1891,  a  decree  was  lendefed  In  favor 
of  tbe  plaintiff,  boidlng  that  the  defendanU 
Hart,  tmsts^  and  Vance  were  not  entMed  to 
bold  said  land  under  the  dead  made  to  C  & 
Hart,  tmstee^  by  tbe  defendant  a  D.  Elliott 
on  tbe  14tb  of  March,  1801,  but  that  said 
Bart,  trustee,  and  Vance  were  entitled  to 
eharge  said  land  with  the  amount  paid  by 
tbem  for  the  land  oonvi^ed  by  the  last-men- 
tl<med  deed  befOijn  notice  of  the  plalntUTs 
rights,  after  first  abating  tbe  relative  ralne 
of  the  two  tracts  ot  lOtt  and  66  acres  oon- 
v^ed  by  said  deed  upon  the  ba^  of  f  7  per 
acre  for  the  whole  of  the  land  conreyod  by 
said  deed,  and  alao  the  relative  value  upon 
the  same  basis  of  the  tract  of  100  acres  con- 
veyed by  Jonathan  Bennett  to  C.  D.  Elliott 
bearliM;  date  February  20,  1881.  Bat  such 
diarge  In  their  favor  was  made  subject  to 
the  rii^t  of  tbe  defwdant  John  D.  Alderaon. 
oommlasloner,  to  oiforce  bla  lien  for  purcbaae 
money  upon  one  undivided  third  of  said  1,310 
acres.  It  was  furtb«  hdd  tint  aaid  deed 
firom  Brainett  and  tbe  plaintiff  to  s^  Elliott, 
and  the  deed  from  said  EUlott  to  defendant 
Hart,  truateek  so  far  aa  the  some  conveys  the 
said  tract  of  1,310  acres,  be  canctied  and 
annulled;  and  the  defendant  Jonathan  Ben- 
nett waa  declared  to  be  a  trustee  bedding  the 
l^al  tlUe  to  said  1^10  acres  as  to  two 
raidivlded  thirds  thereof,  and  tbe  aqnitable 
title  In  the  other  imdlvided  third  for  the  ben- 
efit of  the  pladntlff,  subject,  however,  to  a 
charge  thereon  In  txvov  of  Jonathan  Burnett 
for  tbe  amount  iriilch  may  have  been  paid 
by  him  on  plalntUTs  behalf  on  account  of 
taxes  against  said  land,  whldi  amount;  with 
any  other  taxes  assesaed  thereon  liiat  might 
be  paid  by  blm,  should  be  payalde  nest  after 
the  sum  to  be  charged  in  favor  of  tbe  defland* 
ants  Halt  trustee,  and  J.  M.  Vance;  and 
said  Bennett  was  restrained  from  making  any 
sale  or  conveyanoe  of  said  land  nntU  the 
farmer  os&a  of  the  court,  and  an  account  was 
directed.  On  April  28, 1808^  said  SUlott  asked 
leave  to  file  a  Ull  of  rerisw  In  said  cause, 
accompanied  by  the  original  dead  from  Ben- 
nett and  Wetiiwed  to  Blllott  mentioned  In 
the  cause,  and  alao  by  several  affidavits,  baa- 
ing his  application  m  the  ground  of  newly- 
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discovered  evidence;  and  tbe  plaintiff  in  said 
caoae,  P.  B.  Wetbered,  appeared  and  objected 
to  the  filing  of  Bald  bill  of  review,  and  de- 
murred thereto.  In  which  demurrer  said  Elli- 
ott joined.  On  conslderatiou  whereof  It  waa 
ordered  that  said  bill  of  review  be  tiled,  and 
tbe  same  was  remanded  to  rules,  to  be  there 
matured  for  hearing  as  to  tbe  parties  not 
appearing  thereto,  and  said  Wethered  had 
leave  to  file  his  answer  to  said  bill  of  review 
within  30  days  after  the  adjonmment  of  court; 
and  Wethered  was  enjoined  from  the  prose- 
cution of  said  salt,  and  the  execution  of  the 
decree  to  be  reviewed,  until  the  final  hearing 
of  tbe  matters  arising  upon  said  bill  of  re- 
view, upon  said  Elliott  ezecuthig  bond,  wltb 
good  security.  In  tbe  penalty  of  $300,  to  be 
approved  by  the  clerk.  Wethered  answered 
•aid  bill  of  review.  Depositions  were  taken 
thereon  by  plaintiff  and  defendant,  and  the 
cause  was  matured  for  hearing;  and  on  May 
5,  1S87,  the  cause  was  again  heard  upon  the 
bill  of  review,  and  the  court  dismissed  said 
bill,  dissolved  the  Injunction,  and  decreed  that 
EOliott  pay  the  costs  of  the  proceedhig.  From 
this  and  the  former  decree,  Elliott  appealed. 

The  appellant  assigned  six  grounds  of  error, 
the  last  of  which  claims  that  the  court  erred 
In  dismissing  the  bill  of  review  filed  In  the 
case,  and  was  not  warranted  in  dismissing  It 
by  the  law  or  the  evidence,  but,  instead,  the 
said  bill  of  review  ihould  have  been  sustained, 
and  said  former  decree  reversed  and  annulled, 
and  the  plaintiff  Wethered's  blU  dismissed 
with  costs.  Counsel  for  tbe  appellee  Weth- 
ered, on  the  other  hand.  In  tbelr  brief  assign 
as  cross  error  the  overruling  of  the  demurrer 
of  Bennett  and  Wethered  to  the  bill  of  re- 
view. The  only  spedal  gronnd  assigned  la 
the  demurrer  was  that  the  bill  of  review  did 
not  point  out  in  what  particular  the  decree 
asked  to  be  reviewed  wae  claimed  to  be  er- 
roneous; the  only  allegation  being  that  "said 
decree  of  18th  December,  18M,  was  erroneous 
because  of  the  evidence  not  In  the  cause, 
which  has  been  discovered,"  etc.  This  cross 
error  applies  to  the  action  of  the  court  on  th« 
28th  of  August,  1895,  upon  the  demurrer;  and 
assignment  No.  6  of  appellant  refers  to  the 
action  of  the  conrt  on  May  S,  1897,  when  said 
bill  was  dismissed  on  the  hearing  of  the 
cause.  Counsel  for  the  appellee  Insist  that 
the  decree  overruling  said  demurrer  was  er- 
roneons  because  the  ground  of  demurrer  re* 
lied  on  was  not  suSlclent.  and  that  It  should 
have  pointed  out  speclQcally  the  patlculara  in 
which  It  was  claimed  the  decree  was  errone- 
ous; dtlng  3  Enc  PL  ft  Prac.  501,  where  the 
law  Is  thus  stated:  "In  a  bill  of  review,  It 
is  necessary  to  state  the  former  bill,  and  the 
proceedings  thereon,  the  decree,  and  the  point 
In  whkh  the  party  exhibiting  the  bill  of  re- 
view concdvea  himself  aggrieved  by  It,  and 
the  ground  of  law  or  new  matter  discovered 
npcm  whfefa  he  seeks  to  Impeach  it"  And 
In  the  note  It  Is  said,  "No  errors  can  be  no- 
tlcedr  nnlesa  ttsy  ate  apedflcally  pointed  out;" 
cttlnf  Dumerons  anthorltles,— among  ofliers, 


Amiss  V.  McGlnnls,  12  W.  Ta.  371,  In  which 
It  was  held  that,  "in  a  bill  of  review,  It  Is 
generally  necessary  to  state  the  former  bill 
snbatantlally,  and  the  proceedings  thereon, 
the  decree,  and  the  point  by  which  tbe  party 
exhibiting  the  bill  conceives  hlmsdf  ag- 
grieved." Counsel  for  appellee  also  insist 
that  the  bill  of  review  was  bad  on  demurrer 
because  J.  D.  AiUerson,  a  party  to  the  original 
salt,  was  not  made  a  party  to  the  bill  of 
review;  citing  Nichols  v.  Nichols'  Heirs,  8  W. 
Va.  174,  and  1  Bart.  Cb.  Prac  205,  where  the 
general  rule  is  stated  to  be  that  all  parties 
to  the  original  bill  shoold  be  made  parties 
to  the  bill  of  review.  It  is  also  urged  that 
said  bill  of  review  was  bad  on  demurrer  be- 
cause there  was  not  filed  therewith  an  affi- 
davit that  the  matter  claimed  to  be  new  could 
not  have  been  used  In  the  original  cause; 
citing  Dlngess  v.  Marcum,  41  W.  Va.  757, 
8.  E.  624,  and  others.  An  examination  of 
the  record  shows  that  the  bin  of  review  was 
sworn  to,  and  several  affidavits  were  filed  In 
support  of  said  bllL  Tbe  afi[ldavlt  of  C.  P. 
Dorr  was  filed  with  said  bill.  His  deposition 
had  been  taken  In  the  original  cause,  and  In 
said  affidavit  he  sUtes  that  on  April  2,  1895, 
he  found  among  his  papers  a  statement  of 
the  settlement  made  at  the  time  of  said  land 
sale,  which  was  filed  with  his  affidavit;  but 
this  statement,  if  material,  was  found  nearly 
a  month  before  said  bill  of  review  was  filed, 
the  same  being  filed  on  tbe  29tit  of  April, 
1895,  and  might  have  been  obtained  by  due 
diligence  on  the  part  of  the  plaintiff  In  kald 
bill  of  review.  The  other  affidavits  pertain 
to  conversations  had  with  said  Wethered  and 
Bennett  before  the  deed  for  said  land  was 
attempted  to  be  made,  and  no  good  reason 
is  shown  why  the  evidence  could  not  have 
been  obtained  before  the  trial  of  the  canae, 
by  using  due  diligence;  and.  If  the  evidence 
Indicated  by  these  affidavits  had  been  ad- 
duced, It  must  be  regarded  as  cumnlative. 
The  reason  of  the  rule  requiring  the  affidavits 
to  state  the  nature  and  character  of  the  evi- 
dence to  be  filed,  when  the  ground  of  tbe  bill 
of  review  Is  newly-discovered  evidence,  Is  to 
enable  the  court  to  determine,  when  the  bill 
Is  presented,  as  to  whether  it  should  be  entei^ 
talned  or  not;  and,  looking  at  these  affidavits, 
they  do  not  appear  to  have  met  this  require- 
ment Neither  do  I  think  the  allegations  of 
the  bill  such  as  would  entitle  the  same  to  be 
filed.  I  conclude,  therefore,  that  this  cross 
assignment  of  error  was  well  taken. 

The  bill  of  review  was  dismissed  at  the 
hearing,  and  this  brings  us  to  the  conslderar 
tlon  of  the  sixth  assignment  of  error  daimed 
by  appellant,  which  Is  quoted  above.  I  d» 
not  deem  it  necessary,  in  conalderlng  this  as- 
signment of  error,  to  go  into  an  analysis  of 
the  evidence  taken  in  support  of  said  bill  of 
review,  but  will  call  attention  to  tbe  allega- 
tions of  the  bin  of  review  as  to  the  Items  of 
new  evidence  on  which  the  plaintiff  therein 
r^es.  As  to  the  facts  be  expected  to  prove 
by  T.  M.  Daly,  he  claims  that  be  had  ascer- 
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tftlned  that  be  could  prove  said  Daly  collected 
certain  drafts  given  by  plaintiff  to  Bennett, 
whlcli  were  Involved  In  the  controvemy  of 
Wethered  against  plaintiff,  and  that  be  ac- 
counted to  Bennett  therefor,  and  that  be  was 
not  aware  of  what  account  he  had  rendered 
to  said  Bennett  Plaintiff  also  alleged  that 
he  could  then  inove  by  aald  Daly  that  he  was 
authorized  by  Wethered,  toior  to  the  date  of 
deed  from  Bennett  and  Wethered  to  blm,  to 
make  sale  of  said  land  to  blm,  and  that  in 
pursuance  of  said  authority  he  did  make'  the 
sale;  but  It  Is  sbown  In  Wethered'a  depo- 
ritlon  that  this  evidence  was  Irrelevant,  for 
the  reason  that  It  pertained  to  a  contract  be- 
tween Wethered  and  Bennett  and  Daly,  ao* 
thorlzlng  the  latter  to  sell  the  land  la  ques- 
tion, which  was  surrendered  and  canceled 
some  time  before  the  deed  In  the  bill  men- 
tioned was  made  from  Bennett  and  Wethered 
to  sniiott  The  same  thing  Is  shown  by  the 
d^Bitlon  of  Jonathan  Bennett;  and  the 
plaintiff  Elliott,  In  his  deposition,  says  that 
be  had  Daly  snmmoned  as  a  witness,  but  was 
afraid  to  examine  him,  although  he  knew  he 
was  hi  possession  of  certain  facts  which  he 
regarded  as  material.  As  to  the  original 
deed,  a  copy  of  which  was  filed  in  the  orig- 
inal cause,  and  whldi  Is  claimed  as  ma- 
terial, as  bearing  upon  the  question  of  the 
I:itoxlcation  of  the  grantors,  It  must,  when 
i.xamlDed  for  that  purpose,  be  regarded,  If 
of  any  value,  as  merely  cumulative,  and  for 
that  reason  could  qot  be  considered  In  sup- 
port of  the  bill  of  review.  Barton,  In  his 
Chancery  Practice  (volume  1,  p,  337),  to  speak- 
ing of  the  character  of  the  evidence  which 
will  support  m  bill  of  review,  says:  "The  evi- 
dence must  have  been  discovered  since  the 
decree,  must  appear  to  be  material  to  the 
CMe.  and  such  as  would  probably  effect  a 
different  result;  for  Immaterial  or  merely 
cumulative  testimony  will  not  suffice  to  sus- 
tain a  bni  of  review,  and  If  a  party  should  be 
allowed  to  go  on  to  a  decree  without  looking 
for  evidence  which  might  be  obtained  by  a 
proper  search,  and  afterwards,  upon  finding 
the  evidence,  to  file  a  bill  of  review,  there 
would  be  no  end  to  sucb  bills."  As  to  the 
evidence  of  Mollohan  which  plaintiff  claimed 
to  have  discovered,  it  was  Irrelevant,  as  It 
applied  to  the  sale  which  Wethered  was  seek- 
ing to  effect  under  bis  contract  with  Daly, 
which  the  evidence  shows  was  canceled  be- 
fore the  deed  was  made  by  Bennett  and 
Wethered  to  Elliott  As  to  the  evidence  of 
Beuben  Weese,  reference  to  bis  affidavit 
shows  that  the  conversations  he  had  with 
Bennett  and  Wethered  had  reference  to  the 
contract  made  wlQi  Daly,  which  had  been 
surrendered  and  canceled  before  the  date  of 
the  execution  of  the  deed  to  controversy.  As 
to  the  statement  found  by  Dorr,  made  at  the 
tlDie  of  the  sale,  the  drafts,  and  the  Daly 
contract  If  material,  the  plaintiff  knew  that 
said  papers  existed,  and  to  whose  custody 
they  were;  and,  U  he  could  not  find  tbem,  be 


could  have  proved  tbeir  existence  and  con- 
tents by  the  evidence  of  witnesses.  See 
Dtogess  V.  Marcum,  41  W.  Va.  757,  24  &  E. 
624  (Syl.  point  2.)  In  Machine  Co.  v.  Dunbar. 
82  W.  Va.  336,  9  8.  B.  287,  It  was  held  that: 
"If  a  party  allege  the  finding  of  a  document 
since  the  decree  which  would  have  been  rele- 
vant evidence  for  him  on  the  bearing,  and 
knew  of  Its  existence  and  contents,  though 
he  made  diligent  search  for  It  before  the  de- 
cree without  finding  It  yet  If  be  could  have 
proven  its  existence  and  contents  by  the  evi- 
dence of  witnesses,  he  should  have  done  so, 
and  cannot  on  that  ground  sustain  a  bill  of 
review."  In  the  same  case  (SyL  potot  2)  it 
la  held  that:  "A  bill  of  review  for  newly- 
discovered  evidence  will  not  Ue  where  tbe 
evidence  Is  simply  confirmatory  or  cumulative. 
It  must  be  decisive  to  its  character, — such  oa 
ought  If  true,  upon  rehearing  to  produce  a 
dlfferoit  decree,  and  of  which  tbe  party  was 
Ignorant  at  the  time  of  the  decree,  and  could 
not  have  learned  by  the  exercise  of  reasonable 
diligence."  Neither  of  the  afBdavits  filed  in 
support  of  the  bill  of  review,  or  the  deposi- 
tions relied  on  to  set  aside  the  former  decree, 
are  decisive  to  their  character,  or  sucb,  if  true, 
as  ought  to  produce  a  different  decree  upon 
rehearing.  Tbe  circuit  court,  in  the  decree 
rendered  In  the  original  cause,  found  that  tbe 
deed  bearing  date  February  20,  1891,  exe- 
cuted by  Bennett  and  Wethered  to  C.  D. 
Elliott  for  the  tract  of  1,310  acres  of  land, 
was  executed  at  the  time  when  the  grantors 
named  thereto  were  both  grossly  Intoxicated, 
and  totally  Incapacltoted  for  the  transaction  of 
business,  and  that  said  intoxication  was  con- 
nived at  and  procured  by  said  Elliott  for  the 
purpose  of  obtaining  said  deed.  This  court 
has  held  in  Dunn's  Ex'rs  v.  Renlck,  40  W. 
Va.  350.  22  S.  E.  66  (SyL  potot  9)  that  "an 
error  of  the  court  in  reaching  a  wrong  con- 
clusion as  to  facts  upon  the  evidence  Is  not 
correctlble  by  bill  of  review,  but  by  appeaL" 
Tbe  court  In  said  original  suit  havtog  decided 
that  no  title  passed  by  said  deed  of  February 
20, 1891,  as  we  have  se^n,  the  conclusion  thua 
reached  could  not  be  corrected  by  bill  of  n>- 
vlew.  The  bin  of  review  to  this  case,  having 
been  predicated  on  the  sole  ground  of  after- 
discovered  evidence,  did  not  prevent  tbe  ap- 
pellant from  prosecuting  his  appeal  In  thia 
court  from  the  decree  sought  to  be  reviewed. 
88  the  queatJons  presented  to  the  two  tri- 
bunals by  the  separate  proceedings  were  en- 
tirely distinct,  and  no  confusion  could  arise 
from  their  separate  determination.  See  Gil- 
lespie V.  AUen.  37  W.  Va.  676,  17  S.  E.  184. 
The  pendency  of  this  bill  of  review,  therefore, 
did  not  prevent  the  runntog  of  the  statute  of 
limitations;  and  therefore  on  the  5th  day  of 
May,  1807,  when  said  bill  of  review  was  dis- 
missed, an  appeal  from  said  former  decree 
was  barred.  Therefore  my  conduslon  Is  that 
it  is  unnecessary  to  discuss  the  other  assign- 
ments of  error,  and  that  the  court  committed 
no  error  In  dismissing  said  bill  of  review,  or 
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dtesolvlBc  the  tajnnetlon  awarded  the  idalnr 
tiff.  Tbe  decree  complained  ot  to  tberefUre 
afflnned,  with  eosta  and  damageiL 

McWHOBTBB.  J.,  dlsaenti. 

BRANNOX.  P.  (disBenting).  Nichols  t. 
NicboU'  Heln,  8  W.  Va.  174,  lay*  down: 
"Altbongh  ordinarily  a  bill  of  review  will  not 
lie  where  the  newly-dlscoTered  evidence  Is 
simply  conflrmatory  or  cnmulatlTe,  itlU,  If 
the  newly-diBCOvered  evidence  Is  not  merely 
confirmatory  or  cumulative,  but  decisive  In  Its 
nature,  and  could  not  be  cUscovered  before  the 
final  decree  songht  to  be  revised,  by  the  ex- 
ercise of  reastmable  dUIseoce,  In  such  a  case 
a  bin  of  review  will  He."  This  was  followed 
in  Machine  Co.  v.  Dunbar,  82  W.  Va.  335, 
9  S.  E.  237,  and  Douglass  v.  Stephenson's 
Eix'r,  75  Va.  756,  Is  upon  the  same  principle. 
I  think  that  the  evidence  presented  In  this 
case  as  newly  discovered  la  sufficient  to  call 
for  a  rehearing,  under  the  test  laid  down  In 
those  cases.  There  is  no  use  to  detail  that 
evidence  here.  I  think  that  evidence,  taken 
In  connection  with  the  evidence  heard  on  the 
bearing  of  the  named  case,  probably,  ought 
to  have  called  for  a  rehearing.  My  opinion 
la  that  It  ncnlpates  Baiiott  from  tbe  grave 
wrong  imputed  to  htm  In  the  case. 


KTUE  at  al.  v.  WAGNBB  et  aL 
(Sopreme  Court  of  Appeals  of  West  Virginia. 
Nov.  26,  1888.) 

G0KPORAT10XI  —  AssianxsNT  roa  BsxinT  or 
Cbiditobs— 8dit  aoainst  OmoBRS — 
Parties. 

1.  Tbe  directors  of  a  corporation  in  this  state 
bave  00  power  to  direct  the  assignment  of  tbe 
entire  property  owned  by  such  corporation  to  a 
trustee  for  the  payment  of  its  creditors,  without 
the  consent  of  uie  stockholders. 

2.  Where  suit  In  equity  is  broaght  certain 
stockholders  against  the  directors,  and  such  di- 
rectors, tbe  president,  and  all  tbe  stockholders 
are  before  the  court,  it  Is  unnecessary  to  make 
the  corporation  a  party  by  name,  the  object  of 
tbe  snit  being  to  protect  tbe  Interest  of  tbe 
stockholders  from  the  nnantborised  acts  of  tbe 
directors. 

(Syllabus  by  the  Conrt) 

Appeal  from  drcult  conr^  Oblo  coanty;  H. 
CL  Becrvyt  Judge. 

BUI  by  Bobert  W.  ]^le  and  otbera  against 
Edward  Wagner  and  others.  Decree  for  de- 
fendants, and  plaintiffs  appeal.  Reversed. 

J.  ConU^  for  appellants.  T.  a  Riley 
and  Howard  ft  TTnTnHan,  for  appelleea. 

ENGLISH,  3.  On  tbe  10th  day  of  Janu> 
ary,  1898,  tbe  Wood  Bros.  Plantng-HUl  Com- 
pany, a  corporation  dnly  Incorporated  and  or- 
ganized under  the  laws  of  the  state  of  West 
Virginia,  by  Thomas  Johns,  Its  president,  ex- 
ecuted a  paper  purporting  to  be  a  general  as- 
signment to  Edward  Wagner  of  all  Its  prop- 
my,  real  and  personal,  for  tbe  benefit  of  tbe 
general  creditors  of  said  company.  Robert 


W.  Kyle  and  others,  who  claim  to  be  stock- 
holders of  said  company,  filed  their  bill  in  the 
circuit  court  of  Ohio  county  against  Edward 
Wagner  and  others,  attacking  aald  deed  of 
assignment  as  being  Illegal  and  void,  and 
praying  that  tbe  said  Wagner,  bis  servanto 
and  employte,  be  restrained  and  enjoined 
from  exercising  any  of  tbe  powers  given  him 
by  said  deed  of  assignment,  and  frobi  exer- 
cising any  power,  control,  or  possession,  1^ 
sale  or  otherwise,  over  tbe  property  of  said 
corporation  under  said  assignment  and  that 
said  Wagner,  bis  servants  and  employes,  be 
enjoined  from  continuing  his  possession,  con- 
trol, and  management  of  the  affairs  of  said 
corporation,  and  from  disposing  of  or  using 
Its  funds  or  property  then  In  hla  hands,  until 
further  order  of  the  court;  which  injunction 
was  refused  by  a  Judge  of  the  drcult  court  of 
said  county,  and  the  bill,  with'  Its  exhibits 
and  several  affidavits  In  support  thereof,  was 
presented  to  a  Judge  of  this  court,  who 
awarded  the  hijtmctlon.  On  April  28,  1888, 
the  cause  was  heard  upon  tbe  bill  and  exhib- 
its, and  the  several  affidavits  filed  In  support 
of  the  bill,  tbe  demurrer  of  tbe  defendants, 
and  the  separate  answer  of  Edward  Wagner, 
and  upon  tbe  motion  to  dissolve  the  Injunc- 
tion and  the  agreed  statement  of  facts;  which 
motion,  being  considered  by  the  court,  was 
sustained,  and  said  Injunction  dissolved,  to 
which  action  of  the  court  the  complainants 
excepted,  anu  applied  for,  and  obtained,  this 
appeal.  Tbe  only  error  assigned  and  relied 
on  by  the  appellants  Is  that  tbe  court  erred 
In  dissolving  said  Injunction. 

Now,  In  order  to  obtain  this  Injunction,  the 
plaintiffs  alleged  In  their  bill  that  on  Janu- 
ary 10,  1898,  the  board  of  directors  of  said 
company  consisted  of  five  persons,  who  were 
also  stockholders,  viz.  Thomas  Johns,  presi- 
dent ot  said  board,  Frank  Anber,  Theodore 
Wagner,  W.  W.  Wood,  and  J.  J.  Fahey;  that 
W.  0.  Gardner,  who  was  not  a  stockholder  of 
said  corporation,  was  at  that  time  secretary 
of  the  board  of  directors;  and  that  on  said 
day  said  secretary,  by  verbal  notice,  without 
authority  from  tbe  president,  and  without 
having  stated  the  purpose  of  said  meeting  to 
said  Frank  Auber,  called  together  four  mem- 
bers of  the  board  of  directors,  omitting  from 
the  call  J.  J.  Fahey;  and  that  on  that  date 
the  four  members  of  said  board  met  at  tbe 
office  of  said  company,  and  paased  a  resolu- 
tion directing  Thomas  Johns,  tbe  president 
of  tbe  company,  to  make  a  deed  of  assign- 
ment, conveying  to  an  assignee  for  tbe  bene- 
fit of  tbe  creditors  of  said  corporation  all  of 
Its  property,  real,  personal,  and  mixed,  of 
every  kind,  character,  and  description,  and 
authorizing  him  to  make  any  and  all  provi- 
sions In  such  deed  as  be  might  deem  best  to 
protect  tbe  Interests  of  the  creditors  and 
stockholderB  of  said  corporation,  and  also  In- 
structing Thomas  Johns,  president,  to  name 
Edward  Wagner  as  assignee  in  said  deed  of 
assignment  Counsel  for  the  appellees.  In 
their  argument  claim— I  think,  correctly— 
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that  th«  demnrrer  to  tiie  plalntlfb'  bill  wai 
properly  sustained  by  the  circuit  court,  for 
two  reasons:  First,  because  of  the  omission 
to  make  the  Wood  Bros.  Planlng-MlU  Com- 
pany a  party  defendant;  and,  seeondly,  for 
tb&  reason  that,  although  Irreparable  injury 
was  alleged,  no  facts  are  set  forth  to  consti- 
tute such  Irreparable  Injury. 

Upon  the  question  raised  as  to  want  of 
proper  parties,  while  It  is  true  that,  In  some 
Instances  where  a  suit  Is  brought  by  a  share- 
bolder  to  protect  his  equitable  Interest  In  the 
afTaira  of  a  corporation,  the  corporation  has 
been  held  to  be  a  neceseary  party,  because 
the  legal  titie  to  the  property  Is  vested  In 
the  corporation.  In  the  case  at  bar,  how- 
ever, all  of  the  stockholders  and  directors  and 
the  president  of  the  corporation  were  before 
the  court,  and  In  this  way  all  the  Interests 
were  represaited;  and  onder  these  circum- 
stances, I  think.  It  was  onneceBaary  to  make 
said  corporation  a  party. 

It  is  also  urged  as  a  ground  of  demurrer 
that,  alttiough  Irreparable  Injury  was  alleged, 
no  facts  were  alleged  to  constitute  such  Ir- 
reparable Injury.  When  we  \ooiL  to  the  alle- 
gations of  the  bill,  we  find  that  the  plaintiffs 
alleged  that  the  assignee  had  taken  complete 
possession  and  control  of  all  the  business  and 
property  of  said  corporation,  and  was  com- 
pleting part  of  the  contracts  which  It  bad  on 
hand  at  the  time  of  the  assignment,  but  had 
announced  that  he  would  not  complete  one, 
and  was  attempting  to  sell  the  contract  for 
erecting  two  dwelling  bouses,  all  of  which 
possession  and  control  was  to  the  exclusion 
of  the  stockholders,  and.  If  not  restrained, 
he  would  dispose  of  and  sell  all  of  said  cor- 
poration's property.  It  Is  perceived  that  the 
acts  complained  of  amount  to  an  entire  wind- 
ing op  of  the  affairs  of  aald  corporation,  with- 
out coiunltatlon  wlfli  or  consent  of  the  stock- 
taolden,  which  would  surely  be  regarded  as 
Irreparable  Injury  If  tiie  stockholders  desired 
to  continue  tiie  business;  and  we  do  not  con- 
sider this  ground  of  demurrer  urell  taken. 

The  Injunction  In  this  case  was  awarded 
upon  the  further  ground  that  the  assignment 
was  directed  at  an  lUegal  meeting  by  the  di- 
rectors, ^en  one  of  their  number  was  ab- 
sent, aikd  had  no  notice  of  the  meeting;  and, 
althou^  It  appears  that  their  action  was  rat* 
IflM  by  a  subsequent  directors'  meeting,  the 
question  Is  whether,  If  the  first  meeting  of 
the  directors  bad  been  legal  and  proper  In  all 
respects,  said  directors  had  the  power,  under 
the  laws  of  this  state,  to  direct  the  assign- 
ment of  tibe  entire  property  of  their  corpora;- 
tlon.  I  am  aware  that  It  has  been  held  in 
some  states  that  a  board  of  directors  has  the 
right  to  direct  a  general  assignment  for  the 
benefit  of  creditors.  1  Mor.  Prlv.  Corp.  |B18, 
says:  "Upon  the  same  principle,  It  has  been 
held  tbat  tbe  directors  of  a  corporation  have 
no  implied  authority  to  wind  up  the  company, 
or  to  sell  any  property  which  Is  necessary  In 
order  to  carry  on  Its  business.  IMrectorsare 
merely  agents,  and  they  are  appointed  for  the 


purpose  of  managing  tbe  business  in  which 
the  shareholders  have  agreed  to  nnlte.  The 
value  of  this  business  as  a  commercial  specu- 
lation, and  the  advisability  of  continuing  tt. 
are  matters  which  concern  tiiose  who  have 
embarked  in  It,  and  not  their  managing 
agenta.  But  It  is  the  duty  of  a  corporation  to 
pay  its  debts;  and  they  are  Justified  In  using 
tbe  corporate  assets  for  this  purpose, '  al- 
though the  company  be  thereby  disabled  from 
carrying  on  its  business,  provided  they  act  in 
good  faith,  with  a  due  regard  to  the  Interests 
of  all  the  sharebolderB.  It  has  been  held 
that  the  directors  of  an  insolvent  corporation 
may  convey  the  whole  of  its  assets  to  a  trus- 
tee for  the  payment  of  creditors,"— citing 
numerous  authorities.  Thompson,  In  his 
Commentaries  on  the  Law  of  Corporations 
(volume  8,  i  3986),  says:  "There  Is  much  au- 
thority for  the  view  that  the  directors  of  an 
Insolvent  corporation  m&y,  without  the  con- 
sent of  the  stockholders,  make  an  assignment 
in  good  faith  of  all  Its  assets  to  a  trustee  for 
the  payment  of  its  creditors,  thougli.  as  the 
exercise  of  this  power  generally  has  the  ef- 
fect of  putting  an  end  to  the  corporation,  its 
existence  is  denied  by  some  courts.  And. 
clearly,  the  directors  have  no  such  power 
where  tbe  governing  statute  pnttcribes  a  dif- 
ferent mode  of  winding -op  the  aflalcs  of  the 
corporation,  and  liquidating  its  debts.  The 
statutory  mode  is  exclusive.  The  reason  Is 
that  the  statute  forms  a  part  of  the  security 
to  the  public,  and  one  of  the  conditions  upon 
which  corporations  subject  thereto  take  their 
chartered  powera."  In  this  state  we  have  a 
statute  (sections  56  and  S7,  c  53,  Oode  1891) 
which  provides  for  the  voluntary  dlB8(dntion 
of  a  corporation  by  the  action  of  the  stock- 
holders; and  as  these  sections  provide  a  dif- 
ferent mode  for  winding  up  ^e  affairs  of  tbe 
corporation  from  that  of  an  assignment  of  Its 
property,  by  direction  of  the  directors,  we 
hold  that  the  directors  In  this  case,  even  if 
their  meeting  had  been  property  called  and 
held,  had  no  authority  to  direct  the  ass^o- 
ment  of  the  entire  property  of  said  corpora- 
tion without  the  consent  of  the  stockholders. 
My  conclusion  therefore  Is  tbat  the  court 
erred  In  dissolving  the  Injunction  awarded  in 
this  cause.  The  decree  complained  of  Is 
therefore  rerened,  with  cost^  and  tbe  cause 
remanded. 


POWBILIi  et  aL  T.  DAWBON.  Secretary  of 
State. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  m  1889.) 

MaHDAHDS  to  BrCBBTART  op  BTaTS  —  IiroORPORA- 

noM  or  Chdsoh. 
1.  ThB  secretary  of  state  will  not  be  compelled 
by  mandamus  to  Issue  a  charter  of  in corpo ratios 
to  several  persons  who  agree  to  become  a  corpo- 
ration by  the  name  of  the  "Baptist  Missionary 
Society  of  West  VirgiDla."  for  the  unrpose  of 

Somoting  religion  by  aiding  in  the  npport  of 
aptUt  ministers  engaged  in  preaching  toe  gos- 
pel, and  by  aiding  In  the  erection  ofnonses  ot 
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trcwship  oa  nisrioiMTr  fields  la  West  Virginia, 
and  bjr  collecting  and  dfsbnnlng  funds  Cor  these 

purposes. 

2.  GraDtiDE  a  c^ficate  of  in«orporatioa  npon 
tbe  preseBtatlon  of  such  an  agreconent  would,  la 
effect*  be  incorporating  the  chorch  tbe  parties 
repreaenL  and  contrarr  to  the  proTisioos  of  tbe 
constltation  and  statnte. 

tSyllabns  by  the  Coort.) 

AppUcatlOD  by  W.  EL  Powell  and  others  for 
a  writ  of  mandamus  against  W.  M.  O.  Daw- 
son, secretary  of  state.   Writ  denied. 

Dare  D.  Johnson  and  Menick  &  Smith,  for 
petltlotierB.  BOgax  P.  Rncker,  Atty.  Gen.,  for 
respondent. 

ENGLISH,  J.  On  the  13tb  day  of  January, 
1S98,  W.  K.  Powell  and  six  others  entered 
into  a  written  agreement  In  the  form  pre> 
scribed  by  section  32  of  chapter  64  of  the 
Code,  for  tbe  purpose  of  forming  a  corpora- 
tion by  the  name  of  the  "Baptist  Missionary 
Society  of  West  Virginia,"  for  promoting  re- 
ligion by  aiding  In  the  support  of  Baptist 
ministers  engaged  in  preaching  the  gospel, 
and  by  aiding  In  tbe  erection  of  houses  of 
worship  on  missionary  fields  In  this  state, 
and  by  collecting  and  disbursing  funds  for 
these  purposes,  which  corporation  was  to 
keep  its  principal  pfHce  at  Parkersbui^  W. 
Va..  In  the  county  of  Wood,  and  the  same  was 
to  expire  on  January  1,  1910,  which  agree- 
ment set  forth  the  amount  subscribed  to  be 
^50,  and  that  $45  bad  been  paid  in,  and 
ftated  that  tbe  subscrltKra  desired  the  prlT- 
jlege  of  Increasing  the  capital,  by  tbe  sale  of- 
addltional  shares  from  time  to  time,  to  $50,- 
000  In  aU,  the  shares  to  be  $60.  This  agree- 
ment was  properly  signed,  sworn  to,  and  ac- 
knowledged, and  filed  In  the  office  of  W.  M. 
O.  Dawson,  secretary  of  state,  on  January 
20,  1898.  On  tbe  2Stb  of  January,  1898.  said 
secretary  of  state  refused  to  Issue  the  charter 
applied  for,  stating  that  he  was  advised  by 
the  attorney  general  that  It  would  be  illegal 
to  issue  a  charter  on  said  agreement.  On 
Pebmary  8,  1898,  said  W.  m  Powell  and  six 
others  presented  their  petition  to  this  court, 
rerlfled  by  affldarlt,  together  with  exhibits, 
praying  for  a  writ  of  mandamus  to  be  di- 
rected to  the  Honorable  W.  M.  0.  Dawson, 
secretary  of  state  for  West  Vii^nla,  to  re- 
quire and  compel  falm  to  Issue  to  said  peti- 
tioners a  certificate  of  incorporation  declaring 
them  to  be  a  corporation  In  the  name  of  tbe 
"Baptist  Missionary  Society  of  West  Vir- 
ginia"; and  It  appearing  to  tbe  court  ttiat  the 
petitioners  had  on  January  20,  1898,  filed 
with  said  secretary  of  state  the  agreement 
above  mentioned,  and  had  requested  him  to 
issue  to  them  a  certificate  of  iDcorpcnration  aa 
therein  set  forth,  which  he  had  refused  to  do, 
a  mandamus  was  awarded,  to  which  said  W. 
M.  O.  Dawson,  secretary,  etc.,  filed  his  an- 
swer, ha  which  he  admitted  the  facts  above 
stated  aa  to  the  filing  of  the  agreemmt  by 
said  parties  In  his  office  for  tbe  purpose  of 
obtaining  a  charter,  which  agreement  com- 


fiUed  ^th  the  statute,  sworn  to  and  acknowl- 
edged, but  that  he  was  advised,  believed,  and 
BO  answmd  that  be  has  no  autbority,  under 
the  constitution  and  laws  of  this  state,  to  Is- 
sue a  certificate  to  the  petitioners  for  tbe  pur- 
poses set  forth  In  said  agreement,  but  is  ad- 
vised and  so  answers  that  the  issuing  of  such 
a  certificate  of  Incorporation  la  In  plain  viola- 
tion of  the  constitution  of  West  Virginia,  as 
particularly  set  forth  in  section  47  of  article 
6,  and  that  It  Is  by  reason  of  the  Inhibition 
of  tbe  constitution  aforesaid  tb&t  he  refused 
to  issue  said  certificate.  He  admits  that  he 
did  on  January  28th  refuse  to  Issue  said  cer- 
tificate, and  still  refuses,  because  it  would, 
in  his  opinion,  be  contrary  to  the  constitution 
of  the  state  so  to  do;  wherefore  he  prayed 
Judgment,  and  that  he  might  be  hence  dis- 
missed, and  not  required  to  perform  tbe  man- 
date of  the  altematlTe  writ  of  mandamoa 
aforesaid. 

The  question  presented  by  this  record  Is 
whether  tbe  secretary  of  state  was  warranted 
in  refusing  tbe  certificate  of  incorporation  ap- 
plied toe  by  the  petltlonen.  Can  we  sanc- 
tion his  action  under  section  47  of  article  6, 
which  provides  that  "no  charter  of  incorpora- 
tion shall  be  granted  to  any  such  church  or 
religious  denomination,"  or  under  section  8  of 
chapter  64  of  the  Cbde,  which  provides  that 
"this  chapter  shall  not  t>e  construed  to  au- 
thorize the  incorporation  of  any  church  or 
religious  denomination,  or  of  any  company 
the  object,  or  one  of  the  objects  of  which  Is 
to  purchase  lands  and  resell  the  same  for  a 
profit"?  Tbe  proposed  corporation  was  to  be 
known  as  the  "Baptist  Missionary  Society  of 
West  Virginia."  Its  object,  as  set  forth  in 
the  agreement,  was  to  promote  religion  by 
aiding  in  support  of  Baptist  ministers  en- 
gaged, in  preaching  the  gMp^  and  by  aiding 
in  the  erection  of  houses  of  worship,  etc.,  and 
by  collecting  and  disbursing  funds  for  these 
purposes.  Now,  can  we  regard  this  In  any 
other  light  than  an  attempt  on  the  part  ot 
the  Baptist  Chorch  to  do  Indirectly  through 
others  what  the  eonstitntlon  and  law  ex- 
pressly inhibits?  There  is  no  purpose  ex- 
pressed In  this  agreement  which  can  be  re- 
garded otherwise  than  one  ot  the  prime  ob- 
jects of  the  Baptist  Church.  Tbe  firat  pur- 
pose is  to  promote  religion  by  aiding  In  tlie 
support  of  Baptist  ministers  engaged  In 
preaching  the  gospel  That  this  is  one  of  the 
main  objects  of  the  Baptist  Church,  and  In 
fact  any  other  church,  with  respect  to  Ita 
ministers,  needs  no  argument  to  sustain  IL 
The  chnrch  must  have  ministers,  or  It  cannot 
prosper.  Tbe  next  purpose  is  to  aid  In  tbe 
erection  of  bouses  of  worship  in  missionary 
fields;  and  It  Is  at  once  conceded  that  any 
denomination  must  have  hoosee  of  worship, 
where  its  members  may  assemble  and  hear 
the  gospel  proclaimed;  otherwise,  its  work 
languishes  and  its  success  Is  defeated.  The 
last  object  mentioned  in  said  agreement,  and 
perhaps  not  the  least,  has  for  its  purpose  col- 
lecting and  dlaburalng  funds  for  these  pu>- 
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poses,  and  tben  the  agreement  expresaet  tbe 

general  purpose  of  promoting  religion. 

Counsel  for  tbe  petitioners,  In  their  brief, 
state  that  petitioners  are  not  a  clinrch  or  re- 
ligious denomination,  tliough  they  do  not  seek 
to  hide  the  fact  that  tbelr  work  Is  to  be  sole- 
ly in  tbe  interest  of  the  Baptist  denomination 
of  the  state,  and  state  that,  under  Baptist 
church  government  and  polity,  there  is  no 
chnrcb  organization  or  authority  beyond  the 
local  church,  each  local  society  t>eing  entirely 
independent  Conceding  this  to  be  so,  let  ob 
inqoire  what  would  be  the  effect  if  six  or 
seven  of  the  members  of  each  local  Baptist 
church  should  enter  into  a  similar  agreement 
to  the  one  presented  by  petitioners  to  the  sec- 
retary of  state,  and,  on  presentation,  a  char- 
ter should  be  granted  them.  Is  it  not  ap- 
parent that  In  this  way  the  Baptist  CSiurcb  in 
the  state  of  West  Tli^nia,  through  the  Inter- 
vention of  such  stockholders,  would  indirectly 
be  allowed  to  do  what,  under  the  constitution 
and  the  statute,  It  is  not  allowed  to  do  di- 
rectly, and  tbe  spirit  and  Intent  of  the  law 
be  thus  evaded  and  defeated?  Corporations 
thus  formed  could  be  regarded  in  no  other 
light  than  the  agents  of  the  Baptist  Church, 
and  each  local  Baptist  church,  the  members 
of  which  .  were  thus  Incorporated,  so  far  as 
benefits  and  privileges  were  concerned,  would 
occupy  precisely  the  same  attitude  and  derive 
the  same  advantages  as  if  the  local  church 
Itself  were  Incorporated.  In  the  case  of  Gal- 
lego's  Ex' re  V.  Attorney  General,  3  Leigh, 
450,  Tucker,  P.,  after  reviewing  the  history 
of  legislation  with  reference  to  church  prop- 
erty and  charitable  bequests,  on  page  477 
says:  "No  man  at  all  acquainted  with  tbe 
course  of  legislation  In  Virginia  can  doubt  for 
a  moment  the  decided  hostility  of  the  legis- 
lative power  to  religious  incorporations.  Its 
Jealousy  of  the  possible  Interference  of  re- 
ligious establishments  In  matters  of  govern- 
ment, if  they  were  permitted  to  accumulate 
large  possessions,  as  tbe  church  has  been 
prone  to  do  elsewhere,  is  doubtless  at  the  bot- 
tom of  this  feeling.  The  legislature  knows, 
as  was  remarked  by  counsel,  that  wealth  Is 
power.  Hence  tbe  provision  in  the  bill  of 
rights;  bence  the  solemn  protest  of  tbe  act 
on  the  subject  of  religious  freedom;  bence 
the  repesii  of  the  act  incorporating  tbe  Epis- 
copal Church,  and  of  that  other  act  which  In- 
vested the  trustees  appointed  by  religious  so- 
cieties with  power  to  manage  tbelr  property; 
hence,  too,  in  part,  the  law  for  tbe  sale  of 
glebe  lands;  bence  the  tenacity  with  which 
applications  for  permission  to  take  property 
In  a  corporate  character  (even  the  necessary 
ground  tor  churches  and  graveyards)  have 
been  refused.  The  l^slatnre  seems  to  have 
been  fearful  that  the  grant  of  any  privilege, 
however  trivial,  might  serve  but  a*  an  enter- 
ing wedge  to  greater  demands." 

The  law  under  which  tills  controversy 
arises  descended  to  us  from  the  state  of  Vir- 
ginia. In  the  constitution  of  that  state 
(Const  1851,  art  4,  i  32}  It  was  proTided  that 


"the  general  assembly  should  not  grant  a 
charter  of  Incorporation  to  any  church  or  re- 
ligions denomination,  bat  might  secure  the 
title  to  church  property  to  an  extent  to  be 
limited  by  law";  and  the  same,  In  substance. 
Is  found  In  the  constitution  of  this  state  (ar- 
ticle 6,  i  47).  It  is  not  our  province  to  pass 
on  the  propriety  of  the  law,  but  to  construe 
and  apply  It  as  we  find  It  It  is  contended 
that  a  corporation  formed  for  the  purposes 
set  forth  in  the  agreement  signed  by  tbe  pe- 
titioners would  be  neither  a  church  nor  a  re- 
ligious denomination;  but  If  they  assume  the 
duties  of  the  Baptist. Church  in  their  locality, 
promote  religion  by  aiding  In  the  support  of 
Baptist  ministers  engaged  In  preaching  the 
gos^l,  by  aiding  In  the  erection  of  houses  of 
worship,  and  by  collecting  and  disbursing 
funds  for  these  purposes,  It  makes  little  dif- 
ference what  name  they  may  assume;  they 
take  upon  themselves  tbe  main  duties,  re- 
sponsibilities, and  avowed  objects  of  the 
church,  and  thus  t>ecome  the  right  hand  of 
the  church  they  represent.  In  my  opinion.  If 
the  charter  they  ask  for  were  granted,  it 
would  afford  this  church  and  every  other 
church,  of  whatever  denomination,  an  easy 
means  of  evading  tbe  law,  and  would.  In  ef- 
fect be  granting  a  charter  to  the  church. 
For  these  reasons,  tbe  pecemptory  mandamns 
Is  refused,  and  the  petition  dismissed. 


GARTER  T.  TYLER  COUNTT  COURT. 
(Supreme  Court  of  Appeals  of  West  Ylrginla. 
Jan.  25,  1899.) 
Oil  Lba98~Taxatioh— Rbaltt— Pbrsohaltt. 

1.  Where  a  party  holds  a  lease  upon  land  for 
oil  and  gas  purposes,  upon  the  usual  terms  and 
conditions,  paying  one-eighth  of  the  oil  prodaced 
as  royalty,  the  oil  while  it  remains  In  situ  aiust 
be  regarded  as  realty,  and  aa  remaining  the  prop- 
er^ of  tbe  ieseor  until  brought  to  the  surface. 

2.  Tbe  prospective  production  of  oil  from  sodi 
well  cannot  be  properly  charged  to  the  lessee, 
on  the  personal  property  books  of  tbe  county. 

3.  Under  chapter  29  of  the  Code,  which  pro- 
vides for  tbe  assessment  of  taxes,  the  words 
"pOTBonat  property,"  as  therein  osed,  shall  in- 
clude ail  fixtures  attached  to  the  land,  if  not  in- 
cluded in  the  valuation  of  such  land  entered  in 
the  proper  land  book. 

CByllabus  by  tha  Court) 

Error  to  circuit  court,  Tyler  countar;  T.  P. 
Jacobs,  Judge. 

Application  of  John  J,  Carta:  to  the  eonn- 
ty  court  of  Tyler  county  for  relief  against 
erroneous  assessmmt  From  tbe  judgment 
petitioner  brings  error.  Modified. 

John  H.  McCoy  and  Robert  McEldowney, 
for  plaintiff  In  error.  Antlumy  Smltb,  for 
defendant  In  error. 

ENGLISH,  J.  John  J.  Carter  gave  notice 
to  the  prosecuting  attorney  of  Tyler  county 
that  on  the  17th  day  of  January,  1894,  he 
would  apply  to  the  county  court  of  said 
county,  under  sections  04,  8S,  96,  and  97  of 
cfaapt^  29  of  the  Code,  for  relief  agalost  an 
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erroneous  asgesBment  on  the  personal  proj^ 
erty  books  of  said  county,  In  which  he  datm- 
ed  he  was  erroneously  charged  with  oil  at  a 
ralnation  of  ¥81,000,-90  oil  wells,— and  that 
be  would  introduce  evidence  of  such  charge, 
and  move  said  county  court  to  enter  an  or- 
der granting  him  relief  from  such  erroneona 
assessment  In  pursuance  of  said  notice, 
Carter  presented  his  petition,  specifying 
therein  that  he  was  assessed  with  90  oil 
wells,  at  a  valuation  of  $81,000,  and  with 
172,000.  as  the  value  of  capital  used  by  him 
in  bis  business,  also  setting  forth  therein  the 
reasons  why  said  assessments  were  illegal 
and  erroneous.  The  prosecuting  attorney 
objected  to  the  consideration  of  so  much  of 
the  applicant's  petition  as  referred  to  the 
assessment  of  the  Item  of  (72,000,  value  of 
machinery,  etc.,  as  stated  In  column  18  of 
said  personal  property  boolc,  upon  the  ground 
that  no  notice  of  the  Intention  of  said  peti- 
tioner had  been  given  him  that  he  would  ask 
the  court  to  be  released  from  the  payment 
of  taxes  upon  said  item,  to  which  objection 
the  petitioner  replied  generally.  As  to  this 
objection  the  record  shows  that  due  notice  of 
the  said  petition  was  given  the  prosecuting 
attorney,  and  that  he  appeared  ou  behalf  of 
the  state,  and  objected  to  the  consideration 
by  the  court  of  so  much  of  the  applicant's 
petition  as  refers  to  the  assessment  of  the 
item  of  ¥72,000,  value  of  machinery,  etc.,  as 
stated  in  column  18,  and  agreed  that  the 
said  petition  be  continued  until  the  6tb  of 
February,  1894,  which  had  the  effect  of 
waiving  the  notice  required  by  statute,  the 
only  object  of  which  being  that  the  interest 
of  the  state,  county,  and  district  might  be 
represented  In  the  matter.  Xow,  It  appears 
that  the  sum  of  $72,000  was  assessed  upon 
the  engines,  boilers,  rigs,  and  appurtenances, 
ench  as  casing,  etc.,  belonging  to  the  00  welts 
in  the  proceedings  mentioned.  This  machin- 
ery and  the  appliances  connected  therewith 
were  In  uae  by  the  petitioner.  Carter,  In  the 
production  of  oil  from  the  wells  be  had 
leased;  and,  in  determining  whether  this 
property  was  properly  placed  upon  the  per- 
sonal property  books  of  said  county,  we 
must  determine  whether  they  should  be 
classed  as  realty  or  jiersonalty. 

I  am  not  unaware  of  the  diversity  of  opin- 
ion expressed  by  text  writers,  and  the  al- 
most Irreconcilable  conflict  of  decisions  by 
the  different  courts,  which  would  necessarily 
be  encountered  in  investigating  the  question 
as  to  when  machinery  and  appliances  used 
by  tenants  In  the  prosecution  of  the  various 
industries  and  mining  operations  upon  the 
lands  of  their  lessors  are  to  be  considered 
personalty,  and  when  realty;  but  we  are 
spared  the  labor  and  perplexity  attending 
this  Investigation  by  our  statute,  which  pro- 
vides (Code,  c.  29,'  {  46)  that  the  "words  'per- 
sonal property'  as  used  In  this  chapter  shall 
Include  all  fixtures  attached  to  laud,  if  not 
Included  In  the  valuation  of  such  land  en- 
tered In  the  proper  land  book."   The  ma- 


chinery and  appliances  about  these  90  oil 
wells  appear  to  have  been  assessed  to  the 
petitioner,  Carter,  at  $800  each,  or  $72,000 
for  the  whole.  The  question  as  to  whether 
such  assessment  was  excessive  or  not  was  a 
question  of  fact,  which  was  passed  upon  by 
the  county  court  after  bearing  testimony  In 
behalf  of  both  parties,  the  court  finding  that 
the  property  was  not  excessively  valued  for 
taxation.  The  evidence  was  certified,  and 
the  case  appealed  to  the  circuit  court,  and 
the  finding  of  the  county  court  was  affirmed 
by  that  court;  and,  while  there  may  be 
some  slight  conflict  in  the  testimony  as  to 
the  valuation  of  the  property,  this  court 
would  not  undertake  to  disturb  the  finding 
of  the  county  court,  or  to  place  a  proper  as- 
sessment of  valuation  on  said  property,  espe- 
cially when  the  county  court  was  confrouted 
with  the  witnesses  and  heard  their  testi- 
mony. The  ruling  of  the  county  court  and 
circuit  court,  therefore,  as  to  this  property 
being  properly  placed  ou  the  personal  prop- 
erty book,  and  the  assessment  not  being  ex- 
cessive as  applied  to  the  machinery  and 
appliances,  is  affirmed. 

The  prosecuting  attorney  also  objected  to 
the  conedderation  of  an  affidavit  presented 
with  said  petition,  made  by  one  S.  G.  Fyle, 
who  stated  therein  that  In  the  spring  of  1893 
he  assisted  J.  K.  Smith,  assessor  of  Tyler 
county,  W.  Va.,  In  making  out  said  assessor's 
books,  and  extending  levy  on  same,  and  that 
It  was  his  Information  tliat  the  several  oil 
wells  In  and  about  the  town  of  SIstersville, 
consisting  of  rig,  engine,  t>oiler,  casing,  and 
other  appurtenances  thereto  for  the  purpose 
of  operating  for  oil.  were  assessed  at  $800 
each  respectively,  for  the  purpose  of  taxation, 
and,  in  addition  thereto,  the  several  weU» 
south  of  said  town  of  SIstersville,  Tyler  coun- 
ty, aforesaid,  within  said  county,  producing 
petroleum  oil,  were  assessed  upon  a  produc- 
tion of  10  barrels  per  day  from  the  1st  of  April, 
1893,  for  the  said  ossefisment  year,  begin- 
ning at  10  barrels  on  April  1,  1893,  and  run- 
ning down  to  nothing  on  April  1,  1894,  or  an 
average  of  10  barrels  per  day  for  six  months,^ 
and  10  days  at  an  assessed  value  of  50  cents 
per  barrel.  The  wells  north  of  said  town 
were  assessed  at  a  dally  production  of  15 
barrels  per  day,  on  the  same  basis  as  the 
10-barrel  wells,  at  the  same  rate  per  barrel, 
and  for  the  same  length  of  time.  Which  ob- 
jections of  the  prosecuting  attorney  were  sus- 
tained, and  thereupon  the  court  proceeded  to 
hear  the  evidence  of  said  3.  O.  Pyle,  which 
was  reduced  to  writing,  and  signed  by  him, 
whicb  fact  makes  it  unnecessary  for  us  to 
pass  upon  the  propriety  of  the  action  of  the 
court  as  to  the  exclusion  of  the  affidavit  of 
said  Fyle. 

The  depositions  of  John  Carter  and  otbei' 
witnesses  were  taken  In  open  court,  and  the 
petitioner,  by  his  attorneys,  moved  the  court 
to  strike  from  said  personal  property  book 
the  entry  of  the  assessments  against  Carter 
for  the  year  1893;  which  motion,  being  ar- 
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gaed  and  ooiulilered  by  the  court,  was  orer 
rated,  the  court  holding  that  said  property 
was  not  exceaslTdy  rained  for  taxation,  and 
that  It  belongs  on  the  property  books.  To  this 
oplntoQ  of  the  conrt  the  petitioner,  by  his  at- 
torneys, excepted,  and,  on  his  motion,  the  conrt 
certified  all  the  erld^ce  taken  Intbecase;  and 
from  these  proceedings  of  said  county  court,  on 
March  IS,  ISM,  John  J.  Carter  obtained  an  ap- 
peal to  the  circuit  court  of  Tyler  county.  On 
the  15th  of  Angost,  1804,  the  appellant,  John  J. 
Carter,  by  his  attorney,  filed,  with  the  papers 
of  the  cause,  a  copy  of  the  entry  of  the  per- 
sonal property  of  said  Carter  on  the  property 
books  of  Tyler  county  for  the  year  1898;  also 
44  copies  of  certain  oil  leaser  deeds,  and  as- 
signments of  oil  leases,  which  are  copied  in 
the  record.  On  the  17th  of  December,  1894, 
said  ^peal  was  heard  by  the  circuit  court, 
and  the  Judgment  of  the  connty  court  appealed 
from  was  affirmed,  and  from  this  Judgment 
of  the  circuit  comt  this  writ  of  error  was 
obtained. 

Did  the  drcolt  conrt  err  In  affirming  the 
Jn^cment  of  the  county  court,  and  thereby 
b<ddlng  that  the  proper^  of  the  plaintiff  In 
error,  comistlng  of  the  prospectlTe  product 
of  00  oil  wells  for  the  year  1803,  was  not 
ezceBslvely  valued  for  taxation,  and  that  the 
same  was  properly  placed  on  the  personal 
property  books?  In  determining  this  ques- 
tion, It  is  proper  that  we  should  first  consider 
the  nature  and  character  of  the  contract  be- 
tween the  lessor  and  the  Iraaee.  One  of  the 
main  features  of  the  contract  embodied  In 
these  leases  is  that  the  lessee  shall  put  down 
the  wells  and  bring  the  oil  to  the  surface;  and. 
when  thus  produced,  the  landlord  Is  to  have 
one-eighth  as  rent  or  royalty,  and  the  lenee 
seren-elghths.  While  the  otl  remains  In  the 
cavities  of  the  rocks  in  situ,  this  court  has 
held,  In  Wilson  v.  Youat,  43  W.  Va.  826,  28 
S.  EL  781,  and  Williamson  v.  Jones.  39  W.  Ya. 
281, 19  8.  E.  486,  that  it  is  part  of  tbe  realty. 
The  lessee  may  drill  the  well  to  the  sand  or 
roA  In  which  tbe  oil  Is  contained;  but  the  oil* 
does  not  change  its  character  from  realty  to 
personalty,  or  any  portion  of  its'  ownership, 
Tmtn  It  is  brought  to  fbe  snrtece,  and  then 
■era-eighths  of  it  becomes  the  iMroperty  of  tbe 
lessee. 

Can  we  say  that  ttie  eommladoner  of  the 
revenue  of  Tyler  connty,  on  the  lit  of  Aiuil, 
1893,  In  assessing  the  prospective  product  of 
the  90  wells  as  the  property  of  the  leasee, 
John  J.  Carter,  was  right?  While  be  was  the 
owner  of  the  wells  that  had  been  drilled  In 
the  rodcB,  they  were  merely  the  conduit 
Uirough  whteh  the  oil  might  be  drawn  to  tbe 
surface,  and  he  had  the  privilege  of  pumping 
It  to  the  surface;  but  the  oil  in  its  place 
among  the  rocks  was  not  his,  and  might  pos- 
sibly never  be.  See  State  v.  OU  Q>..  42  W. 
Va.  102,  24  S.  B.  688.  Again.  It  Is  part  of 
the  history  of  this  ofl  territory  that  what 
might  be  a  producttre.  playing  well  this  week 
or  this  month  may  not  be  worth  pumping 
next  week  or  next  month.   Aside  from  all 


this,  said  Carter,  on  the  1st  of  April,  1893,  was 
the  owner  of  no  oil,  the  product  of  the  year 
commencing  on  that  day;  and  he  could  not 
be  assessed  on  property  that  he  had  not  yet 
acquired,  and  It  would  be  too  speculative  to 
assess  him  on  property  that  he  might  there- 
after acquire  by  future  exertion.  Now,  tbe 
doty  which  tbe  assessor  attempted  to  perform 
in  this  Instance  is  required  by  section  54  of 
chapter  29  of  the  Code,  whlCh  provides  that 
"It  shall  be  the  duty  of  the  assessor,  as  soon 
as  possible  after  the  first  day  of  Apr^  in  each 
year,  to  ascertain  all  personal  property  sub- 
ject to  taxation  In  his  district  with  the  value 
thereof  and  the  name  of  tiie  person  to  whom 
the  same  ought  to  be  assessed,  and  to  make 
proper  entry  thereof  in  bis  personal  prc^rty 
book."  If  the  assessor,  in  pursuance  of  this 
statute,  had  gone  to  John  J.  Carter  on  the 
1st  day  of  April,  1893,  and  required  him  to 
return  a  list  of  his  personal  property  under 
oath,  he  surely  could  not  have  returned  one 
gallon  of  oil  as  the  prospective  product  of 
said  90  wells  for  the  year  commencing  April 
1, 1893,  and  ending  April  1, 1894,  for  the  pUIn 
reason  that  no  portion  of  the  oil  underlying 
his  leases,  while  It  remained  beneath  the  sur- 
face, was  his  property.  Section  40  of  chap- 
ter 29  of  tlie  Code  provides  that  "as  to  real 
property  the  person  who  by  himself  or  his 
tenant  has  the  freehold  in  his  possession, 
whether  in  fee  or  tor  life,  shall  be  deemed 
the  owner  for  the  purpose  of  taxation."  See. 
also,  opinion  of  Holt  J-.  in  State  v.  OH  Co., 
42  W.  Va.  102,  24  8.  E.  688.  and  United  States 
Ooal,  Iron  &  Mfg.  Co.  v.  Randolph  Oounty 
Court,  88  W.  Va.  201,  18  S.  B.  566  (Syl.  point 
2).  We  are  not,  however,  required  to  pass  on 
the  question  as  to  what  party  should  be  as- 
seseed  with  tbe  oil  In  situ  in  this  case,  but 
do  bold  that  It  is  not  assessable  as  personalty. 
I  therefore  hold  that  the  assessor  of  Tyler 
county  Improperiy  placed  upon  the  personal 
property  books  of  said  county,  as  tbe  property 
of  said  John  J.  Carter,  90  oll.wdls,  valued 
for  the  year  commencing  April  1,  1898.  at 
$87,750,  and  that  the  county  court  errtmeous- 
ly  held  that  said  property  belongs  on  tbe  per- 
sonal property  books.  I  am  further  of  opinion 
that  the  circuit  ponrt  erred  In  affirming  tbe 
Judgment  of  said  connty  court  Tbe  Judg- 
ment complained  of  Is  therefore  reversed  so 
far  as  it  holds  that  said  Carter  was  properly 
assessed  with  the  Item  of  (87.760  as  the  pros- 
pective product  ot  said  90  wrils  as  personal 
property. 


STEWART  V.  NORTHERN  ASSUH.  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  17.  180&) 

FOBBIQS  CO.\TRACT8— IHVAUDITT  — OjlRNiaHHC!(T 

— Pathbnt  bt  aARNisiiBB— ErracT. 
1.  Wbllp  the  jndgment  of  a  competent  court 
of  any  state  that  has  Jurisdiction  over  the  person 
or  tubject'tnatter  1b  conclusive  upon  the  merits 
of  the  controversy  in  everr  state,  a  court  of 
soother  state  has  not  the  power,  without  serv- 
ice of  process  or  voluntary  appsarance,  to  rcn- 
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der  a  Jod^ent  on  a  contract  that  Is  abaolatelr 
Tmd.  nnder  tta*  statntes  of  the  state  where  it  is 
made. 

2.  If  such  a  Told  contract  is  Boed  on  by  a  for- 
eign attachment  In  a  foreign  jurisdiction,  the 
gamisbee  most  make  defense  to  the  action,  or 
notif;,  it  i^cticable,  his  absent  creditor  of  the 
pendency  of  the  attachment  proceedings,  that 
ancb  creditor  may  make  such  defense;  other- 
vise,  a  indKm«Dt  rendered  by  defanit  will  not 
protect  the  garnishee  when  sued  by  bis  creditw. 

Brannon,  dissenthig. 

(SyllsbuB  by  the  Coart.) 

Error  to  circnlt  conrt,  Hancock  county;  H. 
C  Herr^,  Judge. 

Action  by  Mary  A.  Stewart  against  the 
Northern  Assurance  Company.  From  a 
judgment  In  favor  of  plaintiff,  defendant 
brings  error.  Affirmed. 

Ersklne  &  Allison,  for  plaintiff  In  error. 
Huff  &  Donehoo,  for  defendant  In  error. 

McWHORTKR,  J.   Mary  A.  Stewart,  a  mai^ 
rled  woman,  was  the  owner  of  an  hotel  and 
furniture   In   New   Cumberland,  Hancock 
county,  which  was  Insured  by  the  Northern 
Assurance  Company  of  London,  England, 
'Which  had  Its  central  or  principal  office  In 
the  United  States,  at  Cincinnati,  Ohio.  A 
loss  occurred  by  Are,  which  was  duly  ad- 
Justed  at  ^1,700;  and,  before  the  money  was 
paid  to  the  assured.  Porter  &  Co.,  a  corpora- 
tion doing  business  at  New  Cumberland, 
brought  an  action  before  Louis  Hauser,  a 
Justice  of  the  peace,  at  Cincinnati,  Ohio,  on 
a  store  account  against  Mary  A  Stewart,  and 
sued  out  an  attachment  against  the  property 
of  said  Stewart,  and  cited  the  said  assurance 
company  to  answer  as  garnishee,  as  the  debt- 
or of  said  Stewart   In  obedience  to  the 
summons  duly  served  on  it,  the  company  ap- 
peared and  answered,  admitting  Its  Indebted- 
ness to  Stewart,  when  the  justice  heard  the 
case,  rendered  Judgment  against  the  defend- 
ant, and  Issued  an  order  against  the  gar^ 
nlshee  requiring  It  to   pay  $251.07,  the 
amount  of  Porter  &  Co.*B  Judgment,  which 
It  did  on  the  16th  of  June,  1882.   On  the 
27th  of  July,  1892.  Mary  A  Stewart  brought 
ber  action  against  said  assurance  company  In 
the  circuit  court  of  Hancock  county,  upon 
her  policy  of  Insurance,  to  recover  the  said 
sum  of  $1,700.   The  defendant  appeared,  and 
filed  a  special  plea  In  writing,  setting  up  the 
payment  made  by  it  nnder  the  said  proceed- 
In^  In  Cincinnati  of  $251.07,  and  paid  into 
conrt  the  residue  of  the  |1,700,  with  its  in- 
terest; to  the  filing  of  which  special  plea 
pLiIntlff,  by  counsel,  objected,  which  objec- 
tloQ  was  by  the  conrt  OTerruIed,  and  the 
plea  allowed  to  be  filed,  and  leave  was  grant- 
ed to  plaintiff  to  file  a  special  replication 
thereto  by  the  1st  of  April,  1893.   To  the 
special  plea  of  defendant,  plaintiff  tendered 
ber  special  r^llcatlon,  In  writing,  averring 
that  at  the  time  the  contract  mentioned  in 
said  special  plea,  and  upon  which  the  al- 
le^d  Judgment  of  Porter  &  Co.  was  recov* 
ered.  was  made,  plaintiff  vas,  and  still  la, 
m  married  woman,  nnder  coverture,  domt 


died  and  resident  In  the  state  of  West  Vir- 
ginia, and  then  and  ever  since  and  there  liv- 
ing with  and  not  st^parate  from  her  husband, 
William  Stewart,  and  the  said  contract  was 
made  In  the  state  of  West  Virginia,  while 
she  was  BO  under  coverture,  domiciled,  resi- 
dent, and  living  with  her  husband  as  afore- 
said, and  this  she  was  ready  to  verify,  where- 
fore she  prayed  Judgment,  etc.,  to  the  filing 
of  which  special  replication  the  defendant 
objected,  which  objection  the  court  over- 
ruled, and  permitted  the  same  to  be  filed,  to 
which  ruling  of  the  court  defendant  except- 
ed. On  the  15th  day  of  May,  1887,  the  case 
being  called,  and  neither  party  requlrtng  a 
Jury,  by  consent  the  matters  arising  on  the 
issue  were  submitted  to  the  court  In  Hen  of 
a  Jury;  and  the  conrt,  having  considered  the 
evidence  adduced  and  the  arguments  of  coun- 
sel, rendered  Jndgment  for  the  plaintiff  for 
the  said  sum  of  ¥2i51.07  and  costs  of  the  ac- 
tion. The  defendant  moved  to  set  aside  the 
finding  and  judgment,  and  grant  it  a  new 
trtal,  on  the  ground  that  the  same  is  con- 
trary  to  the  law  and  evidence,  which  motion 
the  court  overruled,  and  the  defendant  ex- 
cepted. The  bill  of  exceptions  shows  that 
the  proceedings  before  Justice  Hauser  were 
regular,  and  the  transcrtpt  thereof  properly 
attested,  certified,  and  proved,  and  it  was 
agreed  by  the  parties  that  the  transcript 
should  not  be  copied  into  the  record,  and 
that,  aa  proven,  It  established  and  proved 
every  allegation  of  fact  contained  In  defend- 
ants special  plea  as  to  the  proceedings  in 
said  action  and  the  Jndgment  by  Justice 
Hauser  against  defendant,  as  garnishee,  and 
the  payment  by  It,  In  obedience  to  the  order 
of  said  Justice,  on  June  16,  1892,  of  (261.07. 
It  was  also  agreed  tbat  It  was  proven  that 
defendant,  at  the  time  It  was  proceeded 
against  as  garnishee,  had  complied  with  the 
laws  of  the  state  of  Ohio  with  respect  to 
foreign  Insurance  companies  doing  business 
In  that  state,  and  was  subject  to  be  proceed- 
ed against  in  the  courts  of  said  state  as  pro- 
vided by  the  laws  thereof  applicable  to  for- 
eign Insurance  companies  doing  business 
therein,  and  which  evidence  was  by  the  court 
not  copied  Into  the  record.  It  was  aim 
agreed  that  the  plaintiff  proved  by  witness- 
es all  the  matters  of  fact  alleged  in  her 
special  replication.  The  facts  and  allega- 
tions both  of  tbe  special  plea  of  defendant 
and  plaintiff's  special  replication  thereto 
were  admitted  by  both  parties  to  be  proved 
at  the  trial,  all  of  which  is  set  forth  in  the 
bill  of  exceptions.  Defendant  applied  for, 
and  obtained,  a  writ  of  error,  making  the  fol- 
lowing assignments:  First,  because  the  clr^ 
cult  conrt  should  have  rejected  the  special 
replication  of  the  plaintiff  to  tbe  defendant's 
special  plea,  or  should  have  austalned  the 
demurrer  to  said  replication;  second,  be- 
cause the  court  erred  In  giving  effect  to  aatd 
replication,  and  in  treating  the  facts  therein 
set  up  as  affecting  the  Jurisdiction  of  Justice 
Hanser  to  render  th«  judgment  pleaded  la 
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the  defendant's  special  plea;  third,  tbe  coart 
erred  In  oTemiUng  defendant's  motion  for  a 

new  trial. 

Appellant's  coonsel.  In  tbelr  brief,  say: 
"The  fact  that  Mary  A.  Stewart  was  a  mar- 
ried woman,  residing  and  contracting  In  a 
state  where  tbe  laws  at  the  time  held  her 
perBonal  contract  Told,  would.  If  It  had  been 
pleaded  in  the  Ohio  court,  have  been  a  com- 
plete defense  to  the  action  of  Porter  &  Co., 
because  the  courts  everywhere.  In  tbe  ex- 
ercise of  their  undoubted  Jurisdiction,  give 
force  and  effect  to  the  lex  loci  contractus." 
They  further  say:  "There  Is  no  evidence  that 
the  garnishee  knew  that  she  was  a  married 
woman,  and  tbe  law  did  not  require  it  to  be 
concerned  with  any  fact  not  affecting  the 
jurisdiction  of  the  court,"— and  cite  Blaclf, 
Jndgm.  §  595,  In  support  of  their  proposition. 
Their  position  Is  correct  to  the  extent  said 
section  goes,  but,  by  their  proposition  that 
the  law  does  not  require  tbe  garnishee  to 
be  concerned  with  any  fact  not  affecting  the 
jurisdiction  of  tbe  court,  they  assert  that  the 
garnishee  owes  no  duty  to  Its  own  creditor 
In  tbe  premises,  which  Is  untenable.  In  Pen- 
noyer  t.  Neff,  95  U.  S.  714,  727,  Justice  Field, 
In  d^verlng  the  opinion  of  the  court,  says: 
"Substituted  service  by  publication,  or  In  any 
other  authorized  form,  may  be  sufDclent  to 
Inform  parties  of  tbe  object  of  proceedings 
taken  when  property  Is  once  brought  under 
the  control  of  the  court  by  seizure  or  some 
equivalent  act.  Tbe  law  assumes  that  prop- 
erty Is  always  In  the  possession  of  its  owner, 
in  person  or  by  agent;  and  It  proceeds  upon 
the  theory  that  Its  seizure  will  Inform  him, 
not  only  that  It  Is  taken  Into  the  custody  of 
the  court,  but  that  he  must  look  to  any  pro- 
ceedings authorized  by  law  upon  such  sel- 
snre  for  Its  condemnation  and  sale."  It  Is 
presumed  that,  when  property  In  the  posses- 
•ion  of  an  ag«it  Is  seized  on  legal  process, 
tbe  fact  Is  known  to  the  agent;  and  in  case 
of  garnishment  of  funds  in  the  hands  of  a 
debtor  of  the  defendant  who  is  a  nonresi- 
dent, and  not  served  with  process,  It  Is  clearly 
tbe  duty  of  such  garnishee.  If  practicable,  to 
notify  bis  creditor  of  the  proceedings,  that  he 
may  make  such  defense  therein  as  bis  rights 
and  Interests  may  require.  Appellant's  spe- 
cial plea  alleges  that  tbe  process  was  served 
on  It  on  Hay  2.  18^,  requiring  It  to  make 
answer  on  tbe  5tb  day  of  the  same  month, 
which  answer  it  filed  on  said  last-mentioned 
day,  wben,  "It  appearing  that  tbe  summons 
has  not  and  cannot  be  duly  served  on  the 
defendant  in  this  county,  this  cause  Is  con- 
tinued to  June  IB,  18&2,  at  nine  o'clock  a.  m., 
for  publication  of  notice,"  which  Is  the  entry 
made  by  the  jnsUce,  aa  alleged  In  the  special 
plea;  that  notice  was  doly  pnbllsbed,  and, 
at  tbe  time  mentioned.  Porter  &  Go.  appear^ 
ed,  and  proved  their  claim,  and  judgment 
was  rendered  against  tbe  defendant,  who 
failed  to  appear,  and  also  an  order  was  Is- 
■ued  oa  the  gamlBbee  to  pay  tbe  said  Judg- 
ment and  cuta,  which  order  waa  deUvend 


to  the  constable;  and  that  In  obedience 
thereto,  on  tbe  ICth  of  June,  1892,  the  gar- 
Ishee  paid  same.  In  Its  special  plea,  defend- 
ant wholly  failed  to  allege  that  It  had  uotl- 
fled,  or  attempted  In  any  way  to  notify,  the 
plaintiff.  Its  creditor,  of  such  proceeding. 
For  want  of  such  allegation,  the  plea  was 
not  sufficient  In  law,  and  the  objection  there- 
to should  have  been  sustained.  In  Morgan 
V.  Neville,  74  Pa.  St  52  (Syl.  point  3),  it  Is 
held  that  "a  garnishee  In  foreign  attachment, 
to  protect  himself,  must  give  notice  to  his 
own  creditor";  and  this  Is  manifestly  right. 
Pierce  v.  Railway  Co.,  36  Wis.  283  (SyL  point 
1);  also  8  Am.  &  Eng.  Enc  Law,  .m4.  and 
cases  there  dted;  Martin  v.  Railroad  G(k,  50 
Hun,  347,  3  N.  Y.  Supp.  82. 

It  Is  admitted  by  appellant  that  if  plain- 
tiff bad  appeared  and  pleaded  tbe  statute  of 
her  state  as  It  then  existed,  In  tbe  action  t>e- 
fore  Justice  Hauser,  tbe  claim  of  Porter  & 
Co.  must  have  been  defeated;  and  yet  with 
the  full  knowledge  of  tbe  proceedings 
against  her,  and  that  she  bad  no  notice  there- 
of, and  could  not  be  served  with  process,  it 
stood  by,  and  meekly  paid  out  her  money.  In 
obedience  to  tbe  justice's  order,  without  even 
attempting,  so  far  as  the  record  shows,  to 
notify  her  of  tbe  Jeopardy  of  her  property  Id 
Its  hands,  all  of  which  "smacks"  strongly  of 
collusion.  Appellant  cites  Virginia  Fire  & 
Marine  Ins.  Co.  v.  New  York  Carousal  Mfg. 
Co.  (Va.)  28  S.  E.  888,  In  support  of  its  spe- 
cial plea,  the  court  there  holding  that  "it  is 
a  settled  rule,  founded  upon  obvious  prin- 
ciples of  natural  justice,  that  a  garnishee 
cannot  be  lawfully  compelled  to  pay  ttie 
same  Indebtedness  twice.  Nothing  can  be 
more  clearly  Just  than  that  k  person  who  has 
been  compelled  by  a  court  of  competent  ju- 
risdiction to  pay  a  debt  should  not  be  com- 
pelled to  pay  It  over  again.  Consequently, 
where  be  is  In  such  a  situation  that  If  char- 
ged as  garnishee,  this  would  be  the  result, 
he  will  not  be  charged,  unless  bis  situation 
is  due  to  his  own  fault  or  neglect."  In  that 
case  it  Is  shown  that  the  garnishee  waa 
guiltless  of  any  fraud  or  collusion.  It  took 
all  the  necessary  steps  to  prevent  a  recovery 
In  a  suit  pending  In  a  North  Carolina  court 
for  the  same  debt,  pleading  tbe  garnishment 
in  the  Virginia  court  but  to  no  avail.  Tbe 
North  Carolina  court  refused  the  plea,  and 
rendered  Judgment,  and  Issued  execution,  and 
collected  the  money.  When  It  pleaded  the 
North  Carolina  judgment  execution,  and 
payment  In  answer  to  the  garnishment  in 
the  Virginia  court,  that  court  rejected  the 
plea,  and  rendered  judgment  which  was 
properly  reversed  by  the  supreme  court 

Appellee  Insists  that  Justice  Hansw  was 
without  jurisdiction  In  the  case,  because  of  the 
facts  set  up  In  her  special  replication,  and  that 
the  Judgment  rendered  by  said  Justice  la  void, 
and  not  entiUed  to  the  "full  ffUth  and  credit" 
provision  contained  In  section  1,  art  4,  Const 
U.  S.  The  appellee  cites  the  case  of  Bowler  v. 
Huston,  80  Grat  20%  where  it  la  dahued  the 
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question  Is  thoronsrhly  discussed;  but  it  caanot 
be  ^Id  to  cover  tbe  question  raised  In  tbe  case 
at  bar.  Tbat  was  an  action  to  enforce  a  per- 
sonal Judgment  rendered  by  a  New  York  court 
against  Bowler,  wherein  tbere  had  been  nei- 
ther service  of  process  nor  appearance  In  per- 
son or  by  attorney.  So,  there  was  nothing 
npoif  which  to  found  a  judgment,  and  the  rec- 
ord was  an  absolute  nullity,  and  no  question 
was  raised  of  a  Judgment  In  rem,  or  Involving 
a  garnishee  or  substituted  service  In  the  case; 
and  yet,  under  the  statutes  of  New  Yoric,  the 
Judgment  was  a  valid  personal  Judgment  as 
far  as  Bowler's  Interest  was  concerned  in  tbe 
firm  with  which  he  was  surety.  In  Cooper  v. 
Reynolds,  10  Wall.  308,  In  discussing  the  ques- 
tion of  Jurisdiction,  Justice  Miller  says:  "By 
Jurisdiction  over  the  subject-matter  is  meant 
tbe  nature  of  the  cause  of  action  and  of  the 
relief  sought;  and  this  Is  conferred  by  the 
sovereign  anthority  which  organizes  the  court, 
and  Is  to  be  sought  for  in  the  general  nature 
of  its  powers,  or  in  authority  specially  confer- 
red. •  •  •  White  the  general  rule  In  re- 
gard to  Jurisdiction  In  rem  requires  the  acttial 
seizure  and  possession  of  the  res  by  tbe  offi- 
cer of  tbe  court,  such  Jurisdiction  may  be  ac- 
quired by  acts  which  are  of  equivalent  Im- 
port, and  which  stand  for  and  represent  tbe 
dominion  of  the  court  over  the  thing,  and  in 
effect  subject  it  to  the  control  of  the  court. 
*  *  *  So,  the  writ  of  garnishment  or  at- 
tachment or  other  form  of  service,  on  a  party 
holding  a  fund  which  becomes  the  subject  of 
litigation,  bebiga  that  fund  under  the  Jurisdic- 
tion of  tbe  court,  though  the  money  may  re- 
main In  tbe  actual  ctistody  of  one  not  an  offi- 
cer of  the  coiu*t."  Under  tbe  statutes  of  tbe 
slate  of  Ohio,  Justice  Hauser  bad  general  Ju- 
risdiction, within  the  limitations  and  restric- 
tions contained  In  such  statutes,  In  all  cases  of 
tbe  nature  of  this  proceeding  before  him  bas- 
ed on  legal  and  valid  contracts  and  transac- 
tlons. 

While  a  Judgment  of  a  competent  court'  of 
any  state  that  has  Jurisdiction  over  the  person 
and  subject-msiier  is  conclusive  upon  the  mer- 
its of  the  controversy  In  every  state,  I  ques- 
tion tbe  power  of  the  court  of  another  state, 
without  service  of  process  or  volimtary  ap- 
pearance, to  render  a  Judgment  on  a  contract 
that  Is  absolutely  void  under  the  laws  of  the 
state  where  It  Is  made,  and  upon  which  con- 
tract a  Judgment  rendered  by  a  court  of  such 
last-mentioned  state  Is  void,  even  upon  process 
duly  served.  In  IVArcy  v.  Ketcbum,  11  How. 
16&,  It  was  held  that  "congress  did  not  Intend 
by  the  act  of  1S90  to  declare  that  a  Judgment 
rendered  in  one  state  against  the  person  oC  a 
citizen  of  another,  who  had  not  been  served 
with  process  or  voluntarily  made  defense, 
shonid  have  such  faith  and  credit  in  every 
other  state  as  It  had  In  the  courts  of  the  state 
in  which  It  was  rendered."  That  case  was 
based  on  the  statute  of  New  York  which  pro- 
vided that  when  Joint  debtors  were  sued,  and 
one  was  brought  Into  court  on  process,  if  Judg- 
ment ihoold  pats  for  plaintiff  he  should  bare 


Judgment  and  execution,  not  only  against  the 
party  brought  Into  court,  but  also  against 
other  Joint  debtors  named  In  the  original  pro- 
cess, In  the  same  manner  as  if  they  had  all 
been  taken  and  brought  Into  court  by  virtue 
of  such  process;  but  it  should  not  be  lawful  to 
issue  or  execute  any  such  execution  against 
the  body  or  against  the  acAe  property  of  any 
person  not  brought  Into  court 

It  could  never  have  been  contemplated  by 
the  framers  of  the  constitution  of  tbe  United 
States  to  iudude  among  Judgments  entitled 
to  "fuU  faith  and  credit,"  under  section  1,  art. 
4,  a  judgment  obtained  upon  a  contract  abso- 
lutely void  under  the  laws  of  the  state  where 
it  was  made,  and  upon  substituted  process.  It 
may  t>e  said,  then:  Where  is  the  protection 
afforded  the  garnishee  In  such  case?  On  the 
other  band,  what  protection  has  the  defend- 
ant, the  creditor  of  the  garnishee,  In  aadx  a 
proceeding?  Tbe  garnishee  has  better  facili- 
ties for  protecting  bis  interests  than  the  de- 
fendant He  is  served  with  process.  He 
knows  of  the  proceeding.  He  can  readily  ad- 
vise the  defendant,  bis  creditor,  thereof,  and 
make  his  defense  sure,  If  any  there  be;  while 
without  such  notification  the  defendant  re- 
mains In  profound  ignorance  of  tbe  proceeding 
until  his  property  Is  taken  from  him,  may  be 
on  a  valid,  just  claim  or  demand,  possibly  by 
the  connivance  of  the  plaintiff  and  the  gar- 
nishee, on  a  void  or  illegal  clalno.  In  White 
V.  Manufacturing  Co.,  29  W.  Va.  386,  1  S.  K 
572  <SyL),  it  Is  held  that  "a  judgment  rendered 
by  a  court  of  common-law  against  a  married 
woman,  either  In  her  own  name  or  In  the 
name  of  a  company  under  which  she  does  bus- 
iness, upon  a  contract  made  during  her  cover- 
ture, is  alMolutely  void;  and  an  execution  or 
suggestion  sued  out  upon  such  Judgment  Is 
Invalid  and  ineffectual  for  any  purpose,  and 
such  Judgment  may  be  assailed  collaterally  Id 
proceedings  upon  a  suggestion  thereon."  I 
fall  to  see  any  error  In  the  Judgmoit;  and  Oie 
same  Is  affirmed. 

NOTE  BY  McWHORTER,  J.  Since  the  fore- 
going opinion  was  handed  down,  I  find  the  case 
of  Railroad  Co.  v.  Naah  (Ala.)  28  South.  825, 
decided  in  June,  1898,  the  syllabus  of  which  is 
as  follows: 

"(1)  The  courts  of  one  state  have  no  jurisdie- 
tiOQ  to  attach  and  condemn  a  debt  due  to  and 
payaUe  to  a  nonresident  where  he  resides,  by 
service  of  process  on  his  debtw  as  garnishee,  in 
the  absence  of  personal  service  on  ^e  creditor 
within  the  state  ot  the  forum,  or  his  voluntary 
appearance. 

'\2)  The  payment  ter  the  garnishes  of  a  Judg- 
ment rendered  for  a  debt  against  a  nonresident 
without  personal  service  within  the  state  of  the 
forum,  or  voloDtary  appearance,  constitutes  no 
defense  to  a  subsequent  suit  by  the  judgment 
debtor  against  the  garnishee. 

"(3)  Tne  constitutional  provision  that  'fall 
faith  aud  credit  shall  he  given  in  each  state  to 
the  public  acts,  records  and  judicial  proceedings 
of  every  otha  state'  does  not  &p[ii\y  to  a  jud^;- 
ment  against  a  nonresident  debtor,  in  the  ab- 
sence of  personal  service  upon  him  withiii  the 
state  of  the  forom,  or  a  voluntary  appearance." 

BRANNON,  P.  (dissenting).  This  case  Is 
Important  In  prtnclple,  and,  rciiaidlng  tbe  de- 
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eUon  In  It  M  plainly  erroneous  and  contnur 
to  Oie  rl^t  of  tbe  defendant  under  tbe  constt 
tntion  of  the  United  Ststes,  I  muBt  dissent 

Mj  position  Is:  The  Justice  in  (MUo  had  ju- 
risdiction and  authority  under  tbe  law  of 
Ohio  to  render  the  judgment  against  the  gai^ 
nlBhee.  This  is  not  denied.  This  judgment 
had  the  effect  there  to  protect  the  defendant 
against  a  suit  by  Mrs.  Stewart  to  make  him 
pay  the  money  again.  HaTlng  tills  force  in 
Ohio,  it  must  have  the  same  force  in  every 
state,  under  die  United  States  consUtution, 
provMlng  that  "full  faith  and  credit  shall  be 
glrai  In  each  state  to  tbe  public  acts,  records 
and  judldal  proceedings  of  every  otbo:  state," 
and  the  act  of  congress  under  It  tiiat  jndg> 
meats  In  a  ooort  of  one  state  "shall  have  snch 
faith  and  credit  given  them  In  every  court 
within  the  United  States  as  they  have  by  law 
or  usage  In  the  courts  of  tbe  state  from  whlfdi 
they  are  taken."  We  do  not  go  behind  tbe 
Ohio  judfment  to  see  on  what  contract  in 
tevor  of  the  credltfHT  it  was  rendered,  whether 
good  or  bad,  void  or  not;  because  the  only 
quMtlott  is:  Had  the  court  Jurisdiction,  and 
did  it  give  judgment  protecting  the  garnishee 
there?  1  OreenL  Br.  1  fiia  "It  is  a  ques- 
tion of  constitutional  obligation,,  not  of  state 
policy,  whether  onr  conrts  will  enforce  a  judg- 
ment of  another  state  court  of  competent  ju- 
risdiction, having  jurisdiction  in  the  cue. 
When  a  judgmoit  or  decree  ot  the  court  of 
anothra:  state  te  soi^^t  to  be  enforced  In  a 
court  in  tills  state,  the  court  in  this  state  may 
biqnlre  Into  tiie  jurisdiction  of  the  court  which 
rendered  the  Judgment  or  decree;  and,  if  it 
appears  that  such  court  had  no  jurisdiction, 
the  Judgment  or  decree  Is  void,  but.  If  It  had 
jarisdiction,  tiie  jodgmoit  or  decree  Is  valid 
and  binding  In  this  state."  Stewart  v.  Stew- 
art, 27  W.  Va.  167.  "The  first  question  to  be 
determined  in  regard  to  a  judgment  of  an- 
other state,  after  jurisdictional  inquiries  have 
been  satisfactorily  answered,  is,  what  Is  Its 
effect  In  the  state  whence  It  was  taken?  The 
effect  which  It  has  there  is  precisely  the  effect 
whid)  must  be  accorded  to  it  in  every  other 
state.  It  must  not  be  given  any  greater  effect 
than  it  had  In  the  state  wherein  it  was  ren- 
dered. If  the  Judgment  appear  on  Its  face 
to  be  harsh  and  erroneous,  It  must  be  received 
and  enforced,  irrespective  of  its  harshness. 
The  pleas  which  m^t  be  made  to  It  at  home, 
and  those  only,  can  be  made  to  It  in  any 
other  part  of  tbe  Union."  2  Freem.  Judgm. 
i  576.  The  law  Is  that  It  Is  not  the  domicile 
of  the  owner  ot  the  debt  garnished  that  tests 
tiie  place  of  Jurisdiction  for  garnishment,  but 
tiie  qnestUm  whether  tbe  court  bad  control 
over  tbe  garnlBhed  debtor  within  Its  territory. 
Mooney  v.  Uanufacturlng  Co.,  34  U.  S.  App. 
BS2, 18  C  a  A.  421,  and  72  Fed.  82;  Douglass 
v.  Insurance  Oa,  138  N.  T.  200,  38  K.  E  038. 

Mrs.  Stewart  could  sue  tbe  company  In 
Otalih  and  therefore  It  could  be  garnlahed 
there.  "Foreign  corporations  are  subject  to  the 
process  ai  gamiahment  in  al  cases  In  which 
an  original  action  may  be  commenced  against 


tiiem  in  the  courts  of  this  state  to  recover  tbe 
debt  In  respect  to  wbidi  the  garnishment  pro- 
cess Is  served.  *  *  *  A  foreign  otoporar 
tion  doing  business  within  tiie  state  may  geor 
eraUy  be  made  a  garnishee  in  tiiat  state  wboi* 
by  the  laws  of  tbe  state,  service  of  protMa 
may  be  properly  made  upon  It  tiioeln;  wtien, 
according  to  the  jniisdictional  nde^  tiie'debt 
Is  payaUe  vrltbin  the  state,  or  the  corpontloa 
baa  within  lis  C(mtnd  pnqperty  beloogtaig  to 
the  principal  defendant."  2  Shinn,  Attadmu 
f  493.  "When  there  Is  stisnre  of  the  defend- 
ants propaty  at  the  commoicement  of  Hie 
actlim,  or,  in  ^mishment.  what  is  equiva- 
Imt  to  sdsure  at  that  time,  namely,  serrioe 
of  process  upon  the  garnishee,  accompanied  to 
both  cases  by  puUlcation  or  other  form  of 
substituted  swlce  against  a  nonre^eut  de- 
fendant, it  is  well  settled  that  such  procesa  la 
due  process  of  law  In  attachment  suits,  and 
that  a  judgment  so  rendered  will  devest  tbe 
defendant  of  his  titie  to  such  property*  and 
will  protect  the  garnishee  from  tbe  danger  of 
double  [wyment"  Beno,  Nonres.  %  211.  See 
Molyneux  v.  Seymour,  76  Am.  Dec.  671.  2 
Black,  Judgm.  |  852,  says:  '"nie  judgment 
of  a  foreign  court  of  competent  Jozladlctian. 
in  a  proceeding  In  tbe  nature  of  a  garnish- 
ment. Is  binding  and  <MuiclaBlve,  and  afCords 
a  complete  protectimi  to  the  garnishee,  and 
the  money  paid  under  it  cannot  be  recovered 
back  by  the  wlglnal  owner  of  tbs  debt  In  any 
actim  in  another  country."  Ganilshment  la 
a  proceeding  in  rem.  binding  evoywhere  (2 
Sblun.  Attacfam.  §  486;  76  Am.  Dec  671;  1 
GreenL  Ev.  i  S43);  at  least  so  far  as  the  iHrop- 
erty  garnished  and  Its  owner  are  oonoemed. 
"The  liability  of  prt^erty  bdonglng  to  non- 
residents to  be  attached  and  sold  under  legal 
process  Is  determined  by  the  law  of  the  state 
In  whldi  the  property  la  actually  situated, 
and  from  whose  courts  the  process  Issues,  and 
is  not  determined  by  the  law  of  the  state  in 
which  the  owner  resides.  Hence,  in  case  of 
conflict  between  tbe  laws  ot  these  two  states, 
the  law  of  tbe  former  governs."  Beno,  Non- 
res.  I  148.  "Where,  however,  tite  gwrotsbec 
is  a  resident  of  tbe  state,  tiie  fact  ttiat  tlie 
prlndpai  debtor  is  a  nonresident  will  not  af- 
fect tbe  validity  at  tbe  gamlabmait  iffoiceed- 
tngs,  because  attachments  are  permitted 
agabist  nonresident  debtors.  And  tbe  fact 
tiiat  tbe  principal  defendant  Is  served  by  pub- 
lication only  has  no  ^Cect  upon  tiie  Jurisdiction 
of  the  court,  when  tiie  proper^  or  debt  is 
within  the  power  of  the  court;  that  is  to  say. 
where  the  property  is  within  tbe  JurlsdictioB 
of  the  court,  or  the  debt  Is  payatde  tber^n.** 
2  Shinn,  Attachm.  861.  Bnt  the  0[^1od  by 
Judge  UcWborter  says  that  tbe  omtract  of  a 
married  womsD  was  void  in  West  VirgiiUa 
when  this  one  was  made.  That  Is  no  matter. 
The  question  is  the  force  of  the  Ohio  jndg^ 
ment  in  Ohio.  Rev.  St  Ohio.  H  4806,  5319, 
autbcffise  Jugdments  on  married  women's  con- 
IzactSL  Thus,  tbe  judgment  Is  not  void  there 
Tbe  position  of  Judge  McWborter  is  answered 
by  many  authorities.  Onr  own  ooort,  in  Black 
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T.  Smith,  33  W.  Ta.  780^  beld:    "When  a 
court  of  lav  In  the  state  of  Maryland,  having 
Jurisdiction  of  the  subject  and  person  of  the 
citizen,  renders  Judgment  In  a  cause  therein 
pending,  against  such  dtbten  for  money,  the 
Talldlty  of  such  Judgment  rendered  by  such 
court  cannot  be  questioned  In  the  courts  of 
*lils  state;  nor  will  the  courts  of  this  state 
look  into  the  transaction  upon  which  the  Ma- 
ryland judgment  Is  founded,  in  order  to  ascer- 
tain If  that  Judgment  ought  not  to  have  been 
gendered  by  the  court."   Johnson,  P.,  In  Stew- 
art T.  Stewart,  27  W.  Va.  173,  said:   "Bat  It 
is  not  on  the  ground  that  snch  suits  have  been 
uaiQtained  In  many  states  that  we  would  en- 
force a  decree  for  sach  cause  in  cor  own 
courts,  nor  would  we  sustain  It  twcause  it 
agreed  with  our  policy,  nor  refuse  to  enforce 
it  here  because  It  Is  hostile  to  our  policy. 
The  reason  why  we  would  enforce  a  decree 
rendered  by  a  court  of  competent  jurisdiction 
in  another  state  Is  the  fact  that  the  constitu- 
tion of  the  United  States  requires  us  to  do  so. 
For  the  wisest  purposes,  the  stat^  when  they 
formed  and  adopted  the  constitution,  provid- 
ed, in  section  1  of  article  4:    'Full  faith  and 
credit  shall  be  given  In  each  state  to  the  pub- 
lic acts,  records  and  judicial  pcoceedlngs  of 
every  other  state.'   If  this  clause  had  not  been 
Inserted  In  the  constitntlon,  and  rigidly  en- 
forced by  the  Judiciary  In  all  the  states,  our 
relations  as  states  to  each  other  would  have 
been  anything  but  harmonious.   Citizens,  by 
passing  from  one  state  to  another,  could  es- 
cape the  effect  of  their  contracts  and  obll- 
grationB.   It  Is  not  a  question  of  state  [X^cy 
whether  we  will  or  will  not  give  effect  to  the 
Judgments  of  courts  of  competent  Jurisdiction 
of  other  states.    It  is  a  question  whether  we 
win  In  good  faith  live  np  to  the  constitutional 
obligations  which  we  have  assumed."    In  Gil- 
christ T.  Land  Co.,  21  W.  Va.  115,  we  decided 
that,  "where  a  judgment  rendered  in  another 
state  is  sought  to  be  enforced  in  a  court  in 
this  state,  our  courts  may  inquire  Into  the 
Jurisdiction  of  the  court  which  rendered  It, 
and,  U  It  appear  that  the  court  which  render- 
ed the  Judgment  had  no  jurisdiction,  the  judg- 
ment or  decree  Is  void,  but.  If  It  had  jurisdic- 
tion. It  is  valid  and  binding  In  this  state; 
tltat,  in  deciding  what  ^ect  a  Judgment  ren- 
dered In  another  state  Is  to  have  in  this,  It 
must  be  regarded  as  well  settled  that  it  must 
ikove  the  same  effect  here  as  It  had  In  the 
state  where  it  was  rendered.  It  is  not  an 
open  qneetion  wheth»  we  will  enforce  the 
Judgments  and  decrees  of  another  state  ren- 
dered by  courts  of  competent  jurisdiction  hav- 
ing Jurisdiction  to  r^der  such  Judgment  or 
decree.   The  general  rule  Is  as  we  have  stat- 
ed it.   If  there  are  any  exceptions,  I  have 
not  been  able  to  find  them.  I  do  not  say  there 
can  be  none.   If  the  court  of  common  pleas  of 
Oolumbia  county  had  Jurisdiction  to  pro- 
nounce the  decree  rendered  there,  and  sought 
to  be  enforced  here,  we  must  give  full  faith 
and  credit  to  It,  and  enforce  It  here."  2  Black, 
Judgm.  I  888,  reads:  "As  to  whether  the  per- 


sonal disability  of  the  defendant,  at  the  time 
the  Judgment  was  rendered  against  him.  Is  a 
good  defense  to  an  action  on  such  judgment 
in  another  state,  the  question  depends  upon 
the  status  of  the  judgment  In  the  state  of  its 
rendition.  Its  validly  must  be  tested  by  the 
laws  of  that  state.  If  the  coverture,  infancy, 
or  Insanity  is  regarded,  in  the  state  where 
the  judgment  is  rendered,  as  making  the  judg- 
ment absolutely  void,  that  Invalidity  may  un- 
doubtedly be  shown  sgalnst  it  In  any  other  ju- 
risdiction. If,  on  the  othev  hand,  the  rendition 
of  a  judgment  against  such  a  peraon  is  re- 
garded, In  the  state  where  It  Is  given,  as  a 
mere  Irregularity  or  error  in  fact,  having  no 
greater  effect  than  to  make  the  judgment 
voIdaUe  on  a  propw  direct  proceeding  for  that 
piurpose,  then  It  will  not  be  a  good  defense  to 
an  action  on  the  judgment  in  anoth^  state. 
This  rule  Is  Illustrated  by  a  case  ruled  In 
Iowa.  •  *  •  The  defendant  ai^er«d 
that  the  Judgment  was  void  becanae  rendered 
while  he  was  a  minor.  •  •  •  The  dUef 
Justice  said:  'If  there  was  error  Ui  fact  In 
permitting  defendant  to  appear  by  attorney 
when  a  minor,  It  was  an  irr^ularlty,  and,  as 
such,  no  more  affected  the  validity  of  the 
jndgment  than  if  It  had  been  an  error  in  law. 
In  either  case  the  error,  whether  of  law  or 
fact,  does  not  render  a  judgment  void;  but  a 
party  may  have  bis  remedy  In  the  state  where 
the  Judgment  was  rendered,  either  in  the 
same  or  an  appelate  tribunal.  The  defense 
cannot  prevail  here;  for,  until  set  aside,  the 
judgment  would  have  full  force  and  effect  In 
Ohio,  and  is  entitled  to  the  same  here.  The 
error  does  not  go  to  the  Jurisdiction  of  the 
court,' "  And  the  theory  that  the  debt  of  the 
married  woman  Is  void  will  not  sustain  this 
decision.  It  is  void.  It  is  true,  in  West  Vir- 
ginia, in  a  court  of  law,  and  only  there;  for 
it  Is  a  valid  debt  In  equity,  binding  her  s^a- 
rate  estate.  The  money  garnished  for  it 
was  separate  estate,  and  traund  for  this  debt, 
under  our  own  law.  A  court  of  equity  would. 
In  this  state,  make  It  liable  therefor.  A  jus- 
tice In  Ohio  exercises  law  and  equity  jurisdic- 
tion, and  his  judgment  hinds  that  estate  for 
this  debt  as  a  decree  In  equity  would  here. 
Do  not  think  that  I  assert  that  the  p^sonal 
Judgment  against  Mrs.  Stewart  in  Ohio  binds 
her.  I  mean  that  It  binds  her  as  to  the  debt, 
so  as  to  protect  the  garnishee  from  second 
payment.  I  do  not  mean  that  it  would  fiu'- 
ther  bind  her. 

I  would  much  prefer  that  the  court  should, 
give,  as  the  reason  for  Its  decision,  the  rea- 
son given  in  Fierce  v.  Railway  Co.,  36  Wis. 
288,  and  Morgan  v.  Neville,  74  Pa.  St  52.- 
tbat  garnishee,  to  be  protected,  must  notify 
his  creditor,— than  to  place  the  decision  on  the 
untenable  ground  It  does;  though,  with 
Thomp.  Homest  &  Ex.  |  864,  I  do  not  think 
netlce  necessary,  as  I  have  not  found  It  sug- 
gested in  other  cases.  Publication,  as  dictat- 
ed by  the  law  of  Ohio,  is  legal  warning.  Nor 
did  the  company  have  to  plead  that  by  the 
law  of  West  Vlr^a  the  contract  was  void. 
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No  erldence  tUxvm  that  It  knew  ilie  wu  a 
married  woman,  in  Its  widespread  business, 
why  require  It  to  Inquire?  If  tbe  state  seize 
tbe  debt  In  its  bands,  shall  It  go  further? 
Shall  not  Mrs.  Stewart  bow  to  the  majesty  of 
tbe  republic,  which  makes  that  seizure  valid? 
Shall  she  assume  to  question  the  power  of  tike 
republic,  though  she  suffer  from  It,  If  she 
could  suffer  In  paying  a  Just  debt  for  grocer- 
ies, making  her  life  and  the  Utos  of  those 
dear  to  her  to  subsist?  Id.  864,  866,  shows 
this  to  be  an  unreasonable  requirement  Ne- 
braska and  Wisconsin  require  that  a  gar* 
nlshee  shall  plead  that  the  debtor  has  a  right 
to  tbe  garnished  debt  as  an  exemption,  but 
other  authorities  deny  It  Moore  t.  Railroad 
Co.,  43  Iowa,  385;  Jones  v.  Tracy,  75  Pa.  St 
417;  Conley  7.  Chllcote,  25  Ohio  St  320;  RaU- 
way  Co.  T.  May,  Id.  347.  I  hold  that  this 
state,  through  this  court,  should  give  to  the 
defendant  the  protection  which  the  constitu- 
tion of  the  republic  designed  to  give  to  all 
citizens  alike.  Mo  mere  sympathy  should  de- 
feat tills  hUfii  behest  of  tike  highest  municipal 
law. 

NOTB  BY  DBNT.  J.  The  assurance  com- 
pany doing  bnsiness  in  the  state  of  West  Vir- 
ginia must  be  presumed  to  Icnow  the  laws  there- 
of and.  having  insured  the  separate  property  of 
Mary  A.  Stewart,  a  married  wonkan,  most  be 
presumed,  after  the  custom  of  insurance  compa- 
nies, to  know  that  she  was  a  married  woman, 
and  what  were  all  her  rights  and  liabilities  with 
regard  to  said  property  under  the  laws  of  said 
state,  and  therefore  must  be  presumed  to  have 
known  that  her  separate  property  wan  not  sub- 
ject to  her  husband's  control,  nor  liable  for  the 
payment  of  his  debts;  and,  being  onder  bis 
coverture,  she  was  entitled  to  be  supported  by 
him,  and  that  any  simple  contract  debt  made  in 
relation  to  such  support  was  void  as  to  her,  and 
binding  on  her  husmnd  alone,  and  could  not  in 
any  mse  affect  her  separate  property,  as  the 
Isws  of  West  Virginia  then  stood.  Porter  &  Co., 
b^ng  residents  of  the  state  of  West  Virfcinia, 
must  also  be  presumed  to  be  fully  cognizant  of 
these  matters,  and  that  their  alleged  claim  was 
no  debt  against  Mrs.  Stewart,  bat  binding  on  her 
huslmnd  alone.  Knowing  this,  they  seek  a  re- 
mote foreign  tribunal,  and  npon  a  false  and 
fraudulent  affidavit,  for  they  knew  they  had  no 
debt  which  was  enforceable  against  the  separate 
estate  of  Mrs.  Stewart;  they  invoke  its  aid  to 
secretly  seize  and  wrongfully  appropriate  her 
property,  without  her  knowledge.  She  is  given 
no  notice  of  these  proceedings,  as  such  would  be 
fatal  to  them,  but  publication  is  made  in  a  local 
paper,  which  she  has  no  chance  of  seeing;  and 
thus  her  separate  property  is  fraudulently  seized 
and  appropriated  without  her  knowledge,  and 
her  deotor,  the  garnishee,  presnmably  with  full 
knowledge  of  her  rights  and  the  fraudulent  pur- 
pose of  the  plaintiffs.  Porter  &  Co.,  and  with  its 
agencies  in  tbe  state  of  West  Virginia,  makes 
no  effort  to  defend  the  action,  as  it  had  the 
right  to  do,  or  to  notify  her  thereof,  that  she 
imght  interpose  her  defense.  Why  did  the  gar- 
nishee thus  remain  silent?  There  caa  be  but  one 
answer,  and  that  Is  that  it  was  colluding  with 
Porter  &  Co.  to  unlawfully  apply  Mrs.  Stew- 
art's separate  estate  on  a  debt  for  whicb  it  was 
not  liable,  and  thus  perpetrate  a  fraud  upon  her 
without  her  knowledge.  The  Justice  was  not  to 
blame  in  the  matter,  for  be  was  imposed  upon 
by  the  fraudulent  conduct  of  tbe  plaintiff,  aided 
and  abetted  the  silence  of  the  garnishee. 
The  "coQstitntfon  and  majesty  of  the  great  re* 
public"  was  never  intended  to  be  a  cover  for 
such  fraudulent  practices, .  and  permit  persokks. 


by  collusion,  to  wrongfally  appropriate  the  prop- 
erty of  another  by  deceit  and  stealth.  This  judg- 
ment against  the  garnishee,  under  the  circum- 
stauces,  should  be  regarded  as  though  procured 
by  itself.  Smith  t.  Dickson,  B8  Iowa.  441,  10  N. 
W.  850.  The  saroression  of  the  tmth  often- 
times operates  to  perpetrate  a  fraud  aa  complete- 
ly as  tne  utterance  of  a  falsehood,  and  no  one 
should  be  permitted  to  take  advantage  of  a 
wrong  in  which  he  participates.  The  garnishee 
had  the  plaintifTs  separate  property,  and  it  wss 
io  duty  bound  to  defend  it  from  the  wrongful 
appropriation  of  others  to  debts  to  which  it  wus 
exempt,  or  notify  h^r  of  such  wrongful  attempt. 
Having  failed  to  do  either.  It  is  no  more  than 
right  tnat  it  should  bear  a  loss  incurred,  to  say 
the  least,  by  its  own  indifference.  Of  two  inno- 
cent parties,  the  one  whose  negligence  occa- 
sioned the  loss  should  bear  the  burden  thereof. 
I  concur  In  Judge  McWHOBTBB'S  opinion,  for 
the  foregoikkg  reasons. 


ROB  V.  TOWN  OP  PHILIPPI. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  20,  1800.) 

MDHICIPAL   CORPORATIOKS  —  IMPROVE II BXTS  —  IS- 

hbbtbdnbss— Mandamus — EvinsNos— 
Rkcohdh— Objbotions. 

1.  When  an  Incorporated  town  has  contmcted 
for  work  to  be  done  upon  its  streets,  which  work 
is  done  as  provided  in  the  contract,  accepted  by 
the  town,  and  orders  issued  upon  its  treasury 
for  the  amount  agreed  to  be  paid  therefor,  such 
orders  being  presented  and  payment  refused,  and 
the  holder  of  the  orders  sues  out  an  altemadre 
writ  of  mandamus,  and  defendant  files  his  re- 
turn and  answer,  offering  no  defense,  except 
that,  for  the  same  year  in  which  the  contract 
was  made  and  the  work  done,  it  had  already, 
prior  to  the  making  of  the  contract  created  a 
greater  amonnt  of  indebtedness  than  the  amoimc 
of  the  levy  it  was  authorized  to  make  upon  the 
taxable  property  and  persons  and  all  other 
sources  of  revenue  of  the  town  to  pay  it  for 
such  aikswer  to  be  suffldMit  to  defeat  recov- 
ery it  must  show  dearly  that  it  had  created 
such  indebtedness  to  the  full  extent  of  ita  au- 
thority to  levy  before  it  made  the  contract  with 
plaintiff,  or,  if  ita  said  prior  Indebtedness  had  not 
reached  the  full  limit  allowed  by  law.  it  sboald 
have  shown  that  It  had  actually  paid,  on  ac- 
count of  such  contract  for  which  Raid  orders 
were  issued,  the  amount  the  plaintiff  could  be 
entitled  to  receive  out  Of  such  levy. 

2.  The  certificate  of  a  recorder  of  an  incorpo- 
rated town,  stating  fiacta  which  app«ir  upon  the 
records  of  tbe  common  coundl  of  said  town,  sod 
not  certifying  copies  from  sudi  records,  is  not 
admissible  as  eviaence. 

3.  The  question  of  the  admissibility  of  auch 
certificate  as  evidence  when  filed  as  an  exhibit 
with  the  return  and  answer  to  an  alternative 
writ  of  mandamus  Is  properly  raised  upon  mo- 
tion of  plaintlflE  tor  his  peremptory  writ,  not* 
withManoing  the  answer. 

(Syllabus  by  the  Ooort) 

Error  to  circuit  court,  Barbonr  coultt7;  3. 
H.  Holt;  Judge. 

Petition  by  Joseph  A.  Roe,  suing  for  the 
use  of  the  Menhants'  A  Itechanlcs'  Bank  of 
Grafton,  against  the  town  of  Fhlllppi,  fbr 
mandamus.  From  a  Judgment  dlBmlssing 
the  petition,  petitioner  brings  error.  Be- 
versed. 

J.  Hop  Woods,  for  plalntUT  in  error.  W. 
T.  Ice,  for  defendant  In  error. 

MeWHORTER.  J.   On  September  13.  1802. 
I  the  town  of  PblUppi,  by  its  mayor  and  corn- 
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mon  council,  contracted  with  Joseph  A.  Roe 
to  macadamise  a  certain  portion  of  Main 
■treet  In  said  town,  according  to  the  specifi- 
cations prepared  therefor  by  migi  mayor  and 
coun^  at  the  price  of  fl^  per  perch  of  25 
teett  whldi  was  to  be  done  In  sections,  and 
when  each  section  should  be  completed  for 
travel,  and  when  so  completed  and  approved 
and  taken  up  by  the  superintendent  to  be 
designated  hy  the  town,  the  section  so  com- 
pleted was  to  be  paid  for,  less  20  per  cent 
thereof,  whl^  should,  be  retained  until  the 
last  lection  should  be  completed  and  accept- 
ed, when  all  should  be  paid  In  fuIL  The 
work  proceeded,  and  orders  were  drawn  up- 
on the  treasurer  of  the  town  In  favor  of  Roe 
time  to  time,  until  the  whole  was  com- 
pleted. In  December  fioUowlng,  when  It  was 
accepted  1^  the  mayor  and  coundU,  and 
drafts  or  orders  made  for  the  balance  due 
Bald  Bo^  tndndlng  two  orders  for  9276  each, 
upon  the  treasurer  of  said  town,  which  or- 
ders were  dated  December  80^  18^  and  pay- 
able to  X  A.  Roe  or  order,  out  of  tiie  levy  of 
1802,  dgned     the  mayor,  and  countersigned 
the  recorder  of  said  town,  1^  order  of 
the  council,  which  orders,  on  the  same  day 
of  their  date,  were  presented  to  the  treasurer 
for  paymrat,  and  by  him  Indorsed  **No 
funds."  Roe  afterwards,  for  valuable  con- 
sideration, Indoraed  and  assigned  said  orders 
to  Merchants*  A  Mechanics*  Savli^  Bank. 
The  same  still  remaining  unpaid,  the  said 
bank,  on  the  2d  of  September,  Ij^B,  before 
the  levy  for  that  year  was  made,  presented 
the  orders  to  the  town's  treasurer,  George  B. 
Grant  and  requested  payment  or  that  pro- 
Tlslon  be  made  for  paymmt  out  ot  funds  un- 
appropriated, or  oat  of  the  levy  for  the  cur- 
rent year,  etc.  Payment  was  refused,  and 
there  was  ateo  a  refusal  to  make  provisions 
for  such  paymmt  On  the  20th  day  of  Sep- 
tember, 1886,  Joseph  A.  Roe,  suing  for  tiie 
use  of  the  Merchants'  &  Mechanics'  Bank  of 
Grafton,  filed  his  petition  In  the  circuit  court 
of  Barbour  county,  praying  for  a  mandamus, 
requiring  the  said  town  of  PhlUppl,  wlilcb  is 
an  Incorporated  town.  In  the  state  of  West 
Virginia,  to  levy  a  tax  upon  the  taxable  prop- 
erty in  said  town,  and  appropriate  the  same 
■nffldent  to  pay  off  and  discharge  tiie  said 
two  drafts  of  9276  each,  with  Interest  from 
said  SOQi  day  of  December,  1882,  and  the 
costs  of  the  proceedings,  or  show  cause.  If 
any  it  could,  why  It  should  not  be  required 
to  do  SOL  An  alternative  writ  of  mandamus 
was  Issued  retnmable  to  OctobCT  term  of 
said  court,  1886,  and  duly  served.  Defend- 
ant appeared,  and  moved  to  quash  the  writ 
which  motion,  being  considered  by  the  court 
on  February  18,  1886,  was  overruled,  and 
tlie  defendant  given  GO  days  In  which  to  file 
Its  return  thereto.   On  the  25th  day  of  May, 
1806,  defendant  the  town  of  PhlUppl,  ten- 
dered and  offered  to  file  Its  answer  and  re- 
tarn  to  the  writ  to  which  return  plaintiff 
objected,  and  moved  the  court  to  reject  the 
same,  because  it  was  not  filed  within  the  60 
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days  aUowed,  which  motion  was  overruled, 
and  the  return  ordered  filed,  and  the  plain- 
tiff was  given  leave  to  further  except,  de- 
mur, or  plead  thereto,  or  to  move  for  the 
peremptory  mandamus,  as  he  might  deem 
proper.  On  the  18th  of  November,  18B7. 
plaintiff  replied  generally  to  the  answer  and 
return,  and  moved  the  court  to  award  the 
peremptory  writ  of  mandamus  i»rayed  for, 
notwithstanding  the  answer;  and  the  mat- 
ters of  law  and  fact  arising  upon  the  record 
were,  by  consott  of  the  parties,  submitted 
to  the  court  Upon  conaideraUon  thereof, 
the  court  found  for  the  defendant  and  over- 
ruled tiie  motion  for  the  peremptory  writ 
and  dismissed  tiie  i>eUtlon,  and  gave  Jodg- 
meat  for  costs  against  the  plaintiff,  from 
which  Judgment  plaintiff  obtained  from  this 
court  a  writ  of  error  and  suposedeas,  as- 
signing as  errors  the  dismissing  of  the  writ 
and  refusing  to  award  the  peremptory  writ 
of  mandamus. 

The  answer  admits  the  town  of  PhlUppl  to 
he  an  Incorporated  town,  created  by  special 
act  of  the  general  assonUy  of  Virginia  In 
tiie  year  1844,  which  act  was  amended  by 
the  legislature  of  West  Tirginia  In  im; 
that  by  virtue  ot  Its  said  Incorporation  and 
the  general  law  of  West  Virginia  for  tiie  in- 
corporation of  cities,  towns,  and  villages,  it 
has  power  to  Improve  its  streets,  to  provide 
a  revenue  and  apim^ate  the  same,  to  malte 
an  annual  assessment  of  taxable  persons  and 
property  ther^,  to  appoint  a  sergeant  a 
commissioner  of  revenue^  and  a  treasurer, 
and  to  define  their  powers  and  prescribe 
their  duties,  to  adopt  rules  for  Its  own  gov- 
ernment and  the  transaction  of  Its  business, 
to  give  an  additional  license,  and  require  a 
tax  on  tiie  same,  for  anything  for  which  a 
state  licoise  is  required  to  be  done  within 
said  town,  to  adopt  and  eatoree  all  needful 
ordtnances '  not  contrary  to  the  constitution 
and  the  laws  of  the  state,  and  to  Impose  and 
enforce  fines  and  poialtles,  to  order  an  an- 
nual levy  of  92  per  head  upon  all  male  per- 
sons within  said  town  over  the  age  of  21 
years,  and  91  on  every  9100  of  value  of 
real  and  personal  property  therein  assessed 
with  state  taxes,  and  to  collect  the  same; 
that  In  pmrsuance  of  such  power  so  vested 
In  defendant  It  entered  into  the  said  con- 
tract for  the  macadamising  itf  Main  street 
In  said  town  with  stone,  as  set  out  both  In 
the  petition  and  answer;  admits  the  per- 
formance of  the  work;  that  it  was  complet- 
ed December  24.  1892;  that  during  Its  Vmae- 
cution  the  defendant  Issued  orders  to  plain- 
tiff in  part  payment  thoreof,  payable  oat  of 
the  levy  of  1882;  and  that  on  tiie  30tb  of 
December,  1882,  It  Issned  the  two  orders  or 
drafts,  of  9276  each,  numbered,  respectively, 
212  and  214,  which  constituted  part  of  the 
anregate  sum  of  92,135.04  Rgr^  to  be  paid 
for  said  work;  but  denies  the  allegation  in 
tiie  petititm  and  writ  tbat  on  the  18tb  of 
September,  1882,  It  had  only  Issued  drafts 
and  made  contracts  of  Indebtedness  to  the 
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astent  of  1600.60,  and  was  only  Indebted  In 
the  lam  of  1166^  on  accoant  of  deficit  of 
iwecedlng  year;  bnt*  on  the  contrary,  ally- 
ing that,  prerlona  to  tb»  13th  of  September 
in  aald  jear,  It  had  contracted  work  to  be 
done  <m  tha  atreeti,  alkTs,  and  sidewalks 
of  said  town  to  the  a^p^egate  amount  of  $3,- 
081.73;  and  filed  a  certificate  made  by  the 
recorder  of  said  town,  marked  "Exhibit  Z," 
with  said  return,  which  Is  simply  a  list  of  or^ 
ders  tasned  said  town,  under  the  follow- 
Ing  caption:  "I,  L.  D.  Boblnson,  recwder  of 
the  town  of  FhUlK>li  do  certify  that  the  con- 
tracts for  which  the  following  drafts  were 
lasoed  were  made  prior  to  the  18th  day  of  Sep- 
tember, 18^  aa  appears  from  the  reeotds  of 
said  town:  No.  76.  John  Hulderman,  work 
on  street,  14.80^"— the  beghmlng  (rf  the  Uat 
and  fdknred  by  138  oth«  orders,  running  ood- 
secntlTOty  from  said  No.  76  up  to  187,  thmc^ 
with  sereral  breaks  In  the  numbers,  up  to  S63, 
many  numbers  being  left  out.  The  amounts 
of  seTeral  ord«a  are  mostly  small,  ran- 
ging from  80  coita  up,  only  four  b^g  over 
9100,  and  B^regatlng  the  sum  of  92,864.80. 
Bald  Bafalblt  Z  closes  with,  *^  further  certliy 
that  the  amount  of  Indebtedness  for  18M, 
which  the  council  of  1892  was  to  provide  for, 
was  ^66.92,"  which,  added  to  the  aggregate 
of  aald  orders,  makes  the  sum  of  93,031.72 
claimed  In  the  answer  to  be  the  Indebtedness 
of  said  year  1882,  created  by  contract  prl<w 
to  the  18th  day  of  September,  1882,  the  date 
of  contract  with  plahitUf.  Said  certlflcate 
(Exhibit  Z)  Is  dated  and  signed  by  the  re- 
corder on  the  lOOi  di^  of  March.  18D6. 
Thwe  la  nothing  In  this  cotlflcate  except  the 
Inference  to  be  drawn  from  the  last  clause 
certifying  the  amount  of  the  deficit  from  the 
year  1891,  when  any  contract  mm  madet 
out  of  which  tlie  orders  grew  eoatalned  In 
tira  list  Z.  Tbae  Is  not  a  date  to  a  single 
one  of  the  orders  showing  when  It  was  Is- 
sued or  authortaed.  The  recorder  certifies 
"that  the  contracte  for  whldi  the  foUowii^ 
drafts  were  Issued  were  made  prior  to  the 
18th  day  of  Z>eceml)er»  1892,  as  appears  from 
the  recOTds  of  said  town."  He  falls,  howev- 
er, to  show  how  loi^  prior  thereto  the  con- 
tracte were  made  or  the  drafts  Issued.— 
whether  within  the  year  1882  or  some  pre- 
Tlous  year. 

It  la  Insisted  by  appelant  that  this  co^ 
tlficato  of  the  recorder  (Exhibit  Z)  Is  not  com- 
petent evidence;  while  an^ellee  contrads 
that,  no  objection  havhig  beai  raised  to  ite 
competency  ta  the  court  below,  It  Is  too  late 
to  ralae  It  In  thla  court  for  the  first  time. 
Under  the  role  In  Wells  t.  Town  of  Mascm,  28 
W.  Ta.  466k  the  question  was  prt^erly  r&laed 
on  {dalntUTs  motion  for  the  poemptory  writ 
of  mandamus,  notwithstanding  the  answer.  As 
to  the  aufBdfflicy  of  the  answer,  chapter  130  of 
the  Oode  provides  that  certlflcates  of  certidn 
ofllcers  mentioned,  of  facte  shown  by  tiie  rec- 
ords In  their  keeping,  or  of  what  such  records 
fiiU  to  show  concerning  assessment  of  lant^ 
etc,  may  be  used  aa  erldoMe  when  filed  In  the 


suit  In  which  it  Is  pwgosod  to  be  uaed  aa 
eridenoe,  and  notice  liieroof  glroi  to  the 
oHKislte  party  or  his  attoma^,  as  i^vlded  by 
said  statute.^  And,  whUe  pTo^edy  authenti- 
cated copies 'from  the  records  of  an  Incorpo- 
rated town  could  be  used  as  eridenoe,  I  an 
not  aware  of  any  antboilty  tor  admitting  as 
mOiatce  a  certlflcato  of  the  reoosder  of  soch 
town  certi^lng  the  facte  that  may  appear 
on  aoch  records;  and  the  answer  cannot  be 
supported  by  said  Exhibit  Z.  The  only  de- 
fense set  OP  In  the  aasww  is  that  the  de- 
foidant  had  already,  prior  to  the  contract 
with  plaintiff,  eceatad  Indebtedness  within 
the  corporation  year  of  1882  to  a  greater 
amount  than  it  was  authorised  to  levy  for 
In  that  year.  U  Is  admitted  that  the  contract 
was  made;  that  it  was  within  the  scope  of 
defendant'a  powers  and  Ite  corpMate  duties 
to  proTide  proper  atreets,  et&;  toat  the  work 
was  completsd  according  to  oontract;  and 
that  def aidant  enjoyed  the  beneflte  aiisbig 
from  such  improyemeats.  Did  the  answer 
show  that  at  the  time  the  contract  was 
made,  the  defendant  had  already  gooe  beyond 
the  limit  allowed  by  law? 

It  appears  from  the  ceoiwd  that  the  re- 
sources  of  the  town  from  "all  aonces"  for 
the  year  i89S  amounted,  in  the  aggregate,  to 
Uie  sum  ot  92,858.78,  which  was  tHe  aaaooat 
It  oonld  properly  ton*  ooUect,  and  awn^- 
ato  for  that  year.  It  la  admitted  there  wu 
a  d^dt  ftom  1881,  whidk  had  to  be  provided 
for,  of  9166J2;  and,  aecDCdUtg  to  plaintiff's 
showing,  orders  had  beat  drawn  on  the  fundi 
prior  to  his  contract,  aggfegattaig  9616-6(l 
The  record  shows  that  on  Uay  21,  1892,  tht 
town  cratractsd  with  CL  W.  GaU,  3r^  for 
2,100  feet  of  curbing,  at  16  crate  per  foot,  ts 
be  delivered  on  or  before  the  1st  day  of  July, 
1892,  and  at  the  same  time  anthoriaed  the 
purchase  of  10  gallons  and  a  barrtf  of  gaso- 
line On  the  6th  of  July,  It  accepted  the 
bid  of  S.  T.  H.  HOlt  to  furnish  and  lay  9.000 
hard-burnt  brick,  for  sidewalks,  at  80M  ceuu 
per  foot  tor  6-foot  walk,  and  82  e«ta  per  foot 
for  fr-foot  walk.  The  record  also  shows  that 
there  was  afterwards  allowed  to  said  Gall, 
for  curbing,  9290.02,  and  to  said  Holt,  for 
laying  Mdc  pavemoit,  9401.41,  maklne  the 
aggregate  sum  of  91*474.85,  which  Is  Aowb 
to  be  pn^iier  to  be  iwovided  for  tn  the  levy  of 
1882  at  the  time  the  contract  was  made  with 
plaintiff  to  do  the  work  he  ceatracted  to  do. 
There  are  olber  Items  alknnd  m  tbe  mean- 
time, "Fw  woA  on  otreete,"  etc^  but  noihiiw 
to  show  when  It  was  ctHttracted  for,  and 
whether  It  would  be  r^^t  to  pay  It,  to  the 
«tdud«m  of  the  nmey  owing  to  ^^tiff. 
This  would  leave  a  balanee  of  9M7S.S3  of 
the  levy  of  the  year  1892,  which  could  or 
Should  be  applied  to  the  indeMadneaa  of  the 
town  to  Boe  on  his  contract  The  exbJlMts 
properly  authenticated  teim  tbn  records  of 
defendant,  and  filed  Willi  the  return  to  the 
writ,  show  orders  allowed  to  plaintiff  os  ac- 
count of  hUi  ctmtract  la  all  to  amount  to 
91,800.83;  hot  the  wtam  fafla  to  abow  tbat 
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asy  of  tbese  oideiB  were  srer  octiullr  paid  to 
plaintiff,  or  to  as;  one  tor  him.  The  ordm 
sued  npou  were  aadgned,  and  the  suit  is 
iKDught  for  the  benefit  of  the  assignee;  and, 
after  notice  of  aaalgnmen^  they  should  be  the 
first  paid  of  all  that  shoold  remain  onpald  at 
the  time  of  sneb  notice  of  assignment  To 
make  a  snfitdrait  return  to  defeat  recovery, 
defendant  should  hare  shown  dearly  Hiat  it 
bad  created  Indebtedness  to  the  foil  extent  of 
Its  authority  to  levy  before  It  made  the  con- 
tract with  plahitur,  or,  if  Its  aald  prior  In- 
debtedness had  not  reaidied  the  full  limit  al- 
lowed hr  law,  it  diould  have  shown  tbat  It 
bad  actmOy  paid,  on  account  of  such  con- 
tract for  which  said  orders  were  issued,  the 
amonnt  12iat  plataitlfl  could  be  entitled  to  re- 
c^re  out  of  the  levy.  The  jndgment  will  be 
rerersed  and  annulled,  and  the  case  remanded, 
with  directions  to  the  circuit  court  to  award 
the  peremptory  writ  of  mandamus  as  xsayed 
for. 


STYLES  ▼.  LATTItEL  FOBS  OIL  ft  GOAL 
CO.  et  si. 

(Supreme  Court  of  Appeals  of  West  Tirfrtala. 

Not.  26.  1898.) 
Cobporatioh*— BuiT  TO  WiKD  Qp— Appbal— Prb- 
smcrnoHS— Sbbtici  or  pBoossa— Ordbb 

or  FUBUO&TIOM. 

1.  In  s  suit  to  wind  ap  the  affairs  of  a  defunct 

corporation,  the  stockholders  are  necessary  par- 
ties. 

2.  Where  it  does  not  appear  from  the  record 
whether  process  was  dmj  serred,  or  order  of 
publication  duly  published  and  posted,  or  sot,  ex- 
cept from  the  decree,  which  declares  that  '  pro- 
cess was  doly  serred"  or  "order  of  publication 
was  duly  executed  as  to  the  defendants,"  It  wilt 
be  presumed  that  it  was  so  served  or  executed. 

3.  Bat  when  the  record  shows  the  process  or 
order  of  publication,  and  shows  dearly  that  pro- 
cess was  not  serred  or  order  of  publicatiOD  ex- 
ecuted as  to  any  particular  defendant,  such  dec- 
laration in  the  decree  will  not  raise  such  pre- 
sumption as  to  such  defendant. 

4.  An  order  of  publication  as  follows:  "West 
Tlrt^nia,  to  wit:  At  Roles  Held  hi  the  Qerk's 
Office  of  the  Circuit  Court  of  Wood  County  on 
the  First  Monday  in  January,  1897.  Robert  G. 
Styles,  Administrator  of  the  Estate  of  W.  C. 
Styles.  Jr.,  Deceased.  Comptsinant,  ts.  Laurel 
Fork  Oil  and  Coal  Oompa^,  a  Corporatiim,  and 
Others,  Defendants.  In  Chancery.  The  object 
of  this  snit  la  to  recover  from  the  defendant  the 
Lanrel  Fork  Oil  &  Coal  Co.,  a  corporation,  ^26,- 
646.10,  Interest  aud  costs,  to  dissolve  and  wind 

St  the  affairs  of  said  corporation,  and  distribute 
e  proceeds  of  sale  of  property  of  said  corpora- 
tion, to  attach  and  subject  to  sale  the  tract  of 

 acres  of  land  owned  by  said  corporation, 

to  have  a  receiver  appointed  for  the  assets  of 
said  corporation,  and  for  general  relief;  and  it 
appearing  hj  affidavit  filed  that  L.  C.  Gratz,  H. 
S.  Gratz,  Ella  Fell,  Mrs.  H.  A.  Styles,  John 
Scott,  and  B.  Q.  Rosemcardner  are  not  residents 
of  this  state,  on  motion  of  the  complainant,  by 
connsel,  it  la  ordered  that  said  absent  defend- 
ants do  appear  within  one  month  after  the  first 
pablication  of  this  orAer,  and  do  what  Is  neces- 
sary to  protect  their  interests  In  tlits  salt,  and 
that  a  copy  of  this  order  be  forthwith  published 
and  posted  according  to  law.  (A  copy.  Teste.) 
O.  M.  Clemens,  Clerk," — Is  not  an  order  of  pub- 
Hcation  against  the  defendant  eorporatioa,  under 
the  statute. 
(Syllabus  by  the  Court) 


■Appeal  from  circuit  court.  Wood  county; 
Lb  N.  Tarenner,  Judge. 

Bin  by  Robert  G.  Styles,  administxator  of 
W.  a  Styles,  against  the  Laurel  Fork  OU  ft 
Coal  Company  and  others.  Decree  for  plain- 
tiff, and  defendants  appeaL  Revised. 

Merrick  &  Smith,  for  appellants.  V.  B. 
Archer,  for  appdiee. 

McWHORTER,J.  Robert  G.  Styles,  admlur 
tottator  of  the  estate  of  W.  G  Styles,  deceased, 
who  was  a  stockholder  and  creditor  of  the 
corporation  sued,  at  the  January  rules,  1887, 
filed  his  bill  In  equity,  at  the  dak's  office  of 
Wood  county  circuit  court,  against  the  Laurel 
Fork  on  &  Coal  Company,  a  corporation,  L 
C  Gratz,  H.  S.  Gteats,  Blla  G.  Fefi,  Mrs.  H. 
A.  Styles,  ececutrlx  of  the  last  wlU  and  testa- 
ment of  H.  A.  Styles,  deceased,  James  Scott, 
8.  G.  Rosengardnar,  and  oUiers,  whose  names 
were  unknown,  and  who  were  stockholders 
in  said  corporation,  for  the  purpose  of  winding 
up  the  afCairs  of  the  defendant  corporation, 
npon  the  ground  that  the  diarter  at  said  cch> 
po ration  had  expired,  and  for  the  recovery  of 
a  money  demand  agidnst  same.  A  summons 
In  chancery  was  Issued  against  said  defend- 
ants, but  not  served  on  ai^  of  them,  and  was 
returned  by  the  sberlfC  tbat  "the  within-nam- 
ed Laurel  Fork  Goal  Company  not  found,  and 
no  iKerident  or  other  chief  oSkeer  or  other  pa- 
wn found  In  Wood  county,  <m  whom  service 
may  be  made."  On  the  6tta  d^r  of  January, 
1897,  plaintiff  made  and  filed  an  affidavit  set- 
ting vg  a  claim  for  926;646a(^  against  the 
said  defendant  oorpotatkm,  and  stating  that 
said  defendant's  charter  ej^tred  May  8, 1889. 
and  that  it  had  not  appointed  any  one  its 
attorney  In  foct  on  whom  process  could  be 
served,  and  there  was  no  person  In  West  Vir- 
ginia on  whom  process  could  be  served  as  to 
said  corporation,  and  that  tbe  other,  defend- 
ants to  said  suit  were  wmresldents  of  West 
Virginia,  and  sued  cot  an  ordtt  ol  attach- 
ment, which  he  caused  to  be  levied  on  774 
acres  of  land,  the  property  of  sitid  corporatioa 
Plaintiff  also  filed  an  affidavit,  under  the  stat- 
ute, to  the  fact  that  said  defendant  corpora- 
tion was  a  offporation,  and  that  no  person 
could  be  found  In  Wood  county  upon  whom 
process  could  be  legally  served  in  said  cause, 
and,  further,  tbat  L.  a  Grata.  H.  S.  Grata, 
Elhi  6.  Fell,  Mrs.  H.  A.  Styles,  James  Scott, 
and  S.  G.  Rosengardner  were  nonresidents  of 
this  state,  and  sued  out  at  January  rules.  1887, 
an  order  of  publication  against  the  said  nonrea- 
tdent  defendants.  On  tiie  12th  day  of  Janu- 
ary. 1887,  on  motion  of  the  plaintiff,  the  court 
appointed  Samuel  B.  Styles  special  receivo' 
of  the  property  oi  said  defendant  corporation, 
consisting  of  lands  in  Wood  and  Ritchie  conn- 
ties,  aud  ateo  of  two  producing  oU  wells  there- 
in. On  tbe  18th  day  of  February,  tiie  de- 
fendants Lewis  C  Gratz,  Henry  S.  Grats,  EUa 
G.  Fell,  and  James  P.  Scott— all  the  defendants 
except  S>  G.  Rosengardner  and  Mrs.  H.  A. 
Stgita,  executrix,  against  wbom^lw  ordcf  (tf 
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publication  was  made— appeared  and  filed  their 
general  demurrer  to  the  bill,  which,  having 
been  considered,  was  overruled  by  the  court, 
and  said  defendants  were  required  to  answer 
within  30  days  from  that  date;  and  on  the 
8th  day  of  May,  1897,  said  defendants,  by 
leave  of  the  court,  filed  their  answer,  not 
waiving  any  exceptions  to  the  bill  on  account 
of  any  errors  therein.  On  the  28th  of  August, 
1887,  plaintiff  filed  In  open  court  bis  answer 
and  special  replication  to  said  answer;  and, 
on  the  4tb  day  of  the  following  month,  the 
cause  waa  heard  as  set  out  in  the  decree,  "upon 
the  order  of  publication  duly  executed  as  to 
the  defendants,  upon  the  bill  and  exhibits 
therewith  filed,  and  cause  regularly  set  for 
bearing  at  the  rules,  upon  the  answer  and 
cross  bill  of  Lewis  C.  Gratz.  Henry  S.  Qratz, 
Ella  O.  Fell,  and  James  P.  Scott,  filed  May  8. 
1897.  and  upon  the  special  replication  and  an- 
Bwer  of  tbe  plaintiff  to  said  answer,  upon 
depositions  and  arguments  of  counsel,"  when, 
on  motion  of  plaintiff,  the  cause  was  referred 
to  a  commissioner  of  the  court,  with  direc- 
tions to  take,  state,  and  report  to  the  court: 
First,  a  settlement  of  the  accounts  between 
the  plaintiff  and  tbe  Laurel  Fork  Oil  &  Goal 
Company;  second,  what  Hens  attached  to  tbe 
real  estate  owned  by  the  corporation,  and  tbe 
nature,  amount,  and  priority  thereof;  third, 
the  debts.  If  any,  by  simple  contract  of  said 
corporation;  and,  fourth,  tbe  names  of  the 
stockholders  of  said  corporation,  with  the 
amount  of  stock  held  by  each,  and  any  other 
matter  deemed  pertinent  by  himself  or  re- 
quired by  any  party  In  interest,— under  which 
decree,  W.  W.  Jackson,  commissioner,  made 
and  filed  bis  report,  to  which  the  responding 
defendants  filed  four  exceptions.  And  on  the 
5tb  day  of  January,  1898,  the  cause  was 
heard,  tbe  exceptions  to  the  commissioner's 
report  were  overruled,  a  decree  entered  In 
ftvor  of  plaintiffs  against  the  defendant  cor- 
poration for  ¥6,230.18,  with  Interest  from  date 
of  decree,  and  providing  for  tbe  sale  of  de- 
fendant's lands  to  pay  the  same,  unless  the 
same  should  be  paid  within  SO  days  from 
that  date,  and  a  commissioner  appointed  to 
make  sale  of  said  land;  from  which  decree 
the  defendants  Lewis  G.  Gratz,  Henry  S. 
Oratz,  Ella  Q.  Fell,  James  P.  Scott,  and  Mrs. 
H,  A,  Styles,  executrix  of  the  last  will  and 
testament  of  Henry  A.  Styles,  deceased,  ap- 
pealed to  this  court. 

Was  the  demurrer  properly  overruled? 
The  bill  In  this  cause  Is  filed  by  a  stockhold- 
er and  creditor  for  the  purpose  of  not  only 
enforcing  the  collection  of  his  claim,  but  for 
the  further  purpose,  as  alleged  In  tbe  bill, 
and  as  prayed  for,  of  winding  up  the  af- 
fairs of  the  corporation  by  decree  In  tbe 
suit.  The  bin  names  the  known  stockhold- 
ers, "and  others,  whose  names  are  unknown, 
who  are  stockholders  In  the  Laurel  Fork  Oil 
&  Coal  Co.,"  as  defeuiiaiits.  In  a  suit  to 
wind  up  the  aflfairs  of  a  corporation,  tbe 
stockholders  are  proper  and  necessary  par- 
ties to  the  suit,  being  Interested,  and  entitled 


to  the  assets  after  the  payment  of  the  debts 
of  the  corporation,  and  the  stockholders 
should  be  parties  In  order  to  a  proper  distri- 
bution of  the  assets;  and,  tbe  only  ground 
of  demurrer  urged  In  this  case  being  for 
want  of  such  parties,  the  demurrer  was 
properly  overruled,  because  the  stockholders 
were  made  parties  hy  the  bill  naming  them 
In  the  caption,  and  the  summons  was  Issued 
against  them. 

Was  the  case  properly  matured  when  tlio 
court  heard  the  cause,  and  referred  It  to  the 
commissioner  for  account?  Waa  the  defend- 
ant corporation  then  or  since  before  the 
court,  by  any  process  known  to  the  law?  A 
sufficient  aflldavit  was  made  upon  which  to 
award  an  order  of  publication  against  all 
the  defendants  named  In  the  bill,  except  the 
parties  designated  as  "unknown  stockhold- 
ers." The  order  of  publication  was  taken, 
however,  only  against  the  defendants  L.  C. 
Gratz,  H.  S.  Gratz,  Ella  Fell.  Mrs.  H.  A. 
Styles,  James  Scott  and  S.  G.  Rosengardner. 
as  nonresidents  of  the  state,  who,  on  motion 
of  plaintiff  by  counsel,  were  ordered  to  ap- 
pear within  one  month  after  the  first  publi- 
cation of  tbe  order,  and  do  what  waa  neces- 
sary to  protect  their  Interests  in  the  suit. 
No  order  of  publication  was  awarded  or  pub- 
lished either  against  the  defendant  rorpora- 
Oon  or  the  "unknown  parties."  No  process 
was  served  on  the  corporation,  and  It  enter- 
ed no  appearance. 

Appellee  insists  that  "counsel  cannot  be 
heard  to  say  that  tbls  cause  was  not  ma- 
tured for  hearing  as  to  all  the  defendants, 
as  tbe  decree  made  In  the  case  on  Septem- 
ber 4,  1897,  adjudicates  this  matter  as  fol- 
lows: 'This  cause  came  on  this  day  to  be 
heard  upon  tbe  order  of  publication  duly 
executed,  as  to  tbe  defendants;' "  and  that 
"want  of  publication  or  service  as  to  any 
party  cannot  now  be  questioned,"— and  cites 
Shafer  v.  O'Brien,  31  W,  Ta.  601,  606,  S  S. 
E.  298,  as  "directly  In  point  here."  Let  ns 
see.  In  that  case  the  court  says:  "It  does 
not  appear  whether  the  company  waa  served 
or  not,  except  from  the  decree,  which  de- 
clares that  process  was  duly  served."  Th? 
record  falling  to  show  whether  there  was 
service  or  not,  and  the  decree  declaring  that 
"process  waa  duly  served,"  it  was  presumed 
that  tbe  proper  service  was  bad;  but  In  the 
case  at  bar  the  record  shows  the  order  of 
publication,  and  shows  that  It  was  duly  pu)>- 
llsfaed  and  posted  as  to  the  defendants 
against  whom  It  waa  taken,  but  It  shows 
also  upon  Its  face  that  the  defendant  cor- 
poration was  not  Included  among  the  de- 
fendants who  were  ordered  to  appear.  In 
the  absence  from  the  record  of  the  procrss. 
In  view  of  the  declaration  In  tbe  decree  that 
"process  was  duly  served,"  or  that  "order 
of  publication  was  duly  executed,"  the  pri*- 
sumption  would  be  that  It  was  so;  but  when 
the  process  or  order  of  publication,  with  the 
evidence  of  its  service  or  execution.  Is  shown 
in  tbe  record,  and  from  which  It  clearly  ap- 
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pean  tbat  the  order  was  not  taken  or  pub- 
lished as  to  the  defendant  corporation,  the 
decree  raises  no  such  presumption.  The 
statute  (chapter  124  of  the  Code)  provides 
how  nonresident  defendants  or  unknown 
parties  or  corporation  defendants,  when  no 
person  can  be  found  in  the  county  upon 
whom  process  can  be  legally  served,  shall 
be  brought  before  the  court  1^  order  of  pub- 
lication; and,  Id  order  to  hare  such  party 
proceeded  against  properly  before  the  court, 
the  statute  must  be,  at  least,  substantially 
compiled  with.  Neither  the  defendant  cor- 
poration nor  all  the  stockholders  thereof 
were  before  the  court;  and,  aa  held  In  Mc- 
Coy'B  Ei'r  v.  McCoy,  9  W.  Va.  443,  "no  de- 
cree should  be  rendered  affecting  the  Interest 
of  an  absent  defendant,  unless  It  appear— If 
he  be  not  otherwise  brought  before  the  court 
—that  he  has  been  regularly  proceeded 
against  by  order  of  publication";  and  It  Is 
there  further  held  that  "the  objection  for 
want  of  due  publication  against  the  absent 
defendant  may  be  taken  by  other  defendants 
who  may  be  affected  by  the  decree  against 
blm.  and,  If  made  In  the  appellate  court, 
will  prove  tetal,  though  the  absent  defend- 
ant was  not  a  party  to  the  appeal.  TJie 
cause  not  taavlng  been  ready  for  hearing  In 
the  court  below,  in  the  absence  of  parties 
who  had  a  right  to  be  heard  upon  all  qnes- 
tfoni  affecting  their  interests  [especially  the 
corporation  defendant,  upon  which  no  pro- 
cess was  served,  and  for  which  no  appear- 
ance was  entered,  and  against  which  no 
order  of  publlcatlrai  was  awarded  or  pub- 
lished ot  posted],  It  is  In  no  condition  for  the 
appellate  court  to  adjudicate  any  of  the  prin- 
ciples of  the  cause." 

The  decree  of  January  B,  1888,  is  reTened, 
and  the  cause  remanded  to  the  circuit  court 
of  Wood  county,  that  proper  process  may  be 
taken  to  bring  the  parties  before  the  court, 
and  the  cause  heard  and  decided  according 
to  the  rights  of  the  parties. 


ATKINSON  T.  PLUMB  et  al. 
(Supreow  Court  of  Appeals  of  West  Yirgltiia. 
Dec.  14,  1898.) 
GquiTT — False  Cvidekoe. 
The  evidence  of  parties  who  attempt  to  Im- 
pose on  a  court  of  equity  by  false  stHtemeats, 
mannfactnred  seconnts,  or  like  deceptive  ptac- 
ticefl,  should  bs  rejected  on  the  beanng  of  the 
cause. 
(Syllabna  by  the  Court.) 

Appeal  from  circuit  court,  Wood  county; 
A.  I.  Boreman,  Judge. 

Bill  by  W.  F.  Atkinson  against  D.  S. 
Plumb  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.  Reversed. 

James  A.  Hn^ifauon  and  W.  S.  McDougto. 
tm  a^llant  K.  B.  Graham  and  Oasto  ft 
nenOog,  for  appdleea. 

DBiNT,  J.  The  history  of  this  case  Is  as 
followa:  Some  time  In  the  70'i,  D.  8.  Plnmb^ 


a  mechanic,— a  house  painter  and  paper  hang- 
er,—with  little  capital,  but  lota  of  pluck,  as  It 
afterwards  turned  out.  began  business  as  a 
green  grocer  in  a  little  old  frame  building 
down  on  Ann  street.  In  the  city  of  Parkers- 
burg;  his  wife,  Mary  Jane  Plumb,  at  about 
the  same  time  running  a  restaurant,  both 
working  together  for  mutual  b^eflt,— not  an 
uncommon  occurrence  for  husband  and  wife; 
not  a  thing  to  arouse  unwarranted  suspicion 
or  to  create  alarm.  Being  good  Baptists, 
they  made  the  acquaintance  of  the  plaintiff, 
W.  F.  Atkinson,  who  was  also  a  good  Bap- 
tist and  regular  attendant  at  church.  Broth- 
er Atkinson  was  a  notary  public,  a  real-estate 
agent,  and  money  lender,  and  at  one  time 
was  engaged  with  witness  Plersol  In  run- 
ning a  tow  show  boat  along  the  Mississippi 
river  and  Its  tributaries,— Plersol  running  the 
boat,  and  Atkinson  furnishing  the  means. 
This  latter  Is  cautiously  revealed  on  cross- 
examination,  and  Is  a  matter  that  should 
have  Its  due  weight  In  this  cmtroversy. 
Church  acquaintance  ripened  Into  very  warm 
friendship  between  the  parties,  and  through 
the  advice  of  Brother  Atkinson  Brother 
Plumb  purchased  a  small  stock  of  goods  and 
groceries  of  one  Stagg,  who  wanted  to  retire 
from  business,  situated  on  the  corner  of  Mar- 
ket and  Third  streets.  Brother  Atkinson 
moved  his  safe  and  desk  Into  Brother 
Plumb's  store,  and  the  latter  went  into  busi- 
ness on  a  much  larger  scale.  To  procure 
money,  or  meet  bills,  notes  were  given  to  the 
bauk,  which,  as  Brother  Plumb  states,  Broth- 
er Atkinson  Indorsed  readily  without  the  ask- 
ing. The  building  in  which  the  store  was 
situated  belonged  to  one  Mum  Jackson,  but 
this  probably  had  little  effect  on  the  trans- 
actions between  the  parties.  Business  was 
moving  along  prosperously,  at  least  seeming- 
ly, when  Brother  Atkinson  suggested  to 
Brother  and  Sister  Plumb  that  they  should 
buy  a  home,  and  put  It  In  the  wife's  name. 
A  suitable  property,  with  the  aid  of  Brother 
Atkinson,  was  found,  and  purchased  for  91,- 
130,  on  credit,  and  to  pay  the  purchase  mon- 
ey, after  some  Intermediate  transactions, 
finally  a  loan  was  negotiated  with  the  Trad- 
ers' Building  Association,  and  a  deed  of  trust 
executed  on  the  property  to  secure  the  same, 
originally  91.200,  now  about  equaling  the 
market  value  of  the  property,  at  least  exclu- 
sive of  the  improvements  afterwards  put  up- 
on It  This  Is  the  property  now  In  contro- 
versy. At  length  Brother  Plumb's  notes  and 
bills  began  to  mature  rapidly,  and  he  some- 
times Imbibed  too  freely,  and  became  pros- 
trated. Brother  Atkinson  continued  to  sign 
notes  for  discount,  until,  becoming  a  little 
weak  in  the  knees,  and  Sister  Plumb  being 
In  poor  health,  he  induced  her  to  make  a  will 
giving  her  property  to  Brother  Plumb,  that 
in  case  of  her  death  he  could  be  secured  aa 
Indorser  of  notes.  Creditors  becoming  Im- 
portunate and  threatening  suit.  Brother  At- 
kinson's taitb  gave  way  entirely,  and,  be- 
coming aroused  and  alarmed,  be  figured  up 
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Brother  Plumb's  llabllltiei,  and  foimd  them 
mndi  l&i!ger  than  had  entered  Into  bit 
dreanu.  Ha  at  once  Insisted  on  Brother 
Plumb  coi^Bslng  Judgment  to  Um  for  $1,- 
616.18  as  of  July  8,  1891,  and  ¥14.10.  There 
being  already  a  Judgment  In  faror  of  ffliat- 
tn<±  ft  Jackson,  this  latter  straw  broke  Ihe 
camel's  back,  and  the  store  was  taken  pos- 
session of  and  closed  by  a  amstable.  A  sale 
followed,  and,  althongh  the  serrtees  of  the 
best  auctloneu  that  could  be  fOund  were  pro- 
cnred,  a  stock  of  goods  valued  by  Brother 
Plumb  at  $2,100  was  sold  out  at  about  $S00. 
Hats  that  he  had  paid  912  a  dosen  for  were 
sold  for  25  cents  apiece,  and  fur  caps,  costing 
91B  to  |18  per  dosen,  at  S7  cents  apiece.  In 
Brother  Plumb's  own  language:  '^hey  were 
literally  thrown  away.  I'hey  plied  th^  op 
In  heapa.  and  asked  a  man  what  he  would 
glre  for  them."  So,  after  the  eiq^nses  of 
sale  and  prior  execution  were  satisfied,  noth- 
ing remained  for  Brother  Atkinson,  olthou^ 
Iris  claim  for  rent,  for  which  be  was  liable, 
and  the  Judgment,  amounted  to  about  $2,000. 
Brother  Atidnson  asked  Brother  Plumb  to  get 
bis  wife  to  glTe  him  a  deed  of  trust  on  her 
property  to  secure  him,  as  she  had  always 
promised  that  he  should  not  lose  anything. 
Brother  Plumb  suggested  tiie  matter  to  Sister 
Plumb,  and  she  was  thunderstruck,  and  did 
not  know  what  to  make  of  It  After  she  re- 
covered suffldently,  she  said  she  would  not 
glre  a  deed  of  trust  on  her  property  If  It  was 
to  her  own  father.  Brother  Atkinson,  thus 
brought  roundly  to  a  standstill,  was  also 
thunderstruck,  and  rushed  off  to  consult 
James  Hutchinson,  Esq.,  a  learned  attorney 
at  law,  since  deceased,  who,  having  listened 
to  the  tale  of  woe  poured  Into  his  Usteniog 
ears,  advised  an  appeal  to  the  courts,  where 
Justice  Is  unmlngly  administered.  A  bill 
was  filed,  and  the  Plumbs  summoned,  and 
brotherly  kindness  no  longer  existed  between 
the  parties.  The  defendants  employed  an- 
other, as  prominent  and  equally  learned,  at- 
torney at  law,  to  aid  them  In  frustrating  the 
unconscionable  schemes  of  Atkinson  to  de- 
prive Mrs.  numb  of  the  Uttle  home  she  had 
so  long  been  In  securliv.  Thus  ensued  the 
battle  of  legal  ^ants.  Day  after  day  It  was 
waged  with  ceaseless  vigor  and  tireless  en- 
ergy. Witness  after  witness  was  placed  on 
the  witness  stand,  and  ezamtaied,  cross-exam- 
ined, re-examined,  and  recross-examlned,  etc., 
amid  Uie  objections  and  cross  objections, 
criminations  and  recrlmimttlona,  and  master- 
ly debates  of  the  learned  counsel,  duly  Inter- 
polated In  the  depositions,  and  reported  by 
the  patient  stenographer,  until  a  large  vol- 
ume, consisting  of  480  pages,  at  a  cost  for 
transcript  of  $162.  and  printing,  $365.32,— 
about  the  size  of  Watterson's  History  of  the 
Spanish  War,— Is  produced  of  the  story,  com- 
idete  In  one  volume,  of  tbe  Plumb  family  In 
relation  to  Its  dealhigs  with  W.  F.  Atkinson, 
for  ttie  consideration,  Informatton,  and  as- 
sistance of  the  court  In  determhilng  which  of 
the  parties  Is  the  true  aggressor  against  Uie 


other,  that  equal  Justice  may  be  meted  out 
without  fear,  favor,  or  affectlMi.  Mrs. 
Plumb,  In  her  deposition.  Is  made  to  detail 
her  history,  beginning  way  back  In  the  SO's. 
when  she  was  an  unwedded  maidoi.  In  the 
sweet  *teens,  teaching  her  first  KbwA  In  the 
state  of  Xew  York,  earning  $40  per  month 
for  four  months  In  the  year.  At  this  time 
she  first  met  Plumb,  who  was  4n  the  blush  of 
early  manhood,  engaged  In  business  as  clerk 
In  a  grocery  store.  They  were  mutually  at- 
tracted towards  each  otiierr-a>  thing  not  of 
rare  occurrence.  An  attadiment  ffdlowed, 
which,  hi  1857,  was  consummated  by  mac^ 
rlage.  She  then  Immediately  began  to  keep 
an  account  against  htm,  and  loan  him  money, 
to  be  some  time  afterwards  repaid  to  her  hi 
a  home.  She  k^  this  up  all  Hiroughout  her 
married  Ufe,  and  thronghont  their  various 
changes  of  location  uid  fwtun&  The  money 
so  loaned  was  her  early  school  money,  and 
various  sums  she  had  received  from  h^  te- 
ther and  sister,  and  earnings  on  her  fftrm. 
Although  her  source  of  Income  was  inconsld- 
eraUe,  according  to  Plumb's  statement,  her 
pocketbook,  like  the  widow's  cruae  of  cHl,  was 
never  emp^.  She  always  had  mon^  ready 
to  loan  to  him,  and  he  was  always  a  willing 
borrower.  Some  time  after .  marriage  th^ 
moved  to  Indianapolis,  then  to  Ohlcago,  and 
Jost  befbre  the  great  fire  tiwy  moved  to 
Wood  coun^,  and  resided  with  her  brother, 
John  8.  Meade.  In  1S74  she  bought  a  farm 
for  $1,000,  pajd  the  first  payment  on  It,  and 
In  about  five  years  surrendered  It  for  tiie  un- 
paid purchase  mon^.  She  cmtimied  to  rent 
It  until  they  moved  to  Parkersburg.  when  ba 
husband  says  she  hod  saved  over  $1,000  clear 
out  of  com,  wheat,  butter,  ^gs,  chickens, 
and  cattle,  vfbkii  she  loaned  to  him  at  va- 
rious times.  She  could  have  paid  for  the 
fimn,  but  concluded  to  8$va  It  nI^  and  move 
to  Parkmburg,  where  she  had  succeeded  in 
starting  him  In  buMness.  She  exhIUted  a 
Uttle  book  containing  this  account,  with 
which  she  continually  refreshed  her  memmy, 
and  which  she  says  she  began  to  keep  way 
back  in  1867.  When,  howew,  she  was 
miss-examlned  about  this  book  rather  se- 
verely by  Mr.  Hutchinson,  she  became  quite 
sick,  and  her  stetemente  became  rather  wUd 
and  wandering.  Uer  counsel  hislsted  that 
she  was  too  iU  to  go  on  with  the  examina- 
ti<m,  and  that  he  had  a  cortlftcate  of  a  pby- 
sidan  to  titat  dXect  that  he  had  not  Intended 
to  show,  and  of  which  opposing  counsel  was 
aware.  After  some  further  altercation  be- 
tween counsel,  the  taking  of  her  evidence  was 
adjourned  until  another  day.  The  witness 
was  finally  compelled  to  admit  that  the  first 
stetements  about  the  book  and  the  account 
a>ntalned  therein  were  untrue,  caused  toj  her 
faJhire  of  memory,  loss  at  sight,  and  IU 
health.  It  clearly  oivears  that  this  account 
In  this  book  was  fixed  up  by  the  defendante 
after  the  Institution  of  tills  suit.  A  part  of 
tike  early  account  is  as  follows,  beginning  a 
few  di^s  after  marriage: 
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Oiean,  N.  York,  Oct.  8,  1367. 
M.  J.  PInmb,  in  Avet  with  D.  S.  Plnml}. 
D.  S.  PInmb,  Or. 

1837. 

Oct.    8.  To  GUh  f    7S  00 

"  1&       •*    a2  00 

Not.    1.          "    50  00 

Doc.  12.  "      "   5  00 

"    20.  "      "    10  00 

"     27.  "      *'    10  00 

1S58. 

Jan.  12.          "    19  00 

1830. 

Aug.  la  -      "    90  00 

Jan.     2.  "      "    150  00 

1SG3. 

Auk.    6.  **      "    125  00 

lSft4 

Feb.   \  "      "    44  GO 

June  10.  "     "    35  00 

1S05. 

Jnly  IS.          "    100  00 

1866. 

Apr.  **      "    2  00 

Apr.    fi.          "    5  00 

Oct.  29.  "     *•    100  00 

1867. 

Mar.    9.  *•    28  40 

Juhp    3.  "      "    75  00 

1SC8. 

Jan.    6.  *•    85  00 

Apr,    &          "    25  00 

$1,010  40 

D.  S.  Plumb,  Cr. 

1857. 

Dec.  14.  By  cash  f  900 

1S5». 

Sept.    0.   "      "    65  00 

1S03. 

Aug.         "      "    100  00 

1864. 

Sept.    6.    "      "    22  66 

1S65. 

Sept.    6.  "    35  00 

1867. 

Ang.  16.   •      "    37  00 

1866. 

Doc.  10.   »     "    85  00 

1868* 

Jane  U.   **     **    :M00 

¥363  50 

—Etc. 

The  sources  from  which  she  received  most 
of  her  money  are  detailed  as  follows: 

Received  for  teacblng  tdiool   $120  00 

1856    i:£0  00 

1856. 

Jan.  From  Brother  Dorm.   76  00 

1859. 

Sept.  From  father   100  00 

Oct.              '*    20  00 

1860L 

Apr.     "        *    20  00 

1861. 

June.    "        **    26  00 

1862. 

^i^'  ■■ 

July.     "    S  00 

1864. 

Oct.     -       -    10  00 

1866. 

Jan.  "    20  00 

1S6S. 

Dec  19.  Sister  Haade   350  00 

9015  00 

The  accotmt  Is  exhibited  as  carefully  and 
accnrat^  kept  beglnnlDg  bade  In  1867,  and 
ending  with  the  bringing  of  this  suit,  and, 
being  balanced,  abova  PInmb,  attw  all  bla 


payments  on  tbe  proper^,  repairs,  etc.,  In 
debt  to  Mrs.  PInmb  |1.601.79i-a  little  in  ex- 
cess of  plaintiff's  Judgment.  This  whole  ac- 
connt,  except  tbat  she  may  hare  received  the 
money,  was  undoubtedly  manufactured  for 
the  purpose  of  this  snlt  by  collusion  between 
the  dtfendantB,  and  entirely  discredits  their 
testimony.  There  are  many  other  things 
detailed  by  these  defendants  as  to  their 
money  dealings  with  one  another,  especially 
the  accuracy  with  which  every  dollar  of  ac- 
count between  them  was  carefully  kept  and 
accounted  for,  so  different  from  the  ordinary 
relations  existing  between  husband  and  wife, 
when  the  wife  Imposes  such  implicit  trust 
and  confidence  In  her  husband,  as  represent- 
ed by  them,  that  render  their  statements  im- 
probnble,  and  deprive  them  of  any  weight  In 
the  determination  of  this  cause.  Casting 
their  evidence  aside,  the  other  facts  and  cir- 
cumstances show  that  whatever  interest 
they,  or  either  of  them,  have  in  the  property 
In  controversy,  or  in  the  improvements  put 
thereon,  came  from  the  husband's  business. 
Atkinson  was  fully  aware  of  what  was  going 
on  all  the  time,  and  connived  at  It,  but,  as 
a  brother  in  the  church,  be  had  no  Idea  that 
those  who  were  in  such  close  communion 
with  him  would  deceive  or  attempt  to  de- 
fraud one  of  the  chosen  bond  of  Qldeon. 
They  might  despoil  the  gentiles,  but  not  the 
elect;  and  they  undoubtedly  humored  him  in 
this  belief,  for  Sister  Plumb  was  very  care- 
ful to  assure  him  tbat  he  should  not  suffer, 
when  he  was  about  to  start  to  New  Orleans 
to  see  about  his  show  boat.  But,  while  It 
was  the  hand  of  Esnu,  it  was  the  voice  of 
Jacob,  and  the  mess  of  pottage  did  the  rest. 
His  confidence  was  abused  under  the  guise 
of  friendship,  which  blinded  his  eyes,  and 
be  was  despoiled  by  those  of  his  own  house- 
hold; and  with  the  earnest  plea  for  retrlbn- 
tlon  he  seeks  Justice  against  bis  despollers. 
What  we  have  we  freely  give  unto  him. 

This  case  is  governed  in  all  respects  by  the 
principles  settled  by  this  court  in  Miller  v. 
Cox.  38  W.  Va.  748,  18  8.  B.  960.  Brooks  v. 
Applcgate,  87  W.  Va.  873,  16  S.  E.  S85.  and 
other  cases  to  which  reference  Is  made  there- 
in. AH  appellant  can  subject  to  hie  debt, 
however,  Is  the  equity  of  redemption  in  the 
property  In  controversy.  The  building  asso* 
elation  has  a  prior  lien,  which,  at  the  com- 
mencement of  this  case,  amounted  to  fl,- 
010.76,  and  the  defendants  had  at  that  time 
ceased  to  pay  anything  thereon,  so  at  the 
present  time  the  debt  must  amount  to  about 
the  full  value  of  the  property.  The  appel- 
lant's costs,  except  expenses  of  sale,  must 
yield  in  priority  to  the  association  lien,  and 
therefore  he  may  have  had  his  trouble  for 
his  pains,  and  this  litigation  prove  abortive, 
ncept  the  satisfaction  of  personal  triumph 
over  a  faithless  religious  brother,  who.  un- 
der the  cloak  of  piety,  won  his  love,  only  to 
shake  his  confidence  in  all  professions  of 
friendship.  The  suit  appears  to  be  a  contest 
over  a  bag  of  wind,  and  this  court  might 
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afflrm  the  decree  without,  probably.  Inflict- 
ing pecuniary  loss  or  gain  to  any  one;  yet 
as  a  court  of  equity  ft  should  not  hesitate  to 
rebuke  those  who  attempt  to  Impose  upon  It 
by  false  statements,  manufactured  accounts, 
or  other  deceptive  practices,  for  the  puritose 
of  deterring  future  attempts  of  like  nature. 
For  these  reasons,  the  decree  complained  of 
Is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings,  according  to  the  roles  and 
prlndples  goveniliig  courts  of  equity. 


WELTOX  T.  BOGGS  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  10.  1898.) 

IiIHlTATIONB— FLKADIKO  —  PSRUOMAL  FhiTILEOE— 
RiGDTS  OF  StKANOBR. 

1.  Where  a  salt  in  equity  is  brought  by  a  jiidg- 
ment  creditor  to  subject  the  lands  of  the  debtor 
to  the  satisfaction  of  his  Judgment,  and  the 
plaintifF  in  the  bill  sets  forth  the  fact  that  there 
18  another  judgment  bgninst  the  same  defendant, 
older  in  point  of  time,  but  which  has  not  bepn 
kept  alive  by  IsauinR  exerntions  as  required 
by  statute,  but  the  defendant  is  in  life,  and  does 
not  plead  the  statute  of  liraitotions  as  to  said 
older  judgment,  the  plaintifF  in  said  auit  in  equi- 
ty has  no  right  to  file  or  rely  on  such  plea. 

2.  The  plea  of  the  statute  of  limitation  is.  in 
general,  a  personal  defense,  to  be  made  by  the 
party  against  whom  the  demand  Is  asserted. 

3.  A  mere  stranper  to  the  claim,  as  a  creditor, 
although  he  may  be  injuriously  affected  by  his 
debtor  a  failure  to  set  up  the  statute,  cannot  ei- 
ther set  It  up  himself,  or  compel  his  debtor  to 
do  BO,  as  In  such  case  the  privilege  is  personal. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Pendleton  coun- 
ty; R.  W.  Dalley.  Judge. 

Bill  by  S.  A.  Welton  against  E.  W.  Boggs 
and  others.  Decree  for  defendants,  and  plain- 
tiff appeals.  Affirmed. 

F.  M.  Reynolds  and  L.  J.  Forman,  for  ap- 
pellant   George  A.  Blakemore,  for  appellees. 

ENGUSH,  J.  At  the  May  rules,  18&4,  for 
the  circuit  court  of  Pendletou  county,  S.  A. 
Welton  filed  a  bill  against  E.  W.  Boggs,  W. 
S.  Boggs,  trustee,  I.  P.  Boggs  (since  deceased), 
Solomon  Cunningham,  M.  Menzy.  and  J.  W. 
Warner,  in  which  she  alleged  that  on  the  16th 
day  of  April,  1886,  she  obtained  a  Judgment 
against  the  defendant  E.  W.  Boggs  in  said 
court  for  the  sum  of  ^22.33,  with  interest 
thereon  from  that  date,  and  costs;  that  on 
the  25th  day  of  May,  188C,  said  Judgment 
was  duly  docketed  In  the  judgment  Ueu  dock- 
et of  said  county;  that  execution  was  Issued 
on  said  Judgment  on  April  23, 1886,  and  placed 
In  the  proper  officer's  hands,  returnable  to 
July  rules,  1886,  which  execution  was  duly  re- 
turned: "No  property  found  to  levy  on  to 
satisfy  this  execution,  or  any  part  thereof. 
June  28th,  1886;"  that  no  part  thereof  had 
been  paid;  and  that  said  judgment  constitut- 
ed the  first  lien  on  the  real  estate  of  said  E. 
W.  Boggs,  which  is  described  in  the  bill.  It 
is  also  alleged  In  plaintiff's  bill  that  from  the 
records  of  said  county  It  appears  that  on  the 
IStb  of  Uay,  1878,  Judgment  was  rendered 


against  said  E.  W.  Boggs  and  Solomon  Cun- 
ningham In  favor  of  David  Goff,  commission- 
er, use  of  William  Adumson,  for  the  sum  of 
$549.37;  that  execution  was  issued  on  said 
Judgment  on  June  17.  1879,  returnable  to  the 
1st  day  of  August,  1879;  that  the  records  do 
not  show  any  return  of  said  execution,  but 
that  no  execution  has  issued  thereon  since, 
and  that  said  judgment  is  barred  by  the  stat- 
ute of  limitations,  and  constitutes  no  Ueu  oa 
the  real  estate  of  said  E.  W.  Boggs  mentioned 
In  the  bill;  that  there  was  no  personal  prop- 
erty of  the  defendant  Boggs  out  of  which  her 
Judgment  could  be  made;  and  that  the  real 
estate  of  said  Boggs  would  not  rent  in  live 
years  for  a  sufficient  sum  to  pay  off  her  Judg- 
ment and  costs.  The  plalutlff  charges  tbiit 
ber  judgment  aforesaid  is  the  first  lien  on  all 
of  i^Id  real  estate,  and  should  first  be  paid 
out  of  the  proceeds  arising  from  the  sale  of 
said  real  estate;  that  the  judgment  aforesaid 
in  favor  of  Goff,  commissioner,  use  of  Adaui- 
Bon,  is  out,  by  the  statute  of  limitations,  and 
constitutes  no  Hen  on  any  of  said  real  estate: 
and  that  said  Goff  judgment  should  be  civd 
Ited  by  several  payments,  the  amount  of 
which  was  not  known  to  plaintiff.  And  slie 
prayed  that  her  Judgment  \lm  might  be  en- 
forced against  said  land.  On  the  15th  of 
June,  18Ui,  the  bill  was  taken  for  confessed  as 
to  the  other  defendants,  except  E.  W.  Boggs, 
who  appeared  and  demurred  to  said  bllL  De- 
murrer was  overruled,  and  cause  referred  to 
a  commissioner  to  ascertain  the  real  estate 
owned  by  the  defendant  Boggs,  Its  character 
and  location,  its  value,  annual  and  absolute, 
and  the  Hens  binding  the  same,  whether  by 
judgment  or  otherwise,  and  their  priorities. 
Said  commiestoner  returned  his  r^mrt,  gIVinj; 
the  real  estate  owned  by  Boggs,  and  ascer- 
taining that  the  plalntitTs  Judgment  descril>ed 
In  her  bill  was  entitled  to  the  first  place  in 
[>olnt  of  priority  of  lien  against  said  real  es- 
tate, and  the  deed  of  trust  executed  by  Bo;;g5 
and  wife  to  W.  H.  Boggs,  trustee,  to  secure 
to  William  Adamson  said  judgment  for  $;>49.- 
37,  costs,  and  Interest,  subject  to  a  credit  of 
$300  paid  February  27,  18M,  was  entitled  to 
the  second  lien  on  said  land.  This  report  was 
excepted  to  by  J.  P.  Boggs,  executor  of  the 
will  of  William  Adamson,  deceased,  for  the 
reason  that  It  gave  priority  to  the  lien  of 
A.  Welton  over  the  Uen  of  William  Adamson: 
the  deed  of  trust  Hen  having  been  taken  to  se- 
cure the  payment  of  a  Judgment  obtained  loug 
prior  to  the  Judgment  of  S.  A,  Welton.  and 
said  Judgment  of  Adamson  being,  at  the  timt> 
said  trust  deed  was  taken,  alive,  and  on  the 
lien  docket  of  said  county.  On  the  lltb  day 
of  April,  1S9G,  the  cause  was  heard,  and  said 
exception  to  the  commissioner's  report  was 
sustained,  and  the  court  decreed  that  said  deeii 
of  trust  was  entitled,  as  a  Hen,  to  priority, 
and  that  the  plaintiff  Welton's  Judgment  con- 
stituted the  second  Hen  on  all  the  real  estate 
aforesaid,  and  directed  a  special  commission- 
er therebi  named  to  sell  said  real  eatate  In  the 
maunet  and  upon  the  terms  therein  pxescrlb- 
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ed.  From  this  decree  tlie  idalntlff,  Welton, 
obtained  this  appeal 

The  appellEDt  made  four  assignments  of  er- 
ror, all  of  which  apply  to  the  action  of  the 
court  in  sustaining  said  exception  to  the  com- 
mlsrioner's  report,  which  may  be  considered 
together. 

Old  the  drcuit  court  err  In  holding  that  the 
deed  of  trust,  or  the  Judgment  it  was  execut- 
ed to  secure,  was  entitled  to  priority  over  the 
plaintiff's  Judgment^  Now,  while  It  Is  true 
that  the  plaintiff  In  Iter  blA  claims  that  she 
kept  her  Jodgment  alive  In  the  manner  pre- 
scribed by  the  statute^  and  that  the  defendant 
Adamson  allowed  his  Judgment  to  expire,  by 
neglecting  to  comply  with  the  statutory  re- 
quirements, yet  the  first  question  we  encoun- 
ter In  c<mslderlng  this  case  upon  the  questions 
raised  by  the  exception  to  said  commlsslon- 
«r's  report  fls  whether  the  plea  of  the  statute 
of  limitations  has  been  interposed  In  this 
case  by  any  person  entitled  to  the  benefit  of 
said  Idea.  Can  this  plea  be  successfully  re- 
lied upon  1^  a  co-creditor  in  a  suit  pending 
against  a  live  debtor?  Or  Is  It  a  personal 
plea,  which  the  Judgment  debtor  ^ne  could 
make  available?  Wood,  In  his  valuable  work 
on  the  Statute  of  limitations  (volume  1,  p. 

under  the  head  of  "Personal  Privilege," 
thus  states  the  law:  "The  plea  of  the  statute 
of  limitations  Is  generally  a  personal  privilege, 
and  may  be  waived  by  a  defendant,  or  assort- 
ed, at  his  election.  *  •  *  A  cestui  que 
trust  may  set  up  the  statnte  whenever  bis 
trustee  might  do  so.  *  *  *  and  gmerally 
any  person  In  privity  vrlth  the  claim  sought 
to  be  enforced  may  set  up  the  statnte  in  bar 
thereto,  as  an  executor,  administrator,  as- 
signee, trustee,  m  any  person  who  can  lie 
said  to  stand  in  the  place  and  itead  of  the  per- 
son for  whcwe  ben^t  the  statute  Inures; 
but  a  mere  stranger  to  tbe  claim,  as  a  creditor 
of  such  p^son,  although  be  may  be  Injurious- 
ly affected  his  debtor's  failure  to  set  up  the 
statute,  cannot  do  so  himseU,  or  compel  his 
debtor  to  do  so,  as  In  such  cases  the  privilege 
Is  personal,  and  one  whldi  the  debtor  may 
avail  h*miH**f  of,  or  not,  at  his  dectlon."  In 
the  case  at  bar  the  debtor  has  seen  proper 
to  exercise  his  election  by  declining  to  Inters 
pose  the  plea  (which  in  my  opinion  would 
have  been  effective,  and  given  the  Judgment 
of  the  plaintiff  the  priority);  and,  having 
made  such  election,  could  the  plaintiff  file  the 
plea  herself?  A  question  similar  to  this  was 
pr«»nted  to  this  court  In  the  case  of  Lee  v. 
Feemster,  21  W.  Va.  108;  and  it  was  there 
held  that:  "Tbe  plea  of  usury  Is  a  defense 
personal  to  the  debtor.  TherefOTe  In  his  life- 
time his  creditor  cannot  i^ead  it  to  defeat  the 
claim  of  another  creditor  In  whole  or  In  part." 
Johnson,  P.,  In  delivering  the  oi^on  of  the 
coml,  said:  "In  Woodyard  v.  Polsley,  14  W. 
Va.  2U,  we  held  that  after  a  man  was  dead, 
and  his  estate  was  being  distributed  among 
his  creditors  In  a  court  of  equity,  a  creditor 
miffht  rely  on  the  statute  of  limitations  to  de- 
feat the  dabn  of  another  creditor.  But  this 


was  put  upon  tbe  principle  that  It  was  then 
imposslUe  for  the  debtor  to  plead  the  statute 
of  limitations;  his  voice  was  hushed;  the  law 
made  it  tlie  duty  of  his  personal  representa- 
tive to  plead  the  statute  of  limitations,  and. 
if  the  personal  representative  did  not  do  It. 
the  creditors  might  do  so,  as  against  each 
other.  With  a  living  man.  it  is  altogether 
different  The  law  does  not  compel  him  to 
plead  the  statute  of  llmltatlMS.  It  Is  a  per- 
sonal privilege,  that  he  can  avail  himsdf  of, 
or  not,  as  he  pleases."  It  Is  true  that  was  a 
usury  case,  and  these  remarks  were  present- 
ed by  way  of  Illustration;  but  the  analogy  Is 
strong  and  apparent,  and,  In  my  opinion,  the 
plea  of  usury  being  a  personal  plea,  the  same 
rule  applies  with  regard  to  the  plea  of  tbe 
statute  of  limitations.  Again,  In  the  case  of 
Clayton  v.  Henley.  32  Grat  72,  Staples,  J., 
delivering  tbe  opinion  of  the  court,  says: 
"The  court  is  further  of  opinion  that  tbe  plea 
of  the  statnte  of  limitations  is,  in  general,  a 
personal  defense,  to  be  made  by  the  party 
against  whom  the  demand  Is  asserted,  or  to  be 
waived  by  him,  If  he  desire  so  to  do."  "If  a 
debtor,  recognizing  the  indulgence  of  his  cred- 
itor and  the  Justice  of  his  demand.  Is  unwil- 
Ung  to  plead  the  statute,  it  is  difficult  to  tell 
upon  what  ground  a  third  person,  who  merely 
asserts  tbe  title  to  tbe  property,  can  be  per- 
mitted to  do  BO."  In  the  ease  under  consld- 
eratlrai,  the  defendant  E.  W.  Boggs,  for  some 
reason  known  to  himself,  has  not  filed  bis 
personal  plea,  or  In  any  manner  raised  the 
question  as  to  the  validity  d  the  Judgment  of 
William  Adamson;  and  nay  conclusion  from 
the  authorities  above  quoted  ts  that  the  excep- 
tions filed  by  the  executor  of  William  Adam- 
son  to  the  conmils^nK's  report  were  prop- 
erly sustained  by  the  circuit  court.  The  Judg- 
ment complained  of  is  affirmed,  with  costs 
and  damages. 

On  Rehearing. 

After  a  careful  consideration  of  the  briefs 
of  counsel  for  the  appellant,  and  examination 
of  the  authorities  cited,  I  find  no  cause  to 
change  the  oidnlon  above  quoted:  and  the 
same  la  hereby  adopted,  and  the  decree  ctnn- 
plained  of  Is  affirmed. 

NOTE  BY  BRANNON,  P.  In  McClaugher- 
ty  V.  Croft.  43  W.  Va.  270,  27  S.  B.  246.  we 
held  that  parties  privy  in  estate  with  the  debt- 
or, as  heirs,  alienees,  or  mortgagees,  owning  or 
entitled  to  charge  the  very  land,  might  plead 
the  atatnte  of  limitations  against  other  creditors, 
to  defend  their  estates.  I  rpfer  to  former  casen. 
leaving  open  the  qaestion  involved  in  this  case, 
whether  one  having  a  mere  general  lien,  not  be- 
ing a  specific  lien  on  the  land,  could  do  so.  And 
I  put  it  ns  a  qufere  in  the  Croft  Cane.  Our  caae!> 
settle  that  creditors  of  a  dead  man,  or  of  an  iu- 
solrent  partnership,  may  plead  against  other 
creditors  the  statute,  there  being  a  fund  belong- 
ing to  all.  Bnt  nnlesB  we  are  ready  to  abolish 
the  old  rale,  that  limitBtion  Is  a  plea  made  onir 
for  the  debtor,  which  he  may  waive,  I  do  not 
see  how  we  can  hold  otherwise  than  as  Judge 
ENGLISH  holds  in  this  case.  The  statute 
pleads  the  bar  in  favor  of  a  dead  man's  estate, 
and  therefMe  creditors  msy  do  so,  but  no  stat- 
nte compals  a  living  debtor  to  plead  It.  I  make 
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thia  note  to  call  attention  to  the  Croft  CaB« 
and  Conrad  T.  Back,  21  W.  Va.  896.  Id  addi- 
tion to  Lm  t.  Feemiter,  dted  hj  Judcs  SNO- 
LISH. 


CRUHLISH'S  ADM*R  t.  SHENANDOAH 

VAL.  R.  CO. 

FIDELITY  INSURANCE,  TRUST  &  SAFE- 
DEPOSIT  CO.  V.  SAME. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  10,  189&) 
Res  JCDI01.TA. 

If  a  partr  who  would  be  entitled  to  the  ben- 
efit of  a  decree  as  res  judicata  to  the  prejudice 
of  another  afterwards  make  an  admissioQ  of  rec- 
ord in  the  case,  inconsistent  therewith,  detract- 
ing from  his  right  nnder  aald  decree,  and  snch 
admission  is  the  trnth,  he  cannot  on  tneh 
decree  ai  lea  judicata. 
(STllabni  tor  the  Court) 

Appeal  from  circuit  court,  Jefferson  countr; 
E.  Boyd  Faulkner,  Judge. 

Bills  b7  H.  H.  Cmmllsh's  admiufstrator 
against  the  Shenandoah  Valley  Bailroad  Com- 
pany and  the  Fidelity  Insurance,  Trust  St 
Safe-Deposit  Company  against  the  same  de- 
fendant From  a  decree  settling  the  accoonts 
of  one  McDonald,  receiver  of  an  Intervening 
creditor,  he  appeals.  Affirmed. 

Daniel  B.  Lucas  and  A.  W.  McDonald,  for 
appelant  F.  P.  CHark,  for  app^ee. 

RRANNON,  P.  It  seems  useless  to  write 
an  opinion  In  this  case,  as  It  involves  only 
the  constmctlon  of  a  contract,  and  no  legal 
principles  of  guidance  to  the  public.  But  it 
is  customary.  The  Shenandoah  Valley  Rail- 
road was  under  a  decree  of  sale  for  Its  Indebt- 
edness. A  part  of  such  Indebtedness  was  a 
recovery  In  the  name  of  McDonald,  recelrer 
of  the  Central  Improvement  Company,  against 
the  Shenandoah  Valley  Railroad  Company, 
amounting,  February  10,  1891,  to  $791,338.09; 
but  that  was  subject  to  a  prior  lien.  There 
was  danger  that  the  debt  of  the  Central 
Improvement  Company  would  be  lost  nnder 
the  prior  Hen  by  failure  of  the  railroad  to  sell 
for  enough  to  pay  both  debts;  and  Moore, 
Lucas,  and  otha%  representing  9128,000 
out  of  $188,000  stodE  of  the  Central  ImproTO- 
ment  Company,  made  tn  arrangement  with 
certain  parties  acting  nnder  the  name  of  the 
Jlemphis  &  Atlanta  Construction  Company, 
to  bid,  at  the  coming  sale  of  the  road,  a  sum 
sufficient  to  pay  the  debt  of  the  Central  Im- 
prorement  Company,  and  for  making  snch 
bid  agreed  to  pay  said  Memphis  &  Atlanta 
Construction  Company  ¥160,000.  Afterwards, 
by  a  written  contract  dated  September  27, 
1S90,  between  Lucas,  Moore,  and  McKeehn, 
attorneys  for  stockholders  owning  said  f  128,- 
000  stock  of  the  Central  Improvement  Com- 
pany, ot  the  one  part  and  tiie  Norfolk  & 
Western  Bailroad  of  the  other  part,  the  said 
attorneys  sold  to  the  Norfolk  &  Western  Rall- 
road.  for  fb*  consldeiatloii  oC  9600,000,  saM 


9128*000  stock.  The  Norfolk  ft  Western  Com- 
pany was  already  the  owner  of  9862,136.48 
of  9381,996.71  of  the  Indebtedness  of  the 
Central  Improrment  Company.  Ttins  the 
Norfolk  &  Western  Company  owned  9128,000 
ont  qf  9188,000  of  the  capital  stock  of  the 
Central  Improvement  Company,  and  9862,- 
136.43  Indebtedness  against  It  By  said  agree- 
ment the  Norfolk  ft  Westmi  Company  agreed 
to  purchase  at  the  coming  sale  of  the  Shen- 
andoah Valley  Railroa^  at  a  price  large 
enough  to  cover  tihe  clann  of  the  Central  Im- 
provement Company,  and  It  did  later  buy  the 
property,  and  paid  to^  McDonald,  receiver, 
950,000,  retaining  In  its  hands  the  balance  of 
the  sum  tor  which  It  purchased  the  property, 
it  being  thought  by  the  parties  useless  to 
require  the  Norfblk  ft  Western  Company  to 
pay  the  full  amount,  since  It  owned  the  bulk 
of  the  stock  and  of  the  Indebtedness  of  the 
Central  Improvement  Company;  and.  If  It 
had  paid  the  whole,  It  would  be  decreed  at 
once  back  to  it  on  account  of  its  ownership  of 
debts  and  stock.  After  these  transactions, 
Scott,  Jewett,  and  McFadden,  claiming  to  be 
owners  of  stock  of  the  Omtral  Improve- 
ment Company,  came  Into  this  litigation  ask- 
ing to  be  permitted  to  partidpate  In  the  fund 
going  to  the  Central  Improvement  Company 
as  sudi  stockholders,  and  the  litigation  touch- 
ing them  resulted  In  the  disallowance  of  the 
claims  of  Scott  and  Jewett  as  stockholders, 
and  the  allowance  of  the  daim  of  McFadden 
to  the  extent  of  Visa  ot  the  stock.  This 
will  appear  from  a  fOrmer  decision  of  this 
coort  in  this  case,  found  in  40  W.  Va.  627. 
22  S.  E.  90,  where  facts  will  more  at  large 
appear.  Some  time  after  the  agreement  of 
September  27,  1800.  when  the  Norfolk  ft 
Western  acquired  the  9128,000  stock  of  the 
Central  Improvement  Compnny,  and  before 
our  said  former  decision,  the  Norfolk  &  West- 
em  Company  bought  ta  from  Hunt  and  HllU- 
ard  96.000  of  stock  of  the  Central  Improvement 
Company,  and  was  thus  the  owner  of  9134.- 
000  of  the  9188,000  total  stock.  McFadden 
owning  94,000.  When  the  cause  went  back 
to  the  drcnlt  court,  an  order  was  made  re- 
ferring the  canse  to  a  commissioner  to  settle 
the  accounts  of  McDonald,  receiver,  and  upon 
his  report  a  decree  was  entered  requiring 
him  to  pay.  as  the  balance  In  his  hands, 
922,947.04,  and  from  this  decree-  McDonald 
appealed. 

McDonald  complains  that  the  circuit  court 
rejected  certain  credits  claimed  by  him.  I 
shall  tiierefore  take  them  up  for  considera- 
tion. One  is  the  sum  of  911.5&1.20.  claimed 
by  the  receiver  as  paid  McDonald,  Moore,  and 
Lucas,  attorneys,  as  ^o/isb  o'  tbe  9160,000 
expended  in  procuring  the  Memphis  ft  At- 
lanta Company  to  make  the  by-bid  above 
spoken  of.  The  court  in  40  W.  Va.  627,  22 
8.  B.  90,  bdd  said  9160,000  to  be  a  prooer 
erpendltnre  so  as  to  enable  those  stodihold- 
ers  of  the  O^itral  Improvement  Company  who 
Incurred  the  expenditure  to  diarge  other 
stockholders  ontstanding,  and  not  conennittg 
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la  the  expendtture,  with  a  portion  tliereof, 
cmifonnlng  to  the  amount  of  their  stock.  It 
ezpresslr  aecreed  that  McFadden  Rhould  he 
charged  therewith.  The  question,  then,  la, 
did  the  cotirt  properly  reject  the  said  credit  of  [ 
$11,5^.20  so  paid  hy  McDonald  for  the  por-  ' 
tion  of  the  9160,000  aa  chargeable  to  the  Hunt 
and  Hllllard  stocl£  and  the  McFadden  stock? 
It  is  claimed  that  out  former  decision,  holding 
that  outstanding  stock  should  be  charged  to 
contribute  to  pay  sa^  (160,000,  is  res  Jadi- 
cRtA,  and  concludes  the  question  In  favor  of 
the  said  credit  It  clearly  wonid  compel 
Hunt  and  HUliard.  If  they  yet  owned  the 
stock,  to  pay  their  portion;  bat  the  NorfoDc  ' 
&  Western  Company  owned  the  stock  at  the  ; 
time  of  our  decision.  That  decision  was  in  | 
a  contest  between  the  stockholders  of  the 
Central  Improrement  Company— that  Is,  the 
[Norfolk  &,  Western  Company,  as  purchasers 
of  the  fl2S,000  stock,  and  Scott,  Jewett,  and 
McFadden,  who  were  outstanding  stockhold- 
ers, not  consenting  to  the  expenditure  of  the 
9160.000— as  to  whether  said  outstanding 
stockholders  should  be  let  In  aa  stockholders, 
and.  If  so,  whether  they  should  be  charged 
with  a  portion  of  the  $160,000;  irtiereas  we 
DOW  have  In  hand  a  contest  between  the  Nor- 
folk &  Western  Company  and  those  parties 
who  acted  as  attorneys,  s^ng  to  It  $1*^8,000 
stock  of  the  Central  ImproTement  Company, 
under  the  contract  of  September  27,  1S»0.  as 
to  whether  they  shall  charge  against  the  Nor- 
folk &  Western  Company  a  portion  oC  the 
19160.000;  whether  the  receiver  could  pay 
tbem,  and  get  credit  for  so  doing,  it  Is  not, 
therefore,  res  Judicata  as  to  this  credit.  The 
■qneetlon  now  is  upon  a  settlement  between 
recelrer  and  d^wsltor.  The  question  then 
was.  not  shall  the  Norfolk  &  Western  Com- 
pany, as  owner  of  the  Hunt  and  Billiard  stock, 
be  charged  with  contribution  to  reimburse 
the  expenditure?  bnt  that  is  the  question  now. 
The  decision  would  not  bind  Hunt  and  HU- 
liard. Thongb  they  had  sold  their  stock  to 
the  Norfolk  &  Western  at  the  date  ot  the 
former  decree;  yet  what  that  company  should 
pay  for  such  omtrUration  on  the  Hunt  and 
Hllllard  Bto<^  or  whether  anything,  was  not 
an  Issne,  and  was  not  decided.  The  said  con- 
tract of  September  27,  1890.  was  then  tn  evi- 
dence In  the  case,  but  Its  construction  was 
not  In  Issue.  Its  construction,  as  hetwe^ 
the  parties  to  It,  was  not  passed  on.  I  did 
say  in  argument  that  I  did  not  think  that 
contract  forbade  those  stockholders  who  paid 
fl60,000  from  charging  other  stockholders 
with  contrIbnti(Hia,  bnt  I  said  nothing  aa  to 
the  rights  under  that  contract  of  the  parties 
-to  It  between  themselves.  We  are  thus  called 
on  to  constrae  that  contract  By  It  Lucas, 
Moore,  and  McKeehn,  attorneys  for  certain 
fitockholden  of  the  Central  improvement 
Company,  sold,  for  SSOO.OOO.  1128,000  of  the 
S13S.000  stock  of  that  company.  Now,  after 
this  sale  I  take  It  that  these  attorneys  or 
stockholdws  oould  not  have  maintained  any 
*uit  to  demand  of  the  Nwrfott  A  Westen 


Company  any  part  of  the  $160,000;  nor  could 
they  have  maintained  any  suit  against  Hunt 
and  HUliard,  nor  against  McFadden,  for  their 
right  on  account  of  having  paid  tbat  (160,000 
was  not  such  as  could  constitute  the  basis 
of  a  SQlt  True,  If  they  had  remained  stock- 
holders, and  Hunt  and  HUUard  or  McFadden 
had  appUed  for  admlasIiA  -as  stockholders  to 
the  fund  going  to  BtO(Ah(Mers,  ttiey  could 
have  compeUed  them,  as  a  condition  of  ad- 
mission, to  abate  from  their  stock  Its  ratable 
contribution  to  reimburse  those  stockholder* 
who  had  Incurred  the  outlay;  but  they  had 
sold  their  stock  to  the  Norfolk  &  Western 
Company.  Had  they  any  longer  any  right  to 
demand  anything  of  Hunt  and  HlUlardT 
Their  right  as  stockholders  had  passed  to  the 
Norfolk  &  Western  Company,  and,  If  anybody 
had  rl^t  to  demand  contribution,  that  com- 
pany had,  aa  purchasers  of  the  stock.  I  do 
not  see  that,  after  such  sale,  those  former 
stockholders  had  any  longer  any  right  under 
their  expenditure  of  the  9160,000.  The  Nor- 
folk &  Western  Company  acquired  the  Hunt 
and  HUliard  stock  after  the  sale  of  the  ?128.- 
000  stock  to  the  Norfolk  &  Western  Company, 
and  It  seems  to  me  that  thereafter  there,  re- 
mained not  a  vestige  of  demand  which  could 
be  set  up  by  those  stockholders  who  bad  sold 
against  Hunt  and  HiUIard  or  the  Norfolk  ft 
Western,  their  assignee.  So  much  for  the 
force  of  the  mere  sale  Itself.  But  In  addition 
to  the  mere  force  of  the  sale  Itsdf,  let  ns 
consider  other  positive  provisions  of  the  con- 
tract of  September  27,  1880.  By  its  fourth 
clause  the  said  sellers  of  the  stock  became 
responsible  for  all  prior  costs  in  the  Utlgatlon, 
"and  the  counsel  and  receiver  In  these  cases 
agree  to  relinquish  all  claims  for  fees  or  com- 
missions,  except  such  as  Is  paid  them  out  of 
the  ¥500,000  they  may  now  or  they  may  here- 
after have  for  fees  or  compensation  of  any 
nature";  and  one  of  the  attorneys  agreed  to 
continue  in  the  litigation  for  the  Norfolk  & 
Western  without  further  pay.  Does  not  this 
mean  that  the  sellers  would  not  hold  the 
Norfolk  &  Western  Company,  their  vendee, 
responsible  for  any  furthor  demand  for  feea, 
commissions,  or  "compensation  of  any  na- 
ture"? This  broad  languid  evinces  a  pur- 
pose to  8^  the  Norfolk  &  Western  all  their 
Interests  and  rights  outright  when  they  sold 
the  stock.  The  words  "compensation  of  any 
nature"  would  seem  apQy  to  fit  the  demand 
for  compensation  for  the  money  they  had  paid 
out  In  the  expenditure  of  |1Q0,000.  At  any 
j  rate,  the  language  and  spirit  of  the  contract 
manifest  a  purpMe  to  sell  aU  their  Int^est 
outright  to  the  Norfolk  A  Western  Company, 
free  of  furthv  demand  from  them.  It  seems 
neither  equitable  nor  within  the  letter  of 
this  stipulation  that  they  should  now  demand 
of  the  Norfolk  &  Western  Company  a  large 
contribution  on  account  of  the  Hunt  and  Hll- 
llard sto<^,  afterwards  acquired  by  it  I 
think  they  are  estopped  by  Oim  very  meaning 
ot  that  contract  AU  their  rights  were  em- 
badlea  in  the  csnsidenlleK  paM  for  tUs  etock. 
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TbBt  was  to  pa7  them  In  toll.  The  voting 
l>reatheB  and  epeaka  UiIb  meanlns. 

Appellant  McDonald  also  complains  that  the 
court  below  rejected  a  credit  claimed  by  him 
of  98,685.62  as  paid  himself  (McDonald), 
Moore,  and  Lncas,  attorneys,— the  portion  of 
the  $200,000  attorneys'  fees  charged  upon  the 
96.000  of  the  Hunt  ft  HOllard  stock  acqntared 
by  the  Norfolk  &  Western  Company  after 
agreement  of  September  27, 1890.  I  need  say 
nothing  further  as  to  this  Item  ttian  what  I 
have  said  above.  The  fonrOi  clause  relin- 
quishes all  claim  to  attorneys'  fees.  The 
former  decision  of  this  court  as  to  the  Mc- 
Fadden  stock  denied  the  right  to  charge  it  for 
Its  fractkinal  share  of  9200,000,  and  directed 
that  It  be  charged  only  with  a  reasonable 
sum;  and  how,  under  that  rnling,  the  re- 
celver  could  pay  those  attorneys,  he  being 
one  of  liiem,  Viaft  of  $200,000  for  attorneys' 
fees  against  the  Hunt  and  HiUlard  stock,  I 
cannot  see.  If  charged  at  all,  tt  would  only 
be  a  sum  fixed  by  the  circuit  court,  as  held  In 
said  former  decision ;  and  It  has  refused  to 
allow  anything,  and  propeily  so,  because 
these  attorneys  relinquished  all  dalm  of  fur- 
ther fees  against  the  Norfolk  &  Western  Oom- 
pany  by  said  agreement  The  court  decided 
In  40  W.  Ta.  627,  22  S.  E.  90,  that  stockhold- 
ers whose  stock  was  held  by  the  attorneys 
and  sold  to  the  Norfolk  &  Western  Cmnpany 
could  charge  other  stockholders  wlQi  a  fair 
sum  for  attorneys'  serrlcra,  but  we  did  not 
decide  that  tlie  attorneys  could  charge  the 
Norfolk  &  Western  Company  for  attorneys' 
services  rendered  on  stock  then  bought  by  It 
from  them,  or  on  stock  which  It  might  ac- 
quire from  others.  The  rights  of  the  parties 
under  that  agreement  were  not  before  Uie 
court  It  was  only  said  that  It  did  not  debar 
those  stockholden  who  had  paid  attcwn^' 
fees  from  claiming  from  other  stockholders 
contribution  tiierefor.  So  far  that  contract 
was  eonstmed,  but  no  fnrOier.  Whether  It 
debarred  the  attorneys  from  claiming  fee 
against  th^  vendee,  the  Norfolk  ft  Western 
Company^  was  not  before  us.  And  then, 
again,  this  receiver  had  no  right  to  pay  this 
sum  to  himself  and  ottiers  without  specific 
orders  from  the  court  We  agree  with  Qie 
circuit  court  In  denying  this  Item  of  98,605.02. 

We  also  agree  with  the  circuit  court  In  de- 
nying the  credit  for  9718.66.  bis  rec^ver's 
commission  on  the  Hunt  and  BllUard  stock. 
The  reasons  are:  (1)  McDonald  was  a  co- 
attorney  with  Lucas  and  others,  and  as  an  in- 
dividual knew  all  and  assented  to  the  whole 
agreement  vrtmse  fourth  dause  relinquished 
commissions.  (2)  He  signed  a  memorandum 
on  the  said  contract  of  September  27,  1890, 
binding  him  to  become  jointly  responsible 
with  other  parties  of  Its  first  part  for  the  guar- 
anty of  the  fifth  article,  and  thus  knew  of 
and  assented  to  the  fourth  clause.  He  t^nu 
became  a  pu^  to  it  The  dause  says  that 
**the  counsel  and  receiver  to  these  cases  agree 
to  relinquish  all  claims  for  fees  and  com- 
mlsBlona.'*  What  receiver?  None  othw  ttian 


McDonald.  Wlut  counsel  T  None  other  tiian 
he  and  others,  his  associate  connsd.  It  es- 
tops tbe  recelvw  and  attorneys  from  dalm  for 
receiver's  commlstion  and  attorneys'  fees.  It 
is  in  tiie  case,  and  we  most  give  It  ^ect  ttius 
far. 

For  similar  reasons  we  agree  with  the  cir- 
cuit court  to  disallowing  credit  for  9289.81. 
receiver's  commission  on  McFadden's  stock. 

We  agree  with  the  circuit  court  to  disal- 
lowing credit  for  $10  for  copying  petitions  for 
Scott  and  Jewett's  appeal,  and  916.50  for  a 
copy  of  Judge  Brannon's  opinion.  We  see 
no  need  of  them  such  as  to  charge  the  fund. 
The  receiver  was  not  called  upon  to  defend 
tbe  claim  of  Scott  and  Jewett,  and.  If  he 
wanted  these  documoito  to  use  for  blms^ 
and  other  attomeyat  they  are  not  chargeable 
to  the  fund. 

Having  disposed,  of  the  objections  to  the 
decree  made  by  appellant  McDonald  with- 
out finding  any  error,  I  oome  to  complaints 
against  It  made  by  the  NorAdk  ft  Western 
Company.  It  claims  that  tbe  snm  of  96,616.02, 
paid  by  tbe  receiver  to  satisfy  the  McFadden 
recovery,  diould  not  have  been  allowed  Mc- 
Donald. The  former  decree  entitled  McFsd- 
den  to  It  as  against  the  Norfolk  ft  WestCT 
Company,  and  It  was  right  to  pay  tt  out  of 
tbe  fond.  The  Norfolk  ft  Western  Company 
claims  that  by  reason  ol  danse  6  of  said 
contract  of  September  27th  McDonald  can- 
not be  credited  this  96,646.02,  as  by  it  Moore, 
M(£eehn,  McDonald,  and  Lucas  Indenullled 
the  company  against  tbe  appearance  and  al- 
towance  of  any  outstanding  stock  not  partici- 
pating to  the  agreemoit  This  fifth  dause 
says:  'Tbe  parties  of  tbe  first  part  tmrtber 
agree  to,  and  do  hereby.  Indemnify  it  against 
any  demands  which  may  be  estaUlshed 
against  It  before  any  court  by  reason  of  this 
agreemmt  at  tiie  salt  of  any  holders  oC  atodc 
in  said  Central  Improvement  Company  who 
are  not  represented  by  the  parttes  of  Uie  first 
part"  We  have  cmidnded  that  as  Lacaa, 
Moore,  and  McEeehn  are  not  to  any  way 
parties  to  this  clause,  and  McDonald  not  as 
an  individual,  we  cammt  oonstme  that  fifth 
clause,  or  say  what  are  the  rights  or  otdl^- 
tlons  of  any  of  the  parties  imdor  It  We  could 
not  decree  against  McDonald  on  it  In  this 
case,  because  it  Is  not  Involved  to  the  plead- 
togs,  and  we  could  not  decree  against  htan, 
or  fix  any  liability  on  blm,  without  lAcas, 
Moore,  and  McEeehn  as  pajrUei.  Thaetore 
the  question  whether  the  Norfolk  ft  Western 
has  the  right  to  hold  them  responsible  under 
it  to  todenmlfy  it  because  of  the  allowa&ee 
of  the  McFadden  stock  or  the  Hunt  and  BSi- 
Itard  stock  is  left  open  for  any  ottaev  sidt  or 
proceedings.  If  any  stull  be  Instltnted,  wtthovt 
prejudice  to  any  party  from  this  dedsioii. 
Hence  we  cannot  reverse  the  circuit  court's 
action  to  allowing  McDonald,  as  receiver, 
credit  for  said  $6,046.02. 

The  Norfolk  ft  Western  eomi^lalns  tbMt  Mc- 
Donald  was  allowed  credit  as  receiver  for 
91,100  as  paid  for  attorney^  tees  to  himself, 
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Lucas,  and  Moore  (or  attorneys*  fees  charged 
(or  the  McFadden  stock.  We  think  It  was 
Improperly  allowed,  because  waived  by  said 
fonrth  clause.  It  was  right  to  abate  It  from 
McFadden,  but  Its  abatement  Inured  to  the 
benefit  of  the  Norfolk  &  Western  Company. 

In  view  of  the  contention  of  the  attorneys 
for  the  Norfolk  &  Western  Company  that  a 
decree  of  September  28,  1893,  Is  res  Judicata, 
and  that  McDonaid  must  be  chargeable  by  it, 
it  may  be  proper  to  refer  to  this  subject. 
That  decree,  upon  the  admission  of  McDonald 
that  there  was  In  his  hands,  as  receiver,  ?61,- 
940.03  directed  that  McDonald  pay  out  of  It 
certain  costs,  and  then  pay  to  the  Norfolk  & 
Western  Company  »«Vi38  of  the  residue, 
which  would  amount,  as  claimed,  to  $60,068.- 
41.  I  feel  the  force  of  the  argument  of  res 
judicata  made  by  the  counsel,  but  the  truth 
is  that  that  result  was  attained  by  a  state- 
ment made  by  a  commissioner,  which  has  not 
been  further  acted  on  in  the  case,  based  on 
the  debit  charged  to  the  receiver  of  the  whole 
purchase  money  for  which  the  Norfolk  & 
Western  Company  purchased  the  railroad; 
whereas  the  truth  is  that  no  money  but  ?50,- 
000  ever  went  into  McDonald's  hands,  as  I 
hare  above  stated,  and  the  Norfolk  &  Western 
Company  made  the  solemn  admission  in  the 
subsequent  decree  of  November  6,  1896,  that 
the  sum  paid  McDonald,  out  of  which  that 
company  was  asking  a  decree  against  him, 
was  $50,000;  and  therefore  I  think  this  binds 
the  company,  and  breaks  the  force  of  the 
ar^ment  of  res  judicata.  Anyhow,  It  Is  just 
to  charge  McDonald  with  only  ?50,000.  As 
the  company  was  the  party  retaining  the 
money,  and  was  allowed  to  do  so  at  Its  re- 
quest, it  would  be  against  equity  to  allow 
it,  with  all  the  money  over  $50,000  in  Its 
pocket,  to  charge  McDonald  more  than  he 
received.  It  asked  to  retain  all  over  the  $50,- 
000.  and,  if  we  tolerate  this  argument  of  res 
Judicata,  and  compel  McDonald  to  pay  beyond 
$50,000,  we  would  allow  the  Norfolk  &  West- 
era  Company  to  recover  for  money  which  it 
Itself  retained.  It  Is  estopped  from  so  doing 
by  Its  own  act.  Hie  true  balance  due  from 
Receiver  McDonald  was  $24,022.04  on  Decem- 
ber 14,  1886,  the  date  of  the  circuit  court's 
decree,  Instead  of  $22,822.04,  as  found  by  said 
decree. 

NOTE  BY  DENT,  J.  In  concur  In  the  eoncln- 
sion  reached  in  this  case,  bnt  not  with  portions 
of  the  argument  contained  in  the  opiuioa  in  so 
far  as  it  is  an  attempt  to  construe  the  pro- 
TisioQS  ot  the  bond  of  indemnity  given  by  I-iti- 
cas,  McMre.  and  McKeehn,  and  indorsed  by  Mc- 
Donaid. Such  bond  has  never  been  brought  be- 
fore the  court  on  an  issue  or  pleadings,  nor  have 
the  parties  thereto  been  BUmmoiied  and  implead- 
ed in  any  manner.  The  bond  was  introduced  as 
a  mere  loeldental  part  of  the  evidence.  The 

E resent  litigation  is  narrowed  down  in  fact  as 
eing  between  the  Norfolk  &  Western  Railroad 
Company  on  the  one  side  and  Ctiarles  McFadden 
on  the  other.  As  between  the  company  and  its 
raarantors.  at  present  there  is  no  litigation  pend- 
ing, and  it  is  improper  and  coram  non  judice  now 
to  decide,  as  between  them,  as  to  who  is  enti- 
tled to  the  pro  rata  contributions  of  the  receiv- 


ers', commissioners',  and  attorneys*  fees,  and 
the  $160,000  by-hId  expenditure.  The  company 
should  be  allowed  to  retain  them  with  all  ulti- 
mate legal  rights  thereto  reserved.  If  they  are 
covered  by  the  bond  of  Indemnity,  this  leaves 
them  where  they  properly  belong;  and.  If  not, 
and  other  persons,  not  parties  to  the  cause, 
think  they  are  entitled  to  them,  and  that  they 
can  recover  them  notwithstanding  the  bond  of 
indemnity,  they  should  be  at  liberty  to  do  so; 
and,  not  being  before  the  court  property,  they 
are  not  bound  by  a  judicial  determination  made 
in  their  absence.  The  decree  of  the  ISth  De- 
cember, 1895,  should  be  so  modified  as  to  al- 
low the  $1,100  attorneys'  fee  deducted  from 
Charles  McFadden  to  remain  under  the  control 
of  the  Norfolk  &  Western  Railroad  Company, 
along  with  the  Hunt  and  Billiard  and  other 
fees.  If  the  attorneys  or  receiver  deem  them- 
selves entitled  to  them  notwithstanding  their 
bond  of  Indemnity,  they  have  their  action  at 
law;  and  if  the  Norfolk  &  Western  Railroad 
Company  deems  itself  entitled  to  recover  from 
its  indemnifiers  tbe  amount  paid  Charles  Mc- 
Fadden, or  for  the  Hunt  and  Hilliard  stock,  it 
has  its  remedy  on  its  bond.  And 
"Iiet  the  poet  resume  his  pen. 
And  prove  himself  the  best  of  men." 


HUBXTHAL'S  BX'X  v.  HURXTHAL'S 
HEIRS  et  al. 
(Sopreme  Court  of  Appeals  of  West  Virginia. 

Dec.  10.  1898.) 

RlPABIAM  LaSDS— COVSNAKTS  RUNKIKG  WITH  TBS 
hkSD — Fl^TCKBft— MOETOAGSS— JOOICUL 
Sales — Mode  op  Salk. 

1.  Where  a  party  to  a  deed  agrees  to  pay  to 
the  other  party  tbe  sum  of  $75  per  annum  for 
keeping  np  a  certain  dam,  necessary  to  the  mill 
property  of  the  obligor,  and  that  the  obligation 
to  pay  the  same,  in  addition  to  being  a  personal 
one,  "shall  be  a  covenant  running  with  tbe  land, 
and  binding  upon  the  Ronceverte  Flour  Mills, 
race,  and  water  power.  Into  whosoever  hands 
they  may  pass."  he  thereby  creates  a  lien  on 
Budi  miU  property,  which,  duly  recorded,  has 
priority  over  subseQuent  Hens. 

2.  If  machinery  under  mortgage  is  placed  In 
a  mill  already  mortgaged,  it  becomes  subject  to 
tbe  realty  mortgage,  to  the  extent  that  is  neces- 
sary to  keep  the  security  thereof  unimpaired,  so 
far  as  the  personalty  mortgage  Is  concerned.  If 
such  machinery  ia  mortgaged  to  its  full  value, 
and  it  will  not  damage  the  mill  property  by  its 
removal,  the  mortKagee  or  purchaser  may  re- 
move the  same;  otherwise,  fae  must  make  good 
the  damage  caused  by  such  removal. 

3.  When  a  mill  and  its  machinery  are  subject 
to  separate  mortgages,  and  are  sold  under  de- 
cree of  court,  they  should  t>e  offered  for  sale 
both  separately  and  together,  and  then  sold  In 
whichever  way  they  will  bring  the  larger  sam. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Oreenbrier  coun- 
ty; J.  M.  McWhorter,  Judge. 

Suit  between  the  executrix  and  the  beln  of 
Ben  Hurxtbal,  deceased,  and  othm.  A  de- 
cree was  rendered  from  which  an  appeal  was 
taken.   Reversed  In  part,  and  modified. 

John  W.  Harris,  for  appellants.  L.  J. 
WIlUamB,  for  appellees. 

DENT,  J.  In  the  case  of  Josle  M.  Hurx- 
tbal, administratrix,  against  Christine  H. 
Hurxtbal  and  others,  on  appeal  from  the  cir- 
cuit court  of  Greenbrier  county,  two  questions 
are  presented  to  this  court: 

1.  Whether  the  following  proylslon  Iil  a 
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deed  dnly  recorded  creates  a  Uen  on  the  prop- 
erty Involred.  In  favor  of  tbe  Bt  Lawrence 
Boom  ft  BCanofactartng  Ccnnpanj,  to  wit: 
That  tbe  said  party  of  the  second  part  agrees 
to  p&y  to  BBld  party  of  the  first  part  the  sum 
of  serenty-flTe  dollars  per  ^nnnini,  to  be  paid 
<m  thi  first  day  of  January  In  each  year;  and 
the  c»bllgatton  to  pay  the  same  shall,  In  addl- 
tton  to  being  a  personal  on^  be  a  covenant 
running  with  the  land,  and  binding  upon  said 
Roncernte  Flonr  Ml^  ndU  race,  and  water 
power,  Into  whosoever  hands  they  may  pass." 
This  qnestlon  la  fully  met  and  determined  la 
favor  <tf  the  lien  in  the  case  of  Parsons  v. 
Association,  44  W.  Va.  S3B,  «29  S.  E.  990. 
The  appellant's  claim  for  tills  charge  at  the 
date  of  the  allowance  thereoft  to  vrit,  No- 
vember 1,  1887,  amounting  to  the  warn  of 
93SS175,  should  have  been  decreed  as  a  lien 
fourth  In  prlOTlty  on  said  property. 

2.  Whether  the  court  erred  In  holding  that 
Xelson  White,  appellee,  by  virtue  of  a  deed 
of  trust  executed  thereon  prior  to  Its  being 
fixed  in  the  mlU  In  controversy,  heU  a  Hen 
on  the  machinery  prior  in  right  to  the  lien  of 
the  appellant  Br^nna  Hnrxthal,  secured  to 
her  by  a  prior  deed  of  trust  on  the  mill  prop- 
erty, ^e  authorities  on  this  sidijeet  widely 
differ.  The  true  equitable  rule  Is  stated  In 
the  cue  of  Blnkley  r.  Forkner^  117  Ind.  179, 
19  N.  B.  7SS,  to  wit:  "A  chattel  mortage  is 
effectual  to  preserve  the  character  of  the 
mortiaged  chattels,  as  against  a  mortgage  on 
the  realty  executed  prior  thereto,  If  the  chat- 
tels can  be  removed  without  injuring  or  im- 
pairing the  vahie  of  tbe  real  estate,  or  the 
buildings  there<m.  If  the  detachment  would 
occasion  some  dimlnntlon  in  the  value  of  the 
realty,  as  It  would  have  stood  had  the  attach- 
ment not  been  made,  then  the  depredation 
must  be  made  whole,  and  the  rights  of  the 
partfea  adjusted  according  to  the  equity  of 
the  case."  This  rule  Is  said  to  be  firmly  es- 
tablished In  the  Interest  of  trade.  That  the 
realty  mortgagee's  security  la  k^t  whole  Is 
■n  that  be  can  ask,  as  against  the  property 
of  third  parties.  When  the  mortgaged  per- 
sonal property  is  attached  to  the  realty,  the 
mortgagor  has  tmly  an  equity  redemption 
therein,  to  which  tiie  mortgage  on  the  realty 
at  once  attaches.  Campbell  v.  Roddy,  44  N. 
J.  Sq.  244,  14  AiL  279;  Eaves  v.  Estes,  10 
Kan.  814;  Ford  v.  Oobb,  20  N.  Y.  844;  Slsson 
▼.  HIbbard.  7S  N.  T.  642;  Tifft  v.  Horton,  G3 
N.  T.  877;  Sword  v.  Low,  122  lU.  487,  18  N. 
E.  Cffift  In  the  present  case,  Btyama  Hurx- 
fhal  had  a  lien  on  the  mill  pr^terty  amount- 
ing to  about  95,000;  the  mlU  betajr  fitted  up 
with  the  old  burr  system  when  the  projjvletor 
purchased  of  Ndson  White  the  machinery  in 
controversy,  giving  him  a  deed  of  trust  there- 
<m,  and  then  plaoed  It  in  the  mill  In  Ueu  of 
the  old  system,  so  far  as  the  flour  part  there- 
of Is  ooucemed,  while  he  continued  the  burr 
system  as  to  the  com  and  feed.  The  mill 
had  to  be  changed  some  to  suit  the  new  ma- 
chinery, or  roller  system.   What  became  of 


the  oh!  machinery  la  not  slunra  In  the  evi- 
dence, unleas  It  was  retained  for  the  corn  and 
feed  part  No  damage  is  shovm  on  account 
of  the  change.  It  Is  chUmed  that  the  rcmor- 
al  of  the  machinery  will  damage  the  mill. 
To  what  extent,  there  la  no  evltence.  Xor 
can  It  be  ascertained,  until  sale  Is  ^ected, 
that  the  equity  of  redemption  in  the  ma- 
chinery Is  of  any  nine.  It  devolves  on  the 
mortgagee  to  Identify  the  property  covered 
by  his  lien.  If  he  Is  unable  to  do  so.  he  can- 
not have  the  benefit  thereof.  This  is  ad- 
nUtted  by  his  counaeL  The  court  in  Its  de- 
me  provided  that  the  "special  commlsslonets, 
ot  the  one  acting,  shall  sell  the  said  ma- 
chinery named  and  set  forth  In  the  sai^  deed 
of  trust,  except  said  Case  Purifier,  on  the 
same  terms  as  the  real  estate,  with  privilege 
to  the  porobaser  to  remove  the  said  ma- 
chinery from  the  mill  building  witti  aa  little 
damage  thereto  as  possible."  This  decree 
does  not  protect  the  realty  mortgage  from 
the  damage  that  may  accrue  from  a  separate 
sale  of  the  properties  Involved.  The  ma- 
fdilnery  and  the  mUl  may  both  brhig  a  better 
price,  if  sold  together;  and  the  mill  may  be 
greatly  damaged,  or  may  be  benefited,  by  tiie 
removal  at  the  machinery.  The  court  should 
have  directed  the  commissions  to  offer  them 
for  sale  both  separately  and  together,  and  sell 
In  the  way  In  which  tb^  would  bring  the 
larger  sum.  If  together  they  bring  a  larger 
sum  than  when  offered  si^^at^,  the  dlffer- 
eaee  between  the  two  sums  wUl  ahow  the 
amount  to  which  the  realty  mortgagee  would 
be  damaged  by  a  separate  sale,  while  the  per- 
sonal mortgagee  would  be  only  entitled  to 
what  the  personal  property  would  bring  if 
sold  s^arately.  because  such  Is  the  extent  of 
his  mortgsge.  If  they  sell  for  more  sepa- 
rate, It  wUl  show  the  extent  of  the  damage 
th^  are  to  each  othw;  while,  if  the  mlU 
I  should  sell  for  less  separately  than  when  sold 
I  in  otnmectton  with  the  machinery.  It  will 
;  show  to  what  extent  the  removal  of  the  ma- 
;  chlnery  causes  loss  to  the  realty  mortgagee, 
I  who  is  entitled  to  be  made  whole  out  of  the 
personalty;  oth»rwise^  she  would  be  dam- 
aged by  the  removal  of  the  madilnery  with- 
out recompense,  contrary  to  the  law  aa  befon 
settled. 

The  decree  complained  of  wUl  be  revosed 
In  so  fiur  as  it  fails  to  allow  tiie  St  Lawrence 
Bo(Hn  ft  Manufacturing  Clompai^  Its  lloi  far 
the  sum  of  9321.79,  fourth  In  priority  tm  said 
mill  property,  and  amen^  so  as  to  direct 
the  special  commissioners,  In  making  sale  of 
such  mill  prc^erty,  to  offer  the  same  as  a 
whole,  and  also  the  mill  and  machinery  sep- 
arately, and  to  sell  the  same  In  whichever 
way  It  win  bring  the  largest  som;  and  la  all 
other  respects  it  Is  affirmed,  and  tlie  caose  is 
remanded  for  further  proceedings.  Kysmu 
Hurxthal,  not  having  asked  for  ttte  sale  of 
the  property  as  a  whole  In  the  dtcalt  court 
but  asking  It  for  the  first  ttane  In  this  court 
will  pay  the  costs  of  this  appeaL 


Digitized  by  Google 


DAVIS  V. 


BAKEU. 


289 


DATIS  T.  BAKER  et  kL 
(Saprnne  Court  ot  Appeals  of  Wcat  ^rglnia. 
Dec.  8.  1898.) 

Dkpdtt  Saiaivr— Bosds— BBUOB~-DiecaAB«B— 
CoxrxiiUTiOK— SsT-Orr— Statuti  or 

FlUCDS. 

1.  In  an  action  of  debt  upon  a  bond  ezecated 
by  a  deputy  sheriff  to  bis  principal,  whicb  bond, 
on  its  face,  as  a  part  of  the  condition,  recites  that 
Mid  depnty  is  to  act  as  such  during  the  term 
of  said  sheriff's  office,  which  bond  is  accepted 
by  such  sheriff,  and  such  depnty  proceeds  to 
perform  the  datles  of  his  office  under  said  bond, 
and  continue*  to  perform  said  duties  dnrinic  the 
entire  term  of  said  sherifTi  office,  said  bond 
must  be  considered  as  a  contract  between  said 
sheriff  and  his  deputy. 

2.  Where  inch  action  is  predicated  on  a  claim 
that  the  defendant  has  failed  to  comply  with 
the  conditions  of  bia  bond  by  paying  over  and 
accotmtlnff  for  all  money  which  may  come  into 
Us  haiidi  by  virtue  of  hts  office,  the  defendant 
may  piore  and  bare  allowed,  as  a  set-off  ageiuBt 
said  claim,  sucji  amount  as  he  may  be  entiUed  to 
for  his  services  as  such  deputy,  if  the  same  are 
set  forth  and  described  In  the  bill  of  particulars 
filed  with  bis  plea. 

3.  If  the  sheriff,  daring  his  term  of  office, 
and  after  said  deputy  has  served  two  years,  re- 
lieves him  of  a  pottifMi  of  the  duties  originally 
aaaigned  to  him,  against  his  protest,  but  does  not 
remove  him.  and  no  change  is  then  made  as 
to  the  original  agreement  for  compensation, 
the  fact  that  the  labors  of  such  depaty  are  thus 
diminiBbed  will  not  necessarily  reduce  his  com- 
pensation. 

4.  If  It  appears  from  the  evidence  that  such 
deputy,  during  tlie  four  years  of  bia  service,  per- 
formed the  portion  of  the  duties  of  the  office 
of  sheriff  Of  JefferBOB  county  which  he  con- 
trmcted  to  do.  for  the  compensation  be  was  to 
receive  under  the  original  agreement,  by  retain- 
ing his  pay  for  such  servicen  out  of  money  col- 
lected by  him,  he  committed  no  breach  of  the 
conditions  of  his  bond,  as  he  in  this  manner  ac- 
connted  for  the  money  that  came  Into  his  hands. 

6.  The  statute  of  frauds  does  not  apply,  under 
the  circumstances  of  this  case,  to  defeat  the 
dalm  of  the  defendant  for  his  services. 

(Syllabus  by  the  Court.) 

Error  to  circuit  cotirt,  Jefferson  county;  B. 
Boyd  Faulkner,  Judge. 

Action  by  Albert  F.  Davis  against  Eugene 
Baker  and  another.  From  a  judgment  for 
plaintiff,  defendants  bring  error.  Reversed. 

Gewge  Baylor,  for  plaintiffs  In  error.  For^ 
rest  W.  Brown,  for  defendant  in  error. 

ENGLISH,  J.  Albert  F.  Davis  brought  an 
action  of  debt  against  Bugene  Baker  and  W. 
A  Morgan  In  tbe  circuit  court  of  Jefferson 
conntr>  returnable  to  April  rules,  1806,  on  a 
bond  executed  by  said  Baker  to  him  as  dep- 
uty sheriff,  with  said  Morgan  as  bis  securi- 
ty. The  defendant  Baker  craved  oyer  of  the 
bond,  and  pleaded  conditions  performed  and 
conditions  not  bnAen,  and  set-off,  and  filed 
wlOi  fals  last-named  piea  bis  bUI  of  parUcu- 
lars  of  setoff,  to  which  pleas  the  plaintiff 
replied  geoienUly.  Defendant  pleaded  pay- 
ment and  Issue  was  joined  thereon.  Defend- 
ant also  gave  notice  to  plaintiff  that  on  the 
trial  be  would  offer,  In  recoupment  of  plaln- 
tfff*a  dalm,  evidence  sustaining  the  Items  con- 
tained In  said  bill  of  particulars  of  set-off. 
A  jury  was  waived,  and  the  case  submitted 


to  tbe  court  upon  tbe  issues  joined;  and  the 
court,  having  heard  the  evidence,  found  for 
the  plaintiff,  and  assessed  his  damages  at 
¥1,531.58,  with  Interest  from  June  2,.  1887. 
The  defendant  moved  the  court  for  a  new  trial, 
and  In  arrest  of  Judgment,  which  motion  was 
orermled.  Now,  the  bond  sued  on  was  a 
private  bond,  and  the  gist  of  the  action  Is  the 
breach  of  the  condition;  In  other  words,  In 
order  that  the  plaintiff  should  recover  In  this 
case,  It  was  Incumbent  on  him  to  show  that 
the  defendant  did  not  faithfully  discharge  and 
perform  the  duties  of  said  office  ot  deputy 
sheriff  during  his  continuance  ther^  accord- 
ing to  law,  and  pay  over  and  account  for  all 
money  which  might  come  Into  bis  bands,  and 
make  settlements  of  bis  acti<»ui  as  such  dep- 
uty, as  was  required  by  law  for  sheriffs  to 
make,  or  whenever  required  to  do  so  by  said 
Davis,  and  make  a  final  settlemoit  of  all  bis 
actions  within  two  years  from  tbe  expiration 
of  said  term  ot  said  office.  The  controversy 
In  this  case  arose  from  the  following  facts: 
The  plaintiff,  Davis,  was  shwlff  of  Jefferson 
county,  and,  by  arrangement  and  agreement 
between  him  and  his  deputies,  the  work  of 
the  shrievalty  of  the  coun^  was  apportioned 
between  them  and  blm  In  tbe  same  manner 
as  It  bad  been  apportioned  by  the  former 
sheriff.  The  defendant  by  this  agreement 
was  to  perform  the  work  In  Chariestown  and 
MIddleway,  and,  as  convoisation,  was  to  re- 
ceive one-third  of  the  commission.  Under 
this  arrangement  the  defendant  acted  as  dep- 
uty for  the  plaintiff  for  two  years,  performing 
tbe  duties  required  ot  blm  in  said  two  dis- 
tricts, and  receiving  tbe  compensation  agreed 
upon.  At  the  end  of  that  time  tbe  plaintiff 
took  from  defendant  tbe  books  of  Chariestown 
district,  leaving  him  only  the  books  of  MId- 
dleway district,  against  which  action  on  tbe 
part  of  said  Davis  the  defendant  protested. 
Said  defendant  continued  to  ride  and  perform 
the  duties  of  deputy  sheriff  In  MIddleway 
district  until  tbe  end  of  the  term. 

At  the  Ume  tbe  books  oi  Chariestown  dis- 
trict were  taken  away  from  defendant,  noth- 
ing was  salB  about  changing  the  origlDal  con- 
tract. This  is  shown  both  by  tbe  testimony 
ot  plaintiff  and  defendant  When  tbe  defend- 
ant Baker  paid  over  to  plaintiff  tbe  money  re- 
maining in  his  hands  at  tbe  end  of  tho  term, 
he  retained  his  commissions  which  he  dalmed 
to  be  mtltled  to  under  tbe  original  agreement 
and  paid  the  plaintiff  tbe  balance.  If  the  de- 
fendant was  entitled  to  do  this  he  committed 
no  breach  of  bis  bond.  In  tbe  case  of  Jack- 
son V.  Hopkins,  82  Va.  801,  24  S.  B.  it 
was  held  that  "iu  sn  action  on  a  bond  with 
collaters]  condltltm,  the  breach  of  the  condi- 
tion Is  tbe  gist  of  the  action,  for  without  the 
breach  there  is  no  cause  of  action."  Was  the 
defendant  entitled  to  retain  the  pay  for  his 
services  under  the  original  agreement?  Xo 
one  questions  the  right  of  tiie  sheriff  to  re- 
move his  deputies,  but  that  was  not  doue  In 
this  case.  The  plaintiff,  in  his  testimony, 
says  the  defendant  rode  two  districts  fw  two 
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yean,  and  tben  lie  told  him  be  could  take 
Middleway  district;  that  defendant  protested 
against  It,  but  nothing  was  said  about  com- 
mission, and  not  one  word  about  changing  the 
original  contract  Defendant  continued  to 
act  as  deputy.  The  plaintiff  only  gave  him 
less  labor  to  perform  for  the  last  two  years. 
Counsel  for  the  plaintiff  claims  that  the  de- 
f«idant's  contract  was  void,  under  the  stat- 
ute of  frauds,  because  It  was  a  verbal  one, 
which  could  not  be  performed  according  to 
the  Intent  of  the  parties  within  a  year  from 
the  time  of  making.  This  statute,  it  seems  to 
me.  has  no  application  to  this  esse.  Here  a 
bond  was  sued  on,  with  a  collateral  condi- 
tion. It  was  executed  by  the  defendant,  and 
accepted  by  the  plaintiff.  By  accepting  It, 
the  plaintiff  adopted  as  his  the  contract.  See 
2  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  p.  460, 
where  the  law  is  thus  stated:  "It  is  essen- 
tial to  the  validity  of  a  bond  that  it  be  ac- 
cepted by  the  grantee.  There  is  no  delivery 
without  acceptance."  It  appears  on  the  face 
of  the  bond  sued  on  that  the  defendant  Baker 
was  appointed  as  one  of  the  plaintiff's  dep- 
uties, to  act  during  his  term  of  office,  for 
four  years,  and  the  same  Is  averred  In  the 
declaration;  and  It  does  not  appear  that  be 
was  ever  removed  as  such  deputy  by  tbe 
plaintiff.  It  was,  then,  a  part  of  the  contract 
between  plaintiff  and  defendant  that  de- 
fendant was  to  serve  as  such  deputy  for  four 
years,  and,  while  it  is  true  the  plaintiff  bad 
tbe  power  to  discharge  him,  be  never  exercis- 
ed that  power.  Baker,  then,  acted  as  such 
deputy  under  this  contract,  his  work  and  the 
compensation  therefor  being  fixed  by  verbal 
agreement.  Thus,  the  duration  of  the  per- 
formance of  his  services  was  fixed  by  tbe 
bond,  and  the  value  of  the  services  and  their 
compensation  by  verbal  agreement.  It  Is 
shown  by  the  evidence  that  said  Baker  for 
the  years  1889-90  collected  three-sixths  of 
the  county  and  state  levies,  or  one-sixth  each 
year  more  than  he  was  required  to  do  under 
his  contract;  so  that  although  he  was  only 
allowed  to  collect  one-sixth  each  year  for 
1891  and  1892.  yet  during  the 'entire  four 
years  he  collected  at  the  rate  of  one-tUlrd  each 
year,— that  is.  performed  the  work  that  would 
entitle  him  to  full  pay  under  his  contract,  so 
that  on  the  quantum  meruit  be  was  entitled 
to  the  amount  be  retained  for  his  services. 

A  question  Is  raised  on  the  argument  as  to 
whether  be  would  be  entitled  to  set  off  his 
claim  because  tbe  same  was  unliquidated.  1 
cannot  think  there  is  anything  in  this  objec- 
tion, for  the  reason  that  the  account  claimed 
as  a  set-off  grows  out  of  the  same  transaction. 
In  the  case  of  De  Forrest  v.  Oder,  42  111.  500, 
It  was  held  that  unliquidated  damages  which 
do  not  grow  out  of  the  contract  or  cause  of 
action  sued  upon  are  not  a  proper  subject  of 
set-off.  They  must  grow  out  of  the  trans- 
action upon  which  tbe  suit  Is  brought.  The 
claim  asserted  In  this  plea  of  set-off  certain- 
ly grows  out  of  the  transaction  upon  which 
the  suit  was  brought  Again,  our  statute  is 


very  liberal  In  Its  provisions  on  this  question. 
Code.  p.  812,  c.  126,  I  4,  provides  that  "in  a 
suit  for  any  debt  the  defendant  may  at  tbe 
trial  prove  and  have  allowed  against  sucli 
debt,  any  paymrnt  of  set  off  which  is  so  de- 
scribed in  bis  plea  or  In  an  account  filed 
therewith  as  to  give  the  plaintiff  notice  of 
its  nature  but  not  otherwise."  This  provi- 
sion seems  to  have  been  fully  complied  with 
In  this  case.  The  plaintiff  hialsts  that  tbe 
defense  should  not  prevail,  because  the  money 
in  defendant's  hands  was  the  proceeds  of 
taxes,  and  cites  tbe  case  of  Miller  v.  Wisner, 
SO  S.  E.  237,  lately  decided  by  this  court, 
which  merely  holds  that  a  party  owing  taxps 
cannot  set  off  his  private  demand  against  the 
sheriff  In  payment  tbweof,  and  does  not  ap- 
ply. ^Tien  we  look  again  to  the  facta  ot 
this  case.  It  Is  apparent  that  the  contract  be- 
tween the  plaintiff  and  said  Baker  was  not 
terminated  by  his  discharge  or  removal,  the 
only  thing  done  being  to  r^leve  him  of  a 
part  of  his  duties  he  was  required  to  perform. 
What  motive  actuated  plaintiff  in  taking  this 
step,  we  cannot  say.  It  may  have  been  tbat 
be  was  not  satisfied  with  the  manner  in 
which  be  was  accounting  for  the  collections 
placed  In  his  hands;  but.  If  so,  why  did  he 
still  allow  him  to  collect  In  Mlddleway  dis- 
trict? It  may  have  been  that  be  was  aware 
that  the  defendant  had  performed  more  than 
his  proportion  of  the  work  during  the  years 
1889-90,  and  it  may  have  been  that  be  wanted 
to  give  his  son  employment.  But  let  the  mo- 
tive be  what  It  may,  the  defendant  protested 
against  bis  labor  being  reduced,  and  sig:nt- 
Bed  his  willingness  to  continue.  It  appearing 
from  the  evidence  that  &t  the  time  the  books 
of  Charlestown  district  were  taken  from  tbe 
defendant,  no  change  was  made  In  the  con- 
tract lu  regard  to  compensation  for  services, 
and  It  further  appearing  that,  taking  the  en- 
tire four  years  of  tbe  sheriff's  term  into  con- 
sideration, the  defendant  performed  one-third 
of  the  services,  I  hold  that  the  court  erred  in 
overruling  the  motion  of  the  defendant  for 
a  new  trial.  The  Judgment  Is  therefore  re- 
versed, tlie  finding  of  the  court  set  astd^  and 
a  new  trial  awarded. 


STATE  V.  HULL. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  14,  1809.) 

CniHiNAt.  Law— IxcoMPBTBNT  EviDBKCB — Rape— 
Owyiox  RvtDS^tCB. 

1.  Where  iflegal  evidence  la  admitted  against 

tbe  objection  of  a  party,  it  will  be  presumed  that 
it  prejudices  such  party;  and  if  it  may  have 

Srejudiced  him,  though  it  be  doubtful  whether  :t 
id  or  not.  it  will  be  cause  for  the  reversal  of  th" 
judsment;  but  If  it  clearly  appear  that  It  eonld 
not  have  changed  the  result  if  it  had  been  ex- 
cluih-d.  it  will  not  be  cause  (or  reversing  the 
jiidKnient, 

2.  A  raeiical  witness,  who  Is  examined  as  an 
expert  in  the  trial  of  an  indictment  for  rape, 
after  stating  that  he  had  been  called  upon  to  ex- 
amine the  profferutrix,  and  the  result  of  his  t:x- 
amioation,  will  not  be  allowed  to  express  tbe 
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opiuiQD  to  the  Jnry  that  no  girl  would  hare  Tol- 
uatarily  submitted  to  the  soSerloK  necessar?  to 
have  brought  about  this  result. 

3.  Where  an  injury  relates  to  a  subject  which 
does  not  require  peculiar  haUts  of  ttwj  in  order 
to  enable  a  man  to  understand  It.  the  opinion  of 
■killed  witnesses  Is  not  admissible. 

4.  While  the  admission  io  evidence  of  the  opin- 
ions of  experts  necessarily  gives  rise  to  very  nice 
distinctions  between  facts  and  findings,  it  never- 
theless does  not  annul  the  rule  of  law,  axiomatic 
with  reference  to  them,  as  well  as  to  all  witness- 
es, that  they  must  not  be  so  examined  as  to  sub- 
stitute their  opinions  for  the  verdict,  and  thus 
Qsnrp  the  peouiar  province  of  the  jurj. 

(Syllabus  by  the  Court.) 

EiTor  to  circuit  court,  Berkeley  connty;  B. 
Boyd  Faulkner,  Judge. 

Grant  Hull  was  convicted  of  crime,  and 
brings  error.  Reversed. 

Flick,  Westenhaver  &  Baker,  for  plalntlCC  in 
error.  Edgar  P.  Rncker,  Atty.  Gcol.  and  U. 
8.  G.  Pltzer.  for  tbe  Statew 

liJXGXJSH,  J.  On  the  IStli  day  of  Sep- 
temtwr,  180%  Grant  HnU  was  Indicted  In  tbe 
drcult  court  of  Berkeley  county  for  tlM  crime 
of  rape,  charged  to  have  been  committed  up- 
on one  Ella  May  Glessner.  The  plea  of  not 
guilty  was  biterposed,  and  on  the  16th  day  of 
September,  ISaS,  a  jury  was  sworn  In  the 
canae.  On  tbe  ITtb  of  the  same  month  tttey 
found  the  prisoner  guilty  as  charged  hi  the 
indictment,  but  recommended  that  be  be  pun- 
ished by  oonflnement  In  the  penitentiary,  and, 
thereupon,  the  prlsmer  moved  the  court  to 
set  aside  the  vndlet,  and  grant  him  a  new 
trial,  wbidh  motion,  ^ter  consideration,  was, 
on  the  4th  day  of  Octf^  fUlowlng,  over* 
ruled;  to  which  action  of  tbe  court  tbe  prto- 
oner  by  his  counsel  excepted,  and  moved  the 
court  to  set  adde  the  evidence.  Judgment 
was  rendoed  upon  tbe  verdict,  and  the  pris- 
oner was  sentenced  to  seven  years'  oonflne- 
ment In  tbe  penitentiary;  and  thereupon  tbe 
prisoner  applied  for,  and  obtataied,  this  vrrit 
of  error.  The  errors  relied  on  by  the  prisoner 
are  as  follows:  (1)  Tbe  drcnlt  court  should 
have  set  aside  the  verdict  on  the  ground  that 
the  corpus  delicti  was  not  sufficiently  proved. 
(2)  The  drcult  court  admitted  improper  testi- 
mony, against  tbe  objectlm  of  tbe  defendant 
materially  prejudicial  to  the  defense,  and  for 
tbls,  on  motion,  should  have  set  aside  tbe 
verdict  (8)  The  drcult  court  ibould  have 
aet  aside  the  verdict  of  the  Jury,  and  a-muded 
the  defendant  a  new  trial,  on  the  ground  that 
tbe  verdict  was  against  the  clear  prq;ionday 
ance  of  tbe  evidence. 

Upon  the  question  raised  by  tbe  first  aa- 
c^nment  of  error,  as  to  wbetber  tbe  corpus 
delicti  was  sufficlentiy  proved,  the  state  necea- 
aaiHy  rdled  upon  the  testimony  of  Ella  May 
Glessner,  who  Is  discredited  by  her  own  story 
of  the  transaction;  whose  want  at  truthfulness 
appears  to  have  been  so  notorious  that  her 
own  mother  would  not  believe  her,  as  la  shown 
by  ibe  letter  written  by  ber  to  Mrs.  Hayes,  In 
wUcb,  after  speaking  of  the  complaints  ber 
daiwbter  had  made  against  her,  sbe  says:  "I 
82  S.E.-16 


want  you  to  come  Immedlatdy  to  see  me.  I 
want  this  talk  stopped.  I  want  the  straight 
side  of  the  shnr.  *  *  *  I  want  you  to 
come  right  away,  and  ten  me  the  straight  tiling 
of  it  I  know  you  will  tdl  me  tbe  trutiL"  Tbe 
whole  story  of  the  alleged  crhne,  as  detolled 
by  witnesses  for  tbe  state,  abound  In  Incon- 
sistencies and  Improbabilities.  The  girl  who 
prefers  this  charge,  and  seeks  to  consign  ber 
stepfather  to  the  gallows,  or  a  long  term  of 
eonflnraient  In  the  penitentiary,  out  of  s^te, 
which  appears  to  have  been  engendered  by  a 
letter  written  by  her  motha,  exposii^  some 
of  her  falselioods  and  fabrications  in  r^ard 
to  tbe  treatment  she  had  received  at  the 
hands  of  tbe  parties  with  whom  she  was 
making  her  home,  IwglnB  her  testimony  with 
a  statement  which,  although  It  may  be  Im- 
material, was  regarded  as  important  by  ber, 
which  was  that  nobody  started  away  from 
tlie  prisoner's  house  with  her;  tliat  the  pris- 
oner had  gone  away  from  the  house  to  look 
at  his  potato  patch,-^e  said  be  was  going 
to  look  at  It;  she  saw  him  go;  vras  standing 
on  the  porch  wh^  be  went  out  On  croas' 
ezamlnatkm  she  says:  "I  did  not  start  with 
Grant  It  was  four  o'dock  when  I  ^rtod." 
Sbe  also  says:  **Grant  asked  Frank  to  go 
with  him  when  he  left  He  said,  'No;  I 
vrlll  go  to  the  doctor's  with  yoa'  That  vras 
a  half  hour  before  I  vrent  to  the  house." 
This  testimony  is  directly  and  plainly  contra- 
dicted by  several  witnesses.  First  Mrs. 
Mary  Hull,  the  mother  of  Ibe  prisona,  teM- 
fies  aa  follows:  *1  have  made  my  home 
with  the  prisoner  for  several  years.  Was 
living  ttiero  on  Sunday,  July  24th.  It  was 
20  minutes  past  four  o'clock  wben  I  came  out 
of  Mis.  Hull's  nxKU,  and  Blla  left  about  four 
minutes  after  I  came  out  Grant  and  Blla 
went  away  together.  He  was  a  couple  steps 
ahead."  Mrs.  Glessner  also,  In  ber  testi- 
numy,  says:  "I  was  at  Hull's  bouse  on  the 
Sundiv  In  question,  and  Ella  Vas  thoe  also. 
It  was  something  after  four  o'docft  wbea  she 
left  the  bouse  to  return  home.  I  was  on  the 
porch  when  she  left  I  didn't  know  who  left 
first  Mr.  Hull  said,  'I  wUl  go  a  piece  of  the 
vray  with  you,— as  far  as  my  potato  patch.' 
Sbe  and  be  left  together.  I  cannot  say  wblcb 
was  first"  Frank  Glessner,  In  bis  testimony, 
also  says:  "I  was  on  the  porch  when  tbey 
left  [speaking  of  prisoner  and  Blla],  and  they 
went  together."  The  only  nutlve  we  can  as- 
cribe fbr  this  deliberate  falsehood  on  the  part 
of  Ella  is  that  she  bad  accused  the  prisoner 
of  maUng  a  similar  assault  upon  her  a  year 
previous,  and  claimed  to  be  afraid  of  prisoner 
on  that  account  and  may  have  thought  the 
story  of  former  assault  would  be  detracted 
from  by  ber  action  hi  being  too  sociable  and 
friendly  with  the  prisoner.  But  lot  the 
motive  have  been  what  It  might  she  stands 
flatly  contradicted  by  three  witnesses. 

Following  tbe  testimony  of  this  prosecut- 
ing witness,  she  says:  "I  met  Grant  the 
first  time  after  leaving  tbe  bouse  at  Hedges* 
orchard.   I   went   catty-cornered  through 
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the  cornQeld  to  tbe  road,  and  Grant  waa  In 
tbe  road  where  It  runs  to  tbe  woodt.  The 
summer  before  this.  Grant  came  down  to 
Mn.  Hayee',  and  aaked  her  if  I  could  go  up 
with  him.  He  took  me  up  tbrougb  Bopp's 
woods,  and  tried  to  do  the  same  thing.  I 
hollered,  and  my  mother  came  running  up. 
He  gave  me  a  quarter,  and  I  gave  It  to  my 
mother."  Now,  whan  we  turn  to  the  testi- 
mony of  Urs.  Grant  Hall,  she  says;  "I  have 
heard  the  story  of  what  Ella  saya  happened 
a  year  before  this  occurrence.  It  is  not  true. 
Xothing  of  the  kind  ever  happened.  I  never 
heard  anything  of  this  kind."  This  witness 
saya  she  told  Mrs.  Hayes  about  two  months 
afterwards,  but  Mrs.  Hayes,  when  on  the 
witness  stand,  does  not  oonflrm  her.  Now, 
it  iB  apparent  that  thia  story,  which  was 
brought  out  on  cross-examination,  was  fab- 
ricated and  detailed  to  account  for  the  re- 
markable conduct  on  her  part,  which  was 
described  by  her  In  detailing  her  evidence  in 
elilef.  9he  says:  "I  met  Grant  near  the  end 
of  Hedges'  orchard.  He  was  In  the  road.  I 
shook  hands  with  him,  and  give  blm  goo<V 
bye,  and  asked  him  over.  That  was  a  field 
and  a  bouse  distant  from  Grant's  bonae. 
He  said,  'All  right*;  he  might  be  over  In  a 
few  weeks.  He  went  on  towards  his  home, 
and  I  went  in  the  opposite  direction."  Now, 
after  this  friendly  parting,  the  prisoner  tak- 
ing the  road  towards  home.  It  Is  somewhat 
remarkable  that  la  a  few  minutea  after- 
wards he  ahoiild  be  found  pursuing  her  In 
McE>owell's  woods,  and  haltbig  her  in  a 
threatening  maiuier;  telUng  faert  if  she  did 
not  halt  he  would  kUl  ber;  and  that  she 
should  take  oit  hee  hat.  and  at^rt  to  run 
fast  Would  it  not  be  more  reasonaUe  to 
suppose  that  if  the  prisoner  had  any  sucb 
designs  upon  this  girl,  he  would  haye  walk- 
ed along  with  her  to  McDowell's  wooda,  In* 
stead  of  telling  her  good-bye,  and  starting  oa 
the  road  lea  ding  to  his  home?  And  even  11 
be  had  pursned  her.  as  she  said  be  did, 
would  he,  after  his  recent  friendly  parting 
with  the  girl,  have  accosted  her  in  the  rude 
and  threatening  manner  testified  to  by  her? 
Sucb  conduct  would  be  not  only  unnatural, 
bnt  foolish  and  unaccountable. 

Coming  next  to  the  story  thla  witness  tells 
of  what  transpired  In  McDowell's  wooda, 
can  yon  say  it  bears  the  Impress  of  tmth? 
She  says:  "He  says,  'Come  herel'  and  I 
says,  'No,  sir.'  I  told  him  I  mast  go  borne. 
And  he  walked  up,  and  caught  me  by  the 
arm,  and  says,  'Come  up  here  In  the  woods; 
I  have  something  pretty  to  show  you.'  And 
I  says,  'No,  sir.'  And  so  be  took  me  up  in 
the  woods,  and  d<me  what  he  pleased.  He 
caught  hold  of  my  dress  sleeve,  and  pulled 
me  along.  I  pulled,  and  tore  my  dress  sleeve. 
I  hollered  'murder!'  I  jerked,  and  tried  to 
get  away  from  him,  but  he  wotild  not  let 
me  gOh  *  *  *  He  waaatmut  half  an  hour 
doing  It.  He  Just  took  and  done  what  he 
pleased,  and  be  tore  all  my  underclothes." 
Now,  that  this  story  was  neither  true  nor 


well  couldered  Is  appaxent  vl»ea  we  recur 
to  the  ftu!t  that  she  left  the  boose  of  prisoner 
at  4  o'clock  and  20  minutes,  Mr.  John  D. 
Sfnith,  in  his  testimony,  says:  "We  left 
Spring  Mills  about  Ave  o'clock  in  the  even- 
ing. She  [Ella  May]  met  us  about  one  hun- 
dred yards  below  the  cross  roads  at  Spring 
Mills.  We  had  started  without  bar,  and  she 
met  us.**  Prom  Grant  Hull's  to  Spring  Mills, 
according  to  the  testimony  of  Hnnter  Har- 
lan, Is  one  mile  and  a  half,  and  the  witness 
Decatur  Hedgea  calls  it  two  miles.  It  Is  a 
matter  of  common  observation  that  a  person 
walking  In  ap  ordinary  gait  wUl  not  walk 
more  than  three  miles  an  hour.  If,  then. 
w«  consider  the  distance  from  the  prisoner's 
to  Spring  Mills  to  have  been  one  mile  and  a 
half.  It  would  have  taken  tbe  witness  half 
an  hour  to  have  walked  it;  and,  If  this  be  so, 
how  can  we  reconcile  It  with  her  story  that 
she  was  detained  in  McDowell's  woods  for 
half  an  hour  with  the  prisoner,  or  that  she 
was  detained  there  at  all?  This  witness  not 
only  states  that  she  was  detained  in  Mc- 
Dowell's wooda  by  the  prlMwer  for  half  an 
hour,  but  Mra.  Hayes  states  that  aha  told 
her  on  Thnrsd^  that  pvtoonei  bad  taken  her 
In  tbe  woods,  and  kef>t  her  there  a  half  honr, 
and  what  he  had  done  ta  her.  This  witness 
also  stated  that  Ella'B  dress,  was  torn  under 
the  arm,  and  her  ondsrolothea  were  not  very 
clean,--tiiey  had  Mood  on  tbem.  No  other 
part  of  hw  ckjthing'  was  torn,  whidi  Is  an- 
other flat  coatrAdlotloa  of  BVa'a  teatlwiny. 
Again,  cas  we  reco»cUe  tbe  deportment  of 
thla  girl  after  she  meets  with  the  Smiths- 
near  Spring  Mills,  a»d  proceeds  on  her  way 
hcune  with  them,  with  tlw.  alleged  fact  that 
she  had  Just  been  snbJeeted  to  one  of  the 
grossest  outragas  that  can  beCaU  women? 
The  witness  John  6.  Smith  testUlea  tbat: 
"On  tbe  return  trip  home  she  acted  the  same 
as  usual.  She  acted  foolish  and.  giddy,  like 
all  young  people  do.  She  was  always  wild 
and  full  of  fun.  SHie  dUto't  appear  either 
tir«d  or  woiTled  after  we  got  In  tbe  boat." 

The  lo^cal  oonehisloB  resulting  from  fills 
train  of  droumstances  Is  that^  while  It  may 
be  trae  thAt  some  time  prevleoe  t»  tbe  finding 
of'  this  indictment  BHa  May  Glsasnar  may 
have  been  robbed  of  ber  priceless  Jewel,  it 
was-  not  Ml  Snndsy'  evenlag,  July  21,  ISOS. 
on  her  way  from  the  beose  of  the  prisoner  to 
Spring  Mills.  If  the  subeeqoent  ctmdoet  and 
actions  of  this  girl  ware  ineonslsteat  with  the 
charge  contained  In  tbe  biAetmaiiit,  what  must 
we  say  of  the  testimony  of  a  negro  boy,— 
Peter  Johna?  In  looking  at'  this  testimony, 
we  must  not  only  take  into  considwatloa 
what  any  sane  man  who  had  been  gnflty  of 
such  an  oflense  would  have  said  or  6tme 
under  IHie  drcumstancea,  but  we  must  look 
at  tbe  character  and  reputation  of  the  pris- 
oner, as  ai;^>earB  from  the  testimony  of  the 
I^byterian  mlnlstM  and  five  otiiers.  They 
all  testify  as  to  his  being  an  bonett  and  up- 
right man.  Also  tbe  statement  of  said  Johns 
01  croes-examlnatton  tliat;  altliongh  he  lived 
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about  a  mile  horn  pritoner's,  tbey  were  only 
acqoaintancei.  He  had  only  been  to  pria* 
oner's  lionae  once.  That  Uwy  did  not  run 
together.  Takinf  this  view  of  the  etrcnm- 
BtanceB  and  condlttons  of  the  parties,  can  ire 
regard  it  as  within  the  bounds  of  posalbiUtl«s 
that  the  prisoner,  If  he  had  been  gallty,  would 
have  8topi)ed  on  the  road,  and  made  a  volun- 
tary statement  to  this  yirang  negro  boy  tliat 
he  had  gone  a  piece  with  a  glrL  and  com- 
mitted an  ontrage  upon  her  chastity  against 
ber  consent,  or  even  with  It?  The  prisoner 
was  within  a  short  distance  of  bis  home, 
where  his  wife  and  children  were.  He  stood 
weU  In  the  community  as  an  honest,  respect- 
able man,  and  It  is  natural  to  suppose  that 
he  valued  the  reputation  he  had  earned 
among  his  neighbors;  and  It  Is  taxing  our 
credulity  too  far  to  believe  that,  even  If  be 
had  so  far  foi^tten  himself  as  to  have  been 
guilty  of  uich  conduct,  that  he  would  have 
made  a  conddant  of  this  strange  negro  boy, 
and  imparted  to  him  a  secret  wlilch  might 
cost  him  his  life  or  his  liberty. 

We  come  next  to  the  consideration  of  tlie 
testimony  of  Or.  D.  R.  Boss,  who  testified  that 
be  "had  occasion  to  examine  Ella  May  Gless- 
ner  on  the  1st  day  of  August,  180&"  He 
says:  ">ly  examination  was  to  determloe 
whether  an  assault  bad  been  made  upon  her 
person.  X  found  evhtence  ot  recent  cobablta* 
tloD,  and  that  abe  had  been  injured  by  It 
The  parts  were  still  swollen  and  congested, 
and  very  tender.  I  found  no  other  marks  of 
violence.  She  was  about  a  half-developed 
girl.  The  hymen  was  destroyed.  That  Is 
ail  I  know."  On  cross-examination  he  asld: 
"There  were  no  marks  upon  her  except  about 
ber  private  parts.  Tbe  indications  were  tliat 
several  days—three  or  four,  at  least— bad 
elapsed  since  she  received  the  Injuries,  as 
there  was  some  slougblng.  I  could  form  no 
Idea  how  long  previously  ber  virginity  had 
been  destroyed.  It  was  evident  that  the  In- 
juries would  not  have  happened  to  a  person 
habitually  accustomed  to  intercourse.  The 
Internal  injuries  would  have  been  the  same 
whether  the  Intercourse  was  forced  or  by 
consent."  On  redirect  examination,  and  over 
the  objectitm  of  the  prisoner,  this  witness 
testtfled  as  foUows:  "I  do  not  believe  that 
any  girl  would  have  voluntarily  submitted 
to  the  suffering  necessary  to  have  brought 
about  this  result"  Now,  It  Is  reasonable  to 
suppose  that  the  testimony  of  this  physician, 
who  had  been  called  on  to  make  the  examina- 
tion of  this  girl,  would  have  great  weight, 
and  a  controlling  influence  with  the  jury. 
The  diatlngulstilng  feature  of  this  helnoas 
crime  la  that  force  should  have  t)een  used  in 
itM  ccHiUttlssion.  This  medical  witness  bad 
ivat  stated  that  *the  Internal  Injuries  would 
have  been  the  same  whether  the  intercourse 
was  forced  pr  by  consult,"  and  then.  In  re- 
spoBM  to  a  question  proponnded  by  the  states 
mid,  "I  do  not  believe  that  any  glri  would 
hava  v<4tmtarily  submitted  to  the  suffering 
necessary  to  have  brousht  about  this  result" 


Did  the  circuit  court  err  In  aUowInar  thl»  an^ 
■wer  to  go  to  the  jury  over  the  objection  of 
the  prlsimer?  It  reqidred  no  science,  or  skiUk- 
or  peculiar  habits  of  study  to  reach  the  con- 
dnsion  eqwesaed  In  this  opinion,  after  the 
facts  were  before  them.  Any  man  on  the 
Jury  was  as  capable  of  arriving  at  a  correct 
conclusion  aa  this  physician.  In  the  case  ot 
Welch  V.  Insurance  Co.,  23  W.  Va.  3X36,  Qieea^ 
J.,  In  delivering  the  opinion  of  the  court,  says: 
"Of  facts  which  require  proof  by  Indirect  evi- 
dence,  says  Starkle:  'There  are  some  of  so 
peculiar  a  nature  that  juries  cannot,  without 
other  aid,  come  to  a  direct  conclusion  on  the 
subject  In  such  Instances,  where  the  infer- 
ence requires  the  judgmrait  of  persons  of  pe- 
culiar skill  and  knowledge  on  the  partloular 
subject,  the  testimony  of  such  as  to  their 
opinion  and  judgment  upon  the  facts  is  ad^ 
misaible  evidence  to  liable  a  jury  to  come 
to  a  correct  conclusion.  •  •  But 
Starkle  lays  it  down  further  that  when  the^ 
inquiry  relates  to  a  subject  which  does  not 
require  peculiar  habits  of  study  in  order  tO' 
enable  a  man  to  understand  it  the  opinion  of 
skilled  witnesses  Is  not  admissible;  and  he  is 
unquestionably  right  In  this  poaitlou."  We 
also  find  the  law  thus  stated  In  Staride,  Bv. 
(8th  Bd.)  p.  76S:  "An  expert  cannot  be 
asked  to  give  his  opinion  upon  doubtful  factff- 
In  the  case  on  trial  which  remain  to  be  found> 
by  tlie  jury,  but  a  similar  case  may  be  iKfpo- 
thetlcally  put  to  him,  based  upon  the  evL~ 
dence  In  such  case."  This  court  held  In  thr 
case  of  State  v.  Musgrave,  43  W.  Va.  67a» 
28  S.  E.  814  (Byl.  point  5>:  "The  object  of 
all  questions  of  experts  staould  be  to  oMala 
their  opinion  as  to  matters  of  sklU  or  science 
wlilcb  are  In  controveiBy,  and  at  the  same 
time  to  exclude  their  opinlMis  as  to  the  ef- 
fect of  the  evidence  in  establishing  contro- 
verted facts."  Yet  this  medical  witness  was 
allowed  to  tell  the  Jury  that  be  did  not  believe 
any  girl  would  luiTe  voluntarily  submitted  t» 
the  suflerhig  necessary  to  have  brought  aboot 
this  result  (that  Is.  the  indications  whidi  he 
found).  Did  he  not  by  that  answer,  tell  the- 
Jury  that,  In  his  opinion,  the  result  was  not  ac- 
complished with  her  consent,  or— which  Is  fbe- 
same  thing— was  done  by  force;  Isa  other  waida, 
that  a  rape  bad  been  committed  om  this  clrl^ 
If  this  prosecution  was  if^^ifj^g  hi  tUs  Im- 
portant  element  required  to  ceostltate  lape^. 
this  witness  was  allowed  to  tell  the  Jury  that^ 
In  his  ophilon,  the  act  was  committed  against 
her  consent  and,  consequently,  by  ftum 
Counsel  for  the  prisoner  cite  the  case  (tf 
Noouan  v.  State,  55  Wis.  258,  12  N.  W.  ST9, 
which.  In  point  of  facts,  closely  resembles  Ihe- 
case  under  con^deration,  which  la  quoted' 
from  In  the  brief  as  foUows:  "A  medical 
witness,  called  on  behalf  of  the  atote,  who- 
made  an  examination  of  the  preaecntrix  sev- 
eral days  after  the  rape  was  alleged  to  have 
been  committed,  testified  that  on  sudi  ex- 
amination be  found  an  aggrarated  Inflammar 
tloo  Hi  the  uterus,  vagina,  and  other  sexnaL 
organs  of  the  prosecutrix.    He  was  then  a^ 
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lowed,  tinder  objection  by  tbe  plaintiff  In 
error,  to  testify  fbat.  In  his  opinion,  ench  in- 
flammation was  produced  by  her  having  con- 
nection (a  Tlolent,  not  a  free,  connection); 
that  Is,  In  substance  and  effect,  that  tbe  la* 
flammatlon  waa  the  result  of  rape,  which  bad 
been  committed  upon  her.  Tbe  testimony  bete 
quoted  was  glren  In  answer  to  the  Questions 
put  by  tbe  Judge:  rTo  what  do  you  at- 
tribute tbe  inflamed  condition  tbat  you  si^ 
yon  found?*  And  tbe  question  was  duly  ob- 
jected to,  and  exception  thereto  taken.  The 
question  and  tbe  answer  which  it  elicited 
were  clearly  Incompetent  The  witness  was 
competent  to  state  what  effects  might  result 
from  a  rape,  but  it  was  going  far  beyond  the 
range  of  authorized  expert  testimony  to  allow 
blm  to  give  an  opinion  that  tbe  inflammation 
he  discovered  was  produced  by  rape.  On  the 
cross-examination  this  witness  was  constrain- 
ed to  admit— what  any  person  of  ordinary  in- 
telligence knows  wlthont  tbe  aid  of  expert 
testimony— tbat  there  are  other  adequate 
causes  which  migtat  have  produced  such 
Inflammation.  It  was  for  tbe  Jury  to  de- 
termine whether  tbe  Inflammation  which  the 
witness  testified  to  was  tbe  result  of  rape  or 
some  other  cause,  and  tbe  extent  to  which 
expert  testimony  affecting  tbat  question  could 
properly  be  resorted  to  would  be  to  show 
what  ^ects  upon  tbe  sexual  organs  of  tbe 
female  might  result  had  sbe  been  ravished; 
but  the  testimony  admitted  was  a  usurpation 
of  tbe  province  of  the  Jury,  and,  beyond  all 
question.  Its  admission  was  error,"— citing 
Lunlng  V.  State,  2  Pin.  285;  Eooll  v.  State, 
S6  Wis.  249,  12  N.  W.  309;  Cook  v.  State,  24 
N.  J.  Law,  S13.  In  T  Am.  &  Eng.  Enc.  Law. 
p.  BOO,  It  Is  said,  "A  physician  may  testify 
what  efhct  rape  would  have  upon  tbe  sexual 
organs,  and  that  on  examination  be  found 
them  inflamed,"  and  In  note  1,  "but  not  that, 
In  bis  oplnlm,  sucb  Inflammation  was  pro- 
duced by  having  violent  connection;"  citing 
Noonan  v.  State,  supra.  In  S  Euc.  PI.  &  Prac. 
p.  751,  we  find  the  law  tbus  stated:  "While 
the  admlsrion  In  evidence  of  the  opinions  of 
experts  necessarily  gives  rise  to  very  nice  dls- 
tlnctlons  between  facts  and  findings,  It  never- 
theless does  not  annul  tHe  rule  of  law,  axio- 
matic with  reference  to  tbem  as  well  as  to 
all  witnesses,  that  they  must  not  be  so  ex- 
amined as  to  snbstltnte  tbelr  opinions  for  the 
verdict,  and  tbus  usurp  the  peculiar  province 
of  tbe  Jury:"  dtlng  Gunter  v.  State,  83  Ala. 
oe,  8  South.  000.  In  the  same  work  (page 
771),  speaking  of  expert  witnesses,  It  Is  said: 
"Tbe  rule  that  an  e^ert  cannot  be  asked  his 
opinion  as  to  tbe  merits  of  tbe  case  on  trial 
Is  equally  as  applicable  to  bis  re-examlna- 
tfon  as  to  bis  examination  In  chief."  The 
medical  witness  In  this  case  not  only  express- 
ed bis  opinion  upon  the  merits  vhm  he  stated 
tbat  be  did  not  believe  that  the  prosecutrix 
would  have  voluntarily  submitted  to  tbe  suf- 
fering necessary  to  have  brought  about  the 
Ksult,  but  be  Innded  tbe  province  of  the 


Now,  without  attempting  to  recapitulate  tiie 
testimony,  my  conclusion  is  that  its  charac- 
ter Is  not  such  as  to  establish  the  corpus  de- 
licti. Bearing  In  mind  the  language  of  Lord 
Hale^  who.  In  speaking  of  .rape,  says.  "It 
must  be  remembered  that  It  Is  an  accusation 
easily  made,  but  difficult  to  be  disproved  by 
the  party  accused,  be  he  ever  so  Innocenlf' 
(1  Hale.  P.  O.  p.  636),  and  also  the  maxim 
that  the  prisoner  must  be  presumed  innocent 
until  tils  guilt  is  proved  by  competent  evi- 
dence, I  canuot  refrain  from  referring  for  a 
moment  to  the  earnestness  and  zeal  displayed 
by  the  attorney  for  tbe  state  In  attempting  to 
overthrow  the  effect  of  tbe  duracter  shown 
by  the  prisoner  for  honesty  and  morality 
asserting  that  tbe  newspapers  are  constantly 
heralding  to  the  world  the  fall  of  men  high 
in  church  work,  who  have  embezzled  tbe 
funds  of  Institutions,  or  robbed  their  Sunday 
school  scholars  of  their  virtue,  and  seeking  to 
establish  the  rule  by  referring  to  such  monu- 
mental exceptions  as  tbe  case  of  Pearl  Bryan, 
of  Cincinnati,  and  Durrant,  ot  Ban  Francisco, 
In  both  of  which  cases  murder  was  committed 
to  conceal  the  first  crime.  This  attorney  must 
have  fully  realized  how  important  it  was  to 
his  success  in  this  prosecution  to  remove  from 
his  way  the  (^aracter  which  the  prisoner  had 
established  by  his  minister  and  thosfe  tliat 
knew  him  best,  and  to  bolster  i^  tbe  charac- 
ter of  this  Ignorant  boy,  who  rdates  a  story 
that  bears  on  Its  face  unreasonableness  and 
improbability.  The  prosecutrix  lias  sworn  to 
enough  In  this  case  to  establish  the  prisoner's 
guilt  if  sbe  had  spoken  the  truth;  but  she  has 
been  contradicted  In  so  many  particulars  that, 
to  say  the  least  of  It,  extreme  doubt  has  been 
cast  upon  her  testimony;  and,  considering  the 
whole  evidence,— as  we  are  required  to  do  by 
statute,— my  conclusion  Is  that  tiie  court  erred 
In  ovoTuUng  the  motion  to  set  aside  the  ver- 
dict 

I  am  also  of  opinion  that  the  court  erred 
In  allowing  said  medical  witness,  after  stat- 
ing tbat  the  result  would  have  been  tbe  same 
whether  the  intercourse  was  forced  or  by  con- 
sent, to  testify  that  be  did  not  believe  tbat 
any  girl  would  have  voluntarily  submitted  to 
tbe  suffering  necessary  to  have  brought  about 
this  result  Was  the  prisoner  prejudiced  by 
this  ruling?  In  State  v.  Musgrave,  supra 
(Syl.  point  9),  this  court  held  that:  "Where 
Illegal  evidence  is  admitted  against  the  ob- 
jection of  a  party.  It  will  be  presumed  that  it 
prejudiced  such  party;  and  if  it  may  have 
prejudiced  him,  though  It  be  doubtful  whether 
it  did  or  not,  It  will  be  cause  for  tbe  reversal 
of  the  Judgment,  but.  If  It  clearly  appear  that 
It  could  not  have  changed  the  result  If  It  bad 
been  excluded  It  will  not  l>e  cause  of  reversing 
tbe  Judgment"  But  It  does  not  appear,  and 
we  cannot  say,  that  this  evidence.  If  excluded, 
would  not  have  changed  the  result  The  opin- 
ions of  this  physician  in  a  case  of  this  charac- 
ter would  necessarily  have  great  weight  wltb 
a  Jury,  and  we  cannot  say  that  this  opinion. 
Dlegally  and  Improperly  exiwessed  In  the  pres- 
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eitoe  of  the  Jury,  did  not  prejudice  the  prison- 
er, or  tbat  It  did  not  control  the  verdict 
For  these  reasons  the  Judgment  complained 
of  Is  rerersed,  the  T»dlct  wt  ulde^  and  a  new 
trial  awarded. 

BRANNON,  J.  I  agree  to  the  syUabas.  I 
agree  that  a  new  trial  be  granted  for  the  ad- 
mission of  Improper  evidence.  But  I  do  not 
agree  to  all  that  part  of  Judge  BNGUSH'S 
opinloi]  holding  the  evidence  of  the  state's  wit- 
nesses unworthy  of  credit,  and  holding  that 
the  corpus  delicti  Is  not  proven.  I  do  not 
think  we  ought  to  pass  on  the  evidence,  and 
thus  disparage  and  destroy  the  state's  case  in 
advance  of  a  new  trlaL  What  Is  the  use  of 
a  new  trial  with  the  state's  evidence  con- 
demned in  advance?  My  position  Is  that  that 
part  of  Judge  ENGLISH'S  opinion  sets  a  bad 
precedent  for  this  court  I  hold  that  where 
this  court  reverses  (or  the  admission  or  rejec- 
tion of  evidence,  or  for  giving  or  refusal  of 
Inatructlons.  or  on  any  ground  other  than  the 
wdlght  or  credit  of  evidence,  we  should  not 
pass  on  the  weight  or  credit  of  evidence,  but 
remand  the  case  for  a  new  trial  without  In- 
floence  from  an  opinion  of  this  court  brand- 
ing and  condemning  the  evidence  as  not  wor- 
thy of  credit  The  evidence  may  not  be  the 
same  on  another  trial;  other  evidence  may  be 
brought  In;  and,  if  we  brand  the  evidence, 
it  necessarily  discounts  tbe  effect  of  the  old 
evidence.  Need  I  cite  cases  to  show  that  the 
Jury  is  almost  uncontrollably  the  Judge  of  the 
credit  of  the  witnesses  ?  Yet  Judge  EN* 
GLISH  makes  a  Jury  out  of  this  court,  and 
makes  na  brand  witnesses  as  false  whom  12 
sworn  Jurors  and  a  Judge  believed,  when  they 
saw  tbe  witnesses,  and  enjoyed  great  advan- 
tage In  passing  on  their  evidence,  which  we 
do  not  possess,  which  Judge  ENGLISH  said 
gare  them  better  capacity  to  Judge  than  we. 
Slgler  V.  Beebe,  44  W.  Va.  662,  30  S.  B.  76. 
I  do  not  say  that  where  a  party's  case  turns 
only  on  weight  of  evidence  we  are  not  bound 
to  ccmsider  it  We  are  so  bound.  But  when 
the  party  gete  a  new  trial  on  ottier  grounds, 
we  ought  not  to  pass  on  the  evidence.  Chap- 
ter 131,  i  9,  Code  1801,  as  construed  hi  John- 
son V.  Bums,  80  W.  Va.  668,  20  S.  E.  686, 
does  not  require  us  to  do  so  where  not  neces- 
sary to  give  the  party  a  new  trial.  And  I  am 
sure  that  act  was  not  Intraded  to  utterly  re- 
verse tbe  rule  that  made  the  Jury  peculiarly, 
and  almost  uncontrollably,  the  Judge  of  the 
veracity  of  witnesses.  If  we  do  pass  on  the 
evidence,  we  must  say  It  establishes  the  case. 
And  why?  Because  the  Jury  gave  it  credit 
(Gilmer  v.  Sldenstrlcker,  42  W.  Va.  67.  24  S.  n 
666;  Dodleys  v.  Dudleys,  3  Leigh.  4S^,and  be- 
cause in  Akers  v.De  Witt  41  W.Va.229.  23  S. 
E.  668,  It  was  held  that,  If  the  sole  ground  for 
new  trial  dei>end8  on  credit  of  witnesses,  this 
court  wfU  not  disturb  the  Judgment  Are  we 
to  usurp  the  Jury  power?  Is  this  great  Jury 
right  from  Magna  Charta,  Imbedded  in  our 
bUl  of  rights,  to  be  frittered  away?  If  this 
doctrine  Is  canted        bow  far  wffl  It  de- 


preciate, or  at  last  undermine,  this  ri^t 
which  we  have  all  considered  sacred?  The 
old  rule  of  demurrer  to  evidence  and  n}otlon 
for  new  trial  preserved  to  the  iiarty  the  bene- 
fit of  all  his  evidence  conflicting  with  that  of 
bis  opponent  and  conceded  credit  to  his  wit- 
nesses; but,  if  we  change  this  by  denying 
credit  to  his  witnesses,  do  we  not  deny  blm 
Jury  trial  In  effect?  I  do  not  think  that  act 
goes  so  far.  If  we  so  construe  it  do  we  not 
make  It  unconstitutional?  We  must  give  It 
a  construction  not  making  It  run  counter  to 
tbe  constitution,  if  possible. 

NOTE  BT  DENT.  P.  I  concur  In  the  result 
reached  In  this  caae  and  the  syllabus,  but  dis- 
sent from  that  portion  of  Judge  ENGLISH'S 
opinion  that  passes  on  tbe  crediblli^  of  the 
witnesses,  as  tnis  Is  an  Invasion  of  the  province 
of  the  Jury.  See  Akers  t.  De  Witt,  41  W.  Va. 
229,  2S  S.  B.  669. 

GRAHAM  V.  CITIZENS'  NAT.  BANK  OF 

PARKEBSBUBG. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dee.  17. 1888.) 

JUDOHSXT  — IMJDKCTION  —  DaMAOBB— COBTS— NSW 
ThIAL  —  VbbdIOT  —  XmPBACHMBRT  —  DSLIBBSA- 

TION8  or  JuBT — VsRUB — Hakhlbss  Esbob, 

1.  Chaneeiy  will  not  enjoin  a  Judgment  at  law 

and  grant  a  new  trial  merely  for  error  in  the  law 

court,  but  only  because  of  fraud,  accident,  sur- 
rise,  or  some  adventitious  circumstsuce  an- 
nowQ  to  the  party  before  judgment,  and  beyond 

his  control. 

2.  If  a  party  know,  or  by  ordinary  diligence 
could  have  linown,  before  a  final  judgment  in 
a  law  court  a  fact  be  must  make  It  the  ground 
of  a  motion  for  new  trial,  and,  if  refused,  go  to 
an  appellate  court  as  equity  will  not  grant  him 
a  new  trial  for  It 

S.  Equity  will  not  grant  a  new-  trial  because 
of  prejudice  in  the  community.  That  must  be 
made  available  by  application  for  a  change  of 
venue  and  writ  of  error. 

4.  A  new  trial  In  equity  cannot  be  had  on 
merely  ssklng.  Particular  grounds  p(^ted  out 
by  equity  law  most  exist,  and  th^  must  be 
clearly  proven. 

5.  Jurors  will  not  be  heard  to  impeach  tb^ 
verdict,  except  in  few  instances.  They  are 
heard  more  readily  to  sustain  their  verdict 

6.  Depositions  read  in  a  trial  at  law  1^  a  Jniy 
cannot  be  carried  out  by  the  jury,  to  be  condd- 
ered  when  deliberating  on  the  case,  except  by 
leave  of  court    Code«  c  131,  S  12. 

7.  In  case  the  judge  of  a  drcnlt  is  Interested, 
a  circuit  court  of  a  county  of  an  adjoining  dr^ 
cult  has  juiladlctlon  to  enjoin  a  judgment  ren- 
dered In  a  court  of  his  circuit. 

8.  Chancery  cannot  reverse  or  set  aside  a 
Judgment  of  a  law  court  for  error  or  other 
cause,  and  order  the  law  court  to  grant  a  new 
trial;  but  It  can  act  on  the  person  of  the  owner 
of  the  judgment  by  injuncticm  against  the  en- 
forcement of  the  judgment  and  direct  a  trial 
by  jury,  and,  upon  verdict,  either  perpetuate 
or  dissolve,  In  whole  or  in  part,  the  injunction. 

9.  Where  there  Is  an  injunction  to  a  judg- 
ment against  two  or  more  persons,  and  only  one 
signs  the  Injunction  bond  or  applies  for  the  in- 
junction, upon  dissolution  there  should  not  be 
award  of  execution  for  damages  at  10  per  cent, 
on  principal,  interest,  and  costs  from  the  date 
till  dissolution  of  the  Injunction  against  all  the 
judgment  debtors,  but  only  against  those  sign- 
ing the  bond  or  aslilng  the  injunction;  nw 
should  costs  in  the  injunction  caae  be  given 
against  those  not  going  In  bond  or  Injanction. 
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10.  Where  there  ti  no  other  error,  thl*  ooart 
win  not  rsTene  for  error  u  to  corti. 

(SylUbai  hj  the  Court.) 

Appeal  from  drcnlt  conr^  Jackwm  eonnt^; 
Reese  Blbzard,  Judge. 

BiU  by  R.  B.  Grahain  against  the  CltlxeiMi' 
National  Bank  at  Parkersbarg.  From  a  de- 
«ree  dlamlnlng  tbe  bUl,  ptolntlg  appeals. 
Affirmed. 

WnUam  A.  Parsons  and  Y.  S.  Armstrong, 
for  appellant  V.  B.  Archer  and  Wlllbun 
Beard,  for  appellee. 

BRANNON.  P.  Tbe  Qtlzens'  National 
Bank  of  Parkersborg  brought  two  actions  at 
law  In  the  eircult  court  of  Wirt  comity^— one 
against  R.  B.  Graham  and  D.  H.  Bumgamer, 
and  the  other  against  R.  B.  Oraham  and  M. 
M.  Dent.— which  were  tried  by  Jury,  and  In 
which  the  verdicts  were  tor  the  bank,  and 
Judgments  given  for  It  Qraham  then 
brought  a  chancery  suit  In  Jackson  county  to 
obtain  a  new  trial,  and.  It  resulting  In  tbe 
dismissal  of  his  blB,  Onluun  appealed  to  this 
court 

The  printed  record  ts  38S  pages,  and  the 
briefs  copious;  yet  I  think  the  matter  to  be 
considered  very  limited,  and  dependent  on 
well-settled  principles.  The  bill  of  20  printed 
pages  sets  np  very  many  matters  as  grounds 
for  new  trial,  and  Impeaches  the  court  and 
Jury  which  tried  tbe  cases,  and  the  community 
where  the  cases  were  tried,  for  prejudice 
against  Graham,  all  of  which  substantially 
fall  for  want  of  proof;  most  of  them  Imma- 
terial, even  if  true.  After  a  trial  at  law,  ap- 
plication to  equity  for  a  new  trial  stands  on 
very  restricted  ground.  Courts  of  equity 
have  BO  dI^KMltk>n  to  prolong  litigation  after 
fair  trial  at  law.  They  will  do  so  only  where 
the  reason  for  It  Is  based  on  fraud,  accident 
surprise,  or  some  adventitious  circumstance 
beyond  the  contn^  <^  the  party.  Braden  v. 
Reltzenbei^er,  18  W.  Va.  286;  Sayre's  Adm'r 
V.  Harpold,  33  W.  Va.  657,  U  S.  E.  16. 

From  the  many  grounds  presented  by  the 
bill  for  new  trial,  all  are  eliminated,  and  very 
properly  so,  by  the  last  brief  of  appellant's 
counsel,  but  three,  viz.:  (1)  That  the  deposi- 
tions of  Shattucli.  Jacluon,  and  Flaherty  in 
some  way  got  Iwfore  the  jury  In  Its  retire- 
ment to  consider  of  its  verdict,  and  were  read 
by  the  Jury;  (2)  that  public  prejudice  existed 
In  the  town  of  Elizabeth  and  Id  Wirt  county 
against  Graham  at  the  time  of  the  trial;  (3) 
personal  lU-wlU  and  prejudice  on  the  part  of 
some  Jurors. 

As  to  the  depositions:  This  charge  Is 
sustained  by  the  evidence  of  two  Jurors. 
A  long  list  of  Virginia  and  West  Virginia 
cases,  as  well  as  late  cases  from  almost  every- 
where, hold  that  the  evidence  of  jurors  will 
not  be  heard  to  impeach  their  verdict.  State 
T.  Cobbs,  40  W.  Va.  724,  22  S.  E.  310;  Probst 
Braeunllch,  24  W.  Va.  357;  Steptoe  v. 
Flood's  Adm'r,  31  Grat.  323;  Reynolds  v. 
Tompkins.  23  W.  Va.  229;  4  Minor,  Inst,  pt 
1.  p.        2  Tbomp.  Trials,  |  2S1&    But  the 


effort  ta  to  make  this  case  an  exception  to  the 
confessed  general  rule,  upon  the  argument 
that  while  the  evidence  of  Jurors  Is  load  mis- 
sible  as  to  their  mottves  In  reaching  a  verdict, 
or  the  consideration  they  gave  the  evidence 
of  persons  or  papers,  or  whether  they  con- 
sidered Irrelevant  ae  Improiter  evidence,  yet 
they  are  competent  to  show  o^tecal  or  hi- 
dependent  dtcumatances,  or  facta  which,  by 
mistake,  accident  or  fraod,  wo-e  before  tbe 
Jnry.  I  do  not  think  this  eioeptlon  can  be 
sustained.  Look  at  the  reason  of  die  rule. 
It  Is  based  on  a  general  policy.  In  Bank  v. 
WaddiU's  Adm'r.  31  Grat  483,  Judge  Moncure 
says  that  the  rule  rests  on  three  grounds: 
(1)  Because  the  evidence  would  tend  to  defeat 
the  solemn  acts  of  the  Jurors;  (2)  their  ad- 
mission would  optt  the  door  to  tamper  with 
Jurymen  after  they  have  given  thetr  verdict; 
(ft)  because  such  evidence  would  be  the 
means.  In  the  hands  of  a  dlssatlsfled  Juror,  to 
destroy  a  vo^ct  at  any  time  aSta  be  had 
assented  to  It  These  reasons  apply  to  this 
ease.  While  the  evidence  of  Jurors  cannot 
Impeach  th^  verdict  It  Is  sometimes  receded 
to  support  it  though  cautiously.  State  v. 
Cartwright  20  W.  Va.  82  (SyL  pohit  5).  One 
Juror  says  the  depositions  were  not  before 
the  Jury.  He  was  foreman,  and  would  likely 
know.  Another,  who,  aa  Graham  said,  told 
him  they  were  before  the  Jury,  when  pat 
under  oatii,  says  that  be  does  not  recollect 
that  they  were.  If  tiiey  were.  It  Is  strange 
he  bad  forgotten  it  The  only  evidence  we 
have  to  show  that  the  depositions  were  be- 
fore the  Jury  is  tiiat  of  Graham,  whose  evi- 
dence throngfaoBt  shows  a  deep  feeling,  a 
strong  prejudice,  and  very  ready  and  liberal 
unrestrained  statement  In  his  own  behalf,  on 
this  and  other  points.  How  does  he  know 
the  depositions  were  before  the  JuryT  My 
ccmstructlon  of  Ms  evidence  Is  that  he  saw  a 
bundle  of  nnmerous  papers,  which  were  be- 
fore tbe  jury  by  consent  and  leave  of  court 
returned  Into  court  when  the  Jnry  returned 
verdict  which  woe  all  wrapped  up  In 
a  newspaper,  and  that  at  a  snbeequent  time, 
after  the  court  had  adjourned,  when  he  looked 
among  those  papers  to  secure  some  of  his,  he 
for  the  first  time  observed  these  depositions 
among  them,  and  thenoe  concluded  they  bad 
been  before  the  Jnry.  On  this  he  flatly 
states  that  they  "were  read  by  the  jury,"  as 
If  he  had  beesi  In  the  Jury  room.  Now,  these 
depositions  might  have  been  put  among  tbe 
papers  in  the  meantime.  We  do  not  know. 
We  want  certainly  to  nullify  a  tedious  trial 
Thia  Interested  witness  Is  not  alone  adequate 
to  establisb  this  Important  fact  Why  did 
he  not  prove  this  by  the  derk  who  would 
likely  know?  Is  it  his  effort  to  defeat  ver- 
dicts rendered  In  due  course  for  Just  debts! 
If  he  did  see  these  depositions  for  the  first 
time  after  adjournment,  It  does  not  show  that 
they  were  before  the  jury.  If  he  saw  th^ 
just  when  the  Jury  returned,  that  utterly  de- 
feats his  bill  as  to  this  ground  of  new  trial 
because  ttie  law  compelled  him  to  mate  a 

Digitized  by  Google 


W.  Va.) 


GRAHAM  V.  CITIZENS'  NAT.  BANK. 


247 


motion  fheb  and  tben  for  a  new  trial,  and 
state  tbls  (Act  as  Iti  gnu&A.  He  did  not 
The  law  to  tltat  an  application  to  equity  for 
a  new  trial  cannot  be  had  on  mereisr  asking. 
He  nnut  prove  good  enrnnd.  Black  t.  Smith, 
13  W.  Va.  7S0.  And  the  gronnd  must  be  one 
which  wak  milaiDwn  to  the  party  before  ad- 
ionmtnait  of  conrt  Alford  t.  Moore's 
Adm*r,  15  W.  Va.  697;  Meem  v.  Bucket.  10 
Oriit.  506;  Fanlkner'a  Adtn'x  r.  Harwood,  6 
Rand.  12,9.  I  do  not  assert  that.  If  these  dep- 
ositions were  read  hj  the  jarj,  It  would  not 
be  gronnd  for  new  trial.  I  rtiall  not  discuss 
this,  because  their  {iresenoe  before  the  Jury 
Is  not  established;  but  in  this  connectkm  It 
may  not  be  without  force,  In  denying  the  bill, 
to  say  that,  If  tbey  were,  it  ought  not  to  affect 
the  case,  but  Is  a  mere  technical  objection, 
to  frustrate  a  fair  trial,  because  they  were 
taken  before  a  commissioner,  to  whom  the 
case  was  referred  to  take  an  account,  and  all 
parties  agreed  that  tbey  might  be  read  tu 
evidence,  thoogh  they  were  dot  read  on  the 
trial;  and  to  say,  further,  that  the  witnesses 
who  gave  them  were  examined  on  the  trial, 
and  it  ought  to  appear  that  the  depositions 
were  different  from  their  evidence.  Did  they 
hart  Graham  more  than  the  evidence  of  the 
witnesses?  Did  they  contradtet  them?  It 
does  not  appear.  And  how  do  we  know  the 
court  did  not,  as  It  could,  give  leave  to  let 
them  be  carried  out  by  the  Jury?  This  dep- 
osition  matter  Ij  the  core  of  the  plaintiff's 
case,  and  there  Is  nothing  in  that 

As  to  the  second  point,— prejudice  In  the 
commnnlty:  If  the  case  were  a  criminal 
case,  we  might  more  readily  credit  the  exist- 
ence of  this  prejudice;  but  it  la  hardly  cred- 
ible that  a  prejudice  existed  about  actions 
of  debt  on  two  small  promissory  notes,  suffi- 
cient to  pervert  Justice  In  Judge  and  Jury. 
This  Is  not  a  fact  discovered  after  trial,  and 
not  one  which  ordinary  diligence  could  not 
have  revealed.  Graham  bad  lived  at  Ellza- 
l>etb  13  years,  was  mayor,  and  well  acquaint- 
ed with  tbe  people.  If  this  "torrent  of  prej- 
udice," so  called  by  a  witness,  existed,  he 
surely  knew  It  The  cases  had  been  pend- 
ing five  years.  Strange  tbat  the  roar  of  tbe 
torrent  was  not  heard  till  tbe  ^lal,  and  not 
then  till  after  verdict!  Qrabam  ought  to 
have  asked  a  change  of  venue  to  get  away 
from  this  prejudice;  but  be  took  his  chances, 
and  lost  and  on  this  ground  wants  to  defeat 
a  fair  trial.  Surely,  too,  as  the  trial  lasted 
four  days,  the  prejudice  would  crop  out  be- 
fore the  verdict  Why  did  not  Graham  make 
It  a  ground  of  new  trial?  'To  sustain  ap- 
plication to  equity  for  a  new  trial.  It  should 
appear,  not  only  that  complainant  could  not 
lay  bis  case  before  a  Jury,  but  why  he  did 
not  move  to  set  aside  tbe  verdict;  and, 
though  the  f  rovlnce  of  a  court  of  equity  to 
Inquire  Into  alleged  mistrial  still  exists.  It  has 
been  drcoBScrlbed,  and  will  not  be  exer^ 
deed,  nnlest  It  ai^tears,  not  only  that  tbe 
verdict  was  erroneous,  but  tbat  the  plaintiff 
could  not  have  bad  tbe  mistake  rectified  by 


the  use  of  proper  diligence."  Bart.  Oh.  Prac. 
42;  Braden  Gase,  18  W.  Va.  286  (Syl.  points 
1,  8).  6nt  the  truth  Is  no  such  prejudice  Is 
shown  as  wonld  at  all  affect  the  verdict 
When  asked  whether  he  could  not  have 
made  inquiry  to  find  out  prejudice  and  oth- 
er things  of  which  he  complained,  Graham 
answered,  "No,  sir;  was  too  busy  preparing 
my  case  and  attending  to  my  family."  !f 
this  prejudice  existed,  was  be  willingly  blind 
to  it? 

Third.  As  to  prejudice  of  some  jurors: 
This  is  one  of  the  numerous  charges  of  the 
bill  selected  by  counsel  as  one  of  three  relied 
upon,  and  there  Is  no  evidence  to  sustain  It. 
The  defense  had  right  to  peremptory  chal- 
lenge of  Jurors,  and  right  to  test  them  as  to 
prejudice  and  partiality.  There  ia  no  sped- 
flcatlon  under  this  head,— no  proof,  no  argu- 
ment because  there  is  no  proof. 

Thongh  not  under  the  three  heads  of  re- 
lief specified  by  counsel  In  their  brief,  com- 
plaint Is  made  that  the  case  was  not  con- 
tinued for  the  absence  of  witness  Bnmgar- 
ner.  It  Is  only  necessary  to  si^  that  this 
was  a  Bul^ect  for  exception  and  writ  of 
error. 

Tbe  brief  specifies  also  that  certain  pass 
books,  bank  books,  notes,  and  checks  pro- 
duced by  Graham,  and  used  by  the  attonieys 
at  the  bar,  were  locked  up  by  order  of  the 
Judge  from  Friday  tin  Wednesday,  during  an 
adjournment,  and  tbe  clerk  refused  access 
to  them  to  Graham  during  tbat  adjournment. 
Now,  this  Is  a  general  charge.  Graham 
knew  these  papers  well.  But  snrety,  the 
judge  would  have  given  him  time  to  exam- 
ine them  on  reassembling.  If  asked.  It  is 
not  shown  that  be  asked  Indulgence.  If 
any  harm  was  done  In  this,  It  was  proper  for 
a  motion  for  a  new  trial  and  exception  and 
writ  of  error, 

I  have  written  too  mncb  for  the  case;  for 
really,  on  the  merits,  to  speak  mildly.  It  is 
barren  of  strength  for  relief.  The  whole 
face  of  the  case  shows  it  to  be  merely  an 
effort  on  no  solid  basis,  to  get  rid  of  a  fair 
trial  and  verdict 

It  Is  cross  assigned  as  error  by  appellee 
that  the  circuit  court  of  Jackson  had  no  Jn- 
rtsdlction.  As  appellee  gained  the  case.  It 
does  not  prejudice  it;  but  tbe  question  Is 
raised.  The  Jndge  of  the  circuit  In  which 
Wirt  county  Is  Included  was  Interested  In 
the  case,  and  under  Code,  c.  128.  {  1,  cL  7, 
the  snlt  was  brought  In  Jackson  county.  It 
is  argued  that  while  chapter  123  points  out 
in  general,  in  what  particular  county  a  suit 
is  to  be  broi^bt  yet  chapter  183,  }  4,  Is  a 
special  enactment  and  it  limits  an  Injunction 
suit  to  the  connly  In  which  the  Judgment 
act  or  jrroceeding  shall  be,  and,  as  this  Is  an 
Injunction,  the  suit  mnst  be  in  Wirt  If  so, 
a  case  might  be  long  tied  up,  awaiting  deci- 
sion, because  of  the  Incompetency  of  the 
Judge  to  act  In  the  case.  True,  our  present 
provisions  for  special  Judges  relieve  saeb 
cases;  but  we  must  discard  that  eonsldera- 
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tioD,  as  tbeie  eaactments  existed  before 
those  proTlslona.  If  that  argument  is  ten- 
able, then  nothing  but  the  coming  of  a  Judge 
o(  another  circuit  by  exchange  would  reUere 
the  case.  Clause  7  says  that  "if  a  Judge  be 
interested  In  a  case  which,  but  for  his  In- 
terest, would  be  proper  for  the  Jurisdiction 
of  his  court,  the  action  or  suit  may  be 
brought  in  any  county  of  an  adjoining  cir- 
cuit" In  its  well-chosen  words  and  its 
known  purpose,  this  clause  imports  that  it 
controls,  by  its  generality,  the  particularity 
of  all  other  clauses  of  chapter  123,  and  also 
section  4,  c.  133,  as  to  Injunctions.  It  says: 
"You  may  sue  In  an  adjoining  circuit  In  any 
case  which,  but  for  snch  Interest,  would  be 
proper  for  the  Jurisdiction  of  bis  court."  It 
is  an  exception  to  other  general  provisions. 
True,  a  Judge  of  any  clrcnit  may  award  an 
Injunction,  but  cannot  hear  it;  for,  after  the 
award,  the  Injunction  must  be  heard  In  the 
county  assigned  to  it  by  law.  I  think  that 
said  injunction  provision  relates  to  pure  bills 
of  Injunction,  not  to  cases  where  other  causes 
of  action  and  relief  would  give  Jurisdiction 
In  another  county,  the  Injunction  being  then 
merely  ancillary.  It  Is  not  certain  how  we 
should  classify  this  suit  It  seeks  a  new 
trial,  and,  until  that  can  be  bad,  an  injunc- 
tion to  the  enforcement  of  the  Judgments. 
It  may  be  said  that,  as  the  object  is  a  new 
trial,  It  Is  not  a  pure  bill  of  injunction,  and 
therefore  the  injunction  section  does  not  con- 
trol the  Jurisdiction;  but  as  the  object  of  a 
bill  In  eQuity  for  a  new  trial,  so  called,  is  not 
purely  for  a  new  trial,— that  Is,  as  It  does 
not  give  a  retrial  in  the  law  court,  but  only 
directs  an  Issue  In  the  chancery  suit  as  a 
step  to  Inform  the  chancellor  whether  he 
should  perpetuate  or  dissolve  the  Injunction, 
—I  regard  the  injunction  the  main  relief,  and 
I  hold  the  case  to  be  one  of  pure  injunction. 
Equity  does  not  grant  a  new  trial  In  the  law 
forum.  It  only  gets  control  of  the  person  by 
Injunction,  tries  the  merits  by  a  Jury,  and 
then  dissolves  or  perpetuates  the  injunction, 
that  being  the  process  by  which  It  executes 
its  function.  Kallroad  Go.  t.  DaTlsson,  4S 
W.  Va.  — ,  2»  S.  E.  1028. 

It  is  assigned  as  error  that  on  dissolution 
of  the  injunction,  the  court  onder  section 
12,  c.  133.  Code  1891,  combined  principal,  in- 
terest, and  costs  of  the  Judgments  up  to  the 
date  when  the  injunction  took  effect  and 
gave  damages  on  the  total  at  10  per  cent, 
per  annum  from  that  date  to  the  date  of  dis- 
solution of  the  injunction  against  Graham 
and  Dent  whereas  Dent  did  not  sign  the  in- 
junction bond.  I  think  It  is  wrong  to  give 
that  total  award  of  execution  against  Dent 
It  should  have  been  against  Graham  alone. 
Thus  Graham  would  be  liable  npoD  the  in- 
junction bond,  and  both  on  the  original  Judg- 
ment But  the  effect  of  this  Is  to  give  4 
per  cent  for  only  about  19  months  against 
Dent,— much  less  than  (100,— and  therefore 
we  cannot  reverse  the  caM  for  thftt  lAiah 
Y,  Cecn.  26  W.  Va.  288. 


The  court  erroneonsly  awarded  half  tbe 
coats  of  the  bank  In  defending  this  anlt 
against  both  Graham  and  Dent  Dent  was  a 
party,  It  Is  true,  but  he  did  not  sue  out  the 
injunction,  or  sign  Its  bond,  or  seek  to  sus- 
tain tbe  Injunction  by  any  pleading;  and 
the  award  of  costs  against  him  I  regard  as 
wrong.  One  debtor  cannot  thus  Impose 
costs  on  another.  But  we  have  settled  It 
that  we  will  not  reverse  a  decree  where 
there  la  no  other  error  than  In  the  matter  of 
costs  (Long  V.  Ferine.  41  W..  Va.  814.  23  8. 
E.  611);  but  we  will  correct  the  decree  so  as 
to  protect  Dent  against  this  erroneous  Impo- 
sition of  coats.  We  most  aflSrm  tbe  decree^ 


SHANK  V.  OROFF  at  al. 
(Snpxuu  Oonrt  of  Appeals  of  Wert  '^r^nla. 
De&  7,  1896.) 

TUTDm— SVIVIOIBITOT— HORTOAflB*— ISTBUBST. 

1.  While  In  a  tender  an  actual  visible  prodne- 
tlon  of  money  Is  dlspeoeed  with  where  the  party 
denies  all  right  to  pay  aay  sum,  yet  it  must 
appear  that  there  was  an  actnal  offer  to  pay, 
and  that  the  tenderer  had  the  money,  and 
was  about  to  produce  it  and  would  have  done 
BO  if  he  had  not  been  prevented  by  such  denial 
of  right  to  pay. 

2.  Tender,  to  stop  interest,  must  be  of  an  ex- 
act amount,  and  must  be  kept  good  and  ready 
at  all  times  to  be  paid  to  the  creditor  on  demand, 
which  must  be  shown  by  the  tenderer. 

3.  A  bill  to  redeem  a  mortgage  must  allege 
and  rely  upon  a  tender.  If  one  Is  claimed;  and 
the  money  must  be  paid  into  court. 

4.  One  making  a  tender,  and  then  using  the 
money,  and  afterwards  failing  to  pay  the  money 
into  conrt.  with  a  pleading  relyuig  vBum  waeh 
tender,  loaes  ita  benefit  and  will  not  be  relous- 
ed  from  interest  by  It 

(Syllabus  by  tbe  Court) 

Appeal  from  circuit  conrt  Grant  oonnty; 
Bobert  W.  Dalley,  Jr.,  Judg& 

Bill  by  Samnd  B.  Bbai^  against  Samnd 
Graff  and  others.  A  deciae  was  rradered, 
from  which  defendant  Given  aspeala.  Re- 
versed. 

George  Baylor  and  BenJ.  Dalley,  <for  appel- 
lant F.  H.  Beynolds,  L.  J.  Fonnan,  and  J. 
N.  McMnllan,  tor  appellee 

BUANXON,  P.  This  case  was  once  before 
In  this  court  43  W.  Va.  337.  27  &  E.  3M. 
The  bill  claimed  that  a  deed,  absolute  on  its 
face,  was  In  fact  but  a  mortgage,  and  it 
sought  to  comp^  the  parties  claiming  under 
that  ueed  to  so  treat  It,  and  allow  a  redemp- 
tion of  such  mortgage.  This  court  decided 
that  it  was  a  mortage,  and  directed  that  a 
redemption  be  allowed.  When  tbe  case  went 
back,  it  was  referred  to  a  commissioner  to 
report  the  proper  sum  "to  be  paid  in  such 
redemption,"  and  his  report  fixed  a  sum  whicb 
excluded  Interest  for  some  years,  because  ol 
a  tender  which  Sbank  claimed  he  had  made, 
and  the  court  sustained  the  commissioner,  and 
allowed  a  redemption  at  the  sum  fixed  by  him. 
To  tbia  abatement  of  the  debt  by  the  allow- 
ance of  said  tender.  Given,  the  party  dahnhig 
tbe  debt,  objects,  and  appeals. 
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I  do  not  think  that  the  evidence  shows  aaj  i 
tender.  It  seems  to  show  rather  a  mere  talk 
between  the  parties.  Shank  claiming  fbe  right 
to  redeem,  and  the  other  parties  denying  It; 
a  mere  expression  by  Shank  that  he  desired 
and  waa  willing  to  pay  the  proper  sum  to  re- 
deem, not  even  an  actoal  offer,  with  money 
in  bis  pocket  to  redeem.-  A  mere  proposition 
to  redeem  will  not  do.  The  strict  law  of 
tender  requires  the  actual  production  of  a  pre- 
cise and  proper  smn  of  money  in  the  out- 
stretched hand,  BO  that  the  creditor  may  take 
it  I  know  tliat  drcmnstances  will  mitigate 
this  fltrictneas,  but  still  there  must  be  what 
shall  be  called  an  actual  offer  of  the  actual 
money;  It  must  amount  to  that  "Mere  readi- 
ness and  willingness  to  [tay  the  debt  amount 
to  nothing  without  an  offer  or  tender  of  pay- 
ment, and  a  refusal  by  the  creditors."  25 
Am.  &  £og.  Edc.  Law,  816;  Moore  t.  Hama- 
ber^er's  Ex'rs,  28  Orat.  667;  Moynahan  t. 
Moore,  77  Am.  Dec.  474.  Though  it  is  claimed 
In  this  case  that  the  parties  entitled  to  the 
money  at  the  time  of  this  alleged  tender  re- 
fused to  allow  a  redemption,  and  that  such 
refusal  dispenses  with  the  production  of  ac- 
tual money,  yet  it  must  be  clear  that  the  offer 
to  pay  was  an  actual  offer,  with  money  pree- 
ent  on  the  person  of  the  tenderer,  though  not 
presented  to  sight  If  the  party  had  not  the 
money,  and  bis  proposals  to  pay  were  a  mere 
pretense,  aurely  it  would  be  no  good  teuder. 
Therefore  the  circumstances  must  be  such  as 
to  sbow  that  the  party  was  ready  to  make 
actual  payment,  and  that  he  would  have  done 
so  but  foi  such  refusal.  "Actual  tender  of 
money  Is  dispensed  with  if  the  debtor  is  will- 
ing an£  ready  to  pay,  and  about  to  produce  It, 
but  is  prevented  by  the  creditor  declaring  he 
win  net  receive  It"  McCalley  v.  Otey  (Ala.) 
42  Aju.  St  Bep.  87  (s.  c.  12  South.  406).  Shank 
says  that  he  weht  to  Keneagy  and  Groff  and 
said  to  each  one  that  be  was  there  to  pay 
the  money,  but  he  does  not  say  that  be  bad 
the  money,  that  he  showed  It,  that  he  actually 
offered  It;  nor  does  be  express  any  sum  that 
he  offered.  Indeed,  it  appears  that  Ukeiy  be 
did  not  know  the  sum  to  be  paid,  but  that  It 
was  to  be  ascertained  by  calculation.  Any- 
how, he  does  not  say  what  sum  he  offered  to 
pay,  nor  even  that  he  had  the  money  there 
to  pay,  nor  does  he  give  date  of  offer.  We 
must  be  able  to  say  that  he  had  the  money 
on  his  person,  and  we  cannot.  Moynahan  t. 
Moore,  77  Am.  Dec.  474.  *'A  plea  of  tender 
ought  to  state  particularly  the  day  when  It 
was  made.  Instead  of  pleading  that  be  of- 
fered the  principal  and  all  the  Interest  due, 
the  defendant  ought  to  compute  the  interest, 
add  It  to  the  principal,  and  say  that  be  of- 
fered a  sum  certain."  Downman  v.  Down- 
man's  Bx'rs.  1  Wash.  (Va.)  2&  But  a  con- 
clusive consideration  agalust  the  allowance  of 
this  tender  is  that  it  was  made  In  the  fall  of 
1891.  and  in  1893  Shank  brought  this  suit,  not 
to  enforce  a  tender,  nor  to  declare  a  deed  a 
mortgage,  and  allow  the  sum  that  bad  been 
tendered  to  be  paid  In  full  redemption,  show- 


I  Ing  the  truth  of  the  tender,  and  that  he  stlU 
insisted  upon  It;  but  the  bill  and  two  amend- 
ed bills  waived  such  tender,  if  It  ever  existed, 
by  admitting  repeatedly  that  there  was  due 
and  owing  from  Shank  the  sum  of  $16,000, 
with  Interest  thereon  from  the  1st  day  of  April, 
1889,  and  averring  a  willingness  to  pay  that 
sum  and  that  Interest,  and  offering  to  pay  It. 
and  asking  the  court  not  to  declare  that  he 
owed  a  specific  amount  as  one  tendered,  but 
to  ascertain  the  amount  by  reference  to  a 
commissioner.  He  Insisted  hi  his  bill  that  be 
bad  the  right  to  force  Keneagy  and  Groff  to 
convey  and  release  the  land  "upon  the  pay- 
ment of  the  sum  of  (16,000,  with  hiterest 
thereon  from  the  1st  day  of  April,  1889." 
Again  and  again,  In  these  blUs,  did  Shank  ad- 
mit that  that  sum  and  that  interest  were  due 
from  him.  After  he  had  made  a  tender  in 
1891,  why  did  he  not  Insist  upon  it  In  these 
bills  filed  in  1893?  Why  offer  to  pay  more 
than  was  due  from  him?  And  be  swore  to 
the  bills.  The  bills  are  utterly  Inconsistent 
with  any  Idea  that  a  tender  stopping  the  In-, 
terest  In  1891  bad  been  made.  After  he  had 
made  that  tender,  he  should  have  pleaded  and 
relied  upon  it  In  his  bill;  and.  Jiot  only  that, 
but  be  must  bring  the  money  into  court  with 
bis  bill,  else  the  tender  Is  unavailing,  even  If 
he  had  made  it,  and  made  a  legal  one.  He 
neither  pleaded  that  tender  nor  brou^t  the 
money  Into  court  He  must  bring  it  Into  court 
with  bis  bill,  BO  that  the  creditor  can  accept  it 
If  he  wishes.  Qllkeson  v.  Smith,  15  W.  Va. 
44;  Shumaker  v.  Nichols,  6  Grat  592;  25  Am. 
&  Eng.  Enc.  I^w.  932;  Spann  v.  Baltzeil, 
46  Am.  Dec.  846.  The  nearest  approach  to 
mention  of  any  tender  in  the  bill  Is  the  very 
general  language  that  be  "offered  to  pay  them 
whatever  was  due  on  the  Henclng  interest, 
but  they,  and  each  of  them,  refused  to  accept 
said  amount,  or  any  part  thereof,"  and  that 
be  was  ready  to  pay  hito  court  whatever  mm 
the  court  might  determine  to  be  due;  but  he 
mentioned  no  amount  as  having  been  ten- 
dered, and  relied  on  no  tender,  but  repeatedly 
admitted  that  he  owed  $16,000.  with  interest 
from  April  1,  1889.  This  tender  was  not  In 
the  pleadings,  but  was  first  presmted  before 
the  commissioner  by  a  claim  made  for  abate- 
ment of  interest  This  Is  no  plea  of  tender. 
It  is  simply  a  bill  to  redeem  on  the  payment 
of  such  sum  as  the  court  should  fix.  "If  the 
bill  be  brought  on  the  ground  of  a  tender 
made  and  refused,  the  tender  should  be  fol- 
lowed up  by  payment  Into  court  at  the  time 
of  the  filing  of  the  bill,  which  should  contain 
a  proper  averment  of  a  compliance  with  this 
requirement"  Jones,  Mortg.  (  1095.  I  should 
think,  if  no  actual  money  is  produced,  there 
ought  to  be  a  statement  of  the  sum  offered 
or  ready  to  be  offered.  "Tender  made  and  re- 
fused, to  stop  interest,  must  be  the  exact 
amount  due,  and  must  be  kept  good  and  ready 
at  all  times  to  be  paid  to  the  creditor  at  his 
demand,  and  on  plea  must  be  followed  by  the 
payment  of  money  into  court"  McCalley  v. 
Otey  (Ala.)  42  Am.  St  Bep.  ST  (t.  c  12  South. 
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406).  No  sum  was  tendered  or  named,  but 
it  se«ms  that,  if  be  was  ready  to  pay,  the 
creditor  mnat  count  the  debt,  and  fix  the  sum. 
This  is  DO  tender. 

But  there  is  another  strong  argument 
against  abating  from  the  creditor's  debt  In- 
terest by  Reason  ot  the  alleged  tender.  The 
money  was  not  paid  Into  court,  nor  deposited 
where  the  creditor  could  get  it,  nor,  in  a 
legal  senae,  kept  r«ady  for  him.  Shank  seeks 
to  cut  the  creditor  out  of  Interest,  when  he 
used  the  money  hlm«^  and  derlred  Interest 
therefrom.  Money  ot  one  man,  used  by  anr 
other,  as  Justly  calls  Cor  compensation  by  way 
of  lawful  Interest  as  does  the  use  of  a  horse 
or  any  other  property,  and  the  case  must  be 
plain  to  deprlre  its  owner  ot  this  legal  re- 
ward. All  books  say  that  the  tender  must  be 
kept  good,  and  many  strong  cases  say  that, 
if  the  tenderer  use  the  money.  It  destroys  the 
tender.  Judge  Dent  strongly  presents  this 
view  In  Thompson  v.  Lyon,  40  W.  Va.  97,  20 
S.  E.  812.  I  quote  from  a  Ktrong  opinion  In 
McCalley  t.  Otey  (Ala.)  42  Am.  St  Bep.  90  (s. 
c.  12  South.  407),  as  follows:  "tlaless  the 
tender  la  kept  good  all  the  time,— that  Is,  un- 
less the  debtor  Is  willing  and  prepared  to 
make  payment  at  any  time  after  the  tender, 
If  the  creditor  should  conclude  to  rective  it, 
and  until  the  money  is  paid  into  court  upon 
a  plea,— the  debtor  is  chargeable  with  inter- 
est He  cannot  make  a  tender  to-day,  and 
then  use  the  money  for  b)s  profit  and  escape 
payment  of  Interest.  He  Is  released  from  the 
payment  of  interest  upon  the  supposition  that 
he  has  been  deprived  of  the  use  of  the  money 
by  holdli^  himself  In  readiness  all  the  time 
to  pay  his  creditor  upon  demand.  The  burden 
to  make  this  proof,  when  the  tender  Is  de- 
nied, rests  upon  the  debtor  who  seeks  to 
arall  himself  of  the  benefit  of  a  tender."  I 
held  the  view  in  the  Thompson  Case  that 
generally  the  use  of  the  money  by  the  debtor 
did  not  deprive  him  of  bis  tender;  but  where, 
as  In  this  case,  there  is  a  daim  of  tender,  and 
later  a  bill  filed,  and  the  party  does  not  yet 
«Ten  pay  the  sum  Into  conrt  but  still  uses  It, 
his  tender  cannot  stop  Interest.  What  right 
or  justice  has  he  to  receive  Interest  and  pay 
none?  I  am  not  snre  now  but  that  Judge 
Dent's  position  was  right  In  all  eases,  though 
the  authorities  are  divided  on  It.  W«  think 
the  sum  proper  to  be  decreed  in  this  case  is 
916,000,  with  Interest  from  the  1st  day  of 
April,  1880,  and  that  the  alleged  tender  Is 
unavailing.  We  reverse  the  decree,  and  re- 
mand the  case  tliat  a  decree  may  be  entered 
as  herein  directed. 


■DBST  T.  BOABD  OF  CO&l'BS  OF  TAYLOR 
COUNTT. 

<8nprems  Court  of  Appeals  of  Wast  Ylivinia. 
Dec  81.  1888.) 

SlAHUirca  TO  ELSonox  CAXVASssa  —  Cbstifi- 
oATsa  or  RsBOLT— Balxots  is  BnDSHca 
1.  A  mandamus  will  not  issue  to  compel  an 
•leetlDtt  caBvaaaer  to  assent  to  and  certify  the 


result  of  a  recount  of  ballots  as  found  by  ao- 
other  canvflMer,  thonfh  both  were  present  at 
it,  if  they  disagree  as  to  su^  result,  and  the 
imwilliog  one  ■ays  It  is  not  an  adequate,  correct 
true  recoDDt    (By  two  Judges.) 

2.  Certificates  of  the  result  of  an  election 
made  by  the  commlssioMr  at  the  preciiicts  are 

firima  facie  evidence  of  such  fesolt  The  bsl- 
ota,  if  identified  aa  the  aame  cast  are  ptimarr 
and  higher  evidence;  bat,  in  order  to  continne 
the  ballots  controlling  as  evidence,  It  moat  ap- 
pear that  they  have  been  preserved  in  the  man- 
ner and  by  the  officers  prescribed  in  the  statute, 
and  that  while  m  auch  custody  they  have  not 
been  so  exposed  to  the  reach  of  nnanthoriced 
persons,  as  to  afltnd  a  reasonable  irrobability  of 
their  having  b<>eo  changed  or  tampered  witti. 
If  there  has  been  an  opportunity  for  tampering 
with  ballots,  they  lose  tnetr  character  aaprima- 
ry  evidence.  HcOraty,  Elect.  |  448.  {By  two 
judges.) 

3.  If  there  ia  evidence  tending  to  show  that 
ballot^  are  not  sealed  up  after  being  counted 
by  the  precinct  election  officers,  the  ballots,  on 
recount,  ars  not  the  best  evidMce,  but  the  re- 
sult will  be  governed  hy  the  precinct  certificates, 
where  the  certificates  and  toe  recount  differ  in 
result.   (By  two  Judges.) 

4.  A  mandamus  cannot  be  Itfoaght  against  an 
officer  in  hia  official  capad^  after  Us  term  of  of- 
fice haa  ended.  IS  En&  FL  ft  Pmc.  661.  (By 
two  judges.) 

English,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Afri^lcation  by  W.  B.  D.  Dent  tor  a  writ 
of  mandamus  to  the  board  of  commlaahKMn 
of  Taylor  county.  Dlnuiased. 

A.  N.  CampbeU  and  John  H.  Holt  for  peti- 
tioner. John  W.  Mason,  Oeorge  W.  McClln- 
tlc,  Joseph  Qaines,  and  Atty.  QtSL  Bdgar  P. 
Rucker,  for  respondent 

BRANNON,  P.  William  R.  D.  Dent  and 
Humphrey  F,  Brohard  were  competing  can- 
didates at  the  electioti  In  November,  ISSS,  to 
represent  I^ylor  county  In  the  bouse  of  dele- 
gates. The  board  of  canvassers  found  upon 
the  returns  of  the  officers  of  election  at  the 
various  precincts  that  Brohard  received 
1,«07  votes  and  Dent  1,020  votes,  electing 
Brohard  by  81  majority.  Dent  demanding  a 
recount  a  recount  dalmed  by  Dent  aa  com- 
plete showed  that  Dent  recelred  1,558  votes, 
and  Brohard  1,521,  glTlng  Dent  a  majority 
of  37.  There  being  a  vacancy  In  the  mem- 
bership of  the  connty  court  the  canTassing 
board  was  composed  of  two  commissioners, 
W.  J.  Curry  and  J.  K.  Means.  Oorry  signed 
a  statement  and  declaration  upon  the  book 
called  "Election  Record"  that  Dent  was  elect- 
ed, and  he  signed  and  delivered  to  Dent  also 
a  certificate  of  bis  election.  Means  did  not 
sign  said  entry  on  the  Section  record,  but 
refused  to  do  so,  and  refused  to  sign  Deaf s 
certificate  ot  election,  and,  on  tiie  contraiy, 
caused  to  be  entered  of  record  tn  the  offlce 
of  the  county  court— if  that  be  materlal-a 
declaration  that  Dent  received  1,526  rotes 
and  Brohard  1,607,  as  shown  by  certificates 
of  the  precinct  officers;  and  that  he  declined 
to  unite  with  Curry  in  declaring  sacti  result 
as  Curry  found  by  such  recount,  as  be  was 
not  satisfied  that  such  result  was  correct: 
and  Means  issued  and  delivered  a  certUtcate 
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of  Brobard'B  Section.  Dent  asks  of  this 
court  a  mandamns  to  compel  said  Cnrrj  and 
Means,  at  composing  aald  board  of  canvaBS- 
ere,  to  dedare  the  resnlt  as  ascertained  by 
said  recount,  and  to  sign  certificates  thereof, 
and  transmit  one  to  WUllajn  M.  O.  Dawson, 
secretary  of  state,  and  one  to  each  of  said 
candidates.  An  altemadve  mandamus  hav- 
ing been  awarded,  Means  filed  a  Tetnrn,  and 
Brohard  has  intervened,  and  filed  a  return 
to. said  alternative  writ,  and  the  plaintlft, 
Dent,  has  demurred  thereto. 

I  remark  that  Dent's  petition  does  not 
seek  a  mandamus  to  review  the  action  of  tbe 
canvassers  for  error  In  counting  ballots,  and 
to  bare  this  court  recount  ballots  and  de- 
clare the  result,  and  thus  the  case  does  not 
seem  to  me  to  raise  the  very  grave  question 
which  would  then  arise,  as  to  the  Jurisdic- 
tion of  the  Judiciary  to  count  ballots,  and 
declare  the  result  of  an  election  for  the  house 
of  delegates,  In  view  of  the  provision  of  the 
constitution  that  each  branch  of  the  legisla- 
ture Shan  be  the  Judge  of  the  election  and 
returns  of  its  members.  The  plaintiff's  case 
Is  baaed  sol^  on  the  theory  that  there  has 
been  a  complete  recount  of  ballots  electing 
him,  and  that  he  Is  entitied  to  a  declaration 
and  certificate  thereof  by  said  canvassers  to 
^ve  him  a  prima  facie  title  to  the  office.  I 
think  there  are  three  reasons  a«alnst  award- 
ing a  peremptory  mandamus.   One  reason 
la  that  there  is  no  finished,  l^al  recount,  by 
-which  both  commissioners  found  a  final  re- 
sult, so  as,  In  law,  to  call  for  the  signature 
of  both  commissioners  to  the  declaration  and 
certificate.   The  statute  says  that  when  the 
cany  assets  canvass  the  returns,  whether 
with  or  without  a  recount,  tbey  shall  enter 
tbe  residt  In  the  dection  record,  and  d^ver 
certificates  thereof.  This  record  entry  and 
certificate  most,  in  tbe  words  of  the  act,  be 
signed  "by  the  board,  or  a  majority  of 
tbem."  This  record  oitry  has  not  been 
signed.   It  Is  urged  that  Means*  return  ad- 
mits that  thwe  was  a  recount,  showing  Dent 
elected,  and  that  npon  it  a  mandamus  should 
go.   The  return  cannot  receive  such  constme- 
tlon,  taken  as  a  whol&  That  return  does 
Bay  that  the  canvassers  opened  the  packages 
of  ballots  after  tbey  had  been  sealed  up  upon 
tbe  first  count,  and  that  they  were  read  by 
Oarry,  and  tbe  tally  kept  by  the  clerk,  and 
tliat  according  to  the  report  of  the  clerk  Dent 
received  1,568  votes  and  Brohard  1,521,  but 
tbat  Means  did  not  agree  with  Curry  as  to 
tbe  correctness  of  said  recount,  and  that 
Means  refused,  and  still  refuses,  to  make  a 
record  of  tbe  same,  and  that  thereupon 
Oarry,  of  his  own  motion.  In  the  absence  and 
withont  the  knowledge,  consent  or  concur- 
rence of  Means,  made  the  record  In  the  elec- 
tion record  purporting  to  be  the  record  of 
Bsiid  recount;  that  Ourry  claimed  that  a  true 
and  complete  recount  had  been  made,  and 
desired  to  record  It,  but  that  he  (Means)  was 
ot  opinion  that  a  full  and  complete  recount 
bad  not  iMen  made,  and  he  xefused,  for  tliat 


reason,  to  record  the  same.  8ald  return 
says:  That  the  recount  began  at  9  o'dock 
a.  m.  of  November  15th,  and  continued  un- 
til 8  o'clock  next  morning,  with  the  excep- 
tion of  one  hour  for  dinner  and  one  hour  for 
supper;  and  that  the  board  bandied  and  con- 
sidered over  3,129  ballots,  all  being  consid- 
ered as  to  three  offices,  and  a  portion  as  to 
four.  Two  hours  were  consumed  by  counsd 
in  argument  and  other  matters  incident  to 
tile  work.  That  the  Inspection  and  count 
were  hurriedly  made,  and  under  such  drcum- 
Btancee  that  he  (Means)  was  not  and  is  not 
certain  of  the  accuracy  of  the  recount.  That 
be  was  not  well,  and  daring  the  greater  part 
of  the  recount  was  physically  exhausted. 
That  said  Means  found  that  said  recount 
showed  In  one  precinct  a  change  greater 
than  one  vote  In  four  from  the  result  as  de- 
termined by  the  commissioners  of  election 
at  that  precinct,  and  very  great  changes  at 
other  precincts.  That  he  believed  and  says 
that  a  more  careful  Inspection  of  the  ballots 
will  determine  their  genuineness  and  the  cor- 
rectness of  the  canvassers  in  reading  them, 
and  of  tbe  clerk  in  reporting  tbe  count,  and 
was  necessary  to  determine  accurately,  and 
do  Justice  to  the  parties.  That  for  theee  rea- 
sons he  did  not  believe  that  an  adequate,  full, 
and  Just  recount  had  been  made;  and  that 
such  recount  had  not  been  made;  and  that 
said  recount  should  not  be  recorded,  and  cer^ 
tlflcate  Issued,  until  an  opportuidty  is  given 
the  canvassers  to  require  the  att^dance  of 
the  commissioners,  poll  clerks,  and  others 
present  at  said  election  to  testify  respecting 
the  same,  and  especially  to  ascertain  the 
genuineness  of  the  ballots;  and  that  no  such 
opportunity  Iiad  been  given,  and  no  such 
witnesses  had  been  examined  touching  such 
questions.  That  the  ballots  at  precinct  No. 
5,  Orafton  district,  were  not  sealed  by  tbe 
commissioners,  as  required  by  law,  nor  the 
names  of  the  commissioners  written  upoft 
the  envelope  containing  them,  as  required  by 
law,  but  that  they  were  only  partially  Jn- 
eloeed  in  a  torn  envelope,  not  sealed,  but 
only  tied  about  with  common  twine,  and  nei- 
ther sealed  nor  signed  by  the  commlsaionersL 
That  no  sufficient  and  proper  lnq>ecti(m  or  re- 
count of  the  ballots  at  that  precinct,  and  oth- 
ers cast  in  said  election,  was  had.  The  re- 
turn further  says  that:  "Immediately  after 
said  Gurry  bad  the  record  of  said  partial  re- 
count, made  as  aforesaid,  entered  upon  the 
record  book,  he,  the  said  Curry,  alisented  him- 
self from  Taylor  county,  left  the  state,  and 
remained  absent  for  more  than  a  month,  and 
until  the  day  respondmt's  successor  entered 
Into  office  In  the  place  of  respondent;  that 
during  this  time  respondent  was  unable  to 
make  a  full  and  complete  canvass  as  to  said 
recount,  for  the  reason  that  he  and  said  Cur- 
ry composed  the  said  board,  and,  In  the  ab- 
sence of  said  Curry,  no  quorum  could  be  sfr 
cured;  that  during  all  this  time,  up  to  bis 
retirement  from  office  on  December  19,  1898, 
when  bit  aaeeessor  went  Into  office,  respond- 
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ent  was  exceedingly  anxloas  to  complete  said 
caurass,  and  as^rtaln  and  declare  the  true 
result  of  said  election."  Said  return  further 
states  that  at  the  time  of  making  said  "par- 
tial recount  he  became  convinced  that  a  more 
careful  examination  of  Bald  ballots  should  be 
bad  for  the  purpose  of  determining  their  gen- 
uineness." Brohard  alleges  that  he  and  his 
counsel  were  refused  an  Inspection  of  the  bal- 
lots on  said  recount. 

I  have  stated  enough  of  the  contents  of 
Means'  return  to  show  that  It  cannot  be  con- 
strued as  admitting,  but  must  be  construed 
as  denying,  that  a  recount,  finished  and  com- 
pleted, existed,  so  as  to  warrant  a  mandamus 
to  compel  Means  to  approve  it,  and  sign  a 
certificate  thereof.  If  the  application  were 
to  compel  the  commissioners  to  reconvene 
and  recount,  that  would  present  another 
question;  but  here  tt  Is  claimed  that  there 
was  a  perfect  recount,  and  that  It  only  re- 
mains to  execute  It  In  no  sense  can  we  re- 
gard this  recount  as  so  completed.  One  can- 
vasser says  that  it  is  correct,  and  satisfies 
his  judgment  and  conscience;  the  other  says 
iti  Is  not  correct,  and  does  not  satisfy  his  Judg- 
ment  and  conscience.  Shall  he  be  compelled 
to  give  an  assent  under  such  circumstances? 
It  may  be  asked,  shall  a  canvasser  be  al- 
lowed to  withhold  a  certificate  of  election  by 
merely  saying  that  he  is  not  satisfied-  with 
the  result  of  a  recount?  If  It  clearly  a[h 
peared  to  the  court  that  he  was  wrong  In  so 
refusing,  the  court  would  compel  him  to  ac- 
cede; but  we  have  no  ballots  before  us,  if  we 
lawfully  could  have  for  this  office,  and  we 
cannot  say  that  Means  is  willfully  acting 
against  his  duty  under  oath  when  he  tells  us 
under  oath  that  his  Judgment  and  conscience 
were  not  satisfied,  and  he  was  present  in  the 
county,  ready  to  make  further  canvass  and 
Inspection  of  the  ballots.  I  know  that  the 
duty  of  canvassers  is,  as  to  the  general  func- 
Uon  of  making  a  canvass,  ministerial;  but 
within  the  pale  of  that  action  their  action  is 
In  some  respects  quasi  Judicial,  calling  upon 
them  to  exercise  Judgment  and  discretion. 
Thus  they  act  Judicially  in  determining  that 
the  ballots,  poll  books,  and  certificates  of  the 
election  returns  are  genuine  or  altered.  Bra- 
sle  T.  Oommlssionera,  2C  W.  Va.  218.  I  have 
no  hesitation  In  saying  that  If  a  canvasser, 
before  be  signs  a  result,  becomes  dissatisfied, 
and  desires  a  review  and  re-examination  and 
recount  of  the  ballots,  he  has  a  right  to  have 
It  He  has  a  discretion  In  making  up  his 
mind.  Iliough  a  candidate  has  no  right  to  a 
second  recount,  surely  a  member  of  the  board 
has,  in  order  to  finally  make  up  his  mind. 
When  his  return  states  that  upon  a  recount 
it  does  not  find  the  true  result,  and  that  be 
did  not  assent  to  it.  It  seems  to  me  that  ends 
it;  and  he  will  no  more  be  compelled  to  sign 
than  would  a  Judge  be  compelled  to  sign  a 
bill  of  exception  by  mandamus  when  he  says 
that  it  does  not  truly  state  the  facts.  I  re- 
peat that  if  we  had  the  ballots  before  us,  and 
conld  see  that  Means  was  corrupt,  or  par^ 


tlsan,  or  arbitrary  in  refusing  his  assent,  we 
might,  perhaps,  compel  htm  to  give  his  as- 
sent; but  without  such  ballots,  how  can  we 
say  whether  his  hesitation  is  proper  or  im- 
proper? How  can  we  say  that  his  discretion 
has  not  been  properly  exercised?  How  can 
we  deny  him  the  exercise  of  Judgment  and 
discretion  of  a  public  officer  under  oath?  If 
we  follow  Judge  E^llsh  In  Marcum  v.  Com- 
missioners. 42  W.  Va.  273,  26  S.  R  281,  we 
must  refuse  the  mandamus  in  this  case.  He 
stated  that  the  writ  does  not  lie  to  compel 
the  exercise  of  discretion  by  an  Inferior  tri- 
bunal in  a  particular  way;  that  while  it  will 
be  compelled  to  act  In  some  way  In  the  mat- 
ter (that  is.  compelled  to  action),  yet  it  will 
not  be  compelled  to  act  In  a  particular  way, 
where  that  manner  Involves  the  r^t  to  ex- 
ercise discretion,— compelled  to  act  but  not 
directed  how  to  act  He  said  that,  as  the 
tMllot  commissioners  of  Putnam  county  bad 
acted  by  putting  one  candidate  on  the  bal- 
lots, yet  they  could  not  be  compelled  to  put 
a  different  candidate  on,  though  he  was  the 
legal  nominee  of  the  party.  Apply  Judge 
EngHsh's  doctrine  In  this  case.  Both  can- 
vassers. Curry  and  Means,  did  act  one  in  one 
way,  the  other  In  another;  one  received  the 
ballots  as  telling  the  result,  the  other  receiv- 
ed the  precinct  returns  as  evidence  of  the  re- 
sult; one  declared  Dent  elected,  the  other  de- 
clared Brohard  elected.  It  Is  now  proposed 
to  make  Means  declare  Dent  elected;  that  Is, 
to  exercise  his  discretion  and  Judgment  in  a 
particular  way,  contrary  to  the  principles 
stated  by  Judge  English.  TTiose  principles 
are  sustained  by  law,  as  a  general  proposition. 
In  that  case  the  majority  of  the  court  held 
that  under  chapter  25,  Acts  1893,  mandamus 
could  be  used  with  the  same  effect  as  cer- 
tiorari in  reviewing  action  of  officers  under 
the  election  laws,  and  that  the  writ  had 
wider  scope  therein  than  under  the  common 
law  as  expounded  by  Judge  English.  And 
so  I  say  now,  In  matters  of  election,  when 
mandamus  is  used  to  review  the  action  of 
election  officers,  and  to  reverse  them  for  er- 
ror, it  Is  efficacious  even  in  matters  where 
those  officers  are  vested  with  discretion;  bat 
that  Is  because  of  that  statute,  and  Is  not  at 
common  law.  But  note  that  this  mandamus 
does  not  seek  to  review  the  work  of  these 
canvassers,  does  not  bring  before  us  the  bal- 
lots, that  we  may  see  whether  the  action  of 
one  or  the  other  canvasser  is  light.  On  the 
contrary,  It  assumes  the  recount  as  made,  and 
asks  us  to  compel  Means  to  approve  It  wheo 
he  disapproves  It  and  his  action  and  Judg- 
ment were  contrary  to  It;  thus  asking  us  to 
compel  his  discretion  In  a  certain  direction. 
The  case  thus  falls,  not  under  that  statute, 
but  under  the  common  law  as  laid  down  by 
Judge  English.  In  declaring  the  result  on 
the  mere  certificate  from  the  precinct,  can- 
vassers act  purely  ministerially,  and,  but  for 
the  statute  allowing  a  recount  they  could 
not  go  behind  those  certificates.  McCrary. 
Elect  S  227.  And  upon  a  ncovnt  I  bavt 
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beard  It  suggested  that  the  character  of  the 
function  changes,  and  that  the  board  becomes 
a  court  with  judtclal  powers,  having  addi- 
tional discretion,  and  bound  to  exercise  Judg- 
ment In  some  matters;  for  Instance,  to  con- 
strue ballots,  and  say  for  whom  they  were 
cast,  or  whether  the  ballot  Is  void  or  not.  If 
this  doctrine  be  true,  the  case  Is  clearer 
against  a  mandamus.  Whether  still  can- 
Tassers  or  not,  a  mere  ministerial  body  or 
not,  their  action  involves  discretion  beyond 
what  It  does  when  acting  only  on  precinct 
certificates.  I  conclude,  therefore,  that  In 
the  absence  of  a  complete  recount,  Joined  in 
by  both  commissioners  as  final,  a  mandamus 
can  not  issue. 

I  now  give  another  reason  against  award- 
ing a  mandamus.  It  is  undisputed  that  af 
two  precincts,  casting  hundreds  of  votes,  the 
ballots  were  not  sealed  up  In  closed  envelopes, 
with  the  names  of  the  commissioners  written 
across  the  seal.  When  the  commissioners 
went  to  put  the  ballots  in  the  envelopes,  the 
envelopes  were  torn  half  way  down  or  more, 
so  that  they  could  not  be  sealed,  and  so  that 
the  officers  could  not  write  their  names  upon 
them,  and  were  merely  closed  with  twine 
strings  tied  about  them,  and  thus  transmitted 
by  the  hands  of  Individuals  to  the  clerk's  of- 
fice, where  they  remained  In  the  ballot  boxes 
for  some  dajrs,  nntll  the  canvassers  met  ' 
Now,  I  disclaim  utterly  any  Imputation  upon  ! 
anybody  of  tampering  with  or  altering  these 
ballots.  But  this  I  state  as  a  legal  proposi- 
tion: that,  as  evidence  before  that  board  of 
canvaBsers,  the  certlflcates  made  at  tbe  pre- 
cincts were  prima  facie  evidence  of  the  re- 
sult, and  good  until  shown  to  be  wrong. 
These  certificates  are  made  in  the  presence  of 
nnm^ons  election  officers  of  different  parties 
eyeing  the  count,  and  that  with  scarcely  any 
motive  for  wrong,  and  they  are  likely  to  tell 
the  truth.  The  burden  is  on  him  who  denies 
their  truth  to  show  that  they  are  wrong.  6 
Am.  &  Eng.  Enc.  Law,  385;  McCrary,  Blect 
I  445;  Cooley,  Const  Llm.  IBS.  Tbe  ballots 
themselves  are  the  highest  evidence  of  the  ' 
result  when  their  identity  as  cast  Is  estab-  ! 
lished.  McCrary,  Elect  S  443;  Hartman  v. 
Young  (Or.)  20  Pac.  17.  But  If  those  bal- 
lots have  not  been  preserved  with  the  scrupu- 
lous care  and  In  the  manner  directed  by  law, 
they  lose  their  force  as  evidence  of  the  result 
and  do  not  overthrow  the  precinct  returns. 
"Where  the  ballots  are  preserved  properly,  so 
that  tbey  may  be  recounted  by  the  order  of 
court  tbey  will  govern,  when  there  Is  a  differ- 
ence between  them  and  the  returns.  But  this 
should  never  be  allowed  unless  the  recount  is 
made  under  such  drcnmstances  that  it  will  be 
presumed  to  be  more  accurate  than  the  ofllclal 
count  or  where  the  ballots  have  been  so  kept 
that  there  is  no  danger  that  they  have  been 
tampered  with."  6  Am.  &  Eng.  Enc.  Law, 
336.  "If  there  is  evidence  tending  to  show 
Oiat  the  ballots  are  not  sealed  up  after  being 
counted  by  the  board  of  canvaisert,  *  *  • 
the  ballots,  on  a  recount  by  the  board 


of  supervisors,  are  not  the  best  evidence,  but 
the  court  may  adopt  tbe  result  arrived  at  by 
the  board  of  canvassers."  People  v.  Burden, 
45  Cal.  241.  "If  they  have  not  been  kept 
or  protected  with  that  zealous  care  which  the 
statute  contemplates,  or  so  as  to  preclude  op- 
portunity for  Intermeddling  with  them,  they 
are  the  weakest  and  most  unreliable  evi- 
dence." Hartman  v.  Young,  snpra.  "If  the 
ballots  have  not  been  kept  as  required  by 
law,  and  snrrotmded  by  such  security  as  the 
law  has  prescribed  with  a  view  to  their  safe 
preservation  as  the  best  evidence  of  the  elec- 
tion, It  would  seem  that  they  should  not  be 
received  hi  evidence  at  all."  Cooley,  Const. 
Llm.  625.  This  doctrine  is  abundantly  sup- 
ported. Hartman  v.  Young,  supra;  Quinn  v. 
Lattlmore,  120  N.  C.  426,  26  S.  E.  638;  An- 
drews V.  Probate  Judge,  74  Mich.  278,  41  N. 
W.  828;  McCrary,  Elect  I  443.  citing  Hudson 
V.  Solomon,  18  Kan.  177;  Martin  v.  MUes.  40 
Neb.  135,  68  N.  W.  732.  Paine,  Blect  S  776, 
says  that  "before  courts  or  legislative  bodies 
should  receive  the  result  of  recotmts,  there 
must  be  absolute  proof  that  the  ballots  have 
been  safely  k^t  and  that  they  are  tbe  Identi- 
cal ones  used  at  the  Section,"  and  that  not 
imtll  this  la  inoved  beyond  all  reasonable 
doubt  can  force  be  given  to  the  recount. 
Jndge  English,  in  an  opinion  concurred  in  by 
Judge  Dent  in  a  case  where  there  was  no 
whisper  that  the  ballots  were  not  tbe  true 
ones  cast,  held  that  when  they  were  not  sealed 
up  they  could  not  be  counted.  Snodgrass  v. 
Wetzel  Co.  Ct  20  3.  E.  1086.  44  W.  Va. 
66.  He  said  that  the  law  did  not  hitend  that 
even  tbe  clerk  should  have  access  to  ballots 
required  by  law  to  be  returned  In  a  sealed 
package,  prc^rly  Indorsed,  until  such  pack- 
age was  opened  by  the  canvassers.  But 
there  was  the  precinct  certificate,  showing 
the  same  result  as  the  ballots,  while  here  they 
differ.  The  certlflcates  prevalL  I  do  not 
mean  to  say  that  there  was  any  wrong  touch- 
ing these  ballots,  though  tbe  returns  charge 
it  It  was  only  a  question  before  the  board 
as  to  the  force  of  two  Instruments  of  evi- 
dence, one  being  tbe  ballots,  the  other  the 
precinct  returns;  Etnd  I  am  bound  to  hold, 
under  tbe  principles  Just  stated,  that  the  pre- 
cinct returns  prevail  in  law  over  the  ballots, 
and,  Instead  of  entitling  Dent  to  the  certifi- 
cate, would  give  It  to  Brohard.  Then  how 
can  we  compel  Means  to  declare  Dent  elected 
upon  tbe  strength  of  the  recount  that  was 
made,  thus  giving  superior  weight  to  the  bal- 
lots over  the  certificates? 

There  la  another  reason  against  tbe  award 
of  a  mandamus.  When  the  petition  for  It 
was  presented.  Means  had  ceased  to  be  a 
commissioner  of  the  county  court  by  expira- 
tion of  his  term.  "A  writ  of  mandamus  can- 
not be  brought  against  an  officer  in  his  of- 
ficial capacity  after  his  term  of  office  has 
ended."  13  Enc.  PL  &  Prac.  661;  High, 
Extr.  Rem.  {  441;  Stock  Co.  v.  Smith.  166 
U.  8.  28t  17  Sup.  Ct.  225.  If  there  was  a 
oranpleted  recount  u  spread  upon  the  record 
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and  signed  by  Ourry,  thft  manduniu  should 
bave  been  against  tbe  oonuolaafoaen  in  of- 
flee  at  Its  date,  as  the  comity  commissioners 
are  a  contlauoiis  body,  and  nothing  remained 
but  to  sign  tbe  result  of  the  recount,  if  It 
had  been  in  fact  complete,  as  it' In  fact  was 
not,  under  tbe  circumstances  developed  In  this 
case.  Alderson  v.  Commissioners,  32  W.  Va. 
4M,  9  S.  G.  863.  Judge  McWHOBTBR  con- 
curs herein.  The  altonatlTe  "W^thiii  la 
dismissed. 

DSNT,  J.,  absent 

ENGLISH,  J.  (dlsseutlDg).  At  the  late 
election,  W.  R.  D.  Dent  and  Humphrey  F. 
Brobard  were  opposing  candidates  for  the 
boose  of  delates  from  the  county  of  Tay- 
lor. At  the  time  the  returns  of  said  election 
came  In.  W.  J.  Ourry  and  J.  K  Means  were 
tbe  only  commissioners  of  the  county  court 
of  said  county,  and  as  such  were  ex  <^clo 
tbe  board  of  canvassers,  whose  duty  it  was 
to  canvass  tbe  returns  of  aald  election.  In 
pursuance  of  tbe  duty  Imposed  upon  diem 
by  statute,  they  proceeded  to  count  the  vote, 
and  eater  the  same  upon  their  recwd,  and 
ascertidned  that  at  said  election  said  Dent  re- 
ceived 1,526  votes  and  said  Brohard  received 
1,607  votes  for  said  office,  the  majority  In  fa- 
vor of  said  Brobard  being  81  votes;  and  tbere- 
npoB  said  W.  B.  D.  Dent  demanded  a  recount 
of  the  ballote  returned,  iHiich  was  proceeded 
with  In  the  presttice  of  counsel  for  tbe  re< 
spective  parties  and  various  witnesses,  and 
resulted  In  ascertaining  that  said  Dent  re- 
ceived 1,558  votes  and  said  Brobard  1.521 
votes,  flndlng  tbe  majority  In  favor  of  Dent 
to  be  37.  When  the  recount  vraa  completed, 
J.  K.  Means  left  the  room  where  tbe  recount 
was  carried  on,  and  W.  J.  Carry  proceeded  to 
record  tbe  result  on  the  election  record,  as 
required  by  statute,  and  sign  tbe  same,  and 
also  signed  a  separate  certificate  of  tbe  re- 
sult of  tbe  etectlon  in  said  coanty  for  each  of 
IjQe  offlosa  to  be  filled.  Including  tbe  bouse  of 
delegates.  Said  J.  K.  Means  did  not  return 
to  the  place  where  said  recount  was  made, 
and  subeequently  declined  to  sign  the  record 
of  the  result  which  had  been  signed  by  said 
Ourry.  Subsequently  said  Means  dahned 
that  he  was  not  satisfied  with  tbe  result  of 
said  recount,  refused  to  sign  the  certificate  of 
the  result  entered  on  tbe  election  record  by 
said  CMrry,  and  caused  to  be  entered  oa  said 
election  record  a  dedarmtlDn  that  said  Dent 
received  1,526  votes  and  Brohard  1.607,  as 
ahovni  by  the  certificate  of  the  ratums  from 
tbe  various  precincts,  and  signed  a  certificate 
of  said  Brohard's  election  to  said  office;  thus 
utterly  ignoring  and  disregarding  tbe  result 
ascertained  by  tbe  recount  demanded  by 
Dent  Thereupon  said  Dent  applied  to  a 
judge  of  this  court  for  a  mandamus  nisi  to 
compel  said  Ck>mmIs8loner8  Curry  and  Means 
to  declare  the  result  as  ascertained  by  said 
recount  and  to  sign  certlflcatea  thereof,  and 
cUapoae  of  tbem  aa  required  by  atatote.  A 


mandamus  nlal  harlnc  been  awarded,  said 
Means  and  Brobard  filed  returns  to  aald  writ 
and  said  Dent  demurred  thereto.  On  tbe 
31st  day  of  December,  1898,  the  case  waa 
beard,  and  tiie  above  <q;)inlon  handed  ^wn.. 
In  which  I  cannot  concur,  tat  the  f&llowtng. 
reasons: 

First  When  the  legislature.  In  sectloD  6& 
of  chapter  3  of  the  Code,  provided  that  "after 
canvassing  tbe  returns  of  the  election,  the 
board  should  upon  the  demand  of  any  candi- 
date voted  for  at  such  election,  open  and  ex- 
amine any  one  or  more  of  the  sealed  padc- 
ages  of  baUote  and  recount  the  aame,"  and 
that  "when  they  had  made  their  certificates 
and  declared  tbe  result  as  thereafter  provid- 
ed, steUng  what  shall  be  done  with  the  sealed 
packages,  poll  books,"  etc.,  and  further  pro- 
vided that  "if  the  result  of  the  election  was 
not  changed  by  such  recount  the  costs  and 
expenses  should  be  paid  by  the  party  at 
whose  instance  the  same  waa  made,"  It  nev- 
er Intended  that  a  memba  of  tbe  canvassing 
board  should,  after  a  recount  was  demanded 
and  made,  utterly  ignore  the  result  of  such 
recount  and  enter  on  the  electltm  record  the 
result  ascertained  from  the  retnma  of  the 
precinct  officers  before  the  recount  waa  de- 
manded. Who  would  demand  a  recount  and 
Incur  tbe  risk  of  paying  tbe  eoste  of  tbe 
same,  U  a  member  of  the  board  could  diea%- 
gard  the  result  and  excuse  himself  by  saying 
he  waa  not  satlafied  therewith?  While  It  is 
true  that  one  of  the  envelopes  or  paper  aada 
In  which  the  ballote  returned  from  the 
voting  precinct  to  the  detk's  offloe  waa  rl^ed 
In  putting  the  baUote  In  It  and  It  was  not 
properiy  sealed  and  indorsed,  yet  the  sack 
was  tied  up  with  twine,  and  placed  In  tbe  bal- 
lot box,  and  In  this  way  brought  to  the  clerk's 
office,  and  the  halloto  ao  returned  were  count- 
ed by  the  board  of  canvassers,  and  tbe  num- 
ber of  votes  cast  for  W.  R.  D.  Dent  and  the 
numlKT  cast  for  H.  F.  Brohard  wen  ascer- 
tained; and,  after  the  recount  bad  been  de- 
manded by  Dent  and  the  votes  recounted  in 
the  presence  of  J.  K.  Means,  the  defendant 
BO  far  as  appears  without  objection  on  his 
part  on  tbe  17tb  day  of  December,  1898,  said 
J.  K.  Meaiia  went  into  the  dtfk's  office  of 
Taylor  county  court  and  made  an  entry  iq>- 
on  the  election  record  that  he,  as  a  member 
of  the  board  of  canvassers  of  Taylor  comity, 
charged  with  tbe  duty  of  canvassing,  ascov 
tiUnlng,  and  dedarlng  the  result  at  the  elec- 
tion held  in  said  county  on  tbe  Stb  day  of 
November.  1886,  said  that  he  declined  to  johi 
with  his  associate  W.  J.  Ourry,  in  certifying 
the  result  of  said  electloa  as  recorded  said 
Curry  alone  on  the  14th,  IStfa,  and  16tb  of 
November,  1698,  purporting  to  be  the  result 
of  said  tiecticm.  for  the  reason  that  be  (saU 
Means)  was  not  satisfied  that  the  result  aa 
above  dedared  was  correct  He^  however, 
proceeds  to  state  that  he  eoncurs  with  tbe 
recount  oxcc^t  aa  to  the  recovd  few  the  of- 
fices of  the  house  ot  del^ates  and  ommty 
omuBlsslMKr  for  the  four-ysttr  tMcm,  and 
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then  proceeds  to  de^ve  die  true  nuttft  to  be 
as  ascertain e<i  on  counting  tb«  tuUlots  return- 
ed by  Urn  precinct  commlaeionen,  and  pro* 
Deeded  to  Isaae  a  ceitlflcate  In  accordance 
with  the  r««olt  awertajoedl  before  the  recount 
was  demanded,  certifying  that  he  had  car^ 
fully  aod  Impartially  ezanUiied  the  return* 
of  said  electloiL.  It  tbaa  appears  that  the  bal> 
lota  were  not  in  such  bad  conditioD  as  to  pre- 
vent this  officer  from  making  a  careful  and 
impartial  exaiolnatkin  "when  they  were  flrst 
returned  to  the  clerk's  office,  and  nothing  kq- 
peam  to  have  pnrentad  tiie  same  careful  and 
impartial  examination  on  the  recount,  and 
yet  Commiialoner  Means  was  not  satisfied, 
nor  does  it  appear  that  he  astced  to  make  any 
further  examination  of  the  ballots.  We  come 
now  to  the  Inquiry  whether  the  duties  of  this 
commiMloaer  with  refwence  to  counting  and 
recounting  the  Tote  were  such  aa  he  could 
not  be  compelled  to  perform  by  mandaraua. 
We  find  the  law  thus  stated  in  13  Sue.  Pi.  & 
Prac.  Pl  680:  "While  the  writ  at  mandamns 
Ilea  In  many  caaes  to  courts  and  Jndlclal  offi- 
cers to  compel  them  to  perform  certain  acta, 
or  to  take  action  in  various  classes  of  cases, 
in  no  case  will  the  writ  issue  to  control  the 
exercise  of  discretion  vested  In  such  court  or 
otBcers:"  and  <m  iiage  52S  of  the  same  vol- 
ume it  Is  said:  "When  the  writ  of  manda- 
miw  iaioea  to  mteisterial  offleera,  though  they 
conatitnte  part  of  the  macbiD«ry  of  the  courts, 
or  to  Judicial  officers  to  command  acta  which 
are  mlnlateztal,  uid  Involve  no  exercise  of 
discretion,  the  writ  may  control  snch  officers, 
and  not  only  command  them  to  perform  the 
acts  in  qnestlaa,  tmt  direct  the  manner  of 
snch  performance  and  the  decision  which 
they  are  to  render,"— citing  numerous  author- 
ities. McCrary  on  Blectlona  (page  186,  i  261). 
ja  this  qnestlon.  vu9:  "It  ts  veU  settled 
tliat  the  duties  of  canvassing  officers  are  pure- 
ly ministerial,  and  extend  only  to  the  casting 
ip  of  the  votes,  and  awarding  the  certificate 
:o  tbe  person  having  the  highest  number. 

have  no  jndidal  power,"— citing  many 
iathorltles.  Hie  same  author  (page  290,  S 
ia&)  says:  "The  courta  will  not  midertake  to 
leclde  upon  the  right  of  a  party  to  hold  a  seat 
a  the  legislature,  where,  by  the  constitution, 
tacli  bouse  Is  made  tbe  Judge  of  the  election 
jid  qualification  of  Ita  own  members:  but  a 
ourt  may,  by  mandamus,  compel  the  proper 
'crtifylng  officers  to  discharge  their  duties, 
jid  arm  the  parties  elected  to  such  legislative 
ody  with  the  credentials  necessary  to  ena- 
ile  them  to  assert  their  rights  before  the 
Foper  tribunal."  In  the  case  of  Brazle  v. 
iommlBsioners,  26  W.  Va.  220,  Snyder.  J.,  de- 
verlng  the  o^nlon  of  this  court,  says:  "The 
utborlties  uniformly  agree  that  the  precinct 
ommissioners  act  Judicially  In  passing  upon 
ie  right  of  poWHU  to  vote.  The  county 
^mmlaalmien,  then,  as  a  mere  ministerial 
ody>  liave  no  power  to  review  this  Judicial 
L-tlozif  because  to  do  ao  they  must  of  necessi- 
r  act  Jodlcially,"  eta  Again,  on  page  222, 
e  says:  ''All  tb»  wts  wbtcb  tbe  cchuzdIssKhi- 


m  can  do  under  the  statute  must  be  baaed 

upon  tbe  returns,  nielr  final  act  and  deter> 
mlnatkm  must  be  such  as  appears  from  and  Is 
shown  by  the  returns  from  the  several  voting 
places  of  the  county  to  be  correct  •  *  * 
They  are  authorised  to  enter  no  Judgment, 
and  their  power  Is  limited  by  the  express 
words  of  the  statute  which  gives  them  being 
to  the  signing  of  a  certificate  containing  the 
whole  number  of  votes  received  by  each  per- 
■on  for  each  office,  and  therein  dedarlng  the 
result,  after  having  carefully  and  Impartially 
examined  the  returns  of  the  election.  This 
certificate,  thus  signed,  is  not  a  Judicial  Judg- 
ment, *  *  *  but  it  Is  a  declaration  of  a 
conclusion  limited  and  restricted  by  the  letter 
of  the  statute."  In  the  case  of  Lewis  v.  Cum- 
missiosent  16  Kan.  107.  Brewer.  J.,  d^lver- 
Ing  the  opinion  of  the  court,  said:  'The  view 
taken  by  the  Iowa  court  seems  to  us  the  cor- 
rect <me.  It  Is  tiie  duty  of  the  canvassers  to 
canvass  all  tbe  returns,  and  they  as  truly 
fall  to  discharge  this  duty  by  canvassing  only 
a  part  of  the  returns,  and  refusing  to  can- 
vass the  others,  as  by  refusing  to  canvass  any; 
and  it  Is  settled  by  abundant  authority  that 
wtawe  the  board  refuses  to  canvass  any  of  the 
votes  It  may  be  compelled  to  do  so  by  manda- 
mus, and  this  though  tbe  board  has  adjourn- 
ed sine  die,"— citing  Hagerty  v.  Arnold,  13 
Kan.  367,  as  a  case  in  point  "The  canvass 
Is  a  mtnliterial  act  and  part  performance  is 
no  more  a  discharge  of  the  duty  enjoined 
than  no  performance-  ^e  adjonrament  of 
the  bo«i!d  does  not  derive  ttie  court  of  the 
power  to  eosftpel  It  to  act  any  nmre  than  tbe 
adjoonunent  of  a  term  of  the  district  court 
would  prevent  this  court  from  compelllDg  by 
mandamus  the  signing  of  a  bill  of  exceptions 
by  the  Judge  of  that  court  which  had  been 
tendered  to  him  before  the  adJonnia)ent 
*  *  *  As  a  general  rule,  when  a  duty  Is  at 
the  proper  time  asked  to  be  done,  and  Im- 
properly refused  to  be  done^  the  right  to  com- 
pel it  to  be  done  Is  fixed,  and  Is  not  destroyed 
by  the  lapse  of  tbe  time  within  which,  la  the 
first  place,  the  duty  ought  to  have  Xteeta  done." 
Now,  apidylng  this  ruling  to  the  case  under 
consideration,  It  appears  that  W.  R.  D.  Dent 
dmanded  a  recount  of  the  votes,  wblcb  was 
proceeded  with,  both  commissioners  betaig 
];>reBent;  Curry,  one  of  tbe  commissioners 
reading  tbe  ballots,  and  the  derk  vecMrdlng 
them,  until  all  the  ballots  wen  thus  can- 
vassed, and  the  vote  recorded.  It  does  not 
appear  that  Means  objected  at  the  time  to  tlie 
mode  of  ascertaining  the  result  or  to  the  con- 
duct of  either  of  the  parties  engaged  in  mak- 
ing the  recount,  nor  does  It  appear  that  be 
asked  that  the  ballots  from  any  of  tbe  pre- 
cincts should  be  recanvaased.  Ouny  remain- 
ed tmtil  the  record  was  made  up  by  the  clerk, 
and  signed  the  same,  and  made  out  the  cm- 
tificates.  Means,  In  his  return,  says  that  he 
refused  to  make  a  record  of  said  recount,  but 
does  not  state  when  he  so  refused,  and  to 
whom  he  gave  notice  of  such  refusal.  Said 
Means,  In  his  return,  also  says  "that  imme- 
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diately  after  said  Curry  had  the  record  of 
uld  partial  recount,  made  as  aforesaid,  en- 
tered upon  the  record  book  In  the  clerk's  of- 
flce  of  the  said  county,  he  absented  himself 
from  Taylor  county."  But  the  record  shows 
that  Carry  signed  the  proceedings  of  the  15th 
of  November,  Including  said  record,  and  that 
on  the  16th  both  Means  and  Curry  were  pres- 
ent, and  Brohard  and  Armstrong  tendered 
bills  of  exceptions;  but  the  record  nowhere 
shows  that  Means  objected  to  the  recount,  or 
assigned  any  reason  for  not  signing  the  dec- 
laration of  the  result,  although  Curry  was 
present  the  day  after  he  had  signed  it,  and 
did  not  Immediately  absent  himself,  as  the 
retnm  states,  as  be  signed  the  adjourning  or- 
der on  the  16th.  Again,  It  is  claimed  that 
Means  went  out  of  ofSce,  and  for  that  reason 
he  could  not  be  compelled  to  sign  the  declara- 
tion ot  the  result  of  the  recount  He  does  not 
appear  to  have  been  out  of  office  on  the  17th 
of  December.  1898,  when  he  proceeded  to  de- 
clare the  result  without  reference  to  the  re- 
count, simply  stating  that  he  was  not  satis- 
fled  therewith,  and  issued  a  certificate  of  the 
result,  found,  as  he  says,  by  carnally  and 
impartially  examining  the  returns  of  the  elec- 
tion. Now,  as  It  appears  to  me  that  all  that 
remained  to  be  done  by  J.  K.  Means  was  to 
sign  bis  name,  this  would  have  completed  the 
recount,  and  certified  the  result  He  says, 
In  his  return,  that  he  suspected  frauds,  but 
he  does  not  point  them  out;  nelttier  did  he 
at  the  proper  time  ask  an  opportunity  to  do 
BO.  He  Blmidy  absented  tatmieU,  and  declin- 
ed to  add  bis  slgnatnre  to  the  record,  which 
was  a  personal  duty  Imposed  upon  htm  by 
the  statute.  If  a  commissionor  can,  by  say- 
ing he  Is  not  satisfied  with  the  result,  and  re- 
slgnli^,  prevent  the  result  of  an  election  from 
beinf  dedared,  few  candidates  would  receive 
certificates  where  the  commisslonerB  are  of 
dlfCeroLt  politics.  Itaat  this  was  a  personal 
duty  It  ^parent  from  the  fact  that  his  buc- 
ceasor  would  know  nottUng  about  the  pro- 
ceedings In  counting  the  vote,  and,  ot  course, 
could  not  certify.  In  the  case  of  State  v. 
Shearer,  29  Neb.  477,  4S  N.  W.  781,  it  was 
held  that:  **lt  la  the  duty  of  the  county  clerk 
to  report  all  the  feea  of  Us  ottlct,  and  pay  the 
excess  over  the  anunmt  to  which  he  Is  enti- 
tled Into  the  county  treasury.  TUn  duty  Is 
penKuial  to  htmaelf,  and  In  case  of  bis  failure 
to  perform  hla  duty  In  tbaX  regard  a  manda- 
mna  may  be  issued,  even  after  the  expiration 
of  his  term  of  ofiice,  to  compel  the  perform- 
ance of  such  Unty."  Now,  the  duties  requir- 
ed by  statute  of  this  board  ot  canvassers  in 
making  the  returns  of  the  tact  as  to  the  re- 
sult of  elections  is  not  entirely  dissimilar  to 
the  dntiea  reqiJred  of  a  ihezltt.  Under  the 
■tatnte,  be  la  required  to  return  tlie  time  ud 
manner  ot  aerring  process,  and  to  subscribe 
his  name  to  such  retnm.  The  canvasBers  are 
required  to  ascertain  the  result  of  the  election 
by  coonthig  tbe  ballots,  and,  when  ascertain- 
ed, they  are  to  certify  tbe  remit;  bnt  the  ver- 
f  ormance  of  aucfa  du^  on  tbe  part  of  fbe  sber> 


Uf  Is  not  limited  to  his  term  of  office,  as  will 
be  seen  by  reference  to  the  case  of  Shenan- 
doah Val.  B.  Co.  V.  Asbby's  Trustees,  86  Va. 
282,  9  8.  B.  1003,  In  which  case  a  sheriff  was 
allowed  to  amend  his  return,  13  years  after 
Judgment  by  default,  to  show  that  service 
was  on  a  director  of  the  defendant  coriiora- 
tlon  In  the  county  wherein  he  resided.  Lewis, 
P.,  in  delivering  the  optolon  of  tbe  court, 
said:  "And  It  makes  no  difference  that  the 
officer  by  whom  the  return  was  made  has 
gone  out  of  office,  there  being  no  8pe<dfic  lim- 
itation of  tiie  time  within  which  tbe  power 
may  t>e  exercised,"— which  case  Is  dted  with 
approval  by  Brannon,  J.,  In  the  case  of  Hop- 
kins V.  Ballroad  Co.,  42  W.  Va.  637,  26  S.  E. 
187.  This  recount  was  demanded  by  Dent 
at  the  proper  time,  and,  as  it  seems  to  me, 
was  Improperly  refused  on  the  part  ot  the 
defendant  Means,  and  In  my  oplnltm  the  re- 
turn filed  by  him  in  this  case  famishes  no 
sufficient  excuse  tor  his  failure  to  perform 
the  duties  required  of  him  by  statute.  I 
would,  for  these  reasons,  be  to  Cktw  of 
awarding  the  tnanilammi 


ABNBT  et  al.  T.  OHIO  LUMBBB  ft  UIN- 

iNaoo. 

(Supreme  Court  of  Appeals  of  West  Yfagfaiia. 
De&  S.  18fl&) 

PROOSSB  —  ISSL'lItOB  BT  CLBKK  —  AtTAOHMBSTS — 
ACKNOWLBDOXBHT  BT  CORPORATION  —  VaUDITT 
— VSHnOR  AHO  PORCHAftBK— UmBBCOHDBD  Dbed 
— NOTIOB. 

.  1.  Process  to  commence  a  salt  or  action  is  is- 
sued by  the  clerk  on  the  order  of  the  platotiff  or 
bla  attorney  or  agent,  and  not  wow  of  the 
court 

2.  Whether  the  court  Is  In  session  or  vacation, 
the  clerk's  office  is  open  for  the  purpose  of 
commencing  suits  or  actJons  by  Issnuc  procen 
therefor,  includins  also  process  of  amdiment 

under  cliapter  106  of  the  Code. 

3.  A  certificate  of  acknowledgment  of  a  deed 
conTeyius  real  estate  fay  a  corporation,  wblcb 
falls  to  show  that  the  officer  or  agent  executing 
it  wsa  sn-om,  and  deposed  to  the  facta  contain- 
ed in  the  certificate,  aa  required  by  section  5,  c. 
78,  Code,  is  fatall?  defective,  and  does  not  enti- 
tle such  deed  to  be  recorded. 

4.  An  unrecorded  deed  Is  void  as  to  creditors, 
whether  they  have  notice  or  not  but  it  will  \n 

good  gainst  purchaaers  with  notice,  or  who 
ave  not  purchased  for  valuable  contfderation. 
(Syllabus  by  the  Oonrt) 

Error  to  circuit  court,  Wayne  oonnty;  E. 

S.  DooUttle,  Judge. 

Action  by  Abney,  Barnes  &  Co.  against  tbe 
Ohio  Lumber  &  Mining  Company.  Attach- 
ment awarded,  and  W.  H.  MiUinger  and  Wil- 
liam Nold,  assignees  of  defendant,  filed  claim. 
Findings  for  the  claimant,  and  from  an  order 
refusing  to  set  same  aside  plaintiffs  bring  er- 
ror. Reversed. 

Payne  &  Payne,  for  plaintiffs  In  error.  Bar 
vey,  Wyatt  &  Hutchinson  and  Gampbdl,  Sblt 
&  Campbell,  for  defendant  in  error. 

HcWHOBTBEt,  J.  The  Ohio  Lnmber  ft 
Ulnlng  Omnpany,  a  tore^  aid  UumlTent  off- 
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poratlon,  on  the  23d  of  January,  1897,  exe- 
cutecl  and  delivered  to  W.  H.  Mllllnger  and 
WUliam  Nold,  assignees,  a  deed  of  assign- 
ment of  all  Its  real  estate  and  personal  prop- 
erty, for  the  benefit  of  all  Its  creditors,  to  be 
paid  pro  rata,  with  the  following  certificate 
of  acknowledgment:  "The  i^tate  of  Ohio.  Co- 
lojDbiaaa  County— as.:  I,  James  W.  Clark,  a 
notary  public  in  and  for  said  county  and 
state,  do  hereby  certify  that  S.  J.  Rohrbaugh, 
president  of  the  Ohio  Lumber  and  Mining 
Company,  and  J.  L.  Yoder,  secretary  of  said 
company,  whose  names,  respectively,  are  sign- 
ed to  the  foregoing  instrument,  bearing  date 
on  the  23d  day  of  January,  1807,  have  this 
day  acknowledged  before  me  In  my  said  coun- 
ty the  signing  and  execution  of  said  Instru- 
ment, for  themselves,  respectively,  and  for 
and  on  behalf  of  said  the  Ohio  Lumber  and 
Mining  Company,  and  acknowledged  that 
they  affixed  the  corporate  seal  of  said  com- 
pany to  said  instrument  by  direction  of  a 
resolntton  of  the  directors  of  said  company, 
and  luLve  acknowledged  that  the  same  In  all 
respects  is  their  free  act  and  deed,  as  such 
officers,  respectively,  and  the  full  act  and 
deed  of  said  corporation  for  the  purposes  and 
uses  herein  set  forth.  I  farther  certify  that 
8.  J.  Bohrbaugh  and  J.  L.  Yoder  are  known  to 
me  to  be  the  individuals  and  officers  de- 
scribed In  and  who  executed  said  instrument 
I  further  certify  that  William  H.  Mllllnger 
and  William  Nold,  whose  names  are  signed  to 
the  foregoing  Instrument,  have  this  day  ac- 
knowledged  the  same  before  me  in  my  said 
county.  Witness  my  hand  and  official  seal, 
this  23d  day  of  January,  A.  D.  1897.  James 
W.  Clark,  Notary  Public.  [Notarial  Seal. 
J.  W.  Clark,  Columbiana  County,  Ohio.]"  On 
the  2Sth  day  of  the  same  month  the  said  as- 
sl^ment,  with  the  certificate  of  acknowledg- 
ment indorsed  thereon,  was  admitted  to  rec- 
ord in  the  clerk's  office  of  the  county  court 
of  Wayne  county.  Two  days  after,  on  the 
27th  day  of  said  January,  Abney,  Barnes  & 
Co.,  creditors  of  said  company,  Instituted  their 
action  of  assumpsit  In  the  circuit  court  of 
Wayne  county,  solng  out  their  writ  from  the 
clerk's  office  of  said  court  returnable  at  the 
February  rules,  1897,  and  on  the  same  day 
filed  an  affidavit  claiming  the  right  to  recover 
$939.71,  and  gave  bond  for  attachment,  upon 
which  the  clerk  of  said  court  Issued  an  order 
of  attachment  against  the  estate  of  said  cor- 
poration, which  was  duly  levied  on  both  the 
personal  ^ects  and  real  estate  of  defendant, 
the  levy  on  the  peraonal  property  being  made 
on  the  27tb  of  January,  and  on  the  real  ee- 
tate  on  the  29th  of  January,  1897.  On  the 
2d  day  of  February,  1897,  the  said  deed  of 
asstgntnent  was  reacknowledged,  and  on  the 
4th  of  Febmary  was  again  recorded,  together 
with  the  new  certificate  of  acknowledgment 
The  assignees,  W.  H.  Mllllnger  and  William 
Nold.  appeared  In  court  on  the  2d  day  of 
February,  1897.  and  tendered  their  petition 
in  the  said  action  of  assampslt,  setting  up 
their  claim  to  the  property  ol  the  defendant 
32  S.E.— 17 


corporation  by  virtue  of  said  deed  of  assign- 
ment, and  praying  that  the  claim  to  the 
property  and  Its  possession  be  adjudicated 
and  determined  according  to  the  statute  in 
s.uch  case  made  and  provided,  and  that  said 
order  of  attachment  be  quashed  and  abated, 
and  that  said  levy  be  released,  and  for  gen- 
eral  relief;  to  the  filing  of  which  petition 
plaintiffs  objected,  and  by  consent  the  mat- 
ters arising  on  said  objection  were  passed  to 
a  future  day  of  the  term,  and  on  the  10th  day 
of  February  the  court  overruled  the  objection, 
and  filed  the  petition,  and  the  parties  agreed 
as  to  the  facts  and  submitted  the  matters  of 
law  and  fact  to  the  court  in  lieu  of  a  Jury.  On 
consideration  the  court  held  that  the  deed 
of  asBlgnment  was  a  valid  deed,  and  that  the 
same  was  duly  and  properly  recorded  on  the 
25th  of  January,  and  that  the  claim  of  said 
assignees  to  the  property  attached  was  par- 
amount and  superior  to  the  said  attachment, 
and  ordered  that  the  levy  of  said  attachment 
on  all  of  said  property,  except  the  money,  if 
any.  In  the  Huntington  National  Bank,  be  re- 
leased and  dischai:f;ed,  and  that  the  officer 
levying  the  same  deliver  all  of  said  property 
to  the  said  assignees,  and  rendered  judgment 
for  petitioners'  costs;  to  which  ruling  of  the 
court  In  directing  the  release  of  the  real  es- 
tate levied  on  by  plaintltTs,  and  in  holding 
that  said  deed  of  assignment  was  duly  re- 
corded on  the  25th  of  January,  1897,  and  that 
the  title  of  said  assignees  to  said  real  estate 
was  paramount  to  the  lien  of  plaintiffs'  at- 
tachment, plaintiffs  objected  and  excepted, 
and  on  motion  of  plaintiffs  the  operation  of 
BO  much  of  the  order  and  Judgment  as  affect- 
ed the  real  estate  was  suspended  for  GO  days 
to  give  plalntiets  time  to  obtain  a  writ  of  er- 
ror, and  the  plaintiffs  moved  the  court  to  set 
aside  Its  finding  and  Judgment,  and  grant 
them  a  new  trial,  of  which  the  court  took 
time  until  the  next  term  to  consider.  At  the 
June  term,  1897,  of  said  court,  the  order  of 
publication  awarded  having  been  duly  pub- 
llBbed  and  posted,  Judgment  was  rendered  for 
plaintiffs  In  the  action  of  assumpsit  by  the 
court  in  lieu  of  a  Jury  for  $939.71,  but  the 
court  declined  to  order  a  sale  of  the  property 
attached,  and  reserved  all  matters  pertaining 
to  a  sale  for  further  consideration  auad  ac- 
tion. And  on  the  4th  day  of  December,  1897, 
the  court,  having  maturely  considered  the 
motion  of  plaintiffs  to  set  aside  the  finding 
and  judgment  rendered  upon  the  petition  of 
the  assignees  holding  that  said  petitioners 
were  entitled  to  the  possession  of  the  proper- 
ty levied  upon  by  the  order  of  attachment, 
and  grant  them  a  new  trial,  overruled  said 
motion,  and  refused  to  set  aside  the  judgment 
and  grant  a  new  trial,  to  which  rulings  plain- 
tiffs excepted.  Plaintiffs  obtained  a  writ  oC 
error  and  supersedeas. 

It  is  insisted  by  appellants  that  under  sec- 
tion 6,  c.  74,  Code,  the  deed  of  assignment  was 
void  as  to  their  creditors  by  reason  of  the 
fact  that  the  certificate  of  acknowledgment 
to  said  deed  was  eo  defective  under  the  stat- 
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nte  proTldlDg  for  acknowledgments  of  deeds 
BQd  other  writings  by  corporations  that  It 
coold  not  be  admitted  to  record,  and,  If  not 
properly  recorded,  under  said  section  5,  c. 
74,  It  rematned  Toid  as  to  creditors  and  subse- 
qneztt  parcbasen  for  valuable  consideration 
without  notice,  notwithstanding  It  was  writ- 
ten In  the  record  book  In  the  clerk's  office. 
Sections  2,  S,  c.  73,  Code,  provide  what  In- 
struments of  writing  shall  be  recorded,  and 
what  is  necessary  to  appear  on  such  wrlttng, 
or  how  It  shall  be  proved  to  entitle  It  to  rec- 
ordation; and,  If  It  is  wanting  In  certificate 
of  proper  acknowledgment  or  proof  required 
by  the  statute,  it  Is  not  recordable.  Section 
6,  c.  7S,  prescribes  what  shall  be  evidence  of 
proper  acknowledgment  of  a  corporation  to 
entitle  the  writing  acknowledged  to  be  re- 
corded. Tbe  officer  or  agent  of  the  corpora- 
tion mnst  be  first  sworn  or  affirmed  by  the 
magistrate  taking  the  acknowledgment,  and 
he  most  depose  and  say  (1)  that  he  'is  such 
officer  or  agent  of  the  corporation  described 

In  the  writing  bearing  date  on  the  day 

of  18—;  (2)  that  he  Is  authorised  by 

said  corporation  to  execute  asd  acknowledge 
deeds  and  other  writings  of  said  corporation; 
(3)  that  tbe  seal  affixed  to  said  writing  Ie  the 
corporate  seal  of  said  corporation;  and  (4) 
that  said  writing  was  signed  and  sealed  by 
bim  In  behalf  of  said  corporation,  by  its  au- 
thority duly  given.  And  after  this  deposition 
Is  given  the  officer  or  agent  acknowledges 
tbe  said  writing  to  be  tbe  act  and  deed  of 
said  corporation,  all  of  which  must  appear 
In  the  certificate  of  the  certifying  officer. 
And  this  Is  required  by  the  statute  to  appear 
before  tbe  paper  can  be  legally  admitted  to 
record.  It  will  be  seen  from  the  certificate 
that  the  officers  who  executed  the  deed  were 
not  sworn  or  affirmed,  but  simply  appeared 
before  the  notary  public,  and  acknowledged, 
as  set  forth  In  tbe  certificate.  The  form  of 
acknowledgment  on  behalf  of  a  corporation 
is  a  recent  enactment  (Acts  1891.  p.  38,  §  6), 
prior  to  which  there  was  no  particular  form 
prescribed,  but.  If  the  corporate  seal  was  af- 
fixed, and  the  signature  of  the  proper  officer 
was  proved,  the  coorts  would  presume  that 
the  officer  did  not  exceed  his  authority,  and 
the  seal  Itself  was  prima  fade  evidence  that 
It  was  affixed  by  proper  authority,  and  the 
contrary  must  be  shown  by  the  objecting  par- 
ty. Lamb  v.  Cecil,  25  W.  Va.  288.  The  leg- 
islature enactii^  the  statute  requiring  this 
most  solemn  form  of  acknowledgment  evi- 
dently appreciated  the  Importance  of  It  and 
intended  it  as  a  safeguard  to  the  vast  in- 
terests committed  to  the  care  of  the  officers 
of  the  corporations,  and  to  prevent  them  from 
abusing  their  powers.  Bnt  It  Is  contended 
by  appellees  that  "the  taking  and  certifying 
the  acknowledgment  of  a  deed  Is  In  the  na- 
ture of  a  Judicial  act,  whether  done  by  a 
court,  Justice,  or  a  notary,"  and  "that  such  cer- 
tificate of  acknowledgment  Is  conclusive  of  ev- 
ery fact  appearing  on  the  face  of  tbe  certifi- 
cate,** and  dte  many  antlioritles  to  mutaln 


their  podtlon,  which  ta,  I  think,  a  correct  onf 
This  being  true,  does  It  cure  the  defect  alleged 
ta  the  certificate  In  this  case?  Hie  facts  shown 
to  the  certificate  are,  that  the  notary  who  took 
thi  acknowledgment  was  duly  authorised 
thereto,  that  S.  J.  Rofarbangb,  president  of 
the  Ohio  Lumber  &  Mining  Compsny,  and  J. 
Ih  Toder,  secretary  of  said  company,  whose 
names  were  respectively  signed  to  the  deed, 
acknowledged  on  the  day  mentl<med,  before 
tbe  notary,  In  his  county,  the  signing  and 
execution  of  said  Instrument  for  thrais^ves. 
respectlvdy,  and  for  and  on  behalf  of  said 
company,  and  they  also  acknowledged  that 
fhey  affixed  the  corporate  seal  of  said  com- 
pany to  said  deed  by  direction  or  rsBolntloD 
of  the  directors  of  said  company,  and  that 
In  all  respects  the  same  was  ttaetr  free  act  and 
deed  as  such  officers,  respectlvdy,  and  the 
full  act  and  deed  of  said  corporation  for  the 
purposes  and  uses  therein  set  forth;  and  tbe 
notary  further  certifies  that  S.  J.  Rohrbaugb 
and  J.  L.  Yoder  were  known  to  him  to  be  the 
Individuals  and  officers  described  In  and  who 
executed  saW  Instrument,  which  last  fact 
appellees  Insist  makes  the  certificate  snffl- 
clent  to  entitle  the  deed  to  recordation.  The 
facts  as  set  out  and  acknowledged  by  tbe 
persons  who  executed  the  deed  were  sub- 
stantially as  required  by  said  section  5.  c. 
73,  Code,  but  It  falls  to  show  that  the  ac- 
knowledging parties  were  by  the  notary  duly 
sworn,  and  deposed  to  the  truth  of  Oie  facts 
acknowledged  by  them;  and  the  only  fact 
stated,  to  the  truth  of  which  the  notary  cer- 
tifies, except  merely  the  fact  of  acknowledg- 
ment. Is  that  the  ssild  parties  were  known  to 
him  to  be  the  Individuals  and  officers  describ- 
ed In  and  who  executed  said  Instrument.  Tbe 
most  Important  fact  under  the  statute,  viz. 
the  fact  that  the  parties  were  sworn,  and 
deposed  to  the  truth  of  the  facta  acknowl- 
edged, falls  to  appear  in  the  certificate.  "To 
render  the  acknowledgment  efFectual,  It  must 
affirmatively  appear  from  tbe  certificate  that 
the  requirements  of  the  statute  have  been 
substantlallj-  observed."  1  Devi.  Deeds.  ! 
SOS,  and  cases  cited.  "Acknowledgment  Is  a 
prerequisite  for  registration  In  a  majority  of 
the  states,  and  a  necessary  Inddent  to  every 
conveyance  designed  to  furnish  constructive 
notice  under  the  recording  acts;  and  wben. 
by  reason  of  defects  or  omissions,  the  statu- 
tory requirements  are  not  substantially  com- 
plied with,  the  instrument  is  not  legally  re- 
cordable, and,  although  actually  transcribed, 
the  record  thereof  will  not  afford  construct- 
ive notice."  1  Warv.  Vend.  619.  "To  entitle 
a  deed  to  registration,  It  must  be  executed  ac- 
cording to  the  statute  requisites  by  which  the 
registry  of  deeds  is  established."  lahom  v. 
Iron  Co.,  19  Vt.  230.  The  question  Is  not.  as 
seems  to  be  claimed  by  appellees,  whether 
the  deed  la  good  and  sufficient,  as  between 
the  corporation  and  the  assignees  or  trustees, 
to  convey  the  property  described  In  the  deed, 
but  Is  the  acknowledgment  sufficient  to  eo- 
tltte  It  to  recordation?  In  Oox  t.  Wayt  SP 
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W.  Va.  SOV  (SyL  points  1,  2),  It  U  held:  "U  a 
deed  of  tract,  tbe  execution  of  wtalcb  has  not 
been  prored  or  acknowledged  tn  tbe  manner 
prescribed  by  law,  be  admitted  to  record  by 
the  clerk  of  the  connty  court  of  the  proper 
county,  nch  deed  Is  not  *daly  admitted  to 
record.' "  (2)  "If  sndh  a  deed  so  admitted  to 
record  be  copied  by  such  detlc  Into  the  deed 
book.  It  Is  not,  by  b^g  so  copied  Into  saeb 
book,  'duly  admitted  to  record.' "  Tbe  ac- 
knowledcmeDt  Is  dearly  fatally  defectlTe,  as 
shown  by  the  certificate,  and  It  was  not 
properly  recorded.  It  Is  stated  In  the  agreed 
facts  that  a  member  of  the  {dalntifls*  Arm  and 
their  attorney  read  the  deed  as  spread  apon 
the  record  before  suing  out  their  process  and 
attachment.  Section  5,  c.  75,  Code,  provides 
that  a  "deed  of  trust  or  mortgage  conveying 
real  estate  or  goods  and  chatt^s  shall  be  void 
as  to  creditors  and  subsequent  purchasers 
for  valoable  consideration  without  notice,  un- 
til and  except  from  the  time  that  it  Is  duly 
admitted  to  record  In  the  connty  wherein 
the  property  embraced  In  such  contract  or 
deed  may  be."  In  Ouerrant  t.  Anderson,  4 
Rand.  (Va.)  208  (Syl.  point  2),  it  le  held  that 
"an  unrecorded  deed  Is  void  as  to  creditors, 
whether  they  have  notice  or  not;  hut  It  will 
be  good  against  purchasers  with  nqtice,  or 
who  have  not  purchased  for  valuable  consid- 
eration"; and  (point  3):  "A  purchaser  under 
a  aale  on  behalf  of  a  creditor  holds  the  right 
and  occupies  the  place  of  tbe  creditor,  and 
therefore  he  vrlU  not  be  affected  by  notice  of 
an  unrecorded  deed."  Appellees  contend  that 
the  motion  to  quash  the  attachment  should 
have  been  snstained,  because  there  was  no 
suit  legally  peading;  ttiat  the  writ  was  void, 
and  a  nulUty,  for  the  reason  that  the  court 
whose  clerk  issued  It  was  In  session  at  tbe 
Hme,  and  no  permission  asked  of,  or  leave 
granted  by,  the  court  to  Ixing  the  suit;  that 
the  supposed  writ  was  made  returnable  to 
February  rules  to  be  h^  in  the  clerk's  of- 
fice oF  said  court  the  following  Monday,  when 
It  was  known  the  court  would  be,  and  In  fact 
waa,  in  session,  as  showii  by  ttie  record.  Sec- 
tion 6,  c.  124,  Code,  provides  that  "the  process 
to  commence  the  suit  shall  be  a  writ  com- 
mandioK  ttie  officer  to  whom  It  is  directed 
to  snmmon  tbe  defendant  to  answer  the  bill 
or  action.  It  shall  be  issued  on  the  order  of 
the  plaintiff  or  his  attorney  or  agent,  and 
aball  not,  mtter  it  Is  lamed*  be  altered,  nor 
any  blank  therein  filled  np,  except  by  the 
clerk."  This  Is  tbe  only  provlidon  In  tbe 
statute  for  process  of  tbe  court  to  nnnmeficc 
a  suit  or  action,  and  It  is  always  Issued  by 
tbe  de^  and  issued  on  the  order  of  the  plain- 
tiff or  his  attorney  or  agent,  and  not  oa  the 
order  of  tbe  cowt  So  that,  wbetlier  the  court 
la  In  aesalon  or  vacation,  the  clerk's  office  Is 
open  for  the  purpose  of  commencing  suits  or 
BCtiona  liij  Issuing  process  therefor,  Includ- 
ing: alBo  process  of  attachment,  nnder  chap- 
ter 106,  Code.  SectloDS  1.  2,  c  1^  Code, 
provide  for  taking  rules  by  the  clerk,  arran- 
ging sanwaa  far  as  possible  that  the  same  may 


not  come  on  a  court  day  of  a  regrdar  term; 
the  rules  are  to  be  entered  by  the  clerk;  and 
section  4  provides  that  **when  there  la  no 
clerk  to  take  a  rule  In  a  case,  It  shall  stand 
continued  until  the  next  rule  day  after  there 
Is  a  clerk";  and  section  6:  "The  rules  may 
be  to  declare,  plead,  reply,  rejoin,  or  for  oth- 
er proceedings;  they  shall  be  given  from 
month  to  month."  It  Is  especially  the  clerk's 
duty  to  enter  tbe  rules,  and  there  is  no  prohi- 
bition to  his  enteriog  them  when  the  court 
is  In  sesalon,  except  as  provided  In  section  1 
aforesaid.  The  last  dause  of  section  2,  c. 
124,  Code,  whkh  reads,  "and  process  award- 
ed In  court  may  be  returnable  as  the  court 
shall  direct,"  has  no  reference  to  tbe  orig- 
inal process  to  commence  a  suit  or  action,  but 
process  found  necessary  by  the  court  to  a 
proper  disposition  of  a  case,  which  has  been 
so  far  matured  as  to  place  It  upon  the  court's 
docket,  and  includes  scire  facias  to  revive, 
rules  to  show  cause,  etc.,  as  well  as  process 
for  new  parties  found  to  be  necessary  to  a 
proper  hearing  of  the  cause.  No  exceptions 
having  been  taken  as  to  the  judgment  of  the 
court  releasing  tbe  lien  of  attachment  on  the 
personal  property,  I  have  not  deemed  It  nec- 
essary or  proper  to  discuss  the  sufficiency  of 
the  recordation  of  the  deed  of  assignment  as 
a  mortgage  or  trust  on  personal  property, 
such  trust  or  mortgage  being  accompanied 
with  a  transfer  of  tbe  possession  of  the  per- 
sonal property  In  good  faith  for  a  lawful  pur- 
pose. For  the  reasons  herein  stated,  so  much 
of  tbe  judgment  of  the  court  as  Is  complained 
of— that  Is  to  say,  so  much  of  the  finding  and 
Judgment  as  finds  that  the  deed  of  assignment 
was  properly  admitted  to  record  on  tbe  26tb 
day  of  January.  1897,  and  that  the  title  of  the 
assignees,  Milllnger  and  Nold.  to  the  real  es- 
tate, was  paramount  to  the  lien  of  plaintiff's 
attachment— Is  set  aside  and  annulled,  and 
the  case  remanded  to  the  ctrcult  court  of 
Wayne  county  for  further  proceedlnga  to  be 
had  therein. 


CUSHWA  et  al.  v.  IMPROVEMENT,  LOAN  & 
BUILDING  ASS-X  et  al. 

(Supreme  Court  of  Appeaict  of  West  Virginia. 

Dec.  7.  1S9S.) 
HsoBixicB'  LiKMS  —  PiiioaiTS  —  Waiver  —  Bills 

ASll  NOTEB— PaTMBNT— TanST  DSEDS. 

1.  Where  a  nuterial  maa.  workman,  laborer, 
mechanic,  or  other  person,  performs  any  labor 
or  furnishes  any  material  or  madiinery  for  con- 
structing any  house,  mill,  manufactory,  or  oth- 
er buildmg  or  structure,  hy  virtue  of  a  contract 
with  the  owner  or  his  autboriced  ageat,  he 
shall  have  a  lien,  to  secure  the  payment  of  the 
same,  upon  such  house  or  other  structure,  ind 
upon  the  interest  of  the  own^  of  the  lot  of  land 
on  which  the  same  may  stand;  and  such  lien 
will  not  be  affected  by  the  party  clniming  the 
same  accepting  ncfrotiable  DOtes  for  the  amount 
of  bis  accouot,  which  notes  are  not  made  pay- 
able after  the  time  fixed  for  bringing  a  suit  to 
enforce  tbe  mecbantc's  lien. 

2.  A  receipt,  so  fbr  as  it  is  a  mere  admis- 
sion, is  not  condosive  evidence  of  the  payment 
therein  acknowledged,  but  the  party  sfgtUng  it 
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mar  InTalidate  It  by  oral  evidence  of  fraad  or 
mistake;  for  the  document  amonnts  only  to  pri- 
ma, facie  proof,  and  is  capable  of  being  ex- 
plained. 

3.  A  note  will  not  be  re^rded  as  an  absolute 
extlnguishmeDt  or  payment  of  a  precedent  note 
or  pre-existing  debt,  unleas  it  be  so  expressly 
agreed,  whether  the  note  received  was  that  of 
one  previously  bound  or  a  stranger. 

4.  The  acceptance  of  the  notes  of  the  debtor, 
payable  after  the  time  granted  by  the  statute 
for  filing  a  mechanic's  lien,  and  maturing  before 
the  expiration  of  the  time  limited  for  bringing 
suit,  will  not  bar  a  suit  and  recovei7  upon  the 
lien,  if  the  notea  are  produced  to  be  surrendered 
at  the  trial. 

5.  Where  work  has  been  commenced  and  ma- 
terial furnished  nnder  a  contract,  for  construct- 
ing  buildings,  with  the  owner  of  the  land  on 
which  bnilmnn  are  to  be  erected,  the  mechanic's 
lien  attaches  from  the  time  the  performance  of 
the  work  and  furnishing  matenals  begin,  and 
such  mechanic's  lien  is  entitled  to  priority  over 
a  deed  of  trust  subsequently  executed  on  the 
same  property. 

Dent,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Berkeley  county; 
R.  W.  Dalley,  Jr.,  Judge. 

Bill  by  the  Improvement,  Loan  &  Build- 
ing Association  and  H.  T.  Cushwa  &  Bro. 
against  the  Auburn  Wagon  Company  for  the 
Bdmlnistration  of  defendant's  assets  as  an 
insolvent  From  a  decree  postponing  the 
claim  of  Cushwa  &  Bro.  under  a  mechanic's 
lien  to  a  trust  deed,  they  appeal.  Reversed. 

Faulkner  &  Walker,  for  appellants.  W.  H. 
Travers,  M.  T.  Ingles,  A.  G.  Nadenbouscb, 
and  U.  S.  O.  Pltzer,  for  appellees. 

MNQLISH,  J.  On  the  16th  day  of  Feb- 
ruary, 1807,  the  Improvement,  Loan  &  Build- 
ing Association  of  Marttnsburg,  a  corporation 
-  nnder  the  laws  of  the  state  of  West  Virginia, 
A.  C.  Nadenbouscb,  trustee,  and  Harvey  T. 
Cushwa  and  Harry  S.  Cushwa,  partners  trad- 
ing under  the  firm  name  of  H.  T.  Cusbwa  & 
Bro.,  aK>eared  In  open  court  In  the  circuit 
court  ot  Berkeley  county,  and  filed  tbelr  bill 
In  chancery  against  the  Auburn  Wagon  Com- 
imny,  a  corporation,  U.  8.  O.  Pltzer,  trustee, 
and  others.  In  which,  among  other  things, 
they  alleged  that  on  February  18,  1896,  the 
defendant  the  Auburn  Wagon  Company,  a 
corporation  undw  the  laws  of  Pennsylvania, 
and  a  citizen  of  said  state,  was  the  owner  In 
fee  of  a  lot  of  ground  In  the  town  of  Martins- 
burg,  Berkeley  county,  W.  Va.,  containing  2 
acres,  3  roods,  and  10  poles,  and  on  that  date 
executed  a  deed  of  trust  to  said  Nadenbousch, 
trustee,  on  said  lot,  together  with  all  im- 
provements then  on  same,  or  thereafter  to  be 
put  tbereon,  etc.,  a  copy  of  which  trust  deed 
was  exhibited  with  said  blU,  from  which  it 
appears  that  said  deed  was  made  for  the 
purpose  of  securing  the  payment  of  an  In- 
debtedness of  $40,000,  with  Interest,  to  said 
Improvement,  Loan  &  Building  Association, 
owed  by  said  Auburn  Wagon  Company,  which 
was  payable  in  installments  as  therein  set 
forth,  and  upon  terms  and  conditions  therein 
set  forth.  On  February  13,  1897,  said  build- 
ing and  loan  association  gave  notice  to  said 


Nadenbouscb,  trustee,  to  proceed  to  execute 
said  deed  of  trust  by  selling  the  property 
thereby  conveyed  In  the  terms  required  by 
said  deed.  It  was  further  alleged  that  on 
October  IS,  1896,  said  firm  of  H.  T.  Cushwa 
&  Bro.  filed  their  mechanic's  lien  in  the  of- 
fice of  the  clerk  of  the  county  court  of 
Berkel^,  wherein  the  real  estate  owned  by 
said  Auburn  Wagon  Company,  above  describ- 
ed, is  situated;  that  la  to  say,  thej  filed  a 
just  and  true  account  of  the  amount  due 
them,  after  allowing  all  credits,  together 
with  a  description  of  the  property  owned  by 
the  said  w^on  company,  and  intended  to  be 
covered  by  the  lien  claimed  by  said  H.  T. 
Cushwa  &  Bro.,  sufficiently  accurate  for 
identification,  duly  sworn  to  by  said  Harry  9. 
Cushwa,  an  office  copy  of  which  was  exhibit- 
ed with  plaintlfTa*  bill,  as  Bxblbit  B.  The  bill 
also  alleged  that  there  was  due  to  said  H. 
T.  Cushwa  ft  Bro.  on  account  of  said  Hen 
the  sum  of  ^,88&40,  with  Interest;  that  the 
same  was  for  work  and  labor  performed  and 
materials  furnished  In  constructing  the  build- 
ings of  the  plant  of  the  said  Auburn  Wagon 
Company  on  lot  aforesaid;  that  said  work 
was  performed  and  materials  furnished  part- 
ly under  a  contract  in  writing  made  by  said 
Cushwa  ^  Bro.  with  said  wagon  company; 
that  said  work  and  labor  were  performed  and 
said  materials  furnished  between  the  24th  of 
February,  1806,  and  let  of  September,  same 
year;  and  that  no  part  of  the  amount  due 
them  as  shown  by  said  Exhibit  B  has  been 
paid,  but  the  same  la  wholly  due,  with  In- 
terest thereon.  It  was  further  alleged  that 
on  December  3,  1896,  the  Auburn  Wagon 
Company  executed  a  deed  to  U.  S.  O.  Pltxer, 
trustee  for  the  Morrison  &  Westfall  Company 
of  said  real  estate,  with  other  property  there- 
in described,  to  secure  to  said  Morrison  & 
Westfall  Company  the  payment  of  cortaln 
drafts,  notes,  and  indebtedness,  a  copy  of 
which  trust  deed  was  also  exhibited  as  part 
of  the  bill.  The  plalntifts  in  their  bill  also 
described  several  Judgments  which  had  been 
obtained  by  other  parties,  who  were  made 
defendants,  against  said  Auburn  Wagon  Com- 
pany, before  a  justice  of  the  peace  of  Berke- 
ley county.  Plalntifts  also  alleged  that  said 
wagon  company  was  wholly  insolvent;  that 
Its  liabilities  exceeded  $100,000;  that  the  as- 
sets consisted  almost  exclusively  of  the  real 
estate  above  mentioned,  with  the  Improve- 
mente  thereon,  and  machines  and  tools  used 
In  the  business  of  manufacturing  wagons, 
the  total  value  of  which  was  not  more  than 
enough.  If  properly  administered,  to  pay  the 
Indebtedness  due  plaintiff,  said  Improvement 
Loan  &  Building  Association;  that  said  wag- 
on company  has  In  process  of  manufacture, 
and  almost  ready  for  shipment,  a  large  num- 
ber of  wagons,  to  wit  800,  but  whI(A  can- 
not be  completed  and  placed  on  the  market 
for  want  of  additional  material  to  complete 
the  same,  which,  owing  to  Its  crippled  finan- 
cial condition,  it  was  unable  to  secure;  and 
the  plalntllfB  prayed  the  appointment  of  t 
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receiver  to  take  charge  of  the  property  and 
buslneai  of  said  company,  and  operate  the 
same,  until  such  time  aa  a  sale  can  be  prop- 
erly made  thereof,  or  until  the  court  should 
otlierwlse  order,  that  the  creditors  of  the 
company  might  be  convened  by  a  reference 
of  the  cause  to  a  commissioner,  and  that  the 
respective  amounts  and  priorities  of  their 
Uena  and  debts  might  be  ascertained,  and  the 
assets  of  the  company  properly  distributed 
among  them.  The  defendant  wagon  com- 
pany answered  the  plaintiffs'  bill,  admitting 
the  execution  of  the  deed  of  trust  to  A.  C- 
Nadenbousch,  trustee,  mentioned  in  the  bill, 
and  alleged  that  previous  to  the  making  of 
said  conveyance  the  said  building  and  loan 
association  had  entered  into  a  contract  with 
it,  bearing  date  December  10,  1895,  which 
was  not  sealed  and  delivered  until  the  28th 
of  January^  1896,  but  poasession  of  the  prop- 
erty to  said  wagon  company  bad  been  deliv- 
ered some  time  prior  to  January  13,  1896, 
whereby  said  building  and  loan  association 
agreed  to  loan  said  company  $40,000,  to  be 
paid  at  the  time  and  In  the  manner  therein 
set  forth,  and  the  aald  wagon  company, 
among  other  things,  thereby  agreed  that  it 
would  make  and  acknowledge  for  record  a 
pn^r  deed  of  tmst  upon  said  lot  of  ground, 
and  upon  all  Its  buildings,  plant,  and  ma- 
chinery, to  secure  the  party  of  the  first  part 
the  loan  aforesaid,  and  the  performance  of, 
all  and  singular,  the  coTenants  and  agree- 
ments therein  contained,  and  keep  said  prop- 
erty insured  In  some  solvent  company,  which 
agreement  was  signed  by  H.  T.  Cushwa, 
president  of  the  Improvement,  Loan  &  Build- 
ing Association,  and  by  F.  C.  Ward,  presi- 
dent of  the  Auburn  Wagon  Company,  ac- 
knowledged by  H.  T.  Oushwa.  president,  on 
January  17,  1896,  and  by  F.  C.  Ward,  presi- 
dent, on  January  28,  1896,  and  was  admitted 
to  record  on  March  13, 1896.  The  wagon  com- 
pany, further  answering,  said  that  It  bad  a 
contract  with  H.  T.  Coshwa  &  Bro.  by  which 
certain  buildings  were  erected  and  materials 
therefor  furnished  by  said  Cushwa  &  Bro., 
and  that  on  August  IS,  1896,  It  had  a  settle- 
ment, through  Its  president,  F.  C.  Ward,  with 
said  Cushwa  &  Bro.,  and  then  gave  to  tbem 
three  negotiable  promissory  notes  of  the  said 
wagon  company,  each  for  the  sum  of  (1,160.- 
31.  making,  In  the  aggregate,  $3,480.98,  which 
notea  were  given  by  respondent  as  payment 
and  satisfaction,  and  received  by  H.  T.  Cnsh- 
wa  &  Bro.  In  payment  In  full,  of  the  bal- 
ance owing  to  said  firm  under  that  contract, 
and  the  extra  work  done  for  It  by  them,  ex- 
cept a  small  part  thereof,  to  wit,  the  execu- 
tion of  what  was  called  the  "Mailing  Office," 
which  was  to  cost  $407.47,  taking  said  Onsh- 
wa  &  Bro.'s  receipt  therefor,  which  was  filed 
as  an  exhibit  In  the  cause.  The  respMident 
also  denied  that  said  Cushwa  &  Bro.  on 
October  13,  1896,  filed  their  mechanic's  Uen 
la  the  office  of  the  clerk  of  the  county  court 
€t  said  county  (that  Is  to  say,  a  Just  and  true 
acGOont  of  flu  ainoiint  due  fhem  after  aUow- 


ing  ail  credits),  but,  on  the  contrary.  It  Is 
alleged  that  the  account  filed  by  tbem  was  a 
false  one,  in  which  payment  of  said  $3,480.93 
as  aforesaid  was  entirely  omitted;  and  re- 
spondent denied  that  said  Cushwa  &  Bro. 
had  any  mechanic's  Uen  whatever  on  respond- 
ent's property,  and  claimed  that  said  false 
and  fraudulent  account  filed  by  them  failed 
to  preserve  a  Hen  for  any  sum  whatever.  On 
February  16,  1897,  a  receiver  was  appointed 
of  all  the  property  of  said  wagon  company, 
to  take  immediate  possession  of  said  prop- 
erty, and  h(rid  the  same,  as  an  officer  of  the 
court,  under  Its  orders  and  directions.  On 
March  6,  1897,  the  cause  was  referred  to  a 
commissioner  In  chancery,  with  Instructions 
to  ascertain  and  report  the  debts  owed  by 
said  wagon  company,  their  respective 
amounts  and  priorities,  and  if,  in  so  doing, 
he  should  find  that  the  deed  of  trust  by  said 
wagon  company  to  U.  8.  G.  Pitzer,  trustee, 
dated  December  3,  1896,  was  made  at  such 
time  aa  said  wagon  company  was  Insolvent, 
then.  In  ascertaining  sach  priorities,  be 
should  treat  such  deed  as  void  as  to  the  pref- 
erences therein  given,  and  as  a  general  as- 
signment for  the  t>eneflt  of  all  the  creditors 
of  said  wagon  company  who  should  assert 
their  claims  in  the  manner  prescribed  by 
statute  in  existence  at  the  time,  ratably;  also, 
to  report  the  real  estate  and  personal  pr<^ 
erty  owned  by  said  wagon  company,  and 
what  has  been  acquired,  if  anything,  by  said 
company,  since  the  making  of  the  deed  of 
December  3,  1896,  to  Pitzer,  trustee.  On 
September  13,  1897,  the  commissioner  filed 
his  report,  ascertaining  the  debt  due  H.  T. 
Cushwa  &  Bro.,  evidenced  by  a  mechanic's 
Ilea,  amounting  to  $4,102.91,  principal  and  in- 
terest, as  of  September  14,  1897.  to  be  the 
first  lien  upon  the  real  estate  owned  by  the 
Auburn  Wagon  Company;  a  debt  due  the 
loan  and  building  association,  evidenced  by 
a  deed  of  trust  executed  to  A.  C.  Naden- 
bousch. trustee,  amounting  to  $37,497.  prin- 
cipal and  interest,  as  of  September  14,  1897, 
to  be  the  second  lien  upon  said  real  estate; 
a  debt  due  the  employes  of  said  wagon  com- 
pany for  labor  performed,  amounting,  prin- 
cipal and  interest,  as  of  September  14,  1897, 
to  $1,361.16,  to  t>e  the  first  lien  upon  the  per- 
sonal assets  of  said  wagon  company;  and  all 
debts  proven,  as  due  the  general  creditors  of 
said  wagon  company,  amounting,  principal 
and  Interest,  as  of  September  14,  1897,  to 
$113,924.97,  to  be  a  second  Hen  on  said  person- 
al assets;  and  that  the  personal  proper^  of 
said  wagon  company,  when  It  went  Into  liq- 
uidation, was  sold  by  the  receiver  for  $6,260, 
which  was  then  In  the  hands  of  the  lecelrer, 
subject  to  the  order  of  the  court 

The  Auburn  Wagon  Company  excepted  to 
the  commissioner's  report  so  far  as  It  audited 
as  a  first  lien  on  Its  property  the  claim  of 
said  Cushwa  ft  Bra.  for  the  sum  of  $4,102.91: 
(1)  Because  the  testimony  diows  that  said 
wagon  c(»npany  on  the  16«h  of  August,  1806, 
made  a  MtOement  wlOk  laid  Cuibwa  ft  Bxo., 
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lo  WhUdi  It  gave  to  them  Its  three  negotiable 
notes,  each  for  the  sum  of  $1,160.81  (in  all, 
13,480.98),  wbtch  w«re  accepted  by  said  firm 
In  foil  payment  of  Bald  claim,  and  fall  dis- 
charge of  the  contract  under  which  the  said 
dalm  arose,  except  as  to  the  mailing  office 
mentioned  In  said  agreement,  to  be  supplied 
by  the  said  claimant  for  the  snm  of  $407.47. 
(2)  Because  the  pleadings  and  testimony  ehovr 
that,  prior  to  the  time  the  said  claimant  fur- 
nished any  work  or  materials  tor  the  Improve- 
ments upon  which  the  said  mechanic's  Ueo  set 
up  Is  founded,  the  said  dalmants  had  notice 
of  a  contract  In  writing  of  the  wagon  com- 
pany with  the  loan  and  bnlldlng  association 
whereby  the  said  association  agreed  to  ad- 
vance the  sums  of  money  mentioned  in  the 
bHI,  In  the  manner  therein  stated,  and  which 
are  audited  as  a  second  lien  on  said  wagon 
company's  property,  and  also  the  agreement 
evidenced  by  the  said  contract  to  secure  the 
payment  of  the  said  sums  of  money  In  the 
manner  set  out  In  said  bUl,  and  audited  as 
aforeasld,  by  deed  of  tniBt  on  said  property, 
which  should  be  a  flnt  lien  thereon.  Deposi- 
tions were  taken  and  filed,  and  a  decree  was 
rendered  on  the  0th  of  November,  1S07,  sus- 
taining the  exception  of  said  wagon  company 
to  said  commissioner's  report,  so  far  as  it 
h^  the  mechanic's  lien  claimed  by  H.  T. 
Onsbwa  St  Bro.,  amounting  to  $4,102.01,  to  be 
a  first  Hen  against  said  real  estate,  and  hold- 
ing that  It  should  have  been  audited  aa  a 
general  debt  of  the  Auburn  Wagon  Company, 
but  overruling  said  second  exception,  from 
which  decree  H.  T.  Cushwa  &  Bro.  obtained 
this  aK>eal. 

Counsel  for  the  appellees  claim  that  the  ap- 
pellants acquired  no  mechanic's  lien,  for  the 
reason  that  during  the  progress  of  the  work 
payments  were  made  on  account  of  said 
wagon  company  to  H.  T.  Cushwa  &  Bro.  by 
the  loan  and  building  association,  throngh  H. 
T.  Cushwa,  Its  president,  by  his  checks  as 
such,  and  on  the  completion  of  the  contract 
a  settlement  was  made  tietween  said  wagon 
company  and  appellants,  and  an  ascertained 
balance  ot  $3,480.96  was  settled  "hi  full  for 
contract  and  extras,  except  mailing  office,"  by 
the  acceptance  of  three  n^otlable  notes,  each 
for  $1,160.81,  executed  on  the  15th  of  August, 
1806,  by  the  Auburn  Wagon  Cominny,  pay- 
able to  H.  T.  Cushwa  &  Bro.  four,  five,  and 
tlx  manths,  reqiectlveiy,  from  their  date. 
Now,  while  It  la  true  said  notes  were  executed 
as  above  stated^  and  a  receipt  glv«i  on  the 
same  day  in  the  ftdiowlng  words:  "Received 
of  Auburn  Wagon  Company,  Martinsburg, 
W.  Va.,  Uiree  thousand  four  hundred  eighty 
*>/ioi>  dtdlars  ($3,840.96).  for  bin  Aug.  18,  m 
full  for  contract  and  extras,  except  malliiig 
olQce.  [Signed]  H.  T.  Oushwa  &  yet 
this  receipt  was  merely  prima  fade  evidence 
of  the  fact  th«cte  stated.  Upon  Oiia  ques- 
tion w«  find  tbe  law  thns  laid  down  hi  1 
OreenL  Bv.  (ISth  Bd.)  I  806:  "In  regard  to 
noelpta.  It  1>  to  be  noted  that  ttey  may  be 
eltlMr  aan  aitoioiwlBdgoieala  of  p^aent  «c 


d^very,  or  they  may  also  contain  a  omtract 
to  do  something  to  the  thing  didlvered.  In 
the  former  case,  and  so  far  as  the  recent  goes 
only  to  acknowledge  payment  or  delivery.  It  is 
merely  prima  facie  evidence  of  the  fact,  and 
not  conclusive,  and  therefore  the  fact  which  it 
recites  may  be  contradicted  by  oral  testi- 
mony." So,  also.  2  TayL  Ev.  I  1134,  says: 
"Therefore,  except  In  some  few  special  cases, 
a  receipt,  so  far  as  It  as  a  mere  admission,  la 
not  condoslve  evidence  of  the  payment  there- 
in acknowledged,  but  the  party  signing  it  may 
Invalidate  It  by  oral  evidence  of  fraud,  or  of 
mistake  or  snrprlae  on  his  part:  for  the  docu- 
ment amounts  only  to  prima  fade  proof,  and 
Is  capable  of  being  explained."  To  the  same 
effect,  see  10  Am.  &,  Eng.  Enc.  Law.  p.  11^, 
and  authorities  there  dted.  Blah.  Cont.  1 170, 
says:  "In  general,  receipts  of  payment, 
whether  embodied  in  written  Instruments  or 
not,  are  deemed  to  be  of  the  imperfect  sort 
whldi,  though  prima  fade  evidence  of  what 
tliey  declare,  may  be  explained  or  contra- 
dicted orally.  They  are  ao  even  when  ex- 
pressed to  be  In  foil  of  all  demands;"  citing 
several  anthorttlea  In  note.  When  we  look  to 
the  evidence  In  explanatiixi  of  this  receipt.  U 
appears  that  the  Auburn  Wagon  Cwnpany, 
Instead  of  having  paid  said  Cushwa  &  Bro. 
$3,480.86  In  full  for  contract  and  extras,  ex- 
cept mftiiing  office,  executed  to  them  its  three 
notes,  bearing  date  Ausnat  IS.  1686  (the  same 
date  as  said  receipt),  for  $1,160.31  eacli.  pay- 
able, respectively,  In  four,  five,  and  six  months 
after  date,  to  the  rader  of  H.  T.  Cushwa  & 
Bro.,  at  the  Citizens'  National  Bank  of  Mar- 
tlnsburg,  W.  Ta.,  whldi  notes  were  atlll  held 
by  said  Cushwa  &  Bro.  at  the  time  the  ac- 
count was  taken  in  this  cause,  and  were  filed 
before  said  commissioner  by  H.  T.  Cushwa, 
with  his  deposition.  Kow,  what  was  the  ef- 
fect of  executing  these  three  negotiable  notes, 
which  do  not  appear  to  have  been  discounted 
or  used  In  any  manner  by  the  payees,  but  re- 
main In  their  possession?  Can  they  be  re- 
garded as  a  payment  and  extinguishment  ot 
the  debt  they  represent?  In  the  case  of  Bank 
V.  Good,  21  W.  Va.  465,  Snyder,  J..  dellTering 
the  opinion  of  the  court,  said:  "It  Is  well  set- 
tled In  both  Vlrghila  and  this  state  that  a 
note  will  not  be  regarded  as  an  absolute  ex- 
tinguishment or  payment  of  a  precedent  note 
or  pre-existing  debt,  unless  it  be  so  evpret^^ly 
agreed,  whether  the  note  received  was  that 
of  one  previously  bound,  or  of  a  stranger;' 
dtlng  Poole  v.  Rice,  8  W.  Va.  73;  Idzler  v. 
Nevla,  8  W.  Va.  622;  UlUer  v.  Miller,  S  W. 
Va.  560.  See,  also,  DoiUap's  Ejfrz  v.  Sbonk- 
lln,  10  W.  Va.  662.  where  It  is  held  that: 
"Giving  a  receipt  or  taking  a  note  with  se- 
curity from  the  purchaser,  or  taking  the  note 
of  a  third  party,  specifying  in  either  case 
that  it  la  for  the  pnrcfaaae  moaey,  will  not. 
while  the  title  remalna  in  the  veador,  be  an 
extinguishment  of  the  vendor's  Uen»  unles  the 
pordiase  money  has  been  actually  paid. 
*  *  *  Taking  a  aote  from  a  dsMor,  «r  a 
mate  of  a  Uilrd  partv,  ii      dladncge  of  tiw 
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debt,  ntyess  it  la  eqtreuly  agreed  between 
tbe  creditor  and  tbe  debtor  tbat  It  la  an  abso- 
lute payment  thereof.  *  *  *  A  receipt 
inay  be  explained  or  contradicted  b;  parol  eri- 
doice."  Now,  it  clearly  appears  by  the  evi- 
dence that  altbonsb  the  receipt  dated  AupiBt 
15.  1866,  algned  by  H.  T.  Cusbwa  &  Bra,  ac- 
knowledged that  tbey  had  received  of  the  Aur 
bom  Wagon  Company  $8,4S0.0&  for  bill  of  Au- 
gust 13th,  in  full  for  contract  and  extraa,  ex- 
cept mailing  office,  said  amount  was  not  in 
fact  paid,  but  that  the  three  notes  idvoTe  men- 
tioned were  executed  for  the  same.  Tbe  ac- 
count of  H.  T.  Ousbwa  &  Bro.  appears  to  have 
been  filed  with  the  clerk  of  the  county  court 
of  Berk^y,  and  sworn  to,  on  the  14th  of 
October,  1896,  and  the  last  of  said  notes  ex- 
ecuted by  the  wagon  company  to  Cushwa  & 
Bro.  became  due  on  February  15,  1897,  and 
suit  to  enforce  said  mechanic's  Ueu  might  be 
brought,  under  the  statute,  until  the  lilth  of 
April,  1867;  and  it  has  been  held  that,  though 
a  note  is  payable  after  the  expiration  of  the 
time  limited  by  law  in  which  a  Uen  must  be 
Oled,  it  is  not  waived,  if  It  be  payable  before 
tbe  time  In  which  the  action  must  be  brought 
for  its  enforcement,  for  e  mechanic  is  allowed 
to  file  the  Uen  before  his  note  la  due.  In  the 
case  of  Aahdown  r.  Woods.  31  Mo.  465,  it  Lb 
beld  that  "the  acceptance  of  the  notes  of  tbe 
debtor,  payable  after  the  time  granted  by  the 
statute  for  filing  a  mechanic's  lien,  and  ma- 
turing before  the  expiration  ot  the  time  limit- 
ed for  bringing  suit,  will  not  bar  a  suit  and 
recovery  upon  the  lien,  If  the  notes  are  pro- 
duced to  be  surrendered  at  the  triaL"  See, 
also,  McMurray  v.  Taylor,  30  Mo.  263;  also, 
Schmidt  V.  Glleon.  14  Wis.  514.  In  which  It  Is 
held  that  "a  mechanic  does  not  lose  bis  lien 
under  tbe  statute  for  work  done  upon  a  build- 
ing by  taking  the  note  of  the  owner  of  the 
baUdlng,  payable  within  tbe  time  allowed  by 
law  for  commencing  an  action  to  enforce  tbe 
Uen";  and  in  Ooble  v.  Gale,  7  Blackf.  218. 
It  was  held  that  "a  mechanic's  lien  for  work 
done  ia  not  waived  by  taking  hte  employer's 
note  for  the  money  due  for  tbe  work,  and  giv- 
ing a  receipt  In  fuU  tar  such  monoy,  the  note 
not  being  paid." 

It  Is  contended  that  the  debt  due  or  to  be- 
come doe  to  the  Improvement,  Loan  &  Build- 
ing Association,  secured  by  trust  deed,  for 
937,4&7,  was  entitled  to  priority  over  said  me- 
ebanlc's  Uea.  Is  this  posltkm  correct?  In 
omialderhv  this  question,  we  notice  first  the 
fiact  Oat  on  February  18, 1866,  a  written  con- 
tract was  entered  Into  between  the  Auburn 
Wagon  Company  and  H.  T.  Cushwa  &  Bro., 
with  elaborate  specifieatlona  thereto  annexed* 
for  the  erection  of  certain  buUdhigs  on  its 
lots  la  the  town  of  Martluaburg,  in  aooord- 
anm  wlUi  said  qwelfieatkMia,  with  certain 
minor  cxeaptiMU.  for  tha  sum  of  V31.030» 
which  siceptkHi  w«te  t»  be  paid  f  or  as  exi- 
trma,  wfaldt  wa«,  ud  moat  b*  cwwMwed,  an 
entire  oontnwt.  Ik  la  slwwn  b9  tha  tastlaywey 
ikat  S.  X  Ouftara  *  Bni  bsgaft  work  luidtr 


this  cmtract  on  February  10.  1866,  and  com- 
pleted it  September  4,  1886.  The  work  was 
pushed  right  along,  and  said  Cushwa,  when 
asked  what  amount  of  work  and  material  in 
money  was  done  and  furnished  prior  to  March 
9,  1866,  answered  that  they  were  excavating 
and  building  the  foundation  during  that  time, 
which  was  a  part  of  the  contract  Tbie  deed 
of  trust  In  favor  of  the  building  association 
above  mentioned  was  admitted  to  record  In 
Berkeley  county  on  the  9th  of  March,  1S66. 
DU  tbe  fact  that  this  trust  deed  waa  executed 
and  recorded  after  the  appellants  bad  com- 
menced work  under  said  contract  entitle  said 
trust  deed  to  priority  over  said  mechanic's 
Uen?  If  such  be  the  case,  the  mechanic's  lien 
law  affords  very  little  protection  to  the  c<hi- 
tractor  in  this  state,  since  tbe  party  who  em- 
ploys him  to  erect  buildings  upon  his  lauds 
can  defeat  his  lien,  when  the  work  is  almost 
completed,  by  executdng  a  deed  of  trust  on 
the  property.  The  right  to  execute  and  re- 
cord such  trust  deed  otie  day  or  one  month, 
as  in  this  case,  after  tha  work  has  com- 
menced under  the  contract,  implies  the  right 
to  create  such  trust  deed,  and  take  priority 
over  the  mechanic's  Uen,  at  any  time  while 
tbe  work  is  In  process  of  completion.  Our 
statute  (Code,  p.  652,  §  2)  provides  that  ev«;y 
Diechanic,  etc,  who  shall  perform  any  work 
or  fumlab  any  material,  etc.,  shall  have  a  lien 
to  secure  the  payment  of  his  contract,  upon 
such  house  or  other  structure,  and  the  ilea 
authorized  by  this  section  shall  have  priority 
ever  any  other  Uen  created  by  deed  or  other- 
wise on  such  house  or  structure  subsequent 
to  the  time  when  such  labor  shaU  have  been 
performed  or  material  furnished.  Cusbwa  A 
Bro.  were  proceeding,  with  their  coutract 
The  wagon  company  had  notice  that  tbey 
were  performing  It,  and  that  every  day's 
work  la  pursuance  of  the  conti-act  entitled 
them  to  a  Uen  for  their  services.  Would  it 
be  a  fair  construction  of  the  statute  to  hold 
that  said  wagon  company,  by  executing  said 
trust  Bubaequent  to  the  time  one  month's  la- 
bor had  been  performed  under  tbe  contract, 
would  give  the  cesttil  que  trust  priority  over 
said  mechanic's  Uen?  I  think  not;  and  U  is 
certain  that  few  contractors  would  rely  for 
protection  on  the  mechanic's  lien,  In  this 
state,  if  such  was  the  proper  construction.  It 
surely  never  was  the  intention  of  the  legisla^ 
ture  that  a  contractor  shotdd  have  no  right  ta 
a  mechanic'a  Uen  for  work  and  material  fur- 
nished until  after  he  completed  bis  contract 
In  a  recent  ca8e,-^Bullding  Co.  v.  Saucer  (not 
yet  ofBclaUy  r^rted)  31  S.  SL  9^,— Brannon, 
P.,  delivering  the  opinion  of  the  court,  said 
(speaking  of  tbe  buUder):  "He  may  go  m  to 
work,  and  be  has  his  ll«k  from  tta  oomnienee» 
ment,  or  when  he  be^m  fumlBhing  material; 
and  the  statute  glvea  him  a  Uen  over  any 
creditor  whose  Ueos  ariae  after  Us  Ben  com- 
mences, wttliout  any  recordation,  because  the 
law  gives  notice  to  the  world  that  the  me- 
chanic's Uen  attached  to  tbe  building,  wblck 
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Uen  he  may  enforce  by  filing  It  60  days  after 
completion."  See  note  below.i  Now,  as  be- 
tween the  Anbum  Wagon  Company  and  Cnsli- 
wa  ft  Bro.,  the  mechanic's  Uen  of  the  latter 
surely  attached  from  the  time  they  com- 
menced performing  said  contract,  and  after 
that  said  wagon  company  coold  only  convey 
the  property  to  a  trustee  subject  to  the  me- 
chanic's lim,  as  they  could  only  convey  the 
property  as  they  held  It  In  15  Am.  &  Eng. 
Enc  Law,  p.  191,  It  la  said:  "Mechanics  and 
laborers  asserting  a  lien  upon  real  property 
for  their  work,  and  claiming  priority  over 
mortgagees  and  others  who  have  acquired  In- 
terests  In  the  property,  must  furnish  strict 
proof  of  all  tbat  is  essential  to  the  creation 
of  the  Hen;  and  this  rule  requires  them  to 
prove  when  the  work  was  comm^ced,  the 
character  of  the  work,  and  when  it  was  com- 
pleted;" citing  Bank  v.  Wlnslow,  3  Minn.  87 
(GIL  43),  and  Davis  v.  Alvord,  U  V.  S.  545,  In 
which  last-named  case  Justice  Field,  speak- 
ing of  the  mechanic's  Hen  law,  says:  "The 
statute  was  designed  to  give  security  to  those 
who,  by  their  labor,  sklU,  and  materials,  add 
value  to  property  by  a  pledge  of  the  interest 
of  their  employer  for  their  payment;  and  for 
that  purpose  it  subordinates  aU  other  Inter- 
ests acquired  subsequent  to  the  commence- 
ment of  their  work,  although  no  notice  that 
a  Hen  may  even  be  claimed  is  required,  ex- 
cept within  sixty  days  after  the  work  is  com- 
pleted."  See  Bank  v.  DashleU,  25  Grat  616. 

It  1b  clearly  shown  In  this  case  that  the 
work  was  commenced  under  this  contract 
more  than  a  week  before  the  deed  of  tmst 
was  recorded.  By  commencing  the  work, 
Oushwa  &  Bro.  acquired  a  vested  right,  which 
could  not  be  overthrown  or  superseded  by 
said  deed  of  trust  To  hold  otherwise  would 
be  to  hold  that  a  deed  of  trust  executed  and 
recorded  one  day  before  the  work  was  com- 
pleted would  take  priority  over  the  contract- 
or's entire  claim.  I  therefore  bold  that  our 
statute  must  be  construed  to  Intend  that  the 
Uen  attaches  when  the  performance  of  the 
work  commences.  In  view  of  the  authorities 
above  cited,  and  looking  to  the  facts  proved 
In  tbe  record.  I  am  of  opinion  that  the  court 
erred  In  holding  that  tbe  mechanic's  Hen 


1  Id  the  case  of  Manufacturing  Co.  v.  Brock- 
myer,  18  W.  Va.  B&l,  Green,  J.,  delivering 
the  opinion  of  the  court.  Bays:  "The  statute  it- 
self provides  expressly  that  'such  Uen  shall  have 
priority  over  every  lien  created  by  deed  or  oth- 
erwise on  such  house,'  etc.,  'subsequent  to  the 
time  when  such  latwr  shall  be  performed,  and 
material  famished.*  This  would,  it  seems  to 
me,  by  its  clear  language,  give  a  lien  from  the 
time  when  the  labor  commenced  on  the  build- 
ings, or  the  material  commenced  being  furnish* 
ed,  though,  by  the  third  section,  thirty  days  aft- 
er tbe  labor  has  ceased,  or  me  material  has 
ceased  to  be  furnished,  are  given  in  which  to 
record  the  lien.  Thus  for  a  time  it  is  a  secret 
lien.  The  mechanic's  lien,  under  our  statute, 
begins  from  the  day  when  the  work  Is  begmi, 
according  to  what  I  think  Is  Its  prtmer  mean- 
ing.**   eit,  also,  Dunklee  t.  Crane,  103  Mass. 


claimed  by  H.  T.  Cushwa  ft  Bro..  $4,102.91, 
was  not  properly  audited  as  a  mechanic's  lien, 
aud  that  it  should  have  been  audited  as  a 
general  debt  of  said  wagon  company,  and 
in  sustaining  the  first  exception  taken  by  the 
Improvement,  Loan  &  Buildhig  Association 
and  others  to  the  commissioner's  report,  for 
the  causes  assi^ed  in  said  exception.  Said 
claim  of  Cushwa  ft  Bro.  should  have  been 
held  as  a  mechanic's  lien,  to  take  its  place 
as  such,  In  point  of  priority.  In  tbe  account 
reported  by  said  commissioner.  For  these 
reasons  the  decree  complained  of  must  be  re- 
raraed,  and  the  cause  rananded. 

DENT,  J.  (dlssenUng).  I  respectfuUy  dis- 
sent from  the  majority  of  tbe  court  In  this 
case,  for  the  reason  that  they  hold,  in  ef- 
fect, by  point  6  of  tbe  syllabus,  that  tbe 
clause  In  section  2,  c  76,  of  the  Code,  to  wit 
"The  liens  authorized  by  this  and  the  next 
preceding  section  shaU  have  priority  over  any 
Hen  created  by  deed  or  otherwise  on  such 
house  or  other  stmctnre  and  the  lots  on  whfb 
the  same  are  erected  subsequently  to  tbe  time 
when  such  labor  shall  have  been  performed  or 
material  or  machinery  furnished,"  Is  equlT- 
al^t  to  the  words,  "The  Uen  created  by  this 
act  shaU  be  preferred  to  every  other  lien  or 
Incumbrance  which  shall  have  attached  upon 
said  property  subsequent  to  the  time  at  which 
the  work  was  commenced  or  the  material  fur- 
nished, and  no  incumbrance  upon  tbe  land 
created  after  the  making  of  tbe  contract  for 
the  erection  of  a  building  upon  such  land 
shall  operate  upon  the  building  erected  until 
the  Uen  in  favor  of  persons  doing  the  work 
or  furnishing  the  materials  shaU  have  t>een 
satisfied,"  contained  in  the  statutes  of  Vir- 
ginia, Minnesota,  and  Montana,  and  I  might 
add  Missouri,  New  Jersey,  Maryland,  and 
Connecticut,  and  other  states  and  territories 
having  similar  provisions  to  the  Virginia 
statute.  Some  states  begin  the  Uen  from  the 
making  of  the  contract  Bell  v.  Cooper.  26 
Miss.  660.  Statutes  have  changed  from  time 
to  time  In  the  dlffereat  states,  so  that  the 
decisions  thereunder  vary  accordingly.  But 
this  Is  the  first  case  that  I  have  been  able  to 
find  that  holds  that  the  words  "shall  bave 
performed"  mean  'Vwmmenced."  Nor  can  any 
such  definition  be  found  In  tbe  dictionaries  or 
law  books.  Tbe  conrt  seems  to  place  tbe 
misuse  of  the  word  "performed"  on  tbe  leg- 
islature. Tbe  presumption  Is  against  tbe  as- 
sumption of  such  legidatlve  Ignorance,  and 
the  law  says  that  words  used  in  a  statute 
most  be  given  their  common  and  ordinary 
meantaig,  unless  the  contrary  plainly  appears 
from  the  context  To  do  otherwise  Is  to  1^ 
islate,  and  not  to  construe.  In  this  case  the 
court  has  manifestly  aceeded  its  JndlcUl 
powers,  and  amended  the  statate  so  as  to 
make  It  read,  "when  such  labor  idiaU  have 
been  commenced,'*  instead  of,  "when  snch 
labor  ShaU  have  been  performed."  Tbe  ao- 
tiiorlty  under  wbich  the  oonrt  instiflei  Itself 
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In  doing  this  Is  from  those  trtbtmals  where 
the  goTernlng  statutes  use  the  word  "com- 
menced," and  not  the  word  "pftrformed,"  to 
wit.  Virginia  (Bank  t.  DashleUt  25  Grat  016), 
and  Montana  (Davis  t.  Alrord,  M  U.  S.  546). 
and  the  mere  dlctnm  of  Judge  Brannon  in  the 
case  of  BnUdhig  Co.  v.  Bancer  (not  yet  official- 
ly reported)  81  8.  B.  960.  not  nipported 
any  authority,  occ^t  a  general  refer«kce  to 
section  215,  PWL  Mech.  Liens,  and  not  nec- 
essarily involved  in  a  decision  of  that  case. 
It  Is  hard  to  conceive  why  reference  was  not 
made  to  anthorttle«  fnm  Uaatachnaetti,  Mis- 
souri, New  Jersey.  Connectlcat,  Ma^land, 
District  of  OcAvrntda,  and  Tarioofl  otiier  states 
where  the  staditea  use  the  word  "conunoi- 
ced."  Instead  of  the  word  "performed."  un- 
less the  court  grew  tired  of  the  subject,  or 
considered  the  last  authority  quoted  as  of 
such  binding  and  unimpeachable  concluslve- 
aess— a  ne  pins  ultra— that  it  would  be  a 
matter  of  wasted  labor  to  look  any  further. 
In  Phil.  Mech.  Liens,  f  215.  It  is  said:  'The 
time  when  the  lien  is  to  be  considered  as 
acquitted  depends  essentially  iqwn  the  pro- 
vlslons  of  the  law  autiKwldhg  this  remedy. 
•  •  •  The  period  fixed  has  not  been  unt- 
fcMm  In  the  serml  states.  The  larger  num- 
ber mm  established  [this  Is  1^  statute,  and 
not  by  decision  of  court]  the  commencement 
itf  tbe  work  upon  the  premises  as  the  moment 
when  ttie  rights  of  the  mechanic  are  to  be 
protected;  others  have  made  the  filing  of  a 
notice  in  some  public  office  of  the  ]urisdlc> 
tion  where  the  buUding  is  situate,  of  intention 
to  hold  a  lien,  the  time  when  It  will  attach; 
while  a  few  have  adopted  the  date  ci  the  con- 
tract or  the  oxDpletion  of  the  work.**  Look- 
ing for  tiie  true  definition  of  the  word  "per^ 
formed,"  we  find  it  means  "completed,  furnish- 
ed, or  flmshed."  but  never  "cpnmienced."  So 
our  state  really  belongs  to  the  last  class  above 
mentioned,  as  to  the  priority  of  medumics' 
liens  and  those  created  by  deed  or  otharwlse. 
In  16  Am.  &  Eng.  Enc.  Law,  p.  80.  It  la  said, 
"The  ttme  when  a  mectianic's  lien  is  acquired 
d^nds  upon  the  provisions  of  the  law  an- 
tborldng  the  remedy;**  and  on  page  88,  "The 
rig^its  of  a  uKHTtgagee  are  paramount  to  those 
of  tbe  medianic,  where  the  mortgage  attaches 
before  the  house  was  erected,  altered,  or  re- 
paired^' and  page  91,  *«Whare  the  lien  at- 
taches when  flie  structure  Is  completed,  a 
mortgage  executed  after  the  commencement 
and  before  tbe  completion  of  the  woric  ts 
paramount  to  tbe  lien."  In  the  case  of  Wil- 
liams V.  Chapman,  IT  HL  428.  In  constmlDg 
a  sonwwbat  similar  statute,  it  was  held: 
**Tbe  mechanic's  lien  will  attach  from  the 
delivery  of  the  materials  upon  the  premises, 
and  tbe  use  of  them  by  connecting  them  to 
the  freehold,  not  from  the  date  of  the  con- 
tract" Bcstes,  a  J.,  in  his  opinion,  on  page 
42S.  sa^:  "In  McLagan  v.  Brown,  11  111. 
626^  tt  wss  bsld  that  tbe  lien  under  this 
statute  wm  attach  and  commence  upon  the 
PMfMmance  of  th»  work  or  delivery  of  the 
materials.  The  same  princlide  Is,  la  efleet. 


asserted,  and  the  reason  for  it  altnded  to^  In 
the  case  (tf  Uaty  v.  Casey.  15  Ul.  192.  whece. 
In  answer  to  an  objection  to  a  contract  made 
In  St  Louis  having  an  extraterritoibU  effect 
to  create  a  real  estate  lien  In  Illinois,  the 
court  said:  *It  Is  not  tte  contract  ^lich  ab- 
ates the  lien  under  the  statute,  but  it  Is  the 
use  of  the  materials  furnished  upon  the  prem- 
ises, the  putting  them  into  the  building  and 
attaching  them  to  the  freehold,  which  enti- 
tles the  party  fumlihlng  the  matolals  to  a 
li«i  upon  tbe  premises  to  the  extent  of  their 
value.* .  *  *  *  This  is  the  most  equitable 
constructlMt,  If  the  rights  of  others  are  to 
be  regarded.  White  we  will  give  the  act  a 
liberal  lnt«pretatlon,  to  preserve  the  rights 
of  mechanics  and  material  men,  we  are  not 
csUed  upon  to  destroy  all  otho*  rights  In 
oK^iee  to  foster  and  give  efficiency  to  every 
clafm  and  a8serti(Mi  of  this  secret  Incum^ 
bzanoe.  By  the  ddlvery  of  material,  or  the 
bestowal  of  labor  upon  the  land,  means  are 
offered  others  to  know  something  of  such 
claims  for  the  eighteen  months  that  may  fol- 
low wlUiln  which  the  right  must  be  asserted. 
Were  the  promise  or  contract  for  the  material 
or  labor  tbe  ground  of  lien,  or  even  tbe  bare 
commencement  to  ddlver  the  one  or  bestow 
the  other,  no  one  could  possibly  have  uaj 
means  of  knowledge,  and  the  time  of  OKQple- 
tiuL  and  payment  might  prolong  this  un- 
certainty for  years.  We  thtok  the  lien  put 
upon  the  right  and  reasonable  ground,— the 
existence  of  a  debt;  for  the  one  or  the  other 
by  performance  of  the  benefit  contracted  for 
the  land,  and  It  Is  Inmiaterial  wbetha  that 
debt  be  due  or  not"  The  lien,  under  our 
statute,  is  not  given  by  reason  of  tbe  con- 
tract but  because  and  foi'  labor  performed 
and  material  furnished,  and  h^ce  cannot 
atta(ih  to  the  property  until  the  labor  Is  per- 
formed and  tbe  material  famished,  and  goes 
into,  and  becomes  a  fixed  part  of.  the  reslty. 
As  tong  as  it  Is  not  a  part  of  the  realty,  ne 
lien  atta<dies  by  reason  thereof.  Such  was 
the  holding  of  the  supreme  court  of  Arkan* 
saa,  under  a  precisely  similar  statute,  ex- 
rapt  that  the  reservation  now  under  dlscue- 
Blon  was  not  contained  ih  the  Arkansas  stat- 
ute; and  yet  the  court  reached  a  condualon 
In  perfect  accord  with  this  reservation,  while 
the  court  with  much  more  plauslUllty  could 
have  arrived  at  the  same  conclusltm  our  court 
now  arrives  at  t<x  the  very  reason  that  this 
reservation  whl<di  is  in  our  statute  was  not 
In  the  one  under  conatructlraL  McCullough 
V.  Caldwell,  6  Arte  237.  In  that  case  It  was 
held  by  the  court:  "The  Hen  of  a  mechanic 
for  work  and  labor  or  materials  furnished 
aHnmmces  with  the  completion  of  the  woi^ 
and  tbe  ddlvery  of  tbe  materials  under  the 
contract  with  the  proprietor." 

Section  2.  c.  75,  Code,  provides,  In  Ite  first 
clause,  that  "every  mechanic,  builder,  arti- 
san, workman,  laborer,  or  other  person  who 
shall  perform  any  work  m  labor  upon  or 
Curnlsb  any  material  or  machinery  for  con- 
Btmctlng,  altering  r^>alrbig  or  removing  a. 
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house,  mill,  manafactory  or  other  buildings, 
apportenances,  flxtures,  bridge  or  other 
stmcture,  by  Tirtne  of  a  contract  with  the 
owner  or  hla  authorized  agent,  shall  have  a 
lien  to  secure  the  payment  of  tfae  same,  upon 
such  house  or  other  atrocture  and  npon  the 
Interest  of  the  owner  tn  the  lot  ot  land  on 
which  Oie  sane  may  stand  or  to  which  It 
may  be  removed."  This  danae,  standing 
alone,  conid  not  be  construed  otherwise  than 
that  the  lien  was  to  attach  to  the  prt^rty 
only  after  the  labor  was  performed  or  the 
materials  furnished;  for  It  attaches  by  rea- 
son of  the  performance  of  the  labor  and  the 
fumtsblng  of  the  material,  and  is  In  its  na- 
ture a  purchase-money  or  vendor's  lien,  and 
f^Iows  the  labor  and  material  Into  tlie  prop- 
erty. The  affixing  the  one  fixes  the  otbw. 
"The  lt«i  attaches,  and  the  right  to  eDf«%e 
It  accrues,  at  the  completion  of  the  contract, 
and  when  the  labor  has  been  fuUy  perform- 
ed." Camming  v.  Wright,  72  Ga.  767.  To 
render  this  emphatic,  and  place  It  beyond 
queBtlon,  our  statute  then  provldp^  for  the 
priority  of  the  mechanic's  lien  over  any  lien 
created  deed  or  otherwise,  "subsequently 
to  the  time  when  sn^  labor  shall  hare  been 
perfermed  or  material  or  machinery  fur- 
oMied."  Here  the  time  la  fixed,  and  the 
past  perfect  tense  la  used,  deaotlBg  comple- 
tion; yet  this  court  says  these  words  mean 
subsequent  to  the  time  when  such  labor 
fldiall  hare  commenced.  Verily,  the  power 
of  construction  Is  great,  when  a  statute  can 
be  made  to  mean  just  the  opposite  from 
what  It  says.  There  Is  nether  end  nor  be- 
ginning. Both  are  ends,  and  It  Is  possible 
to  be  at  both  ends  at  the  same  time.  If 
such  construction  be  correct,  tiow  useless  It 
was  for  the  statutes  of  Vlre^la,  Minnesota, 
Montana,  and  other  states  to  provide  "that 
the  lien  created  by  this  act  shall  be  prefer- 
red to  every  other  lien  or  Incumbrance  which 
shall  have  attached  npon  said  property  sub- 
sequent to  the  time  at  which  the  work  was 
commenced."  The  legislature  meant  jnat 
what  it  said,—- that  the  lien  should  attach 
from  the  time  the  work  shall  have  been  per- 
formed, or,  in  short,  completed.  The  law 
does  not  give  notice  to  the  world  that  the 
mechanic's  lien  attaches  until  the  labor  be 
performed  or  the  material  or  macblnery  be 
famished.  What  labor  the  me^anle  may 
have  done,  or  the  material  or  machinery  he 
may  have  famished,  the  law  gives  notice  of, 
but  not  what  he  is  to  do  or  fumfaih.  The 
Idea  that  tbe  mere  working  on  a  foiiDd&- 
tlon,  getting  out  stone,  being  notice  that  an 
Immense  factory  was  to  be  built  by  those 
doing  this  work,  is  entirely  too  broad.  **The 
fact  that  some  of  tbe  appellants  were  at 
work  on  the  property  uid  material  being 
famished  others  at  the  time  the  mort- 
gage waa  executed  was  not  actual  notice  of 
the  existmce  of  the  lien.  It  was  notice 
ttat  the  proiKrty  wu  beteg  repaired,  but 
gave  no  evlduce  to  the  pandiaser  of  tbe  oa- 
tun  of  tlM  osDtraet  bet  mem  Ae  tmptaja 


or  the  employes,  or  that  tbe  money  for  tbe 
labor  and  materials  furuiabed  was  unpaid. 
It  is  the  lien  the  purchaser  must  have  notice 
of,  and  not  the  fact  that  tbe  property  Is  be- 
big  improved."  Fouahee  v.  Grigaby,  12 
Bush.  75.  In  the  present  case  the  Improve- 
ment, Loan  &  Building  Oonpany  had  a  prior 
equitable  lien  on  the  property  Involved,  of 
which  GuthwB  &  Bto.  had  a^ual  notice,  the 
object  of  such  lien  being  for  the  purpose  of 
seeoriag  moaey  to  pay  for  boUdlngs  on  the 
property.  Wltii  fuU  knowledge  of  such  lien, 
Ciuhwa  Jc  Bro.  contracted  to  pnt  up  such 
buDdlugs,  and  this  lien  la  referred  to,  and 
certain  provlsiona  made  la  relation  thereto 
la  tfaeir  cootract  They  did  a  small  amount 
of  work  tn  getting  out  stooe  for  the  founda- 
tion, when,  on  tbe  9Ut  of  March.  1896,  tbe 
prior  eqnittable  lien  became  effective  by  rec- 
ordation. They  went  on  and  completed 
their  coatract  by  the  1st  of  September.  It 
amomited,  inclodlng  extra  woric,  to  ^22,91&- 
95,  on  which  they  received,  presumably  out 
of  the  money  furnished  by  the  Improvement 
company,  919,090.03,  leaving  a  balance  un- 
paid, which  was  really  not  due  until  the 
Ist  of  August  of  $3,888.40,  and  which,  with 
Interest  added,  will  probably  eat  np  the 
whole  sum  for  which  the  lot  and  boUdlngs 
sold,  and  leave  nothing  to  be  applied  on  the 
large  debt  of  nearly  |40,000  due  and  c<Hning 
to  the  improvement  company;  and  this 
court.  In  glrlQg  a  strained  and  unwarranted 
construction  to  tlie  statute,  permits  this  to 
be  done,  althongH  plainly  unjust  and  inequi- 
table. The  only  excuse  given  for  this  is 
that  the  rights  of  tbe  meehaBle  must  be  pro- 
tected, although  Bubeequent.  both  in  equity 
and  law,  to  the  person  who  fandsbes  the 
nuHiey,  without  whl^  no  building  conld 
have  been  built,  or  no  building  ctHitract 
tered  Into.  There  Is  no  injustice  done  to  the 
mechanic  in  limiting  this  law  to  Its  true 
meaning  as  Indicated  by  the  language  used. 
The  mechanic  gets  bis  Ilea  when  the  labor 
Is  performed  and  tbe  material  fumlsfaed,  and 
as  It  is  performed  and  furnished,  and  the 
bona  fide  mortgagee  gets  his  lien  from  the 
tInM  the  mechanic  has  notice  thereof;  so 
that  the  mechanic  need  not  perform  fmtfaer 
labor,  or  furnish  further  material,  unless 
be  wishea  to.  In  subjection  to  the  tmst  lien. 
But  it  la  said  this  may  defeat  his  coatxact. 
That  may  be  tme.  The  object  of  the  stat- 
ute was  not  to  preserve  his  contract  or  give 
him  a  Hen  therefor,  or  clothe  bim  by  reason 
thereof  with  a  vested  Interest  In  the  prop- 
erty; but  it  was  simply  to  provide  a  lien 
for  htm  on  the  property  for  the  actaal  work 
performed  or  material  furnished,  sabject 
however,  to  any  lien  on  tbe  property  ot 
wUch  he  has  notice  at  the  time  he  performs 
the  work  or  fumlabes  the  materlaL  It  la 
said  judgment  and  otber  Hens  wonhl  inters 
vene  and  Interfere  with,  if  not  destrc^,  hia 
contract,  and  he  wouM  be  prcveoted  from 
carrying  tlie  same  eat  It  to  Jnat  as  weB 
that  be  abeuM  lose  hta  contnwt  who  he 
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sares  hia  lab»r  aikd  joatetAal,  as  that  oUier 
lienors,  who  might  be  Just  as  needy  as 
abovlA  Iom  their  tebts.  It  la  aatd  that 
liens  might  attach  of  which  he  had  none  bnt 
conatruetlre  notice,  and.  If  he  vent  on  and 
completed  his  contract,  he  would  lose  his 
labor  and  material,  by  reason  of  no  fault  of 
hla,  as  he  could  not  watch  the  records  to 
see  what  might  thereon  be  recorded.  A 
court  of  equl^  wonld  treat  his  lien  as  a  pur- 
chase-money lien,  to  the  extent  of  the  labor 
and  material  f  omlshed,  and  prior  to  any  Hen 
acquired  during  the  pMrformance  of  his  con- 
tract, of  which  he  had  not  actual  notice. 
Sncb  secret  liens  would  be  subject  to  the 
same  rule  which  takes  land  from  the  true 
owner  thereof,  who  stands  by  and  suffers  a 
mechanic  to  go  ahead  and  do  work  thereon 
under  the  belief  tbat  It  belongs  to  some  one 
else.  15  Am.  &  Eng.  Enc.  Law,  p.  65;  Ck>l- 
aian  t.  Goodnow.  36  Minn.  9,  29  N.  W.  338; 
I>onaldson  t.  Holmes.  23  111.  85;  Higgins  v. 
Ferguson,  14  111.  260;  Hulsman  t.  Whit- 
man, 109  Mass.  411.  A  judgment  lien  Is  al- 
ways limited  to  the  Interest  of  the  judg- 
ment lien  debtor  In  the  property,  while  a 
troBt  lienor  oo<uld  not  stand  by  and  allow  an- 
other. Ignorant  of  bis  holding,  to  bestow 
labor  and  material  on  the  trust  subject,  un- 
less such  trust  was  either  prior  to  any  rights 
the  mechanic  may  bare  in  the  property,  or 
be  bare  actual  notice  thereof  at  the  time  the 
labor  is  performed  or  material  furnished, 
for  the  glTlng  of  such  secret  trust  would  be 
a  fraud  against  the  mechanic.  And  a  court 
of  equity  will  apportion  the  property  be- 
tween the  mechanic  and  the  mortgagee. 
Preston  v.  Sonora  Lodge,  39  Cal.  116;  also, 
Butler  T.  Thompson  (W.  Va.)  31  S.  E.  960, 
and  Lawyer  t.  Barker,  Id.  964,  decided  at 
this  term.  It  is  said  that  the  mechanic's  lien 
wonld  be  broken  Into  by  Intervening  Ileus, 
and  the  matter  would  be  hard  of  adjustment. 
Nothing  Is  too  hard  for  a  court  of  equity  to 
adjust  so  as  to  clothe  each  party  seeking  Its 
aid  with  his  true  equitable  rights.  It  falls 
only  when  Its  administrators  prove  unequal 
to  the  task  It  Imposes  upon  them,  and  the 
tmst  and  confidence  it  reposes  In  them. 
Equity,  law,  and  right  are  on  the  side  of 
the  ImproTement  company  in  this  controver- 
sy, and  yet  it  fails  of  Justice  for  the  reason 
that  a  majority  of  the  court  construes  the 
words  "shall  have  performed"  to  mean  "com- 
menced," Instead  of  "completed." 

In  tbe  amendment  *  of  the  court's  opinion 
In  this  case  slooe  the  rehearing  was  applied 
for,  attention  is,  with  some  degree  of  exul- 
tation, directed  to  the  dictum  of  Judge  Green 
In  the  case  of  Manufacturing  Co.  r.  Brock- 
myer,  IS  W.  Va.  G61,  In  which  he  says,  In 
commenting  on  a  similar  statute:  "ThlB 
would,  it  seems  to  me.  by  its  clear  language, 
glTc  a  lien  from  the  time  when  tbe  labor 
commenced  on  the  buildings,  or  the  material 
commenced  being  famished,  though,  by  the 
thkd  section,  thirty  days  after  the  labor 
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ceased  or  the  material  has  ceased  to  be  fur- 
nished are  given  within  which  to  record  the 
lien,  l^us  for  a  time  it  is  a  secret  lien.  The 
mecbaulc's  M&i  begins  from  tbe  day  wbeu 
the  work  la  begun,  according  to  what  I  think 
is  its  plain  meaning.  SImUar  statutes  have 
been  generally  so  construed.  See  Wells  v. 
Canton  Co..  3  Md.  234."  It  is  undoubtedly 
true  that  the  lien  begins  when  the  work 
commences,  but  It  only  extends  so  aa  to  cov- 
w  the  work  and  labor  actually  performed 
and  material  furnished,  and  as  performed 
and  furnished,  and  does  not  extend  to  cover 
the  whole  contract  In  advance  of  its  per- 
formance. If  this  is  the  meaning  of  Judge 
Qre^— and  bis  language  idalnly  allows  such 
oonatructlon,— then  he  was  right,  and  the  con- 
struction of  his  language  by  tbe  court  is 
wrong.  If,  however,  tbe  court  is  right  In  Its 
conatmctloii.  then  imdoubtedly  Judge  Oreen 
dropped  into  the  same  error  as  his  learned 
Buccessor  In  the  Saucer  Case.  Tbe  only  au- 
thwlty  relied  oa  by  him  (being  Wells  v.  Can- 
ton Co..  cited)  clearly  shows  this,  as  this  was 
a  decision  undo*  a  Maryland  statute  (Laws 
1838.  c.  206).  dfcHlmllar  to  oun,  in  that  it  by 
Us  terms  gave  a  lien  to  the  mechanic  txom 
the  coBmencement  of  his  wotk  for  his  whole 
work  and  material  furnished.  Judge  Eccles- 
ton,  in  his  opinion,  says:  "Tbe  ninth  section 
of  which  [meaning  the  statute],  and  the  first 
section  of  the  second  act  [Laws  1845.  c.  176]. 
give  preference  to  Hens  on  buildings  for  work 
and  matertels  over  all  liens  or  incumbrances 
attaching  subsequently  to  the  commence- 
ment of  the  buildings,"— being  dtroctly  con- 
trary  to  the  provision  in  our  statute.  This 
plainly  lUustrates  the  many  citotb  that  creep 
into  judicial  decisions  by  the  hasty.  Incon- 
siderate, and  ill-advised  dictums  of  Judges  on 
points  not  necessary  for  them  to  determine; 
but  which  afterwards  become  traps  for  the 
unwary,  and  form  the  foundatltm  of  future 
erroneous  decisions,  to  the  destruction  of  the 
I<^cal  harmony  of  onr  system  of  common-law 
jurisprudence,  and  tbe  denial  of  justice  and 
the  perpetration  of  wrong.  And  such  dlctnm, 
when  once  launched,  continues  on  its  chaotic 
course  until  some  aucceedinc  court,  by  a  re- 
currence to  fundamental  principles,  stays  Its 
further  ^0(re«  by  dl8a]n>roTlng  all  decisions 
founded  tbereon.  Year  by  year  tbe  nnmber 
of  overruled  and  disapproved  cases  ia  aug- 
mwted,  many  of  which  mlgbt  have  been 
avoided,  bad  their  learned  autliora  given  tbe 
law  as  it  Is  written,  and  not  their  opinions  as 
to  what  it  ought  to  be.  It  is  the  law  that 
litigants  want,  and  not  the  dictum  of  one 
Jttdge  founded  on  the  dlctnm  of  some  other 
Judge.  Tbe  I's  and  my's  could  be  erased 
from  all  opinions  withont  detriment  theretot 
aoreept  to  record  a  dissent  from  palpaUe  er- 
ror,  or  they  coold  be  ao  plainly  expressed  as 
to  show  a  naere  opinion  as  to  what  the  law 
ahonld  be^  In  sppoeltlon  to  wkat  It  really  la 
lUs  WMld  imrreut  them  from  b^g  mislead* 
tng  ftoen  tke  men  fact  at  tb»  leaned  soiuoe  eC 
tMr  vttsnao^  Xha  taawt,  la  tti  wmiApA 
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opinion,  alio  refers  to  the  case  of  Dunklee  t.  • 
Crane,  103  Mass.  470,  as  a  case  In  point, 
wherein  It  IB  held  that  "a  mechanic's 
nnder  Gen.  8t  c.  150,  has  priority  over  a 
mortgage  eieented  after  the  making  of  a 
contract  under  which  the  Hen  is  claimed  nn- 
der a  statute  which  expressly  provides  that 
the  mechanic  shall  have  a  lien  from  the  date 
of  his  contract  prior  to  any  subsequent  mort- 
gage." It  is  useless  to  comment  on  such  In- 
applicable authority.  The  court  had  better 
confess  that  ita  decision  has  nothing  to  sup- 
port It  except  its  obiter  dictum  as  to  what  the 
law  should  be,  and  not  as  it  Is  written,  than 
to  base  its  conclusion  on  authorities  that  have 
no  possible  application.  "Open  confession  Is 
good  for  the  soul."  And  no  one  who  has 
access  to  the  Reports  Is  going  to  be  misled  Iqt 
Irrelevant  references  thereto. 

There  Is  another  matter  which  detracts 
greatly  from  the  equity  of  the  conclusion 
reached  In  this  case.  H.  T.  Cushwa,  one  of 
the  members  of  the  firm  of  Cushwa  &  Bro., 
was  president  of  the  Improvement,  Loan  & 
BuUdlt^  Association  on  the  10th  day  of  De- 
cember, 1895,  and  as  such  president  he  en- 
tered Into  and  signed  a  contract  with  T.  C. 
Wood,  president  of  the  Auburn  Wagon  Com- 
pany, which  contract  was  acknowledged  by 
said  Cushwa  on  the  17th  day  of  January. 
1896,  and  by  which  the  said  building  asso- 
ciation agreed  to  loan  said  wagon  company 
the  sum  of  ¥40,000,  to  secure  which  the  deed 
of  trust  In  controversy  was  afterwards  given 
and  recorded.  This  contract  was  also  record- 
ed on  the  13th  day  of  March,  1890,  before  any 
considerable  proportion  of  work  had  been 
done  by  Cushwa  &  Bro.  on  their  contract, 
and  the  part  for  which  they  now  claim  a 
lien  was  not  completed  until  months  after^ 
wards.  This  contract  contains  the  following 
provision,  to  wit:  "The  aald  party  of  the 
first  part  hereby  covenants  and  agrees  to  and 
with  the  said  party  of  the  second  part  that 
It  win  loan  to  the  said  party  of  the  second 
part  the  sum  of  forty  thousand  dollars  In  In- 
stallments as  follows:  $5,000.00  on  the  15th 
day  of  February,  1896,  less  the  dues  on  said 
400  shares  of  stock  from  the  16th  day  of 
December,  1895,  and  the  sum  of  $1,000.00  ad- 
vanced by  the  said  party  of  the  first  part  to 
pay  the  purchase  money  to  W.  T.  Stewart, 
guardian,  etc.,  for  the  parcel  of  land  In  said 
city  of  Martlnsbuig,  lying  on  the  northwest- 
ern side  of  Kace  street,  adjoining  the  right 
of  way  of  the  Cumberland  Valley  and  Mar- 
tlnsburg  Railroad  Company,  upon  which  the 
said  party  of  the  second  part  Is  to  locate  Its 
said  plant;  $5,000.00  on  the  16th  day  of  March, 
1896;  provided,  however,  that  If,  at  the  time 
the  said  two  installments  become  payable, 
the  work  on  the  buildings  to  be  erected  for 
said  plant  shall  not  have  progressed  suffi- 
ciently to  warrant  the  payment  of  snch  In- 
stallments, then  the  time  of  the  payment  of 
the  same  shall  be  deferred  until  such  time 
aa  the  progress  on  said  bnildlngs  shall  so 
wamn^  and  all  nbseqnent  pi^menti  her*- 


Inafter  set  forth  shall  be  made  at  regular  In- 
tervals every  thirty  days  thereafter;  $5,- 
000.00  April  leth,  1896;  $6,000.00  May  16th, 
1896;  $5,000.00  June  16th,  1896;  $5,000.00 
July  16th,  1896;  $5,000.00  August  IStii  1896; 
and  $5,000.00  September  16th,  1896;  the  last 
six  Installments,  however,  being  made  sub- 
ject to  tbe  conditions  affecting  the  time  of 
payment  of  the  said  first  and  second  Install- 
ments as  above  provided, "—thus  showing  a 
clear  Intention  that  the  money  loaned  was  to 
be  used  to  pay  for  the  buildings,  and  was 
not  to  be  paid  over  until  It  was  secured  by 
the  completion  of  the  buildings  as  they  pro- 
gressed. By  the  building  contract  of  EL  T. 
Oushwa  &  Bro.,  the  bolldlngB  were  to  be 
completed  on  the  1st  day  of  May,  1896,  at 
which  time  $25,000  of  the  loan  would  have 
remained  In  the  control  of  the  association; 
and  if  H.  T.  Cushwa,  as  president  of  such  as- 
sociation, had  adhered  to  the  provisions  of 
the  loan  contract,  no  part  of  the  $25,000  would 
have  been  paid  over  until  the  bnildlngs  were 
completed,  but,  because  his  firm  was  behind 
In  Its  contract,  he  authorized  the  association 
funds  to  be  paid  over,  In  violation  of  the  con- 
dition on  which  It  was  loaned,  to  be  nsed  for 
other  purposes  than  payment  for  the  build- 
ings. The  last  Installment  was  not  to  be  paid 
until  the  16th  of  September,  1896,  which  was 
four  months  after  the  buildings  were  stipu- 
lated to  be  completed,  one  month  after  H.  T. 
Cushwa  &  Bro.  settled  with  the  wagon  com- 
pany, and  accepted  Its  negotiable  notes,  pay- 
able four,  five,  and  six  months  after  date,  to 
wit,  August  15,  1806,  and  15  days  after  they 
finally  completed  the  work  for  which  they 
claim  a  mechanic's  Hen;  and  yet  the  said  H. 
T.  Cushwa  concealed  from  the  association,  of 
which  he  was  still  the  president,  13ie  fact 
that  his  firm  was  going  to  file  and  claim  a 
mechanic's  lien,  and  actually  allowed  and 
Joined  In  paying,  as  such  president,  to  said 
Auburn  Wagon  Company,  said  Installment  of 
$5,000,  which  should  have  been  applied  to  the 
payment  of  the  amount  of  such  mechanic's 
Hen.  By  accepting  the  deferred  notes  of  the 
company,  he  placed  It  out  of  the  firm's  power 
to  sue  until  they  were  due,  concealed  the 
fact  of  the  claim  from  the  association,  and 
led  the  other  officers  thereof  to  believe  that 
it  had  been  satisfied,  and  then,  as  president 
of  the  association,  authorized  the  payment  of 
the  last  installment  to  the  company.  This 
is  certainly  a  breach  of  trust,  for  which,  if 
the  mechanic's  Hen  were  coming  to  him  In- 
dividually, It  would  justify  the  court  in  post- 
poning tt.  If  prior  In  right,  to  the  trust  deed 
of  the  association.  Not  only  this,  but  as 
president  of  the  association  he  neglected  to 
have  the  trust  deed  or  contract  on  record  un- 
til after  his  firm  had  commenced  work  nndn* 
their  building  contract,  with  full  notice  of 
snch  deed  of  trust  and  loan  contract  He 
virtually  had  the  money  In  his  own  hands 
which  was  Intended  to  and  should  have  gone 
to  the  extinguishment  of  the  me4Aanlc*8  Hen; 
but,  having  extmded  credit  to  the  ctm^ny. 
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he  placed  it  oat  of  tbo  poww  of  hli  flnu  to 
demand  payment  thereof,  and  allowed  the 
money  to  be  applied  in  fraud  of  the  aasocla- 
tion,  wltiiont  gtTing  it  any  notice,  while  be 
was  its  troBted  ezecntlTe  officer.  Its  rtgbto 
be  gave  away  without  Its  knowledge,  but 
was  careful  to  preserre  hla  own.  His  acts 
aod  knowledge  In  the  premises  were  the  acts 
and  knowledge  of  the  firm.  And  when  be 
authorized  the  money  which  was  Intended  by 
the  association  to  be  used  in  payment  of  the 
firm's  iDdebtednesB  to  be  paid  to  the  wagon 
company,  and  allowed  the  same  to  be  applied 
otherwise  than  to  the  extinguishment  of  the 
mechanic's  Hen,  and  accepted  deferred  nego- 
tiable notes  in  lieu  of  such  money,  he  there- 
by bound  his  firm  to  the  release  of  its  prior 
right,  If  any  It  had,  over  the  association  trust 
lien.  17  Am.  &  Eng.  Enc.  Law,  pp.  1088, 
1069.  The  association  trusted  him  with  Its 
business.  Tlie  firm  did  likewise.  The  as- 
sociation never  authorized  htm  to  permit  tbe 
application  of  its  loan  to  the  wagon  com- 
pany to  be  used  for  any  purpose  other  than 
the  extinguishment  of  the  debt  on  Its  security 
until  such  debt  was  fully  satisfied,  as  appears 
from  tbe  contract  rigned  by  blm  as  its  pres- 
Idrat;  yet,  as  a  member  of  the  firm,  be  bad 
a  right  to  release  the  firm's  debt,  pos^ne  Its 
payment,  or  to  direct  the  ftmds  applicable 
thereto  to  be  appUed  otherwise  In  such  man- 
ner as  to  completely  bind  tbe  firm,  but  not  to 
the  Injury  or  loss  of  the  association.  With 
both  he  must  act  honorably,  and  within  the 
scope  of  his  authority  ia  bis  double  capacity. 
His  duty  as  president  of  the  association  was 
to  see  that  its  foods  were  applied  to  rellere 
Its  security  from  prior  liens,  and  this  duty 
he  could  not  legally  disregard,  as  he  had  no 
other  altematlTe.  His  duty  to  his  firm  was 
to  see  that  this  money  was  applied  on  its 
Indebtedness  as  soon  as  tbe  work  was  com- 
pleted. This  duty  he  could  legally  disregard, 
postpone  tbe  Indebtedness,  and  allow  the 
money  to  be  otherwise  used,  and  thus  bind 
the  firm.  This  he  did  do,  and  the  firm  should 
be  held  bound  by  his  action,  and  Its  lien 
should  be  postponed  to  the  trust  lien.  This 
Is  both  Just  and  equitable.  The  Innocent 
-stockholders  wae  made  to  suffer  by  the  de- 
cree of  the  court,  while  he  who  bad  It  In  bis 
power  and  should  have  protected  their  rights 
is  rewarded  for  breach  of  the  trust  and  con- 
fidence placed  In  him.  He  saved  himself;  oth- 
ers he  should,  but  would  not,  save.  Hte 
gains,  therefore,  should  have  been  used  to 
cure  their  tosses.  Tbe  commencement  of  a 
dul7  Is  not  the  performance  thereof,  tbe 
court  to  the  contrary  notwithstanding,  but, 
to  be  rightly  [>erformed,  it  must  be  fully  com- 
pleted; and  in  this  case  this  means  that  the 
loea  should  be  rightly  placed  on  the  ahoul- 
4ers  ot  that  one  of  two  parties  whose  conduct, 
innocent  or  fraudulent,  occasioned  IL  Hits 
is  an  elementary  principle  of  equity.  The 
firm,  through  its  agent,  H.  T.  Cuahwa,  know- 
ingly permitted  the  money  Intended  to  satis- 
fy ia  lien  to  be  vtberwlie  dliqMsed  of  and 


used,  to  the  Injury  of  the  association;  and 
therefore,  the  firm  should  bear  the  loM,  and 
not  tbe  association. 


PARKER  et  aL  t.  BRAST  «t  aL 
(Sui^wme  Court  of  Appeals  of  West  Vixglnia. 

Nov.  80. 1898.} 
TssAKOT  IN  Common— Tax  Titlb— Tbdbts— Poa- 
OHASiRS  ov  Common  Profbsti— Oostbr— Ad- 
TansB  PoBSBSsioN— DisasisiN— Lapbb  ov  Time— 
Convetancr. 

1.  Where  a  co-tenant  permits  the  common 
property  to  be  sold  for  taxes,  and  directly  or  in- 
directly secures  the  title  in  his  own  name,  his 
deed  wUl  be  avoided  at  the  instance  of  his  co- 
tenants,  or  he  will  be  held  to  be  a  trustee  hold- 
ing the  legal  title  for  their  mntual  benefit 

2.  A  purchaser  of  the  common  property  from 
SQch  co-tenant,  with  notice  of  the  character  of 
his  title,  will  be  limited  in  his  holding  to  the 
actual  interest  of  his  grantor  lu  such  property. 

3.  A  grantor  claiming  the  common  title  of  the 
co-tenancy  under  a  deed  from  one  of  the  co-ten- 
ants is  under  the  burden  of  showing  some  noto- 
rious act  of  ouster  or  adversary  possession, 
which  has  ripened  into  perfect  title  by  its  un- 
broken continuation  daring  the  statutory  period 
of  10  years,  with  the  full  aaowledge  ana  acqui- 
escence of  the  disseised  co-tenants. 

4.  As  the  possession  of  one  co-tenant  Is  the 
possession  of  all,  laches,  acQuiescence,  or  lapse 
of  time  cannot  bar  the  right  of  entry  of  a  co- 
tenant  until  the  actual  disseisin  has  been  ef- 
fected by  some  notorious  act  of  ouster  brought 
home  to  his  knowledge. 

5.  The  making  of  a  deed  for  the  whole  prop- 
erty by  a  co-tenant  to  a  stranger  is  not  such  act 
of  ouster,  unless  actual  adverse  possession  la 
taken  thereuader. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court^  Wetsrf  county; 
Romeo  H.  Freer,  Judge. 

Bill  by  William  W.  Parker  and  others 
against  M.  A.  Brast  and  others  to  recover 
possession  of  land  claimed  In  co-tenancy. 
From  a  decree  in  favor  of  complainants,  de- 
fendants M.  A.  and  Amos  E.  Brast  appeal. 
Afilrmed. 

Thomas  P.  Jacobs  and  (George  H  Umstead* 
for  appellants.  Robert  McEldowney.  S.  B. 
Hall,  and  J.  C.  Parker,  for  appellees. 

DENT,  J.  WUllam  W.  Parker  and  others 
against  M.  A.  Brast  and  others,  from  the  cir- 
cuit court  of  Wetzel  county.  In  the  year  1858, 
WiUlam  W.  Parker,  John  W.  Horner,  and  R. 
W.  Lanck  were  the  Joint  owners  in  fee  sim- 
ple of  several  large  tracts  of  land  lying  In 
Wetzel  county,  held  by  them  under  patent 
from  the  state  of  Virginia.  R  W.  Lanck  was 
a  reddent  of  the  county,  and  was  Intrusted 
by  tbe  other  co-tenants  with  the  supervision 
of  these  lands.  He  permitted  tbe  same  to  be 
returned  dellnquoit  for  the  year  1859,  and  in 
the  year  1800  they  were  sold,  and  purchased 
by  J.  D.  Ewlng,  who,  on  the  same  day  he  re- 
ceived his  deed,  conveyed  them  to  R.  W. 
Lanck,  In  consideration  ot  $100.  Some  time 
afterwards,  Lanck  disposed  of  a  large  por- 
tion of  these  lands  to  otber  parties.  In  tbe 
year  1868.  WUllam  W.  Parker  and  John  W. 
Hwner  filed  their  lilll  against  R.  W.  Lanck 
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And  bis  pnrcitasen,  claiming  to  be  eo-tenauta 
Id  tald  fande,  bat  aaking  that  tbe  sales  made 
bj  saJd  Lanck  be  ratified  and  confirmed,  omA 
that  he  be  required  to  account  for  the  pro- 
ceeds, and  pay  to  the  complainants  each  one- 
third  thereof.  This  suit  was  never  finally 
heard  and  determined.  In  the  yeaz  1864  said 
Lanck  conveyed  the  balance  of  said  lands, 
the  title  of  which  still  remained  In  hfm,  to 
hiB  aon  Edgar  W.  Lanck,  In  consideration  of 
one  dollar  and  natnral  love  and  affectloo. 
Without  taking  possession  of  the  lands  or 
knowing  anything  regarding  the  quantity  or 
boundaries  thereof,  on  the  lltb  day  of  April, 
1893,  Edgar  W.  Lanck  conveyed  the  same  to 
Amos  E.  Brast  and  Michael  A.  Brast,  in  con- 
sideration of  $250,— f  150  cash,  and  the  residue 
for  BUirveylng  done  and  taxes  paid.  In  Octo- 
ber, 1896,  the  plaintiffs  filed  their  blU  to  have 
themselves  declared  co-tenants  in  this  tract 
of  land,  supposed  to  contain  not  less  than 
1,000  acres.  In  the  meantime,  the  said  Brasts 
had  necuted  leases  on  said  land  to  the  South 
Penu  Oil  Company  and  the  Eureka  Plpe-Une 
Company,  which  plaintiffs  desire,  so  l^r  as 
they  are  concerned,  to  he  satisfied  and  cou- 
flrmed.  Tbe  Brasts  answered,  claiming  to  be 
bona  &de  purchase  for  value  without  notice, 
that  plaintiffs  had  lost  their  right  by  laches, 
by  acquiescence  and  waiver  In  the  former 
suit  Instituted,  and  by  the  statute  of  limltar 
tlons,  and  adverse  possession  by  respondents 
and  those  under  whom  they  claim  for  more 
than  10  years.  Edgar  W.  Lanck  answered, 
claiming  adversely  to  plaintiffs'  pretensions, 
and  claiming  that  bis  deed  was  for  valuable 
consideration,  namely,  the  support  of  his  fa- 
ther and  mother.  He  alleges  that  the  land 
was  In  a  state  of  nature,  and  therefore  in 
the  actual  possession  of  no  one  until  after 
bis  deed  to  the  Brasts,  which  he  clalma  was 
obtained  from  blm  through  fraud  on  their 
part.  Some  depositions  were  taken,  and  some 
redemption  tax  receipts,  against  the  objection 
of  defendants,  were  admitted  In  evidence. 
Tbe  clrciilt  court  held  that  tbe  co-toiancy  be- 
tween Parker  and  Homer's  heirs  and  I^ck 
and  those  claiming  under  him  still  existed, 
and  that  the  plaintiffs  were  entitled  to  the 
two-thirds  of  said  land.  From  this  decree  tlie 
Brasts  alone  ai^aL 

The  appdlsnts  seemingly  rely  on  the  ease 
of  Bryant  v.  GroreB,  42  W.  Va.  16.  24  S.  E. 
605,  as  decisive  of  this  case.  This  would  un- 
doubtedly be  true  if  it  were  not  for  the  set- 
tled principles  of  co-tenancy  here  distent, 
which  were  not  present  to  the  fM^er  decision. 
On  the  contrary,  this  case  Is  governed  by  tbe 
prlnclides  annoonced  In  the  case  of  Cecil  and 
Hall  v.  Clark,  44  W.  Ta.  0S9,  30  S.  E.  216. 
Tbe  tax  purchase  and  after-acqolrement  of 
title  to  this  land  by  I<an<^,  by  reason  of  tbe 
sale  to  fl^wlng,  In  1860,  under  tbe  decisions  of 
this  court,  was  nothing  more  than  a  mere  re- 
demption, and  tbe  legal  title  stood  In  bis 
name  In  trust  for  his  co-tenants.  Battln  v. 
Woods,  27  W.  Ya.  58;  Curtis  t.  Borland.  35 
W.  Ta.  124, 12  8.  B.  1118.  flee  point  4  ta  CMe 


of  Cedi  and  Hall  t.  dark,  whwe  It  Is  h^d: 
"A  tax  pnrcbaae  by  one  tenant  In  common  of 
the  land  owned  In  common  Is  bat  a  redemp- 
tion, ssd  inures  to  the  benefit  of  the  co-tenan- 
cy. So,  with  a  purcdiase  under  a  sale  ot  land 
under  tbe  common  title  frafeited  tor  taxes, 
and  sold  by  commlsslooer  of  sclux^  lands." 
Tbe  co-tenant  in  charge  cosld  not  oust  his  co- 
tenants  by  permitting  the  land  to  be  return- 
ed dellnquait  and  sold,  and  then  buyh^  tbe 
same  at  a  nominal  price  from  Qie  tax  pur- 
chaser, as  such  condnct  on  his  part  simply 
establishes  a  coUnslve  attempt  to  acquire  tbe 
title  of  his  co-toiantB  without  their  knowl- 
edge. There  Is  nothing  to  show  that  the  ab- 
sent co-tenants  were  aware  of  the  deed  to 
their  co-tenant  until  they  broo^t  their  suit. 
In  1869,  to  have  the  proceeds  of  the  sales 
made  partitioned  between  them;  and  ta  such 
suit  they  treated  him  as  holding  the  legal 
title  In  trust  for  them,  just  as  the  law  would 
treat  him.  Had  he  taken  actual  adverse  pos- 
session of  the  land,  and  thus  completely  oust* 
ed  his  co-tenantB,  and  so  held  the  same  for 
the  period  of  10  years  with  their  knoirtedge. 
the  ouster  would  have  been  complete,  and  tbe 
co-tenancy  would  have  ceased.  But  actual 
possession  of  the  land  tn  controversy  was  not 
taken  natil  after  tbe  deed  Ctchu  Edgar  W. 
Lanck  to  the  Brasts,  In  1892,  less  than  four 
yean  from  the  bringtog  of  this  suit  These 
parties  all  had  constructive  notice  of  the  con- 
dition of  the  title  from  the  records,  and  they 
cannot  claim  to  be  Innocent  purchasers  for 
value  without  notice.  Pillow  v.  Improvanent 
Co.  (Va.)  23  S.  S.  32,  approved  tai  Cecil  and 
Hall  V.  Clark,  above  cited.  Edgar  W.  Lanck, 
by  his  deed,  under  this  last  dedslon,  took  only 
the  title  of  his  father,  and  therefore  be  b^ 
came  a  co-tenant  with  the  platntUCa  as  do 
perfect  disseisin  has  been  shown  as  to  tbem; 
and  his  grantees  took  in  the  same  manner,  as 
the  disseisin  could  not  become  perfect  until 
the  statutory  period  of  10  years  of  actual,  no- 
torious, and  adverse  possession  intervened, 
with  notice  brought  up  to  the  ousted  co-ten- 
ants. Davis  V.  Settle.  48  W.  Va.  17,  26  S.  E. 
657. 

These  defendants  insist  that  this  suit  Is 
barred  for  tbe  reason  that  William  W.  Parker 
and  36bn  W.  Home*  filed  their  Mil  heretofore 
referred  to,  In  1880,  wkfaout  atUckiog  the 
tax  deed  or  the  purchase  of  Lanck  from  ]£w- 
Ing,  but  apparently  ratified  the  same,  and  ask- 
ed that  Lanck,  in  tbe  sales  made  by  bim,  &e 
treated  and  held  to  account  as  their  trustee, 
and  claim  that  this  position  Is  entirely  Inoon- 
slitent  with  that  of  the  present  pUintUCs. 
While  It  Is  true  that  the  plaintiffs  did  not  at 
that  time  ask  to  have  said  deeds  caneried  as 
a  cloud  on  their  title,  they  did  ask  that  Lauc^ 
be  regarded  as  a  trustee,  taoldli^  the  legal 
title  for  their  benefit,  which  Is  the  same  thtag 
In  substance,  exc^  as  to  Innocent  purchasers 
for  value  without  notice.  If  by  permitting 
the  deeds  to  remain  uncanceled,  and  the  title 
to  remain  In  Lancfc  onchaUenged,  some  luio- 
eent  persra  bad  been  led  to  pnxcbaae  tbe 
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property  and  pay  full  value  tberefor,  without 
notice  of  tbelr  claim  of  co-tenancy,  they  might 
hare  been  barred  as  to  the  lands,  but  not  a> 
to  LADck.  Such  li  not  this  case.  The  pur- 
(diasers  here  affected  were  neither  for  value 
DOT  wltbovt  notice,  as  the  paper  erldoice  and 
the  admlaaion  of  the  parties  In  tbelr  ^deadloga 
fully  efltaUiah.  The  amwllants  purchased 
this  property  for  leas  than  $260,  which  was 
certainly  but  a  nominal  price  compared  with 
Its  real  value;  and  they  say  they  bad  the  ti- 
tle examined,  and  were  fuUy  aware  of  the 
same  at  the  time  of  the  purchase.  They 
tfaerefwe  knew  that  I^nck's  title  depended 
upon  a  tax  sale  made  during  the  time  of  great 
confusion  on  account  of  the  war,  and  that  he 
had  been  a  oo-teoant  wftb  the  plaintiffs  and 
those  under  whom  they  claim;  and  It  must 
be  presumed  they  were  fully  advised  as  to 
the  law  of  co-tenancy,  and  knew  that  the 
purcb^  of  Lanck  inured  to  the  benefit  of  bis 
co-tenants  until  actual  disseisin  by  falm  had 
become  perfect  by  time,  under  the  statute  of 
Umltatltms.  This  put  them  ou  their  guard 
and  inquiry  as  to  the  true  state  of  the  co- 
tenancy. 

The  present  suit  Is  in  perfect  harmony  with 
the  former  one,  except  the  subject-matter  Is 
different,  as  both  seek  to  treat  Lanck  and  his 
graateee  as  trostees,  holding  the  legal  title 
for  the  benefit  of  the  co-touncy.  In  the  for- 
mer suit  they  were  willing  that  tbe  sales  be 
confirmed,  and  the  proceeds  be  partitioned, 
because  they  were  made  for  value.  In  the 
latter  suit  they  ask  that  tbe  sales  to  Edgar 
W.  Lanck  and  the  Brasta  be  limited  to  the 
original  Lanck  one-tblrd  interest,  because  the 
sales  were  not  for  value  without  notice.  So, 
the  doctrine  of  estoppel  does  not  apply  to  this 
case  either  by  way  of  laches  or  Inconsistent 
position  on  the  part  of  plaintiffs.  If  the  first 
salt  bad  been  heard  on  Its  merits,  and  deter- 
mined adversely  to  the  plaintiffs'  claim,  It 
would  have  been  a  bar  to  tbe  present  pro* 
ceedlngs.  Tbe  questions  of  title  are  the  same 
In  both  suits.  But,  as  dearly  appears  from 
the  record,  such  suit  was  never  finally  heard, 
determined,  or  dismissed,  and  hence  It  can- 
not bar  tbe  prraent  suit.  Watson  v.  Watson 
(decided  at  this  term)  81  S.  E.  989.  The  re- 
lation of  trust  and  CMifldenoe  Is  sncfa  betwe«i 
Go-tanants  that  it  would  be  inequitable  to  per- 
mit one  of  them  to  do  anything  to  the  preju- 
dice of  the  others  In  reference  to  the  common 
property.  For  one  co-tenant  in  any  way  but 
the  most  f^>en  and  avowed,  vrlth  the  full 
knowledge  of  those  In  common  Interest  with 
bim,  to  try  and  obtain  the  common  title,  has 
been  held  to  be  a  breach  of  trust,  amounting 
to  ft  fraud  against  the  rights  of  the  co-tenan- 
cy. Tbe  only  way  to  destroy  a  co-tenancy 
eltber  for  part  to  buy  out  the  others,  or  to 
exclude  them  from  participation  therein  by 
sack  open  and  notorlons  acts  of  ouster  as 
unoimt  to  a  disseisin,  and  which  has  ripened 
by  ftctoal  advene  possesskm  Into  j^rfect  titie 
under  the  statute  of  Unfitatlons.  The  present 
Is  net  lock  a  case,  nils  conduslon  rtndos  it 


onnecessary  to  consider  appellants'  objections 
to  the  depositions  and  tax  receipts,  as  tiiey  In 
no  wise  affect  tbe  determination  reached. 
The  decree  Is  affirmed. 


FIRST  NAT.  BANK  OP  CUMBERLAND  «t 

aL  V.  PARSONS  et  al.  (four  cases). 
(Sniffeme  Court  of  Appeals  of  West  "^ri^ittla. 

Dec.  17,  1896.) 
Circuit  Cooiits— Duhatiom  or  Tbrhb  —  Rklbasb 

OF  SORBTT  —  ABANDONMBKT  OF  C!OLLl.TBRAL  — 
ISDL'I^BSOa  OV  CaCDlTOE— EZTBmiOX  OF  TtMB 
— iNJUxonoH  Bo^TD  —  Fracdulbnt  CoKVSTA!!- 
CB9. 

L  A  term  of  a  circuit  court  of  one  cocnty  can. 
if  necessary,  proions  its  sescioQ  beyond  4 
o'clock  p.  m.  Of  tbe  third  day  of  the  time  fixed 
for  a  term  In  another  county. 

2.  Circuit  courts  of  different  counties  In  the 
same  circuit  may  sir  at  the  same  time. 

3.  If  a  creditor  surrender  a  lien  or  liold  upon 
property  of  a  priDcipol  debtor,  which  constitutes 
a  substantial  security  for  the  debt,  in  part  or 
whole,  withont  consent  of  a  surety,  tbe  surety 
Is,  in  equity,  dischat^ed  from  the  debt,  in  part 
or  whole,  according  to  the  value  of  the  proper- 
ty; but  if  the  principal  had  really  do  titie  to 
the  property,  and  it  cannot  be  said  to  have  a  real 
value  awlicable  to  ti>e  debt,  and  the  surety 
is  not  iignred  fa^  the  surrender,  tbe  surety  is  not 
discharged. 

4.  Mere  indulgence  of  a  principal  debtor  by  a 
creditor,  wittiont  a  binding  contract  tor  such 
indulgence,  based  on  valuaue  consideration,  wiii 
not  discbarge  a  surety. 

5.  Mere  continuance  at  a  term  of  court  of  a 
suit  against  a  principal  debtor  by  consent  of  the 
creditor,  not  under  any  valid  contract  to  eon- 

I  tinoe,  will  not  discharge  a  surety. 

6.  The  principle  on  which  an  agreement  for 
an  extension  of  time  discharges  a  surety  is  that 
the  creditor  thus  deprives  the  surety  of  means 
of  relieving  himself  by  paying  the  debt  and  pro- 
ceeding immediately  against  tbe  principal,  or, 
without  paying,  by  filing  his  bill  quia  timet  to 
make  the  surety  pay,  or  by  notice  to  the  credit- 
or under  th*"  statute.  The  surety  ia  not  dis- 
chai^ed  by  an  act  which  In  no  manner  affected 
hia  ntcht  or  impaired  the  remedies  of  the  credit- 
or.  Adams  v.  Logan,  27  Orat.  201. 

7.  An  injunction  bond  payable  upon  the  con- 
tingency specified  in  its  oondltton,  given  before 
a  deed  of  amd  which  Is  a  preference  of  one  cred* 
itor  over  others,  and  which  stands  for  tha  bene- 
fit of  all  creditors,  on  which  bond  Judgment  is 
recovered  after  the  date  of  such  deed,  is  entitled, 
under  section  2,  c  74,  Code  1891,  to  share  in 
said  land,  the  owner  of  such  judipnent  being  a 
creditor.  The  contingent  character  vt  tbe  bond 
zoakes  no  difference. 

(Syllabus  by  the  Court.) 

Appeals  from  drcnlt  conrtt  Tucker  oonnty; 
J.  H.  Holt,  Judge. 

Suite  by  the  First  Natltmal  Bank  of  Cum- 
berland and  others  against  Ward  Parsons 
and  others.  From  a  judgment  dlsmlnlng  ttie 
bills,  plaintiffs  appenL  Reversed. 

W.  B.  Maxwell  and  A.  Jay  Valentine,  for 
appellants.  J.  P.  Scott,  A.  B.  Parsous.  Fred 
O'Blus,  and  Dayton  &  Daytmi,  for  appellees. 

BBANNON,  P.  The  First  National  Bank  of 
Onmbertand  and  other  creditors  of  Ward  Par- 
sons brought  four  separate  equity  suits 
against  him  and  others,  to  set  aside  a  con- 
veyance ctf  aU  hla  real  estate  to  bis  son  hem- 
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uel  W.  Parsons,  as  fraudulent;  and,  upon  a 
Joint  hearing  of  the  causes,  a  decree  was  en- 
tered December  14,  1897,  dismissing  the  bills 
of  these  creditors,  selling  the  land  for  other 
creditors,  but  Ignoring  and  disallowing  the 
debts  of  those  creditors,  and  they  appeal. 

One  error  assigned  against  the  decree  is 
that  the  circuit  court  of  Tucker  county  was 
not  lawfully  sitting  on  the  date  of  this  de- 
cree, Its  term  having  expired,  for  the  reason 
that  the  term  of  the  circuit  court  of  Preston 
county  was  fixed  by  the  law  to  begin  Decem- 
ber 11th,  and  the  Tucker  county  court  could 
not  go  on  till  December  14th.  This  presents 
a  much-mooted  and  interesting  and  very  Im- 
portant question,  which  ought  to  be  d^initely 
decided.  It  has  been  the  understanding  of 
the  legal  profession,  so  far  as  I  am  able  to 
say,  for  many  years,  that  a  circuit  court  term 
legally  ends  at  a  point  of  time  from  which 
there  only  remains  time  enough,  by  the  usual 
course  of  travel,  to  enable  the  Judge  to  reach 
the  next  court  In  his  circuit,  and  open  It  Dot 
later  than  4  o'clock  of  the  afternoon  of  the 
third  day.  This  Is  an  Impression  founded  on 
Mendum's  Case,  6  Rand.  (Va.)  701,  HlU's 
Case,  2  Grat  595,  and  Boice's  Case,  1  W.  Va. 
329.  But  In  all  of  these  cases  the  sentences 
alleged  to  be  void  because  of  the  alleged  ex- 
piration of  the  terms  when  they  were  ren- 
dered were  sustained,  because  It  appeared 
that  a  sufficient  time  remained  after  sentence 
for  the  Judge  to  reach  his  next  court  by  4 
o'clock  after  noon  of  Its  third  day.  In  no  one 
of  them  was  the  question  decided :  Is  a  Judg- 
ment of  a  circuit  conrt  continuing  to  sit  after 
It  is  too  late  for  the  Judge  to  so  reach  and 
open  his  next  court  by  4  o'clock  p.  m.  of  its 
third  day,  rendered  after  that  point  of  time, 
void,  as  being  coram  non  Judice,  or  voidable 
for  that  reason?  In  Mendum's  Case  the  ques- 
tion Is  mooted,  but  not  decided,  but  passed  by 
because  that  sentence  was  in  time  for  the 
Judge  to  reach  bis  next  term.  Ulll's  Case  is 
the  nearest  approach  to  the  decl8l<»i  of  this 
question.  The  ayllabuB  of  the  decision  Is 
that  "the  law  has  affixed  no  limit  to  the  terms 
of  the  circuit  superior  courts,  except  that  the 
Judge  holding  the  court  shall  adjourn  In  time 
to  bold  the  next  court  in  his  circuit  at  the 
time  appointed  by  law;  and  the  Judge  may 
continue  the  session  of  his  court  until  the 
latest  period  which  will  allow  him  time  to 
get  to  the  next  court  by  4  o'clock  p.  m.  of  the 
third  day  of  the  term."  Judge  Duncan  does 
not,  In  hiB  opinion,  say  Just  this,  but  per- 
haps It  l8  a  fair  construction  of  what  he  does 
say.  Judge  Baker  said  nothing  of  that  kind. 
He  only  said  It  was  the  duty  of  the  Judge  to 
go  on  with  the  prisoner's  case  after  the  ex- 
piration of  bis  term,  as  he  did.  But,  at  any 
rate.  It  Is  not  the  point  of  decision,  legally 
speaking,  but  obiter  dictum;  for  Hunter  Hill 
was  sentenced  at  8  o'clock  a.  m..  In  Nonse- 
mond  county,  and  the  court  found,  as  It  was 
certified,  that  the  Judge  could  travel  the  17 
miles  to  the  Isle  of  Wight  court  In  three 
hours,  tbuB  having  four  taouia  to  spare.  The 


same  may  be  said  of  Boice's  Case;  the  exact 
point  DOW  up  was  not  decided,  the  JnAg- 
meut  being  held  to  be  in  time.  This  under- 
standing has  sprung  from  the  generality  of 
Judge  Duncan's  language  In  Hill's  Case, 
whereas  It  Is  not  certain  that  he  or  the  court 
Intended  to  decide  that  a  Judgment  rendered 
after  the  third  day  of  the  next  term  was  void. 

But  assume  that  Mendum's  and  Hill's  Cases 
decide  that  a  term  can  last  no  longer  than  a 
point  of  time  from  which  the  Judge  can  reach 
his  next  court  by  4  o'clock  p.  m.  of  Its  tbird 
day,  and  that  a  Judgment  rendered  later  than 
that  point  would  be  void;  I  would  then  bold 
that  these  cases  do  not  govern,  l)ecause  tbe 
statute  existing  then  Is  different  from  that 
now  In  force.  The  statute  governing  those 
cases  reads:  "Each  of  the  aforesaid  coarts 
shall  Bit  until  tbe  business  thereof  shall  be 
dispatched,  unless  the  Judge  holding  the  same 
be  compelled  to  leave  the  court.  In  order  to 
arrive  in  time  at  the  next  succeeding  court 
of  his  circuit,  or  at  the  general  court"  1 
Rev.  Code,  p.  229.  Here,  It  might  be  said, 
was  a  llmltatl<m  to  tbe  term  by  the  letter 
of  the  statute.  In  Mendum's  Case,  Jiid^ 
Bouldin  states  that  two  of  the  Juc^ea— Brock- 
enbrough  and  Summers — were  "strongly  in- 
clined to  think  that  the  qualifying  words  'un- 
less the  Judge  be  compelled  to  leave  in  order 
to  anive,'  etc.,  are  to  be  considered  as  di- 
rectory or  permissive  only,  and  that  of  the 
necessity  to  go  to  the  next  court,  or  to  flolsh 
what  Is  before  him,  and  what  has  already 
been  begun,  he  is  to  judge,  and,  on  his  own 
responsibility,  decide  whether  a  compliance 
with  tbe  express  orders  of  tbe  legislature  to 
dispatch  the  business  before  him,  or  go  to 
the  next  court,  as  the  law  permits,  will  beat 
subserve  the  public  interest  They  ai^ue  that 
it  Is  right  It  should  be  so,  else  there  would 
often  be  a  failure  of  Justice.  In  some  of  our 
courts  It  sometimes  happens  that  cases  of  tbe 
most  Important  charactw  could  not  be  fin- 
ished, and  consequently  woold  never  be  tried, 
unless  tbe  Judge  has  power  to  run  into  the 
term  of  the  next  court  to  which  his  duty  calls 
him;  and,  as  the  legislature  has  fixed  no  pre- 
cise limit;  the  construction  whlcb  l>est  fol- 
flls  their  general  purpose  Is  the  right  one." 
But  this  point  was  waived,  not  decided. 

Our  present  statute  (section  2,  c.  114,  of 
the  Ck>de)  reads:  "The  supreme  court  of  ap- 
peals and  circuit  court  may  at  any  time  ad- 
journ from  day  to  day  until  the  business  is 
dispatched,  or  until  tbe  end  of  Its  term." — 
meaning  to  authorise  adjournment  from  day 
to  day.  and  to  continue  these  adjournments 
until  the  business  Is  done,  or  until  It  actnaUy 
adjourns;  the  end  of  the  term  here  mesnt 
being  not  that  which  happens  from  the  com- 
ing on  of  the  time  fixed  for  another  conr^ 
but  the  actual  end  of  tbe  term  by  actual  ad- 
journment This  section  leaves  out  that 
language  In  it  yrhea  Hill's  Case  was  decid- 
ed, "unless  the  judge  holding  the  same  shall 
be  compelled  to  leave  the  conrt  In  order  to 
arrive  in  time  at  ttae  next  uoceedliif  conrt 
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of  bla  drcalt"  The  itmtute  baring  changed, 
HUl'a  Caju,  if  It  decided  the  point,  cannot 
apply.  We  must  constroe  and  apply  onr 
present  act  Our  statute  law  fixes  dates  for 
the  commencement  of  terms,  but  Axes  no  ex- 
press length  of  those  terms.  The  only  lim- 
itation Is  one  to  be  implied,  it  may  be  said, 
by  the  coming  of  the  time  fixed  for  another 
court;  and,  as  each  county  has  its  time,  the 
law  Intmds  to  close  one  court  when  anoth- 
er b^ins.  But  it  la  only  an  Implied  termiua- 
lion.  The  judge  is  directed.  It  is  true,  to 
hold  a  court  in  the  other  county;  but.  If  he 
continues  In  one  coun^,  the  court  of  the  oth- 
er county  is  simply  without  a  term,— the 
term  Is  simply  lost  In  the  second  couaty. 
The  Preston  term  is  simply  lost  or  lapsed; 
Iiut  the  Tucker  term,  already  In  session,  if 
actually  continuing,  is  still  the  circuit  court 
of  Taclcer.  It  has  not  ceased  to  exist.  It 
has  its  own  s^arate,  independent  existence 
as  the  circuit  court  of  Tucker.  The  r^pular 
Judge  of  the  circuit— the  person  representing 
the  Judicial  office  and  function  In  the  circuit 
— is  on  its  bench,  and  nowhere  else;  and  It 
cannot  be  that  its  acts  are  Told.  The  plain 
object  of  the  act  Is  to  continue  the  court  un- 
til the  business  Is  done;  but,  as  that  might 
prolong  Its  session  indefinitely  if  It  had  to 
sit  until  all  its  business  was  dispatched,  the 
act  plainly  contemplates  the  power  to  ad- 
journ, though  all  the  business  may  not  be 
done,  by  the  use  of  the  words,  "until  the 
efld  of  the  term."  Look  at  the  Inconvenience 
and  evil  resulting  from  a  different  construc- 
tion. An  Important  criminal  cause,  occupy- 
ing days  or  weeks  In  one  county.  Is  on  trial. 
All  the  evidence  and  arguments  have  been 
beard.  The  Jury  is  ont  deliberating,  but  has 
not  reached  a  verdict.  The  clock  strikes-  the 
hour  when  the  Judge  ought  to  leave  to  get  to 
his  next  court  He  calls  In  the  Jury,  and  dis- 
bands it;  remands  the  prisoner  to  Jail.  Ail 
the  npense  and  work  go  for  naught  and, 
worse  yet,  the  prisoner  Is  deprived  of  his 
right  to  a  speedy  trial.  I  cannot  yield  to  this 
construction,  entailing  so  much  evil,  without  ti 
statute  more  plainly  calling  for  it  than  onr 
present  statute.  Therefore  I  think  the  acts 
of  the  circuit  court  of  Tucker  not  void, 
though  done  by  that  court  sitting  any  num- 
ber of  days  into  the  term  fixed  for  the  cir- 
cuit court  of  Preston.  It  seems  to  me  that 
f-ommon  sense,  convenience,  dispatch  of  the 
public  business,  rauge  themselves  on  the 
side  of  one  construction;  mere  Idle  techni- 
cality and  inconvenience  on  the  other.  Two 
f-nnrts  In  the  same  circuit  can  proceed  at  the 
s:ime  time  in  different  counties.  The  law 
provides  that  a  Judge  of  one  circuit  may  hold 
in  that  of  another.  The  circuit  coiu't  of  each 
county  Is  a  setMrate,  distinct  entity,— an  ex- 
Ifttence  in  Itself.  Why  a  lawful  Judge  may 
not  Bit  in  one  county,  another  lawful  Judge 
in  another  county  of  the  same  circuit  at  the 
game  time,  I  have  yet  seen  no  good  reason. 
It  does  not  appear  whether  the  circuit  court 
of  Preston  was  going  on  at  the  time  or  not 
32  as.— 18 


If  BO,  it  would  not,  In  my  Judsmoit  altet 
the  case. 

Under  authority  ot  the  eonstltutl<m  (artlda 
8,  I  IS),  the  leglsUiture.  by  Code  1891.  c.  112, 
I  11,  has  provided  for  holding  circuit  coiurts 
"wbea  from  any  cause  the  Judge  shall  fail 
to  attend  and  hold  the  same,  either  at  the 
commencement  of  the  term,  whether  regu- 
lar, adjourned  or  special;  or  if  he  be  In  at- 
tendance, and  cannot  properly  preside,"  by 
the  election  of  special  Judges.  The  special 
Judge  Is  a  Judge,  under  the  constitution  and 
statute,  vested  with  circuit  court  powers, 
and  Just  as  much  authorized  to  hold  a  cir- 
cuit court  as  the  regular  Judge,— considera- 
tions which,  it  seems  to  me.  carry  the  conclu- 
sion that  two  courts  in  the  same  circuit  can 
go  on,  under  lawful  Judges,  at  the  same 
time.  The  language  of  constitution  and  stat- 
ute is  broad,— "When  from  any  cause  the 
Judge  shall  fall  to  attend;"  the  evident  pur- 
pose being  to  save  the  term  when  tbe  regu- 
lar Judge  does  not  come.  Each  court  has  a 
separate  existence.  It  Is  created  for  the 
county.  So  It  have  a  Judge.  It  Is  a  lawful 
court;  and  that  It  may  have,  the  law  has 
provided.  What  has  the  circuit  court  of 
Tucker  to  do  with  the  circuit  court  of  Pres- 
ton, or  the  reverse?  Why  can  they  not  both 
act  at  tbe  same  time?  Public  need  and 
policy  both  say  they  can.  I  have  no  doubt 
of  It 

I  come  now  to  the  merits  of  the  case.  The 
case  was  once  before  in  this  court,  and  the 
nature  of  it  will  be  found  in  42  W.  Va.  137. 
24  S.  E.  554.  Certahi  creditors  of  C.  B. 
Barritt,  Jr.,  had  Instituted  chancery  suits 
against  him  to  recover  debts,  and  levied  at- 
tachments upon  his  [personalty  and  land  as 
his  property;  and  there  was  a  decree  In  the 
suits  heard  together,  subjecting  the  person- 
alty to  sale,  and  decreeing  the  debts  peraon- 
ally  against  Barritt;  but  no  decree  against 
the  laud,  and  referring  tbe  cases  to  a  com- 
missioner, to  report  the  lands  owned  by  Bar- 
ritt levied  under  the  attachments,  tbe  con- 
dition and  state  of  the  title  thereto,  their 
owners  and  priorities.  A  few  days  later, 
bonds  were  given  by  Barritt  in  which  Ward 
Parsons  was  a  surety,  to  release  the  person- 
alty levied  under  the  attachments  of  certain 
of  the  creditors.  A  few  days  later  came  a 
decree  reciting  that  these  bonds  had  been 
given,  and  the  attachments  released  by  the 
sheriff.  In  this  decree  occurs  this  clause, 
after  declaring;  that  the  sheriff  had  released 
the  attachments:  "Thereupon,  on  motion  of 
the  said  defendants,  the  decree  entered  In 
these  causes  at  this  term,  directing  a  sale 
of  the  property  whlcb  has  been  attached.  Is 
set  aside,  and,  by  consent  of  parties,  no  de- 
cree is  to  be  entered  in  these  causes  In  favor 
of  the  plaintiffs  at  this  term."  Of  course, 
tbe  sheriff  could  not  release  attachments  on 
realty,  or  the  lien  thereof.  He  possessed  no 
power  to  do  so.  He  could  release  the  per- 
sonalty only.  It  is  said  that  the  former  opin- 
ion in  this  case  decided  that,  by  the  clauM 
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Above  4Mted  tnom  tbe  decree,  the  plaintiffs. 
l>y  tlieir  consent,  released  the  persmal  de- 
cree agaliMt  Barrttt,  and  thereby  released 
the  of  that  personal  decree  on  his  land, 
and  thus  absolTed  and  discharged  Ward  Par- 
eons,  tb»  surety  in  said  replevin  bonds,  from 
all  liability  arising  from  them.  I  do  not 
see  how  It  can  be  said  that  said  clause  In 
■aid  decree  shows  that  the  plaintiffs  In  those 
causes  consented  to  the  setting  ulde  of  the 
decree,  when  Its  terms  show  that  It  was  the 
action  of  the  conrt  The  former  decision 
was  one  of  rereraal,  not  affirmance,  and 
questlMi  might  be  made  of  the  effect  of  such 
cvlBbm  now.  If  It  wwe  material;  but  It  Is 
not  And  question  might  be  made,  looking 
at  other  passages  In  Uie  opinion,  whether  it 
was  Intended  to  finally  paas  up<m  the  ques- 
tion, an&  hold  that  tiie  clause  showed  that 
the  plalntlini  consented  to  the  setting  aside 
of  the  decree.  But  tt  to  useless  to  discuss 
that  further.  That  opldlon  clearly  left  open 
for  future  ascertainment  and  decision  wheth- 
er that  persMial  decree  ojwrated  on  any  land, 
whether  the  luid  waa  of  any  value,  whether 
It  would  have  dlseharged  the  debts  pro  tanto 
or  In  toto. 

Sunwse,  however,  we  say  that  the  action  of 
the  plalntlffli  In  that  decree  Is  such  as  constl- 
tntee  a  surrender  of  a  lieu.  If  there  vnu  one, 
or  to  give  further  Indulgence  to  the  prindpal 
debtor.  W.  A.  Barrltt,  Jr.;  that  wlU  not  dls- 
<Aa^e  the  snretT.  Ward  Fanons,  fbr  we  must 
tiien  see  whether  K  entailed  Injury  on  Par- 
sons. If  Barrltt  had  no  land  to  which  the 
perstmal  decree  could  attach,  or  If,  though 
vested  wlOt  a  tlti^  It  was  colorable  only,— a 
mbre  diadow,  conBtltnthig  no  substantial  es- 
tate from  wbldi  payment  could  be  reasonably 
expected,— tibe  surrender  of  this  decree  would 
not  dlBduuge  Painons.  The  question  Is:  Did 
the  surety  really  thus  suffer  a  loss?  24  Ana. 
St  Bug.  Bnc.  Iaw,  8S1,  says:  *'A  surety  Is  re- 
leased when  the  creditor  jnrts  with  a  Uen  for 
the  payments  of  the  principal's  debt  Tbe  re- 
lease or  sumnder  of  the  lien  or  security  will 
not  however,  discharge  the  surety  absfdutely 
from  an  liability,  but  only  to  the  extent  of 
the  loss  whtdi  his  action  win  cause  tiie  cred- 
itor.*' It  will  rdease  pro  tanto  or  tn  toto,  ac- 
offdlns  as  the  value  of  the  property  released 
was  equal  to  or  less  than  ^e  property  re- 
leased. Bank  t.  Parsons,  42  W.  Va.  188,  24 
8.  E.  664  (SyL  point  8);  M<£enzle  v.  WUey,  27 
W.  Ta.  661;  Iffilngas  v.  Daugherty  (Iowa)  64 
K.  W.  66. 

Without  detailing  evidence,  I  can  aay  that 
when  this  decree  was  set  aside,  the  two  tracts 
of  tend  to  which  Barritt  had  a  paper  title,  and 
no  possesslrai,  were  not  ovnied  by  hhn.  His 
title  was  an  empty  shell.  They  were  omitted 
from  tbe  tax  books  for  many  years,  and  were 
thus  forfeited,  and  the  legal  title  vested  In  the 
state,  or  In  Jm^r  or  other  dalmants.  IDiere 
was  a  right  (tf  redemption.  It  Is  tme;  but  It  Is 
not  possible  to  say  the  creditors  had  to  Insti- 
tute prooeedlnffi,  and  pay  out  money  to  re- 
deem. Bow  mu^  money?  Likely  more  than 


thehr  debts.  And  tt  mM  then  aval  nett- 
ing; tor  all  ttils  land  waa  dalaied  nder  ad- 
verse tities,  and  their  dalmanto  hi  actoal  ad- 
verse possession  for  many  years,  and  redemp- 
tion would  not  talK  fh»  tiiem  the  fwfetted 
title  vested  hi  them;  and,  If  It  could,  tbey 
would  hold  all  or  great  part  by  advenary  po«- 
sanlon.  and  peA^s  by  st^erlsrl^  of  title. 
These  creditors,  the  books  say,  need  not  use 
ordinary  diligence,  ntfess  ta-ged  thereto  by 
tbe  surety.  They  could  net  sne  the  state  to 
allow  redemption  of  the  land,  because  tbe  law 
provides  for  no  sudi  salt.  Were  they  to  wait, 
before  proceeding  on  the  rei^ln  bond,  till 
the  state  asked  a  sale  ef  the  fMrfelted  land, 
and  then  redeem  by  petition?  Hiat  would  be 
a  hl^  degree  of  diligence,  attended  by  large 
outlay  and  delay,  wMcb  the  taw  did  not  re- 
quire of  them.  Further,  tiiese  two  tracts, 
before  the  so-called  ''release,'*  were  levied 
upon  by  attachment  In  a  suit  of  the  Bank  of 
the  Ohio  Valley  against  Barrttt,  before  attacb- 
ments  In  which  the  bonds  were  given,  hi  which 
Parsons  was  Barrltfs  smwty,  and  were  sold 
under  decree  In  that  suit  the  tract  (rf  3.9rc\ 
acres  realizing  >1.000,  and  that  of  3.477  acr,-s 
WOO,  leaTlng  three-fourtiie  or  more  of  the 
hank's  debt  unpaid;  and  the  tract  that  broufrht 
?1.000  was  bought  to  by  ft,  else  ft  would  likely 
not  have  brought  what  It  did.  Thla  Aows 
alone  that  the  personal  decree  agatast  Barrltt 
was  not  worth  any  sum  which  we  could  rea- 
sonably name.  A  redemptioa  try  those  cred- 
itors would  have  bees  otfy  fbr  another  cre^:!- 
ttor.  The  commtwiloner  reported  without  de- 
tails that  tbe  tlUe  to  the  tracts  was  ''consid- 
erably clouded,  the  same  ovolappbif  ■erenil 
other  tracts."  He  failed  to  answer  the  re- 
quirement ot  the  decree  tbat  he  repwt  on  tbt> 
condition  of  title  any  furtbw.  He  r^orted 
titelr  vahie  upward  of  (34,600,  but  that  was  on 
the  basis  of  dear  titie.  llie  evidence  tnkcu 
by  him  showed  douded,  dangerous  titie;  one 
witness,  County  Surveyor  J.  W.  Bowman,  say- 
ing, "I  am  uiuler  the  Impressltm  thwe  Isn't 
an  acre  of  this  land  bat  what  le  owned  by 
other  parties  than  Barritt.  And  consider, 
too,  that  attachments  levied  ht  tbeae  creditors* 
cases  on  tills  land  were  not  rdeased.  They 
were  llois  older  than  the  personal  decree. 
Panons  could  be  substituted  to  their  Ben  on 
paying  the  debts,  but  fhej  were  worOilPs^ 
from  the  simple  tact  that  Barritfs  titie  wast 
what  is  called,  to  West  TliKlnfa  vernacnlar. 
"wild-cat  title,"— a  mete  Ulasory  wIU-o*-th«»- 
wlsp.  Blydenburgfa  v.  Bln^m,  S8  N.  V. 
871,  held  that  where  a  creditor  releases  from 
his  Judgment  land  ta  which  tt  was  thougbt 
sndi  debtor  might  have  some  contingent  In- 
terest for  the  purpose  of  rrilevtog  the  premlan 
tarn  a  possible  clond.  It  does  not  discharge  the 
surety,  where  it  Is  shown  tint  ta  tact  the 
debtor  had  no  title  whatever  to  tbe  land  re- 
leased, and  tint  ta  consequence,  tlie  lodg- 
ment never  wac  a  lien  upon  It  "Surety  not 
released  by  any  act  or  conduct  of  payee  which 
does  not  idace  surety  ta  a  worse  posltSon." 
Driskdl  V.  Mateer  (Mo.)  80  Am.  De&  tOfi. 
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Hie  burden  Is  od  tiie  surety  who  has  volun- 
tuHy  assumed  obligation,  and  asks  that  an 
honeBt  debt  shall  be  lost  to  its  owner,  to  show 
that  the  creditor  surrendered  Bometblng  that 
would  have  availed  to  save  him  from  loss. 
Kuight  T.  Charter,  22  W.  Va.  422  (Syl.  point 
C).  But,  If  the  burden  were  on  the  other  side, 
enough  is  shown  to  show  that  no  Uen  was  re- 
len!«d. 

Ilartog  discussed  ttie  case  as  respects  the 
setting  aside  of  the  personal  decree,  I  next  | 
advert  to  the  questloa,  does  the  consent  of  the  1 
creditors  not  to  ask  a  decree  In  the  cases  at  I 
0iat  term  of  the  court  release  tne  surety,  i 
ParsoDfi?  This  was,  cleariy,  not  decided  in  | 
oar  former  decision.   This  comes  under  the 
head  of  Indulgence  to  the  principal.    It  is 
hardiy  Indnlgence.   It  fixed  no  new  day  of 
payment,  and  this  Is  necessary  to  release 
surety.   Alcock  v.  Hill,  4  liclgh,  622;  Brandt, 
Sur.  f  344.    It  Is  not  the  case  of  a  new  con- 
tract or  novation  of  the  debt,  so  as  to  dis- 
charge the  surety  absolutely;  but,  if  It  dis- 
charges. It  must  be  because  It  Is  mere  indefi- 
nite indulgence.   No  consideration  for  this  In- 
dnlgenee  appears,  and  therefore,  unless  the 
fact  that  it  is  a  consent  of  record  changes 
It,  the  want  of  consideration  prevents  It  from 
operating  to  tie  the  liands  of  the  creditor,  and 
therefore  does  not  release  the  surety.  Mere 
leniency,  mere  indulgence,  extended  often  and 
often  by  creditor  to  debtor,  does  not  discharge 
a  surety.    Knight  v.  Charter,  22  W.  Ta.  429; 
Xorrls  T,  Crummey,  2  Rand.  334;  Alcock  v. 
Hill,  4  Leigh,  622  ;  3  Minor,  Inst.  387.  The 
most  we  can  say  is  that  such  consent  of  rec- 
ord estopped  the  creditors  from  asking  a  de- 
cree that  term  of  court.   I  do  not  know  that  It 
did  that,  as  the  parties  might  withdraw  their 
consent  with  the  court's  leave;  and  the  court 
seeing  that  It  was  based  on  no  consideration, 
if  the  other  party  were  present,  or  on  rule, 
Tvould  set  It  aside,  on  motion  of  creditor  or 
surety,  If  justice  required.    It  was  a  mere 
consent  not  to  prosecute  that  term,  and  not 
x-eleasing  the  attachments  or  changing  the 
Htatus  of  the  cases  for  future  efficacy.  It 
was  only  a  contlnnance-   Judge  Woods  says, 
tn  Knight  V.  Charter,  supra:   "The  creditor 
may  sne  or  not  sue.   If  he  sues,  he  may,  if 
lie  pleases,  dismiss  or  dlsoonttnue  It    If  he 
j-jrijuecute  to  judgment,  he  may  or  may  not  sue 
r»ut  execution."   The  cases  support  this  state- 
ment.   The  syllabng  says:  "Sureties  are  not 
F^ntitled  to  be  absolved  by  want  of  diligence  on 
fbe  part  of  the  creditor  in  prosecuting  hia  de- 
nand  against  the  principal."    The  surety  'Ms 
aot  diseharyed  by  creditor's  discontinuing  pro- 
ceedings against  principal,  where  there  was 
lo  abandonment  of  any  absolute  Hen  or  secu- 
■ity.''    Springer  v.  Toothaker.  69  Am.  Dec.  66. 

Here,  too.  comes  another  consideration.  It 
bat  consent  continuance  did  bind  the  credit- 
■rs  to  a  conttnuance.  It  did  not  tie  the  hands 
>t  the  surety  from  any  legal  steps  he  might 
alee  for  his  security;  and  the  cases  all  say 
bat.  If  what  tbe  creditor  doei  does  not  stop 
be  Borety  from  steps  to  lave  hlmadt  he  li  not 


released.  In  Norrte  r.  Cnimmey,  2  Rand.  329, 
Judge  Green  said  that  If  the  creditor's  agree- 
ment still  left  the  surety  free  to  proceed 
ngnlnst  the  principal,  or  pay  and  be  substi- 
tuted to  Hens,  and  there  were  left  the  at- 
tachments, or  the  surety  might  proceed  him- 
self by  bUl  quia  timet  against  creditor  and 
principal,  "no  Injury  is  done  to  tbe  surety 
by  the  creditor,  and  there  is  no  possible  rea- 
son for  absolving  him."  The  same  is  stated 
by  Judge  Moncure  in  Shannon  v.  McMullIn, 
27}  Grat.  212,  and  In  Adams  v.  Logan.  27 
Grat  201.  It  cannot  be  said  that  the  steps 
of  the  surety— anything  he  might  do  to  pro- 
tect himself— were  hindered  by  this  contin- 
uance. 

Under  this  head  Is  another  consideration: 
What  good  would  a  decree  at  that  term  of 
court  have  done  the  surety?  1  have  shown 
that  a  personal  decree  as  to  the  land  would 
have  been  unavailing,  tto  would  a  decree 
for  Its  sale  under  the  attachments,  though 
they  were  left  standing  for  future  action. 
And  Barritt  was  Insolvent,  except  as  to  the 
personalty  attached;  and  that  was  sold  un- 
der attachments  heard  with  those  cases,  In 
which  no  replevy  bonds  were  given,  and  It 
was  levied  on,  and  Parsons,  by  going  into  the 
bonds,  released  it  How  did  the  continuance 
prejudice  him?  Many  authorities  hold,  even 
where  there  is  a  binding  agreement  to  ex- 
tend time,  that  thereby  the  surety  must  be 
actually  prejudiced,  to  be  relieved.  "It  must 
put  him  in  worse  position."  Drlakell  v.  Ma- 
teer  (Mo.)  80  Am.  Dec.  106;  Brown  v.  Wright, 
18  Am.  Dec.  190;  Steele  v.  Boyd,  29  Am. 
Dec.  226;  Fulton  v.  Matthews,  15  Johns.  433. 
8  Am.  Dec.  261,  where  the  court  says:  "A 
delay  to  sue,  or  ev^  a  discontinuance  of  a 
suit  brought  cannot  absolve  the  surety,  It  he 
is  passive  and  takes  no  measures  Indicating 
to  the  holder  of  the  note  that  be  Insists  on 
his  proceeding  against  the  principal.  It  ought 
to  be  put  beyond  a  doubt  that  the  surety  Is 
Injured  by  the  delay;  that  is,  that  the  prin- 
cipal was  solvent,  and  able  to  pay  the  debt, 
if  he  had  been  prosecuted  for  It"  "Nothing 
from  nothing,  and  nothing  remains."  It  Is 
apropos  to  this  last  eminent  authority  to  say 
that  no  decree,  personal  or  against  the  land, 
would  yield  any  return,  and  the  continuance 
did  not  make  worse  Parsons'  condition;  and  to 
mnark,  further,  that  he  was  pas^ve,  and  was 
somewhat  a  party  to  the  cases,  by  signing 
the  bond  to  redeem  the  personalty  from  the 
attachment,  which  laid  him  under  obligation 
to  see  that  there  was  a  decree,  it  he  wished 
one  for  his  safety.  His  own  act  practically 
gave  indulgence,  and  now  he  complains  of 
creditors. 

After  the  best  consideration  I  am  able  to 
give  this  case,  I  conclude  that  it  la  against 
equity  to  take  from  these  creditors  their  just 
debts,  and  release  a  party  who  stayed  their 
hands  In  securing  their  money,  and  freely  as- 
sumed the  burden.  Before  doing  so,  we  ought 
to  see  some  substantial  wrong,  actually  prej- 
ndiclng  FarMMu,  done  by  these  crediton. 
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The  grounds  on  which  he  uks  releiK  are  too 

unsubstantial. 

L.  W.  James  Joins  In  this  appeal  because 
the  decree  disallowed  his  debt  reported  bj 
the  commissioner  aa  a  debt  against  Parsons. 
Our  former  decision  held  that  the  land  con- 
veyed  by  Ward  Parsons  to  his  son  Lemuel 
W.  Parsons  should  answer  all  debts  at  the 
date  of  the  conveyance  agalnat  Ward  Par- 
sons. This  James  debt  was  exdnded,  on  the 
erroneous  opinion  that  It  was  nonexistent  as 
a  debt  of  March  4,  1882,  the  date  of  the  deed 
from  Ward  to  Lemuel  W.  Parsons.  This 
James  debt  was  based  on  an  Injunction  bond 
dated  March  31,  1891,  thus  antedating  the 
deed.  Judgment  on  It  was  rendered  against 
Ward  Parsons  March  15,  18&1,  after  the  deed, 
^e  date  of  the  Judgment  Is  Immaterial,  as 
the  obligation  of  the  bond  began  with  Its  date. 
The  fact  tbat  It  was  not,  like  a  straight  note, 
for  the  unconditional  payment  of  a  fixed  sum, 
makes  no  difference,  as  It  was  an  obligation 
to  pay  money  in  a  certain  contingency.— the 
dissolution  of  an  injunction,— and  James, 
claiming  under  It,  Is  a  creditor,  under  Code 
1891,  e.  74,  fit  1,  2  (both  sections).  Whether 
the  conreyance  be  fraudulent  In  fact,  or  mere- 
ly voluntary,  or  one  under  section  2,  held 
neither  fraudulent  nor  voluntary,  but  a  pref- 
erence, and  therefore  standing  for  all  tben- 
exlstlng  debts  or  liabilities  such  an  obligation 
comes  In.  though  the  liability  be  contingent 
Wolf  V.  McGugin,  37  W.  Va.  664,  16  8.  E. 
797;  S  Am.  &  Eng.  Enc.  Law  (Ist  Ed.)  179; 
Bump.  Fraud.  Conv.  H  602,  603;  Hutchinson 
T.  Kelly.  1  Rob.  (Va.)  123;  Scraggs  v.  Hill, 
4S  W.  Va.  172,  27  S.  E.  310.  James'  debt 
was  Improperly  rejected.  So  as  to  the  debts 
of  First  National  Bank  of  Cumberland,  Dan- 
iel  Miller  &  Co.,  Oreer  &  Lalng,  and  L.  D. 
Rohrer.  Those  debts  must  be  allowed  their 
propOT  participation,  after  preferred  debts.  In 
the  property  to  be  sold  under  a  future  decree. 
Reversed  and  remanded. 


O'CONNOR,  r.  O'CONNOR  et  aL 

(Snpreme  Conrt  of  Appeals  of  West  '^rgtnla. 
April  T.  1897.) 

FbAUUVLBITT  CoSVRTAITCSS  —  PuaCSASSR  PRX- 
DINTB  LlTK— HWSCT  TO  EqCITIBB— PoWIH  OP 
ATTORNBT— CoySTKOCTtOK— EXIOUTOBS  AXD  Ad- 

MINIBTHATOHS— KlQHT  OP  APPEAI. 

1.  P.  executed  an  absolute  deed  for  his  land 
to  J.  P.,  in  consideration  of  |1.0(X)  cash,  dated 
June  1,  1893;  and  J.  P..  not  being  ready  at  tbe 
time  said  deed  was  executed  to  pay  the  caah. 
obtained  poaaession  of  the  deed  on  pretense 
that  he  wished  to  take  It  to  a  neighboring  town 
to  ahow  it  to  a  man.  and  at  the  same  time  ex- 
ecuted a  writing,  and  delivered  it  to  P.,  reciting 
the  purchase  of  tbe  land  for  11.900,  and  the  ex- 
ecution of  the  deed,  and  agreeing  tliat,  if  the 
sum  of  f 1.900  was  not  paid  to  P.  in  three  daya, 
then  the  deed  should  be  duU  and  void.  but.  If 
the  said  money  was  paid  as  aforesaid,  the  deed 
was  to  be  of  full  effect.  J.  P.  obtained  posses- 
sion of  said  writing,  and.  without  authority  of 
P^  changed  it  so  to  read  "June  ISth,"  instead  of 
"June  3d,"  and,  on  the  same  day  on  which  said 
deed  was  ezecated,  conveyed  said  land  to  O.  C. 


W.,  both  of  which  deeds  were  placed  on  recc 
but  no  part  of  the  purchase  money  was  e 
paid.  Said  deed  was  fraudulent  and  void 
to  P. 

2.  On  the  15th  day  of  Angust.  1893.  a  soil 
equity  was  instituted  to  set  aside  said  deed 
fraudulent  and  void  by  P..  making  J.  P.  and 
C.  W.  parties  defendant  After  process  in  a 
suit  had  been  served,  but  before  the  bill  1 
been  filed,  O.  C.  W.  executed  a  deed  for  a 
land  to  the  R.  O.  C.  &  C.  Co.  Said  compi 
thereby  became  a  pendente  lite  purchaser,  t 
took  said  land  subject  to  the  eauities  in  Hti 
tioa  in  said  bill,  and  was  bound  to  abide  by 
result. 

3.  On  the  23d  day  of  June,  1S93,  P.  eote 
Into  an  executory  contract  with  L.  H.  K.. 
which  he  agreed  to  sell  him  said  tract  of  h 
upon  the  terms  and  for  the  consideration  th< 
in  set  forth,  and  on  the  same  day  executed 
L.  H.  K.  a  power  of  attorney,  wherein  he 
cited  the  facts  in  regard  to  his  sale  to  J.  P., 
fraudulent  conduct  and  failure  to  pay  the  [ 
chaae  money,  and  also  as  to  the  sale  to  L.  H. 
and  authorized  L.  H.  K.  to  institute  and  pn 
cute  to  final  heating  a  proper  suit  In  equity 
his  name,  or  in  the  name  of  L.  H.  Kl,  ai 
might  appear  proper,  for  the  purpose  of  sett 
aside  and  annuiiing  said  deed  of  conveyance 
J.  P.,  the  deed  to  O.  C.  W..  and  any  other  c 
tracts  that  might  have  been  made  in  refere 
to  said  tract  of  land:  authorizing  said  L. 
K.  to  settle  any  and  ail  matters  of  di£ference 
tween  him  (P.)  and  J.  P.  (it  appearing  that  th 
were  several  matters  of  accoant  existing 
tween  P.  and  J.  P.).  and  to  attend  to  all  hi 
ness  affairs  of  his  generally.  Subsequently  J. 
paid  to  L.  H.  K.  $1,000  of  the  original  purch 
money  for  said  land,  which  P.  declined  to 
celve,  and  shortly  afterwards  brought  salt 
set  aside  his  deed  to  .T.  P.  as  frandolent  i 
void.  Htid,  that  in  the  circnmstances  of 
case,  and  in  view  of  the  facts  set  forth  on 
face  of  said  Dower  qf  attorney.  It  was  not 
intention  of  P.  to  authorize  L.  H.  K.  to  reef 
and  collect  said  purchase  money  from  J.  P..  i 
its  reception  by  L.  H.  K.  did  not  rati^  and  c 
firm  the  sale  to  J.  P.,  or  waive  the  effect  of 
frand. 

On  Reheating. 

An  administrator  with  the  will  annexed 

a  decedent  who  is  indebted  at  the  time  of 
death,  and  who  leaves  nothing  with  which 
satisfy  the  same  except  a  tract  of  land  wb 
has  been  obtained  from  him  by  fraud,  to 
aside  which  fraudulent  conveyance  from  hJn 
suit  bad  been  instituted  by  such  decedent,  i 
determined  adversely  to  him  in  the  drcoit  coi 
has  the  r'tuht  to  prosecute  an  appeal  from  ■ 
decree,  holding  that  a  purchaaer  from  9 
fraudulent  grantee,  indirectly,  during  the  pe 
ency  of  such  litigation,  was  an  innocent  | 
chaser,  and  entitled  to. hold  the  propertr. 

Brannon,  P.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Randolph  co 
ty;  Joseph  T.  Hoke,  Judge. 

Suit  by  Patrick  O'Connor  agalnat  J. 
O'Connor,  the  Roaring  Creek  Coal  &  Ct 
Company  and  others,  to  set  aside  conv 
ances  of  land  as  fraudulent.  From  a  dec 
in  favor  of  the  coal  and  coke  company.  It 
lu  Hecbmer,  plaintiff's  administrator  c  t. 
appeals.  Reversed. 

Samuel  T.  Woods  and  J.  A.  Bent,  f4»r 
pellant.    E.  D,  Talbott,  Brown,  Jackson 
Knight.  C.  F.  Teter,  and  Fred  O.  Blue, 
appellees. 

ENGLISH.  J.  This  wu  a  salt  la  equ 
brongbt  In  the  circuit  covrt  of  Randoi 
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county  by  Pstricfc  O'Connor  against  J.  P. 
O'Connor  and  O.  C-  Womelsdorff,  -wblch  Iltl- 
satlon  grew  out  of  tbe  following  state  of 
facto:  On  tbe  Utb  day  of  May,  1893,  Patrick 
O'Connor,  who  was  then  about  80  y^rs  of 
age,  entered  Into  an  executorial  contract 
with  bis  nepbew  J.  P.  O'Connor  for  tbe  sale 
of  206  aCTes  of  land,  wblcb  was  tbe  wbole 
estate  of  said  Patrick  O'Connor,  sitnated  in 
KandoljOi  eoun^,  in  tbe  Bearing  Creek  coal 
fifld,  at  tbe  price  of  91,80(^  one-half  of  which 
was  to  be  paid  when  the  land  was  run  out 
and  the  records  examined,  and  the  residue 
In  two  installments,  pi^rable  In  three  months 
and  six  months  from  the  date  of  the  deed; 
stating  that  96  was  paid,  and  the  residue  of 
said  half  was  to  be  paid  when  said  Patrick 
fulfilled  bis  part  of  the  contract  This  pa- 
per does  not  appear  to  bare  been  acted  upon 
l>y  either  party.  On  the  Ist  of  June,  1888, 
tbe  plaintiff  executed  to  J.  P.  O'Connor  a 
deed  for  this  land,  absolute  npcm  Ito  face. 
In  conalderatl(Hi  of  91.800  recited  in  tbe  deed 
as  In  hand  paid,  but  not  In  fact  paid  at  all, 
which  deed  was  acknowledged  before  the 
notary  who  wrote  It  on  that  day.  On  the 
same  day,  and  at  tbe  same  time,  said  J.  P. 
O'Connor  delivered  to  the  i^ntUf  a  writ- 
ten memorandum  signed  by  him,  reciting 
the  exccutton  of  the  deed,  stating  that  It  re- 
cited tiie  payment  of  the  purchase  money, 
and  agreeing  that  unless  said  John  P. 
O'Connor  brought  and  delivered  to  the  plain- 
titt  the  said  $1,900  by  the  8d  day  of  June 
following,  then  the  deed  waa  to  be  null  and 
TOld.  While  this  memorandum  dated  June 
1,  188S,  waa  In  poaseaslon  of  the  plaintiff 
and  after  the  time  In  which  John  P.  O'Coa- 
nor  was  to  pay  the  $1,900  In  order  to  have 
title  to  said  land,  he  obtained  imssesslon  of 
said  paper  from  the  plaintiff,  representing 
that  be  wished  to  »amlne  the  same,  and 
wrote  over  the  figure  "S"  the  figure  "16," 
tberehr  extending  the  time  In  which  be 
might  make  the  said  payment.  This  change 
is  admitted,  but  the  defendant  denies  that  It 
was  made  without  authority.  On  the  same 
day  John  P.  O'Connor  executed  a  deed  for 
this  land,  couTeying  the  same  to  O.  C.  Wom- 
elsdortf,  at  the  stated  price  of  fSti  an  acre 
(tbe  real  price  being  $15),  of  which  $3,687.- 
60  was  recited  as  paid  in  hand,  and  the  re- 
ceipt thereof  acknowledged,  $708.76  was  to 
be  paid  in  three  months,  and  the  like  sum  on 
the  let  of  December,  1893,  and  a  vendor's 
lien  waa  retained  to  secure  the  deferred  pay- 
ments. But  O.  0.  Womelfldortr,  the  grantee 
therein,  was  not  i^resent  and  never  saw  tbe 
deed,  nor  agreed  to  the  terms  thereof,  unless 
the  allegattona  of  the  deed  be  true,  until 
more  than  ten  days  thereafter,  when  tbe 
deed  was  recorded.  This  deed  was  acknowl- 
edged by  O'Connor  and  his  wife  on  June  S; 
1898.  These  deeds  were  both  recorded  In 
Randolph  county  on  the  lOtb  day  of  June, 
1898,  on  motl<m  of  John  P.  O'Connor,  who 
states  that  the  consideration  of  this  deed 
was  fixed  at  $26  an  acre.  Instead  of  $15,  be- 


cause said  Womeladorft  requested  it  to  be 
done.  On  June  28d  Patrick  O'Connor  made 
to  li.  H.  Keenan  an  executory  contract  under 
seal,  and  acknowledged  It  agreeing  to  sell 
him  this  land  at  $10  an  acre;  $1,000  to  be 
jnid  when  the  deed  was  delivered,  and  the 
residue  In  one  year.  This  paper  was  record- 
ed on  the  24th  day  of  June.  On  the  same 
day  Patrick  O'Connor  executed  to  said  Keen- 
an a  power  of  attorney,  reciting  tbe  execu- 
tion of  the  deed  to  John  P.  O'Connor  on  the 
1st  day  of  June,  1888,  conveying  tbe  2u 
acres  of  land  at  the  price  of  $1,000  cash,  the 
receipt  of  which  was  thereby  acknowledged 
I  as  paid;  and  reciting  that  he  had  taken 
I  from  John  P.  O'Connor  a  writing,  signed  by 
I  him,  showing  that  If  the  said  purchase  mon- 
ey was  not  paid  \ij  June  S,  1883,  the  deed 
was  to  be  null  and  void,  and  that  the  said 
purchase  mon^  had  never  been  paid,  and 
that  contraiy  to  agreem»kt  the  said  deed 
had  been  placed  on  record  In  tbe  clerk's 
office  of  Bandolph  county;  and  reciting  that 
he  was  Informed  that  John  P.  O'Connor  bad 
sold  said  land  to  O.  C.  Womelsdorff;  and 
stating  further  that  by  memorandum  in 
wrlUng  dated  June  28. 1888,  the  plaintiff  had 
sold  said  land  to  L.  H.  Keoian,  and  that  he 
was  entitled  to  have  the  same  convened  to 
him  free  from  the  claims  of  John  P.  O'Con- 
nor and  aald  Womelsdorff;  and  authorizing 
said  Keenan  to  institute  any  proper  suit  for 
the  purpose  of  setting  aside  and  annulling 
the  deeda  to  John  P.  O'Connor  and  to  said 
Womelsdorif,  and  any  other  contracts  that 
might  have  been  made  In  ration  to  raid 
land,  except  the  one  to  Keenan;  and  stat- 
ing that  Keenan  was  authorized  to  settle 
any  and  all  matters  of  difference  between 
the  plaintiff  and  raid  John  P.  O'Connor  and 
to  attend  to  all  hts  business  affairs  general- 
ly,—which  pi^r  was  recorded  oa  28tb  day 
of  June,  1898.  About  the  lltb  day  of  July. 
1888.  said  John  P.  O'Connor  paid  Keenan 
$1,000  of  the  raid  $1,900,  which  he  still  has; 
the  plaintiff  refusing  to  receive  it,  or  to  rat- 
ify the  action  of  Keenan  In  respect  thereto. 
The  bill  in  this  case  charges  a  combination 
and  consplra^  between  the  defendants  to 
cheat  and  defraud  the  plaintiff  out  of  the 
title  and  ownership  of  his  land,  and  prays 
that  their  deeds  may  be  aet  aside  aa  fraudu- 
lent and  void,  and  for  general  relief.  On  tbe 
iBt  day  of  September,  1883,  after  the  writ 
had  been  served  upon  the  aald  defoidante, 
but  before  the  bill  was  filed,  O.  C.  Womels- 
dorflf  conveyed  this  land,  deed  of  that 
date,  to  the  Roaring  Creek  Coal  ft  Coke  Com- 
pany, a  corporation,  which  assumed  the  un- 
paid purchase  money,  which  deed  wu  re- 
corded September  9,  1893.  At  the  January 
rules.  1884,  they  filed  an  amended  bill 
against  the  same  defendants,  together  with 
said  coal  and  coke  company,  to  set  aalde 
ito  aald  deed  as  void,  and  for  general  relief. 
On  the  14th  of  May.  1S86,  the  cause  was 
heard,  and  a  decree  rendered  holding  the 
deed  of  John  P.  O'Connor  fraudulent  and 


Digitized  by  Google 


27» 


S2  S0UTHEA8TERK  RHPORTER. 


(W.  Va. 


void  as  to  the  plalutiff,  but  holding  that  the 
Roaring  Creek  Coal  &  Coke  Company  was  an 
Innocent  purchaser  without  notloe,  and  that 
the  plaintiff,  as  against  that  company,  was 
not  entitled  to  have  bis  deed  to  John  P. 
O'Connor,  and  John  P.  O'Connor's  deed  to 
Womelsdorff,  and  Womelsdorff's  deed  to  said 
company,  set  aside,  or  the  title  restored  to 
him,  but  that  the  said  company  was  entitled 
to  have  the  title  confirmed  to  It;  and  fur- 
ther holding  that  by  reason  of  the  fraud  of 
John  P.  O'Connor,  of  which  the  court  found 
him  guilty,  he  was  entitled  to  reap  no  bene- 
fit or  pecuniary  profit  by  reason  of  his  sale 
to  Womelsdorff,  but  that  the  plaintiff  was 
entitled  to  the  full  benefit  thereof,  and  that 
of  the  $1,537,50  actually  paid  to  John  P. 
O'Connor  by  Womelsdorff,  |1,000  of  which 
went  to  Keenan,  he  should  account  to  the 
plaintiff  for  $509.31,  the  amount  thereof,  and 
the  plaintiff  should  have  the  privilege  of  a 
seUlement  with  said  Keenan  for  the  $1,000 
paid  by  John  P.  O'Connor  to  Keenan;  and 
ordering  Womelsdorff  to  pay  the  residue, 
$1,537.50,  with  Interest  from  June  1,  1803, 
to  the  plaintiff,— holding  that  the  actual 
price  Womelsdorff  paid  for  the  land  was  $15 
an  acre.  This  decree  further  provided  that 
upon  the  payment  of  this  money  by  Womels- 
dorff, his  vendee  should  have  the  land  dis- 
charged from  the  vendor's  Hen,  but,  If  de- 
fault was  made,  the  land  was  directed  to  be 
sold  In  the  manner  therein  prescribed;  and 
fiom  this  decree  the  plaintiff  ap^ed  for 
and  obtained  this  appeal. 

The  first  assignment  of  error  relied  upon 
by  the  appellant  Is  claimed  to  be  in  the  ac- 
tion of  the  circuit  court  holding  that  the  deed 
executed  by  said  Patrick  O'Connor  to  John 
P.  O'Connor  on  the  1st  day  of  June,  1S93, 
was  fraudulent  and  void  as  to  said  Patrick 
O'Connor,  but  that  the  Roaring  Creek  Coat 
&  Coke  Company  was  an  innocent  purchaser 
of  the  said  land,  without  notice  of  such  fraud, 
because  the  said  coke  company  was  a  pen- 
dente lite  purchaser,  and  was  not  entitled  to 
any  notice  of  the  pendency  of  this  suit,  un- 
der section  13  of  chapter  130  of  the  Code,  be- 
cause this  was  not  a  suit  or  proceeding  "to 
subject  real  estate  to  the  payment  of  any 
debt  or  liability,"  within  the  meaning  of  that 
section,  and  because  the  contract  and  power 
of  attorn^  between  Patrick  O'Connor  and  L. 
H.  Keenan  were  recorded.  In  which  Patrick 
O'Connor  expressly  repudiated  this  sa1(>  and 
the  sale  to  O.  C.  Womelsdorff,  and  directed 
the  Institution  of  proper  suits  to  vacate  the 
same. 

In  considering  this  assignment  of  error, 
let  as  first  look  to  the  question  ralsod  by  tlie 
fact  that  the  Roaring  Creek  Coal  &  Coke 
Company  purchased  this  land  from  Wouiels- 
durff  on  the  Ist  of  September,  18U3,  after  the 
suit  was  brought,  but  before  the  bill  was 
filed.  If  WonielsilorfT,  under  all  the  circum- 
stances of  this  case,  could  have  conveyed  this 
laud,  yet  said  coal  company  was  a  pendente 
lite  purchaser,  and  was  bound  to  take  the 


land  with  all  the  burdt^ns  sought  to  be  Impos- 
ed by  the  suit.    Upon  the  rineatlon  as  to 
whether  said  coal  company  In  this  Instance 
should  be  considered  a  pendente  lite  purchas- 
er, attention  is  called  to  the  case  of  Harmon 
V.  Byram's  Adm'r,  11  W.  Va.  511,  In  which 
case  the  second  point  of  tlie  syllabus  reads  as 
follows:    "H.  sued  out  a  summons  In  chan- 
cery against  B.  on  the  8d  day  of  January. 
1872,  which  is  served  on  the  0th  of  the  same 
month.    The  bill  Is  filed  at  February  rules 
following.  On  the  20th  of  January,  after  sum- 
;  mons  served,  and  before  bill  filed,  P.  pur- 
I  chases  the  whole  or  a  part  of  the  land  which 
I  is  proceeded  against  in  the  suit   Held,  that 
!  P.  is  a  pendente- lite  purchaser."   In  point  4 
;  of  the  syllabus  In  the  same  case  it  Is  held 
]  that  "every  person  purchasing  pendente  lite 
;  is  treated  as  a  purchaser  with  notice,  and  Is 
'  subject  to  all  the  equities  of  the  i>erson  un- 
;  der  whom  he  claims  In  privity;  and  It  makes 
no  difference  whether  the  purchaser  pen- 
dente lite  be  the  claimant  of  a  legal  or  equi- 
table interest,  or  whether  he  be  the  assignee 
of  the  plaintiff  or  defendant"    It  was  also 
held  by  this  court  in  the  case  of  Zane  v. 
Pink,  18  W.  Va.  083  (Syl.  point  1),  that: 
dinarily  the  decree  of  tiie  court  blnda  only 
the  parties  and  privies  in  representation  or 
estate,  but  he  who  purchases  during  the 
pendency  of  a  suit  is  held  bound  by  the  de- 
cree that  may  be  made  against  the  person 
from  whom  he  derives  title.    The  litigating 
parties  are  exempted  from  taking  any  notice 
of  the  title  so  acquired,  and  such  purchaser 
need  not  be  made  a  party.   This  rule,  how- 
ever. Is  modified  to  a  considerable  eitMit  In 
some  casee  by  our  statutes  In  relation  to  re- 
cording lis  pendens;  and  there  are  perhaps 
some  other  exceptions  to  the  rule,  In  part  ac- 
cording to  the  principles  governing  courts  of 
equity."  The  same  principle  Is  stated  In  the 
case  of  Lynch  v.  Andrews,  25  W.  Va.  751. 

Can  there  be  any  question  in  this  case  that 
the  Roaring  Greek  Coal  &  Coke  Company 
was  a  pendente  lite  purchaser  of  the  tract  of 
land  In  controversy  ?  The  purchase  was 
made  on  September  1.  1893,  the  suit  was  in- 
stituted on  the  15th  day  of  August  1898.  and 
the  process  had  been  served  before  this  pur- 
chase was  made  and  before  the  bill  was  filed. 
The  process  having  been  served  on  the  de- 
fendant Womelsdorff  on  the  18tb  day  of  Au- 
gust and  on  John  P.  O'Connor  on  the  23d  of 
August,  and  the  bill  filed  at  October  rules,  the 
lis  pendens  related  to  the  service  of  the  writ. 
From  that  time  the  suit  was  pending,  and 
the  said  Roaring  Creek  Coal  St  Coke  Company 
must  be  regarded  as  a  pendente  lite  purchns- 
i  er.  unless  the  statute  found  In  section  13  of 
chapter  130  of  the  Code  requires  that  under 
the  circumstances  of  this  case,  notice  of  th<r 
pendency  of  said  suit  ^ould  bare  been  re- 
corded lu  order  to  affect  said  purchaser.  Tbat 
section  provides  that  "the  pendency  of  an  ac- 
tion, suit  attachment,  or  proceedings  to  sul>- 
}ect  real  estate  to  the  payment  of  any  debt 
or  UaUlIty  upon  which  a  previous  Ilm  ahaD 
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■Dt  ban  been  aeqnlrat  la  some  one  or  moxe 
of  tlie  Biethode  pDuraibe4  bj  law  aball  not 
Und  or  affect  a  purobaaec  of  rach  real  ea- 
tate  for  a  raiaaMe  oontideratton  without  no- 
tlcek  iBlc8B  and  aalil  a  memoraadaiiB  setting 
forth  tiie  tlUe-of  tbe  canae,  the  oeort  In  which 
It  le  peaHix^  the  genetal  object  «(  the  salt, 
attaduaent,  or  otber  jtanenillin.  tibe  toeation 
and  quantity  of  tiie  laad  aa  near  >■  may  be, 
and  tte  name  of  the  panon  whoae  estate 
therein  to  Intended  to  be  affected  by  the  ac* 
tlon,  matt  attadunent,  or  inoceedliu^  shall 
be  filed  with  dark  of  the  coanty  court 
in  which  the  laad  la  sitoated,"  wbieh  la  re- 
quired to  be  recorded  wlthont  delay  la  tbe 
deed  book,  aad  indexed  la  tbe  aane  of  both 
[ttrtleB.  We  Itaid  the  doctrine  In  regard  to 
pnrcfaasenB  pend«ite  lite  stated  by  Story  In 
his  Bqalty  JarivpradcoMe  (volame  1*  p.  411,  { 
406),  where  the  aathor  says:  "It  Is  apon  sial- 
ic groands  that  every  maa  Is  presnmed  te 
be  attentlre  to  what  passes  la  the  courts  of 
justice  of  the  state  or  soTereigBlj  where  he 
resides.  And  therefore  a  purchase  made  of 
property  actoaJly  in  litigation,  pendeate  lite, 
for  a  Talnable  osatidecatlon,  and  without  any 
e^waa  ar  lavUed  notice  In  point  ot  fact,  af- 
fects ttK  pozdttser  tn  tbe  same  manner  as  if 
he  had  such  nottoe,  aod  be  will  according^ 
be  boood  by  the  Jndgmeut  or  decree  in  the 
anit;"  eltl8«  tbe  case  of  Tlltou  t.  Oofl^  98 
U.  8.  16S,  In  which  It  Is  held  that  "a  par- 
cbMMer  of  property  pendente  Ute  la  as  con- 
cltrtv«|y  bovad  by  tin  lasnlts  U  the  Utlga^ 
tlon  aa  If  he  had  torn  tbo  ootsct  been  a 
party  thereto."  Btocy,  In  Ae  sasne  rolnme 
(page  412,  i  40(^  aaya:  "Ordinarily  It  Is  true 
that  the  deoee  of  a  eonrt  binds  only  the 
parties  aad  tiietr  prlTtea  la  recweseatetlon  or 
eatate^  Bat  he  who  panAases  dnrlag  the 
peadency  of  a  aait  Is  btHA  boood  by  the  de- 
cree that  may  be  nutde  agalast  tiie  perstm 
from  whom  he  derives  title.  The  litigating 
parties  are  esempted  from  taking  any  notice 
of  t3ie  tltie  so  aeqalred,  aad  sadi  purchaser 
need  aot  be  madea  party  to  the  suit  Where 
there  la  a  real  aad  fair  purchase  wltiiout  any 
notice,  the  rale  aiay  operate  Tory  hardly.  But 
it  la  a  rule  fooaded  apon  a  great  pnUlc  pol- 
Icj,  for  othenrise  alieaatlans  made  during  a 
BUtt  mif^t  defeat  Ite  utiole  purpose,  and 
them  woald  ba  no  cad  of  litigation."  la  the 
case  of  White  t.  Peny,  14  W.  Va.  66,  Judge 
Oreen,  In  deUrerlag  the  o^nlon  of  the  court, 
qn  page  76,  ssjs:  *The  doctrine  lis  pen- 
dena,  however  aooessary,  la  harsh  la  Its  elfect 
apon  boaa  fide  pnrctaaaen,  aad  has  always 
beea  conllaed  la  Its  opoation  to  the  extent  of 
the  pcdicy  on  which  it  was  founded,—- that  Is, 
to  give  fifl  effect  to  the  jadgaieat  or  decree 
which  might  be  readwed  la  the  soU  depend- 
ing at  the  time  of  the  purchase  (the  Us  pen- 
dens).—and  It  aivlled  only  to  proceedings  di- 
rectly relating  to  the  thing  or  pn^perty  in 
qnaatlon.  •  *  •  This  suit  pending  at  the 
time  that  the  deed  was  made  by  Perry  to  the 
appellant  in  the  ease  before  as  was  an  action 
of  debt  to  recorer  a  personal  Jadipaent 


against  Peny.  Hie  ohlect  af  tbto  salt  was 
aot  to  sabject  Perry's  leads  to  sale.  Tbe 
suit  for  that  purpose  was  not  lastitated  tlU 
after  the  deed  had  hem  made  by  Peny  to 
Tolly»  and  duly  recorded.  The  rule  ot  Us 
pendHiB  has,  therefore,  no  a^t>llcati(u  la  this 
case."  the  ease  of  WUfong  t.  Johnson,  41 
W.  Va.  288.  23  B.  B.  780,— very  sfanllar  In 
suay  pdnte  to  the  one  under  consideration,— 
Holt,  J.,  in  d^Tcalng  the  opinion  of  the  cour^ 
on  page  287,  41  W.  Va.,  and  page  731,  28  S. 

says:  "Tim  erldenee  shows  that  these 
grantees  from  the  ded^ndant  Johnson  learn- 
ed through  an  ageat  who  examined  the  rec- 
ords for  them  that  Bamwd  O.  Johnson  had  a 
genersl  warrsaty  deed  for  the  laad  tn  can- 
tEOTer^r  from  the  detendante  to  the  petltkm, 
Mrs.  Wilfoog  and  fansband,  for  coaalderatioo 
(tf  fBO  In  hand  paid.  He  found  no  liens  or 
Judgments  agalast  the  laad.  and  oensidevcd 
Samaui  0.  Johnson's  title  to  the  laad  as  good 
aa  aay  maa's  title  «}uld  be  to  huid.  Bat  U 
he  had  looked  further,  and  In  the  other  clerk's 
office,  he  would  hare  found  a  suit  pending 
Cor  setting  aside  tbe  deed  of  which  he  speaks 
aa  obtelned  by  misrepresentation  and  fraud; 
aad  whether  he  looked  for  It  or  not  or,  hav- 
ing searched  tho  records*  failed  to  find  It, 
this  pending  salt  had  the  effect  of  notice  to 
his  iMindpat  This  doctrine  la  founded  on  the 
policy  that  real  property  which  la  veddcal- 
1y  sued  for  shall  abide  tho  result  of  the  suit; 
tor  otherwise,  by  stKcesslve  allenatloni^  tbe 
litigation  might  be  Indeflnltely  pmloiged  [dt- 
lag  Araold  t.  Oasner,  22  W.  Ta.  444;  Zaae 
r.  Flak,  18  W.  Va.  698;  Harmon  v.  Byram's 
▲dm*r,  U  W.  Va.  511J.  It  does  aot  come 
withia  the  letter  or  meaalng  of  sectloa  18-of 
(diapter  139  of  the  God^  requiring  a  aiemo- 
raadum  of  lis  peadeaa,  in  certain  cases,  to  iw 
recorded.**  In  determining  whether  It  was 
aecesBBi?  la  the  case  at  bar  to  record  a  Us 
pendms  in  order  to  affect  the  Boaring  Gredic 
Goal  ft  Ooke  Cktmpaay  with  notice  of  the  salt, 
it  la  aeoessary  we  should  refer  to  the  recatd; 
and  la  ee  doing  we  flad  that  the  object  of 
this  suit,  as  it  was  in  the  case  of  Wllfong  t. 
Johnson,  was  to  set  aside  as  fraudnleat  and 
Told  the  deed  nude  by  the  plaintiff  to  J.  P. 
O'Connor,  ud  by  J.  P.  O'Connor  to  Womels- 
dorll,  and  that  It  was  not  a  proceeding  to  sub- 
ject real  estate  to  the  payment  of  a  debt  or 
liability,  and  therefore  it  was  not  necessary 
to  record  a  Us  pendens  to  give  notice  to  the 
Roaring  Creek  Goal  &  Goke  Gorapany  of  the 
suit  which  was  prading  at  the  time  of  Ite 
purchaae.  Coansel  for  the  anireUees  coatMil 
that,  imder  the  tircnmateaces  ot  tills  case.  It 
was  necessary  to  recoM  a  Ua  peadeaa  to  ifin 
said  coal  company  notice,  aad  prevent  It  from 
being  an  innocent  purchaser,  sad  rely  upon 
tho  esse  ot  Do  Gamp  t.  Gamahan,  26  W.  Va. 
830.  A  reference  to  that  case,  bowerer, 
shows  that  it  was  an  attecbment  suit  In 
equity  to  subject  land  to  the  payment  of  a 
debt  The  third  point  of  the  syllabus  of  that 
case  reads  as  follows:  "Where  aa  attachment 
auit  to  equity  was  lastitated  to  sahfect  Uad  to 
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the  payment  of  a  debt  and  tlie  land  was  told 
ander  a  decree  in  said  cause,  and  a  deed  was 
made  for  the  property  to  the  pnrcbaser  at 
said  sale,  bat  after  the  levy  of  the  attach- 
ment the  debtor  conveyed,  for  a  valuable  con- 
sideration, the  ^nd  to  another,  and  no  Us 
pendens  was  recorded  as  Is  required  by  sec- 
tion 14  of  chapter  138  of  the  Code,  the  pur- 
chaser from  the  debtor  wlU  htdd  the  land 
as  against  the  purchaser  under  the  decree." 

In  the  light  of  the  rulings  above  quoted, 
my  conclusion  is  that  the  circuit  court  erred 
In  holding  that  the  Roaring  Greek  Coal  & 
Coke  Company  was  an  Innocent  purchaser  of 
the  20&  acres  of  land  tn  controversy,  and  that 
for  that  reason  the  plaintiff  was  not  entitled 
to  have  the  deed  from  J.  P.  O'Connor  to  O.  O. 
Womelsdorff  and  from  O.  C  Womelsdorff  to 
said  company  set  aside  as  to  said  company. 
The  finding  of  said  decree  that  tiie  deed  exe- 
cuted by  Patrick  O'Connor  to  J.  P.  O'Connor 
on  the  1st  day  of  June,  1893,  was  fraudulent 
and  void  as  to  Patrick  O'Connor  Is  not  com- 
plained of  as  error  by  the  appellant. 

Hie  remaining  question  for  discussion  In 
this  case  Is  as  to  the  proper  construction  and 
effect  of  the  power  of  attorney  executed  by 
the  plaintiff,  Patrick  O'Connor,  to  L.  H.  Keen- 
an.  It  seems  that  the  plaintiff  on  the  23d  of 
June,  1893,  made  an  executory  contract  where- 
by he  agreed  to  sell  him  this  same  205  acres  of 
land  at  f  10  per  acre.— $1,000  to  be  paid  when 
the  deed  was  d^vered,  and  the  residue  In  one 
year,— which  paper  was  recorded  on  the  24th 
day  of  June,  1893,  and  on  the  same  day  said 
Patrick  O'Connor  executed  to  said  Keenan  a 
power  of  attorney  which  reads  as  follows: 
••Whereas,  on  the  1st  day  of  June,  1893,  I  ex- 
ecuted a  deed  of  conveyance  to  John  P.  O'Con- 
nor for  a  certain  tract  of  land,  containing  205 
acres,  situated  in  Randolph  Co.,  W.  Va.,  on  the 
waters  of  Roaring  creek,  at  the  price  of  $1,900 
cash,  and  acknowledged  the  receipt  of  the 
payment  of  said  money  to  me  in  said  deed, 
and  took  from  the  said  O'Connor  a  paper  writ- 
ing, signed  by  bim,  showing  that  if  the  pur- 
cliase  money  aforesaid  should  not  be  paid  to 
me  by  the  8rd  day  of  June,  1803,  then  the 
deed  was  to  be  noU  and  void;  and  whereas, 
the  said  O'Connor  has  never  paid  me  the  saJd 
purchase  money,  anu  has,  contrary  to  the  said 
agreement  in  writing  with  roe,  placed  the  said 
deed  of  conveyance  on  record  In  the  clerk's 
office  of  the  county  court  of  said  county,  and, 
as  I  am  Informed,  has  sold  said  land  to  one 
O.  C  Womelsdorff;  and  whereas,  by  contract 
In  writing  bearing  date  of  June  23rd,  1893,  I 
have  Bold  said  tract  of  land  to  L.  H.  Keenan, 
who  Is  entitled  to  have  the  same  conveyed  to 
him  free  from  the  claims  of  the  said  O'Con- 
nor and  Womelsdorff,  or  either  of  them: 
Now,  therefore,  I  hereby  authorize  the  said 
Keenan  to  institute  .md  prosecute  to  a  final 
hearing  a  proper  suit  In  equity  in  my  name 
and  his  name,  or  In  the  name  of  either,  as  it 
may  appear  proper  to  do  for  the  purpose  of 
setting  aside  and  annulling  the  said  deed  of 
couTeyance  to  the  sahl  O'Connor  and  the  deed 


of  conveyance  to  the  said  Womelsdorff,  and 

any  other  contract  or  deeds  of  conveyance  thai 
may  be  made  or  have  been  made  In  reUUton  to 
the  said  tract  at  land,  other  than  the  one  made 
by  me  to  the  said  Keenan,  and  that  said 
Keenan  is  authorized  to  setQe  all  matters  of 
difference  between  me  and  the  aald  0*0<MUior, 
and  attend  to  all  bualneaa  affairs  of  mine  gen- 
erally. Witness  my  hand  and  aeal  June  24tb, 
1803.  [Signed]  Patrick  O'Connor.  [SeaL]" 
Which  power  of  attorney  was  duly  acknowl- 
edged and  recorded.  It  appears  from  the  tes- 
timony <tf  L.  H.  Keenan  that  he  entirely  Ignor- 
ed the  executory  contract  between  hhnself 
and  Patrick  O'Connor,  because  he  states  that 
some  time  subsequent  to  the  date  thereof  he 
tried  to  sell  said  land  to  O.  0.  Womelsdorff, 
simply  as  the  agent  of  Patrick  O'Connor.  It 
appears  from  the  testimony  of  L.  R  Keenan: 
That  on  the  11th  day  of  July,  1883.  he  met 
J.  P.  O'Connor,  the  defendant,  and  told  hhn 
that  tbe  $1,900  cash  that  was  to  be  paid  by 
him  to  Patrick  O'Connor  had  not  been  paid, 
and  he  wanted  to  collect  the  same.  After 
discussing  the  transaction,  J.  P.  O'Ccmnor  satd 
that  he  would  pay  $1,000,  which  sum  he  did 
pay  that  day.  and  was  to  execute  bis  note  (or 
the  remaining  $900,  to  bear  date  July  11, 1893. 
with  Interest  with  good  security,  to  be  ap- 
proved by  Patrick  O'Connor.  He  was  to  have 
a  few  days,  or  a  reasonable  time,  in  which  to 
make  such  note  and  give  security.  He  was 
to  give  as  security  on  the  note  Candcriph  Phil- 
lips and  others.  He  received  the  $1,000,  and 
deposited  it  in  the  bank  In  the  name  of  "L.  H. 
Keenan,  attorney  for  ^trick  O'Connor."  He 
told  Patrick  O'Connor  what  he  had  done,  and 
O'Connor  said  that  was  not  in  accordance  witli 
the  deed  and  agreement  and  he  would  not  ac- 
cept It  That  he  met  John  P.  O'Connor  hi 
Klkina  some  time  subsequent  and  told  him 
what  Patrick  O'Connor  had  said.  He  replied 
that  he  would  not  pay  the  remaining  $900. 
or  execute  the  said  note,  until  certain  equitable 
defects  in  the  title  to  the  property  had  been 
cured,  for  which  he  had  brought  a  suit  oi 
was  about  to  bring  a  suit  to  quiet  the  said 
title.  That  he  said  to  him  that  he  had  lietter 
pay  the  amount  and  he  reified,  "No;  I  have 
the  old  man  fast  and  I  propose  to  hold  him." 
Patrick  O'Connor,  In  bis  deposition,  when  ask- 
ed to  state  whether  or  not  he  ever  authorized 
any  one,  particulariy  L.  H.  Keenan,  attorney 
at  law,  to  collect  of  the  defendant  J.  P.  O'Cod- 
nor  the  sum  of  $1,000.  as  part  payment  by 
said  O'Connor  to  him  for  the  said  206  acres 
of  land  sold  to  aald  J.  P.  O'Connor,  denied 
that  he  bad  given  any  such  authority. 

This  brings  us  to  the  question  whether  said 
power  of  attorney,  executed  in  the  circum- 
stances surrounding  Its  execution,  authorized 
said  Keenan  to  collect  said  purchase  money. 
In  the  case  of  Dyer  v.  Duffy,  39  W.  Va.  149. 
19  S.  E.  540  (Syl.  point  5),  this  court  held  that 
"one  dealing  with  an  agent  acting  under  writ- 
ten power  Is  taken  to  deal  with  the  power 
spread  out  before  him,  and  must  inspect  it,  to 
see  whether  the  agent's  act  Is  authorized  hj 
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the  powtt."  Folnt  6  of  the  same  caw  bxMz 
that:  "One  deallnc  wftti  a  special  agent  does 
so  at  his  perlL  He  must  he  careful  to  see 
that  the  agent's  authority  corefs  the  act  he 
does.*'  The  appellee,  tai  his  brief,  relin  upon 
flie  caae  ot  Button  t.  Dewing  (recently  de- 
cided) as  B.  B.  187,  where  it  was  held:  H 
one^  with  knorriedge  of  a  fraud  which  would 
relieve  him  from  a  coatnet,  goes  on  to  oe* 
cnto  It,  he  thereby  confirms  it,  and  cannot 
get  rdlef  sgalnst  it.  He  has  bnt  tme  electton 
to  confirm  or  repodiatB  the  contract,  and.  If 
he  elects  to  confirm  lt»  he  Is  finally  bomid  by 
it."  Now,  when  we  take  Uiis  power  of  at- 
tomey  by  the  tOnr  comers  and  read  It,  we 
perctire  that  Patrick  O'Coukht,  Instead  of  rec- 
ognising and  ainwoTlng  said  oonTeyance  to 
John  P.  O'Cramw,  deariy  repudiates  tt,  and 
anthOEtaes  aald  Tg«M«iin  to  Institnte  and  prose- 
cute to  final  heuing  a  proper  suit,  either  in 
said  Keoian's  name  or  Us  own,  fOr  the  par- 
pose  of  setting  aadde  and  annnUlng  said  deed 
of  ccoiTeyance,  and  on  the  16tb  day  of  August, 
1898,  this  salt  was  InstttDted  for  that  pur- 
pose in  the  name  of  said  Patrick  0*OoDn«. 
Now,  If  It  had  been  the  Intention  of  said  Fat- 
rick  O'Connor  that  said  Keenan  ibonld  col- 
lect tlUs  pnrdiase  money  ftom  J.  P.  OOonnor, 
and  to  ratify  and  confirm  said  sale  to  him,  he 
certainly  would  not  hare  antborlied  said  suit 
to  set  atide  and  amral  said  dead  of  conTey- 
anc^  nor  would  he  hate  objected  to  recdvlng 
the  91,000  whldt  was  paid  to  Keenan.  And, 
farther,  tt  appears  from  the  testimony  that 
there  wen  Tarioos  matters  of  acconnt  existing 
between  said  Patrick  and  J.  P.  0*Cann», 
which  most  hare  been  Intended  In  said  power 
of  attorney,  where  tt  speaks  of  setUlng  an 
matters  of  difference  between  them.  The  said 
Patrick  having  denounced  the  transaction 
with  J.  P.  88  tainted  with  fraod,  and  directed  a 
salt  to  aet  it  aside,  he  sarely  did  not  intend  in 
the  same  Instniment  to  go  on  and  rati^  and 
atOrm  it;  and  then  the  testimony  shows  that 
Patrick  O'Connor,  as  soon  as  he  was  Informed 
of  the  fact  that  J.  P.  aConnor  had  paid  the 
91,000  to  Keenan,  refused  to  recdve  It,  and 
repudiated  the  transaction.  Altbongh  Keenan 
may  have  held  an  encntory  contract  from  Pat- 
rick O'Connor  for  this  tract  of  land,  this  par- 
chase  money  ($1,800),  even  If  the  deed  had 
been  properly  deUveied  to  J.  P.,  and  the  trans- 
action had  been  free  from  fraud,  was  not 
coming  to  Keenan,  and  he  could  not  receive 
ft,  onless  specially  autbrarbed  so  to  do;  and. 
In  my  oplnton,  he  was  not  so  authorized  by 
said  power  of  attorn^.  See  Carry  t.  Elale, 
16  W.  Va.  867,  where  It  Is  held  that:  "Where 
a  person  deals  with  an  agent,  It  Is  his  duty  to 
ascertain  the  extent  of  the  agency.  deals 
with  him  at  hia  own  risk.  The  law  presumes 
Una  to  know  the  limit  of  the  agents  power, 
and,  if  the  agent  exceeds  his  antbori^,  the 
contract  will  not  bind  the  principal,  but  will 
bind  Uie  agent"  Keenan  says  In  his  teBt^ 
mony  that,  subsequent  to  the  date  of  his 
executory  contratrt  with  Patrick  O'Connor,  be 
tried  to  sell  this  land  to  O.  C.  Womelsdorff, 


simply  as  the  agent  of  Patrick  O'Connor,  thus 
sbowhig  that  he  utterly  Ignored  the  executory 
eontrAct  between  himself  and  Patrick  O'Oon- 
nw.  It  appears  In  this  case  that  J.  P.  O^Con- 
nor  had  obtolned  this  deed  from  his  tdd  un- 
nearly  80  years  of  age,  by  representing 
that  be  wished  to  show  It  to  some  man  In 
Beveriy;  that  he  was  to  return  It  in  three 
days.  If  the  purchase  money  was  not  paUL 
But,  without  waiting  (me  day,  he  conv^ed 
the  land  to  Womelsdorff,  for  a  consideration 
near^  double  what  he  was  to  pay  for  it  More 
than  a  month  after  he  received  the  deed  and 
conveyed  the  land  to  Womelsdorif,  becoming 
aware  of  the  existence  of  this  power  of  attor- 
ney, he  paid  $1,000  to  said  Keenan,  with  a  view, 
no  doubt  ot  tfaneby-  secnriiv  a  ratification  of 
the  deed  he  had  obtained  by  fraud.  Bat  Pat- 
rick O'Oonnor  refused  to  accept  It^  and  0i»e- 
by  repudiated  the  aet  of  s^  Keenan  In  re- 
celying  the  same  as  soon  as  he  was  Informed 
of  tbe  fact  and  in  a  short  time  tbne«fter 
Instituted  a  suit  to  set  aside  said  deed  on  ac- 
count of  the  firaudulent  manner  In  urtdch  It 
was  obtained.  This  prompt  action  cm  tiie 
part  of  Patrick  O'Connor  clearly  Indicates  that 
it  was  never  his  intention  to  ratify  said  deed, 
or  autborbe  the  collection  of  said  purchase 
money.  Xbat  the  sum  of  $1,000  was  paid  to 
Keenan  by  J.  P.  O'Connor  irith  the  Intention 
of  thereby  ratU^rhig  the  sale  Patrick  O'Gon- 
nor  to  hims^  is  manifest  fnan  the  fact  fliat 
when  Informed  that  Patrick  would  not  ac- 
cept the  and  being  told  by  Keenan  he 
had  better  pay  the  other  $900,  he  replied,  "No; 
I  have  the  old  man  fast  and  I  propose  to 
hold  Um." 

My  oondnslon  Is  that  the  circuit  court  erred 
in  holding,  in  the  circumstances  of  this  case, 
that  the  Boaring  Creek  Goal  &  Coke  Com- 
pany was  an  Innocent  purdiaser  of  the  land 
in  controversy;  and  said  drcult  court  having 
(as  I  think,  properly)  found  that  the  deed  dated 
the  let  day  pf  June,  1893,  from  Patrick  O'Con- 
nor to  the  defendant  3.  P.  O'Connor  was 
fraudulent  and  void  as  to  the  plaintiff,  said 
J.  P.  O'Connor  derived  no  title  thereby,  and,  as 
a  matter  of  course,  could  confer  n<Hie  upon  O. 
C  Womelsdorff;  and  the  aald  J.  P.  O'Oonnor, 
having  derived  no  title  to  said  land,  owed  no 
purchase  money  to  Patrick  O'Connor;  and,  as 
said  Patrick  O'Connor  refused  to  accept  any 
purchase  money  from  him,  he  in  no  manner 
ratified  or  validated  said  deed;  and  the  circuit 
court  erred  In  holding  that  said  Patrick  O'Oon- 
nor was  entitled  to  any  portion  of  the  $1,000 
paid  to  said  L.  H.  Keenan,  or  to  any  portion 
of  the  purchase  money  remaining  unpaid. 
For  these  reasons  the  decree  complained  of  Is 
reversed,  with  coats,  except  so  far  as  it  holds 
that  the  deed  dated  June  1, 1893.  from  Patrick 
OConnor  to  J.  P.  O'Connor,  was  ftaudulant 
and  void  as  to  plaintiff. 

On  Rehearing. 

(Nov.  20.  180a) 

On  the  12th  of  February,  1898,  a  rehearing 
was  allowed  on  the  motion  of  the  Roaring 
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Cre^  OoaJ  ft  Gofce  Company.  On  Jane  8, 
1808,  the  case  vaa  reheard  and  iubmltted. 

Tbe  first  point  relted  on  by  ttte  petitioner 
to  entitle  It  to  a  rehearing  of  the  cause  was 
that  the  decision  had  been  baaed  on  an  appeal 
obtained  by  the  administrator  with  the  will 
annexed  of  Patrick  O*0onnor,  deceased,  who, 
It  was  claimed,  had  no  standing  In  court  to 
raise  the  question  considered  and  decided. 
It  was  alleged  In  the  bill,  and  undented  In  the 
answer,  that  the  plaintiff,  Patrick  O'Connor, 
was  at  the  time  of  ffllng  said  bill  over  90 
years  of  age,  and  bad  no  borne  or  means  of 
SQpport,  his  <Hily  property  being  the  206-acte 
tract  mentioned  In  tbe  UU.  At  tbe  time  the 
decree  was  rendered  In  the  circuit  court, 
which  was  appealed  from,  said  Patrick  0'Con> 
nor  was  still  In  life.  After  his  death  the  ap- 
pelant was  dtdy  appointed,  and  gave  bond, 
aa  bis  administrator  with  the  will  annexed. 
When  John  L.  Hechmer  took  upon  himself 
tbe  duties  of  administrator,  he  represented  an 
estate  -rnHb  a  considerable  Indebtedness  exist- 
ing against  It,  and  the  only  source  to  which 
he  could  look  for  Its  satisfaction  was  the  pro- 
ceeds of  said  land  which  had  been  contracted 
to  be  sold  by  his  testator;  and,  while  tbe 
drcolt  court  held  that  the  tlQe  had  been  ob- 
tained from  said  testator  by  fraud,  it  further 
b^d  that  the  land  was  then  In  the  hands  of 
the  Roaring  Greek  Company,  an  Innocent  pur- 
chaser, and  the  estate  ot  Patrick  O'Connor 
was  only  entitled  to  the  proceeds  arising  from 
the  transfer  of  the  fraudulent  title  acquired 
from  J.  P.  O'Connor  through  O.  C.  Womels- 
dorff.  Although  J.  P.  O'Oonnor  committed  a 
fraud  on  his  uncle,  It  Is  nevertheless  true  that 
Patrick  O'Oonnor  contracted  to  sell  him  the 
land,  and  when  that  contract  was  vitiated 
by  fraud  he  contracted  to  sell  It  to  L.  H.  Kee- 
nan.  What  rffect  did  this  contract  have  upon 
the  estate?  The  autiiorltles  say  that,  when 
land  la  artlded  to  be  sold.  It  becomes  person- 
alty. On  this  question  Story's  Bqulty  Juris- 
prudence (section  1212)  saysi  "Another  class 
of  cases  Illustrating  tbe  doctrine  of  Implied 
trusts  Is  that  wbldi  embraces  what  is  com- 
monly called  the  'equitable  conversion  of 
property.*  By  this  Is  meant  an  Implied  or  eq- 
uitable change  of  property  from  real  to  per- 
sonal, or  from  personal  to  real,  so  that  each 
is  considered  transferable,  transmissible,  and 
descendible  according  to  Its  new  character, 
aa  It  arises  out  of  the  contracts  or  other  acts 
and  Intentions  of  the  parties.  This  change  Is 
a  mere  cousequence  tyt  the  common  doctrine 
of  courts  of  equity,  that,  where  things  are 
agreed  to  be  done,  they  are  to  be  treated  for 
many  purposes  as  If  they  were  actually  done. 
Thus,  aa  we  have  already  had  occasion  to  con- 
dder,  where  a  contract  Is  made  for  the  sale 
of  land,  the  vendor  Is,  In  equity,  Immediately 
deemed  a  trustee  for  the  vendee  of  the  real 
estate,  and  the  vendee  Is  deemed  a  trustee 
for  tbe  vendor  of  the  purchase  money.  Under 
such  circumstances,  the  vendee  Is  treated  as 
tbe  owner  of  the  land,  and  it  is  devisable  and 
deecendible  as  his  real  estate.  On  tbe  other 


hand,  the  money  Is  treated  as  personal  estate 
of  the  vendor,  and  Is  subject  to  Ufce  modes 
of  dlBpocttlon  by  him  as  other  penonaUy.  and 
Is  dlstributfUde  in  tbe  atme  manner  on  his 
death.  So,  land  articled  to  be  told  and  turn- 
ed Into  money  Is  reputed  money,  and  money 
articled  <x  bequeathed  to  be  luveated  Is  ordi- 
narily deemed  to  be  land."  Yet  the  Boorlng 
Creek  Coal  A  Coke  Company,  which  claims 
to  have  been  an  hmocent  purchaser  Indirectly 
from  Patrick  O'Connor,  in  Its  petition  for  a  re- 
hearing, InalatB  that  tbe  proceeds  of  this  tract 
of  land  are  still  realty,  and  for  that  reascn 
the  administrator  had  no  right  to  apidy  for  or 
obtain  this  af^aL  When  the  administrator 
assumed  bla  trust,  he  took  tin  estate  aa  be 
then  found  It  Debts  existed  agalnat  it,  as 
appears  friHn  the  testimony  and  the  will,  if 
we  may  look  to  it  Cor  that  purpose,  and  the 
proceeds  of  this  land  w^  all  he  had  to  kMk 
to  for  tbelr  Ilquldatkia.  Where  the  personal 
estate  of  a  decedent  Is  Insufficient  for  the  pay- 
ment of  his  debts.  Code,  c.  88, 1  7,  aHowa  the 
administrator  to  prwecate  a  suit  in  equity  to 
subject  the  real  estate  to  tbe  payment  there- 
of. When  this  administrator  looked  to  the 
records,  be  found  a  decree  of  the  dmdt  court 
of  Randolph  county,  holding  that  the  deed  ex- 
ecuted by  Patrick  O'Connw  to  the  defendant 
dated  June  1,  189S,  was  frandulent  and  void 
aa  to  Us  testator,  Patrldc  O'Connor,  bat  that 
the  Roaring  Creek  Ooal  A  Ooke  Company  was 
an  Innocent  purchaser  for  value  without  no- 
tice, and  the  plaintiff  was  not  entitled  to  have 
the  deeds  from  hlmaelf  to  J.  P.  O'Cwmor,  and 
fnnn  J.  P.  O'Connor  to  O.  C.  Womeladorfl 
and  from  Womdsdoifl  to  said  coal  and  coke 
company,  set  adde,  and  tbe  title  and  poaees- 
slon  of  said  lend  restored  to  him,  but  that 
said  company  was  oatttled  to  have  Us  tltk 
and  poisesakm  through  said  deeds  confirmed 
to  it  I  have  wdeavored.  In  tike  opinion  above 
quoted,  to  show  that  said  coal  and  coke  com- 
pany was  a  pendente  lite  pmrhaapr,  and  for 
that  reason  bound  by  the  reault  of  the  pend- 
ing litigation,  and  for  the  same  reaaon  oould 
not  be  properly  held  an  Innocent  pnrduwer 
without  notice;  and  I  refer  to  and  adopt  aid 
former  opinion,  so  far  as  It  dlscnsaea  said 
question,  and  tbe  eoncluBlon  then  reached,  as 
w^.  Said  administrator  then  found  said  land 
In  the  poawasioD  of  aald  coal  and  coke  com- 
pany under  a  fraudulent  conveyance  confirm- 
ed by  an  erroneous  deccee.  What  was  he  to 
do?  A  rerlew  of  the  facte  in  the  light  of 
law  convinced  him  at  onee  that  the  legal  title 
was  not  In  said  company.  The  decree  before 
him  held  that  the  deed  executed  by  Patrick 
O'Connor  to  the  defendant  J.  P.  O'Connor  was 
fraudulent  and  void  as  to  the  plalntUf.  An  a 
conseqn«ice,  the  deed  from  J.  P.  O'Oonnor  to 
Womeladorff  was  void,  aa  J.  P.  O'Oonnor 
could  not  conv^  title  he  did  not  possess. 
Counsel  for  said  company.  In  their  petition  for 
rehearing,  and  argument  for  the  support  of 
the  same,  contend  that  the  adminlBtrmtor 
with  thf>  will  annexed  has  no  standing  to  pros- 
ecute this  api>eal  la  his  own  same  to  set  a^e 
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deeds  to  real  estate,  and  relDTest  tti^  title  la 
the  beira  of  tbe  devisee  ot  the  defendant. 
Xow,  In  the  first  place,  no  title  haa  ever  vest- 
ed in  said  cool  and  eokc  cranpany,  for  tbe  rea- 
son that  It  waa  mauif^stly  a  pendente  lite 
pnnrhaser.  and  the  title  of  its  vendor  baa  been 
beld  to  be  void  as  a  result  of  tbe  litigation 
lieudlng  at  the  time  It  became  a  purchaser. 
iiow,  it  this  appeal  duuld  be  snccessftdly 
prosi>cnted  by  tbe  administrator,  the  result 
would  (Hily  be  to  remove  a  cloud  from  the 
title  to  the  land  la  controTeray,  by  holding  tbe 
title  claimed  by  said  company  to  be  void  aa  a 
pt^ndente  lite  porcbaser,  the  circuit  court,  as 
I  have  said,  having  hdd  tbe  title  of  John  P. 
O'Connor  fraudulent  and  void;  and  Im  that 
reawn  be  could  confer  do  valid  title  upon 
WduielEklorff,  imder  whom  the  said  company 
elulms.  Tbat  would  leave  tbe  land  artlded 
to  l>e  sold  to  L  H.  Keenan  tf^r  tbe  agree- 
ment made  between  Patrick  O'Connor  and 
said  Keenan  dated  June  28,  1603,  which 
agreement  was  recorded  on  the  next  day,  for 
a  consideratfam  of  $10  per  acre. 

Attention  Is  called  In  the  brief  of  counsel 
for  said  company  on  a  rehearing  to  an  error 
-committed  In  stating  a  fact,  to  wit,  as  to  said 
Keenah  oideavoring  to  sell  said  land  to  O. 

WomeliKlorfF  aftw  the  date  of  the  above- 
nientifmed  agreement.  Tikis  was  an  error 
committed  by  Inadvertmce,  and  tbe  Interoice 
drawn  from  It  was  also  erroneous;  but  It  is 
Immaterial,  and  does  not  affect  the  case. 
This  land  was  articled  to  be  sold,  and  for  that 
reason  must  be  regarded  as  personalty,  and 
the  admtnlBtrator  surely  bas  a  right  to  clear 
away  these  false  and  fraudulent  titles  which 
inctimber  tbe  estate  ^Icb  it  Is  his  duty  to 
jidmlnlster.  His  success  In  this  case  will  not 
hare  the  ettect  of  restoring  tbe  property  to  the 
lieirs  at  law,  but  wiU  give  it  to  the  persmial 
roprerantatlve  to  be  administered.  I  am 
rtii*refore  of  ajdnlon  tbat  tbe  administrator 
has  the  right  to  prosecute  this  appeal. 

Having  expressed  my  views  as  to  said  com- 
pany being  a  pendente  lite  purchaser  in  the 
opinion  above  quoted,  I  adopt  said  opinion, 
oxcept  so  fiir  as  herein  corrected,  and  on  this 
robearlng  bold  that  said  Soaring  Creek  Coal 
&  Coke  Company  was  a  pendente  lite  purchas- 
er, and  bound  by  the  result  of  the  litigation 
tlien  pending  between  said  parties  In  said 
aitlt.  and  was  not,  therefore,  an  innocent  put- 
chaser.  The  decree  com[dained  of  must  there- 
fore be  reversed,  and  tbe  cause  remanded, 
with  costs. 

BnANXOX,  P.  (dlssentlnff).  I  think  the  ap- 
peal oiigbt  to  be  dismissed  becanse  tbe  ad- 
ministrator cannot  maintain  It.  The  heirs 
nliotilfl  have  sued  it  out.  When  tbe  deeds  are 
nnniilled,  they  get  back  title;  not  tbe  admin- 
I'Htrntor,  He  is  administrator  with  will  an- 
nexed, but  the  bill  does  not  show  that  it  vests 
any  tltie  to  land  In  the  administrator.  The 
will  Is  produced  only  wltli  the  pptltiun  for 
rehearing,  and  was  not  a  part  of  the  record, 


but  it  vests  no  estate  In  land  In  the  adminis- 
trator. Tbe  bill  was  fi.led,  not  to  enforce  pur- 
chase money,  but,  repudiating  the  sale  and 
purchase  tuomy.  It  sought  only  to  annul  the 
deed  and  reclaim  tbe  land.  The  appeal  seeks 
to  reverse  the  decree  because  It  did  not  give 
land  by  canceling  the  deed,  and  because  It 
gave  O'Connor  money.  Tbe  very  feature  of 
its  giving  purchase  money  Is  repudiated,  and 
assigned  as  error.  I,  therefore,  cannot  see 
how  tbe  appeal  can  be  sustained  (as  ft  is  ih 
the  opinion  prepared  by  Judge  ENGLISH)  on 
the  Idea  of  a  trust  arising  txom  tbe  sale  In 
bebaU  of  O'Connor  tor  tbe  purchase  money, 
when  tbat  sale  Is  alleged  to  be  void  for  fraud, 
and  the  plaintiff  doee  not  go  for  purchase 
money,  but  repudiates  it,  and  goes  for  land 
only.  An  administrator  cannot  prosecute  an 
appeal  from  a  Judgment  In  a  case  involving 
title  to  land.  Vail  v.  Lhtdsay,  67  Ind.  528. 

I  doubt,  too,  on  anoUier  point  Tbe  power 
given  by  O'Connor  to  Keenaa  contemplated 
either  a  suit  to  cane^  the  deed,  or  a  com- 
promise with  John  O'Connor,  as  Keenan 
might  choose,  and  not  solely  by  a  suit.  If  so, 
his  arrangement  with  John  was  a  couflnna- 
tion  of  tbe  deed,  as  it  was  an  election  to  take 
tbe  purchase  money  and  condone  tiie  fraud. 
Button  v.  Dewing.  42  W.  Va.  a»l,  20  S.  B.  107. 
Again,  if  Patrick  OTonnor  made  a  sale  of  tbe 
land  to  Keenan,  as  tbe  power  says  he  did,  why 
could  not  Keenan,  as  owner  of  the  land,  take 
the  purchase  money  nnder  tbe  deed  to  John, 
and  thus  confirm  that  deed?  Patrick  had  got- 
ten, or  would  get,  pay  for  tbe  land  from  Kee- 
nan, under  tbe  sale  to  taJm;  and  Keenan 
would  be  entitled  to  sue  for  the  land,  or  take 
the  purchase  money  from  John  In  lieu  of  It 
I  have  not  examined  this  feature  of  the  case 
minutely,  but  it  so  comes  to  my  mind. 


STATE  T.  SPONAUGLK  et  tl. 

(Supreme  Court  of  Appeals  of  West  VirgiDift. 
Not.  30.  1898.) 

Cokstitdtiohal  Law-'Taxation— FoBrBrroRis— 
Dob  Peocisb  or  Law— Tax  Titls — T'aliditt— 
LAcnis— Tax  Salb— Warkaxtt— EsTOPntL. 

1.  That  clanse  of  section  6.  art.  13,  of  the  state 
onnstitntioD,  forfeiting  land  for  the  failure  of 
tlie  owner  to  enter  it  for  taxation,  is  not  in  vio- 
lation of  that  clause  of  the  fourteenth  amend- 
ment to  tbe  federal  constitutioD  reatraining 
states  from  depriving  Bny  person  of  life,  liberty, 
or  property  without  due  prncpss  of  law. 

2.  The  fourteenth  anieniiiuiL'nt  to  the  federal 
constitution  docs  not  itself  define  "due  process 
of  iaw."  What  was  auch  before  its  adoption 
continues  such.  It  does  not  prohibit  a  state 
from  future,  new  lef;islatioD.  actioii,  or  proceed- 
iags  necesisary,  in  its  judgment,  in  the  adminis- 
trution  of  its  government,  so  It  bear  alike  on 
all  similarly  circumstanced,  and  be  not  unusual, 
oppressive,  or  arbitrary  sction,  assailing  the  as- 
buntinl  cijihts  of  the  person, 

3.  Due  process  of  luw  does  not  always  require 
judicial  hearing.  It  does  in  matters  of  purely 
jndicial  nature,  but  not  in  matters  of  taxation 
or  matters  purely  administrative. 

4.  It  is  with  the  surnvme  I'ourt  of  the  United 
States  to  determine  finally  whether  legislation 
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or  action  nnder  state  autborltr  a  Am  pioessa 

of  ]flW. 

5.  What  is  due  process  of  law  ? 

6.  Inches  will  not  bar  a  landowner  from  as- 
sailinr  a  tax  sale  of  bis  land,  wbea  tbere  is  no 
actual  possession  under  the  tax  title. 

7.  Laches  is  not  imputable  to  the  state.  Stat- 
utes of  limitation  now  run  against  the  state. 

8.  A  sale  of  land  for  taxes  is  without  war- 
ranty by  the  state,  and  it  is  not  prevented  there- 
by from  setting  ap  its  right  under  forfeiture 
for  omission  to  enter  the  land  for  taxes  either 
before  or  after  the  tax  sale. 

9.  If  a  sale  for  taxes  is  made,  and  the  tax 
purchaser  pays  taxes  thereafter,  the  receipt  of 
such  taxes  will  not  operate,  oo  the  theory  of  es- 
toppel In  pais  by  conduct,  to  prerent  the  state 
from  tettlnr  np  against  the  tax  purchaser  a  ti- 
tle to  land,  Dy  forfetturc,  for  failure  of  the  for- 
mer owner  to  enter  it  for  taxation  subsequent 
to  or  before  the  tax  sale.  If  the  tax  title  be 
valid,  it  would  prevent  such  forfeiture  for  taxes 
after  the  tax  sale  from  Its  own  force*  not  on 
the  theory  of  estoppel. 

10.  A  sale  of  land  for  taxes,  valid  to  pass  title 
of  the  owner,  will  prerent  its  forfeiture  for  fail- 
ure to  enter  it  for  taxes  in  the  name  of  the  for- 
mer owner  for  yean  subsequent  to  the  tax  sale. 

11.  An  omission,  in  a  list  of  sales  of  land  for 
taxes,  to  state  the  estate  of  the  owner,  will  not 
annul  the  tax  deed. 

(iSyllabus  by  the  Court.) 

Appeal  from  circuit  court,  Bandolpli  coun- 
ty; R.  W.  Dailey,  Jr.,  Judge. 

Suit  b;  the  state  against  ti.  W.  Spouaugle 
and  others.  Decree  for  plaintiff,  and  defend- 
ants Kq;ieal.  ReTeraed. 

Frank  Woods,  for  appellants.  Flick  ft 
Weatenbaver,  for  tbe  State. 

BRANKON,  P.  TblB  was  a  chancery  suit 
in  the  drcolt  court  of  Randolph  county.  In 
the  name  of  the  state,  against  Spanaugle 
and  others,  to  sell  a  tract  of  1,200  acrra  of 
land  patented  by  Virginia  to  Jacob  Sponaugle 
In  18fi2,  the  atate  dalmlng  title  by  reason 
of  forfeiture  of  the  land  to  the  atate  because 
of  Its  omlaaion  from  the  tax  boc^  for  Are 
snccesslve  years  snbseanent  to  1872:  Jacob 
E^naugle  conveyed  the  land  to  bla  chUdien, 
and  they  were  made  defendants,  as  also  EL 
A.  Cunningham,  who  daimed  Interests  In  the 
land  by  purchase  from  some  of  them.  The 
answer  of  the  children  of  Sponaugle  admitted 
the  forfeltore  and  Uie  liability  to  sale.  Cun- 
ningham  filed  a  petition  setting  np  his  inter- 
ea^  admitting  the  forfeltore,  and  asking  to 
be  allowed  to  redeem  the  land.  This  petition 
and  cross  bill  attacked  and  sought  to  set 
aside  a  tax  deed,  and  title  under  It,  of  the 
Condon-Z^ne  Boom  &  Lumber  Company.  Thla 
company  was  made  a  defendant  to  tbe  state's 
bill,  as  dalming  title  to  the  land;  alleging 
that  its  claim  was  void  and  Ineffectual  against 
the  state's  titie  under  the  forfeiture,  and  that 
the  laud  was  liable  to  sale  under  its  title  by 
forfeiture.  The  Condon-I^ne  Boom  ft  Lum- 
ber Company  demurred  to  the  bill,  and  an- 
swered, setting  up  that  its  claim  to  the  land 
was  based  on  a  sale  to  Cresap  In  1871  for 
taxes  for  years  prior  thereto  delinquent  In 
the  name  of  Jacob  Sponaugle,  which  tax  tiue 
had  come  by  conreyance  to  It,  and  tbat  this 


sale  rendered  the  land  not  taxable  after  1871 
to  Sponangle,  but  to  Cresap  and  those  claim- 
ing under  him,  and  that  taxes  had  been  char- 
ged and  paid  In  their  names  for  the  year* 
In  which  it  was  omitted  lu  ^Jponaugle's  name, 
and  for  wfaldi  the  forfeiture  was  alleged  to 
exist  It  claimed  that,  If  the  land  was  foi^ 
felted,  It  took  the  benefit  of  the  forfeited 
title,  by  reason  of  alleged  possession  under 
the  color  and  claim  of  Utie  arlslug  from  said 
tax  deed  and  payment  of  taxes.  The  decree 
held  the  land  forfeited,  that  the  lumber  com- 
pany had  no  title,  that  Ita  tax  tltie  was  void, 
and  allowed  Cunningham  and  others  daJm- 
tng  interests  nndw  Sponaugle  to  redeem  from 
the  forfeiture.   The  lumber  convany  appeals. 

Tbe  demurrer  and  answer  of  the  lumber 
CMupany  challenge  tlw  title  of  the  atate  as 
eonttered  by  forfeiture,  and  mert  that  tt 
has  no  title  under  wblch  to  attack  aald  com- 
pany, and  la  not  entitled  to  sdl  the  land;  and 
this  on  the  theory  that  aeeUm  6,  art  13, 
of  the  Weat  Virginia  constitution  la  repug- 
nant to  arUde  14  of  amendments  to  the  con- 
stltutlon  of  the  United  Stetes.  In  Ite  ptovl- 
alon,  "nor  shall  any  state  deprive  any  persoa 
of  life,  liberty  or  property  without  due  pro- 
cess of  law."  If  this  Is  so,  the  atate  baa  no 
title  to  tbe  land.  No  dtflnlte  definltkia-wne 
but  tbe  most  g£nera^has  been  or  can  be 
given  of  "due  process  of  law."  The  beat  the 
courte  can  do  la  to  say,  In  each  caae  as  It 
arises,  whether  a  given  act  or  proceeding  la 
the  particular  matter  Is  due  process  of  law. 
It  depends  bow  tbe  question  arises;  that  is, 
upon  the  matter  at  transaction  hrrolved.  Da- 
vidson V.  New  Orleans,  W  U.  &  8T.  What 
would  he  due  process  If  done  under  the  po- 
lice power  or  taxing  power  might  not  be. 
in  many  ctMa  would  not  be^  if  not  done  un- 
der either  of  thoae  powers.  8  Am.  ft  Eng. 
flue.  Law,  714.  A  horse  may  t>e  lawfully 
seised  and  aold,  without  judge  or  jury,  for 
taxes;  but  an  InfflvMual  w  4^cer  or  court 
or  legislature,  wltiiout  trial,  generally  could 
not  do  this.  In  Davidson  New  Orleans. 
80  U.S.  97.  Justice  Bradley  aald:  "In  Judging 
what  is  due  process  of  law,  respect  must  he 
bad  to  the  cause  and  object  of  Utklng,  wheth- 
er under  the  tsxlng  power,  the  power  of  em- 
inent domain,  at  the  power  of  aasessment  for 
local  Improvemente,  or  nose  oC  these;  and. 
If  found  to  be  snlteble  or  admissible  in  tbe 
special  case.  It  wlU  be  adjudged  to  be  due 
process  of  law.  but  U  found  arbitrary,  op- 
pressive, and  unjust.  It  may  be  dedared  ta 
be  not  due  process  of  law."  Tbe  clause  of 
the  state  constitution  lu  question  makes  It 
tbe  duty  of  the  landowner  to  put  his  land  on 
the  tax  booka,  and  provides  that  "when  for 
any  five  aucoesslve  years  after  tbe  year  UHi. 
the  owner  of  any  tract  of  land  containlnf: 
1000  acres  w  more,  shall  not  have  tieen  char- 
ged on  sndt  tnoks,  with  state  tax  on  said 
land,  then  by  (q>eration  Iweof ,  the  land  shall 
be  forfeited  and  the  titie  thereto  rest  In  the 
state."   Xhls  provision  la  to  be  Justified  sn 
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Aer  the  taxing  power  of  the  state.  Its  pur- 
pose was  to  raise  rereirae  from  vast  quanti- 
ties of  land  wbich  had  been  petslstently  and 
intentionally  omitted  by  tlie  owners  for  years 
from  the  tax  books,  and  escaped  all  taxation. 
What  la  the  limit  of  the  tazlnc  power,  ex- 
eept  by  express  prorlsion  of  Oie  constitution? 
It  scarcely  lias  any.  It  is  so  nearly  unlim- 
ited from  sheer  necessi^.  It  InTolTes  the  op- 
erations, nay,  the  rery  existence*  of  goveru- 
ment.  It  Is  an  original  power,  Inherent  In 
every  gorenunent  Cooley.  Uonst  I<im.  fitt7, 
does  not  lay  It  down  too  broadly  as  follows: 
"The  power  to  Impose  taxes  Is  one  so  unlim- 
ited In  fwce.  and  so  searching  In  extent,  that 
the  courts  scarcely  venture  to  declare  that 
It  Is  subject  to  any  restrictions  whatever, 
except  such  as  rest  in  the  dlscretiou  of  the 
authority  which  exercises  IL  It  reaches  to 
every  trade  or  occnpatlou;  to  every  oliject  of 
Industry,  use,  or  enjoymout;  to  every  species 
of  possession;  and  it  imposes  a  tmi-d^n, 
which,  in  case  of  failure  to  discharge  It,  may 
be  followed  by  seizure  and  sate  or  cunflsca- 
tlon  of  property.  No  attribute  of  sovereignty 
Is  more  pervading,  and  at  no  point  does  the 
government  affect  more  conatanUy  and  in- 
timately all  the  relations  of  life  tbau  through 
the  exactions  made  undwlt"  "The  basis 
of  aU  taxstion  Is  political  necessity.  Without 
taxes,  there  can  be  no  revenue;  without  reve- 
nue, there  can  be  no  regular  goverDmeDL" 
Burroughs,  Tax'n,  1,  3.  "All  subjects  ovw 
which  the  sovereign  i>ower  of  a  state  extends 
are  objects  of  taxation."  Justice  l''leld  said 
In  State  Tax  on  Forelgn-Ueid  Bonds.  15  Wall. 
310:  "It  may  touch  property  In  every  shape, 
—in  its  natural  condition,  in  its  manufactured 
form,  and  in  its  varied  transmutations. 
*  *  *  It  may  touch  business  in  the  almost 
infinite  forms  in  which  It  Is  conducted.— In 
professions,  in  commerce,  In  manufactures, 
and  in  transportation.  Unless  i-estralued  by 
provisions  of  the  federal  constitution,  the  pow- 
er of  the  state  as  to  the  mode.  form,  and  ex- 
tent of  taxation  Is  uullmlted."  In  WItherspoou 
V.  Duncan.  4  Wall  210,  the  supreme  court  held 
iliat  "thf  states,  fls  a  general  rule,  have  the 
right  of  Uetermiuiug  the  manner  of  levyiu): 
und  collecting  taxes  on  private  property." 

The  states  succeeded  to  the  power  of  tax- 
ation of  the  English  parliament  after  the  Revo- 
lution, and  possess  it  yet;  and  we  must  find 
In  the  federal  constitution  a  plain— very  plain 
— prohibition,  to  restrain  this  sovereign  pow- 
er, indispensable  for  our  most  numerous 
wants.  From  quotations  above,  we  see  that 
the  state  may  fasten  taxes  upon  any  subject 
of  property.  Virginia,  very  long  before  the 
fourteenth  amendment,  adopted  and  steadily 
pursued  the  policy  of  holding  the  land  itself 
liable  for  its  taxes.  By  frequent  acts  she  di- 
rected sale  of  land  for  taxes  charged  and 
unpaid.  Acts  of  Novemljer,  1781;  May.  1782; 
October.  1782;  January  7,  1788;  Decembt-r 
27.  1780;  December  20.  1791;  I>eceuiber  1.1. 


1702;  February  8, 1814;  March  10, 1882;  Feb- 
ruary 27,  1885;  1818;  Code  1848;  Act  1860. 
By  some  acts  she  forfeited  lands  charged  with 
taxes  not  paid.  Acts  of  December  27,  1790; 
Decemlier  13,  1792;  January  20,  1808;  Janu- 
ary 20.  1807;  April  1, 1881.  Acts  were  pass- 
ed forfeiting  lands  not  entered  on  the  tax 
books.  Acts  of  February  6, 1810.  and  February 
27,  1835.  Many  acts  were  passed  from  time 
to  time,  through  years,  giving  further  time  to 
enter  the  lands  omitted  from  the  tax  books, 
and  to  redeem  lands  charged  wlOi  unpaid 
taxes.  I  refer  to  these  many  acts  running 
through  80  many  years  to  show  a  persistent, 
fixed  policy  of  Virginia,  In  one  mode  and  an- 
other, to  hold  the  land  Itself  amenaUe  to  taxes. 
West  Virginia,  since  its  birth,  liefore  the  four- 
teenth amendment,  pursued  this  policy,  by 
adopting  the  Virginia  law  for  the  sale  of  lands 
for  taxes,  and  after  that  amendment  by  her 
provision  for  such  sale  In  her  Code  of  1868, 
and  by  the  act  of  March  4.  1809,  forfeiting 
land  for  oonentry  for  taxation.  Thus,  In  Vir- 
ginia and  West  VlrgliUa  these  several  modes 
of  holding  lauds  liable  had  liecome  the  "law 
of  the  land,"  as  to  this  matter,  before  the 
amendment.  Did  that  amendment  come  to 
overthrow  this  long-establlBtied  law  of  the 
land?  That  amendment  came  to  defend  ex- 
isting personal  rights  a^hist  unusual,  arbi- 
trary action  of  the  states;  to  save  the  cltlsen 
his  essential  rights  against  the  exercise  of 
unwonted,  unusual,  arbiti-ary,  and  unequal 
power  by  the  state,  operatic^;  to  prejudice  him 
In  auch  essential  rights;  but  I  cannot  think 
that  it  came  to  defend  him  against  the  exer- 
cise by  the  state  of  Its  usual  powers,  under 
Its  fixed  policy,  in  a  governmental  function 
so  indispensable  as  the  collection  of  revenue. 
The  authorities  show  that  the  state  can  select 
Its  subjects  of  taxation,  and  select  Its  mode 
of  enforcement  and  collection.  It  can  distrain 
personal  property  and  sell  It  It  can  sell  real- 
ty. Why  may  it  not  Impose  forfeiture.  If  it 
deem  that  a  necessary  means  of  getting  its 
revenue?  This  was  "due  process  of  law"  of 
Virginia  in  this  matta  of  taxation,  and  com- 
plies with  the  demand  of  the  fourteenth 
auiendmeuL  A  drastic  remedy  It  Is,  aud  yet 
can  you  say  that  It  is  not  warranted  by  that 
Immense  power  of  taxation?  Coke's  old  defi- 
nition of  "law  of  the  land"  says  that  it  is  that 
which  Is  according  to  tiie  "(M  law  of  the 
land."  2  Inst.  GO.  "Tax  laws  are  laws  of 
the  land,  and  tax  proceedings  conducted  un- 
der equal  aud  uniform  laws  are  due  process 
of  law."  Bardwell  v.  Collins  (Minn.)  20  Am. 
St.  Rep.  564,  note  (s.  c  46  N.  W.  315).  "Pro- 
ceedings by  which  taxes  have  been  assessed, 
levied,  and  collected  have  always  been  re- 
garded as  administrative,  not  Judicial,  and  *o 
constitute  due  larocess  of  law,  wltUin  the 
meaning  of  the  constitution.  Such  proceed- 
ings have  been,  from  necessity,  exercised  by 
governments,  during  all  times,  by  summary 
methods  of  procedure.  These  methods  were 
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is  exttctae  and  existence  long  before  tide 
adoption  of  the  constitution,  and  have  never 
been  Bupposed  to  be  affected  thereby."  Bu- 
ger,  C.  J.,  In  McMahon  v.  Palmer,  102  N.  Y. 
176,  6  N.  E.  400.  When  that  case  went  to  the 
United  States  supreme  court,  the  opinion  said 
(what  Is  apt  In  tills  case):  "That  law  had 
been  In  existence  over  40  years  at  the  time 
of  this  proceeding.  We  do  not  regard  Qie  col- 
Iecti<m  In  this  way,  founded  on  necessity,  and 
so  long  recognized  by  the  state  of  New  York 
as  to  be  JusUflably  resorted  to  nnder  ttae  dr^ 
cmnttances  detailed  In  the  act,  and  operating 
on  an  [>erBons  and  property  similarly  situated, 
as  within  the  Inhibition  of  the  foarteentb 
amendment"  Palmer  v.  McMahon,  133  U.  B. 
660,  10  Sup.  CL  824.  A  tax  act  Is  "law  of 
the  land,  not  merely  In  so  far  as  It  lays  down 
a  general  mie  to  be  observed,  but  In  all  the 
proceedings  and  all  the  process  which  it  pro- 
vides in  order  to  give  the  rule  full  operation. 
The  mode  of  levying  Is  completely  and  ex- 
clusively within  the  legislative  power." 
Cooley,  Tax'n,  36.  The  anther  there  shows 
that  the  constitution  dooi  not  restrict  this 
power  under  the  due  process  clause.  Kelly 
V.  Pittsburgh,  104  U.  S.  78.  The  landlord  un- 
der his  distress,  the  sheriff  under  his  tax  bOl, 
seise  and  sell  personalty  without  Judicial  pro- 
cess, and  the  BherlfC  sells  land  for  taxes  with- 
out It  Why,  since  the  amendment.  Is  this 
not  unconstltntioDal?  Because  thcwe  proco* 
dures  have  been  settled  procedures  under  tiie 
law  of  the  land,  and  are  due  process  of  law 
in  those  particular  matters.  So  is  tiie  remedy 
of  forfeiture  adopted  1^  the  state  to  collect 
Its  land  tax.  Is'snch  procedure  necessary? 
That  is  for  the  state  to  say.  But  forfeiture 
devests  the  owner  of  title.  So  does  the  dtft- 
tress  for  rent  or  taxes  devest  the  owner  of 
personal  property.  It  Is  only  another  mode 
of  divestiture.  It  Is  claimed  that  there  must 
be  a  Judicial  inquiry  to  flud  the  fact  woAlng 
forfeiture  and  declaring  the  forfeiture.  This 
Is  so  In  Judicial  proceedings,  but  not  In 
administrative,  summary  proceedings.  Hits 
cannot  be  demanded,  unless  you  say  that  It  is 
demanded  by  this  particular  mode  of  oif  orclng 
taxes,— forfeiture,— and  not  to  sales  or  other 
modes;  for  it  Is  undeniable  that  no  law  de- 
mands It  In  proceedings  to  collect  taxes.  Mr. 
Justice  Harlan  sustains  this  position  In  King 
V.  Mnlllns,  18  Sup.  Ct.  925,  and  cites  Murray 
T.  Improvement  Co.,  18  How.  272,  In  which 
was  considered  the  case  where  a  distress  war- 
rant was  Issued,  under  an  act  of  congress,  by 
the  solicitor  of  the  treasury  against  a  default- 
ing collector  of  customs,  and  the  question  was 
whether  it  was  due  process  of  law;  and  the 
court  said:  "Tested  by  tbe  common  law  and 
statutes  of  England  prior  to  the  emigration 
of  oar  ancestors,  and  by  the  laws  of  many 
of  the  states  at  the  time  of  the  adoption  of 
this  amendmoit  [fifth],  the  proceeding  author^ 
Ized  by  the  act  of  1^  cannot  be  d«iled  to  be 
due  process  of  law,  when  applied  to  tlie  as- 
certainment and  recovery  of  balances  due  tbe 


government  from  a  collector  of  customs,  un- 
less there  exists  tn  the  onutftntlon  some  otlier 
provision  which  restrains  congress  from  an- 
tbralzlng  sudi  proceedings;  for,  tiiougb  due 
process  of  law  generally  Unices  and  Includes 
actor,  reus,  judex,  regular  allegattena,  oppor- 
tunities, and  a  trial  aa»rdlng  to  some  settled 
course  of  Judldal  proceedhig  [citing  cases], 
yet  this  Is  not  universally  true.  There  may 
be,  and  we  have  seen  there  are,  cases,  under 
tbe  law  of  England  after  Magna  Charta,  and 
MB  tt  ms  brought  to  this  country  and  acted  on 
h»e.  In  which  process,  In  Its  nature  final,  Is- 
sues against  the  bodies,  lands,  and  goo4^  of 
certain  public  debtors  without  any  such  trlaL 
The  power  to  collect  revenue,  and  make  all 
laws  necessary  and  proper  for  carrying  that 
power  Into  effect  Indndes  all  known  and  ap- 
propriate means  of  effectually  collecting  that 
revenue^  unless  some  such  means  be  forbidden 
In  some  other  part  ot  the  constitution.  It 
may  be  added  that  probaUy  tiiexe  are  few 
governments  whldi  do  or  can  permit  thelr 
clalms  for  public  taxes  on  the  citizen  or  officer 
for  their  collection  or  disbursement  to  become 
snbjects  of  Judicial  controversy  according  to 
the  course  of  tiie  law  of  the  land.  Imperative 
necessity  has  forced  a  distinction  between 
such  claims  and  all  others,  which  has  some- 
times been  carried  out  by  summary  methods 
of  proceeding,  and  sometimes  by  systems  of 
flues  and  penalties,  but  always  In  some  way 
observed  and  yielded  to."  Justice  Harlan  cites 
BeD's  Gap  B.  Co.  v.  Pennsylvania,  134  U.  S. 
282,  10  Sup.  Ct  638,  holding  that:  "Process  of 
taxation  does  not  require  the  same  kind  of 
notice  as  in  a  snlt  at  law,  or  proceedings  to 
take  property  under  the  power  of  eminent  do- 
main. It  lnv<dTOS  no  violation  of  due  process 
of  law,  when  executed  according  to  customary  j 
forms  and  established  usage."  And  Justice  i 
Harlan  added:  "llils  must  be  so,  else  the 
existence  of  government  might  be  put  In  peril 
by  delays  attendant  upon  formal  Judicial  pro- 
ceedings for  collection  of  taxes."  So  great  is 
this  taxing  power,  that  In  Com.  v.  Byrne.  20 
Grat  166,  a  man  was  arrested  and  imprisoned 
nnder  a  mere  Ucmse  certlflcate  Issued  by  a 
commissioner  of  tbe  revenue,  on  failure  to  pay 
the  license  tax  as  a  distiller.  He  was  held  to 
be  lawfully  Imprisoned,  and  It  was  said  that 
his  Imprisonment  did  not  violate  ttie  require- 
ment of  due  process  of  law.  Judge  Moncurp 
sustained  it  In  an  able  opinion.  The  case  of 
Wulzen  V.  Board,  101  Cal.  15,  35  Pac.  353. 
aptly  expresses  the  idea  I  wonid  impress  as 
to  the  eCTect  of  legislation  of  Virginia  through 
so  many  years  In  tbe  matter  of  land  taxation. 
That  case  says:  "Taxes  are  not  as  a  geneESl 
rale,  collected  by  Judicial  proceedings;  and 
tbe  procedure  resorted  to  for  their  Imposldon 
and  collection  may  properly  be  regarded  as 
due  process  of  law,  if  It  conforms  to  cus- 
tomary usages."  The  great  qplnlon  of  Jus- 
tice Curtb  in  Murray  v.  Improvement  Co..  18 
How.  279,  strongly  sustajns  this  Ttew:  *rrbls 
l^lslatlve  construction  of  the  conatltntlw. 
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eommendnt  N  early,  wlwn  tbe  lint  occaaton 
for  this  manner  of  proceeding  arose,  contlnDed 
tliraqgta  tta  exSsteaea,  and,  repeatedly  acted 
en  by  tbe  judiciary  uid  sncnttre,  la  entlfled 
to  no  Incouldaable  w^ght  iqxm  the  qnestlon 
wbether  flie  prooeedlng  adi^ted  by  It  was  due 
^moeaa  of  law."  In  Davidaon  t.  New  Or- 
leana,  96  U.  EL  97,  It  la  bdd:  "TUB  coort  bas 
beretitftee  deddad  tbat  due  process  at  law 
does  not  In  all  caies  reqnlre  a  resort  to  a 
court  «C  Jnstlce  to  asaert  tbe  rlgbta  of  tin 
pnblic  agabut  the  Indlvldnal,  or  to  Impose  bar- 
dens  on  his  looperty  for  the  public  use.  Mar- 
ray  T.  finprorement  Ok,  18  How.  272»  and 
McUmcn  T.  Anderaon,  9C  U.  &  87."  See 
Kentucky  Railroad  Tax  Cases,  115  U.  S.  321. 
6  Sv.  Ct  ST.  U  tbere  Is  anytblng  settled  by 
tbe  United  States  n^reme  court,  It  Is  tbat 
Uic  tcqnlranest  ot  dve  pcoceas  of  law  does  not 
always  reqnbe  ju^Odal  procedure.  Justice 
ailUer  said,  In  Davldaon  t.  New  Oileans,  that 
the  fifth  amendment,  reatrahilng  the  exercise 
of  power  under  federal  antborlty  without  due 
process  of  law,  fliougta  nearly  a  century  old, 
bad  acarc^  ever  been  Inrofced,  whereas  the 
fiDurteeDtiL  amendment,  adopted  In  1806.  had 
filled  tbe  do(^  of  the  ai^reme  court  wSth 
cases  asking  tiiat  court  to  overthrow  judg- 
ments and  legislation  of  states;  that  there  Is 
abundance  of  evidence  tbat  tbere  exlata  "a 
atiange  mlsconceptloD  €£  tbe  scope  of  this  pro- 
Tlabm  as  fbund  In  the  foarteentii  amend-  . 
Bient^;  and  tbat  It  seems  every  nnsacceaafol 
Utlgaot  In  a  state  court  bas  made  It  the  means  | 
of  bringing  his  abstract  opinions  of  tbe  jus-  | 
tice  of  state  dedakma  and  the  merits  of  state  I 
legtolatkm  before  the  supreme  court.  He  rldl-  | 
culed  such  a  construction  ot  tbe  amendment 
So  have  other  justices  of  tbat  court  Wbat  is  i 
this  amendment?  BEcept  as  a  limitation  up-  ! 
on  state  action.  It  la  not  new,  as  respects  the 
demand  of  "due  process  of  law."  Tbat  Is  { 
simply  a  new  ^q;>llcatlon.  It  only  demands 
of  Uie  states  what  Magna  Gharta  demanded 
from  the  time  our  EngUsh  ancestor!  set  foot 
OD  mO,  and  was  In  the  constitu- 

tions of  all  tbe  states.  For  tbe  first  time  tiiat 
anoendment  gave  tbe  national  government  a 
veto  power  upon  state  action  upon  tbe  dtlzoi 
not  consoaant  with  due  process  of  law,  but 
It  gave  no  new  definition  of  the  term  "due 
procesa  of  law,"  or  Its  equivalent,  "law  of  the 
land."  Before  it.  tbe  state  bad  final  right  to 
aay  whetber  the  act  was  doe  process;  after  it, 
the  siq^Tune  court  baa.  That  la  all.  The  d^- 
nttlcm,  la  the  8am&  Barnes  v.  Savage,  52  Am. 
Bep.  7C7.  Tbe  amendment  does  not  say  wbat 
due  process  Is.  If  It  bad  long  been  establish- 
ed aa  such  in  the  state.  It  Is  doe  process  under 
the  amendment.  Slaughter-Houae  Cases,  16 
WalL  78.  Legislation,  actini,  and  procedure 
long  used  by  the  state  as  usnal  or  customary 
In  the  glvoi  case  wm  not  at  once  swept  away 
because  not  attended  wttb  judicial  Inquiry. 
Nor  does  tbls  amendment  cramp  tbe  states  so 
as  to  forbid  tiie  adoption  of  new  legislation, 
actkm,  or  procedure  which  they  may  deem 


necessary,  wise,  and  politic  In  the  administra- 
tion of  government  In  eltiier  case,  so  It  do 
not  assail  the  essential  right  of  the  citizen  un- 
der tbe  principles  of  common,  equal  justice, 
It  Is  valid  undw  this  amuidment.  Hurtado 
V.  CaUfomla.  110  U.  S.  SS7,  4  Sup.  Gt.  Ill, 
202,  where  a  new  cMatitutiim  dispensed  wltik 
an  indictment  for  murder,  and  allowed  Ita 
trial  on  Information.  Tbe  oplnlcm  aays: 
"However  exceptional  It  [proceeding]  may  be, 
aa  tested  by  definitions  and  prindides  of  or- 
dinary procedure,  nevertheless  tbls.  In  sub- 
stance, has  been  Immemorlally  the  usual  law 
of  the  land,  and  therefcKe  Is  due  procesa  of 
law."  Tbls  constitutional  law,  state  and  fed- 
eral, I  repeat  is  old,  and  its  definition  the 
same  at  an  times;  and  yet  Initiation  and 
procedure  under  state  authority,  and  federal, 
too,  levying  taxes,  seizing  and  selling  personal 
and  real  eatate  for  taxes,  personal  for  rent, 
seizing  and  confiscating  personalty  under  the 
pt^ce  powtf,  and  even  selling  a  d^anltlng 
cDstoms  receiver's  pn^rty  under  a  warrant 
issued  1^  an  executive  t^cer  for  a  debt  ails- 
Ing  fWm  his  collection  of  tariff,  and  Imprtwn- 
moit  under  a  mere  license  tax  bU,  have  not 
bem  discovered  to  be  without  due  procesa 
Tbe  fourteenth  amendment  Is  highly  salutary 
aa  a  part  of  tbe  federal  constitution,  properly 
construed  and  applied,  as  tt  has  been  thus 
far  by  that  eminent  tribunal,  the  supreme 
court  of  tbe  United  States;  but  It  cannot  be 
given  the  scope  often  claimed  for  it  practi- 
cally denying  to  the  statu  powers  highly  es- 
sential In  the  administration  of  the  govem- 
ment  This  construction  has  been  several 
timea  repudiated  by  the  snprane  court 

How  boa  this  qoestlon  of  forfeiture  for 
taxes  been  regarded  by  the  Ybrghila  courte? 
They  have  been  unable  to  dlscova-  tbat  tt  Is 
not  due  process  of  law.  It  la  true  that  In 
Kinney  v.  Beverley,  2  Hen.  &  M.  S18,  where 
the  act  of  1780  which  provided  ttiat  lands  on 
which  taxes  Aould  not  be  paid  for  three  years 
"shall  be  lost,  forfeited  and  vested  In  the 
conunonwealth,"  Judge  Tucker  did  express 
tbe  <h>1qIoii  that  wlthont  ofSce  found,  tiie 
I  state  could  not  take  title,  as  it  ms  only  by 
I  record  tiie  king  could  take  title;  not  definitely 
saying  the  act  was  Invalid.  Judge  Roane 
(than  whom  no  one  has  a  higher  name  among 
Virginia  jurists)  said,  "I  cannot  for  a  moment 
doubt  tbe  power  of  the  legislature  to  paaa  the 
law  hi  question;"  and  he  said  that  no  taqneet 
of  office  was  necessary,  and  tbat  such  a  con- 
Btnictlon  would  defeat  collection  of  revenue. 
Judge  Oreen'B  (^lon  does  not  mention  the 
{  subject  So  this  case  cannot  be  quoted  (as  It 
Is  sometimes)  as  i^alnst  the  vaUdlty  of  for- 
feiture acts,  aa  tt  was  decided  on  other  points. 
In  Wild  V.  Serpen,  10  Grat  406.  It  was  held 
tbat  "the  statutes  of  Ylrghto  forfeiting  land 
to  tiie  comm<mweaitb  tot  the  faUure  of  the 
owners  to  enter  them  upon  the  commissioner's 
books  and  pay  taxes  are  constitutional."  and 
tbat  titie  vested  under  them  ta  the  state  with- 
out Judgment;  decres^  or  Inquest  «f  oOce. 
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Seven!  cases  uphold  tbe  statute.  Staats 
Board,  10  Orat  400;  Levaaser  v.  Waahbnm. 
11  Grat  672;  Smttb  t.  Chapman,  10  Grat 
446;  Hale  t.  Branacam,  Id.  418;  Usher  v. 
Pride,  16  Grat  190.  These  cases  are  tmsatls- 
factory.  In  not  discussing  the  matter;  but  they 
do  decide  it,  though  in  but  one  was  it  express- 
ly mentloued.  In  Armstrong  Morrill,  14 
Wall.  120,  the  constltutiODal  point  was  not 
discussed,  but  the  Virginia  forfeiture  acts 
were  recognized  as  operative.  So  It  was  set- 
tied  In  Virginia.  In  West  Vli^nia,  our  courts, 
in  many  decisions,  have  recogulzed  the  Vir- 
ginia declsious  as  binding  authority.  Twiggs 
V.  Chevallle,  4  W.  Va.  463;  Smitb  v.  Tharp, 
17  W.  Va.  221.  And  this  state  adopted  this 
forfeiture  policy  as  her  only  weapon,  as  shown 
by  long  experience,  to  compel  payment  of 
taxes  on  vast  areas  of  wild,  unseated  land, 
by  an  act  In  1860,  and  in  1872  by  the  con- 
stitution coDtaiuing  the  forfeiture  clause  tn 
question,  and  by  several  later  acts  to  enforce 
it.  Several  decisions  recognize  the  validity  of 
these  laws,  not  by  express  decisions  on  the 
consUtutloaal  point,  as  our  courts  and  bar 
treated  the  Virginia  cases,  and  our  cases  in 
4  and  17  W.  Va.,  as  settling  It  under  the  doc- 
trine of  stare  decisis,  but  by  recognizing  these 
laws  as  bluding  law.  McGlure  v.  Maitland, 
24  W.  Va.  561;  Auvll  v.  laeger,  Id.  583;  fiic- 
Clure  V.  Mauperture,  28  W.  Va.  633,  2  S.  E. 
761;  Tebbets  v.  City  of  Oharleston,  33  W. 
Va.  705, 11  S.  E.  23;  Hays  v.  Camden,  38  W. 
Va.  109,  18  S.  E.  461;  Wlant  v.  Hays,  38  W. 
Va.  68.  18  8.  E.  807;  Coal  Co.  v.  Howell,  36 
W.  Va.  489.  15  S.  E.  214.  Judge  Ooff,  In  the 
United  States  circuit  court  for  West  Virginia, 
bsHA  this  clause  of  our  constitution  valid  In 
King  T.  MuUlns.  Titles  to  thousands  upon 
thousands  of  acres,  the  homes  of  our  people, 
rest  upon  this  long  line  of  enactment  and  de- 
dakm;  and  foe  this  court  to  reverse  so  many 
cases,  and  annul  ^e  constitutional  provision, 
would  shake  those  titles,  and  turn  thousands 
from  their  homes.  The  rule  of  stare  decisis 
binds  us  to  adhere  to  them,  especially  as  tiUes 
to  property  rest  on  those  decisions.  Not  to 
do  so  would  spread  disaster,  the  extent  of 
which  would  be  appalling.  And  this  Is  a  con- 
sideration Justly  and  deeply  entering  into  the 
question,  as  the  United  States  supreme  court 
said,  speaking  through  Justice  Harlan,  in 
King  V.  Mulilns,  decided  in  1808.  That  court 
unanimously  affirmed  Judge  GotTs  decision 
holding  valid  the  clause  of  the  constitution  in 
question.  I  shall  not  say  that  the  opinion 
tacdds  that  clause,  taken  alone,  valid,  though  it 
virtually  does  so.  The  opinion  holds  that  as, 
in  connection  with  the  state  constitution,  the 
statutes  to  sdl  land  as  forfeited  give  the  own- 
er a  hearing,  "there  Is  no  ground  for  him  to 
comidain  that  his  property  has  been  taken 
without  due  process."  In  Itead  v.  Dingess,  8 
O.  C.  A.  389,  60  Fed.  21,  It  was  held  by  the 
■circuit  court  of  appeals  (Fourth  circuit)  that 
the  clause  of  the  West  Virginia  constitution 
vas  not  agaUut  the  fourteenth  amendment. 


Judge  Goff  b<ddB  tiie  same  In  Van  QniidMi  v. 
Iron  Co..  3  a  a  A.  229.  52  Fed.  861.  An 
other  element  In  this  qaestbrn  is  not  to  bs 
overlooked.  The  state  constitution  (section  4, 
art.  13)  provides  tor  a  sale  of  the  forftfted 
land,  and,  by  section  6,  gives  tbe  Cfwoer  Uie 
excess  of  its  proceeds  after  paying  taxes. 
This  relieves  the  forfeiture  clause  from  the 
<^arge  of  being  arbitrary  spoliation  and  con- 
fiscation of  property;  gives  to  It  the  hoe  of  be- 
Uig  only  a  step  necessary  to  collect  the  taxes, 
showing  that  after  that  the  state  regards  his 
right  by  holding  In  trust  for  him.  I  there- 
fore reach  the  conclusion  that  this  forfeiture 
claiue  is  not  repugnant  to  the  fourteenth 
amendment 

A  point  that  is  pressed  against  the  state 
constitution  is  that  It,  ipso  facto,  devests  the 
owner  of  his  title,  and  vests  It  In  the  state, 
without  judicial  Inquiry,— without  what  Is 
called  "office  found"  at  common  law.  If 
this  is  so,  it  is  within  the  power  of  the 
state,  under  the  tax  power,  to  do  so.  *'A 
lofrislatlve  act  directing  the  possession  and 
appropriation  of  the  land  is  equivalent  to 
office  found.  The  mode  of  asserting  or  as- 
suming the  forfeited  grant  is  subject  to  the 
legislative  authority  of  the  government  It 
may  be  after  a  Judicial  Investigation,  or  by 
taking  possession  directly  under  the  author- 
ity of  the  government,  without  these  prelim- 
inary proceedings."  U.  S.  v.  Repentlgny,  S 
Wall.  267.  268.  Can  It,  indeed,  be  said  that 
the  owner  has  irretrievably  lost  his  land, 
without  a  hearing  to  contest  the  forfeiture? 
It  is  beyond  doubt  that  the  state  has  power 
to  forfeit  land,  and  vest  title  in  itself,  for 
delinquency  or  nonentry  for  taxes.  If  it 
leave  a  door  open  for  hearing.  If  the  cod- 
stltution  had  declared  a  forfeiture,  and  ex- 
pressly given  a  hearing,  no  question  could 
arise.  It  has  declared  a  forfeiture,  and  has 
not  shut  the  door  against  the  owner  to  con- 
test it  It  aimpty  declares  that  If  a  fact  exist 
forfeiture  ensues,  as  a  legal  consequence. 
It  only  says  that  a  certain  otTense  shall  In* 
volve  a  certain  penalty.  All  criminal  or 
penal  laws  do  this,  but  final  conviction  and 
penalty  are  to  come  after  trial.  It  seems 
to  me,  we  cannot  consider  the  clause  Invalid, 
when  privilege  of  contestation  Is  not  denied. 
Under  the  law  before  the  act  of  1882,  a  de- 
cree in  a  proceeding  to  Sell  land  as  forfeltfd 
was,  while  conclusive  upon  strangers,  only 
prima  facie  evidence  of  forfeiture  as  against 
the  owner.  Coal  Co.  v.  Howell,  86  W.  Va. 
489,  15  S.  B.  214;  Strader  v.  Goflf.  6  W.  Va. 
257.  In  fact,  Twlgga  v.  Chevallle.  4  W.  Va. 
463,  holds  the  jurisdiction  as  limited  and 
special,  and  based  on^  on  forfeiture;  and. 
If  the  land  was  not  In  fact  forfeited,  the  de- 
cree would  be  void.  It  Is  perhaps  immate- 
rial whether  prima  facie  or  not,  it  sur^  not 
being  conclusive.  So,  when  the  owner's  title 
is  in  any  way  assailed,  he  can  deny  the  for- 
feiture. It  may  be  questioned  whether  the 
party  claiming  under  the  forfeiture  most 
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not  Bliov  It  at  an  original  proposition,  as  the 
owner  was  no  party.  The  forfeiting  prorl- 
slon  does  not  give  the  state  or  a  third  party 
t&klng  title  possession,  but  merely  Tests  title, 
If  forfeited.  When  sued  by  them,  he  can 
contest  the  forfeiture.  If  the  state  could, 
she  has  not  enacted  that  he  shall  be  ousted 
by  force;  and,  therefore,  If  she  or  her  pur- 
chaser desire  possession,  they  must  sue,  and 
he  can  defend,  or  he  can  sue  the  state's  ten- 
ant or  purchaser  in  possession.  This  seems, 
from  authority,  adequate  bearing,  If  any 
were  required.  How  is  the  party  preju- 
diced? Where  the  door  was  open  to  a  tax- 
payer to  enjoin,  though  a  bond  were  neces- 
sary, It  did  not  render  an  act  giving  a  right 
to  levy  a  tax  not  due  process.  McMlllen  t. 
Anderson,  96  U.  S.  37.  Justice  MlUer  said 
that  as  he  could  sue  to  recover  back  the 
money,  as  an  Illegal  tax,  that  would  free  It 
from  the  charge  of  being  without  due  pro- 
cess. In  Hallway  Co.  v.  Hunt,  50  N.  J.  Law, 
308,  12  AtL  697,  there  were  statutes  provid- 
ing for  the  destruction  of  diseased  horses; 
and  the  court  held  that  these  acts  are  with- 
in the  police  powex  of  the  state,  and,  fur- 
ther: "They  are  not  within  the  prohibition 
of  the  fourteenth  amendment  to  the  federal 
constitution,  because,  although  tbey  author- 
ize the  abatement  of  such  nuisances  in  ad- 
vance of  a  Judicial  adjudication  of  the  fact 
of  nuisance,  yet  they  do  not  make  the  deter- 
mination of  the  officials  as  to  that  fact  con- 
clusive, and  only  permit  their  acts  in  abat- 
ing the  nuisance  to  be  Justified  by  proof  of 
the  actual  existence  of  such  nuisance.  Plain- 
tiff, however,  contends  that  the  determina- 
tion of  the  officials  that  the  prescribed  dis- 
ease exists  Is  to  be  made  without  notice  to 
the  property  owners,  and  without  atTordlug 
them  an  opportunity  to  be  heard,  and  on  this 
ground  claims  that  these  acts  are  obnoxious 
to  the  constitutional  provision  invoked.  If 
the  legislature  by  these  acts  has  made  the 
determination  of  these  officials  as  to  the  ex- 
istence of  the  common  nuisance  a  conclu- 
sive adjudication  upon  the  rights  of  the  prop- 
erty owner,  then  it  is  perfectly  obvious  that 
this  legislation  cannot  be  supported.  It  has 
been  settled  in  this  state  that  It  is  not  with- 
in the  power  of  the  legislature  to  impart  to 
a  determination  of  this  sort  a  conclusive 
character,  as  against  the  property  owner, 
and  legislation  Intending  that  result  was  held 
to  be  futile.  Button  v.  City  of  Camden,  39 
N.  J.  Law,  122.  An  examination  of  the  acta 
in  question  clearly  shows  that  there  was  no 
Intent  In  the  legislative  mind  to  make  the 
conclnsions  of  the  officials  decisive  of  the 
right  of  the  property  owner  as  to  the  extstp 
ence  of  that  condition  of  things  which  these 
acta  declared  would  constitute  In  these  cases 
a  common  nuisance,  and  would  Justify  Its 
abatement  by  the  destruction  of  the  animals 
diseased.  The  right  of  the  property  owner 
is  not  thereby  barred,  on  the  one  hand,  nor 
la  the  Justification  of  the  officials  made  ef- 
(ectlTe.  on  the  otb&c  hand,  reason  of  their 
S2  aB.-19 


adjudication,  but  by  reason  of  Uie  fact  that 
the  common  nuisance  declared  by  the  acts 
existed,  and  so  existed  as  to  permit  the  offi- 
cials to  exercise  the  power  of  abatement 
What  the  acts  authorize  Is  the  abatement  of 
an  actual  nuisance.  They  afford  no  protec- 
tion to  any  Invasion  of  the  rights  of  proper- 
ty In  any  other  case."  The  court  say  In  con- 
clusion: **But  if  the  property  owner  Is  not 
deprived  of  a  right  to  contest  the  existence 
of  such  conditions,  and  to  obtain  redress, 
as  for  a  trespass,  if  they  are  not  shown  to 
have  existed,  such  legislative  acts  wonld  not 
Infringe  any  constitutional  provision."  So, 
in  Lawton  v.  Steele,  152  U.  S.  142,  14  Sup. 
Ot  409,  where  a  statute  authorized  officers 
to  destroy  nets  used  In  violation  of  the  stat- 
ute, without  an;  Judicial  proceedings  to  as- 
certain the  fact  of  such  violation,  the  court 
say:  "Nor  Is  a  person  whose  property  Is 
seized  under  the  act  In  question  without  his 
legal  remedy.  If  In  fact  his  property  has 
l>een  nsed  in  violation  of  the  act  he  tias  no 
Just  reason  to  complain.  If  not  he  may  re- 
plevy his  nets  from  the  officer  seizing  them, 
or.  If  they  have  been  destroyed,  may  have 
his  action  tor  their  value.  In  such  cases  the 
burden  would  be  upon  the  defendant  to 
prove  a  justification  under  the  statute."  In 
Read  V.  Dlugess.  90  Fed.  27,  8  C.  O.  A.  396, 
the  court  said:  "But  if  the  act.  In  every  case 
of  Its  commission.  Involves  the  forfeiture, 
nothing  remains  but  to  ascertain  the  facts  of 
its  commission,  and  that  can  as  well  be  done 
In  a  subsequent  snlt  Involving  the  title  as 
by  a  proceeding  brought  by  the  state  to  en- 
force the  forfeiture."  Also,  Health  Dept  of 
City  of  New  York  v.  Rector,  etc.,  of  Trinity 
Church,  145  N.  T.  32,  39  N.  S.  833,  and  Peo- . 
pie  V.  City  of  Tonkers,  140  N.  Y.  28,  85  N.  B. 
320;  Branson  v.  Gee  (Or.)  86  Pac.  527.  Sta^ 
utes  of  limitation  take  land  from  one  man 
and  vest  it  In  another.  Why  does  no  one  claim 
that  they  violate  the  constitution?  I  sup- 
pose, because  they  allow  him  a  hearing  aft- 
erwards. And  the  acts  of  1872-73,  providing 
for  selling  the  land,  gave  him  right  to  redeem 
bis  land,  and  so  to  pay  what  he  Justly  owed 
the  state.  But  since  the  act  of  1882,  and  es- 
jMClally  under  that  of  1893,  for  the  sale  of 
forfeited  land,  the  proceeding  Is  a  regular 
chancery  suit— must  be  such,— and  the  own- 
er must  be  a  party,  and  is  entitled  to  make 
full  defense  against  the  forfeiture;  and  sure- 
ly this  Is  a  full  hearing  before  decree,  and 
satisfies  the  demand  for  "due  process  of 
law."  Under  the  latter  statute  (chapter  24, 
Actd  1883)  this  proceeding  was  bad.  It  was 
held  by  the  United  States  supreme  court  In 
King  v.  Mulllns  (1888)  that  taking  the  clause 
of  the  constitution  and  statute  of  1882  In 
connection,  the  demand  of  the  fourteenth 
amendment  was  satisfied,  and  the  proceed- 
mg  valid.  That  Is  our  adequate  defense  for 
this  decision.  I  am  myself  now  free  from 
doubt  as  to  the  correctness  of  our  holding  on 
this  question. 
It  !■  claimed  that  the  state  Ii  prevented 
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hy  Ucbes  f  rcon  analltuf  tbe  tax  deed  nnder 
tb«  tax  sate  to  Uresap  In  1871,  22  years  haT- 
Ing  passed  from  the  tax  deed  to  the  date  of 
this  suit  No  poasesaloD  was  ever  held  onder 
the  tax  deed.  The  express  statute  of  limita- 
tions did  not,  ther^ore,  bar  the  state,  and 
laches  does  not  Where  the  adTerae  claimant 
of  land  has  no  actual  possession,  the  other 
claimant  need  not  sue.  Until  then  It  is  mere 
cloud,  never  maturing  as  title.  Battin  v. 
Woods,  27  W.  Va.  56.  Delay  in  bringing 
suit  to  annul  a  tax  deed  is  not  imputable  as 
laches  to  the  owner.  V.  S.  v.  lusley.  190  U. 
B.  263,  0  Bap.  Ct.  486;  Oook  t.  Lasher,  42  U. 
B.  App.  42.  19  C.  U.  A.  flM,  and  78  Fed.  701; 
Sommers  t.  Ward,  41  W.  Va.  UO,  28  S.  E.  520. 
The  statute  of  llmltattons  does  not,  at  com- 
mon law,  apply  to  the  stat^.  Uall  t.  Webb, 
21  W.  Ta.  322.  Our  statute  now  applies  lim- 
itations t»  the  state,  like  Indlvldnals.  Code 
1881,  c.  86,  I  20.  But  no  statute  applies 
laches  to  the  state,  and  the  common-law  rule 
says  that  it  does  not  apply  to  It  12  Am. 
A  Eng.  Enc.  Law  (1st  I!«d.)  56. 

It  Is  further  raised,  as  a  questton,  that  as 
the  state  sold  to  Cresap  for  taxes,  and  col- 
lected taxes  tor  years  from  those  claiming 
under  that  title,  It  Is  estopped  by  this  con- 
duct from  claiming  forfeiture  for  nonentry 
in  Sponaugle's  name  in  after  years,— the 
very  years  which  the  owners  under  the  tax 
sale  were  paying  taxes  for.  Now,  as  the 
state  at  a  tax  sale  sells,  not  her  own  land, 
but  only  such  title  as  the  taxed  party  has, 
and  by  ber  sale  and  deed  makes  no  war- 
ranty whatever,  this  estoppel  cannot  be  main- 
tained. And  tlie  forfeiture  alleged  accrued 
several  years  after  this  sale.  Camden  T. 
.  Alklre,  24  W.  Va.  An  estoppel  in  pals 

against  the  state  from  asserting  a  title  to 
escbeatod  land  Is  not  made  out  by  assess- 
ment of  taxes,  and  sale  and  conreyaoce  for 
taxes,  and  the  assessment  and  coUectlon  of 
taxes  from  the  purcbaser  at  tbe  tax  sale. 
An  auditor's  deed  made  la  consummation  of 
a  sale  for  taxes  cannot  bar  the  assertion  by 
the  state  of  any  claim  or  right  to  the  land. 
Tbe  court  says  the  deed  is  without  warranty, 
and  bas  not,  as  an  estoppel,  tbe  force  which  a 
quitclaim  deed  has  to  pass  title  In  the  grantor 
at  Its  date.  Held  v.  Htate,  74  Ind.  262,  260. 
If  It  Is  contended  that  payment  by  the  tax 
purchasers  of  taxes  nnder  their  title  paid  the 
taxes  on  the  land,  so  that  It  may  be  said  to 
the  state,  "You  have  already  gotten  tax  once 
on  the  land,  and  you  cannot  enforce  a  for- 
feiture for  taxes  for  the  same  years  In  tbe 
name  of  the  original  owner,  whose  title  we 
got  by  the  tax  sale,  we  having  acquired  the 
land  under  his  title,"  the  response  is:  "That 
Is  so  If  your  tax  deed  is  valid,  because  there 
was  no  title  left  In  the  original  owner  to  be 
taxed,  but  not  so  If  your  tax  title  Is  void.  If 
valid,  you  defeat  forfeiture  by  supei-lority  of 
your  tax  title,  not  by  estoppel  from  conduct, 
•8  it  does  not  bind  the  state  In  this  matter; 
but,  If  void,  the  title  was  left  in  the  old  own- 
er, to  be  forfeited  for  taxes,  and  tbe  state 


la  boond  merely  by  coodoct."  And,  as  to 
double  taxation,  Simpson  v.  Edmlston,  23  W. 
Ta.  680,  holds  that  there  Is  no  tsirity  be- 
tween former  owner  and  tax  pnrcbaaer.  thefr 
claims  being  hostile,  and  payment  by  the  tax 
purchaser  does  not  discbarge  the  state  de- 
mand for  taxes  against  the  former  owner,  If 
lawful  demand  she  had  against  his  title  as 
yet  good;  and,  if  he  wants  to  deny  tbe  va- 
lidity of  the  tax  sale  and  keep  his  title  good, 
he  must  still  keep  the  land  on  In  bis  name, 
just  as  in  case  of  two  stranger  titles. 

I  come,  in  conclusion,  to  a  very  Important 
question:  Is  the  tax  sale  to  Uresap  efficient 
to  pass  title?  It  Is  alleged  to  be  void  because 
of  Irregularity  In  the  sale  lists  apparent  If 
Toid,  leaving  title  bi  tSponaugle,  the  state 
acquired  title  by  forfeiture;  but,  If  valid,  It 
devested  Sponaugle  of  title,  leaving  no  land 
In  blm  to  be  entered  for  taxes,  and  the  state 
had  no  longer  claims  to  taxes  from  him.  We 
have  concluded  that  this  sale  is  valid. 

One  ground  of  Irregularity  Is  that  in  the 
column  of  the  list  of  sales  in  which  tbe  es- 
tate iwtiether  In  fee  or  life)  of  the  owner  is 
to  be  stated  there  is  a  blank  as  to  this  tract, 
and  so  tbe  estate  Is  not  given.  ODde  ItjGS,  c 
SI,  f  25,  It  will  be  seen,  makes  sedulous  efforts 
to  cure  numerous  specific  irregtilarltles,  so  as 
to  confer  upon  purchasers,  effectually,  such 
title  as  the  party  charged  with  taxes  owned, 
and  also  Inserts  the  general  provision  that 
the  purchaser  shall  take  such  title  "notwith- 
standing any  irregularity  In  tbe  proceedings 
nnder  which  tbe  grantee  claims  title,  unless 
such  irregularity  appear  on  the  face  of  the 
proceedings  of  record  In  the  office  of  the  re- 
corder, and  be  such  as  m^erially  to  prej- 
udice the  rigbtB  of  the  ovmer."  First.  I  must 
say  that  there  would  be  a  presumption  of  a 
fee.  A  deed,  under  our  statute,  confers  a 
fee,  onless  a  less  estate  Is  stated;  and  evoi 
in  a  tax-sale  list  tt  would  be  a  fair  presump- 
tion. But  who  would  be  misled  by  It?  And, 
so  tbe  owner  be  not  misled,  tt  Is  no  matter  as 
to  others.  How  could  he  be  misled?  He 
would  surely  know  his  own  estate  without 
information  from  this  list  How  does  this 
unsubstantial  slip  prejudice  him?  And  the 
same  section  says,  "And  no  Irregularity  in 
the  manner  of  laying  off  the  real  estate  so 
sold,  or  In  the  plat  description  or  r^?brt  of 
the  surveyor  or  other  person,  shall,  after  the 
deed  Is  made,  invalidate  the  sale  or  deed." 
This  Is  a  strong  curative  provision.  Tbe  sale 
list  Is  a  "reports  imder  It  and  the  "estate" 
pertains  to  the  "description. "  I  know  the 
books  tell  us  that.  In  times  past  tax  sales 
were  looked  upon  as  forfeitures,  and  the  pro- 
ceedings must  be  rigidly  regular;  but  these 
doctrines  do  not  apply  In  full  force  In  West 
Virginia,  and  ought  not  to,  because  otir  tax- 
sale  system  Is,  and  long  has  been,  so  large  and 
Important  to  tbe  state  In  collecting  delinquent 
revenue,  and  to  many  buying  at  her  sales, 
and  so  important  too,  in  quieting  title  and 
settilng  the  waste  places,.  Uiat  Oie  legbdature 
has,  time  and  time  again,  tn  many  aetB,  be- 
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f  u  tax  back  as  1814,  soDgbt  to  mlti- 
Lud  qaallfr.  If  not  abolish,  the  strict 
efore  prevaUfng,  by  which  almost  any 
arlty  would  aimnl  a  tax  sale,  and  pro- 
that  only  substantial  errors,  capable 
rklng  harm  to  the  former  owner,  and 
ding  hira,  and  thus  prevent  timely  re- 
Ion,  shonld  avoid  such  sale.  Each  one 
se  acts  has  gone  further  than  its  pre- 
DT  in  this  effort  of  liberalisation.  I  re- 
to  tills  legislation  in  Winning  v.  SaUn, 
Va.  IS,  28  8.  £L  757,  as  did  Judge  Holt 
VB  T.  Heatherly,  36  W.  Va.  613,  IB  3. 

Under  this  rigid  procedure,  tax  sales 
I  myth,  eonferriag  on  the  purchaser  a 
1  lawsuit,  and  as  certain  defeat;  ana 
ite  had  to  buy  in,  herself,  vast  quan- 
>f  lands,  which  lay  in  her  hands  many 
wild  and  unsettled,  paying  no  taxes, 
Le  lost  hw  revenue.  Even  to^ay,  with 
8  legislation,  everybody  regards  tax  tl- 
I  dangerous  shadows.  The  state  offers 
[id.  The  purchaser  pays  the  taxes,  and 
othlng.  The  Innocent  purchaser  is  dis- 
ied,  and  the  delinquent  landowner  Is 
d.  True,  it  seons  hard  that  he  should 
s  estate  for  a  pittance  but  whose  fault 
Is  it  the  fault  of  the  innocent  pur- 
'?  This  state  of  things  Is  not  the  fault 
legislature.  It  has  seen  the  bigness  of 
11,  and  often  tried  to  remedy  it  Any 
Dking  at  its  acts  must  see  that  It  seeks 
or  the  tonocent  purchaser,  to  the  extent 
'Ing  him  from  unsubstantial  errors  by 
erlal  officers,  and  technical  defects  not 
ig  the  owner.  The  courts  should  be 
10  execute  a  plain  purpose  of  the  law- 
a,  and  not  to  nullify  it.  And  especial- 
t  more  difficult,  after  the  sale  has  been 
ed  by  a  deed,  to  annul  the  sale.  The 
itself  so  intends,  as  above  seen.  Wln- 
7.  Eakiu,  si^tra.  I  am  aware  that  in 
V.  Dils,  18  W.  Va.  764,  the  ophilon  is 
sed  that  the  defect  in  question  vitiates 
;  but  the  syllabus  does  not  announce 
s  law.  And  in  Barton  v.  micbrist,  19 
L  230,  the  same  opinion  Is  eipressed, 
1  It  may  be  called  obiter,  and  la  not  in 
HabuB. 

ther  irregularity  is,  as  alleged,  that  the 
St  does  not  show  in  whose  name  the 
cas  charged  for  three  out  of  four  years 
hich  it  was  sold.  It  shows  as  to  one 
lonfessediy,  and  a  sale  for  that  year's 
would  be  as  efficacious  as  four.  It 
call  the  owner  to  redeem.  But,  look- 
eyond  the  printed  to  the  manuscript 
,  we  find  It  plain  that  It  was  sold  for 
ears. 

ther  defect  alleged  Is  that  In  the  af- 
.  to  the  sale  list  the  sheriff  swears  that 
it  contains  a  true  account  of  all  the 
state  sold  by  "me  during  the  present 
or  nonpayment  of  taxes  due  thereon  for 
;ars  1863.  1864,  186Q.  1SG6,  1867,  18G8, 
and  1870  (or  some  of  those  years)." 
ords  In  parentheses  are  claimed  to  over- 
tbe  wbole  sale  procMeding  of  BandoUtli 


county.  This  affldarlt  Is  Intended,  perhaps, 
more  to  enforce  a  true  account  to  the  treas- 
ury than  for  tiie  benefit  of  the  landowner. 
By  the  unnecessary  use  of  the  w<wds  of  Bur> 
plusage,  the  aherlfl  meant  to  s^  some  tracts 
were  sold  for  some  years,  some  for  others, 
bnt  tbe  years  named  covered  the  years  for 
which  this  land  was  sold.  Now,  It  Is  the  list 
that  tells  for  what  particular  years  the  own- 
er's land  Is  sold,  and  Sponaugle  had  but  to 
look  at  it;  and  that  told  him  his  laud  waa 
sold  for  1S65.  1866,  1867,  and  1868.  He 
should  look  at  the  list  for  this  specification, 
rather  than  the  affidavit,  but  read  both  to> 
getber.  The  affidavit  does  not  say  or  inti- 
mate that  Uie  land  was  sold  for  any  other 
than  tbose  fonr  years.  The  years  it  spedfted 
include  all  the  years  for  which  any  tract  was 
sold,  and  the  list  tells  for  what  particular 
years  a  particolar  tract  was  aoH. 

Twenty-two  years  after  the  tax  deed  to 
Cresap,  It  Is  attacked.  During  all  this  long 
period  Cresap  and  his  alienees  have  paid  tax- 
es. This,  as  said  above,  would  not  help  them. 
If  their  tax  title  were  bad;  but  It  Is  a  satis- 
faction to  a  court,  in  rendering  judgment,  to 
feel  sure  that  substantial  Justice  is  done. 
The  present  owners,  on  the  faith  of  this  title, 
spent  a  large  sum  In  acquiring  the  land.  The 
former  owners  failed  to  pay  taxes  charged, 
let  the  land  be  sold,  failed  to  redeem,  and 
afterwards  failed  to  charge  their  land.  They 
have  always  been  In  default,  likely  because 
the  land  was  of  little  value;  but  now  that 
this  land  is  In  reach  of  the  West  Vlrghiia 
Oentral  Railroad,  which  has  pierced  that 
mountain  wilderness,  and  given  It  life  and 
enterprise,  and  made  land  very  valuaMe,  and 
the  lumber  company  is  carrying  on  large  op- 
erations In  cutting  timber  on  its  land  very 
near  the  line  of  this  tract,  the  Sponaugle 
claimants  come  In  to  redeem.  The  suit  Is  In 
the  name  of  the  state,  It  ia  true;  but  the  con- 
test Is  between  them  and  the  company,  as  the 
state  has  only  a  tax  claim,  and  the  SptMrnugle 
representatives  applied  to  redeem,  and  filed 
a  cross  bill  to  assail  the  tax  title,  and  thus 
it  Is  their  suit.  On  which  side  Is  the  equity. 
If  we  go  by  It?  But  the  law  decWes  It  for  the 
Condon-Lane  Boom  &  Lumt>er  Company. 
Therefore  we  reverse  the  decree,  and  dtsmlss 
Hie  statti's  bfll  and  the  CnmilBgliain  crou  blU. 


HOGB  et  sL  v.  TURNER. 


Jan. 


iflopreme  Court  of  Appeals  of  yirginla. 
12,  1809.) 

PrIUDOLIITT   CoNVETiNCEB  —  WlTITSSS  —  COMPIE- 
TBHOT    or    Hl'SBAKD   OB   WlFB  ~  TBAniNO  AS 

"Aobst" — Acts  asv  Dbclaritions  or  Asbnt — 

PRBSVHFTlOIt  OW  OWITBaSHlP— PHiCTICa— MOSI- 

noATiox  or  iMSTRccrioita 

1.  Under  Acta  1893-94.  p.  722,  and  Acts 
3697-98.  p.  763,  removing  the  iDcompeteocy  of 
husband  and  wife  to  testify  for  or  against  each 
other,  except  "In  any  proceeding  by  a  creditor 
to  avf^d  or  impeach  any  conveyance,  ^ft,  or  sale 
from  the  one  to  the  other  on  the  gnmnd  of  fraud 
or  want  ckC  consideration.*'  and  preserving  the 
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rules  of  eridence  at  commoD  law  in  cases  of 
such  natoTe,  it  was  error  to  admit  tbe  wife  of 
a  jndgment  debtor  to  testify  in  an  action  on  her 
behalf,  on  an  indemnifying  bond  given  to  the  of- 
ficer hj  tbe  judgment  creditor  of  her  husband, 
on  the  lery  of  an  execntlon  on  certain  personal 
property  of  which  she  claimed  to  be  the  lawfnl 
owner,  where  the  qneBtion  of  fraud  was  raised 
by  defendants'  pleas,  though  her  testimony  was 
restricted  to  the  issues  in  such  cause  other  than 
that  of  fraud,  as  the  interest  of  her  husband 
in  BQch  cotttroTersy  rendered  her  incompetent. 

2.  Code  1887,  |  2877.  proTldes,  inter  alia,  that 
if  any  person  transact  butiness  as  a  trader,  with 
the  addition  of  the  word  "Agent,"  and  fail  to 
disclose  the  name  of  his  principal,  by  a  sign 

E laced  conspicuously  at  the  boose  wherein  sndi 
usiness  is  transacted,  and  also  by  a  notice  in  a 
newspaper,  or  if  any  person  transact  such  busi- 
ness m  Dis  own  name,  wlthont  snch  addition,  all 
the  property  and  chosei  in  action  nsed  In  such 
business  shall,  as  to  the  creditors  of  sadi  person, 
be  liable  for  his  debts.  Hdd,  that  snch  provisios 
makes  all  the  proper^,  etc.,  acquired  or  used 
in  snch  basinets^  anoiDtely  liable  for  the  debts 
of  such  trader,  whether  contracted  in  the  par- 
ticular business  or  not,  and  without  regard  to 
knowledge  of  the  principal,  if  ui7»  on  the  part  of 
the  creditor. 

8.  Any  one  conducting  sudi  bodneti  in  pef^ 
son  Is  not  within  the  statute  referred  to,  and 
need  not  comply  with  its  provisions. 

4.  Though,  as  a  general  rule,  agency  cannot 
be  proved  by  the  declarations  or  acts  of  the  al- 
leged agent,  such  declarations  ss  were  hesrd 
and  such  acta  as  were  known,  without  being 
r^udisted,  may  biud  the  alleged  principal,  on 
the  ground  of  acquiescence  therein. 

6.  In  a  contest  between  a  wife  and  the  cred- 
itors of  her  hnsbsnd.  the  husband  is  presumed 
to  be  the  owner  of  all  property  acquired,  or  of 
which  the  wife  may  be  In  possession,  during  cov- 
erture. 

6.  Where  an  instruction,  withont  qualification, 
was  calculated  to  mislesd  the  jury,  It  was  error 
to  refuse,  on  the  ground  that  it  waa  tendered  too 
late,  a  modification,  requested  during  the  argu- 
ment, correctly  propounding  the  law. 

Brror  to  circuit  conrt,  Angtista  couDtj. 

Action  by  hog&n  Turner,  sergeant  of  the 
city  of  Staunton,  for  the  benefit  of  Jennie 
Bowers,  against  Charles  E.  Hoge  and  anoth- 
er, late  partners,  doing  business  under  the 
Arm  name  and  style  of  Hoge  &  Hutchinson, 
on  an  Indemnifying  bond  taken  by  plalntlfT 
on  levying  an  execution  on  a  stock  of  mer- 
chandise, under  a  judgment  in  favor  of  de- 
fendants and  against  one  George  Bowers, 
the  husband  of  Ba<d  Jennie  Bowers.  De> 
fendants  interposed  eight  pleas,  as  follows: 
(1)  Of  conditions  performed  generally;  <2) 
of  non  damnlflcatus;  (3)  that  defendants 
did  Indemnify,  etc.;  (4)  special  plea  of  fail- 
ure to  comply  with  the  agency  act;  (5  and  6) 
special  pleas  of  fraudulent  transfer;  and  (7 
and  8)  special  pleas  of  fraud.  There  were 
verdict  and  judgment  In  favor  of  plaintiff, 
and  defendants  bring  error.  Reversed. 

The  first  eight  assignments  of  error  are  as 
follows:  (1)  Error  In  allowing  Jennie  Bow- 
ers, tbe  wife  of  the  execution  debtor,  to  tes- 
tify as  a  witness,  over  defendants'  objec- 
tion to  her  competency,  on  any  and  all  points 
Involved  in  tbe  cause,  except  on  the  issues  of 
fraud  raised  by  the  fifth,  sixth,  seventh,  and 
eighth  pleas.  (2)  Error  In  giving,  on  plain- 
tiff's motion,  the  following  instruction  to  the 


jury:  "The  court  Instructs  the  jury  that  al- 
though they  may  believe  from  the  evidence 
in  this  case  that  the  business  conducted  at 
No.  17  West  Frederick  street,  Staunton,  Va.. 
was  conducted  by  George  Bowers  in  his 
own  name,  as  agent,  without  disclosing  his 
principal,  publication  for  two  snccesslve 
weeks  in  a  newspaper,  and  by  a  sign  posted 
at  his  place  of  business,  yet  if  they  believe 
from  the  evidence  in  this  case  that  Jennie 
Bowers  was  hie  principal,  and  that  the  de- 
fendants knew  this  when  the  property  of  the 
business  was  levied  on  and  sold,  that  then 
the  defendants  are  liable,  and  the  plaintiff 
is  entitled  to  a  verdict."  (3)  Error  in  giving 
to  the  jury,  on  plalntltTs  motion,  the  follow- 
ing Instruction:  "The  court  Instructs  tbe 
jury  that  If  they  believe  from  the  evidence 
iQ  this  case  that  Mrs.  Jennie  Bowers  was 
the  owner  of  the  stock  of  goods  and  the  busi- 
ness conducted  at  No.  17  West  Frederick 
street,  and  that  she  conducted  said  business 
In  person  on  the  premises,  then  no  agent 
employed  by  her  was  required  to  disclose 
his  principal,  by  a  sign.  In  letters  easily  to 
be  read,  placed  conspicuously  at  bis  said 
house  where  said  business  was  conducted,  or 
by  notice  published  for  two  weeks  in  a 
newspaper,  or  otherwise  to  comply  with  or 
conform  to  tbe  provisions  of  section  2877  of 
the  Code  of  Virginia,  and  the  jury  must  find 
a  verdict  for  the  plaintiff."  (4)  Error  In  giv- 
ing to  tbe  jury,  on  motion  of  plaintiff,  the 
following  Instruction:  "The  court  Inatmcts 
tbe  Jury  that  neither  the  declarations  nor 
the  acta  of  George  Bowers  can  be  considered 
in  this  case  to  prove  that  he  was  the  agent 
of  his  wife,  Mrs.  Jennie  Bowers,  to  conduct 
her  business  In  his  name  as  agent,  at  tbe 
Jesser  Building,  In  Staunton,"— the  "Jesser 
Building"  being  the  same  building  as  that 
referred  to  elsewhere  In  the  cause  as  "No. 
17  West  Frederick  Street."  (5)  Error  In  n^ 
fusing  to  give  the  following  Instruction,  on 
request  of  defendants:  "The  court  Instructs 
the  jury  that  if  thoy  believe  from  the  evi- 
dence that  at  the  time  of  the  acquisition  by 
tbe  plaintiff,  Jennie  Bowers,  of  the  proper- 
ty levied  on  and  sold  under  the  execution  oi 
Hoge  &  Hutchinson,  her  husband,  George 
Bowers  was  insolvent,  then  the  presumption 
of  law  Is  that  he  furnished  her  with  the 
means  to  purchase  or  acquire  such  property, 
and  that  such  property  Is  therefore  subject 
to  be  levied  on  for  bis  debts  contracted  prior 
thereto,  and  that  tbe  burden  of  showing  that 
he  did  not  in  fact  furnish  her  with  the 
means  to  acquire  said  property  Is  upon  the 
plaintiff  to  prove  affirmatively,  by  a  prepon- 
derance of  evidence,  to  the  satisfaction  of 
the  jury,  that  he  did  not  do  so;  and.  In  con- 
sidering the  evidence  adduced  by  her  od 
that  point,  tbe  juiy  must  disregard  evidence 
tendered  by  her  on  the  witness  stand,  just  as 
If  she  had  not  testified  at  all,  her  evidence  on 
that  point  being  entirely  Inadmlfislble  and  Ule- 
gal,"^nd  In  giving  in  lieu  thereof  tbe  follow- 
ing Instruction:  '*Xbe  court  instructs  the  Jury 
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tbftt  It  devolves  upon  tbe  plaintiff  to  Bbow  by 
aatlafactoiT  evidence  that  tbe  money  with 
wtalcb  she  bought  the  stock  of  goods  from 
Wm.  B.  Craig,  trnstee,  was  her  own  money, 
and  belonged  to  her  separate  estate."  (6) 
Brror  In  refusing  to  give,  on  request  of  de- 
fendants, the  following  instruction:  "The 
court  instructs  the  jury  that  the  plaintiff, 
Mrs.  Jennie  Bowers,  Is  not  a  competent  wit- 
ness in  this  cause,  and  that,  in  considering 
this  case,  they  mast  entirely  exclude  all  the 
evidence  given  by  her,  and  totally  disregard 
the  same,  and  dismiss  It  from  their  minds  as 
completely  as  If  she  bad  never  testified  in 
this  cause  at  alL"  (7)  Error  In  refusing  to 
give  the  following  instruction,  on  request  of 
defendants:  "The  court  Instructs  tfae  jury 
that  If  they  believe  from  the  evidence  that 
at  the  time  the  execution  of  Hoge  &  Hutch- 
inson Involved  In  this  cause  was  levied  upon 
the  property  at  No.  17  West  Frederick  street, 
on  the  29th  day  of  January,  1897.  the  exe- 
cution debtor,  Oeorge  Bowers,  was  then 
conducting  a  store  at  the  said  storeroom  as 
agent  for  his  wife,  the  plalotlff,  the  said 
Jennie  Bowers,  under  the  style  of  *G!eorge 
Bowers,  Agent,'  and  that  he  had  failed  to 
disclose  the  name  of  his  principal  by  a  sign. 
In  letters  easily  to  be  read,  placed  consplcu- 
ously  at  the  house  where  snch  business  was 
conducted,  and  also  by  a  notice  published 
two  weeks  in  a  newspaper  printed  In  the  dty 
of  Staunton,  and  that  the  said  property  so 
lerled  upon  was  acquired  by  the  said  George 
Bowers,  agent.  In  snch  business,  then  they 
must  find  for  the  defendants,  notwithstand- 
ing they  may  further  believe  that  said  prop- 
erty really  belonged  to  said  plaintiff,  Jenule 
Bowers,  and  bad  been  bought  and  paid  for 
hy  ba,  and  tbongb  she  was  bound  for  all 
the  puTchases  made  and  debts  contracted 
by  the  said  Bowers  as  agent,  and  that  the 
same  was  well  known  to  the  defendants." 
And  (S)  error  in  refusing  to  give  the  follow- 
ing Instruction,  tendered  by  defendants  dur- 
ing the  closing  argument  of  plaintiff's  coun- 
sel: "The  court  Instmcts  the  Jury  that 
though  they  may  believe  from  the  evidence 
that  the  plaintiff,  Mrs.  Jennie  Bowers,  did . 
not  Instruct  or  authorize  h«r  husband, 
Oeorge  Bowers,  to  have  her  licenses  trans- 
ferred to  Oeorge  Bowers,  agent,  or  to  have 
her  business  advertised  as  that  of  George 
Bowmi,  agent,  yet  If  they  further  believe 
from  the  erldence  that  after  her  said  hus- 
tmnd  had  had  her  licenses  so  transferred, 
and  had  so  advertised  the  business,  the  plain- 
tiff, Mrs.  Jennie  Bowers,  knew  of  her  hus- 
band's action  In  those  respects,  and  did  not 
correct  or  repudiate  them,  then  by  her  si* 
lence  and  acquiescence,  after  having  knowl- 
edge of  her  husband's  said  acts,  she  ratified 
them,  and  made  them  just  as  binding  on  her 
tm  it  she  had  authorised  them  In  advance." 

A.  C.  Braxton,  for  plaintiffs  In  error.  Chas. 
Curry  and  L,  W.  H.  Peyton,  for  defendant 
In  errw. 


RIELY,  J.  By  the  common  law,  husband 
and  wife  are  Incompetent  to  testify  for  or 
against  each  other.  Neither  of  them  Is  ad- 
missible as  a  witness  In  a  cause,  clvU  or 
criminal,  to  which  the  other  Is  a  party.  The 
rule  applies  to  all  cases  In  which  the  Interests 
of  the  other  party  are  Involved.  1  Greenl. 
Ev.  H  334,  34n,  and  William  ft  Mary  OoUege 
V.  Powell,  12  Grat.  872,  882. 

This  prohibition  against  the  competency  of 
husband  and  wife  to  testify  for  or  against 
each  other  is  not  confined  to  the  case  where 
the  husband  or  wife  Is  a  party  to  the  record. 
It  applies  equally  where  he  or  she  Is  not  a 
party,  but  yet  has  an  Interest  directly  In- 
volved In  the  suit,  and  would  therefore,  ac- 
cording to  the  common  law,  be  incompetent 
to  testify.  In  that  case  the  other  would  also 
be  Incompetent  1  Greenl.  Ev.  8  341;  29  Am. 
&  Eng.  Enc.  Law,  624;  Murphy's  Adm'r  v. 
Carter,  23  Grat  487;  Farley  v.  Tlllar,  81  Va. 
279. 

Where  a  husband  has  transferred  property 
to  his  wife  In  fraud  of  the  rights  of  a  cred- 
itor, the  latter,  if  the  subject  of  the  transfer 
be  personal  property,  and  was  made  by  deed 
or  other  conveyance,  has  two  remedles,-^he 
may  Institute  a  suit  in  equity  to  Impeach  the 
conveyance  on  the  ground  of  fraud,  have  it 
set  aside,  and  the  property  subjected  to  the 
payment  of  his  debt;  or  he  may  proceed  at 
law,  obtain  a  judgment  for  his  debt,  and.  In 
disregard  of  the  conveyance,  levy  bis  execu- 
tion upon,  and  sell,  the  property  fraudulently 
transferred.  Harvey  v.  B\)X,  6  Leigh,  444; 
Green  v.  Spaulding,  76  Va.  411;  4  Minor, 
Inst  (1st  Ed.)  818. 

It  has  been  held  time  and  again  by  this 
court  that,  in  a  suit  In  equity  by  a  creditor 
to  Impeach  a  conveyance  from  a  husband  to 
his  wife  for  fraud,  neither  the  husband  nor 
the  wife  Is  competent  to  testify,  upon  the 
ground  that  both  are  directly  interested  In  the 
result  of  the  suit  William  &  Mary  College 
V.  Powell,  supra;  Burton  v.  Mills,  78  Va. 
470;  Perry  v.  Ruby,  81  Va.  317;  Witz  v.  Os- 
bum,  83  Va.  227,  2  S.  E.  33;  Crabtree  v. 
Dunn,  86  Va.  953,  11  S.  E.  1053;  De  Farges 
V.  Ryland,  87  Va.  404, 12  S.  E.  805. 

Upon  \be  same  principle,  both  husband 
and  wife  are  equally  incompetent  In  a  suit 
on  an  Indemnifying  bond  by  the  wife,  wbere 
the  creditor  has  elected  to  proceed  at  law. 
It  is  true  that  to  the  suit  In  equity  both  hus- 
band and  wife  would  be  parties,  while  In  the 
suit  upon  the  indemnifying  bond  the  wife  Is 
alone  a  party  to  the  record;  but  the  matter 
in  controversy— the  alleged  fraudulent  trans- 
fer—Is as  much  an  Issue  in  the  one  case  as  in 
the  other.  Neither  the  husband  nor  the  wife, 
as  we  have  seen,  could  testify  In  a  suit  in 
equity  to  Impeach  for  fraud  a  conveyance 
from  a  husband  to  his  wife,  because  both  are 
Interested  In  the  result  of  the  suit;  and,  for 
the  same  reason,  neither  of  them  Is  competent 
to  testify  wbere  the  question  of  fraud  is  be- 
ing tried  In  a  proceeding  at  law.  The  hua- 
ttud,  thon^  not  a  party  to  the  record,  Is  dl- 
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recti7  lutereated  In  the  remit  of  tbe  salt,  and 
UilB,  aa  we  have  seen,  is  tnffldent  to  dlaqnal- 
Itj  the  wife  as  a  witness. 

At  common  law  a  part7  to  tbe  record  conld 
not  be  a  witness  for  himself  or  a  co-suitor  In 
the  cause.  Disqoallflcation  by  reason  of  In- 
terest, with  certain  exceptions,  has  been  long 
since  removed  in  this  state  by  statnte  (Code 
1887,  SS  3345-334&);  and  Mia.  Bowers,  In  the 
case  at  bar,  would  not  be  Incompetent  to  tes- 
tify by  reason  of  her  own  Interest  A  wife 
Is  competent  to  testify  where  the  cause  Is 
her  own,  and  her  husband  has  no  interest  in 
the  result  of  the  snlt,  although  he  Is  a  party 
to  the  record.  If  only  a  nominal  party.  Frank 
V.  LUienfeld,  33  Grat  377;  Hayes  t.  Asso- 
ciation, 76  Va.  225;  Farley  t.  TlUar,  81  Va. 

NIcholaa  r.  Austin,  82  Va.  817,  1  S.  E. 
1S2;  Jones  t.  Degge,  84  Va.  685.  6  S.  B.  79»; 
Thomas  t.  Sellman,  87  Ya.  683,  13  S.  E.  146. 

It  waa  not  tbe  Interest  of  Mrs  Bowers  that 
rendered  ha  Incomitetent  to  testify  In  the  pr^- 
ent  case,  bat  the  interest  of  her  husband.  He 
bad  an  Interest  directly  Involved  In  the  suit, 
which  at  common  law  would  have  rendered 
him  incompetent  to  testify;  and  his  wife,  be- 
cause of  title  Interest  that  at  common  law 
wonld  hare  exdnded  falm,  was  also  Incom- 
petent The  recmt  acts  passed  by  the  gen- 
enU  assembly  removing  tbe  incompetency  of 
husband  and  wife  to  testify  for  or  against 
each  otha  eqnessly  retain  tbe  prohibition 
against  competency  **In  any  proceeding  by  a 
creditor  to  avoid  or  Impeach  any  conveyance, 
gift  or  sale  from  the  one  to  the  other  on  the 
ground  of  ftand  or  want  of  consideration." 
and  expressly  preserve  the  mles  of  evidence 
at  common  law  In  cases  of  that  nature.  Acts 
1898-04,  p.  722;  Acts  1897-«e,  p.  758.  The 
cbvult  court  rratrlcted  tbe  testimony  of  Mrs. 
Bowers  to  Cbe  issues  fn  the  cause  other  than 
that  of  fraud.  It  Is  difficult  to  see  how  she 
could  testify  at  all  In  the  case  without  her 
eridence  affecting  ttiat  issue,  and  the  testi- 
mony given  by  her  goes  far  to  confirm  this; 
btit,  however  that  may  be.  It  was  decided  by 
this  court.  In  Step  toe  v.  Read,  19  Grat.  1,  that, 
If  a  witness  Is  competent  to  give  evidence  at 
all  In  a  cause,  he  may  be  examined  upon  any 
matter  hi  the  record,  and  la  not  competent  for 
one  purpose  only.  The  principle  laid  down 
In  that  case  has  been  frequently  acted  npon 
by  the  courts  of  tbe  commonwealth,  and  been 
followed  by  this  court  without  question.  Car^ 
ter  v.  Hale,  3Z  Grat.  11I>;  Brock's  Adm'r  t. 
Brock,  92  Va.  173,  23  S.  E.  2^. 

We  are  therefore  of  opinion  that  the  court 
erred  In  admitting  Mrs.  Bowers  to  testify  at 
all  In  the  case.  This  disposes  of  the  assign- 
ment of  error  based  upon  the  sixtti  as  wdl  as 
the  first  bin  irf  exceptiona 

Tbe  main  question  In  the  case  Is  the  proper 
construction  of  sectlcHi  2877  of  the  Oode.  This 
section  i»ovIdes,  m  substance,  among  other 
things,  that  If  any  person  transact  business 
as  a  trader,  with  the  addition  of  the  word 
**Agent,"  and  fall  to  disclose  the  name  of  his 
principal,  by  a  sign.  In  letters  easy  to  be  read. 


placed  conspicuously  at  the  bouse  wherein  the 
business  Is  transacted,  and  also  1^  a  aotloe 
published  for  two  weeks  In  a  aewqwper  (if 
any)  printed  In  tbe  dty,  town,  or  county 
wherein  tbe  same  Is  tnosacted,  or  it  any  per- 
son transact  sudi  business  tn  his  own  name, 
without  any  anch  addition,  all  the  property 
stock,  and  dioaes  in  action  acquired  or  used 
in  such  bustneas  shall,  as  to  tbe  creditors  of 
any  such  person,  be  liable  for  his  debts. 

Tbe  purpose  of  the  leglslatuze  in  «iactli« 
the  statute  (as  the  title  of  the  original  act 
passed  March  28,  1838,  shows)  was  to  pre- 
vent persons  carrying  on  business  undw  false 
or  fictitious  names  and  firms.  Tbe  object  was 
to  prevent  fraud;  to  compel  any  person  trans- 
acting business  as  a  ttader  to  disclose  the 
name  of  tiie  real  owner  of  the  business,  If  nay 
other  tlure  be;  to  prevent  any  ^lifting  or 
evaahA  of  ownersblp  and  Ual^ty  tot  debts  Im 
case  of  controvcny:  and  to  prednde  the  as- 
sertion of  secret  daims  of  owaarshlp  against 
creditors  of  him  who  has  conducted  the  basl- 
nMs,  poasoBsed  the  pR^crty.  and  ai^ewed  to 
be  its  ownv. 

The  language  of  tba  statute  Is  ifltia,  a- 
pUclt,  and  imperatlTCk  It  Icstcs  bo  room  for 
exertion  or  qnaUflcatloiL  If  any  paaon,  as 
Is  alleged  In  tUa  case,  tranaact  business  aa  a 
trader  in  his  own  name  with  the  addttloa  of 
the  word  "Agent,"  or  In  his  owa  name  with- 
out such  addition,  and  tall  to  comply  with  ^ 
provlslona  of  tbe  statute.  It  makes  all  die 
prop»^,  stock,  and  choses  In  action  acquired 
or  used  In  such  buslnsss  absolutely  liable  tor 
his  debts,  whether  contracted  la  the  particu- 
lar tmslness  or  not,  and  without  regard  to 
knowledge  by  the  owdltor  (tf  the  ^laclpel,  if 
principal  tture  be.  Knowledge  or  want  of 
knowledge  plays  no  part  In  the  application  of 
the  statute.  That  Is  an  Immatralal  matta. 
The  only  questiim  Is  wbeUier  tbe  peraui  was 
doing  business  as  a  trader,  within  tbe  mean- 
ing of  tlie  statute  and  has  compiled  or  failed 
to  comply  wltb  Its  positive  requirements. 

The  state  of  Mlasiaslpfid  has  a  statute  rcry 
similar  to  ours.  It  is,  in  fact,  alnuat  In  tbe 
exact  words  of  our  own.  Code  MIsa.  1880,  | 
ISOO.  Her  statute  haa  repeatedly  come  before 
her  court  of  appeala  for  ooustructlon,  and 
that  court  has  uniformly  held  that  tbe  pto- 
Tlsloua  ot  the  statute  must  be  complied  with, 
and  that  knowledge  as  to  the  principal  or  true 
owner  by  creditors  of  tbe  prascm  transacting 
the  bnalnesa.  In  case  of  noncompliance  with 
tbe  requironents  of  tbe  statnte^  did  not  affect 
the  question  of  the  liability  of  the  property 
used  in  tbe  business  for  bis  d^ts.  Gumbel 
V.  Koon,  50  Miss.  264;  Qutai  v.  Myles,  Id. 
375;  Wolf  V.  Kahn.  62  Miss.  SU;  Paine  v. 
Lock  Co..  04  Miss.  175, 1  South.  56;  Qomblet 
V.  Steen,  65  Miss.  474,  4  South.  431. 

The  only  case  which  has  been  Iwougbt  to 
our  attention,  or  whidi  we  have  been  aUe  to 
find,  in  which  this  court  has  placed  a  different 
cmiBtructlon  upon  tbe  statute  fh>m  the  wie 
we  have  given  K,  la  that  <^  Trevllian  v.  Pow- 
ell In  the  several  other  cases  In  wbldi  tbe 
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statute  kas  been  under  conrideratioD  by  this 
court,  DO  nieh  conatmctlon  la  advaooed  as 
waa  glren  In  that  caae.  Bank  t.  Keat,  16 
Grat  257;  Penn  t.  Whitehead,  17  Orat  903; 
Bank  t.  Cringan,  91  Va.  347,  21  S.  B.  820; 
and  Benjamin  t.  Mkddan,  M  Va.  66^  26  a  B. 
392. 

The  case  of  TreTlUan  v.  Powell  waa  never 
officially  reported,  but  la  to  be  found  In  the 
Quarterly  Lav  Journal  for  1866  (page  207). 
The  dicoit  court  In  that  case  gave  to  the 
statute  the  same  constructloD  that  w«  have, 
but,  on  appeal  to  this  court  Its  judgment  waa 
reversed.  The  case  was  decided  by  a  court 
of  three  Judges,  two  of  whom  concurred  tn 
the  reTcraal,  and  one  dissented.  No  oplnton 
waa  filed,  and  we  are  unable  to  ascertain  tba 
reasons  of  the  majority  of  the  court  for  tbetr 
concluidon,  the  order  that  was  entered  con- 
taining the  mere  statement  that  the  p»son 
"did  not  transact  business  as  a  trader,  'with 
the  addltian  of  the  word  "Agent,"  '  accordln^f 
to  tbe  tme  Intent  and  meianlng  of  the  statute." 
Under  these  elrcumatanoes,  we  do  not  feel 
called  to  consider  ours^Tea  aa  bound  by 
that  caae,  especially  aa  we  axe  all  of  oplalon 
that  the  statute  should  receiTe  a  dttfer^t 
constmctlmi,  and  a  construction,  so  far  as  our 
eiq>erience  goes,  that  has  uniformly  been  glT- 
en  te  It  by  tb«  lower  conrts  at  the  common- 
wealth. The  circuit  court  thesefoe  ored  la 
giving  for  the  plaintiff  the  Inatruetlon  art 
forth  in  bVl  of  exoeptlons  numbered  2,  and  tn 
rinsing  to  give  the  Inatruetlon  for  tbe  d»- 
f«idant  set  forth  In  blU  of  ezo^ttooa  num- 
beiedT. 

The  court  did  not  err  in  giving  to  the  Jury 
the  Instruction  set  forth  in  bill  of  exceptions 
No.  3.  It  Mrs.  Bowers  conducted  the  busi- 
ness in  person,  then  the  case  did  not  come 
wltliln  the  atatnte,  and  there  was  no  require- 
ment on  her  to  do  anything  required  by  its 
proTlslonB.  Whether  she,  In  fact,  did  con- 
duct the  business  In  person,  was  a  matter  de- 
pendent upon  the  evidence;  and,  the  record 
8ho>wing  that  there  was  evidence  tending  to 
prove  this,  It  was  proper  Cor  the  court  to 
give  the  Instruction  set  forth  In  bill  of 
tionB  nnmt>eced  8. 

Tbe  Instruction  set  out  in  bill  of  exceptions 
No.  4  and  that  set  ont  tn  bill  of  exceptiona  No. 
8  will  be  considered  together.  It  Is  settled 
law  that  the  deda ratio na  or  acts  .ot  an  agent 
cannot  be  received  to  prove  his  agency.  That 
fact  must  be  proved  by  other  evidence,  and 
must  be  flist  estabUshed  before  his  declara* 
tiona  or  acts  are  admissible  aa  evidence. 
Fisher  V.  White,  M  Va.  236,  26  S.  SI.  573; 
Mechem,  Xg.  SS  100,  716;  Sanford  v.  Pollock. 
lOS  N.  Y.  450,  U  N.  B.  830. 

It  is  contended  by  counsel  for  plaintiffs  in 
error  that  the  dadarattons  and  acts  of  George 
Boweia,  the  huaband  of  Jennie  Bowers,  to  the 
effect  that  be  waa  ber  agait,  were  made  In 
tker  ptesenoe  or  totngkt  baue  to  her  knowl- 
edge wttbont  being  lepndiatcd,  and  thai,  aoefa 
b^g  the  ease;  she  waa  boond  by  Ua  dedaea* 
tlcni  and  acta,  aal  ttaat  Urn  luatnctlaa  sat 


out  in  the  fourth  bUl  of  exceptions  staonld 
have  been  given  with  this  quallflcatian.  The 
record  doea  not  show  that  tbe  court  was  ask- 
ed thus  to  qualify  the  insfructioa  at  the  time 
It  was  given;  but  during  the  concluding  ar- 
gument of  counsel  for  the  platntlfF,  tn  order 
to  meet  a  contention  made  by  him  In  bis  ad- 
dress to  the  Jury,— that,  in  determining  wheth- 
er Jennie  Bowers  was  bound  by  any  acts  of 
George  Bowers  as  her  agent,  they  could  not 
consider  anything  said  or  done  by  him  aa 
tending  to  eatabllsh  tbe  fact  of  such  agency, 
although  Jennie  Bowers  may  have  heard 
such  words  or  known  such  acts  without  repu- 
diating them,— the  counsel  for  defendants  ten- 
dered an  instruction  embodying  a  qualifica- 
tion of  the  general  principle  enunciated  In 
the  prior  Instruction;  but  the  court  refused  to 
give  It,  for  the  reason  that  It  was  tendered 
too  late.  The  hiBtmction  thus  asked  for  by 
counsel  for  the  defendants,  and  set  forth  In 
MU  of  exceptions  No.  8,  correctty  propounded 
the  law,  and  should  have  been  given  at  tlie 
time  It  was  offered,  as  the  histructSon  ooataln- 
ed  in  bill  of  exceptionB  No.  4.  without  ex- 
planation or  qualification,  was  calculated,  un- 
der the  drenmstancea  and  In  view  of  the  art- 
dsnoe,  te  mislead  the  jury. 

Tbe  Instruction  asked  for  by  the  def^d* 
ants,  whkOi  la  set  forth  In  the  fifth  blU  of  ex- 
ceptions, correctly  stated  the  law,  and  i^uld 
have  been  given  by  the  court  It  but  enun 
elated  the  law  aa  it  bad  been  held  by  thit 
court  Yates  v.  Law,  86  Va.  117,  8  S.  H.  508; 
Grant  v.  Sutton,  00  Va.  771,  18  S.  S.  784; 
Ehmier'B  Adm'r  v.  Woodson,  91  Va.  711,  27 
S.  E.  457.  The  Instmctton  gjven  in  lieu  of  U 
did  not  fully  propound  the  law  applicable  to 
the  case.  It  wholly  Ignores  the  presumption 
of  the  law,  In  a  contest  between  a  wife  and 
the  creditora  of  her  husband,  that  the  hus- 
band Is  the  owner  of  all  property  acquired  or 
of  which  the  wife  may  be  In  possession  dur- 
ing the  coverture.  The  instruction  asked  for 
by  the  defendants  embodied  this  presump- 
tion, and  they  were  entitled  to  have  It  stated 
to  the  Jury.  The  instmctlou  given  was  not  the 
equivalent  of  the  one  refused,  and  the  court 
en-ed  in  rejecting  the  latter  and  giving  its  own. 

The  judgment  of  the  circuit  court,  for  the 
reasons  herein  given,  must  be  reversed,  the 
verdict  set  aatde,  and  the  caae  remanded  for 
a  new  trial  to  be  had  in  acooxdance  wltb  tbe 
views  expressed  in  this  oplnton. 


ROANOKB  ST.  RT.  00.  T.  HIOKS  et  al.i 
(Sopreme  Coart  of  Appeals  of  ^rglnia.   Dec.  1, 
1898.)  « 

Bill  or  Dibcovkkt  —  Specific  PERrosHiKcs  — 
Trust  Puxd, 

1.  A  bill  caDQot  be  maintained  against  cor- 
porations alone,  aa  one  for  discovery,  they  be- 
lar  unable  to  answer  under  oadi. 

a.  A.  Ml  dftea  nat  seek  ^laalfia  psftormanca 

iR^iearing  denied. 

•Kor  <9lnion  on  sppKeatioB  for  modificathm  > 
eC  opUen.  ase  tt  8.  bT  TOO. 
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ot  a  contract  ot  a  cwpozmtloii  to  deliver  bonds, 
which  ftlleffes  that  the  bondi  agreed  to  be  de- 
livered were  Becnred  on  the  corporation's  prop- 
ertj  at  the  time  of  the  contract,  and  that  sach 
bonds  and  the  mortgage  Becuiing  them  have 
been  canceled  and  destined,  and  another  mort* 

gga  given  to  secnre  a  later  iasne  of  the  bonds, 
us  making  it  impossible  to  specifically  exe- 
cute the  contract,  and  the  bonds  songht  to  be 
reached  being  of  the  later  issue. 

3.  A  deed  ot  tmst  conveTing  all  the  property 
of  a  corporation  for  the  benefit  of  all  who  are 
or  may  oe  holders  of  stock  of  a  certain  iasne 
does  not  create  a  tmst  fond  for  benefit  of 
creditors  of  the  corporation,  thongh  It  contains 
the  resolntion  of  the  stockholders  authorizing  it, 
reciting  that  It  was  deemed  expedient  to  execute 
a  morteage  and  laaua  bonda,  the  money  derived 
from  ue  sale  thereof  to  be  oaed  for  the  pay- 
ment of  the  corporation's  outstanding  indebted- 
ness and  for  improvement,  and  though  it  con- 
tains a  provision  that  the  trustee  deliver  a  cer^ 
tain  amount  of  the  bonds  to  the  corporation,  to 
be  applied  to  the  payment  of  their  outstandinff 
indebtednesB,  and  vaeh  other  oaea  ac  the  direct 
ors  shall  determine. 

Aj^fieal  from  drenlt  conrt  of  cit7  ot  Boa^ 
soke. 

BUI  b7  R.  B.  BkikB,  tnutee,  and  others, 
againat  the  Boanoke  Street-Railway  Gom- 
poziy  and  anottier.  Decree  for  complalnanta, 
and  Mid  company  appeala.  Reversed. 

Watta,  BobertBOD  &  BobertsoD,  Richard  IC 
Venable,  and  S.  Hamilton  GraTes,  for  iy>pel- 
lant  Scott  &  Staples  and  Eppa  Hunton,  Jr., 
tor  appellees. 

HABRISON,  3.  In  the  view  taken  of  this 
case,  the  only  point  that  need  be  considered 
Is  raised  by  the  demurrer  which  calls  In 
qnestlon  the  right  of  appellee  to  maintain 
Us  suit  in  a  court  of  equity. 

The  material  allegations  of  the  bill  are  that 
the  appellee  Rogers  In  the  year  18S9  sold  and 
conveyed  to  the  appellant  a  tract  of  land,  for 
which  he  was  to  receive  from  appellant  cer- 
tain stock,  and  "$40,000  worth"  of  Its  first 
mortgage  bonds,  then  secored  upon  the  prop- 
erty of  appellant;  that  he  has  never  receiv- 
ed these  bonds,  and  that  they  have  been  can- 
celed and  retired;  that  subseqnently,  on  the 
1st  day  of  May,  1892,  the  t^>peUant  executed 
another  mortgage,  conveying  all  of  Its  prop- 
erty to  the  Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Company  of  Philadelphia,  aa  trus- 
tee, to  secure  |500,000  of  its  bonds,  to  be  Is- 
sued according  to  the  provisions  of  said  mort- 
gage; that  there  was  a  large  Indebtedness  on 
the  part  of  appellant,  which  was  to  be  pro- 
Tided  for  by  this  mortgage  and  the  issue  of 
bonds  thereunder,  and  that  a  part  of  the  In- 
debtedness to  be  thus  provided  for  was  the 
obligation  of  appellant  to  deliver  $40,000 
worth  of  Its  first  mortgage  bonds  to  appellee; 
that  a  large  part  of  said  bonds  had  never 
been  issued,  and  tiiat  a  large  part  of  those  Is- 
sued had  not  been  sold,  but  bad  been  deposit- 
ed as  collateral  by  appellant  to  secure  Its  ob- 
ligations to  certain  of  its  stockholders;  that 
at  the  time  of  the  execution  of  this  mortgage 
the  Fidelity  Oompany,  and  the  stockholders 
for  whose  security  bonds  bad  been  deposit- 
ed as  ooUateral.  employed  coonari  to  examine 


the  books,  papers,  and  docQmwti  oC  appe- 
lant, and  became  thereby  fully  ^nlaed  of 
the  contract  under  which  appellee  had  con- 
veyed the  tract  of  land,  and  of  the  obligation 
of  appellant  to  deliver  the  $40,000  vrordi  of 
bonds  aa  the  consldention  thereCnr,  and 
were  fully  apprised  of  the  fact  that  aafd 
bonds  bad  not  been  dellvned,  and  that  appel- 
lant was  still  oUlged  to  deUver  the  same 
wheneva  demand  abould  be  made  therefor; 
that  by  said  last-mentioned  mortgage  dis- 
tinct provision  was  made  for  the  paymut 
and  discharge  of  all  of  the  obllgationa  of  ap- 
pellant, and  that  the  $500,000  of  mortgage 
bonds  so  provided  to  be  lasoed  were  by  the 
terms  of  th6  mortgage  created  a  troat  fund,  to 
be  b^  by  the  FldeUt7ln8arance,Tm8tft  Saffr- 
Deposit  Company  In  trust  for  the  benefit  of 
all  parties  to  whom  appelant  was  Indebted 
or  nnder  any  contractual  oblations,  and 
that  It  thereby  became  the  du^  of  appelant 
to  execute  and  deUver  to  the  Flddlty  Com- 
pany, trustee,  $40,000  wortlt  of  said  mortgage 
boa^a,  and  that  It  was  the  dutgr  of  the  Fidel- 
ity Oompany  to  ddlver  said  txmds  to  app^lee; 
that  on  the  2Stb  day  of  Uardi.  ISM,  appel- 
lee, through  his  trustee,  to  whom  he  had 
made  an  assignment,  had  made  appUcatkm 
to  appellant  for  the  Issue  and  delivery  of 
said  bonds,  and  that  It  had  declined  to  de- 
liver Hie  aame;  that  Inaamndi  aa  appelant 
had  by  Its  mortgage  deed  of  1882  created  Its 
mortgage  bonds,  to  the  amount  ot  $80(^000, 
as  a  trust  fund  tax  the  protection  of  all  par^ 
ties  to  whom  It  was  nnder  obligation,  and 
among  others  for  the  protection  of  Wfdlee, 
tberefrae  appellee  was  mtltled  to  oompd  ap- 
pellant and  the  Fidelity  Insurance,  Truat  A 
Safe-Deposit  Oompany  to  execute  and  deliver 
to  his  trustee,  to  whom  be  had  made  said  as- 
signment for  the  benefit  of  hJs  creditors,  and 
thereafter  for  his  own  benefit,  said  $«MN)0 
worth  of  bonds. 

The  bill  then  proceeds  to  pn^ponnd  oertahDi 
Intern^atlons  to  appelant: 

(1)  Whether  ajipellant  had  ever  dellTered 
to  appellee  or  bis  trustee  ttie  $40,000  wwtti 
of  bonds? 

(2)  How  much  of  the  $600,000  of  bonds  pro- 
vided for  in  the  mortgage  of  1892  have  been 
Issued,  how  many  are  in  the  hands  of  tlie 
Fidelity  Oompany,  and  how  many  of  those 
Issued  does  appellant  still  retain  an  Interest 
in? 

(3)  Whether  or  not  any  of  the  bonds  bad 
been  delivered  to  stockholders  or  other  per- 
sons as  collateral  security  for  moneys  ad- 
vanced appellant,  how  much  money  had  been 
realized  by  appelant  on  said  bonds,  and  Is 
whose  hands,  and  to  whom,  were  said  bonds 
delivered? 

The  prayer  of  the  bill  is  that  the  appellant 
railway  company  and  the  Fidelity  Company, 
trustee,  be  required  to  Issue  and  d^ver  $40^- 
000  worth  of  the  bonds  of  1882,  with  interest 
coupons  attached  fliereto^  and  that  af^eUant 
be  required  to  pay  the  Intweat,  at  the  rate 
of  6  per  cent,  that  has  accrued  since  the  date 
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e  sale  of  the  land  to  appellant,  and  that 
icesB&ry  Bteps  be  taken  to  give  appellee 
lete  relief  according  to  the  statement  of 
ase  In  the  bill,  and  snob  gmeral  relief 
might  be  eotltled  to. 
ree  grounds  are  nrged  In  support  of  the 
y  of  this  bill,  which  will  be  considered 
i  following  oTdia: 

St  that  It  Is  a  bill  for  dlscoTery,  and 
when  a  court  of  equity  takea  possession 
e  suit  upon  this  rightful  ground  of  ju- 
tlon,  it  wlU  proceed  to  dispose  of  the 
on  Its  merits. 

Is  tme  that,  If  a  party  is  properly  In 
y  for  a  dlscoT«7,  the  court  having  pos- 
in  of  the  subject  will  proceed  to  decide 
ase  without  turning  the  party  round  to 
irt  of  law,  unless,  Indeed,  the  discovery 
»ught  and  obtained  In  order  to  be  used 
pending  common-law  action.  liyons  t, 
r,  6  Grat  427. 

hont  discussing  other  Imperfections  in 
u  a  bill  for  discovery.  It  is  sufficient 
r  that  It  cannot  be  maintained  as  such, 
le  reason  that  no  one  Is  made  a  party  de- 
nt who  can  answer  under  oatb.  There 
lut  two  parties  defendant,  and  each  Is 
poratlon.  The  object  of  a  bill  of  dla- 
y  In  equity  Is  to  enable  one  party  to 
ti  the  conscience  of  his  antagonist,  and 
npel  blm  to  make  disclosures  upon  oath 
ztB  necessary  to  the  preservation  of  the 
)  of  the  former,  which  he  otherwise 
t  net  be  able  to  prove.  Oorporatlona 
it  answer  under  oatb,  but  only  under 
common  seal;  and  for  this  reason.  In 
to  prevent  a  failure  of  justice.  It  has 
been  the  settled  law  in  this  country  and 
igland,  when  a  discovery  Is  desired,  to 
'  such  of  the  officers  or  Individual  cor- 
on  as  are  supposed  to  be  personally 
zant  of  the  facts  wanted,  parties  de- 
nt along  with  the  company  Itself.  The 
nlence  of  this  practice  has  made  its 
ion  a  necessity,  notwithstanding  the  gen- 
iile  In  equity,  that  a  mere  witness  shall 
>e  made  defendant  to  a  bill.  1  Minor, 
pp.  642,  643;  Tbomp.  Corpu  |  7408,  etc, 
ases  there  cited. 

i  second  ground  urged  In  support  of  the 
f  of  the  bill  is  that  It  seeks  to  enforce 
^edfic  performance  of  the  contract  of  ap- 
it  to  deliver  to  appellee  140,000  worth 
:  first  mortgage  bonda.  This  contentldn 
lolly  imtenabl& 

i  bill,  on  its  fac^  declares  that  the  con* 
to  deliver  the  bonds  was  dated  In  1889, 
±a.t  the  bonds  to  be  delivered  were  at 
time  secured  on  tbe  property  of  appel- 
>y  mortgage  deed.  If  the  right  to  spe- 
performance  aiata,  It  Is  the  right  to 
nd  the  bonds  secured  by  the  mortgage 
89:  and  }et  tbe  bill  and  oUbits  filed 
irlth  show  that  this  mortgage  and  the 
I  secured  thereby  have  been  canceled  and 
>yed,  thus  making  It  Impossible  to  q>e- 
lly  execute  tbe  alleged  contract 
I  third  ground  urged  In  support  of  the 


Jurisdiction  of  tbe  court  Is  that  tbe  bill  sets 
out  facts  which  show  that  there  Is.  or  at  least 
should  be,  in  the  hands  of  appellant  a  trust 
fund  in  which  appellee  is  entitled  to  partici- 
pate, and  that  equity  will  take  jurisdiction  to 
ascertain  what  that  fund  Is,  where  it  Is,  and 
to  have  it  administered. 

The  mortgage  of  1802,  which  the  bill  under- 
takes to  Interpret  as  creating  a  trust  fund  for 
the  benefit  of  appellee,  is  ffied  with  tbe  bill, 
and  made  a  part  thereof.  It  begins  by  re- 
citing the  right  of  appellant  under  its  char-' 
ter,  to  borrow  money  for  the  use  of  the  cor* 
poratlon,  and  to  secure  such  loans  on  its  prop^ 
erty.  It  recites  the  fact  that  appellant  bad 
acquired  all  of  the  bonds  secured  under  tbe 
mortgage  of  1889,  and  had  canceled  the  same, 
and  secured  from  the  trustee  named  in  that 
mortgage  a  release  of  the  same  of  record.  It 
recites  that  the  stockholders  had  unanimous- 
ly resolved  that  the  appellant  company  should 
Issue  $500,000  of  new  bonds,  and  secure  the 
same  by  mortgage  or  deed  of  trust  upon  ita 
property.  It  then  proceeds  to  convey  all  of 
appellant's  property  to  tbe  Fidelity  Insurance, 
Trust  &  Safe-Deposit  Company,  in  trust  for 
tbe  equal  pro  rata  benefit  and  security  of  the 
several  persons  or  corpcHratlons  who  may  be 
or  shall  become  holders  of  any  of  the  bcmda 
Issued  thereunder.  The  language  In  the  mort- 
gage relied  on  In  part  as  creating  the  bonds 
a  trust  fund  is  foxmd  in  the  resoluticm  of  the 
stocl£holders  authorizing  the  mortgage,  and  la 
as  follows: 

"Whereaa,  it  is  further  deemed  expedient 
and  for  the  best  Interest  of  this  company  that 
another  mortgage  or  deed  of  trust  should  be 
executed  and  new  bonds  Issued  for  the  stmi 
of  $500,000;  the  money  derived  from  the  sale 
of  said  bonds  to  be  used  for  the  payment  o( 
tbe  outstanding  Indebtedness  of  the  compcmy, 
and  for  Ijettennents  and  improvemaits,  for 
the  further  extension  and  Improvement  of  Its 
railroad  system,  the  Introduction  of  electricity 
as  a  motive  power,  and  for  the  more  efficient 
operation  of  the  same." 

This  language  sets  forth  the  necessl^  for 
creating  tbe  mortgage,  and  explains  the  pur- 
pose of  issuing  tbe  bonds;  but  It  creates  no 
trust  to  deliver  any  of  these  bonds  to  any 
creditor  of  appellant  or  to  sell  the  bonds  and 
pay  the  proceeds  to  any  creditor.  A  debtor 
may  borrow  money  upon  his  property  for  the 
purpose  of  paying  bis  general  debts,  but  be 
does  not  thereby  create  a  trust  fund  and  con- 
stitute himself  a  trustee,  who  can  be  implead* 
ed  by  audi  creditors  in  a  court  of  equity,  and 
nmde  to  account  to  tbem  for  the  money  aa 
borrowed. 

Language  further  relied  on  as  creating  a 
trust  fund  is  the  provision  in  a  subsequent 
portion  of  the  mortgage  that  the  trustee  named 
in  the  deed  shall  certify  and  deliver  $200,000 
of  the  bonds  to  appellant  "to  be  applied  to 
the  payment  of  the  j/naent  outstanding  indebt^ 
edness,  and  to  audi  other  oaes  as  the  board  of 
directors  shall  determine."  What  has  l>een. 
said  In  respect  to  tba  residutlon  of  tiw  stock-. 
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htriden  It  {aqii^y  a[^>Ueable  to  tba  langnage 
here  relied  on.  The  tnutee  Is  Hiereby  charged 
with  tile  dat7  of  certifying  and  deUrerlng  to 
the  debtor  ^00,000  of  the  bonds,  but  avpel- 
lant  took,  the  same  subject  to  do  trust  that  It 
can  be  called  upon  to  administer  In  a  court  of 
equity. 

ThiB  deed  of  tnutt  or  mortgose  Is  In  the 
QBual  form  for  mdi  pnrposes.  l^e  only  trust 
created  or  Intended  to  be  created  thereby  la 
carefully  d^ned.  The  property  is  conveyed 
to  the  traatee  named,  to  be  held  by  htm  In 
trust  and  confidence  for  the  equal  pro  rats 
ben^t  and  security  of  tiie  aereral  persons  and 
eoiporatltma  tiun  holding;  or  who  may  be- 
come holders  oit  any  of  the  $S00,000  of  bonds 
Issued  thereunder.  The  deed  does  not  secure, 
and  was  not  Intended  te  secure^  or  create,  a 
trust  fund  for  the  benefit  <rf  the  creditors  of 
ivpdlant  Its  ladebtedneaa,  togctiier  wltb 
the  neceHMy  for  Improving  and  ai Urging  Its 
bodness,  Is  only  referred  to  as  a  reason  tor 
creating  the  mortgage  and  Issuing  the  $500,- 
000  bonds  ttmrennder. 

The  aivdOee  conveyed  the  land  In  ques- 
tion te  appellant  wttbont  riser  ring  any  Uen 
to  secure  the  cmsldHattan  thereCoi^  and,  tt 
he  has  any  valid  claim  against  appelant,— as 
to  which  no  opinion  Is  ^pi!eraed,-4iiB  rmnedy 
la  a  plain  and  adequate  <me  at  law  fior  dam- 
ages. 

For  tkese  reaaoas  Oe  decne  comtfnlned  of 
must  be  rsvacaed,  tfee  demurrer  sustained,  and 

the  bill  dismissed. 


STATB  V.  XBPt'COAT  et  al. 
{Snpmne  Court  of  South  Carolina.  Feb.  8, 
1899.) 

iMniOmSST  —  SSLUXQ  iMTOZICATIRff  LlQUORS  — 
SvATBHBNT  OP  OrvsKSB— ComrmmoiT- 

AL  Law— BOKPLDSAOB. 

1.  Act  March  6,  1896,  S  43  (22  Bt.  at  Large, 
p.  14S),  providing  that  indictmenta  for  the  sale 
of  intoxicating  liauors  may  charge  a  series  of 
sales  CD  the  same  day  or  on  divers  dayi  to  one 
or  to  different  persons,  naming  one,  and  stating 
the  others  to  be  unknown,  is  repugnant  to  Const. 
1805.  art.  1,  S  18>,  requiring  one  accused  of  crime 
to  be  folly  informed  of  the  nature  and  cause  of 
die  accusation. 

2.  An  indictment  for  selling  intoxicating  liq- 
lors  wtilch  charges  a  complete  offense  is  not  in- 
ralid  because,  in  addition  thereto,  it  charges 
jales  to  divers  other  persons  unknown  to  the 
grand  jury,  bo  eh  averment  being  surplusage 
which  may  dther  be  strickoL  or  oisregarded. 

Appeal  from  general  sessione  circuit  court 
of  Lexington  county;  Geoi^  W.  Gage.  Judg& 

Islar  Jeffcoat  and  anoths  were  indicted  flor 
selling  Intoxicating  liquors,  and  from  an  order 
quashing  the' first  count  of  the  Indictment  the 
state  appeals.  Reversed. 

J.  Wm.  Thurmond,  for  the  State.  P.  H. 
Nelscm  and  6.  T.  Graham,  for  respondents. 

POPE,  J.  The  circuit  Judge,  when  this  case 
was  called  for  trial,  am  the  motion  of  reqioud- 
ents*  attorneys,  granted  an  order  quashing  the 
first  connt  le  the  indictment  The  state  now 
appeals  fkron  tUa  ecder.  The  first  cosnt  «( 


the  Indletment  was  In  this  langnage:  *niuit 
Uar  Jeffcoat  and  BUI  JefTcoat,  *  *  *  on 
ttie  first  day  of  December  In  the  jrear  of  onr 
Lord  one  thousand  eight  hundred  and  ninety- 
seven,  and  on  divers  other  days,  botii  betcwe 
and  slnoe  that  day,  up  to  the  taUng  of  this 
Inquisition,  wlBfoIly  and  uatawtnUy  did  s^ 
barter,  exchange,  and  Mtnr  to  one  Klchard 
Peel,  and  to  dlren  otiur  persons  to  tbe  Jutots 
aforesaid  unknown,  sptrttnoFOB,  malt,  and  oth- 
er liquors  containing  aleobol  and  used  as  a 
beverage,  to  wit;  one  gUl  molasses  rum.  for 
6  cents,  against  the  form  et  the  statute  in 
such  cases  made  and  provided,  and  against,' 
eta  Ihe  contention  of  tlie  aKteilaiU  la  that 
by  the  use  of  the  words  in  the  eoont  In  qnef>- 
tkm,  ^'and  to  dtven  other  pwaons  to  the  Juroa 
aforesaid  unknown."  said  count  was  in  ac- 
coxd  with  the  provMooa  oC  the  fiortr-thlrd  sec- 
tion o(  the  act  o<  tke  gsneral  assemUy  enti- 
tled "An  act  to  provide  tor  the  deetlon  of 
the  state  board  of  control,  and  to  tnrther  regu- 
late the  sale,  nse."  etc.,  **of  Intoxlcatlag  and 
aloohoUc  liquors  or  llouUs,"  ete.  A]»proved 
Har«taa,lSM.  S«e  22  St  at  Large,  ppL  m- 
14&.  The  language  of  the  sectlcm  (43)  is  as 
taUami  "That  In  any  Indfetmcnt  for  the 
of  InteKleatiog  Uqaers  It  shall  be  oMnpeteut 
to  dtacge  a  ssrtes  of  sales  on  the  same  day  or 
on  dlvem  days  up  to  the  finding  of  tiie  true 
UU  to  COB  person  or  to  different  persons,  nam- 
big  one  and  stating  the  otiiets  to  be  anknowa. 
in  the  same  cout  as  was  formeily  the  prac- 
tice In  Indtctmente  tor  retainng-  llgaois  with- 
out license  In  this  stete.  and  the  pBoeecntlng 
officer  shall  not  be  leqolred  to  elect  whkdi  psr^ 
tteular  sale  he  will  rely  on,  but  may  offer 
pcoof  ot  aU,  and  proof  of  taj  one  eC  aD  tiie 
salu  wlU  sustain  the  Tvrdlct  *  *  *"  This 
court.  In  State  v.  May.  45  a  O.  512.  28  S.  K 
518.  hdd  that  the  WMds  "and  to  divas  other 
persons"  might  be  stricken  out  of  any  count 
where  they  occur  as  Bmphnage.  The  appel- 
lant, however,  Inslsto  ttiat  the  foregoing  case 
was  decided  Just  after  the  constltntlon  of  ISSXi 
was  adopted,  and  before  the  passage  of  the 
act  of  1^6,  quoted  above,  as  to  Ite  fMly-thlrd 
section.  It  la  claimed  by  ai^ellant  that  the 
language  of  the  constltntlon  ci  1868,  under 
which  Stete  v.  Maj  was  decided.  Is  quite 
tinet  firom  the  language  M  the  last  constitu- 
tion. Let  us  see  If  theiw  Is  any  virtue  In  this 
portion. 

'  In  section  13  of  srtide  1  of  tbe  constitution 
of  1868  these  words  occur:  "No  person  shall 
be  h^  to  answer  for  any  crime  or  offence 
imtU  the  same  Is  fully,  fairly,  plainly,  subatan- 
tlally  and  formally  described  to  him."  It  is 
patent  that  "fully"  would  have  answered  all 
tile  ends  of  this  requirement  sf  the  constitu- 
tion of  180&  But  section  18  of  article  1  ot 
the  constltntlon  1880  provides:  "b  aU  crlm- 
insl  {msecntions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  pOUIc  titel  by  an  ioa- 
partlal  Jury,  and  te  bs  tirily  Infmsed  nt  ttae 
nalore  aad  cause  of  the  aeensation."  Ave  not 
these  words  as  strov  as  those  employed  te 
tlw  oenstltMtien  «C  18887  ft  seems  to  b»  so. 
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I  true,  not  so  nmay  words  are  employed  In 
latter  Instrument  to  convey  the  same  Idea 
out  In  the  former,  but  tliat  Is  of  no  algolfl- 
ce.  In  both  the  accused  is  required  to  be 
Uy"  informed  as  to  the  nature  and  cause 
he  accusation.  But  now  let  us  see  if  sec- 
1  43  of  the  act  of  180G,  supra,  makes  any 
age  in  the  law  by  providing  that  a  count 
in  Indictment  may  charge  the  offense  of  re- 
Ing  spirltuoiu  liquors  to  a  certain  person 

"to  divers  other  persons  to  the  Jurors 
resald  unknovm."  In  the  light  of  our  de- 
ans, the  words  "to  divers  other  persons," 
m  tiiey  occur  In  an  indictment,  set  forth  no 
iilnal  offense.  Such  words  are  surplusage, 
te  V.  Cassety,  1  Rich.  Law,  90;  State  v. 
T,  supra.  And  it  does  not  add  anything 
.  charge  against  a  certain  person  when  the 
ds  "and  to  divera  other  persons,"  etc.,  an, 
i  In  the  same  count  State  Caaaety,  su- 
Franluiess  compels  na  to  say  that  when 
general  assembly  declared.  In  this  section 
}f  the  act  of  1896,  that  this  language,  "to 
jrs  other  persons,"  etc,  in  the  same  count 
in  indictment  with  a  charge  against  a  per- 
whose  name  waa  given,  was  In  accordance 
b  previous  practice  in  this  state,  auch  waa 
dstalce.  As  long  ago  as  the  year  1814  the 
rt  of  appeals  in  this  state  declared  tiiat 
h  words  charged  no  ofFenae,  and  should  be 
ited  as  surploaage.  See  State  v.  Ossaety. 
ra.  Unless,  therefore,  it  can  be  dlscov- 
1  that  such  words,  "and  to  dlveis  perscms 
mowxi  to  the  Jury  aforesaid,"  can  be  made 
unplify  an  offense  of  selling  liquors  to  & 
Lain  penoa  whose  name  Is  given,  in  accord- 
e  with  weU-s«cogulzed  legal  priadplea,  tbs 
ument  is  at  an  end.  We  dare  not  under- 
e  such  a  project  It  has  been  well  said 
t  every  indictment  must  set  forth  all  the 
redlenta  of  an  oftense,  and  no  omission  In 
h  abatement  can  be  supplied  by  innuendo, 
a  Is  the  doctrine  of  our  courts.  State  v. 
adenon,  1  Rich.  Law,  178;  State  v.  Powell, 
aicb.  Law,  374;  State  v.  Rushing,  2  Nott  & 

66©;  State  v.  McKettrick,  14  S.  0.  353. 
t  is  our  opinion,  therefore,  that  the  gen- 
l  assembly  could  not,  by  the  use  of  tha 
nls  "and  to  divers  other  persons,"  etc. 
Ice  a  new  offense.  Such  words  occurring 
a  count  in  an  Indictment  which  properly 
rges  a  particular  Individual  by  name  with 
offense  cognizable  under  the  law  may  el- 
r  be  disregarded  as  surplusage,  or  stricken 
m  the  count  on  motion.  But  In  this  caae 
Ige  Gage  did  more;  he  quashed  the  count 
this  he  was  in  error.  A  distinct  offense 
a  alleged  In  the  first  count  against  the  de- 
danta  for  their  sale  to  Richard  PeeL  We 
St  feverse  the  order  appealed  from  solely 
the  ground  that  there  was  an  offense  al- 
ed  against  the  defendants  for  their  alleged 
i  of  liquor  to  Richard  Peel,  but  not  because 

words  "and  to  divers  other  persona  to 

jurors  af«esald  unknown"  were  properly 
re.   It  Is  the  Judgment  of  this  court  that 

order  appealed  from  b«  leveraed.  and  the 
aecuUon  be  remitted  to  the  circuit  oeurt 


WILKINS  et  al.  v.  TOWN  COUNCIL  OB" 
GAFFNEY  CITY  et  al. 
(Supreme  Court  of  Sotth  Carolina,    Feb.  8, 
18990 

MoNiciPAif  UoRPOHATiosa  —  Latino  Railroad 

THACKS  is  STKBST — COSBBXT  OT  ABUT- 
TERS—COSDKUSATIOS. 

Under  Acts  1894,  p.  1002,  S  14.  authorizing 
the  town  council  of  Gaffney  City  to  close  up, 
widen,  or  alter  a  street  by  condemnation  in  caae 
the  abutters  refuse  consent,  the  council  baa  do 
anLhority  to  permit  a  railroad  to  lay  its  tracks 
Iq  a  street,  where  consent  waa  refused,  without 
condemnation  and  compensation. 

Appeal  from  common  pleas  circuit  court  of 
Cherokee  county;  George  W,  Gage,  Judge. 

Bill  by  W.  J.  Wllklns  and  others  against  the 
town  council  of  Gaffney  City  and  the  Ohio 
River  &  Charleston  Railway  Company.  There 
was  a  decree  for  defendants,  and  plaintiffs  ap- 
peal. Reversed. 

Jas.  F.  &  John  R.  Hart  and  Butltf  &  Os- 
borne, for  appellanta.  N.  W.  Harden,  O.  W. 
S.  Hart,  and  J.  C.  Jeffwiea,  for  reepondeats. 

GARY,  A.  J.  This  la  an  action  to  restrain 
the  town  council  of  GaCfney  City  from  grant- 
ing to  Us  co-defendant  the  use  of  Johnson 
street  in  said  town  for  the  purpose  of  extend- 
ing Its  track.  His  honor.  Judge  Gage,  grant- 
ed a  temporary  injunction,  which  be  after- 
wards dlaaolved,  and  the  ai^MAl  ia  Crora  tbajt 
order. 

Several  questions  are  presented  by  the  ex- 
ceptlona,  one  of  which  Is  that  the  town  coun- 
cil of  Gaffney  City  waa  without  Jurisdiction 
to  grant  to  Its  co-defendant  the  rl^t  to  lay 
Its  track  in  said  street  The  qnestion  as  to 
Jurisdiction  will  first  be  con^dered.  In  order 
to  ascertain  what  powers  were  conferred  upon 
the  town  council  of  Gaffney  City,  It  will  be 
necessary  to  refer  to  its  charter.  Section  13 
(Acts  1894,  Pl  1002)  contains  the  following  pro- 
vision: "The  Intendant  and  wardens  shall 
have  full  and  exclusive  control  over  all  streets, 
roads,  ways,  and  bridges  in  the  said  town, 
and  it  shall  be  their  duty,  to  keep  them  open 
and  in  good  repair;  and  for  that  purpose  they 
are  invested  with  all  the  powers  of  county 
board  of  commisBloners,  for  and  within  the 
corporate  limits  of  said  town."  Section  14  Is 
as  follows:  "The  town  council  of  Gaffney 
City  shall  have  full  power  and  authority  to 
open  new  streets  in  said  town  and  to  close 
up,  vrldeu,  or  otherwise  alter  those  now  In 
use,  or  which  may  hereafter  be  established, 
wheresoever  in  their  Judgment  the  same  may 
be  necessary  for  the  Improvement  and  con- 
venience of  said  town,  and  to  name  and  change 
present  names  of  streets.  Should  the  land 
owner  or  owners  through  whose  premises 
such  street  or  streets  may  run  refuse  his,  her, 
or  their  consent  to  such  action  of  the  town 
council,  in  opening,  closing  uq,  widening,  or 
altering  such  atreet  or  streets,  the  said  town 
council  shall  have  the  right  to  condemn  such 
land  for  the  purpose  aforesaid,  according  to 
the  provlalons  of  the  law  now  o£  force  for 
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condemning  land  for  public  use."  The  Inten- 
tion of  the  act  was  to  confer  upon  abutting 
landowners  the  right  to  compensation  for 
daiDBse  to  their  property  In  consequence  of 
opening,  closing  np,  widening,  or  altering  of 
the  streets.  The  right  to  condemn  according 
to  the  provisions  of  the  law  Imposes  the  cor- 
responding duty  to  render  compensation  for 
the  damages  sustained.  The  proTlsIons  of  the 
law  for  condemning  land  for  public  use  show 
that  compensation  must  be  made  to  the  land- 
owner before  the  highway  Is  established. 
Rev.  St.  S  117d.  It  would  be  both  an  aiten- 
tion  and  a  partial  closing  of  the  street  for  the 
railway  company  to  lay  Its  track  through  It. 
Paris  Mountain  Water  Co.  y.  City  Conncll  of 
Greenrine,  53  S.  C.  82,  30  8.  E.  689;  Garranx 
T,  Same,  S3  S.  0.  575,  81  S.  B.  696.  The  town 
council,  upon  the  refusal  of  the  plaintiffs,  did 
not  have  the  right  to  take  their  land  for  the 
purpose  of  opening,  closing,  widening,  or  al- 
tering the  street,  except  under  condemnation 
proceedings.  It  therefore  was  wlQiout  juris- 
diction In  the  premises  to  delegate  to  the  rail- 
way company  a  power  which  It  did  not  pos- 
sees,  and  which  the  railway  company  la  at- 
tempting to  exercise.  Upon  the  refusal  of  the 
landowners,  the  Jurisdiction  of  the  town  coun- 
cil over  the  streets,  for  the  purpose  of  open- 
ing, closing,  widening,  or  altering,  does  not 
arise  until  com[>ensatlon  has  been  made  to  the 
landowners  under  condemnation  proceedings. 

This  conclusion  renders  unnecessary  a  con* 
slderation  of  the  questions  raised  by  the  other 
exceptions.  It  Is  the  Judgment  of  this  court 
that  the  Judgment  of  the  circuit  court  be  re- 
versed, and  the  case  remanded  for  such  pro- 
ceedings as  may  be  necessary  to  carry  Into  ef- 
fect the  views  herein  announced. 


STATE  T.  KENDALL. 
(Supreme  Court  of  South  Carolina.   Feb.  8 
1899.) 

HisBw^TB— OasTBOCTiTB — OPRiriNo—  EriDBiioa— 
pKOcaanisoB  or  Comhissiohbrb— COLU'^ 
TBKAL  Attack— Chakob. 

1.  In  a  prosectition  for  obstnictinK  a  highway, 
the  actual  physical  opening  of  the  hifihway  can 
be  shown  as  well  by  witnesses  with  knowledge 
of  the  fact  as  by  secondary  evidence  as  to  the 
craitentB  of  lost  proceedings  before  the  commis- 
doners  touching  the  laying  out  of  the  highway. 

2.  The  proceedings  of  county  commissioners  m 
laying  out  a  Idghway  are  qna^  Jadidal,  and 
hence  cannot  be  collaterally  attacked  for  mere 
Irreguiaritiea. 

3.  la  H  prosecation  for  obstructing  a  highway, 
a  charge  that  the  jury  could  not  convict,  unless 
Uie  statutory  requirements  as  to  laying  out  the 
highway  bed  l>een  strictly  complied  with,  was 
properly  refused,  since  the  highway  might  have 
been  laid  out  by  the  coneent  of  the  landowner, 
and  also  because  the  proceedings  before  the  com- 
missioners were  final  on  the  Issus  of  compliance, 
except  for  jnrisdiction&l  defects. 

4.  Failure  to  charge  on  a  certain  point  will 
not  be  reviewed,  in  absence  of  a  reqnested 
ehaire,  the  court  having  substantially  charged 
ths  law  applicable  to  the  case. 

Appeal  from  general  seasions  circuit  court 
of  Beaufort  county;  B.  Ol  Watta,  Judges 


C.  O.  Kendall  wias  conTlcted  of  obstmctinr 
a  highway,  and  he  appeals.  Affirmed. 

W.  8.  TlUlnghast,  for  appellant  Q.  Dun 
can  Beninger,  Atty.  Gen.,  for  the  State. 

GARY,  A.  J.  The  defendant  was  conrict- 
ed  for  obstructing  a  public  highway,  where- 
upon be  appealed  upon  exceptions,  Uie  first 
four  of  which  allege  that  the  presiding  Judge 
erred  In  permitting  witnesses  to  testl^.  of 
their  own  knowledge,  that  the  public  high- 
way described  In  the  indictment  had  been 
laid  out  and  opened  to  the  use  of  the  public 
by  the  county  commissioners,  against  the  ob- 
jection of  the  appellant  that,  the  original 
proceedings  before  the  county  commission- 
ers relative  to  the  laying  out  and  opening  of 
the  highway  having  been  lost,  evidence  as 
to  the  contents  of  the  proceedings  was  the 
next  best  evidence.  Upon  cross-examination 
the  defendant's  attorney  brought  out  the 
evidence  to  which  he  bad  made  objection  up- 
on the  direct  examination.  The  defendant 
testified  that  he  was  In  possession  of  a  part 
of  the  stolen  records,  and  he  Introduced  In- 
evidence  the  petition  for  a  public  highway, 
and  a  copy  of  the  finding  of  the  referees. 
Furthermore,  the  objection  was  not  made  to- 
the  testimony  on  the  ground  that  the  state 
had  It  In  its  power  to  offer  better  evidence 
than  that  Introduced.  Hobbs  v.  Beard,  43^ 
S.  O.  370,  21  S.  E.  906.  But,  waiving  these 
objections,  the  exceptions  cannot  be  sustain- 
ed. The  actual  physical  opening  of  the  high- 
way by  the  county  commissioners  to  the  use 
of  the  public  was  a  fact  which  undoubtedly 
could  be  as  well  established  by  the  testimony 
of  witnesses  who  testified  of  their  own 
knowledge  as  by  secondary  evidence  as  to 
the  contents  of  the  lost  proceedings  before 
the  county  commissioners  touching  the  lay- 
ing out  of  such  highway.  The  highway 
might  have  been  laid  out  by  the  consent  and 
acquiescence  of  the  owner  of  the  land.  In 
which  case  there  would  have  been  no  neces- 
sity for  a  compliance  with  the  requirements 
of  the  statute  In  such  cases.  Now,  whether 
the  requirements  of  the  statute  bad  been 
complied  with  in  laying  out  the  highway  was 
quite  a  different  fact  from  the  actual,  phys- 
ical opening  of  the  highway  to  the  use  of  the 
public.   These  exceptions  are  overruled. 

The  fifth  exception  submits  that  the  pre- 
siding Judge  erred  In  holding  that  the  de- 
fendant could  not  attack  collaterally  the  pro- 
ceedings of  the  county  commissioners  In  lay- 
ing out  the  highway  for  want  of  Jurisdlo* 
tlon.  This  exception  seems  to  hare  t>een 
taken  under  a  misapprehension,  as  his  honor 
ruled  that  the  appellant  had  the  right*  to  at- 
tack the  said  proceedings  for  Jurisdictional 
defects,  and  allowed  him  to  Introduce  testi- 
mony for  the  purpose  of  showing  that  the 
county  commissioners  did  not  acquire  Jorls- 
dlctlon  of  him  In  said  proceedings. 

The  sixth  and  ninth  exceptions  complain 
of  his  honor's  ruling  that  In  this  case  the 
defendant  could  not  attack  the  proceeding* 
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le  coanty  commlsBlonerB  In  laying  ont 
ilghway  on  the  ground  that  there  vere 
nlsrltleg  In  the  proceedings.    The  per- 

who  laid  ont  the  highway  under  the 
Islona  of  the  statute  constituted  a  quasi 
t.  State  T.  Stackhouse.  14  S.  C.  417. 
general  rule  Is  that  the  final  Judgment 
court  cannot  be  collaterally  attacked  for 
t  Irregularities  tn  the  proceedings,  and 
!  Is  no  reason  why  this  principle  should 
apply  to  a  court  that  Is  qnasi  Judicial, 
e  exceptions  are  overruled, 
e  seventh  and  eighth  exceptions  allege 
the  presiding  Judge  erred  In  refusing  to 
ge  the  Jury  that  they  could  not  convict 
defendant  unless  all  the  statutory  re- 
■ments  as  to  laying  out  a  public  highway 
been  strictly  compiled  with.  For  his 
r  to  have  charged  aa  requested  would 

eliminated  from  the  consideration  of 
nry  the  question  whether  there  was  ac- 
icence  on  the  part  of  the  defendant  to 
)penlng  of  the  highway.    It  would  also 

been  error  for  blm  to  have  charged  as 
ested,  because  in  that  case  the  Jury 
d  have  been  compelled  to  acquit  if 

bad  found  that  said  proceedings  were 
ay  respect  Irregular,  which,  we  have 
inbefore  stated,  would  not  have  render- 
le  proceedings  null  and  void.  These  ex- 
ons  are  overruled. 

e  tenth  exception  Imputes  error  to  the 
It  Judge  in  not  charging  the  proposition 
lw  therein  stated.  His  honor  substan- 
'  charged  the  law  applicable  to  the  case, 
If  the  appellant  desired  a  more  extend- 
barge,  It  was  his  duty  to  embody  his 
asltlons  in  the  form  of  a  request  to 
ge.  This  exception  Is  overruled.  Judg- 
:  affirmed. 


SHULL  V.  CAUGHMAN. 

ipreme  Court  of  South  Carolina.    Feb.  B, 
1899.) 

tES—DBFKCT— Dismissal  and  Nossuit  — £a- 
ROK— Ambni»mk\t. 

Qnder  Code,  8  165,  anthoriElng  defendant 
mnr  to  a  complaiut  where  a  defect  of  par- 
tppears  on  the  face;  and  section  169.  pro- 
g  that  failure  to  object  to  a  oomplaiDt  by 
irrer  or  answer  shall  be  deemed  a  waiver, — 
rect  of  parties  oaoDOt  be  first  nrged  on  a 
m  for  nonsoit. 

Grounda  of  exceptions  to  a  refusal  to  non< 
irill  not  be  considered  which  were  not  pre- 
d  or  passed  on  with  the  motion  for  non- 

A.  motion  to  dismiBS  will  not  lie  for  defect 

rties. 

I'nder  Code,  i  142,  providing  that  no  ac- 
shall  abate  by  death  of  a  party  If  the  cause 
tion  Burrive,  and  that  in  case  of  death  the 
:  may  allow  the  action  to  be  continued  by 
;ainst  the  party's  represertative,  the  court 
amend  its  order  of  sabstitution,  during  the 
it  is  entered,  by  substituting  heirs  of  the 
LBfid  party  in  place  of  his  executor. 

ipeal  from  common  pleas  circuit  conrt 
exington  county;  Ernest  Gary,  Judge, 
tlon  by  Sue  A  Shnll  against  Frances  T. 


Cau^hman.  Upon  death  of  the  latter,  J. 
A.  Muller  was  substituted  as  administrator 
c.  t.  a.  of  her  estate.  There  was  an  order 
substituting  the  heirs  of  defendant  for  the 
administrator,  and  he  appeals.  Atilrmed. 

The  following  Is  the  order  of  the  lower 
court  with  the  exceptions  thereto: 

"This  cause  came  on  to  be  heard  before 
me  at  the  September  term,  189S,  of  the 
conrt  of  common  pleas  for  Lexington  county. 
It  involved  the  title  to  a  lot  of  land  In  the 
town  of  Lexington,  and  the  trial  before  me 
was  the  second  one  brought  for  the  recovery 
thereof;  the  first  having  resulted  In  favor  of 
the  defendant,  Mrs.  Frances  T.  Caughman. 
While  the  second  action  was  pending,  and 
after  Issue  Joined,  Mrs.  Frances  T.  Caugh^ 
man  died;  whereupon,  and  within  12  months 
thereafter,  an  order  was  duly  obtained,  sub- 
stituting for  her,  as  defendant  In  the  cause, 
J,  A.  Muller,  as  administrator  cum  testa- 
mento  annexo  of  the  estate  of  the  said  Fran- 
ces T.  Caugbman.  When  plaintiff  closed  his 
case  In  chief,  Mr.  Crawford,  for  the  defend- 
ant, moved  for  a  nonsuit  on  the  ground  that 
the  proof  was  not  sufficient  to  sustain  the  ac- 
tion. This  motion,  after  argument  was  re- 
fused, when  he  made  a  further  motion  to  dis- 
miss the  complaint.  This  motion  was  also 
refused.  Then  a  demurrer  was  Interposed, 
on  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  I  sustained  the  demurrer,  with  leave 
granted  to  the  plaintiff  to  amend  the  or- 
der of  substitution,  making  the  devisee  un- 
der the  last  will  and  testament  of  Mrs. 
Frances  T.  Caughman  a  party  defendant 
provided  said  amendment  be  served  upon  de- 
fendant's counsel  within  20  days  from  the 
rising  of  the  court." 

"Tbe  defendant  herein  appeals  to  the  su< 
preme  court  from  the  order,  dated  5th  Octo- 
ber, 1898,  of  bis  honor.  Judge  Ernest  Gary: 
(1)  For  that  bis  honor  should  have  granted 
the  motion  for  a  nonsuit  interposed  by  the 
defendant,  because  the  proof  adduced  by 
plalntlft  was  not  sufficient  to  sustain  tbe  ac- 
tion, said  proof  being  totally  insufficient  to 
establish  a  cause  of  action,  (la)  For  that  the 
nonsuit  should  have  been  granted,  because 
tbe  proof  adduced  by  plaintiff  was  totally 
Insufficient  to  establish  her  cause  of  action, 
in  that  there  was  no  evidence  whatever  that 
a  trespass  had  been  committed  on  the  prop- 
erty at  Issue.  (2)  For  that  his  honor  should 
have  granted  the  motion  to  dismiss  the  com- 
plaint because  the  action  was  brought 
against  a  wrong  and  sole  defendant  and, 
therefore,  had  to  fall,  aa  there  was  no  prop- 
er or  necessary  party  defendant  before  the 
court  (8)  For  that  said  error  appeared  at 
the  trial  after  plalntllTs  proof  was  In,  and 
that,  necessarily.  It  gave  rise  to  either  an 
adverse  verdict  or  a  nonsuit,  and  such  error 
cannot  be  amended  by  substituting  a  rlgbC 
defendant,  who  Is  In  no  manner  before  tbe 
court  for  a  wrong  defendant  entirely  un- 
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connected  wtth  any  otber  party  to  the  caase. 
(4)  For  that  his  honor  erred  hi  allowing  an 
amendment  to  the  order  of  snbstltntion,  In- 
cluding therein  a  new  and  tndependoit  party 
defendant,  In  a  cause  of  action  nieh  aa  that 
at  bar,  when  that  decision  embodied  a  de- 
murrer, granted  after  the  plaintiff  bad  rest- 
ed her  case,  on  the  ground  that  there  were 
not  facts  stated  sufficient  to  constitute  a 
cause  of  action,  which  decision  was  but  an- 
other form  of  sustaining  the  nonsuit  askad 
for,  to  wit,  Oiat  the  proof  was  not  snfilcient 
to  sustain  the  cause  of  action." 

Andrew  Crawford,  for  appellant  Meetze  4 
MuHer,  for  respmdent 

GARY,  A.  J.  Tbe  appeal  herein  is  from  an 
order  of  his  honor,  Judge  Gary,  which,  to- 
gether witb  iqtpellanfs  exceptions,  will  be 
set  out  hi  the  report  of  the  case.  We  wlU 
first  consider  whether  there  was  error  on  tbe 
part  of  the  presiding  judge  in  refusing  the 
motion  for  an  order  of  nonsuit  Bule  IS  of 
the  circuit  court  contains  tbe  following  provi- 
sions: "A  motion  for  a  nonsuit  must  be  re- 
duced to  writing  by  the  moving  counsel,  or 
by  the  stenographer  under  the  direction  of 
the  court  stating  tbe  grounds  of  the  motion." 
Upon  appeal  to  this  court  the  party  who  made 
the  motion  In  tbe  circuit  court  cannot  rely  up- 
on" any  grounds  except  those  upon  which  the 
motion  was  made  in  the  circuit  court  Gra- 
ham V.  Seignlous,  58  &  Q.  132,  31  S.  £.  51. 
Although  tbe  ai^iellant  did  not  comply  strict- 
ly with  tbis  requirement  still  It  sufficiently 
appears  in  his  argument  on  drcnit  that  the 
motion  was  based  on  the  ground  that  tbe 
heirs  (or  devisees,  if  there  was  a  will),  and 
not  the  administrator,  were  the  proper  pai^ 
ties  defiant  Section  165  of  tbe  Code  is  as 
follows:  "Hie  defendant  may  demur  to  tbe 
complaint  when  it  shall  appear  upon  tbe  face 
thereof  either:  (1)  That  tbe  court  bas  no  Jo- 
rlsdlctloD  of  tbe  person  of  tbe  defendant  <w 
the  subject  of  tbe  action;  or  (2)  that  tbe 
plaintiff  baa  not  legal  capacity  to  toe;  or  (3) 
that  flwre  is  anotber  actkm  pending  betwem 
tbe  same  parties  for  the  some  cause;  or  (4) 
that  tberu  is  a  defect  of  parties,  idalntifl  or 
defendant;  or  (6)  that  several  causes  of  ac- 
tion have  been  improperly  united;  or  (6)  that 
the  complaint  does  not  state  facts  sufQdent 
to  constitute  a  cause  erf  action."  Tbe  objec- 
tlMi  urged  by  the  appellant  should  properly 
baTe  been  made  by  demurrer,  under  subdlvi- 
sloo  4  of  said  section  ot  tbe  Code.  Section 
168  of  the  Code  Is  as  follows:  "If  no  such  ob- 
jection be  taken,  eitiier  by  donurrer  or  an- 
swer, the  defendant  shall  be  deemed  to  have 
waived  tbe  same,  excepting  only  the  objecti<m 
to  tbe  jurisdiction  of  tbe  court  and  tbe  ob- 
jection that  the  complaint  does  not  state  facts 
snffldent  to  constitute  a  cause  of  action." 
The  case  of  Mlckle  v.  Constmction  Co.,  41  B. 
C.  894.  19  8.  B.  72S,  and  the  cases  therein 
ctted,  show  that  tbe  objectlan  to  the  com- 


plaint br  what  is  called  an  "oral  demnrrer 
at  tbe  trial,"  ounes  too  late  when  it  arises 
under  subdivision  2,  hereinbefore  mentioned- 
Por  reasons  equally  as  strong,  an  objection 
iwoperiy  arising  under  subdivisloa  4  of  said 
section  cannot  be  n^ied  upon  a  motion  for  a 
nonsuit  This  principle  is  sustained,  also,  by 
tbe  cases  of  Dawklns  v.  Matbla,  47  B.  a  64. 
24  6.  SL  990,  and  Jennings  v.  Parr,  SI  B.  a 
191,  28  a  R  82.  4<fi. 

Tbe  appelant,  in  exceptions,  reUes  upon 
other  grounds;  but  as  they  were  not  present- 
ed when  be  made  ttie  motion  for  nonsuit  and 
the  preiddtng  judge  did*  not  rule  upon  tbem, 
they  will  not  be  considered. 

We  will  next  consider  whether  tbe  presid- 
ing judge  committed  error  in  refusing  to  dis- 
miss tiie  complaint  It  does  not  appear  upon 
what  ground  the  appellant  moved  to  dismiss 
the  complaint  unless,  by  inference.  It  was  on 
the  ground  upon  which  he  made  the  motion 
for  a  nonsuit  If  this  be  the  case,  there  is 
not  provision  of  tbe  Code,  nor  any  law  In  tbls 
state,  allowing  a  defendant  to  make  a  mo- 
tion to  dismiss  a  complaint  on  the  ground  that 
there  Is  a  defect  of  parties  defendant 

The  last  qoestion  for  consideration  is  wheth- 
er tlie  circuit  judge  erred  In  granting  tbe 
plaintiff  leave  to  amend  the  order  of  substi- 
tution by  making  the  devisee  under  tbe  will 
of  Mrs.  Caughman  a  party  defendant  Sec- 
tion 142  of  the  Code  provides  as  follows:  "No 
action  shall  abate  by  tbe  death,  marriage,  or 
oilier  dIsablUty  of  a  party    *  If  tbe 

cause  of  action  survive  or  continQe.  In  case 
of  death,  marriage,  or  other  disability  of  a 
party,  the  court,  on  motion  at  any  time  wltb- 
in  one  year  thereafter,  or  afterwards,  on  a 
supplemental  complaint  may  allow  the  action 
to  be  continued  by  or  against  Ids  representa- 
tive in  Interest"  It  was  to  carry  Into  ^ect 
this  provision  that  tbe  circuit  Judge  amended 
bis  first  order  of  substltotion.  The  first  order 
had  been  granted  by  him  at  that  term  of  the 
court  and.  If  he  had  seen  fit  be  could  have 
withdrawn  It  altogether  from  the  file,  and 
passed  another  order  in  the  case.  In  the  case 
of  State  V.  FuUmore.  47  S.  a  34, 34  S.  B.  1026. 
the  court  says:  "It  Is  scared  necessary  to 
dte  authorities  to  sustain  tbe  prlnclxde  that 
13ie  presiding  Judge  was  not  in  error  In  modi- 
fying his  first  order  In  bucIl  manner  aa  he 
saw  fit."  The  court  then  quoted  with  ap^v- 
al  the  language  of  Mr.  Black,  In  volume  1,  i 
168,  of  his  work  on  Judgments,  as  follows: 
"The  authorities  all  hold  that  a  court  has 
plenary  control  of  Its  Judgments,  order*,  and 
decrees  during  the  term  at  which  they  are 
roadered,  and  may  amend,  correct  modify, 
or  supplement  them,  for  cauae  appearing,  or 
may,  to  promote  Justice,  rerlse,  supersede,  re- 
voke, or  vacate  tbem,  as  may  in  its  discretion 
■eeiB  necessary."  Instead  of  b^ng  error  m 
correct  the  order  of  substitution.  It  would 
have  been  against  tbe  vMt  of  section  142 
not  to  bara  made  mcb  oonactloii.  Older  af 
flmedL 
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treme  Court  of  Sonth  Carolina.    Feb.  8, 
1899.) 

ISO  ITTD  Ix>AN  ASSOCIATIOSB  — BOHROWERB 
D  NORBORROWERS— PaTHBNT  OF  LOAV. 

Pliere  a  borrower's  contract  with  a  loan  aa- 
ion,  and  its  by-laws  in  force  when  a  loan 
le,  confer  no  power  restrictlDg  hii  right  to 
ipate  io  the  profits,  auch  anociation  caa- 
y  a  Bubaeaaent  by-law,  where  a  series  is 
6ed  of  both  borrowers  anS  nonborrowers, 
rt  the  former*B  profits  to  one-half,  and  al- 
le  latter  full  profLta  on  all  their  shares. 
Phere,  under  a  contract  with  a  loan  asso- 
1,  a  borrower's  indebtedness  will  be  ex- 
shed  when  his  payments  and  profits  on 
I  eqnal  the  amount  of  the  loan  and  8  per 
intereit,  a  complaint  by  Buch  association 
i  foreclosure  of  a  mortgage  is  properly  dia- 
i,  where  the  payments  and  pronta  equal 
an  and  6  [wr  cent  interest. 

>eal  from  common  pleas  circuit  court  of 
leld  county;  J.  C.  Klngh,  Judge. 
Ion  by  the  Interstate  Building  &  Loan 
latlon  against  J.  P.  Ouzti.  There  was 
^ment  for  defendant,  and  plaintiff  ap- 
Atfirmed. 

following  Is  the  decree  of  the  lower 

NoTember,  1689,  J.  P.  Oozts  became  the 
■,  by  subscription,  of  five  shares  of  stodt 
>  Interstate  Building  &  Loan  Assocla- 
)f  Columboa,  Qa.,  In  what  Is  known  as 
)  No.  5.'  By  the  terms  of  his  contract 
>8crlption,  he  was  required  to  pay  five 
B  for  admission,  which  carried  his  snb- 
on  of  stock  for  one  month,  and  the  snm 
y  cuts  per  month  on  each  share  until 
ock  should  mature  to  the  value  of  one 
ed  dollars  per  share.  W.  H.  Duets  sub- 
d  for  ten  shares  of  the  nld  stock  in  the 
time,  and  sabseguently  transferred  his 
I  to  J.  P.  OtBts,  whereby  he  became 
rner  of  fifteen  shares  In  all  of  said  stock. 
»,  J.  P.  Outs  appUed  to  the  said  build- 
id  loan  asBocilatlo&  for  a  loan  of  $750; 
iie  same  being  granted  to  bim,  on  No 
er  24,  i860,  be  executed  his  bond  to  the 
tssoclatton  in  the  penal  sum  of  fifteen 
ed  dollars,  conditioned  for  the  payment 
id  association,  at  its  principal  office  in 
ty  of  Columbios,  Georgia,  so  long  as  It 
xmtimie  to  edat,  or  as  may  be  provided 
charter,  by-Jaws,  roles,  and  regulations, 
e  sum  of  twelve  and  "f^/ioo  dollars 
liy  <of  which  the  sum  of  nine  dollars  Is 
stallments  due  on  said  shares  of  stock, 
be  sum  of  three  and  ^Vioo  dollars  as 
at  on  the  actual  sum  advanced  to  said 
1  P.  Oasts),  to  be  paid  on  or  before  the 
Wednesday  of  each  and  every  month, 
this  date,  [until]  the  stock  Iwrrowed 
ill  mature,  and  shall  perform  the  cove- 
contained  in  the  mortgage  or  other  in- 
ent  of  writing  securing  this  bond,  and, 
bond  be  collected  by  suit,  shall  pay  the 
onal  sum  of  10  per  cent  on  the  amount 
B  counsel  fees,  and  shall  stand  to  and 


abide  by  the  charter,  by-laws,  mka,  and  reg- 
ulations of  said  association  (and,  upon  the 
final  settlement  with  the  association,  It  to  re- 
tain, as  installments  oo  said  stock  and  inter- 
est, no  greater  sum  than  the  sum  actnaily  ad- 
vanced, with  interest  tbeieon  at  the  rate  of 
S  per  cent  per  annum).'  To  sectire  the  pay- 
ment of  this  bond,  be  assigned  his  fifteen 
shares  of  stock  to  the  association,  as  collateral 
security,  and  executed  to  it  a  mortgage  of  the 
real  estate  set  forth  in  the  complaint ;  and  sub- 
sequently, by  agreement  with  the  association, 
be  substltnted  therefor  real  estate  aiwo  describ- 
ed In  the  complaint,  whereupon  the  lien  of  the 
mortgage  on  the  first  mentioned  real  estate  was 
released.  He  performed  the  obligations  of  his 
bond  punctual^,  by  the  payment  each  month 
of  the  Installments  of  stock  and  Interest  nntil 
December,  1895,  when  he  stopped  paying  the 
same,  and  has  paid  nothing  thereon  since. 
Thereafter  this  suit  was  brought  to  foreclose 
said  mortgage,  and  for  a  sale  of  the  mort- 
gaged premises,  and  the  application  of  the 
proceeds  of  sale  to  the  payment  of  ooeta,  tazes, 
and  such  liability  of  the  defendant  upon  the 
said  bond  as  may  be  determined  and  ascer- 
tained. The  defendant  denies  that  anything 
l8  due  on  plaintUTs  demand,  pleads  payment 
in  full,  and  that  the  claim  of  plaintiff  ts  usuri- 
ous, and  sets  op  a  counterclaim  for  the  for- 
feiture by  reason  of  the  usurious  interest 
which  he  alleges  that  plaintiff  rec^ved. 

"The  counterclaim  aad  the  plea  for  usury 
cannot  be  sostalned  under  the  recent  deci- 
Rlons  in  this  state.  Pursuant  to  an  order  here- 
tofore made  in  the  case,  the  master  has  taken 
the  testimony,  and  reported  that  the  amount 
due  on  the  mortgage  debt  is  the  sum  of  (490.- 
87,  which  finding  he  bases  upw  a  statement 
of  the  plaintiff  made  without  reference  to  the 
contract  between  It  and  the  defendant,  and 
unsupported  by  the  terms  of  their  agree- 
ment In  this  'statement'  the  plaintiff  arbi- 
trarily confiscates  one-half  of  the  defendant's 
stock,  by  dividing  liia  shares  Into  two  classes, 
one  of  which 'it  calls  'common'  or  'loan'  stock, 
and  the  other  'premium'  stock,  and  then  cancel- 
ing the  so-caUed  "premium'  stock.  The  terms 
of  the  contract  creating  the  debt  do  not  au- 
thorise such  a  proceeding,  and  there  is  nothing 
In  the  evidence  to  show  ttiat  the  defendant 
has  ever  consented  to  It  The  defendant's  con- 
tract is  fully  set  forth  tn  the  bond.  By  it  be 
borrowed  from  the  plaintiff  $760,  and  trans- 
ferred his  fifteen  shares  of  stock,  undivided, 
as  a  collateral  security,  and  bound  himself  to 
continue  to  pay  monthly  his  inatallments  on 
said  ahares  of  stock  as  he  had  done  before 
under  the  terms  of  his  subscription,  and  also 
the  interest  at  the  rate  of  6  per  cent  per  an- 
ntun  on  the  sum  borrowed,  until  the  stock 
borrowed  on  should  mature.  Under  the  by- 
laws of  the  association,  the  stock  was  to  ma- 
ture when  it  reached  the  value  of  $100  per 
share.  Upon  maturity  of  the  stock,  the  loan 
and  interest  being  thereby  fully  paid,  these 
shares  were  to  be  canceled  and  thenceforth 
void.   Under  this  last-mentioned  provision.  If 
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tbe  defendant  In  this  case  had  continued  his 
payments  until  the  matarlty  of  his  stock,  his 
fifteen  shares  worth  $1,500  would  hare  been 
canceled  in  payment  of  a  debt  of  $750,  upon 
which  all  the  time  he  had  been  paying  6  per 
cent  Interest.  Such  a  contract  would  be  nn- 
consclonable,  and  no  court  would  enforce  It 
The  plaintiff  association  doubtless.  In  recogni- 
tion of  this  principle,  has  Inserted  In  its  bond 
the  stipulation  that  upon  final  settlement  It 
would  retain  no  more  than  the  sum  borrow- 
ed and  8  per  cent  interest  thereon. 

"Such,  then.  Is  the  contract  between  tbe 
parties,  and  upon  It  the  defendant's  liability 
must  be  ascertained.  The  'statement'  by 
which  the  plaintiff  claims  a  balance  due  It  of 
$490.87  (which  Includes  a  fee  of  10  per  cent 
for  Its  attorney)  is  not  warranted  by  the  eon- 
tract  and  must  be  disregarded.  His  liability 
will  be  the  sum  borrowed  ($750)  less  the  value 
of  the  collateral  at  the  time  when  he  made 
default  with  Interest  at  tbe  rate  of  8  per  cent 
per  annam.  The  date  at  which  he  made  de- 
fault Is  the  third  Wednesday  in  December, 
1895,  which,  by  reference  to  the  calendar.  Is 
ascertained  to  be  tbe  18th.  Now  what  was 
the  collateral,  bis  fifteen  shares  of  stock,  worth 
at  that  time?  It  does  not  appear  that  the 
stock  was  put  up  in  open  market  and  sold. 
The  building  and  loan  association  declares, 
through  the  lips  of  its  secretary  and  general 
manager,  that  It  Is  now  the  owner  of  the 
transfer,  and  seeks  to  burden  the  stock  with 
enormous  accumulatloDs  of  dues  and  Interest 
and  fines.  This  cannot  be  allowed.  The  val- 
ue allowed  by  the  association  Itself  is  stated 
to  be  the  amonnt  paid  on  the  stock,  with  two- 
chlrds  of  the  prc^ts  earned  added.  It  appears 
from  the  printed  statement  of  the  association 
for  the  year  1895  that  the  profits  earned  by 
this  stock  up  to  July  of  that  year  was  $20.79 
per  share.  This  on  fifteen  shares  would 
amount  to  $311.85,  two-thirds  of  which  would 
be  $207.90.  This  Is  the  nearest  ascertainment 
of  the  profits  which  the  data  at  band  admits 
of.  The  stock  profit  up  to  December,  1895, 
would  be  somewhat  more,  bttt  It  wotild  be 
speculation  merely  to  attempt  to  estimate  it 
Now,  the  amount  paid  on  each  share  was  60 
cents  a  month,  of  which  8  cents  was  applied 
to  expenses  and  52  cents  to  the  loan  fund. 
The  amount  paid  on  these  fifteen  shares  to 
the  loan  fund  up  to  December,  1895.  not  in- 
cluding the  admission  fee,  which,  by  the  gra- 
tuity of  the  association  to  Its  stockholders, 
was  equal  to  one  monthly  Installment,  was 
$561.00.  Add  to  this  the  two-thirds  profits, 
$207.90,  and  we  have  the  value  of  the  col- 
lateral by  the  association's  own  method  of  as- 
certaining It— $709.50, — which  more  than  pays 
the  defendant's  debt  The  finding  of  the  mas- 
ter is  overruled,  and  ft  is  ordered,  adjudged, 
and  decreed  that  the  complaint  be  dismissed, 
with  costs." 

The  exceptions  of  appellant  are  as  follows, 
viz.:  "(1)  Because  his  honor,  the  circuit  Judge, 
erred  in  holding  that  the  master  based  hii 
finding  of  tiie  amount  due  by  Hie  defendant 


to  the  plaintiff  'uixin  a  statement  of  the  plain- 
tiff made  without  reference  to  the  contract 
between  it  and  the  defendant,  and  tmsopport- 
ed  by  the  terms  of  the  agreement'  (2)  Be- 
cause his  honor,  tbe  circuit  Judge,  erred  Id 
holding  in  said  'statement  the  plaintiff  arbi- 
trarily confiscates  one-half  of  the  defendant's 
stock,  by  dividing  his  shares  Into  two  classes, 
one  of  which  he  calls  "common"  or  "loan" 
stock,  and  the  other  "premium"  stock,  and 
then  canceling  the  so-called  "premium"  stock.' 
(3)  Because  his  honor,  the  circuit  Judge,  erred 
In  holding  that  the  'statement  by  which  the 
plaintiff  claims  as  balance  due  It  $49S.ST 
(which  Includes  a  fee  of  10  per  cent  for  its 
attorney)  is  not  warranted  by  tbe  contract 
and  must  be  disregarded.'  (4)  Because  his 
honor,  the  circuit  judge,  erred  in  overruling 
the  finding  of  the  master  as  to  the  amount 
due  by  the  defendant  to  the  plaintiff.  (5)  Be- 
cause his  honor,  tbe  circuit  Judge,  erred  In  so 
construing  the  contract  between  the  plaintiff 
and  defendant  under  the  charter,  by-laws, 
mles,  and  regulations  of  the  plaintiff  associa- 
tion, as  to  find  that  'the  value  of  the  collateral, 
by  the  association's  own  method  of  ascertaln- 
ii^  It,  Is  $768.60,  which  more  than  pays  the  de- 
fendant's debt'  (6)  Because  his  honor,  the 
circuit  Judge,  erred  In  sustaining  the  plea  of 
payment  and  In  dismissing  Qw  complaint  on 
that  ground." 

Sheppard  Bros.,  for  appellant  N.  O.  Ev- 
ans, for  respondent 

OART,  A.  J.  The  facts  of  this  case  are  set 
forth  in  the  decree  of  his  honor.  Judge  Khigb, 
which,  together  with  the  appellant's  excep- 
tions, will  be  set  out  In  the  report  of  tbe  case. 
We  will  first  consider  whether  the  plaintiff 
had  the  right  to  restrict  the  defendant  In  the 
participation  of  the  profits  to  the  extait  of 
those  made  by  only  one-half  of  his  shares  of 
stock.  Neither  the  contract  entered  Into  l>e- 
tween  the- parties,  nor  the  by-laws  of  the  as- 
sociation of  force  when  the  loan  was  made, 
conftfred  any  such  right  By-laws  were  aft- 
erwards adopted,  In  1804,  giving  the  associa- 
tion the  right  to  retire  one-half  of  the  shares 
of  stock  of  a  shareholder  when  a  loan  was 
made  to  him;  but  these  by-laws  did  not  have 
the  effect  of  destroying  the  right  of  the  de- 
fendant to  one-half  the  number  of  his  shares 
of  stock.  The  appellant's  attorneys.  In  their 
argument  thus  set  forth  the  operation  of  the 
two-share  plan:  "The  m^ber  desiring  to  an- 
ticipate the  ultimate  value  of  his  shares  re- 
ceives from  the  association  an  advance  of  $50 
a  share  In  full  liquidation  and  &nal  redemp- 
tion of  the  share.  The  member  undertakes 
to  pay  interest  at  the  rate  of  6  per  cent  on 
the  sum  actually  advanced^  and  to  continue 
payments  of  dues  until  the  share  matures. 
The  association,  however,  having  redemed 
the  share  at  $60,  only  undertakes  to  mature  It 
to  that  value,  and,  when  the  share  reaches 
the  value  of  $60,  the  loan  Is  rqi^  Hie  ef- 
fect of  Uiis  transaction  1>  strlcay  to  rodnce 
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tlie  maturity  value  of  shares  loaned  upon  from 
$100  to  $50,  but  for  tbe  sake  of  convenience 
In  the  distribution  of  paymenta  and  profits, 
and  otherwise,  one-half  of  the  number  of 
shares  loaned  upon  are  treated  aa  being  prac- 
tically dead;  In  other  words,  the  member,  In 
obtaining  an  advance,  Is  considered  as  hav- 
ius  converted  the  number  of  shares  advanced 
upon  Into  one-half  that  number  of  loan  shares. 
It  will  be  seen  that  the  effect  Is  the  same 
whether  the  maturity  value  of  the  whole  num- 
ber of  shares  advanced  upon  be  reduced  to 
fTiO.  or  whether  one-half  that  number  of 
shares  are  allowed  to  stand  as  of  the  full 
maturity  value  of  $100.  Under  the  plan 
adopted,  the  association,  instead  of  maturing 
the  full  number  of  shares  to  the  value'  of  $50 
each,  undertakes  to  mature  one-half  of  that 
number  to  the  full  value  of  $100.  AU  profits 
which  would  be  apportioned  to  the  full  number 
of  shares  are  apportioned  to  half  the  number, 
so  that  the  member  actually  receives  on  these 
shares  the  full  benefit  of  all  profits  earned. 
The  dues  paid  on  the  extra  shares  are  dis- 
tributed as  profits  to  all  participating  shares 
In  the  series,  so  that  the  member  receives  his 
proportionate  share  of  all  such  payments, 
whether  made  by  him  or  by  other  borrowers. 
In  this  way,  while  the  actual  cost  of  the  ad- 
vance may  be  more  or  less  than  6  per  cent, 
depending  upon  the  success  of  the  associa- 
tion's business,  no  premium  Is  paid  by  the  bor- 
rower. If  tha:e  Is  any  lack  of  strict  mutuali- 
ty in  the  plan,  It  must  Inhere  in  the  favor 
shown  the  borrower,  in  that,  under  the  con- 
tract, he  cannot  be  required  to  pay  In  the  ag- 
gregate more  than  the  sum  actually  advanced, 
with  interest  thereon  at  the  rate  of  8  per 
cent."  The  plahitllf' s  testimony  shows  that 
a  aeries  of  stock  was  Issued  every  month  since 
the  organization  of  the  association.  The  fol- 
lowing appears  in  the  testimony  of  Mr.  C.  E. 
Black,  the  secretary  of  the  association:  "Q. 
The  inyments  made  by  him,  that  would  ma- 
ture 15  shares  of  stock,  and  the  [myments 
made  by  an  investor,  that  would  mature  16 
shares  of  stock,  would  be  the  same,  would  It 
not,  except  for  the  Interest  paid  by  the  bor- 
rower? A  It  would,  the  difference  being  that 
the  borrower  gets  bis  money  In  advance." 
From  this  statement  and  other  circumstan- 
ces In  the  case,  the  court  has  reached  the  con- 
clusion that  a  series  Is  composed  of  both  bor- 
rowers and  nonborrowers.  Such  being  the 
case,  it  Is  at  once  apparent  that  it  would  work 
a  great  hardship  to  require  a  borrower  to  pay 
dues  on  all  his  shares  of  stock,  and  to  allow 
bind  profits  on  only  one-half  thereof;  while 
the  nonborrower  would  be  entitled  to  profits 
on  all  Ills  shares  of  stock,  especially  when, 
as  In  this  case,  there  was  no  such  by-law  in 
existence  when  the  loan  was  made.  The  de- 
fendant was  therefore  entitled  to  profits  on 
all  his  shares  of  stock. 

We  will  next  consider  the  manner  In  which 
the  amount  alleged  to  be  due  under  the  mort- 
gage should  be  determined.   It  was  the  inten- 
tion of  the  parties  to  the  contract  that  the 
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defendant's  Indebtedness  under  the  mortgage 
should  be  extinguished  whenever  his  payments 
of  dues  and  the  profits  on  his  shares  of  stock 
equaled  the  amount  of  the  loan,  with  Interest 
at  the  rate  of  8  per  cent  per  annum.  The 
plaintiff's  testimony  shows  that  the  defendant 
made  72  payments  on  account  of  dues  on  his 
shares  of  stock,  amounting  to  $648,  aud  00 
payments  on  account  of  Interest  on  the  ad- 
vance, amounting  to  $22S.  The  circuit  Judge 
finds  that  tlie  profits  earned  by  this  stock  up 
to  July,  1893,  were  $20.79  per  share,  which  on 
15  shares  amounted  to  $311.83,  two-thirds  of 
which  Is  $207.90.  These  three  sums  aggre- 
gate $1,080.90.  The  loan  was  $750.  Interest 
at  the  rate  of  8  per  cent  per  annum  up  to  18th 
December,  1805,  when  default  was  made, 
amounts  to  $30i.  These  two  sums  aggregate 
$1,054.  It  thus  appears  that  the  defendant 
paid  to  the  plaintiff  an  amount  more  than 
suf&clent  to  extinguish  his  Indebtedness.  The 
circuit  judge  therefore  properly  dlsmlwed  the 
complaint 

These  views  practically  dispose  of  all  the 
questions  raised  by  the  exceptions,  and  render 
unnecessary  a  consideration  of  .the  additional 
grounds  upon  which  the  respondent  relied  to 
sustain  the  Judgment  of  the  circuit  court.  It 
is  the  Judgment  of  this  court  that  the  Jadg- 
ment  <tf  fbe  drcolt  court  be  affirmed. 


STATE  V.  STBPHBNSON. 
(Supreme  Court  of  South  GaroUna.  Feb. 
1809.) 

DlBAORBKICINT  or  JORT— DI8HI8SAL— DlBORRIOy 

or  CointT— RsviEW— FoRiiBK  Jbofardt. 

1.  Whether  a  Jury  should  be  dlschfti^ed  tor  in- 
ability to  agree  is  within  the  sound  discretion 
Of  the  court. 

2.  Under  Rev.  St  J  2409.  providing  that  when 
a  Jury  returns  without  a  verdict  the  court  may 
state  anew  the  evidence  and  law  applicable,  and 
send  them  oat  for  further  deliberation,  but  if 
they  return  a  second  time,  they  shall  not  be  sent 
out  agnin  without  their  consent  onlees  they  ask 
for  further  explanation  of  the  law,  it  was  not 
an  abuse  of  discretion  to  dismiss  a  jury  which 
returned  twice  without  a  verdict  and  were  sent 
back  without  further  Instrnctloiu,  and  after 
about  16  hours  returned  a  third  time  and  an- 
nounced that  they  could  oot  agree. 

3.  Where  a  Jury  Is  dismissed  for  a  legal 
cause,  and  there  is  evidence  tending  to  show 
the  existence  of  the  catisp.  the  discretion  of  the 
trial  court  will  not  be  disturbed. 

4.  A  trial  which  results  in  the  dismissal  of 
the  jury  for  fuilure  to  agree  is  not  a  former 
jeopardy,  where  there  was  no  abuse  of  discre- 
tion in  dismissing  the  jury. 

Appeal  from  general  sessions  circuit  court 
of  Kershaw  county;  George  W.  Gage,  Judge. 

J.  H.  Stephenson  was  Indicted  and  tried  for 
rape,  and  the  Jury  was  dismissed  for  failure 
to  agree.  From  an  order  overruling  a  plea  of 
former  Jeopardy  interposed  at  a  subsequent 
trial,  defendant  appeals.  ASrmed. 

W.  D.  Trantbam  and  E.  D.  Blakeney,  for 
appellant.   J.  Wm.  Thurmond,  for  the  State. 

JO\iJi,  J.  Api>ellant  was  indicted  for 
rape,  and  the  case  was  Buhmltted  to  a  Jury 
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at  the  February,  1806,  term  of  the  coart  of 
general  sessions  for  Eersliaw  county.  The 
Jury,  after  dcUberatlng  tbereon  for  some  15  or 
16  hours,  failed  to  agree  upon  a  retdict;  and 
the  presiding  Judge,  Hon.  D.  A.  Xownsend, 
thereupon  discharged  the  Jury  and  ordered  a 
mlsti'lal.  At  the  ensuing  June  term,  upon  hla 
arraignment  for  trial,  appellant  hiterposed 
the  pica  of  former  Jeopardy,  which  was  over- 
ruled. .  He  now  appeals  from  the  order  over- 
ruling his  plea  of  former  jeopardy. 

The  presldhig  Judge,  Hon.  G.  W.  Gage,  bas- 
ed his  ruling  npoQ  the  following  facts  stated 
in  his  order:  "That  late  In  the  day  at  ttie 
February  term,  at  the  first  week  of  the  term, 
this  case  went  to  the  Jury.  The  Jury  had 
been  in  their  room  some  time,  and  unbidden 
returned  to  the  box.  When  asked  by  the 
derk  if  they  had  agreed  upon  a  verdict,  they 
declared  they  had  not  When  asked  by  the 
trial  Judge  If  they  wanted  further  Instructions, 
they  made  no  answer.  The  trial  Judge  or- 
dered them  to  return  to  their  room.  Again, 
before  the  adjournment  of  the  court.  In  the 
night,  the  trial  Judge  sent  for  the  Jury,  and 
asKcd  them  if  It  was  likely  they  would  soon 
agree  upon  a  verdict.  The  foreman  replied 
negntlvely.  They  were  returned  to  their  room 
for  the  night  The  next  morning,  at  the  con- 
venlng  of  court,  or  soon  thereafter,  the  trial 
Judge  sent  for  the  Jury.  They  came  In  court, 
and  they  were  asked  If  they  had  agreed  upon 
a  verdict  The  reply  was,  they  had  not 
Thereupon  they  were  dlsc^ged,  and  a  mis- 
trial entered."  We  quote  from  the  order  of 
the  circuit  Judge  as  follows:  "I  understand 
this  to  be  the  rule  of  law:  that  after  a  Jury 
has  been  charged  with  the  consldetatlon  of  a 
case.  It  cannot  be  withdrawn  from  the  jury, 
'except  from  necessity.  One  of  the  necessities 
referred  to  by  law  Is  inability  of  the  Jury  to 
agree;  that  Is  to  say,  when  a  case  has  been 
submitted  to  a  Jury,  if  the  Jury  Is  unable  to 
agree  upon  a  verdict,  the  necessity  of  the 
case  requires  that  the  Jury  be  discharged,  and 
a  mistrial  ordered.  There  is  nothing  elae  to 
do.  That  Is  the  necessity.  The  question  here 
is,  when  shall  that  necessity  appear,  and  how 
shall  It  appear?  Of  course,  it  la  a  matter  In 
the  discretion  of  the  presiding  Judge;  and 
when  I  say  'discretion'  I  mean  a  wise  discre- 
tion,—discretion  governed  by  law,— because 
any  other  sort  of  discretion  Is  not  a  wise  dis- 
cretion, but  a  dangerous  discretion,  and  one 
not  tolerated  by  law.  But  the  first  question 
IS,  how  must  that  necessity  appear?  It  Is 
clear  to  my  mind.  If  at  this  time,  after  being 
out  all  night  the  Jury  had  come  in  and  said, 
'We  cannot  agree,*  the  necessity  then  would 
have  arisen;  and  it  would  have  appeared,  by 
the  best  evidence,— by  the  presence  and  dec- 
laration of  the  Jury,~that  they  could  not 
agree.  But  is  the  presiding  Judge  confined  to 
that  degree  of  necessity?  Suppose  the  Jury 
were  to  stay  out  a  week,  and  never  said  they 
could  not  agree;  are  the  hands  of  the  cir- 
cuit Judge  tied  until  the  Jury  themselves  tell 
him  they  cannot  agree,  or  can  he  exercise  his 


discretion  when  it  Is  manifest  to  him  from 
other  sources  that  the  jm-y  cannot  ajpree? 
Kow,  that  Is  a  delicate  question.  My  own 
Judgment  as  to  the  better  way  to  ascertain 
necessity  Is  to  ascertain  It  from  the  Jury 
themselves;  but  sitting  as  a  trial  Judge,  I 
do  not  feel  warranted  In  holding  tiiat  the  dec- 
laration of  the  Jury  la  the  only  method  by 
which  that  necessity  shall  appear.  But  If,  up- 
on a  consideration  of  the  case,  and  upon  ibe 
length  of  time  the  Jury  have  been  in,  and  th^ 
fact  the  Jury  had  been  out  once  themselves, 
and  made  the  declaration  ttiat  they  bad, not 
agreed  upon  a  verdict  and  upon  a  consider- 
ation of  the  fact  that  one  other  return  on 
their  own  motion  would  have  entitled  them 
to  a  discbarge,  nolens  volens,  by  the  court  I 
think  the  circuit  Judge  had  enough  to  warrant 
his  conclusion  tlut  a  verdict  by  the  Jury  was 
an  ImposslblUty,  and  to  Justify  hla  dischar- 
ging them.  After  coming  into  court  once  un- 
bidden, after  being  asked  again  if  tiiey  could 
agree  that  night  sik3  the  answer  being  given 
that  they  could  not  and  after  being  brought 
into  court  in  the  morning,  after  being  out  all 
night  1  think  there  was  suffitdent  In  the  case 
to  warrant  the  circuit  Judge  to  exerdae  the 
legal  discretion  lodged  In  him."  Appellant 
contends,  upon  the  facts  stated,  that  Judge 
TowDsend  was  not  authorized  to  discharge  the 
Jury,  and  that  Judge  Gage  &cnA  in  not  sus- 
taining the  plea  of  former  Jeopardy. 

This  principle  of  the  common  law  la  no- 
bodied  in  section  17,  art.  1,  of  our  state  cod- 
stitutlou:  "Nor  shall  any  person  be  subject 
for  the  same  offence  to  be  twice  put  In  Jeop- 
ardy of  life  or  liberty."  According  to  ttie  de- 
cisions of  this  state,  and  the  weight  of  au- 
thority elsewhere,  It  may  be  stated  as  a  g«'Q- 
eral  rule  that  one  la  In  Jeopardy  when  a  legnt 
Jury  Is  sworn  and  Impaneled  to  try  him  upoj 
a  valid  Indictment  in  a  competent  court  un- 
less the  Jury,  before  reaching  a  verdict,  be  dls- 
charge'd  with  the  prisoner's  consent  or  upou 
some  ground  of  legal  necessity,  or  the  verdict, 
if  rendered,  be  set  aside  according  to  law.  Id 
this  state  the  inability  of  the  Jury  to  agree 
upon  a  verdict  la  regarded  as  presenting  a 
case  of  legal  necessity  authorizing  the  dis- 
charge of  the  Jury.  State  v.  McKee.  1  Bailey, 
^>1,  followed  in  State  v.  McLemore,  2  HiH. 
GSO,  and  recognized  In  State  v.  Brlgga,  27  S. 
C.  ^,  2  S.  E.  854,  and  State  v.  RichardsoD.  47 
S.  C.  IVO,  25  S.  B.  220.  In  the  two  cases  first 
cited  It  Is  further  held  that  the  determination 
of  tlie  question  whether  or  not  the  Jury  ate 
unable  to  agree  must  rest  In  the  sound  dis- 
cretion of  the  trial  Judge.  These  principles 
are  also  supported  by  the  weight  of  author- 
ity In  other  jurisdictions.  11  Am.  &  Eng. 
Enc.  Law,  doi,  955,  and  cases  cited.  Sev 
notes  to  State  v.  Moor,  12  Am.  Dec.  547,  ami 
cases  cited.  In  the  case  of  Thompson  v.  U. 
S.,  15  Sup.  Ct.  74,  the  court  citing  U.  S.  v. 
Perez,  9  Wheat  57»,  Simmons  v.  U.  S..  142  U. 
S.  148,  12  Sup.  Ct.  171,  and  Logan  v.  U.  S.. 
144  U.  S.  263,  12  Sup.  Ct  617,  say:  "Tbos..' 
cases  clearly  establish  the  law  of  this  court 
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that  courts  ot  Justice  are  invested  with  the 
aathorlty  to  dlscha^  a  Jury  from  glTlng  any 
verdict  wbenerCT,  In  tlielr  opinion,  talcing  all 
the  ctrcnmstauces  Into  consideration,  tliere  la 
a  manifest  necessity  for  the  act,  or  the  ends 
of  public  Justice  would  otherwise  be  defeated,  ■ 
and  to  order  a  trial  by  another  Jury,  and  that 
the  defendant  Is  not  thereby  twice  put  in 
Jeopardy,  ^thln  the  meaning  of  the  fifth 
amendment  to  the  constitution  of  the  United 
States."  See,  also.  Com.  t.  Purchase,  2  Pick. 
521,— a  strong  case,  and  very  much  like  the 
one  at  bar.  1^  then,  the  Inability  of  the  Jury 
to  agree  is  a  legal  cause  for  the  discharge  of 
the  Jury,  and  the  ascertainment  of  the  exSat- 
ence  of  the  cause  must  rest  In  the  sound  legal 
dlsnetlon  of  the  trial  court.  It  follows  that  the 
Jury  need  not  be  kept  together  untU  tbe  court 
Is  compelled  by  law  to  dlaehaige  tiie  Jury,  for 
that  would  deny  that  he  had  any  discretion. 
When  the  time  arrives  for  the  adjournment  of 
court  at  the  e]q;>lration  ot  the  term,  the  Jury 
Is  discharged  by  pperatlon  of  law,  and  not  by 
the  discretion  of  the  court  Sbite  t.  McLe- 
num,  aijpra.  Bev.  St.  {  2400,  itrovides: 
"When  a  Jury,  after  due  and  thorough  delib- 
eration upon  any  cause,  return  Into  court 
without  having  agreed  upon  a  verdict^  the 
court  may  state  anew  tiie  evidence,  m  any 
part  of  tt,  and  explain  to  tbon  anew  the  law 
applicable  to  tiie  case,  and  may  send  them 
out  for  further  deliberation;  but  If  tiiey  re- 
turn a  second  time  irithout  having  agreed  uj>- 
on  a  verdict  they  shall  not  be  sent  out  again 
without  their  own  consent  unless  they  ask 
from  the  court  some  further  explanation  of 
the  law."  In  this  case  the  Jmr  retnmed  into 
comrt  the  third  time  after  deliberating  upon 
the  case  for  about  16  hours,  and  announced 
that  they  had  not  agreed,  and  did  not  ask  for 
further  instmctlons.  Whethw  or  not  the  sec- 
tion quoted  has  strict  application  to  the  facts 
of  this  case,  it  Implies  that  verdicts  may  not 
be  coerced  In  this  state  by  confinement  of  the 
Jury  after  tiiey  have  maturely  deliberated  up- 
on the  case  and  fhUed  to  agree,  and  that  the 
Judge  is  not  required  to  remand  the  Jury,  If, 
after  due  deliberation,  they  come  Into  court 
without  agreeing  upon  a  vradlct,  and  without 
asking  for  further  Instructions.  Whether  a 
Jury  charged  with  the  trial  of  a  case  may  be 
discharge  before  rendering  a  verdict  must 
necessarily  rest  in  the  discretion  of  tiie  court, 
exercised  according  to  estal^lahed  principles. 
If  the  court  discharge  a  Jury  for  a  cause  not 
recognized  as  a  legal  one,  the  discretion  exer- 
cised Is  not  a  sound  legal  discretion,  and  may 
be  reviewed  In  this  rourt  In  a  proper  case. 
So,  also,  If  the  court  discharge  a  Jury  arbi- 
trarily or  capriciously,  or  without  evidence  or 
facts  going  to  show  a  legal  cause,  this  court 
would  hold  the  discharge  unlawful.  But,  If 
tbe  discharge  is  made  for  a  cause  recognized 
as  legal,  as  the  Inability  of  the  Jury  to  agree, 
and  there  Is  evidence  tending  to  show  the 
existence  ot  the  cause,  which  satisfies  the  trial  j 
Judge  of  its  extetence,  this  court  cannot  re-  i 
view  tbe  facts  before  the  trial  Judge,  and  hold  I 


his  action  Illegal,  because  tills  court  may  reach 
a  dlff^nt  conclusion.  It  Is  only  for  abuse  of 
discreticm,  or  the  exercise  of  discretion  to  vio- 
lation of  established  rules,  that  this  court 
would  declare  the  discharge  of  a  Jury  before 
verdict  nnlawfuL  We  cannot  say  that  there 
was  nothing  before  ttie  trial  Judge  to  Jmtif;' 
him  in  concluding  that  there  was  no  reason- 
able expectation  that  a  verdict  could  be  reach- 
ed, under  all  the  circumstances  of  the  case. 
Nor  do  we  find  ansrthing  In  tbe  case  Indlcat 
ing  any  abuse  of  discretion.  It  follows  that* 
Judge  Gage  did  not  err  in  overruling  the  plea 
of  fOTmer  Jeopardy. 

The  attorney  general  argued  with  force  that 
the  appeal  in  this  case  is  premature,  Inasmuch 
as  there  is  no  Judgment  of  conviction  and  sen- 
tence against  the  defendant;  dting  State  v. 
McKettrIck,  13  S.  a  430;  State  T.  Shirer,  20 
a  a  402;  State  v.  Burbage,  SI  &  C.  281,  28 
S.  B.  8S7.  We  have  deemed  It  best  to  pass 
upon  appdlantTs  exception  witiiqut  expressly 
ruling  upon  the  question  whether  the  appeal 
is  premature.  The  order  overruling  tbe  plea 
ot  former  Jeopardy  la  affirmed. 


Bz  parte  WORLBT. 

(Supreme  Court  of  South  Carolioa.   Feb.  8, 
1899.) 

EoHESTBAD  —  Chattel  Exehptions  —  Subtitino 
Children. 

1.  Rev.  St.  {  2129,  girlDg  a  certain  home- 
stead exemption  in  a  decedenfi  property  to  big 
widow  and  children,  inclndes  children  of  age  liv- 
ing apart  from  their  parents  as  heads  of  fam- 
ilies. 

2.  The  chattel  exemption  allowed  out  of  a  de- 
cedent's personal  estate  to  his  Burriving  widow 
and  children  must  be  apportioned  between  them. 

Appeal  from  common  pleas  circuit  court  of 
Horry  county;  George  W.  Gage,  Judge. 

Petition  by  Emallne  Worley  for  the  assign- 
ment to  her  of  the  homestead  exemption  in 
the  real  and  personal  property  of  her  de- 
ceased husband,  Coleman  Worley.  From  an 
order  setting  aside  tbe  return  of  the  home- 
stead commissioners,  and  directing  the  writ  of 
the  clerk  to  be  amended,  petitioner  appeals. 
Affirmed. 

Ferd.  X>.  ^yant,  for  appellant  Robt  B. 
Scarborough,  for  respondents. 

GARY,  A.  J.  The  case  states  the  foUow- 
Ing  facts:  Coleman  Worley  died  In  1885, 
leaving,  as  his  heirs  at  law,  bis  widow,  Km&- 
line  Worley.  and  bis  two  sons,  Jackson  Wor- 
ley and  Rey  Worley,  the  issue  of  a  previous 
marriage,  both  of  whom  were  of  age  at  the 
time  of  the  death  of  the  Intestate.  Prior  to 
and  at  the  time  of  the  death  of  Intestate,  the 
said  Jackson  Worley,  an  unmarried  man,  liv- 
ed with  his  father,  as  a  member  of  his  fam- 
ily, and  be  stlU  lives  wltii  petitioner,  his  step- 
mother. In  tiie  residence  of  the  Intestate. 
The  other  son,  Rey  Worley,  lived  then  and  still 
lives  apart,  on  land  of  his  own,  being  married. 
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and  IB  blmself  the  bead  ot  a  family.  On  the 
17th  of  January,  18%,  Rey  Worley  was  duly 
appointed  administrator  of  the  personal  estate 
of  the  Intestate,  and,  having  duly  qualified  as 
such,  obtained  from  the  proper  authority  an 
order  for  the  sale  of  the  personal  property, 
wblch  was  sold.  On  the  12th  of  March,  1806, 
Emallne  Worley  filed  a  petition  with  the  clerk 
of  the  court  of  common  pleas,  praying  that 
homestead  be  assigned  and  set  off  to  her  In 
the  real  and  personal  property  of  the  Intestate. 
Commissioners  were  duly  appointed,  and 
made  return,  setting  off  to  the  petitioner,  as 
her  homestead,  a  tract  of  land  containing  000 
acres,  more  or  less,  valued  at  ^1,000,  and,  as 
her  personal  property  exemption,  the  sum  of 
$30.5S,  due  by  her  to  the  administrator  for 
articles  purchased  by  her  at  hlB  sale,  together 
with  the  sum  of  ^4G&.4a  of  the  lunount  in  the 
bands  of  the  administrator,  making  the  total 
amount,  $500.  To  this  return  Jackson  Wor- 
ley filed  exceptions,  which  were  heard  by  the 
circuit  Judge,  who  rendered  a  decree  adjudg- 
ing that  the  petitioner  was  not  entitled  to  an>' 
homestead  exemption,  and  that  her  petition 
be  dismissed.  From  tbio  decree  the  petitioner 
appealed  to  the  supreme  court,  which  reTersed 
the  circuit  decree,  and  remanded  the  case  to 
the  circuit  court,  for  the  purpose  of  carrying 
out  the  rlews  announced  In  Its  opinion. 
What  was  done  thereafter  appears  in  the  de- 
cree of  Us  honor,  Judge  Gage,  which  Is  as 
follows: 

"Upon  the  can  of  this  cause  the  petitioner's 
attorney  submitted  a  t^roposed  amendmenf  of 
the  return  made  herein  by  homestead  commla- 
doners,  on  18th  June,  1896.  The  propped  ob- 
ject of  the  proposed  amendment  was  to  con- 
form the  return  to  the  vlem  of  the  supreme 
court,  as  expressed  in  this  cause  and  set  out 
in  the  last  or  eighth  paragraph  of  the  opinion. 
See  49  S.  C.  60,  26  S.  E.  949.  The  petitioner's 
attorney  desired  an  order  confirming  the  re- 
turn of  IStb  June,  189^  so  amended,  and  di- 
recting the  administrator  of  Coleman  Worley 
to  pay  into  the  bands  of  Emallne  Worley.  for 
a  homestead  ademption  In  personal  property, 
$469.45  of  money  in  the  administrator's  hands. 
The  ^proposed  amendment,*  after  a  preamble, 
conclodes  with  this  'declaration,'  to  wit: 
That  It  was  their  Intention  to  do  only  what 
the  law  directed  in  the  premises;  that  they 
did  not  suppose  It  Was  In  their  power,  nor  did 
they  have  the  remotest  thought,  of  limiting  or 
restricting  the  benefit  of  the  homestead,  but 
simply  appraised  the  same,  and  made  retuiii 
thereof,  as  tliey  were  directed,  believing  that 
the  law  provided  this  to  the  petitioner,  as  the 
widow  and  the  head  of  the  family  of  her  de- 
ceased husband,  for  the  enjoyment  of  herself 
and  such  of  the  family  as  remained  with  her.' 
The  attorney  for  the  other  two  heirs  at  law 
of  Coleman  Worley  (sons)  resisted  the  pro- 
posed amendment  as  irregular  and  without  le- 
gal status,  and  resisted  the  payment  of  the 
$409.45  of  the  money  In  the  administrator's 
hands  over  to  the  petitioner's  hands.  The  re- 
tiun  of  homestead  comnaissloners,  dated  ISth 


June,  1806,  was  adjudged  by  the  supreme 
court  to  be  unlawful.  If  by  It  the  homestead 
was  set  off  to  the  widow  alone.  The  return 
was  not  In  totidem  verbis  before  the  supreme 
court.  All  that  court  knew  about  its  terms 
.was  gathered  from  an  Indefinite  reference  to 
its  terms,  made  In  Judge  Aldrich's  decree.  In 
my  Judgment,  that  return  does  limit  the  home- 
stead to  the  petitioner  alone,  and  by  Infer- 
ence excludes  the  two  sons  of  Coleman  Wor- 
ley from  Its  benefits.  The  writ  Issued  by  the 
clerk  directed  the  commissioners  to  set  the 
homestead  off  to  the  said  Emallne  Worley. 
widow  of  the  said  Coleman  Worley, — 'such 
portion  of  the  said  land  as  you  value  at  $1.- 
000,  and  she  may  select,  and  also  set  apart 
to  her,  of  the  personalty  of  the  said  deceased, 
money  or  property,  or  both,  to  the  amount 
and  value  of  $500.'  The  return  followed  the 
writ,  and  undertook  to  set  aside  for  the  pe- 
titioner, as  her  homestead,  all  the  tract  of 
land.'  etc.;  and  It  further  undertook  to  set 
aside  'to  the  petitioner,  as  her  personal  prop- 
erty exemption,'  personal  property,  of  the 
value  of  $500,  of  which  sum  $460.45  was  mon- 
ey in  the  administrator's  hands.  If  the  re- 
turn Is,  in  this  respect,  repugnant  to  the  law 
as  stated  in  the  opinion  of  the  supreme  court, 
it  Is  essentially  wrong.  The  commissioners 
had  no  power  to  amend  it  They  can  only 
follow  a  direction  by  the  clerk,  and  the  di- 
rection has  the  same  infirmity  as  the  return: 
and,  were  the  amendment  within  the  power 
of  the  commissioners,  it  does  not  mend  the 
defect  in  the  original.  This  court  can  order 
the  writ  to  be  so  amended  as  to  direct  the 
homestead  to  be  set  aside  to  the  widow  and 
children  of  Coleman  Worley,  deceased,  and 
can  set  aside  the  return  made  IStta  June,  ISOti. 
and  direct  a  new  return  to  be  made,  by  the 
same  or  other  commissioners,  as  the  clerk 
may  direct,  in  conformity  with  the  amraided 
writ  The  next  Issue  betwixt  the  parties  is 
the  right  of  the  petitioner  to  have  $4(».45  hi 
money  paid  Into  her  hands  by  the  adminis- 
trator, as  part  of  a  personal  property  exemp- 
tion. Tills  issue  was  made  In  the  fourth  ex- 
ception to  the  return,  when  It  came  before 
Judge  Aldrich.  The  Judge  did  not  pass  upon 
that  question,  nor  has  the  supreme  court  pass- 
ed upon  it  But  that  question  Is  not  properly 
before  this  court  When  a  new  .return  is 
made,  in  conformity  with  the  opbiton  of  the 
supreme  court,  exceptions  may  lie  taken  to  It 
on  the  ground  last  stated.  It  is  ordered,  tbere- 
fore,  tliat  the  return  of  the  homestead  com- 
missioners, made  18tb  June,  1896,  be  set  aside: 
tiiat  the  wi-lt  of  the  clerk  be  so  amended  an 
to  require  the  homestead  to  be  set  off  to  the 
widow  and  children  of  Coleman  Worley,  de- 
ceased: and  that  a  new  return  be  made  in 
conformity  thereto." 

The  petitioner  appealed,  alleging  that  the 
circuit  Judge  erred  In  certain  particulars,  the 
first  of  which  is  as  follows:  "It  appearing 
to  the  court  that  there  were  In  existence  but 
two  of  the  children  of  Coleman  Worley.  one 
of  whom  resided  apart  from  the  family  resl- 
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dence,  on  premises  of  his  own.  and  was  blm- 
eelf  the  head  of  a  family,  and  the  other  re- 
siding In  the  family  residence,  and  that  thli 
condition  existed  both  at  the  time  of  the 
death  of  the  Intestate  and  ever  since,  In  di- 
recting that  the  writ  of  the  clerk  be  so 
amended  as  to  require  the  homestead  to  be 
set  off  to  the  widow  and  children  of  Cole- 
man Worley,  deceased,  and  that  a  new  re- 
turn be  made  Id  conformity  thereto,  without 
any  direction  or  indication  as  to  which  of 
said  children  are  entitled  to  participate  In 
the  nse  of  such  homestead."  The  appellant 
contends  that  this  court,  In  Its  former  opin- 
ion, denied  that  only  Emallne  Worley  and 
Jackson  Worley  had  the  right  to  claim  the 
homestead  ocemptlon.  After  stating  else- 
where that  the  homestead  was  Intended  for 
the  benefit  of  the  ''widow  and  children,"  the 
opinion  conelndea  as  follows:  "There  Is  only 
one  other  matter  remaining  to  be  considered, 
as  to  which  the  court  feels  some  embarrass- 
ment, arising  from  the  fact  that  the  return 
of  the  homestead  commissioners  is  not  be- 
fore OS.  The  fifth  exception  to  that  return 
Imputes  error  to  the  commissioners  In  as- 
signing the  homestead  to  Emallne  Worley 
alone,  whereas.  If  assigned  at  all.  It  should 
be  for  the  benefit  of  the  respondent  Jack- 
son Worley,  as  part  of'  the  family  of  the 
said  Coleman  Worley,  as  well  as  for  the 
benefit  of  the  said  Bmaline  Worley.  Now,- 
wbat  the  return  does  contain  we  do  not 
know,  as  It  is  not  before  us;  but,  from  a 
remark  made  In  the  circuit  decree,  which 
win  be  presently  quoted,  we  suppose  that  the 
circuit  Judge  considered  that  In  the  return 
the  homestead  was  assigned  to  Emallne 
Worley  exduslTely.  It  does  not  appear  that 
the  circuit  Judge  passed  specifically  upon  this 
fifth  exception;  for,  while  he  does  quote 
what  he  designates  as  the  'fifth  exception,* 
the  quotation  shows,  beyond  dispute,  that 
he  was  really  considering  the  sixth,  and  be 
nowhere  else  alludes  to  the  point  raised  by 
what  is  really  the  fifth  exception,  unless  It 
be  -when  he  uses  the  following  language: 
'To  grant  the  demand  of  the  petitioner  is  to 
give  her  the  exclusive  use  of  900  acres  of 
land  and  toOO  in  money,  during  her  life,  at 
the  expense  of  the  children  of  her  deceased 
husband  by  his  first  wife,  and  In  utter  disre- 
gard of  their  rights  as  heirs  at  law  and  dis- 
tributees of  the  estate  of  their  father.* 
(Italics  ours.)  From  this  language.  It  may 
be  reasonably  Inferred  that  the  circuit  Judge 
regarded  the  return  as  assigning  the  home- 
stead to  the  petitioner,  Emallne  Worley,  for 
her  exclusive  use  and  benefit  If  the  return 
does  In  fact  so  provide,  then  in  that  respect 
It  was  erroneous,  and  should  be  corrected. 
Section  2120,  Rev.  8t,  expref«ly  provides  that 
when  the  Intestate  dies  leaving  a  widow  and 
children,  the  widow  and  chlldren^not  the 
widow  alone— shall  be  entitled  to  the  home- 
stead exemption.  The  Judgment  of  this 
court  Is  that  the  Judgment  of  the  circuit 
court  be  revened,  and  the  case  remanded  to 


that  court,  for  the  purpose  of  carrying  out 
the  views  herein  announced." 

The  language  Just  quoted,  when  consider- 
ed In  connection  with  the  entire  opinion, 
shows  that  the  principal  question  discussed 
and  decided  was  whether  the  widow  was  en- 
tltied  to  homestead,  and.  Incidentally,  wheth- 
er she  alone  was  entitled  to  homestead.  The 
language  of  the  court  Is  comprehensive 
enough  to  include  the  right  of  both  the  sons 
to  the  enjoyment  of  the  homestead.  But,  even 
conceding  that  the  decision  does  not  go  to 
the  extent  of  deciding  that  Rey  Worley  was 
entltied  to  participate  In  the  enjoyment  of 
the  homestead,  let  us  see  what  his  rights 
are.  In  the  case  of  Yoe  v.  Hanvey,  25  S.  C. 
91,  It  Is  admitted  that  the  homestead  cre- 
ates DO  new  estate,  and  that  neither  the 
constitution  nor  the  statutes  enacted  In  con 
formlty  to  It  undertake  to  devest  any  pre- 
vious estates.  The  majority  of  the  court, 
however.  In  that  case,  held  that  the  adult 
children  of  the  deceased  did  not  have  the 
right  to  partition  the  land  which  had  been 
assigned  to  the  widow  as  a  homestead,  and 
that  the  widow  was  entitled  to  enjoy  It, 
like  dower,  during  her  lifetime.  In  the  case 
of  Ex  parte  Ray,  20  8.  C.  248,  the  court  says: 
"We  do  not  understand  the  homestead  laws 
as  designed  to  alter  or  In  any  way  aifect  the 
statute  for  the  distribution  of  Intestate's  es- 
tates, and  they  do  not  even  purport  so  to 
do."  The  right  of  homestead  is  simply  a 
shield  that  protects  certain  property  from  at- 
tachment, levy,  and  sale;  and  It  has  never 
been  held  by  this  court,  except  In  the  case 
of  Toe  V.  Hanvey,  that  the  homestead  laws 
had  any  other  effect.  The  conclusions  of  the 
court  In  that  case  were  not  in  accord  with 
the  admitted  principles  therein  stated,  nor 
with  other  cases  In  this  state  bearing  upon 
the  question.  The  correct  view  upon  the 
subject  was  expressed  in  the  dissenting  opin- 
ion of  Mr.  Chief  Justice  Mclver  In  Yoe  v. 
Hanvey.  As  that  case  was  not  based  upon 
sound  principles,  and  Is  antagonistic  to  oth- 
er cases  in  this  state.  It  is  hereby  overruled; 
In  fact,  It  was  practically  overruled  by  the 
former  opinion  in  this  case.  These  views 
show  that  there  was  no  error  on  the  part 
of  the  circuit  Judge  In  ordering  that  the  writ 
be  so  amended  as  to  require  the  homestead 
to  be  set  off,  not  only  to  the  widow,  but  to 
Jackson  Worley  and  Rey  Worley  also. 

The  next  particular  alleging  error  Is  as 
follows:  "In  refusing  to  entertain  the  peti- 
tioner's motion  for  an  order  directing  the  ad- 
ministrator to  pay  over  to  the  petitioner,  as 
the  widow  and  head  of  the  family  of  Cole- 
man Worley,  the  chattel  exemption  In  his 
hands,  arising  from  the  sale  of  the  personal 
property  of  said  Coleman  Worley."  Even  If 
the  motion  had  been  entertained,  the  appel- 
lant would  not  have  been  entitled  to  such  an 
order.  The  said  property  was  subject  to 
partition  among  the  widow  and  children,  just 
as  any  other  property  of  the  Intestate.  The 
views  hereinbefore  expressed  In  conslder- 
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Inff  the  flist  exc^tloD  render  nnaecessaTy 
any  further  coDsldeiatlon  of  tbe  qneBtlon 
raised  by  tills  exception,  which  most  be  over- 
mled,  a>  the  order  wu  free  from  error.  In 
order  to  prevent  confusion  In  the  dlstrlbn- 
tion,  it  may  be  weU  to  state  that  the  peti- 
tioner muBt  occoont  for  the  $30.65,  amount 
due  for  purchases  made  by  her.  It  Is  the 
Judgment  of  this  court  that  the  order  of  the 
drcult  court  be  affirmed. 


SHIVER  T.  ARTHUR  et  aL 
(Snpreme  Court  of  South  GaroUna.   Feb.  8; 
1889.) 

Dkbd  Iimin>SD  as  a  MoRTOAas  —  Btidxmob  — 

BCitDBN  or  Proot. 

1.  Recital  of  a  considemtioii,  in  a  deed,  larger 
than  a  debt  due  from  the  grantor  to  the  grantee 
at  tbe  time  it  was  executed,  is  evidence  that  it 
was  intended  as  an  absolute  conveyance,  and 
not  a  mortgage. 

2.  That  a  grantor  did  not  sturender  posses- 
sion of  land,  conveyed  by  deed  absolute  on  its 
face,  until  two  years  after  it  was  made,  does 
not  show  that  the  deed  was  intended  .as  a  mort- 
gage only,  where  the  grantor,  in  a  suit  to  re- 
deem, alleged  that  she  subsequently  surrendered 
P(»8e8ston  to  the  grantee,  but  did  not  claim  that 
such  possession  was  given  so  that  the  rents  and 
profits  might  extinguish  her  Indebtedness. 

3.  Plaintiff  conveyed  lauds,  by  deed  abso- 
lute on  its  face,  to  a  mortgagee  thereof,  for  an 
adequate  expressed  consideration,  exceeding  the 
amount  of  the  mortgage.  The  grantee  took 
possession,  and  three  years  later  sold  the  land. 
Plaintiff  made  no  demand  for  an  accounting  of 
the  rents,  but  subsequently  sued  to  redeem,  al- 
leging the  deed  was  intended  to  be  a  mortgage; 
testifying  merely  that,  under  the  agreement, 
when  the  deed  was  executed  the  land  was  to 
come  back  to  her  when  her  indebtedness  was 
paid.  Bdd,  that  such  allegation  was  not  sup- 
ported by  the  e'vidence. 

4.  On  the  introduction  of  evidence  showing 
that  a  deed  absolute  on  its  face  was  intended 
as  a  mortgage,  the  presampti<m  that  the  deed 
is  what  it  purports  to  be  Is  rebutted,  and  it  Is 
then  Incumbent  on  the  grantee  to  prove  that  the 
deed  waa  intended  to  be  an  absolute  conveyance. 

Appeal  from  common  pleas  circuit  court  of 
Sumter  county;  Ernest  Gary,  Judge. 

Suit  by  Martha  K  Shiver  against  William  L. 
Arthur  and  others  to  require  defendants  to 
account  for  rents  from  land  conveyed  by 
plaintiff  by  a  deed  absolute  on  Its  face,  which 
it  waa  claimed  was  a  mortgage.  Decree  for 
plaintiff,  and  defendants  appeaL  Reversed. 

The  following  are  tbe  decree  and  excep- 
tions: 

Decree. 

"On  the  14th  day  of  Janoary.  1885,  the 
plalntur,  Martha  B.  Shiver,  executed  and  de- 
livered to  the  defendant  W.  L.  Arthur  a  deed 
of  conveyance,  absolute  and  regular  on  its 
face,  conveying  to  the  said  Arthmr  a  tract  of 
land  containing  two  hundred  atxea,  more  or 
less,  situated  in  Smnter  county.  It  appears 
that  prior  to  the  encntlon  of  said  deed  tlw 
plalntiCT  had  various  bnslness  transactions 
With  the  mercantOe  firm  of  W.  li.  Arthur  & 
Bro.  at  Oamden,  of  which  firm  the  said  W. 
L.  Arthur  wai  a  member.   It  also  appears 


tbat  said  firm  had  made  advances  to  the 
plaintiff  with  which  to  conduct  the  farming 
operations  on  tbe  premises  In  the  deed  above 
mentioned.  To  secure  tbe  amount  of  such 
advances,  tbe  plaintiff  during  tbe  years  1883 
and  1884  had  executed  mortgages  over  the 
said  premises.  The  mortgi^  executed  In 
1SS3  waa  to  secure  the  payment  of  the  sum 
of  eight  hundred  dollars,  and  tbe  coie  exe- 
cuted to  1884  was  to  aecure  the  paymmt  of 
one  thousand  three  hundred  and  forty-five 
dollars  and  eighty-two  cents.  I  do  not  under- 
stond  tbat,  at  the  time  of  the  executlcm  of 
the  deed,  it  was  contended  that  both  mort- 
gages were  due  and  outstanding.  I  take  It 
that  the  mortgage  executed  In  1883  waa 
merged  or  extinguished  by  the  later  mortgage 
of  1884.  The  defendant  Arthur  testified  that: 
'The  note  and  mortgage  mailed  *^hlbjt  A" 
(executed  in  1888)  to  this  action  were  glv«i 
by  Martha  B.  Shiver  to  secure  adrancea  to 
be  made  to  her  is  her  agricultural  bnstoess 
for  that  year.  The  note  and  mortgage  mark- 
ed "Exhibit  B"  (executed  In  1884)  to  this  ac- 
tion were  given  by  Uartha  BL  Shiver  to  se- 
cure the  amount  due  by  her  at  that  date;  she 
betog  allowed  nntU  the  fftU  of  1884  to  pay 
op  de  amount  due  by  her.  If  she  should  be 
able  to  do  so.  Not  havtog  paid  anything  on 
aald  mortgage  debt,'  Martha  E.  Shiver  exe- 
cuted deed  marked  "Exhibit  0"  to  this  action, 
by  which  she  conveyed  the  lands  to  me  to 
satisfaction  of  the  amount  then  due  by  her 
as  expressed  In  aald  deed.'  It  should  be  ob- 
served In  this  connection  that  Uie  considera- 
tion expressed  to  the  deed  Is  ¥1,547.67.  The 
mortgage  marked  'Exhibit  B'  Is  given  to  se- 
cure the  payment  of  a  sealed  note  bearing 
date  the  2d  of  ITebmary,  1884,  fbr  the  sum 
of  (1,345.80,  and  payable  on  Ist  November 
after  date,  wlto  toterest  at  the  rate  of  ten 
per  cent  At  the  time  the  deed  was  encut- 
ed,  the  mortgage  debt  waa  overdue  only  two 
months  and  twelve  days.  Allowing  toterest 
on  the  amount  of  the  debt  at  tbe  rate  of  ten 
per  cent  per  annum,  there  would  be  due  at 
the  time  the  deed  was  executed  only  $1,368.- 
25.  The  conidderation  expressed  ^  the  deed 
could  not  be  the  correct  amount  due  cm  the 
mortgage  debt  Tbe  deed  redteS  that  the 
consideration  is  (1,647.67.  The  platotlff  con- 
tends that,  although  the  deed  purports  oa 
Its  face  to  be  absolute,  yet  at  the  time  tbat 
It  was  executedi  It  was  understood  and 
agreed,  whenever  she  paid  the  debt  the 
place  waa  to  come  hat^  to  her.  Aa  die  ex- 
pressed It:  The  place  should  come  back  to 
me  when  the  money  was  paid.  The  money 
was  tbat  I  owed  Arthur  &  Bro.  on  the  mor^ 
gage.*  The  defendant  contends  for  Just  the 
opposite.  He  testified;  'This  deed  waa  to- 
tended  by  both  her  and  myself  to  be  an  abao- 
lute,  unconditional  conveyance  of  the  aaid 
land.  It  waa  never  stipulated  nor  Intended 
It  should  be  held  as  a  mortgage,  or  by 
way  of  security  tor  the  indebtedness.'  tJpon 
the  solution  of  thia  queatlon  of  fact  the  result 
of  this  case  depends.   The  cause  waa  heard 
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by  me  upon  the  pleadings,  the  evidence  re- 
ported hj  the  master  (a  part  of  which  was 
taken  by  him,  and  a  part  under  agreement 
aad  by  conunlaslon),  and  upon  the  arguments 
of  counsel  in  the  cause. 

"In  3  Pom.  £q.  Jar.  S  1196.  quoted  witb 
approval  In  the  recent  case  of  Petty  t.  Pet- 
ty, 52  8.  a  54,  29  S.  E.  400,  it  ts  said: 
*Auy  conveyance  of  iand,  absoiute  on  Its  face, 
without  anything  In  Its  terms  to  indicate 
tbtft  it  is  otherwise  than  an  absolute  con- 
veyance, and  without  any  accompanying  writ- 
ten defeaeance,  contract  of  repurchase,  or 
other  written  agreement,  may.  In  equity,  by 
means  of  extrinsic  and  parol  evidence,  be 
sbown  to  be  in  reality  a  mortgage,  as  be- 
tween the  original  parties,'  etc.  The  prin- 
ciple upon  which  this  doctrine  is  founded  is 
that  it  would  be  a  virtual  fraud  for  the 
grantee  to  insist  upon  the  deed  as  an  ab- 
solute conveyance,  when  It  was  understood 
at  the  time  to  be  intended  as  a  security,  and 
Id  reality  as  a  mortgage.  In  the  case  of  Hall 
r.  Hali,  41  8.  C.  163,  19  S.  E.  306,  the  su- 
preme court  held  that  the  burden  of  proof 
of  showing  a  new  and  Independent  transac- 
tion subsequent  to  the  execution  of  the  mort- 
gage rests  upon  the  grantee  in  such  cases. 
Mr.  Justice  McGowan,  who  wrote  the  opin- 
ion of  the  court  in  that  case,  said:  'Excep- 
tions 1.  3,  and  4  make  but  a  single  point,  viz. 
upon  wbom  rests  the  burden  of  proof  that  the 
purchase  of  the  equity  of  redemption  by  the 
mortgagee  from  the  mortgagw  was  a  fair 
transaction  for  a  sufficient  consideratlcm? 
Now,  this  case  was  one  iKtween  the  mort- 
gagor and  mortgagee.  In  such  case  the  mort- 
gagee lias  a  position  of  influence  and  power 
in  respect  to  the  mortgagor,  especially  after 
condition  broken.  Under  our  law,  even  after 
the  debt  is  due,  the  mortgage  of  land  is  still 
but  a  security  for  tbe  debt,  and  the  mort- 
gagee tias  duties  to  perform  somewhat  in  the 
nature  of  a  quasi  trustee.  He  cannot  take 
possession  of  the  land  without  foreclosure  or 
an  open  public  sale,  and  any  such  agreement 
inserted  in  the  mortgage  Itself  will  be  held 
void,  as  being  contrary  to  the  very  nature  of 
the  mortgage.'  The  same  case  was  again  Ise* 
fore  the  supreme  court  (45  S.  C.  41,  22  8.  B. 
777),  and  Mr.  Justice  Pope,  in  commenting  on 
the  former  case,  said:  'A  full  history  of  the 
issues  involved  In  this  action  Is  set  forth  in 
the  opinion  of  Mr.  Justice  McGowan  in  Hall  v. 
Hall.  41  S.  C.  163,  19  8.  R  305.  By  that 
Judgment  the  case  was  remanded  to  the  cir- 
cuit court  for  a  new  trial,  at  which  the  de- 
fendant was  required  to'  make  It  plain  that 
the  conveyance  made  to  blm  In  the  year  ISSO 
by  the  plaintiff,  Louisa  Hall,  for  the  484 
acres  of  land,  was  clearly  and  volimtarily 
mode,  upon  a  separate  and  independent  con- 
tract of  sale,  disconnected  from  the  mort- 
gage contract,  and  alao  that  the  plaintiff 
knew  the  character  and  effect  of  the  papers 
she  signed,  and  that  abe  a^pied  voluntarily 
and  intelligently.' 

"Considering  the  Act  that  tbe  deed  doea 


not  recite  the  true  amount  that  was  claimed 
to  be  due  on  the  mortgage  executed  in  1884, 
and  tbe  further  fact  that  tlie  grantor  did  not 
surrender  possession  at  the  time  tliat  the 
deed  was  executed,  and  from  a  careful  conaid- 
eratlon  of  the  evidence  in  the  cause,  coupled 
with  the  earnest  effort  on  the  part  of  the 
plaintiff,  after  the  long  lapse  of  time,  to  have 
the  deed  declared  a  mortgage,  I  am  of  the 
opinion  that  the  plaintiff's  contention  should 
prevail,  and  that  the  deed,  though  absoiute  on 
its  face,  was  simply  intended  as  a  security 
for  the  amount  due  the  defendant,  and  is 
therefore,  in  effect,  but  a  mortgage.  I  be- 
lieve the  plaintiff  Is  sincere  In  her  version  of 
the  transaction,  and  that  at  the  time  she  exe- 
cuted the  deed  she  only  intended  and  be- 
lieved that  she  was  parting  with  her  farm 
uiKin  the  condition  that  when  she  could  raise 
the  money  the  defendant  would  reconvey  the 
same  to  her.  It  Is  therefore  ordered  and 
adjudged  that  the  said  Instrument  Is  a  mort- 
gage, and  given  to  secure  the  amount  due 
by  the  plaintiff  to  the  defendant.  It  is  fur- 
ther ordered  that  the  cause  be  recommitted 
to  the  master  for  Sumter  county,  to  take  an 
accounting,  and  report  to  this  court  the 
amount  due  the  defendant  by  the  plaintiff. 
In  making  up  said  account  either  party  to 
the  cause  Is  hereby  permitted  to  offer  any 
further  evidence  that  may  be  competent  tend- 
ing to  show  the  amount  due  by  tlie  plaintiff 
on  the  said  Indebtedness;  and  said  master  Is 
further  directed,  in  making  said  account  to 
ascertain  the  value  of  the  rents  ahd  profits  of 
the  said  premises  since  the  defendants  have 
been  In  possession  of  tbe  same,  and  what 
taxes  and  other  expenses  or  improvements, 
if  any,  tbe  defendant  has  expended  or  put 
upon  the  same  during  said  time.  Upon  the 
coming  In  of  said  report  the  court  will  then 
adjust  the  final  equities  between  the  parties.'* 

Exceptions. 

"(1)  That  his  honor  erred  In  not  sustaining 
tbe  plea  of  the  statute  of  limitations  made 
in  the  amendment  to  the  answers  of  the  de- 
fendants William  L.  Arthur  and  Caroline  W. 
Arthur.  <2)  That  his  honor  erred  in  not  hold- 
ing that  there  was  a  yariance  between  the 
allegations  in  tbe  complaint  and  the  proof 
offered  by  the  plaintiff,  and  should  have  held 
that,  while  the  complaint  stated  a  case  for 
having  an  absolute  deed  declared  to  be  a 
mortgage,  the  evidence  of  the  plaintiff,  if  It 
proved  anything,  tmly  went  to  show  an  agree- 
ment to  reconvey  the  land.  (3)  That  bis  hon- 
or erred  in  holding  that  the  evidence  offered 
by  plaintiff  was  sufficient  to  defeat  the  terms 
of  the  deed,  and  convert  the  same  into  a 
mortgage.  (4)  That  his  honor  erred  in  not 
holding  that  tbe  plaintiff  was  barred  by 
laches,  in  failing  for  so  long  a  time  to  assert 
her  claim,  if  any  she  had.  (5)  That  his  hon- 
or erred  in  holding  that  the  burden  of  proof 
In  this  case  was  on  the  defendants,  but 
should  have  held  that  tbe  burden  of  proof 
waa  on  tbe  plaintiff  to  sustain  tbe  allegation 
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of  ber  complaint  that  her  deed  absolute  was 
Intended  as  a  mortgage.  (6)  That  hiB  honor 
erred  In  not  holding  that,  If  the  burden  of 
proof  was  on  the  defendants,  they  bad  auc* 
cessfuUy  bome  such  burden.  (7)  Tbat  bis 
honor  erred  In  holding  that  the  plalnttCF  did 
Qot  surrender  the  possession  of  the  land  to 
W.  L.  Arthur.  ^  That  his  tacmor  erred  In 
holding  that  the  conslderatloa  expressed  In 
the  deed  of  Martha  E.  Shiver  to  W.  L.  Ar- 
thur was  not  the  amount  due  by  her  to  him 
at  the  date  of  such  deed.  ^  That  his  honor 
erred  In  that  he  did  not  And  In  favor  of  the 
defendants  upon  the  preponderance  of  the 
evidence,  and  that  he  erred  In  not  dismlaslng 
the  complaint  herein.  (10)  That  his  honor 
erred  in  not  sustaining  the  plea  of  the  statute 
of  limitations  as  to  defendants*  accountability 
for  rents  received  more  than  alx  years  prior 
to  the  commencement  of  ttie  action.  (11) 
That  his  honor  erred  in  not  directing  the 
basis  of  the  accounting  tndered  by  bim  to  be 
upon  Interest  at  ten  per  cent  per  annum  In 
favor  of  the  defendants,  upon  the  debt  due 
by  the  plaintiff." 

J.  T.  Hay  and  Lee  &  Molse.  for  arodlanta. 
Fiasers  &  Cooper,  for  respondent 

OART,  A.  J.  The  facts  out  of  which  thUi 
controversy  arose  are  stated  In  the  decree  of 
the  circuit  judge,  which,  together  with  the 
eKeptlons,  will  be  set  out  in  Urn  report  of 
the  case. 

W«  will  first  consider  the  findings  of  fact 
upon  which  the  circuit  judge  rested  his  con- 
clusions, as  If  the  burden  of  proof  was  up<»i 
the  defendants.  The  plaintiff  bases  h«>  cause 
of  action  on  the  alleged  &ct  tbat  the  deed 
absolute  on  Its  face  was  by  agreement  of  the 
parties  Intended  as  a  mortgage,  and  not  upon 
the  fact  that  the  transaction  was  a  condition- 
al sale.  We  state  this  fact  because  some  of 
the  circumstances  relied  upon  by  the  plaintiff 
might  have  a  tendency  to  show  that  there 
was  a  conditional  sale,  but  which  are  Incon- 
sistent with  the  theory  tbat  the  deed  was  In- 
tended as  a  mortgage.  The  first  circumstance 
relied  upon  by  the  circuit  Judge  to  show 
that  the  deed  was  Intended  as  a  mortgage  Is 
tliat  the  deed  does  not  redte  the  true  amount 
that  was  claimed  to  be  dne  on  the  mortgage 
In  18S4.  If  tiie  deed  was  Intended  as  a  se- 
curity for  the  indebtedness  existing  at  the 
time  of  its  execntlon,  It  seems  that  It  would 
have  been  natural  to  have  inserted  In  the 
deed,  as  the  consideration  therefor,  the  exact 
amount  of  such  Indebtedness,  and  that  the  In- 
ference to  be  drawn  from  the  fiact  tliat  the 
amounts  are  not  the  same  rather  tends  to 
show  that  the  deed  was  based  on  other  con- 
siderations than  simply  the  security  of  the 
Indebtedness.  Another  circumstance  relied 
upon  by  the  circuit  judge  Is  that  the  grantor 
did  not  surrender  possession  of  the  land  at 
the  time  the  deed  was  executed.  The  fourth 
paragraph  of  the  complaint,  however,  alleges 
"that  for  the  year  188(1  the  plalntlfl  lived  on 


the  said  tract  of  land,  and  used  and  enjoyed 
one-half  of  the  rent  and  the  said  WlUlam  Lb 
Arthur  the  other,  worth  about  one  hundred 
dollars,  and  on  or  about  the  1st  day  of  Janu- 
ary, 1887,  the  plaintiff  surrendered  the  use 
and  occupation  of  the  said  tract  of  land,  ex- 
cept the  dwelling  house,  to  the  said  William 
Ik  Arthur,  who,  wlthont  her  consent  by  him- 
self or  his  agents  took  possession  of  ttie  said 
dwelling  taous^  and  ever  since  that  time  has 
had  the  entire  use  and  occupation  of  the  said 
tract  of  land,  appropriating  to  himself,  or  such 
uses  as  he  saw  fit  the  matB  and  profits  of 
the  same,  and  has,  ever  since  the  deed  of  con- 
veyance was  made,  paid  the  taxes  on  the  said 
land,  and  used  the  same  as  his  own  proper- 
ty." If  the  deed  was  intended  i^ply  as  a 
mortgage,  the  plahitlff  was  entitled  to  the  pos- 
sesion of  the  land,  and  the  rents  and  profits 
thereof.  Her  conduct  was  wholly  Inccm^st- 
ent  with  that  ot  a  mortgagor.  She  does  not 
allege  tbat  the  land  was  put  in  the  possession 
of  the  grantee  in  order  that  tbe  rents  and 
profits  might  extinguish  her  Indebtedness. 
The  presiding  Judge  also  8i>eaks  of  the  ear- 
nest effort  on  the  part  ct  the  plaintiff,  after 
the  long  lapse  oi  time,  to  have  the  deed  de- 
dared  a  mortgage;  but  the  defendants  as 
earnestly  contend  tbat  It  was  an  absolute 
deed,  and  not  a  mortgage. 

We  will  now  state  some  of  tbe  drcnmstan- 
ces  sbowhig  that  the  deed  was  not  a  mort- 
gage: (1)  The  plaintiff's  testimony  Is  very 
meager,  and  she  nowhere  pretends  to  give  the 
exact  terms  of  the  agreement  under  which 
the  land  was  to  be  restored  to  ber.  Her  an- 
swer to  the  following  questicm  Is  substantial- 
ly all  her  testimony  on  this  pt^nt  to  wit:  *'Q. 
What  was  the  agreement  between  you  and 
Mr.  Arthur  at  the  time  yon  executed  the  deed 
in  evidence,  from  yourself  to  Mr.  Arthur?  A. 
Hut  the  place  should  come  back  to  me  when 
the  m<Hiey  vraa  paid."  (2)  Her  long  delay, 
when  she  knew  as  far  back  as  1885  that  the 
grantee  denied  that  she  had  any  right  to  re- 
deem. (3)  The  fact  that  Arthur  had  a  mort- 
gage on  the  land  when  the  deed  was  executed 
tends  to  show  tbat  It  was  not  his  intention  to 
take  anotlier  mortgage.  (4)  The  acte  of  own- 
ership over  the  land  exercised  by  Arthur, 
even  to  the  extent  of  soiling  it  hi  18S&  (5) 
The  consideration  stated  In  the  deed  was  not 
inadequate,— certainly  not  to  any  great  ex- 
tent (6)  The  failure  to  demand  an  account- 
ing of  the  rente  and  profits  after  Arthur  took 
possession.  These  circumstances,  as  well  as 
others  which,  if  It  was  deemed  necessary, 
could  be  mentioned,  satisfy  the  court  that  the 
preponderance  of  the  testimony  la  against  the 
claim  of  the  plaintiff. 

In  order  to  settle  the  practice  aa  to  the  bur- 
den of  proof  In  such  cases,  the  court  takes 
occasion  to  state  tt  as  follows:  (1)  An  in- 
strument of  writing  Is  what  upon  tte  face  It 
purporte  to  be.  (2)  Tbe  complaint  most  con- 
tain the  necessary  allegation  that  the  deed, 
though  absolute  on  Ite  face,  was  Intended 
aa  a  mortgage.   (3)  This  auction  most  be 
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«iistalned  by  teBtlmony  prima  fade  showing 
that  It  Is  true.  When  this  It  done,  It  re- 
mores  the  presumption  arising  from  the  fact 
that  a  paper  Is  presumed  to  be  what  Its  face 
Imports.  (4)  When  this  Is  done.  It  Is  Incum- 
bent on  the  mortgagee  to  remove  the  Infsr^ 
ences  that  may  be  drawn  from  such  prima 
facie  showing.  This  Is  sometimes  spoken  of 
as  the  burden  of  proof,  but  It  Is  simply  mak- 
ing It  Incumbent  on  the  mortgagee  to  disprove 
the  case  as  then  made.  In  the  case  of  Hall  v. 
Hall,  41  S.  C.  163,  19  8.  B.  305,  It  was  Incum- 
bent on  the  mortgagee  to  explain  the  transac- 
tion, because  the  facts  and  circnmstancea 
made  a  pilma  fade  showing  in  favor  of  the 
mortgagor;  and  that  case,  as  thus  construed, 
in  no  way  conflicts  with  the  principles  herein 
announced.  The  views  herein  expressed  are 
In  harmony  with  the  case  of  Petty  v.  Petty, 
82  S.  C.  54,  29     B.  40a 

These  conclusions  render  minecessary  a 
consideration  of  the  other  exceptions.  It  la 
the  judgment  of  this  conrt  that  the  judgment 
of  the  circuit  court  be  rarwied.  and  the  com- 
plaint dismissed. 


BABNWELL  et  aL  t.  BfABION. 
iSnpreme  Oovrt  of  Sonth  Cja^Hfm.  Fab.  Ifc 
18890 

AmAii— Ksviaw  —  Plbadi  vo — Dbiidbbb»— Pas- 
tjeb— Ouahduvb— Mobtoasbs— For^ 

OLO&URB— Right  to  Sue. 

1.  A  point  not  raised  In  the  trial  conrt,  nor 
considered  nor  determined  there,  Is  not  proper- 
ly before  the  appellate  conrt. 

2.  On  demurrer  to  a  complaint  allegins  that 
the  bond  sued  on  had  been  assigned  to  plaintiff 
as  guardian  of  certain  minors,  defendant  cannot 
object  that  the  complaint  fails  to  allege  plahi- 
tlfiTs  appointment  as  cuardian. 

3.  Under  Code,  S  134,  authorizing  the  trustee 
of  an  express  trust  to  sue  withoutjoining  those 
for  whose  benefit  the  action  is  prosecuted,  and 
construing  auch  trustee  to  include  a  person  In 
whose  name  a  contract  is  made  for  the  benefit  of 
another,  a  guardian  who  is  the  assignee  of  a 
bond  made  payable  to  a  certain  trustee  or  his  as- 
signs  may  ana  on  it  without  joining  his  wards. 

4.  Where  a  mortgage  provided  in  one  place 
that  suit  "might"  be  brought  by  the  trustee  in 
case  of  default,  and  in  another  that  suit  "must" 
be  brought  on  demand  in  writing  of  a  majority 
of  the  mortgagees,  a  demand  hi  writing  is  not 
oeceasary  to  authorise  the  trustee  to  sue  on  de- 
fault. 

5.  A  requirement  that  a  demand  on  the  trustee 
by  a  majority  of  the  mortgagees  to  bring  suit 
•ball  be  in  writing  is  suffldently  complied  with 
where  suit  is  brought  in  the  name  of  all  the 
mortgagees. 

Appeal  from  common  pleas  drcnlt  court  of 
Gborleston  comity;  O.  W.  Buchanan,  Judge. 

Suit  by  Joseph  W.  Barnwell,  trustee,  and 
Individually,  and  as  agent  and  guardian,  and 
others,  against  Soidila  Francis  Shepherd  Ma- 
rion. There  was  a  judgment  overruling  de- 
murrexs  to  the  complaint,  and  defendant  ap- 
peals. Affirmed. 

The  following  are  the  exceptions:  "First 
Ttie  presiding  Judge  erred  In  overmling  the 
demurrer  of  the  defendant  to  the  complaint 
herein,  on  the  ground  tiiat  it  appears  upon 


the  face  of  the  complaint  that  there  is  defect 
of  parties  plalntlft.  In  the  omission  of  the 
minor  children  of  N.  R  Barnwell  as  plalntlfl^. 
Second.  Because  the  presiding  judge  erred  In 
overruling  the  oral  demurrer  Interposed  by  the 
defendant  on  the  ground  that  the  complaint 
does  not  state  facta  sufficient  to  constitute  a 
cause  of  action,  on  the  foUowIng  grounds: 

(1)  Because  said  mortgage,  foreclosure  of 
which  Is  sought,  Is  alleged  In  the  complaint 
to  have  been  made  to  Joseph  W.  Barnwell, 
trustee,  whereas  the  said  complaint  Is  not 
brought  by  Joseph  W.  Barnwell  as  trustee; 

(2)  because  there  is  no  aU^tlon  In  the  said 
complaint  of  a  demand,  In  writing,  of  the  as- 
signee of  a  majority  In  interest  of  the  bonds 
secured  by  said  mortgage  outstanding  at  the 
time  of  said  demand  upon  said  trustee,  to  In- 
stitute forecloeure  proceedings;  (3)  because 
there  is  no  allegation  In  the  complaint  of  any 
appointment  whatsoever  of  Joseph  W.  Bam* 
well,  plaintiff,  as  guardian  ot  the  htlnor  chil- 
dren of  N.  B.  BamweU." 

Bryan  &  Bryan,  for  appellant  Langdon 
Cheres,  for  respondents. 

McIVEB,  G  J.  It  appears  from  the  allega- 
tions of  the  complaint  that  the  defendant,  Mrs. 
Marion,  on  the  22d  day  of  May,  1894,  duly  exe- 
cuted her  bonds,  six  In  number,  payable  to 
Joseph  W.  Barnwell,  trustee,  for  the  respec- 
tive amounts  mentioned  In  the  complaint,  ag- 
gregating In  the  whole  the  sum  of  $40,000, 
and,  to  secure  the  payment  of  the  said  bonds, 
the  said  defendant  on  the  same  day,  duly  exe- 
cuted her  mortgage  on  the  real  estate  describ- 
ed in  the  complainc,  to  the  said  Barnwell,  trus- 
tee, as  aforesaid;  that  one  of  said  bonds,  to 
wit,  for  the  sum  of  |17,000,  was  assigued  by 
said  Joseph  W.  BamweU,  trustee,  to  said  Jo- 
seph W.  Barnwell,  as  guardian  of  the  minor 
children  of  N.  B.  Barnwell;  another,  to  wit 
for  the  sum  of  f8,666.67,  was  assigned  to  the 
plaintiff.  Ann  Josepha  Wilson;  another,  to 
wit  for  the  sum  of  $6,933.33,  to  S.  L.  Howard 
and  said  Joseph  W.  Barnwell,  ae  trustee  of 
Anna  L.  Walker  and  child,  and  said  S.  L.  How- 
ard has  died  leaving  said  Joseph  W.  BamweU 
sole  surviving  trustee;  another,  to  wit  for 
the  sum  of  ^,000,  was  assigned  to  said  Jo- 
seph W.  Barnwell  as  agent;  another,  to  wit) 
for  the  sum  of  $3,000,  was  assigned  to  the 
plaintiff  EUlen  F.  Hayne;  and  the  remain- 
ing bond,  for  the  sum  of  HOO,  was  assign- 
ed to  said  Joseph  W.  BamweU  individual- 
ly; and  that  the  defendant  has  made  default 
in  the  payment  of  the  said  bonds  according  to 
their  tenor  and  effect  The  prayer  of  the 
complaint  is  that  an  account  may  be  taken  of 
the  amoimt  due  on  said  bonds;  and  that  judg- 
ment may  be  entered  against  defendant  for 
the  amoimt  found  due.  Including  the  amount 
paid  out  by  said  trustee  for  taxes  on  the  mort- 
gaged premises,  with  Interest  thereon  and 
counsel  fees  and  commissions  of  said  trustee; 
and  that  hi  case  the  amount  so  found  to  be 
doe  shall  not  be  forthwith  paid,  the  real  ea- 
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tate  now  subject  to  said  mortgage  be  sold, 
and  the  proceeds  applied  to  the  amount  bo 
found  due;  and  tbat  the  defendant  and  all 
penons  claiming  nnder  ber  Mnce  the  oom- 
QieacemeDt  of  this  action  be  barred  and  for* 
f-ver  foredosed  oJC  all  equity  of  redemption  m 
said  premises.  Ibe  mortgage,  arnoi^  other 
coTenants,  contains  the  f(dlowlng:  "That  In 
case  of  detttnlt  In  the  payment  of  the  prin- 
cipal or  Interest  of  said  bonds,  or  any  part  ; 
thereof,  said  trustee  should  have  the  power 
to  Institute  proceedings  for  the  foreclosure  of 
said  mortgnge.  and  that,  upon  the  demand  In 
writing  of  the  assignee  of  a  majority  In  In- 
terest of  the  bonds  secured  by  said  mortgage, 
outstanding  at  the  time  of  said  demand,  said- 
trustee  should,  upon  being  secnred  his  proper 
costs,  charges,  and  expenses,  forthwith  In- 
sUtnte  such  proceedings."  And  the  com- 
plaint contains  the  following  allegations: 
That  all  of  the  assignees  of  said  bonds  hare 
demanded  that  suit  be  brought  for  the  fore- 
closure and  collection  of  the  amount  due  up- 
on  said  bonds  and  mortgage,  and  have  be- 
come parties  to  this  snit,  In  order  to  signify 
tbelr  consent,  and  demand  that  the  same  be  j 
brought  by  said  trustee,  Joseph  W.  Barnwell. 
To  this  complaint  the  defendant  filed  two  de- 
murrers: "First.  Because  it  appears  upon  the 
face  of  the  complaint  that  there  Is  a  defect 
of  parties  plaintiff.  In  the  omiaBlon,  of  the 
minor  children  of  N.  B.  Barnwell  as  plain- 
tiffs. Second.  Because  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action;  and,  for  a  specification  of  the  de- 
ficiencies in  the  complaint,  the  following  are 
stated  Jn  accordance  with  the  rule  of  court; 
(1)  Because  the  mortgage  Is  alleged  to  have  | 
been  made  to  Joseph  W.  Barnwell,  trustee,  ; 
whereas  the  complaint  is  not  brought  by  ! 
Joseph  W.  Barnwell  as  trustee;  (2)  because  i 
there  Is  no  allegation  In  the  complaint  that  a 
demand,  In  writing,  from  the  assignees  of  a 
majority  In  Interest  of  the  bonds  secured  by 
the  mortgage,  upon  the  said  trustee,  to  Insti- 
tute proceedings  for  foreclosure  of  said  mort- 
gage." These  demurrers  were  overruled  by 
his  honor,  Judge  Buchanan,  and  from  his 
judgment  to  that  effect  the  defendant  appeals, 
upon  the  several  exceptions  set  out  in  the 
record.  These  exceptions  raise  the  following 
questions;  (1)  Whether  there  was  a  defect 
of  parties  plaintiff  In  the  omission  of  the 
minor  children  of  N.  B.  Barnwell  as  plain- 
tiffs; (2)  whether  the  fact  tbat  the  complaint 
is  not  brought  by  Joseph  W.  Barnwell  as 
trustee  la  fatal  on  demurrer;  (3)  whether  the 
absence  of  any  allegation  that  a  demand,  in 
writing,  from  the  assignees  of  a  majority  In 
Interest  of  the  bonds  secured  by  the  mort- 
gage, had  been  made  for  the  bringing  of  this 
action,  is  fatal  on  demurrer;  (4)  whether  the 
absence  of  any  allegation  in  the  complaint  of 
the  appointment  of  Joseph  W.  Barnwell  as 
guardian  of  the  minor  children  of  N.  B.  Barn-  i 
well  is  fatal  to  the  complaint  on  demurrer. 

The  point  raised  by  the  second  question, 
having  been  very  properly  abandoned  on  the 


argument  here,  need  not  be  further  consider- 
ed; and,  inasmuch  as  the  point  involved  in 
the  fourth  question  was  not  raised  by  either 
of  the  demnrrera  In  the  court  below,  anA 
was  not,  so  far  as  appears,  eUtber  considered 
or  determined  by  the  circuit  Judge,  It  Is  not 
properly  before  us  for  review.  We  may  add* 
however,  that,  even  if  such  point  were  prop- 
erly before  as,  we  do  not  think  it  could  be 
sustained,  for  the  action  Is  based  upon  a 
bond  secured  by  a  mortgage  which  Is  prac- 
tically payable  to  Joseph  W.  Bamwell«  a» 
guardian  of  the  minor  children  of  K.  B.  Bam- 
well;  and  hence  no  allegation  or  proof  of  hl» 
appointment  aa  such  goardian  was  neces- 
sary, for  the  demnrrer  admits  the  allegation 
that  the  bond  bad  beoi  assigned  to  Joseph 
W.  Barnwell,  as  guardian  of  the  minor  chil- 
dren of  N.  B.  Barnwell,  and  thus  the  defend- 
ant would  be  estopped  from  raising  any  Is- 
sue aa  to  tbat  matter.  Woodberry  v.  Dye,  10- 
Rich.  Law,  81.  The  first  and  third  qnestlona, 
as  above  stated,  therefore,  only  remain  to  be 
considered  and  determined. 

As  to  the  first  question,  to  wit,  whether 
the  minor  children  of  N.  B.  Barnwell  are 
necessary  parties,  we  do  not  see  how  there 
can  be  doubt,  in  view  of  the  express  provi- 
sions of  the  Code,  as  they  have  been  con- 
strued In  several  of  our  cases.  The  bond 
and  mortgage  upon  which  this  action  Is  based 
are  not  before  us;  but  In  the  absence  of  any 
evidence  to  the  contrary,  we  must  assume 
that  th^  are  in  the  usual  form,— that  Is  to 
say,  tbat  tbe  bond  Is  made  payatde  to  Joseph 
W.  Barnwell,  trustee,  his  executors,  admin- 
istrators, or  assigns,  and  that  the  mortgage 
was  drawn  aceordhigly.  When,  therefore, 
the  bcoid  for  fl7,000  was  assigned  to  Joseph 
W.  Barnwell,  as  guardian  of  the  minor  chil- 
dren of  N.  B.  Barnwell,  the  practical  legal 
effect,  so  far  as  the  question  under  consider- 
ation is  concerned,  was  tbe  same  as  if  the 
bond  of  defendant  had  originally  been  made 
payable  to  Joseph  W.  Barnwell,  as  guardian 
of  the  minor  children  of  N.  B.  ^mwell;  and 
to  an  action  for  the  enforcement  of  tbe  con- 
tract evidenced  by  such  bond  and  mortgage 
the  minor  children  of  N.  B,  Barnwell  were 
not  necessary  parties.  Section  182  of  the 
Code  provide^  that  "every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in 
interest  except  as  otherwise  provided  in  sec- 
tion 184";  and  the  provision  in  section  134 
Is  tbat  "a  trustee  of  an  express  trust  •  •  • 
may  sue,  without  joining  toith  him  the  per- 
son for  whose  benefit  the  action  m  prosecut- 
ed'* and  then  proceeds  to  declare  that  a 
"trustee  of  an  express  trust,  within  tbe 
meaning  of  this  section,  shall  be  construed 
to  Include  a  person  with  whom,  or  In  whose 
name,  a  contract  is  made  for  the  benefit  of 
another."  (Italics  ours.)  As  is  said  In  Jolm- 
son  V.  Dawklns,  20  S.  C,  at  page  532,  the  ef- 
fect of  these  two  sections,  when  construed  to- 
gether. Is  the  same  as  If  the  statutory  pro- 
vision read  as  follows:  "Either  tbe  real 
party  in  Interest  or  the  par^  with  whom  a 
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contract  li  made  for  anothw  mar  Instltate 
an  action  on  such  contract"  To  tbe  aame 
effect  we  BHUnga  t.  WlUtamson,  (I  S.  &  119, 
recopdsed  and  followed  In  Carroll  t.  Still, 
13  S.  <3.  480.  There  can  be  no  doubt  tbat 
the  contract  here  sought  to  be  enforced  was 
made  with  Joseph  W.  Barnwell,  as.  guardian 
of  the  minor  children  of  N.  B,  Barnwell,  In 
his  name  as  such,  for  the  benefit  of  said 
minor  chUdrm;  and  hence,  under  the  express 
terms  of  the  Code,  as  construed  in  the  cases 
above  cited,  he  may  maintain  this  action 
"without  Joining  with  him  the  person  for 
whose  benefit  the  action  Is  prosecuted."  To 
same  effect  see,  also,  9  Enc.  PL  &  Prac.  932. 
where  It  Is  said:  "In  some  certain  cases  a 
guardian  may  maintain  an  action,  suit  or 
other  iffoceedlng  In  hla  own  name,  •  •  • 
or  when  tiie  actkm  Is  on  an  express  con- 
tract made  with  him  In  the  coarse  of  the 
guardianship^  as  when  the  action  Is  on  a 
promlsao^  note  or  other  commercial  paper 
made  to  him  eo  nomine,  or  <m  secnrltleB  as- 
signed to  or  taken  lay  the  guardian  In  his 
own  name."  ThlSt  It  seems  to  us,  is  con- 
clusive of  the  first  question,  and  there  was 
therefore  no  error  In  overruling  the  demur- 
rer for  defect  of  parties.  The  provlslims  of 
xhe  Code  presCTlblng  how  a  gtiardlan  ad  li- 
tem of  an  infant  must  be  apiMlnted,  whldi 
have  been  relied  upon  In  the  argument  do  not 
state,  or  evea  touch  the  qoestlon,  as  to  when 
a  minor  la  a  Necessary  party  to  an  action. 
They  only  prescribe  the  manner  In  which  a 
minor  must  be  made  a  party,— when  It  Is 
necessary  that  he  should  l>e  made  a  party. 
Hence  neither  those  provisions  nor  Uie  cases 
cited  to  show  how  strictly  such  provisions 
must  be  fbllowed  are  pertinent  to  the  present 
Inquiry.  Our  mily  concern  here  Is  whether 
the  minor  children  of  N.  B.  Barnwell  are  nee* 
cnsary  parties  to  this  action,  not  as  to  how 
they  should  be  made  parties.  Until  it  Is 
shown  that  they  are  necessary  parties,  the 
Inquiry  as  to  how  they  should  be  made  par- 
ties, in  a  case  where  it  was  necessary  to 
make  them  such,  Is  wholly  speculative,  and 
therefore  need  not  t»e  pursued. 

Nor  are  we  able  to  perceive  what  applica- 
tion Uie  act  approved  the  &th  of  January. 
1895  (21  St  at  Large,  p.  816),  as  amended  by 
the  act  of  9th  of  March,  1896  (22  St  at  Large, 
p.  194),  which  has  been  cited  by  the  counsel 
for  appellant,  has  to  the  present  case.  The 
sole  objects  of  tbat  act  as  we  understand 
It,  were  (1)  to  forbid  the  sale  of  mortgag- 
ed premises  by  the  mortgagee,  under  a 
power  of  sale  contained  In  the  mortgage 
(commonly  called  "Scotch  Mortgage"),  until 
the  amount  of  the  mortgage  debt  has  been 
Judicially  ascertained,  or  sudi  amount  has 
been  admitted,  in  writing,  by  the  mortgagor, 
and  entered  upon  the  records  of  the  register 
of  mesne  conveyances;  (2)  to  change  the  rule 
as  previously  declared  in  Warren  v.  Ray- 
mond, 12  S.  C.  9,  Parr  v.  Llndler.  40  S.  0. 
1^  18  S.  B.  eae,  and  cook  V.  Jennings,  40 
S.  C.  204,  18  8.  E.  640,  whereliy  no  Judgment 


In  an  action  of  foredosnre  of  mortgage  could 
be  entered  for  the  amount  of  the  mortgage 
debt  or  any  deficiency  thereof,  until  after  a 
sale  of  the  mortgaged  premises,  and  an  ap- 
plication of  the  proceeds  thereof  to  the 
mortgage  debt  when.  If  any  defldfflicy  ap- 
peared, a  Judgment  might  tlien  be  entered, 
and  execution  Issued  for  such  deficiency;  so 
that  now  the  court  m^,  in  adJon  for  fore- 
closure; render  Judgment  for  the  amount  of 
tiie  mortgage  debt  and  at  the  same  time  di- 
rect a  sale  of  the  mortgaged  premises,  the 
ofllcer  making  such  sale  being  required  to 
credit  upon  such  Judgment  the  proceeds  of 
the  sale.  We  do  not  see  why  a  guardian.  In 
a  ease  like  the  presmt  where  the  bond  and 
mortgage  have  been  assigned  to  him  as 
guardian,  may  not  maintain  an  action  in  his 
own  name  as  guardian,  without  joining  with 
blm  bis  ward,  tor  the  foredosure  of  the  mort- 
gage, and,  at  the  same  time  tbat  he  obtains 
au  order  for  the  sale  of  the  mortgaged  prem- 
ises,  also  recover  a  Judgment  for  the  amount 
of  the  mortgage  debt,  as  provided  for  In  the 
act  Just  referred  to,  just  ss  he  could  re- 
cover Judgment  for  the  amount  due  on  an  or- 
dinary promissory  note,  unsecured  by  a 
mortgage,  which  was  made  payable  to  him 
as  guardian,  or  transferred  to  him  aa  such. 

Ques  have  been  cited  which  arose  and 
were  decided  lolor  to  the  adoption  of  the 
Code  of  Qvll  Procedure,  for  the  purpose  of 
showing  that  a  vnid  is  a  necessary  party  to 
an  fiction  for  foreclosure  of  a  mwtgage  of 
real  estate  of  which  the  ward  Is  the  real  and 
beneficial  owner.  The  case  which  se«ns  to 
be  mainly  rdted  upon  Is  Moore  v.  Hood.  9 
Rich.  Eq.  311.  In  that  case  the  action  was 
brought  against  the  guardian  of  plaintiffs, 
who  bad  been  appointed  as  such  by  the 
proper  tribunal  In  North  Carolina,  but  had 
subsequently  removed  to  this  state  for  the 
purpose  of  obtaining  an  account  for  the  full 
value  ot  certain  slaves  belonging  to  the 
wards.  It  was  contended  by  the  guardian 
that  he  was  not  liable  to  account,  because  the 
slaves  had  been  sold  under  an  order  of  a 
court  in  North  Oartdlna,  having  jurisdiction 
of  the  subject-matter,  and  that  the  guardian 
had  already  accounted  for  the  proceeds  of 
such  sale.  It  appeared,  however,  that  this 
order  of  sale  was  obtained  under  an  ex 
parte  proceeding  by  the  guardian,  to  which 
the  warda  were  not  made  parlies;  and  It. 
was  claimed  th&t  the  slaves  were  sold  for 
much  less  than  tlielr  real  value,  though  not 
through  any  fault  of  the  guardian.  It  was 
held  tbat  the  wards  were  necessary  parties 
to  any  proceeding  for  the  sale  of  their  prop- 
erty, and  hence  the  guardian  was  liable  to 
account  for  the  full  value  of  the  slaves  sold 
under  this  ex  parte  proceeding.  This  was 
based  upon  the  doctrine  that  the  legal  title 
to  the  chattels  belonging  to  the  wards  was 
not  In  the  guardian,  but  In  the  ward;  and 
hence  the  sale  of  these  slaves  made  under 
an  order  obtained  In  an  ex  parte  proceeding 
did  not  devest  the  legal  title  of  the  wards. 
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for  the  sale  made  under  aucb  an  ex  parte 
proceeding  was  not  materially  distingulsbable 
from  a  sale  made  by  the  guardian  of  his 
own  motion,  which  la  voidable  at  the  option 
of  the  wards.  How  that  case  affects  our 
present  Inquiry  it  Is  somewhat  difficult  to 
perceive. 

The  case  of  Long  v.  Cason,  4  Rich.  Eq.  60, 
has  likewise  been  referred  to,  mainly  for  the 
purpose  of  showing  that  the  legal  title  to 
ward's  chattels  Is  not  in  the  guardian,— a 
point  which  we  do  not  deem  It  necessary 
now  to  consider.  But  that  very  case  evi- 
dently Implies  that  a  guardian  may  institute 
an  action  In  his  own  name  for  the  recovery 
of  the  amount  due  on  a  chose  in  action  be- 
longing to  the  ward's  estate;  for,  In  that 
case,  one  of  the  points  decided  was  that  a 
ward  was  barred  by  the  statute  of  limitations 
from  the  recovery  of  a  claim  which  his  guard- 
ian had  failed  to  prosecute  within  the  stat- 
utory period;  and  Wardlaw,  Ch.,  In  ddlvering 
the  opinion  of  the  court,  used  this  language: 
"I  apprehend  that  a  guardian  has  plenary 
right  to  receive  money  coming  to  his  ward, 
and  to  prosecute,  compound,  and  acquit  any 
debt  or  liability  to  the  ward.  He  always  acts 
under  responsibility  to  his  ward  for  the  faith- 
ful and  Judicious  performance  of  his  trust, 
and  is  liable  for  any  fraud,  gross  negligence, 
or  other  breach  of  trust"  Even  Dargan,  Ch., 
In  bis  separate  oplnicm,  concurring  In  the  re- 
sult, but  carefully  guardli^  himself  against 
being  committed  to  the  doctrine  that  the 
guardian  is  possessed  of  any  legal  estate  in 
his  ward's  chattels  or  choses  In  action,  admits 
that  the  guardian,  in  a  case  llbe  the  one  now 
before  the  court,  may  bring  the  action  In  his 
own  name,  for  he  says:  "If  a  guardian 
should  take  a  note  or  otiier  security,  payable 
to  himself,  for  the  rents  and  profits  of  his 
ward's  real  estate,  or,  calling  in  the  ward's 
choses,  should  reinvest  them  In  other  securi- 
ties, pf^ble  to  himself.  In  these  and  similar 
cases  I  should  have  no  hesitation  In  saying 
that  the  statute  of  limitations  would  run 
against  the  gruardlan,  and,  through  the  guard- 
ian, against  the  Infant  ward,  for  the  reason 
that  the  legal  estate  In  such  securities  was 
vested  In  the  guardian."  This  necessarily 
Implies  tbat  he  thought  the  guardian  might 
maintain,  In  ois  own  name,  an  action  In  a 
case  like  the  one  now  under  consideration. 
.  The  case  of  McDuffle  v.  Mclntyre,  11  S. 
O.  S51,  decided  since  the  adoption  of  the 
Code  of  Procedure,  has  also  been  cited  by 
counsel  for  am>ellant.  In  tbat  case,  real  es- 
tate belonging  to  the  wards  had  been  sold  un- 
der the  order  of  the  court  of  equity,  and  a 
bond  which  represented  a  portion  of  the  pro- 
ceeds of  such  sale  had  been  turned  over  to 
their  guardian.  This  bond  the  guardian  un- 
dertook to  sell  to  a  third  person,  and  It  was 
held  that  the  guardian  had  no  power  to  make 
such  sale.  How  that  decision  (the  correct- 
ness of  which  Is  not  questioned)  can  affect 
the  question  which  we  are  now  called  upon  to 
determine,  It  U  not  easy  to  perceive.  Here 


no  question  la  presented  as  to  the  right  of  a 
guardian  to  sell  either  spedflc  chattds  or 
choses  in  action  belonging  to  his  ward's  es- 
tate; and  the  only  question  here  presented 
Is  whether  a  guardian  to  whom  a  bond  se- 
cured by  a  mortgage  of  real  estate  has  been 
assigned  eo  nomine  can  maintain  an  action 
for  the  foreclosure  of  such  mortgage  in  his 
own  name,  without  joining  with  him  his 
wards;  and  this,  as  we  have  seen,  the  guard- 
ian is  expressly  authorised  to  do  by  the  pro- 
visions of  the  Code  of  Procedure,  as  con- 
strued by  the  cases  herdnabove  cited.  In 
addition,  we  have  two  other  cases,  decided 
since  the  adoption  of  the  Code,  which,  though 
not  precisely  in  pcdnt,  do,  by  analogy,  support 
the  view  which  we  have  adopted.  In  Ashley 
V.  Holman,  15  S.  O.  97.  It  was  held  that  if 
the  committee  of  a  lunatic  becomes  charge- 
able for  profits  made  by  the  labor  of  the 
lunatic,  and  then  die,  the  succeeding  com- 
mittee may  maintain  an  action  against  the 
executors  of  the  deceased  committee  for  an 
account  of  such  profits.  In  his  own  name, 
without  Joining  the  lunatic  as  a  party.  So, 
to  Oathcart  v.  Sugenhelmer,  18  S.  O.  123,  It 
was  held  that  a  lunatic  was  not  a  necessary 
party  to  an  action  brought  by  his  committee 
where  equitable  relief  is  sought  in  the  court 
of  chancery,  for  the  benefit  of  the  lunatic. 
Now,  If  It  be  true,  as  was  said  by  Butler,  J., 
in  M'Crelght  v.  Aiken,  S  Hill  <S.  C.)  337,  and 
repeated  by  McGowan,  J.,  in  Cbthcart  v.  Su- 
genhelmer, supra,  that  "the  legal  relation  of 
a  committee  to  a  lunatic  Is  analogous  to  tliat 
of  guardian  and  ward,"  then  these  two  cases 
do,  by  analogy,  support  our  view. 

We  have  not  deemed  It  necessary  to  go  Into 
any  examination  of  the  cases  cited  from  other 
states,  for  two  reascms:  (1)  Because  we 
think  our  own  decisions,  which  are  authori- 
tative, are  quite  sufficient  for  the  determina- 
tion of  the  question  which  we  are  called  upon 
to  decide;  (2)  because.  In  some  of  the  states 
from  which  cases  have  been  cited,  the  nature 
of  a  mortgage  has  not  been  changed  by  stat- 
ute, as  it  has  been  here  by  our  statute  of 
1791.  as  explained  in  Simons  v.  Bryce,  10  S. 
C,  at  page  3G8  et  seq.  Hence  in  those  states 
which  still  recognize  a  mortgage  of  real  es- 
tate as  a  conveyance  of  the  legal  title,  it  is 
not  difficult  to  understand,  where  foreclosure 
of  a  mortgage  of  real  estate  made  to  a  ward 
Is  sought,  why  It  is  thought  necessary  that 
the  ward  should  be  a  party  to  an  action  for 
foreclosure  for  the  puriuse  of  devesting  him 
of  the  legal  title,  which  had  been  vested  in 
him  by  the  mortgage.  Here,  however,  where 
a  mortgage  of  real  estate  does  not  operate 
as  a  conveyance  of  the  legal  title,  no  such 
necessity  can  arise. 

The  only  remaining  inquiry  Is  that  present- 
ed by  the  third  question  above  stated,  to  wit, 
whether  the  absence  of  any  allegation  in  the 
complaint  that  a  demand,  "in  writing,"  has 
been  made  by  the  assignees  of  a  majority  in 
Interest  of  the  bonds  secured  by  the  mort- 
gage, tlmt  this  action  should  be  brought,  Is 
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fatal  on  demorrer  baaed,  upon  the  ground 
tbat  the  facta  stated  In  the  complaint  are  not 
sofficlent  to  constitute  a  cause  of  action. 
Without  stopping  to  Inquire  whether  a  de- 
mand In  writing  Is  one  of  the  facts  necessary 
to  constitute  "a  cause  of  action,"  and  as- 
BumiDg,  without  deciding,  for  the  purposes  of 
this  inquiry  only,  that  It  Is,  we  think  It  clear 
thnt  no  such  allegation  was  necessary.  The 
terms  of  the  covenant  In  the  mortgage,  as 
set  forth  In  the  sixth  paragraph  of  the  com- 
plaint, as  copied  above,  show  conclusively 
that  such  covenant  contains  two  provisions 
as  to  bringing  the  suit,— the  first  permissive, 
and  the  second  imperative.  The  suit  "may" 
be'  brought  "In  case  of  default  In  the  payment 
of  the  principal  or  Interest  of  said  bonds,  or 
any  part  thereof."  The  suit  "must"  be 
brought  upon  the  demand,  In  writing,  of  the 
assignees  of  a  majority  In  Interest  of  the 
bonds.  It  Is  clear,  therefore,  that  no  demand 
In  writing  was  necessary  to  authorize  the 
bringing  of  the  action.  Besides,  even  If  such 
demand  was  neceaeary,  it  was  sufflclently 
complied  with  by  the  bringing  of  the  action 
In  the  name  of  all  of  the  assignees;  and  this, 
as  we  understand,  was  conceded  by  appel- 
lant's counsel,  provided  the  court  should  con- 
clude that  the  guardian  had  the  right  to  bring 
the  action  in  his  own  name,  without  joining 
with  him  bis  wards.  But,  whether  conceded 
or  not,  we  think  it  was  sufficient  There  was 
no  error,  therefore.  In  overruling  the  demur- 
rers. The  Judgment  of  this  court  Is  that  the 
order  overruling  both  of  the  demurrers  be  af- 
firmed, and  the  case  remanded  to  the  circuit 
court  for  such  further  proceedings  as  may  be 
necewai7. 


MOOBB  et  nz.  HURTT. 
(Supreme  Oonrt  of  North  OaroUna.   Feb.  21, 
189».) 

HORTOAaSS—RlftBT  Or  POUBSSIOM— DlMlKD 

— Waivbh. 

Where,  in  an  action  by  a  mortgagee  for  the 
possession  of  the  mortgaged  chattels,  the  mort- 
gagor deotes  the  mortgagee's  right  of  Dossessioo, 
and  sets  np  a  verbal  agreement  that  ne  was  to 
retain  possession,  the  necessity  of  demand  be- 
fore suit  brought  is  obviated,  since  a  demand 
would  have  been  futile. 

Appeal  from  superior  court,  OrsTen  coimty; 
Korwood,  Judge. 

Action  by  James  W.  Moore  and  wife  against 
Stephen  F.  Hurtt.  There  was  a  Judgment  for 
defendant,  and  plaintiffs  aiveal.  Bevetsed. 

Simmons,  Poa  ft  Ward  and  L.  J.  Moore,  for 
appellants. 

CLARK,  J.  This  is  an  action  to  obtain  pos- 
session of  personal  property  embraced  In  a 
mortgage  executed  by-  the  defendant  to  the 
plaintiff.  The  action  was  begun  before  ma- 
turity of  the  debt  secured  by  the  mortgage. 
The  answer  denied  the  plalntiCTs  right  to  have' 
possession.  The  court  below,  being  of  opin- 
ion tbat  failure  to  prove  a  demand  before  ac- 


tion brought  was.  fatal,  sustained  a  demurrer 
to  the  evidence  and  dismissed  the  action.  In 
this  there  was  error.  In  the  absence  of  an 
express  stipulation  to  the  contrary,  the  mort- 
gagee Is  entitled  to  take  possession  of  the  mort- 
gaged property  at  any  time  before  or  after 
maturity  of  the  debt  or  breach  of  condition. 
Hluaon  v.  Smith,  118  N.  C.  503,  24  S.  E.  Wl. 
Here  there  was  no  stipulation  In  the  mortgage 
tbat  the  mortgagor  should  retain  possession, 
and,  though  a  verbal  agreement  to  that  effect 
was  set  up  In  the  answer,  there  was  no  evi- 
dence to  sustain  it.  The  sole  purpose  in  re- 
quiring a  demand  before  action  Is  that  the  de- 
fendant shall  not  be  taxed  with  coats  when  the 
plaintiff  could  have  obtained  the  object  of  his 
action  by  simply  making  demand.  When, 
therefore,  the  defendant  sets  up  a  defense  to 
the  action,  It  appearing  tbat  a  demand  would 
have  been  futile,  the  courts  do  not  hold  that 
the  omission  to  make  demand  Is  fatal.  In  this 
case  the  answer  averred  that  the  plaintiff  was 
not  entitled  to  possession  of  the  property  by 
reason  of  an  alleged  verbal  agreement  to  the 
contrary.  The  omission  to  make  the  demand 
(which,  when  made  and  acceded  to,  would 
avoid  costs)  was  therefore  immaterial.  Wool- 
en Co.  V.  McKlnnon,  114  N.  O.  661,  19  S.  B. 
761;  Buffklns  v.  Eason,  112  N.  C.  162.  16  S. 
E.  916;  Rich  r.  Hobson,  112  N.  C.  79.  16  8. 
B.  931:  Heath  v.  Morgan,  117  N.  C.  NM,  28 
S.  E.  489;  McQueen  v.  Smith,  118  K.  a  569. 
24  a  B.  412.   New  trlaL 


HOWELL  et  ui.  v.  N0RFOI.K  &  0.  E.  CO- 
(Supreme  Court  of  North  Carolina.    Feb.  21,. 
1899.) 
Nonsuit— EviDBNOE. 
On  motion  for  nonsuit,  every  proposition 
which  there  Is  evidence  tending  to  establlrii 
must  be  taken  as  proved. 

Appeal  from  superior  court,  Edgecombe 
county;  Norwood,  Judge. 

Action  by  W.  B.  Howell  and  wife  against 
the  Norfolk  &  Carolina  Railroad  Company. 
From  a  Judgment  of  nonsuit,  plaintiffs  anteaL 
New  trial. 

GlUlam  &  Gilliam,  for  appellants.   John  L. 

Bridgers,  for  appellee. 

FURCHES,  J.  This  is  an  action  for  dam- 
ages to  plaintiffs'  land  by  the  overfiow  of  wa- 
ter caused  by  the  negligent  and  unskillful 
manner  lu  which  the  defendant  constructed  its 
road.  Upon  the  close  of  the  plaintiffs'  evi- 
dence, the  court  intimated  the  opinion  that 
plaintiffs  could  not  recover,  and  jdalntlffB  sub- 
mitted to  a  Judgment  of  nonsuit,  and  appeal- 
ed. 

There  are  no  grounds  set  out  in  the  state- 
ment of  the  case  why  the  court  was  of  the 
opinion  that  plaintiffs  could  not  recover;  and 
we  would  have  been  at  a  loss  to  know  upon 
what  grounds  the  opinion  of  the  court  wa^ 
founded.  If  they  had  not  been  stated  by  de- 
fendant's counsel  In  his  brief.   We  learn  from 
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this  tbat  there  were  two  gronndB  that  appeai^ 
ed  to  his  honor  as  detecte,  that  influenced 
him  to  come  to  the  Judgment  he  did:  Flrs^ 
that  plalntlffB  failed  to  allege  and  prove  that 
they  were  the  owners  of  the  land  alleged  to  be 
damaged;  and,  aecondly,  ttiat  It  appeared  to 
his  honor  that  plahxtlfts  were  tenants  in  com- 
mon with  other  persons,  and  that  this  was 
not  alleged  in  the  complaint  It  Is  not  neces- 
sary that  we  should  consider  whether  posses- 
sion would  not  entitle  plaintiffs  to  at  least 
nominal  damages,  nor  is  It  necessary  that  we 
should  ctmslder  whether  one  tenant  In  com- 
mon could  not  maintain  such  an  actioUi  which 
is  trespass  or  in  the  natnre  of  trespass,  as 
nether  of  these  questions  is  presented  by  the 
record.  Nor  Is  it  necessary  that  we  should 
decide  that  any  proposition,  necessary  to  be 
prored  by  plaintiffs,  was  established.  It  Is 
sufficient  in  such  cases  of  nonsuit,  where  It  is 
oar  duty,  to  take  every  proposition,  when 
tboe  Is  evidence  tending  to  prove  It,  as  prov- 
ed. The  plaintiffs  allege  their  ownership  In 
fee  simple.  There  was  evidence  tending  to 
prove  that  (me  Knight  owned  the  land  before 
defendant  constructed  its  road,  in  1889;  that 
he  died,  and  It  descended  to  his  beirs  at  law, 
tSx  In  number;  that  it  had  been  divided  be- 
tween them  under  proceedings  in  court;  that 
embankments  four  feet  high  had  been  made 
along  the  stream  60  years  ago,  to  prevent  the 
overflow  of  water  on  plaintiffs'  land,  and  that 
these  embanluuents  had  been  constantly  kept 
up  for  50  years;  that  the  lands  mentioned  In 
the  complatot  were  two  of  the  shares  of  the 
Knight  lands,  one  of  them  falling  to  the  feme 
plaintiff  In  the  division,  and  the  other  share 
she  acquired  by  purchase  from  one  of  the 
other  heirs  of  said  linlght;  that  there  was 
evidence  tending  to  prove  the  negligent  con- 
struction of  the  road  by  the  defendant,  the 
damage  caused  thereby,  and  the  amount  of 
said  damage.  This  being  so,  we  can  see  no 
ground  upon  which  the  ruling  of  the  court 
below  can  be  sustained,  and  there  must  be  ft 
new  triaL  New  trial. 


SHARPE  et  sl.  v.  LOANE  et  a1. 
(Supreme  Court  of  North  Garolim.    Feb.  21, 
1899.) 

lHiu>rcTioN — TRB8PAS8— Irrbparablic  Inji'rt. 
iDjnnction  does  not  lie  to  restrain  a  solvent 
person  from  cutting  timber  on  lands,  since  that 
IS  not  an  irreparable  injury. 

Appeal  from  superior  court,  Hertford  coun- 
ty; Brown,  Judge. 

Action  by  Millie  Sbarpe  and  others  against 
C.  D.  Loane  &  Co.  for  an  injunction.  From  an 
order  dissolving  an  Injunction  pendente  lite, 
plaintiffs  appeal.  Affirmed. 

Winbome  &  Lawrence,  for  appellants. 
Francis  D.  Winston,  for  appellees. 

FAIRCLOTH,  G.  J.  The  plaintiffs  and  de- 
fendants claim  to  be  the  owners  of  certain 
lands  in  Hertford  county,  called  "Cow  Island," 


and  In  flils  action  the  plalntlEh  aiA  for  an 
Injunction  against  the  defendants  to  prevent 
trespassing  on  said  lands.  The  alleged  trespass 
consists  in  cutting  timber  trees  and  removing 
them  to  defendants'  miU,  and  converting  them 
Into  lumber  for  marketable  purposes.  It  Is 
conceded  that  defendants  are  solvent,  and  able 
to  respond  in  damages  for  any  Injury  the 
plaintiffs  may  sustain.  After  rra^ng  affi- 
davits and  hearing  the  arguments,  his  honor 
requh^d  the  defendants  to  enter  Into  snffidenC 
bond  to  protect  the  plaintiffs,  and  to  render 
and  file  a  statement  of  the  trees,  etc.,  r^oved. 
with  the  clerk  at  stated  periods,  and  dissolved 
the  restralnhig  order  theretofore  granted,  from 
which  the  plaintiffs  appealed. 

No  special  or  brepamble  damage  is  alleged, 
—only  such  as  above  stated.  Will  a  court  of 
equity  enjoin  an  codinary  trespass?  The  rule 
has  ever  been  tiiat  It  will  not,  unless  It  is 
shown  that  the  injury  win  be  irreparable 
and  Incapable  of  a  Just  compensation  In  mon- 
ey value.  Ousby  v.  Neal,  99  N.  C.  140,  6  S. 
E.  901.  The  plaintiffs  admit  that  the  author- 
ities are  against  them,  and  dte  Oause  v. 
Perkins,  56  N.  C  177,  Lumber  Co.  v.  Wal- 
lace, 93  N.  0.  22,  and  Lewis  v.  Lumber  Oo., 
99  N.  C.  11,  6  S.  E.  19.  but  insist  that  the 
principles  announced  In  those  cases  are  unjust 
and  inequitable.  They  dte  no  authority  in 
support  of  their  view,  and  the  argmnent  falls 
to  satisfy  us  that  their  prt^tosltlon  Is  true.  The 
case  of  Gause  v.  Perkins,  supra,  is  an  ex- 
haustive review  of  the  subject,  referring  to 
many  decided  cases  prior  thereto,  and  the  de- 
cisions since  have  simply  r^eated  l^e  principle 
of  tiiat  case.  While  this  court  is  always  ready 
to  correct  any  error,  It  would  hesltato  to  over- 
rule a  long  and  uniform  list  of  decided  cases, 
hi  liamwny  with  all  tbe  text  writers,  unless  It 
should  feel  a  strong  and  clear  c<mvIctiou  that 
an  unjust  rule  had  prevailed.  Tbe  present 
case  fails  to  produce  such  a  conviction.  Af- 
firmed. 


STATE  V.  WHIDBEB. 
(Supreme  Court  of  North  Carolina.    Feb.  21. 
1899.) 
False  PRBmsRit. 
To  constitute  the  crime  of  obtaining  goods 
under  false  pretenses,  there  must  be  a  false 
stntement  as  to  an  existinjf  fact;  and  therefore 
where  a  purchaser  pretended  to  pledtce  in  pay- 
ment of  goods  a  check  which  the  seller  knew, 
or  should  have  known,  bad  no  existence  at  the 
time,  a  failure  to  apply  snch  check  or  its  pro- 
ceeds according  to  agreement  will  not  constitute 
the  crime. 

Appeal  from  superior  court.  Dare  county; 
.  Hoke.  Judge. 

Action  by  the  state  against  J.  B.  Whidliee. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

The  Attorney  General,  fbr  tbe  State. 

FAIRCLOTH,  0.  J.  The  defendant  stands 
Indicted  for  obtaining  goods  under  a  false  pre- 
tense. On  July  12,  1807,  the  defendant  cer 
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tifled  In  writing  that  he  had  received  of  Fol- 
cher  "Twenty-four  dollars  In  merchandise,  the 
amount  of  my  check  for  the  quarter  ending 
October  30, which  check  I  hereby  pledge 
In  payment  of  same."  He  failed  to  apply  said 
check  or  the  proceeds  thereof  according  to 
agreement.  The  defendant  moved  to  quash 
the  Indictment  on  the  gronnd  that  It  stated  no 
indictable  offense,  which  motion  was  allowed^ 
and  the  state  solicitor  appealed. 

There  was  no  error.  The  offense  charged 
does  not  fall  within  the  meaning  of  the  Code 
(section  lOZl).  The  fact  that  the  defendant 
•did  not  have,  and  could  not  have,  the  check 
for  the  quarter  from  August  1st  to  October 
30th,  was  plain  on  the  face  of  the  writing, 
and  was,  or  ought  to  have  been,  known  to 
the  prosecutor;  and,  whatever  the  motive 
was,  It  was  not  a  fraudulent  representation. 
Suppose  the  defendant  had  certified  on  July 
12th  that  he  would  represent  the  firm  of  A. 
A  Go.  of  New  York  dnrlng  the  same  quarter; 
there  would  be  no  false  statement  of  an  ezlat- 
Ing  fact,  and  the  prosecutor  would  see  and 
ImoT  It  Affirmed. 


SWAIN  T.  BURDBN,  Sheriff. 
<Supreine  Court  of  North  Carolina.    Feb.  21, 

Faooist— Falbs  BiTORir— AHaxDiiaiTT. 

Even  after  suit  has  been  commenced  against 
A  ahertfE  for  false  return  as  to  the  manner  and 
date  of  service  of  a  summons,  the  trial  court 
may,  In  its  discretion,  allow  the  aheriCE  to  amend 
the  retom  so  as  to  conform  to  the  facts,  where 
the  unn  arose  from  ignorance  oC  the  law,  and 
no  injury  resulted  therefrom. 

Appeal  from  superior  court,  Bertie  count;; 
Norwood,  Judge. 

Action  by  Joseph  Swain  against  W.  G.  Bur- 
^en,  sheriff.  From  a  judgment  for  defend- 
4ant,  plaintiff  appeals.  Aflirmed. 

The  plaintiff  brings  this  action  to  recover 
$500  penalty,  under  section  2079  of  the  Code, 
upon  the  alleged  ground  that  the  defendant 
sheriff  made  a  false  return  opoo  a  aummcHis 
Issued  in  the  action  entitled  "Joseph  Swain 
Against  Furzey  A.  Phelps,  Executrix  of  Asa 
Phelps,  and  Jolm  Johnson  and  John  Johnson, 
Jr.,  Defendants."  The  summons  was  issued 
November  13,  1897,  and  indorsed  by  the  sher- 
iff as  follows:  "Received  Nov.  18, 1897.  Serv- 
ed Feb.  10,  1898,  by  reading  to  each  defend- 
ant W.  6.  Burdeu,  Sheriff  Bertie  County,  by 
W.  J.  Burden."  The  sheriff  moved  for  per^ 
mission  to  amend  the  return  upon  the  sum- 
mons, and  In  support  of  the  motion  filed  the 
following  affidavit:  "That  he  has  been  sheriff 
of  Bertie  county  since  December,  1896;  that 
4t  Is  a  large  county,  and  he  finds  that  the 
prompt  service  of  process  demands  that  he 
keep  a  deputy,  and  that  he  appointed  his  son 
W.  J.  Burden,  a  young  man  of  sober  habits 
and  good  character,  active  and  energetic,  as 
«uch  deputy;  that  he  knew  nothing  of  the 
43efect  in  the  service  until  some  time  after  the 


return  of  the  summons;  that  he  employed 
counsel  to  ask  leave  to  amend  bis  return  so 
that  the  same  should  speak  the  truth  in  all 
respects;  that  he  has  no  knowledge  about 
the  service,  except  such  as  is  contained  In  the 
affidavit  of  W.  J.  Burden  [which  follows]; 
that  he  has  been  prompt  In  the  discharge  of 
his  official  duties,  and  no  harm  has  come  to 
the  plaintiff  or  any  other  person  by  reason  of 
said  return,  and  plaintiff  has  not  been  de- 
layed in  his  action  by  reason  of  said  defective 
service,  or  by  reason  of  said  return,  because 
the  defendant  executrix,  etc.,  entered  an  ap- 
pearance to  the  action.  And  for  these  rea- 
sons, and  for  those  stated  In  the  affidavit  ot 
W.  J.  Burden,  he  asks  that  he  be  allowed  to 
amend  the  return  in  the  manner  stated  In 
the  affidavit  of  W.  J.  Burden,  and  that  he  be 
allowed  to  indorse  on  the  same:  'Served  De- 
cember 4,  1897,  on  John  Johnson,  and  served 
December  13,  1897,  on  John  Johnson,  Jr.,  and 
on  February  11,  1898,  the  said  summons  was 
read  to  Mrs.  Furzey  A.  Phelps,  executrix  of 
Asa  Phelps,  by  Robert  J.  Shields,  to  whom  my 
deputy,  W,  J.  Burden,  had  sent  the  same. 
W.  G,  Burden,  Sheriff,  by  W.  J.  Burden,  D.  S.' 
Affiant  respectfully  submits  that  he  and.  his 
deputy  are  entirely  free  from  any  desire  to 
delay  the  plaintiff  in  the  action,  and  are  both 
friendly  to  the  plaintiff,  and  that  any  falsity 
In  the  return  Is  the  result  of  Ignorance  on  the 
part  of  said  deputy,  and  not  from  any  cor- 
rupt intent"  The  affidavit  of  W.  J.  Burden 
states:  That  he  is  the  son  of  W.  G.  Burden, 
the  sheriff,  and  was  acting  as  his  deputy,  ami 
on  November  13,  1897,  received  the  summons) 
in  the  action,  which  was  returnable  to  Feb- 
ruary term,  1898.  That  on  December  4,  1897, 
he  served  the  same  personally  on  John  John- 
son, but  failed  to  note  on  the  summons  the 
date  thereof.  That  on  December  13,  1897, 
he  ser^'ed  It  personally  on  the  defendant  John 
Johnson,  Jr.,  but  failed  to  note  the  same. 
"That  prior  to  the  return  day,  and  in  ample 
time  to  have  the  summons  served,  this  affiant 
sent  It  to  R.  J.  Shields,  a  justice  of  the  peace 
living  near  Mrs.  Phelps,  the  other  defendant, 
and  asked  him  to  serve  the  same  on  her. 
Shields  returned  the  summons  to  this  affiant, 
and  this  affiant,  without  intending  to  make 
any  false  return,  and  believing  that  the  serv- 
ice on  Mrs.  Phelps  by  said  Shields  was  law- 
ful and  regular,  and  thinking  that  the  date 
when  It  was  served  on  the  other  defendants 
was  Immaterial,  and  believing  that  the  return 
showed  that  he  had  served  the  summons  ten 
days  before  court  lie  made  the  return  as  set 
out;  and  he  Is  informed  that  Shields  did  not 
read  the  summons  to  Mrs.  Phelps  until  Febru- 
ary 11,  lb98,  and  that  the  reading  of  It  by 
Shields  to  Mrs.  Phelps  was  not  In  law  a  serv- 
ice as  he  has  been  Informed,  and,  wishing 
truthfully  to  return  the  same,  be  asks  that  be 
may  be  permitted  to  amend  the  return  by  in- 
dorsing thereon  that  said  summons  was  serv- 
ed on  John  Johnson  the  4th  day  of  December, 
1887,  and  on  John  Johnson,  Jr.,  the  18th  day 
of  December,  1897,  and  that  on  the  lOtb  day 
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ol  February,  1888,  R.  J.  Shields,  at  tlie  reqoeBt 
of  this  affiant,  read  the  said  summons  to  Mrs. 
Fursey  A.  Phelps,  executrix  of  A.  Phelps,  the 
other  defendant.  And  this  affiant  la  Informed 
that  no  damage  has  accrued  to  plaintiff  by 
reason  of  his  failure  to  serve  the  summoDs 
regularly  on  her,  for  the  reason  that  by  her 
lawful  attorney  she  ap];>eared  In  court  and 
entered  an  appearance  In  aeSA  action,  th^by 
curing  any  defect  in  tlie  service  of  the  som- 
mons.  That  in  making  said  return  he  had  no 
intention  to  state  falsely  any  facta  in  regard 
to  Its  service,  but  that  he  made  the  same  with 
honest  Intent,  and  belief  that  he  vas  comply- 
ing with  the  law,  and  with  no  Intent  to  de- 
ceive." The  court  allowed  the  motion  of  the 
defendant,  anu  ordered  that  the  sheriff  be  al- 
lowed to  so  amend  his  return  in  the  mann» 
asked  for.  Hie  pUintlff  excepted  and  appeal- 
ed. The  plaintiff  resisted  the  motion  upon 
the  foUowli^  grounds:  "(1)  That  It  did  not 
appear  that  the  original  return  was  made  by 
Inadvertence  or  enuaable  mistake,  and  that 
said  motion  Is  without  merit.  (2)  For  the  rea- 
son that  the  return  as  amended  would  not 
be  a  proper  and  lawful  return  to  the  sum- 
mqns.  (3)  For  the  reason  that  said  Jos. 
Swain,  the  plaintiff,  bad  commenced  an  action 
against  the  said  sherll^  Insed  on  said  false  re- 
turn; and  to  support  this  ground  of  object 
tkm  the  plaintiff  introduced  the  record  in  a 
suit  vhereln  said  Jos.  Swain  wob  plaintiff  and 
W.  O.  Burden,  as  sheriff,  was  defendant,  from 
which  it  appeared  that  the  summons  therein 
was  issued  on  the  3d  day  of  May,  1898,  re- 
turnable to  September  term*  18D8,  of  Bertie 
superior  court,  and  which  was  placed  In  the 
hands  ot  the  conmer  on  May  10, 1898,  and  the 
said  summons  was  duly  served  on  May  11, 
1896;  and  the  complaint  whldi  was  filed 
therein  at  the  time  the  summons  wsis  Issued  is 
as  follows:  [Setting  out  the  allegations  of 
the  complaint,  and  the  demand  for  the  pen- 
alty of  9500  allowed  under  section  2079  of 
the  Code.]"  The  motion  of  the  sheriff  for 
leave  to  amend  was  made  during  the  term  of 
Hay  court,  1888,  and  <ai  the  6th  day  of  May, 
1888,  and  then  entered  of  record.  The  court 
overruled  the  plaintiff's  objection,  and  gave 
judgment  as  appears  above. 

Martin  &  Peebles,  for  appellant  Francis 
D.  Winston,  for  appellee, 

FAIl£CLOTH,aJ.  This  Is  an  action  against 
the  defendant,  as  sheriff,  for  the  penalty  of 
$500  for  a  false  return,  as  provided  In  Code, 
j  2079.  After  the  action  was  begun,  the  de- 
fendant, on  affidavits^  moved  the  court  to  be 
allowed  to  amend  his  return  so  as  to  speak 
the  truth.  The  motion  was  allowed,  and  the 
plaintiff  ai^ealed. 

The  only  matter  for  this  court  la  the  power 
of  the  superior  court  judge  to  allow  the 
amendment  to  be  made.  The  power  of  the 
Judge  to  allow  amendments  In  process,  etc.. 
Is  broad,  both  by  statute  and  the  Inherent 
power  of  the  court  The  experience  of  every 


lawyer  demoustrntes  the  propriety  and  yoUcy 
of  the  exercise  of  such  power  In  many  cases. 
Without  it,  justice  would  often  suffer,  and  tbe 
rights  of  Utlgants  would  be  sacrificed.  Tbe 
necessity  for  such  power  grows  out  of  bnsi- 
iiess  transactions  of  men,  and  their  IbsbiUty 
to  make  mistakes  and  oversln^ts.  The  pnbUe 
good  and  private  interest  of  the  people  jostlty 
and  require  the  lodgmrait  of  Aucb  power  In  tbe 
court,  and  uperlence  has  so  demonstrated. 
All  win  agree  that  in  meritorious  cases  the 
power  should  be  exercised.  We  must  wMntTrm 
that  the  power  will  be  used  only  in  i^per 
casca,  and  In  all  others  It  will  be  withheld. 
Who  can  better  discrlmbiate  than  the  iveald- 
Ing  judge?  We  think,  fnnn  the  authorities 
and  the  reason  itf  the  matter,  that  tbe  discre- 
tionary power  must  always  be  present  with 
the  iffeslding  judge.  Judges,  like  all  other  dt- 
Isens,  are  amenable  for  any  abuse  of  tbelr 
powers  or  misconduct,  and  we  like  to  assume 
tbat  their  duties  will  be  p»fonned  faithfully 
and  honestly.  This  question  has  been  so  tOten 
under  review,  as  appears  from  the  dtattons 
under  section  2079  of  the  Oode,  that  we  find 
nettling  new  to  add  to  what  has  been  said. 
In  tiie  recent  case  of  Stealman  v.  Oreoiwood, 
lis  N.  G.  366,  18  8.  B.  60S.  and  ttie  cases 
noted  therein,  the  question  Is  w«U  considered 
and  decided,  affirmed. 


BROWN  V.  BROWN. 
(Supreme  Court  of  North  Outtllna.  Felt.  21. 

1888.) 

Alibnatiko  Hobbakd's  AmonoirB  —  Pbbboits 
LtABLB— Parbht  ov  Hdsband— Haxiob. 

1.  A  pareut  is  liable  In  damages  for  indodtts 
his  married  child  to  abandon  hii  wife,  only 
where  he  did  so  mallcioualy. 

2.  A  p»rent'8  willfully  fndacing  a  married 
child  to  abandon  his  wife  is  not  neoessarily  mali- 
cious, as  the  parent's  acta  tmj  have  been  with 
good  motives. 

3.  Where  a  parent  induces  his  married  child 
to  abandon  his  wife  without  proper  investiga- 
tion, or  from  recklessness,  or  through  dishonest 
motives,  malice  is  presumed. 

Appeal  from  superior  court,  Pasquotank 
county;  Norwood,  Judge. 

Action  by  Lizzie  Brown  against  Jesse  B. 
Brown.  There  was  a  judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

O.  W.  Ward  and  Pruden  A  Pniden,  for  a^ 
peUant  E.  F.  Aydlett,  for  anKllee. 

MONTGOMBRT,  J.  The  only  questlOD 
(raised  by  demurrer  to  the  complaint}  tot  de- 
cision when  this  case  was  here  before  (121 
N.  a  8,  27  S.  E.  898)  was  wheth»  a  married 
woman,  abandoned  her  husband,  could 
maintain,  without  the  jirinder  of  her  hosband, 
an  action  In  tort  The  court  h^  tiiat  such 
an  action  could  be  maintahied.  The  present 
Wpeal  is  before  us  on  oceptlMis  to  tlie 
charge  of  his  hwor. 

The  comphUnt  ^fi*«iiHi  three  alleged  causes 
of  action:  Tbe  first,  tbat  the  defendant,  un- 
lawful!}', wrongfully,  and  wk-kedly  Intradlng 
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to  Injure  the  ^atatUF  and  to  deprlTe  her  of 
the  society  and  aid  of  ber  hnaband,  deitroTOd 
tbe  affection  of  ber  bnaband  towazds  tee, 
and  caused  him  to  leave  and  ahandon  bar; 
second,  that  he  commenced  against  her  a 
false  and  malldons  prosecntion  for  an  alleg* 
ed  assault  and  battery  npim  ber  husband; 
and,  third,  for  tbe  fklse  arrest  and  baprlson- 
ment  of  tbe  plaintiff  based  upon  sucb  charge. 

Tbe  defendant  Is  the  father  of  tbe  plain- 
tura  husband,  and  In  his  answer  there  Is  a 
denial  of  the  material  allegations  of  the  com- 
plaint. 

The  Issues  aristaig  on  the  pleadings  as  to 
tbe  last  two  causes  of  action  were  found  In 
faror  of  the  defendant,  and  therefore  do  not 
eoncont  the  appeal.  The  first  Issue  was  in 
these  words,  "Did  defendant  alienate  Ibe  af- 
fection of  tbe  plahitlfTs  husband,  and  cause 
bim  to  abandon  her,  as  alleged  In  tbe  com- 
plaint?" The  second  Issue  was,  "If  so,  what 
damage  has  plalntlfl  sustained?"  His  honor. 
In  substance,  Instructed  tbe  jury  that,  if  they 
should  find  that  the  defendant  willfully  caus- 
ed tbe  pUlDtilTs  husband  to  forsake  and 
abandtm  her,  tbe  pbUntlff  would  be  entitled 
to  recover,  and  the  jnry  should  answer  the 
first  issue,  "Yes."  And,  as  to  the  measure 
•f  damages,  the  court  charged  tbe  jury  tiiat 
if  they  ahoold  And  that  the  defendant  caused 
the  plalntlfTs  husband  to  willfully  forsake 
and  abandon  her,  and  that  It  was  not  done 
with  maUce,  tiiey  should  give  only  such  ac- 
tual damages  as  tbe  plaintiff  had  sustained. 
There  was  error  In  those  Instructtons.  Tbe 
eomplatait,  in  substance,  alleged  that  the  con- 
dnct  of  tbe  defendant  was  malicious.  The 
charge  of  bis  honor  was  that,  If  tbe  Jnry 
sbonld  ftui  that  tiie  defendant  willfully  caus- 
ed the  bosband  to  abuidim  the  wife,  then  the 
first  Issue  (which  raised  the  qnestlon  of  malice 
In  the  detendanQ  should  be  answered  In  the 
afflrmatlre.  The  wnd  "willfully"  does  not 
mean  "maltetouily."   "WnifuDy"  Implies  that 
**an  act  done  in  that  qtlrit  Is  done  knowingly 
and  obstinate  and  persistently,  but  not  nec- 
essarily maliciously."  State  v.  Massey,  97 
N.  G.  46B.  2  S.  B.  44S.   It  cannot  be  that  the 
law  disregards  the  tender  relatlona  of  kln- 
■blp,  and  natural  affection  between  parent 
and  child,  and  the  duties  whldi  such  rehitlons 
Impose,  even  though  ttie  child  Is  married. 
In  case  of  obhappiness  and  disagreements  be- 
tween Qie  maixled  couple,  It  Is  almost  Im- 
possible  to  ccmcelTe  of  indifference  on  the 
part  ot  tbe  parent  to  such  conditions,  and 
certain  It  is  that  the  child  naturally  turns  to 
the  parent  fw  comfort  and  advice  under  such 
circumstances.  There  are  laws  of  natural  af- 
fection and  of  natural  dnty.  and  municipal 
law  wlU  not  obstmct  their  free  operation  as 
long  as-  they  are  not  abused.  The  presump- 
tion, in  fact  and  in  law,  in  all  such  cases,  must 
be  and  Is  that  the  parent  will  act  only  for  the 
beat  Interest  ot  the  child  and  for  the  lumor 
ef  tbe  family.   In  Reed  v.  Reed  (Ind.  App.) 
83  N.  E.  688,  where  the  defendant  was  the 
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father  of  the  plaintiff's  husband,  and  Oie 
cause  of  action  the  same  as  that  In  tbe  case 
before  this  court.  It  was  said:  "The  Uiw 
recognizes  tbe  right  of  the  parent  In  such 
cases  to  adviae  tbe  son  or  daughter;  and 
when  sucb  advice  Is  given  in  good  faith,  and 
results  in  a  separation,  tbe  act  does  not  give 
the  injured  party  a  right  of  action.  In  such 
a  case,  tbe  motives  of  tbe  parent  are  pre- 
sumed good  until  the  contrary  Is  made  to 
appear."  It  was  further  said  In  that  case 
that  "these  rules  have  been  generally  ap- 
plied In  cases  where  the  suit  was  brought  by 
tbe  husband  for  tbe  alienation  of  bis  wife, 
and  we  see  no  reason  why  they  should  not, 
with  proper  modlflcatlons.  prevail  when  tbe 
wife  is  tbe  plaintiff."  In  Westhike  v.  West- 
lake,  34  Ohio  St.  021.  tbe  pUintlff  was,  as  Is 
the  case  in  this  action,  tbe  wife  of  the  de- 
fendant's son,  and  the  cause  of  actton  like 
the  one  alleged  In  the  present  case.  The  de- 
fendant there  requested  the  court  to  charge 
tbe  Jury  that,  "If  yon  find  that  tbe  defendant 
caused  tbe  separation,  yet  yon  shall  not  ren- 
der a  verdict  for  the  pblntlff  unless  you  find 
the  defendant  maliciously  caused  the  separa- 
tion." Tbe  court  reftwed  to  give  tbe  Instruc- 
tion, and  upon  the  appeal  of  tbe  defendant 
the  appellate  court  said:  "Tbls  t^r^  ought 
to  have  been  i^ven.  The  term  'malice,*  as 
applied  to  torts,  does  not  neonsarily  mean 
that  which  must  proceed  from  a  spiteful, 
malignant,  or  revengeful  disposition,  but  a 
conduct  Injurious  to  another,  though  proceed- 
ing from  an  Ill-regulated  mind,  not  snfltduit- 
ly  cautious  before  it  occasimiB  an  injury  to 
another.  Weckerly  v.  Geyer,  11  Berg,  de  R. 
39,  40.  If  tbe  conduct  of  tbe  defen^nt  was 
uidnstiflable,  and  actually  caused  the  injury 
complained  of  by  the  plaintiff,  which  was  a 
question  for  the  jnry,  malice  In  law  would  be 
implied  from  suiih  conduct,  and  the  court 
should  have  so  charged."  We  are  of  the 
opinion,  after  having  given  the  matter  the 
serious  amalderatlm  which  it  deserves,  that, 
before  a  parmt  can  be  held  Uable  in  damages 
for  advising  his  married  child  to  abandon  his 
wife  or  her  husband,  tbe  cmduct  of  tbe  pa- 
rent should  be  alleged  and  proved  to  be  ma- 
Uelotis;  that  tbe  willful  advice  and  action  of 
the  parent  In  such  a  case  may  not  be  neces- 
sarily malldons,  for  the  parent  may  be  de- 
I  termlned  and  persistent  and  obstinate  In  his 
purpose  to  cause  Oie  separatl<Hi,  and  yet  be 
I  entirely  free  from  malice,— In  fact,  have  In 
I  view  tbe  highest  good  of  bds  child.  Onr  opin- 
ion, however,  is  that  the  malice  necessary  to 
be  alleged  and  proved  Is  not  alone  sucb 
malice  as  must  iffoceed  from  a  malignant 
and  revengeful  disposition,  but  that  It  would 
be  BufBdent  to  prove,  to  the  satisfaction  of 
the  jury,  that  tbe  parent's  action  was  taken 
without  proper  Invest^tlon  ot  the  facts,  or 
I  where  tbe  advice  was  given  from  recklesa- 
I  ness  or  dlsbottesty  of  pnipose;  tbe  biw  pre- 
I  snming  malice  from  sucb  conduct  In  actions 
I  ot  thla  nature.  Errot. 
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AOBNT  r.  WILLIS. 
(SupreoM  Oonrt  of  Nortb  OaroUna.  Feb.  21, 
1899J 

ViBBuea  Lionras— Li  ABILITY  vor  Wroxgfdl 

BVAjrOB— DiLlOSXOB. 

At  2  a.  m.  two  meo  asted  a  regist«r  oC 
deeds  to  Iwne  a  license  to  marry  a  girl  reafdmg 
ia  the  neighborhood,  whose  father  the  renter 
knew.  Tfiej  were  refused,  returned  again  in 
about  two  hoars,  were  again  refnsed,  and  came 
back  two  boors  later.  On  being  asked  to  swear 
to  the  girri  age,  one  of  the  mea  refused,  eaj- 
isg  that  she  bad  told  him  she  was  18  years  old, 
and  that  be  thought  she  was  about  that  age.  It 
was  then  agreed  that  one  ot  the  men  should  go 
to  the  girl,  and  find  a  person  who  would  swear 
to  her  age,  and  a  man  recommended  by  ber  waa 
produced,  who  swore  that  she  had  told  him  she 
was  18,  which  was  all  he  knew  aboot  it^where- 
apoD  the  register  issaed  the  license.  The  girl 
waa  under  18.  HM,  that  the  register  bad  not 
used  reasonable  diligence  to  ascertain  the  girl's 
age,  within  Code,  S  1816,  imposing  a  penalty  on 
registers  of  deeds  who,  without  making  reason- 
able inaniry,  issue  a  lioenae  for  the  mantage  of 
persons  against  whow  maniaga  then  la  a  law- 
ful impeduneDt. 

Appeal  from  saperlor  court,  Crayen  county; 
Norwood,  Judge. 

Action  by  Robert  B.  Ag&A  against  John  B. 
Willis  to  recover  a  penalty  for  the  wrongful 
Issuance  of  a  marriage  license.  There  waa  a 
Judgment  for  defendant,  and  plaintiff  ap- 
peala.  Mew  trial 

Simmons,  Fon  &  Ward  exkd  L.  J.  Moore,  for 
appelant. 

MONTGOMERT,  J.  This  action  was  com- 
menced In  the  court  of  a  Justice  of  the  peace 
for  the  recovery  of  the  penalty  Imposed  by 
section  1816  of  the  Oode  for  the  laaulng  by  de- 
fendant, as  register  of  deeds  of  Graven  coun- 
ty, of  a  license  for  the  marriage  of  the  plaia- 
tlflTs  daughter,  who  was  under  16  years  of 
age;  the  consent  required  by  section  1814  of 
the  Code  not  having  been  delivered  to  the  de- 
fendant. On  the  trial  In  the  superior  court, 
Oie  d^«idant  offered  no  evidence,  and  ad- 
mitted that  that  of  the  plaintiff  was  true. 
The  aubstance  of  the  evidence  of  the  platntifl 
was  that  he  bad  lived  in  Newbeme  for  18 
years,  and  that  be  and  the  defendant  knew 
each  ottier;  that  the  plaintiff's  daughter  was 
under  18  years  of  i«e,  and  that  he  had  not 
given  his  consent  to  the  Issuing  of  the  license 
and  was  opposed  to  the  marriage;  that  the 
defendant  knew  nothing  of  his  own  knowl- 
edge of  the  age  of  the  girl;  that  about  2 
o'clock  <m  the  nlgtat  of  the  6th  of  September, 
1808,  one  Prudle  Harrison  and  one  Parsons, 
who  was  probably  the  man  afterwards  mar- 
ried to  the  girl,  went  to  the  residence  of  the 
defendant  for  the  license,  and  that  he  de- 
clined to  Issue  It;  that  tbey  returned  two 
hours  afterwards,  and  he  still  declined  to  Is- 
sue the  license,  and  told  them  to  crane  to  his 
office  later;  ttiat  about  two  boars  later  he 
MW  Harrison  and  Panons,  and  asked  Harrl- 
■cm  tf  ha  would  swear  to  the  girl's  age,  and 
that  Harrison  answered  that  be  could  not, 
bat  that  the  girl  had  told  him  three  days  be- 


fore ttiat  sitae  was  U  yaais  old,  tat  that  he 
did  not  know  turn  old  she  waa;  that  defend- 
ant told  them  ttnt  tbey  woald  have  to  get 
Mune  <aa  to  swear  to  hw  age^  and  It  waa 
ttien  and  there  agreed  tkat  Panoan  should  go 
to  the  girl,  and  find  oat  wiMrt  persan  to  get 
to  swear  to  her  ase;  ttiat  the  girl  tidd  him  to 
get  a  man  by  name  Tolor.  and  that  Toior 
came  and  swoie  that  the  ffiA  had  tcHA  talm 
three  days  befm  that  she  waa  18  years  old, 
and  that  was  all  that  be  knerw  aboirt  tt— tSM 
oath  being  made  and  accaaqmnled  by  a  state- 
ment aa  to  his  means  of  information.  Pmdle 
Harrison  testifted  that  he  teld  the  defendant 
that  he  thought  the  girb  waa  abcnt  18  years 
old.  His  honor  the  Jury  that  opoa  the 
evidence  the  defendant  had  used  teasonaMe 
diligence  to  ascertain  the  age  of  the  ptaluMTs 
dai^Vhter,  and  Instructed  them  to  answer  tlw 
Issue  (m  that  point  in  the  aOtnaattve. 

The  correctness  at  that  Instractlon  Is  the 
matter  before  us  for  decMoa.  DM  the  de- 
fendant make  reaaenable  Inqnlry  aboot  the 
age  of  the  girl  before  he  giantid  the  license? 
To  all  persona  who  believe  that  tiie  welfare 
of  human  soclely  depends  larg^  upon  the 
family  relation,  and  that  the  ooatraet  of  mar- 
riage Bbonld  be  Mended  by  careful  and  Jsst 
laws,  for  the  pnrpMe  of  gnardlnff  agatnat 
legal  inapedlmenta,  and  tu  pcev»t  the  mar- 
riage of  tiUHM  onder  a  cwtaln  ^e,  wh»  the 
parties  are  presumed  net  to  he  able  to  csb- 
tract,  the  duties  of  the  register  of  deads,  the 
officer  In  oar  state  charged  with  the  dnty  of 
Issuing  marriage  licenses,  seem  most  impor- 
tant and  meat  solemn.  That  officer  mast  ex- 
ercise his  duties  carefully  and  consdenttoosly, 
and  not  as  a  mere  mattar  of  form.  It  waa 
said  by  this  court  1*  WIHlams  r.  Hodges,  lOt 
N.  G.  300,  7  a  EL  790:  "The  license  sihall  not 
be  issued*  as  of  coarse,  to  any  person  who 
shall  apiriy  fbr  it  The  register  Is  charged  to 
be  cantlonB,  and  to  scnitlnlza  the  appUeatlon. 
It  must  appear  ^bable  to  bim,  open  reasc»- 
aUe  Inquiry,  when  be  has  net  personal  kmyiri- 
edge  of  the  parties,  that  the  lioose  may  and 
ought  to  be  issued.**  Tber»  was  no  dispute 
about  the  evidence  In  tbls  case,  and  now,  ap- 
plying what  we  have  said  abow  to  tte  facts, 
were  probable  reasons  given  to  the  d^tadant 
to  authorise  htm  to  tesoe  the  license,— to  be- 
lieve that  the  girl  was  IS  years  eld?  Did  he 
make  reasonable  inqirfry,  aceorAng  to  the 
crvldence,  aboat  that  matto-,  beftore  he  acted? 
We  are  dearly  of  the  opiaton  that  he  dM  nof. 
and  that  the  Instroetlotii  of  his  hoaor  to  Oat 
effect  was  erroneoua  TTie  coBtractlng  par- 
ties—the father,  the  register  of  deeds,  the  per- 
suiB  who  made  the  applleatlon— were  all  resi- 
dents of  Newbeme.  At  a  dead  hoar  of  tbe 
night  tbe  persons  who  made  the  application 
go  to  the  residence  of  tbe  d^ndant  for  ttiat 
purpose,  and,  upon  the  application  b^g  refns- 
ed, ^ey  return  at  4  o'ctoek  In  tbe  night,  and 
again  they  are  put  e#  to  a'later  bonr.  Hie 
license  was  Issued  two  hoora  lata*,  or  about 
tbree-qoartera  of  an  hour  after  smrlee.  The 
father  of  the  cbilA  Is  at  hooM,  Ignorant  of 
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what  )■  voing  ax.  Thow  wen  most  aaspl* 
cknu  drcniDStaQeM.  and  dumU  ham  pot  tbe 
defaMlant  on  lils  gastA,  at  every  point,  as  to 
Ui  dntlee.  Initead  of  requiring  infotmatlon 
from  Mends  or  cttmections  of  tbe  family, 
who  might  reasonably  be  supposed  to  know 
tbe  age  (tf  tbe  girl,  be  took  her  wwd  as  to 
bar  age,  and  tbat  message  brought  through 
potons  who  were  not  shown  to  be  trust- 
worthy. He  knew  nothing  of  ber  or  of  her 
age.  Each  person  who  was  examined  about 
the  matter  said  that  he  got  hiB  information 
from  the  girl  and  from  no  one  else.  Tb»  de- 
f«idant  seemed  to  think  that  an  oatti  on  the 
part  of  anybody  was  all  that  waa  neoessary 
to  authorize  him  to  issue  tbe  license^  but  the 
character  of  tbe  witness  and  accuracy  of  In- 
formation are  tbe  things  tbat  the  register  of 
deeds  should  look  to  when  he  issues  a  license 
for  marriage,  In  cases  where  there  is  doubt 
about  tbe  age  of  tbe  parties.  The  oatti  made 
by  Tolor,  at  best,  was  imly  a  statemmt  of 
what  tbe  i^l  had  told  him  as  to  her  age,  and 
he  qualified  his  oath  by  stating  the  source  of 
bit  infomatlon.  We  might  say  something  on 
the  moral  aspect  of  this  case,  but  we  f  orbeu. 
It  Is  enoi^h  to  say  that  there  was  error  te  the 
instrucfliKi  of  his  honor,  for  which  these  must 
be  a  nsfw  trial.  New  trial. 


BHRBUS  T.  LIFE  INS.  GO.  OF  VIRQINIA. 
(Supreme  Oourt  of  North  Carolina.  Feb.  21, 
18890 

BlXXS  OF  EXCBIHOB— PkBBSNTHKNT— ACCBFTAHOB 
— iKSQRANCB— WaOMOrOI.  CANOBTXATIOir 

—UUBUBB  or  Damaobb. 

1.  Where  an  onaecepted  sight  drsft,  indorsed: 
"Accepted.    Payable  at  F.  &  M.  Bank."— is 
sought  to  be  presented  two  days  before  maturity, 
the  concluBlTe  presnmptioo  Is  that  the  present- 
-ment  waa  to  be  for  acceptance,  and  not  payment. 

2.  Where  so  Insurer  wronKfully  cancels  a 
policy,  the  measure  of  damage  (insured  electing 
to  take  back  hia  mone;)  is  the  amount  of  premi- 
ums theretofore  paid,  with  intereat,  though  the 
policr  provides  that  it  shall  determine  at  the 
end  of  every  five  years  unless  insured  elects  to 
pa7  increased  premiama. 

Appeal  from  superior  court.  GraTen  coun- 
ty; Brown,  Judge. 

Action  by  Walter  P.  Burrus  against  the 
ZAte  Insurance  Company  of  Virginia.  There 
-waa  a  judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

For  a  prior  report,  see  121  N.  G.  62,  28  S. 
K.  62. 

MacRae  &  Day,  W.  W.  CSark,  and  O.  H. 
Oulon,   for  appellant.    Simmons,   Pou  A 

"Ward,  for  appellee. 

MONTGOMEHY,  J.  The  plaintiffs  hus- 
band's life  was  Insured  In  the  defendant  com- 
pany for  the  boieflt  of  flie  feme  plaintltT,  and 
a,  premium  became  due  on  November  26, 
:i804.  The  same  was  not  paid  at  that  day, 
and  tbe  defendant  refnsed  to  reinstate  the 
plalntUTs  policy,  unless  he  would  submit  to 


a  re-ezamlnatlon  and  he  found  to  be  hi  good 
health,  although  be  had  sent  tke  amount  of 
tbe  premium  to  the  company  on  tbe  1st  oC 
December  following.  The  plaintiff  refnsed 
to  be  re-ezamtned,  and  Insisted  that  the  com- 
pany bad  unlawfully  canceled  the  policy. 
The  plaintiff  alleged  tliat  the  defendant,  aft- 
er the  isanlng  of  the  policy,  agreed  with  him 
that  the  company  would  draw  on  him  sight 
drafts  for  tbe  premiums  necessary  to  ke^ 
tlw  policy  In  force,  and  to  have  the  drafts 
presented  to  him  In  Newbem,  K.  C  for  pay- 
ment, and  that  In  pursuance  of  that  agree- 
ment the  defendant  for  yean  prior  to  Novem- 
ber 26,  1894,  did  draw  the  drafts,  and  they 
were  paid.  That  agreement  was  admitted 
by  title  defendant,  but  with  the  statement 
that  it  was  made  entirely  for  the  plolntiff'B 
convenience,  and  with  a  denial  that  the  drafts 
were  to  be  presented  to  tbe  plaintlfT  in  New- 
bem for  payment.  The  defendant  further 
aald  tbat  the  defendant  was  to  draw  through 
Its  bank  in  Richmond,  Va.,  and  that  bank 
was  to  send  the  draft  to  Newbem  for  collec- 
tion. For  the  payment  which  was  to  fall 
due  on  Novembw  25,  1894,  tbe  defendant 
drew  in  Richmond,  Ta.,  a  draft  on  the  plain- 
tiff payable  at  sight  to  tbe  order  of  the  Mer- 
chants' National  Bank  of  Richmond,  Va.  Hw 
draft  was  sent  by  that  bank  to  the  Fann- 
ers' &  Blercbauti^  Bank,  Newbem,  N.  C,  for 
eollectiott,  and  on  the  back  of  the  draft  there 
was  written:  "Accepted.  Payable  at  the 
Fanners'  A  Herdiants'  Bank,  Newb^,  N. 
G."  The  eoUector  of  the  last-mentioned  bank 
went  where  he  thought  the  plaintiff  could  be 
found  on  the  28d  of  November,  but  did  not 
see  him,  nor  any  peraon  antbortaed  to  act 
for  him. 

Hla  honor  instructed  the  jury  fully  on  tbe 
law  upon  the  evidence  in  respect  to  the  agree- 
ment concerning  the  change  of  place  of  pay- 
ment of  premiums,  tbe  custom  of  tbe  defend- 
ant in  respect  to  the  collection  of  premiums 
In  Newbern  through  the  bank  there,  and  as 
to  the  effect  In  law  of  audi  collections.  To 
these  instmctlona  there  waa  no  exception  }iy 
the  defendant  In  reference  to  the  rlgbt  of 
the  company  to  cancel  tbe  policy  of  tbe 
plaintiff,  his  honor  charged  the  Jury  that: 
"If  the  Merchants'  &  Farmers'  Bank  naed 
due  diligence  In  presenting  such  draft,  and 
complied  with  the  law  in  tbat  respect,  theoi 
the  Insurance  company,  when  the  draft  was 
returned  unpaid,  had  a  right  to  cancel  the 
policy  of  Insurance,  and  such  cancellation 
would  have  been  rightful  and  not  wrongful; 
and,  if  you  so  find,  you  will  answer  tbe  firat 
Issue,  'No.'  If,  on  the  contrary,  you  find  that 
tbe  Merchants'  &  Farmers'  Bank  was  not 
diligent  with  the  requirements  of  the  law  In 
presenting  the  premium  draft,  then  the  de- 
fendant had  no  right  to  cancel  the  policy, 
and  It  was  tbe  duty  of  the  company  to  ac- 
cept the  premium  afterwards  from  Bnmis." 
There  was  no  ezcepthm  to  this  Instruction. 

Hla  honor,  oa.  Ihe  question  of  the  nature  of 
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the  draft,  and  the  duty  of  the  Newbero  bank 
In  reference  to  Us  presentation  to  the  plaintiff, 
said  to  the  Jtirj:  "The  presentment  of  a  bill 
of  exchange  or  draft  mast  be  made  to  the 
drawee  or  acceptor,  or  to  an  authorized  agent, 
A  personal  demand  Is  not  always  necessary, 
and  It  la  sufficient  to  make  the  demand  at  the 
residence  or  usual  place  of  business  of  the 
drawee,  where  the  presentment  1b  for  pay- 
ment. This  draft  had  not  been  accepted,  and 
therefore  the  presentment  first  to  be  made 
by  the  bank  was  a  presentment  for  accept- 
ance. It  was  the  duty  of  the  bauk  collector 
to  be  careful,  not  only  to  present  the  draft 
at  the  usual  place  of  business,  but.  If  the 
plaintiff  was  not  in,  to  assure  himself  that 
the  person  to  whom  he  presented  the  draft 
for  acceptance  was  the  authorized  agent  of 
the  plaintiff."  The  defendant  excepted  to 
this  instruction.  We  find  no  error  In  It.  By 
the  terms  of  the  policy  of  Insurance,  the  pre- 
mium was  not  due  when  the  bank  collector, 
with  the  draft,  on  the  23d,  sought  the  plain- 
tiff. It  could  not,  therefore,  have  been  a  de- 
mand for  payment  which  the  collector  In- 
tended to  make  on  the  plaintiff.  If  the  col- 
lector had  found  the  plaintiff  on  the  23d,  he 
could  not  have  made  any  legal  demand  for 
payment.  He  could  only  have  requested  that 
be  sign  the  instrument:  "Accepted.  Payable 
at  the  Fanners'  &  Merchants'  Bank,  New- 
bem,  N.  C."  The  defendant.  In  carrying  out 
the  agreement  to  draw  on  the  plaintiff  at 
Newbem,  through  the  Richmond  bank,  as  the 
defendant  contends,  put  the  draft  In  the  form 
of  a  sight  draft  It  was  not  due  when  the 
effort  was  made  to  present  it  to  the  plaintiff, 
and  the  paper  was  to  every  legal  intent  a 
draft  for  acceptance.  The  three  days  of  grace 
were  to  be  allowed  after  presentment  and  ac- 
ceptance, and  time  of  payment  could  not  he 
known  until  acceptance.  It  is  not  only  so  In 
law,  but  on  Its  back  the  Intention  of  the 
drawer  to  make  It  a  draft  for  acceptance  was 
manifest.  His  honor  was  right  in  his  in- 
struction that  the  draft  bad  not  been  accept- 
ed, and  that  the  presentment  tirst  to  be  made 
was  a  presentment  for  acceptance.  Nimocka 
V.  Woody,  97  N.  C.  1,  2  S.  E.  249. 

It  was  agreed  that  the  court  should  answer 
the  second  issue,  which  was  as  to  the  dam- 
age the  plaintiff  had  sustained  by  reason  of 
the  cancellation  of  his  policy  by  the  compa- 
ny. The  court  followed  the  rule  laid  down  In 
Braswell  t.  Insurance  Co.,  75  N.  C.  8,  and 
Lovick  V.  Association,  110  X.  C.  03,  14  S.  E. 
506.  In  the  first-mentioned  case  the  court 
«aid:  "If  the  defendant  was  iu  default  by 
canceling  the  policy  positively  and  peremp- 
torily, the  i^Intlff  has  a  right  to  recover 
back  the  amount  paid  as  premium,  and  In- 
terest thereon,  as  'money  had  and  received 
for  his  use,'  or  upon  a  promise  of  the  de- 
fendant to  Indemnify  and  save  harmlees, 
which  the  law  Implies  from  the  wrongful  act 
(if  the  defendant  In  the  cancellation  of  the 


policy,  in  which  case  the  measure  of  dama^ 
would  be  the  amount  necessary  to  enable  tbe 
plaintiff  to  obtain  another  policy.  If  so  mind- 
ed, which,  of  courae,  would  be  much  higlier 
in  respect  to  the  premium,  inasmuch  as  be 
Is  several  years  older  than  he  was  when  be 
first  obtained  the  policy;  but  the  case  need 
not  be  complicated  by  this  consideration,  as 
tbe  plaintiff  Is  content  to  take  back  his  money 
with  Interest,  and  be  quits  of  all  further  con- 
nection with  the  defendant."  In  the  present 
case  the  plaintiff  has  adopted  the  saiue 
course,  and  we  are  not  disposed  to  change  the 
rule  adopted  in  Braswell's  Case.  The  defend- 
ant, however,  contended  that  the  policy  in 
this  case  was  different  In  kind  from  the  poli- 
cy in  the  other  rases  referred  to,  and  that  the 
same  rule  ought  not  to  apply.  The  policy 
was  of  the  following  kind:  "The  policy  of  In- 
surance Is  for  a  term  of  five  years,  the  said 
term  ending  five  yeai's  from  the  date  of  this 
policy,  at  noon,  and  all  ben^ts  arising  under 
It  to  the  Insured  or  any  other  person  or  per- 
sons will  then  terminate:  but  the  policy,  with 
all  Its  benefits,  provisions,  and  requirements 
named  therein,  will  be  renewed  by  the  compa- 
ny for  the  term  of  five  years  at  the  comple- 
tion of  the  period  above  named,  upon  the  pay- 
ment to  it  of  the  premium  therefor  on  or  be- 
fore the  date  of  termination,  and  of  the  bi- 
monthly paymMit  of  the  same  sum  every 
year  for  five  years  at  the  dates  mentioned  in 
this  policy,  which  sum  shall  be  at  tbe  pr.  s^nt 
published  rates  of  the  company  for  the  ac- 
tual age;  and  all  provisions,  requirements, 
specifications,  and  benefits  referred  to  In  this 
policy,  including  the  right  of  renewal  for  sub- 
sequent five-year  periods,  will  be  continued 
In  force  during  the  life  of  the  Insured  as  In 
the  original  contract,  except,  that  when  the 
renewal  is  at  age  of  sixty  or  over,  the  pn^^mi- 
um  thereafter  paid  shall  be  at  the  uniform 
rate  as  at  age  of  such  renewal."  We  are  of 
the  opinion  tliat  those  features  of  the  policy 
ought  not  to  change  the  rule.  To  be  sure,  they 
provide  that  the  benefits  from  tbe  policy  ter- 
minate at  tbe  end  of  periods  of  five  years; 
but  they  permit  coutlnuous  renewals  for  other 
periods  of  five  years  during  the  life  of  the 
Insured,  the  only  condition  or  timitatton  be- 
ing tbe  Increased  premiums  at  each  successive 
period.  N'o  re-examl nation  of  the  Insured  Is 
required,  and  the  defendant  company  has  no 
option  to  cancel  the  policy,  provided  the  in* 
sured  shall  pay  the  increased  premiums  at 
tlie  beginning  of  each  period  of  five  years,  as 
required  under  the  terms  of  the  policy.  The 
only  possllile  effect,  as  we  see  It.  of  the  fea- 
ture of  the  periods  of  five  years  provided  for 
iu  the  policy,  upon  the  meaning  and  Intenr  of 
the  policy.  Is  to  Increase  the  premiums  at  the 
several  stages  of  five  years.  Instead  of  hav- 
ing fixed  them  at  a  certain  sum  In  the  begin- 
ning, and  therefore  the  measure  ol  damages 
which  the  court  applied  In  BraaweU's  Oaae  ia 
the  proper  rule.  Affirmed. 
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RIDLBT  T.  SEABOARD  A  R.  R.  CO. 
(Snpreme  Court  of  North  Oflrolma.   Feb.  21, 
1S99.) 

Nkouobnt  Constbdction  op  Railroad  —  Ovbh- 

FLOWIXO  LaXDS— DAXAGSS— lilHITATlOX. 

1.  Where  a  railroad  cooBtnicted  its  road  OTer 
a  stream  bo  as  to  leare  insufficient  space  for 
the  passage  of  the  water,  thereby  cauung  it  to 
overflow  adjacent  laDds,  past  damages  to  crops 
on  such  lands,  and  permanent  damages  to  the 
land  itself,  may  be  recorered  in  one  action. 

2.  The  recoTery  may  be  by  a  single  issue  or 
by  two  separate  Issues. 

3.  An  action  for  damages  to  crops  by  flooding 
the  lands  on  which  they  grev  may  he  brought 
withhi  thre«  years  after  the  Injnry  was  snstam- 

4.  An  action  agsiust  a  railroad  company  for 
permanent  damages  to  landa  by  negligently  con- 
Btracting  its  road  orer  a  stream  so  as  to  flood 
the  lands,  by  canring  the  stream  to  OTerflow,  is 
barred  only  by  20  yean'  continnons  mainte- 
nance of  the  road  in  snch  condition  with  the 
landowner's  acgoiescence. 

5.  Acts  188S,  e.  224.  limiting  the  recovery  of 
damages  Sot  injury  to  real  property  to  perma- 
nent damages  only,  and  reqniring  an  action 
therefor  to  be  brongbt  within  fire  years,  does  not 
apply  to  an  action  for  damages  to  real  property 
and  to  crops  thereon  pen^ng  at  the  time  of  its 
adoption,  or  commenced  within  a  reasonable 
time  thereafter. 

Appeal  from  Bupnfaw  cour^  Nortbompton 
cimnty;  Norwood,  Judge. 

Action  N.  T.  Ridley  a^nat  the  Sea- 
boaxd  &  Roanoke  Railnnd  Company  for 
damasea  to  real  property.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

MacRae  &  Day,  for  appellant.  Winbome 
ft  Lawrence  and  R.  B.  Peebles,  for  appellee. 

CLARK,  J.  The  court  submitted  issues 
botb  as  to  the  damages  to  the  crops  for  three 
years  preceding  the  beginning  of  the  action, 
and  as  to  permanent  damages;  I.  e.  damages 
to  the  corpns.  The  recovery  of  these  last 
will,  of  course,  be  a  bar  to  future  actions  for 
injury  to  the  crops.  The  defendant  excepted 
to  the  submission  of  an  issue  as  to  past 
damages.  The  identical  point  was  presented 
and  decided  in  this  same  case  on  a  former 
appeal  (118  N.  0.  096,  24  S.  E.  730).  where  it 
is  said  (page  1009,  118  X.  0..  and  page  735, 
24  8.  E.),  "And  either  party  •  •  •  may 
demand  that  both  present  and  prospective 
damage  be  assessed."  This  might  be  done 
by  a  single  Issue  covering  botb.  or  by  two 
separate  Issues,  as  In  this  case. 

The  defendant  further  excepted  that  the 
court  did  not  sustain  the  plea  of  the  statute 
of  UmitatlonB.  The  court  below  properly  ad- 
mitted proof  of  damages  to  crops  for  three 
years  prior  to  action  brought,  and  the  action 
as  to  permanent  damages  could  only  have 
been  defeated  by  showing  20  years'  continu- 
ous occupation,  with  acquiescence.  Parker 
T.  Railroad  Co..  110  N.  C.  677,  25  S.  B.  722. 

Since  Acts  1896,  c.  224,  In  aU  actions 
brought  in  cases  of  this  kind,  ouly  perma- 
nent damages  (1.  e.  damages  once  for  all) 
can  be  recorered,  and  snch  actions  are  bax^ 


red  by  the  lapse  of  five  years;  but  that  stat- 
ute cannot  apply  to  an  action  like  the  pres- 
ent, which  was  brought  before  the  ratlflca- 
tlon  of  the  statute  (Nichols  v.  Railroad  Co., 
120  N.  a  495,  26  S.  E.  643;  Harrell  v.  Rail- 
road Co.,  122  X.  C.  822,  29  S.  E.  56),  or  in  a 
reasonable  time  thereafter  (Culbreth  v.  Down- 
ing, 121 N.  C.  205.  28  S.  E.  294).  No  error. 


WILLIAMS  V.  HUGHES. 
(Snprone  Court  of  North  Carolina.  Feb.  21, 
1889.) 

BouaDiaiBS— PaocBEDiNes  to  Looatb— Ixstkuc- 

TlOSa— TiTLB. 

1.  In  a  proceeding  under  Acts  1893,  c.  22,  to 
locate  boundary  lines,  an  instruction  that,  npon 
all  the  evidence,  the  jury  riionld  say  where  the 
line  was,  is  proper. 

2.  The  judgment  should  leave  out  ell  reference 
to  the  title  to  the  lands  described  In  the  petition, 
the  statute  making  occupancy  soffldent  evi- 
dmce  of  ownership  to  entitle  one  to  relief  there- 
ander. 

Appeal  from  superior  court,  Camdep  eonn- 

ty;  Norwood,  Judge. 

Proceeding  by  L.  P.  Williams  against  J.  O. 
Hughes.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Modified. 

E.  F.  Aydlett  for  appellant  O.  W.  Ward, 
for  appellee. 

FURGHES,  J.  This  Is  a  proceeding  under 
chapter  22,  Acts  1803,  for  the  purpose  of  lo- 
cating and  establishing  the  boundary  Unes  be- 
tween plaintiff  and  defendant  The  plaintiff 
filed  his  petition  with  the  clerk  of  the  snporior 
court,  in  which  he  allies  that  he  is  the  own- 
er of  certain  lands  adjoining  the  lands  of  the 
defendant,  names  the  Unes  In  dispute,  and  lo- 
cates the  same  as  be  claims  them  to  be.  The 
defendant  answers,  and  denies  the  plaintiff's 
aUegatlouB,  and  specially  denies  that  plaintiff 
Is  the  owner  of  any  lands  adjoining  his  lands; 
and  the  trial  seems  to  have  proceeded  upon 
the  allegations  of  the  plaintiff  and  the  de- 
nials of  tbe  defendant. 

This  Is  a  new  statute,  and  has  been  before 
this  court  for  consideration  in  but  one  case 
that  we  remember.  In  that  case  It  Is  said 
that  it  was  intended  to  take  tbe  place  of  chap- 
ter 48,  vol.  1.  of  the  Code,  which  it  expressly 
repealed.  And  we  do  not  think  it  was  in- 
tended to  try  title  to  land  under  this  statute, 
but  to  procession,  locate,  and  establish  the 
lines  between  adjacent  landowners.  It  gives 
this  right  to  the  owners  of  land,  and  provides 
that  the  occupancy  of  land  by  the  petitioner 
shall  be  sufficient  evidence  of  ownership  to 
entitle  the  petitioner  to  relief  under  this  act. 
Therefore,  where  the  petitioner  Is  not  occupy- 
ing the  land,  or  is  not  in  possession  of  the 
same,  as  was  said  In  Basnlght  v.  Meekins, 
121  N.  O.  23,  27  S.  E.  092,  and  the  defendant 
denies  the  title  of  the  peUtioner,  It  becomes 
necessary  for  him  to  show  title,  not  for  the 
purpose  of  enabling  him  to  recover  the  land, 
but  to  entitle  him  to  have  the  dividing  line 
between  him  and  the  defendant  located  and 
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eabibllshed.  Whether  thii  title  abould  be 
SQch  as  would  entitle  the  petitioner  to  recover 
fai  an  action  of  e^tment,  or  only  such  title 
as  wouJd  entitle  him  to  possession  as  against 
defendant,  need  not  be  decided  In  this  case, 
because.  If  the  plalnUCT  had  any  title,  It  seems 
to  have  been  derived  from  defendant 

Under  the  pleadings,  the  court  submitted 
two  issues:  (1)  "la  plalntlfT  the  owner  of 
the  land  described  in  section  1  of  his  com- 
plaint?" (2)  "Are  the  true  boundary  lines  be- 
tween plaintiff  and  defendant  those  set  out 
In  section  3  of  the  complaint?"  Both  of  these 
issues  were  answered  In  the  afflrmatlre.  It 
seems  to  us  that  it  was  not  necessary  to  snb- 
mlt  the  flrst  issue  as  a  distinct  proposition,  as 
the  title  -w&a  only  Incidentally  in  qoeatlon,  but 
that  it  would  Itave  been  sutHcleut  if  the  court 
had  charged  the  Jury  that  If  they  found,  from 
the  evidence,  that  the  petitioner  was  the  own- 
er of  the  land  mentioned  In  his  petition,  or 
was  In  posaesslon  of  the  same,  they  would 
proceed  to  locate  the  traundary  lines  between 
the  {HalntUC  and  defendant;  and  for  this  pur- 
pose It  seems  to  us  that  It  would  be  better  to 
iKoaden  tlie  second  issue  by  allowing  the  Jury 
to  locate  the  boundary  line,  whether  It  was 
where  the  petitioner  alleged  It  was,  or  oat. 
But  this  se^s  to  have  been  suffl<^ent  In  this 
case,  as  It  was  not  objected  to,  and  as  the 
Jury  found  that  the  dividing  line  was  where 
the  petitioner  alleged  it  to  be.  While  we  do 
not  think  it  was  necessary  to  submit  the  first 
Issue,  we  do  not  say  that  It  was  wnneous  In 
the  court  to  have  done  so. 

There  are  three  exoeptlona  tAken  the  de- 
fendant, neittier  one  of  which  can  be  sustaliH 
ed.  The  first  is:  "The  defendant  asked  the 
court  to  charge  the  Jury  that,  if  tbej  bdJeved 
all  of  ttae  evidence,  the  land  described  In  the 
allotment  of  the  homestead  covers  ttae  land 
described  in  the  petltim  of  plaintiff,  and  they 
should  answer  the  first  Issue,  'Ho.' "  This 
prayer  was  refused,  and  the  dtfendant  ex- 
cepted. This  prayer  could  not  have  been  giv- 
en, as  the  evidence  was  conflicting  as  to 
whether  it  did  or  not.  The  court,  among  oth- 
er things,  charged  the  Jury  "that  it  was  only 
necessary  to  show  possession,  and,  if  they 
ffKmd  that  the  plaintiff  was  in  possession  of 
the  land  described  In  the  petition,  they  would 
answer  the  first  Issue  'Yes.'  "  To  this  the  de- 
foidant  excepted.  It  seems  to  us  that  this 
was,  In  effect,  telling  the  Jury  that.  If  tb^ 
found  that  the  [>etItloner  was  In  possession  of 
the  land  described  In  the  petition,  that  was 
sufficient  evidence  of  ownership  to  entitle  the 
plaintiff  to  have  the  dividing  line  located. 
Tills  Is  within  the  express  iMrovIalons  of  the 
statute.  Ttae  court  also  charged  the  Jury  that, 
"upon  all  the  evidence,  they  abould  say  whore 
the  line  was."  To  this  the  defendant  except- 
ed.  This  exception  cannot  be  sustained. 

While  we  find  no  error  for  which  a  new 
trial  should  be  granted,  we  are  of  the  (pinion 
that,  as  title  to  not  an  Issue  In  proceedings  nm- 
der  this  statute,  the  Judgment  should  be  so 
reformed  as  to  leave  out  of  tt:  all  Mteicnce 


to  the  title  to  the  lands  described  In  the  pe- 
tition, and  should  only  provide  for  locating 
the  dividing  Hoe  between  plaintiff  and  defend- 
ant, as  provided  for  by  the  statute.  The 
Judgmoit,  thus  reformed,  will  be  affirmed. 
Modified  and  afflnned. 


WILSOX  V.  ALLEGHAJTY  CO-  et  at 
(Supreme  Coort  of  North  Carolina.   Feb.  21. 
1809.) 

Ikjunotios — Wbek  Qbantsd. 
To  authorise  an  Injuaction  In  cases  of  spe- 
ciiil  proceedinfs,  the  relief  sought  by  ininactWD 
must  be  subsidiary  to  the  relief  asked  in  the 
proceedings;  and  th«efore  a  proceeding  to  have 
lands  processioned,  tmder  chapter  22,  Acta  ISBQ, 
which  merely  locates  the  dividing  hnes,  cannot 
be  aided  by  an  injunction,  subsequently  asked 
for,  rettcaining  defendant  from  trespassing  on 
the  lands. 

Appeal  from  superior  court,  Hyde  cotm^: 
Brown,  Judge. 

Action  by  Eliza  T.  Wilson  against  the  Alle- 
ghany Company  and  others.  From  &  Judg- 
ment Cor  defendants,  plaintiff  appeals.  Af- 
firmed. 

Chas.  F.  Warren,  tor  appellant  John  H. 
Small  and  W.  B.  Rodman,  for  aiH>eileea. 

FURCHBS,  J.  In  July,  1808,  the  plaintiff 
commenced  a  special  proceeding,  against  the 
defo&dant  Alleghany  Company  and  otbers,  to 
have  her  lands  processioned  and  lines  estab- 
lished, under  chapter  22,  Acts  1893.  In  Au- 
gust, 1806^  and  while  the  above-mentioned 
proceeding  was  still  pendhig,  the  plaintia  ap- 
plied to  Judge  Brown  for  an  Injunction,  based 
imoB  affidavit  made  In  said  proceeding;  In 
which  she  alleged  that  the  defendant  com- 
pany was  committing  trespasses  upon  her 
lands,  by  catting  and  carrying  timber  there- 
from. This  prayer  for  injunction  was  de- 
nied, end  the  plaintiff  appealed. 

We  must  sustain  the  action  of  the  Judge  In 
refusing  to  grant  the  Injunction  prayed  foR, 
and  tot  the  reasons  assigned  by  him.  A 
Judge,  In  some  cases  of  special  proceedings 
pending  before  the  clerk,  may  grant  Injunc- 
tive relief,  as  ia  h^d  in  Hunt  v.  Sneed,  64 
N.  C.  176,  cited  and  aH>roved  In  Sprinkle  v. 
Hutchinson,  66  N.  C.  460.  But,  to  aathorin 
the  Judge  to  issue  Injunctions  In  cases  of  fe- 
cial proceedings,  the  rell^  sought  by  the  In- 
junction must  be  subsidiary  to  the  relief  aak- 
ed  In  the  special  proceedings.  Hunt  r.  Sneed. 
supra.  That  could  not  be  so  In  this  proceed- 
ing, which  gives  no  substantive  relief. — set- 
ties  no  rights  or  tities  to  property,— but  only 
locates  the  dividing  lioes  between  the  parties. 
Williams  v.  Hughes  (at  this  term)  32  £L  B. 
325.  So  the  injunction  could  not  be  In  aid 
of  any  reUsi  demanded  or  attalnaUe  In  the 
special  proceedings  to  locate  the  dividing  line 
between  the  parties,  under  chapter  22,  Acb* 
1803,  and  Hunt  v.  Sneed  does  not  aid  tbt 
plahitiff.  The  Jodgmoit  of  the  court,  refus 
Ing  tlie  Injiinctkin,  to  afflimed. 
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BABRtOKMAN  t.  If&RION  OIL  GO. 
(Supreme  Coart  of  Appeals  of  Wert  Virginia. 
Dec.  14.  1898.) 

Neoliobkob— Natitkal  Qas— Dbgrii  or  Garb  — 
DBPBOrrVB  ATmANOU — Btidbncb. 

1.  A  person  or  corporatton  engaged  in  fur* 
nisbin;  □stnral  ^s  to  staves,  heaters,  pipes,  etc.. 
for  purposes  of  dooiestic  light,  beat,  and  fuel 
in  a  dwdling  house,  is  bound  to  exerdse  such 
rare,  skill,  and  diligence  In  all  its  operations  aa 
i>  called  for  by  the  dettoKTt  dUBcultr.  and  dan- 
xeroDsnees  of  the  nature  of  the  business,  that 
injury  to  others  maj  not  be  caused  thereby; 
that  is  to  say,  if  the  delicacy,  difficulty,  and 
dancer  are  extraordinarily  great,  extraordinary 
sldU  and  diligence  is  required. 

2.  If  the  defendant,  so  fumislilng  such  fas, 
negligently  and  carelessly  suffer  and  permit  a 
greater  amount  of  pressure  of  said  gas  to  be 
farnbhed  tban  is  reastnaUy  proper  for  said 
pntpose,  by  reason  wlMreof  the  house  or  building 
being  BO  furnished  is  consumed  or  Injured  by 
fire,  resDlting  from  such  negligence,  the  defend- 
ant is  liable  in  damages  for  each  loss. 

3.  If  fluch  defendant  suffer  and  permit  its  reg* 
ulators  or  other  appliances  to  be  and  remain  for 
an  unreasonable  time  in  such  condition  that 
they  do  not  control  the  anicnmt  «nd  presmre  ot 
gas  so  tnmUied,  so  that  more  than  a  safe  and 
proper  amount  of  gas  is  so  famished,  tlie  defend- 
ant is  guilty  of  negligence,  and  liable  in  dam- 
ages for  injuries  proximately  caused  by  snch 
nefrttcence. 

4.  If  aaeh  injury  is  the  natnral  consetiDenoe 
of  such  negligence,  and  such  as  might  have  been 
foreseen  and  reasonably  anticipated  as  the  re- 
salt  of  snch  negligence,  then  each  negligence 
most  be  regarded  as  the  pnndauta  or  direct 
eaoae  of  the  injwy,  In  the  rtscnce  at  inCerren- 
ing  negligence. 

5.  The  mere  fact  that  a  building  so  famished 
with  gas  was  set  on  fire  frmn  the  gas  is  not 
snfficient  to  justify  tke  loference  tliat  an  'in<- 
creased  pressure  of  gas  caused  the  fire. 

6.  In  the  trial  of  an  action  against  a  corpora- 
tion so  fnmisUng  natnml  gas  to  «  dvelUng 
boasc,  for  damages  for  canang  the  destnietlon 
of  snch  house  br  <re  by  DogUxently  permittii^ 
too  great  a  pressure  of  gas,  it  is  not  competent 
to  proTe  by  a  witness  the  bare  fact  of  what  pres- 
snre  the  gauge  of  another  gas  company  umally 
indicated. 

{^labos  by  the  Oeart.) 

Error  to  circuit  court,  Monon^lla  coimty; 
J.  M.  Hagans,  Judge. 

Action  by  Franklin  Barrlckman  against 
the  Marion  Oil  Company.  Verdict  for  plain- 
tiff, and  defendant  brings  error.  Rerersed. 

A.  B.  FteaiBf  and  U.  N.  Aisett,  for  pfada- 
tUt  In  «Ror.  GoK  &  Baker,  for  defendant  In 
error. 

McWHORTES.  t.  Pranklhi  Barrlckman 
brought  his  action  of  trespaes  on  the  ease 
in  the  circuit  court  of  Monongalia  county 
against  thie  Marlon  OH  Oowpany,  claiming 
damages  for  the  destruction  of  a.  dwelling 
house,  owned  by  him,  by  fire,  occasioned  by 
the  n^Ugeoce  of  the  defendant  In  furnishing 
nataral  gas  at  said  house  for  domestic  pnr- 
poees.  On  the  18th  of  February,  1896,  de- 
fendant appeared,  and  demnmed  to  the  dec- 
laration, and  to  each  coont,  In  which  plaintiff 
Joined,  and  of  whlt^  the  court  took  time  to 
consider.  On  the  24th  ot  the  same  month  the 
court  orermled  tba  demorrer,  and  the  de- 


Cendant  pleaded  to  Ike  seneml  tnK  FUda- 
tlff  filed  an  anendcd  dodaoatlon,  when  de- 
fendant again  demnrred  to  plalntlff'e  vlmde 
dedaratlon,  and  to  each  count,  which  demur 
rers  were  orermled  by  the  court,  and  de> 
fendant  entmd  Ito  plea  of  not  gnU^  to  botb 
the  dedaiatfoa  and  the  amended  declaration. 
A  Jury  was  duly  Impaneled,  the  case  tried, 
and  on  the  20th  of  February,  1867,  the  Jury 
rendered  a  rerdlct  for  plaintiff,  and  aaeeaaed 
his  damages  at  $1,000.  Defendant  mored  the 
court  to  set  aside  tbe  verdict,  and  grant  It 
a  new  trial,  because  the  rwdlct  was  contrary 
to  the  law  and  the  erldenoe,  for  permitting 
improper  evidence  to  go  to  tbe  Jury,  for  ne- 
Jeedng  proper  and  material  arldenoe  offered 
by  defendant,  because  tbe  ooort  gare  aereral 
improper  instructlonB  on  behalf  of  the  plain- 
tiff, and  rejected  and  refused  to  gtre  proper 
Instructions  offered  by  defendant;  and  In  net 
giving  Inatructlonfl  aiAed  for  by  defendant  In 
tbe  form  as  prepared  by  defendant,  and  in 
modifying  and  making  changes  therein  and 
additions  thereto,  and  In  glTtaig  them  in  audi 
changed  and  modified  form;  wtalcb  motfon  to 
net  aside  the  rerdlct  and  ^ant  a  new  trial 
waa  overmled  and  denied,  and  defendant  ex- 
cepted, and  the  court  entered  a  Judgment  en 
said  verdict  against  tiie  defendant  Defend- 
ant took  nine  several  bills  of  exception, 
which  were  severally  signed,  seized,  and 
made  a  part  of  the  record.  The  deCeudaat 
applied  for  and  obtained  a  vrrlt.  of  error,  as- 
algnlng  as.  error  the  ovccniUBg  of  tbe  de- 
murrers to  the  dedaratlMi,  and  the  amended 
dedaratloD,  and  to  each  count;  the  perralb- 
ting  of  Improper  evidence  on  behalf  of  pUln- 
tXf  to  go  to  tbe  Jury,  aa  set  out  In  bills  of  ex- 
ception 6,  e,  7,  8,  and  9;  In  giving  plaintiff's 
Instructions,  and  each  of  them,  and  In  refus- 
ing defendant* a  tnstmctlona  8,  4,  5, 4^  7,  8,  9^ 
10,  11,  12,  and  13,  and  each  of  them;  and  In 
refusing  to  give  defendant's  instruction  No.  S 
In  the  form  prepared  and  requested  by  de- 
fendant, and  in  amending  the  same  by  asafc- 
Ing  addition  thneto  by  tbe  court,  and  In  giv- 
ing same  to  the  Jury  In  the  form  as  shown  bj 
blU  of  excepti<n  No.  4.  It  Is  claimed  that  the 
demurrer  to  the  declaration  and  to  each  count 
should  have  t>een  snstalned.  I^ere  are  three 
counts,  two  In  tiie  original  and  one  In  tbe 
amended  declaration;  and  It  la  claimed  by 
appellant  that  these  counts  axe  IncouMoat 
(especially  tbe  one  In  the  amended  declaxa- 
tlon)  with  those  contained  in  the  original  dec- 
laration. In  the  latter  (the  original)  It  la  aver^ 
red  that  the  dwelling  house  destroyed  was 
the  property  of  tbe  plaintiff,  and  makes  no 
mention  of  the  fact  tliat  It  was  occupied,  or 
In  poBsesslon  of  a  tenant  or  agent.  In  the 
amended  declaration  tt  Is  averred  to  be  the 
property  of  and  owned  by  plaintiff,  while  It 
la  In  the  possession  of  one  Milton  Rlnebart, 
as  the  lessee  thereof,  and  from  the  idaintUt 
It  la  no  leas  the  property  of  plaintiff,  being 
In  the  possession  of  plaintiff  by  his  tenant, 
than  If  tbe  possession  was  bdd  by  him  In 
person,  and  tbe  third  oonnt»  or  amended  de»' 
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laration,  Is  simply  to  show  the  manner  of 
the  possession  of  the  owner  of  the  property, 
and  Is  an  eminently  proper  count  It  is  In- 
sisted that  because  It  Is  averred,  In  sub- 
stance, In  ail  the  counts,  that  it  was  the  duty 
of  defendant  to  control  and  regulate  the 
quantity  and  pressure  of  gas  In  such  manner 
that  only  such  quantity  and  pressure  as  was 
necessary  for  fuel  and  domestic  heat  for  said 
dwelling  house  should  be  furnished,  the  de> 
murrers  should  have  been  sustained  that  the 
degree  of  diligence  set  forth  in  each  count  is 
greater  than  is  required  by  law.  Appellant 
says  that:  "If  It  can  be  claimed  that  be- 
cause natural  gas  Is  a  very  dangerous  sub* 
stance,  etc.,  and  that,  under  certain  circum- 
stances, more  than  ordinary  care  can  be  re- 
quired of  a  person  or  company  furnishing  it, 
such  a  rule  would  not  apply  In  this  case, 
as  It  Is  shown  the  appellant  only  bad  what 
is  known  as  a  'high-pressure  line*  for  Its  own 
use,  and  that  the  appellee  and  a  few  other 
householders  In  a  small  vlUage  were  allowed 
to  connect  therewith  for  their  own  accom- 
modation by  means  of  their  own  gas  line,  call- 
ed a  'service  line,'  and  which  was  as  much 
a  'gas  line'  as  was  the  appellant's  main." 
Tills  may  all  be  well  said  in  the  course  of 
the  trial  on  the  merits  of  the  case,  but  not  on 
demurrer.  It  nowhere  appears  In  the  decla- 
ration that  defendant  bad  only  what  Is  known 
as  a  "high-pressure  line"  for  Its  own  use, 
and  a  few  householders  connected  with  It 
for  their  own  accommodation.  Jhe  theory 
of  the  declaration  is  that  defendant  was  In 
possession  of  certain  wells  producing  nat- 
ural gas,  and  was  engaged  In  the  business  of 
furnishing  gas  through  its  pipe  lines  to  con- 
sumers for  fuel  and  domestic  heating  pur- 
poses for  consideration,  and  it  is  averred 
that  It  was  so  furnishing  such  gas  to  the  said 
dwelling  house,  the  property  of  said  plaintiff, 
under  contract,  for  valuable  con^deratlon, 
and,  being  so  engaged,  it  was  the  duty  of  de- 
fendant to  property  control  and  regulate  the 
quantity  and  pressure  of  the  said  natural 
gas  so  far  as  same  was  necessary  for  fuel 
and  domestic  heat,  which  should  be  so  fur- 
nished by  It  to  and  for  said  dwelling  house; 
and  then  It  Is  averred  that  on  the  day,  etc., 
and  at  the  county  of  Monongalia,  the  defend- 
ant wrongfully,  negligently,  and  unlawfully 
caused,  suffered,  and  permitted  the  said  nat- 
ural gas  to  run,  flow,  and  pass  out  of  and 
from  the  said  wells  producing  natural  gas, 
ind  out  of  and  from  the  said  lines  of  pipe, 
machinery,  and  apparatus  of  which  the  de- 
fendant was  possi'ssed,  In  and  into  and 
through  the  said  burners,  heaters,  stoves, 
grates,  pipes,  lines  of  pipe  of  plaintiff  (which 
were  averred  to  be  In  good  n>pnlr,  and  flt  for 
the  purposes  for  which  they  were  used),  In 
80  great  snd  large  quantities,  and  with  so 
great  a  pressure,  that  the  said  burners,  heat- 
ers, etc.,  of  plaintiff  were  then  and  there 
forced  open,  broken,  thrown  apart  and  burst 
and  by  reason  thereof  the  said  great  and 
Urge  QuantltleB  of  gas  did  escape  and  pass 


out  of  said  pipes,  burners,  etc.,  In  and  Into 
the  said  dwelling  house,  and  was  Ignited, 
burned,  and  exploded  by  the  fires  then  and 
there  lawfully  kept  and  being  in  the  burn- 
ers, heaters,  etc.,  by  which  means  the  said 
house  was  burned  and  destroyed.  "The  ob- 
ject of  the  declaration  is  to  set  forth  the  facts 
which  constitute  the  cause  of  action  so  that 
they  may  be  understood  by  the  party  who  is 
to  answer  them  by  the  jury,  who  are  to  as- 
certain the  truth  of  the  allegatloos,  and  the 
court  who  Is  to  pronounce  judgment"  Hogg; 
PI.  &  rrae,  8  140;  Bems  v.  Coal  Co.,  27  W. 
Va.  285;  Snyder  v.  Electrical  Co.,  43  W.  Va. 
661,  28  8.  E.  783.  The  declaration  In  tbe  case 
at  bar  Is. sufficient  and  the  coart  did  not  err 
In  overruling  the  demurrers. 

The  second  assignment  is  that  the  conit 
erred  in  permitting  the  evidence  mentioned  in 
appellant's  bills  of  escpptlon  numtiered  5.  fi, 
7,  8,  and  9.  and  In  each  of  them,  to  go  to  the 
jury.  That  contained  in  bill  No.  n  relates  to 
certain  questions  asked  witness  Mrs.  Berry, 
who  lived  some  300  or  400  yards  from  the 
bouse  that  was  destroyed,  and  that  was  fur 
nlshed  with  gas  from  tbe  same  pipe  line. 
Witness  was  asked  what  the  gas  pressure 
was  that  day,  at  her  home,  about  the  time  of 
the  fire,  and  shortly-  before.  She  stated  that 
it  was  very  high;  that  she  burned  K  In  the 
cooking  stove  in  the  kitchen.  "How  high 
was  it,  and  what  did  you  do  at  your  bouse. 
Mrs.  Berry?"  Answer:  "Weil,  when  1  went 
out,  the  stove  was  red  hot  and  the  wall  was 
burning  behind  the  stove."  She  was  asked 
to  describe  to  the  jury  how  the  gas  was  act- 
ing in  the  kitchen  stove,  and  what  It  was  do- 
ing. Answer:  "Why  the  gas—  The  stove 
was  red  hot  and  it  was  burnt  behind  the 
stove  when  I  went  out"  She  also  said:  "I 
first  throw ed  water  on  the  fire,  I  guess."  Also 
certain  testimony  of  E.  O.  Weidman,  who 
was  supplied  with  gas  at  his  blacksmith  shop, 
from  the  same  line,  and  200  or  2S0  yards 
from  the  Barrlckman  house  that  was  burned, 
where  he  was  asked:  "How  was  the  pres- 
sure at  your  house  that  day  at  the  time,  or 
sliortly  before,  tbe  fire?"  Answer:  "The  gsR. 
I  think,  was  stronger  than  usuaL"  Also  the 
same  bill  sets  forth  certain  questions  asked 
of  witness  Mrs.  Rosa  Sutton,  who  lived  about 
100  yards  from  the  Barrlckman  bouse,  and 
was  furnished  gas  from  the  same  main,  wbs 
was  asked  to  state  what  the  condition  of  tbe 
gas  pressure  was  about  tbe  time,  or  shortly 
before,  the  house  was  burned.  Answer:  "It 
was  very  high.  Was  over  the  stove  at  work, 
and  It  was  so  high  that  it  shook'  the  stove 
lids,  and  I  got  out  of  the  way  of  it  I  turned 
it  ofF,  and  then  went  to  the  other  fires,  and 
could  not  get  it  regulated,  and  I  turned  It  otf 
from  tbe  bouse.  When  I  beard  of  the  fire,  I 
turned  It  off  from  the  house."  Plaintiff's 
counsel  also  propounded  the  foor  following 
questions  to  the  same  witness,  and  receiveil 
the  Collowiug  answers,  as  set  out  In  said  bill 
No.  5:  "Q.  Where  did  you  go  from  the  dwdl- 
Ing?  A.  To  the  store.   Q.  How  was  It  there? 

Digitized  by  Google 


W.  Vo.) 


BAURICKMAN  t.  MARION  OIL  CO. 


32» 


A.  Jast  the  same  as  In  the  honae.  Q.  What 
was  the  conditltMi  of '  the  gaBllgbts  la  the 
store?  A.  Well,  so  high  they  blowed  out  Q. 
When  you  went  to  the  stove  In  the  kitchen, 
how  was  the  gas  acting?  A.  I  said  that  I 
was  trying  to  regulate  it  1b  the  stove,  and 
went  to  the  sitting  room,  and  could  not  reg- 
ulate It  there,  and  came  back  to  the  store, 
and  turned  It  off  from  the  grate."  Also  wit- 
ness Charles  Hall,  minister  of  the  Methodist 
Protestant  Church,  who  lived  alraut  100  yards 
from  the  house  that  burned,— two  bouses  be- 
tween them.  Witness'  house  was  supplied 
with  natural  gas  from  tbe  same  main  which 
furnished  the  Barrictcman  house,  and  he  was 
asked:  "What  was  tbe  condition  of  the  gas, 
and  where  were  you?"  Answer:  "I  was  sick 
that  morning,  lying  on  a  cot  in  the  room 
where  one  of  my  flres  waa  I  kept  two  Area, 
one  In  the  store  and  sitting  room.  My  brother 
was  with  me.  He  was  reading  by  the  fire. 
Noticed  the  flre  come  on.  I  thought  he  didn't 
notice  it,  as  he  was  reading,  and  I  spoke  to 
him,  and  directed  the  flre  to  be  turned  lower. 
Tbe  pressure  seemed  higher  than  usuaL" 
Also,  In  tbe  same  bill,  witness  Jacob  Bar- 
rickman,  who  lived  126  or  ISO  yards  from 
tbe  bouse  that  burned,  and  was  supplied 
with  gas  from  tbe  same  main  line,  and  got 
home  about  half  past  11  o'clock,  day  of  tire, 
was  asked:  "Now,  Mr.  Barrickman,  when 
you  came  borne,  what  was  the  pressure  In 
your  house?  A.  Well,  I  guess,  when  I  came 
home,  It  seemed  to  be  higher  than  usual.  Q. 
I  will  get  you  to  state  to  tbe  Jury  what  the 
pressure  and  condition  of  the  gas  was  about 
tbe  time  the  fire  broke  out  In  the  Barrickman 
house,  and  shortly  before.  A.  Well,  1  guess 
about  11,  or  between  11  and  12  o'clock.  It 
?ame  on  very  strong,  high  pressure,  stronger 
than  it  usually  came  on  in  the  store  building 
there."  This  testimony  so  excepted  to  refers 
to  the  condition  of  the  gas  as  to  the  force  and 
pressure  at  the  time  of  tbe  fire;  no  regulator 
an  the  main  pipe  Intervening  between  tbe 
house  burned  and  houses  occupied  or  referred 
to  by  tbe  witnesses.  Appellant  cites  tbe  case 
of  Emerson  r.  Gaslight  Co.,  3  Allen,  410,  to 
sustain  its  position.  That  case  is  not  applica- 
ble. It  was  for  damages  sustained  by  slck- 
aeas  Introduced  and  suffered  in  a  certain 
building  by  inhaling  the  gas  that  escaped  into 
Lhe  bouse,  but  evidence  that  the  lumatra  of 
another  house  were  made  sick  in  consequence 
3f  Inhaling  the  gas  that  escaped  Into  their 
bouse  from  the  same  defect  in  defendant's 
;>)pes  was  held  inadmissible.  "The  evidence 
should  be  limited  to  the  effect  of  tbe  gas  upon 
Lbose  who  hold  in  common,  and,  under  simi- 
lar circumstances,  inhaled  It."  Hunt  r.  Gas- 
light Co.,  8  Allen.  168.  The  condition  and 
pressure  of  the  gas  In  the  neighboring  houses 
it  tbe  time  of  tbe  flre,  there  l>eiag  no  inter- 
k'enlng  regulator  or  hindrance  to  the  force  of 
tbe  gas  t>etween  the  burned  house  and  the 
>tbi<r  houses  mentioned,  would  clearly  Indi- 
."ate  what  It  was  at  tbe  house  of  plaintiff,  and 


I  see  no  valid  objection  to  the  answering  ot 
the  quesdona. 

Bill  of  exceptions  No.  3  relates  to  tbe  testi- 
mony of  plaintiff,  which  refers  to  what  took 
place  between  plaintiff  and  Charles  J.  Meeks, 
an  employe  of  defendant,  who  had  been  ask- 
ed by  plaintiff  to  go  to  tbe  bouse,  and  see  if 
the  fixtures  were  safe;  complaint  having  been- 
made  about  a  leak  of  gas.  Witness  was  ask- 
ed and  answered  questions  as  follows:  "Q. 
What  was  done  in  referrace  to  the  leak?  A. 
He  called  my  attention  to  the  leak,  and  saysr 
'It  Is  not  safe,'— tbe  way  Charlie  spoke  to  me-r 
and,  says  I,  'Charlie,  If  it  Is  not  safe,  I  want 
you  to  take  the  gas  out  of  tbe  house  until 
you  know  it  Is  safe.'  I  told  him  to  shut  the 
gas  out  of  our  house  until  he  knowed  it  was 
safe.  Q.  State  whether  or  not  It  was  repaired 
after  that  A.  It  was  repaired  after  that. 
Q.  State  whether  or  not  Meeks  approved  of  It 
after  It  was  repaired.  A.  He  did."  Appellant 
Insists  that  It  owed  no  duty  to  appellee  in  ref- 
erence to  service  line  and  gas  fittings  In  the- 
house  and  about  the  store,  and  that  anything 
that  Meeks  did  towards  repairing  them  was 
done  for  and  as  tbe  employe  of  appellee,  or 
for  bis  accommodation,  and  neither  bis  acts 
nor  declarations  would  bind  appellant  Meeks 
testified  that  he  was  not  the  agent  of  defend- 
ant; that  he  was  an  employe,  a  laborer.  It 
is  true,  he  did  ao  much  of  skilled  work  for 
defendant  as  to  connect  the  service  pipes  with' 
the  main  line,  whk:h  was  bis  only  duty  con- 
nected therewith;  but,  as  alleged  In  tbe  decla- 
ration, plaintiff  was  tbe  owner  of  and  put  In 
the  pipes,  burners,  etc.,  in  his  house,  by  him- 
self, or  bis  tenant,  and  it  was  bis  duty  to  keep' 
tbe  same  In  good  otAer  and  repair.  Meeks 
was  only  the  sgent  of  defendant  in  the  Ihie 
of  bis  duties  in  Its  employ,  and  could  not  be 
called  to  tbe  service  of  another  without  the 
consent  of  defendant,  and  It  was  Improper  to- 
admit  as  testimony  before  tbe  Jury  what 
Meeks  told  plaintiff  in  relation  to  tbe  condi- 
tion and  repairs  of  the  fixtures  of  plaintiff  in 
his  house  and  on  his  premises. 

Bill  of  exceptions  No.  7  relates  to  the  evi- 
dence of  E.  O.  Weedman,  who  was  asked' 
what  the  gauge  at  tbe  regulator  showed  the 
pressure  to  be  at  tbe  time  of  the  fire,  tbe 
bouse  still  burning,  but  nearly  burned  down, 
answered,  "The  band  was  on  the  other  side 
of  the  pin,"  and  witness  was  asked  "wheth- 
er that  gauge  registered  more  than  ISO 
pounds,  or  whether  that  was  all  it  could  reg- 
ister." He  answered,  "There  was  only  180- 
pounds  marked  on  it"  Witness  bad  stated 
that  once  In  a  while  for  probably  six  months- 
back  he  bad  gone  to  the  register,  aud  gener- 
ally looked  at  what  It  stood  at,  and  the- 
best  that<he 'could  remember,  outside  of  the 
one  time  he  bad  mentioned,  he  had  seen  It  as 
low  as  16  pounds  and  as  high  as  40  or  50; 
and  was  osked  and  answered  the  following 
questions:  "Q.  From  that  time  on  up  to 
the  flre,  when  you  examined  the  gauge, 
about  what  would  tbe  preMnm  stand  at? 
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A.  Well,  I  have  saw  tt  as  low,  I  ^esB.  Q.  i 
Usually  about  what,  ordinarily?  You  have 
seen  ft  as  low  ae  that,  and  as  high  aa  that 
About  what  waa  It  usnally?  A.  I  suppose 
midway  between,  1  reckon."  To  which  ex- 
ceptions were  taken.  Also  the  following 
questloDS  and  answers  propounded  to  and 
given  by  witness  Reuben  Layten  (Included  In 
same  bill  of  exceptions):  "Q.  Whether  or 
not  you  examined  it  ou  that  day,  and  what 
it  registered?  A.  I  went  over  and  looked  at 
It,  after  the  fire  was  all  over.  Q.  How  short- 
ly afterwards?  A.  It  might  hare  been  two 
hours.  Q.  Mr.  Laytan,  was  part  of  the 
house  still  burning?  A.  Yes,  sir;  there  was 
fire  there  yet  when  I  went  there.  Q.  Mr. 
Laytan,  how  did  that  gauge  register?  A. 
80  pounds,  when  I  went  there."  This  exam- 
ination of  witnesses  was  on  the  matter  of 
the  flow  of  the  gas,  and  referred  to  the  reg- 
ister of  defendant  at  Its  regulator;  and, 
while  It  was  a  little  after  the  Are,— an  honr 
or  two,— It  was  corroboration  of  witnesses 
who  bad  testified  to  the  fact  of  an  extraor* 
dlnary  flow  of  gas  at  and  Immediately  be- 
fore the  time  of  the  fire;  and  I  think  the  tes- 
timony was  competent,  as  well  as  that  tend- 
ing to  show  what  the  flow  hfA  been  tor  some 
time  before. 

BUI  of  exceptions  No.  8  relates  to  testi- 
mony of  witnesses  J.  M.  Gregg  and  Samuel 
McOara.  Gregg,  an  employe  of  the  Union 
Improvement  Company,  engaged  In  furnish- 
ing natural  gas  for  fuel,  light,  and  heating 
in  the  TiciDlty  of  Morgantown,  had  been  em- 
ployed in  the  office  about  four  years,  and 
was  asked,  "I  will  get  you  to  state  to  the 
Jnry  what  that  pressure  Is  customarily,** 
and,  by  the  court,  "What  pressure  Is  usually 
contained  In  gas  lines  that  furnish  gas  for 
domestic  use?*  Answer:  "I  can  only  speak 
from  the  gauge  In  one  office.  All  the  exam- 
Inatlons  there  I  made  of  that  gauge  'show 
from  a  half  to  a  pound;  sometimes  a  little 
lower  than  a  half  a  pound,  hi  cold  weather." 
Witness  McGara  was  asked  and  answered 
the  following  questtons,  to  which  exceptions 
were  taken,  as  shown  In  said  bill  No.  8: 
"Q.  I  will  get  you  to  state  to  the  jury  what 
pressure  is  used  by  you,  or  is  necessary  to 
operate  an  oil  well,— what  pressure  without 
fire  and  without  steam.  A.  Well,  30  pounds 
pressure  is  enough  to  pump  a  well.  Q.  Mr. 
McGara,  from  your  experience  in  the  gas 
businesB,  I  will  get  you  to  state  whether  or 
not.  In  your  Judgment,  30,  or  40,  or  60,  or  60, 
or  80,  or  180  pounds  of  gas  on  the  service 
line  to  dwelling  house—say  %  to  %  Inch 
pipes— Is  dangerous.  A.  I  would  not  let 
that  go  into  a  house."  These  two  witnesses 
were  examined  as  experts.  Gregg  had  been 
employed  as  bookkeeper  In  a  gas  office,  and, 
as  stated  by  himself,  could  only  speak  from 
the  gauge  in  this  office.  Said  he  was  not  an 
expert;  did  not  claim  to  know  what  pres- 
sure would  be  dangerous.  It  Is  not  compe- 
t«t  to  prove,  in  this  case,  the  bare  fact  of 


[  what  the  gauge  of  some  other  gas  company 
might  show,  unless  accompanied  by  scien- 
tific oplanatlons  or  expert  testimony  show- 
ing Its  relevancy;  hence  the  evidence  of 
Gregg  should  not  have  been  admitted.  Wit- 
ness Samuel  McGara  had  large  experience, 
and  could  be  considered  an  expert  in  the  use 
of  gas,  aa  welt  as  the  handling  and  control- 
ling of  it,  and  his  testimony,  excepted  to. 
taken  in  connection  With  the  rest  of  his  tes- 
timony, is  not  exceptionable,  and  It  was 
properly  admitted. 

The  ninth  bill  of  exceptions  relates  to  the 
introduction  by  plaintiff  of  a  receipted  gas 
bill  made  by  defendant  against  E.  O.  Weed- 
man,  dated  January  1,  1898,  for  "the  use  of 
gas  as  per  contract  to  February  Ist.  1886. 
$S."  This,  I  presume,  was  Introduced  to 
prove  the  fact  that  defendant  was  furnish- 
ing gas  for  consideration.  This  bill  was 
made  quite  nine  months  after  the  injury 
complained  of,  and  I  fall  to  see  the  relevancy 
of  It,  even  If  it  were  a  transaction  between 
defendant  and  plaintiff.  Instead  of  a  stran- 
ger. Its  admission  was  an  error;  yet,  I 
think,  harmless. 

At  the  request  of  appellee,  the  court  gave 
to  the  Jury  the  f(^owing  tnstructionB,  num- 
bered 1,  2,  8,  4,  e,  7,  8,  10,  11,  12,  13,  and  14: 
"(1)  The  jury  Is  Instructed  that  a  corpora- 
tion or  person  futnlshlng  natural  gas  to  the 
stoves,  beaters,  burners,  pipes,  lines  of  pipe, 
machloery,  or  apparatus  of  another,  to  be 
used  for  the  purpose  of  domestic  heat  and 
fael  In  a  dwelUug  house,  Is  bound  to  exercise 
such  care,  skill,  and  diligence  In  all  Its  <^>era- 
tlons  as  is  called  tor  by  the  delicacy,  diffi- 
culty, and  dangeronsnesB  of  the  nature  of  its 
business,  in  order  that  Injury  may  not  be 
occasioned  to  othen;  that  is  to  say,  if  the 
danger,  delicacy,  and  difficulty  is  extraordi- 
narily great,  extraordinary  skill  and  dili- 
gence is  required.  (2)  Tbe  Jury  is  instructed 
that  It  was  the  duty  of  tbe  defendant,  as  It 
Is  of  all  Incorporated  companies  which  are 
Invested  for  their  own  profit  and  advantage 
with  the  great  and  Important  privilege  of 
supplying  a  community  with  natural  gas  for 
private  habitation,  to  be  used  as  fuel  and  do- 
mestic heating,  to  exercise  such  cere,  dili- 
gence, and  skill  in  the  conduct  of  its  busi- 
ness as  is  proportioned  to  the  danger  or  risk 
to  the  property  of  others.  (3)  The  Jury  Is  in- 
structed  that  If  they  believe  from  the  evi- 
dence that  at  the  time  of  the  alleged  injury 
and  burning  of  the  plnlntlfTs  dwelling,  men- 
tioned In  the  declaration,  the  defendant,  for 
a  valuable  consideration,  was  furnishing  nat- 
ural gas  to  the  stoves,  grates,  burners,  heat- 
ers, pipes,  lines  of  pipe,  machinery,  or  ap- 
paratus used  for  the  purpose  of  fnel  and  do- 
mestic heat  In  and  about  said  dwelling,  and 
that  the  defendant  negligently  and  carelessly 
suffered  and  permitted  a  greater  amount  of 
pressure  of  said  gas  to  be  furnished  than  la 
proper  for  said  purpose,  and  that  by  reason 
thereof  the  plaintiff's  said  dwelll^  how 
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waa  conaumed  by  fire,  then  the  jary  must 
find  for  tbe  plaintiff,  and  aaaeas  his  dam- 
ages occasioned  hy  such  burning.  <4)  Tbe  Jury 
is  instructed  that  If  they  believe  Crom  the 
evidence  that  natural  gas  Is  a  very  danger- 
ous, volatile,  and  explosive  substance,  then 
the  person  or  corporation  who  furnishes  it 
for  valuable  consideration  to  the  stoves,  heat- 
ers, burners,  pipes,  lines  of  pipe,  niacblnery, 
or  apparatus  of  another,  for  the  purpose  of 
fuel  for  domestic  heat,  most  use  such  care, 
skill,  attention,  and  diligence  In  order  that 
no  greater  amonnt  or  pressure  thereof  shall 
be  so  furnished  than  Is  proper  to  be  furnished, 
and  In  order  to  prevent  Injury  to  the  person 
or  property  of  others,  as  Is  prc^ortloned  to 
tbe  danger  of  such  substance."  "(6)  If  the 
Jury  believe  from  the  evidence  that  natural 
gas  is  an  extremely  dangerous  substance,  and 
that  the  defendant,  at  the  time  of  the  burn- 
ing alleged  In  the  declaration,  was  furnishing, 
for  a  valuaUe  consideration,  such  gas  to  the 
heaters,  burners,  stoves,  grates,  pipes,  lines 
of  pipe,  machinery,  or  apparatus  of  the  plain- 
tiff, for  the  purpose  of  using  such  gas  as  fuel 
for  domestic  heat  in  and  alwut  the  dwdling 
bouse  mentioned  in  the  declaration  at  the 
tJme  of  such  burning,  then  it  was  the  duty  of 
the  defendant  under  the  law  to  use  such  care, 
diligence,  and  skill,  both  In  providing  proper 
machinery,  regulators,  and  apparatus,  work, 
labor,  and  attention,  in  order  to  cwitnrf  such 
gas,  and  the  amount  of  pressure  furnished  to 
auch  dwelling  bouse,  as  Is  In  due  proportion 
to  tbe  nature  of  the  substance  used.  (7)  If 
the  jury  believe  from  the  evidence  that  tbe 
defendant;  at  the  time  of  the  alleged  burn- 
ing of  tbe  dweUlng  house  of  the  plaintiff, 
mentioned  In  the  declaration,  was,  for  a  val- 
oaUe  consideration,  furnishing  natural  gas 
CO  said  dw^lng  house  or  to  the  macbinwy 
and  apparatus  used  In  and  about  said  dwell- 
ing house,  for  the  purpose  of  burning  natural 
gas  for  domestic  heat  and  fuel,  as  mentioned 
in  tbe  declaration,  and  that  the  said  defend- 
ant at  tbe  time  of  such  boniing  n^Ugently 
failed  to  provide  all  such  appliances,  legn- 
lators,  and  machinery  as  were  reas^maUy  neo> 
esaary  to  control  the  amount  and  pressure 
of  tbe  gaa  so  famished,  then  such  failure  Is 
negligence  on  the  part  of  the  defendant,  and 
It  is  liable  for  such  damage  to  the  property 
of  another  as  was  the  direct  result  of  such 
negligence.  (8)  Tbe  Jury  Is  Instructed  that  if 
ft  believes  from  the  evidence  that  at  the  time 
of  tbe  burning  of  the  dwelling  house  of  the 
plaintiff,  alleged  in  the  declaration,  the  de- 
fendant, for  a  valuable  consideration,  was 
famishing  to  and  for  the  machinery  and  ap- 
paratus In  and  about  said  dwelling  house,  for 
tbe  purpose  of  domestic  beat  and  fuel,  a  sub- 
stance known.as  'natural  gas,'  and  that  at  the 
time  of  such  burning  the  defendant  permit- 
ted and  suffered  Its  regulator  or  regnlaton  to 
be  in  such  condition  that  It  or  they  did  not 
control  the  amonnt  and  pressure  of  the  gas 
so  fmnished,  and  that  it  bad  permitted  and 
SDffend  Ita  regulators  to  remain  m  such  con- 


dition for  at  least  three  or  four  months  prior 
to  the  time  of  said  burning,  and  that  more 
than  a  safe  and  proper  amount  of  gas  was  so 
furnished,  then  the  defendant  la  guilty  of  neg- 
ligence, and  it  is  liable  to  the  plalntltC  for  any 
damages  occasioned  to  him  directly  caused  by 
such  negligence."  "(10)  The  jury  la  Instruct- 
ed that  If  they  believe  from  the  evidence  that 
the  defendant  was  guilty  of  the  negligence 
or  carelessness  charged  in  the  declaration, 
and  that  the  Injury  complained  of  was  the 
natural  consequence  of  such  negligence  or 
carelessness,  and  such  as  might  have  been 
foreseen  and  reasonably  anticipated  as  the  re- 
sult of  such  negligence  or  carelessness,  then 
such  carelessness  or  negligence  should  be  re- 
garded by  the  juiy  as  the  proximate  or  di- 
rect cause  of  the  injury.  (11)  The  Jury  is  In- 
structed thnt  the  burden  of  proving  contrib- 
utory negligence  rests  with  the  defendant, 
but  the  jury  may  look  to  all  the  evidence  of- 
fered by  both  parties  to  determine  the  ques- 
tion of  contributory  negligence.  (12)  The  jury 
is  instructed  that  remote  negligence  on  the 
part  of  the  plalutift  or  those  occupying  the 
house  In  tbe  declaration  mentioned  at  the 
time  of  the  alleged  burning  will  not  prevent 
the  plalotlfT .  from  recovering  for  an  Injury 
for  the  destruction  of  his  property  imme- 
diately caused  by  the  negligence  of  the  de- 
fendant. (18)  The  jury  Is  hiBtructed  that  the 
negligence  on  the  part  of  the  plaintiff.  In  or- 
der to  defeat  of  Itstif  his  recovery,  must  be 
a  proximate  cause  of  the  Injury.  (14)  The 
Jury  Is  instructed  that  the  negligence  of  the 
plaintiff,  Barrickman,  or  his  tenant,  Rlnehart, 
In  this  case,  which  preclude  a  recovery,  is 
wh«re.  In  the  presence  of  a  seen  danger,  he 
omits  to  do  what  prudence  requires  to  be 
done  under  tbe  circumstances  for  the  protec- 
tion of  his  property,  or  does  some  act  Incon- 
sistent with  its  preserratlon.  Where  the  dan- 
^r  is  not  seen,' but  merely  anticipated,  or 
dependent  upon  future  events,  such  as  the 
futore  continuance  of  the  defendant's  negli- 
geacB,  plaintiff  is  not  bound  to  guard  against 
it  by  refraining  from  his  usaJ  course,  being 
otherwise  a  prudent  one,  in  the  management 
of  his  property  and  business."  To  which  ap- 
pellant excepted  by  bill  of  exceptions  No.  2. 
The  argument  against  the  giving  of  most  of 
these  Instructions  is  the  same  as  that  used 
on  the  demurrer.  Appellant  Insists  titat  un- 
der tbe  averments  of  the  declaration,  as  well 
as  the  instructions,  too  high  a  degree  of  care 
and  diligence  Is  required  of  appellant  In  the 
handling  of  the  gas;  that  there  Is  a  proper 
rule  for  each  case  as  it  arises;  and  It  Is  in- 
sisted that  in  this  case  it  Is  that  of  ordinary 
care  and  diligence. 

In  Bems  v.  Coal  Co.,  27  W.  Va  285  (Syl. 
point  7),  It  is  held  that:  "'Negligence'  and 
'ordinary  care*  are  correlative  terms.  What 
constitutes  ordinary  care  depends  on  the  cir- 
cumstances of  each  particular  case.  It  Is 
such  care  as  a  person  of  ordinary  prudence 
would  nercise  under  the  clrcnmstanoas." 
Wbat  are  tbe  drcnmstancn  of  tbla  partlc- 
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ular  case?  Appellant  was  engaged  In  the 
business  of  transporting  and  furnisbing  to 
consamers  an  article  of  trade  and  traffic  of 
tbe  most  delicate,  explosive,  and  luflammable 
nature,  and  very  dangerons,  and  the  care  and 
diligence  of  appellant  must  be  commensurate 
with  the  danger  Incident  to  the  handling  of 
the  commodltr.  Appellant  cites  Bartlett  v. 
Uasllgbt  Co.,  122  Mass.  '2m,  to  show  that  ap- 
pellee's instructions  12,  13,  and  14  especially 
were  bad,  where  It  was  said:  "The  Jury,  in 
the  main  part  of  the  chaise,  had  been  told 
that  the  burden  of  proof  was  on  the  plaintttl 
to  show  afflrmatiTely  'that  the  injury  was  oc- 
casioned by  tbe  negligence  of  the  servants  of 
the  defendant  company,  and  that  in  no  ma- 
terial degree  did  the  negligence  of  the  tenant 
of  the  plaintiff  contribute  to  that  injury. 

*  *  *  The  question  is,  was  either  of  these 
parties  negligent  or  not?   If  either,  which? 

*  •  •  The  plalntlCt  must  satisfy  you  upon 
tbe  whole  eTldence,  by  a  fair  preponderance 
of  evidence,  that  be  was  In  the  exercise  of 
Such  care  as  a  prudent  man  might  reasonably 
be  expected  to  exercise  under  the  circumstan- 
ces, and  that  the  explosion  was  caused  by 
the  negligence  of  the  defendant'  The  com- 
pany Is  liable  in  damages  'If  the  plalntifTs  ten- 
ant was  in  tbe  exercise  of  due  care.'  "  Instmc- 
tI<Hi  12  was  not  proper  to  be  given,  because  It 
was  not  applicable.  In  tbe  very  nature  of  tbe 
case  at  bar,  as  disclosed  by  tbe  record,  plain- 
tjflTs  negligence,  if  guilty  of  any,  was  not  re- 
mote, but  proximate;  and  tbe  Instruction  was 
misleading.  No.  13  is  tbe  law  In  that  case, 
as  laid  down  by  tbls  court  in  Snyder  t.  Rail- 
road Co..  11  W.  Va.  14  (Syl.  point  7),  discuss- 
ed by  the  court  on  page  37.  Tbe  nature  of 
that  case  differs  very  materially  in  many  re- 
spects from  tbe  case  at  bar,  and  1  can  scarce- 
ly see  how  It  can  be  made  to  apply  here,  un- 
less there  shonld  be  added  to  It,  "unless  tbe 
danger  was  such  as  no  prudent  man  ought  to 
rislE."  With  these  qualifying  words  It  might 
have  been  given.  Appellee's  InstmctionB  Nos. 
3,  7,  and  8  should  not  have  been  given,  be- 
cause  "they  present  a  certain  hypothesis  [tbe 
negligence  of  defendant],  and  make  tbe  case 
tnm  wholly  on  it,  disregarding  another  hy- 
pothesis [contributory  negligence]  fairly  aris- 
ing on  tbe  evidence."  Industrial  Uo.  r. 
Scbultz,  43  W.  Va.  470,  27  S.  E.  255  (Syl.  point 
9);  McKelvey  v.  Railway  Co.,  3S  W.  Va.  600, 
14  S.  E.  2«1  (Syl.  point  8).  Instruction  No. 
10  is  subject  to  very  much  the  same  criticism, 
and  should  not  have  been  given  without  add- 
ing to  It,  "in  tbe  absence  of  intervening  neg- 
ligence," or  something  to  the  same  effect. 
Ttie  other  instructions  of  appellee  were  prop- 
erly given. 

Appellant  asked  tbe  Instructions  Nos.  1  to 
13,  Inclusive,  which  (leaving  out  No.  8)  are 
referred  to  In  bill  of  exceptions  No.  3,  and 
are  as  follows:  "(1)  The  plaintiff,  in  order 
to  recover  In  this  suit,  must  satisfy  the  Jury 
by  a  preponderance  of  testimony  that  the  de- 
fendant was  guilty  of  negligence,  and  that 
meb  negligence  caused  the  injury.  0!)  The  I 


mere  fact  that  the  house  of  tbe  plaintiff  was 
set  on  fire  Is  not  sutUclent  to  Justify  the  in- 
ference that  an  Increased  pressure  of  gas 
caused  tbe  fire.  (3)  If  the  Jury  believe  from 
the  evidence  that  the  plaintiff  and  his  tenant. 
Milton  Rmehart,  or  either  of  them,  bad 
knowledge  some  time  prior  to  tbe  burning  of 
the  plalntifTs  house  that  tbe  pressure  ot  gas 
in  tbe  defendant's  lines  was  uneven  and  vari- 
able-greater at  some  times  tlian  at  others.— 
and  If,  by  reason  of  such  uneven  and  varia- 
ble pressure,  it  was  dangerous  to  use  the  gas 
from  said  line  for  lighting  and  heating  tbe 
dwelling  bouse  owned  by  the  plaintiff  and 
occupied  by  Milton  Hlnebart,  then  tbe  plain- 
tiff was  guilty  of  negligence  In  permitting  tbe 
same  to  be  used  therein;  and  if  the  Jury  be- 
lieve that  tbe  fire  which  destroyed  said  house 
was  caused  by  an  uneven  and  variable  pres- 
sure of  gas,  he  cannot  recover  damages 
against  the  defendant  for  the  injuries  sus- 
tained. (4)  If  tbe  Jury  tKlleve  from  the  evi- 
dence that  tbe  plaintiff  and  bis  tenant.  Mil- 
ton  RInebart,  or  either  of  them,  had  knowl- 
edge, prior  to  the  burning  of  said  bouse,  ttut 
tbe  pressure  of  gas  In  defendant's  lines  wds 
variable  and  uneven,  and  that  tbe  tenant  left 
the  gas  burning  in  said  bouse  during  his  ab- 
sence and  tbe  absence  of  bis  family  there- 
from, on  tbe  day  and  at  tbe  time  of  tbe  so 
leaving  of  tbe  gas  burning  durl:^  his  and 
bis  family's  absence  from  tbe  bouse,  this 
was  negligence  on  tbe  part  of  the  tenant 
which  negligence  of  the  tenant  is  to  be  Im- 
puted to  tbe  plaintiff,  and  tbe  plaintiff  can- 
not recover  In  this  action.  (5)  If  tbe  Jury 
believe  from  the  evidence  that  at  the  time  of 
the  fire  which  destroyed  plaintiff's  house  there 
was  an  unusual  pressure  of  gas,  as  described 
in  tbe  declaration,  and  that  said  gas,  with 
unusual  force,  came  into  tbe  pipe  and  ap- 
pliances and  to  tbe  burners,  valves,  and  fit- 
tings on  tbe  plaintiff's  premises,  and  thus  In- 
creased the  quantity  of  gas  where  the  same 
was  to  be  consumed,  yet  the  plaintiff  cannot 
recover  If  tbe  Jury  further  believe  from  the 
evidence  that  the  pipe,  valves,  flttlngs,  and 
appliances  placed  cm  the  plaintitTs  premlst^s 
for  the  purpose  of  conducting  said  gas  from 
the  defendant's  line  to  said  house  were  not 
in  good  order  and  repair,  and  were  at  the 
time  of  tbe  fire  unsafe  for  tbe  use  and  con- 
sumption of  said  gas,  and  that  by  reasoo 
thereof  the  said  gas  escaped,  or  the  qnaotlty 
thereof  being  burned  was  increased,  and 
caused  the  destruction  of  said  house.  (6)  If 
the  Jury  believe  from  tlie  evidence  that  tbe 
plalntifTs  tenant  Milton  RInehart  was  guilty 
of  negligence  in  tbe  placing  or  maintaining 
on  said  leased  premises  the  pipe,  valves,  fit- 
tings, and  appliances  which  made  the  con- 
nection to  conduct  said  gas  from  defendant's 
main  Into  the  house  on  said  leased  premises 
In  an  unsafe  condition,  and  in  not  keeping 
and  maintaining  said  pipe,  valves,  flttlngs. 
and  appliances  In  good  order  and  repair,  and 
In  proper  and  sate  condition  for  tbe  use  and 
consumption  of  tbe  gas,  and  that  bj  reason 
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ot  which  unsafe  condition  of  said  pipe,  Talves, 
fittings,  and  appliances  said  bouse  was  set 
on  Are,  and  destroyed,  by  means  of  an  explo- 
sion of  said  gas,  or  by  means  of  increased 
heat  or  the  escape  of  gas,  occasioned,  in  whole 
or  in  part,  by  such  unsafe  and  defective  pipe, 
Talres,  fittings,  and  appliances,  the  negligence 
of  the  tenant,  MUton  Kinehart,  should  pre- 
vent the  plaintiff  from  recovering  in  this  ac- 
tion, and  the  Jury  should  find  for  the  defend- 
ant. (7)  If  the  Jury  believes  from  the  evi- 
dence that,  at  the  time  of  the  flre  which 
destroyed  the  plalntitTs  house,  Milton  Kine- 
hart, the  plaintiff's  tenant,  was  guilty  of  neg- 
ligence In  not  keeping  and  maintaining  pipes, 
valves,  fixtiirea,  and  appliances  placed  on  the 
premises  of  the  said  plaintiff  for  the  purpose 
of  conducting  the  said  gas  from  the  defend- 
ant's main  Into  the  said  dwelling  house  on 
said  premises  In  good  order  and  repair,  and  if 
the  said  negligence  of  the  said  tenant,  in 
whole  or  in  part,  caused  or  occasioned  the  in- 
Jury  complained  of  and  described  In  the  decla- 
ration In  this  caose,  the  plaintiff  cannot  re- 
cover, and  the  Jury  should  find  for  the  de- 
fendant." "(9)  If  the  Jury  brieve  from  the 
evidence  that  the  bouse  of  the  plaintiff,  de- 
scribed in  the  declaration,  was  by  the  defraid- 
ant  furnished  and  supplied  with  gas  on  the 
application  of  Milton  Blnehart,  the  plaintiff's 
tenant,  and  that  such  gas  was  conducted  from 
the  defendant's  main  or  gas  line  to  said  house 
by  means  of  pipe,  valves,  fittings,  and  ap- 
pliances laid  and  furnished  by  said  tenant, 
with  the  consent  of  the  plaintiff,  and  that 
pursuant  to  a  promise  made  by  said  tenant 
that  he,  said  tenant,  would  keep  and  main- 
tain said  pipe,  valves,  fittings,  and  appliances 
necessary  and  proper  for  the  safe  use  and 
consumption  of  said  gas  In  good  order  and 
repair,  and  that  the  fire  which  consumed  the 
plaintUTs  bouse  was  caused  by  an  explosion 
of  the  gas  In  satd  house,  or  by  any  other 
means  resulting  from  the  escape  or  leakage 
of  said  gas,  or  the  negligent  manner  of  tak- 
ing care  of  or  using  the  same  after  leaving 
the  defendant's  main,  the  plaintiff  cannot  re- 
cover, and  the  Jury  should  find  for  the  de- 
fendant. (10)  If  the  Jury  t>elleves  from  the 
evidence  that  the  injury  complained  of  by 
the  plaintiff  In  his  declaration  resulted  from 
a  cause  which  neither  the  plaintiff  nor  defend- 
ant knew  of,  and  of  which  the  defendant 
could  not,  by  the  exercise  of  ordinary  care 
and  prudence,  have  foreseen  or  known,  the 
Injury  would  be  the  result  of  accident,  and 
for  which  the  defendant  would  not  be  re- 
sponsible, and  the  Jury  should  find  for  the 
defendant.  (11)  Unly  ordinary  care  and 
prudence  was  required  of  the  defendant  In 
[he  conduct  of  its  business  and  In  the  man- 
agement of  the  gas  line  described  In  the 
declaration,  and.  If  the  Jury  belleres  from  the 
evidence  that  the  defendant  exercised  ordi- 
nary oar°  and  prudence  In  the  delivering  of 
Its  gaa  through  the  pipe  Hue  into  the  service 
line  of  the  plaintiff  or  his  tenant  leading  to 
the  honae  which  was  destroyed,  then  the 


plaintiff  cannot  recover  for  the  injury  com- 
plained of.  (12)  If  the  Jury  believes  from  the 
evidence  that  the  defendant  had  upon  Ittf 
gaa  line  from  which  it  delivered  gas  to  the 
plaintiff  for  use  in  his  house,  gas  regrulators 
in  good  order  and  sufficient  to  control  the  pres- 
sure and  quantity  of  gas,  and  that  the  plain- 
tiff used  ordinary  care  in  having  Its  gas  line 
and  said  regulators  inspected  and  kept  in 
good  working  order  and  safe  condition,  and 
that  said  regulators  were  so  inspected  with- 
in an  hour  w  less  of  the  time  of  the  acci- 
dent complained  of  In  the  declaration,  and 
found  to  be  In  good  order,  and  working  prop- 
erly, and  the  gas  properly  regulated  and  con- 
trolled thereby,  and  that  from  some  unknown 
cause  said  regulators,  or  one  of  them,  after 
said  Inspection,  and  before  said  fire,  became 
temporarily  and  suddenly  obstructed  in  some 
unknown  way,  which  caused  them,  or  either 
of  them,  to  cease  to  work,  or  regulate  said 
gaa,  and  by  reason  of  which  the  quantity  and 
pressure  of  gas  was  enormously  and  sudden- 
ly increased  to  a  high  pressure,  which  oc- 
casioned the  Injury  complained  of  in  the  dec- 
laration, the  defendant  Is  not  responsible  for 
such  accident,  and  the  plaintiff  cannot  recov- 
er In  this  action.  (18)  The  jury  Is  instructed 
that  in  this  case  negligence  Is  the  ground  ot 
the  plaintiff's  action,  and  that  It  therefore 
rests  upon  the  plaintiff  to  trace  the  fault  of 
hl8  injury  to  the  defendant,  by  provhig  neg- 
ligence upon  the  part  of  the  defendant,  and 
tor  this  purpose  he  must  show  the  circum- 
stances under  which  the  lujujry  occurred;  and 
If  from  these  circumstances  so  proven  by 
the  plaintiff,  and  from  all  the  evidence,  in- 
cluding the  evidence  of  the  defradant.  It  ap- 
pears that  the  fault  of  the  Injury  was  mu- 
tual, or,  in  other  words,  that  the  n^llgence 
is  fairly  imputable  to  the  plaintiff  or  bis  ten- 
ant, the  plaintiff  cannot  recover." 

Appellant's  instructions  Xoe.  1  and  2  were 
given.  As  to  Nob.  3  and  4,  In  my  view  of  the 
case,  they  are  too  sweeping.  It  is  a  fact 
known  to  all  who  have  any  knowledge  of 
natural  gas  that  the  pressure  is  uneven  and 
variable,  greater  at  some  times  than  at  oth- 
ers, which  facts  are  also  abundantly  shown 
in  the  evidence  In  this  case;  and  by  reason  of 
such  variable  pressure  It  Is  more  or  less  dan- 
gerous to  use  it;  and,  If  instruction  No.  3  is 
proper  to  be  given,  contributory  ne^lgence 
would  have  to  be  presumed  In  every  case  of 
this  character.  I  think  It  simply  tends  to 
confuse  and  mislead  the  Jury;  and,  if  No.  4  Is 
proper,  then  In  no  instance  could  a  consumer 
leave  hig  house  with  the  gas  turned  on  to  any 
extent  without  being  guilty  of  contributory 
'  negligence  in  case  of  destruction  of  his  prop- 
I  erty  from  the  gas.  However,  a  majority  of 
I  the  court  holds  Ho.  3  to  be  good,  and  that  the 
same  should  have  been  given,  and  that  No.  4 
was  properly  rejected.  As  to  instructions 
Nob.  6,  6,  7,  and  9,  there  was  evidence  tending 
to  prove  that  the  fixtures  of  plaintiff,  espe- 
cially those  connecting  the  gas  with  the  stove 
where  the  fiie  originated,  were  not  well  pat 
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la,  as  shown  by  tbe  erldence  of  Robert  and 
Ofaailes  Barrickmau,  who  did  the  work;  that 
It  was  probably  not  a  ^ood  Job,  or  well  done, 
and  that  Dr.  Rlnefaart  the  tenant,  had  notice 
thereof;  and  also  tending  to  show  that  such 
fixtures  were  not  In  good  order  and  repair, 
and  were  not  safe.  In  view  of  the  evidence 
tn  tbe  case,  said  last-named  Instructions  were 
Impn^riy  rejected.  Appellant's  Instructions 
10, 11,  and  12  are  drawn  upon  appellant's  the> 
ory  of  "ordinary  care"  only  beliv  Incombent 
upon  It,  and  were  proper^  rejected  as  pre* 
sented,  and  should  not  haTe  been  given  nnless 
"ordinary  care"  was  so  qualified  in  said  lo- 
stmctlons  to  be  "such  care  as  is  required  by 
the  dangerous  character  of  natural  gas."  In- 
struction No.  13  Is  the  law  as  laid  down  by 
Oooley  on  Torts  (page  803,  side  page  STS). 
He  says:  'The  plaintiff  must  show  tbe  dr- 
cumstances  under  which  the  Injury  occurred, 
and  if,  from  these  cfnnimstances,  It  appears 
that  the  fault  was  mutual,  or,  In  other  w<ad8, 
that  contributory  negligence  is  fairly  Imputa^ 
ble  to  him,  he  has,  by  showing  than,  dlsproT* 
ed  his  right  to  recoTcr;"  and  adds:  "ITiere 
Is  a  legal  presumption  against  negligence,  up- 
on which  he  Is  at  libera  to  rely,  thus  casting 
the  burden  of  showing  contributory  negli- 
gence upon  the  defendant"  Tbe  Instruction 
is  In  conaonanee  with  plalntlCTs  Instruction 
No.  11  "that  the  burden  of  proving  contribu- 
tory ne^gence  rests  with  the  defendant  but 
the  Jury  may  look  to  all  the  evidence  offered 
by  both  parties  to  determine  the  question  (tf 
contributory  negligence";  and  ^ould  have 
been  given.  Gerity's  Adm'x  r.  Haley,  20  W. 
Va.  98,  11  a.  E.  901,  and  Carrico  r.  Hallway 
00.,  89  W.  Va.  88,  1«  S.  E.  671  (Syl.  point  7). 

Instruction  No.  S,  which  is  made  the  sub- 
ject of  bill  of  exceptions  No.  4,  Is  as  follows: 
"<8)  If  the  Jury  believe  from  the  erldence 
that  the  house  of  the  plaintiff  described  In  the 
dedaratlon  was  by  the  defendant  furnished 
and  supplied  with  gas  upon  the  application  of 
the  plataittfC's  tenant  Milton  Rinehart  and 
that  such  gas  was  conducted  from  the  defend- 
ant's main  or  gas  line  to  the  said  house  by 
means  of  pipe,  valves,  fittings,  and  appliances 
laid  and  furnished  by  the  said  tenant  with 
the  consent  of  the  plaintiff,  and  tbat  such 
gas  was  famished  upon  the  promise  of  the 
aald  tenant  that  be  would  keep  and  maintain 
said  pipe,  valves,  fittings,  and  appliances  In 
good  order  and  repair,  the  Jnry  Is  Instructed 
that  it  was  tbe  duty  of  the  philntlff,  or  his 
tenant,  Milton  Rinehart,  to  see  that  the  pipe, 
valves,  fittings,  and  appliances  and  fixtures 
on  the  premises  of  tbe  i^alntlff  described  In 
the  declaration,  and  which  conducted  the  gas 
tr<m  tbe  defendant's  gas  line  to  the  premises 
of  the  plalntttf ,  were  kept  in  good  order  and 
repair,  and  in  proper  and  safe  condition  for 
the  use  and  consumption  of  gas  on  the  prem- 
ises and  In  the  house  of  the  plaintiff;  and  If 
the  Jury  believes  from  the  evidence  tbat  such 
plpea,  valves,  fittings,  and  appliances  which 
made  the  connectioiu  neceasaiy  ta  conduct 


said  gas  from  the  defendant's  gaa  Une  to  aald 

IHremises  were  not  at  the  time  of  the  bvro- 
Ing  of  tbe  plaintiff's  bouse,  In  good  ordo:  and 
repair  and  safe  condition  for  the  cmisnmpticMi 
of  such  gas,  and  tbat  tbe  fire  whii^  destroyed 
the  plalnttfTs  house  was  caused  from  gaa, 
and  that  such  fire  was  caused  by  escape  or 
leakage  of  such  gas,  or  the  negligent  manna 
of  taking  care  of  or  using  the  same  after 
leaving  tbe  defendant's  main  or  gas  line,  the 
plaintiff  cannot  recover,  even  If  the  defend- 
ant was  negligent  as  claimed  by  tbe  plaintiff 
in  his  declaration."  For  the  same  reasons 
given  above  Cor  granting  instructions  6,  6.  7, 
and  9,  this  No.  8  should  bare  l>een  given  as 
presented,  and  without  tbe  modlfleatlon  by 
the  court  as  given. 

For  the  reasons  herein  given,  there  Is  error 
in  tbe  Judgment  complained  of,  and  tbe  same 
is  reversed  and  annulled,  the  v«dlct  of  tbe 
Jury  set  aside,  and  the  case  remanded  to  the 
circuit  ooort  tot  a  new  trial  to  be  had  HwrdB. 


WOODWARD  LUMBER  CO.  r.  TRIPOD 
PAINT  CO. 
(Supreme  Court  of  Oeorgla.  Feb.  S,  1899.) 

Appbal — Rsvisw— Nbw  Trial. 
There  was  some  evidence  authorising  the 
v«*dict;  and,  the  case  having  hem  fairly  sab- 
mitted  to  tbe  jury,  the  discretion  of  the  trial 
judge  in  overruling  the  motion  for  a  new  trial 
will  not  be  controlled. 
(Syllabus  by  the  Court) 

Error  from  dty  court  of  Atlanta;  J,  D 

Berry,  Judge. 

Action  between  the  Woodward  Lumber 
Company  and  the  Tripod  Paint  Company. 
From  the  Judgment  tbe  lumber  company 
brings  error.  Affirmed. 

Hamilton  Douglas,  for  plaintiff  In  error. 
W.  D.  Ellis.  Jr.,  for  defendant  In  error. 

PER  OURIAM.  Judgmoit  affirmed. 


BROWN  V.  ETTATB. 
(Supreme  Court  of  Oeorgia.  Jan.  81,  18B0.) 
Crimiital  Law — Afpbal. 

The  verdict  was  amply  sustained  by  the  er- 
ldence, and  the  rnllnga  complained  of  were  not 
of  such  B  character  as  to  require  the  grantinf: 
of  a  new  trial. 
(Syllabus  by  tbe  Court) 

Error  from  snperior  court  Talbot  county; 
W.  B.  Butt  Judge. 
W.  S.  Brown  was  convicted  of  crime,  and 

brings  error.  Affirmed. 

J.  J.  Bull,  C.  J.  Thornton,  and  J.  H.  Wor- 
rlll.  for  plaintiff  In  error.  8.  P.  GUbert,  Sol. 
Gen.,  and  J.  M.  Terrell,  Atty.  Gen.,  for  Ote 

State. 

PER  CURIAM.  Judgment  affirmed. 
LITTLE,  J.,  absent  on  account  of  alAneas 


Digitized  by  Google 


LANIEE  V.  STATE. 


886 


TBJASLET  V.  STATE. 
(Supreme  Gourt  of  Georgia.  Jan.  8t  1890.) 
Cbihikal  XiAW— Ikbtbdltions— EmtiHCB  or  Ao- 

CCBED. 

1.  Under  previous  roIiDgB  of  this  court,  it  Is 
not  error  on  the  inrt  of  the  preeiding  jadge,  aft- 
er hflTiny  properly  charged  the  jury  in  reference 
to  the  prisoner's  statement,  and  after  Isatructing 
the  jnrr  that  they  may  believe  that  statement, 
in  vrtuue  or  in  part,  to  the  exdusitm  of  the 
sworn  testioKiny,  to  add,  "remembering  it  Is  not 
under  oatli,  and  does  not  subject  bim  to  the 
penalty  incident  to  n  sworn  witness."  Poppell 
T.  State,  71  Ga.  276;  King  t.  State,  77  Ga. 
T34. 

2.  An  examination  of  the  record  does  not  di»- 
close  that  the  jndge  erred  in  charging  the  jury, 
or  in  mling  on  the  admissibility  of  eTidence,  of 
which  cfMBplaittt  Is  made  In  the  motion  for  new 
trial;  tnd,  aa  the  Terdict  is  amply  supported 
the  eTldcnce,  the  judgment  la  affirmed. 

(Syllabus  by  the  Court) 

Error  from  soperior  court,  Elbert  county; 
Seaborn  Reese,  Judge. 

Ed  Teasley  was  conrleted  of  crime,  and 
brings  error.  Affirmed. 

J.  N.  Woriey,  for  plalutUf  In  error.  R.  H. 
Lewis,  SoL  Gen.,  and  Harrison  ft  Bryan,  for 
tlie  State. 

TER  CURIAM.  Jndffment  afirmed. 


FORD  T.  STATE. 
(Snprene  Court  of  Georgia.  Jan.  SI,  1890.) 
Criminal  Law~appb4l. 
Hie  eridence  anthoriied  the  rerdict  and 
thet*  was  no  error  In  refnring  to  grant  a  new 
trial. 

rSrllabns     the  Goort) 

Error  from  city  conrt  of  Uacon;  J.  P. 
Rosa,  Jadge. 

J.  W.  Ford  was  convieted  of  crime,  and 
brings  eiTor.  Affirmed. 

J.  W.  Preston  and  M.  H.  Ayer,  for  plaintlfF 
in  error.  Robt  Hodges,  Sol.  Gen.,  for  the 
State. 

FBR  CURIAM.  Judgment  afOrmed. 

Decided  by  the  First  division,  temporarily 
composed  of  LITTLE,  FISH,  and  LEWIS, 
JJ.;  the  remaining  Justices,  because  of  sick- 
ness, not  participating  in  the  declBl<Hi. 


LESTER  T.  STATE. 

(Supreme  Court  of  Georgia.    Feb.  1,  1899.) 

BuKOi.ABr  —  Evii>ESoa  —  PoassBSiow  of  Stolbs 
CtoooB. 

On  the  trial  of  an  indictment  tot  burglary, 
the  pOBseswon  by  the  defendant  of  goods  taken 
from  the  house  at  the  time  of  the  burglarious 
entry  may  be  shown,  and  will  have  more  or  less 
w^ght  according  to  the  recency  of  the  possesslcm 
and  the  explanation  given  of  such  possession. 
Such  poasesaion  cannot,  howerer,  in  any  case, 
be  sufficient  to  support  a  verdict  of  guilty,  un- 
less the  breaking  and  entering  be  clearly  shown. 
(SyllabiiB  by  the  Conrt) 


Brn»r  from  superior  court,  O^ettaorpe  coun- 
ty; Seaborn  Reese,  Judge. 

Edward  Lester  was  convicted  of  burglary, 
and  brings  error.  Reversed. 

Sam  L.  Olive,  for  plaintiff  In  error.  B.  H. 
Lewis,  SoL  God.,  and  Haxtlaan  &  Bryan,  for 

the  State. 

LITTLE,  J.  We  reverse  the  Judgment  of 
the  court  below  becanse  the  record  In  the 
case  does  not  show  sufflci«it  evidence  to  sup- 
port the  flndlng  of  the  jury.  To  maintain  a 
convkHon  for  the  offense  of  burglary,  it  is 
absolutely  essential  that  proof  of  the  break- 
ing and  entering  be  made.  It  is  not  at  all 
necessary  for  the  character  of  evidence  which 
establishes  the  corpus  delicti  to  be  positive 
and  direct;  but  it  Is  necessary  that  the  cor- 
pus delicti  be  shown  by  evidence  which  is 
legal,  admissible,  and  which  establishes  the 
fact  beyond  a  reasonable  doubt.  If  one  be 
found  in  the  recent  possession  of  goods  sbowD 
to  have  been  stolen  from  the  house  at  the 
time  of  the  breaking  and  mtering,  such  pos- 
session Is  sufficient  to  connect  the  person  in 
possession  with  the  perpetration  of  the  <tf- 
fense.  But  It  is  not,  of  Itself,  conclusive. 
Jones  V.  State  (Ga.)  31  S.  R  574.  In  this  case 
there  were  no  external  or  Internal  evidences 
that  the  house  was  broken.  The  theory  of  the 
state  was  that  It  was  entered  by  the  unlock- 
ing of  the  door  by  some  person  unauthorized, 
but  there  was  no  proof,  direct  or  circumstan- 
tial, that  such  was  the  case,  other  than  from 
the  fact  that  the  property  was  stol^  from  the 
house,  and  apparently  no  other  entry  could 
have  been  made  than  by  the  means  of  un- 
locking the  door.  The  loss  of  the  property 
seems  to  have  been  relied  on  as  a  proof  of  the 
entry,  and  the  possession  of  the  defendant  to 
be  taken  as  a  fact  sufficient  to  authorize  his 
conviction  of  the  breaking  and  entering.  This 
is  not  sufficient  As  it  is  necessary,  when 
the  recent  possession  ot  goods  stolen  from  the 
house  at  the  time  of  a  burglarious  entry  is 
relied  on,  to  connect  the  defendant  with  such 
entry,  the  breaking  and  entering  must  be 
clearly  shown  before  the  circumstance  of  pos- 
seEslon  can  In  any  way  connect  the  defendant 
with  the  offense  charged.  Judgment  revers- 
ed. All  the  Justices  concurring. 


LANIER  V.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  1,  1899.) 
Assault  with  Intent  to  Mcrdbb— Isstructions. 

On  the  trial  of  one  charged  with  the  offense 
of  an  assault  with  intent  to  mnrder,  it  is  error 
for  the  court  to  charge  the  jury,  "If  the  defenij- 
ant  cut  his  wife  with  a  weapon  likely  to  pro- 
duce death,  with  malice,  under  such  drcumstan- 
ces  as  would  have  made  him  guilty  of  murder, 
had  death  ensued,  then  I  charge  you  that  he 
would  be  guilty  of  the  offense  of  an  assault  with 
Intent  to  murder."  And  while  this  error  is  not 
entirely  cured  by  further  instructions  of  the 
court  to  the  effect  that  the  use  of  the  deadly 
weapon  would  not  of  itself  authorise  the  Infer- 
esee  of  malice,  and  tfiat  the  Jury  would  de- 
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termine  the  existence  of  malice,  or  not,  from 
the  character  of  the  assault  and  the  intent  vitb 
wliich  it  was  made,  ret  when  it  clearly  appears 
from  tlie  nndispnted  testimony  that  the  gnilt 
of  the  accused  was  thoroaably  established,  and 
where  there  is  nothing  either  in  the  testimony 
or  in  the  prisoner's  statement  which  conid  possi- 
bly authorize  any  inference  that  there  was  not 
an  intent  to  kiil  under  circumstances  that  malie 
it  an  aggravated  case  of  an  aasanlt  with  intent 
to  murder,  this  court  will  not  rerene  the  judg- 
ment of  the  court  below  in  orermling  the  mo- 
tion for  a  new  trial  because  of  error  in  the 
charge  aboTe  quoted. 
(Syllabus  by  the  Court) 

Brror  from  superior  court,  Owlnnett  conn- 
i7;  N.  L.  Hutchlas,  Jndge. 

Andrew  Lanier  was  convicted  of  on  as- 
sault with  Intent  to  murder,  and  brings  er- 
ror. Affirmed. 

John  R.  Cooper  and  Oscar  Brown,  for 
plalntlir  In  error.  0.  H.  Brand,  Sol.  Gen.,  for 
the  State. 

LEWIS,  J.  Andrew  Lanier  was  tried  In 
Gwinnett  superior  court  under  an  Indictment 
charging  bim  with  the  crime  of  an  assault 
with  intent  to  murder,  was  convicted,  and 
excepts  to  the  Judgment  of  the  court  overrul- 
ing his  motion  for  a  new  trial.  Briefiy  stat- 
ed, the  uncontradicted  evidence,  as  shown  by 
the  record,  la  as  follows:  The  person  alleged 
tto  have  been  assaulted  was  the  wife  of  the 
accused.  The  accused  seems  to  have  become 
■angered  on  account  of  her  talking  with  an- 
other man  at  or  near  a  church  In  the  county 
where  Ihe  crime  was  alleged  to  have  been 
committed.  He  made  an  assault  upon  her 
with  a  razor,  cutting  her  three  times;  one  of 
the  wounds  inflicted  being  in  the  neck,  and 
came  very  nearly  resulting  In  her  death,— 
lacking,  according  to  the  physicians  who  ex- 
amined the  wound,  only  the  thickness  of  pa- 
per In  severing  an  artery,  which,  If  cut, 
would  necessarily  have  resulted  in  death. 
The  wounds  were  large  and  deep,  extending 
several  Inches.  There  was  further  testimony 
that  the  defendant  had  been  drinking  some 
that  day,  but  was  not  drunk  at  the  time  of 
the  assault.  Just  prior  to  the  assault  the  ac- 
cused threatened  the  life  of  his  wife,  by 
stating  that  he  Intended  "to  cut  her  damned 
bead  off."  The  following  Is  the  defendant's 
statement:  "At  the  time  I  was  said  to  do 
this,  I  did  not  Intend  to  do  anything  of  the 
kind.  I  didn't  Intend  to  hurt  her,  though  I 
did  hurt  her  In  some  way." 

The  only  ground  In  the  motion  for  a  new 
trial  that  merits  any  consideration  whatev- 
I'l-  is  exception  to  the  following  charge: 
-"Gentlemen  of  the  Jury,  If  the  defendant  cut 
bis  wife  with  a  weapon  likely  to  produce 
death,  with  malice,  under  such  circumstan- 
oes  as  would  have  made  him  guilty  of  mur- 
der.  bad  death  ensued,  then  I  charge  you 
that  he  would  be  guilty  of  the  offense  of  as- 
sault with  intent  to  murder.**  In  the  certlfl- 
■cate  of  this  ground  of  the  motion,  the  court 
gave  the  following  explanation  with  refer- 
ence to  the  charge  Just  quoted:  "Tlie  court 


charged  that  the  mere  use  of  a  deadly  weap- 
on would  not  of  itself  authorize  the  infer- 
ence of  malice,  and  tiiat  the  Jury  would  de- 
termine the  existence  of  malice,  or  not,  from 
the  character  of  the  assault,  and  the  intent 
with  which  it  was  made." 

The  charge  of  the  court  flrst  above  qaoted 
Is  clearly  error.  It  is  based  upon  the  idea 
that  when  an  assault  Is  made  upon  one,  with 
malice,  with  a  weapon  likely  to  produce 
death,  under  such  circumstances  as  would 
have  made  it  murder,  bad  death  ensued,  then 
the  Jury,  as  a  matter  of  law,  were  compelled 
to  find  that  the  assault  was  made  with  an  in- 
tent to  kill.  Such  a  presumption  of  an  in- 
tent to  kill  does  follow  when  a  homicide  has 
been  committed,  because  the  purpose  of  the 
;  law  is  to  hold  the  slayer  responsible  for  the 
I  consequences  of  bis  act,— not  the  consequen- 
ces which  might  have  ensued,  but  those 
which  actually  do  ensue.  But,  when  death 
does  not  ensue  from  an  assault  made  with  a 
;  deadly  weapon,  there  is  no  foundation  for 
:  such  a  presumption,  the  main  ground  of 
:  which  is  the  killing  itself.  An  intent  to  kill 
is  a  necessary  element  to  constitute  tbe  of- 
fense of  an  assault  with  Intent  to  murder. 
I  An  assault  may  be  made  with  a  deadly  weap- 
on, ami  with  malice,  yet  at  tbe  same  time 
I  not  made  with  an  intent  to  kill.  Whether 
I  there  existed  such  an  Intent,  or  not.  Is  a 
j  question  of  fact  for  tbe  Jury.  In  order  for 
I  the  law  to  infer  an  Intent,  there  must  have 
;  been  a  killing.  This  principle  has  been  so 
thoroughly  established  In  the  following  cases 
decided  by  this  court  that  any  further  dls- 
cnsslon  on  the  subject  la  entirely  unneces- 
sary: Gilbert  v.  State.  90  Ga.  691.  16  S.  E. 
6S2;  Gallery  v.  State,  92  Ga.  463.  17  S.  E. 
863,  and  authorities  cited  In  both  cases.  Nor 
can  we  say  that  tbe  explanation  given  by 
the  court  entirely  relieves  the  charge  except- 
ed to  of  error.  The  judge  states  that  he 
further  Instructed  the  jury  that  the  use  of  a 
deadly  weapon  would  not  of  itself  authorixe 
the  Inference  of  malice,  and  that  the  Jury 
would  determine  the  «^xistence  of  malice,  or 
not,  from  the  character  of  the  assault,  and 
tbe  Intent  with  which  It  was  made.  But 
tbe  question  is  whether  or  not  the  use  of  a 
deadly  weapon  under  circumstances  likely  to 
produce  death  would  necessarily  require,  as 
a  matter  of  law,  that  the  jury  should  Infer 
an  intent  to  kill.  While  we  think  the  chnrge 
complained  of  was  error,  yet  we  do  not  think 
this  error  of  law  Is  of  such  a  nature  as  to 
require  the  grant  of  a  new  trial,  in  the  light 
of  the  record  before  us.  The  testimony  In 
behalf  of  tbe  state  leaves  no  room  what- 
ever for  doubt  that  tbe  accused  made  an 
assault  upon  bis  wife  with  an  intent  to  kill 
her,  and  under  circumstances  that  would 
hare  made  It  a  most  aggravated  case  of  mur- 
der, had  death  ensued.  From  the  brief  state- 
ment that  he  made  in  his  own  behalf,  there 
Is  no  effort  whatever  to  excuse  or  Justify 
tbe  deed,  but  merely  to  state,  in  explanation 
of  the  crime,  that  be  was  drlnkfoff  at  tbfc 
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time,  and  did  not  Intend  to  hurt  ber.  The 
^rant  of  a  new  trial  could  not,  legally  or 
rightly,  result  In  any  other  rerdict-than  that 
found  by  the  jury.  There  being  no  room, 
therefore,  to  donbt  the  guilt  of  the  defend- 
ant, we  cannot  say  that  the  charge  complain- 
ed of  operated  with  prejudice  or  Injury 
against  the  prisoner.  It  would  seem  a  mere 
farce  In  Judicial  procedure  to  grant  a  new 
trial  iQ  such  a  case,  when  the  only  legal  and 
proper  effect  of  siich  a  course  would  be  the 
same  verdict  by  another  Jury.  This  court 
bas  In  several  cases  committed  Itself  to  the 
doctrine  that  it  does  not  necessarily  follow, 
even  In  a  criminal  case,  that  a  new  trial  will 
be  granted,  notwithstanding  there,  may  be 
palpable  errors,  either  in  the  charge  of  the 
court  to  the  Jury,  or  In  the  admission  or  re- 
jection of  testimooy.  Pascal  v.  State,  77  Ga. 
596,  8  S.  E.  2;  Perry  v.  State,  102  Ga.  366. 
30  S.  E.  903;  Luby  T.  State,  102  Ga.  633,  29 
8.  E.  494. '  Judgment  efflrmed.  AU  Hie  jiw- 
tices  coDcurrtng. 

BLDEB  T.  STATE. 
(Supreme  Court  of  Geoi^.  Jan.  81.  1889.) 
Uriminal  Law— Apfeai.. 
The  evidence  was  sufficient  to  authorize  the 
verdict,  and  there  was  no  error  in  overruling  the 
motion  for  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Jones  county; 
John  C.  Hart,  Judge. 

Dave  Elder  was  convicted  of  crime,  and 
brings  error.  Affirmed. 

W.  T.  Davidson,  tar  phtintiCF  in  wror.  H. 
O.  Lewis,  SoL  Oen.,  for  the  State. 

PEB  CUBIAM.   Judgment  affirmed. 

Decided  by  theFlrst  division,  temporarily 
composed  of  LITTLE,  FISH,  and  LEWIS, 
JJ.;  the  remalQing  Justices,  because  of  slck- 
neu,  not  parUcipatlne  in  the  decision. 


BANIGAN  V.  NELMS.  Sheriff. 

(Supreme  Conrt  of  Georgia.    Feb.  4,  1899.) 

Appbal  prom  City  Court— Review. 

This  court  has  no  power  to  review  a  deci- 
sion made  by  the  judge  of  the  city  court  of  At- 
lanta, oalesa  the  same  was  rendered  In  a  "civil 
cause"  or  a  "criminal  proceeding"  pending  In 
his  court  or  before  him  oa  judge  uiereof. 
(Syllabus  by  the  Court.) 

Error  from  dty  court  of  Atlanta;  H.  M. 
Held,  Judge- 
Action  betwem  John  J.  Banlgan  and  Ans- 
tell  and  other*.  Judgment  for  plaintiff,  and 
on  an  execution  sale  by  J.  W.  Nelms,  sbwlff, 
and  purchase  by  pl&intlff,  he  excepted  from  a 
rule  reqnlriiv  him  to  funiisb  revenue  stamps 
for  the  deed,  and  brings  emur.  Writ  of  error 
dtemlsBCd. 
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J.  H.  Gilbert,  for  plaintiff  iu  error.  Gtood- 
win,  Westmoreland  &  Hallman,  for  defend' 
ant  In  error. 

COBB,  J.  Banlgan  recovered  Judgm«it 
against  Austell  and  others,  and  an  execution 
issued  upon  this  Judgment  was  levied  upon 
an  improved  city  lot  as  the  property  of  the 
defendants.  The  lot  having  been  sold,  and 
the  sheriff  being  about  to  execute  a  deed  to 
the  purchaser,  who  was  the  plaintiff  in  fl.  fa., 
the  question  arose  as  to  who  should  bear  the 
expense  of  furnishing  the  revenue  stamps  to 
be  affixed  to  the  deed;  It  being  conceded  by 
the  parties  that  under  tbe  provisions  of  the 
act  of  congress  which  went  into  effect  July  1, 
1898,  the  deed  should  be  stamped.  It  was 
agreed  between  the  sheriff  and  Banlgan,  the 
purchaser,  that  this  question  should  be  sub- 
mitted to  Hon.  H.  M.  Held,  Judge  of  the  city 
court  of  Atlanta,  from  which  court  the  exe- 
cution had  issued.  Hie  record  does  not  show 
that  the  defendauts  in  execution  were  par- 
ties to  this  agreement.  It  appears  that  on 
July  11,  1898,  at  chambers,  tbe  question  was 
submitted  to  Judge  Reld,  who  decided  that 
the  expense  of  fumisfalng  tbe  stamps  should 
be  borne  by  the  purchaser.  To  this  decision 
Banlgan,  the  purchaser,  excepted,  and  the 
case  is  here  upon  a  writ  of  error  based  on 
his  bill  of  exceptions. 

In  tbe  argument  bere  the  question  was 
raised  as  to  whether  this  court  bad  Jurisdic- 
tion to  review  tbe  decision  of  Judge  Redd 
in  this  matter.  The  Jurisdiction  of  this  court 
to  review  the  decision  of  the  Judge  of  tbe 
city  court  of  Atlanta  Is  determined  by  the 
same  rules  which  give  it  Jurisdiction  to  re- 
view tbe  decisions  of  the  Judges  of  the  su- 
perior courts.  The  statute  declaring  the  Ju- . 
risdlctlon  ot  this  court  in  reference  to  ded- 
slouB  made  by  Judges  of  the  superior  courts 
provides  that  "eltlier  party  In  any  civil  cause, 
and  the  defendant  in  any  criminal  proceeding, 
in  the  superior  courts  of  this  state,  may  ex- 
cept to  any  sentence.  Judgment  or  decision,  or 
decree  of  such  court,  or  of  the  Judge  thereof, 
in  any  matter  heard  at  chambers."  Giv. 
Code,  S  5527.  It  will  be  seen  at  a  glance 
that  in  other  than  a  "criminal  proceeding" 
tbe  power  of  this  court  Is  limited  to  the  right 
to  pass  upon  Judgments,  decisions,  or  decrees 
rendered  In  civil  causes,  either  by  the  supe- 
rior court,  or  the  Judge  thereof,  in  a  matter 
heard  at  chambers.  It  la  absolutely  essential 
that  the  decision  comi^alned  of  should  have 
been  rendered  In  a  "civil  cause"  which  was 
properly  before  the  court  or  the  Judge  at 
chambers.  It  is  also  necessary  that  such  de- 
cision should  have  been  rendered  by  him  in 
the  capacity  as  Judge.  This  court  has  no  au- 
thority to  review  a  decision  of  the  individual 
who  happens  to  be  Judge  when  he  is  acting 
simply  as  an  arbitrator  or  referee  selected  by 
persona  who  may  be  Involved  In  a  contro- 
versy other  than  a  canse  pending  In  his  court 
There  being  no  cause  pending  before  Judge 
Bold  In  which  the  question  was  raised  u  to 

Digitized  by  Google 


8S8 


82  80UTHEASTBHM  BHPOBTBB. 


Who  BhonM  farnisli  the  stampi  necessary  to 
be  affixed  to  the  deed,  and  the  agreement  be- 
tween the  parties  being,  In  efFect,  simply  to 
allow  him  to  decide  the  question  as  referee 
or  arbitrate,  his  declskm  in  the  matter  was 
not  such  a  "decision,  judgmmt,  or  decree" 
as  would  be  reviewable  In  this  court.  Stan- 
ton V.  Speer.  89  Ga.  771 ;  Ashbum  t.  State,  16 
Ga.  248;  Harrington  v.  Harrhigton,  15  Ga. 
B61;  Waters  v.  McNabb,  30  Ga.  672.  See,  ! 
also.  Smith  t.  Head,  75  6a.  765.  The  case  of  | 
McGulre  t.  Johnson,  25  Ga.  604,  which  was  | 
relied  upon  by  the  plaintiff  in  error  as  au-  ; 
tfaorlty  to  sustain  the  Jurisdiction  of  this  | 
court,  is  dearly  dlstlngnlsbabte  from  the  case  i 
now  under  consideration.  It  anwars  from  I 
the  record  In  that  case  that  there  was  a  mo- 
tion In  term  time  to  suspend  the  execatkm 
and  retax  the  costs.  The  plaintiffs  in  execu- 
tion, as  well  as  the  defoidants  in  execution, 
were  parties  to  the  motion.  The  sheriff,  who, 
at  most,  ta  such  mattm,  is  only  a  ncsnlnal 
party,  was  not  a  party  to  the  writ  of  error. 
This  was  a  "dvll  cause,"  within  the  moaning 
of  the  statute  giving  thla  court  joriadlctioB.  | 
The  facts  of  the  present  record  fall  to  dladoae 
anything  which  would  make  the  matter  sub- 
mitted to  Judge  B^d  In  any  sense  a  "civil 
cause."  The  sheriff  had  had  a  sale.  The 
deed  by  which  It  was  to  be  consummated  was 
about  to  be  executed,  and  the  question  arose 
as  to  who  should  pay  the  expense  of  the 
stamps.  The  sheriff  executed  the  deed  and 
affixed  the  stamps,  under  an  agreement  with 
the  purchaser  that  Judge  Reld  should  decide 
who  should  pay  for  them.  Ju^e  Reld  de- 
cided that  the  purchaser  should  pay,  and  In  so 
doing  he  was  only  an  arbitrator.  There  Is  no 
law  ^Tiding  for  an  appeal  from  bis  decision, 
and  tlie  parties  mast  abide  by  the  mltaig  at 
ISuik  arbitrator.  Writ  of  error  dismissed. 
All  the  jnstlcea  concurring. 


FLEMING  V.  STATE, 
(Supreme  Court  of  Georgia.   Jan.  81,  1889.) 

INTOXICATIN'O  LlQUOKS— IU.EOAI,  UaLB — EviDENCS. 

1.  On  the  trial  of  one  indicted  for  the  illegal 
sale  of  whisky,  it  is  error  for  the  court  to  charge 
the  jury,  in  effect,  that  If  tht?  accnsed  had 
agreed  to  sell  and  deliver  to  another  a  certain 
quantity  of  such  liquor  at  a  stated  price,  and 
while  the  accused  naa  in  the  act  of  separating 
this  quantity  from  a  bnlk  of  the  Bame  article  in 
a  barrel  he  was  prevented  from  carrying  oct  bis 
inteotlon  by  an  officer  of  the  law,  and  for  this 
reason  ^d  not  complete  a  deliveiy  of  the  liquor, 
then  the  jury  might  infer  a  delivery  of  the 
goods  agreed  to  be  sold. 

2.  The  verdict  of  guilty  in  this  case  la  con- 
trary to  the  evidence,  the  testimony  failing  to 
show  any  sale  of  whisky  as  charged  in  the  In- 
dictment. 

(Syllabns      the  Court.) 

Krror  from  superior  cotirt,  Hart  coanty; 
Seaborn  Reese,  Judge. 

Peter  Fleming  was  ccmvlcted  of  selling  in- 
tnlcatlng  liquors,  and  tvli^s  error.  Be- 


0.  a  Brown  and  A.  O.  ICeCuRTr  for  plain- 
tiff hi  error.  R.  H.  Levis,  Gen.,  for  the 
State. 

LEWIS,  J.  Fetev  Fteming  was  tried  In  the 
sup«ltff  court  of  Hart  eowaty  under  an  In- 
dictment cbiugtiv  him  wia  the  unlawful 
sale  of  q>lriti]ci«8  and  Intozlcating  Uquors,  to 
wit,  whisky.  To  this  indictment  he  pleaded 
not  guilty.  The-  evidence  in  behalf  ef  tlie 
state  was  sobstantlaUy  as  follows:  On  ttw 
llth  of  August.  1887,  the  accnsed  was,  in 
Hart  county,  detected  in  drawing  whisky 
from  a  barrel  Into  a  gaUe*  pot  The  barrd 
was  located  In  a  wagon.  There  were  several 
bystanders  present  while  tiw  aecuasd  was  m- 
gaged  In  tbJa  act  of  measnrlag  whisky,  and 
one  of  them  had  seme  change  in  hla  hand. 
A  marshal  of  the  town  came  whUe  the 
accused  was  engaged  in  this  act  of  drawing 
whisky,  when  the  bystander  put  his  money 
In  his  podcet,  and  the  accnsed  ceased  drawing 
the  liquor,  and  emptied  back  Inte  the  barrel 
what  he  had  drawn  tberefrom.  The  state's 
witnesses  saw  no  whisky  sold,  and  saw  no 
money  pass  to  the  accused.  The  testimony 
for  the  accused  tended  to  establish  the  fact 
that  neither  the  wagon  nor  tiie  wfalAy  be- 
longed to  bim,  but  to  another  party,  who  was 
In  the  CTowd  around  the  wagon  at  the  time 
the  marshal  eanse  np;  that  the  accused  had 
nothing  to  do  with  the  Hquor,  and  had  no 
authority  from  Its  owner  to  sell  the  same. 
The  accused  hinself  stated  that  he  never 
undertook  to  sell  any  llqner,  that  be  had  no 
right  to  do  BO,  and  that  be  simply  wait  down 
to  the  wagon  to  purchase  some  tor  himself. 
He  was  found  guilty,  and  excepts  to  the  Judg- 
ment overruling  his  motion  for  a  new  trial. 

1,  2.  One  of  the  grounds  In  the  motion  for 
a  new  trial  was  alleged  nror  in  the  following 
charge  of  the  court:  "In  this  case  I  charge 
you  that  If  you  believe  the  defendant  at  the 
time  or  on  or  about  the  time  alleged  in  this 
indictment  had  liquor  for  sale,  or  whisky  for 
sale;  that  he  and  anybody  agreed  upon  a 
price  to  be  paid  for  a  certain  quantity  of  that 
whisky,  and  the  price  was  agreed  to  by  both 
parties  to  It,  and  the  parties  consented  then>- 
to;  and  that  the  whisky,  which  In  this  case 
was  in  a  bulk  condition,  and  It  was  neces- 
sary, to  complete  the  sale  of  the  quantity 
sold,  to  separate  that  quantity  from  the  bulk, 
and  the  defendant  was  In  the  act  of  separat- 
ing the  quantity  of  whisky  agreed  to  be  sold, 
for  which  a  certain  price  was  agreed  to  be 
paid,  his  intention  and  purpose  at  the  time 
being  to  deliver  that  quantity  of  whisky  so 
agreed  to  be  sold  at  a  price  agreed  upon,  and 
while  m  the  act  of  separating  tor  that  par- 
pose  be  iras  interrupted  from  catryhig  oat 
his  hitatlou  and  purpoae  1^  m  oAcer  of  the 
law,  and  that  was  Ott  reaaon  why  he  did  not 
complete  the  dellTery,— then  I  dmrge  yon 
that  you  may  InfMr  that  there  ma  a  ddlvefr 
of  the  goods  agreed  ta  be  Hdd  at  an  agreed 
price,  If  any  praot  shem  that,  and  the  con- 
sent of  the  parties  was  had  thereta**  Thtn 
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was  also  ezceptl<m  taken  to  a  refusal  by  tbe 
trial  judge  to  give  In  charge  a  written  request 
of  counsel  for  accused  substantially  to  the  ef- 
fect that  the  above  facts  would  not  constitute 
a  sale.  The  accused  also  moved  for  a  new 
trial  on  tbe  general  grounds  that  the  verdict 
was  contrary  to  law  and  evidence.  As  a  gen- 
eral rule  of  law,  delivery  of  goods  Is  essential 
to  the  perfection  of  a  sale.  Civ.  Code,  S  3545. 
It  is  true  that  the  question  of  delivery  Is  one 
largely  of  intention  of  the  parties  to  the  con- 
tract, and  actual  delivery  may  t>e  dispensed 
with  by  agreement  of  the  parties.  A  variety 
of  Instances  might  be  cited  which  tbe  law 
will  construe  into  a  constructive  delivery  of 
property,  and  a  complete  sale  thereof  might 
be  bad  without  any  actual  manual  possession 
of  the  goods  by  the  vendee;  but  there  should 
be  some  evidence  showing  such  a  constructive 
dellv^y.  The  one  thing  perhaps  essential  in 
all  cases  to  a  complete  sale  of  personalty  iM 
that  the  goods  must  by  the  vendor  tw  put  in 
a  deliveraUe  condition,  especially  in  the  ab- 
sence of  any  agreement  to  the  contrary. 
Where  the  article,  for  instance,  as  in  this 
case,  was  in  bulk,  and  particularly  where  it 
Is  liquid,  stored  In  a  vessel  containing  a  larger 
quantity  than  that  bargained  for.  it  la  ab- 
solutely necessary  to  separate  the  quantity 
purchased  from  the  bulk,  in  order  to  make 
either  a  constructive  or  actual  delivery  of 
what  was  sold.  Before  this  separation  is 
complete,  there  can  be  no  complete  sale. 
Bish.  Cont  {  1309.  Another  element  essen- 
tial to  a  complete  sale  of  personalty  Is  a  re- 
linquishment by  the  vendor  to  the  vendee 
of  dominion  and  control  of  tbe  property  sold. 
The  vendor  must  do  all  the  contract  requires 
of  him  touching  a  delivery  of  the  goods,  be- 
fore the  sale  thereof  is  complete.  Unques- 
tionably In  this  case  no  title  to  the  whisky 
which  the  accused  was  charged  with  having 
sold  had  passed  from  him  to  anybody. 
Neither  dominion  nor  costody  of  the  liquor 
had  passed  from  bim.  Had,  by  any  casualty, 
the  whisky  bargained  for  been  destroyed  be- 
fore there  had  been  a  complete  separation 
of  It  from  its  bulky  condition,  undoubtedly 
the  loss  would  have  fallen  upon  the  vendor, 
in  this  case,  and  not  upon  the  vendee.  Even 
if  the  evidence  authorized  the  conclusion  that 
there  had  been  a  contract  of  sale,  the  circum- 
stances manifestly  indicated  that  the  parties 
contemplated  a  cash  transaction,  and  that 
actual  ddivery  should  be  had  before  the  sale 
was  complete.  There  was  nothing  whatever 
in  the  testimony  authorizing  the  Inference 
that  there  could  possibly  have  been  any  oth- 
er Intention  of  the  parties  to  the  contract 
The  testimony  simply  makes  out  a  case,  if 
any  at  all,  of  an  attempt  by  the  accused  to 
unlawfully  sell  whisky,  and  of  his  being  in- 
tercepted while  engaged  in  preparing  the  ar- 
ticle for  d^very,  and  before  be  had  commit- 
ter the  crime  with  which  be  Is  charged. 
Even  If  there  is  such  an  offense  known  to 
our  law  as  an  attempt  to  Illegally  sell  Intox- 
icating llqnon,  the  accused  was  nelthw  char- 


V.  STATE.  8S9 

ged  with  nor  convicted  of  such  an  offenae. 
For  the  above  reasons,  we  think  there  was 
error  In  the  charge  complained  of,  and  that 
the  verdict  was  without  evidence  to  sustain 
It  Judgment  reversed.  All  the  Justices  con- 
curring. 


SIMMONS  V.  STATE. 
(Sapreme  Court  of  Georgia.   Jan.  81,  1889.) 

G&MIXO— EVIUEKOE— FOHMKIl  JeOPAKDY. 

1.  The  evidence  not  being  sufficient  to  show 
that  the  plaintiff  in  error  was  gnilty  of  the  of- 
fense of  playing  and  betting  for  money  or  oth- 
er Tslnable  thing,  the  conviction  cannot  be  sus- 
tained. 

2.  Where  an  accnsatlon  under  which  one  la 
tried  and  found  not  gnilty  is  void,  because  It 
did  not  charge  him  with  the  commimion  of  any 
ottense,  the  accused  was  not  in  Jeopardy;  and  on 
a  subseouent  trial,  imder  an  accusation  which 
did  legally  charge  him  with  tbe  same  offense, 
it  was  not  error  to  instruct  the  jury  that  the  for- 
mer accusation  was  a  nullity,  and  that  they 
should  not  consider  tbe  sams. 

(Byllabus  by  tbe  Court) 

Error  from  city  court  of  Griffin;  SL  W. 
Hammond,  Judge. 

Ludin  Emmons  was  convicted  of  gaming, 
and  brings  error.  Rerersed. 

ThoB.  W.  Thurmond,  for  plaintiff  In  error, 
J.  D.  Boyd.  Sol.  City  Court  and  O.  H.  B. 
Bloodworth,  Sol.  Gen.,  tor  the  State. 

LITTLE,  J.  On  the  12th  of  September, 
1898,  the  plaintiff  in  error  was  tried  In  the 
city  court  of  Griffin  for  the  offense  of  gam- 
ing. The  jury  returned  a  verdict  of  guilty. 
He  made  a  motion  for  a  new  trial,  which 
was  refused  by  the  court;  and  to  that  re- 
fusal he  excepted,  and  assigns  error  on  sev- 
eral grounds  set  out  in  the  motion.  These 
grounds,  when  considered  together,  really 
present  but  two  questions:  (1)  Is  the  ver- 
dict contrary  to  law  and  the  evidence  In  the 
case?  (2)  Did  the  court  err  in  ruling  that  tbe 
plaintiff  in  error  was  not  put  In  Jeopardy  on 
a  trial  for  the  same  offense  under  an  ac- 
cusation previously  preferred? 

It  appears  In  the  record  that  on  the  23d  of 
July,  1887,  an  accusation  was  preferred 
against  the  plaintiff  in  error  in  the  following 
words:  "R.  S.  Ison,  In  the  name  and  behalf 
of  the  citizens  of  Georgia,  upon  his  oath, 
as  appears  by  tbe  above  and  foregoing  affida- 
vit charges  and  accused  Bob  Jordan  and 
Lucius  Simmons,  of  the  county  and  state 
aforesaid,  with  the  offense  of  misdemeanor. 
For  that  the  said  Bob  Jordan  on  the  18th 
day  of  July,  in  the  year  1897,  in  the  county 
aforesaid,  did  then  and  there  unlawfully  play 
and  bet  at  a  game  played  with  cards,  for 
money  and  other  things  of  value,  contrary  to 
the  laws  of  said  state,  the  good  order,  peace, 
and-  dignity  thereof."  It  appears  that  there 
was  a  trial  of  the  plaintiff  in  error  under  this 
accusation,  and  that  the  Jury  returned  a  ver- 
dict of  not  guilty.  On  the  trial  under  the 
present  accusation,  he  filed  a  plea  of  former 
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acquittal,  and  Introduced  the  first  accusation, 
and  the  afSdavit  on  which  it  was  founded, 
as  evidence  of  such  former  acquittal.  In  his 
charge,  the  judge  Instructed  the  Jury  that  the 
trial  under  said  first  accusation,  and  the  ver- 
dict as  set  out  In  the  plea  of  former  acquit- 
tal, was  a  nullity,  and  that  the  Jury  should 
uot  consider  the  same.  The  evidence  upon 
which  the  plalntlfT  In  error  was  found  guilty 
was  to  the  following  effect:  On  Sunday  even- 
ing a  crowd  of  negroes  was  assembled  at  a 
room  In  Orlffln.  When  discovered,  they  were 
sitting  around  a  table  where  there  were  some 
playing  cards  and  some  pastelraard  cards  or 
chips.  None  of  the  witnesses  saw  any  play- 
ing or  money.  One  of  the  crowd  told  the  police- 
men that  they  were  playing  for  mllb  shakes. 
This  was  said  In  the  presence  of  the  defend- 
ant, and  possibly  he  said  so.  Another  wit- 
ness testified  that  the  crowd  had  chipped  in 
and  made  up  about  80  cents,  and  paid  It  to 
George  Hunter  for  some  milk  shiikes;  that 
Hunter  put  the  money  in  his  pocket,  and  the 
crowd  was  playing  for  the  milk  shakes;  the 
plaintiff  In  error  chipped  in  w^ith  the  others. 
The  owner  of  the  room  testified  that,  when 
the  police  came,  plaintiff  in  error  had  paid 
him  for  the  milk  shake  for  himself,  and  he 
was  either  Just  making  it  or  had  made  it 
when  the  officer  came  in  and  arrested  the 
crowd;  that  he  had  the  money  for  the  milk 
shakes,  that  was  made  up  by  the  crowd,  in 
his  pocket;  that  the  crowd  were  playing  for 
this  money,  with  the  understanding  that  the 
man  wiuQing  would  take  It,  and  set  up  the 
crowd  to  milk  shakes.  This  concluded  the 
evidence  for  the  state,  besides  an  admission 
that  both  cases  were  for  the  same  transac- 
tion. We  do  not  think  this  evidence  war- 
ranted a  verdict  of  guilty.  It  does  uot  show 
directly  that  the  accused  was  engaged  In 
playing  cards  on  that  occasion,  and  it  Is  diffi- 
cult for  us  to  say,  from  the  very  meager  re- 
port of  the  evidence,  that,  even  if  he  had 
been,  he  would  have  been  guilty  of  playing 
cards  for  money  or  other  valuable  thing. 
The  strongest  evidence  for  the  state  is  to  the 
effect  that,  of  the  crowd  which  was  play- 
ing, each  contributed  a  sufficient  amount  of 
money  to  pay  for  the  number  of  milk  shakes 
(whatever  they  may  be)  necessary  to  furnish 
each  with  one  of  the  beverages,  and  that,  at 
the  time  they  were  playing,  this  money  had 
been  collected  and  paid  over  to  the  owner  of 
the  bouse,  with  the  understanding  that  the 
man  winning  would  take  It  and  set  up  the 
crowd  to  the  milk  shakes.  If  this  be  true, 
then  each  oue  of  the  crowd  waa  paying  for 
his  own  milk  shake,  and  nobody  was  win- 
ner and  nobody  loser.  It  is  hardly  probable 
that  this  version  of  the  game  that  was 
played  was  true,  but  It  Is  the  testimony 
found  In  the  record,  without  contradiction, 
and,  of  course,  we  are  to  be  governed  strictly 
by  the  case  as  it  is  made  in  the  record;  and 
we  cannot  say  that  such  a  game  constitutes 
playing  and  betting  for  money  or  other  val- 
uable thing.    The  evidence  is  not.  In  our 


opinion,  sufficient  to  sustain  the  verdict  of 
guilty. 

2.  It  Is  apparent  that  the  accusation  upon 
which  the  plaintiff  In  error  was  first  tried 
did  not  charge  him  with  any  offense.  It  is 
true  that  the  prosecutor,  In  the  name  and  be- 
half of  the  people  of  Georgia,  charged  and 
accused  Bob  Jordan  and  Lucius  Simmons 
with  the  "offense  of  misdemeanor."  This  of 
Itself  would  not  have  been  a  sufficient  charge 
to  have  put  either  of  the  persons  named  on 
trial,  because  these  words,  without  more, 
do  not  charge  either  of  them  with  any  vio- 
lation  of  the  laws  of  this  state.  After  thus 
alleging  the  misdemeanor,  the  accusation 
proceeds,  "For  that  the  said  Bob  Jordan  on 
18th  day  of  July,  in  the  county  aforesaid,  did 
unlawfully  play  and  bet,"  etc.  So  that  the 
accusation,  both  in  law  and  in  fact,  char- 
ged only  Bob  Jordan  with  the  offense  of  play- 
ing and  betting;  and  the  Jury  trying  Lucius 
Simmons  properly  returned  a  verdict  of  not 
I  guilty,  as  no  evidence  could  have  legally  been 
.  admitted  against  him  under  this  accusation. 
I  The  constitution  of  this  state  (article  1.  i 
1,  par.  8)  provides  that  no  person  shall  be 
put  In  jeopardy  of  life  or  liberty  more  than 
once  for  the  same  offense,  save  on  his  mo- 
■  tlon,  etc.  It  is  a  well-settled  principle.  In 
affording  protection  to  defendants  under  this 
provision  of  the  constitution,  that.  If  the  in- 
dictment Is  so  defective  as  to  be  a  good 
cause  for  arresting  the  Judgment,  there  is  no 
jeopardy.  Jones  t.  State,  55  Ga.  625;  Reyn- 
olds v.  State,  8  Oa.  53;  1  Blsh.  Cr.  Law,  i 
1021.  We  are  referred  to  two  cases  as  ruling 
that  such  an  accusation  was  sufficient  to  put 
the  defendant  In  Jeopardy.  The  first  Is  that 
'  of  Jordan  v.  State.  00  Ga.  650.  It  appears 
in  that  case  that  the  indictment  was  In  the 
usual  form,  and  charged  Jordan  alone  with 
an  offense.  In  the  formal  part,  and  It  con- 
cluded thus:  "For  that  the  sold  •  .  In  the 

county  aforesaid,  on  the  10th  day  of  July, 
1877,  did,"  etc.  (giving  the  details  of  the 
charge).  So  there  was  but  one  person  In- 
dicted. He  was  charged  with  a  specific  of- 
fense. In  giving  the  details  of  that  char^, 
his  name  was  not  repeated,  but  he  was  reft-r- 

red  to  as  the  "said  ."   The  court  ruled 

that  an  indictment  which  names  the  defeud- 
!  ant,  but  afterwards,  In  charing  the  offense, 
I  leaves  a  blank.  Instead  of  renaming  him.  Is 
I  not  good  in  arrest.    The  other  case  la  that 
I  of  Price  V.  State,  67  Ga,  723.  There  the  court 
made  the  same  ruling  as  was  made  In  the 
case  of  Jordan  t.  State,  supra.   These  cases 
are  clearly  distinguishable  from  the  one  at 
bar.  Here  the  formal  part  of  the  accusation 
I  set  out  that  two  persons  were  guilty  of  a 
misdemeanor,  and,  following  that.  It  only 
charged  one  of  them  with  doing  acta  which 
constitute  a  violation  of  the  criminal  laws  of 
this  state,  and  made  no  reference  to  the  other 
in  any  way.    If  both  names  bad  been  sub- 
sequently left  blank,  the  cases  cited  would 
perhaps  have  been  applicable;  but,  having 
charged  two  persons,  the  accusation  proceeds 
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to  set  up  that  acts  which  cMittltnted  the  of- 
fense were  done  only  by  one  of  them.  The 
principle  ruled  in  the  two  cases  referred  to 
has  been  carried  to  its  utmost  limit  and 
Bbould  not  be  extended.  But  they  do  not 
«mtroI  the  present  case.  In  our  judgment, 
the  first  accusation  was  Toid,  and  any  Judg- 
ment rendered  against  the  defendant  there- 
on should  hare  been  arrested.  This  being 
true,  the  plaintiff  In  error  was  nerer  in  Je<^ 
ardy  under  that  accusation,  and  bis  plea  of 
former  acquittal  was  not  sustained  by  an 
Inspection  ot  the  record,  nor  by  the  facts  of 
the  case.  Not  having  been  In  jH^wrdy.hewas 
properly  put  on  trial  under  the  jiresent  accu- 
sation, and  the  rerdict  of  guilty,  if  founded 
on  sufficient  eridoic^  would  have  been  sus- 
tained. Jndgmoit  reversed.  AH  the  lus- 
tices  concurring. 


QIVBNS  T.  STATE. 
(Supreme  Court  of  Georgia.  Jan.  81,  1809.) 

GbIMIXIL  LiLW— EtIDRNCE— TiMB  of  OFPRNdR. 

Where  upon  the  trial  in  October,  1898,  un- 
der a  presentment  found  in  September,  1897, 
of  one  charged  with  carryins  a  concealed  weap- 
on, it  did  not  appear  when  the  offense  was  com- 
mitted, otherwise  than  "on  the  night  of  the  9th 
of  August"  ft  verdict  of  guilty  was  contrary  to 
law  snd  the  evidence,  ana  a  refusal  to  grant  a 
new  trial  was  erroneous. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Gwinnett;  Sam  J. 
Winn,  Judge. 

Jim  Glvens  was  convicted  at  carrying  a 
concealed  weapon,  and  brings  error.  Re- 
versed. • 

R.  W.  Peeples,  for  plaintiff  in  error.  F.  F. 
Jnhan,  for  the  State. 

PER  CURIAM.  Judgment  reversed. 

Decided  by  the  First  division,  temporarily 
composed  of  LITTLE,  FISH,  and  LEWIS,  JJ.; 
the  remaining  justices,  because  of  sickness, 
not  participating  In  the  decision. 


SHEPHERD  V.  STATE. 
(Supreme  Court  of  Georgia.  Jan.  SI,  1899.) 

Criminal  Law— Api'f.au 
The  evidence  fully  Bnetaina  the  verdict  ren- 
dered, and  there  was  no  error  in  the  charges  or 
ntlingB  by  the  court  of  which  complaint  Is  made. 
(Syllnbns  by  the  Court.) 

Error  fn>m  superior  court,  Stewart  coun- 
ty; Z.  A.  Littlejohn,  Judge. 

George  Shepherd  was  convicted  of  crime, 
and  brings  error.  AfQrmed. 

B.  F.  Barren  &  Son,  for  plaintiff  In  error. 
P.  A.  Hooper,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.   Judgment  affirmed. 

Decided  by  the  First  division,  tempcanrlly 
cwnposed  of  LITTLE,  FISH,  and  LEWIS,  JJ.; 
the  renulnlng  Justices,  because  of  sldaiess, 
not  participating  In  the  decision. 


BRANDENSTEIN  et  al  v.  DOUGLAS  et  al. 
(Supreme  Court  of  Georgia.    Feb.  3,  1899.) 
Contract  of  Agent— Unauthoiuzbd  Acts. 

This  being  an  action  for  damages  alleged 
to  have  been  sustained  by  the  breach  of  a  con- 
tract entered  into  between  the  plaintiffs  and  an 
agent  of  the  defendanta,  in  which  it  was  stipu- 
lated that  the  defendanta  would  deliver  to  the 
plaintiffe  certain  Rooda,  which  was  not  done, 
aud  the  uncontradicted  evidence  in  the  case 
showing  that  the  authority  of  the  agent  was  lim- 
ited to  receiving  proposals,  hie  principals  reserv- 
ing the  right  to  reject  the  same,  and  that  the 
contract  was  not  approved  by  such  principals,  a 
verdict  in  favor  of  the  plalDtifEs  was  contrary 
to  law,  and  should  have  been  set  aside. 
(Syllabua  by  the  Court.) 

Error  fnun  superior  court  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Douglas  &  Davison  against 
Brandenstein  &.  Co.  Judgment  for  plaintiffs. 
Defendants  bring  error.  Reversed. 

Brandon  &  Arkwrlght  for  plaintiffs  In  er- 
ror. Lumpkin  &  Colquitt,  tor  defendants  In 
error. 

PER  CURIAM.  Judgment  reversed. 


ANDREWS  V.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  2,  1899.) 

BdHQLART— OWNBKSBIP  OP  PSOPBRTT— NbW 
Trial. 

The  verdict  not  being  without  evidence  to 
sapport  it.  and  no  error  of  law  being  complained 
of,  this  court  will  not  interfere  with  the  discre- 
tion of  the  trial  judge  in  overruling  the  motioD 
for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Tallaf^ro  coun- 
ty;  Seaborn  Reese.  Judge. 

Garnett  Andrews  was  convicted  of  bur- 
glary, and  brings  error.  Affirmed. 

Horace  U.  Holden,  for  plaintiff  In  errm:. 
H.  H.  Lewis,  Sol.  Gen.,  by  Harrison  &  Bryant 
for  Hie  State. 

LEWIS,  J.  Andrews  was  indicted  by  the 
grand  Jury  of  Taliaferro  county  for  the  of- 
feiue  of  burglary;  there  being  two  counts 
in  the  Indictment  one  charging  him  with 
breaking  and  entering  a  certain  dwelling 
house,  with  Intent  to  steal  therefrom,  and  the 
other  charging  bim,  after  having  entered  said 
house,  with  taking  and  carrying  therefrom  a 
certain  watch  and  chain,  "of  the  personal 
goods  of  Joe  Calloway,"  with  intent  to  steal 
the  same.  The  accused  was  convicted  of 
larceuy  from  the  house,  and  excepts  to  the 
judgment  of  the  court  overruling  his  motion 
for  a  new  trial 

All  the  grounds  In  the  motion  for  a  new 
trial  are  covered  by  the  general  ones,  that 
the  verdict  Is  contniry  to  law  and  the  evi- 
dence. The  only  point  Insisted  upon  here  In 
behalf  of  plaintiff  in  error  Is  that  the  ver- 
dict Is  illegal  because  the  evidoice  shows  that 


Digitized  by  Google 


842 


32  SOUTHKASTERN  RSPOBTBIB. 


tbe  vmperty  mentioned  In  tbe  Indlctmoit  at 
the  time  9t  tbe  larceny  bdonged,  not  to  Joe 
(^loWB7>  tnit  to  blB  wife.  Tha  only  witness 
on  tills  point  was  Joe  Galloway  himself.  On 
the  direct  examination  he  testlfled  that  the 
property  jn  Qnestlon  beUmged  to  him.  Oa 
the  croaa-examlnatlon  he  swore  that  a  week 
prerioDS  to  tlw  larceny  he  had  given  It  to  his 
wife.  On  the  redirect  and  recross  examinS'- 
titms  he  testified  that  ttie  property  had  not 
beea  oat  of  his  custody  or  control;  that, 
irttlle  he  had  promised  to  give  It  to  his  wlf^ 
he  had  nerer  delivered  It  to  ha,  and  had 
never  surrendered  dmnlnlon  and  control  over 
it;  that  It  was  stolen  from  the  house  at  a 
place  where  he  himself  had  placed  It 
From  all  Qie  facts  testlfled  to  by  him,  we 
csnnot  say  the  Jury  were  not  authorized  to 
hifer  even  absolute  ownership  of  the  prop- 
erty by  Joe  Galloway,  and  that  the  gift  to 
his  wife  had  never  been  perfected  either 
a  constructive  or  actual  delivery.  Judgment 
affirmed.   All  the  justtces  concurring. 


LEWIS  T.  STATE. 
(Supreme  Court  of  Georgia.   Jan.  31,  1899.) 

HOUICIDE— EVIDEKCB — NbW  TKIAL. 

1.  The  evidence  Bostained  the  verdict  of  guilty. 

2.  There  was  no  error  In  overroling  the  mo- 
tion for  a  new  trial  upon  the  ground  of  newly- 
discovered  evidence  relating  to  the  insanity  of 
the  accused,  when  tbe  only  testimony  in  sup- 
port of  such  ground  wu  the  affidavits  of  wit- 
nesses that  they  had  known  the  accused  for  a 
number  of  yeata.  and  had  been  for  a  long  time, 
and  are  now,  of  the  oi^nion  that  he  has  been, 
is  now,  and  was  at  the  time  Of  the  killing,  of 
unsound  mind;  it  not  appearing  that  any  of  the 
affiants  were  experts  on  the  subject  testified 
about,  and  no  facts  being  related  by  them  uikmi 
wbicb  their  opinions  were  baaed. 

(Syllabus  by  tbe  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  S.  Candler,  Judge. 

Robert  Lerwls  was  convicted  of  homldde, 
and  brings  error.  Affirmed. 

Armlnlus  Wright,  for  plaintiff  In  error.  0. 
D.  HUl.  SoL  Oen.,  and  J.  M.  Terrell.  Atty. 
Gen.,  for  the  State. 

LEWIS,  J.  Robert  Lewis  was  tried  in  Ful- 
ton  superior  court  on  en  Issue  formed  by  a 
plea  of  not  guilty  to  an  Indictment  charging 
him  with  the  murder  of  Gharlle  Haynes.  It 
appears  jthat  the  accused  was  an  employ^  en- 
gaged lu  work  on  a  building  In  the  city  of 
Atlanta  nnder  the  Immediate  supervision  of 
Charlie  Haynes,  another  employs  under  the 
cmitractor  having  charge  of  the  work.  Haynes 
made  a  complaint  to  the  contractor  that  Lew- 
Is  was  not  d(^g  his  work  properly,  where- 
upon Haynes  was  directed  to  pay  him  off  and 
discharge  him,  which  was  done.  In  a  day  or 
two  aftwwards  the  aoensed  made  his  ap- 
pearance upon  the  streets  at  or  near  the 
building,  and  as  soon  as  Haynes  came  from 
the  building  the  accused  shot  him  without 
notice  or  warning,  the  wound  resulting  ht  al- 


most Instant  death.  The  accused  Introduced 
no  tesdmony,  but  made  a  statemmt  to  the 
effect  that  Haynes  had  no  cause  for  dis- 
charging him;  that  be  told  Haynes  at  tbe 
time  that  he  had  a  wife  and  two  children, 
and  they  were  dependent  on  him  for  support, 
and  asked  that  he  might  continue  his  worE. 
Haynes  resiled  in  a  boisterous  manner,  curs- 
ed him,  and  alluded  to  his  wife  as  the  **scar^ 
let  wlf6"  tbe  accused  was  keeping.  The  ac- 
cused protested  against  the  language  of 
Haynes,  and  stated  that  his  wife  was  as  tai- 
nocent  a  woman  as  there  was  In  tbe  worid. 
and  Haynes  replied  that,  if  he  compared  that 
"scarlet^'  with  his  wife,  he  would  kOl  him. 
and  tbe  accused  went  <^  and  got  prepared; 
that  he  wait  back  to  the  building  that  evoi- 
ing  to  get  some  money,  with  the  view  of  re- 
tnmlng  to  bis  home  In  the  mountaliw,  and 
met  with  Haynes,  and,  not  knowing  but  what 
Haynes  was  ready  tor  him,  be  concluded  it 
was  the  best  time  then  tar  him  to  kill  him. 
Tbe  Jury  returned  a  verdict  of  guilty.  A 
motion  for  a  new  trial  was  made  upon  the 
general  grounds  that  the  verdict  was  con- 
trary to  law  and  the  evidence,  and  on  the 
further  ground  of  newly-discovraed  evidence, 
as  shown  by  the  Joint  affidavit  of  several  af- 
Qants,  attached  to  and  made  a  part  of  the 
motlcHL  The  motion  was  overruled,  and  Uk 
accused  excepted. 

L  The  testimony  In  this  case  not  only  au- 
thorised, but  absohitely  vequlred,  a  verdict 
of  guilty.  Even  In  the  light  of  tbe  statement 
made  by  the  accused,  the  killing  was  a  d^b- 
erate  assassination,  with  scarcely  a  mitigat- 
ing circumstance  attaiding  the  deed. 

2.  The  main  ground  relied  on  by  idalntlff 
In  error  Is  the  one  relating  to  the  newly-dfa- 
covered  evidence  upon  tiie  subject  of  insani- 
ty. The  Johit  affidavit  hi  support  of  this 
ground,  signed  by  seven  witnesses,  recites  as 
follows:  "That  they  [affiants]  know  and  are 
well  acquainted  with  Robert  Lewis,  defend- 
ant in  tbe  above-stated  cue,  that  they  have 
known  him  for  a  nnmbw  of  years,  and  that 
they  have  been  for  a  Icmg  time,  and  are  now, 
of  the  opinion  that  the  said  Lewis  has  been 
and  now  Is  of  unsound  mind,  and  that  he  was 
of  unsoiud  mind  at  the  time  he  killed  Fore- 
man Haynes,  of  the  Prudential  Building^  tor 
which  killing  he  is  now  under  sentence  of 
death.  Deponents  further  say  that  they  have 
good  and  sufficient  reason  tor  their  beUef  In 
the  insanity  of  the  said  Lewis,  they  frequent- 
ly having  seen  evidences  of  tt  in  thdr  asso- 
ciations with  the  said  Lewis  for  a  Umg  tbne 
b^ore  and  tq;  to  the  time  of  tbe  homicide." 
There  also  appears  In  the  record  an  afBdavlt 
executed  by  counsel  for  the  accused,  to  the 
effect  that;  after  his  appointment  by  tbe  court 
to  defend  the  accused,  the  latter  refused  to 
talk  about  tbe  case  tmtn  a  very  short  while 
before  he  was  placed  on  trial,  and  that  tbe 
attorney  had  no  knowledge  of,  or  means  of 
discovering,  the  evidence  shown  to  exist  bT 
the  affidavit  attached  to  the  motion,  and  that 
affiant  believes  the  newly-discovered  evidence 
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shown  to  ttte  canrt  to  be  material,  and  that 
the  TcMlet  of  the  jary  woald  have  been  dif- 
ferent, had  it  been  submitted  to  them.  The 
conehislve  reply  to  tiUs  gronnd  In  the  motion 
Is  that,  had  the  evidence  as  contained  in  the 
affidavit  been  offered,  It  would  not  have  been 
admissible,  for  the  reastHi  that  It  does  not  ap- 
pear the  witnesses  were  experts,  and  they  do 
not  relate- a  single  fact  upon  which  their  opin- 
ion of  the  Insanity  of  the  acensed  was  based. 
Besides  this,  the  affidavit  does  not  Indicate 
what  opinion  the  witnesses  had  as  to  the  ex- 
tent of  the  unsoundness  of  mhid  with  which 
they  think  the  accused  was  afflicted,— wheth- 
er or  not  It  was  of  such  a  nature  as  to  ren- 
der him  irresponsible  for  the  commission  of  a 
crime.  This  case  Is  controlled  by  Ihe  deci- 
sion of  this  court  In  Graham  v.  State,  102  Ga. 
650,  29  S.  E.  562.  and  Battle  t.  State  (decided 
at  presrat  twm)  82  S.  E.  160.  Jodgment  af- 
firmed. 

Decided  by  the  First  dtrlsItHi,  temporarily 
composed  of  LTrTLB,  FISH,  and  COBB,  JJ.; 
the  remaining  Justices,  because  of  dckness, 
not  participating  In  the  declskm. 


BIPLBT  T.  BADT  et  al. 
<Snprflme  Court  of  Qeor^a.   Feb.  8,  1899.) 

BitBiGB  OF  Bono— Dahaoks— Pludiho— 

Amendment. 

1.  The  breach  of  an  ordinary  bond,  condition- 
ed for  the  performance  of  a  specified  act,  does 
not  give  to  the  oblfsee  an  absolute  right  to  re- 
cover the  amount  named  in  the  face  of  the  in- 
stmment.  "When  sucli  a  breach  occurs,  he 
shoold  sue  for,  and  is  entitled  to  recover,  only 
the  damages  actually  sustained. 

2.  A  trial  lodge  before  whom  a  demnrrcr  to 
a  petition  has  been  argued,  and  who  reserves 
his  decidon  thereon,  is  not  bound,  before  ren- 
dering a  Jadgment  upon  the  demurrer,  to  give 
the  plaintiff  an  opportunity  to  ammd  his  peti- 
tion. 

(Syllaboa  by  the  Gaort) 

Error  from  court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  T.  J.  Ripley,  receiver  of  the 
Stnte  Savings  Bank,  against  Eady  &  Mayfleld. 
Demurrer  to  petition  sustained,  and  plaintiff 
brings  error.  Affirmed. 

Anderwrn,  Felder  ft  DaTls,  for  plaintiff  in 
emw.  P.  F.  Smith,  for  defoidanta  In  error. 

LUMPKIN,  P.  J.  1.  The  bill  Of  exceptions 
in  the  present  case  alleges  error  In  sustain- 
ing a  demurrer  to  the  plalntlfTs  petition. 
The  action  was  bronght  by  Ripley,  as  receiv- 
er of  the  State  Savings  Bank.  He  alleged 
that  Eady  &  Mayfleld,  a  partnership,  had 
made  and  delivered  to  the  bank  a  bond  In 
the  sum  of  $1,000,  the  condition  of  which 
was  that  if  Eady  &  Mayfleld  failed  and  re- 
fnsed,  on  demand,  to  purchase  from  the  bank 
certain  shares  of  stock  in  a  land  company, 
at  th«  stipulated  price  of  11,000,  then  the 


makers  of  the  bond  were  to  be  liable  there- 
on. The  petition  alleged  that  tbe  receiver 
had  duly  made  upon  tbe  defendants  a  de- 
mand to  purchase  this  stock,  which  was  ten- 
dered to  them  by  him,  and  that  they  "re- 
fused to  accept  said  stock  or  to  pay  said  sum, 
whereby  said  Eady  &  Mayfleld  became  In- 
debted to  petitioner  In  the  sum  of  (1,000,  be- 
sides interest  at  7  per  cent.,  •  •  •  for 
which  petitioner  prays  Judgment  against  both 
of  said  defendants."  It  will  thus  be  seen 
that  tbe  action  was  not  one  for  damages 
because  of  an  alleged  breach  of  the  contract 
set  forth  In  the  bond,  but  was  an  action  of 
assumpsit,  whereby  the  plaintiff  sought  to 
recover  tbe  face  of  the  bond,  with  interest, 
just  as  if  It  had  been  a  promissory  note.  It 
Is  manifest  that  tbe  action  was  Improperly 
brought.  See  Dart  v.  Association,  99  Qa.  794, 
27  S.  E.  171.  Upon  the  facts  alleged,  the 
measure  of  damages  which  the  plaintiff  could 
recov^  was  the  difference  between  the  con- 
tract price  of  the  stock  in  question  and  its 
market  value.  In  case  It  was  really  worth 
iese  than  fl,00O.  The  action  should  have 
been  brought  accordingly,  and  the  necessary 
fact  alleged.  The  demurrer  presented  tbe 
proper  objection  to  the  plaintiff's  petition. 
The  court  sustained  tbe  demurrer  on  the 
ground  that  the  plaintiff  failed  to  allege  that 
the  bank  had  Itself  made  a  demand  up- 
on Eady  &  Mayfleld  to  purchase  tbe  stock. 
The  right  conclusion  was  reached,  though 
the  reason  given  for  the  same  by  the  Judge 
was  not  a  good  one.  as  not  Infrequently  hap- 
pens. Lee  V.  Porter,  63  Ga.  346.  When  the 
assets  of  the  bank  went  Into  the  hands  of 
the  receiver,  he  had  the  same  right  to  make 
a  demand  upon  Eady  St  Mayfleld  as  the  bank 
had  previously  enjoyed.  The  Judgment  ren- 
dered was,  however,  demanded,  and  will  not 
be  set  aside  merely  because  It  was  founded 
upon  tbe  wrong  reason. 

2.  Another  point  in  the  case  arose  as  fol- 
lows: After  hearing  argument  on  the  de- 
murrer, the  trial  Judge  reserved  his  decision 
for  a  few  days,  and  then  entered  an  order 
sustaining  the  demurrer  and  dismissing  the 
petition.  Counsel  for  the  plaintiff  in  error 
complain  that  the  Judge  should  tiave  given 
them  notice  of  his  Intention  to  enter  this 
order,  so  that  they  might  have  an  opportuni- 
ty to  amend.  We  do  not  understand  that  the 
Judge  was  bound  to  do  this.  The  question 
at  issue  bad  been  presented  and  argued,  and 
nothing  was  left  but  for  the  Judge  to  decide 
it  and  frame  an  order  accordingly.  Even  if 
the  petition  was  amendable,  no  offer  to 
amend  was  presented  in  due  time.  The  duty 
of  diligently  looking  after  and  protecting 
the  plaintiff's  interests  devolved  upon  coun- 
sel, not  upon  tbe  Judge,  who,  so  far  as  ap- 
pears, was  not  asked  at  the  hearing  to  grant 
an  opportunity  to  amend  before  rendering 
bis  decision,  In  the  event  he  should  deter- 
mine the  demurrer  was  well  taken.  Judg- 
ment affirmed.  AU  the  Jutlces  c<mcttrrlDg. 
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STEPHENS  T.  STATE. 

(Sapreme  Court  of  Georgia.  Feb.  2,  1899.) 

Cbimihai.  Law— Sboohd  Amk-u—TtAw  or  ram 
Gabb. 

After  a  thorongh  and  conscientioDB  inveBti- 
cation  of  the  evideDce  wMch  waa  sabmitted  ia  a 
former  trial  of  thiR  case,  on  a  writ  of  error  sued 
out  to  the  refusnl  of  the  coart  below  to  grant 
a  new  trial,  upon  a  conrictlon  of  murder,  thiB 
court  adjudicated  that  the  eTldence  waB  not 
Bufflcient  to  authorize  a  cosTiction  of  that  of* 
fense.  Another  trial  of  the  case  having  been 
had,  and  a  verdict  of  guilty  of  murder  having 
been  again  rendered  hj  the  jury,  and  the  court 
below  having  refused  to  grant  a  new  trial,  and 
it  appearing  that  practically  the  same  evidence 
as  to  the  details  of  the  homicide  was  adduced 
OD  the  second  trial  ea  on  the  fint,  it  follows.  In 
view  of  the  judgment  of  thla  court  first  render- 
ed, that  the  conviction  cannot  lawfully  stand. 
It  was  therefore  error  in  the  conrt  below  to  re- 
fuse to  set  aside  the  last  verdict,  and  its  judg- 
ment is  accordingly  reversed. 
(Syllabus  by  the  Conrt.) 

Error  from  anperlor  court  Bibb  county; 
W.  H.  FeltoD,  Jr.,  Judge. 

JohD  Stephens  was  convicted  of  murder, 
and  brin^  error.  Berersed. 

For  opinion  on  former  appeal,  see  SI  S.  B. 
400. 

John  R.  Cooper,  for  irialntlff  In  error. 
Bobt  Hodges,  BoL  Gen.,  J.  M.  Tmell,  Atty. 
Gen.,  and  Anderson,  Anderson  ft  Grace,  for 

the  Stata 

PER  OURIAM.  Judgment  reversed. 


BLUTHENTHAL  et  al.  t.  MOORE. 
(Supreme  Court  of  Georgia.   Feb.  3.  1889.) 
OomnucT— ConsiDBRATiox — Gdaxax  TT — Aonov 

OH— PLBADISO. 

1.  There  is  snlDcient  consideration  to  support 
an  agreement  to  answer  for  the  debt  of  another, 
when  the  creditor  is  thereby  induced  by  the 

Eromlsor  to  relinquish  a  vHluable  lien  which  he 
ftd  acquired  upon  property  to  secure  the  orig- 
inal debt. 

2.  A  complaint  which  clearly  sets  forth  such 
an  undertaking  to  answer  for  or  guaranty  the 
payment  of  the  debt  of  a  third  person  is  good, 
though  It  does  not  allege  the  promise  to  be  in 
writing,  it  not  appearing  from  the  plaintiff's  pe- 
tition that  the  agreement  was  merely  verbal. 

(Syllabus  by  the  Court.) 

Error  from  city  conrt  of  AUanta;  H.  If. 
Reid,  Judge. 

Suit  by  Bluthenthal  &  BIckbart  against  S. 
B.  Moore.  Demurrer  to  the  petition  sustain- 
ed, and  plaintiffs  bring  error.  Reversed. 

Glenn,  Slaton  ft  Phillips,  for  plaintiffs  In 
error.  R.  J.  Jordan,  for  defendant  In  error. 

LEWIS.  J.  Binthentbal  ft  Blckart  brought 
suit  against  S.  S.  Moore  In  the  city  Conrt  of 
Atlanta,  presenting  in  their  petition  substan- 
tially the  following  case:  J.  B.  Watklns  was 
formerly  engaged  In  the  liquor  business  In 
the  city  of  Atlanta,  and  In  January,  1897,  sold 
bis  stock  of  liquors  to  oae  A.  J.  Harp.  At 
tbe  time  of  this  sale,  Watklns  was  Indebted 


to  petitioners;  and,  upon  Harp  taking  posses- 
sion of  the  property  so  sold,  said  Harp  exe- 
cuted to  petitioners  a  mortgage  covering  the 
Indebtedness  due  petitioners  hy  Watklna; 
which  Indebtedness  Harp  bad  assumed. 
Shortly  thereafter  Harp,  being  unable  to  se- 
cure from  the  city  authorities  a  license  au- 
thorizing htm  to  ran  a  barroom,  d^vered  tbe 
stock  of  Ilqnon  back  to  Watklns.  In  the 
meantime  petitioners  had  foreclosed  their 
mortgage  on  said  property,  and  Watklns  waa 
unable  to  open  the  barroom.  In  order  to 
give  Watklns  an  opportunity  to  sell  liquors, 
S.  S.  Moore,  tbe  father-in-law  of  Watkins. 
agreed  with  petitioners  that  If  they  would 
accept  from  said  Watklns  certain  pn»nlB- 
sory  notes  In  lieu  of  the  mortgage  which  had 
been  given  them  by  Harp  cm  said  property, 
and  which  was  a  superior  lien  thweon,  and 
would  release  the  foreclosure,  and  allow  Wat- 
klns to  get  possession  of  the  proper^  and 
dispose  of  the  same  free  from  the  Incum- 
brance of  the  mortgage,  he  (S.  8.  Moore) 
would  guaranty  that  the  notes  to  be  given 
1^  ssid  Watklns  would  be  promptly  paid  at 
maturity.  Acting  upon  this  promise  of 
Moore,  and  his  guaranty  that  tbe  notes  to  be 
given  by  Watklns  would  be  paid  promptly  at 
maturity,  petltlcmers  accepted  from  Watkins 
10  promissory  notes,  each  dated  January  IS. 
1897,  and  each  being  for  the  sum  of  $10, 
with  Interest  from  date  at  8  per  cent,  per 
annum,  due  respectively  In  1,  2;  8,  4»  6,  6,  T, 
8,  8,  and  10  months  after  date,  also  a  note 
dated  Jsnnary  IS,  1897,  for  $6,  due  U  months 
after  date;  and  they  allowed  Watklns  to  go 
in  possession  of  tbe  property,  and  relieved 
the  property  from  tbp  foreclosure  of  Uidr 
mortgage.  Copies  of  the  notes  were  attadied 
to  the  petition.  Petltlonen  further  alleged 
that  all  tbe  notes  were  due;  tiiat  Watklns 
was  not  in  the  state,  and  they  were  unable 
to  reach  him  by  l^;al  process,  nor  did  they 
know  his  whereabouts.  Judgment  was 
prayed  against  Moore  and  Watklns  on  said 
indebtedness.  To  this  petition  tbe  defend- 
ant, Moore,  filed  the  following  demurrer: 
"(1)  Because  there  Is  no  cause  of  action  set 
out  against  tbis  defendant;  (Z)  because  the 
declaration  fails  to  show  any  consideration 
to  tbe  defendant,  Moore;  (3)  because  the 
guaranty  set  out  in  said  petition  Is  not  al- 
leged to  be  In  writing,  and  the  same,  not  be- 
ing an  original  undertaking,  Is  therefore 
void."  The  court  sustained  fbs  demurrer, 
and  plaintiffs  excepted. 

1.  Section  3667  of  the  Olvll  Code  declares ' 
that  "a  consideration  Is  valid  If  any  benefit 
accrues  to  him  who  makes  the  promise,  or 
any  Injury  to  him  who  receives  the  promise.** 
It  f<^owB  from  this  that.  In  order  for  tbe 
consideration  of  a  contract  to  be  valid.  It  Is 
not  essential  that  any  profit  or  benefit  should 
accrue  to  the  promisor,  but  the  contract  is 
equal^  as  valid  If  any  Injury  accrue  to  tbe 
promisee.  It  Is  true  that,  even  if  a  promise 
to  answer  for  the  debt  of  another  be  In  writ- 
ing, it  does  not  necessarily  preclude  Inquiry 
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as  to  whether  a  consideration  for  tbe  prom- 
ise in  fact  exists.  In  DstIs  t.  Tift,  70  Oa. 
B2,  58,  it  was  decided:  "A  promise  In  writ- 
ing to  answer  for  tbe  debt  of  another  need 
not  state  the  consideration  therefor,  but  the 
fact  of  the  midertaklng  being  In  writing  does 
not  preclade  Inquiry  as  to  whether  a  consid- 
eration for  the  promise  in  fact  exists;  and  a 
promise  to  pay  the  pre-existing  debt  of  an- 
other, without  any  detriment  or  Inconreu- 
lence  to  the  creditor,  or  any  benefit  secured 
to  the  debtor  in  consequence  of  tbe  under- 
taking. Is  a  mere  nudum  pactum."  That, 
boweTcr,  li  not  this  ose.  Tbe  detriment  to 
tbe  creditors  arose  out  of  Ihe  fact  that,  by 
virtue  of  the  promise  and  undertaking  sued 
on,  they  relinquished  a  valuable  lien  upon 
the  property  of  their  original  debtor  at  a 
time  when  they  liad  commenced  to  enforce 
the  same,  and  thus  lost  the  opportunity  of 
making  their  money  out  of  tbe  principal  obli- 
gor. Manifestly,  then,  there  was  sufficient 
consideration  to  snpi»ort  tbe  contract,  and 
the  petition  was  not  demurrable  on  that 
ground. 

2.  It  Is  insisted,  however,  that  the  under- 
taking which  Is  made  the  basis  of  this  ac- 
tion was  a  guaranty  to  pay  tbe  debt  of  an- 
other, and,  being  a  promise  to  answer  for  tbe 
default  of  another.  It  was  not  an  original  un- 
dertaking, and,  under  the  statute  of  frauds, 
should  have  been  In  writing.  Conceding  that 
there  are  no  facts  set  forth  In  the  petition 
which  would  take  this  ease  out  of  the  stat- 
ute of  frauds,  we  do  not  think  that  tbls 
ground  of  the  demurrer  is  well  taken.  It 
nowhere  appears  In  the  petition  that  the 
promise  made  by  the  defendant  in  error  was 
not  in  writing.  That  being  tbe  case,  the 
court  will  not  presume,  when  the  contract 
was  made,  that  there  was  any  violation  by 
the  parties  of  tbe  statute  on  the  subject.  The 
principle  announced  In  the  second  headnote 
is  fully  covered  by  tbe  decision  of  this  court 
In  Draper  v.  Dry-Goods  Co.,  30  8.  K.  506, 
wliere  It  was  held  that,  "in  a  suit  for  dam- 
ages growing  out  of  a  breach  of  contract, 
required  by  the  statute  to  be  In  writing,  the 
petition  is  not  demurrable  upon  the  ground 
that  it  does  not  set  forth  whether  or  not  the 
contract  was  In  writing."  It  1b  true,  in  that 
case  the  contract  sued  upon  was  not  a  prom- 
ise to  ai»wer  for  the  debt  of  another,  but  It 
was  a  contract  Involving  the  pnrcbase  of 
goods  for  a  sum  exceeding  fSO.  The  prin- 
ciple decided,  however,  necessarily  govons 
this  case.  It  will  be  seen  from  the  opinion 
and  tbe  authorities  cited  In  the  case  above 
mentioned  that  the  decision  rests  upon  the 
rule  that,  where  a  statute  In  derogation  of 
the  common  law  requires  certain  contracts 
to  be  executed  In  a  prescribed  manner  in  or- 
der to  be  binding  upon  the  parties,  tbe  law 
win  not  presume,  in  the  absence- of  proof, 
that  either  party  has  violated  tbe  statute. 
From  one  of  the  authorities  cited  In  that 
opinion  Is  this  quotation,  which  Is  directly 
applicable  to  the  case  now  under  considera- 


tion: *'Thns,  a  complaint  upon  an  under- 
taking to  answer  for  tbe  debt  of  a  third  per- 
son Is  good,  though  It  does  not  allege  that 
either  the  promise  or  the  consideration  was 
in  writing."  1  Estee.  1*1.  &  Prac.  §  320.  Juds- 
ment  reversed.   All  the  Justices  concurring. 


CARTER  V.  STATE. 
(Saiweme  Court  of  Oeorgia.   Feb.  2,  1899.) 
Ansoir— l!fDlCTicsKt^*'HuL-sa  "  —  Inbtbdotioss  — 

EtIDIKCB— ACCOHPLICB— JUBT— 
QCALIFICATIONB. 

1.  It  Is  not  essential  that  an  indictment  for 
arson,  charging  the  burning  of  an  "outhouse," 
should  allege  whether  or  not  the  same  was  lo- 
cated in  a  city,  town,  or  village. 

2.  A  freight-car  body,  which  has  t>een  detach- 
ed from  the  wheels,  and  placed  upon  permanent 
posts  near  a  railway  track  at  ■  station,  and  to 
which  a  platform  has  been  attached,  thus  consti- 
tuthig  a  Btracture  to  he  used  as  "a  freight  ware- 
house," and  which  is  osed  for  this  purpose 
only,  Is  a  "house,"  within  the  meaning  of  sec- 
tion 136  of  the  Penai  Code. 

3.  Soch  a  hoose,  located  elsewhere  than  in  a 
city,  town,  or  village,  may  be  characterized  as 
an  "outhonse,"  though  not  appurtenant  to  any 
other  building. 

4.  When  the  principle  embraced  in  a  request 
to  charge  is  so  fully  covered  by  the  general  in- 
structions given  to  the  Jury  that  they  could  not 
possibly  be  mistaken  as  to  the  true  law  of  the 

goint  in  question,  refnsiDfc  to  Hyb  audi  a  request 
I  not  cause  for  a  new  trial. 
I     6.  According  to  tbe  rule  laid  down  by  this 
I  court  in  Byrd  v.  State,  68  Ga.  661.  the  acts  and 
declarations  of  one  accomplice,  done  and  made 
I  during  the  i>endency  of  a  common  pnrpose  and 
effort  to  conceal  a  crime  already  perpetrated, 
;  are  admissible  against  another  accomplice. 
I     C.  A  new  trial  will  not  be  granted  because  of  . 
;  a  refusal  by  the  court  to  inqiure  whether  or  not 
I  any  of  the  panel  of  Jurors  were  disqualified  by 
relationship,  when  It  is  not  shown  that  In  point 
of  fact  a  jaror  thus  disqualified  was  placed  up- 
on the  panel. 

7.  The  discretiCHi  of  the  trial  Judge  In  de- 
termining, ui>on  conflicting  evidence,  whether  or 
not  a  juror  was  impartial,  will  not,  unless 
abused,  be  interfered  with  by  this  court 
(Syllabus  by  the  Court.) 

Error  from  snperlw  court  Wayne  county; 
J.  Jj.  Sweat,  Judge. 

H.  B.  Carter  was  convicted  of  arson  and 
brings  error.  Affirmed. 

Tbos.  E.  Watson,  Brantley  &  Bennet,  and 
K  D.  Graham,  for  plaintiff  In  error.  John 
W.  Beuuett,  Sol.  Gen.,  Goodyear  &  Kay,  and 
D.  M.  Clark,  for  tbe  State. 

LUMPKIN,  P.  J.  Upon  an  Indictment 
against  H.  B.  Carter,  D.  H.  Moody,  F.  Her- 
rlngton,  and  Jim  Moody,  cbarging  them  with 
the  crime  of  arson.  Carter  was  separately 
tried  and  convicted.  His  bill  of  exceptions 
alleges  error  In  overmllng  a  demurrer  to  tbe 
Indictment  and  In  refusing  to  sustain  a  mo- 
tion for  a  new  trial.  We  will  undertake  a 
brief  diBcusBlon  of  the  material  questions  thus 
presented. 

I.  The  Indictment  charged  the  willful  and 
malicious  bimilng  of  "a  certain  freight  ware- 
house," tbe  prc^erty  of  tbe  Southern  Railway 
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Oumpany,  "the  same  ht/tag  then  and  there 
an  outhouse."  The  point  made  by  the  de- 
mnrrer  vas  tbnt  the  indictment  failed  to  al- 
lege whether  or  not  the  house  alleged  to 
have  been  homed  was  In  a  city,  town,  or 
TUlage.  The  decision  of  this  coort  In  Smith 
T.  State,  64  Oa.  eOi,  practically  settles  this 
question.  It  was  there  held  tiiat:  "Whether 
the  outhouse  burnt  be  In  a  city,  town,  or  tU- 
lage,  or  not,  does  not  affect  the  legal  charac- 
ter of  the  (^ense.  It  affects  the  pmU^mrait 
only."  .  Accordingly,  a  ruling  of  the  trial 
court  refusing  to  exclude  testimony  on  the 
ground  that  tbe  indictment  failed  to  all^ 
that  the  outhouse  ma  not  In  a  city,  town,  or 
Tillage  was  snatalned. 

2.  The  next  question  for  determination  Is 
whether  or  not  the  structure  burned  was  a 
"house,"  within  the  meaning  of  section  130 
of  the  Penal  Code,  defining  the  offense  of 
arsoiL  The  evidence  shows  that  the  boAf  of 
a  freight  car  had  been  taken  off  the  wheels, 
and  placed  near  the  railway  track  at  a  star 
tlon,  that  It  was  aunwrted  up<m  permanent 
posts,  and  that  a  platform,  to  be  used  in 
transferring  freights  to  and  from  the  car 
body,  had  been  attached  to  the  same.  It 
further  appeared  that  the  stmctnre  thns  lo- 
cated was  used  as  **a  freight  warehouse"  by 
the  railway  company,  in  predady  the  ssme 
manuOT  as  If  It  had  been  an  ordinary  ware- 
house built  for  this  Identic  pnrpose.  In 
view  of  these  facts,  we  have  no  difficulty  In 
holding  that  the  structure  In  questhm  was  a 
"house,"  and  accordingly  we  approve  the  In- 

.  atnictlon  to  this  effect  given  by  the  trial 
Judge  to  the  Jury.  That  the  structure  with 
which  we  are  now  dealing  was  not  In  shape 
like  an  ordinary  house,  or  that  a  portion  of 
the  same  had  been  formerly  used  as  a  mov- 
able car.  does  not  prevent  It  from  being, 
within  legal  contemplation,  a  house.  It  was 
certainly  no  longer  a  car;  and  having  all  the 
elements  of  permanency,  and  being  adapted  to 
the  uses  for  which  a  warehouse  is  suitable, 
we  see  no  reason  why  It  should  not  be  treat- 
ed as  a  structure  coming  within  the  protec- 
tion of  the  statute  above  dted.  See,  in  tbis 
connection,  Williams  v.  State  (this  term)  S2 

,  S.  K  129. 

3.  As  will  have  been  observed,  the  Indict- 
ment alleged  that  this  structure  waa  an  "ont- 
bouse."  There  waa  no  evidence  abowlng  that 
the  Southern  Railway  Company  had  or  own- 
ed any  other  building  at  this  atation;  and 
counsel  for  the  accused  thereupon  Insisted 
that  the  bouse  In  question  could  not,  In  legal 
contemplation,  be  an  "outhouse,"  and,  ac- 
cordingly, that  there  waa  a  fatal  variance  be- 
tween the  allegations  of  the  Indictment  and 
the  proof.  It  Is  true  that  the  word  "out- 
house" primari^  means  a  building  adjacent 
to  a  dwelling  bouse,  and  subservient  thereto, 
but  distinct  from  the  mansion  itself.  See  2 
Bonv.  Law  IHct  MX;  Black,  Law  Diet  859; 
And.  Law  Diet  516.  After  careful  conidder- 
atlon,  however,  we  have  reached  the  con- 
clusion that  ttie  word  "onUiouse,"  aa  used  In 


sections  136, 141,  and  142  of  our  Penal  Oode, 
as  applied  to  a  structure  not  located  within  a 
city,  town,  or  village.  Is  intended  to  embrace  a 
house  of  any  description  which  is  not  a  dw^- 
Ing  house.  In  Watt  r.  State,  61  Ga.  06,  tUa 
court  held  that  the  wlUfnl  aad  mallcioua 
burning  of  a  country  church  waa  Indictable 
under  section  4379  of  the  then  ezistiDg  Oode, 
which  Is  the  same  as  sectitm  141  of  the  pres- 
ent Penal  Code.  The  status  of  a  raUway 
warehouse,  located  elsewhere  than  in  a  dty. 
town,  or  village,  cannot  be  legally  different 
from  that  of  a  country  church  simllariy  At- 
uated.  That  all  houses  other  than  dwelling 
houses,  thus  located,  were  Intended  to  be  re- 
garded as  ^outhouses,"  seems  manifest  from 
the  provlslona  of  section  142  of  the  Penal 
Code,  which  declares  that  "setting  flre  to 
an  ont-house  ot  another,  as  described  in  the 
ineeedlng  section,  shall  be  pnntahed."  ete: 
for,  unless  this  meaning  be  given  to  the  word 
"outhouse"  as  used  In  sectlcm  1^,  we  would 
have  no  penalty  whatevw  for  the  offemae  of 
setting  flre  to  a  house  of  the  kind  described 
In  the  present  Indictment.  The  truth  %  ttie 
prefix  "out"  was  totally  unnecessary  In  this 
connection,  enept  for  'Uie  exdndn  purpose 
of  distlDgnlshlng  dwdBng  houses  from  other 
houses;  bnt  the  use  thereof  should  not,  we 
tiUnk.  be  given  the  rifect  of  defeating  the 
legislative  will,  which  clearly  was  to  Indnde 
buildings  other  than  those  which  would  m- 
dlimrily  be  understood  as  filing  witiiln  the 
class  designated  by  the  word  "onthonae." 

4.  All  of  the  persons  named  In  the  Indict- 
ment were  accused  as  principals.  The  court 
was  requested  to  charge  that  If  Carter,  who 
was  then  on  trial,  -was  guilty  either  as  an 
accessory  before  the  fact  or  as  an  accessory 
after  the  fact,  he  could  not  lawfully  be  ctm- 
vlcted  under  this  Indictment  The  court  re- 
fused to  Instruct  the  Jury  In  the  precise  lan- 
gnage  of  the  requests  presented,  but  cUd 
charge  the  Jury  repeatedly,  distinctly,  and 
unequivocally,  that  the  accused  could  not  be 
convicted  unless  they  were  satisfied  b^ond 
a  reasonable  doubt  that  he  was  present  at 
the  time  the  arson  was  CMumltted,  and  ac- 
tually participated  In  Its  perpetration.  A 
mind  of  even  ordinary  comprehension  conld 
not  have  failed  to  understand,  from  the  plain 
and  explicit  language  used  by  the  Judge,  that 
no  verdict  of  guilty  could  property  l>e  re- 
turned against  the  accused  unless  the  evi- 
dence showed  his  guilt  as  a  principal.  The 
Jury  must  have  known,  from  the  Instructions 
given  them,  that  no  matter  how  Intimate  a 
connection  with  the  crime  Carter  may  have  j 
had,  either  Iwfore  or  after  Its  commission, 
he  could  not  be  lawfully  convicted  of  the  ! 
charge  brought  against  him  unless  he  was 
present  and  actually  participated  In  the  burn- 
ing of  the  house.  Tbin  being  so,  and  the 
evidence  'tending  to  show  his  guilt  as  a  prin-  ; 
cipal  being  very  strong,  we  do  not  feel  con- 
strained to  order  a  new  trial  because  of  the 
court*s  refusal  to  give  the  requests  above 
mentioned,  although  we  do  not  hesitate  to 
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say  It  vould  bare  been  tbe  better  practice  bo 

to  do. 

5.  The  conrt  admitted,  over  objection  of 
the  accased,  evidence  of  certain  acts  on  the 
part  of  D.  H.  Moody,  and  declarations  imme- 
diatelr  accompanjrlDg  the  same,  and  also  a 
letter  written  by  him  to  Herrington,  all  tend- 
ing to  show  a  guilty  connection  on  Moody's 
part  with  the  crime  charged  In  tbe  Indict- 
ment and  also  to  some  extent  Implicating 
Carter  as  a  participant  therein.  These  acts 
were  done  and  these  declarations  were  made 
some  time  after  the  arson  had  been  commit- 
ted, and  the  letter  was  written  at  a  still  lat- 
er* period;  but  there  was,  independently  of 
the  conduct  and  sayings  of  Moody  with 
which  we  are  now  dealing,  and  of  anything 
contained  in  his  letter  to  Herrington,  much 
evidence  tending  to  show  there  was  a  con- 
spiracy to  steal  goods  from  the  warehouse 
and  bum  the  building,  and  also  to  establish 
the  state's  contention  that  Carter  was  ac- 
tively concerned,  not  only  In  the  theft  and 
arson,  but  also  In  a  common  Intent  and  pur- 
pose on  the  part  of  the  conspirators  to  ef- 
fectuate a  concealment  of  these  crimes,  and 
shield  each  other  from  detection  and  punish- 
ment In  other  words,  there  was,  outside  of 
the  evidence  objected  to,  proof  authorizing 
the  conclusion  that  the  alleged  conspiracy 
embraced  a  "criminal  enterprise,"  the  scope 
of  which  Included  larceny,  arson,  and  con- 
cealment There  was  also  some  evidence 
warranting  the  Inference  that  this  enterprise 
was  still  pending  on  the  occasions  to  which 
the  evidence  complained  of  as  Illegal  related. 
It  seems,  therefore,  under  the  decision  of 
this  court  in  Byrd  v.  State,  68  Ga.  6fil,  that 
this  evidence  was  admissible  against  Carter, 
In  that  case  It  was  distinctly  ruled  that  the 
acts  and  conduct  of  one  accomplice  during 
the  pendency  of  the  wrongful  act,  not  alone 
In  Its  actual  perpetration,  but  also  in  Its  sub- 
sequent concealment  were  admissible  against 
another  accomplice.  This  holding  was  doubt- 
less based  upon  the  Idea  that  the  criminal 
enterprise  was  still  pending  while  the  con- 
spirators continued  to  be  active  In  taking 
measures  to  prevept  the  discovery  of  the 
crime,  or  the  Identl^  of  those  connected  with 
its  perpetration. 

6.  One  ground  of  the  motion  for  a  new 
trial  complains  that  the  Judge  erred  In  re- 
fusing to  Inquire  whether  or  not  any  of  the 
panel  of  Jurors  put  upon  the  accused  were 
stockholders  In  the  Southern  Railway  Com- 
pany, or  were  related  to  such  stockholders. 
As  it  was  not  made  to  appear  that  any  Juror 
having  such  a  disqualification  was  In  fact 
upon  the  panel,  this  ground  Is  obTtonaly 
■without  merit 

7.  The  only  remaining  ground  of  the  mo- 
tion for  a  new  trial  which  need  be  noticed  Is 
one  alleging  partiality  on  the  part  of  a  Juror. 
This  ground  was  supported  by  evidence  go- 
ing to  show  that  prior  to  the  trial  the  Juror 
In  question  had  nsed  expressions  Indicating 
prejudice  i^alnst  the  sceosed.   By  way  of 
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counter  showing,  however,  the  Juror  made 
an  affidavit  positively  denying  the  use  of  the 
language  imputed  to  him,  and  was  In  this 
respect  corroborated  by  other  evidence.  It 
therefore  simply  appears  that  upon  a  conflict 
of  testimony  which  would  have  warranted 
a  finding  either  way,  the  Judge  held  that 
the  Juror  was  not  Incompet^t  to  try  the  ac* 
cused,  and  certainly  there  was  no  abuse  of 
discretion  in  so  doing.  Judgment  affirmed. 
All  the  Justices  concurring. 


OHARLON  V.  BTATB. 

(Supreme  Court  of  Georgia.   Feb.  8,  1S99.) 

HomciDB— CouNBKL— Appoistmsst  to  Dbfivd— 
CoxTi  xcAXCE — D 19CH  8TI  OS— Review— Ih^ 

8TRCCT10N8 — VbRDIOT. 

1.  Under  the  attendant  circumstances,  it  was 
not  error  for  the  court  before  an  indictmeat 
was  found  against  the  prisoner,  to  appoint  conn- 
set  for  his  defense,  and  at  the  same  time  to  set 
a  day  for  bis  trial. 

2.  The  time  to  be  allowed  connsel  to  prepare 
for  trial  is  in  the  sound  discretion  of  the  trial 
Judge,  which  discretion  will  not  be  Interfered 
with  by  this  court  unless  abused. 

(a)  No  unusoal  or  intricate  matters  of  law  or 
fact  appearing,  and  nothing  hdng  shown  as  to 
public  exdtement  there  was  no  abuse  of  discre- 
tion in  overruling  the  motion  for  a  continuance 
upon  the  grounds  of  want  of  time  to  prepare  for 
trial  and  of  public  excitement 

3.  Where,  on  a  trial  for  murder.  It  appeared 
that  the  accused  shot  at  K..  but  killed  M.,  and 
the  court  charged  sections  64  and  66  of  the 
Penal  Code,  defining  voluntary  manslaughter, 
such  charge  was  not  misleading,  as  having  the 
effect  of  instmcting  tbe  jury  that  to  reduce  the 
homicide  from  murder  to  manslaughter,  they 
must  Gnd  that  M.  actually  assaulted  or  attempt- 
ed to  commit  a  serious  personal  injury  on  tbe 
accused;  especially  where  the  judge  further 
cbarsed  "that  if  tbe  defendant  did  not  intend 
to  kill  [M.],  but  [K.],  if  it  would  not  have  been 
murder  had  he  billed  [K.],  then  his  killing 
[M.I  would  not  hare  been  murder,"  and  there 
wag  a  verdict  finding  the  accused  guilty  of  mur- 
der. 

4.  The  evidence,  if  not  the  statement  of  the 
accused,  demanded  tbe  verdict,  and  there  was 
DO  error  in  refusing  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Chatham  eomitar; 
B.  Falligant,  Judge. 

John  GharloQ  was  convicted  of  murder,  and 
brings  error.  Affirmed. 

Gordon  Sanssy  and  W.  T.  JiAnson,  for  plain- 
tiff In  orror.  W.  W.  Osborne,  B6L  Gen,,  and 
J.  M.  TerreU,  Atty.  Gen.,  for  tbe  State. 

PISH,  J.  The  first  and  second  grounds  of 
tbe  motion  for  a  new  trial  were  the  general 
grounds  that  the  verdict  was  contrary  to  the 
law  and  the  evidence.  These  will  be  con- 
sidered in  disposing  of  the  otho*  grounds, 

1.  The  third  and  fourth  grounds  complain 
that  It  was  error  for  the  court,  before  an  In- 
dictment was  found  against  the  plaintiff  in 
error,  to  appoint  counsel  toe  him,  and  to  as- 
sign the  case  fbr  trial.  In  certifying  to  these 
groands,  tbe  trial  Judge  says  that  coonsel 
were  appointed  after  Inqulrtef  ot  tbt  ^in- 
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tiff  In  error,  and  on  his  message  that  be  had 
no  counsel,  and  wished  counsel  ass^ed  hhn; 
that,  when  counsel  were  appointed,  the  court 
hnmedlately  placed  at  their  command  every- 
thing to  obtain  witnesses,  If  any  were  requlr-  j 
ed.  Under  these  circumstances,  we  can  see  | 
nothing  harmful  to  the  rights  of  the  plain-  l 
tUF  tn  error  In  the  action  of  the  court  The  j 
appointment  of  counsel  seems  to  have  been  i 
at  the  Instance  of  the  accused,  and  be  will  i 
not  be  heard  to  except  to  the  grantlug  of  his  j 
own  request.   The  day  set  for  the  trial  was  ' 
sulnequent  to  the  finding  of  the  Indictment,  j 
and  there  was  nothliu;  in  asalgnhig  the  case  | 
for  trial  which  would  prevent  plaintiff  In  er- 
ror from  baring  It  continued  when  called,  if  I 
there  should  then  exist  any  valid  reason  why  ; 
the  trial  should  not  then  proceed.   In  fact, 
counsel  seem  to  hare  so  understood,  as  they 
filed  a  motion  at  that  time  for  a  continuance. 

2.  The  fifth  ground,  of  the  motltm  for  a 
new  trial  was  that  the  court  erred  In  overrul- 
ing tile  nu)tion  for  a  contlnnance  made  by  the 
plaintiff  in  error,  upon  the  grounds  that  he 
and  his  counsel  had  not  bad  snfflclent  time 
since  the  appointment  of  counsel  and  the  find* 
Ing  of  the  bill  to  prepare  for  trial,  and  be- 
cause public  feeling  was  so  excited  against 
blm  at  the  time  that  be  could  not  obtain  a 
fair  trlaL  In  refusing  the  continuance,  the 
court  stated  to  counsel  for  the  accused  "that, 
if  the  defendant  would  point  out  ot  name  any 
one  or  more  witnesses  whom  he  desired,  they 
should  be  subpoenaed  at  once.*'  Counsel  had 
Saturday,  and  until  the  case  was  called,  on 
Tuesday,  to  consult  with  plaintiff  in  error  and 
prepare  for  his  defense;  and,  if  there  had 
been  anything  unusual  about  the  case  requir- 
ing more  time  for  its  preparation,  it  should 
have  been  shown  when  the  motion  for  con- 
tinuance was  made.  See  Stevens  r.  State,  93 
Ga.  307,  20  S.  E.  331  (Syl.  point  2).  The  ac- 
cused had  no  absent  witnesses;  there  was 
nothing  peculiar  alwut  the  facts  of  the  case; 
and  no  theory  of  defense  was  suggested  re- 
quiring special  preparation.  It  must  be  left 
to  the  sound  discretion  of  the  trial  Judge  to 
detennine  what  time  ledMuld  be  allowed  coun- 
sel to  prepare  for  trial,  and  such  discretion 
will  not  be  interfered  with  by  this  court  un- 
less abused.  In  Walton's  Case,  79  Ga.  446, 
6  S.  E.  208,  the  homicide  occurred  Friday 
night.  On  Monday  following,  the  presiding 
judge,  in  anticipation  of  the  Indictment  ap- 
pointed counsel  to  represent  the  defendant. 
An  indictment  for  murder  was  found  on  Tues- 
day, and  the  case  was  then  set  for  trial  on 
Wednesday  morning.  When  It  was  called, 
the  accused  moved  for  a  continuance,  on  the 
ground  that  he  was  not  ready  for  trial,  be- 
cause his  counsel  had  not  had  an  opportunity, 
since  their  appointment  and  the  finding  of  the 
indictment,  to  look  into  the  case  and  make 
due  preparation.  The  motion  for  continuance 
was  overruled,  and  uiion  a  writ  of  error  to 
this  court  the  decision  of  the  trial  judge  was 
affirmed;  Blandford,  J.,  delivering  the  opinion, 
and  dlatlnguldilng  Blackman'a  Case,  70  Qa. 


288,  also  dting  Moody's  Case,  54  Ga.  OBO.  Sea 
Eberharf  s  Case.  47  Ga.  508. 

Mo  facts  were  shown  In  suppcot  of  Oie  mo- 
ticHi  for  continuance  on  the  ground  of  public 
excitement  and  prejudice,  and  there  was  noth- 
ing to  take  the  ease  out  of  the  general  rule, 
so  frequently  laid  down,  that  public  exdte- 
ment  and  prejudice  alone  are  not  snfflclent 
cause  fOT  continuance.  See  rases  <dted  under 
section  961  of  the  Penal  Code.  Even  if  the 
ruling  of  the  court  on  the  motion  for  contin- 
uance had  been  erroneous,  in  view  of  the  evi- 
dence subsequentiy  subnaitted  and  also  tlie 
statement  of  the  accused,  such  error  was  not 
cause  for  a  new  triaL 

8.  We  do  not  think  that  the  Judge's  charge 
on  the  subject  of  voluntary  manslau^ter  was 
misleading  because,  in  ^ect,  Instructing  the 
Jury  that,  to  reduce  the  bomldde  from  murder 
to  manslaughter,  tb^  must  find  that  McLeod 
actually  assaulted  or  attempted  to  commit  a 
serious  personal  injury  on  the  defendant  In 
charging  on  the  subject  of  voluntary  man- 
^ng^ter,  the  court  read  all  of  sections  64  and 
66  of  the  Poial  Code,  defining  that  offense. 
In  our  oplnltm,  the  ^ect  of  so  doing  was  not 
as  contended  for  by  counsel  for  [Aalutiff  In 
error.  We  do  not  think  Oiat  it  can  be  reason- 
ably presumed  that  any  sensible  jury,  by 
bearing  the  law  of  such  sections  read,  would 
be  misled  Into  beUeving  that  as  the  accused 
shot  at  Krackoi,  and  unintentionally  killed 
McLeod,  to  reduce  the  homicide  from  murder 
to  voluntary  manslaugbter  It  must  appear 
that  HcLeod  assaulted  or  attempted  to  com- 
mit a  serious  personal  Injury  on  the  accused. 
The  court  further  charged  the  Jury  as  fol- 
lows: **I  charge  you  that  if  the  defendant 
did  not  intend  to  kUl  HcLeod,  but  Kracken,  if 
it  would  not  liave  been  murder  had  be  killed 
Kracken,  then  his  killing  McLeod  would  not 
have  been  murder."  The  Jury  must  have  un- 
derstood the  converse  to  be  true,— that,  if  it 
would  have  been  murder  had  the  accused  kill- 
ed Kracken,  then  Us  klllUig  McLeod  would  be 
murder.  They  evidentiy  believed,  from  the 
law  and  the  foots  before  tb^  that  If  Krac- 
ken had  t>een  killed  by  ttie  shot  which  kDled 
McLeod,  it  would  have  been  murder,  and  that 
therefor^  the  killing  of  tiie  latter  was  equally 
murder. 

4.  The  evidence,  if  not  the  ststement  of  the 
accused,  conduidvely  showed  that  he  was 
guilty  of  murder,  and  there  was  no  error  in 
overruling  the  motion  for  a  new  triaL  Judg- 
ment affirmed.  All  the  Justices  concurring; 
LITTLE,  J.,  speciaUy. 


HUFF  T.  STATE. 
(Supreme  Court  of  Georgia.   Feb.  4,  1889.) 

Raps— Bti  DSNCB. 
1.  On  the  trial  of  one  Indicted  for  the  crime 
of  rape,  it  is  error  for  the  court  to  refuse  to  al- 
low counsel  for  the  accused,  on  cross-cxamins- 
tion  of  the  party  alleged  to  have  been  raped,  to 
undertake  to  show  by  her  that  after  the  alleced 
crimiDal  act,  she  desired  all  the  time  to  settle  the 
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case,  and  stop  the  prosecQtloo.  Sach  an  error 
frill  require  a  new  trial  In  a  cl<»e  case,  especiallr 
where  the  ffnilt  of  the  accused  is  entirely  de- 
pendent upon  the  credibility  of  such  a  witness. 

2.  Other  than  as  above  indicated,  there  was 
so  material  error  committed  at  the  trial. 

(SyllabDS  by  the  Court) 

Error  from  Boperior  court,  Klbert  coiin^; 
Seaborn  Beese,  Judge. 

Ban  Hnff  wa>  convicted  of  crime,  and 
brings  error.  Reversed. 

Sam  L.  Olive,  for  plaintiff  In  error.  R. 
H.  Lewis,  Sol.  Gen.,  and  Harrison  &  Bryan, 
for  tbe  State. 

LEWIS,  J.  The  accused  was  Indicted  and 
convicted  for  the  offense  of  rape,  with  a 
recommendation  to  mercy.  A  sentence  of  12 
years  In  the  penitentiary  waa  imposed  upon 
him  by  the  court.  He  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  be  ex- 
cepted. 

1.  It  appears  from  the  record  that  the  par- 
ty alleged  to  have  been  raped  was  Introduced 
as  a  witness  in  behalf  of  the  state.  On  her 
cross^amination  by  counsel  for  the  accused, 
she  was  asked  tbe  following  question: 
"Isn't  it  a  fact  that  you  have  wanted  to  set- 
tle this  thing,  and  stop  It,  all  the  way  along?' 
The  court  refused  to  permit  the  witness  to 
answer  this  question,  which  ruling  was  ex- 
cepted to,  and  is  made  one  of  tbe  grounds  in 
the  motion  for  a  new  trial.  We  are  Inclined 
to  tbink  that,  as  a  general  rule,  where  one  Is 
on  trial  for  a  crime  involving  a  great  per- 
sonal wrong  or  Injury  to  another,  any  con- 
duct of  the  alleged  injured  party  that  might 
proi>erly  be  considered  by  the  jury  as  Incon- 
sistent with  the  theory  that  such  person  was 
injured  as  alleged,  would  be  admissible  In  evi- 
dence In  iKhalf  of  the  accused.  When  the 
alleged  victim  of  the  wrong  is  upon  the 
stand  as  a  witness  against  the  accused,  the 
question  as  to  whether  or  not  cotmsel  for  the 
accused  has  a  right  upon  cross-examination, 
to  Inquire  Into  the  conduct,  acts,  or  sayings 
of  such  a  'witness,  after  the  alleged  crime, 
with  the  view  of  showing  that  such  conduct 
Is  inconsistent  either  with  the  guilt  of  the 
accused  or  with  the  testimoily  given  by  the 
witness,  is  free  from  doubt.  The  right  of  a 
thorough  and  sifting  cross-examination  of  a 
witness  in  all  matters  material  to  the  Issue  la 
one  recognized  and  emphasized  by  the  law, 
and  courts  should  be  rautlous  in  abridging 
such  right  It  of  course,  does  not  necessarily 
follow  that  an  effort  by  the  prosecutor  to 
settle  a  criminal  case  would  tend  to  show 
either  the  innocence  of  the  accused  or  tbe 
want  of  good  faith  In  the  prosecution.  This 
would  depend  upon  the  facts  and  circum- 
stances of  each  particular  case;  for  Instance, 
upon  the  nature  and  gravity  of  the  offense 
charged,  tbe  relation  of  the  parties,  and  their 
intelligence  and  condition  in  life.  As  to 
what  weight  such  testimony  would  or  should 
have  la  not  a  question  of  law,  but  one  alone 
for  determlnatton  by  tbe  Jury.  In  Gaines  v. 


State,  90  Ga.  704,  26  S.  E.  760,  it  was  decided 
that  "evidence  that  the  father  of  one  accused 
of  crime  endeavored  to  effect  a  settlement  of 
the  prosecution  may,  in  some  Instances,  be 
competent,  as  affecting  the  father's  credibil- 
ity as  a  witness."   Justice  Lumpkin,  In  de- 
livering the  opinion  In  that  case,  on  page 
705,  99  Ga.,  and  page  760,  i!G  S.  E.,  says:  "As 
I  the  father  of  the  girl  testified  as  a  witness 
for  the  state,  evidence  that  he  undertook  to 
I  compromise  with  the  father  of  the  accused 
;  was  unquestionably  relevant,  as  affecting  the 
,  credibility  of  the  witness."  It  follows,  there- 
fore, that  the  court  erred  in  refusing  to  allow 
the  witness  in  this  case  to  answer  questions 
by  which  it  was  sought,  by  counsel  for  the 
accused,  to  show  that  she  desired  or  had  made 
!  efforts  to  compromise  or  settle  the  case,  and 
atop  the  prosecution.  Under  the  facts  of  this 
case,  we  think  the  error  requires  a  new  trial. 
We  do  not  deem  it  proper  to  express  or  in- 
timate any  opinion  as  to  whether  or  not  the 
I  testimony  was  sufficient  to  authorize  the  ver- 
'  diet.    But  we  only  consider  tbe  testimony, 
I  with  the  view  of  determining  the  materiality 
j  of  this  erroneous  ruling  of  the  court  The 
'  guilt  of  accused,  so  far  as  shown  by  this 
I  record,  depends  entirely  upon  the  credibility 
j  of  this  one  witness,  who  swears  to  an  ont- 
I  rageous  and  unnatural  crime  against  her 
I  own  father,  an  old  man,  and  the  head  of  a 
family,  consisting  of  his  wife  and  18  chil- 
j  dren.  We  think  the  error  of  the  conrt  in  re- 
I  strictlng  the  cross-examination  of  this  wlt- 
[  ness,  as  above  indicated,  might  under  tbe 
j  facts  and  circumstances  disclosed  by  the  rec- 
ord In  this  case,  have  operated  injuriously 
I  to  the  accused,  and  for  this  reason  a  new 
I  trial  is  granted. 

2.  There  were  other  grounds  in  the  motion 
for  a  new  trial,  complaining  of  other  rulings 
and  charges  of  the  court,  but  we  do  not  deem 
them  of  sufficient  merit  to  require  any  spe- 
cial attention.  Other  than  as  above  Indicat- 
ed, there  was  no  material  error  of  law  com- 
mitted upon  the  trial.  Judgment  reversed. 
All  the  justices  concurring. 


MAYER  et  al.  v.  MOREHEAD. 
(Supreme  Coort  of  Georgia.   Feb.  4,  1899.) 
Lease  or  Farm  Lasps — Coxstrdction  — Loss  bt 

FlKE. 

Where  farming  lands  were  rented  for  a 
term  of  years,  and  the  tenants  agreed  "to  k^p 
up  nil  repairs  at  their  own  expense,  fire  and 
providential  cansea  excepted,"  the  whole  rent 
could  be  reoovered.  notwithstanding  the  total 
destructiOD,  by  accidental  fire,  of  a  sin  house 
situated  on  the  rented  premises. 
(Syllahns  by  the  Cmirt.> 

Error  from  saperior  court,  Dougherty  cotm- 

ty;  A.  H.  Hansell,  Judge. 

Action  by  Mrs.  L.  L.  Morehead  against 
Mayer  &  Crlne.  Judgment  for  plaintiff.  De- 
fendants bring  error.  Affirmed. 

D.  H.  Pope  &  Son,  for  plaintiffs  in  error. 
Jones  &  Bacon,  for  defendant  In  emu. 
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FISH,  J.  Mrs.  h.  L.  Morebead,  as  eiecu- 
trlx,  sued  out  a  distress  warrant  against  May- 
er &  Grine  for  $700  rent  claimed  to  be  due 
for  the  year  1867  for  certain  farming  lands 
In  Dougherty  county.  Defendants  filed  a 
counter  affidavit,  and,  on  the  trial,  put  In  evi- 
dence a  lease  from  plaintiff  to  tbem,  the  ma- 
terial parts  of  which  were  that  plaintiff  leased 
to  defendants  the  Mud  Greek  and  Walker 
places,  or  farms,  from  1883  to  1898,  at  a 
rental  of  f700  a  year,  and  the  lessees  agreed 
"to  keep  up  all  repairs  at  their  own  expense, 
fire  and  provldexitlal  causes  excepted,"  which 
lease  was  signed  by  plaintiff  and  defendants. 
The  bill  of  exceptions  states  that  the  "defend- 
ants then  swore  Daniel  Mayer,  one  of  the  de- 
fendants, and  Charles  Bledsoe,  and  proposed 
to  prove  by  them  that  the  gin  bouse  on  the 
said  place  was  destroyed  by  flre  iffior  to  the 
fall  of  1896;  that  plaintiff  was  notified  of  It, 
and  declined  to  rebuild  or  replace  it;  that  de- 
fendants raised  200  or  300  bales  of  oottoa  on 
the  land  rented;  that  they  had  to  haul  ft  to 
be  ginned  on  another  place,  several  miles  off; 
that  it  cost  $2  a  bale  to  have  It  ginned  in  this 
way;  that  it  could  have  been  ginned  on  the 
place,  by  the  bands  employed,  without  extra 
axpoiae  to  the  defendants,  and  that  defend- 
ants could  have  made,  witliout  extra  expense 
to  tbonselves,  9200  or  $300  a  year  by  ginning 
tiielr  neighbors'  cotton;  that  they  paid  the 
rent  of  1890  under  protest,  and  gave  notice  of 
their  right  to  a  reduction  thereon,  on  account 
of  the  burning  of  aald  gin  house,  at  and  be- 
fore paylnts;  the  same;  that  said  farms  were 
large,  and  had  all  necessary  buildings,  ten- 
ant houses,  and  the  like  for  running  the  same, 
except  the  burned  gin  house."  Plaintiff's 
counsel  objected  to  the  introduction  of  this 
testimony,  and  the  court  sustained  the  ob- 
jection. Defendants  offering  no  other  evi- 
dence, a  verdict  for  $700  was  rendered  for  tbe 
idaintlff,  and  defendants  excepted. 

Tbe  question  for  our  decision,  therefore,  is 
wbetber  the  learned  trial  judge  committed  er- 
ror in  rejecting  tbe  testimony  proffered  by  the 
defendants.  Where  an  estate  for  years  la 
created,  our  Civil  Code  (section  3113),  follow- 
ing tbe  common  law,  makes  tbe  tenant  bound 
for  all  repairs  or  other  expense  necessary  for 
the  preservation  and  protection  of  tbe  prop- 
erty; but  where  simply  the  relation  of  land- 
lord and  tenant  exists,  the  tenant  in  such  caae 
iiaving  no  estate,  but  only  a  usufruct  In  the 
rented  premises,  tbe  dvll  law  is  adopted,  ana 
the  landlord  must  keep  tbe  premises  in  re- 
I»air  (section  3123);  and  if,  on  notice,  be  fails 
to  do  BO,  tbe  tenant  has  a  right  of  action,  or 
be  may  recoup  against  the  rent  (Lewis  v.  Chls- 
bolm,  68  Ga.  40).  Instead,  however,  of  ap- 
plying to  the  relation  of  landlord  and  tenant 
the  rule  of  the  cirll  law,  that  where  the  rent- 
ed premises  are  "destroyed  by  an  inundation, 
an  earthquake,  or  other  event,  the  lessor,  who 
was  bound  to  give  tbe  property,  cannot  de- 
mand tbe  rent,  and  will  be  bound  to  return  so 
much  of  it  as  he  has  received."  Civ.  Code,  S 
81^  again  following  tbe  common  law,  pro- 


vides that  "the  destruction  of  a  tenement  by 
flre.  or  tbe  loss  of  possession  by  any  casualty, 
not  caused  by  tbe  landlord,  or  frcHu  defect  of 
hts  title,  sbail  not  abate  the  rent  contracted 
to  be  paid."  So,  if  a  rented  dwelling  be  un- 
roofed by  a  storm,  tbe  landlord,  upon  notice.  Is 
bound  to  repair  ft,  or  the  tenant  will  have  a 
right  of  actfon,  or  may  recoup  against  the 
rent;  but,  If  the  storm  completely  destroys  ttie 
dwelling,  tbe  landlord  is  not  required  to  re- 
place it,  nor  does  the  rent  abate.  This  may 
not  be  consistency,  nor  tbe  perfection  of  hu- 
man reason,  but  it  seems  to  be  the  law  of  this 
state.  In  the  present  case,  if  tbe  gin  bouse 
bad  been  the  only  property  rented,  and  it  had 
been  merely  damaged  by  fire,  the  landlord, 
unlei^  otherwise  stipulated,  would  have  been 
bound  to  repair  It;  but  If  It  had  been  totally 
destroyed  by  fire,  the  landlord  would  not  have 
been  bound  to  replace  It  nor  would  the  rent 
have  abated.  What  did  occur  in  this  case 
was  that  farming  lands,  together  with  all  tbe 
necessary  buildings,  including  a  gin  house, 
were  rented  for  a  term  of  years,  the  tenants 
expressly  agreeing  to  keep  up  all  repairs,  ex- 
cept such  as  might  be  made  necessary  by  flre 
or  providential  cause;  and  the  gin  house  was 
accidentally  destroyed  by  flre  during  the  tenn. 
It  Is  clear  that  the  tenants,  under  their  con- 
tract, were  not  required  to  rebuild  it  Nor 
did  any  implied  covenant  to  rebuild  on  the 
part  of  tbe  landlord  arise  from  tbe  mere  ex- 
ception of  repairs  on  account  of  fire  and  prov- 
idential cause  In  the  tenants'  covenant  to 
"keep  up  all  repairs  at  their  own  expense." 
^  Was  the  landlord  bound  to  rebuild  the  gin 
house  under  the  law?  That  depends  upon 
whether  Its  rebuilding  was  necessary  to  keep 
the  rented  premises  In  repair.  The  words 
"keep  •  •  •  In  repair,"  as  used  in  sec- 
tion 3123  of  the  Civil  Code,  are  not  technical 
words,  but  are  used  In  their  ordinary  sense. 
The  usual  meaning  of  "to  rei)air"  is  "to  mend: 
to  restore  to  a  sound  state  what  has  been  par- 
tially destroyed;  to  make  good  an  existing 
thing;"  not  to  make  a  new  thing,  such  as 
erecting  a  new  building  to  take  Hxe  place  of 
one  destroyed.  If  tbe  landlord  was  bound  to 
replace  the  burned  gin  house,  then  sbe  would 
have  been  equally  bound  to  have  replaced  the 
dwelling,  the  tenant  houses,  the  stables,  the 
bams,  all  necessary  buildings  on  the  farms, 
had  they  been  burned,  and  to  have  replaced 
them  as  often  as  they  might  have  been  de 
stroyed  during  tbe  term.  We  do  not  think  the 
law  requiring  the  landlord  to  keep  the  rented 
prem^^  In  repair  means  that  he  shall  rebuild 
buildings  wholly  destroyed  by  casualty  not 
caused  by  him.  According  to  tbe  evidence  of- 
fered by  the  defendants,  the  gin  house  consti- 
tuted a  very  substantia]  part  of  the  rented 
premises,  and  was  of  much  benefit  to  defend- 
ants; but  if  true,  such  facts  could  not  be 
sufficient  reasons,  under  our  law,  for  requh> 
ing  tbe  landlord  to  rebuild  It  after  It  was  de- 
stroyed, when,  under  section  3135  of  the  Civil 
Code,  the  destruction  or  loss  of  rented  prop- 
erty by  casualty  shall  not  abate  the  rent  ood- 
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tracted  to  be  paid.  The  enforcement  of  this 
rule  eeems  a  hardship;  but  it  Is  the  law,  and 
tenants,  If  they  are  unwilling  to  take  the 
risks,  may  protect  themselves  by  stipulating. 
In  their  rent  contracts,  against  liability  for 
future  rent  luythe  erent  of  the  destruction  of 
the  premlsesyf  Under  our  view  of  the  law,  we 
are  constrained  to  hold  that  there  was  no 
error  in  rejecting  the  erldence  offered  by  the 
defendants.  Judgment  affirmed.  All  the  Jus- 
tices coDcarrlng. 


HOBBS  T.  HAULBT. 
(Sopcenw  Court  of  Georgia.   Feb.  S,  1800.) 
Tax  BxonsiTB  Lnrr. 

The  levy  of  a  tnx  executioa  for  llS-20,  upon 
as  andivided  one-half  interest  ilL  1,22S  acres  of 
land  worth  $5  or  $6  per  acre,  was  so  grossly 
exot'sslre  as  to  render  a  sale  thereunder  roid, 
notwithstanding  separate  offers  were  made  of 
an  ondiTided  one-half  interest,  fimt  in  a  half 
lot  containing  100  acres,  then  in  additional  whole 
lots  containing  200  acres  each,  with  no  bid  until 
nn  nndMded  one-half  interest  In  the  whole  tract 
was  offered. 
(Syllalwa  br  the  Court) 

Error  from  superior  court,  Lee  county;  Z. 
A.  Littlejohn,  Judge. 

Aetkm  by  A.  £.  Hamlet  against  R.  Bobbs. 
Judgmmt  for  plaintiff.  D^endant  brings  er- 
ror. Affirmed. 

Jesse  W.  Walters,  for  plaintiff  In  error.  D. 
H.  Pope  A  Son  and  B.  A.  Hawkins,  for  de- 
fendant In  error. 

FISH,  J.  In  the  trial  below  counsel  for 
.both  parties  agreed  that  the  question  InTolved 
was  one  of  law,  and  that  the  presiding  Judge 
should  direct  a  Terdlct  after  hearing  the  facts 
and  argument  A  verdict  was  directed  find- 
ing the  property  subject  to  the  mortgage  fl. 
fa.,  upon  the  ground  that  the  levy  of  the  tax 
fl.  fa.  was  grossly  excessive,  and  that  the  sale 
thereunder  was  void.  Such  ruling  was  In  ac- 
cordance with  the  former  adjudications  of 
this  court  In  Brlnsoo  t.  Lasslter,  81  Ga.  40, 
<J  S.  E.  468,  It  was  held  that  "the  levy  of  a 
tax  execution  for  |3.00  on  one  hundred  acres 
of  land,  worth  $1,200,  Is  such  a  fraud  on  the 
law  as  to  render  the  sale  void,  at  the  optliHi 
of  the  landowner;  and  a  deed  made  In  pur- 
suance of  such  levy  and  sale  la  void  on  Its 
face,  if  It  show  the  fact  of  such  excessive 
levy."  A  later  case  strongly  In  point  is  Wil- 
llniiison  T.  White,  101  0&.  276,  28  S.  E.  846. 
There  a  tax  execution  for  $13.77,  and  50  cents 
?osts,  was  levied  uiran  555  acres  of  land,  em- 
bracing three  lots,  viz.  Nos.  167,  168,  and  193. 
The  sheriff  exposed  the  land  for  sale  in  sep- 
irate  parcels.  No.  167  sold  for  $8.  No.  ICS 
eras  next  sold  for  $5.50,  and  No.  193  was  then 
lold  for  $20.  Two  of  the  lots  contained  200 
teres  each,  and  the  third  152^  acres.  The 
and  was  worth  at  least  $2  per  acre.  It  was 
leld  that  such  a  levy  was  palpably  and  gross- 
y  excessive,  and  renderefl  a  sale  thereundet 
'Old.    Justice  Cobb,  in  rendering  the  deci- 


sion, said:  "The  fact  that  the  sheriff  sold  the 
three  lots  levied  on  separately  does  not  alter 
the  case.  The  levy  of  a  $14  executliHi  upon 
152^^  acres  of  land,  which  was  the  smallest 
lot,  and  of  the  value,  according  to  the  evi- 
dence, of  at  least  $2  an  acre,  would  have  been 
BO  grossly  excessive  as  to  have  avoided  the 
sale  if  no  other  lots  had  been  Included  In  the 
levy.  An  excessive  seizure  by  the  sheriff  of 
a  defendant's  property  Is  what  c<HistItutes  the 
fraud  upon  his  rights,  and  a  sale  by  parcels 
will  not  «ure  It  when  It  appears  that  a  seis- 
ure  of  any  one  of  the  parcels  would  have  been 
in  itself  an  excessive  levy.  Purchasers  are 
deterred,  and  wisely  so,  from  buying  prt^ierty 
offered  in  parcels,  where  the  levy  as  a  whole 
Is  80  grossly' excessive  as  to  render  the  same 
voidable  for  fraud."  In  the  case  now  under 
consideration,  a  tax  fl.  fa.  for  $16.20  was  lev- 
led  upou  an  undivided  one-half  Interest  In 
1,225  acres  of  land  worth  $5  or  $6  per  acr& 
Such  a  levy  was  so  groaaiy  excessive  as  to  be 
deemed  fraudulent  Willie  the  land  was  of- 
fered In  parcels,  the  smallest  Interest  offered 
was  an  undivided  half  Interest  la  a  half  lot 
containing  100  acres,  such  interest  being 
worth  $250  or  $300.  A  levy  npon  this  Inter- 
est alone  would  have  been  excessive  and  void. 
As  suggested  by  Justice  Cobb  In  Williamson  v. 
White,  supra,  the  very  fact  that  a  levy  as  a 
whole  Is  so  grossly  excessive  as  to  be  void  is 
sufficient  reason  to  deter  persons  from  pur- 
chasing the  property  when  offered  In  parcels. 
Xobody  cares  to  buy  at  a  void  sale.  As  bear- 
ing on  main  point  see  Doane  v.  Chittenden, 
25  Ga.  103;  Parker  v.  Glenn,  72  Ga.  637; 
Mlxon  V.  Stanley,  100  Ga.  372,  28  S.  £.  440; 
Forbes  V.  Hall,  102  Ga.  47,  28  S.  E.  915. 
Judgment  affirmed.  All  the  jostlces  concur^ 
ring. 


KERCHNER  et  al.  T.  FRAZIER  et  al. 

<Supreme  Court  of  Georgia.  Feb.  4,  1899.) 
Decrbb— Adhissibiutx  iH  Etidekcb. 
A  decree  in  cliancery,  when  offered  in  evi- 
denpe  to  prove  collaterally  that  such  decree  was 
made,  is  admifisible.  althoui^  not  accompanied 
with  the  record  in  the  case.  But  wlien  offered 
to  establish  any  particular  state  of  facts,  or  as 
an  adjudication  upon  the  subject-matter,  such 
decree  is  only  admissible  in  evidence  when  ac- 
companied with  a  complete  and  duly  snthenti- 
cated  copy  of  the  proceedings  in  which  snch  de- 
cree was  rendered. 

(Syiiabns  by  the  Court) 

Error  from  superior  court,  Dodge  county; 
C.  C.  Kibbee,  Judge  pro  hac 

Trial  of  the  right  to  property  between 
Kerchner  &  Calder  Bros,  and  W.  H.  (hazier 
&  Bro.  Judgment  for  clalmanta.  and  plain- 
tiffs bring  error.  Reversed. 

De  Lacy  ft  Bishop,  for  plain  tiffs  In  error. 
J.  n.  Martin,  for  defendants  In  error. 

LITTLE,  J.  An  execution  Issued  In  favor 
of  the  plaintiffs  In  error  on  a  Judgment  ren- 
dered May  6,  1884,  against  J.  J.  Frazler  and 
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HInes,  and  od  the  30th  day  of  May,  1SS5,  was 
levied  upon  lot  No.  4C,  and  33  acres  in  the 
southwest  corner  oC  lot  144,  In  the  Nineteenth 
district  of  Dodge  county,  as  the  property  of 
J.  J.  Frazler.  A  claim  was  Interposed  by  W. 
H.  Frazler  &  Bro.  At  the  trial,  plaintiffs 
in  execution  made  out  a  prima  facie  case  by 
the  introduction  of  the  execution  &nd  evi- 
dence that  the  defendant  In  fl.  fa.  was  in 
possession  at  the  time  of  the  levy.  Cialm- 
aats  introduced  evidence  to  the  effect  that,  at 
the  time  of  the  rendition  of  the  Jlidgment, 
they  were  in  possession  of  the  lands  in  dis- 
pute, and  J.  J.  Frazler  was  not  in  possession, 
either  then  or  subseqdently.  Claimants  also 
offered  in  evidence  a  certified  copy  of  a  ver- 
dict and  decree  rendered  In  Pulaski  superior 
court,  purporting  to  reform  a  certain  deed 
dated  December  14,  1883,  wherein  J.  J.  Fra- 
zler was  grantor,  and  W.  H.  Frazier  &  Bro. 
grantees,  conreylng  lot  of  land  No.  45  In  the 
Nlnteenth  district  of  Dodge  county,  subject 
to  certain  mortgages  made  by  J.  J.  Frazier 
to  W.  C.  Jackson,*so  as  to  properly  describe 
the  land  conveyed  as  lot  No.  46,  Instead  of 
tot  No.  46,  and  at  83  acres  In  the  southwest 
corner  of  lot  134  In  the  Nineteenth  district  of 
Dodge  coun^.  The  admlsslblH^  of  the  copy 
verdict  and  decree  were  objected  to;  the  ob- 
jection waa  oveiTuled;  and  the  certified  cop- 
ies admitted  as  evidence.  Claimants  then  in- 
troduced the  afore-descrlbed  deed,  and  closed; 
and,  there  being  no  fnrther  testimony,  the 
court  directed  a  verdict  for  the  claimant 
Brror  Is  assigned  upon  the  ruling  of  the 
court  admitting  the  evidence,  and  the  direc- 
tion of  the  verdict. 

1.  The  only  question  which  it  is  necessatT 
to  consider  la  whether  the  verdict  and  de- 
cree were  properly  admitted  In  evidence. 
As,  in  our  opinion,  the  evidence  was  Inad- 
missible, It,  of  course,  becomes  nnneceasary 
to  further  refer  to  the  error  assigned  to  the 
action  of  the  court  In  directing  the  verdict 

The  objections  made  at  the  trial  to  the 
Introduction  of  the  evidence  offered  were 
that  they  were  not  binding  upon  the  plain- 
tiffs In  fl.  fa.,  because  neither  J.  J.  Frasier, 
defendant  in  fl.  fa.,  nor  the  plaintiffs  in  fl. 
fa.,  were  made  parties;  and,  further,  be- 
canK  plaintiffs'  Judgment  was  obtained  in 
1884,  and  the  land  was  levied  upon  In  1SS6; 
and  also  because  the  pleadings  and  &e  record 
upon  which  the  decree  was  found  do  not 
accompany  the  verdict  and  decree,  and  if 
they  did,  such  record  would  show  that  nei- 
ther the  plaintiffs  In  fl.  fa.  nor  the  defendant 
in  fi.  fa.  were  parties  to  the  decree.  We  have 
no  difficult  In  disposing  of  any  of  the  ques- 
tions so  raised,  except  the  last;  that  is,  that 
the  verdict  and  decree  were  admitted  In  evi- 
dence without  being  accompanied  with  the 
record  In  the  case.  The  deed  to  the  claimant 
made  by  J.  J.  Frazler,  described  the  land 
conveyed  as  lot  No.  45  In  the  Nineteenth  dis- 
trict of  Dodge  county.  If,  in  fact  an  error 
was  made  In  the  description  of  the  lot  con- 


veyed, and  It  was  the  Intention  of  the  gran- 
tor to  convey,  and  of  the  grantee  to  have,  un- 
der bis  deed,  lot  No.  4G,  then  It  was  perfectly 
competent  for  a  court  of  equity  having  Ju- 
risdiction to  reform  the  deed  so  as  to  make 
It  speak  the  truth;  and,  after  such  reforma- 
tion, the  deed  would  take  effect  ftom  Its 
date  as  conveying  the  proper  lot  and  it  was 
not  necessary'  that  any  other  parties  should 
have  been  made  to  the  proceedings  Instituted 
to  reform  such  deed  than  the  parties  there- 
to. A  court  of  equity,  upon  proper  proofs, 
can  and  will  reform  a  deed,  and  make  It 
speak  what  the  parties  really  Intended,  not 
only  as  between  the  parties,  but  against  ev- 
erybody else  but  bona  fide  purchases  with- 
out notice;  and  a  Judgment  creditor  Is  not 
such  a  purchaser.  liowe  v.  Allen,  6S  Ga. 
227,  citing  Trout  v.  Goodman,  7  Ga.  383; 
Wall  V.  Arrlngton.  13  Ga.  88;  Burke  An- 
derson. 40  Ga.  536;  BngllBfa  v.  McBIroy,  63 
Ga.  413.  In  the  case  of  Phillips  v.  Roque- 
more,  06  Ga.  719,  23  S.  E.  865.  ft  was  heU 
that  equl^  win  correct  a  mistake  In  a  mort- 
gage where  property  Intraided  to  be  Includ- 
ed was  Inadvertently  omitted,  mea  after  the 
mortgage  has  been  foreclosed,  and  the  prop- 
erty described  In  It  has  been  levied  upon  and 
sold  under  the  mortgage  fl.  fa.  After  sudi 
correction,  the  lien  of  the  mortgage  on  the 
omitted  property  will  be  superior  In  d^l^ 
to  that  of  a  Judgment  obtained  after  the 
mortgage  was  original^  »ecuted,and  before 
Its  reformation.  The  court  ruled  In  that  easi' 
that  there  was  no  protection  to  Judgmoit 
creditors,  nor  to  any  others  than  bona,  fide 
purchasers  for  value  without  notice. 

It  seems  to  us,  tiierefore,  that  these  ob- 
jections to  the  admtoslbillty  of  the  verdict 
and  decree  were  not  sound.  The  further  ob- 
jection Is  made,  however,  that  the  verdict 
and  decree  wore  not  accompanied  wltJi  the 
record  In  the  case.  In  his  treatise  on  the 
Law  of  Evidence,  Judge  Taylor  lays  down 
the  rule  to  be  that  "If  a  decree  In  chancety 
is  offered  merely  to  prove  that  It  was  In  fact 
made,  here,  as  In  the  case  of  verdicts,  no 
proof  of  any  other  proceeding  Is  required: 
but  If  a  party  Intends  to  avail  himself  of  a 
decree,  as  an  adjudication  upon  the  subject- 
matter,  he  must  generally  prove,  not  only  the 
decree,  but  also  the  pleadings  upon  which  It 
was  founded;  since,  without  such  proof,  it 
may  be  Impossible  either  to  understand  the 
decree  Itself,  or  to  aac«taln  with  cwtainty 
what  disputed  questions  It  decided."  8  Tayl. 
Ev.  S  1574a.  Mr.  Greenleaf.  In  his  treatise 
on  Evidence  (volume  1,  S  511).  treating  this 
subject  says:  "The  general  rule  is  that 
where  a  party  Intends  to  avail  himself  of  a 
decree  as  an  adjudication  upon  the  subject- 
matter,  and  not  merely  to  prove  collaterally 
that  the  decree  was  made,  he  must  show  tbe 
proceedings  upon  which  the  decree  was 
founded.  'The  whole  record.*  says  Chief  Ba^ 
on  Comyns,  'which  concerns  the  matto?  In 
question,  ought  to  be  produced,'  "—citing 
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Com.  Dlf.  tit  *^lde&ce^;  2  Phil.  Br.  po. 
138.  1S9.  To  the  same  effect  an  the  ded- 
Klaus  of  oar  own  court.  In  the  case  of  Mitch- 
ell T.  Mitchell,  40  Ga.  11,  this  conrt  ruled 
that  a  copy  of  the  rerdlct  in  an  equity  cauae, 
unaccompanied  by  the  bill  and  answer  and 
other  purtB  of  the  record,  is  not  evidence. 
In  the  case  of  Gibson  t.  Roblnstm,  90  Ga. 
756, 16  &  B.  969.  Justice  Lumpkin,  deUreriuK 
the  opinion  of  the  court,  clearly  expresses 
the  rule  on  this  subject  In  the  following  lan- 
guage: "It  Is  well  recognized  as  a  general 
rule  that  where  a  judgment  Is  relied  on  as 
an  estoppel,  or  as  estabUshlng  any  particu- 
lar state  of  facts  of  which  it  waa  the  Judi- 
cial result,  It  can  be  proved  only  by  offering 
in  QTldence  a  complete  and  duly  authenti- 
cated copy  of  ttie  entire  proceedings  in  which 
the  same  was  rendered.  But,  where  the  only 
direct  object  to  be  subserred  Is  to  show  the 
existence  and  contents  of  such  Judgment,  this 
mlp  does  not  apply,  and  a  certified  copy  of 
the  Judgment  entiy  of  a  court  of  record  pos- 
sessing general  original  Jurisdiction  Is  ad- 
missible, 1^  Itself,  to  prove  r«iditlon  and 
contents."  It  Is  true  that  In  this  last  case 
the  court  ruled  that  the  Judgment'  wltiiout 
the  record  was  admissible;  and  that  ruling 
was  right,  as  It  was  offered  and  admitted 
only  to  show  the  rendition  and  contents  of 
the  Judgment  Under  these  rules,  it  would 
seem  that  the  decree  was  not  admissible  of 
itself.  It  was  offered  to  show  that  the  su- 
perior court  of  Pulaski  county,  exercising 
chancery  Jurisdiction,  with  proper  parties  be- 
fore it  decreed  the  refwrmatlon  of  a  deed,  the 
effect  of  which  was  to  vest  In  the  claimants 
title  to  property  which  was  not  in  terms 
conveyed  by  the  deed.  The  object  of  the 
claimants  was  to  avail  themselves  of  this  de- 
cree as  an  adjndlcatl<m  that  the  grantor  In 
his  deed  intended  thereby  to  convey  different 
land  than  was  therein  described;  and,  In  or- 
der for  the  decree  to  have  such  effect.  It 
was  necessary  that  proper  parties  should 
have  been  made  to  such  proceeding,  and  the 
decree  be  founded  upon  proper  pleading, 
with  all  the  necessary  allegations.  It  was 
not  for  the  purpose  of  merely  proving  that 
the  decree  was  made.  That  would  have  been 
a  collateral  matter.  But  it  was  for  the  pur- 
pose of  showing,  as  a  matter  of  title  (which 
was  the  direct  issue  Involved),  that,  by  ad- 
judication. It  had  been  determined  that  the 
deed  relied  on  by  the  claimants  to  show  their 
title  in  fact  conveyed  to  them  a  different  lot 
than  that  set  out  and  described.  For  it  to 
have  had  this  effect  It  was  necessary  that 
the  whole  record  should  have  been  intro- 
duced, BO  as  to  definitely  show,  not  only  the 
decree  of  the  court,  but  that  from  the  Join- 
der Of  parties  and  the  necessary  allegations, 
the  court  was  authorized  to  make  the  decree. 
Inasmuch  as.  In  our  Judgment  the  decree, 
standing  alone,  was  not  admissible  for  the 
purposes  offered,  the  court  erred  in  allow- 
ing it  to  go  to  the  Jury;  and  the  Judgment  Is 
reversed.  All  the  justices  concurring. 
32S.£.— 28 
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(Supreme  Oonrt  of  South  Candlna.  Feb.  2B, 

1899.) 

Laitdlohd  ahi>  Tenant  — Bxpiratiok  or  Tmau — 

EjBCTMBNT— UAOtSTBATie — JURISDIOnON— 

Pleauinq— Appeal — Escbptioks. 

1.  Rev.  St.  1893,  }  1937,  vests  in  two  magis- 
trates jurisdiction  to  eject  a  tenant  holdins 
over  under  a  lease  of  "lands  and  tenements,"  on 
application  of  the  landlord,  without  previous 
demand  for  posseBBion;  and  section  1930  vests 
a  single  magistrate  with  jurisdiction  where  the 
lease  is  of  "houses  and  tenements,"  and  the 
landlord  has  demanded  and  been  refused  pos- 
session. EdiJ,  that  a  single  magistrate  may 
eject  a  tenant  of  "lands." 

2.  Rev.  St.  1893,  $  1939,  provides  that  1'  a 
tenant  holds  over  under  a  lease,  the  landlord 
may  enter  and  claim  possession,  and,  in  case  of 
refusal  or  resistance,  may  apply  to  a  magis- 
trate for  relief.  that  wnere  a  landlord 
seeking  before  a  magistrate  to  eject  his  tenant 
alleges  a  demand  for  possession  and  refusal  by 
the  tenant  and  the  allegation  is  not  denied,  a 
judgment  ejecting  the  tenant  is  proper,  though 
the  testimony  does  not  show  that  the  landlord 
entered  and  demanded  pinsession,  nor  that  the 
tenant  refused  a  demand. 

3.  On  appeal  from  a  judgment  ejecting  a  ten- 
ant under  Rev.  St.  1893,  §  1939,  the  failure  of 
the  evidence  to  show  that  the  landlord  entered 
to  demand  possession,  or  that  the  tenant  re- 
fused a  demand,  cannot  be  considered,  where 
the  only  exception  to  the  judgment  is  that  the 
"evidence  failed  to  show  that  any  demand  for 
possession  bad  been  made." 

Appeal  from  common  pleas  circuit  conrt 
of  Fairfield  coonty;  D.  A.  Townsend,  Judge. 

Action  before  a  single  magistrate  by  S. 
Fannie  Keilar  against  I.  F.  Pagan  to  eject 
the  latter  from  leased  premises.  From  a 
judgment  In  favor  of  plaintiff,  defendant  ap- 
pealed to  the  circuit  court;  and,  from  a 
Judgment  sustaining  the  ai^teal  and  dismiss- 
ing the  proceeding,  plakitlff  appeals.  Re- 
versed. 

Ragsdale  &  Ragsdale,  for  appellant  J.  E. 
McDonald,  for  respondent 

McIVER,  C.  J.  This  was  a  proceeding  In- 
stituted before  a  magistrate  to  eject  defend- 
ant from  certain  premises  alleged  to  have 
been  leased  by  plaintiff  to  defendant  for  the 
year  1897,  upon  the  ground  that  defendant 
held  over  unlawfully  after  the  expiration  of 
his  lease.  A  formal  summons  or  notice  to 
show  cause,  bearing  date  10th  of  March, 
1898,  was  Issued  by  the  magistrate,  and  duly 
served  upon  the  def»idant  on  the  11th  of 
March,  1898,  requiring  htm  to  show  cause, 
on  the  14th  of  March,  1808.  why  he  should 
not  be  dispossessed  of  said  premises.  To 
this  summons  or  notice  was  annexed  a  form- 
al complaint  duly  verified  by  plaintiff,  in 
which  It  was  alleged  that  the  plaintiff  had 
leased  to  defendant  for  the  year  1897,  a  cer- 
tain tract  of  land,  particularly  described  in 
the  complaint;  that  said  lease  expired  qn 
the  3lBt  of  December,  1897;  that  said  defend- 
ant has  alnce  been,  and  now  Is,  in  unlawful 
possession  of  the  said  premises;  and  "that 
the  plaintiff  has  demanded  possession  of  the 
said  premises,  which  has  been  refused  by 
the  said  L  F.  Pagan."  The  "case"  does  not 
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show  ttaat  tlie  defendant  made  any  answer, 
either  orally  or  In  writing,  to  this  complaint, 
but  it  does  show  that,  on  the  day  appointed, 
the  defendant  appeared,  and  was  examined 
as  a  witness  In  his  own  behalf.  In  bis  tes- 
timony he  does  not  deny  that  plaintiff  had 
demanded  possession,  nor  does  he  deny  that 
he  refused  to  comply  with  such  demand.  His 
defense  seemed  to  be  a  claim  that  he  bad 
rented  the  premises  in  question  from  the  son 
and  agent  of  the  plaintiff,  for  the  year  1898; 
but  this  was  denied  by  the  plaintiff  and  her 
son  In  their  testimony.  The  magistrate  ren- 
dered judgment  as  follows:  "That  the  de- 
fendant is  wrongfully  holding  possession  of 
plalntifTs  premises  described  In  her  com- 
plaint, after  the  expiration  of  his  lease,  and 
judgment  Is  accordingly  given  In  favor  of 
the  plalntur  for  the  possession  of  said  prem- 
ises." From  this  judgment,  defendant  ap- 
pealed, upon  the  several  grounds  set  out  In 
the  "case";  and  this  appeal  was  heard  by 
bis  honor,  Judge  Townsend,  who  rendered 
Judgment  sustaining  the  appeal,  and  dismiss- 
ing the  proceeding.  From  this  judgment, 
plaintiff  appeals,  upon  the  several  grounds 
set  out  In  the  record,  which  we  do  not  deem 
It  necessary  to  set  forth  here  specifically. 
The  clrcnlt  judge  bases  his  judgment  upon 
two  grounds:  (1)  Because  "it  does  not  ap- 
pear from  the  testimony  that  the  plaintiff 
ever  went  upon  the  premises,  and  demanded 
possession  from  the  defendant;  nor  doea  it 
appear  from  the  testimony  that  the  defend- 
ant refused  or  resisted  such  demand  for  pofl- 
sesslon;  and,  these  being  prerequisites  to  the 
right  to  invoke  the  summary  and  stringent 
provisions  of  the  statute,  the  appeal  would 
have  to  be  sustained  upon  that  ground." 
(2)  Because  a  single  magistrate  has  no  juris- 
diction, under  the  statute,  to  eject  a  tenant 
holding  over  after  the  expiration  of  bis  lease 
of  "lands  and  tenements,"  as  jurisdiction  in 
such  a  case  is,  by  section  19S7  of  the  Re- 
vised Statutes  of  1893,  vested  In  two  magis- 
trates, and  a  single  magistrate  Is,  by  section 
1939,  only  invested  with  jurisdiction  to  eject 
a  tenant  of  "bouses  and  tenements"  holding 
over  after  the  expiration  of  his  lease;  and, 
"as  plaintiff  has  elected  to  treat  the  defend- 
ant as  a  tenant  In  possession  of  lands  and 
tenements,  I  hold  that  the  magistrate  did  not 
have  Jurisdiction  In  this  proceeding." 

We  will  first  consider  the  question  of  Juris- 
diction. It  will  be  observed  that  the  view 
taken  by  the  circuit  judge  as  to  the  matter  of 
jurisdiction  is  based  upon  the  different  phrase- 
ology used  In  the  two  sections  of  the  Revised 
Statutes  of  1893.  above  referred  to,— the  one 
(1987)  Investing  two  magistrates  with  Jurisdic- 
tion to  eject  a  tenant  of  "lands  and  tene- 
ments," while  the  other  (1939)  Invests  a  single 
magistrate  with  jurisdiction  only  in  a  case  of 
a  tenant  of  "bouses  and  tenements."  But  an 
examination  of  the  statutes  from  which  the 
Revised  Statutes  of  1893  were  compiled  shows 
no  such  difference  of  phraseology  as  that  re- 
Ued  upon.  Section  1987  of  the  Revised  Sta^ 


ntes  purports  to  be  taken  from  section  1S17  of 
the  General  Statutes  of  1882,  and  follows  the 
phraseology  of  the  section  from  which  it  was 
taken;  but  section  1939  of  the  Revised  Stat- 
utes of  1893,  which  purports  to  be  taken  from 
section  1819  of  the  General  Statutes  of  1882. 
does  not  follow  the  language  of  the  section 
from  which  It  is  taken.  In  section  1819  of 
the  General  Statutes  the  language  is:  "In  all 
cases  where  tenants  hold  over  after  the  ex- 
piration of  their  leases  or  contracts  for  rent, 
whether  the  same  be  In  writing  or  by  parol,  or 
shall  fail  to  pay  the  rent  when  It  shall  be- 
come due,  the  landlord  ts  hereby  authorized 
and  empowered,  either  in  person  or  by  agent, 
to  enter  upon  the  premises  and  claim  posses- 
sion; and  In  case  of  refusal  or  resistance,  tt 
shaU  be  lawful  for  the  person  so  letting  said 
premises,  houses  or  tenements,  his  agent,  or 
attorney,  to  apply  to  a  trial  justice,  whose 
duty  it  shall  be  to  have  a  notice  served  upon 
the  person  or  persons  so  refusing  to  be  dis- 
possessed to  show  cause  b^ore  him.  If  any 
he  can,  within  three  days  from  the  date  of 
said  personal  service  of  such  notice,  why  he 
should  not  be  dispossessed;  and  If  he  fails  lo 
show  sufficient  cause,  it  shall  be  the  duty  of 
the  trial  justice  forthwith  to  issue  bis  war- 
rant, directed  to  the  sheriff  of  the  county,  or 
any  constable  thereof,  requiring  him,  without 
delay,  to  dispossess  said  person  or  persons 
from  the  premises  so  let,  and  anthorlzing  him 
to  use  such  force  as  may  be  necessary."  But 
in  section  1989  of  the  Revised  Statutes  the 
language  is:  "In  all  cases  where  any  tenant 
of  hmtses  and  tenements  holds  over  after  the 
expiration  of  his  lease,  or  contract  for  rent, 
whether  the  same  be  in  writing  or  by  parol," 
etc.,  proceeding  substantially  in  the  same  lan- 
guage as  Is  copied  above  from  section  1819 
of  the  General  Statutes.  It  will  thus  be  seen 
that  the  words  which  we  have  Italicized  In 
the  quotation  Immediately  preceding — ^tbe 
very  words  opon  which  the  circuit  judge  bases 
hia  conclusion— ere  not  fonnd  In  the  section 
of  the  General  Statutes  from  which  section 
1939  of  the  Revised  Statutes  purports  to  be 
taken;  nor  are  they  to  be  found  In  the  original 
act  of  1878  (16  St  at  Large,  p.  635),  which 
was  carried  Into  the  General  Statutes  of  1S82 
as  section  1819,  but  seem  to  have  been  inject- 
ed Into  section  1939  of  the  Revised  Statutes 
of  1803  without  authority,  so  far  as  we  can 
perceive.  It  Is  true  that  both  In  section  1819 
of  the  (General  Statutes  and  the  original  act 
of  1878,  the  words  "houses  and  tenements" 
are  found  lower  down  in  the  section,  where 
yre  find  the  following  language:  "It  shall  be 
lawful  for  the  person  so  letting  said  premises, 
houses  or  tenements,  his  agent  or  attorney,  to 
apply  to  a  trial  justice,"  etc,  which  shows 
that  the  person  who  may  be  thus  ejected  need 
not  necessarily  be  a  tenant  "of  hotisea  and 
tenements,"  but  may  be  a  tenant  of  any  other 
premises.  The  point  Is  that  the  words 
"houses  and  tenements"  are  not  to  be  found 
either  in  that  portion  of  the  original  act  of 
1878  or  In  that  portion  of  lectlon  1818  of  the 
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Gtenetal  BtatnteB  Intended  to  dalgnato  tbe 
fOaaa  ftf  tenants  who  marte  thoa  ejected.  In 
section  1830  of  the  BsTlsed  atatutes  the  unau- 
thorized InJecUon  of  the  words  "of  houses  and 
tenements"  would  seem  to  Imply  that  the 
remedy  therein  provided  could  only  be  applied 
where  tbe  person  sought  to  be  ejected  was  a 
tenant  "of  bouses  and  tenements,"  whereas, 
both  by  the  original  act  of  1878  uid  by  sec- 
tion 1&L9  of  tbe  Oeiwral  Statates.  the  remedy 
may  be  applied  In  die  case  of  a  tenant  of 
"any"  premises,  holding  over  after  tbe  exr 
plratlon  of  his  lease;  for  the  language  there 
found  Is:  "In  all  cases  where  tenants  bold 
over  after  tbe  e]9lnttloa  of  their  leases,"  etc., 
—not  tenants  of  any  particular  kind  of  prop- 
erty, but  tenants  of  any  premises  that  may  be 
leased. 

Now,  when  It  Is  nmembered  that  the  Re- 
vised Statutes  of  188&  cannot  be  regarded  as 
having  the*  frace  of  law,  by  reason  of  the 
fact  that  they  were  not  paned  In  tbe  mode 
prescribed  by  the  constitution  CArmstrong  v. 
Brant,  44  S.  G.,  at  page  181,  21  a  B.  634),  it 
Is  very  obvious  tbat  there  Is  no  foundation 
for  tbe  dlstlnctton  which  the  drcult  Judge 
draws  between  the  two  sections  of  tbe  Bevlsed 
Statutes  (1987  and  1989),  and  upon  which  he 
basa  his  oonclusltm  tbat  a  slni^e  magistrate 
could  not  take  Jurisdiction  of  this  case;  for 
In  this  respect  there  Is  no  such  difference  In 
the  phraseology  of  tbe  two  Bectlons  of  the 
General  Statates  of  1882  0817  and  1819) 
which  do  have  the  force  of  law  as  that  upon 
which  the  circuit  Judge  relies.  Indeed,  It  is 
almtys  safer,  when  tlie  court  is  called  upon 
to  construe  any  statutory  les^Iation,  to  look 
to  tbe  language  used  In  the  statute,  which 
does  have  the  force  of  law,  rather  than  the 
language  used  by  the  compiler  In  his  revision. 

But,  besides  the  view  Just  presented,  even 
if  it  should  be  assumed  that  the  statute  must 
be  construed  as  If  it  contained  the  words  re- 
lied upon  by  the  drcult  Jndg^— "houses  and 
traiements,"— we  do  not  think  the  view  taken 
by  him  could  be  sustained;  for  the  word 
"tenements"  Is  a  well-known  technical  term, 
tbe  slgttlflcation  of  which  la  well  defined.  As 
said  by  BlackBtone  In  his  CommentarlM  (vol- 
ume 2,  p.  17):  "In  Its  original,  proper,  and 
legal  sense,  It  signifies  everything  that  may 
be  holden,  provided  it  be  of  a  permanent  na-- 
ture.'*  Its  significance  Is  broader  than  tbe 
term  "lands,"  as  it  indudes  not  only  lands, 
but  everything  ^e  of  a  permanent  nature 
that  may  be  holden;  and  if  a  single  magis- 
trate, under  the  section  as  it  reads  in  the  Re- 
vised Statutes,  would  liave  Jurisdiction  to 
eiJect  a  tenant  of  a  house  after  the  expiration 
of  his  lease,  wlio  refuses  to  surrender  posses- 
sion, we  see  no  reason  why,  under  the  word 
"tenements,"  be  would  not  have  Jurisdiction 
to  ejeet  a  tenant  from  lands;  otherwise,  this 
anomalous  resnlt  would  follow:  If  a  land- 
owner leases  a  farm,  upon  which  there  Is  a 
dwelling  house,  in  which  tbe  tenant  resides 
(as  the  testimony  shows  was  the  fact  in  this 
very  case),  If  such  tenant  holds  over  after  the 


eaqilratlon  of  bis  lease,  while  a  ainUe  magis- 
trate would  hare  Jurisdiction  to  eject  him 
from  tbe  house,  be  would  not  have  jurlsdlctiui 
to  eject  him  &om  the  land.  A  oonstructton 
leading  to  such  an  anomalous  resnlt  cannot 
be  adopted,  espedally  where  the  language  Is 
broad  enough  to  warrant  anoth^  and  more 
reasonable  constroctton. 

It  Is  argued  by  counsel  for  appellant  that 
Inasmuch  as  the  two  sections  of  the  Revised 
Statutes  (1937  and  1930)  are  so  very  much 
alike,  exc^t  that,  in  the  one,  Jurisdiction  Is 
givoi  to  two  magistrates,  while,  In  the  otiier, 
Jurlsdictton  is  conferred  upon  a  single  mag- 
istrate, the  reasonable  conclusion  is  that  the 
remedies  provided  tac  in  the  respective  sec- 
ti<mB  were  intended  to  be  applied  to  different 
classes  of  cases.  But,  In  Qie  first  place,  there 
are,  at  least,  two  other  radical  differences  In 
the  two  sections.  In  tbe  one  (section  1987), 
no  previous  demand  for  possession  to  requir- 
ed,, whiles  In  the  other  (section  1939).  the 
landlord  must  first,  "either  In  person  or  by 
agent,  *  *  *  enter  upon  the  premises  and 
claim  possession,"  and  It  Is  only  "in  case  of 
refusal  or  resistance"  that  the  landlord  may 
apply  to  a  single  magistrate  for  relief.  Again, 
In  section  1937  provision  is  made  for  a  trial 
by  Jury,  while  in  sectlim  1938  no  such  iwovl- 
sion  Is  made.  But,  be  tbat  as  it  may,  we 
find  both  iO.  these  acts  upon  the  statute  book; 
and  we  do-  not  see  by  what  authorl^  the 
court  can  deny  the  landlord  r^ef  under  either, 
provided  be  makes  a  case  sufficient  to  author- 
ize the  relief  demanded.  The  history  of  tbe 
l^^Iathm  upim  this  subject  shows  that  there 
has  been  a  continual  advance  in  tbe  law  upon 
this  subject,  always  in  tbe  direction  of  af- 
fording the  landlord  more  prompt  and  sum- 
mary relief.  At  common  law  tbe  only  legal 
remedy  which  a  landlord  bad  In  case  his  ten- 
ant held  over  after  the  expiration  of  bis  lease 
was  by  an  action  of  ejectment,  which  was  so 
cumbrous,  expensive,  and  tardy  that  it  be- 
came necessary  to  provide  other  more  sum- 
mary remedies.  Accordingly,  we  find  tbat 
several  statutes  have  been  enacted  in  this 
state  for  the  purpose  indicated,  the  last  b^g 
the  act  of  1878  (16  St  at  Large,  p.  636),  which 
was  re-enacted  in  the  General  Statutes  of 
1882  as  section  1819.  The  fact  that  a  land- 
lord may,  without  demanding  possession,  ap- 
{dy  to  two  magistrates  to  have  his  tenant, 
who  holds  over  after  the  expiration  of  his 
lease,  ejected  under  tbe  provisions  of  section 
1817  of  the  General  Statutes  of  1882  (now  In- 
corporated in  tbe  Revised  Statutes  as  section 
1937),  does  not  foridd  the  idea  that  a  landlord 
may,  after  demand  and  refusal  ot  possession 
by  the  tenant,  apply  to  a  single  magistrate 
for  a  warrant  to  eject  his  tenant,  who  holds 
over  after  the  expiration  of  his  lease,  under 
the  provlslrats  of  section  1819  of  the  General 
Statutes  of  1882  (now  incorporated  in  the  Re- 
vised Statutes  of  18^  as  section  1939).  We 
are  of  opinion,  thecetore,  that  tbore  was  er- 
ror In  holding  that  the  magistrate  had  no  Ju- 
risdiction in  this  case. 
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'Hie  only  remaining  Inquiry  iB  whether  the 
first  gronnd,  as  above  stated,  npon  which  the 
circuit  judge  held  that  the  appeal  should  be 
dismissed,  can  be  sustained.  While  It  Is  true 
that  both  section  181d  of  the  General  Stat- 
utes, and  section  1939  of  the  Revised  Stat- 
utes, do  provide  that,  In  case  a  tenant  holds 
over  after  the  expiration  of  his  lease,  "the 
landlord,  either  in  [)erBon  or  by  agent,  may 
enter  upon  the  premises  and  claim  posses- 
sion; and  in  case  of  refusal  or  resistance, 
the  landlord,  his  agent,  or  attorney,  may  ap- 
ply to  a  magistrate"  for  the  relief  provided 
for  In  that  section;  and  while  !t  Is  likewise 
true  that  there  Is  no  allegation  in  the  com- 
plaint filed  by  plaintiff  In  this  case,  and  no 
testimony,  that  she,  either  In  person  or  by 
her  agent,  entered  upon  the  leased  premises, 
and  claimed  possession,  nor  was  there  any 
allegation  of  any  resistance  oq  the  part  of 
the  defendant,— yet  it  is  also  true  that  the 
plaintiff,  in  her  complaint,  does  allege  that 
she  had  demanded  possession  of  the  said 
premises,  and  that  her  demand  was  refused 
by  the  defendant;  and  this  allegation  Is 
not  denied  by  the  defendant  by  any  answer, 
either  written  or  oral,  and  must  therefore  be 
regarded  as  admitted.  Besides,  the  defend- 
ant, In  his  own  testimony,  makes  no  such  de- 
nial, but,  on  the  contrary,  rests  his  defense 
upon  a  fact  found  against  him  by  the  mag- 
istrate, which  finding  was  not  reversed  by 
the  circuit  Judge,  to  wit,  that  he  had  leased 
the  premises  In  question  for  the  year  1898. 
But,  In  addition  to  this,  there  was  no  ex- 
ception to  the  Judgment  of  the  magistrate, 
based  upon  the  ground  that  the  plaintiff  had 
failed  either  to  allege  or  prove  that  she  had 
entered  upon  the  leased  premises,  and  claim- 
ed possession,  or  that  the  defendant  had 
made  any  resistance  to  such  claim;  for  the 
only  exception  as  to  this  matter  was  that 
"the  evidence  failed  to  show  that  any  de- 
mand for  possession  had  been  made,"  when, 
as  we  have  seen,  this  was  admitted  by  the 
failure  to  deny  the  allegation  In  the  com- 
plaint that  such  demand  had  been  made  and 
refused.  This  question,  therefore,  was  not 
properly  before  the  circuit  Judge.  But,  aside 
from  this,  while  it  may  be  true  that  where, 
as  In  the  case  of  State  v.  Marshall,  24  S.  0. 
607,  the  tenant  appeared  in  response  to  the 
summons  or  notice  served  upon  him,  and 
showed,  for  cause  why  he  should  not  be 
ejected,  that  the  landlord  had  never  entered 
upon  the  leased  premises  and  claimed  pos- 
session, It  would  be  necessary  to  show  that 
such  entry  had  been  made  and  possession 
there  claimed,  and  that  proof  of  a  demand 
for  possession  elsewhere  made  would  not  be 
safflclent  to  entitle  the  landlord  to  the  rem- 
edy provided  In  the  section;  though  the  point 
was  not  decided  in  the  case  Just  cited,  for 
reasons  there  stated,  nor  has  it  been  decided 
In  any  other  case,  so  far  as  we  are  Inform- 
ed. While  we  do  not  deem  it  necessary  to 
decide  the  point  here,  Inasmuch  as  it  was 
not  properly  before  the  circuit  court,  we  may 


say,  In  passing,  that  such  a  construction  of 
the  statute  seems  to  us,  as  at  present  advised, 
rather  too  technical;  for  it  Is  difficult  to  con- 
ceive any  reason  why  a  landlord  should  be 
required  to  enter  upon  the  leased  premises, 
and  there  claim  possession,  and  why  a  de- 
mana  for  possession,  without  such  entry, 
elsewhere  made,  should  not  be  sufficient 
Such  seems  to  be  the  view  of  the  legislature, 
for,  by  the  act  of  1898  (22  St,  at  I^arge,  p. 
791),  section  1819  of  the  General  Statutes  of 
1882,  Incorporated  in  the  Revised  Statutes  of 
1893  as  section  1939,  has  been  amended  by 
striking  out  the  words  to  "enter  upon  the 
premises  and  claim  possession,"  and  snbsti- 
tutJng  the  words  "demand  possession  thereof 
from  the  tenant  or  person  in  [WBSession 
thereof";  so  that,  as  the  law  now  reads, 
the  landlord  is  only  required  "to  demand 
possession,"  and  there  Is  no  requirement  that 
entry  be  made  on  the  premises,  ^ut  as  this 
act  was  approved  on  the  2lBt  of  February. 
1898,  it  could  not  take  effect  or  have  the 
force  of  law  until  the  twentieth  day  after  its 
approval  by  the  governor,  there  being  no 
other  day  specifically  mentioned  in  the  stat- 
ute when  It  should  take  eflTect  Gen.  St  1882. 
§  33.  This  act,  therefore,  did  not  take  effect 
until  the  13th  of  March,  1898;  and  as  the 
proceeding  in  this  case  was  commenced  on 
the  10th  of  March,  1898,  Its  provisions  can- 
not be  applied  tb  the  question  we  have  been 
considering,  though  It  may  apply  to  another 
question  which  shall  be  presently  stated. 
The  only  purpose  In  referring  to  it  now  is  to 
Indicate  that  the  legislature  was  also  of  opin- 
ion that  the  requirements  were  as  indicated 
by  counsd  for  appellant  who  has  contend- 
ed that  the  absence  of  allegation  and  proof 
that  the  landlord  had  entered  on  the  leased 
premises  and  claimed  possession  raises  a  Ju- 
risdictional question,  which  may  be  raised 
at  any  time  by  either  par^,  or  by  the  court 
of  its  own  motion.  We  cannot  accept  that 
view.  On  the  contrary,  the  question  is  as  to 
the  BufQclency  of  the  allegations  and  proof, 
and  not  as  to  the  Jurisdiction  of  the  magis- 
trate; for  if,  as  we  have  seen,  a  single  mag- 
istrate Is  Invested  with  Jurisdiction  of  a  pro- 
ceeding to  eject  a  tenant  who  holds  over 
after  the  expiration  of  his  lease,  deficiencies 
In  the  allegations  or  proof  necessary  to  main- 
tain such  a  proceeding  do  not  present  ques- 
tions of  Jurisdiction. 

There  is  another  question  which  might 
have  been  raised  In  this  case.  Originally 
there  was  no  right  of  appeal  from  the  Judg- 
ment of  a  trial  Justice  (now  magistrate)  in  a 
case  of  this  kind;  and  hence,  when  error  of 
law  was  Imputed  in  his  action,  the  remedy 
was  by  writ  of  certiorari,  as  In  the  case  of 
State  T.  Marshall,  supra.  But  by  the  act  of 
January  5,  1895  (21  St.  at  Large,  p.  822).  sec- 
tion 1819  of  the  General  Statutes  of  1882. 
now  incorporated  In  the  Revised  Statutes  of 
1893  as  section  1939,  was  amended  by  adding 
a  proviso  at  the  end  of  the  section  conferring 
npon  either  party  to  a  proceeding  under  aald 
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section  the  rigbt  of  appeal.   But  by  the  act 
of  1888,  abore  referred  to,  said  section  was 
again  amended  in  two  particulars— First,  hy 
striking  out  the  words  berelnbef ore  referred 
to,  and  sabstitutlng  other  words  there  men- 
tioned; seoond,  b7  snbstltatlng  the  word 
"maglstnite"  for  the  words  "trial  JosOce," 
and  proceeding  in  the  following  language: 
"So  that  said  section  when  amended  shall 
read  as  follows,  to  wit"   Then  follows  the 
whole  section,  with  the  two  amendments  In- 
serted at  the  proper  places,  bnt  omitting  the 
proviso  added  to  the  original  section  hy  the 
act  of  January  6, 1895,  above  referred  to.  It 
then,  the  secUra  most  be  read  as  the  legis- 
lature has  declared  t>7  the  act  of  1898  It  shall 
read,  then  It  would  seem  that  there  Is  now 
no  right  of  appeal  in  a  case  of  tbis  kind, 
the  proviso  conferring  that  right  Is  not  now 
contained  In  the  section;  for  while  it  Is  tme, 
as  stated  above,  that  the  act  of  1888  had  not 
gone  Into  effect  and  did  not  have  the  force 
of  law  when  this  proceeding  was  com- 
menced, yet  such  act  had  gone  Into  effect 
and  did  have  the  force  of  law  when  the  Judg- 
ment was  rendered,  and,  of  course,  before 
the  appeal  was  taken,  as  the  Judgment  of 
the  magistrate  was  rendered  on  the  14th  of 
March,  1898,  and  the  act  took  effect  on  the 
13th  of  March,  189&   So  that  If  the  omis- 
sion of  the  proviso  to  the  section  conferring 
the  right  of  appeal,  from  the*act  of  1898,  de- 
claring bow  that  section  shall  read,  took  the 
right  of  appertl,  then  there  was  no  law  au- 
tiiorlzing  an  appeal  when  the  appeal  from 
the  Judgment  of  the  magistrate  was  taken. 
This  qnestlon,  so  far  as  we  are  Informed, 
has  never  been  determined  by  this  court. 
It  was  somewhat  considered  in  State  v. 
Black,  84  S.  C.  104,  IS  S.  B.  361,  but  was  not 
decided,  for  the  reasons  stated  in  that  case; 
nor  do  we  propose  to  decide  It  now,  as  It 
bas  not  been  raised  and  has  not  been  argued; 
And,  besides,  under  the  view  which  we  take 
of  the  case,,  it  is  not  necessary  to  this  deci- 
sion.   It  Is  only  referred  to  now  to  avoid 
committing  the  conrt  even  1^  Implication, 
upon  a  question  which  was  not  raised  in  the 
court  below,  nor  In  this  conrt  by  a  motion 
to  dismiss  the  appeal  upon  the  ground  that 
the  matter  Is  not  appealable,  and  which  has 
not  been  argued.    The  Judgment  of  this 
court  is  that  the  Judgment  of  the  circuit 
court  be  reversed,  and  the  Judgment  of  the 
magistrate  be  af&rmed;  and  the  case  is  re- 
manded to  the  magistrate,  with  instructions 
that  be  proceed  to  enforce  his  Judgment  ac- 
cording to  law. 


STATE  V.  MASON. 

<8npreme  Conrt  of  Sonth  Carolina.    Feb:  28, 
1889.) 

[!VDIOTIfX!fT— TORII— MOTIOV   TO  QCASB— APPEAIi 

— MoRDKR— Malic  B — Iiiitrdctioxs. 
1.  An  indictment  should  not  be  quashed  when 
It  coDclades  with  the  words  "acainst  the  peace 
and  dignity  of  the  same  state  aforesaid/*  in- 


Btead  of  the  words  "against  the  peace  and  dig- 
nity of  the  Btate."  as  required  by  Const  art.  5. 
8  31.  »K  the  additional  words  may  be  regarded 
as  surplusage. 

2.  An  order  overruline  a  motion  to  quash  an 
indictment  is  not  appealable. 

S.  A  charge  in  a  trial  for  murder  that  malice 
is  implied  ttom  an  intentional  killing  witiiont 
jnstincation  or  excuse  Is  not  subject  to  ezc^ 
tion. 

4.  An  exception  to  a  portion  of  the  charge  al- 
leged to  be  erroneous  should  point  out  where- 
in it  is  erroneous. 

5.  A  charge,  on  a  trial  for  murder,  that  if 
the  jury  have  a  reasonable  doubt  as  between 
the  fact  of  defendant's  acting  under  strong 

roTOcation,  exciting  sudden  passion,  and  the 
eliberateness  which  would  show  malice,  they 
should  gire  defendant  the  benefit  of  the  doubt, 
and  find  the  lesser  rather  than  the  greater 
crime,  was  not  objectionable  as  precludmg  the 
Jury  from  rendering  any  verdict  except  one  for 
murder  or  msnslanghter,  it  appearing  that  it 
was  followed  by  an  instruction  that,  if  a  doubt 
arose  as  between  any  crime  at  all  and«defend- 
ant's  innocence,  th^' should  &Ld  him  not 
guilty. 

Appeal  from  general  sessions  drcnlt  court 
of  Laurens  county;  J.  C.  Klu^  Jndge. 

Charlie  Mason  was  convicted  "ot  murder, 
and  appeals.  Affirmed. 

W.  R.  RIchey,  for  appellant  T.  S.  Iiease, 
for  the  State. 

JONES,  J.  Appellant  having  been  convict- 
ed of  murder,  and  sentenced,  seeks  to  reverse 
the  Judgment  on  the  grounds  now  considered. 

1.  It  Is  excepted  that  the  circuit  court  erred 
in  refusing  to  quash  the  indictment  on  the 
ground  that  It  concluded  with  the  words 
"against  the  peace  and  dignity  of  the  same 
state  aforesaid,"  Instead  of  with  the  words 
"against  the  peace  and  dignity  of  the  state," 
as  required  in  section  31  of  article  5  of  the  con- 
stitution. The  motion  to  quash  was  properly 
overruled.  All  the  words  required  by  the  con- 
stitution are  in  the  indictment,  and  the  addi- 
tional words  "same"  and  "aforesaid"  may  be 
regarded  as  surplusage.  State  v.  Robinson, 
27  S.  C.  618,  4  S.  E.  570. 

2.  After  the  motion  to  quash  was  refused, 
api>eUaut  gave  notice  of  Intention  to  appeal, 
and  then  objected  to  proceeding  with  the  trial 
until  the  appeal  was  disposed  of.  He  was 
ordered  to  trial.  In  the  second  and  third  ex- 
ceptions this  ruling  is  complained  of  on  the 
ground  that  the  notice  of  appeal  from  the  or- 
der refusing  to  quash  the  Indictment  operated 
as  a  stay  of  the  proceedings.  The  appellant 
on  the  argument  very  properly  did  not  press 
these  exceptions.  An  order  overruling  a  mo- 
tion to  quash  an  indictment  la  not  appealable. 
State  T.  Burbage,  51  S.  C.  2»i,  28  S.  E.  »ST. 

6.  It  is  excepted  that  the  circuit  Judge  erred 
In  charging  the  jury  as  follows:  "So,  where 
an  act  of  that  lUnd  Is  done,  where  a  person 
Is  killed,  and  nothing  appears  but  the  fact  of 
tite  killing,  the  law  presumes  that  that  is  a 
killing  with  malice,  and  that  Is  what  Is  meant 
by  Implied  malice."  The  exception  is  gen- 
eral, and  points  out  no  speclfle  error  In  the 
language  quoted.  Immediately  preceding  the 
language  objected  to,  which  Is  necessary  to 
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explain  It,  the  drcnlt  Judge  charged  these 
words:  "Malice  Implied  U  the  same  thing  as 
any  other  kind  of  malice.  The  word  Implied' 
refers  to  the  manner  In  which  the  malice  la 
shown  or  proven,  and  In  general  the  law  Im- 
plies or  presnmes  malice  from  the  Intentional 
and  voluntary  doing  of  an  act  that  Is  wrong- 
ful, where  there  Is  no  justification  or  excuse 
for  the  act"  Then  follows  the  language  com- 
plained of.  The  charge  amounted  to  nothing 
more  than  saying  that  malice  Is  Implied  from 
an  intentional  killing  without  Justification  or 
^cuse.   This  exception  is  overruled. 

4.  The  remaining  exception  alleges  error  in 
charging  the  Jury  these  words:  "If  you  have 
a  reasonahle  doubt  as  between  the  fact  of  his 
acting  under  a  strong  provocation  exciting 
sudden  beat  and  passion  and  the  dellberate- 
ness  which  would  show  malice,  give  the  de- 
fendant the  benefit  of  the  doubt,  and  find  the 
lesser,  rather  than  the  greater."  The  excep- 
tion Is  faulty  In  not  pointing  out  wherein 
there  was  error.  In  the  argument  appellant 
contends  that  by  this  charge  the  Jury  was 
precluded  from  rendering  any  verdict  except 
one  for  murder  or  one  for  manslaughter.  But 
we  cannot  so  hold.  The  charge  correctly  In- 
formed the  Jury  as  to  thehr  duty  in  case  they 
had  a  reasonable  doubt  as  between  murder 
or  manslaughter,  and  this  charge  was  Imme- 
diately followed  with  an  instruction  that,  "If 
a  doubt  arises  as  between  any  crime  at  all  and 
his  Innocence,  you  are  bound  to  give  him  the 
benefit  of  that  doubt,  and  find  him  not  guilty." 
The  Judgment  of  the  circuit  court  is  affirmed, 
and  the  case  Is  remanded  In  order  that  a  new 
day  may  be  assigned  for  the  execution  of  the 
sentence  Imposed. 


BAI/ISBOBB  T.   OABOLINA  MIDLAND 
RT.  00. 

(Supreme  Oanrt  of  South  Carolina.   Feb.  28, 

1889.) 

BuRrjkOB  Watkrs  —  Obstsuotiok  —  Nutsahoi  — 
WbAT  CoitaTITDTBB— Spsoial  Damaobs. 

1.  A  landowner  may  repel  snrtece  water  by 
an  obstruction  without  incnrring  liability  for 
damage  to  an  adjoining  proprietor,  unless  s 
nuisance  per  se  la  created  Iqr  the  accumula- 
tion of  the  water. 

2.  AllegatioDB  in  a  complaint  against  a  land- 
owner, that  the  latter  has  obstructed  the  flow 
of  surface  water,  and  caused  It  to  accumulate 
for  a  considerable  while  after  each  rain  and 
fiood,  BO  that  It  becomes  stagnant,  and  emits 
nauseous  odors  and  gases,  which  poison  and 
pollute  the  air  around  plalntifCs  dwelling,  and 
render  it  unhealthy  and  dangerous  to  live  in, 
do  not  show  that  sneb  aeenmnlation  Is  ■  nui- 
sance per  se. 

3.  A  complaint  against  a  landowner  for  cre- 
ating a  nuisance  by  obetmcting  the  flow  of  sur- 
face water,  and  causing  an  accumulation  of  wa- 
ter near  plaintiff's  dwelling',  soffldently  shows 
that  the  nuisance  is  a  public  one.  where  it  a>- 
leges  that  plaintiff's  lot  is  In  the  corporate 
limits  of  a  town,  and  there  is  nothing  in  the 
complaint  showing  that  the  inhabitants  of  the 
town  are  not  as  susceptible  to  the  inJorioiiR  ef- 
fects as  plaintiff. 

4.  A  complaint  against  a  landowner  who  cre- 
ated a  public  nuisance      obstructing  the  fiow 


of  surface  water,  and  causing  an  accumulatioB 
thereof,  which  alleges  merely  that  such  nni- 
sance  rendered  plaintifTs  dwelling  unhealthy 
and  dangerous  to  live  in,  and  caused  sickness 
and  suffering  to  his  family,  does  not  show  that 
plaintiff  sustained  damages  peculiar  to  himself, 
and  differing  In  kind  from  uose  that  might  be 
sustained  by  the  public  gsMrally. 

Appeal  from  common  pleas  elrcnlt  court  of 
Aiken  county;  B.  O.  Watts,  Judge. 

Action  by  O.  Jones  Baltzeger  against  the 
Carolina  Midland  Railway  Company.  From 
an  order  stutalnli^  a  demurrer  to  the  com- 
plaint, plaintiff  M^ieals.  Affirmed. 

G.  W.  Croft  &  Son  and  R.  U  Gunter,  for 
apiwllant  Henderson  Bros,  and  Bobt.  Al- 
drich,  for  respondent 

GABY,  A.  J.  The  appeal  herein  is  from 
an  order  sustaining  a  demurrer  to  the  com- 
plaint, on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
The  complaint  Is  as  follows:  (1)  The  first 
paragraph  merely  alleges  the  corporate  ex- 
istence of  the  defendant.  (2)  "That  the  plain- 
tiff Is  the  owner  of  the  following  described 
real  estate,  to  wit:  'All  that  lot  of  land, 
with  the  Improvements  thereon,  containing 
three  acres,  more  or  less,  situate  within  the 
corporate  limits  of  the  town  of  Wagener, 
*  *  *  which  said  premises  lie  west  of  the 
railway  track  of  the  defendant  in  the  said 
town  of  Wagener,  and  within  a  hundred  feet 
from  the  defendant's  line  of  railway.'  That 
the  dwelling  house  of  the  plaintiff  Is  upon 
said  premises,  and  the  same  is  now,  and  has 
been  for  several  years  past,  occupied  and 
used  by  the  plaintiff  and  his  family."  (3) 
"That  near  to  the  plaintiff's  residence,  and 
running  by  the  same,  and  across  the  line  of 
the  defendant's  railway  track,  Is  a  hollow  or 
depression  In  the  land.  In  and  through  and 
down  which  the  surface  water,  in  times  of 
rains  and  floods,  has  been  accustomed,  by 
nature,  from  time  Immemorial,  to  pass  and 
flow  through,  and  thereby  affwdlng  a  com- 
plete passage  and  drainage  for  all  snrftice 
waters  which  were  collected  and  entered  Into 
said  hollow."  (4)  "That  about  the  year  1886 
or  1887  the  BlackvUle,  Alston  and  Newberry 
Ballroad  Company,  a  corporation  under  the 
laws  of  this  state,  constructed  the  line  of 
railway  now  owned  and  operated  by  the  de- 
fendant, and,  In  building  the  line  of  said  rail- 
way across  the  said  hollow,  caused  a  high 
embankment  to  be  created,  and  also  dug  deep 
ditches  on  the  upper  and  lower  sides  of  said 
embankment,  which  said  embankment  com- 
pletely stopped  the  flow  and  passage  of  the 
surface  water  down  said  hollow,  as  It  was  ac- 
customed by  nature  to  flow,  and,  in  time  of 
rains  and  floods,  caused  the  said  water  to  ac- 
cumulate in  a  p<Hid  on  the  upper  side  of  said 
railway  track,  and  also  caused  a  ctmstderable 
quantity  of  water  to  accumulate  and  gather 
in  the  said  ditch  on  the  lower  side  of  said 
railroad  track;  and  the  said  water  so  collect 
ed  remalna  in  said  ditches  and  In  tbe  pond 
formed  on  the  upper  side  of  said  embank- 
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ment  tor  a  ctmstderable  while  after  each  ralD 
and  flood,  and  It  becomes  staguant,  and  emits 
nanseoua  odors  aod  gases,  which  poison  and 
poUote  the  air  In  and  around  the  plaintiff's 
said  dwelling  house,  and  render  the  same  un- 
healthy and  dangerous  to  lire  In,  and  has 
within  the  last  three  years  caused  annoy- 
ance, sickness,  pains,  and  suffering  to  the 
plaintiff,  and  also  to  the  members  of  his  fam- 
ily, and  has  within  that  period  caused  the 
death  of  one  of  plaintiff's  children,  who  was 
made  sick  by  the  offenslTe  and  nauseous 
gases  emitted  from  said  stagnant  waters. 
And  the  plaintiff  alleges  that  the  collection 
and  pondhig  of  such  waters  as  aforesaid  is  a 
nuisance  to  him,  dangerous  to  the  health  ot 
himself  and  family,  and  the  same  ought  to  be 
abated."  (5)  "The  plaintiff  farther  aUeges 
that  the  BlackvlUe,  Alston  &  Newberry  Rail- 
road Company,  some  fire  or  six  years  ago, 
changed  Its  name  to  the  Carolina  Midland 
Railroad  Company;  and,  under  said  last  name, 
the  defendant  owns  and  maintains  said  em- 
bankment and  ditches  across  said  hoUow, 
and  BtiU  maintains  and  continues  said  nui- 
sance. And  the  plaintiff  further  alleges  that 
the  said  railroad  company,  wh^  building 
saJd  road,  or  at  any  time  since,  could  hare, 
without  much  expense,  put  a  culTert  under 
and  acroBB  said  embankment,  which  would 
carry  off  the  surface  water,  and  remore  said 
nuisance;  hut  that  the  said  railroad  com* 
pany  carelessly  and  negligently  built  said  em- 
bankment so  as  to  cause  said  nuisance;  and 
that  the  defendant,  although  requested  to  bo 
abate  tlie  same,  has,  unmindful  of  Its  duty, 
and  in  wanton  '  disregard  of  the  plalntHTs 
rights  and  health,  failed  to  do  bo,  and  negli- 
gently and  carelessly  still  maintains  eaid  nol- 
sance,  to  the  damage  of  this  plaintiff  in  the 
sum  of  two  thousand  doUan." 

The  first  question  which  will  be  considered 
Is  whether  damages  caused  by  the  accumula- 
tion of  surface  water  are  actionable.  In  24 
Am.  &  Eng.  Bnc.  Law,  907,  it  is  said:  "A 
great  divergence  has  arisen  In  the  mles  adopt- 
ed in  the  various  states  as  to  the  right  of  the 
lower  proprietor  to  obstruct  the  flow  of  sur- 
face water,  and  to  repel  It  from  his  premises, 
by  means  of  an  embankment  or  other  ob- 
struction. Some  states  have  adopted  what 
is  known  as  the  'civil-law  rule,'  which  sub- 
jects the  lower  estate  to  the  easement  or 
servitude  of  receiving  the  flow  of  the  surface 
water  from  the  upper  estate.  Other  states, 
again,  hare  adopted  what  is  known  as  the 
*conunon-law  rule,'  by  virtue  of  which  the 
lower  proprietor  may  do  as  he  pleases  with 
nls  land,  and  may  receive,  repel,  or  divert 
surface  water  flowing  thereon,  at  his  pleas- 
ure.. In  one  or  two  states,  again,  a  modified 
role  has  been  adopted,  under  which  each  case 
is  to  be  governed  by  its  ch*cumstances,  and 
the  right  to  obstruct  or  repel  the  flow  of  euv- 
face  water  is  to  be  determined  by  the  rea- 
sonableness of  the  use  of  the  lower  estate." 
The  rule  of  the  common  law  as  to  surface 
water  Is  perfas^  nowhrae  more  clearly  stated 


than  In  24  Am.  &  Eng.  Enc.  Law,  017:  "Un- 
der this  role  it  Is  held  that  the  right  of  the 
owner  of  land  to  occupy  and  Improve  it  In 
such  a  manner  and  for  such  purposes  as  he 
may  see  fit,  either  by  changing  the  surface 
or  the  erection  of  buildings  or  other  structures 
thereon,  is  not  restricted  or  modified  by  the 
fact  that  his  land  Is  so  situated  with  refer- 
ence to  that  of  adjoining  owners  that  an  al- 
teration In  the  mode  of  its  improvement  or 
occupation  in  any  portion  of  It  will  cause 
water  which  may  accumulate  thereon  by  rains 
and  snows  falling  on  Its  surface,  or  f^owlns 
on  It  from  the  surface  of  adjoining  lots,  either 
to  stand  in  unusual  quantities  on  the  adja- 
cent lands,  or  to  pass  onto  and  over  it  In 
greater  quantities  and  In  other  directions  than 
they  were  accustomed  to  flow.  'Cujus  est 
solum  ejus  est  usque  ad  coelum,'  Is  regarded 
as  a  general  rule  applicable  to  the  use  and 
enjoyment  of  real  property;  and  the  right 
of  a  party  to  the  free  and  unfettered  control 
of  his  own  land  above,  upon,  and  beneath 
the  surface  cannot  be  Interfered  with  or  re- 
strained by  any  consideration  of  injury  to  the 
other  land,  which  may  be  occasioned  by  the 
flow  of  mere  surface  water,  In  consequence 
of  the  lawful  appropriation  of  land  by  Its 
owner  to  a  particular  use  or  mode  of  enjoy- 
ment Nor  is  It  at  all  material.  In  the  appli- 
cation of  this  principle  of  law,  whether  a 
party  obstructs  or  changes  the  direction  and 
flow  of  surfaoe  water,  by  preventing  it  from 
coming  within  the  limits  of  bis  land,  or  by 
erecting  barriers  or  changing  the  level  of  the 
soil,  so  as  to  turn  it  (A  in  a  new  course  after 
it  has  come  within  his  boundaries.  The  ob- 
struction of  surface  water,  or  an  alteratlOD 
in  the  flow  of  It,  affords,  no  cause  of  action 
in  behalf  of  a  person  who  may  suffer  loss 
or  detriment  therefrom,  against  one  who  does 
no  act  inconsistent  with  the  dne  exercise  of 
dominion  over  his  own  solL"  In  a  note  to 
the  case  of  Cray  v.  McWIUlams  (CaL)  21 
Lawy.  Rep.  Ann.,  on  page  583  (s.  c.  32  Pac. 
976),  the  rule  of  the  common  law  Is  thus 
stated:  "The  gist  of  the  so-called  'common- 
law  rule'  is  that  one  may  do  as  be  pleases 
with  his  property,  regardless  of  the  effect 
upon  surface  water.  This  rule  recognizes  the 
right  of  each  pn^rletor  to  fight  surface  water 
(Jones  V.  Hannovan,  56  Mo.  462);  and  the 
result  is  that.  If  carried  to  its  ultimate  con- 
clusion, it  simply  means  that  the  courts  will 
recognize  no  wrong  in  any  action  undertaken 
for  the  purpose  of  getting  rid  of  surface 
water.  In  other  words,  no  legal  right  of 
any  kind  can  be  claimed  Jure  naturse  in  the 
fiow  of  surface  water;  so  that  neither  Its  de- 
tention, diversion,  nor  repulsion  is  an  action- 
able Injury,  even  though  damage  ensue. 
Bowlsby  V.  Speer,  31  N.  J.  Law,  361."  The 
only  exception  to  the  rule  that  surface  water 
being  a  common  enemy,  every  landowner  has 
the  right  to  deal  with  It  in  any  such  manner 
as  he  may  see  fit.  Is  that  it  is  subject  to  the 
general  law  In  regard  to  nuisances,  if  Its 
occamalation  has  become  a  nuisance  per  Be, 
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as,  for  example,  wtaeneTer  It  has  become  dan- 
gerous, at  all  times  and  under  all  circum- 
stances, to  life,  health,  or  property.  If  this 
were  not  the  law,  a  person  could  accumulate 
the  surface  water  upon  his  premises  In  a 
populous  town  or  city,  and,  although  the 
nauseous  gases  and  vupovB  escaping  ^m  It 
might  be  deadly  to  the  public  generally.  It 
could  not  be  abated  even  by  the  public  au- 
thorities. The  allegations  of  the  complaint 
are  not  sufficient  to  show  that  ttae  alleged 
accumulation  ot  the  surface  water  was  a  nui- 
sance per  se. 

It  might  seem  without  explanation  that  the 
case  of  Edwards  t.  Railroad  Co.,  38  S.  C.  472, 
18  S.  E.  58,  Is  In  conillct  with  the  foregoing 
authorities.  In  that  case  the  court  said: 
"The  circuit  judge.  In  effect,  charged  the  Jury 
that  the  first  question  for  them  to  determine 
was  whether  the  obstruction  of  the  sand 
bank  was  necessary  for  the  protection  of 
defendant's  roadbed  and  right  of  way,  and. 
If  BO,  then  the  defendant  was  not  liable. 
•  •  •  But,  in  Tiew  of  the  express  decla- 
ration of  the  lawmaking  power,  as  embodied 
In  section  2738  of  the  Oeneral  Statutes,  we 
feel  bound  to  declare.  In  the  absence  of  any 
constitutional  proTlsIon,  statute,  or  even  au- 
thoritative decision  to  the  contrary,  that  the 
common-law  rule  must  still  be  recognized  as 
controlling  here;  for  that  section  expressly 
declares  that  'every  part  of  the  common  law 
of  England  not  altered  by  this  act,  nor  In- 
consistent with  the  constitution  of  this  state 
and  the  customs  and  laws  thereof,  is  hereby 
continued  In  fnll  force  and  virtue  within  this 
state,  -In  the  same  manner  as  before  the  pas- 
sage of  this  act.'  Under  the  common-law  rule, 
surface  watn*  Is  regarded  as  a  common 
enemy,  and  every  landed  proprietor  has  a 
right  to  take  any  measures  necessary  to  the 
protection  of  his  own  property  from  its  rav- 
ages, even  If,  In  doing  so,  he  throws  it  back 
upon  a  coterminous  proprietor,  to  his  dam- 
age, which  the  law  i^ards  as  a  case  of 
damnum  absque  Injuria,  and  affording  no 
cause  of  action."  From  the  foregoing  lan- 
guage used  in  that  case  it  appears  (1)  that 
the  common-law  rule  was  distinctly  recognized 
as  controlling  in  this  state;  and  (2)  that,  as 
the  plaintiff  lost  the  case,  there  was  no  error 
of  which  she  could  complain,  as  the  charge 
was  really  too  favorable  to  her.  Under  the 
charge  of  the  presiding  judge,  she  received 
the  benefit  of  the  Intermediate  or  modified 
rule  hereinbefore  mentioned.  If  the  defend- 
ant had  lost  the  case,  and  had  appealed  from 
the  charge  of  the  presiding  judge,  the  court 
would  have  been  compelled,  following  the 
rule  of  the  common  law,  to  grant  a  new  trial. 
It  will  thus  be  seen  that  the  case  of  Edwards 
V.  Railroad  Co.  Is  not  In  conflict  with  the  com- 
mon-law rule. 

But,  even  If  the  alleged  accumulation  of  the 
surface  water  was  such  as  to  create  a  nui- 
sance not  malum  In  se,  the  next  question 
which  will  be  considered  U  whether  It  was 
public  ot  prlTate  In  Its  character.  la  10  Am. 


&  Eng.  Enc.  Law,  926,  it  la  said:  "Public  or 
common  nuisances  affect  the  community  at 
large,  or  some  considerable  portion  of  it,  as 
the  Inhabitants  of  a  town.  •  •  •  A  pri- 
vate nuisance  affects  only  one  person  or  a  de- 
terminate number  of  persons."  In  the  note 
on  that  page  the  foUovring  quotation  from 
Wood,  Nuls.  I  71,  Is  made,  to  wit:  "It  Is  not 
80  much  a  question  whether  a  large  number 
of  persons  happen  to  be  annoyed  by  the  act, 
as  whether  the  act  Itself  was  such  and  In 
such  a  place  as  that  the  natural  effect  tba«of 
would  be  to  aonoy  or  offend  all  who  came 
within  its  sphere."  In  the  same  note  the  caae 
of  Soltau  V.  De  Held,  2  Sim.  (N.  S.)  133,  is 
dted.  In  which  the  vice  chancellor  says:  "To 
constitute  a  public  nuisance,  the  thing  must 
be  such  as,  In  Its  nature  or  its  consequence,  is 
a  nuisance,  an  injury,  or  a  damage  to  ail  per- 
sons who  come  within  the  sphere  of  Its  oper- 
ations, though  It  may  be  so  in  a  greater  degree 
to  some  than  it  is  to  othera."  On  the  next 
page  of  the  same  volume  it  is  said:  "A  nui- 
sance, to  be  a  public  nuisance,  must  be  in  a 
public  place,  or  where  the  public  frequently 
congregate,  or  where  members  of  tbe  public 
are  likely  to  come  within  the  range  ot  Its  In- 
fluence; tor.  If  the  act  or  use  of  property  be 
In  a  remote  and  unfrequented  locality.  It  will 
not,  unless  malum  In  se,  be  a  public  nui- 
sance." On  page  981  ot  the  same  volume  It  !s 
said:  "In  order  to  constitute  a  public  nui- 
sance, the  act  or  use  of  property  must  be  an 
annoyance  common  to  the  public  generally. 
The  test  Is  not  the  numlKr  of  persons  annoy- 
ed, but  the  possibility  of  annoyance  to  the 
public  by  invasion  of  its  rights."  And  in  a 
note  on  same  page  the  case  of  Soltan  v.  De 
Held  Is  again  cited  as  holding  that  **the  test 
Is  not  the  number  of  persons  annoyed,  but  the 
fact  that  It  Is  In  a  public  place,  and  annoying 
to  all  who  come  wlthtai  its  sphere." 

The  complaint  alleges  that  the  plaintifTs 
lot  upon  which  Is  bis  dwelling  is  in  the  corpo- 
rate limits  of  the  town  of  Wagener,  and  with- 
in 100  feet  of  defendant's  line  of  railroad,  and 
there  is  nothing  in  the  complaint  showing  that 
the  other  Inhabltante  ot  the  town  ot  Wagraier 
are  not  as  susceptible  to  the  Injurious  ^ects 
of  the  alleged  nuisance  as  the  plaintiff.  Un- 
der these  circumstances,  and  tested  by  the 
foregoing  authorities,  the  alleged  nuisance 
could  only  be  regarded  as  public  In  Ite  nature; 
and,  having  reached  this  conclusion,  tbe  next 
question  that  will  be  determined  Is  whether 
the  allegations  of  the  complaint  show  that  the 
plaintiff  sustained  damages  peculiar  to  him- 
self. The  rule  upon  this  subject  is  stated  In 
South  Carolina  Steamboat  Co.  v.  South  Caro- 
lina Ry.  Co.,  30  S.  C.  539,  9  S.  E.  660  (affirmed 
In  Same  v.  Wilmington,  0.  &  A.  R.  Co.,  46 
S.  0.  327,  24  S.  B.  337),  as  follows:  "That  the 
Injury  must  be  particular,—^  some  of  the  cas- 
es express  It,  special  or  peculiar;  must  result 
directly  from  the  obstruction,  and  not  as  a  sec- 
ondary consequence  thereof;  and  must  differ 
In  kind,  and  not  merely  In  extent  or  degree, 
from  that  whldi  the  genoal  public  ■uatalns.'* 
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Tbe  plaintiff  relies  npon  tlie  allegations  con- 
tained in  tbe  tourtta  paragraph  of  his  com- 
plaint to  show  that  his  Injury  was  special  or 
l>ecallar.  One  of  the  requirements  of  the  rule 
to  that  the  damages  most  differ  In  kind  as 
well  as  degree  from  those  which,  It  may 
reascmably  be  eq;>ected,  will  be  snstalned  by 
the  public  generally.  Tbe  allegations  of  the 
-complaint  show  that  the  causes  which  led  to 
the  plalntlfTs  Injury  might  reasonably  be  ex- 
pected to  affect  others  in  the  neighborhood, 
«nd  therefore  bis  Injury  was  not  special. 

Hie  appellants  attorneys  cited  sections  1201 
and  1272  of  tbe  Berlaed  Stetatea,  wblcb  an 
as  follows: 

"Sec  12M.  No  person  shall  be  permitted  or 
allowed  to  malce  or  keep  up  any  dams  or 
banks  to  stop  the  course  of  any  waters,  so  as 
to  oTerflow  the  lands  of  another  person,  with- 
out the  consent  of  such  person  first  bad  and 
obtained;  nor  shall  any  person  be  permitted 
or  allowed  to  let  off  any  reserved  water  to  In- 
jure the  crops  upon  the  grounds  of  other  per- 
sons." 

'*8ec.  1272.  Nothing  contained  therein  shall 
be  constroed  to  authorize  any  person  or  per^ 
aona  to  keep  water  at  any  time  on  lands  other 
dian  his,  her,  or  theb:  own." 

There  are  no  allegationa  In  the  comidalnt 
showing  that  these  sections  hare  any  ivpUc»- 
Cion  to  this  case. 

The  respondent's  attorneys  gave  notice  of 
additional  grounds  upon  which  they  would  ask 
that  the  Judgment  of  the  circuit  court  be  sus- 
tained, but  tbe  condnalons  hereinbefore  stat- 
ed render  the  consideration  of  the  additional 
grounds  unnecessary.  It  Is  the  Judgment  ot 
this  court  that  the  Judgmokt  of  the  drenlt 
court  be  affirmed. 


STATB  T.  TUCKER  et  aL 
(Snprame  Oonrt  of  South  Carolina.   Feb.  2^ 

1890.) 

CtMkmsa  ow  Rdxniho  Stkbahb Ddtt  or  Ri- 

PABIAN  OWSBBS— CSIMINAI.  PBOSBCUTI0!t6— COM- 
ri-AlMT  BT  Peitatb  CmzBN  —  Statotbb  —  Rb- 
FMAU 

1.  Const  1896,  art  8,  I  34,  sabd.  11.  prohiUt- 
ing  the  enaction  of  special  laws  where  a  gen- 
eral law  1b  applicable,  is  not  retroactive,  and 
hence  does  not  make  void  Gen.  St.  18o2,  SS 
1178.  1170,  1181,  reqniriDg  landowners  in  cer- 
tain conotles  to  clean  out  running  streams  on 
their  lands  during  certain  periods  of  the  year. 

2.  The  proTisions  of  Gen.  St.  1882,  fi|  1178. 
1179t  1181,  being  valid  when  adopted,  are  not 
repealed  by  Const  1886.  art  17,  f  11,  subd.  3, 
providing  that  laws  in  force  at  the  time  of  its 
adoption,  not  Inconsistent  therewith,  shall  re- 
main in  fall  force,  since  said  provision  repeals 
laws  inconsistent  with  Its  self-executing  pro- 
visions only. 

3.  Gen.  St  1882,  {  1181.  makes  it  the  duty  of 
the  comity  commissioners  to  enforce  the  provi- 
sions of  sections  IITS-IISO.  The  county  gov- 
ernment act  of  January  4.  1894,  devolves  the 
duties  of  the  county  commissioners  on  the  coun- 
ty supervisor  and  tbe  county  board  of  road 
comnuBsfoners.  Act  Dec.  24,  18£>4,  abolisbes 
the  connty  board  of  road  commissioners,  and 
createa  tm  conn^  board  of  commissioners,  to 
whl<di  It  delegates  the  duties  of  the  former. 


Stid,  that  the  connty  government  acts  of  Jana- 
ary  4.  1894,  and  December  24,  1^  m.  not, 
by  abolishing  the  connty  board  of  road  commis- 
sioners, repeal  Gen.  St.  1882,  |  1181. 

4.  The  duty  prescribed  by  Gen.  St.  1882,  { 
1181,  devolved  on  the  connty  board  of  commis- 
sioners. 

6.  A  private  dtlzen  may  institate  a  prosecu- 
tion for  violating  said  provisions,  the  remedy 
given  by  Gen.  St.  1882,  fi  1181,  for  enlorcing 
said  provisions,  being  comulative  merely,  and 
not  exclusive. 

Appeal  from  common  pleas  chrcult  court  of 
Anderson  county;  J.  C.  Klngh,  Judge. 

W.  H.  Tucker  and  another  were  convicted 
at  ueglectiug  to  dean  out  a  running  stream 
on  their  lands,  and  they  appeal.  Affirmed. 

Bonbam  &  Watfclns,  for  appellants  J.  B. 
Brezeale  and  TribUe  &  Prince,  for  the  Sbite. 

JONES,  J.  Defendants  were  arrested  un- 
der a  warrant  sworn  oat  by  a  private  dtizen, 
chai^ng  them  with  n^lectlng  to  clean  out  a 
running  stream  In  the  county  of  Anderson  dur- 
ing the  month  of  May,  1806,  in  violation  of 
sections  1178  and  1170  of  the  General  Statutes 
of  1882  and  amendatory  acts,  now  Incorporat- 
ed In  the  Revised  Statutes  of  1883  as  sec- 
Uons  1273  and  1274. 

The  first  question  presented  by  this  appeal 
Is  whether  the  legislation  In  question  is  In 
oonflict  with  subdivision  11,  S  84,  art  3,  of  the 
constltotlou.  as  special  legislation.  Sections 
U78  and  1170  of  the  General  Statutes  of  1882, 
as  amended  and  Incorporated  in  the  Revised 
Statutes  of  1803,  as  sections  1273  and  1274, 
are  as  follows: 

"Sec.  1273.  All  landowners  of  the  counties 
of  Anderson,  Beaiifort,  Chester,  Greenville, 
Oconee,  Union,  Fairfield,  Laurens,  Newberry 
and  Abbeville  shall  remove  from  the  running 
streams  of  water  upon  thdr  lauds  all  trash, 
trees,  rafts  and  timber  during  the  months  of 
May  and  August  In  each  year,  and  in  the 
counties  of  I'ickens,  Spartanburg  and  YoA  In 
the  month  of  August  In  each  year. 

"Sea  1274.  Any  person  convicted  of  violat- 
ing the  foregoing  section  shall  be  deemed 
guUty  of  a  misdemeanor,  and  shall  be  punish- 
ed by  a  fine  of  not  less  than  five  nor  more 
that  fifty  dollars,  or  be  Imprisoned  not  less 
than  ten  nor  more  than  thirty  days,  In  the 
discretion  of  the  court  before  which  the  case 
may  be  tried." 

By  section  84,  art  3,  of  the  constitution,  the 
general  assembly  Is  forbidden  to  enact  local  or 
special  laws  on  certain  enumerated  subjects, 
but  these  subjects  do  not  embrace  the  matter 
of  deanlng  out  running  streams.  In  subdivi- 
sion 11  of  this  section  it  Is  provided:  "In  all 
other  cases,  where  a  general  law  can  be  made 
applicable,  no  special  law  shall  be  enacted." 
The  contention,  therefore.  Is  that  a  general 
law  can  be  made  applicable  to  this  subject 
and,  since  the  acts  In  question  are  local  or  spe- 
cial, they  are  in  conflict  with  subdivision  11 
aforesaid.  But  If  we  should  hold  that  a  gen- 
eral law  could  be  made  applicable  to  this  sub- 
ject, and  that  the  legUlatkni  in  question  la  local 
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or  epeclal.  It  does  not  render  tbe  said  l^^la- 
tlon  void,  as  In  conflict  with  tbe  constitution, 
because  the  legislation  was  bad  long  before 
the  adoption  of  tbe  constitution,  and  tbe 
visions  of  the  constitution  under  consideration 
are  not  retroactive.  In  the  case  of  State  r. 
Hlgglns,  61  a  C.  51,  28  S.  E.  16.  tbe  act  de- 
clared to  be  In  conflict  with  snbdlvldon  11,  S 
34,  art  3,  because  a  genera)  law  could  have 
been  made  applicable,  was  adopted  after  the 
constitution  of  1895  went  Into  operation.  It 
Is  contended,  however,  that,  under  subdivision 
3,  11,  art  17,  the  legislation  In  question  was, 
In  effect,  repealed  upon  the  adoption  of  the 
constitution.  This  section  simply  repeals  the 
provisions  of  all  laws  inconsistent  with  the 
self-executing  provisions  of  the  constitution. 
Tbe  prohibition  against  the  enactment  of  lo- 
cal or  special  laws  on  certain  specified  sub- 
jects, and  In  all  cases  where  a  general  law 
can  be  made  applicable,  being  prospective  on- 
ly, it  follows  that  such  local  or  special  legis- 
lation as  was  in  existence  at  the  adoption  of 
the  constitution,  and  valid  when  enacted,  can- 
not be  held  inconsistent  with  the  provisions  of 
tbe  constitution  relating  to  prospective  legis- 
lation of  that  character.  We  concur  with  the 
circuit  court  orerrallDg  the  nu^tlBtrate  on  fills 
point. 

The  next  question  presented  Is  whether  the 
acts  In  question  were  repealed  by  the  acts  of 
ia&4  and  1803,  providing  a  new  system  of 
county  government  for  all  the  counties  of  the 
state.  Tbe  argument  Is  that  the  provisions 
appearing  as  sections  1273  and  1274,  above 
quoted*  can  only  be  enforced  In  the  manner 
provided  In  the  law  appearing  as  section  1276, 
Rev.  St,  as  follows:  "It  shall  be  the  duty  of 
the  county  board  of  road  commissioners  of 
tbe  counties  above  named  to  see  that  the  pro- 
visions of  the  three  preceding  sections  are 
compUed  with;  and  In  case  of  neglect  or  re- 
fusal on  the  part  of  any  landowner  to  com- 
ply with  their  requirements  the  said  commls* 
sloners  shall,  npon  complaint  being  made  to 
them  by  any  land  owner  or  rentee  interested 
in  the  enforcement  of  the  provisions  of  said 
sections,  notify  such  landowner  to  proceed 
within  fifteen  days  to  comply  therewith,  and 
upon  failure  to  do  so,  tbe  said  commissioners 
shall  Indict,  or  cause  to  be  Indicted,  under  tbe 
provisions  of  said  sections;  and  should  the  com- 
missioners neglect  or  refuse  to  perform  the 
duties  required  of  them  by  this  section  they 
shall  be  severally  guUty  of  a  misdemeanor," 
eta  The  contention  Is  that  the  county  board 
of  road  commissioners  no  longer  exists,  and 
that  no  person  or  body  of  persons  Is  now 
charged  with  tbe  enforcement  of  said  sec- 
tions 1273  and  1274.  We  fall  to  see  merit  In 
this  contention.  Section  1181  of  the  General 
Statutes  of  18S2  made  It  the  duty  of  the  coun- 
ty commissioners  of  tbe  counties  named  to  see 
that  the  provisions  of  sections  117^  1179,  and 
1180,  which  now  appear  as  sections  1278* 


1274,  and  1275  of  the  Bevlaed  Statutes,  were 
mforced.  The  new  county  government  act 
of  Janiiary  4,  1894,  devolved  the  duties  of 
county  commissioners  upon  the  oonn^  SQper- 
vlsor  and  county  board  of  road  commission- 
ers; and  by  the  act  approved  December  21. 
1894,  "county  boards  of  road  commissioners" 
are  called  "county  boards  of  commissioners." 
Thus,  whatever  duty  in  the  premises  belong- 
ed formerly  to  the  county  commissioners,  and 
afterwards  to  the  county  board  of  road  com- 
missioners, now  belongs  to  tbe  county  board 
of  commissioners.  But,  even  If  the  new  coun- 
ty government  acts  were  deemed  in  any  way 
Incondstent  with  the  provisions  of  section 
1276,  quoted  above,  and  could  possibly  be  con- 
strued as  repealing  aald  section,  it  wonld  not 
by  any  means  follow  that  the  proTlsions  of 
sections  1273  and  1274  may  not  stand,  inde- 
pendently of  section  1276.  This  brings  us  t» 
the  last  question  raised. 

It  Is  contended  that  no  prosecution  con  be 
instltnted,  under  sections  1273  and  1271,  by  a 
private  citizen;  that  the  landowner  or  renter 
interested  In  the  enforcement  of  the  provi- 
sions of  these  sections  must  first  complain  to 
fbe  county  Iraard  of  commissioners,  who  shall 
notify -such  landowner  to  comply  with  said 
sections  within  16  days;  and  the  said  com- 
missioners shall  indlc^  or  cause  to  be  Indict- 
ed, the  landowners  neglecting  or  refusing 
compliance.  We  do  not  so  bold.  The  method 
of  procedure  mentioned  in  section  1276  Is  not 
exclusive.  This  section  seeks  to  secure  en- 
forcem«it  of  the  provMons  of  section  1273  et 
seq.  by  making  it  Incnmbent  on  certain  offi- 
cers, under  penalty,  to  see  after  their  enforce- 
ment, and  Is  cumulative,  not  exclusive.  TbU 
sectton  its^  recognises  that  the  prosecution 
or  Indictment  Is  "under  the  provisions  of  said 
•  sections";  meaning  sections  1278,  1274,  and 
1276,  and  not  und^  section  1276.  The  neg- 
lect or  refusal  of  tbe  landowner  to  clean  out 
the  running  streams  after  notice  from  the 
commissioners  requiring  the  same  Is  Impor- 
tant In  determining  what  Is  the  further  duty 
of  tbe  commissioners  in  tbe  premises,  but  Is 
of  no  bearing  on  the  offense  which  Is  made 
a  misdemeanor  in  section  1273.  The  misde- 
meanor which  Is  Indictable  is  not  neglect  or 
refusal  to  remove  trash,  trees,  rafts,  and  tim- 
ber from  the  running  streams  within  15  days 
after  notice  from  the  commissioners  requiring 
such  removal,  but  is  neglect  to  make  such  re- 
moval during  tbe  months  of  May  and  August 
in  each  year,  as  provided  in  section  1273. 
This  last-mentioned  section  In  no  wise  de- 
pends on  section  1276,  in  Itself  d^nes  what 
shall  be  deemed  a  nilsdemeanor,^i  public  of- 
fense,—and  does  not  make  any  special  and 
exclusive  provision  as  to  the  manner  of  Us 
enforcement  It  follows  that  any  person  may 
institute  a  prosecution  thereunder,  as  In  other 
misdemeanors.  The  Judfmait  of  the  circuit 
court  Ifl  afOrmed. 
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PAPWORTH  T.  CITY  OP  PITZaBBALD. 

(Supreme  Ckiart  of  Georgia.  Feb.  2,  1898.) 
OaniHAKci  —  Vauditt  —  Pbohibitinq  Sum  or 

LIQL'OK—EZCESSITB  SeNTXHCB. 

1.  The  city  council  of  the  city  of  Pitzyerald 
has  anthoritr,  by  virtue  of  the  general  welfare 
provisiouB  in  Ha  diarter,  to  pass  an  ordinance 
prohibiting  any  one  from  keeping  within  the 
limits  of  the  dty  any  intoxicating  liquors  for 
the  purpose  of  an  illegal  sale  thereof;  but  thlB 
council  nas  no  power  under  its  charter  to  pre- 
■cribe,  ai  a  penalty  for  a  violation  of  this  or- 
dinanctf,  both  a  fine  and  a  tenn  of  imprisonment 
in  the  dty  jail. 

2.  The  accused  having  properly  been  found 
ffoUty  of  a  violation  of  the  city  ordinance 
«sain«t  keeping  intoxicating  liquors  for  the  pur- 
pose of  an  illegal  sale  thereof,  but  the  sentence 
of  the  municipal  court  being  Illegal,  En  that  it 
imposed  upon  the  accused.  In  addition  to  a  fine 
of  $100,  imprisonment  in  the  city  jail,  direc- 
tion is  hereby  given  to  the  judge  of  the  superior 
conrt  to  render  a  judgment  upon  the  petition  for 
certiorari  setting  aside  the  sentence  of  the  re- 
corder,  and  directing  him  to  impose  upon  the  ac- 
cused a  fine  of  the  amount  altOTe  stated,  and,  in 
default  Of  its  payment.  Imprisonment  in  the 
city  jail,  as  prescribed  by  section  68  of  the  char- 
ter (Acts  1806.  p.  174). 

(Syllabus  by  the  Oonrt.) 

Error  from  snperlor  conr^  Irwin  county; 
G.  C  Smith,  Judge. 

Frank  Papworth  was  convicted  of  violating 
an  order  of  the  dty  of -Fitzgerald,  and  brings 
error.  Affirmed,  with  direction. 

E.  H.  Williams  and  Hal  Lawson,  for  plain- 
tiff in  error.  E.  W.  Ryman  and  J.  F.  De 
lacy,  SoL  Qen.,  for  defendant  in  error. 

LEWIS,  J.  Papworth  was  arraigned  be- 
fore the  recorder  of  the  city  of  Fitzgerald  for 
a  Tlolatton  of  the  following  ordinance,  pass- 
ed by  the  dty  council  of  Fitzgerald:  "Be  It 
ordained  by  the  city  council  of  city  of  Plts- 
gerald,  that  any  person,  persons,  firm  or  cor- 
poration, who  shall  within  the  limits  of  the 
dty  of  Fitzgerald  keep  for  the  purpose  of 
illegal  sale  any  malt,  spirituous,  fermented 
or  other  intoxicating  liquors,  shall  upon  coq- 
Tlctlon  in  the  municipal  court  be  punished  by 
a  fine  of  one  hundred  dollars  and  Imprison- 
ment In  dty  jail  ninety  days."  The  accused 
was  found  guilty,  and  the  penalty  provided 
for  by  the  ordinance  above  quoted  was  im- 
posed upon  him  by  the  recorder.  The  ac- 
cused thereupon  brought  his  petition  for  cer- 
tiorari to  the  superior  court,  and,  after  hear- 
ing the  same,  the  judge  ordered  that  the  pe- 
tition for  certiorari  be  overruled.  Upon  this 
Judgment,  oror  ia  assigned  in  the  bill  of  ex- 
ceptions. 

It  Is  alleged  in  the  petition  for  certiorari 
that  the  petitioner  was  tried  under  "a  com- 
plaint or  accusation  for  keeping  for  the  pur- 
pose of  Illegal  sale,  and  selling,  malt,  spiritu- 
ous, fermented,  and  other  intoxicating  liq- 
uors, against  the  provisions  of  Ordinance  No. 
81  of  Bald  dty  made  and  provided."  A  de- 
murrer was  filed  to  the  complaint,  and  one 
gnmikl  iDBlated  on  In  the  demurrer  was  that 
the  accusation  In  effect  charged  two  offenao, 


—one  the  keeping  for  m^al  sale  Intoxicating 
liquors,  and  the  other  the  actual  sale  of  such 
liquors.  It  appears  from  the  record  that  the 
dty  council  had  also  passed  an  ordinance  pre- 
BCrtbing  a  penalty  for  selling  without  munid; 
pal  license  Intoxicating  liquors,  and  providing 
therefor  a  punishment  different  from  that  pre- 
scribed In  the  other  ordinance  against  keep- 
ing such  liquors  for  the  purpose  of  illegal 
sale.  Manifestly,  the  accused  could  not,  over 
his  objection,  be  properly  placed  upon  trial 
under  a  single  accusation  charging  him  wtth 
a  violation  of  two  sudi  distinct  offenses 
against  the  penal  laws  of  the  dty;  but  it 
appears  from  the  record  that  the  acts  set 
forth  were  against  the  provisions  of  Ordi- 
nance 81  of  the  dty,  which  is  the  ordinance 
above  quoted,  against  the  keeping  for  the 
purpose  of  Illegal  sale  intoxicating  liquors. 
The  terms  of  the  accusation,  as  set  forth  Id 
the  petition,  are  ambiguous.  They  may  be 
construed  to  mean  a  chaise  against  the  ac- 
cused of  selling  liquors,  and  also  a  charge  of 
keeping  liquors  for  the  purpose  of  Illegal  sale; 
and  they  are  also  susceptible  of  the  construc- 
tion that  the  accused  was  simply  charged 
with  keeping  liquors  for  the  purpose  of  Ille- 
gal sale,  and  for  the  purpose  of  selling  the 
same.  In  view  of  the  fact  that  the  accusa- 
tion is  predicated  upon  the  particular  ordi- 
nance against  keeping  liquors  for  the  purpose 
of  Illegal  sale,  and  the  accused,  after  convic- 
tion, was  sentenced  In  accordance  with  the 
terms  of  this  ordinance  alone,  we  think  It 
fair  to  construe  the  accusation  Into  a  charge, 
simply,  of  violating  the  provisions  of  the 
penal  law  of  the  dty  of  Fitzgerald  against 
keeping  Intoxicating  liquors  for  the  purpose 
of  Illegal  sale,  and  that  the  words  foUowli^. 
"and  selling,"  were  mere  surpluBage.  We 
will  therefore  treat  tiie  case  as  a  prosecution 
under  the  provisions  of  Ordinance  SI,  and 
will  consider  the  controlling  question  In  the 
record  touching  the  validity  of  that  ordlnaDce. 

It  Is  Insisted,  in  behalf  of  the  plaintiff  in 
error,  that  the  ordinance  In  question  is  based 
dpon  the  provisions  In  the  charter  of  the  city 
conferring  upon  the  dty  conncH  of  Fitzgerald 
the  sole  and  exclusive  power  and  authority 
to  r^ulate  the  sale  of  spirituous  and  other 
intcuticaUng  liquors  within  its  incorporate  lim- 
its, and  upon  a  further  provision  which  em- 
powers the  dty  council  to  punish  such  peiv 
sons  as  sell  such  liquors  without  a  municipal 
license,  gee  Acts  1896.  p.  167,  S  38;  Id.  p. 
168,  S  40.  It  Is  contended  that  these  provi- 
sions In  the  act  of  incorporation  are  not  con- 
stitutional; that  the  general  law  regulates  the 
sale  of  liquors  within  the  incorporate  limits 
of  the  towns  of  this  state,  that  section  431  of 
the  Penal  Code  provides  for  the  punishment 
by  the  state  of  persons  selling  Intoxicating 
liquors  within  the  limits  of  towns  and  cities 
without  corporate  license,  and  that,  therefore, 
the  act  of  the  legislature  conferring  such 
powers  upon  the  dty  council  of  Fitzgerald  is 
violative  of  the  provision  of  the  constitution 
which  declares  that  no  special  law  shall  be 
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enacted  In  vxy  case  for  whlcb  provision  baa 
been  made  by  an  existing  general  law.  Aa 
above  Indicated,  this  prosecution  Is  not  for 
selling  liquors,  nor  is  It  based  upon  any  ordl' 
nance  regulating  tbelr  sale.  We  therefore 
deem  It  unnecessary  to  consider  the  constltn- 
tlonal  question,  presented  by  the  argument 
in  behalf  of  the  plaintiff  In  error,  as  to  wheth- 
er or  not  the  city  of  Fitzgerald  has  the  power 
to  pass  an  ordinance  prohibiting  the  sale  of 
liquors  within  Its  limits,  and  prescribing  a 
penalty  tor  a  violation  of  such  ordinance. 
The  question  whether  It  has  the  power  to  en- 
act a  penal  law  against  keeping  intoxicating 
liquors  for  the  purpose  of  illegal  sale  is  an 
entirely  different  one.  Such  an  ordinance 
does  not  In  any  wise  relate  to  the  regulation 
of  the  sale  of  liquors,  nor  Is  there  any  law 
making  such  an  act  a  penal  offense  against 
the  laws  of  the  state.  Section  33  of  the  act 
of  1896  (see  page  166)  empowers  the  city 
council  of  Fitzgerald  to  "regulate  the  police 
of  the  city,  and  to  pass  and  enforce  all  nec- 
essary police  ordinances."  The  following  sec- 
tion provides,  among  other  things,  tliat  tills 
council  shall  have  power  "to  do  all  acts,  and 
make  all  regulations  which  may  be  necessary 
or  expedient  for  the  promotion  of  health, 
morals  or  temperance  of  the  residents  of  the 
city."  Even  conceding,  therefore,  that  the 
other  provisions  of  the  charter,  with  refer- 
ence to  punishments  for  the  Illegal  sale  of 
liquor,  are  unconstitutional,  the  general  wel- 
fare clauses  to  which  we  have  just  referred 
clearly  confer  u[>on  the  corporate  authority 
the  power  to  pass  the  ordinance  In  question. 
This  tias  been  clearly  ruled  In  the  case  of 
Paulk  V.  Town  of  Sycamore  (Oa.)  31  S.  E. 
200,  and  In  the  authorities  cited  by  Mr.  Jus- 
tice Cobb  In  the  lucid  and  thorough  opinion 
written  by  him  In  that  case. 

We  fail  to  find,  In  the  charter  of  the  city 
of  FibEgerald  as  embodied  in  Acts  1896,  pp. 
157-183,  any  specific  provision  authorizing  the 
city  council  to  Impose,  as  a  penalty  for  vio- 
lating any  of  its  ordinances,  both  a  fine  and 
a  term  of  imprisonment  On  the  contrary,  it 
Is  provided  In  section  68  of  the  act  of  Incor- 
poration that  It  shall  be  a  part  of  the  Judg- 
ment against  one  found  guilty  of  the  violation 
of  any  of  the  ordinances  of  the  city  that  he 
"stand  committed  until  such  judgment  be 
complied  with.  In  no  case  to  exceed  one  day 
for  every  one  dollar  of  flue  and  cost  assessed 
against  the  defendant,  and  no  flne  shall  ex- 
ceed one  hundred  dollars,  together  with 
costs."  The  words  "stand  committed,"  used 
In  this  section,  evidently  refer  to  Incarceration 
or  Imprisonment,  and  the  section  quoted  pro- 
vides that  such  imprisonment  shall  In  no  case 
exceed  one  day  for  every  dollar  of  flue  and 
costs;  and  we  think  It  necessarily  Implies  that 
no  Imprisonment  at  all  can  be  Inflicted  with- 
out there  having  first  been  given  the  defend- 
ant the  opportunity  of  paying  such  fine  and 
costs  as  may  be  Imposed.  Section  76  of  the 
same  act  provides  tiiat  "any  person  upon 
whom  any  fine  or  penalty  shall  be  imposed 


may,  upon  the  order  of  the  court  before  whom 
the  conviction  Is  had,  be  committed  to  the 
county  Jail,  city  prison,  workhouse,  house  of 
correction  or  other  place  provided  by  the  city 
for  the  incarceration  of  offenders,  until  such 
flne,  penalty  and  costs  shall  be  fully  paid." 
The  same  section  further  provides  that  the 
city  coundl  may,  by  ordinance,  require  any 
male  person  over  18  years  of  age,  when  com- 
mitted In  default  of  payment  of  flue,  to  work 
for  the  corporation  at  such  labor  as  his 
strength  will  permit,  not  exceeding  10  hours 
each  working  day.  Section  33  of  the  charter 
grants  the  council  power  to  "establish  and 
erect  a  city  jail,  house  of  correction,  and 
wwkhouse,  for  the  confinement  and  reforma- 
tion of  disorderly  persons,  vagrants,  tramps, 
idle  persons,  and  pem)n8  convicted  of  violat- 
ing any  dty  ordinance";  but  there  Is  nothing 
In  this  section  at  all  Inconsistent  with  the 
provisions  of  the  first  two  cited.  After  a 
careful  reading  of  this  long  act  of  Incorpora- 
tion, we  And  no  other  provision  ther^  re- 
lating to  a  punishment  of  offenders  against 
city  ordinances  by  Imprisonment  or  commit- 
ment to  jail.  While  It  is  true  the  sections  re- 
ferred to  do  not  specifically  limit  the  power  of 
the  town  authorities  In  reference  to  punishing 
offenders  against  the  city,  by  definitely  stat- 
ing that  no  punishment  by  Imprisonment  can 
be  Inflicted  except  In  the  alternative  of  a  fail- 
ure to  pay  the  flne  Imposed,  yet  we  can  see 
no  other  reasonable  construction  that  can  be 
placed  upon  the  language  in  the  charter. 
From  the  use  of  the  language  quoted  above, 
we  are  convinced  that  such  was  the  intent  of 
the  legislature.  We  do  not  mean  to  say  that, 
even  under  the  general  welfare  clauses  at>ove 
referred  to,  In  the  absence  of  any  other  pro- 
vision in  the  charter  on  the  subject,  a  flne 
and  imprisonment  might  not  both  be  Imposed 
by  the  municipal  authorities  ap<m  those  con- 
victed of  violating  the  penal  laws  of  the  city. 
It  would  be  a  remarkable  grant  of  power, 
however,  to  Imply  from  such  a  general  pro- 
vision, as  it  would  practically  give  the  city 
council  unlimited  power  to  flne  and  imprison. 
The  subject  of  the  power  of  the  council  to 
Impose  punishments  having  been  dealt  with 
In  the  charter  Itself,  and  the  whole  spirit,  if 
not  letter,  of  the  in corjK) rating  act  being  evi- 
dently In  accord  with  the  view  and  construc- 
tion above  given,  we  conclude  that  the  pun- 
ishment prescribed  by  the  ordinance  now  un- 
der consideration,  and  which  was  Inflicted  up- 
on the  defendant  bdow»  is  without  auj  valid 
law  to  sustain  It 

Had  the  penalty  been  Inflicted  in  accord- 
ance with  the  general  law,  as  embodied  in 
section  712  of  the  Political  Oode,  the  question 
would  have  been  an  entirely  different  one.  It 
Is  provided  lu  that  section  that  "all  police 
conrts  of  this  state,  having  authority  to  try 
offenses  against  the  laws  of  the  cities,  towns 
and  villages  in  which  such  courts  are  located, 
shall  have  power  and  authority  to  Impose 
flues  upon  persons  convicted  of  said  offenses, 
with  the  alteniatlTe  of  otboc  punlabment  al- 
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lowed  by  law,  In  case  sold  fines  are  not  paM.** 
No  sach  alternattve  was  allowed  In  the  sen- 
tence of  the  recorder  of  Fitzgerald,  who  im- 
IKwed  a  fine  of  $100  and  also  Imprisonment  In 
the  dty  Jan  for  90  days.  If  we  are  wrong  In 
the  view  we  have  taken  of  thla  case,  then  It 
would  f<^ow  that  by  virtue  of  the  provlgions 
of  section  68  of  the  act  of  1896,  above  men- 
tioned, shonld  the  accused  In  this  case  fail 
to  pay  the  fine  of  $100,  and  the  costs,  after 
serving  out  his  term  of  00  days  In  jail,  he 
conld  be  further  incarperated  for  more  than 
100  days,  thns  making  the  total  period  of  his 
incarceration  longer  than  190  days,  when  the 
limit  of  such  confinement,  clearly  Implied 
from  the  terms  of  the  charter.  Is  but  100  days. 

There  were  several  other  grounds  In  the 
demurrer  filed  by  counsel  for  the  accused  to 
the  accusation  In  the  recorder's  court,  and  also 
a  special  plea  filed  by  him;  but  the  above 
views  are  controlling  of  the  issues  Involved, 
and  cover  all  the  points  Insisted  upon  hi  the 
brief  filed  In  behalf  of  the  plaintiff  In  error. 

Z  It  follows,  from  ^e  above,  that  the  por- 
tion of  the  city  ordinance  In  effect  making  It 
Illegal  to  ke^  Intoxicating  liquors  within  the 
limits  of  the  city  of  Fitzgerald  for  the  purpose 
of  an  Illegal  sale  thereof,  and  the  Impeding  of 
a  fine  of  f  100  for  a  violation  of  the  ordiuance, 
is  valid,  but  that  portion  of  the  ordinance  Im- 
posing, In  addition  to  audi  fine,  a  penalty  of 
imprisonment  in  jail.  Is  without  authority  of 
law  to  sustain  It.  We  do  not  think,  however, 
that  this  defect  In  the  ordinance  renders  Its 
entire  provtslons  null  and  void.  All  of  the 
ordinance  Is  valid,  and  may  be  enforced,  down 
to  and  Including  the  Imirasltion  of  the  fine 
of  $100.  The  remaining  portion.  Imposing,  al- 
to, an  absolute  penalty  of  Imprisonment,  Is  an 
attempt  to  ezerdse  a  power  which  Is  ultra 
vires,  and  should  be  disregarded.  Under  sec- 
tion 68  of  the  charter,  where  the  ordinance 
simply  prescribes  a  fine  as  a  penalty,  the 
municipal  court  has  the  power  afso  to  Im- 
pose imprisonment  In  the  event  of  a  failure  to 
pay  the  fine.  Direction  is  accordingly  given 
as  Indicated  In  the  second  headnote.  Judg- 
ment affirmed,  with  direction.  All  tbe  jus- 
tices concurring. 

HARDIN  V.  STATS. 

(Sopreme  Oonrt  of  Georgia.  Feb.  2,  1899.) 

iMDioniBirr— SomoiiitcT. 

Section  929  of  the  Penal  Code  Is  mandatory 
In  Its  provision  prescribing  the  form  of  every 
Indictment  or  accusation  of  a  fcrand  jnry.  An 
iDdictment,  therefore,  from  which  there  have 
been  entirely  omitted  the  words  prescribed  in 
the  form,  "contrary  to  the  laws  of  said  state,  the 
good  order,  )>e&ce  and  dignity  thereof,"  is  de- 
fective: and  a  special  demurrer  thereto  by  the 
accused,  made,  on  account  of  sach  defect  before 
trial,  should  be  sustained,  and  the  indictment 
quashed. 

(Syllahos  by  the  Court) 

Elrror  from  superior  court,  Putnam  county; 
Jobn  G.  Bart,  Jndgew 


I  Henry  Hardin  was  convicted  of  selUng  in- 
toxicating Uqaon,  and  tvlnga  error.  Revert- 
ed. 

Jos.  S.  Tomer,  for  plaintiff  la  error.  H. 
O.  LewU,  Scd.  Qeo.,  for  the  State. 

LBWIS,  J.  This  case  came  on  for  trial  In 
the  county  court  of  Putnam  county  on  an  in- 
dictment found  by  the  grand  jury  of  that 
county,  charging  the  accused  with  unlawful- 
ly selling  spirituous  liquors.  There  was  an 
entire  omission  from  the  Indictment  of  the 
following  words  embodied  In  the  form  pre- 
scribed by  the  statute  for  such  instruments, 
namely,  "contrary  to  the  laws  of  said  state, 
the  good  order,  peace  and  dignity  thereof." 
Before  arraignment  and  plea,  the  accused 
demurred  to  the  indictment  "because  the 
same  does  not  follow  the  form  prescribed  by 
the  statute,  and  does  not  allege  that  the 
acts  therein  charged  were  'contrary  to  the 
laws  of  said  state,  the  good  order,  peace  and 
dignity  thereof,'  as  required  by  the 'statute, 
and  hence  is  fatally  defective  and  void." 
The  Judge  of  the  county  court  overruled  the 
demurrer,  whereupon  the  accused  petitioned 
the  superior  court,  praying  for  a  writ  of  cer- 
tiorari, alleging  error  In  the  judgment  of  the 
court  overruling  his  demurrer.  The  Judge  of 
the  superior  court  passed  an  order  refusing 
to  sanction  this  iietltion,  which  order  is  as- 
signed as  error  In  the  blU  of  exceptions. 

There  can  he  no  question  that  the  legisla- 
ture of  this  state  has  power  to  prescribe  a 
particular  form  for  an  indictment  by  a  grand 
jury.  It  can  dispense  with  all  forms  and 
provide  new  ones.  It  can  declare  that  no 
particular  form  Is  essential  to  the  validity  of 
such  Instruments,  or  It  can  imperatively  re- 
quire that  they  shall  contain  certain  words 
and  allegations.  The  simple  question,  then. 
In  this  case.  Is  whether  or  not  there  being  no 
constltnttonal  provision  bearing  upon  the 
subject  the  legislature  of  the  state  has.  by 
a  mandatory  provision,  specifically  prescrib- 
ed that  every  Indictment  shall  contain  the 
language  referred  to  In  the  demurrer,  and  en- 
tirely omitted  from  the  Indictment  against 
the  accused.  We  think  the  question  is  an- 
swered In  the  affirmative  by  the  language 
used  in  section  920  of  the  Penal  Code,  which 
declares  that  "tlie  form  of  every  Indictment 
or  accusation  shall  be  as  follows."  Then  fol- 
lows the  form  pre8crlt>ed,  concluding  with 
the  language,  "contrary  to  the  laws  of  said 
state,  the  good  order,  peace  and  dignity  there- 
of." It  Is  true,  this  same  section  of  the  Code 
provides  that  "every  Indictment  or  accusa- 
tion of  the  grand  jury  sbaJI  be  deemed  suffi- 
ciently technical  and  correct  which  states 
the  offense  In  the  terms  and  language  of  this 
Code,  or  so  plainly  that  the  nature  of  the 
offense  charged  may  be  easily  understood  by 
the  jury."  But  It  Is  manifest  that  this  por- 
tion of  the  section  does  not  in  nov  wise  re- 
fer to  the  form  of  the  Indictment  prescribed 
1)7  the  statute.  It  has  reference  to  the  of- 
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feose  Itself,  and  to  the  terms  and  langoage 
used  In  describing  the  criminal  act.  It  has 
reference  to  that  portion  of  the  Indictment 
deslgoated  by  parentheses  !n  the  form  em- 
bodied In  this  section;  that  Is,  "where  the 
offense  Is  to  be  stated,  and  the  time  and 
place  of  committing  the  same,  with  sufficient 
certainty."  The  lav  requires  simply  that 
this  statement  shall  be  sufficiently  technical 
and  correct  when  the  otCense  Is  charged  In 
the  terms  and  language  of  the  Code,  or  so 
plainly  that  the  nature  of  the  offense  char- 
ged may  be  easily  understood  by  the  Jury. 

In  Home  v.  State,  37  Ga.  80,  it  was  de- 
cided that:  "An  Indictment  Bhonld  be  *ln 
the  name  and  behalf  of  the  citizens  of  Geor- 
gia.* If  these  words  be  omitted,  on  exception 
taken  at  the  proper  time  the  indictment  wUI 
be  quashed.  Snch  exception  is  not  good  In 
arrest  of  judgment."  In  that  case  the  words 
quoted  In  the  decision  are  as  much  a  for- 
mal part  of  the  instrument  as  the  words 
omttte<^  from  the  Indictment  In  this  case. 
The  statute  Is  no  more  mandatory  in  requir- 
ing that  an  indictment  shall  proceed  "In  tbe 
name  and  behalf  of  the  citizens  of  Georgia," 
than  It  is  in  demanding  that  the  criminal 
acts  shall  be  charged  as  "contrary  to  the 
laws  of  said  state,  the  good  order,  peace  and 
dignity  thereof."  If,  therefore,  a.  demurrer 
is  good  on  account  of  the  omission  of  a  cer- 
tain portion  of  the  form  prescribed  for  the 
commencement  of  an  indictment,  we  cannot 
see  why  It  would  not  be  equally  good  on  ac- 
count of  leaving  out  the  words  prescribed  for 
Its  conclusion.  In  tbe  case  of  Camp  v.  State, 
25  Ga.  689,  it  was  held  that  "an  indictment 
concludes  properly,  If  it  follows  the  form  pre- 
scribed by  the  statute."  See,  also,  Crabb 
r.  State,  88  Oa.  584-^  16  S.  B.  455,  456,  In 
which  Justice  Lumpkin  stated  in  his  opinion 
that  it  was  not  necessary  that  tbe  Indictment 
should  specify  any  particular  act  upon  which 
it  Is  founded,  but  if  it  charges  the  criminal 
act  was  "contrary  to  the  laws  of  said  state, 
the  good  order,  peace  and  dignity  thereof," 
It  Is  In  this  respect  sufficient  We  do  not 
think  the  case  of  Loyd  t.  State,  45  Ga.  57, 
tn  conflict  with  onr  decision  in  this  case.  It 
appeared  In  that  case  that  there  we're  two 
counts  In  the  indictment  The  first  count 
began  and  concluded  In  the  form  required  by 
the  statute.  The  second  count  while  It  con- 
cluded with  "contrary  to  the  laws  of  said 
state,"  etc.,  omitted  the  words  "And  the  Ju- 
rors aforesaid.  In  the  name  and  behalf  of  the 
citizens  of  Geoi^la."  These  words  omitted 
from  that  count  however,  appeared  tn  the 
first  count  of  the  indictment  It  is  tme,  the 
statute  requires  that  where  there  is  more 
than  one  count,  each  additional  count  shall 
commence  with  the  words  quoted.  The 
words  prescritted  by  the  form  having  been 
used  at  the  commencement  of  the  indictment 
it  might  be  construed  as  qualifying  all  the 
counts  that  followed.  This  was  simply  a  de- 
cision by  two  Judges  of  ^Is  court  that  tbe 
form  o£  an  indictment,  u  prescribed  by  the 


law,  need  not  be  followed  to  the  letter;  it 
Is  sufficient  If  It  conform  In  all  material  par- 
ticulars. The  writer  Is  inclined  to  doubt  the 
correctness  of  that  decision.  It  seems  to  be 
against  the  decided  weight  of  authorily.  In 
State  V.  Wagner  (Mo.  Sup.)  24  S.  W.  219.  a 
similar  defect  In  one  count  In  an  indictment 
was  held  to  be  fatal.  The  old  rule  was  ad- 
hered to  in  that  case,  that  "every  separate 
count  should  charge  the  defendant  as  If  he 
had  committed  a  distinct  offense";  and  in 
the  opinion  of  Sherwpod,  J.,  qulce  an  array 
of  authorities  Is  cited  in  support  of  the  de- 
cision. The  difference,  however,  between  the 
Case  of  Loyd,  In  45  Ga.,  and  the  one  we  are 
now  considering,  Is  that  the  portion  of  tbe  form 
omitted  from  this  indlctmoit  was  not  only 
not  followed  in  letter,  but  was  entirely  omit- 
ted, and  not  followed  either  in  spirit  or  sub- 
stance, or  by  other  words  substantially  mean- 
ing the  same  thing.  In  entire  accord  with 
the  decision  in  tbls  case  Is  tbe  opinion  of 
Warner,  J.,  In  Bulloch  v.  State,  10  Qa.  61-63. 

When  we  consider,  however,  the  history  of 
technical  pleading  In  criminal  procedure,  we 
think  the  question  Is  easily  solved,  and  that 
our  conclusion  In  this  case  is  beyond  doubt 
correct.  One  special  feature  In  an  Indict- 
ment, recognized  at  commtm  law.  was  that  it 
should  conclude  with  words  Indicating  that 
the  acta  committed  were  an  offense  against 
the  peace  and  dignity  of  the  sovereign  pow^ 
in  whose  name  the  accasation  proceeded.  In 
England  the  usoal  words  were,  "against  the 
peace  of  our  lord,  the  king  [or  lady,  the 
queen],  his  crown  and  dignity."  In  this 
country  the  words  are  simply  changed  to  con- 
form to  the  proper  designation  of  the  sov- 
ereign power,  and  are  generally  such  words 
as  are  used  in  the  statute  of  our  state,— 
"contrary  to  the  laws  of  tbe  state,  the  good 
order,  peace  and  dignity  thereof."  As  far  as 
onr  Investigation  has  gone,— which  has  been 
quite  extensive,— the  authorities  seem  to  be 
absolutely  uniform,  that  when  the  rule  In  re- 
lation to  this  particular  form  In  an  indictment 
is  e^resisly  provided  for  by  the  written  law 
of  a  state.  It  must  be  strictly  applied,  and  the 
omission  of  the  words  thus  formally  pre- 
scribed, either  by  the  constltutlcai  or  statute 
of  a  state.  Is  fatal.  2  Hale,  PL  Or.  p.  187  et 
seq.;  Blsh.  New  Or.  Proc.  648-652;  10  Am. 
&  Eng.  Enc.  Law,  p.  513;  10  Etac.  PI.  A 
Prac.  pp.  441,  442;  State  v.  Nunn.  29  La. 
Ann.  589;  State  v.  Pemberton,  30  Mo.  376; 
State  V.  Sims,  43  Tex.  521;  Lemons  v.  State, 

4  W.  Va.  755;  Williams  v.  State,  27  Wis. 
402;  Rice  v.  State,  3  Helsk.  215;  Holden  v. 
State,  1  Tex.  App.  225;  Anderson  v.  State, 

5  Ark.  444;  State  v.  Joyner.  81  N.  C.  534: 
State  V.  Dycer  (Md.)  86  AU.  763;  Wright  v. 
State  (Tex.  Or.  App.)  85  S.  W.  160.  Some 
of  the  authorities  above  cited  have  gone  to 
tbe  extent  of  declarii^  that  such  a  defect  In 
an  indictment  is  fatal,  whether  especially  ex- 
cepted to  or  not  Such  is  the  ruling  In  the 
case  of  Holden  v.  State,  1  Tex.  App.  2^ 
above  cited.  This,  however,  la  not  Qie  rale 
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of  pleading  in  Georgia.  Section  9SS  of  oar 
Penal  Code  proTld«i  that  exceptions  merely 
to  the  form  of  an  indictment  shall  he  made 
before  trial.  Othen  have  g<me  to  the  extent 
of  holding  that  the  smallest  and  most  Im- 
material variation  from  the  words  prescribed 
would  be  fatally  defective.  In  the  case  of 
Lemons  t.  State,  4  W.  Va.  766.  the  supreme 
court  of  that  state  ruled  that  where  the  con- 
stitution required  the  Indictment  to  conclude, 
"against  the  peace  and  dignity  of  the  state 
of  West  Virginia,"  the  concluBlon,  "against 
the  peace  and  dignity  of  the  state  of  W. 
Virginia,"  was  not  sufficient,  and  was  fatally 
defectlTe.  The  question  made  by  this  record, 
howerer,  does  not  require  a  decision  on  the 
point  as  to  whether  any  variation  In  the 
words  prescribed  In  the  form  would  neces- 
sarily be  fatal  It  may  be  that  a  substantial 
compliance  with  the  form,  by  the  use  of 
terms  varying  a  Uttle  from  tiiose  prescribed, 
bnt  meaning  Identically  the  same  thing, 
would  be  Buffldent.  It  Is  contended  by 
state's  counsel  that,  the  accused  in  this  case 
being  charged  with  ''unlawfully"  selling  liq- 
uors, this  substantially  complies  with  tiiat 
part  of  the  form  prescribing  the  words,  "con- 
trary to  the  laws  of  said  state,"  etc.  To  this 
It  might  be  answered  that  there  may  be  an 
unlawful  sale  of  liquor  against  the  revenue 
laws  of  the  United  States,  without  a  viola- 
tion of  the  laws  of  this  state  regulating  the 
sale  of  such  an  arttde.  But  in  any  event, 
there  Is  nothing  In  the  Indictment  that  can 
possibly  be  urged  as  a  compliance  with  the 
remaining  portim  of  the  form  prescribed  for 
the  conclusion  of  this  Instrument,  to  wit, 
contrary  to  'the  good  order,  peace  and  dignity 
thereof.**  From  the  authorities  cited,  it  will 
be  seen  that  In  many  ot  the  states  the  words 
"contrary  to  the  statutes  or  laws  of  the 
states"  are  not  adhered  to  In  the  prescribed 
forma,  bnt  It  seems  that  words  charging  the 
criminal  acts  as  an  oflfense  lu^alnst  the  dignity 
of  the  sovereign  In  whose  name  the  Indict- 
ment  Is  found  are  uniformly  adhered  to,  un- 
less dispensed  with  by  ststute.  It  is  true, 
wb^e  no  form  is  prescribed  by  the  organic 
law  of  the  state,  its  legislature  can  by  statute 
provide  that  no  Indictment  or  accusation  by 
a  grand  jury  shall  be  deemed  Insufficient  by 
reason  of  any  defect  or  Imperfection  In  mat- 
ter ot  form  not  tending  to  the  pr^udlce  of  the 
defendant.  This  was  done  1^  the  act  of  con- 
gress embodied  In  section  1026  of  the  Revised 
Statutes  of  the  United  States;  and  it  was 
accordingly  ruled.  In  the  case  of  Frlsble  t. 
n.  a.  167  U.  S.  160,  161, 16  Sup.  Ot.  686,  that, 
by  virtue  of  this  provision  In  the  Revised 
Statutes,  the  omission  to  charge  that  the  of- 
fense was  "ccmtrary  to  the  form  ot  the  stat* 
ates  In  such  case  made  and  provided,  and 
against  the  peace  and  dignity  ot  the  United 
States,"  was  Immaterial. 

While  in  most  of  the  cases  cited  above  the 
mllngs  woe  based  upon  mandatory  provi- 
sions of  the  state  constitutions  providing  the 
specific  words  to  be  used  hi  an  Indictment,  It 


can,  however,  make  no  difference  whether 
the  mandate  Is  in  the  constitution  or  the 
statute  law;  for,  of  course,  a  constitutional 
statute  is  as  binding  upon  the  court  as  any 
provision  In  the  constitution  Itself.  In  An- 
derson V.  State,  6  Ark.  444,  It  was  decided 
that  the  form  adt^ted  by  the  constitution  is 
merely  declaratory,  and  in  affirmance  of  an 
old  |>rlnclple,  not  the  creation  of  a  new  one. 
Sebastian,  delivering  the  opinion  of  the 
court  in  that  cas^  on  page  460,  says:  "This 
form  derives  no  new  consideration  from  its 
being  found  in  the  constitutfott  Such  would 
have  been  tiie  law  without  Its  Insertion  th^. 
It  was  only  declaratory  and  In  affirmance  of 
an  old  principle,  and  not  a  creation  of  a  new 
one.  Its  end  and  office  here  are  the  same  as 
In  Bngland,  whence  the  form  was  borrowed. 
It  Is  used  merely  as  an  accomplishment  In 
the  form  of  pleading,  to  Indicate  clearly  the 
sovereign  power  offended  in  the  vlolatlw  of 
law."  In  State  v.  Joyner,  81  N.  a  634,  It 
was  decided  that  an  Indlctmrat,  whether  for 
a  common-law  or  a  statutory  ofFense,  which 
does  not  conclude  "against  the  peace  and  dig- 
nity of  l^e  stat^"  is  fatally  defective.  It 
appears  In  that  case  that  while,  at  one  time, 
uiuler  the  ctNostltutlon  of  North  Carolina,  it 
was  required  that  indictments  should  con- 
clude "against  the  peace  and  dignity  of  the 
state,"  yet,  under  the  o(HistItutlon  of  force 
when  that  decision  was  rendered  (see  page 
538  of  opinion  delivered  by  Smith,  C.  J.), 
this  clause  was  left  out  of  the  organic  law  of 
the  state,  and  that  there  was  really  no  writ- 
ten law  on  the  subject  In  that  state.  Not- 
withstanding that  fact  the  comrt  held  that 
the  omission  of  the  words  was  a  material 
and  fatal  defect  It  would  seem,  therefore, 
from  the  trend  of  anthori^  ui>on  the  subject, 
that  evw  where  there  is  no  provision  In  the 
organic  or  statute  law  of  the  state  hi  ref- 
erence to  the  matter,  the  courts  are  bound 
by  the  doctrine  of  the  common  law,  that  an 
Indictment  whldi  does  not  conclude  with 
words,  dther  substantlaUy  Or  literally,  that 
the  crime  charged  is  "contrary  to  the  laws  of 
the  state,  the  good  order,  peace  and  dignity 
thereof,"  Is  no  Indictment  at  all.  In  10  Enc. 
PI.  &  Prac.  p.  441,  It  Is  declared:  "It  Is  an 
old  rule  in  the  law  of  crimlmd  procedure  that 
an  Indictment  must  conclude  against  the 
peace  and  dignity  of  the  government  whose 
laws  have  been  violated;  and  the  require- 
ment of  this  conduEdon,  in  words  appropriate 
to  our  form  of  gov^ment  has  at  various 
times  been  taicorporated  into  the  organic  law 
of  many  ot  the  United  States.  It  Is  also 
sometimes  ^ressly  provided  for  by  statute. 
The  rule,  when  established  by  the  written 
law,  is  Btrictiy  applied;  and  the  omission 
thus  formally  to  c<midnde  an  Indictment  Is 
fatal,  except  when  the  nec»slty  Is  obviated 
by  statute  not  Inconsistent  with  the  organic 
law."  This  text  is  supported  by  a  number  of 
decisions  cited  In  the  notes.  But  Instead  of 
there  being  any  statute  In  Georgia  which  ob- 
viates the  neceult7  of  such  words,  we  have. 
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on  the  contrary,  a  provision  mandatory  by 
Its  terms,  recognizing  the  doctrine  of  the  old 
common  law  on  the  subject,  and  sabstantlally 
Ingrafting  Its  provlslona  In  onr  statute.  It 
Is  no  answer  to  these  views  that  this  partic- 
ular form  of  an  Indictment  Is  purely  tech- 
nical, and  cannot  possibly  affect  any  sub- 
stantial rights  of  the  accused;  that  Its  omis- 
sion from  the  Indictment  cannot  possibly 
work  any  prejudice  or  Injury  to  the  accused. 
The  lawmaking  power  has  a  right  to  define 
what  an  indictment  Is,  and  prescribe  such  a 
form  for  It  as  would  distinguish  It  from  other 
ordinary  complaints  In  court  When  It  does 
so  prescribe  In  plain  terms,  and  an  Instrument 
is  presented  by  the  grand  Jury  of  a  county 
which  does  not  undertake,  either  In  substance 
or  form,  to  comply  with  the  requirements  of 
the  law,  It  Is  no  Indictment;  and  it  Is  the 
duty  of  the  court  bo  to  hold,  when  the  ques- 
tion Is  made  In  the  proper  time  and  manner, 
as  was  done  in  this  case.  As  Chief  Justice 
Bleckley  said  in  Lampkln  t.  State,  87  Oa. 
524, 13  S.  E.  624,  "If  he  insists  upoa  It,  be  has 
a  right  to  be  tried  upon  an  Indictment  good 
In  form  as  well  as  In  substance."  Our  sys- 
tem of  pleading,  as  a  rule,  wisely  has  more 
regard  to  the  substance  than  it  has  to  the 
form  of  what  Is  alleged;  but,  notwithstand- 
ing the  many  changes  which  have  been  made 
In  old  usages  pertaining  to  Judicial  procedure, 
this  particular  form  of  indictment  now  under 
consideration,  which  grew  up  with  the  com- 
mon law  of  England,  has  not  only  not  been 
dispensed  with  by  our  written  laws,  but  by  a 
positive  statute  has  been  Ingrafted  on  our 
system  of  criminal  pleading;  and  therefore  it 
still  exists  In  this  state  as  an  ancient  land- 
mark that  has  survived  the  pruning  and  cul- 
ture of  modem  legislation.  We  think,  there- 
fore, the  demurrer  to  the  Indictment  in  this 
case  should  have  been  sustained,  and  the  In- 
dictment qnashed,  and  that  the  Judge  below 
erred  In  refusing  to  sanction  the  petition  for 
certiorari.  Judgment  reversed.  All  the  Jus- 
tices concurring. 


DEEN  et  al.  v.  TANNER  et  al. 

(Supreme  Oourt  of  Georgia.   Feb.  2,  1899.) 

Uandahcs  to  ScPBHiaTBKDBKTS  or  BLBCnOK. 

A  writ  of  mandamus,  desigDed  to  compel 
the  superiDtendeatB  of  an  election  held  in  a  giv- 
en county  "to  consolidate  the  vote  of  the  coun-. 
ty,"  and  perform  the  other  dntles  prescribed  In 
paragraph  9  of  section  72  of  the  Political  Code, 
most  be  directed  to  all  the  supGrintendents  who 

f)articipat^d  in  holding  such  election;  and  this 
B  true  although  a  number  less  than  the  whole 
may,  under  the  statute,  constitata  m  lawful 
quMTum  of  the  entire  body. 
(Syllabaa  by  the  ConrL) 

Error  from  superior  court.  Coffee  county; 
J.  L.  Sweat,  Judge. 

Petition  by  Elijah  Tanner  and  W.  M.  Tan- 
ner for  mandamus  directed  to  T.  S.  Deen  and 
others.  Judgment  for  plalntlffa,  and  defend- 
ants bilns  error.  BevetBed. 


C.  A.  Ward,  Jr.,  B.  A.  Hendricks,  T.  W. 
Dart,  and  Spencer  R.  Atkinson,  for  plaintUFB 
in  error.  Qnlncey  &  McDonald  and  Leon  A. 
WUacxi,  for  defendants  In  error. 

LUMPKIN.P.J.  At  the  general  election  Held 
In  this  state  on  the  first  Wednesday  In  Octo- 
ber, 18DS,  Elijah  Tanner  and  John  Yicker* 
were  opposing  candidates  for  the  office  of  rep- 
resentative from  Coffee  county  In  the  general 
assembly,  and  W.  M.  Tanner  and  J.  A.  Daugh- 
trey  were  opposing  candidate  for  the  office 
of  sheriff  of  that  county.  On  the  day  af  t^  the 
Section,  certain  persons,  who  had  been  election 
Buperhitendents  at  the  county  site  and  at  the 
various  precincts,  met  for  the  purpose  of  con- 
solidating the  vote  of  the  county,  and  maldng 
official  returns  of  the  result.    The  persona 
thus  assembled  did  not  include  all  of  the  su- 
perintendents by  whom  the  election  on  the 
previous  day  had  been  held  In  the  county  of 
Coffee.   Those  present  differed  among  tbem- 
selves  as  to  whettier  or  not  the  returns  trom 
the  McDonald  precinct  had  heen  properly  sent 
up,  and,  consequently,  as  to  whetber  or  not 
the  same  should  be  considered  In  consolidat- 
ing the  vote;  and,  as  a  result  no  definite  con- 
clusion was  reached  or  final  action  taken  at 
that  meeting.    Subsequently  Elijah  Tanner 
and  W.  M.  Tanner  presented  to  the  Judge  of 
the  superior  court  a  petition  (or  mandamus, 
by  which  they  sought  to  compel  the  maklbK 
by  the  persons  who  had  thus  met  of  a  return 
based  upon  a  computation  of  all  the  votes 
cast  at  the  Section,  Including  those  polled  at 
the  McDonald  precinct   The  petition  alleged 
that,  after  the  failure  to  con8<^date  on  the 
day  after  the  election,  there  had  been  other 
meetings  of  election  superintendents,  the  per- 
sons present  at  which  were  not  identical  with 
those  who  participated  in  the  first  meeting, 
but  that  no  final  action  had  ever  been  taken 
or  any  lawful  returns  made.  The  defendants 
to  this  petition,  viz.  the  election  superintend- 
ents who  met  on  the  day  after  the  election, 
demurred  to  the  petition.  Their  demurrer  al> 
leged,  among  other  things,  a  nonjoinder  of  de- 
fendants, for  the  reason  that  in  addition  to 
themselves,  there  were  eight  other  superin- 
tendents of  the  election  (the  names  of  whom 
were  given),  clothed  with  all  the  powers  and 
privileges  vested  In  the  defendants,  bududing 
the  right  and  duty  of  being  present  and  par- 
ticipating In  the  consolidation  of  the  vote,  and 
that  these  eight  additional  superintendents 
were  necessary  and  essential  parties  defend- 
ant to  the  present  proceeding.  This  demurrer 
was  overruled,  a  hearing  on  the  merits  was 
bad,  and  a  Judgment  rendered,  Ordering  and 
directing  the  defendants  to  meet  and  consoli- 
date the  votes,  including  those  cast  at  the 
McDonald  precinct.    The  defendants  except- 
ed to  the  overruling  of  their  demurrer,  and 
also  to  the  Judgment  rendered  In  favor  of  the 
plaintiffs. 

As  we  are  of  the  oplnltm  that  the  court 
should  have  sustained  the  demurrer,  the  mer- 
its of  the  case  are  not  properly  before  ns  tor 
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adjudication.  Alter  very  careful  and  aoxJoiiB 
deUberatton,  our  condUBlon  Is  that  the  writ 
of  mandamus  should  have  been  directed  to  all 
of  the  BuperlnteudeutB  who  participated  In 
bolding  the  election.  Our  statutes  bearing 
upon  this  subject  are  not  as  persplcnoos  as 
they  might  be,  as  will  be  observed  from  the 
following  excerpts  therefrom: 

Section  66  of  the  Political  Code  declares 
that:  "The  persons  qualified  to  hold  such 
elections  are  ordloarlee,  Justices  of  the  peace, 
and  freeholders.  There  must  be  three  su- 
perintendents, and  one  must  either  be  an  or- 
dinary or  a  Justice  ot  the  peace,  except  In  a 
certain  contingency  hereinafter  set  forth.  Per- 
sons who  cannot  read  and  write  shall  not  be 
competent  to  serve  as  managers  of  elections 
In  this  state."  Paragraphs  7,  8,  and  9  of  sec- 
tion 72  furnish  but  meager  Information  con- 
cerning the  duty  of  consolidating  the  vote  and 
making  returns  of  the  result.  They  are  as 
follows:  "When  the  votes  are  all  counted 
out,  there  must  be  a  certificate,  signed  by 
all  of  the  superintendents,  stating  the  num- 
ber of  votes  each  person  voted  for  received; 
and  each  list  of  voters  and  tally  sheet  must 
have  placed  thereon  the  signature  of  the  su- 
IierlntendentB."  "The  superintendents  of  the 
precincts  must  send  their  certificates,  and  all 
other  papers  of  the  election,  Including  the 
ballots,  under  the  seal,  to  the  county  site  for 
consolidation.  In  charge  of  one  of  their  num- 
ber, which  must  be  delivered  there  by  twelve 
o'clock  m.,  of  the  next  day.  Such  person  Is 
allowed  two  dollars,  to  be  paid  out  of  the 
county  treasury,  for  such  service."  "The  su- 
perintendents, to  consolidate  the  vote  of  the 
county,  must  consist  of  all  those  who  offi- 
ciated at  the  county  site,  or  a  majority  of 
them,  and  at  least  one  from  each  precinct. 
They  shall  make  and  subscribe  two  certifi- 
cates, stating  the  whole  number  of  votes  each 
person  received  In  the  county;  one  of  them, 
together  with  one  Ust  of  voters  and  one  tally 
sheet  from  each  place  of  holding  the  election, 
shall  be  sealed  up  and,  without  delay,  mailed 
to  the  governor;  the  other,  with  tike  accom- 
paniments, shall  be  directed  to  the  clerk  of 
the  superior  court  of  the  county,  and  by  him 
deposited  In  his  t^ce.  Each  of  said  returns 
must  contain  copies  of  the  original  oaths  tak- 
en by  the  superintendents  at  the  court-house 
and  predncts."  Section  73  provides:  "If  said 
superintendents  do  not  deliver  said  lists  and 
accompaniments  to  said  clerks  within  three 
days  from  the  day  of  the  election,  they  are 
liable  to  indictment  Any  superintendent  of 
an  election,  failing  to  discharge  any  duty  re- 
quired of  him  by  law,  is  liable  to  a  like  pro- 
ceeding and  penalty." 

It  la  certain,  from  the  foregoing  provisions, 
especially  those  contained  in  the  section  last 
quoted,  that  every  election  superintendent  is 
a  competent  and  qualified  person  to  partici- 
pate in  the  consolidation  of  the  vote,  and 
therefore  that  a  full  board  would  consist  of 
all  the  superintendents.  It  Is  provided,  bow- 
ever,  that  a  quorum,  conitf  sting  of  at  least  two 
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of  the  superintendents  who  officiated  at  the 
county  site  and  at  least  one  of  those  who  of- 
ficiated at  each  precinct,  may  lawfully  con- 
solidate the  vote.  The  law  does  not  point  out 
how  the  members  of  this  quorum  shall  be 
fixed  upon  or  ascertained.  It  provides  no 
means  for  the  selection  of  any  particular  two 
of  the  three  who  acted  at  the  county  site,  or 
of  any  particular  one  of  a  given  three  who 
acted  at  a  precinct  located  elsewhere.  On  the 
contrary,  the  duty  of  participating  In  consoli- 
dating the  vote  of  the  coimty  seems  to  de- 
volve equally  upon  each  and  every  one  of  the 
superintendents,  though  a  number  less  than 
the  whole,  If  each  precinct  is  represented  as 
the  statute  provides,  may  make  a  lawful  re- 
turn. While  the  law  declares  that  the  super- 
intendents of  each  precinct  must  send  their 
certificates  and  all  other  papers  pertaining  to 
the  election  "to  the  cotmty  site  for  consolida- 
tion, in  charge  of  one  of  their  number,"  this 
by  no  means  excludes  the  other  two  from  ap- 
pearing and  acting  at  the  county  site  in  con- 
solidating the  vote,  or  places  the  duty  of  so 
doing  exclusively  upon  the  one  selected  as 
tbelr  messenger  to  carry  up  the  papers.  The 
duty  thus  Imposed  upon  this  messenger  is  an 
entirely  distinct  one  from  the  duty  resting 
upon  idl  three  alike  of  taking  part  In  the  con- 
solidation and  making  returns  of  the  result 
The  law  provides  that  the  person  who  carries 
the  election  papers  to  the  county  site  shall  be 
paid  $2  for  this  distinct  service.  The  selec- 
tion of  him  for  this  purpose  can  in  no  fair 
sense  be  said  to  commission  him  as  the  sole 
representative  of  the  superintendents  acting 
at  his  precinct;  for,  In  making  such  selection 
In  conformity  with  the  statute,  the  other 
superintendents  cannot  properly  be  deemed  to 
have  forfeited  their  right  to  appear  and  par- 
ticipate in  the  meeting  at  the  county  site,  nor 
does  the  law  contain  any  intimation  that  they 
can  in  this  manner  relieve  themselves  of  the 
duty  of  seeing  that  returns  are  made  pursu- 
ant to  the  terms  of  the  statute. 

It  certainly  cannot  be  doubted  that.  If  there 
was  a  total  failure  on  the  part  of  the  election 
superintendents  of  the  county  to  take  any  ac- 
tion towards  consolidating  the  vote,  the  writ 
of  mandamus  to  compel  the  performance  of 
this  duty  would  have  to  be  directed  to  all 
the  superintendents  by  whom  the  election  for 
the  coun^  was  held.  This  must  be  so,  be- 
cause no  reason  can  be  suggested  for  seeking 
to  compel  the  performance  of  this  duty  as 
against  any  one  or  more  superintendents, 
rather  than  as  against  others  of  them,  or  all 
of  them.  Indeed,  It  might  lead  to  most  per- 
nicious results  to  allow  a  person  Interested 
in  the  performance  of  this  duty  to  select  at 
his  pleasure  the  superintendents  upon  whom 
he  wished  the  mandamus  to  operate;  for  It 
might  be  an  easy  matter  to  choose  out  of  the 
whole  number  those  apparently  wlUir^  to  con- 
solidate the  returns  in  accordance  with  the 
desires  of  the  petitioner,  and  therefore  not  dis- 
posed to  vigorously  defend  the  proceeding 
against  them,  or  present  to  the  court  reasons 
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why  the  returns  should  not  be  made  In  ac- 
cordance with  the  petitioner's  wishes.  Un- 
doubtedly, when  a  legal  quorum  meets  and 
takes  final  action.  It  Is  an  end  of  the  matter; 
but,  until  this  has  been  done,  every  election 
superintendent  has  a  right,  and  is  charged 
with  the  corresponding  duty,  to  meet  with  the 
other  superintendents,  and  comply  with  the 
requirements  of  the  law.  Inasmuch,  there- 
fore, as  It  is  the  legal  duty  of  each  and  every 
superintendent  to  meet  and  act.  it  most  fol- 
low that,  when  there  Is  a  necessity  for  com- 
pelling action,  the  process  of  the  law  should 
be  directed  to  each  and  every  person  upon 
whom  the  du^  devolves.  "The  writ  should 
be  directed  to  all  the  persons  whose  duty  it  is 
to  perform  the  act  required,  though  some  of 
them  may  be  applicants  for  the  writ"  14 
Am.  &  Eng.  Enc.  Law,  219,  220. 

The  soundness  of  what  Is  said  above  can- 
not be  seriously  questioned.  But  It  is  con- 
tended that  when  a  quorum  of  the  election 
superintendents  has  once  met,  those  present, 
and  they  alone,  constitute  the  board  for  con- 
solidating the  vote,  and  that  no  other  super- 
intendent In  the  county  can,  even  though  no 
final  action  has  been  taken  by  the  board  as 
thus  composed,  at  the  meeting  when  the  same 
was  organized,  ever  at  any  time  afterwards 
liecome  a  meml)er  of  It,  or  participate  In  Its 
deliberations  or  action.  We  cannot  assent  to 
the  correctness  of  this  contention.  It  Is  con- 
trary to  the  spirit  and  genius  of  our  Institu- 
tions, and  iB  certainly  not  sustained  by  any- 
thing In  our  statutes  relating  to  this  matter. 
It  seems  purely  arbitrary  to  say  that  a  man 
holding  an  office,  the  duties  of  which  he  is  to 
perform  In  connection  with  others  holding  a 
like  office,  should  be  deprived  of  the  right,  or 
absolved  from  the  duty,  of  doing  acts  required 
of  him  by  law,  simply  because  he  failed  to  be 
present  upon  a  single  occasion,  when  a  quo- 
rum of  his  fellows  met,  but  did  not  actually 
perform  the  duty  chai^eable  alike  upon  aU. 
It  tiappens  every  day  that  a  quorum  of  of- 
ficials meet  to  transact  business  when  others 
entitled  to 'participate  In  Its  transaction  are 
absent.  If  those  present  conclude  the  work 
in  hand,  the  absentees  are  bound  by  the  ac- 
tion taken  In  the  premises;  but,  If  the  work 
is  not  concluded,  and  at  a  later  period  the 
absentees  present  themselves,  surely  It  can- 
not he  said  they  can  have  no  voice  as  regards 
the  unfinished  business.  A  familiar  Illustra- 
tion Is  presented  In  the  case  of  legislative 
bodies.  For  instance,  the  house  of  representa- 
tives might  have  under  consideration  a  bill 
when  a  dozen  or  more  of  Its  members  were 
not  In  their  seats.  If  the  bill  passed  by  the 
requisite  constitutional  majority.  Its  validity, 
so  far  as  that  house  was  concerned,  would  be 
unquestioned.  In  case  the  bill  was  defeated, 
absentees  who  would  have  voted  in  favor  of 
It  would  be  bound  by  the  result;  but.  If  an 
adjournment  took  place  while  the  bill  was  un- 
der consideration,  and  before  final  action  had 
been  taken  thereon,  and  on  a  subsequent  day 
It  came  up  again  for  consideration,  at  which 


time  those  absent  on  the  prevtons  occasion  oo- 
cupled  their  seats,  no  one  conld  question  tlieir 
undoubted  right  to  vote  upon  the  measure. 

For  the  reasons  above  given,  we  oondnde 
the  demurrer  ought  to  have  been  sustained^ 
and  the  plaintiffs*  petition  dismissed.  It  was 
fatally  defective  for  want  of  essential  parties, 
and  therefore  could  not  be  made  the  bftds  of 
any  legal  and  valid  Judgment  Judgment  re- 
versed. AU  the  Justices  concurring. 


BAKER  V.  BfAGRATH. 

(Sivreme  Court  of  Georgia.   Feb.  8;  1899.) 

ComiiseioKBX  or  Deeds  —  Paupbb  A7Fida.tit  — 
DfRBCTiKO  Verdict. 

1.  A  commissioDer  of  deeds  for  the  state  of 
(3eorgia  residing  in  another  state  has  aatbority 
to  administer  there  a  pauper  affidavit  required  ot 
plaintiff  in  error  to  relieve  him  from  payment  of 
costs  in  this  court. 

2.  Id  the  trial  of  a  suit  aiK>n  nnconditioaal 
promissory  notes  given  by  defeodant  to  plain- 
tiff, it  is  not  error  for  the  court  to  direct  a  ver- 
dict for  the  plaintiff,  when  thoe  is  no  teeti- 
moDy  to  sustain  the  plea  relied  (m  by  defendant. 

(Syllabus  by  the  Conrt.) 

Skior  from  dty  court  of  Atlanta;  H.  M. 
Held,  Judge. 

Suit  by  J.  W.  Ma«raUi  against  W.  A. 
Baker.  Verdict  directed  for  plaintiff.  De- 
fendant brings  error.  Affirmed. 

Burton  Smith  and  C.  B.  Reynolds,  for  plain- 
tiff In  error.  W.  D.  ElUs.  Jr.,  for  defendant 
in  error. 

LEWIS,  J.  This  was  a  suit  by  J.  Walter 
Magrath  against  W.  A.  Baker  for  ^,000,  be- 
sides Interest,  alleged  to  be  due  on  two  prom- 
issory notes  given  by  defendant  to  plaintiff 
for  the  principal  amount  of  (2,000  each.  De- 
fendant filed  a  plea,  denying  his  indebtedness 
as  alleged;  admitting  that  the  notes  sued  up- 
on were  signed  as  stated  in  the  petition: 
but  alleged  that  only  a  part  of  said  sum  was 
received  by  him,  not  as  a  loan,  but  to  be 
used  by  defendant  In  the  speculative  purchase 
of  cotton  for  the  Joint  benefit  of  plaintiff 
and  defendant;  that  the  notes  were  given  for 
an  Illegal  consideration,  are  invalid,  and  no 
recovery  can  be  had  thereon.  At  the  con- 
clusion of  the  evidence,  the  court  directed  a 
verdict  for  the  plaintiff,  to  which  direction 
the  defendant  below  excepted,  and  now  as- 
signs it  as  error. 

1.  When  this  case  was  called  for  hear^ns. 
our  attention  was  called  to  the  fact  that  ttie 
pauper  affidavit  executed  by  the  plaintiff  Id 
error,  for  the  purpose  of  relieving  himself 
from  the  payment  of  costs  In  this  court,  was 
sworn  to  and  signed  before  a  commissioner  of 
deeds  for  the  state  of  Georgia,  In  the  state 
of  New  York,  and  the  question  is  presented 
whether  or  not  such  an  qffldal  has  authority 
to  administer  this  oath.  Under  the  act  of 
1829,  as  embodied  In  Oobb,  Dig.  pp.  173,  174, 
such  a  commissioner  unquestionably  bad  ao- 
thorit7  to  administer  tiifai  oath;  and  tt  was 
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accordliicl7  decided  In  Sugar  t.  Backett,  18 
Oa.  462,  that  "a  commissioner  for  tbla  state, 
in  New  Yoife,  dnly  apixrfnted,  Is  empowered 
by  our  law  to  administer  an  oatb  In  any  case 
In  which  a  magistrate,  resident  In  our  state, 
may  administer  It"  There  was  evidently  an 
effort  upon  the  part  of  the  codiflera  to  em- 
txKly  In  the  present  Code  the  prorlslons  of 
this  act  of  1829.  See  Pol.  Code,  1 120,  which. 
In  Its  present  shape,  first  appeared  In  the 
Code  of  1668,  and  has  been  embodied  In 
every  subsequent  Cbde  since  that  date.  That 
section  does  not  contain  q>eclflcally  the  pro- 
visions of  section  2  of  the  act  of  1828,  giving 
such  a  commissioner  of  this  state  authority 
to  administer  an  oath  or  affirmation  to  any 
person  who  shall  be  willing  and  desirous  of 
making  the  same,  but  we  think  there  was 
an  evld«it  Intention  to  embody  In  the  Code 
the  provlsl<ms  of  that  section,  as  well  as  the 
one  just  preceding,  hi  a  condensed  form  and 
in  general  terms.  Section  120  of  the  P<^t- 
Ical  Code  dedares  that  such  commissioners 
shall  have  power  '*to  take  and  certify  the 
acknowledgment  or  proof  of  deeds  or  other 
conveyance  of  property  in  this  state,  of  dep- 
ositions under  commissions  or  otherwise,  of 
powers  of  attorney,"  ete.  That  Is  to  say, 
such  officers  shall  hare  power  to  take  and 
certify  the  acknowledgtnent  "of  depositions 
under  commissions  or  otherwise."  The  word 
"d^jKMition"  may  be  used  In  two  sensea  In 
Its  restricted  and  technical  sense,  It  Is  ususlly 
limited  to  the  written  testimony  of  a  witness 
Slv&k  In  the  course  of  a  judicial  proceeding, 
at  law  or  in  equity;  but  It  Is  also  a  generic 
expression,  which  embraces  all  written  evi- 
dence verified  by  oath,  and  thus  Includes 
"affldavlls."  And.  law  Diet  p.  846;  9  Am. 
&  Ekig.  Enc.  Law  (2d  Ed.)  p.  297.  The  t^m. 
therefore,  being  susceptible  of  tbese  two  coa- 
stmctions,  we  think  It  proper  to  give  it  Its 
generic  meaning;  especially  In  view  of  the 
original  statute,  all  the  provisions  of  which 
were  evidently  Intended  to  have  been  codi- 
fied; and  In  view  of  the  further  fact  that 
the  term  "deposition"  Is  not  limited  by  the 
section  of  the  Code  to  such  only  as  are  taken 
by  craimlsslon,  as  Is  usually  the  case  In  tes- 
timony taken  In  judidsl  proceedings,  but  the 
expression  "or  otherwise"  Is  used,  thus  in- 
dicating that  the  codifiers  Intended  to  apply 
the  term  In  the  broad  sense  of  a  written  oath 
of  any  sort  We  conclude,  therefore,  that  the 
plaintiff  in  error  Is  not  chargeable  with  pay- 
ment of  costs  In  this  court 

2.  On  the  trial  of  the  case  there  was  no 
testimony  to  sustain  the  plea  that  this  was 
an  Illegal  contract  which  the  idalntlff  was 
seeking  to  enforce.  The  defendant  bdow 
testified  that  plaintiff  knew  the  money  for 
which  the  notes  were  given  was  to  be  used 
for  speculation  In  cotton.  He  also  testified 
that  the  money  received  by  him  from  plain- 
tiff was  used  In  buying  cotton  futures,  and 
was  lost  In  this  speculation;  bat  It  nowhere 
appears  from  the  testimony  that  Blagratli 
had  any  knowtedge  at  the  tut  that  Uie 


miHiey  was  to  be  used  In  this  particular  kind 
c£  qiwcnlation.  There  may  be  a  lawful  as 
well  as  an  unlawful  speculation  In  cotton. 
Besides,  It  does  not  appear  from  the  testi- 
mtmy  that  undw  the  contract  betweoi  these 
parties,  Hagrath  had  any  Intraest  whatever 
In  the  profits  or  losses  which  Baker  ml^t 
make  or  sustain  In  the  course  ot  speculation. 
The  notes  were  glv«i  for  a  certain  amount 
They  were  nnctmditional  upon  their  face,  and 
the  amount  therein  stipulated,  by  virtue  of 
the  contract  between  the  iiarties,  was  to  he 
paid  regardless  of  any  losses  that  Magrath 
might  sustain  In  buying  cotton  futures,  or 
otherwise  mgaglug  in  cotton  qpeculation. 
There  was  testimony  to  the  effect  that  only 
$8,000  woe  actually  loaned  by  Magrath  to 
Baker,  and  that  91,000  were  to  be  paid  for 
the  use  of  the  money;  but  tills,  of  course, 
would  have  simply  tainted  the  contract  with 
nstiry,  and  did  not  tend  to  establish  in  any 
respect  the  defense  relied  on  in  this  case. 
There  being  no  plea  of  usury,  the  court  did 
not  err  In  directing  a  verdict  for  the  plaintiff. 
Jodgmott  affirmed.  All  the  Justices  concux- 
rlng. 


G.  OBEB  A  SONS  GO.  v.  DRAXE  et  al. 
(Supreme  Court  of  Georgia.  Feb.  8,  1800.) 

PlBADINO— AMBNDMBirt  OV  AHBWBB— COLLATSaAL 

Nots—Patmbht— Parol  Evidbitob. 

1.  The  defendant  in  a  dvil  action  brought  be- 
fore the  passase  of  the  act  of  December  21, 
189T  (which  amends  section  0067  of  the  Civil 
Code),  had  the  right  to  set  up  any  new  facts 
or  defenses  by  war  of  amendment,  by  making 
the  preacrtbcd  affidavit. 

2.  when  It  appears  that  the  note  sued  on  was 
deposited  as  collateral  to  secure  the  paymoit  of 
a  sum  of  money  for  which  the  depositor  was  In- 
debted, and  with  such  collateral  there  were  also 
deposited  certain  rent  notes,  to  secure  the  par- 
ment  of  the  collateral  note,  and  that  the  holder 
of  the  latter  had  received  from  the  rent  notes 
■nd  other  sources  a  suflldent  amount  to  dis- 
cbarge the  collateral  note,  it  will  be  held  to  have 
been  paid,  and  the  sureties  thereon  discharged 
from  further  liability. 

3.  Parol  evidence  tendluK  to  show  the  facts 
htdicated  in  the  preceding  neadnote  was  admis- 
sible. Such  evidence  in  no  manner  varied  the 
terms  of  the  written  Instrament  sued  on,  bnt 
went  alone  to  the  (jaestion  of  payment. 

4.  There  was  no  error  in  the  admissirai  of  evi- 
denco)  nor  In  charging  the  Jury.  .The  evidence 
was  sufficient  to  support  the  rerdlet 

(Syllabus  by  the  Court) 

Error  from  laperlor  court,  Sumter  county; 
Z.  A  Uttic^ohn,  Judge. 

Action  by  G.  Ober  &  Sons  Co.  against  W. 
B.  Drane  and  others.  Judgment  for  defend- 
ants. Plalntlflh  bring  error.  Affirmed. 

W.  P.  Wallls.  for  pTwtntlffH  In  error.  Jaa. 
Dodson  A  Son,  for  defendants  In  error. 

LITTLE.  J.  1.  Error  Is  assigned  on  the 
ruling  of  the  court  allowing  amendments  to 
the  answer.  The  specific  objections  were  that 
the  amendments  were  offered  too  late,  and 
defendants  did  not  comply  with  the  statute, 
and  bocanie  then  was  no  original  plea  filed* 
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Bnch  as  could  be  amended.  The  aniwer  waa 
divided  Into  paragraphs.  In  whlcb  soma  ot 
the  aUegatloDB  of  the  petition  were  admitted. 
Tbere  was  a  denial  of  any  indebtedneaa,  and 
tbe  defendant!  aet  np  that  they  never  mads 
any  such  note  aa  that  sued  on,  nor  was  the 
execution  of  said  note  their  act  or  deed,  nor 
that  ct  any  one  authorized  by  them.  This  an- 
swer was  filed  in  January.  1697.  The  amend- 
ment  set  up  the  additional  d^ense  that  the 
note  was  to  be  secured  by  certain  rent  notes 
belonging  to  the  maker,  a  Uet  of  which  was 
giYox  In  the  plea,  and  that,  but  for  the  fact 
that  these  notes  were  to  accompany  the  note 
sued  on  as  c<^teral,  they  would  not  hare 
signed  tbe  original  note;  uiat  the  note  sued 
on  was  given  to  the  plaintiffs  as  ctrilateral  to 
secure  the  payment  of  another  sum  owed  to 
the  plalDtlfFs  by  the  maker;  and  that  tbe 
plalntUEs  had  received,  from  the  collateral 
deposited  for  the  payment  of  the  note  sued 
on,  a  som  more  than  sufllcleut  to  iwy  that 
note  In  fall.  *  To  the  amendment  was  at- 
teched  an  affidavit  that  the  facte  set  up  by 
amendment  were  unknown  to  the  defendanta. 
and  that  they  did  not  have  notice  or  knowl- 
edge of  tbe  same  at  the  time  of  filing  the 
original  plea.  We  think  the  amendment  was 
properly  allowed.  The  suit  was  brought  on 
the  2701  of  October,  1896.  The  amended  plea 
was  offered  and  admitted  at  tbe  trial,  in  Feb- 
ruary, 1898. 

Our  C!ode  (section  SOfiT)  prescribes  that,  aft* 
er  the  time  allowed  for  answer  has  expired, 
the  defendant  cannot,  by  amendment,  set  up 
any  new  facte  or  defense  of  which  notice 
was  not  given  by  the  original  plea  or  an- 
swer, unless,  at  the  time  of  the  filing  of  the 
amended  plea  or  answer  which  conteiaa  new 
matter,  he  shall  attach  an  affidavit  that,  at 
the  time  of  filing  the  original  plea  or  answer, 
he  did  not  have  notice  ot  knowledge  of  the 
new  facte  or  defense  set  out  In  the  amended 
plea  or  answer.  The  affidavlte  attached  to 
the  amended  pleas  clearly  brought  the  de- 
fendante  within  the  rule  laid  down  by  the 
stetute.  A  defendant  may  interpose  his  de- 
fense by  plea  or  answer,  but  It  la  not  now 
essential,  under  the  system  of  pleading  which 
prevails  in  this  stete,  that  any  ajnendmeut  to 
be  allowed  thereto  must  be  germane  to  the 
original  plea.  By  section  6052  of  the  CIvH 
Code  it  is  provided  that  the  plea  or  answer 
may  contein  as  many  several  matters  as  the 
defendant  thinks  necessary  for  his  defense; 
and  the  provision  which  controls  amendmente 
expressly  refers  to  new  matter,  notice  of 
which  Is  not  given  In  the  original  plea  or  an- 
swer; and  it  is  only  necessary  for  the  allow- 
ance of  the  amendment  that,  as  to  the  new 
matter  offered,  the  defendant  shall  make  oath 
that  he  had  no  notice  or  knowledge  of  the 
new  facte  or  defense  at  the  time  of  the  filing 
of  the  original  plea.  When,  at  the  time  of 
trial,  the  defendants  offered  an  amendment 
It  was  not  a  good  objection  that  there  was  no 
original  plea  which  could  be  amended  by  the 
new  matter  offered,  but  they  were  entitled  to 


add  to  tbe  answer  filed  by  them  new  mat- 
ter, on  compliance  with  the  statute.  Besides, 
the  lection  of  tbe  Code  In  relation  to  amend- 
mente of  ideas  or  answers  has  been  amended 
by  the  act  of  1807.  See  Acte  1897,  p.  35.  It 
la  now,  under  that  act,  in  tbe  discretion  of  the 
const  to  allow  amendmente  to  be  filed  with- 
out the  aflldavit  prescribed  by  tbe  original 
sectitm;  and  it  would  seem,  even  if  the 
amendment  sought  to  be  made  had  not  been 
verified,  that  it  was  wlOihi  the  discretion  of 
the  presiding  Judge,  at  the  time  of  the  trial, 
to  allow  it  to  be  filed. 

2.  It  was  contended  by  the  defendante  that 
the  note  sued  on,  and  which  tliey  had  dgned 
as  sureties,  bad,  by  the  principal,  been  ddiv- 
ered  to  the  idalntiffs  In  error  aa  collateral  to 
secure  the  paymeut  of  another  note  for  a 
larger  amount  which  the  prhiclpal  owed  tbem, 
and  that,  when  the  note  so  deposited  was  turn- 
ed over,  other  and  additional  notes  given  for 
rent,  ete..  were  at  the  same  time  deUvered  to 
the  plalntlfCs  in  error,  as  collateral  to  secure 
payment  of  the  note  sued  on,  and  that  from 
such  collateral  the  plaintiffs  in  error  had  col- 
lected and  received  an  amount  more  than  suf- 
ficient to  pay  off  the  note  on  which  they  were 
sued.  This  was  disputed  by  the  plaintiffs  In 
error,  who  Insisted  that  the  note  sued  on  and 
the  rent  notes  were  alike  delivered  to  them 
as  collateral  to  secure  this  other  indebtedness 
owing  by  the  principal  of  the  note  It  was 
therefore  a  clear  issue  of  fact  to  be  deter^ 
mined  by  tbe  evidence.  Several  pleas  having 
been  filed,  the  court  charged  the  Jury,  if  they 
should  find  for  the  defendants,  to  designate 
the  idea  upon  which  their  verdict  was  ren- 
dered. The  Jury  did  so  in  their  verdict,  and 
returned  tliat  tbe  collateral  (referring  to  tbe 
rent  note,  etc.)  should  have  been  applied  to 
the  note  sued  on.  The  record  ^m^ini^  suffi- 
cient evidence  to  support  the  verdict  so  rra- 
dered,  and,  the  queatkm  of  fact  having  been 
determined,  the  effect  of  the  finding  was  to 
release  the  securities  from  liability  on  the 
note.  ^Whenever  the  holder  of  the  note  on 
which  they  were  sureties  received  from  any 
source  payment  of  the  money  due  thereon,  it 
was  extinguished,  whether  such  paymente 
were  entered  upon  the  note  or  not  The  Jury 
having  found  such  to  be  the  fact  their  ver- 
dict must  stand,  and  the  securities  be  held  to 
be  dlschsj-ged.  ^ 

8.  It  was  complained  that  the  court  erred  in 
admitting  iiarQl  evidence  showing  the  deposit 
by  the  maker  of  the  note  sued  on,  of'  c^tala 
rent  notes,  etc.,  as  collateral  to  secure  Ite  pay- 
ment, and  that  the  admission  of  such  testi- 
mony tended  to  vary  the  terms  of  the  written 
contract  It  appears  that  the  note  sued  aa 
was  made  by  W.  B.  Drane  as  principal,  and 
the  defendante  In  error  as  sureties,  and  that  it 
was  an  unconditional  promise  to  pay  to  tbe 
plaintiffs  in  error  at  the  Bank  of  Southwest- 
em  Georgia  a  sum  of  money  therein  named, 
wltb  Interest  and  attorney's  fees.  We  see  no 
objection  to  the  admlssiou  of  the  evidence  oq 
the  ground  taken.  It  in  no  manner  bad  tlie 
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effect  of  changing  flu  temu  ot  this  contract, 
but  ■fanplr  tended  to  show  that  the  promiie, 
as  made,  had  been  cwnpUed  with,  and  the 
money  agreed  to  be  paid  had  been  paid. 
True.  It  was  not  paid  by  the  Becorltles,  but  it 
^-waa  paid  wlfb  the  effects  ot  the  maker;  and 
it  Is  an  Immaterial  matter  who  made  the  pay- 
ment or  from  what  source  it  came,  provided 
that  the  holder  ot  the  note.  aoconUng  to  Its 
terms,  receiTed  the  snm  it  represented.  TUs 
«a8e,  as  presented  In  the  record,  turns  npon 
the  facts  as  to  whether  the  rent  notes,  etc., 
■wen  dqNwlted  with  the  note  sued  on,  and  as 
cfrilatenU  to  secure  the  payment  of  the  latter* 
and  whether  the  holder  had  recelTSd  from 
such  rent  notes  and  other  sources  a  sum  sulB- 
tient  to  pay  the  note.  a.  No  new  contract  was 
ahown  by  the  admission  of  this  evidence,  and 
it  was  admissible  to  lUustrate  the  fact  of  pay- 
ment 

4.  A  number  of  errors  are  assigned  on  the 
admission  of  evidence,  and  to  the  charge  of 
the  court,  as  set  out  In  the  motion  for  new 
trial.  An  examination  of  the  rulings  and 
charge  falls  to  show  that  the  court  coimnlt- 
ted  any  material  error.  The  rulings  admit- 
ting  evidence  were  right,  and  the  charge  of 
tha  court,  taken  as  a  wbgiB,  and  Indndlng  tin 
parts  complained  of,  was  a  proper  pres- 
entation of  the  law  governing  the  Issues 
raised.  There  Is  sofflelent  evidence  In  the  rec- 
ord to  siQ»p(nt  ttie  finding  of  the  Jury,  and  the 
Judgment  of  the  court  bdow  oTerrnUng  the 
motion  for  new  trial  Is  affirmed.  All  the  Jus- 
tices coflcurrlng. 


ANDEBSON  v.  FOSTER  et  al. 
(Supreme  Coort  of  Georgia.   Feb.  3,  1890.) 

ToBTs  or  Executor— LiABiUTT  or  Bstats— Mi»- 
AppHopRiATiox  or  Funds, 
The  eitate  of  a  testator  la  cot  liable  for  the 
wrongful  act  of  the  executor,  (a)  Where  the 
petition  ot  an  administrator  against  two  exec- 
utors of  separate  estates  alleges,  in  substance, 
that  a  certain  sum  of  moner  beloneing  to  plain- 
tiff's intestate,  which  was  in  the  bands  of  one 
of  these  executors,  was  by  such  execntor  mis- 
applied in  part  payment  ot  a  judgment  rendered 
against  himself  as  an  individnaTand  the  plain- 
tiff as  administrator,  and  that  the  other  de- 
fendant. 88  the  execntor  of  an  estate  which 
owned  the  judgment,  received  the  money,  know- 
ing at  the  time  of  its  reception  of  the  misap- 
propriation, such  petition  stated  no  cause  of  ac- 
tion against  the  defendants  In  th^  reipective 
representative  capadtles. 
<87llabii8  by  the  Oonrt.) 

Error  from  superior  court,  Morgan  county; 
B.  B.  Thrasher,  Judge. 

Action  by  Clifford  L.  Anderson,  administra- 
tor of  A.  Q.  Foster,  against  T.  a  Foster,  ex- 
ecator  of  A.  G.  Foster,  and  R  W.  Butler, 
executor  of  Joshua  Hill.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

The  following  Is  the  offlcial  report: 
The  petition  allied:  A.  O.  Foster  died, 
testate,  In  1S80:  and  his  will  was  probated 
In  the  eomt  of  ordinary  of  the  county  at  the 


August  term,  1880,  and  F.  C.  Foster  was 
nominated  as  one  of  the  executors  of  the 
will,  and  qnallfled  as  sole  executor  August  2, 

1880,  and  has  never  been  discharged  as  such 
executor.  Joshua  HIU  died,  testate.  In  1891. 
His  will  waa  probated  In  the  court  of  ordU 
nary  of  the  county  at  the  May  term,  1S91; 
and  E.  W.  Butler  was  nominated  as  executor 
of  the  will,  and  qualified  as  mtcb  May  4, 

1881,  and  has  never  been  discharged  as  such 
executor.  Petitioner's  Intestate  was  a  son 
ot  said  A.  G.  Foster,  and  a  legatee  under  bla 
said  will;  and,  under  the  terms  of  tho  wilt, 
all  of  the  vroDertj  ot  the  testator,  after  pay- 
ment of  certain  specified  legacies  to  the  tes- 
tator's wife  as  therein  stated,  was  bequeath- 
ed to  the  testator's  children,  aix  in  nomber, 
to  be  equally  divided  between  than.  A.  O. 
Foster  had  no  debts  at  the  time  of  his  death, 
and  his  estate  is  solvent  F.  O.  Foster,  exec- 
utor of  A.  G.  Foster,  and  EL  W.  Bntler,  exec- 
utor of  Joshua  HIU,  are  Indebted  to  petttton- 
&e,  as  administrator  afM^said,  92T8.ao,  be- 
sides interest  from  January  2.  1896,  at  7  per 
cent,  per  annum,  for  that  F.  a  FVMter,  exec- 
utor as  aforesaid,  received  on  January  1, 
1805.  92,000,  whldi  bad  been  deposited  by  A. 
G.  Foster  In  one  of  the  banks  Id  Augusta, 
Oa..  which  smn  was  a  part  of  the  property  of 
said  testator,  as  devised  In  the  residuary 
clause  of  said  will  to  be  equally  divided  be- 
tween all  of  bis  children.  Of  said  $2,000,  the 
sum  of  $273.20  was  the  property  of  the  es- 
tate of  Albert  W.  Foster,  deceased,  and  was 
due  and  payable  by  F.  O.  Foster,  executor  as 
aforesaid,  to  petltl<m«>,  as  administrator  of 
Albert  W.  Foster.  The  estate  of  Albert  W. 
Foster  is  Insolvent,  and  though  F.  C.  Foster, 
execntor  as  aforesaid,  knew  at  the  time  of 
the  receipt  of  the  $2,000  that  Albert  W.  Fos- 
ter had  died  Intestate,  that  petitioner  was  his 
duly-qualified  administrator,  that  his  estate 
was  iuscdvent,  and  that  of  the  (2,000  so  re- 
ceived by  him  $278.20  was  due  to  the  estate 
of  Albert  W.  Foster,  and  was  payable  only  to 
petitioner,  he,  nevertheless,  without  petition- 
er's consent  or  knowledge,  and  without  au- 
thorl^  of  law,  on  January  2.  1895,  paid  said 
share  of  Albert  W.  Fostor  to  E.  W.  Butler, 
as  executor  of  Joshua  Hill;  and  It  has  been 
applied  by  said  Butler,  executor  as  aforesaid, 
in  part  payment  of  an  execution  Issued  from 
the  city  court  of  Atlanta,  based  on  a  Judg- 
ment rendered  in  said  court  April  17.  1894.  In 
favor  of  E.  W.  Butler,  executor  of  Joshua 
Hill,  against  F.  0.  Foster  and  petitioner,  as 
administrator  of  A.  W.  Foster.  At  the  time 
of  the  receipt  of  the  $273.20  by  E.  W.  Butler, 
execntor,  he  knew  that  A.  W.  Foster  bad 
died.  Intestate;  that  his  estate  was  insolvent; 
that  petitioner  was  his  duly-quallfled  admin- 
istrator; and  that  the  $27S.20  so  received  by 
him  was  the  money  of,  and  was  due  and  ow- 
ing to,  the  estete  of  A.  W.  Foster  by  said  F. 
C.  Foster,  executor  of  A.  G.  Foster;  and 
that  said  Foster  had  no  autborlty  hi  law  or 
equity  to  misapply  said  fund.  By  reason  of 
this  knowledge,  said  B.  W.  Butler,  executor 
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as  atomaid,  at  and  before  the  time  he  re- 
ctived  the  ^£78.20,  became,  by  vlrtae  of  the 
law  Id  such  cases  provided,  Jointly  liable 
with  F.  C.  Foster,  executor  of  A.  Q.  Foster, 
the  petitioner,  ai  administrator  ntoreeaSA,  In 
the  sum  of  $278^,  besides  Int^vst,  as  stat- 
ed. Petitioner,  as  administrator  as  afore- 
said, has  demanded  payment  of  saJd  ?2T3.20 
and  Interest  both  from  F.  O.  Foster,  execn- 
tor  of  A.  O.  Foster,  and  from  B.  W.  Butler, 
executor  of  Joshua  Hill;  and  they  refused,  and 
now  refuse,  to  pay  the  same.  Attached  to  the 
petition  was  a  copy  of  the  will,  which  was 
to  the  effect  stated  In  the  petltltm.  Process 
was  prayed  against  F.  0.  Foster,  executor  of 
A.  G.  Foster,  and  against  B.  W.  Butler,  ex- 
ecntor  of  Joshua  Hill.  F.  O.  FoBt».  execa- 
tor,  demurred  to  the  petition  on  the  ground 
that  the  estate  of  A.  O.  Foster  ought  not  to 
be  held  liable  for  any  act  of  F.  OL  Foster  not 
in  his  r^resentative  character  as  execntcv  of 
A.  O.  Foster.  B.  W.  Butler  demurred  on  the 
ground  that  there  was  a  misjoinder  of  action 
and  parties;  that  the  plaintiff's  remedy.  If 
he  bad  any,  was  against  the  estate  of  A.  O. 
Foster,  and  not  against  the  estate  of  Joshua 
Hill;  and  that  no  sufficient  cause  of  action 
was  alleged  against  Butler  as  executor  of 
Hill.  The  court  sustained  both  demurrers, 
and  plalntlfF  excepted. 

W.  R.  Mustln,  for  plaintiff  In  error.  V.  O. 
Foster  and  B.  W.  Butler,  tor  defendants  in 

error. 

FISH,  J.  This  case,  as  the  record  shows, 
was  treated  in  the  trial  below,  by  all  tlie  pai^ 
Ues  thereto  and  the  Judge,  as  an  action  against 
F.  O.  Fbster  and  B.  W.  Butler  as  the  execu- 
tors, respectively,  of  the  wills  of  A.  Q.  Foster 
and  Joshua  Hill,  deceased.  It  was  argued  be- 
fore this  court  by  both  sides  upon  this  theory. 
Whatever,  therefore,  may  have  been  the  true 
legal  character  of  the  petition,  this  court  mi- 
der  the  circumstances,  will  consider  It  as 
against  the  defendants  In  their  representative 
capacities.  In  Laverty  v.  Woodward,  16  Iowa. 
1,  It  was  held  that  where  the  descriptive  words 
"executor  or*  were  not  treated  as  surplusage 
by  the  parties,  or  either  of  them,  in  the  trial 
court,  they  would  not  be  so  considered  In  the 
supreme  court.  In  Fritz  v.  McGlll,  31  Minn. 
5S6,  18  N.  W.  763,  the  declaration  did  not 
clearly  disdose  whether  it  was  Intended  to 
Charge  the  defendant  Individually  or  in  his 
representative  capacity.  In  deciding  an  inter- 
locutory motion,  the  court  construed  the  dec- 
laration as  twlng  against  the  defendant  In  his 
representative  character.  The  plaintiff  pro- 
ceeded to  trial  without  electing  in  which  man- 
ner to  prosecute  the  action,  and  offered  no 
ammdmeut  It  was  held  that  he  could  not 
afterwards  contend  that  the  action  was 
against  the  defendant  personally.  See  Ault- 
man  r.  Mason,  83  Oa.  218,  9  S.  B.  636. 

As  will  be  seen  from  the  petition,  the  sub- 
stance ftf  which  Is  set  forth  In  tbB  reporter's 


statemeot,  the  plaintiff,  as  administrator  of 
Albert  W.  Foster,  sought  to  recover  of  the  de- 
fendants for  asseto  of  the  plalntifTs  Intestate 
alleged  to  have  been  misapplied  and  mlsa^ro- 
priated  by  tbe  defendanta.  As  before  stated, 
tiie  action  was  treated  as  charging  the  defend- 
ants, as  executors,  with  the  misapplication  of 
such  assets.  The  controlling  question,  tmder 
the  demurrers,  therefore,  is:  Did  the  petition 
state  a  cause  of  action  against  the  d^endants 
In  their  capacities  as  executors?  In  other 
words,  were  tbe  estates  of  A.  O.  Foster  and 
Joshua  Hill  liable  to  the  plaintiff  If  ttie  allega- 
tions in  his  petition  were  true?  We  think 
not  While  It  is  true  that  under  secttoa  3200 
of  the  Civil  Code,  "all  persons  aiding  and  as- 
sisting trustees  of  any  character,  wiOi  a 
knowledge  of  their  misconduct,  in  misapply- 
ing assets,  are  directly  accoimtable  to  the  per- 
sons Injured,"  yet  It  Is  a  personal  liability 
that  the  law  puts  upon  the  trustee  and  those 
iddlDg  him  In  such  misappropriation  of  trust 
funds.  The  rule  that  an  executw  or  admin- 
istrator Is  liable  Individually,  and  not  in  his 
representative  capacity,  for  injury  to  third 
parties  by  his  tortious  acts,  Is  well  established. 
8  WllUams,  Ets'rs,  *1601-1726,  and  note  1: 
Bchonler,  Bx'ra,  H  883-886. 

If  F.  C.  Foster,  as  executor  of  A.  O.  Foster, 
had  money  In  his  hands  beloi^ng  to  tbe  es- 
tate of  pQtinUff's  Intestate,  and  wrongfully 
paid  it  to  B.  W.  Butler,  as  executor  of  HflL 
and  Butier  received  It  with  knowledge  of  F.  C- 
Foster's  misappropriation  of  it,  then  they  were 
Joint  tort  feasors,  and,  without  more,  liable 
Individually  to  plaintiff,  as  administrator;  but, 
manifestly,  the  estates  which  they  respectfully 
represented  would  not  be  chargeable  with 
their  misdoing.  The  fact  that  Butier  received 
the  money,  as  the  executor  of  Hill,  knowing 
that  It  belonged  to  the  estate  of  platotUTs 
intestate,  and  appropriated  It  upon  an  execu- 
tion In  favor  of  Butier,  as  executor  of  fTiii. 
against  plaintiff,  as  administrator  of  Albert 
W.  Foster,  would  not  render  the  estete  of 
HHI  chargeable  for  Butter's  wrongful  receipt 
of  the  money.  This  Is  not  an  action  against 
Butler,  as  executor,  for  mooey  had  and  re- 
ceived for  use  of  plaintiff,  as  administrator, 
nor  an  attempt  to  make  Hill's  estete  UaUe 
for  money  belonging  to  plaintiff's  Intestate;  of 
which  It  has  received  the  benefit  but,  as  be- 
fore steted,  Is  an  effort  to  recover  of  the  es- 
tates of  HIU  and  A.  G.  Foster  for  the  alleged 
misapplication  of  assete  of  the  estate  of  plain- 
tiff's intestate  by  the  defendants.  Whether, 
conceding  all  the  allegations  of  tiie  petition, 
the  plaintiff  coold  recover  of  the  defoidants. 
or  either  of  them,  In  any  capacity,  or  In  any 
form  of  action,  we  do  not  decide,  fbr  the  sim- 
ple reason  that  such  questions  are  not  In  this 
case.  There  was  no  error  In  sustaining  the 
demurrers  to  the  petition,  on  the  ground  that 
It  set  out  no  cause  of  action  against  the  de- 
fendanta as  executors.  Judgment  afflimed. 
AH  the  Justices  concurring. 
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BIOXH  r.  BOBBBTS  et  mL 
(Si^eme  Oourt  of  Georgia.  Feb.  8,  1889.) 

JODICIAL  SaLB— COWDmOSAL  BiD  — FlILCKI  TO 
COUPLBTE— PDaOBAB>B*8  IjIABIUTT— 

Rebalb— Nbobbbitt. 
When  B  bid  (or  the  parcbaee  of  proi>ert7  In 
the  hands  of  a  receiTcr.  which  has  been  ordered 
to  be  sold,  has  been  submitted  to,  and  dnly  ac- 
cepted by,  the  court,  the  bidder  is  liable  for  the 
difference  between  the  amoant  which  he  bid 
and  that  which  the  property  brings  at  a  proper 
resale  ordered  by  the  court  to  be  made  at  bis 
risk.  Bnt,  in  order  to  render  him  bo  liable,  it 
moat  appear  that  the  same  property  Cor  which 
he  l^d  was  actaally  resold;  and,  unless  it  so 
appears,  a  proceemng  to  establiBh  inch  lia- 
bility cannot  be  maintained.  It  is  not  saffl- 
ci«nt,  to  fix  liability  upon  the  Udder,  to  show 
that  some  of  the  property  was  sold  under  or- 
der of  the  court,  and  other  items,  on  which 
liens  existed,  were  surrendered  to  the  holders 
of  the  liens,  and  sold  by  them  at  private  sale, 
when,  according  to  the  terms  of  the  bid,  the 
purchase  was  conditioned  on  the  extinguish- 
ment  of  the  liens  so  as  to  vest  full  and  ui^n- 
cumbered  title  to  the  property  in  the  purchaser, 
and  when  it  also  appears  that  the  bid  was  made 
for  TariouB  Items  of  property  aa  a  whole,  con- 
stituting a  manufactnriM  plant  or  outfit,  and 
as  sneh,  with  Oe  eonditlons,  it  waa  accepted 
^  the  court 
(Syllabus  by  the  Court.) 

Eirror  from  superior  court,  Lowndes  coun- 
ty; A.  H.  Hansell,  Judge. 

Snlt  by  J.  T.  Boberts,  as  receiyer,  and 
otliers,  against  James  M.  Smith,  to  recover 
damages  for  defendant's  failure  to  complete 
a  Judicial  sale.  From  an  order  denying  de- 
fendant's motion  to  dismiss  the  petition,  he 
brings  error.  Reversed. 

J.  L.  Hopkins  &  Sous  and  D.  W.  Meadow, 
for  plaintiff  In  OTTor.  Denmark  &  Ashley 
and  8.  T.  Kingsbery.  for  defendajats  In  error. 

LITTLE,  J.  There  are  several  assign-^ 
ments  of  error  made  to  the  ruling  of  the 
court  refasing  to  dismiss  the  petition.  From 
the  view  we  take  of  the  case,  It  is  only  nec- 
essary to  refer  to  two  of  the  questions  jure- 
sented  by  the  motion  to  dismiss.  It  Is  a  gen* 
eral  proposltloii,  well  recognised  In  equity 
pleading  and  practice,  that  one  who  submits 
a  bid  for  property  ofTered  for  sale  1^  a  re- 
ceiver under  order  of  the  court  brings  him- 
self within  the  jurisdiction  of  the  court  for 
the  purpose  of  having  the  sale  completed, 
and  to  this  end  the  court  may,  by  rule  or  at- 
tacbment  compel  the  bidder  to  perform  his 
part  of  the  contract,  and  either  p^  the 
amount  of  his  bid  and  take  the  property,  or 
make  good  the  difference  between  his  bid 
and  the  amount  realized  at  a  subsequent 
sale  of  the  same  property.  But  the  plaintiff 
In  enoT  avers  that  he  was  a  resident  of  the 
county  of  Oglethorpe,  and  was  not  at  the 
time  the  petition  was  filed,  nor  now,  a  resi- 
dent of  Lowndes  county,  where  the  proceed- 
ings were  pending,  and  that  the  superior 
court  of  Oglethorpe  coun^  alone  has  juris- 
diction of  him  for  the  trial  of  the  matters 
all^^  against  him  In  the  petition,  and  that 
the  oonstltatton  of  this  state.  In  paragraph 


6)  1 18,  of  article  6,  fixes  the  venue  of  such  a 
suit  against  him  in  the  county  of  Oglethorpe, 
where  he  resides.  We  do  not  find  It  neces- 
sary, however,  to  discuss  or  decide  the  ques- 
tion of  Jurisdiction  raised  in  this  case,  be- 
cause, on  its  merits,  as  shown  by  the  peti- 
tion, the  case  must  be  adjudged  against  the 
defendants  In  error. 

Assuming  that  the  superior  court  of  Lown- 
des county  had  acquired  Jurisdiction  of  plain- 
tiff in  error  for  the  purpose  of  compelling 
him  to  pay  the  difference  between  the 
amount  of  his  bid  and  that  which  the  prop- 
erty brought  at  a  resale,  it  only  becomes 
material  to  pass  on  the  question  raised  in 
the  fifth  ground  of  the  motion  to  dismiss; 
that  Is,  It  does  not  appear  from  the  i>etltlon 
or  the  record  in  the  case  that  the  property 
sold  on  the  first  Tuesd^  In  April,  1897,  was 
the  same  and  the  whole  of  the  proper^  bid 
for  by  the  plaintiff  in  error.  In  express 
terms,  the  written  bid  alleged  to  have  been 
made  by  Smith  was  for  tbe  purchase  of  "the 
saw  mill,  planing  mill,  engines,  boilers,  loco- 
motives, tram  roads,  railroad  Iron,  and  all 
fixtures,  furniture,  utensils,  and  appurte- 
nances, and  all  other  properly,  of  any  kind, 
character,  and  description,  owned  by  MIneola 
Lumber  Company  on  December  13th,  1886." 
This  bid  speclflcally  included,  not  only  all 
the  property  which  the  company  owned  at 
tbat  tine,  bnt  to  which  they  had  an  equi- 
table titie,  where  the  legal  title  was  in  some 
other  person  to  secure  a  debt,  or  there  was 
a  lien  for  purchase  money.  And  the  bid  was 
made  with  the  understanding,  as  expressed 
In  the  writing,  that  the  court  was  to  provide 
fOT  the  payment  or  discharge  of  the  debts 
for  which  the  title  was  so  held,  by  proiier 
order.  Evidently  the  purchaser  did  not  pro- 
pose to  buy  any  single  Interest  of  the  MIneola 
Company,  nor  any  particular  Item  of  prop- 
erty. A  fair  construction  of  his  bid  mani- 
fests that  his  purpose  was  to  purchase  the 
entire  property,  as  an  outfit  or  plant,— not 
only  those  items  which  the  company  held 
absolutely,  but  other  particular  and  neces- 
sary pieces  of  property,  where  the  legal  titie 
was  In  the  original  vendor,  or  a  lien  existed 
for  the  payment  of  some  particular  sum. 
This,  lo  effect,  was  his  bid.  and  with  tta^ 
terms  and  conditions  It  was  accepted  hj  tbe 
court. 

It  is  contended  that  when  this  bid  was 
submitted  and  accepted  by  the  court  a  valid 
sale  was  contemplated,  under  the  terms  of 
which  the  receiver  was  entltied  to  have  the 
purchase  money  on  tender  of  the  property 
according  to  the  terms  of  the  bid.  Assuming 
the  bid  to  have  been  made,  such  a  conclusion 
must  follow.  Tbe  compilers  of  tbe  Amer- 
ican and  English  iCncydopedia  of  Law,  In 
volume  12,  p.  234,  have,  from  authorities 
cited  in  notes  1  and  2,  condensed  the  rules 
which  are  applicable  to  the  question  under 
consideration  in  the  following  language: 
"Where  tbe  sale  is  made  under  a  decree  In 
diancery,  tbe  power  of  the  court  to  enforco 
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the  contract  of  pnrchase  U  broader  than  In 
case  of  an  ordinary  ezecatl<m  iale.  In  ad- 
dition to  an  action  at  law  to  recover  the 
amount  bid,  or  the  deflci«ic7  upon  a  resale, 
the  court  of  chancery  may,  upon  motion  or 
proper  application,  (1)  set  aside  the  sale,  re- 
lease the  purchaser,  and  decree  a  resale;  or 
(2)  ratify  the  sale  and  decree  a  specific  per- 
formance of  the  contract,  enforcing  Its  order 
by  attachment  and  commitment  of  the  per- 
son of  the  purchaser  for  ctmtempt;  or  (3) 
order  a  resale,  holding  the  purchaser  liable 
for  any  deficiency  and  for  the  costs  of  the 
resale."  See,  also,  Jones,  Mortg.  f  1012;  2 
DanleU,  Cb.  PI.  &  Prac.  pp.  1281,  1282.  In 
the  case  at  bar  the  proceeding  was  instituted 
under  the  third  of  these  rules;  that  is,  or- 
dering the  property  resold,  with  the  express- 
ed purpose  to  hold  Smith  liable  for  the  de- 
ficiency and  the  costs  of  the  second  sale.  In 
order  to  do  so,  It  Is  «Bentlal  that  the  same 
property,  and  all  of  It,  should  be  resold; 
otherwise,  It  would  be  Impossible  to  ascer- 
tain the  deficiency,  so  as  to  fix  the  amount 
for  which  the  bidder  at  the  first  sale  is  to 
be  held  responsible.  It  must  be  noted  that 
no  element  of  uncertainty  can  be  allowed  to 
enter,  In  establishing  this  liability.  The  first 
purchaser  Is  liable  for  a  fixed,  definite 
amount  to  be  ascertained  by  subtracting 
from  the  purchase  price  which  he  contracted 
to  pay  the  amount  realized  at  the  second 
sale  of  the  same  property,  or  he  Is  liable  for 
nothing.  The  difference  measures  the  liabil- 
ity. Without  stopping  to  ascertain  the  rules 
wliicta  govern  the  manner  of  the  second  sale, 
in  relation  to  the  liability  of  the  first  pur- 
chaser, further  than  to  say  that  tiie  mode, 
manner,  and  terms  are  left  to  the  sound  dis< 
cretion  of  the  chancellor  In  the  accomplish- 
ment of  the  purpose  to  obtain  the  best  price 
at  the  second  sale  for  the  protection  of  the 
original  purchaser,  we  refer  to  certain  estab- 
lished principles  which  must  be  considered 
in  determining,  in  a  proceeding  of  this  char- 
acter, the  liability  which  attaches  to  the  first 
purchaser,  who  is  able,  but  refuses,  to  com- 
ply with  the  terms  of  his  purchase.  The 
summary  process  exercised  by  courts  of  equi- 
ty to  compel  a  purchaser  to  complete  his  bid 
Is  cumulative  of  the  remedy  to  recover  the 
amount  in  an  action  at  law,  not  excluaive. 
Townshend  v.  Simon,  38  N.  J.  Law,  289; 
Bhfnn  v.  Roberts,  43  Am.  Dec.  636;  Munici- 
pality No.  2  V.  Hennen,  14  La.  S59.  See,  also, 
Mllteoberger  v.  Hill,  17  La.  Ann.  62.  And 
the  resale  must  be  made  upon  the  same 
terms,  as  near  as  may  be,  in  order  to  render 
the  first  purchaser  liable  for  the  difference. 
Shinn  v.  Roberts,  supra;  Rigga  v.  Pursell, 
74  N.  Y.  870.  If  the  terms  of  the  sale  dif- 
fered materially,  it  is  proper  to  restrain  plain- 
tiffs from  collecting  the  difference.  Id.  Our 
statute  law  (Otv.  Code,  fi  5466),  in  dealing 
with  liability  of  the  purchaser  at  a  sale  of 
real  or  personal  property,  when  made  by  an 
executor,  administrator,  etc.,  or  by  a  sheriff 
under  legal  process,  declares  that  the  trustee 


or  officer  making  the  sale  may  either  ^ooeed 
against  the  purchaser  for  the  ttiU  amount  of 
the  purchase  money,  or  res^  the  pn^erty 
and  proceed  against  the  first  purchaser  for 
the  d^dency;  and  In  construing  this  provi- 
sion of  the  law  this  court  has  made  repeated 
rulings  on  the  queeUon  as  to  what  defense 
may  be  urged  by  such  purchaser  In  a  suit  to 
recover  the  deficiency.  The  applicability  of 
the  principles  ruled  may  be  questioned  whea 
sought  to  be  followed  In  &  court  of  equity. 
It  may  be  answered,  however,  that  equity  is 
ancillary,  not  antagonistic,  to  the  law;  that 
it  follows  the  law  where  the  rule  of  law  U 
applicable,  and  the  analogy  of  the  law  where 
no  rule  Is  directly  qipUcaUe.  CIt.  Code,  I 
8923. 

We  are  not  dealing  with  the  powers  of  a 
court  of  equity  to  enforce  its  orders,  nor 
attempting  to  limit  the  practice  incident  to 
such  a  court  to  enforce  its  decrees  or  adjudi- 
cations by  rule  or  attachment;  but  the  prin- 
ciples which  govern  the  liability  of  a  pur- 
chaser of  property  for  a  deficiency  in  price 
on  a  resale  must  be  the  same  whether  It 
arlsea  in  a  suit  at  law  under  a  sale  made 
under  legal  process  Issued  by  a  court  of  com- 
petent Jurisdiction,  or  the  sale  be  had  under 
an  order  of  the  same  court,  by  a  receiver,  in 
the  exercise  of  Ita  chancery  powers,  and  the 
proceeding  Is  In  the  nature  of  a  petition  for 
attachment.  The  incldenta  are  different,  bnt 
the  rules  of  law  which  afford  a  defense,  when 
resting  on  similar  facts,  must  be  the  same  la 
both  Jurisdictions.  In  the  case  of  Hendrick 
V.  Davis,  27  Ga.  171,  which  was  a  suit  to 
recover  the  difference  between  the  amount 
originally  bid  and  that  which  the  property 
brought  at  a  resale  by  the  sheriff,  the  court 
ruled,  "For  Hendrick  to  be  liable,  the  same 
property  must  have  been  resold,  and  resold 
as  the  property  of  the  identical  defendants 
as  whose  property  It  has  been  bid  off  by 
him."  Id  the  case  of  Saunders  v.  Bell,  5Q 
Ga.  442,  which  was  an  administrator's  sale. 
It  was  ruled  that  a  nonsuit  was  proper  where 
the  resale  was  delayed  12  months.  See,  also, 
CuretoD  V.  Wright,  73  Ga.  8. 

As  we  have  seen,  the  bid  of  Smith  was 
made  for  the  property  as  a  whole,  and  in  a 
certain  condition,  relatively  to  Ita  situation 
as  It  existed  at  a  particular  time,— December 
13,  1895.  In  order  to  hold  Smith  liable  for 
the  difference  between  his  bid  and  the 
amount  realized  at  a  resale,  it  la  a  condition 
precedent  that  a  resale  of  the  property  for 
which  he  bid,  and  as  he  bid,— that  Is  to  say. 
as  to  extinguishment  of  liens  on  the  prop- 
erly,—should  be  made.  Confessedly,  this 
was  not  done.  The  rails,  upon  which  there 
existed  a  lien,  were  taken  up,  and  turned 
over  to  a  bank,  which  held  the  lien.  One  of 
the  locomotives  was  similarly  disposed  of. 
and  so  was  the  Iron  safe.  It  is  true,  the 
petition  alleges  that  he  is  entitled  to  a  credit 
for  the  prices  at  which  these  Items  of  prop- 
erty sold,  less  the  amount  necessary  to  extln- 
ffulah  the  Uens  on  them;  but  he  bid  tor  tblt 
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property  In  a  eertaln  oondltion,  tree  of  all 
llem,  and  u  parts  of  a  wbole  plant,  and 
made  bis  bid  on  ttke  oondltton  that  he  should 
have  tlie  property  devested  of  Uena;  and.  In 
ordw  to  bold  him  good  tor  the  difference, 
the  same  property  must  have  been  sold  with 
tlw  same  conditions  as  to  title.  While  the 
receiver  might  have  pursued  one  of  the  other 
remedies  which  the  law  gives  him  (for  In- 
stance, be  might  have,  without  a  resale,  ten- 
dered the  property  to  Smith  according  to  bis 
bid,  and  demanded  the  purchase  money,  and, 
on  his  refusal  to  comply instituted  an  ac- 
tion to  recover  the  amount  bid),  yet  when 
be,  or  the  interveners,  proceeding  in  his 
name,  selects  another  remedy  which  the  law 
allows  (that  of  holding  the  purchaser  for  the 
difference  between  the  bid  and  the  amount 
realized  at  a  resale).  It  Is  essential,  before 
recovery,  either  in  law  or  In  equity,  that  a 
resale  of  the  property  as  originally  purchased 
must  be  alleged  and  proven.  This  not  hav- 
ing been  done,  as  shown  by  the  petition,  the 
proceeding  should  have  been  dismissed,  and 
tbe  Judgment  overruling  the  motion  to  dis- 
miss Is  reversed.  All  the  Justices  concur* 
rlns. 

BEDDARD  et  nz.  r.  HARRINGTON  H  sL 

(Supreme  Court  of  North  Carolina.    Feb.  28, 

1899.) 

Wills  — CoHSTRU0Tio!T  —  £jECTVBirT—TrrLB  K> 
Support  Action. 

1.  A  devise  to  testator's  wife  during  her  nat- 
oral  life  or  widowhood  terminates  on  her  re- 
marriage. 

2.  Since  plaintiff  In  ejectment  must  recover 
on  the  strength  of  his  title,  defects  In  that  of 
deCmdant  do  not  avail  him. 

8.  Lands  were  devised  to  testator's  widow 
during  her  life  or  widowhood,  and  on  her  death 
to  another.  The  widow  remarried.  Held,  that 
the  lands  went  to  testator's  heirs  for  the  period 
intervening  between  the  widow's  remarriage 
and  death. 

Appeal  from  superior  court,  Pitt  county; 
Bryan,  Judge. 

Ejectment  by  H.  C.  Beddard  and  wife 
against  Will  Harrington  and  others.  There 
was  a  Judgment  for  plalntlftB,  and  defendants 
appeal.  Reversed. 

Harding  &  Harding,  for  ^)pellsnti.  J.  L. 
Fleming,  for  appellees. 

CLARK,  J.  The  devise  to  the  wife  "dur- 
ing her  natural  life  or  widowhood,"  by  the 
settled  rules  of  construction,  was  determina- 
ble either  upon  her  death  or  remarriage,  oth- 
erwise tbe  words  "or  widowhood"  would  be 
meaningless.  2  Redf.  Wills,  219.  Tbe  wid- 
ow, having  remarried,  cannot  maintain  the 
action  to  recover  possession.  The  devise  to 
the  granddaughter,  the  defendant,  '^after  the 
death  of  my  said  wife,"  cannot  take  effect 
tin  that  event;  but  that  cannot  avail  the 
plaintiff,  who  must  recover  on  the  strength  of 
her  own  title,  not  upon  defects  In  that  of 
tbi^  defendant.  If  there  la  no  provision  In 


the  will  (tbe  wbide  of  wblch  Is  not  before  us) 
devising  tbe  realty  after  remarriage  of  tbe 
widow  until  devise  to  tbe  grsnddaugbter 
is  to  take  ^ect,— L  e.  at  death  ot  tbe  widow, 
—the  realty  would  go  to  tbe  htirs  at  law  of 
the  devisor  tct  such  Intervsl,  and  the  grand- 
daughter would  be  entitled  In  that  capacity 
as  sole  heh:,  unless  there  were  others.  In 
which  event  she  wonld  be  tenant  In  common 
tUl  the  death  of  the  widow,  when  she  wonld 
become  sole  owner  under  ttie  temw  of  the 
devise.  In  any  aspect.  Hie  plaintiff  Is  not 
entitled  to  recover,  and  upon  tb»  case  agreed 
Jndgmmt  should  be  entered  in  favor  of  the 
defendant  Reversed. 


STATH  V.  FULFOBD  et  sL 
(SupMDM  Court  of  North  OaroUna.    Feb.  28, 
1890.) 

CsimKAL  Law— Imstrdotioks— SurfioiBNOT-^B- 
jBCTioMS— Habmlbss  BaaoB— Ljjiobht. 

1.  When  an  exception  "to  the  Instruction  of 
the  court  as  given**  refiers  to  tiie  want  of  instruc- 
tion, it  is  sufBdent  as  presenting  one  propor- 
tion of  law  applicable  to  tbe  whole  charge. 

2.  In  a  criminal  case,  whether  request  be 
made  or  not,  the  court  must  charge  as  to  the 
nature  of  the  offense,  and  the  general  prindples 
of  law  essential  to  a  conviction,  under  Code,  { 
41S,  requiring  the  court  to  declare  and  explain 
to  thejurr  the  law  arising  on  the  evidence. 

8.  Where  there  was  nb  direct  evidence  of  as- 
portation in  a  larceny  case,  the  failure  to  In- 
struct as  to  the  general  principles  of  law  es- 
sential to  a  conviction  was  not  harmless. 

Appeal  from  snperlor  court,  Hyde  county; 
Hoke,  Judge. 

Stanly  FuUord  and  oUwrs  were  convicted 
of  larceny,  and  ttaey  appeal.   New  trial. 

The  Attorney  General,  for  tbe  State. 

DOUGLAS,  J.  The  defendants  were  con- 
victed of  the  larceny  of  a  sheep.  UpMi  Ae 
close  of  tbe  evidence,  they  requested  tbe  court 
to  Instruct  the  Jury  that  the  evidence  sub- 
mitted by  the  state  was  not  sufficient  to  Jus- 
tify a  verdict  of  guilty,  and  that  upon  the 
whole  evidence  they  should  return  a  verdict  ot 
not  guilty.  Tbe  court  refused  to  charge  as  re- 
quested, and  Instructed  tbe  Jury  that  "It  was 
a  question  of  fact  for  them  to  consider,  and 
that  If,  upon  considering  the  whole  evidence, 
both  tor  the  state  and  for  the  defendants, 
they  were  satisfied  beyond  a  reasonable  doubt 
that  defendants  were  guilty  of  the  larceny  of 
the  sheep,  as  charged  In  tbe  bill  of  Indictment 
they  should  convict  the  defendants;  and  If 
they  were  not  so  satisfied  beyond  a  reasonable 
doubt  of  the  guilt  of  the  defendants,  they 
should  acquit  them."  Tbe  defendants  except- 
ed to  tbe  Instruction  of  the  court  as  given,  and 
to  Its  refusal  to  Instruct  the  Juiy  as  requested. 

The  latter  eneptlon  cannot  be  sustained,  as 
there  was  some  evidence,  however  slight,  yet 
more  than  a  mere  scintilla,  tending  to  prove 
tbe  offense.  The  weight  of  that  evidence  tbe 
Jury  alone  can  determine,  but  In  Its  considera- 
tion they  should  be  aided  and  directed  by  cor. 
rect  princiides  of  law,  to  be  laid  down  by  tbe 

Digitized  by  Google 


878 


82  SOUTHS&ffrSBN  BEPOBTBB. 


(K.C. 


conrt  Tlie  entire  diarge  aeaiiB  to  bave  been 
giTen*  and  we  presume  tbat  tin  exceptlofl  ot 
the  defendants  "to  tlie  innmctlon  of  tne  oonrt 
at  given"  refers  to  tbe  want  ot  tautmcUMi,  as 
the  charge  Is  unobjectionable  as  far  aa  It 
went  This  exception  Is  not  obwixloQS  to  tbe 
gronnd  of  being  a  "broaddde  exception,"  be- 
cause It  presents  only  .one  propoeltlon  of  law, 
aiqiUcaUe  to  the  whole  charge.  State  t.  Web- 
Btet,  121  N.  a  5S7,  28  8.  B.  2S4. 

We  think,  howerer,  that  the  diai^  ot  his 
honor  was  taunffldeDt  Inasmuch  as  It  failed  to 
explain  tb»  nature  of  the  crime  with  which  the 
defendant  were  charged.  We  are  not  tna^ 
vertent  to  the  long  line  of  uniform  dedslons 
to  the  effect  that  In  the  absence  of  any  re- 
quest for  special  Instmctlons,  no  exception  can 
be  maintained  to  the  failure  of  the  court  to 
charge  as  to  the  particular  phases  of  the 
case;  but  Oils  mle  does  not  exclude  the  duty 
of  the  court  at  least  In  criminal  cases,  to 
charge  the  jury  as  to  the  nature  of  the  of- 
fense and  tbe  general  principles  of  law  essen- 
tial to  their  verdict  For  Instance,  the  crime 
of  larceny  Is  never  c<nnplete  without  some 
asportation.  State  v.  Butler,  65  N.  O.  308; 
Stete  T.  Jones,  Id.  SSS;  State  r.  Alexander. 
74  N.  a  232;  State  v.  Perkins,  104  N.  C.  7ia 
10  S.  K.  176.  This  question  was  of  particular 
Importonce,  under  the  circumstances  of  tbe 
case  at  bar,  where  there  was  no  direct  evi- 
dence of  as[>ortatlon,  and  none  whatever  as 
to  the  ownership  of  the  sheep.  The  Jury 
might  have  inferred  asportation  from  the  evi- 
dence, but  they  most  understand  ito  nature 
t>efore  they  can  Infer  ito  existence.  It  Js  need- 
less to  review  the  different  dedrtons  upon  this 
subject  as  each  case  necessarily  depends  upon 
its  own  peculiar  drcumstances.  But  we  think 
that  section  413  of  the  Code  requires  tbe  court 
to  give  to  the  Jury  such  Instructions  as  will 
enable  them  to  understand  the  nature  of  the 
xarlme,  and  properly  determine  each  material 
fact  upon  which  may  depend  tbe  guilt  or  Inno- 
cence of  tbe  accused.  Where  It  appears  from 
the  record  that  the  failure  to  give  such  Instruc- 
tions could  not  possibly  have  prejudiced  the 
accused,  the  omission  might  be  such  harmless 
error  as  would  not  vitiate  the  verdict  but  In 
the  case  at  bar  the  evident  posslblilty  of  in- 
jQzy  entitles  tbe  defendants  to  a  new  trIaL 
New  trial. 


STANCELL  v.  BURGWYN. 

(Supreme  Conrt  of  North  Carolina.    Feb.  28, 
1898.) 

LlHlTATIOKS— UUTUUi  AOCOUSTS. 

A  claim  on  an  account  Is  taken  out  of  the 
statute  Of  limitations,  where  the  debtor  hj  a 
written  receipt  acknowledges  a  payment  by  the 
creditor  to  him  on  another  account  between 
them,  and  agrees  tbat  when  the  unsettled  ac- 
counts between  them  are  examined,  and  the 
correct  balance  is  found,  he  will  credit  the 
money  paid,  or  refund  it  accordingly. 

Appe^  from  superior  court,  Northampton 
eounty:  Norwood,  Jodg& 


Action  by  M.  F.  Stanedl  agataut  Geotse  P. 
Bniigwyn.  Judgment  for  defendant  anA 
plaintiff  ^vpeala.  Aflimad. 

R.  B.  Peebles  and  Thos.  W.  Masai,  for 

appellant   BiacRae  Sc  Day,  for  appellee. 

MONTOOHKRT,  J.  This  action  was  like 
the  old  one  of  assumpsit  for  goods  and  wares 
sold  and  delivered  by  the  plaintiff  to  tbe  de- 
fendant. The  answer  sets  up  for  defense 
a  counterclaim  for  goods  and  wares  sold  to 
the  plaintiff.  In  tbe  replication  the  plaintiff 
pleads  the  statute  of  Umltatlons  to  the  coun- 
terclaim. The  Issue  Joined  on  tbe  statute  of 
limitations  Is  the  only  matter'  before  tbls 
court  In  the  Judgment  below  for  the  de- 
fendant the  account  between  the  parties 
was  referred  to  Thomas  N.  Hill,  Esq.,  for 
Investigation  and  report  In  the  trial  the 
plaintiff  and  defendant  were  both  examined 
as  witnesses  each  for  himself;  but  we  think 
It  unnecessary  to  recite  the  evidence,  tor,  in 
our  view  of  the  case,  whether  or  not  the 
statute  of  llmltaticms  avails  the  plaintiff  de- 
pends upon  the  plain  language  and  proper 
construction  of  a  receipt  which  he  gave  to  the 
defendant  long  after  this  action  was  com- 
menced, and  the  complaint  and  answer  filed. 
The  receipt  Is  as  follows:  "Jackson,  N.  C^, 
April  2,  1888.  Received  of  George  P.  Bor- 
gwyn  the  sum  of  fifteen  dollars,  which,  when 
the  accounts  between  us,  and  now  unsettled, 
are  examined,  and  correct  balance  found.  If 
Bald  Burgwjn  is  Indebted  to  me,  said  sum  Is 
to  go  as  a  credit  on  such  sum  as  may  be 
found  to  be  due  me;  and,  if  not  indebted  to 
me,  said  sum  of  fifteen  dollars  Is  to  be  re- 
fimded  by  me  to  said  Burgwyn,  with  interest 
from  date.  M.  F.  Stanch"  Tiuit  receipt 
was  in  evidence,  and  the  court  Instructed  the 
Jury  that  If  they  bdleved  the  evidence,  they 
should  answer  the  Issue  as  to  whether  the 
defendant's  claim  was  barred  by  the  statute. 
"No"  We  think  there  was  no  error  in  title 
instruction.  The  rectipt  clearly  recognized 
that  there  subsisted  between  the  platotlfl  and 
defendant  transactions  which  were  not  dis- 
jointed and  disconnected,  but  mutual  ones. 
It  recognized  the  fact  that  there  had  to  be 
an  adjustment  between  them  as  to  these  ac- 
counts against  each  other.  The  principle  of 
mutuality  of  accounts  Is  founded  on  the  as- 
sent of  the  parties  that  the  accounts  shall  be 
continuing  and  mutual  It  Is  not  however, 
necessary  that  this  assent  must  be  the  result 
of  a  direct  agreement  to  that  effect  It  may 
be  Inferred.   No  error. 


CAPEHART  et  al.  v.  BURRUS  et  nx. 
(Supreme  Court  of  North  Carolina.    Feb.  28, 
1899.) 
Appial— Rbbbabivo. 
Unless  the  error  Is  manifest  a  rehearing 
will  be  denied.    It  Is  not  sufficient  that  re- 
spectable anthori^  may  be  found,  appearing 
to  prove  the  dedaion  moneooa. 
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On  pedtlon  for  rehearing.  Petition  dis- 
missed. 

For  former  opinion,  see  20  S.  B.  97. 

FUROHES,  J.  The  purpose  of  tbls  action 
was  to  obtain  a  Judicial  constmction  of  the 
will  of  W.  J.  Capehart,  and  It  was  decided 
by  tills  court  at  February  term,  1888.  122 
N.  C.  119,  29  S.  E.  97.  This  Is  a  petition  to 
rehear  the  case,  for  alleged  errors  In  the 
decision  then  made.  This  court  does  not  claim 
that  It  does  not  sometimes  commit  errors 
In  Its  decisions. .  This  Is,  in  fact,  admitted  by 
its  providing  by  Its  own  rules  how  a  rehear- 
ing may  be  had.  But,  to  entitle  a  party  to  a 
rehearing,  the  error  should  be  manifest.  It 
la  not  sufficient  that  respectable  authority 
may  be  found,  from  which  a  reasonable  ar- 
gument may  be  made  to  prore  that  the  de- 
cision was  erroneous.  Such  authorities  may 
be  found,  and  such  argument  may  be  made, 
in  almost  every  case  of  Importance,  while  the 
authorities  and  arguments  sustaining  the  de- 
cision are  as  strong  as,  or  stronger  than, 
those  against  It  This  Is  manifested  by  ev- 
ery case  that  comes  to  this  court  upon  ap- 
peal. They  have  an  been  decided  by  the 
court  below.  They  can  only  come  to  this 
court  upon  questions  of  law.  Each  side  is 
represented  by  learned  attorneys.  They  have 
different  opinions  as  to  the  law  involved  in 
the  case,  and  It  comes  here  by  appeal  tliat 
this  difference  of  opinion  may  be  settled. 
Both  sides  sustain  tbeir  contentions  by  au- 
thority and  by  argument  But  they  cannot 
both  be  right.  They  cannot  both  win,  and 
one  or  the  other  must  lose.  It  Is  Important 
to  litigants  that  their  cases  should  be  prop- 
erly decided,  and  this  Is  not  the  only  Im- 
portance attaching  to  an  opinion  of  this 
court  If  It  Is  erroneous,  It  may  be  used  as  a 
precedent  and  lead  to  other  erroneous  de- 
cisions. But  It  Is  less  likely  to  have  this 
effect  In  cases  construing  wills  than  In  al- 
most any  other  case.  It  Is  said  by  this  court 
In  Brawley  v.  Collins,  88  N.  G.  608,  "It  is 
seldom  that  we  can  derive  any  aid  from  an 
examination  of  adjudged  cases,  as  we  have 
bad  occasion  before  to  remark.  In  conse- 
quence of  the  great  diversity  of  terms  In 
which  a  testator  expresses  himself,  and 
hence  each  case  must  be  determined  by  It- 
self;" thus  showing  that  such  decisions  are 
not  considered  of  the  same  Importance  as 
precedents  as  are  decisions  upon  other  mat- 
ters. But  while  It  is  Important  that  a  case 
should  be  decided  right  it  is  Imiiortant  that 
It  should  be  decided,  and  tbat  there  sboald 
be  an  end  to  the  litigation.  It  was  said  in 
Welsel  V.  Oobb,  122  N.  C.  67.  30  S.  E.  312, 
which  was  a  petition  to  rehear  (decided  at 
tbe  same  term  tbat  the  decision  In  this  case 
was  rendered),  that:  "Every  case  coming  be- 
fore this  court  is  thoroughly  Investigated  and 
carefully  considered,  and.  while  we  are  liable 
to  error,  which  we  are  always  ready  to  cor- 
rectt  that  error  must  be  dearty  pointed  oat 
to  ii>  before  we  cu  imdertalEe  to  set  aside 


a  solemn  adjudication  involving  the  rights  of 
others.  This  Is  the  dearly-d^ed  poUcy  oi 
this  court  snd  has  been  frequently  enunciat- 
ed In  unmistakable  terms.  In  Watson  v. 
Dodd.  72  N.  a  240,  Chief  Justice  Pearson^ 
speaking  for  the  court  says:  l^e  weight- 
iest considerations  make  It  the  duty  of  the 
courts  to  adhere  to  their  decisions.  No  case 
ought  to  be  reversed  upon  petition  to  rehear, 
unless  It  was  decided  hastily,  or  some  ma- 
terial point  was  overlooked,  or  some  direct 
authority  was  not  called  to  the  attention  of 
the  court'  *'  To  support  this  portion  the 
learned  Justice  who  wrote  tiie  optnlm  of  the 
conrt  dted  more  than  a  docen  cases.  This 
case  was  fully  and  carefully  considered  when 
the  decision  was  made,  and,  upon  a  careful 
reconsideration,  we  see  no  satisfactory  rea- 
son for  reverting  the  decision  heretofore 
madew  Petition  dismissed. 


RIDLET  V.  SEABOARD  ft  R.  R.  CO 

(Supreme  Court  of  North  Carolina.   Feb.  28^ 
1889.) 

Railroadb~Injuut  to  Laku — pBRVAnsMT  Daw- 

AOBS — BUBHIBSIOIT  OT  IsaUB  BT  DlVSNDAKT — Bs- 

covBRT  or  Fast  axd  Pbhxaxbht  Damaoks  ih 
Samb  AoTion— Tax  List  as  Bvidbucb  ov  Valdb. 

1.  In  an  action  for  past  damages  to  crops 
tqr  negligent  coastmction  of  railroad,  defmdsnt 
may  have  permanent  damsges  assessed,  if  de- 
manded in  the  answer. 

2.  Permanent  damages  for  injury  to  land, 
and  past  damages  for  Injury  to  crops  thereon, 
may  be  recovered  in  the  same  action,  where  the 
past  damages  were  not  conddered  in  ascertain- 
ing the  amount  of  the  permanent  damages. 

S.  The  valuation  of  land  fbr  taxation,  a^ 
tbouKfa  not  objected  to  as  too  low  by  the  owner 
at  the  time,  u  not  admissible  against  him  es 
evidence  of  value. 

Appeal  from  superior  court,  Ncwttaampton 
county;  Norwood,  Judge. 

Action  by  U.  T.  BkUey  against  tbe  Bear 
board  &  Roanoke  Ballraad  Company  to  reoor- 
ery  tac  injnrjr  to  land.  Judgment  was  ftw 
plaintiff,  and  <m  the  Isme  as  to  permanent 
damages  be  appeals.  Reversed  as  to  sm^ 
Issue. 

WInbome  &  Lawrence  and  R.  B.  Peebles, 
for  appellant   MacRae  ft  Day,  for  appellee. 

CLARK,  J.  The  plaintiff  excepted  to  the 
submission  of  an  Issue  as  to  the  p^manent 
damages,  they  not  having  been  claimed  by  the 
complaint  But  It  was  held  In  the  same  case, 
when  here  on  a  fwmer  appeal  (118  N.  0.  996, 
24  S.  E.  730,  at  page  1008, 118  N.  0.,  and  page 
735,  24  S.  E.),  that  either  the  plaintiff  or  de- 
fendant could  have  the  permanent  damages 
assessed.  If  demanded  In  either  the  complaint 
or  answer.  To  same  purpose  Is  Parker  t. 
Railroad  Co.,  119  N.  a  677,  25  8.  H.  722. 

The  Jury  found  tiie  permanent  damages  to 
be  fSOO,  and  tbe  damages  to  the  crops  In  the 
past  three  years  to  have  been  9800.  The 
court  rendered  Judgment  for  only  fOOO.  In 
tills  there  wae  errab  See  dafoiduitfs  aj^etl 
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in  tikk  cue.  24  8.  B.  TSOl  Tba  fliidli«  of 
permanent  damages  bars  all  actk>iui  for  dam- 
agea  to  fntnre  crops,  but  not  the  almnltaneoni 
recorary  of  past  damagea  to  the  crops,  ac- 
cept In  actions  broni^t  rinoe  chajrter  324* 
Acts  1800,  nnleaa,  by  Q»  tame  of  the  Sssne 
or  ttw  diarge,  It  la  dear  ttiat  the  paat  dam* 
ages  wm  conaldaed  in  the  ascertainment  of 
peimanat  damages.  Here  the  snbmlsdon  of 
separate  Issues  shows  that  they  were  not. 

The  pUdntttE  objected  to  erldmoe  aa  to  the 
Talnatlon  of  the  land  upon  the  tax  Ust 
then  hare  been  sereral  dedsionB  that  the 
listing  of  land  was  some,  thougii  alight,  vrU 
dence  ot  dalm  of  tlUe  and  of  the  daracter  <tf 
posseadon  by  the  party  listing  the  same. 
Austin  T.  King,  97  N.  0.  aB8b  2  S.  B.  678; 
Paaley  t.  Rlehatdson,  119  N.  a  440,  28  8. 
K.  aZ:  BemhacdtT.  Brawn,  122  N.  a  B87,  22 
8.  B.  884;  1  Gre^  Sr.  |  408.  ACQUleScenoe 
In  listing  and  payment  of  taxes  by  another 
Is  evidence  against  the  party  out  of  posses- 
sion. But,  tile  tax  valuation  being  placed  on 
the  land  by  the  tax  assessors  without  the  In- 
tervention of  the  landowner,  no  inference  that 
It  is  a  ccwrect  valuation  cut  be  drawn  tram 
bis  failure  to  except  that  the  valuation  Is  too 
low.  Such  valuation  was  res  Inter  alios  acta, 
and  Is  not  competent  against  the  ^intift  In 
this  action.  Daniels  v.  Fowler,  128  N.  a  85, 
31  8.  B.  BOS;  inint  v.  Flint.  0  Allen,  84;  Ken- 
erson  v.  Etonry,  101  Mass.  1B2.  On  the  tasne 
as  to  permanent  damages,  let  there  be  a  new 
trlaL 


TEBIPLB  V.  MASSAGHU8BTrS  BBN.  LIFB 
ASS-K. 

(Svpreme  Oonrt  of  North  Carolina.   Feb.  28, 
1800.) 

LirS  iHSORiKOB— TRIAL—ISCOHBiaTa:!!  FiSDINOa. 

A  special  finding,  in  effect,  that  the  health 
of  Insnred  had  changed  in  the  six  day»  between 
bis  application  and  the  delivery  o(  the  policy, 
should  be  set  aside  where  the  evidence  aa  to 
his  health  at  each  date  is  precisely  the  same. 

Appeal  from  superior  court,  Pasquotank 
county;  Tlmt>erlake.  Judge. 

Action  by  James  A.  TemE^e.  administrator 
of  W.  F.  Temple,  deceased,  against  the 
Massachusetts  Benefit  Life  Association  on  an 
insurance  policy.  The  Jury  returned  a  spe- 
cial verdict,  which  plaintiff  moved  to  set 
aside.  The  motion  was  overroled,  and  plain- 
tiff appeals.  Reversed. 

Q.  W.  Ward  and  B.  F.  Aydlett,  for  appel- 
lant 8hepherd  ft  Busbee,  J.  W.  Hinsdale, 
and  Pruden  &  Pruden,  for  appellee. 

CLARK,  J.  The  application  for  Insur- 
ance was  made  January  B,  1897,  the  policy 
was  delivered  to  the  assured  January  11, 
1897,  and  he  died  March  16,  1887.  The  de- 
fendant relies  upon  a  clause  on  the  back  of 
the  policy:  "This  policy  shall  not  become 
operative  so  as  to  bind  the  association  until 
thft  first  annual  premium  is  paid,  and  the 


policy  Is  actually  delivered  to  the  member 
herein  named,  during  the  life,  and  In  good 
health."  The  Jury  responded  "No^*  In  re- 
sponse to  the  fourth  Issue,  "Did  insnred 
make  false  representations  In  hla  appUcatton 
and  examination?"  and  there  waa  no  excep- 
tion. Thme  vras  no  evidence  of  a  change  of 
health  between  the  i4»pllcatIon,  January  Sth. 
and  the  deUveiy  of  the  ptHicy  and  payment 
of  premium,  January  Utfa.  On  the  contrary, 
the  evidence  of  defendants  witnesses  concnr- 
red  with  plalnWr%  that  the  assured  was  at 
work  as  usual  In  his  business  of  hauling  logs 
up  to  eight  or  ten  days  of  his'  death;  and  the 
attending  physician  says  be  died  of  gaatrml- 
gla,  a  disease  whldi,  from  Its  nature,  could 
not  have  possessed  him  on  January  11th.  at 
the  delivery  of  the  poUcy,  if  he  worked  haul- 
ing loga  for  nearly  two  numtbs  thereafter. 
The  Jury  find  "No"  as  to  the  sixth  Issue. 
"Was  aaid  policy  delivered  to  W.  F.  Temple 
during  bla  lifetime  and  while  In  good 
health?"  'Ome  behig  not  a  sdntUla  of  evi- 
dence as  to  change  of  health  between  the  ap- 
plication, on  January  5tb,  when  the  responae 
to  the  fourth  issue  finds  that  tbe  appUcaat's 
representatlona  aa  to  his  health  were  true, 
and  the  delivery  of  the  P0II17,  on  January 
nth,  these  findings  are  cleariy  Inconsistent 
and  contradictory.  The  brevity  of  time  (aix 
daya)  warranted  no  presumption  of  change 
ot  health,  and  upon  identically  the  aame  evi- 
dence the  Jury  have  made  contradlctwy  find- 
ings. The  court  should  have  granted  the 
plainttlTB  motion  to  set  aside  the  verdict  up- 
on that  ground.  New  trlaL 


POWELL  et  aL  v.  WBATmNGTON  et  aL 

(Supreme  Court  of  North  Caroiina.   Feb.  28. 
1890.) 

Partition — Owelty — Ihuhtb. 
Owelty  may  be  enforced  against  land  in- 
herited by  infants  from  an  adult  who  owned 
the  land  when  the  owelty  was  made  a  charge 
against  it,  thouKh  under  Code,  i  1900.  owelty 
is  not  payable  from  the  land  partitioned  to  an 
infant  co-tenant  until  he  reaches  Iiis  majority. 

Appeal  from  sapwlor  court,  Pitt  county; 
Brown,  Judge. 

Action  by  Frank  Powell  and  othos  against 
L.  H.  Weathlngton  and  otiiera.  Jndsmmt 
for  defendants,  and  plalntUb  anieaL  Af- 
firmed. 

It  was  admitted  ttiat  plaintiffs  and  defend- 
ants claim  title  to  the  land  from  Bdmund  Ev- 
ans, deceased,  and  that  the  tract  in  contro- 
versy Is  lot  No.  1  in  the  division  of  the  lands 
of  the  deceased.  Plaintiffs  introduced  the 
record  of  such  division,  showing  that  lot  No. 
1  was  assigned  to  Holland  J.  fivans  eUarped 
with  the  payment  of  $75  to  lot  No.  2,  which 
was  assigned  to  A.  T.  Porter  and  wtffe  for 
owelty  of  partition.  Plaintiff  then  Introdnced 
evidence  showing  that  tbe  plaintiffs  were  tAH- 
dren  and  heirs  at  law  of  said  Holland  J.  Bv- 
ans,  who  died  In  September,  1876;  that,  at 
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tbB  time  of  Ufl  deatb,  and  op  to  ttw  lit  of 
Noremlwr,  1878^  tt»  ^IntUb  Lonlia  Braii^ 
W.  B.  Brftna,  BMney  BnuH,  and  Swan  Dunn 
were  biftnta,— Odney  and  W.  H.  being  under 
the  age  of  10;  that  the  plaintiff  BUaabeth 
Porter  la  tbe  only  ebOd  of  Eltaatwth  Porter, 
wbo  vas  a  dhOd  of  Holland  J.  Bvana.  and 
is  Dov  e  Toan  of  age;  tbat  EUiabeQi  Porter 
traa  a  mantod  wwnan  on  flie  let  of  Beptam- 
ber,  1878,  and  np  to  the  time  of  bar  death, 
•everal  jean  after;  that  Lonlaa  Btraw  suu> 
ried  at  tbe  afe  of  19;  and  la  etui  a  married 
woman,  and  that  Sidney  Brans  waa  22  yeara 
of  age  at  the  tjme  of  brtauflng  thla  action; 
that  the  annual  rental  Talae  of  the  land  In 
coDtroTQiay  is  ISO.  FlalntUb  rested.  De- 
fendants Introduced  tbe  following  testlmiHiy: 
Entries  on  the  book  called  **The  DWlslon  of 
Lands  and  Sbms,'*  being  tbe  atries  follow- 
ing the  dlTiskm  of  tbe  lands  of  Edmund  Br- 
ans in  said  book.  October  St  1878,  notice  is- 
sued to  tiie  heirs  H.  J.  Brans,  tbe  drawer 
of  lot  Nok  1.  to  show  cause  why  execution 
should  not  Issue  against  lot  No.  1  In  faror  <^ 
Allen  T.  Porter  and  wife  <m  the  lltb  of  No- 
vember, 18TO.  Notice  exeented  by  tbe  shoiff. 
Defoiduits  falling  to  anwar  and  Sbow  causey 
**lt  la  adjitf  ged  that  plaintiffs  Allen  T.  Porter 
and  wife  hare  ezeentlon  against  lot  No.  1.** 
Bzecnted  by  pnbllely  sdllng  tbe  same,  at  tiu 
court-bonae  door  In  GreenrlUe,  to  the  highest 
bidder  for  cash,  and  Harry  Skinner  and  A. 
F.  Taft  became  the  bidders  at  |210,  and  they 
were  declared  tbe  porchasers;  the  said  sum 
being  ax^lled  to  tbe  execntlim  and  costs  to 

tbe  amount  of  dollars,  and  tbe  balance 

paid  A.  H.  Taft  as  baTlng  the  snbaegoent 
claim  on  the  land.  "Itecelred  of  Marcellua 
Moore,  the  presoit  owner  of  lot  No.  4  in  the 
dlTlsltm  of  the  landa  of  Bdmnnd  Brans,  de- 
ceased, tbe  Bom  of  f  lOS,  In  full  payment  €t 
tbe  charge  of  $79  made  by  tbe  commissioners 
In  the  aforesaid  division,  on  lot  No.  4  la  fttror 
of  lot  No.  8  Id  said  dlrlslon.  Thla  18th  IMh 
niuy,1886L  [Signed]  Bdmnnd  Brans."  nam- 
tiffs  objected,  ot^ectkm  oremiled,  and  plain- 
tiffs excepted.  Plaintiffs  ttien  offered  spedal- 
proceedtaig  docket,  case  No.  196,  atltied 
''Allen  T.  Porter  and  Wife,  Mary,  against 
Mary  D.  Brans  et  aL,"  with  tbe  entries  upon 
tbe  same,  wbMi  are  as  fidlows:  (These  en- 
tries are  tbe  notice  teaued,  as  above  alluded  to, 
and  tbe  sale  by  tbe  sh»iff  under  tbe  eEoea- 
tlon;  and  ttie  plalntUb  ot^ected  to  tibelr  fai- 
txodncdon,  objectkm  orerrnled,  and  plalntUIs 
executed.)  A  receipt  given  to  tbe  sheriff  fbr 
9148,  In  fnD  satlsfactloo  of  the  oecutlon, 
signed  by  Allen  T.  Porter,  aa  agrait  for 
Mary  Port«,  January  0;  1879,  introduced  by 
defendants.  PlalntUBi  objected;  overruled;  ex- 
ceptkm  by  plalntlffa  And  the  deed  tarn  the 
sb^nfl  to  Skinner  and  Taft,  dated  January 
6,  1879,  was  also  received  in  evidence,  over 
the  idalntlflta'  irttjectlon,  and  the  idalntlfls  ex- 
cepted. It  was  admitted  that  the  deed  cotbs^ 
ed  lot  No.  1.  The  court  Intimated  an  oplnloa 
that  it  would  Instruct  the  Jury  tbat,  If  the 
evidence  Is  beHered,  the  plaintiffs  are  not  «a- 


tltled  to  recover.  Plaintiffs  snbmlttod  to  a 
nonsuit,  and  appraled. 

L.  I.  Moore,  for  appeUanta.  Jorvls  A  Blow, 
for  apptfleea. 

FAIRCLOTH,  a  J.  Action  for  possession 
of  land,  both  parties  claiming  under  Bdraund 
Brans,  who  died,  and  his  lands  were  partition' 
ed  among  his  children  m  1863.  Lot  No.  1 
was  assigned  to  Holland  J.  Brans,  and  was 
charged  with  |76  In  favor  of  lot  No.  2  for 
equality.  Holland  J.  Brans  died  In  Septem- 
ber. 1878,  tearing  minor  children,  and  they 
are  plalntifCs  in  this  action,  suing  to  recover 
lot  No.  1.  Lot  No.  2  was  assigned  to  A  F. 
Porter  and  wife,  in  whose  faror  was  the 
charge  on  lot  No.  L  On  notice  to  the  dill- 
dren,  some  being  of  age  and  otho*  minors 
and  femea  corert,  a  Judgment  was  rmdered, 
and  execution  lasued  November  11,  187& 
against  lot  No.  1  for  the  amount  charged  ao 
it  for  owdty  In  the  partitiim  proceedings. 
This  lot,  now  the  subject  ot  oontrorersy,  was 
sold,  and  tbe  defendants  claim  by  mesne  con- 
reyanceo  from  the  purchasers  at  tbe  sal& 
Dorlng  the  trial  bdow,  these  rarlous  records 
and  proofs  were  put  In  evidence,  and  his  hon- 
or held  that  the  plaintiffii  could  not  recover, 
and  they  appealed. 

The  plaintiffs  contmd  that  tbe  lot  could  not 
be  sold  to  pay  the  charge  on  It.  as  they,  or 
some  of  them,  were  stilt  infants,  according  to 
Code,  i  1900,  nntU  they  arrive  at  21  years  of 
age,  and  therefore  the  purchasers  acquired  no 
title.  This  position  is  a  mIsaK>lIcation  of  sec- 
tion 1900  of  the  Oode.  That  sectim  operates 
when  the  parties  to  the  partition  proceeding, 
or  some  of  them,  are  Infants.  It  does  not  ap- 
ply to  the  tacts  in  Ibis  case.  The  plaintiffs 
acquired  no  titie  by  the  decree  for  partition; 
they  were  not  parties.  Their  fothw.  Holland 
J.  Brans,  had  tbe  title,  and  pUlntlffs  acquir 
ed  It  by  descent  ftom  bim.  Jones  v.  Oameron, 
81  N.  a  154.  When  tbe  plaintiffs  Intaerited 
the  lot,  charged  as  above,  they  took  tt  cum 
onere.  Dobbin  v.  Bex.  106  N.  C.  444, 11  S.  B. 
200.  This  condustfm  renders  it  unnecessary 
to  consider  some  interesting  qnestions  ive- 
sffiDted  in  tbe  argummt  No  error. 


GOX  et  aL  v.  BBAITFOBT  COUNTY 
LUMBBB  CO.  H  aL 
(Snpreaie  Oonrt  aC  North  OaroHna.   Feb.  28, 

1809.) 

PAWriTlOW— EnECTHBlfT— DaSOBKT— RSOOBDS— BV- 

idbkci  —  pbksomptiohs  —  w1thkbbb8 — 
Transactionb  with  Drcbdbnts. 

1.  A  Bait  in  partition  becomes  substantially 
an  action  of  ejectment,  snbject  to  the  rales  m 
such  actions,  where  the  answer  asserts  sole 
ownership  of  the  land. 

2.  Heira  at  law  are  presumed  to  be  entitled 
to  their  ancestors'  lana,  in  the  absence  of  evi- 
dence to  the  contrary. 

8.  Parol  evidence  is  admissible  to  prore  the 
probate  and  recording  of  a  will,  where  the 
conrt  records  ore  burned. 

4.  Code,  i  590,  makins  a  party  incompetent 
to  testify  In  his  own  behalf  as  to  transactiMS 
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ft&d  commimlcmtioiu  with  a  decedent,  does  not 
render  a  devisee  incompetent  to  testify  thst 
he  fonnd  the  will,  and  caused  it  to  be  pro- 
bated, where  the  conrt  records  are  horned. 

S.  Hrirs  bringing  ejectment  for  their  nn- 
CMtors'  kikd  do  not  establiah  title  by  proof  of 
heirship,  where  tbey  offer  no  proof  In  rebut- 
tal of  erldeoce  that  their  ancestor  made  a  will, 
wliich  was  probated;  It  bdng  manmed  that  he 
willed  theljuid. 

Appeal  from  niperlor  court,  Pitt  countjr; 
Brown,  Judge. 

Actkm  by  Arch  Oox  and  others  against  the 
Beaufort  County  Lumber  Oompany  and  oth- 
ers. Judgment  for  defttidants,  and  plaintUb 
appeal  Affirmed. 

A.  M.  Moore,  for  appellants.  3.  U.  Fleming 
and  Siepherd  A  Buabee,  for  appellees. 

FUBCHBS,  J.  This  proceeding  was  com- 
menced before  the  clerk  of  the  superior  conrt 
of  Pitt  connl7  tot  the  partition  of  land,  tai 
whldi  plalntlfla  allege  that  they  are  traiants 
In  common  with  defendants.  This  la  denied 
by  defendant^  who  claim  to  be  the  sole  own* 
tn  of  aald  lands.  TbSa  makes  It  substantial- 
ly an  «!tlon  of  ejectment,  and  subject  to  the 
law  and  rules  governing  In  the  trials  of  such 
cases.  Alexander  t.  01bb(ni,  118  N.  0.  T98, 
24  B.  B.  74a 

It  Is  admitted  that  James  WllsMt  was  the 
owner  of  the  lands  In  ccmtrorersy,  and  that 
both  parties  dalm  under  him;  the  plalntUfa 
by  descent,  as  heirs  at  law  of  James,  who 
they  allege  died  taitestate  In  1856.  The  de- 
fendanta  deny  that  the  said  James  died  Intea- 
tate,  and  allege  that  he  left  a  last  will  and 
teatemoil;  In  which  he  derbed  said  lands  to 
hla  son  Simon  B.  WOscm;  tiiat  said  will  was, 
after  the  death  of  the  testator,  duly  admitted 
to  probate,  and  recorded  In  the  clerk's  office 
of  Pitt  county;  and  tiist  defendants  now 
own  and  hold  said  lands  under  Simon  B.  Wil- 
son by  successiTe  conveyances  from  him  to 
them.  And,  It  being  admitted  that  plaintiffs 
were  children  and  h^ra  at  la.w  of  James,  the 
plalntlffa  had  a  prima  fade  case,  and  the  bur- 
den was  npon  defoidantB.  Defendants  then 
showed  tbelr  chain  of  title  from  Simon  B. 
unison  to  them,  and  ihea  proposed  to  prove 
by  parol  that  Jamee  Wilson  left  his  last  will 
properly  executed;  that  this  will  was  duly 
probated  and  recmded  In  Pitt  county  In  1856; 
that  the  court  house  In  OreenvlUe,  Pitt  coun- 
ty, was  burned  In  1858;  and  that  this  will, 
and  all  the  records  and  entries  showing  Its 
probate  and  registration,  were  burned  and 
destroyed  at  that  time.  Defendants  also  pro- 
posed to  prove  by  parol  that  the  lands  now 
In  controversy  were  willed  to  the  said  Simon 
B.  Wilson.  To  prove  the  existence,  probate, 
and  recording  of  said  will,  d^eudants  Intro- 
duced or  read  the  deposition  of  the  said  Si- 
mon, under  whom  they  hold.  All  this  was 
objected  to  by  plaintiffs,  but  allowed  by  the 
court,  and  plaintiffs  excepted.  Defendants 
offered  another  witness,  one  Dancy,  not  a  par- 
ty nor  interested,  whose  evidence  tended  to 


prove  the  probate  and  recording  of  said  wilL 
But,  as  the  testimony  of  Simon  B.  Wilson  was 
also  offered  and  allowed  for  this  purjKMe.  It  is 
only  necessary  to  treat  the  case  as  presented 
by  his  evidence;  for.  If  his  evld«ice  was  im- 
properly admitted,  there  must  be  a  new  trial. 

Plaintiffs'  Qrst  objection  is  that  any  parol 
evidence  was  Incompetent  on  this  trial  to 
prove  and  establish  the  probate  and  recording 
of  said  will;  that  It  is  an  effort  on  the  part  of 
defendants  to  prove  and  eataMlsh  a  record  by 
pan^  testimony,  which  la  not  allowabla  To 
do  this,  plaintiffs  allege  that  there  she  old 
have  been  a  direct  proceedliME  for  that  pur- 
pose, undtf  the  statute.  But  this  position  of 
plalntUb  cannot  be  sustained.  Mobley 
Watts,  86  N.  0.  281,  3  S.  B.  077,  and  authori- 
ties cited.  As  We  have  se^  It  Is  competent 
to  show  the  CTlstence  of  a  wUl  by  parol,  and 
where  the  records  of  the  court  have  been 
burned  and  destroyed,  destroying  the  will  and 
record  ot  Its  probate  and  registration,  the 
same  may  be  proved  by  parol.  The  question 
In  this  case  is  as  to  the  competency  of  Slmoa 
B.  Wilson  to  prove  these  facts.  He  la  the 
assignor  of  the  defmdants,  and  Is  therefore 
Incompetent  to  testify  as  to  transactions  and 
communications  between  him  and  Us  father, 
James,  under  whom  the  plaintiffs  claim.  The 
facts  testified  to  by  him  are  tliat  four  days 
after  the  death  of  his  father  he  found  this 
win  among  his  papers:  that  he  carried  It  to 
court,  and  had  It  probated  and  recorded;  that 
he  qualified  as  executor  (being  named  aa 
such  therein);  and  that  he  settled  the  estate 
of  his  father.  W«e  these  transactions  or 
communications  with  his  father?  They  can- 
not be  communications  with  bts  father.  f<»- 
hls  father  was  dead.  The  finding  of  the  will 
among  hla  father's  papers,  four  daya  after 
his  death,  cannot  be  a  transaction  with  his 
father.  The  taking  the  will  to  court,  and 
tiaving  It  proved  and  recorded,  cannot  be  a 
transaction  with  the  father,  who  was  dead. 
These  prc^sitlons  seem  to  be  too  plain  to 
admit  of  doubt  or  discussion. 

The  last  ground  In  support  of  plaintiffs' 
contention  Is  that,  as  Simon  was  a  devisee  In 
said  will,  this  made  It  a  transaction  with  the 
father.  But  it  does  not  seem  to  us  that  this 
contentl<m  of  plaintiffs  can  be  sustained.  Sup- 
pose It  had  been  a  promissory  note  given  to 
Simon  by  his  father;  he  would  have  been  in- 
competent to  prove  the  execution,— that  he 
saw  his  father  sign  the  note,— but  he  would 
have  been  a  competent  witness  to  prove  the 
signature  of  his  father,  and  then  the  note 
proved  the  transactkm.  In  this  case  Simon 
did  not  prove  the  execution  of  the  will.  He 
was  not  a  witness  to  It.  It  (the  will)  was 
proved  by  others,  and  when  It  was  proved. 
Uke  the  note,  It  spoke  for  Itself.  It  was  then 
a  matter  of  record,  subject  to  the  inspectloa 
of  all  persons,  and  not  a  transaction  with 
any  one.  Simon  was  a  competent  wltneaa. 
under  section  S8B  of  the  Code,  and  only  incom- 
petent, under  section  590,  as  to  tranaactionji 
and  communications.  Fertilizer  Co.  v.  Bippy. 
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128  N.  a  666,  81  S,  B.  879;  SSkm  T.  Parker, 
A6  N.  a2S2. 

Bat,  to  our  mlnda,  tbere  to  quite  m  dl8tine> 
tton  between  a  note  or  any  tcansactlm  inter 
partes,  where  tbere  la  ncecaaarfly  a  contract, 
or  any  agreement  between  the  partlea  there- 
to, and  a  will,  where  there  to  no  transaction 
between  the  parties.  For  thto  reason,  It  seems 
that  section  800  of  the  Code  does  not  apply  to 
wills,  but  that  they  are  governed  by  section 
2147  of  the  Oode.  The  cunpet^icy  of  Stanm 
B.  Wilson  to  teatitr  to  the  finding  of  the  will, 
and  to  the  probate  and  recording  oC  the  same, 
being  shown,  and  the  Jury  having  found  that 
,  James  Wilson  did  not  die  Intestate,  but  left 
a.  last  wni  and  testament  which  was  adittlt- 
ted  to  ivobate  and  was  recorded  in  Pitt  coun- 
ty, the  presnmptlim  Is  that  be  willed  the  land 
In  Gontrorersy.  Blue  t.  Rttter,  118  N.  O.  580, 
24  S.  Bl  36a  and  anthorltles  12tei«  dted.  This 
being  so,  and  plain tlffa  having  oITered  no  evi- 
dence In  rebuttal  of  this  presumption,  they 
have  failed  to  establish  tltie  to  the  lands  sued 
for,  and  their  action  nuut  falL  Blue  t.  Bit- 
ter, supia. 

Affirtned. 


CHBISTIAN  et  aL  T.  YABBOROUOH  et  aL 
(Supreme  Court  of  North  Carolina.   Feb.  28, 

1880.) 

AnOBlTBTB— AUTBORITT  TO  RbLCASB  MoBTOAOfr— 

BATiriaATioK— Jddshekt  Non  0»- 

BTANTB  VbBBDIOTO. 

L  An  attorn^,  emplored  to  adjust  a  claim 
secured  hj  deed  of  trust  to  peraooal  property 
and  by  a  mortgaKs.  wrote  hia  clients  that  the 
debtor  would  execute  a  new  mortgage,  and  con- 
sent to  a  sale  of  the  personal  propertr  by  the 
trustee,  only  on  condition  that  the  old  mort- 
gage be  canceled.  They  made  no  reply,  and 
the  attorney  canceled  the  old  mortgage,  obtain- 
ed a  new  one,  and  the  debtor's  consent  to  a 
sale  of  the  persona)  property  by  the  trustee, 
and  mailed  them  to  his  cnents,  informing  them 
that  he  had  canceled  the  first  mortgage.  They 
returned  the  new  mortgage,  the  consent  to  the 
sale  of  the  personal  property,  and  a  hill  of  sale 
thereof  by  the  trustee  to  them,  to  the  attorney 
for  registration.  Hdd,  that  the  release  of  the 
mortgage  by  the  attorney  had  been  ratified, 
sioce  tbe  mortgagees  could  not  repudiate  it  as 
unaathorised  and  retain  the  consideration 
therefor. 

2.  The  fact  that,  nnder  tbe  evidence,  defeod- 
ants  are  entitled  to  judgment,  is  no  ground 
for  a  judgment  non  obstante  veredicto  in  their 
favor,  since  that  is  «iiy  granted  where  plain- 
tifTs  cause  of  action  Is  confessed,  and  matter 
relied  on  In  avoidance  Is  inanffldent. 

Appeal  from  superior  court.  Franklin  coun- 
ty; Bryan.  Judge. 

Action  by  J.  D.  Christian  and  another 
against  R.  Y.  Yarboroogh  and  another,  as  ad- 
ministrators of  tiie  estate  of  John  W.  Brwln, 
deceased,  and  others.  There  was  a  judgment 
for  i^alntiffs,  and  defoidants  appeaL  New 
trtaL 

0.  M.  Cooke,  for  appellants.  Shepherd  ft 
Busbee  and  F.  3.  SpruUI,  for  appellees. 

MONTGOMERY,  J.  ThUi  action  was 
brought  to  have  declared  null  and  void  a  re* 


lease  and  sattofactloa  of  the  provisions  of  a 
certain  mortgage  from  J.  W.  Erwin,  now  de- 
ceased, to  J.  X>,  and  R.  3.  Chrhitlan  entered  on 
the  margin  of  the  registry  In  Franklin  county, 
N.  O.  John  W.  B^wln  (the  Intestate  of  the  de- 
fendants, Yarborou^  and  Wheelass),  In  his 
lifetime,  and  the  ^Intills  before  they  were 
Incorporated,  had  between  them  numerous 
contracts  and  agreements  concerning  the  In- 
debtedness of  the  Intestate  to  them.  Brwin 
on  tbe  Ist  day  ot  Uarch,  1802,  executed  a 
deed  of  trust  to  R  3.  Christian  upon  all  the 
goods,  wares,  and  merchan^se  In  the  store  of 
the  Intestete,  to  secure  a  debt  dne  to  J.  D. 
and  B.  S.  Oirlstlan.  (Hi  the  6tb  of  March 
following,  he  executed  a  deed  of  mortgage 
upon  his  Interest  In  a  certain  tract  of  land  tai 
Franklin  coimty  to  the  same  persons,  to  se- 
cure to  them  tiie  amount  of  I700JSO.  which 
they  had  paid  for  tiie  taitestate  to  Goben,  Sons 
ft  Co.,  and  which  amount  had  been  secured 
by  a  deed  of  mortgage  to  the  Cohens  upon  the 
same  lands.  Tbe  hitestate  In  his  lifetime  was 
put  In  charge  of  the  stock  of  goods  conveyed 
In  tiie  deed  <a  trust  of  March  1,  1882.  as  the 
^ent  of  the  trustee  for  the  sale  and  dlspo- 
dtlon  of  the  stock  of  goods,  tbe  same  having 
been  r^tlenlshed  from  time  to  tim&  It  fur- 
ther appeared  tarn  the  testimony  of  T.  B. 
Wilder  that  in  March,  1804.  Christian  em- 
ployed him  as  his  attorney  at  law  In  regard  to 
the  debt  against  Erwin;  that  he  said  the  mat- 
ter had  been  standing  about  two  years,  and 
he  wanted  the  tmsteeshlp  dosed  up;  that 
Erwin  vrauld  come  to  see  him  (Wilder),  and 
sign  certeln  papns  agreed  upon;  that  it  was 
not  nuderstood  between  blm  and  Christian 
that  the  mor^ge  m  tbe  land,  especially,  was 
to  be  rdeased;  that  Brwtat  did  come  to  see 
Wilder  on  4th  April  following,  and  refused 
to  execute  the  papers  prepared  for  him  until 
the  mortgage  on  the  land  shrndd  be  canceled; 
that  wnder  vrrote  to  ttie  plaintiffs,  at  Rich- 
mond, on  that  day,  Infbrmlng  them  of  Er- 
vrin'B  demand  for  tbe  cancellation  of  the  mort- 
g^,  as  a  condition  precedent  to  his  execution 
of  the  papCTB  itrepared  for  him,  and  requested 
an  answer  by  the  9Qi  Inst,  as  on  that  day 
Erwin  vrould  return  for  the  purpose  of  com- 
pleting the  bushiess;  that  the  letter  to  plain- 
tiffs was  sent  by  special  ddWery,  and  was  re- 
c^ved  t^  them  In  time  to  have  been  answered 
before  the  9th;  that,  no  answer  having  been 
received.  Wilder  released  and  canceled  the 
mortgage  on  the  registry  on  the  10th;  that  on 
the  last-named  day  Wilder  sent  to  the  plain- 
tiffs a  new  mortgage,  and  the  assent  of  Br- 
vrin  to  the  conveyance  by  B.  3.  Christian 
(the  trustee)  to  the  plaintiffs  of  the  property 
eonv^red  In  the  deed  ot  tnut  of  ttie  1st  of 
March,  1802;  that  those  papers,  together  with 
a  Mil  of  sale  from  B.  S.  Christian,  trustee,  to 
the  plaintiffs,  tor  the  goods  and  merdiaudlse 
conveyed  In  the  deed  of  trust  of  March  1, 
1802,  were  returned  to  Wilder  for  n^flstration 
In  PrankUn  county,  aa  they  were  satisfactory, 
and  that  he  had  them  an  restored  in  Frank- 
lin county;  that  at  the  time  be  (Wilder)  sent 
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these  papers  to  the  plalntifts.  In  Richmond,  he 
Informed  them  by  letter  that  he  had  canceled 
the  mortgage  upon  the  land,  and  they  answer- 
ed not  a  word  until  after  Erwln's  death. 
There  was  evidence  for  the  plaintiffs  offered, 
but  none  contradictory  of  WUder's  evidence 
as  set  out  above.  Upon  the  evidence  the  court 
Instructed  the  jury  to  find  the  lasoe,  "Has 
the  mortgage  from  J.  W.  Erwln  to  J.  D.  and 
it.  S.  Oirlstlan,  dated  March  6,  liSXt,  been 
duly  released  and  discbarged?"  In  the  negar 
tlve. 

We  thlnl£  there  was  error  In  that  Instruc- 
tion. It  Is  certaluly  true  that  an  attorney  at 
law  has  no  power  to  cancel  or  discharge  a 
deed  of  mortgage,  without  the  authority  is 
conferred  to  do  so  by  his  client;  and  in  this 
case,  If  nothing  else  appeared  but  the  simple 
action  of  Mr.  Wilder  in  canceling  the  mort- 
gage, done  as  it  was  without  the  author!^ 
of  the  plaintiffs,  the  act  would  be  of  no  force, 
and  would  not,  therefore,  bind  the  plaintiffs. 
But  from  the  evidence  In  the  case  there  seems 
to  be  a  ratification,  tn  law,  of  the  act  of  Mr. 
Wilder.  Before  be  canceled  tbe  deed,  it  is 
admitted  by  the  plalntUCs  themsdves  that 
tb^  bad  received  from  him  the  knowledge  of 
his  purpose  to  do  so;  and,  although  they  had 
time  to  Instruct  him  to  the  contrary,  they 
were  sQent  But,  further  than  this,  when  the 
new  mortgage  from  the  intestate,  and  his  as- 
sent to  the  sale  and  conveyance  of  the  jf&e- 
sonal  propralT  conveyed  In  the  deed  of  aa- 
slgnment  of  March  1, 1882,  by  B.  S.  Christian, 
the  trustee,  to  the  plaintifla  were  sent  by  Mr. 
Wilder  to  the  lOaintiffs,  they  were  Informed 
of  the  cancellation  of  the  mortgage  on  the 
land.  The  new  mort^ige,  and  the  assent  by 
tbe  Intestate  to  die  sale  of  the  personal  prop- 
erty, as  above  mentioned,  were,  in  tbe  eye  of 
tbe  law,  substantial  benefits  accruing  to  the 
plalntiffB  in  the  transaction;  and  th^  cannot 
be  allowed  to  accept  that  part  of  tbe  transac- 
tion which  Is  tor  their  benefit,  and  refuse  to 
allow  tbe  intestate  that  which  was  favorable 
to  him.  Their  conduct  was  a  dear  ratifica- 
tion of  tbe  action  of  air.  Wilder,  although  he 
was  not  authorized  to  cancel  the  mortgage  In 
the  beginning.  Where  an  agent  goes  beyond 
bto  authorl^,  hla  prlnc^  most  rati^  tbe 
whole  transaction,  or  repudiate  the  wh<^ 
He  will  not  be  allowed  to  ratify  that  portion 
of  tbe  contract  which  is  tor  his  benefit,  and 
repudiate  tbe  other  because  It  Is  against  his 
interest  "A  poson  cannot  take  the  benefit 
of  it  [contract  without  bearing  Its  bordena. 
The  contract  must  be  pertramed  In  its  Integ- 
rH7."  Bwell.  Bv.  Ag.  (Ed.  1879)  p.  90.  The 
principal  cannot,  of  bis  own  mere  authority, 
ratify  a  transaction  In  part,  and  repudiate  as 
to  the  rest  He  must  eitiier  adopt  the  whole 
ox  mme.  Story,  Ag.  |  200.  The  same  prin- 
ciple la  annonnced  In  Bndaalll  v.  Falls,  92  N. 
C  222.  And  there  Is  no  distinction,  as  to  the 
question  of  ratification,  between  the  action 
of  an  attorney  at  law  and  the  action  of  an 
attorney  In  fact  They  are  both  agendes.  and 
the  same  role  applies  as  to  ratification.  8 


AuL  A  Eng.  Bnc.  Law  (2d  Ed.)  p.  374,  and 
cases  there  cited.  In  Tooker  v.  Sloan,  30  N. 
J.  £q.  394,  It  was  held  that  a  release  by  an 
attorney  in  fact  of  a  holder  of  a  mortgage 
(the  latter  having  accepted  tbe  consideration 
from  the  former  with  knowledge  of  the  re- 
lease) was  held  binding  on  the  principal, 
though  the  attorney  exceeded  his  authority. 
The  new  mortgage,  and  the  assent  of  the  in- 
testate to  the  sale  of  the  goods  by  the  trustee, 
were  the  consideration  of  the  cancellation  of 
the  old  mortgage,  and  the  plaintiffs  accepted 
and  received  it  This  case  bears  no  resem- 
blance to  tliat  of  Woodcock  v.  Merrimon.  122 
N.  G.  731,  30  S.  K.  321.  There  the  trustee 
undertook  to  release  and  discharge  on  the 
registry,  from  tiie  operation  of  a  deed  of  trust, 
a  portion  of  tbe  land  conveyed  in  tbe  deed; 
and  it  was  said  that  section  1271  of  the  Code 
only  empowers  a  trustee  to  acknowledge  satis- 
faction of  the  provisions  of  such  trusts.  It 
was  never  contemplated,  as  was  said  in 
Brown  v.  Davis,  109  N.  C.  23,  13  S.  E.  703. 
that  the  trustee  could  by  this  means  release 
from  an  unsatisfied  trust  specified  parts  of  the 
land.  And  it  was  further  said  in  that  case, 
"We  do  not  mean  to  say,  however,  that  the 
creditor  might  not  be  estopped,  under  certain 
clrctuustances,  from  enforcing  IiIb  claim 
again  at  tliat  part  of  the  land  undertaken  to 
be  released  by  the  trustee,  if  done  with  the 
creditor's  consent  and  authority,  properly 
shown." 

The  motion  made  in  tbe  present  case  by  tbe 
defendants  for  Judgment  non  obstante  vere- 
dicto was  properly  overruled.  "A  judgment 
non  obstante  veredicto  Is  granted  in  those 
cases  where  a  plea  or  defense  coufeaaes  a 
cause  of  action,  and  the  matter  relied  upon  in 
avoidance  is  Insufflcient"  Ward  v.  Phillips, 
89  N.  0.  21S;  Steph.  PI.  p.  97.  There  was  ^ 
ror,  for  which  there  must  be  a  new  trlaL 


BOT8TBB  T.  STALUNOB,  Sberitt. 
(Supreme  Court  of  Nwth  OaroUna.   Feb.  SSL 
1880.) 

ASSIOHIUNT  VOR  BBNBVtr  OF  CbSDITOBB — PKBP- 
BRENOSS— IlTTBVT— FBl.nD. 

1.  The  burden  ' is  on  an  attaching  creditor, 
attacking  an  assignment  for  the  benefit  of  pre- 
ferred creditors,  to  show  that  such  assignmeBt 
was  executed  to  defraud  and  delay  other  cred- 
itors. 

2.  That  an  assignment  is  made  in  order  to 
prefer  some  of  assignw's  imditozs  does  not 
make  it  fraudulent,  unless  there  was  an  Intent 
to  hinder  and  delay  other  creditors. 

3.  That  an  assignor  for  the  benefit  of  pre- 
ferred creditors  hu.  shortly  before  the  assign- 
ment made  promises  to  pay  to  other  creditora. 
does  not  render  the  assignment  fraudulent. 

4.  That  there  was  a  race  between  the  as- 
signee for  the  benefit  of  preferred  creditors  to 
register  the  deed  of  assignment  and  the  aher- 
iS  to  levy  execution  for  other  creditora,  does 
not  render  the  assignment  fraudulent 

A^ieal  trom  superior  court,  Edgecombe 
county;  Norwood,  Judge. 

Action  by  F.  S.  Royster,  trustee  under  an 
assignment  for  the  benefit  of  preferred  oed- 
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Iton  of  John  R.  Pender,  asa^o^t  W.  L.  Stal- 
llngs,  sheriff.  Jud^ent  was  for  defendant 
and  plaintiff  appeals.  ReTeraed. 

John  li.  Brldgers  and  Staton  ft  Johnston, 
for  appellant.  G.  M.  T.  Fountain  and  Oll- 
11am  &  Gilliam,  for  a^tellee. 

FURCHES,  J.  Pender,  an  Insolvent  debt- 
or, made  an  assignment  of  the  property  In 
controTersy  to  the  plaintiff,  Royster,  as  trus- 
tee, for  the  benefit  of  creditors.  In  which  he 
preferred  a  part  of  his  creditors  over  others. 
The  defendant  Is  the  sheriff  of  KdgecouilK 
connty,  who  levied  upon  and  took  aald  prop- 
erty Into  his  possession  by  virtue  of  execu- 
tions In  his  hands  against  said  Pender;  and 
this  action  Is  brouglit  by  the  assignee, 
lloyster,  to  recover  possession  of  this  prop- 
erty. 

There  bad  been  an  attempt  to  assign  this 
property  by  Pender  to  the  plaintiff  a  few  days 
before  the  assignment  now  under  ponsideratfon 
was  made,  which  failed  for  the  reason  that 
the  assignor  did  not  file  the  schedule  of  debts 
within  five  days  from  the  date  of  Its  execu- 
tion, as  required  by  law;  and  this  assign- 
ment was  then  executed,  being  an  exact  copy 
of  the  first  assignment,  except  as  to  date. 
The  plaintiff  offered  In  evidence  the  deed  of 
assignment  from  Pender  to  him  conveying;  the 
property  In  controversy,  and  the  schedule  of 
debts,  and,  the  defendant  having  admitted 
the  possession  of  the  property,  the  plaintiff 
rested  his  case.  The  defendant  admitted  that 
tbe  execution  and  registration  of  the  deed  of 
assignment  to  the  pLiIntiff  antedated  his  lev- 
ies on  the  property,  but  contended  that  the 
deed  of  assignment  was  fraudulent  and  void 
as  to  creditors.  He  contended,  first,  that  It 
was  fraudulent  on  Its  face,  and  should  be  so 
declared  as  a  matter  of  law,  for  the  reason 
that  plaintiff  did  not  put  In  evidence  the 
schedule  of  debts.  But  this  exception  seems 
not  to  be  true  In  fact,  as  It  appears  from  the 
record  that  the  schedule  was  offered  in  evi- 
dence. But,  If  it  should  be  held  that  the 
assignment  Is  not  fraudulent  In  law.  he  al- 
leges that  it  Is  fraudulent  in  fact,  and  offered 
the  following  evidence  to  show  that  it  la; 

C.  B.  Mebegan,  witness  for  defendant,  tes- 
tified as  follows:  "I  remember  when  I  heard 
deed  of  assignment  was  executed  by  Pender. 
I  know  that,  before  he  returned  from  a  trip 
that  he  took  after  executing  the  first  deed, 
there  were  stunmona  issued  against  Pender. 
I  searched  for  an  officer  to  serve  summons. 
I  found  the  township  constable,  and  took  him 
to  the  depot.  The  train  had  not  come.  1 
saw  Mr.  Clarence  Johnson,  clerk  of  plalotifl, 
get  on  the  train,  and  go  in  the  direction  of 
Norfolk.  Afterwards  I  saw  Royster  and  Pen- 
der get  off  the  train  together.  They  came  on 
tbe  Norfolk  A,  Carolina  train.  Johnson  and 
Mr,  Brldgers  met  Pender  at  the  depot  They 
had  a  paper,  which  Pender  signed  as  soon 
as  be  got  off  the  train.  HlUlard  Matthewson. 
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constable,  was  there,  and  had  summons.  He 
was  behind  Johnson  and  Pender,  and  I  did 
not  see  what  he  did.  Johnson  was  on  a  bicy- 
cle, and  passed  me,  going  down  town  rapidly. 
I  carried  the  constable  down  to  the  court 
house.  Just  after  this  I  went  to  carry  my 
horse  to  the  stable,  and  when  I  came  back  I 
saw  Johnson  coming  from  the  direction  of  the' 
register's  office.  After  this  I  asked  Pender 
what  he  had  gone  off  for.  He  said  he  had 
gone  to  wait  until  things  had  settled  down 
and  to  avoid  the  annoyance  of  these  sum- 
mons. I  told  him  I  had  only  Inquired  In  ref- 
erence to  his  not  having  filed  his  inventory, 
HlUIard  Matthewson  told  me  they  had  made 
blm  read  all  the  summons,  and  In  this  way 
got  ahead  of  him." 

The  following  evidence  was  offered:  "Rec- 
ord of  a  Judgment,  Bank  of  Tarboro  vs.  Jno. 
R.  Pender,  docketed  April  23,  1897,  for  $2,000; 
record  of  judgment,  John  P.  Shackelford  vs. 
John  R.  Pender,  for  |1G5,  docketed  April  23, 
1807;  record  of  two  Judgments,  Watklns,  Cot- 
trell  &  Co.  vs.  John  R.  Pender,  for  $200  each, 
docketed  April  23,  1897;  record  of  Judgment. 
C.  BUUips  &  Co.  vs.  John  R.  Pender,  for 
$56.86,  docketed  April  23,  ISQl;  record  of 
Judgment  of  Kellogg  Paint  Co.  vs.  John  R. 
Pender,  for  $28,  docketed  April  23,  1897;  rec- 
ord of  five  Judgments.  Bank  of  Tarboro  vs. 
John  R.  Pender,  for  $200  each,  docketed  April 
23,  1897;  record  of  Judgment.  C.  B.  Mehegan 
vs.  John  R.  Pender,  for  $Si.  docketed  April 
23,  1807;  judgment,  Mitchell  Mfg.  Co.  vs. 
John  R.  Pender,  for  $8.  docketed  April  23, 
1807;  Judgment  of  Shourtlng,  Daly  &  Gates, 
for  $38.75,  docketed  same  date;  Judgment, 
Henry  Walk  vs.  .Tohn  R.  Pender,  for  $71.59. 
docketed  same  date;  Judgment.  J.  Q,  Mehe- 
gan, for  $28.90,  docketed  same  day;  Judgment, 
Dural  &  Reynolds,  for  $45.37,  docketed  same 
date;  two  judgments.  Buck  Stove  &  Range 
Co.  vs.  John  R.  Pender,  one  for  $197.22  and 
another  for  $190,  docketed  May  3, 1887;  Judg- 
ment, .Tohn  T.  Lewis  &  Bros.  Co.  vs.  John  R. 
Pender,  for  $110.59,  docketed  June  9.  1807; 
Keen  &  Hagcrty,  Judgment  for  $60.36,  dock- 
eted June  9,  1897.  It  Is  admitted  by  the  de- 
fendants that  these  Judgments  were  docketed 
subsequently,  but  Immediately  after,  the  deed 
was  filed  for  registration." 

HilUard  Matthewson  testified  for  the  de- 
fendant: "I  am  constable.  I  remember  the 
time  of  the  execution  of  the  deed,  but  cannot 
give  the  date.  I  had  summonses  against  Fen- 
der in  my  hands.  Mr.  Mehegan  put  most  of 
them  In  my  hands.  Most  of  them  were  la 
favor  of  the  Bank  of  Tarboro.  I  went  to  the 
train  that  morning.  I  saw  Clarence  Johnson 
there.  I  went  again  about  12  o'clock,  I 
went  back  to  meet  the  afternoon  train.— N. 
&  C.  train.  I  saw  Pender.  He  came  from 
Rocky  Mount.  I  saw  Mr.  Brldgers  and  John- 
son there  also.  Mr.  Brldgers  called  Pender, 
and  thry  went  Into  the  operator's  office  to- 
gether. I  followed  them.  They  had  a  piiper. 
I  read  my  summons  to  Pender.   I  don't  know 
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whether  Pender  signed  any  paper  there.  Aft- 
er I  got  back  to  town  I  saw  Johnson  in  the 
court-house  yard.  I  had  to  read  all  the  aum- 
monscB.  Mr.  Brldgera  said  read  them  all.  I 
told  Mehegan  this." 

L.  V.  Hart  testified  for  defendant:  "I  was 
teller  In  the  Bank  ot  Tarboro  in  18»7.  I  pre- 
sented a  note  of  $200  to  J.  R.  Pender  for  pay- 
ment Saturday  morning,  April  17,  1S07,  be- 
fore the  registration  of  his  first  assignment 
He  told  me  that  he  would  pay  the  note  the 
first  thing  on  Monday  morniog.  I  had  four 
other  notes,  of  $200  each,  against  him,  but 
this  was  the  only  one  due  at  that  time.  (Let- 
ter examined  by.  witness  dated  1-3-97.)  It  is  I 
on  Pender's  letterhead.  This  letter  and  sig- 
nature are  in  Pender's  handwriting,  to  best 
of  my  knowledge  and  belief.  (Examined  let- 
ter dated  February  10,  1897.)  The  signature 
to  this  letter  is  in  Pender's  handwriting,  to 
the  best  of  my  linowledge  and  belief.  Both 
these  letters  are  written  to  C.  BIllups  &  Son. 
(Witness  examined  a  contract  between  J.  R. 
Pender  and  the  Bank  of  Tarboro,  dated 
March  18.  1897.)  The  signature  to  this  paper 
is  PeDder'it  to  the  best  of  my  knowledge  and 
belief." 

J.  F.  Shackelford  testified  for  the  defend- 
ant: "I  am  president  of  Bank  of  Tarboro. 
Bank  had  claims  against  Pender  when  he 
made  deed  of  assignment.  I  had  instructed 
Hart  to  collect  the  $200  note  from  Pender. 
He  told  me  that  he  had  seen  Pender,  and  Pen- 
der had  promised  to  pay  it  on  Monday  morn- 
ing. On  Monday  morning  Pender  was  absent 
from  town." 

Clarence  A.  Johnson  testified  for  the  de- 
fendant: "I  was  In  the  ^nployment  of  Mr. 
Royster,  the  plalntUf,  at  the  time  the  deed  of 
trust  was  made  and  am  still  in  his  employ. 
Pender  went  off,  and  returned  April  23d,  the 
date  of  the  second  deed  of  trust.  I  went  to 
the  depot  with  Mr.  Bridgers.  I  went  to  wit- 
ness Pender's  signature.  Deed  was  executed 
at  depot  I  saw  Mattbewson,  the  constable, 
there.  I  went  back  to  town  on  bicycle,  and 
had  deed  registered.  I  did  these  things  by 
direction  of  Mr.  Bridgers,  attorney  for  Pender. 
I  went  down  to  N.  &  C.  R.  R.,  60  miles,  to 
meet  Pender,  at  the  direction  of  Mr.  Brid- 
gers. I  did  not  meet  him."  Cross-examination 
by  plaintiff:  "I  witnessed  the  deed  at  the  de- 
pot. Mr.  Bridgers  told  me  that  the  first  deed 
of  trust  was  Told  because  no  schediile  was 
filed,  and  that  It  was  necessary  to  execute  an- 
other. Mr.  Bridgers  told  me  to  have  the  pa- 
pers recorded  right  away,  and  for  that  reason 
I  made  Iiaste.  I  saw  the  constable  with  pa- 
pers for  Pender  at  the  depot,  and,  after  get- 
ting the  socoud  deed  signed,  I  made  haste  for 
the  register  of  deeds  otfice." 

Exhibits  A,  B,  and  O  were  offered  In  evi- 
dence. It  was  agreed  that  the  value  of  the 
property,  exclusive  of  the  exenqttlonB,  was 
$2,400. 

The  following  isBoes  were  submitted  to  the 
Jury:  "{!)  Was  the  deed  executed  to  de- 


fraud, hinder,  and  delay  tbe  creditors  ot 
John  R.  Pender?  Atu.  Tes.  (2)  Is  tbe  plain- 
tiff the  owner  of  tha  property,  aa  alleged  Id 
the  complaint?  Ans.  No.  (3)  What  Is  tbe 
value  of  the  propertyf   Aai.  $2,400." 

The  burden  of  the  first  Issoe  was  upon  tbe 
defendant,  and,  according  to  the  view  we 
take  of  tbe  case,  this  Is  tbe  only  issue  neces- 
sary to  be  considered.  We  have  copied  tbe 
whole  of  defendant's  evidence,  and  do  not 
think  it  proves,  or  tends  to  prove,  In  a  legal 
sense,  that  said  deed  Is  a  fraudulent  one. 
It  is  true  that  under  this  deed  some  of  tbe 
creditors  of  the  assignor,  Pender,  will  be 
paid  In  full,  Willie  other  creditors  will  get 
little  or  nothing  on  their  debts.  This  is  tbe 
result  of  all  such  assignments,  where  tbe 
assignor  Is  Insolvent  But  this  does  not 
make  the  assignment  fraudulent,  as  under- 
stood In  law,  and  make  It  void  under  tbe 
statute.  The  deht(«  baa  the  right  to  prefer 
one  creditor  over  another,  if  be  sees  proper 
to  do  so;  provided  be  does  this  for  the  pur- 
pose of  giving  a  preference  to  a  part  of  bis 
creditors,  and  not  for  the  purpose  of  hinder- 
ing, delaying,  or  defeating  other  creditors. 
It  is  not  the  effect  that  may  result  from  tbe 
terms  of  the  trust  In  preferring  one  creditor 
over  another,  but  the  Intent  with  which  It  is 
made,  that  renders  It  fraudulent  and  void. 
It  is  the  intent  of  Ibe  maker  to  hinder  and 
delay  his  creditors  that  contains  tbe  virus  of 
destruction.  It  Is  true  that  courts  and  juries 
cannot  see  and  know  tbe  Intent  of  an  as- 
signor except  from  bis  words  and  acta. 
Where  he  expresses  his  bitent— his  purpose- 
to  he  to  defraud  his  creditors,  we  need  not 
look  further.  This  will  avoid  tbe  aBE!g;n- 
ment.  But,  if  he  has  not  so  declared  bis 
purpose,  then  we  have  to  look  to  his  acts  to 
ascertain  the  intention  with  which  the  aa- 
signmeut  was  made, — to  what  are  called  tbe 
"badges  of  fraud."  We  have  many  cases  in 
our  reports  defining  what  are  "badges  of 
fraud,"  under  the  statute  (Code,  i  1&45),  and 
what  are  not;  and,  as  we  are  of  the  opinion 
that  there  is  no  evidence,— no  "badges  of 
fraud,"— it  will  be  proper  for  us  to  state 
what  are  not  badges  fraud,  as  well  a^  to 
stote  what  are  the  usual  badges  of  fraud. 

An  assignor  may  prefer  one  creditor  to 
another  without  commltthig  fraud.  Moore  v. 
Hlnnant  89  N.  Q  456;  Bump,  Fraud.  Oonv. 
218;  Hafner  T.  Irwin,  28  N.  a  490.  To  do 
so  is  not  fraud.  To  avoid  an  assignment.  It 
is  absolutely  necessary  that  there  should  be 
evidence  ot  a  franduleat  Intent  on  the  part 
of  the  assignor,  and  tbe  fact  that  some  of  tbe 
creditors  are  preferred  to  oth«s  Is  no  cyU 
deuce  of  sudi  Intent  The  anal  badges  of 
fraud  are  continuation  of  posaeaaion,  or  a 
secret  trust,  or  some  provision  for  the  ease 
and  comfort  or  benaQt  of  the  aasignor,  or  tbe 
insertion  of  some  feigned  debt  not  doe  by  the 
assignor.  Tbia  case  has  ooiie  of  tbcae 
badges.  Tbe  latest  expression  of  this  court 
on  this  subject  is  Barber  t.  Buffaloe,  122  X. 


Digitized  by  Google 


N.a)  PAUES  T.  80UTHEBH  BY.  Oa  S8? 


a  129,  28  S.  K  386.  In  that  case  it  was  held 
tbat  Uiere  was  sufficient  evidence  of  fraud 
to  take  the  case  to  the  Jury.  But  tbat  was  a 
much  stronger  case  thau  this.  There  the 
party  preferred  was  a  relation  of  the  as- 
signor; went  16  miles,  m  Sunday  night; 
with  the  attorney  who  drew  the  itoed  of  as- 
signment;  bought  In  the  property,  with  the 
debt  secured;  and  allowed  the  assignor  to 
remain  In  possession  tree  of  rent  This  was 
evidence  of  a  secret  trust  and  benefit  to  the 
assignor,  and  the  turning  point  In  the  case, 
and  distinguished  It  from  the  same  case  when 
before  this  court  at  a  former  term  (111  K. 
a  200,  16  a  K.  386).  The  facta  In  this  last 
case  (111  N.  a  206,  16  S.  H  386)  are  rery 
much  the  same  as  those  In  the  ease  now  be- 
ing coualdered.  They  are  as  strong,  and  In 
our  opinion  stronger,  and  they  were  held  la 
that  case  not  to  be  sufficient  evidence  of 
fraud  to  carry  the  case  to  the  Jury. 

There  Is  an  abundance  of  evidence  In  this 
case  of  promises  to  pay  on  the  part  of  Pen- 
der that  were  not  bept  Some  of  them  may 
have  been  made  to  keep  off  his  creditors  as 
long  as  he  could.  But  these  false  promises 
to  pay  are  not  badges  of  fraud,  but  of  bad 
faith. 

It  b  evident  that  tfiere  was  quite  a  race  be- 
tween the  pbilntlff  and  tiie  defendant  as  to 
the  execution  and  registratltHi  of  the  deed  of 
i^gnment  and  the  levy  of  the  executions,  la 
which  the  ^alntlff  won.  But  this  la  no 
badge  of  fraud.  Barber  v.  Buffaloe,  111  N. 
a.  206,  16  8.  E,  386.  There  Is  no  allegation 
bat  what  the  debts  preferred  In  the  assign- 
ment were  Just  debts,  due  by  the  assignor, 
Pender.  We  do  not  like  to  say  there  was 
no  evidence,  after  the  matter  has  been  sub- 
mitted to  a  Jury,  and  they  have  uid  by 
tbelr  verdict  that  there  was  sufficient  evi- 
dence upon  which  to  find  a  verdict  as  we 
think  cases  are  sometimes  taken  from  the 
jury  when  they  should  have  been  submitted 
to  them;  but  when  we  find,  as  In  this  case, 
that  the  Issue  has  been  submitted  to  the  Jury 
without  evidence^  It  Is  our  duty  to  say  so. 
Trombull  v.  Gibbons  22  ^.  J.  Law.  149. 
There  were  some  exceptions  as  to  evidence, 
but  these  are  not  tenable,  and  are  not  sus- 
tained. New  trlaL 


PARKS  v.  SOUTHERN  RT.  CO. 

(Supreme  Conrt  of  North  Oandins.   March  7, 
1899.) 

Ra  ILROADB— N  KOLie  r  XCB. 

It  is  seierltgeDce  for  a  railroad  company,  in 
digging  a  trench  along  Its  track  near  a  croas- 
ingi  to  throw  a  pile  of  dirt  into  the  highway, 
•o  as  to  frighten  horses  thereon. 

Appeal  from  superior  court,  Cabarrus  coun- 
ty; Anm.  Judge. 

Action  by  H,  B.  Parks  against  the  Southern 


Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

G.  F.  Bason.  F.  H.  Busbee,  and  A.  B.  An- 
drews, Jr.,  for  appelant  BurweU,  Walker 
Sc  Caoder,  for  appeUee. 

FTJRCHES,  J.  This  Is  an  action  for  dam- 
ages received  by  the  plaintiff  at  Harrisburg, 
Cabarrus  county.  The  plaintiff  was  driving 
In  a  buggy  drawn  by  a  mule,  and  was  In- 
tending to  cross  the  defendant's  road  upon 
the  public  tilghway  which  crossed  defendant's 
road  at  that  point  The  defendant  was  en- 
gaged at  that  time  In  repairing  its  roadbed 
at  the  point  where  the  public  highway  crossed 
It,  and  in  so  doing  had  dug  a  trench  along  Its 
track  and  across  the  puUic  highway,  and  had 
thrown  a  pile  of  dirt  from  the  ditch  or  ex- 
cavation Into  the  public  road..  But  plaintiff 
alleges  that  this  excavation  was  so  made  and 
the  dirt  so  thrown  that  he  could  not  see  it  un- 
til be  got  on  defendant's  road,  and  did  not 
know  they  were  there  until  he  was  on  de- 
fendant's road;  that  he  saw  deTendanf  s  train 
coming  before  he  went  upon  Its  road,  and  had 
plenty  of  time  to  have  crossed  In  safety,  but 
for  the  obstruction  mentioned,  put  there 
defradant  which  frightened  his  mule,  and 
caused  It  to  become  unmanageaUe;  that  he 
was  in  plain  view  of  the  approachUig  train, 
and  was  seen,  or  could  easily  have  been  seen, 
by  the  englneman,  after  It  was,  plainly  ap- 
parent ttiat  his  mule  was  unmanageable,  In 
time  for  defendant  to  have  stopped  Its  train; 
that,  finding  that  defendant's  train  was  not 
going  to  stop,  as  it  approaclied  at  great  speed, 
the  plaintiff  leaped  from  hia  buggy,  and  was 
badly  injured.  Defendant  admits  that  It  was 
at  work  repairing  and  moving  Its  track  -and 
roadbed,  which  It  says  It  had  thcright  to  do; 
and,  although  there  was  a  small  excavatlim 
across  the  public  road,  and  some  dirt  thrown 
up  In  the  road,  it  might  easily  have  been  seen 
by  the  plaindff,  and  would  have  been  seen 
by  bim  but  for  the  fact  that  he  was  running 
a  race  with  defendant's  train  to  get  across  the 
track  before  the  train  reached  the  crossing; 
that  the  train  was  In  foil  view  of  plahttlfF, 
and  that  it  was  his  own  fault  and  negligence 
to  undertake  to  cross  the  track  when  he  did; 
that  defendant  was  guilty  of  no  negligence, 
but  plaintiff  was,  and  cannot  recover  dam- 
ages for  his  Injury.  The  following  issues 
were  submitted  without  obJecUcm:  (1)  "Was 
the  plaintiff  injured  by  the  n^gence  of  the 
defendantr'  (2)  "Did  the  phiintiff,  by  his 
own  negligence,  contribute  to  his  Injury,  as  al- 
leged hi  the  answerr'  (3)  "If  phUntlfl,  by  his 
own  negligence,  conttibuted  to  his  Injury, 
could  the  defendant  notwithstanding  the  neg- 
ligence of  the  plaintiff,  have  prevented  the  In- 
Jury  to  the  plaintiff  by  the  exercise  at  care 
on  its  part?'  (4)  "What  damage  la  plaintiff 
entitled  to  recover?"  The  Jury  answered  the 
first  issue  "Yes,"  the  second  "Xo,"  and  the 
fourth  '*f2,00a''  The  third  issue  was  not  an- 
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iwered.  under  the  direction  of  the  court,  as  It 
became  immaterial  upon  the  first  Issue  being 
answered  "Yes"  and  the  second  "No."  It  ia 
□ot  contended  but  what  there  was  evidence 
tending  to  prove  the  issues  passed  upon  by 
the  Jury,  and  the  verdict  and  Judgment  must 
atand  unless  there  was  error  committed  by 
the  court  in  not  charging  the  law  as  request- 
ed by  the  defendant,  or  In  erroneously  char- 
ging the  law  as  claimed  by  the  exceptions  of 
the  defendant.  The  defendant  took  and  noted 
more  than  30  exceptions  to  bis  honor's 
charge,  which  are  presented  by  the  record 
and  case  on  appeal.  All  these  exceptions  have 
been  carefully  considered  by  the  court.  But 
defendant,  in  Its  brief  (while  not  formally 
abandoning  any  of  them),  discusses  only  the 
firstand  seventh  exceptions, which  are  prayers 
for  Instnictlons  on  the  part  of  the  defendant, 
and  they  are  as  follows:  (1)  "If  the  jury  be- 
lieve the  evidence,  the  answer  to  the  first  is- 
sue should  be  'No.'  "  (7)  "If  the  jury  believe 
the  evidence,  the  answer  to  the  second  issue 
should  be  'Yes.' "  The  first  Issue  Is  as  to 
whether  the  defendant  was  guilty  of  negli- 
gence, and  the  seventh  Is  as  to  whether  the 
plaintiff  was  guilty  of  contributory  negligence. 
From  the  evidence  In  the  case  It  is  too  plain 
for  argument  that  neither  of  these  exceptions 
can  be  sustalued,  and  it  seems  that  this  would 
be  an  end  of  the  case.  But,  aa  we  have  said, 
although  these  two  exceptions  are  the  only 
ones  called  to  our  attention  by  the  brief  of 
defendaut,  we  have  carefully  considered  all  of 
them,  and  find  no  error.  There  Is  much  learn- 
ing displayed  and  many  authorities  cited  In 
the  brief,  many  of  which  have  been  examined 
by  the  court.  But  we  find  that  It  Is  unneces- 
sary to  call  any  of  them  Into  requisition  In  de- 
ciding tbls^  appeal.  It  would  be  but  to 
'*thrash  over  old  straw,"  without  profit  to  the 
parties  or  the  profession.  The  Judgment  la 
affirmed. 


PHILLIPS  T.  SOUTHERN  BY.  CO. 

(Snpreme  Court  of  North  Carolina.   March  7, 
1390.) 

CAHKIBII8— PASSBNeBKS—RULES— REASONABLKNEM. 

1.  One  comins  to  a  railroad  station  to  take 
the  next  train  becomes,  in  conteuiplation  of 
law,  a  passenger,  provided  his  coming  is  with- 
in a  reasonable  time  before  the  time  for  depar- 
ture of  said  train,  whether  or  not  he  has  par- 
chased  a  ticket. 

2.  A  railroad  company  has  the  right  to  estalj- 
lifth  reasonable  rules  providing  when  its  waiting 
rooms  at  stations  shall  be  closed. 

3.  A  rnle  of  a  railroad  cumitnny  requiring  its 
waiting  rooms  at  a  station  to  he  closed  after 
the  departure  of  its  trains,  and  until  30  minutes 
before  the  departure  of  its  next  train,  is  rea- 
B<mab]e. 

Appeal  from  superior  court,  Henderson 
county;  Greene,  Judge. 

Action  by  M.  P.  rhilllps  agaiust  the  South- 
em  Railway  Company.  From  a  judgment 
tor  plaintiff,  defendant  appeals.  Reversed. 


Q.  F.  Bason,  F.  H.  Busbee,  and  A.  B.  An- 
drews, Jr.,  for  appellant.   T.  J.  Blckman,  tor 

appellee. 

FURCHES,  J.  On  the  15th  of  December. 
ISOG,  the  plaintiff.  Intending  to  take  the  next 
train  on  defendant's  road  to  Hot  Springs,  in 
Madison  county,  entered  the  defeudaufs  wait- 
ing room  at  AshevIUe  about  8  o'clock  at  night, 
with  the  Intention  of  remaining  there  until 
the  departure  of  the  next  train  on  defendaui's 
road  for  Hot  Springs,  which  would  leave  l:2iJ 
o'clock  of  the  next  morning.  He  was  in- 
formed by  defendant's  agent,  in  charge  of  the 
waiting  room,  that,  according  to  the  rules  of 
the  company,  she  must  close  the  room,  and 
that  he  would  have  to  get  out  The  plaintiff 
protested  against  tbis,  and  refused  to  leave. 
But  when  the  clerk  of  defendant's  baggage 
department  (Craham)  came,  and  told  bim  that 
he  could  not  stay,  and  made  demonstrations 
as  if  he  woultl  put  him  out,  he  left.  He  bad 
no  place  to  go  where  he  could  be  comfortable. 
The  night  was  cold.  He  was  thinly  clad,  and 
suffered  very  much  from  this  exposure,  and 
took  violent  cold  therefrom,  which  ran  Into  a 
spell  of  sickness,  from  wbl-h  his  health  has 
been  permanently  Injured.  It  was  in  evi- 
dence, and  not  disputed,  that  the  rules  of 
defendant  company  required  the  waiting  room 
to  be  closed  after  the  departure  of  defendant's 
train,  and  to  remain  closed  until  30  minutes 
before  the  departure  of  Its  next  train;  tbat. 
under  this  rule  of  the  defendant.  It  was  tim-- 
to  close  the  waiting  room  when  the  plaintiff 
was  ordered  to  leave  the  room,  and  he  was 
informed  that  It  would  not  be  opened  again 
until  30  minutes  before  the  departure  of  de- 
fendant's next  train,  at  1:20  of  the  next  morn- 
ing. The  plaintiff  contended  that  he  had  pur- 
chased a  ticket  from  Ashevilie  to  Hot  Springs 
before  he  entered  the  waiting  room;  which 
be  showed  to  the  keeper  of  the  room  at  ibv 
time  he  was  ordered  out.  This  was  denltMl 
by  defendant. 

The  defendaut  asked.  In  writing,  a  great 
number  of  Instnictlons.  which  were  not  given. 
Among  these  was  the  following:  "If  the  jury 
believe  the  evidence,  the  answer  to  the  first 
issue  should  be,  'Xo.'  "  The  first  issue  was  as 
follows:  "Was  the  plaintiff  Injured  by  thi- 
negligence  of  the  defendant,  as  alleged  In  tlu' 
complaint?"  The  court,  among  other  thlncrs. 
charged  the  Jury  that,  if  tbe  plaintiff  bought 
a  ticket  to  take  passage  on  the  next  train.  b>< 
bad  a  right  to  remain  in  tiie  waiting  room 
until  that  train  left,  and  tbat  if  tbe  Jury  fonnd 
from  the  evidence  tbat  plaintiff  had  bought  a 
ticket,  and  exhibited  it,  as  he  alleges  be  did. 
he  Is  entitled  to  recover  actual  damages,  but 
not  punitive  damages.  To  that  part  of  the 
charge  referring  to  the  purchase  of  the  ticket, 
and  plaintiff's  rtjlit  to  remain  in  tbe  waiting 
room,  the  defendant  excepted.  We  are  of  the 
opinion  that  both  these  exceptions  are  "well 
taken,  but  it  Is  not  necessary  that  we  shouk] 
discuss  them  both.   If  either  one  of  them  ia 
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t'oatalDed,  It  Is  lub^taDtially  an  end  to  the 
plaintllTB  case.  In  fact,  the  discussion  of  the 
ooe  Involves  the  other.  A  party  coming  to  a 
railroad  station  with  the  Intention  of  taking 
the  defendant's  next  train  twcomes,  In  con- 
templation of  law,  a  passenger  on  defendant's 
road,  provided  that  his  coming  Is  within  a  rea- 
sonable time  before  the  time  for  departure  of 
said  train.  To  constitute  him  snch  passenger, 
It  Is  not  necessary  that  he  shonld  bare  pur- 
chased his  ticket,  as  seems  to  have  been  con- 
sidered by  his  honor.  1  Fetter,  Carr.  Pass.  S 
228.  But  the  purchase  of  the  ticket  would 
probably  be  considered  the  highest  evidence  of 
bis  intention.  But,  stnl,  it  Is  bis  coming  to, 
the  station  within  a  reatonable  time  before, 
with  the  Intention  to  take,  the  next  train,  that 
creates  the  relation  of  passenger  and  carrier. 
There  is  no  dispute  but  what  the  plaintiff  In- 
tended to  take  the  defendant's  next  train  to 
Hot  Springs,  and  we  must  infer  from  the 
charge  of  the  court  and  tue  verdict  of  the 
Jury  that  they  fotmd  that  plaintiff  had  pur- 
chased his  ticket. 

So,  the  only  question  that  remains  Is  as  to 
whether  the  defendant  bad  the  rlgbt  to  es- 
tablish the  rule  for  closing  the  waiting  room, 
and  was  the  rule  a  reasonable  one?  .-LUd  we 
are  of  the  (^linlon  that  the  defendant  bad  tue 
right  to  establish  the  rule,  and  that  It  was 
a  reasonable  one.  Webster  v.  Railroad  Co., 
\G1  Mass.  298,  37  N.  E.  165;  Boothby  v. 
Itailway  Oo.  (N.  H.)  34  AU.  157;  1  Elliott,  R. 
It.  ii  100,  200:  4  Elliott,  R.  R.  §  1579.  The 
rule  would  probably  be  different  in  the  case  of 
through  passengers,  and  In  the  case  of  delayed 
trains;  but.  If  so,  these  would  be  exceptions, 
and  not  the  rule.  Watting  rooms  are  not  a 
part  of  the  ordinary  duties  pertaining  to  the 
rights  of  passengers  and  common  carriers; 
but  they  are  established  by  carriers  as  ancli- 
laries  to  the  business  of  carriers,  and  for  the 
accommodation  of  passengers,  and  not  as  a 
place  of  lodging  and  accommodation  for  those 
who  are  not  passengers.  This  being  so,  it 
must  be  that  the  carrier  should  have  a  rea- 
sonable control  over  the  same,  or  It  conld  not 
protect  its  passengers  In  said  rooms.  There 
is  error.  New  talal. 


ROSCOE  V.  JOHN  L.  ROPER  LUMBER  CO. 

(Supreme  Ooort  of  North  Carolina.    Feb.  28, 
1889.) 

TMAlt  —  DnuissAL  —Wills  —  Fkobatc  —  CaHTiri- 
OATa— Eecords—Tkvanct  is  Common 
— Adtbrsb  FoasE»s)os. 

1.  A  motion  to  dismiss  the  action  at  the  close 
of  plaintiff's  case,  under  Acts  1897.  c.  109, 
waives  the  compptenoy  of  the  evidence. 

2.  The  fact  that  Code,  S  2149,  reqniring  a  cer- 
tificate of  probate  of  s  will  to  embody  the  sub- 
stance of  the  proofs  and  examination  of  wit- 
nesses, is  not  complied  with,  in  that  the  exam- 
ination is  certifiei3  separately  from  the  cer- 
tificate of  probate,  Is  immaterial,  where  both 
certificates  are  of  one  date,  and  in  the  same  pro- 


ceeding, and  the  certificate  of  probate  recite* 
that  the  wilt  has  been  duly  proved. 

8.  A  certificate  to  the  record  of  probate  pro> 
ceedingB  which  expressly  refers  to  the  certifi- 
cate of  probate  embraces  the  certified  examina- 
tion of  the  attesting  witnesses,  where  the  cer- 
tificate of  probate  refers  to  the  examination. 

4.  Where  a  tenant  in  common  by  deed  at- 
tempts to  convey  the  entire  estate,  and  the 
grantee  enters,  his  possession  is  not  presumed 
to  be  adverse  to  the  co-tenant 

Appeal  from  superior  court,  Gates  county; 
Norwood,  Judge; 

Action  by  Jane  E.  Roscoe  against  the  John 
L.  Roper  Lumber  Company.  From  a  Judg- 
ment for  d^endantt  idalntlfl  appeals.  Re- 
versed. 

Plaintiff  offered  In  evidence  the  following 
record  from  the  Book  of  Wills  In  the  office 
of  the  clerk  <tf  Gates  superior  court  (page 
418  et  seq.),  as  follows  (last  will  and  testa- 
ment of  H.  E.  Roscoe,  deceased): 

"I,  H.  E.  Roscoe,  of  the  town  of  Oxford, 
county  of  Lafayette,  and  state  of  MlsalssippI, 
being  of  sound  mind,  body,  and  understand- 
ing, do  make  and  ordain  this  to  be  my  last 
will  and  testament,  revoking  all  other  wills 
by  me  made.  I  give  and  t>equeath  to  my  be- 
loved wife,  Jane  E  Roscoe,  all  my  property, 
—personal,  real,  and  mixed,— which  1  now 
have,  or  may  hereafter  acquire  by  purchase 
or  otherwise.  I  hereby  appoint  my  wife,  Jane 
EL  Roscoe,  executrix  of  my  last  will,  requir- 
ing that  she  make  no  l>ond  or  make  any  return 
whatever  to  the  chancery  court,  but  that  she 
shall  have  entire  control,  without  let  or  hin- 
drance of  the  chancery  court  of  Lafayette, 
and  shall  take  possession  of  all  my  property, 
of  whatever  kind,  and  do  with  it  Just  as  she 
pleases,  retaining  or  dlspoting  of  It  as  may 
be  her  pleasure  to  do.  Given  under  my  hand 
and  seal  this  the  thirteenth  (13)  day  of  Jan- 
uary, one  thousand  eight  hundred  and  eighty- 
two  (1882).  H.  E.  Roscoe.  [Seal.]  Witness: 
Silas  Owens,  Jr.    A.  T.  Owens. 

"State  of  Mississippi,  I^fayette  County. 
In  the  Chancery  Court,  in  Vacation.  Person- 
ally appeared  before  me,  John  F.  Brovrn, 
clerk  of  the  chancery  court  of  the  county  and 
state  aforesaid,  Silas  Owens,  Jr.,  and  A.  T. 
Owens,  subscribing  witnesses  to  a  certain  in- 
strument of  writing  purporting  to  be  the  last 
will  and  testament  of  H.  E.  Roscoe.  late  of 
said  county,  now  deceased,  bearing  date  the 
13th  day  of  January,  A.  D.  1882,  who,  beiag 
first  duly  sworn,  depose  and  say  that  said 
H.  E.  Roscoe  signed,  seated,  and  executed  said 
Instrument  and  testament  In  the  presence  of 
these  deponents  on  the  day  of  the  date  there- 
of; that  said  testator  was  then  of  sound,  dis- 
posing mind  and  memory,  and  more  than 
twenty -one  years  of  age;  and  that  these  de- 
ponents subscribed  said  instrument  as  wit- 
nesses thereto  at  the  instance  and  request 
and  in  the  presence  of  said  testator,  and  also 
In  the  presence  of  each  other,  on  the  day  and 
year  aforesaid.  Silas  Owens,  Jr.  A.  T. 
Owens. 

"Sworn  to  and  snbacilbed  before  me  this 
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nth  day  of  March,  A.  D.  1886.  [Seal.]  J.  F. 
Brown.  Qerk,  by  A.  G.  Smith.  D.  C. 

"No.  In  the  Chancery  Court  of  La- 

teyette  Oonnty,  Mississippi,  hi  Vacatioo, 
March  11,  ,  188B.  H.  E.  '  Roacoe,  Deceased, 
againat  Jane  E.  Boscoe,  Sx'trx.  In  the  Mat- 
ter of  H.  E.  Boscoe,  Deceaaed  This  day 
came  on  to  be  heard  tiie  matter  of  the  last 
will  and  testament  of  H.  E.  Roscoe,  deceased; 
and  It  appearing  that  Jane  B.  Roacoe  was  ap- 
pointed executrix  under  said  last  will  and 
testament,  and  !t  appearing  that  said  last  will 
and  testament  has  been  duly  proven  as  re- 
quired by  law,  It  is  therefore  ordered  that  the 
same  be  admitted  to  probate,  and  that  let- 
ters be  Issued  to  said  executrix  upon  her  tak- 
ing the  oath  required  by  law.  Whereupon 
the  said  executrix  took  the  oath  prescribed  by 
the  statute,  and  letters  were  issued.  J.  F. 
Brown,  Clerk. 

"State  of  MissisBlppi,  Lafayette  County. 
Chancery  Court.  I,  Ben  P.  Gray,  clerk  of 
chancery  court  of  Lafayette  county,  state  of 
Mlsslstdppi,  do  hereby  certify  that  the  fore- 
going is  a  full,  true,  and  perfect  copy  of  the 
last  will  and  testament  of  H.  E.  Roscoe.  de- 
ceased, and  of  the  Judgment  erf  said  court  or- 
dering probate  thereof,  which  said  will  and 
testament  was  regularly  admitted  to  probate 
as  mch  In  this  conrt  on  the  11th  day  of 
March,  18S6,  as  said  will  and  testament  and 
■aid  Judgment  appear  of  record  In  this  office. 
Witness  my  hand  and  seal  of  said  court  at 
office  In  Oxford,  state  of  MiSBlssippI,  this  Stb 
day  of  February,  1897.  Ben  P.  Gray.  Clerk 
of  ChancecT  Court  of  Lafayette  Co..  Mte. 
CSeaLJ 

''State  of  MiaslBBlppl,  Lafayette  County. 
Chancery  Conrt  I,  B.  T.  Klmbrongb,  judge 
of  chancery  court  of  Lafayette  county,  state 
of  MIsslBBlppi,  do  hereby  certify  that  the  fore- 
going attestation  of  Ben  P.  Gray,  clerk  of 
said  court.  Is  In  due  form.  This  8th  day  ot 
February,  1807.  B.  T.  Klmbrou^,  Judge  of 
Chancery  Court,  Lafayette  Co.,  Miaa. 

"State  of  Mississippi,  Lafayette  County. 
Chancery  Court.  I,  Ben  P.  Gray,  deA  of 
chancery  court  of  Lafoyette  county,  state  <rf 
Mississippi,  do  hereby  certify  that  the  signa- 
ture to  foregoing  certiflcate  is  t^e  genuine  sig- 
nature of  B.  T.  Kimbrough,  Judge  of  said 
court.  Witness  my  hand  and  seal  of  said 
court  at  office  In  Oxford,  MlasisslppI,  this  8th 
day  of  February,  18»7.  Ben  P.  Gray.  Cletk 
of  Chancery  Court,  Lafayette  Co.,  MIsB. 
[Seal.] 

"North  Carolina,  Gates  County.  In  the  Su- 
perior Court  It  appearing  to  the  satisfaction 
of  the  court,  from  the  exemplification  of  the 
record  hereinafter  mentioned,  that  the  last 
will  and  testament  of  H.  E.  Roscoe,  deceased, 
a  citizen  of  Lafayette  county,  and  state  of 
Mississippi,  has  been  duly  prored  and  allowed 
In  the  proper  court  of  probate  of  said  county 
and  state  according  to  the  laws  of  said  state, 
and  it  further  appearing  that  the  said  H.  E. 
Roscoe  left  property  bi  the  couar^  of  Gates 


and  state  of  North  Carolina,  tt  is  therefore 
ordered  and  adjudged  that  the  eienipllflintliiti 
of  said  win  and  of  its  probate  hi  the  proper 
court  of  the  said  county  of  Lafayette  and 
I  state  of  Mississippi,  which  has  been  produced 
and  exhibited  here,  duly  certified  and  au- 
thenticated, be  allowed,  filed,  and  recorded  In 
thla  court.   This  IStfa  day  of  Febmaty,  1897. 
I  W.  T.  Cross,  Clerk  Superior  Court" 
I     Defendaut  In  apt  time  objected  to  this  rec- 
ord, but  it  waa  admitted  by  the  court 

W.  M.  Bond  and  S.  Q.  Ryan,  for  appellant 
Pruden  &  Prudeu,  a.  F.  Aydlett,  and  It.  1$. 
Smith,  for  appellee. 

MONTGOMERY,  J.  In  ber  complaint  the 
plaintiff  alleges  that  she  is  the  owner  in 
common  with  the  defendants  of  the  lands 
described  In  the  complaint,  her  alleged  In- 
terest being  one-half  of  the  whole;  and  this 
action  was  commenced  to  have  heradf  ad- 
judged the  owaer  of  her  one-half  Interest  in 
common,  and  that  the  lauds  may  be  sold  for 
a  diTlsloD  by  a  commissioner  appointed  by 
the  court  In  their  anawer  the  defmdants 
denied  the  claim  of  the  plaintiff,  and  also 
pleaded  the  statute  of  limitations  of  20  years' 
adverse  possession  under  known  and  visible 
lines  and  boundaries,  and  the  7-years  statute 
under  color  and  adverse  possession.  In  the 
trial  In  the  superior  court  up<m  the  contdu- 
slon  of  the  plaintiff's  evidence,  the  defend- 
ants moved  to  dismiss  the  action,  under 
chapter  109,  Acts  1897.  The  motion  was  al- 
lowed, and  from  the  order  the  plaintiff  ap- 
pealed to  this  court 

In  support  of  her  title  the  plaintiff  intro- 
duced a  duly-certlQed  copy  of  a  record  from 
the  Book  of  Wills  In  the  office  of  the  clerk 
of  the  superior  court  of  Gates  county,  con- 
taining the  will  of  H.  B.  Boscoe,  who  died  in 
Lafayette  county,  Miss.,  and  Its  probate, 
which  will  bad  been  filed  and  recorded  in 
the  clerk's  office  of  Gates  county,  under  sec- 
tion 2156  of  the  Code,  as  amended  by  chapter 
398  of  the  Laws  of  1SS5.  She  alao  hitrodn- 
ced  a  copy  of  the  will  and  probate  thereof 
certified  from  the  chancery  court  of  Lafay- 
ette county.  Miss.  The  plaintiff  then  Intro- 
duced a  deed  from  J.  R.  RIddIck  to  H.  & 
Roscoe,  her  deceased  husband,  and  S.  W. 
Worrell,  In  fee  shnple,  dated  Janu.iry  1,  185.1. 
to  the  land  described  In  allegatJon  IH  of  the 
complaint;  then  a  deed  dated  October  7. 
1865,  from  S.  W.  Worrell  to  Bond.  Brady. 
Roberts  &  Wiley,  purporting  to  convey  the 
whole  of  the  laud  in  fee;  and  then  successive 
deeds  from  these  last  grantees  and  their  gran- 
tees to  the  defendants.  The  plaintiff  further 
Introduced  in  evidence  sections  3,  4,  and  5 
of  the  complaint  which  set  out  the  owner- 
ship in  common  of  the  lands  described  there- 
in between  the  plaintiff  and  defendants  in 
the  proportion  of  one  half  to  the  plaintiff 
and  the  other  half  to  the  defendanta,  and 
then  the  deeds  under  which  the  defendants 
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claim  tbe  entire  IntereM  In  the  lands,  and  the 
entry  of  tbe  defendants  tiiereon;  and  also 
section  8  of  tbe  answer  Is  hitrodnced,  In 
wblch  it  Is  admitted  that  the  defendants 
bare  entered  upon  the  lands  conveyed  to  tbem 
under  the  deeds  set  out  In  section  S  of  the 
complaint 

Upon  tbe  argument  here  the  coimsel  of  de- 
fendants Insisted  that  tbe  question  of  com- 
petoicy  of  a  part  of  the  erldenee  which  bis 
honor  received  was  a  matter  for  tbe  con- 
sideration of  this  court,  obJecUott  baring 
been  made  to  Its  admission  In  the  court  be- 
low; but  we  think  that  the  motion  made  by 
the  defendant  was,  So  far  as  the  competency 
of  the  eTldence  is  concerned,  substantially  a 
demurrer  to  the  evidence,  and  that  all  ob- 
jection to  Its  competency  was  waived  by  the 
motion.  A  demurrer  to  the  evidence  admits 
as  true  all  that  the  evidence  tends  to  prove. 
Hygienic  Plate  Ice-Mfg.  Co.  v.  Raleigh  &  G. 
R.  Co.,  122  N.  a  881,  29  S.  B.  075;  Baze- 
more  v.  Mountain,  121  N.  a  SO,  28  S.  E.  17; 
Whitley  v.  Raflway  Co..  122  N.  C.  087,  29 
S.  K.  783.  But  the  defendants*  counsel  In 
slsted  that  If  they  were  In  error  as  to  that 
position,  and  that  their  motion  to  dismiss 
was  a  waiver  of  all  objection  to  the  evidence 
received  by  the  court  below,  yet  the  certifi- 
cate of  probate  of  the  will  by  the  dark  of  the 
conrt  of  chancery  of  I^fayette  county.  Miss., 
did  not  show  affirmatively  that  the  will  was 
executed  according  to  the  laws  of  Nora 
Carolina,  and,  therefore,  that  tbe  lands  sit- 
uated In  Xorth  Carolina  did  not  pass  to  the 
plalntift  under  the  wlU.  To  an  understand- 
ing of  this  contention,  It  becomes  necessary 
to  examine  tbe  proceedings  of  tbe  Mississippi 
court  In  reference  to  tbe  probate  of  the  wlU. 
The  record  of  that  court  was  properly  certi- 
fied, and,  from  It,  tt  appears  that  the  will 
was  subscribed  by  two  witnesses;  that  the 
witnesses  subscribed  In  the  presence  of  tbe 
testator,  and  at  bis  request;  that  the  testator 
at  the  time  of  bis  signing  the  will  was  of 
sound  and  disposing  memory;  and  that  he 
was  over  21  years  of  age.  Tbe  examination 
of  tbe  witnesses  to  the  will,  however,  was 
signed  and  certified  by  the  clerk  separately 
from  the  certificate  of  probate  made  by  tbe 
clerk;  and  on  tiiat  account  tbe  defendants 
contend  that  our  statute  (Code.  |  2149), 
which  provides  that  the  certificate  of  probate 
shall  embody  tiie  substance  of  the  proote  and 
examination,  was  not  compiled  with.  Tbe  ex- 
amination of  the  witnesses  containing  the  es- 
sentials, according  to  the  laws  of  North  Caro- 
lina, for  tiie  order  of  probate  of  the  will,  was 
of  the  same  date  and  In  the  same  proceeding 
BB  the  c«tlflcate  of  probate,  and  the  certifi- 
cate of  probate  set  forth  that  the  will  had 
been  du^  proved  ai  requiPed  by  law.  We 
think  that  the  certificate  of  the  clerk  was 
sufficient;  for  It  referred  to  the  proof  of  the 
will  alrcAdT  made  bi  the  proceedings  oC  the 
probate.  But  the  defendants  further  Insist 
that  tbe  certificate  of  the  officer  to  the  rec- 


ord of  the  proceedings  did  not  refer  to  aay- 
thtag  but  the  wfil  and  tbe  certificate  of  pro- 
bate; that  It  did  not  embrace  the  examina- 
tion of  the  witnesses.  That  point  is  not  di- 
rectly presented  by  tbe  appeal,  for  the  record 
—the  whole  record— Is  In  evidence,  and  wltii- 
ont  objection,  so  far  as  tbe  appeal  Is  con- 
cerned, and  It  embrajCes  the  examination  of 
the  witnesses  to  the  wfil.  However,  we 
might  as  wtil  say  that  we  think  the  certifi- 
cate of  probate  refen  to  the  certified  exam- 
inations of  the  witnesses,  and  that  tbe  whole 
forms  one  transaction.  The  exceptions  were 
not  by  any  means  frivolous.  They  were 
urged  by  counsel,  learned  In  tbe  law,  with 
seal;  but  we  cannot  concur  hi  their  view  of 
tbe  matter. 

Tbe  probate  of  tbe  will,  then,  being- suffi- 
cient to  pass  the  property,  that  part  of  the 
case  being  treated  as  upon  demurrer  to  the 
evld^ce.  we  are  brought  to  the  consideration 
of  tiie  other  branch  of  the  cbbb.  The  i^ln- 
tllTs  evidence  showed  that  her  devisor  and 
S.  W.  Worrell  had  been  tenants  hi  common 
of  tbe  lands,  and  that  tbe  defendant,  at  tbe 
time  of  the  trial  and  before,  was  In  posses- 
sion ot  the  same,  claiming  by  deeds  purport- 
ing to  convey  the  whole  .  from  successive 
grantees  of  Worrell.  Now,  the  contention  of 
the  defendant  Is  that,  as  the  plaintiff  proved 
oil  the  trial  that  tbe  defendant  wait  Into 
possession  of  the  lands  under  deeds  purport- 
ing to  convey  tbe  whole  Interest,  the  pre- 
sumption (Code,  S  146*)  that  she  bad  been  In 
possession  within  20  years  before  the  bring- 
ing of  this  action  (she  having  shown  the  legal 
title  hi  her  to  her  interest)  had  been  rebut- 
ted, and,  further,  that  from  the  plaintUTs 
evidence  the  presumption  arose  that  the  de- 
fendant's possession  became  adverse,  and  be- 
gan from  1866,  the  date  of  tbe  execution  of 
the  first  deed  conveying  the  entire  estete, 
and  that  It  was  incumbent  on  the  i^lntiff  to 
show  p08sessl<m  In  herself,  or  some  one 
from  whom  she  claimed,  within  20  years  be- 
fore the  commencement  of  the  action.  How- 
ever plausible  this  contention  may  appear.  It 
cannot  be  sustained  upon  reason,  or  under 
the  decisions  of  this  court  There  had  been 
a  tenancy  In  common  at  one  time  between 
the  plaintiff's  devisor  and  Worrell,  from 
whom,  through  succ^Ive  conveyances,  the 
defendant  claims,  and  tbe  plalntHTs  evidence 
did  not  show  any  adverse  possession  on  the 
part  of  the  defendant  tt  only  went  to  prove 
entry  by  the  defendant  on  the  land.  Section 
5  at  the  complaint  and  section  8  of  tbe  an- 
swer, put  In  evidence  tbe  plaintiff.  Tbe 
possession  of  one  tenant  In  common  Is,  in 
law,  tbe  possession  of  all.  CJovIngton  t. 
Stewart,  77  N.  0.  150;  Neely  v.  Neely,  79  N. 
G.  And  the  rule  Is  the  same  when  one 
enters  to  whom  a  tenant  In  common  has  by 
deed  attempted  to  convey  tbe  whole  land. 
In  the  case  of  Ward  v.  Farmer,  92  N.  0.  93, 
.the  court  said:  "In  the  more  recent  Mse  of 
Caldwell  r.  Neely,  SI  N.  a  114,  where  fbere 
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were  two  tenant!  In  common,  and  one  of 
fhem  undertook  to  convey  the  whole  tract 
and  a  fall  estate  therein  to  the  defendant, 
and  he  took  poeseulon  Immediately,  and 
claimed  to  be  absolute  owner,  It  was  held 
that  the  ouster  of  one  tenant  In  common  by 
another  will  not  be  presumed  from  an  ex- 
clusive use  of  the  common  property  and  the 
appropriation  of  its  profits  to  himself  for  a 
less  period  thau  twenty  years;  and  the  re- 
sult Is  not  changed  when  one  enters  to 
whom  a  tenant  In  common  has  by  deed  at- 
tempted to  convey  the  entire  tract"  To  the 
same  eifect  are  the  cases  of  Page  v.  Branch, 
97  K.  C.  97, 1  S.  E.  025;  Ferguson  v.  Wright, 
113  X.  a  5ST,  18  S.  E.  691. 

There  was  error  in  the  order  dismissing  the 
action.  New  trial. 


REDDITT  V.  SINGER  MFG.  CO. 

(Supreme  Court  of  North  Oarolina.   March  7, 
1809.) 

CORrORl.TIONS— TORTB  OP  AOBNTS. 

Where  a  corporation  authorizes  its  state 
agent  to  make  a  settlement  with  a  snbagent,  it 
is  not  liable  to  the  latter  for  Blanderous  state- 
mentfl  made  by  the  former  pending  the  settle- 
ment, in  the  absence  of  evidence  that  the  cor- 
poration expressly  or  impliedly  authorized  the 
stntements,  or  ratified  them. 

Appeal  from  superior  court,  Pamlico  coun- 
ty; Hoke,  Judge. 

Action  by  W.  A.  Redditt  against  the  Singer 
Manufacturing  Company.  From  a  judgment 
for  plalntltr,  defendant  appeals.  Error. 

Osborne,  Maxwell  &  Keerans  and  D.  L. 
Ward,  for  appellant  Shepherd  &  Bnsbee, 
for  appellee. 

FAZRGLOTH,  C.  J.  The  defendant  la  a 
corporation  in  the  state  of  TIrgtnto,  manufac- 
turing sewing  machines,  and  has  a  stete 
agent  and  subagents  In  North  Carolina,  and 
tiie  plalntiflt  was  one  of  the  agents  for  sell- 
ing the  machines.  The  defendant's  state 
agent  was  directed  by  the  defendant  to  take 
poaaeaslon  of  the  machines  in  plalnticr's 
bands,  and  to  have  a  settlement  with  plain- 
tiff, and  collect  the  amount  due  by  plaintiff 
.for  machines  already  sold.  Ulie  agent 
broaght  an  action  of  claim  and  delivery  for 
the  machines,  and  they  were  delivered;  and, 
pending  negotiations  In  maldug  the  settle- 
ment, the  plaintiff  alleges  that  said  agent  used 
and  uttered  slanderous  words  of  and  con- 
cerning the  plaintiff;  and  he  Institutes  this 
action  for  damages,  against  the  defendant 
corporation,  resultiog  from  the  utterance  of 
such  alanderous  words  by  said  agent  There 
is  no  allegation  nor  any  proof  that  said  slan- 
derous words  were  spoken  by  the  authority 
or  consent  of  the  defendant,  or  that  they 
have  been  ratified.  At  the  close  of  the  plain- 
tiff's evidence,  the  defendant  demurred,  and 


made  a  motion  to  dismiss  the  action,  on  the 
ground  that  the  defendant  is  not  liable  for 
damages  for  the  alleged  alanderons  words  of 
Its  agent  The  motion  was  refused,  and  ex- 
ception entered. 

The  court  charged  the  jury  that  "a  cor- 
poration Is  responsible  for  slanderous  words 
uttered  by  Its  agent  in  the  course  and  scope 
of  such  agenfs  employment  and  in  aid  of 
the  company's  Interest"  Exception.  This 
charge  presents  the  decisive  question  In  this 
case.  An  examination  In  detail  of  the  nu- 
merous authorities  and  decisions  would  be  a 
tedlons  nnderteking,  and  It  may  be  i;pmarlud 
that  ft  careful  examination  Into  the  facte  in 
each  would  reconcile  many  apparent  con- 
flicts. It  Is  a  fundamental  principle  that  the 
law  shall  fit  tlie  fadts  in  every  case.  A  few 
general  propositions  m&y  be  steted:  (1)  That 
a  corporation,  contrary  to  the  early  cases,  is 
now  liable  to  civil  and  criminal  actions  un- 
der the  same  conditions  aud  circumstances 
as  natural  persons  are.  (2)  That,  as  a  cor- 
poration must  do  business  through  agencies. 
It  Is  liable  for  the  misconduct  of  its  agents,  in 
the  line  of  their  duty,  if  they  act  under  the  ex 
press  or  Implied  authority  of  the  company,  or 
their  tortious  acte,  are  ratified,  as  by  taking 
the  benefits  of  such  misconduct.  (3)  That  when 
liability  Is  established,  and  the  (Arcumstan- 
ces  are  aggravating  or  malldous,  the  com- 
pany is  subject  to  ptmlUre  damages  on  the 
same  principle  that  natural  persons  are. 
From  our  examination,  we  think  that  in  a 
vast  majority  of  the  cases  the  principle  is 
recognized  tliat  in  some  way  the  company 
must  authorize  or  approve  ttie  tortious  act  of 
its  agent,  and  that  It  would  be  unreasonable 
to  hold  the  company  liable  on  a  liare  pre- 
sumption. In  the  absence  of  allegation  or  any 
proof  of  authority-  or  ratification.  If  A.  sends 
his  ^rvaut  dgwn  town  to  purchase  goods, 
and,  in  the  act  of  purchasing,  the  servant 
should  slander  by  Tnirds  or  assault  the  mer- 
chant it  would  be  a  violent  presumption  that 
the  master  approved  or  had  authorised  such 
misconduct  and  it  would  be  unreasonable  to 
bold  him  responsible  without  sometfalns  in- 
dicating his  approval.  The  principle  which 
we  approve  is  well  stated  in  State  Mor^ 
rlB  &  E.  R.  Co.,  23  N.  3.  Law,  3G9:  "If  a  coi" 
poratlon  has  itself  do  hands  with  which  to 
strike,  it  may  employ  the  liands  of  others; 
nnd  It  Is  now  perfectiy  wdil  setiled,  contrary 
to  the  ancient  authorities,  that  a  corporation 
is  liable  dvUiter  for  all  torts  committed  by 
its  servante  or  agente  by  authority  of  the 
corporation,  express  or  Implied.  •  •  • 
The  result  of  the  modern  cases  Is  that  a  cor- 
poration Is  liable  civlliter  for  torts  committed 
by  Ite  servante  or  agents,  precisely  as  a  nat- 
ural person,  and  that  It  Is  liable  as  a  natural 
person  for  the  acts  of  Ite  agents  done  by  Itc 
authority,  express  or  implied,  though  there 
be  neither  a  written  appointment  under 
seal,  nor  a  vote  of  the  corporation  constitut- 
ing the  agency  or  authorizing  the  act"  This 
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view  iB  dted  and  Rpproved  In  Railway  Co.  t. 
Harris,  122  U.  S.  OUS.  7  Sap.  Ct  1286.  and 
cases  referred  to.  Husser  t.  Railroad  Co.,  98 
N.  C.  34.  3  B.  E.  923.  was  on  demurrer,  and, 
looking  at  tbe  opinion  (not  tbe  official  sylla- 
bus), we  see  nothing  In  conflict  with  the  view 
we  are  taking.  In  some  respects  the  present 
case  Is  similar  to  Daniel  r.  Railroad  Co..  117 
N.  C.  u92,  23  S.  E.  327.  but  not  so  In  all  re- 
spects. That  was  an  action  against  a  com- 
mon carrier,  owing  Important  duties  to  tbe 
public,  subject  to  tbe  demands  of  the  pub- 
lic, within  tbe  range  of  its  chartered  duties; 
and  the  defendant  was  held  to  a  strict  dis- 
charge 9t  its  duties  as  such  carrier,  on  the 
ground  of  public  policy.  In  the  present  case 
tbe  defendant  Is  a  private  corporation,  owing 
no  du^  to  the  public,  on  whom  tbe  puUlc 
can  make  no  demand.  It  may  make  and  sell 
machines  at  its  own  will  and  pleasure.  The 
pnbllc  bas  and  feels  no  more  Int^est  In  the 
manner  of  lis  business  transactions  than  iu 
that  of  any  other  individual  business  enter- 
prise. We  think  thwe  was  error  in  law.  and 
tbls  makM  any  farther  discussion  unneces- 
sary. Error. 

DOUGLAS.  J.  (ooncorring).  While  I  con- 
cur In  the  Judgment  of  tbe  court,  I  cannot 
concur  in  tbe  possible  Inference  that  a  pri- 
vate coriwratlon  cannot  be  gnUty  of  Ubd; 
nor  do  I  see  any  material  difference  In  that 
respect  between  a  private  and  quasi  public 
corporation.  It  Is  true,  tbe  lattw  owes  to  tbe 
public  certain  special  duties,  such,  for  In- 
stance, as  tbe  protection  of  Its  passuigers 
by  a  common  carrier;  but  these  duties  and 
consequent  liabllitiM  come  under  an  entire- 
ly different  principle.  I  think  tbls  distinc- 
tion Is  clearly  drawn,  and  the  essential  prln- 
dplea  fully  recognised.  In  Ilussey  v.  Rail- 
road Co.,  98  X.  C.  34.  3  S.  E.  923,  and  In 
White  V.  Railroad  Co.,  115  N.  C.  (131.  USa  20 
S.  E.  191.  The  citation  in  tbe  opinion  of  the 
court  from  State  v.  Morris  &  E.  R.  Co.,  23 
N.  J.  Law,  cited  with  approval  in  Rail- 
way Co.  v.  Harris,  122  U.  S.  597.  006,  7  Sup. 
Ct.  1280,  Hussey  v.  Railroad  Co..  supra,  and 
White  T.  Railroad  Co..  supra,  lays  down  the 
general  prlndple,  applicable  to  all  corpora- 
tions, that  a  corporation  Is  civilly  liable,  pre- 
cisely aa  a  natural  peraon,  for  torts  (>oiuiult- 
ted  by  its  servants  or  agents  by  Its  authority, 
express  or  Implied.  It  seems  to  me  there 
must  be,  at  least,  Implied  authority  for  all 
acts  done  by  an  agent  "witbin  the  course  and 
scope  of  bis  employment."  For  this  reason 
I  am  not  prepared  to  sny  that  It  was  error 
In  tbe  court  below  to  charge  that  "a  corpora- 
tion is  respouslble  for  slanderous  words  ut- 
tered by  its  agent  in  tbe  course  and  scope  of 
such  agent's  employment,  and  in  aid  of  tbe 
company's  Interest."  I  see  no  error  In  It  as 
ftr  as  It  goes.  If  a  corporation  or  Individual 
should  place  In  the  hands  of  an  agent  a  claim 
for  ■  collection,  with  a  false  statement  show- 
ing the  alibied  debtor  guilty  of  embesale- 


ment,  and  such  agent  should,  on  tbe  author- 
ity of  aucb  statement,  charge  the  debtor  with 
felon}',  I  do  not  see  why  tbe  principal  should 
not  be  liable.  Again,  if  tbe  corporation 
should  place  in  the  hands  of  Its  agent  a  claim, 
with  Instructions  to  enforce  its  payment  by 
threats  of  crlijiinal  prosecution.  I  think  It 
would  be  liable  for  false  accusations  made 
by  its  agent  in  pursuance  of  such  Instruc- 
tions. Of  course,  in  both  instances  this  view 
Is  based  upon  tbe  general  liability  of  the  cor^ 
poratlon,  regardless  of  Its  right  of  possible 
Justification.  Under  all  the  (^rcumstances  of 
this  case,  which  it  la  unnecessary  for  me  to 
review  at  length  In  a  concurring  opinion.  I 
assent  to  a  new  trial,  when  the  facts  can  be 
more  fully  developed,  and  the  law.  perhaps, 
more  clearly  applied;  but  I  do  not  wish  to  be 
bound  by  an  apparent  concurrence  In  prin- 
ciples that  do  not  meet  my  appr,oval. 

CLARK  and  MONTGOMERY,  JJ.,  concur 
In  tbe  concurrtng  opinion  of  DOUGLAS.  J. 


Ex  parte  BEGKWITH  et  aL 

(Supreme  Court  of  North  Carolina.    March  7, 
1899.) 

Costs— WiTN BBS'  Pees— Qi'estconb  or  Pact. 

Code,  f  1370,  provides  that  "the  party  cast 
shall  not  be  obliged  to  pny  for  more  than  two 
witnesses  to  prove  a  slnicle  fact."  Bttd,  that 
when  a  question  of  fact— ns  a  question  of  the 
value  of  land— involves  several  single  facts, 
which  must  be  proverl  before  the  ultimate  fact 
can  be  intelllKently  found,  a  party  may  t>e  al- 
lowed two  witnesses  to  prove  each  single  fact, 
if -necessary. 

Appeal  from  superior  court.  Johnston  coun- 
ty; Timberlalte,  Judge. 

Proceeding  by  B.  C.  Beckwlth  and  othei-s 
for  partition.  A  decree  wsj*  rendered  and 
costs  were  taxed,  and  from  an  order  denying 
a  motion  to  retax  the  costs  B.  C.  Beckwlth 
and  certain  others  appeal.  Affirmed. 

B.  C.  Beckwlth.  for  appellants.  Simmons, 
Fon  ft  Ward,  for  appellees. 

MUNaOOMERr.  J.  This  was  a  special 
proceeding  ex.  parte  commenced  In  tbe  su- 
perior court  of  Johnston  county  for  the  pur- 
pose of  iiaving  partition  made  of  certain  lands 
among  the  petitioners  according  to  their  sev- 
eral Interests.  The  exceptUms  of  the  appel- 
lants to  the  report  of  the  conunlsMoners  for 
alleged  unfairness  In  the  partition  and  In- 
equality in  tbe  shares  were  not  sustained  by 
the  clerk.  The  report  was  oonOrmed,  and  thb 
exceptants  ^pealed  from  the  clerk's  decision 
to  the  Judge  of  tbe  superior  court.  At  tbe 
request  of  the  appellants,  the  other  petition- 
ers In  the  original  proceeding  making  no  ob- 
jection, tbe  Judge  ordered  the  proceeding  to 
be  docketed  on  the  trial  docket  df  Johnston 
superior  court,  for  the  purpose  of  having  as- 
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certalned  by  the  verdict  of  a  jnry  whether 
the  share  allotted  io  the  appellants  was  their 
full  share  In  ralne  of  the  lands  described  In 
the  partition.  Upon  the  eyidence  oflfered  the 
Jury  found  the  question  submitted  to  them  In 
the  affirmatire,  and  the  court  taxed  the  ap- 
pellants with  all  of  the  costs  arising  out  of 
their  exceptions  to  the  report  of  the  second 
set  of  commissioners.  The  appellants,  at  a 
subse<iiieDt  term  of  the  court,  made  a  mo- 
tion to  retax  the  bill  of  costs,  the  clerli  hav- 
ing made  It  out  according  to  the  directions  of 
the  court.  The  basis  of  the  motion  was  the 
allegation  that  all  of  the  witnesses  of  the  ap- 
pellees were  subpoenaed  to  give  testimony  on 
a  single  point,— the  value  of  the  lota  of  land, 
—and  that,  therefore,  no  more  than  two  wit- 
nesses could  be  allowed  to  prove  against  the 
appellants  under  section  1870  of  the  Code. 
The  motion  was  heard  and  overruled  by  the 
court,  and  the  bill  of  costs  as  made  out  was 
approved  and  confirmed.  In  the  order  to  that 
effect  It  was  stated  by  bis  honor  that  do  great- 
er number  of  witnesses  were  examined  by  the 
appellees  than  were  necessary,  and  that  such 
of  them  as  were  not  examined  were  sworn, 
and  tendered  to  the  appellants.  The  con- 
struction of  the  proviso  of  section  1370  of  the 
Code,  which  Is  In  the  following  language: 
"Provided  that  the  party  cast  shall  not  be 
obliged  to  pay  for  more  than  two  witnesses  to 
prove  a  single  fact,"  Is  the  matter  before  us 
for  decision;  and'  first  it  Is  In  place  to  say 
that  the  matter  which  was  carried  before  the 
Judge  in  chambers  on  the  ap[>eal  from  the 
clerk  was  not  such  an  Issue  of  fact  as  Is  re- 
ferred to  In  section  256  of  the  Code,  but  was 
a  question  of  fact,  and  therefore  that  the  ver- 
dict of  the  Jury  was  simply  a  method  of  tJe- 
termlning'a  question  of  fact  which  the  Judge 
had  adopted  by  an  order  made  at  chambers  at 
the  request  of  the  appellants,  and  without  ob- 
jection on  the  part  of  the  appellees.  There 
were  no  Issues  of  any  kind  raised  by  the 
pleadings,  for  they  were  ex  parte,  as  we  have 
said.  The  same  relief  was  demanded,  and 
the  matter  of  the  fairness  of  the  partition 
made  by  the  commissioners  was  a  question  of 
fact  to  be  In  the  first  Instance  decided  by  the 
clerk,  subject  to  review  by  the  Judge,  on  ap- 
peal from  the  clerk,  under  the  first  part  of 
section  266  of  the  Code.  Ledbetter  v.  Pinner. . 
120  N.  C.  455,  27  S.  E.  123.  The  matter,  then, 
which  was  submitted  to  the  Jury  was  of 
broader  scope  than  the  finding  by  them  of  a 
single  Isolated  fact.  There  were  three  tracts 
of  land  and  two  town  lots,  the  subject  of  the 
partition,  and  to  arrive  at  the  value  of  the 
share  allotted  to  the  appellants  the  value  of 
each  tract  and  lot  bad  to  be  ascertained  upon 
evidence  adduced  for  that  purpose.  In  such 
an  Investigation  a  multlplldty  of  single  facts 
might  be  necessary  to  be  proved,  and  on  the 
Investigation  In  this  matter  It  appears  from 
the  case  on  appeal  that  the  appellees,  In  reply 
to  the  testimony  of  the  witnesses  for  the  ap- 
pellaata,  oSe'ed  evidence  at  to  each  and  every 


tract  of  land,  as  to  the  timber,  btdldings. 
rental  value,  and  prospective  value  of  the 
town  lots.  The  evidence  under  each  one  of 
these  ^eada  was  material  matter  to  be  gone 
Into  before  a  correct  conclusion  could  be  ar- 
rived at  by  the  Jury  as  to  the  value  of  the 
appellauts'  share.  His  honor  having  certified 
in  his  orj^er  overruling  the  motion  to  retax 
the  costs  that  the  witnesses  examined  and 
those  tendered  by  the  appellees  were  no  great- 
er in  number  than  were  necessary  for  the  pur- 
poses of  the  trial,  and  Che  examination  ap- 
pearing from  the  record  to  have  extended  Into 
various  matters  of  sln^e  facts,  afi  material 
to  the  question  at  Issue,  we  are  of  the  opinion 
that  under  the  statute  (Code,  fi  1370)  the  ap- 
pellees ought  to  be  allowed  against  the  ap- 
pellants as  many  as  two  witnesses  introduced 
to  prove  each  alngle  fact  necessary  to  give  to 
the  Jury  such  Information  as  would  enable 
them  intelligently  to  answer  the  question  snb- 
mitted  to  them  for  their  determination.  No 
more  than  that  number  appear  to  have  been 
subpoenaed  by  the  appellees.  Of  course,  the 
trial  Judge  will  always  see  to  It  that  such  evi- 
dence Is  not  Introduced  for  merely  cumulatiTe 
effect,  and  for  the  oppression  of  the  party 
cast.  It  Is  In  bis  power,  and  always  has  been. 
In  Judicial  proceedings  In  this  state  to  see-to 
It  that  no  oppression  in  the  way  of  excessive 
cost  bills  is  practiced  by  successful  litigants 
upon  the  party  cast  We  can  find  no  direct 
authority  In  our  reports  as  applicable  to  the 
facts  In  this  case.  In  connection  wltb  the 
matter,  however,  the  caaes  of  Wootey  v.  Rob- 
inson, 52  N.  C.  80,  and  Holmes  v.  Johnson, 
3S  N.  0.  55,  may  be  read  with  interest  as 
having  an  indirect  bearing.  We  fed  it  neces- 
sary to  say  that  we  cannot  commend  the 
Course  of  hie  honor  In  calling  In  the  aid  of  a 
Jury  to  decide  a  question  which  he,  by  law. 
was  required  to  decide  himself;  and  we  mast 
think  that  there  were  strong  reasons  which 
Induced  him  to  make  such  a  departure  from 
the  usual  coarse  of  practice,  although  they  do 
not  aiipear  of  racord.  AlDnned. 


STRATFORD  v.  CITY  OF  GREENSBORO 

et  al. 

(Supreme  Court  of  North  Carolina.   Harcli  7, 

1899.) 

Emixkst  Domais — PiBMc  Ube—Necrbsftt — Ita- 

ViBW  or  DSTBttHINATlON  Bf  Mu NICIPAU TV— JU- 
KI SDICTIOX—PaBSOrit  EXTlTLBn  TO  8us — FraDOu 

1.  Property  taken  for  the  laying  ont  or  alter- 
ing of  a  street  is  not  taken  for  a  private  ose 
merely  because  an  individual  contrlbatea  to  the 
cost  of  the  improvement. 

2.  Courts  have  no  jurisdiction  to  review  the 
determination  of  a  municipality  that  the  a|^ 
propriation  of  property  for  a  public  use  U  ex- 
pedient or  necessary,  the  qaestion  bdn;  politi- 
cal. 

8.  The  determination  of  a  municipality  that 
the  ose  to  which  it  is  attemptiuK  to  approb- 
ate private  property  In  public  is  subject  to  re- 
view by  the  courts,  the  question  bang  a  fu- 
dicial  one. 
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4.  The  right  to  object  that  an  appropriation 
of  prWate  property  by  a  manicipality  ia  not  for 
a  public  aae  is  not  confined  to  the  owner  of  the 
property  attempted  to  be  appropriated,  bnt  any 
taxpayer  of  the  manicipality.  subject  to  assess- 
ment for  the  cost  of  such  taking,  may  make 
the  objection. 

5.  An  appropriation  of  property  for  a  private 
use  by  a  municipality  may  be  restrained, 
thoQRh  there  be  no  fraud. 

6.  Where  the  snbstantiai  benefit  from  the  ap- 
propriation of  lands  by  a  city  nnder  the  rlgnt 
of  eminent  domain  la  for  a  priTate  indlTidual, 
and  the  benefit  to  the  dty  is  only  incidental, 
and  purely  prospective,  the  nae  ia  not  pabUc. 

Appeal  from  superior  court,  Guilford  coozity; 
Robinson,  Judge. 

Action  by  W.  O.  Stratford  agalnat  the  city 
of  Greensboro  and  another  tor  Injunction. 
There  was  a  J  advent  tor  defendants,  and 
plaintiff  appeals.  Reversed. 

J.  T.  Morehead,  for  appellant  Bynum  Sc 
Taylor.  R.  R.  King,  and  Shaw  &  Sotles,  tor 
appellees. 

SIOXTGOMERY.  J.  At  the  time  of  the  com- 
mencement of  this  action  the  defendant  Cone 
was  the  owner  of  about  1,600  acres  of  -land 
(less  that  part  of  It  ^Ich  he  had  sold  to  the 
Cone  Export  &  Commission  Company  of  New 
York,  In  which  company  he  was  a  stockhold- 
er), situated  on  the  north  and  northeast  of  the 
city  of  Greensboro,  and  lying  partly  within 
the  corporate  limits  of  ttie  dty;  that  part  ly- 
ing within  the  city  limits  containing  between 
300  and  500  acres.  That  property  was  con- 
nected with  the  city  by  the  street.  Summit 
avenue.  On  the  21st  and  24th  days  of  Jana- 
ary,  1896,  the  board  of  aldermen  of  Greens- 
boro made  an  order  that  a  portion  of  Church 
street  be  widened,  and  then  extended  as  a 
new  street  from  Lindsay  street.  In  a  north- 
easterly direction,  to  -and  on  the  line  of  Sum- 
mit avenue,  and  then  over  said  avenue,  as  at 
first  laid  out,  to  the  corporate  limits  of  the 
city,  and  that  the  atrip  of  land  necessary  for 
the  street  be  condemned  according  to  law.  On 
the  7tb  of  February  following,  the  board  made 
an  order  providing  for  the  borrowing  of  a 
sum  of  money  not  exceeding  $16,000  for  the 
purpo$:e  of  opening  and  building  the  streets 
referred  to  In  the  orders  of  the  21st  and  24th 
days  of  January,  1896,  and  rearing  other 
streets,  and  other  pnbUc  Improvements  In  the 
city,  and  also  for  an  election  to  be  held  for 
the  purpose  of  snbmitting  the  question  of  the 
creation  of  the  debt  to  the  qualified  voters  of 
the  city.  The  plaintiff,  a  resident  and  tax- 
payer of  Greensboro,  brought  this  action  to 
liare  these  orders  made  by  the  tward  declared 
ultra  vires  and  void,  that  the  defendant  board 
of  aldermen  be  perpetually  enjoined  and  re- 
strained from  holding  the  dectlon  and  from 
opening  tbe  streets,  and  that  defendant  Cone 
tie  restrained  from  lending  to  his  co-defendant, 
the  city  of  GreensbOTO,  the  money  with  which 
to  grade  and  macadamize,  curb  and  bridge, 
tbe  street  to  be  called  "Summit  Avenue."  In 
tbe  complaint  the  plaintiff  alleged  that  Uie 


opening  and  making  of  the  new  street  and  tbe 
widening  of  Church  street  were  not  necessary 
and  not  required  ftir  the  public  use  of  the  city, 
but,  on  the  contrary,  that  they  were  to  be 
made  for  the  private  ose  and  benefit  of  defend- 
ant Cone,  that  sudi  tteneflts  as  might  accrue 
to  the  city  were  only  incidental,  and  tliat  tbe 
aldermen  had  entered  into  a  contract  with  de- 
fendant Cone  to  make  the  orders  concerning 
Uie  opening  of  the  streets,  by  which  many  pri- 
vate advantages  would  accrue  to  him,  upon  hia 
paying  to  the  owners  of  the  condemned  lands 
the  assessed  or  agreed  damages,  all  of  which 
are  set  oat  in  paragraph  5  of  the  complaint, 
whldi  Is  In  the  following  language:  "Tbat  in 
order  to  carry  out  his  wishes  of  Improving  bl8 
pn^rty  outlying  the  dty  limits,  and  other  per- 
sonal and  private  advantages  to  be  gained 
thereby,  he  and  hia  co-defendant,  tQe  dty  of 
Greensboro,  acting  through  Its  mayor  and  al- 
denqen,  have  entered  into  a  contract  in  which 
It  is  agreed  tliat  Cone  shall  pay  for  the  right 
of  way  over  the  land  of  the  property  h<dder8, 
except  that  of  the  First  Presbyterian  CSinrcb, 
over  which  said  proposed  Summit  avenue  will 
ran,  to  build  ten  honaes  (whether  cheap  cot- 
tages for  operatives,  or  other  kind  of  booses, 
the  plaintiff  does  not  know,  as  nothing  In  said 
contract  discloses)  on  hia  property  lying  with- 
in the  dty  Ihnlts,  and  to  move  to  Greensboro 
the  offices  of  tbe  Cone  Grport  &  Oommlssion 
Company,  a  foreign  corporation,  which  pays 
no  taxes  to  the  state,  county,  or  dty,  and  to 
lend  to  the  dty  money  sufficient  (at  6%  per 
annum,  payable  semiannually)  to  perform  Its 
part  of  the  contract;  and  the  d^'  Is  to  at 
once  grade  and  macadamize,  ditch  and  curb, 
said  atreet,  from  North  Kim  street  to  the  cor- 
porate limits,  and  to  balld  an  iron  bridge  over 
the  track  of  the  Southern  Railway,'  which  said 
atreet  crosses."  The  plaintiff  further  allied 
that  tbe  defendant  city  was  not  authorized  In 
law  to  take  the  property  of  its  citizens  for  pri- 
vate use,  although  by  such  a  course  Inddental 
b^efit  m\gbt  accroe  to  tbe  dty,  and  that  all  of 
tilie  acts  done  and  threatened  to  be  done  under 
the  orders  of  the  board  made  In  reference  to 
the  opening  and  widening  of  these  streets  were 
ultra  vires.  The  Judgment  prayed  tor  by 
plaintiff  was  that  the  allied  contract,  and 
tbe  action  of  tbe  board  In  condemning  the 
lands  for  the  new  street,  be  dedared  unlawful 
and  ultra  vires,  that  its  action  loolcing  to  the 
borrowing  of  money  from  Cone  for  the  pur- 
poses alleged  In  the  complaint  Is  anlawfol, 
and  that  defendants  be  restrained  from  fur- 
ther proceedings  In  the  matter.  In  their  sev- 
eral answers  the  defendants  aver  that  the  pro- 
ceedings of  tbe  board  were  In  good  taltb,  that 
the  opening  of  the  new  street  and  tbe  widen- 
ing of  Church  street  were  decessary  and  for 
the  public  benefit,  and  that  of  these  matters 
tbe  determination  of  the  board  was  final.  In 
the  answer  of  the  city,  however,  to  paragraph 
S  of  the  comidaint  the  contract  alleged  by  the 
plaintiff  as  having  been  made  between  the 
dty  and  Cone  is  doiled  out  and  out,  while 
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Oone  In  his  answer  avers  that  the  contract  was 
made  as  set  out  by  the  ^inttff  In  paragraph 
5  of  tbe  complaint,  and  that  he  was  ready  then 
to  comply  with  It  hi  every  respect  This  con- 
tradiction In  the  two  answers  Is  so  apparent 
as  to  Attract  attention.  If  It  w^s  the  only  fact 
connected  with  the  transaction  in  reference  to 
the  connection  Cbne  had  with  the  enterprlaa, 
Oie  contract  wonld  not  be  material.  There 
can  be  no  objection  to  the  cmtrlbutlns  of  an 
Indlrldnal  to  the  expense  of  laying  out  or 
altering  a  street,  nor  will  such  an  act  prove 
that  the  property  was  taken  for  the  accommo- 
dation of  private  Individuals,  and  not  for  pub- 
lic use.  If,  In  point  of  fact,  the  public  nece»> 
sity  and  convenience  requhre  the  Improvement 
of  a  atreet,  or  the  openli^  of  one,  It  can  make 
no  difference  who  pays  the  damages  of  con- 
demnation. It  might  be  that  a  party  contrib- 
uting a  part  or  the  whole  of  the  assessed  dam- 
ages In  the  condemnation  of  land  for  a  puUIc 
street,  when  the  public  necessity  requires  such 
street,  might  have  lands  adjacent  which  might 
be  Improved  by  the  opening  of  the  street;  and 
surely,  If  nothing  else  appeared.  It  would  not 
be  dther  Immoral  or  illegal  for  him  to  pay  the 
damages  growing  out  of  the  oondemnatlon  pro- 
ceedings. CUcago,  B.  &  Q.  R.  Oo.  v.  Olty  of 
Naperville  (IH.  Sup.)  48  N.  E.  335;  Parks  v. 
Boston.  8  Pick.  218.  But  the  contradiction  In 
the  answera  was  significant 

The  followhig  woe  the  Issues  submitted  to 
the  Jury:  "(1)  Was  the  resolution  passed  ^ 
the  board  of  aldomen  of  the  dty  of  (^ens- 
boro  at  Its  meeting  <m  the  21st  day  of  Jan- 
uary, 1800,  for  the  purpose  of  widening 
Church  8ti%et  and  opening  Summit  avenue, 
the  result  of  a  colorable  collusion  betweoi 
said  board  and  Oeesar  Gone  or  any  other 
perwm?  (2)  Has  said  street  been  opened?  (3) 
Has  the  money,  to  restrain  the  borrowing 
of  which  this  suit  was  Instituted,  been  bor^ 
rowed?"  The  idalntlff  excepted  to  Oie  issues. 
The  exception  to  the  first  issue  ought  to  have 
been  sustained.  It  was  framed  on  the  liew 
that  In  all  cases  whore  municipal  auttiorltlefl 
proceed  to  open  and  build  new  streets,  having 
authority  so  to  do  In  their  duurter  or  general 
law.  such  inweedlngs  cannot  be  made  the 
subject  at  Judicial  investigation,  except  In 
cases  of  actual  fraud.  That  Is  an  erroneous 
view  of  the  law  In  such  cases.  In  cases 
where  the  mnnlclpel  autliorltles  are  empow- 
ered by  the  general  law  or  by  their  charters, 
as  in  this  case,  to  open  up,  grade,  and  pave 
streets,  the  expediency  or  necessity  of  doing 
so,  and  the  power  of  exercising  the  right  of 
eminent  domain,  condemning  the  t^Ivate 
properly  df  the  dtlaoi  for  that  purpose,  are 
entlrdy  within  the  determination  of  the  cor- 
porate body,  and  their  action  Is  omduslve 
against  Judldsl  Interference,  since  such  a 
question  Is  not  Judicial;  It  la  political.  2 
Dm.  Mun.  Corp.  |  60a  "When  the  use  Is 
public  the  necessity  or  expediency  of  appro- 
[Hlatlng  any  particular  lunperty  Is  not  a  su1>> 
Ject  of  Judicial  cognisance."    Lewis,  Em, 


Dom.  I  238;  Boom  Co.  v.  Patterson,  08  U.  S. 
408;  Brodnax  v.  Utoum,  t!4  N.  C.  244;  Vaughn 
V.  Commissioners,  117  X.  C.  434,  23  a  E.  354. 
It  Is  also  true  that  mtmi:-]p.)l  authorities, 
when  lawfully  exerdslng  the  power  of  con- 
demning private  lands  for  the  public  me.  do 
and  most  determine.  In  the  first  Instance, 
that  the  use  to  wh'ch  they  Intend  the  land  Is 
a  poUtc  use.  But  that  decision  Is  not  con- 
clusive.  But  wheOier  the  use  of  the  proper^ 
ty  which  the  ddegated  legislative  authority 
'  has  declared  to  be  a  public  use  be  audk  a 
I  use  as  would  sustahi  the  authorities  In  tak- 
;  Ing,  agahist  the  will  of  the  owner,  bla  iKop- 
I  erty,  Is  a  Judicial  question.   If  the  taldng  be 
In  fact  for  the  purposes  of  private  use,— If 
the  basis  of  condemi:a!lon  be  the  benefit  of 
an  Individual,  and  not  the  public  intemt  and 
convenlmce,— the  courts  cannot  be  condnded 
hy  the  action  of  legislative  aatboilty  from 
ezendring  Jurisdiction  in  determining  wheth- 
I  er  the  use  Is  a  public  use,  or  one  tar  private 
'  gain  and  advantage.    2  Dill.  Mna  Oorp.  | 
I  000;  Call  t.  Town  of  WOkesboro,  115  N.  C 
I  337.  20  S.  EL  468.   "All  the  conrts^  we  believe. 
I  concur  In  holding  that  whether  a  parttcnilar 
'  uae  Is  public  or  not,  within  the  meanli^  of 
the  consUtutton,  is  a  question  for  the  Judicia- 
ry."  I^wis,  Em.  Dom.  I  158;  COoley.  Tax'n, 
110,  120;  aee  v.  Sanders,  74  Mich.  6B2.  42 
N.  W.  1B4. 

But  the  defendants  contend  that,  even  if 
the  question  whether  the  use  for  which  pri- 
vate prtqperty  has  been  taken  is  a  public  use  la 
a  matter  for  Judicial  determination,  tlie  plain- 
tiff is  not  the  proper  person  to  raise  that  ques- 
tion, for  the  reason  that  he  waa  not  the  owner 
of  any  part  of  the  land  taken  bythe  defendant 
corporation  lu  the  opening  of  the  streets,  and 
therefore  he  lias  suffered  no  tQjnry  on  ac- 
count of  that  {Huceeding.  It  Is  certain,  how- 
evw,  that  In  c-asss  where  the  board  of  alder- 
men of  a  town  or  dty  have  taken  private 
property  for  private  use  under  the  dalni  of 
exerdslng  the  right  of  eminent  domain  for 
the  public  use.  a  resident  taxpayer  may  have 
his  remedy  in  ihe  courts  against  the  proceed- 
ings, and  may  have  them  declared  ultra  vires 
and  void,  thereby  saving  himsalf  from  the 
Imposition  of  unjust  and  unlawful  taxes  tbat 
would  be  required  to  meet  the  expaues  ot 
such  unlawful  proceedings.  If  such  rights 
were  denied  to  exist  against  munldpal  cor- 
porations, then  taxpayers  and  property  own- 
ers who  bear  the  burdens  of  governmrait 
wonld  not  only  be  without  remedy,  but  be 
liable  to  be  plundered  whenever  Irresponsible 
num  might  get  Into  the  control  of  the  govern- 
ment of  towns  and  cities.  In  Crampton  v. 
Zabriskle,  101  D.  S.  601.  Mr.  Justice  FIdd 
said.  In  delivering  the  opinion  of  tiie  court, 
that:  "Of  tbe  right  of  reslQent  taxpayers  to 
Invoke  the  interposition  of  a  court  of  equity 
to  prevent  an  Illegal  disposition  of  the  mon- 
eys of  the  county,— of  the  lUegal  creation  of  a 
debt  which  they.  In  common  with  other  prop- 
er^ boldws  of  tlie  county,  may  otborwlae  be 
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compelled  to  pay.— tliere  Is  at  this  day  no  seri- 
ous question.  The  right  has  been  recognised 
by  tbe  state  courts  In  numerous  cases,  and 
from  the  nature  of  the  powers  exercised  by 
municipal  corporations,  the  great  danger  of 
their  abuse,  ana  the  necessity  of  prompt  ac- 
tion to  prevent  Irremediable  injuries.  It  would 
be  «DlnentIy  proper  for  courts  of  equity  to 
Interfere,  upon  the  application  of  the  tax- 
payers of  the  county,  to  prevent  the  consum- 
maEion  of  a  wrong,  when  the  officers  of  these 
corporations  assume,  in  excess  of  their  pow- 
ers, to  create  burdens  upon  property  holders. 
Certainly,  in  the  sbsence  of  legislation  re- 
Btrloting  the  right  to  Interfere  to  such  cases 
to  public  officers  of  the  state  or  the  county, 
there  would  seem  to  Iw  no  substantial  reason 
why  a  bill  by  or  on  behalf  of  Individual  tax- 
payers should  not  be  entertained  to  prevent 
the  misuse  of  corporate  power.  •  •  Id 
ilayor.  etc.,  v.  GiU,  31  Md.  875,  It  was  held 
that  resident  taxpayers  could  restrain  the  cor- 
poration and  its  officers  from  taking  st^  to 
carry  out  a  city  ordinance  creating  a  debt  and 
a  violation  of  the  constitution. 

In  the  case  before  us,  tbe  main  question 
raised  by  the  pleadings  was  whether  the  use 
to  which  the  new  street  and  Improvements 
were  to  be  devoted  was  a  public  use.  It  was 
not  necessary  on  the  part  of  the  plaintiff  to 
allege  or  prove  actual  fraud  in  the  transac- 
tion. If  the  substantial  beneflt  w^aa  for  the 
defendant  Cone  as  an  Indlrtdual,  and  the  ben- 
efit to  the  city  only  Incidental  and  purely 
prospective,  then  the  proceedings  of  the  board 
were  ultra  vires  and  void.  An  Issue  should 
therefore  have  been  submitted  as  to  whether 
tbe  action  of  the  bbard  In  making  the  orders 
and  carrying  them  out  was  for  the  public 
benefit,  and  whether  the  lands  condemned 
were  for  the  public  use;  and  upon  that  Issue 
the  court  should  have  Instructed  the  jury  In 
the  law  as  to  what  constitutes  a  public  use. 
In  addition,  the  language  of  the  issue  that 
■was  submitted  was  doubtful  as  to  Its  mean- 
ing, and  It  was  submitted  without  Instruc- 
tion, except  that.  If  the  Jury  believed  the 
plaintiff's  evidence,  they  should  answer  It 
"Xo."  There  was  evidence  of  the  plaintiff 
going  to  show  that  the  basis  of  the  orders 
and  acts  of  the  board  of  aldermen  was  the 
private  beneflt  of  Cone,  and  the  Instruction 
was  erroneous,  even  !f  the  Issue  had  been 
properly  framed  and  submitted. 

There  was  error,  for  which  there  must  be  a 
new  trial.  New  trial. 


JOHNSON  T.  BLAKE  et  al. 

(Supmne  Conrt  of  North  Oarolina.    March  7, 

1899.) 

Appral — BxcKPTioNS— Tkists— Ebtatb  Cheated. 

1.  A  defendant's  exception  to  the  introduc- 
tion of  evidence  cannot  M  considered  where  ho 
does  not  appeal. 


2.  A  conveyance  of  land  in  fee  to  a  trustee, 
"to  hold  the  same  for  the  sole  and  separate  use 
of  [a  married  woman],  and  to  allow  her  to  lire 
upon  the  same,  or  retain  the  rests  and  profits 
thereof,  free  from  the  interest  of  her  present 
or  any  future  husband,  as  completely  as  if  she 
were  feme  sole;  and  to  sell,  and  reinvest  the 
proceeds  in  other  personal  or  real  property,  to 
be  held  on  the  same  terms  and  trust  as  specified 
herein,  and  no  other,"  Tests  a  fee-simple  trust 
estate  in  such  wife. 

Appeal  from  superior  coort,  Wake  county; 
Tlmberlake,  Judge. 

Action  by  John  Johnson  against  W.  Z. 
Blake  and  others.  From  a  Judgment  fbr  de- 
fendants, plaintiff  appaala.  Afikmed. 

S.  O.  Ryan,  for  appellant  W.  N.  Jones 
and  J.  H.  Fleming,  for  appellees. 

PURCHES,  J.  In  18.j7,  Slon  H.  Rogers 
conveyed  the  land  In  controversy  to  E.  John- 
son In  fee  simple,  "to  bold  the  same  for  the 
sole  and  separate  use  of  Mary  Ann  Flnnell, 
wife  of  Richard  Flnnell,  and  to  allow  her  to 
live  upon  the  same,  or  retain  the  rents  and 
profits  thereof,  free  from  tbe  Interest  of  her 
present  or  any  future  husband,  as  complete- 
ly as  If  she  were  feme  sole;  and  to  sell,  and 
reinvest  the  proceeds  in  other  personal  or 
real  estate,  to  be  held  upon  the  same  terms 
and  trust  as  specified  herein,  and  no  other." 
Rogers,  the  grantor,  Johnson,  the  grantee, 
Mary  Ann  Flnnell,  and  Richard  Flnuell  are 
ait  dead.  After  the  death  of  Mary  Ann,  Rich- 
ard Flnnell  executed  a  mortgage  conveying 
said  land  to  the  plaintiff  as  a  security  for 
debt,  and  plaintiff  claims  under  this  mort- 
gage. After  the  death  of  Iwth  Mary  Ann 
and.  Richard  Finnell,  said  land  was  sold,  by 
order  of  court,  as  the  land  of  Mary  Ann,  for 
partition  between  her  children  and  heirs  at 
law,  and  defendant  became  the  purchaser  at 
said  sale,  and  claims  thereunder.  Defend- 
ant has  also  bought  and  is  the  owner  of  any 
estate  the  said  Rogers  may  have  had  In  said 
land  by  way  of  a  resulting  trust.  The  plain- 
tiff offered  Mrs.  Jones,  former  wife  of  E. 
Johnson,  the  trustee,  who  testified  that  after 
the  death  of  Richard  Flnnell  she  heard  her 
husband  say  that  "Dick  Flnnell's  money  paid 
for  the  land,"  Plaintiff  also  Introduced  one 
Thompson,  who  testified  that  he  "heard  Eld- 
ridge  Johnson  {the  trustee)  say  that  he  held 
tbe  land  for  Mary  Ann  Finnell,  but  that  Rich- 
ard Flnnell's  money  paid  for  tiie  land."  This 
witness  further  testified  that  be  knew  Mrs. 
Finnell,  and  did  not  think  she  had  any  mon- 
ey. This  evidence  was  all  objected  to  by  the 
defendant,  but  allowed  by  the  court.  Upon 
this  evidence  the  plaintiff  rested  his  case, 
and  "defendant  demurred  to  the  plaintiff's 
evidence,  and  moved  for  Judgment  as  in 
case  of  nonsuit."  Defendant's  motion  was  al-- 
lowed,  and  plaintiff  appealed  from  tbe  judg- 
ment pronounced. 

The  defendant's  exceptions  to  evidence  can- 
not be  considered,  for  tbe  reason  that  he  did 
not  appeal. 
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The  plaintiff  contends  that  the  deed  from 
Rogezs  to  Jobneon  onl;  declared  a  trust  In 
Mrs,  Flnnell  for  life,  and  tbat  ttals  eTtdence 
proTed,  or  tended  to  prove,  that  Richard  Fin- 
neU,  under  whom  be  claims,  paid  the  pur- 
chase money;  and  tbat  upon  the  death  of 
Mrs.  Plnnell  he  became  the  owner  of  this 
land,  as  the  presumptive  or  resulting  cestui 
que  trust;  and  that  It  was  error  in  the  court 
not  to  submit  an  Issue  to  the  Jury  as  to  wheth- 
er Rlcbard  Flnnell  paid  the  purchase  money 
or  not  We  cannot  say  that  this  evidence  (Its 
admissibility  being  out  of  the  way)  did  not 
tend  to  prove  that  Richard  Flnnell  paid  the 
purchase  money.  Therefore,  if  it  was  mate- 
rial tor  the  plaintiff  to  prove  that  Richard 
paid  the  purchase  money,  there  was  error  in 
the  court  not  to  submit  It  to  the  Jury. 

Theze  Is  no  question  but  what  the  d«ed 
from  Rogers  to  Eldrldge  Johnson  conveyed 
the  legal  estate  In  fee  simple,  and  that  a 
trust  was  declared  In  favor  of  Mrs.  Flnnell. 
But  whether  that  trust  was  in  fee  simple  or 
for  her  Ufe  only  Is  the  principal  question  In 
the  ease.  The  general  rule  is  that  trust  es- 
tates are  governed  by  the  same  rules  and 
limltatloiis  that  legal  estates  are.  But  It  is 
said  that  there  are  some  exceptions  to  tills 
general  rule.  Holmes  v.  Holmes.  86  N.  C. 
205.  In  that  case  the  legal  estate  was  con- 
veyed in  fee  simple  to  trustees  "in  trust  for 
Sarah  Moore,"  and  It  was  held  that  this 
created  a  fee-simple  trost  estate  in  Sarah.  If 
this  case  is  controlled  by  Holmes  v.  Holmes, 
Airs.  Flnnell  had  the  fee-simple  estate,  and 
the  plaintiff  cannot  recover.  Bat  the  plain- 
tiff says  that  this  case  Is  not  controlled  by 
Holmes  v.  H(dm«e;  tbat  the  terms  creating 
the  trust  in  this  case  differ  from  those  coa- 
taloed  in  tbat  case;  that  they  are  substan- 
tially the  same  as  those  creating  the  trust  In 
Levy  V.  Qriffls.  66  N.  O.  230.  and  that  this 
case  is  governed  by  Levy  v.  Griffls.  In  Levy 
V.  Grlffis  the  legal  estate  Is  conveyed  In  fee 
simple  to  Brlggs.  "In  tmst  for  the  sole,  s^ 
arate,  and  exclusive  use  aud  benefit  of  Car- 
oline Nicholson,  free  from  the  control  of  her 
present  or  any  fu^nre  husband,  with  the 
right  of  the  said  Caroline  to  dispose  of  the 
said  piece  or  lot  of  land  to  any  person  she 
may  wish  deed  or  appointment  In  writing 
in  the  nature  of  a  will."  Anderson  Nichol- 
son was  the  husband  of  Caroline  when  this 
deed  was  made,  and  paid  the  purchase  mon- 
ey. Anderson  died  Intestate,  and  then  Caro- 
line died  Intestate,  and  without  having  made 
any  dlspoeltlon  of  said  land.  The  plaintiff 
was  a  daughter  of  the  said  Anderson,  and  his 
heir  at  law;  and  the  defendant  was  a  son 
•t  waiA  Oanllat,  and  her  heir  at  law.  It 


was  held  that  Caroline  had  only  a  life  estate, 
coupled  with  a  power  of  appointment,  which 
she  never  exercised;  and  that,  as  Anderson 
paid  the  purchase  money,  the  trust  "resulted" 
to  him;  and  the  plaintiff,  being  his  heir,  was 
entitled  to  the  land.  If  Levy's  Case  con- 
trols the  case  under  consideration,  the  plain- 
tiff Is  entitled  to  the  land.  It  will  be  observ- 
ed tbat  the  language  used  In  tiie  deed  under 
consideration  differs  to  some  extent  from 
that  used  in  Holmes  v.  Holmes  and  also 
from  that  used  in  Levy  v.  Grlffis.  In 
Holmes'  Case  the  declaration  of  the  trust  was 
simply  "to  Sarah  Moore,"  and  this  was  hdd 
to  pass  the  fee  simple.  In  Levy's  Case,  It  was 
to  the  separate  use  and  benefit  of  Caroline 
Nicholson,  free  from  the  control  of  her  pres- 
ent or  future  husband,  with  the  power  to 
dispose  of  the  fee  simple  In  wilting,  as  by 
will.  It  will  be  seen  that  the  trust  estate  in 
Caroline  Is  limited  to  a  life  estate  by  giving 
her  the  power  to  convey  the  estate  in  fee 
simple  by  deed  or  In  writing,  as  by  win.  This 
power  of  appointment  is  inconsistent  with 
the  Idea  that  she  was  the  fee-simple  owner, 
and  by  implication  limits  the  trust  estate  to 
an  estate  for  life.  Id  the  case  noder  con- 
sideration, the  fee  simple  In  the  legal  estate 
is  conveyed  to  the  trustee,  Johnson,  "to  hold 
the  same  for  the  sole  and  separate  use  of 
Mary  Ann  Flnnell,  wife  of  Richard  Flnn^. 
and  to  allow  her  to  live  upon  the  same,  or  re- 
tain the  rents  and  profits  thereof  tree  from 
the  lnterest  of  ber  present  or  any  future  hus- 
band, as  completely  as  if  she  were  feme  sole; 
and  to  sell,  and  reinvest  the  proceeds  in  oth- 
er personal  or  real  estate,  to  be  held  upon  the 
same  terms  and  trust  as  specified  herein,  and 
no  other."  This  declaration  of  trust  to  Mrs. 
Flnnell  contains  more  words  than  are  con- 
tained In  the  declaration  of  "trust  to  Sarnh 
Moore"  in  Holmes  v.  Holmes.  But  none  of 
them,  by  construction  or  implication,  in  any 
way  linilt  her  ^tate.  She  is  to  do  nothing. 
Whatever  is  to  be  done  is  to  be  done  by  thf 
trustee,  and  not  by  her.  The  trustee  may  al- 
low her  to  live  upon  the  trust  estate,  to  re- 
ceive the  rents  and  profits,  and  the  trustee 
may  sell,  and  reinvest  in  other  properties;  hot 
he  is  to  hold  the  new  estate  (if  a  sale  and 
reinvestment  should  take  place)  under  the 
same  trusts  and  conditions  as  the  original 
truat,  and  no  other.  As  we  find  notbing  in 
this  deed  to  limit  the  trust  estate  to  Mrs. 
Flnnell,  It  seems  to  us  that  it  falls  within  the 
rule  declaring  the  tmst  estate  in  Holmes  v. 
Holmes,  and  Is  governed  by  tbat  case.  This 
being  so,  Richard  Flnnell  had  oo  estate  to 
convey  to  the  plaintiff,  and  the  Judgment 
of  tlie  court  below  Is  affirmed. 
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PIBHCE  T.  NORTH  CAIIOLINA  B.  CO. 

(Sapreme  Court  of  North  CarollDa.    March  T, 
1899.) 

Ijbasbd  Railroads  — Nrolioknob  —  Liasilitt  ot 

LbSBOR^INJUIIIBB  to  TkESPAMERS — A.CTIOK  POK 

Dbath  by  WRONsraii  Act  — Issdbs— Appbal— 

EUCBPTION3— HaKULESS  ErBOR. 

1.  A  railroad  compaay  which  has  leased  its 
road  is  Jiable  for  ncgliEeace  of  its  lessee  in  op- 
erating it,  unless  its  charter,  or  a  subsequent 
act  of  the  legislatnre.  spedally  ezempta  it 
from  UabiUtjr. 

2.  In  an  action  for  death  of  a  trespasser  on 
a  train  by  wrongful  act  of  defendant's  serT- 
ant,  the  proper  issoes  are  whether  plaintiffs  in- 
testate was  killed  by  defendant's  negligence, 
whether  he  contributed  to  his  death  by  bis  own 
negligence,  and  whether  defendant  by  the  ezer* 
cise  of  reasonable  care  and  prudence  conid  have 
avoided  the  accident  notwithstanding  intes- 
tate'a  contribntory  negligence. 

3.  The  refusal  of  an  Inatniction  furnishes  no 
ground  for  complaint,  where  the  covrt'a  charge 
is  to  the  flame  effect. 

4.  Where  an  employ^  of  a  railroad  company, 
acting  within  the  scope  of  his  employment, 
compels  a  trespasser  to  get  oS  a  moring  train, 
and,  because  of  being  compelled  to  so  get  off, 
the  trespasser  is  killed,  the  railroad  company  la 
liaU^  though  the  ampioTA'a  act  waa  wanton 
and  malldona. 

5.  Under  Code,  S  550,  requiring  the  appellant 
to  prepare  a  concise  statement  of  the  case,  em- 
bodying the  instructions  and  exceptions  thereto, 
and  stating  separately,  in  articlea  nambered, 
the  errors  alleged,  an  exception  "to  the  charge 
38  given"  Is  too  general  to  be  considered. 

Appeal  from  superior  court,  Rowan  county; 
Allen,  Judge. 

Action  by  J.  A.  Pierce,  as  administrator  of 
the  estate'  of  Frank  H.  Pierce,  deceased, 
against  the  North  Carolina  Railroad  CtMupany. 
Judgment  for  plalntlfl.  and  defotdant  appeals. 
Affirmed. 

lliis  was  an  action  for  the  recovery  of  im- 
ages for  the  death  of  the  plaintiff's  Intestate, 
a  boy  of  from  12  to  13  years  of  age,  who  was 
run  over  and  killed  by  the  defendant's  eni^e 
and  tender  while  shifting  cars  In  the  town 
of  Salisbnry.  There  was  no  exception  to 
cTidence.  At  the  close  of  plaintiff's  evidence 
the  defendant  moved  to  dismiss  the  complaint, 
and  for  jadgment  as  of  nonsuit  Motion  over- 
ruled, and  defendant  excepted.  The  examina- 
tion of  other  witnesses  was  then  proceeded 
with,  and  at  the  dose  of  the  evidence  the  de- 
fendant asked  for  the  following  instructions  in 
writing:  "(1)  There  Is  no  evidence  of  any 
neg^iS^nce  as  alleged  in  the  complaint,  and  the 
JtUT  should  find  the  first  Issue  *No.'  (2)  If 
the  Jury  believe  that  the  intestate  of  plaintiff 
was  killed  by  the  wanton,  willful,  and  mall- 
clons  act  of  one  of  the  employte  of  the  rail* 
road  company,  then  the  company  would  not  be 
llaUe.  and  Uiey  should  find  the  first  Issne  in 
favor  of  the  defendant,  and  answer  the  same 
'No/  (S)  If  the  Jury  find  that  the  Intestate's 
death  was  caused  by  the  wanton  and  mali- 
cious act  of  the  fireman,  and  that  his  act  was 
not  done  In  the  furtherance  of  the  business  of 
tbe  defendant,  they  should  find  the  first  issue 


In  favor  of  tbe  defendant,  and  answer  the 
same  *No.'  (4}  It  Is  Incumbent  upon  plaintiff 
to  show  that  the  act  of  the  defendant's  serv- 
ant was  within  the  scope  of  his  datles  and 
authority,  and  there  Is  no  evidence  that  this 
was  the  fact  (5)  The  Jury  must  find  that 
the  p^hnary  cause  of  the  death  of  plaintiff's 
intestate  was  the  act  of  the  fireman  In  tbrow- 
lufi  coal  or  other  missile  at  the  intestate,  be- 
fore  they  can  answer  the  third  lasoe  'Yes.' 
(6)  There  la  no  evidence  that  tlie  fireman  of 
the  defendant's  lessee  struck  the  deceased  and 
knocked  blm  off  the  steps  of  tbe  tender.  (7) 
The  deceased  was  violating  an  ordinance  of 
tbe  town,  and  violating  the  law,  when  be  was 
killed,  In  swinging  on  tbe  tender  of  tbe  en- 
gine." 

The  court  after  reading  over  tbe  evidence 
to  the  Jury,  gave  the  fbUowlng  <diarge  to  the 

Jury: 

"You  have  heard  the  evidence  as  taken 
down  read  ova.  That  is  done  for  the  purpose 
of  refteahing  your  minds,  as  well  as  that  of 
the  court  and  tor  the  purpose  of  aiding  tbe 
court  in  tnstmcting  you.  You  are  to  remem- 
ber tbe  evidence  as  It  came  to  you  from  the 
witnesses  on  ttie  stand,  if  tbere  Is  any  differ- 
ence In  the  evidence  as  read  over  to  you  and 
tbe  way  you  remember  it  from  the  witnesses. 
Upon  this  evldoice  these  issues  are  submitted 
to  yon:  (1)  Was  the  plaintiff's  Intestate  kUl- 
ed  by  the  negligence  of  the  d^endant  as  al- 
leged? (2)  Did  tbe  plalntirs  intestate  by  his 
own  negligence  contribute  to  his  deatb?  (3) 
Could  the  defendant,  by  the  exercise  of  rea- 
BonaUe  core  and  prudence,  bave  avoided  the 
injury,  notwithstanding  tbe  contributory  neg- 
ligence of  the  deceased?  (4)  What  damage  Is 
plaintiff  entitled  to  recover?  The  burden  Is 
uptm  the  idahitiff  to  sbow  by  a  pr^nderance 
of  evidence  facts  sufficient  to  enable  him  to 
recover.  Upon  the  first  third,  and  fourth  Is- 
sues, It  Is  upon  plaintiff.  Upon  the  second 
Issue,— that  of  contributory  negligence,— tbe 
burden  Is  upon  the  defendant 

"In  this  case  the  plaintiff  contoids:  First 
that  the  deceased  was  not  negligent,  and  that 
he  was  killed  by  reason  of  the  nes^^ce  of 
the  defendant  and  that,  even  If  the  deceased 
was  negligent,  if  you  find  that  be  was  negli- 
gent, still  defendant  couid  have  stopped  the 
engine  and  pnt  the  boy  off;  and.  second,  that 
hia  deatb  was  due  to  tite  Uirowlng  of  coal  or 
missiles  at  him,  which  caused  him  to  Jump 
from  tbe  train  or  to  fan  from  tbe  train,  and 
be  was  thereby  killed.  Now,  the  defendant 
denies  this,  and  says  that  the  engineer  and 
fireman  did  not  know  that  the  deceased  was 
on  the  tender,  if  he  was  on  the  tender,  at  the 
thne  he  was  killed,  and  that  they  were  exeiv 
clsing  reasonable  care  and  {nndence  at  tbe 
time  of  the  killing;  that  the  fireman  did  not 
knock  blm  (they  deny  thaQ  or  frighten  blm 
off,  or  throw  coal  at  him,  or  any  other  missile; 
and  that  the  engine  was  so  constructed  that 
the  fireman  could  not  have  thrown  coal  and 
struck  him,  or  frightened  him  from  the  traln» 
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owing  to  what  was,  the  defeDdaot  contends, 
the  peculiar  constructlOD  of  the  tender,— the 
defendant  contending  that  It  was  so  construct- 
ed that  he  could  not  have  thrown  coal  accord- 
ing to  the  way  In  which  the  plaintiff  says  coal 
was  thrown  at  him.  The  plaintiff  contends 
that  it  was  constructed  differently  from  the 
vrzy  the  defendant  contends,  and  was  so  con- 
structed that  he  could  have  seen  the  boy,  and 
could  at  least  have  thrown  over  at  him  and 
struck  him  or  frightened  him.  The  defend- 
ant further  contends  that  Lue  deceased's  neg- 
ligence and  his  conduct  was  the  sole  cause 
of  his  death,  and  that  the  defendant  la  In  no 
wise  liable.  A  master—  And,  for  the  purpose 
of  this  case,  when  I  speak  of  'master'  I  mean 
the  principal;  and  the  railroad  or  the  cor- 
poration would  be  a  master  In  a  case  of  this 
kind.  A  master  is  liable  for  the  conduct  of  its 
agents  or  servants,  when  acting  in  the  cause 
or  scope  of  his  employment  or  line  of  duty, 
and  his  wrongful  acts  are  not  In  consequence 
of  something  outside  of  his  duty,  llie  defend- 
ant lessee  would  be  liable  for  the  violent  or 
unlawful  conduct  of  Its  employes  on  the  shift- 
ing engine,  when  they  were  acting  in  the 
scope  or  line  of  their  duty,  and  it  Is  Incumbent 
on  the  plaintiff  to  show  tnis;  and  whether  or 
not  the  lessee's  servants  on  the  shifting  engine 
were  guilty  of  violent  conduct  causing  the 
death  of  plaintiff's  Intestate,  anrl  also  whether 
such  violent  conduct,  If  you  find  there  was 
such  violent  conduct,  was  committed  by  the 
engineer  or  fireman,  or  either  of  tliem,  while 
serving  the  lessee,  and  while  acting  In  the 
scope  or  course  of  their  employment,  are  facts 
for  the  Jury,  to  be  determined  upon  considera- 
tion of  all  the  evidence. 

"In  considering  the  first  Issue,  as  the  Issues 
are  shaped  In  this  case,  you  will  not  con- 
sider as  to  whether  the  negligence  of  the  de- 
fendant was  the  proximate  cause;  but  did 
the  employes  of  the  defendant  kill  the  de- 
ceased, and  were  they  guilty  of  negligence 
In  doing  so?  is  the  Inquiry.  If  you  find  that 
the  defendant's  lessee  put  an  engineer  and 
fireman  In  control  of  Its  shifting  engine,  and 
they  were  In  control  of  It,  and  while  they 
were  in  the  discharge  of  their  duty  and  act- 
ing In  the  scope  and  course  of  their  employ- 
ment, the  fireman  threw  coal  or  other  mis- 
siles at  plaintiff's  Intestate,  and  you  further 
find  that  the  plaintiffs  Intestate  was  a  boy 
between  12  and  13  years  of  age.  or  about  13 
years  of  age,  and  that  he  was  a  trespasser, 
riding  upon  the  tender  without  consent  and 
without  paying  fare,  and  you  find  that  by 
reason  of  the  violence  so  employed  by  the 
fireman  the  said  Iwy  fell  from  the  tender, 
or  was  knocked  off,  or  was  caused  to  jump 
off  the  tender  from  friffht,  while  the  engine 
was  in  motion,  and  was  thereby  run  over 
and  killed,  you  will  answer  the  first  Issue 
'Yes,'  provided  the  boy  acted  with  reasonable 
care  and  prudence  of  a  child  of  his  age.  If 
you  find  he  jumped  or  fell  from  such  fright 
If  the  Jury  find  that  the  flreman  In  the  course 


of  his  employment  as  aforesaid  used  force 
for  the  eviction  of  the  deceased  from  the 
tender  in  the  manner  Just  mMitlMMd,  and 
further  that  the  engineer,  by  keeping  a  pm- 
dent  lookout  and  using  usual  appUancea 
could  have  caused  the  removal  of  the  de~ 
ceased  without  injury  by  slowing  up  or  by 
stopping  the  engine,  It  would  be  negligence, 
and  yon  would  answer  the  first  issue  'Yes.* 
In  dealing  with  a  trespasser  a  party  Is  not 
held  to  the  highest  degree  of  care,  sucb  as  is 
due  to  a  passenger,  but  he  Is  required  to  a- 
ercise  ordinary  care;  and  if  the  servant  or 
employ^  does  not  exercise  ordinary  care  to- 
wards a  trespasser  while  in  the  line  of  bis 
employment,  and  injury  result  therefrom,  the 
master  Is  liable,  unless  the  act  of  the  servant 
Is  something  outside  of  his  employment  and 
for  his  own  purpose.  If  the  deceased  got  up- 
on the  tender  of  the  defeudant  while  its  en- 
gineer and  fireman.  In  the  course  of  their 
employment,  were  switching  cars,  without 
their  knowledge  or  consent,  and  they  could 
not  by  the  exercise  of  ordinary  care  and 
watchfulness  have  seen  him  or  known  It 
and  whilst  so  upon  it,  or  in  attempting  to 
get  off  of  It  either  from  fright  or  any  other 
cause  not  attributable  to  the  negligence  of 
the  fireman  or  engineer,  he  Jumped  or  fdt 
and  was  run  over  and  killed.  It  would  not  be 
negligence,  and  you  should  answer  the  first 
Issue  'No.*  If  the  deceased  was  not  upon 
the  tender,  uut  was  along  the  track,  and  the 
engineer  or  fireman  could  not  by  the  exercise 
of  ordinary  care  and  watchfulness  have  seen 
him,  the  first  Issue  should  be  answered  *No.' 
After  you  have  settled  the  first  Issue,  if  yon 
answer  it  'No,'  you  proceed  no  further;  but 
if  you  answer  the  first  Issue  *Yes.'  then  yoii 
proceed  to  the  second  Issue. 

"If  the  jury  find  that  the  deceased  got  up- 
on the  tender,  without  the  consent  of  the 
engineer  or  fireman,  while  it  was  running 
over  the  defendant's  track,  then  he  was  not 
only  violating  a  town  ordinance,  but  would 
be  a  trespasser.  Independently  of  that;  and 
If  the  Injury  would  not  have  occurred,  but 
for  his  having  gotten  on,  then  he  contributed 
to  his  Injury  and  death,  either  remotely  or 
proximately,  and  your  answer  to  the  second 
issue  should  be  'Yea.'  If  he  was  not  on 
the  tender  at  the  time  of  the  injury,  but  was 
negligently  on  the  track,  and  killed,  the  an- 
swer to  the  second  issue  should  l>e  'Yes." 
The  second  Issue  is,  did  the  plaiutlfTs  intes- 
tate by  his  own  negligence  contribute  to  his 
death?  Contributory  negligence  can  only  ex- 
ist when  the  negligence  of  both  parties  has 
combined  and  concurred  In  producing  the 
Injury.  A  failure  on  the  part  of  the  deceased 
to  exercise  ordinary  care  to  avoid  the  injury 
would  constitute  contributory  negligence. 
Children  who  have  not  reached  the  age 
where  they  are  wholly  responsible  are  not 
required  to  use  the  same  degree  of  care  and 
prudence  that  a  grown  jjorson  similarly  sit- 
uated is;  bat  a  child  can  be  guilty  of  con- 
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trlbutoiy  oegUgeoce,  and  the  jury  are  the 
ones  to  aar  whether  he  la  or  not 

"If  yon  flnd  the  second  Issue  *Xo*  (that  he 
did  not  ccmtrlbute  to  his  hijnry  and  death), 
and  yon  hare  answered  the  first  issue  'Yes,' 
then  you  need  not  consider  the  third  Issue; 
but  If  you  answer  the  first  Issue  'Yes,'  and 
the  second  issue  'Yes,'  then  you  proceed  to 
the  third  issue,— could  the  defendant  by  the 
exercise  of  reasonable  care  and  prudence 
hare  aroided  the  Injury,  notwithstanding  the 
contributory  negligence  of  the  Intestate? 
When  I  speak  of  the  intestate*  and  "de- 
ceased/ you  will  understand  who  I  mean  1^ 
that.— the  boy;  and,  when  I  speak  of  the  'de- 
fendant,' you  will  understand  that  I  mean 
the  defendant  company,  the  lessee  of  the  de- 
fendant. So  now  I  instruct  you  as  to  the 
third  issue,  if  you  rrach  the  third  Issue;  that 
Is,  if  yon  answer  the  first  Issue  'Yes,'  and  the 
second  Issue  'Yes.'  then  you  come  to  con- 
sider the  third  Issue.— could  the  defendant  1^ 
the  exercise  of  reasonable  care  and  prudence 
bare  aroided  the  Injury,  notwlthstandhig  the 
contributory  negligence  of  intestate?  By 
^reasonable  care  and  prudence,*  if  you  find 
the  deceased  was  a  trespasser.  Is  meant  or- 
dinary care  and  prudence.  If,  notwithstand- 
ing the  defendant*B  negligence  and  the  de- 
ceased's negligence.  If  found  to  be  so.  the  de- 
fendant could,  by  the  exercise  of  due  core 
and  prudence,  hare  aroided  the  Injury,  the 
failure  to  do  so  would  be  the  proximate 
cause  of  the  injury  and  death,  and  the  de- 
fendant would  be  liable  for  damages.  If 
you  find  the  deceased  was  ne^lgent  by  get- 
ting on  Utie  tendw,  then  could  the  defend- 
ant's lessee,  the  engineer  or  fireman,  or  both, 
hare  aroided  the  injury  and  death  1^  the  ex- 
ercise of  reasonable  care  and  prudence,  ei- 
ther by  stopptaig  the  engine  and  putting  him 
off,  if  yon  find  be  was  oo,  and  th^  knew 
It,  or  If  you  find  he  was  forced  or  frightened 
off  by  harlng  omitted  the  acts  that  frighten- 
ed him  off,  and  was  this  the  proximate 
cause  of  hte  death?  and,  if  so,  you  will  an- 
swer the  third  issue  'Yes.*  Could  the  defend- 
ant's englnew  or  fireman,  by  the  exercise 
of  ordinary  watchfulness,  hare  seen  the  de- 
ceased In  time  to  have  aroided  tlie  injuiy? 
And,  if  so,  was  the  failure  to  do  so  the  proxi- 
mate cause  of  the  Injury?  Did  the  fireman 
throw  coal  or  other  missiles  at  the  deceased, 
and  cause  him,  in  the  exercise  of  ordinary 
care  and  prudence,  commensurate  with  bis 
age,  in  consequence  to  Jump  off  or  fall  from 
the  tender,  and  was  that  the  proximate 
cause  of  the  deaCh?  If  so,  the  third  Issue 
ahoold  be  answered  'Yes.'  If  the  defendant's 
■errants  or  employes  In  charge  of  the  «iglne 
(the  engineer  and  fireman)  could  not  by  the 
exercise  of  ordinary  care  and  prudence  hare 
aroided  the  Injury,  and  if  the  defendant's 
employ^'  Degllgence.  If  you  flud  theiu  negH- 
grent,  was  not  the  proximate  cause  of  the  In- 
Jury,  then  the  third  Issue  should  he  answered 
'No.'  The  jury  must  find  that  the  primary 
32  8Jjl— 28 


Of  proximate  cause  of  the  death  was  an  act 
of  negUgence  on  the  part  of  the  engineec  or 
fireman,  before  they  can  answer  the  tbtrd 
Issue  'Yes.' 

"Now,  U  you  answer  the  third  Issue  'No,* 
then  you  need  go  no  further,  but  If  yon  sn- 
swer  the  Oilrd  issue  *YeB,'  and  hare  inrerious- 
ly  answered  the  first  and  second  Issues  'Yes,' 
or  If  you  answer  tiie  first  Issue  'Yes,'  and  the 
second  Issue  'No,'  then  you  ore  to  consider 
the  fourth  Issue;  that  Is,  the  Issue  as  to  dam- 
ages,—what  damage  Is  the  plaintiff  entitled 
to  recorer?  In  estimating  the  damages.  It 
must  necessarily  be  left.  In  a  great  d^rree,  to 
the  sound  sense  and  discretion  of  Cbe  Jury,  in 
rlew  of  all  the  facts  and  circumstances,  to 
determine.  Whether  the  deceased  would 
hare  earned  something  or  nothing  to  the  pe- 
cuniary adrantage  of  his  next  of  kin,  or, 
it  anything,  t2ien  how  much,  and  of  what 
value.  Is  a  question  for  the  Jury.  The  rule 
by  which  ttiis  estimate  la  to  be  made  Is  de- 
cided to  be  the  reasonable  expectation  of 
pecuniary  adrantage  from  the  continuance 
of  the  life  of  the  deceased.  As  a  basis  on 
which  to  enable  the  Jury  to  base  their  calcu- 
lations or  estimate,  they  may  consider  tlie 
age  of  the  deceased,  his  prospects  of  life, 
his  habits  and  character,  bis  industry  and 
skill,  his  means  for  making  money,  and  his 
capacity  for  work  or  business;  the  end  of  It 
all  being  to  ascertain  the  present  ralne  of 
the  net  income  of  the  deceased  which  might 
be  reasonably  expected.  If  death  had  not  en- 
sued. If  you  reach  tills  Issue  as  ta  damages, 
you  should  seek  to  be  fair  and  reasonable. 
You  hare  no  right  to  seek  to  punish  the  de- 
fendant ezcessire  damages,  nor  to  give 
what  you  think  would  be  an  equlralent  for 
Ufe.  You  are  not  seeking  to  ralne  a  human 
life,  in  tte  sense  that  we  speak  of  whoi  we 
soy  what  would  a  man  take  for  his  life;  nor 
should  you  seek  to  compensate  the  parent 
for  his  grief,  nor  allow  anything  for  the  suf- 
fering either  of  tbe  parent  or  of  the  de- 
ceased. That  is  not  the  question  at  all.  And 
you  shouhl  derest  yourselres  of  all  sympa- 
thy. It  Is  a  matter  that  appeals  to  our  sym- 
pathies, but  when  you  come  to  render  your 
rerdlct  you  hare  to  lay  that  aside.  Nor 
should  you  allow  yourselres  to  be  infinen'ced 
by  any  prejudices.  If  you  hare  any.  but  aeOt 
to  render  a  fair  and  reasonable  rerdlct.  not 
only  as  to  the  issue  on  damans,  but  upon  all 
the  issues.  You  may  retire  and  make  up 
your  rerdlct" 

The  defendant  excepted  to  the  court's  re- 
fusal to  charge  the  Jury,  as  prayed  for  In  Its 
prayer,  and  also  to  the  charge  as  glr^i. 

The  issues  were  as  follows,  to  wit:  "(1) 
Was  the  plaintiff's  Intestate  killed  by  tbe 
negligence  of  the  defendant  as  alleged?  (2) 
Did  plaintiff's  Intestate  by  his  own  negli- 
gence contribute  to  his  death?  (3)  Could  the 
defendant,  by  the  exercise  of  reasonable  care 
and  prudence,  hare  aroided  the  Injury,  not- 
withstanding the  contributory  negligence  of 
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•Bid  intestate?  (4)  What  damage  Is  plaintiff 
entitled  to  recorer?"  The  findings  by  the 
jury  were  ai  follows:  "In  answer  to  the 
first  issue,  response,  yes;  In  answer  to  the 
second  Issue,  yes;  In  answer  to  the  third  is- 
sue, yes;  In  answer  to  fourth  Issne,  two 
thousand  dollars." 

Upon  these  fiudlngs  the  defendant  asked 
for  judgment  In  Its  behalf,  which  was  denied, 
and  the  court  gare  Judgment  for  the  plaintiff, 
from  which  defendant  appealed. 

The  defendant  assigns  the  following  as 
errors  committed  by  the  court,  to  wit:  "The 
failure  and  refusal  on  part  of  the  court  to 
give  Judgment  of  nonsuit  upon  motion  of  de- 
fendant after  plaintiff  rested  his  case;  the 
failure  and  refusal  of  the  court  to  give  the  in- 
structions aslced  for  by  the  defiant;  the 
glTing  the  charge  to  the  Jury  as  set  oat  in  the 
court's  written  Instructions;  the  refusal  and 
denial  of  Judgm«t  for  the  defendant  upon 
the  findings  of  the  jmy  opon  the  issues  sob- 
mitted." 

ChsB,  Price  and  G.  F.  Bason,  for  appellant. 
L.  S.  Overman,  B.  F.  Long,  and  R.  L.  Wright, 
for  appellee. 

CLARK,  J.  The  motion  to  dismiss  the 
complaint  and  for  judgment  of  nonsuit  ap- 
pears, from  the  brief  of  defendant's  counsel, 
to  be  intended  to  raise  again  the  queBtion 
whether  the  lessor  company,  the  North  Car- 
olina Railroad  Company,  the  defendant  here- 
in, is  liaple  "for  all  acts  done  by  the  lessee 
In  the  operation  of  the  road,"  as  was  held 
In  Logan  t.  Railroad  Co.,  116  N.  C.  940,  21 
6.  E.  960;  but  why  the  counsel  sliould  feel 
"encouraged  to  bellere"  that  "this  court  wilt 
retire  from  the  position  it  has  taken  upon  this 
question,"  we  are  not  advised.  We  have  per- 
ceived no  lack  of  "soundness  of  ressonlng" 
therein.  The  decision  in  Logan's  Case  was 
made  after  fall  deliberation,  and  with  full 
appreciation  and  careful  discussion  of  the 
important  principle  now  again  called  In  ques- 
tion, and  it  was  held  that  "a  railroad  com- 
pany cannot  escape  its  responsibility  for  neg- 
ligence by  leasing  Its  roEul  to  another  com- 
pany, unless  its  charter  or  a  subsequent  act 
of  the  legislature  specially  exempts  it  from 
Usblllty  in  swHi  case";  and  It  was  made  in 
an  action  to  which  the  appellant  herein  was 
the  party  raising  the  question.  The  same 
proposition  had  been  theretofore  laid  down 
by  Smith,  C.  J,,  in  Aycotk  v.  Ilnilroad  Co., 
88  N.  C,  at  page  330,  with  cases  there  cited; 
and  Logan's  Case  upon  this  point  has  been 
expressly  cited  and  sustained  In  Tlllett  v. 
Railroad  Co.,  118  N.  C,  at  page  1043,  24  S. 
B.  113;  James  v.  Railroad  Co.,  121  N.  C,  at 
pfl^e  528,  28  S.  E.  538;  Benton  v.  Railroad 
Co.  (decided  May  24.  1898)  122  N.  O.  1007, 
30  6.  S.  333:  and  Norton  v.  Railroad  Oa, 
122  X  a.  at  pages  936,  937,  29  S.  E.  894. 

The  Issues  racepted  to  are  those  snntested 


for  cases  of  this  nature  in  Denmark  v.  Rafl- 
road  Co.,  107  N.  C.  185.  12  8.  E.  54.  and 
which  have  been  time  and  again  approved 
since.  Every  phase  of  the  defendant's  am- 
tention  could  have  been  presented  npon  the 
issues  submitted,  and  there  could  be,  there- 
fete,  no  Just  ground  of  exception  In  that  re- 
spect Willis  V.  RaUroad  Co.,  122  N.  a  906. 
29  8;  B.  941,  and  cases  there  cited. 

The  exception  for  refusal  of  the  first 
prayer,  to  Instruct  the  jury  that  there  was 
;  no  evidence  of  negligence,  and  of  the  fourth 
prayer,  to  Instruct  them  that  there  was  no 
evidence  that  t^e  act  of  defendant's  sen'aot 
was  within  the  scope  of  his  duties,  and  of 
the  sixth  prayer,  to  Instruct  them  that  there 
was  no  evidence  that  the  fireman  of  defend- 
ant's lessee  struck  the  deceased  and  knock- 
ed him  off  the  steps  of  the  tender,  were,  up- 
on  the  evidence,  properly  refused.  The  oth- 
er part  of  the  fourth  prayer  and  the  seventh 
prayer  for  Instructions  were  given  In  the 
charge.  The  charge  of  the  court  given  in 
lieu  of  the  fifth  prayer  for  Instruction  gives 
the  defendant  no  ground  to  complain  at  the 
refusal  of  that  prayer. 

We  will  now  consider  the  second  and  third 
prayers  for  instructions,  which  were:  "(2i 
If  the  jury  believe  that  the  intestate  of  plain- 
tiff was  killed  by  the  wanton,  willful,  and 
malicious  act  of  one  of  the  employ^  of  the 
I  railroad  company,  then  ttie  company  would 
i  not  be  liable,  and  the  jury  should  respond  to 
I  the  first  Issue  'No.'    (3)  If  the  Jury  find  that 
I  the  Intestate's  death  was  caused  by  the  wan- 
i  ton  and  malicious  act  of  the  fireman,  and  that 
!  his  act  was  not  done  In  the  furtheran(*  of 
!  the  business  of  the  defendant,  they  should 
find  the  first  Issue  In  favor  of  the  defend- 
ant, 'No.' "   The  assumption  In  these  prayt'i? 
that  the  defendant  is  not  liable  If  the  plain- 
j  tiff's  Intestate  was  killed  by  the  wanton,  wlll- 
I  fol,  and  malicious  act  of  one  of  the  employ^ 
!  of  the  defendant  and  especially  if  such  s« 
I  was  not  done  In  furtherance  of  the  busings 
I  of  the  defendant  cannot  be  sustained.  The 
true  test  Is,  was  It  done  by  such  employ^  in 
the  scope  of  the  discharge  of  duties  assigned 
him  by  the  defendant,  and  while  in  the  dis 
charge  of  such  duties?   "In  furtherance  of 
the  business  of  employer"  means  simply  In 
the  discharge  of  the  duties  of  the  empifiv- 
ment;  and  the  court  properly  told  rhe  jury 
that  the  defendant  is  responslbte  for  the  in- 
jury, If  caused  by  the  wrongful  act  of  the  em- 
ploj&  while  acting  in  the  scope  of  his  em- 
ployment.   In  Ramsden  v.  Railroad  Co..  101 
Mass.,  at  page  120,  Gray,  J.,  says:    "If  the 
act  of  the  servant  is  within  the  general  scope 
of  his  employment,  the  master  Is  equally  li- 
able, whether  the  act  Is  willful  or  merely  nec- 
llgent  (Howe  v.  Newmarch,  12  Allen,  49),  or 
even  If  it  Is  contrary  to  an  express  order  of 
the  master  (Itallroad  Co.  v.  Derby,  14  How. 
468)."   The  rule  is  thus  laid  down  In  2  Wood. 
R.  R.  I2d  Ed.)  I  816,  at  page  14M:  "Whert 
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the  act  Is  within  the  scope  of  tbe  ■erroat'i 
aathority,  express  or  tmpliect,  It  1b  Immaterial 
vi-liether  the  injury  resulted  from  the  result 
of  his  negligence,  or  from  his  willfulness  and 
wnntonness.  Nor  Is  it  necessary  that  the 
master  should  have  known  that  tbe  act  was 
to  be  done.  It  is  enough  if  It  la  within  tbe 
scope  of  the  servant's  authority.  Thus,  where 
a  servant  of  a  railway  company,  employed  to 
clean  and  scour  Its  oare  and  keep  persons  out 
of  them,  kicked  a  boy  11  years  old  from  a 
i-niling  while  tbe  cars  were  In  motion,  where- 
by be  was  thrown  under  the  cars  and  klUed, 
it  was  held  that,  the  act  (although  in  nobody's 
line  of  duty)  being  done  in  the  course  of  tbe 
(icrvant's  employment,  the  company  was 
chargeable  therefor";  citing  Railroad  Co.  T. 
Hack,  66  Hi.  23S,  and  other  cases  as  autborf- 
ilea.  Amodig  many  other  cases  almost  on  "all 
fours"  with  tbe  present  are  Railroad  Go.  t. 
KeUy,  36  Kan.  665,  14  Pac.  172,  in  which  It 
was  held  that  "where  a  boy  15  years  old  gets 
upon  a  freight  train  wrongfully  and  as  a  tres- 
passer, for  tbe  purpose  of  riding  without  pay- 
ing his  fare,  and  is  commanded  by  tbe  brake- 
man  to  Jump  off  the  train  while  In  dangerous 
motion.  In  the  nighttime,  and  In  obedience  to 
that  command,  and  In  fear  of  being  thrown 
off.  Jumps  off  the  train  and  Is  run  over  and 
injured,  the  company  la  liable" ;  and  it  is  fur- 
ther held  that  whether  the  brakeman  "acted 
wantonly  and  malldously,  or  merely  failed  to 
pxerdse  due  care  and  caution,  the  railroad 
company  Is  liable"  for  damages  resulting  from 
tbe  brafceman's  conduct,— citing  jnany  caees. 
In  Rounds  t.  Railroad  Co..  9i  N.  Y.  129,  the 
<1«fend80t  was  held  liable  where  the  plain- 
tiff Jumped  upon  the  platform  of  a  baggage 
car  to  ride  to  a  place  where  the  cars  were 
being  backed  to  make  up  a  train  (this  being 
Rgainst  the  regnlatlona  of  the  defendant),  and 
the  baggage  master  knocked  him  off,  and  In 
falling  he  fell  upon  some  wood,  rolled  under 
the  car,  and  was  Injured;  the  court  holding 
ihat,  to  '*make  the  master  UaUe,  It  1b  not 
necessary  to  show  that  It  expressly  authorlaed 
the  particular  .act;  It  is  raffldent  to  show  that 
the  servant  was  acting  at  the  time  In  the  gen- 
eral scope  of  his  authority;  and  this  although 
tie  departed  from  his  Instructions,  abused  his 
authority,  was  retdclesB  In  the  perfonnance  of 
tila  duty,  and  Inflicted  unnecessary  Injury." 
In  Levett  v.  Railroad  Co..  9  Allen,  557.  It  waa, 
held  that  where  a  boy  of  10  years  old  wrong- 
fully got  upon  a  street  car,  and  the  driver 
ordered  him  to  Jump  off  while  running  at  a 
cittufitrons  speed,  tlie  company  la  responsible 
for  the  Injuries  auHtaiued  by  tbe  boy  in  doing 
so,  unless  it  isas  found  that  tbe  Injury  was 
caused  by  tbe  boy's  negligent  manner  of  get- 
ting off.  Another  Instance  of  liability  for  In- 
juries sustained  by  a  trespasser  from  tbe  serv- 
ant's violently  and  forcibly  imtliug  the  tres- 
imawr  off  la  Carter  r.  Railroad  Co.,  8  Am.  & 
£n^.  Ry.  Cas.  347.  which  cites  numerous  prec- 


edents of  like  purport.  But  It  is  needless  to 
multiply  cases.  All  of  tbem  hold  that  such 
ejectment  is  done  by  the  servant  hi  the  gen- 
eral scope  of  his  employment,  and  if  done 
recklessly  or  wantonly  and  maliciously,  and 
even  if  in  a  manner  forbidden  by  the  master's 
orders,  tbe  company  Is  liable  for  the  tortious 
act.  The  ground  is  that  tbe  proximate  cause 
of  the  Injury  Is  not  tbe  treepasser's  wrongful- 
ly getting  on  tbe  cars,  but  the  tortious  man- 
ner In  which  tbe  servant  makes  him  get  off, 
and  that,  this  act  being  In  tbe  general  scope 
of  the  servant's  employment,  -the  master  Is 
liaise.  In  the  present  case,  whether  the  eblld 
jumped  off  because  ordered  by  the  brakeman, 
or  by  reason  of  the  hint  of  a  lump  of  coal 
whi2Klng  by  bis  bead,  or  was  actually  struck 
and  knocked  off,  this  mode  of  getting  him  off 
tbe  moving  car  was  tortious,  and  tbe  defend- 
ant Is  liable  for  tbe  Injury  caused  thereby. 
14  Am.  &  Eng.  Enc.  Law,  822,  823,  and  cases 
cited  m  the  notes  thereto;  Pleree,  R.  R.  278, 
279;  Kline  v.  RaUroad  Co.,  99  Am.  Dec  282, 
and  notes;  Peck  v.  RaUroad  Co.,  70  N.  Y.  587: 
Railway  v.  Harris,  122  U.  S.  597,  7  Sup. 
O.  1280.  Tbe  defendant,  however,  eameBtly 
contends  that.  If  the  servant's  act  was  mali- 
cious, the  company  is  not  liable  tor  negllgeuce. 
If  that  theory  ever  obtained,  the  above  au- 
tberitiee  show  that  It  was  contrary  to  reason, 
and  has  been  duly  and  fully  exploded.  The 
company  Is  not  charged  In  this  case  with 
malice  because  of  'the  alleged  malice  of  Its 
agent,  and  whether  It  could  be  held  liable  for 
punitive  damages  Is  not  before  us.  It  Is  cer- 
tainly liatde  tar  compensatory  damagea  for 
the  Injury  austalned  from  the  tort  of  Its  serv- 
ant 

Tbe  brief  of  the  learned  counsel  for  tbe  de- 
fendant  strenuously  Insists  that  a  case  of  this 
kind  cannot  be  understood  by  the  omnt,  and 
Justice  properly  administered,  unless  we  trans- 
late tbe  action  back  Into  one  of  the  old  com- 
mon-law forms  of  actions,  and  that  when  that 
la  done  U  would  be  aeen  ihat  the  plaintiff  can- 
not sustain  hia  demand.  It  Is  predady  be- 
cauae  the  old  division  Into  fonna  of  action 
lent  itsfOf  to  finespun  metapbyrical  distlncaoDs^ 
whereby  the  form  of  [otKeeding  became  nK»e 
important  than  the  subject-matter,  and  led  to 
freqsent  miscarriages  of  justice,  that  tbe  com- 
mon sense  of  an  enlightened  age  swept  tlK 
old  system  away;  and  for  more  than  60  yeara 
the  dlscaxcled  I^pil  Jargon  of  a  fumer  age  has 
sounded  strange,  If  referred  to  at  all,  at  West- 
mbutor  Hall,  In  which  it  grerw  up.  In  our 
own  state  the  constitution  abolished  the  old 
ajratem,  and  by  statute  we  have  substituted 
the  simple  requirement  that  the  cmnplaint  shall 
contain  "a  plain  and  concise  statement  of  tba 
cause  of  actton."  Code,  « 'm,  subd.  2.  That 
is  the  case  Iwre.  We  shall  not  ddre  In  the 
ddbris  of  dead  and  forgotten  omturies,  nor 
disturb  the  dust  that  sleeps  upon  the  volumea 
of  an  outworn  and  lonc-i^ected  legal  aystem. 
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To  do  RO  would  be  to  obscure  the  substantial  I 
justlOD  which  It  should  be  the  sole  object  of 
every  legal  Inquiry  to  ascertain.  We  need  not 
darken  counsel  by  multitude  of  words,  nor 
entan^e  ourselves  in  the  scholastic  disputa- 
tions which  once  obtaiued  In  legal  proceedini^s, 
and  very  often  defeated  their  object.  This 
suggestion  of  counsel  has  Its  precedent  in  the  ' 
physician,  who,  In  a  difficult  case,  proposed  to  ' 
give  his  patient  something  to  throw  him  into  i 
fits,  on  the  ground  that  he  was  lnfnll)l)le  In  | 
curing  fits.  Here  the  plalntHFs  intestate  was 
admittedly  run  over  and  killed  by  the  defend- 
ant's train.  Upon  the  uncontro verted  facts  of 
this  esse,  the  brakeraan,  as  a  matter  of  law, 
was  acting  in  the  scope  of  bfs  geueral  employ- 
ment; and  the  court  properly  Instructed  the 
Jury  that  If  the  boy  was  made  to  get  off  the 
car  (though  he  was  on  there  wrongfully)  by 
ibe  act  of  the  brakeman,  whether  malicious  or 
not,-  while  the  train  was  moving,  so  that  the 
boy  was  kUled  In  consequence  of  so  doing,  the 
defiendant  was  liable  for  the  damage  caused 
liy  the  negligent  conduct  ot  its  lessee  In  thus 
operating  Its  train.  The  child  was  on  the 
train  In  violation  ot  a  town  ordinance,  but  the 
penalty  for  this  was  a  small  fine  and  not  a 
license  to  defendant's  servants  to  kill  or  crlj)- 
ple  him  at  will. 

The  defendant  further  excepted  "to  the 
charge  as  given."  This  Is  a  "bnwdslde"  ex- 
ception, which  cannot  be  considered.  This  has 
Iteen  onlformly  so  hdd  for  a  long  series  of  ' 
years,  and  in  possltdy  more  than  nO  cases,  and 
has  been  recently  reaffirmed  by  Furches.  J.,  In 
Hampton  t.  Railroad  Oo.,  120  N.  G.,  at  page  538, 
2T  St  R  97.  and  8ktate  r.  Moor«,  120  N.  O., 
at  page  571. 2G  3.  B.  897;  by  Falrcloth,  G.  J.,  In 
»tate  T.  Ashford,  120  N.  O.  688,  26  S.  R  91o; 
and  by  Douglas,  J.,  In  State  v.  Webster.  131 
X.  O.  586,  28  8.  E.  and  in  other  recent 
cases,— two  of  them  at  this  term.  Indeed,  the 
statute  (Code.  |  550)  Is  explicit,  requiring  the 
ai^llant  to  prepare  "a  concise  statement  of 
the  case,  embodying  the  Instmctlons  of  the 
Judge  as  signed  by  him,  tf  there  be  an  excep- 
tion thereto,  and  the  requests  of  the  counsel 
for  parties  for  Instructions,  if  there  be  excep- 
tion on  aicoount  of  the  granting  or  withhold- 
ing thereof,  and  stating  separately  In  articles 
numbered  the  errors  alleged."  It  would  be  so 
eminently  unjust  to  an  appellee  to  have  an 
entire  charge  excepted  to.  without  any  specill- 
catlons  of  the  errors  allef^  therein,  that  he 
might  prepare  himself  for  argiunent  thereof 
on  appeal;  and  the  decisions  that  such  broad- 
side aceptlon-  will  be  disregarded  here  have 
been  so  nnlform  tbRt  we  would  feel  Impelled 
to  adhere  to  so  Just  and  uniform  a  ruling, 
even  If  the  statute  law  had  not  so  ezpllrltly 
prescribed  It.  A  careful  consideration  of  the 
charge  shows,  besides,  that  there  Is  no  error 
therein  of  which  the  defendant  could  complain. 

The  last  exception,  which  la  for  refusal  of 
Judgment  In  flavor  of  defendant  upon  the  find* 
Inga  of  the  Jury,  naeda  no  conslderatlaa  Imh 


yond  what  Is  Involved  In  the  precediDg  disca»- 
Blon.  Affirmed. 


COMMONWEAT.TH  MUX.  FIRE  ISS.  OO. 
et  al.  V.  EUWARDS  et  al. 

<Supreine  Conrt  of  North  Carolina.   March  T. 

1890.) 

iKBOBAHOa  — FOBRIOtr    RaCBIVBBS  —  POLIOT  V*- 

LtUtTT. 

1.  Under  CkKle.  {  3062,  providing  that  it  shall 
be  unlawful  to  transact  any  fire  inauranoe  busi- 
ness in  the  state  t>efore  making  the  reijiitred 
deposit  of  bonds,  and  Laws  1893,  c.  29!l.  §  Sv 
providing  that  ail  contracts  of  insurance,  the 
application  for  which  is  taken  within  the  state, 
ehall  t>e  deemed  to  be  made  in  the  state,  where 
an  applientioa  is  taken  by  a  broker  for  a  r.»r- 
eiga  insurance  company  whidi  has  not  mads 
the  d^iMtit,  the  policy  u  a  North  Carolina  con- 
tract, and  void;  hence  assessments  thereon 
cannot  be  collected. 

2.  A  receiver  of  a  foreign  insurance  company 
that  has  complied  vith  Code,  9  3002.  as  to  do- 
ing business  in  North  Carolina,  who  alleges, 
without  denial,  that  an  assesMment  sued  on  was 
properly  levied  to  meet  obligations  while  de- 
fendant's policy  was  In  force,  is  entitled  to  re- 
cover. 

3.  Under  Laws  1803.  c.  299,  {  6,  providing 
thiit  the  standard  fire  iasurance  policy,  as  pre- 
tfcribed  by  section  121  of  tiie  insurance  laws  of 
New  York,  shall  be  exclusively  used  in  the 
stnte  by,  all  fire  insurance  coinpanies,  from  and 
after  the  1st  day  of  May,  1803,  a  policy  pro- 
viiling  for  assessments  is  not  void,  s^nce  it  was 
not  intended  to  exclude  assessment  companies 
which  had  otherwise  complied  with  the  lawn. 

Pairdoth,  G.  J.,  dissenting. 

Appeal  from  superior  conrt.  Wake  coontr; 

Brown,  Judge. 

Action  by  the  Commonwealth  Mutual  Fire 
Insurance  Company  and  others  against  Ed- 
wards &  Broughtou.  There  was  a  Judgment 
for  plaintiffs,  and  defendants  appeaL  Modi- 
fied. 

DouglABs  &  Simms,  for  appellants.  J.  W. 
Hinsdale  and  Ferrin  Busbee,  for  appellees. 

DOUGLAS,  J.  This  Is  sn  action  brought 
by  the  receiver  of  a  mutual  iDSurance  com- 
pany for  the  collection  ot  cwtaln  assess- 
ments ui>on  the  defendants  levied  under  a 
decree  of  the  superior  Judicial  court  of  the 
state  of  Massachusetts.  The  case  comes  be- 
fore us  on  demurrer.  This  disposes,  it.  Um- 
ioo,  of  all  statutes  of  limitation,  which  In 
cases  like  the  present  can  be  availed  of  only 
by  answer.  Code,.  {  138;  Gnthrle  t.  Bacon, 
107  N.  C.  S37,  12  S.  B.  204;  Randolph  T. 
Randolph,  107  N.  O.  606,  12  S.  E.  374;  A^ 
bertson  t.  Terry,  109  N.  C.  8,  13  S.  B.  713. 
This  rule,  however,  does  not  apply  to  poKses- 
sory  titles,  which  are  more  In  the  nature  of 
prMumptlons  than  strict  limitations.  Free- 
man V.  Sprague,  82  N.  O.  366;  Asbvry  r. 
Fair,  111  N.  C.  251,  16  S.  B.  467. 

The  following  allegations  appearing  fai  the 
eomplalnt  mtut  be  taken       facts  t(x  the 
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pnrposeB  of  tbls  appeal:  Tbe  plaintiff  cor- 
poration Issues  to  the  defendants  two  policies 
of  fire  Insurance,— one  tor  $2,000,  dated  June 
20.  18&4.  and  the  other  for  $3,000,  dated  July 
14,  1804.  It  was  stipulated  In  the  policies 
that  the  Insured  should  pay,  In  addition  to 
the  caafa  premium,  all  such  sums  as  might 
be  lawfully  assessed  by  the  directors  of  said 
company,  but  not  to  exceed  three  times  the 
amount  of  said  cash  premium.  Tbe  present 
assessments  are  within  the  limit.  Tbe  pol- 
icies were  obtained  and  delivered  through  a 
local  agent,  denominated  a  "broker"  by  the 
plaintiff,  but  whose  legal  status,  as  between 
the  parties,  Is  a  question  of  law  on  admitted 
facts.  On  March  19,  1895,  salt  was  brought 
by  the  insurance  commissioner  of  Massachu- 
settB  to  wind  up  the  affairs  of  the  plaintiff 
company,  and  on  May  28,  1895,  the  plaintiff 
Stevens  was  appointed  receiver,  to  whom  the 
company,  on  the  7tb  day  of  March,  1890,  ex- 
ecuted an  assignmeiit  of  all  its  assets.  After 
the  Institution  of  the  suit,  to  wit,  on  March 
7,  1896,  the  directors  of  the  plaintiff  cor- 
poration, in  accordance  with  a  decree  in  tbe 
cause,  levied  "an  assessment  of  $250,000  up- 
on tbe  former  and  present  members  of  the 
corporation  liable  thereto,  tbe  same  being 
necessary  for  the  payment  of  loss^^s  Incur- 
red after  the  Issue  of  the  policies  held  by  tbe 
members  of  tbe  said  corporation,  and  be- 
fore their  respective  expiration  or  cancella- 
tion, and  while  the  said  defendants  and  the 
other  policy  holders  against  whom  the  said 
assessment  was  made  were  members  of  said 
corporation,  and  the  expenses  of  collecting 
and  tbe  expenses  of  tbe  receivership  for 
which  the  defendants,  together  vrith  the  oth- 
er policy  holders  and  members,  were  liable." 
It  is  further  alleged  that  all  the  proceedings 
were  had  In  all  respects  in  conformity  to  sec- 
tions 47  and  49  of  chapter  622  of  the  Laws 
of  tbe  State  of  Massachusetts  of  1894.  which. 
In  the  absence  of  an  answer,  we  presume 
govern  the  proceedings  In  such  cases.  There 
are  other  allegatlonB  In  amplification  of  the 
above,  and  also  as  to  notice,  Individual  as- 
sessment, and  nonpayment,  with  the  impor- 
tant averment  that  the  plaintiff  corporation 
compiled  with  the  requirements  of  section 
3062  of  the  Code  of  North  Carolina,  and  re- 
ceived license  to  transact  the  business  of  fire 
Insurance  on  the  2d  day  of  July.  1894.  This 
was  subsequent  to  the  Issuing  of  the  first 
policy,  but  previous  to  tbe  second  policy. 

The  learned  counsel  for  the  plaintiff  say 
In  their  brief  that  "if  policy  No.  4,214,  dated 
June  29,  1894.  were  made  In  North  Carolina, 
of  course  It  would  be  void,  and  the  assess- 
ment Gotdd  not  be  collected."  We  tfalnic  that. 
In  contempIatloB  of  law,  It  was  made  In 
North  Carolina,  and  tbat  tbe  broker,  In  tak- 
ing tlie  applications  for  the  ptdicies,  acted 
as  the  agent  of  the  plaintiff  corporation.  Sec- 
tion 8  of  chapter  299  of  the  Public  Laws  of 
18C8  provides  that  "all  contracts  of  Insur- 
ance, the  application  for  which  Is  taken  with- 


in tbe  state,  shall  be  deemed  to  have  been 
made  within  this'  state  and  subject  to  the 
laws  thereof."  'iberefore  the  plaintiffs  can- 
not maintain  their  action  for  any  assessment 
or  other  liability  arising  under  tbe  policy 
dated  June  29,  1894. 

Our  attention  has  been  called  to  chapter 
388  of  the  Laws  of  1889,  allowing  any  citi- 
zen of  this  state  to  contract  on  his  own  ac- 
count for  Insurance  with  any  company  do- 
ing an  Insurance  business  outside  of  tbe 
state,  and  allowing  tbe  company  to  be  sued 
and  to  adjust  the  loss  without  being  subject 
to  penalties  for  taxes.   We  do  not  question 
the  right  of  any  citizen  to  apply  outside  the 
state  for  insurance,  but  in  the  present  case 
the  application  was  maiie  within  tbe  state, 
and  therefore  subject  to  the  act  of  1898.  The 
act  of  1S89  allows  an  outside  company— that 
is,  one  tbat  has  not  compiled  with  our  laws— 
to  be  sued,  but  not  to  sue.   Its  evident  pur- 
pose was  to  allow  such  companies  to  adjust 
their  fire  losses  without  thereby  making 
themselves  liable  for  penalties  or  taxes.  It 
certainly  never  Intended  to  permit  such  c6m- 
:  panles  to  practically  nullify  our  insurance 
laws  by  the  legaJ  fiction  of  doing  business 
through  a  broker  Instead  of  an  agent  To 
do  so  would  ultimately  turn  over  our  vast 
Insurance  business  to  foreign  corporations, 
I  whose  solvency  we  had  no  means  of  aacer- 
!  talnlng.  and  who  not  only  contributed  noth- 
I  ing  to  our  revenue^!,  but  who  ignored  our 
{  laws,  and  were  practically  b^ond  our  Juris- 
,  diction.     Our   insurance   laws,  applicable 
equally  to  domestic  and  to  foreign  corpora- 
I  tions,  are  intended,  not  simply  for  purposes 
j  of  revenue,  but  primarily  for  the  protection 
of  our  people.  The  vast  bulk  of  insured  prop- 
erty Is  never  burned,  and  those  who  continue 
to  pay  their  premiums,  for  perhaps  a  long 
j  series  of  years,  with  no  resulting  loss  or  prof- 
:  it  beyond  tbe  feeling  of  protection,  have  the 
tight  to  demand  tbe  fullest  security.  In  the 
case  at  bar,  tbe  plaintiff  corporation  admit- 
ted Its  Insolvency  within  leas  than  10  months 
after  It  Issued  its  policies  to  the  defendants, 
and  it  was  then  appareiltly  worth  |250,000 
leas  than  nothing.  When  or  how  It  became 
Insolvent,  If  It  were  ever  solvent,  we  have 
no  means  of  knowing.   In  the  light  of  these 
facts,  can  there  be  any  question  as  to  the 
Jnstlce  or  policy  of  our  Insurance  laws? 

The  prevailing  tendency  to  corporate  ab- 
sorption cannot  be  Ignored,  and  It  Is  the  in- 
creasing  duty  of  the  state,  while  giving  to 
all  corporations  the  equal  protection  of  Its 
laws,  to  equally  protect  Its  citizens  against 
corporate  abuses.  There  should  be  no  preju- 
dice against  corporatlcHia  simply  because  they 
are  corporations.  They  are  not  outlaws,  but 
are  the  creatures  of  the  law,  and  are  not 
only  caiMble  of  becoming  the  most  powerful 
agencies  of  civilisation,  but  have  become  ab- 
solutdy  necessary  In  our  present  stage  of 
nuiterlal  dev^opment.  They  can  be  Justly 
condenmed  only  when  their  powtts  are 
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abased,  bat,  In  proportion  as  their  powers 
are  greater  than  those  of  an  indlrldual,  they 
are  more  liable  to  abnse,  and  should  be  more 
carefuUr  gnarded.  One  of  tbtiir  great  dan* 
gers  Is  ttie  risk  of  Insolrency  arising  from 
the  wadt  of  any  personal  liability  of  their 
stockbolders,  and  the  ancertaln.  and  perhaps 
fletttloiiB,  nature  of  their  assets.  Some  are 
aflUcted  witii  what  may  be  called  "congonitnl" 
insolrency.  They  are  bom  InsolTent,  cap- 
italized into  Insolrent^  at  the  moment  of 
their  creation,  and  eke  ont  a  precarious  exist- 
ence In  an  apparent  effort  to  solre  the  old 
paradox  of  Urlng  on  the  taterest  of  their 
debts.  Sneh  corporations  are  not  only  In- 
trinsically dangerona,  but  lay  the  foandatlon 
for  an  nn]nst  sasplclon  of  all  other  corporate 
bodies.  The  state  of  Nortli  Carolina  attends 
to  aU  foreign  corporations  a  cordial  wel- 
come, with  tbe  fullest  meamre  of  domestic 
equality,  bat  with  ber  rest  the  right  aad  the 
duty  of  nqvlrliv  them  to  comi^  with  such 
reasonable  regulations  as  may  be  necessary 
for  the  protection  of  ber  own  people.  In  up- 
holding sucb  laws,  we  are  Inflnenced,  not 
only  by  the  letter  of  the  statute,  but  equa^ 
so  by  the  highest  principles  of  Jnstlce  to  our 
own  citlzena,  and  to  other  companies  that  do 
comply  with  the  law,  as  well  as  that  of  public 
policy. 

This  Anally  disposes  of  the  flrst  policy  of 
Insnrance,  but  as  to  the  second  policy  we 
think  a  snffldent  cause  of  action  has  been 
stated  in  tbe  onnplalnt.  Thne  are  23  stated 
grounds  of  demurrer,  bat  as  many  of  them 
are  In  the  nature  of  defenses  that  can  be  set 
up  only  by  answer,  while  others  present  dif- 
fwent  Tlews  of  the  same  question.  It  Is  not 
necessary  to  consider  tbem  separately.  At 
this  st^  .of  the  ease  we  must  assume  that 
the  siUt  in  Massachusetts  was  properly  con- 
ducted, and  we  see  no  reason  why  the  courts 
of  that  state  should  not  wind  up  the  affairs 
of  Its  own  Insolrait  corporation.  Nor  Is 
there  any  objection  to  tbe  receiver  of  a  for- 
eign court  suing  in  tbe  courts  of  this  state. 
What  may  be  the  result  of  that  suit  Is  a  dif- 
ferent matter;  but  he  will  be  given  a  hearing. 
It  is  true  tbat  In  Kruger  v.  Bank,  128  N.  G. 
1ft,  81  8.  B.  270,  we  thought  that  It  was  too 
severe  a  strain  upon  the  law  of  comity  to 
permit  a  foreign  receiver,  refusing  to  become 
a  party  to  the  action,  to  entn:  a  special  ap- 
pearance simply  for  the  purpose  of  obstruct- 
ing the  administration  of  our  laws  and  de- 
feating tbe  rights  of  our  citizens.  Such  Is 
not  the  case  before  ns.  The  complaint  sub- 
stantially alleges  tiiat  the  assessment  was 
necessarily  and  properiy  levied  to  meet  ob- 
ligations while  the  policy  of  tbe  defendants 
was  In  force.  In  the  absence  of  any  denlaL 
this  would  entllle  tbe  platattffs  to  recover  as 
to  19ie  second  policy.  Wbat  defensive  facts 
msy  be  set  up  in  tbe  answer  we  do  not  know, 
and  we  cannot  now  ^operiy  detwmlne  how 
far  the  defendants  may  attack  the  amount  or 
validity   of   Uielr  Individual  aasessment. 


There  Is  no  merit  In  tbe  contenthm  Hi  tha 
defendants  tbat  tbe  second  policy  Is  void,  un- 
der Acts  1893.  c.  2»9,  i  6,  because  It  pEO- 
rtded  for  assesameats.  The  standard  policy 
speclflcally  permits  such  necessary  altera- 
tions In  tbe  case  of  assessment  companies, 
aud  the  act  of  1893  was  not  Intended  to  ex- 
clude, by  indirection,  assessment  companies 
who  bad  otherwise  compiled  with  our  laws. 
Its  purpose  was.  as  stated  In  Horton  v.  In- 
surance Co..  122  N.  G.  486.  907,  29  S.  E.  M4. 
"to  have  a  uniform  policy,  which  wonid 
eventually  become  familiar  to  our  people, 
and  1^  repeated  adjudications  acquire  a  set- 
tled meaning."  For  the  xeaaons  stated 
above,  tiie  demarrer  should  have  been  sus- 
tained as  to  tbe  flrst  policy.  Wltii  tills  modi- 
fication, the  Judgment  of  Oe  court  below 
overruling  the  demurrer  Is  affirmed,  bat.  in 
view  of  the  modification,  tbe  costs  in  this 
court  win  be  equally  divided  between  the 
parties,  acodlfied  and  alBrmed. 

FAISGLOTH,  G.  J.,  disseata. 


KTATF  V.  COEiElf  AN. 

(Supreme  Court  of  South  GanHlaa.   Feb.  2B, 

1899.) 

Di  Facto  Clekk  of  Court — F'orkbr  Jbopabdt. 

1.  One  elected,  qualified,  and  commissioned 
dork  of  court,  aad  who  is  in  posspssion  of  tlie 
offlre.  discharging  its  duties,  without  any  one 
claiming  it,  is  a  de  facto  cleric,  tboufcb  he  hma 
accepted  tbe  office  of  intendant  of  a  town:  and 
Const.  1895,  art.  2,  I  2,  j^vides  that  no  one 

I  shall  hold  two  offices  of  honor  or  profit  at  the 
same  time;  and  1  Rev.  St.  1S9S.  |  775.  pro- 
vides that  the  judjre  of  probate  shall  exercise 
tbe  duties  of  the  office  of  cletk  in  case  of  va- 
cancy therein,  till  appointment  to  fill  tbe  vacan- 
cy. 

2.  The  fact  that  after  a  Jury  was  impaneled, 
and  a  witness  for  the  state  had  testified,  it  was 
tliticoveroil  that  one  of  the  jurors  wus  not  sit- 
ting, but  that  another  person  wus  in  his  place, 
whoreupon  the  jury  was  dlnmliuied  on  defend- 
ant's motion,  does  not  canstitute  former  Jeop* 
ardy. 

Appeal  from  general  sessiona  drcnit  court 
of  Saluda  county;  Ernest  Gary.  Judge. 
Abe  Coleman  was  convicted  of  a  violation 

of  the  liquor  laws,  aud  appeals.  Afflnned. 

John  H.  Peurlfoy  and  C.  3.  Ilamage.  for 
appellanL  J.  Wm.  Thurmond,  for  the  State. 

POPE,  J.  The  defendant  was  convicted  of 
tbe  misdemeanor  of  selling  liquor  contrary  to 
tbe  statute  law  of  this  state.  After  sentrace. 
be  appealed  therefrom,  and  for  error  a]Iege<l 
—First,  tbat  tbe  court  of  general  sessiooa 
for  Saluda  county  was  without  JurladictioD 
to  try  him,  because  the  person  who  acted  as 
clerk  was  not  such  officer,  having  accepted 
the  otHce  of  luteudact  to  tbe  town  of  Saluda 
'  after  be  had  been  elected,  quallfled.  and  com- 
i  miaaioned  aa  clerk  of  tbe  ODurt  of  oomnHn 
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pleas  and  geoeral  sessions  for  said  county 
of  Saluda;  second,  that  the  circuit  Judge  err- 
eti  In  overruling  the  plea  of  tonner  Jeopardy. 
We  will  pass  upon  theae  qneatloni  In  their 
order. 

1.  The  facts  underlylnEr  the  contested  mat- 
ter are  admitted;  hence  the  law  applying  to 
such  a  state  of  facts  Is  all  that  will  be  nec- 
essary to  consider  In  disposing  of  the  flrst 
question.  The  distinction  between  an  officer 
de  Jure  and  one  de  facto  Is  too  well  recog- 
nized to  need  any  words  of  explanation.  In 
the  case  at  bar  it  Is  established  that  Mr. 
Crouch  had  beeu  duly  elected,  qualified,  and 
commissioned  as  clerk  of  common  pleas  and 
general  sessions,  and  had  been  for  a  year 
or  two  In  possession  of  such  office,  and  ful- 
ly discharging  Its  duties.  But  it  Is  claimed 
that  although  Mr.  Crouch  was  de  Jure  clerk 
of  tbe  circuit  court  up  to,  say,  14tb  April  In 
the  year  1898,  after  that  date  he  was  no 
longer  ^titled  to  be  considered  a  de  Jure 
clerk,  because  he  had  accepted  the  office  of 
Intendant  of  the  village  or  town  of  Saluda; 
not  only  so,  but  that  he  was  not  entitled  to 
be  considered  a  de  facto  officer.  The  con- 
stitution adopted  In  the  year  1895,  In  arti- 
cle 2,  i  2,  provides:  "Bot  no  person  shall 
hold  two  offices  of  honor  or  profit  at  the  same 
time."  Unqaestionably,  the  intendant  of  the 
town  of  Saluda  is  an  office  of  honor,  and  the 
office  of  clerk  of  the  circuit  court  for  Saluda 
county  la  an  office  of  profit.  It  would  seem, 
therefore,  that  Mr.  Crouch  fell  within  these 
words  of  the  constitution.  Our  General  Stnt- 
utes  provide  that  the  Judge  of  probate  shall 
exercise  the  duties  of  the  office  of  clerk  of 
tbo  circuit  court  in  the  event  there  la  a 
vacancy  In  said  office,  until  the  governor 
shall  have  made  an  appointment  to  fill  the 
vacancy.  See  1  Eev.  St.  S.  C.  1S03,  §  773. 
The  Judge  of  probate  did  not  seek  this  office, 
it  may  be,  becaiue  he  did  not  consider  that 
there  was  any  vacancy;  for  In  fact,  after 
Mr.  Crouch  accepted  the  office  of  Intendant, 
he  continued  to  exercise  the  duties  of  hla 
office  of  clerk  of  the  circuit  court.  Nor  did 
the  governor  of  this  state  appoint  any  one 
to  fill  this  alleged  vacant  office.  This  court 
did  hold  In  the  case  of  State  v.  Bultz,  0  S.  0. 
1G6,  that  Buttz,  who  was  solicitor,  and  who 
during  his  term  of  office  as  solicitor  accepted 
tbe  office  of  member  of  congress,  had,  by 
the  acceptance  of  the  second  office,  thereby 
vacated  the  office  of  solicitor.  This  case  Is 
much  relied  upon  by  the  appt^Uant.  It  seems 
to  us  that  the  question  of  de  Jure  as  to  the 
office  of  solicitor  was  Involved  in  Uie  case 
cited,  and  no  question  of  de  facto  was  con- 
sidered; and  herein  It  cannot,  except  by  Its 
reasoning  and  admissible  summing  of  the 
law.  assist  ua  here,  for  we  are  cot  called 
upon  to  determine  the  right  of  Mr.  Crouch 
to  bold  this  office  as  clerk  de  Jure;  on  tbe  con- 
trary, we  are  to  determine  it  tbe  acts  of  Mr. 
Crouch  as  clerk  of  the  court  of  general  ses- 
sions In  the  case  at  bar  are  good  as  those 


I  of  a  de  facto  officer.    He  certainly  holds  tbe 
I  office  by  color  of'  title,  for  he  has  a  commls- 
:  slon  to  said  office,  based  upon  an  election 
i  thereto  by  the  people.   He  is  discharging  all 
the  duties  of  said  office,  and  no  person  is 
claiming  such  ottlce.    These  things  being  ao, 
why  does  not  the  law  refer  his  discharge  of 
such  duties  to  him  as  a  de  facto  clerk  of  the 
circuit  court?    See  McBee  v.  Hoke,  2  Speer, 
188;  Kottman  v.  Ayer,  3  Strob,  92.    We  over- 
rule the  grounds  of  appeal  covered  by  the  flrst 
proposition. 

2.  We  will  now  examine  the  second  prop- 
osition, based,  as  It  is,  upon  the  constitu- 
tional ground  that  the  prisoner  could  not  be 
twice  put  in  Jeopardy  of  his  liberty  upon  the 
same  offense.  The  following  statement  of 
the  facts  relating  to  this  matter  Is  extracted 
from  the  "case":  "The  jury  was  drawn  in  the 
manner  as  usual  In  misdemeanors,  and  sworn. 
After  the  swearing,  and  before  the  examina- 
tion of  the  witnesses  bad  begun.  It  appeared 
that  Lee  Mack,  one  of  the  Jurors  who  had 
been  summoned  on  the  venire,  but  wbow 
name  had  not  been  drawn  out  of  the  hat. 
was  dttlog  In  the  place  of  Mr.  Grout,  whose 
name  had  been  drawn  out  of  the  tiat.  The 
defendant's  attorneys  agreed  for  Mr.  Mack  to 
take  Mr.  Crout's  place.  Joe  Moss,  the  Joint, 
witness  for  the  state,  was  then  sworn.  The 
direct  examination  had  been  finished,  and  the 
cross-examination  was  nearly  complete,  when 
it  was  brought  to  the  attention  of  the  court 
that  Mr.  Mack,  as  a  matter  of  fact,  was  sit- 
tlBg  In  the  place  of  Mr.  W.  A.  Edwards,  Jr., 
whose  name  had  been  drawn  and  called,  and 
tbat  Mr.  Croat  was  really  stttlog  on  tbe  Juiy. 
Defendant's  attorneys  refused  to  waive  the 
right  of  objection  to  this,  and  then  moved  to 
dismiss  the  jury,  on  the  ground  that  they  had 
uot  consented  for  Mr.  Mack  to  take  the  place 
of  Mr.  W.  A.  Edwards,  Jr.  On  motion  of 
the  defendant's  attorneys,  the  defendant  be- 
ing present.  Judge  Gary  dismissed  the  Jury, 
and  proceeded  to  arraign  the  defendant,  and 
impanel  a  new  Jury.  Before  the  arraign- 
ment, defendant's  attorneys  raised  the  objec- 
tion of  former  Jeopardy.  His  honor  overruled 
the  objection.  The  trial  proceeded,  and  the 
defendant  was  convicted."  After  sentence 
thl.s  appeal  was  taken.  The  constltatlon  adopt- 
ed In  tbe  year  1895,  In  article  1,  §  17,  pro- 
vides: "Nor  shall  any  person  be  subject  for 
the  same  offense  to  be  twice  put  In  jeopardy 
of  life  or  liberty."  So  that  If.  under  the 
above  statement  of  facts,  the  defendant  was 
twice  put  In  jeopardy  of  Ills  liberty,  this 
groimd  of  appeal  should  be  sustained.  The 
constitution  of  1805  reqilires.  in  article  5,  5 
22:  "The  petit  jury  of  the  circuit  courts  shall 
consist  of  twelve  men,  all  of  whom  must 
agree  to  a  verdict  In  order  to  render  same." 
By  the  statement  of  facts  as  appears  by  tbe 
quotation  from  the  "case"  for  appeal,  it  ap- 
pears thnt  there  were  present  only  11  Jm-ors, 
for  Mr.  Mncfc  could  not  take  Mr.  W.  A.  Ed- 
vnuds,  Jr.'s,  place,  unless  the  defendant  had 


Digitized  by  Google 


408 


82  SOUTHEASTERN  HKPOBTKR. 


(S.CL 


ajfteaOj  consented  to  ttie  came.  The  defend- 
ant never  consented  thereto.  Practically, 
Qierefore,  the  teethnony  of  the  stete'i  wltneaa 
TTOS  given  before  11  Jurors.  The  constltntlon 
regolred  12  Jorora.  So,  It  would  aeem  that 
the  prisoner  was  not  pot  In  Jeopardy  wboi  his 
case  vpas  before  the  Jury  of  11  persons.  Bnt, 
apart  tram  this,  the  aecl^im  of  thla  oonrt  In 
the  case  of  State  Stephenson,  32  B.  E.  30S, 
which  decision  was  prepared  Mr.  Justice 
Jones,  and  which  Is  yet  officially  onreported, 
holds  that  when  a  Jury  Is  set  aside  on  the  mo- 
tion of  the  defendant,  and  thereafter  another 
Is  had  wlCb  the  aame  defendant,  on  the  same 
diarge,  the  defoidant  cannot  anocessfully  plead 
toania  Jeopardy.  It  Is  the  Judgment  of  this 
eonrt  fiiat  the  Judgment  of  the  circuit  conrt 
be  KfflrmBd. 


8TATB  T.  COTJCH. 

(Sniweme  Oonrt  of  Sooth  Carolina.   Feb.  28, 
1899.) 

Ikdictmbnt— Liquoa  Laws. 

Under  Oonat  art.  1,  1 18,  providing  that  in 
crimiaal  prosecutions  the  accused  shall  be 
"fully  informed"  of  the  nature  and  cause  of 
the  accusation,  there  cannot  be  a  conviction  for 
the  Bale  of  intoxicants  to  O.  under  an  indict- 
ment to  certain  persons,  not  indodioK  O.,  and 
"to  divers  other  persons  to  the  jurors  afore- 
said unknown,"  though  Dispensary  Act  lS!>(t.  S 
43,  allows  use  of  these  words  in  an  indictment. 

Appeal  from  gmeral  sessions  circuit  court 
of  Pickens  county. 

Walter  Couch  was  convicted  of  a  violation 
of  the  Uquor  laws,  and  appeals.  Reversed. 

J.  P.  Casey,  for  appellant  Solicitor  Ansel, 
for  the  Stete. 

POPE,  J.  The  appellant  was  convicted  of 
selling  a  quart  of  liquor  to  Newton  Gates  un- 
der an  Indictment  charging  him  with  the  sale 
of  spirituous  liquors  to  "one  W.  S.  N'ewell,  R. 
L.  Bryant,  Robert  Holder,  G.  W.  Russell,  and 
to  divers  other  peraons  to  the  Jurors  aforesaid 
unknown."  The  appellant  appeals  from  the 
sentence  under  said  conviction  upon  several 
grounds.  This  court  does  not  deem  it  neces- 
sary to  pursue  the  questions  presented  by  the 
appellant,  except  one  of  them,  for  It  is  Im- 
portant that  this  single  question  should  be 
met  We  hold  that  the  conviction  of  the  ap- 
pellant under  this  Indictment  was  Illegal,  be- 
cause opposed  to  the  constitution  of  the  state. 
In  article  1,  {  18,  It  is  provided:  "In  all  crhn- 
Inal  prosecutions  the  accused  sliall  enjoy  the 
right  to  a  epeedy  and  public  trial  by  an  im- 
partial Jury,  and  to  be  fully  informed  of  tbe 
nature  and  cause  of  the  accusation.  *  *  «" 
It  Is  the  office  of  an  indictment  to  fully  dis- 
close to  the  accused  the  nature  and  cause  of 
the  accusation.  Any  indictment  which  fails 
to  fully  diaclose  the  offense  to  tbe  accused  la 
defective.  In  the  Indictment  under  review  In 


the  present  case  It  will  be  oboerred  ttiat  the 
name  of  Newton  Oatea  does  not  aiq»ear  as  one 
of  the  persons  to  whom  the  defendant  (ap- 
pellant) Is  charged  aa  having  8<dd  Intoxicating 
Uqnors.  However.  It  Is  sought  to  Justify  tbe 
absence  of  Dates*  name  from  the  indictment 
by  proof  that  the  defendant  (appellant)  sold 
him  liquor,  wiiicb  sale,  under  and  by  Tlrtne 
of  the  forty-third  secti<ni  ot  the  dispensary 
act,  approved  In  1898,  allowing  an  Indictment 
to  conteltt  tbe  vrorda^  "to  diyevs  other  persons 
to  the  Jurors  aforenld  unknown,"  was  pun- 
ishable Just  as  If  the  name  of  Newton  Gates 
had  been  actually  set  forth  In  tlie  Indictmoat. 
In  the  recent  case  of  State  v.  Jeffcoat,  32  S.  E. 
296.  this  court  held  that  In  an  Indlctmesit. 
where  these  words,  "to  divers  other  per- 
sona to  the  Jurors  aforesaid  unknown,"  occur, 
such  words  might  be  treated  as  surplusage  If 
me  or  more  persuus  were  called  by  name,  and 
the  persons  so  named  In  tiie  Indictment  were 
on  trial.  Thtei  last-named  case  la  imctlcaUy 
decisive  of  the  question  raised  here.  The 
forty-third  section  of  tbe  dispensary  act  of 
1896,  aulhorlalng  the  use  of  the  words  "divers 
other  penons,"  etc..  cannot  be  made  to  over- 
ride the  constitutional  rfqulronoit  that  every 
accused  must  have  bis  offense  fully  set  forth 
in  tbe  Indictment  of  presentment  of  tbe  grand 
jury.  It  la  the  Judgment  of  this  conrt  that 
the  Judgment  of  the  circuit  court  be  lereraed. 


FLORIDA  OKNT.  &  P.  R.  CO.  v.  CITr  OF 
COLUMBIA  et  al. 

(Supreme  Court  of  South  Carolina.  Feb.  28, 
Raiuioad  CoHPANies— Licbkhb  Tax— Statdtbs— 

OUDISANCES— CONHTKUCTIOX— RbPBAL. 

1.  Act  1871.  S  8  (14  ?L  at  Large,  p.  568),  em- 
powering a  city  to  impose  a  license  tax  on  per- 
sons enframed  in  any  business  or  svoration,  is 
not  repealed  hj  Act  1S97  (22  St.  at  lokrge,  p- 
409),  entitled  "An  act  to  render  uniform  the 
mode  of  taxation  in  towns  and  cities,"  declar- 
ing that  "all  municipal  taxes  levied  by  dties 
and  towns  *  •  •  sholl  be  levied  on  all 
proper^,  real  and  personal"  (section  1),  and 
that  "the  clniiaea  of  the  ohnrters  of  any  town;* 
or  cities  restricting  taxation  •  •  •  to  re«l 
estate  only  are  hereby  repealed"  (section  2); 
tlie  nurpose  of  the  act  of  1807  being  merely 
to  secure  uniformity  In  mode  of  taxation  of 
property,  and  having  no  reference  to  taxation 
of  persona. 

2.  Act  1871,  fi  8  (14  St  at  Large,  p.  5691, 
empowering  a  dty  "to  require  all  persons, 
companies  and  corporations  engaged  in  any 
business  or  avocation  of  any  kind  whatever 
within"  its  limits  to  take  out  a  license,  author- 
izes the  requiring  of  a  license  of  a  corporation 
doing  business  of  a  similar  character  outside 
the  city. 

3.  A  railroad  eominny  does  boalness  in  a 

city,  so  as  to  be  subject  to  a  license  tax,  under 
Act  1871,  §  8  (14  St.  at  Large,  p.  569),  though 
It  has  no  tracks  within  the  city,  bnt  mnn  its 
trains  Into  the  city  over  the  tracks  of  another 
railroad  company,  and  has  for  its  agent  tikercln 
the  agent  of  soch  other  company. 

4.  An  ordinance  imposing  a  license  tax  on 
railroad  companies  "for  business  done  exclu- 


Digitized  by  Google 


S.C.) 


FLORIDA  CENT.  A  P.  K.  CO.  v.  CITY  OF  COLUMBIA. 


409 


Bively  within  the  dt^"  does  not  me&Q  to  sab-  i 
ject  thereto  00I7  those  companies  doing  bnsi- 
nesB  excluBiTely  within  the  city. 

5.  A  license  tax  is  not  a  tax  on  property,  and 
therefore  not  affected  by  statutory  provisions 
for  ascertaiuiDK  the  valae  of  proper^  for  the 
purpose  of  taxation  thereof. 

6.  It  will  not,  in  the  absence  of  allegations 
to  that  effect,  in  a  complaint  seeking  to  recoT- 
er  a  license  tax  paid  nnder  protest,  be  preBum- 
ed  that  it  was  not  graduated  as  required 
Const,  art  8,  5  6. 

7.  A  corporation,  thongh  compelled  by  its 
charter  as  a  common  carrier  to  do  business  in 
a  d^,  may  be  Tequlred  to  take  out  a  license 
for  doing  audi  bunneas,  and  pay  a  tax  there- 
for. 

A^iea]  frcHD  common  pleas  circuit  court  of 
Blcbland  county;  D.  A  Townsoad,  Judge. 

Action  by  the  Florida  Central  ft  Peninsular 
Railroad  Company  against  the  etty  of  Colum- 
bia and  Its  treasnrer.  Judgment  for  defend- 
ants. FlalntUt  aniealB.  Affirmed. 

The  complaint  and  the  grounds  of  demurrer 
thereto  are  as  follows: 

"Complaint 

"The  idalntlfl  above  named,  complaining  (tf 
the  above-named  defendant,  alleges: 

"(1)  That  the  city  of  Columbia  Is.  and  was 
at  the  times  hereinafter  named,  a  municipal 
corporation  duly  organised  and  existing  un- 
der the  laws  of  the  state  of  SouQi  Carolina, 
and  the  d^endant  J.  Frost  Walker  Is,  and 
was  at  the  times  hereinafter  named,  the  clly 
treasurer  of  the  dty  of  Columbia,  duly  elect- 
ed and  qualified. 

"(2)  That  Oie  plalntlfl  was  at  the  times 
iierelnafter  named,  and  Is  now,  a  corporation 
duly  oi^nlzed  and  existing  under  the  laws 
of  the  state  of  Flturlda,  and  Is  the  lessee  of 
a  certain  railroad  line  commencing  at  Cayce's 
Junction,  In  the  cotmty  of  Lexington,  and 
extending  tbenoe  to  the  dty  of  Savannah,  In 
tbe  state  of  Georgia;  but  owns  no  tracks, 
depots,  warehouses,  or  other  structures  or 
property  In  tbe  city  of  Columbia. 

"l3)  niat  this  plaintiff,  as  the  lessee  of  said 
line  of  railroad.  Is  engaged  in  operating  the 
same  to  and  from  the  dty  of  Savannah,  In 
the  state  of  Georgia,  to  said  Cayce's  Junction, 
In  the  county  of  Lexington,  state  of  South 
Carolina,  and  under  a  traffic  arrangement 
with  tbe  Southern  Railway  Company  runs  Its 
trains,  mglnes,  and  cars  Into  tbe  city  of  (kh 
lumbla  over  the  tradE  of  said  Southern  Ral^ 
Tvay  Company,  and  uses  the  yards,  switches, 
etc.,  of  the  said  Southern  Bailway  Company 
In  the  city  of  Columbia  tor  shifting  purposes, 
and  delivers  to  tbe  agent  of  the  Soutbem  Rail- 
way Company  freight  received  from  points 
outside  of  the  city  of  Columbia  and  outside 
of  the  state  of  South  Carolina,  within  the 
United  States,  to  consignees  within  tbe  dty 
of  Columbia,  and  receives  freight  from  con- 
signors at  the' city  of  Columbia  to  consignees 
at  points  outside  of  the  city  of  Columbia  and 
-within  the  state  of  South  Carolina  as  well 
as  without  the  same,  and  receives  and  trans- 


'  fers  passengers  to  and  trom  the  city  of  Co^ 
lumbia  to  points  outside  of  tbe  city  of  Co- 
lumbia, both  within  and  witbout  tbe  state  of 
South  Carolina;  its  principal  business,  how- 
ever, being  tbe  receipt  and  delivery  to  and 
from  tbe  Southern  Railway  Company  of 
I  through  frdght  and  passengers  from  points 
outside  of  the  city  of  Columbia  to  points  out^ 
side  of  the  state  of  South  Carolina  and  wlth< 
In  tbe  United  States.  And  this  plaintiff,  by 
its  traffic  arrangement  with  the  Southern  Rail- 
way Company,  as  above  stated,  obtains  the 
services  of  tbe  agent  of  the  said  Southern 
Bailway  Company  as  its  agent,  contrlbnttaig 
a  portion  of  the  compensation  which  he  is 
entitled  to  recdve.  But  this  plaintiff  avers 
that  it  does  no  business  whatever  wholly  and 
exdualvely  within  the  dty  of  Coltunbla,  and 
does  no  bushiess  except  Interstate  bu^ess.  as 
aforesaid,  ofhet  than  such  as  ft  is  eompeJled 
by  the  laws  of  tbe  state  of  South  Can^na,  aa 
a  common  carrier  operating  the  said  aouth- 
bound  railroad,  to  do. 

"(4)  That  by  an  act  entitled  'An  act  to  altep 
and  ametid  an  act  entitled  "An  act  to  alter 
and  amend  the  diarter  and  extend  tbe  Ilmlta 
of  the  dty  of  Columbia,"*  approved  March 
'2,  1871,  the  general  assembly  of  the  state  of 
South  Carolina  conferred  the  power  upon  th» 
mayor  and  aldermen  of  said  dty  to  require  all 
persons,  companies,  and  corporations  engaged 
In  any  business  or  avocation  of  any  kind  whatt 
ever  within  the  limits  of  the  dty  of  Columbia 
to  take  out  a  license  from  the  mayor  and 
aldermen  of  said  dty,  who  are  authorized  to 
Impose  a  reasonable  durge  or  tax  for  tbe  con^ 
duct  of  the  same. 

"(6)  That  on  the  22d  day  of  December,  1800,. 
the  mayor  and  aldermen  of  tbe  dty  of  C(dum- 
bia,  in  council  assembled,  passed  an  ordinance 
entitled  'An  ordinance  to  regulate  licenses  for 
the  year .  1887.*  wberdn  and  whereby  It  Is 
ordalued  by  section  3  of  aald  ordinance  aa 
follows:  'Sec.  8.  Every  person,  firm,  company 
or  corporation  required  by  the  ordinances  of 
Che  dty  of  Columbia  1»  obtain  a  Ueenae  to 
mgage  In  any  trade,  business  or  profession 
for  which  a  license  is  required,  shall,  before 
the  16th  day  of  January  of  each  year,  reg- 
ister with  tbe  dty  assessor  and  audltor^Flrst. 
bis  or  her  name  or  style,  and.  in  case  of  a 
firm  or  company,  tbe  names  of  the  several- 
persons  constituting  such  firm  or  company, 
and  their  {daces  of  business;  second,  tiie  trade, 
business  or  profession  for  which  a  license  la. 
required;  third,  the  place  where  such  trade, 
business  or  profession  is  carried  on;  and  In 
the  case  of  a  dealer  In  goods,  wares  or  mer- 
chandise, tbe  amount,  extent  and  value  of 
business  carried  on,— all  of  which  shall  be 
gflven  under  oath.    •  • 

"(6)  That  it  was  further  ordained  by  section 
4  of  said  ordinance  as  followa:  'Sec.  4.  If- 
any  person  or  persons  exercise  or  carry  on 
any  trade,  business  or  profession  for  the  ex- 
ercising, carrying  on  or  doIAg  of  which  a  U- 
cense  is  required  by  this  oidhiance,  without 
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fint  reglBtertng  and  taking  oat  such  a  Uceme 
as  In  that  behalf  required,  he,  she  or  they, 
besides  being  liable  to  the  payment  of  the 
license,  shall  be  subject  to  a  fine  not  to  ex- 
ceed 940.00,  or  Imprisonment  In  the  city  sta- 
tion house  for  a  time  not  to  exceed  thirty 
days,  upon  conviction  before  the  mayor  or 
alderman  acting  mayor.* 

"(7)  That  the  mayor  and  aldermen,  in  coun- 
cil assembled,  further  tmdertoofc  to  ordain  and 
Impose^  by  section  8  of  said  ordinance,  a  li- 
cense Qpon  railroads.  In  the  following  words 
and  figures:  'Ballrpads— steam— for  business 
done  exclnslrely  within  the  city  of  Columbia, 
and  not  Including  any  buMnesB  done  to  or 
from  points  withotrt  tbe  state,  and  not  Indad- 
ing  any  business  done  for  the  goTornment 
of  ae  United  States,  its  officers  or  agentB, 
9200.00.' 

**(8)  That  It  is  fnrtbw  ordained  by  secUoa 
12  of  said  ordinance  'that  the  city  auditor 
Shan  be  Teqnlred  to  sommaa  before  the  mayor 
an  persons  doing  bnsfness  without  a  ncense, 
Immedlatdy  after  January  15th,  1807.' 

"(9)  Tbat  the  plaintiff  faUed  and  refused  to 
r^teter,  as  It  la  required  by  section  8  of  said 
iKdInance.  hraefnabore  aet  forth,  deeming  and 
claiming  that  said  ordinance  had  no  appUcar 
tlon,  and  did  not  Include  In  Its  terms  the 
jdalntlff,  and  also  deeming  and  dalmlng  that 
If  It  was  indnded  in  It.  and  by  Its  terms  It 
was  attempted  to  subject  It  to  pay  a  license, 
that  It  was  InTaUd,  and  contrary  to  law,  and 
that  It  (the  plaintiff)  was  not  liable  to  be  as- 
sessed, taxed,  or  required  to  pay  any  Ueenae 
fee  or  tax  whatsoever  to  tb»  dty  of  Columbia 
for  the  proseeutim  of  Its  bnalnesa;  and'  It 
further  declined  and  refused  to  pay  said  li- 
cense at  all. 

"(10)  That  on  the  26th  day  of  January, 
1887,  die  assessor  and  auditor  of  the 
said  city  of  Columbia  caused  to  be  served  on 
tile  agent  of  the  Souttiem  Railway  Company, 
so  acting  as  agent  for  this  plaintiff  as  afore- 
said, a  summons  In  words  and  figures  fol- 
lowing: 'Office  of  City  Auessor  and  Auditor, 
ColumUa,  S.  C,  January  26,  1897.  F.  C.  and 
P.  R.  R.  Co.:  Yon  are  hereby  summoned  to 
appear  before  his  honor,  the  mayor,  on  tbe 
20th  Inst,  at  9:80  o'clock  a.  m..  to  answer 
the  charge  of  doing  a  business  without  a 
llcenae,  in  violation  of  the  city  ordinance. 
By  order  of  the  mayor.  T.  T.  Talley,  City 
Assessor  and  Auditor.^  That  this  plaintiff, 
through  and  by  Its  attorney,  appeared.  In  re- 
sponse to  said  summons,  before  the  mayor 
of  the  city  of  Columbia,  and  protested  ngalnst 
Its  llablilty  to  pay  a  license  tax;  but  the  said 
mayor  of  the  cl^  of  Oolnmbla  announced  his 
decision  that  this  plaintiff  was  liable  to  pay 
said  license  tax,  and  that.  If  the  same  was 
not  paid  on  or  before  a  day  named,— being  a 
few  days  after  tibe  appearance  before  coun- 
d!,— that  an  addltlcmal  fine  of  forty  dollars 
would  be  impost  upon  said  lAalntlff  for 
transacting  any  business,  and  that  said  fine 
would  be  imposed  for  every  day  business 


was  so  conducted  within  the  dty  of  Cohiin- 
bla;  whereupon  this  plaintiff  filed  Its  peti- 
tion before  the  mayor  and  aldermen  of  the 
ciQr  of  Columbia,  in  council  assembled,  set- 
ting out  the  character  of  buslQees  whlcb  it 
transacted  as  hereinbefore  alleged,  and  sub- 
mitted that  it  was  not  liable  to  any  license 
tax  or  fee  to  the  dty  of  Columbia,  and  pray- 
ing that  It  might  be  heard  by  council  in  re- 
gard thereto,  which  petition  duly  came  up 
before  the  said  mayor  and  alderm^  In  coun- 
cil assembled,  and  this  plaintiff,  by  its  coun- 
sel, appeared  before  said  body,  but  shortly 
after  the  matter  bad  been  considered,  and 
was  Informed  that  the  same  had  been  re- 
ferred to  a  committee  of  covndl  with  power 
to  act,  and  was  subsequently  informed  that 
the  sakl  petition  bad  been  rejected.  This 
plaintiff,  upon  being  so  summoned  as  afore- 
said, to  avoid  the  penalties  attempted  to  be 
imposed  by  the  said  mayor  of  the  city  of 
Oolumbla,  and  under  the  apprehendon  that 
said  penalties  would  be  Imposed  upon  It  and 
Its  agents,  and  to  prevent  the  imposition 
thereof,  the  plaintiff  paid  said  license  fee  of 
two  hundred  dollars  to  the  city  treasurer  of 
the  dty  of  Columbia,  to  wit,  the  defendant 
J.  Frost  Walker,  and  at  the  same  time  filed 
its  protest  against  the  action  of  the  said  city 
authorities  In  said  behalf,  in  words  and  fig- 
urea  as  fonows,  to  wit:  'Colnmbla,  SL  C. 
28th  January,  1897.  To  X.  Frost  Walker, 
Esq.,  Olerk  and  Treasurer  Ct^^  Columbia, 
Columbia,  S.  a— Dear  Sir:  The  Florida  Cen- 
tral and  Peninsular  RaUroad  OomiMny  hav- 
ing been  dted  to  appear  before  ttie  bmorable 
mayor  of  the  dty  of  C<rfumbla  to  show  cause 
why  It  should  not  be  dealt  with  for  doing 
business  In  tiie  dty  of  Columbia  wllbout  a 
license,  wouM  mpectfuiiy  protest  against  Its 
liability  to  pay  such  license;  but  to  avoid 
i  the  expense  and  penalties  attaching  thereto 
I  upon  sudi  failure.  If  It  should  be  held  that  It 
I  Is  liable  to  the  license  fee  Imposed.  It  hereby 
I  pays  the  amount  thereof,  and  protests  against 
I  the  validity  of  the  demai^  Respectfully. 
:  Wm.  H.  Lyles.  Attorney.* 

"(11)  That  the  plaintiff  submits  that  It  does 
I  not  come  within  the  terms  <^  said  ordinance, 
and  that  It  does  not  do  any  business  exdu- 
1  slvely  within  the  city  of  Columbia,  and  la  not 
I  UaJile  to  said  tax;  and  It  further  submits 
that  as  a  common  carrier  It  is  compelled  by 
I  law  to  receive  freight  and  passengers  offered 
to  it  for  carriage,  and  cannot  refuse  to  dis- 
continue Its'  said  business  by  virtue  of  the 
obligations  of  Its  charter;  and  by  reason  ot 
its  charter  obligations  It  Is  In  duty  bound  to 
continue  to  maintain  and  operate  Its  saM 
road  as  U  Is  now  operated  and  maintained, 
and  by  reason  of  such  pnbUc  duties  being  de- 
volved upon  It  by  the  terms  of  Its  charter  It 
Is  not  Uflble  to  be  taxed  as  and  for  a  license 
by  the  dty  of  Oolumbia. 

"Wherefore  the  plaintiff  demands  ]adgm«it 
against  the  said  city  of  Columbia  and  the  de- 
fendant J.  Frost  Walker,  d^  tnateurtir,  for 
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the  sum  of  two  huitdred  doIlai-3,-  with  inter- 
est th«:eoa  from  the  30tb  day  oC  Jauuary, 
1S9T,  and  tbe  coats  and  dlabtmementi  of  ttais 
action." 

Groonds  of  Demurrer. 

"Hie  defendants  above  named,  by  their  at- 
torney, John  P.  Thomas,  Jr.,  demur  to  the 
complaint  herein  upon  the  g:roiind  that  it  ap- 
pears upon  the  face  thereof  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action: 

"(1)  In  that  It  appears  from  the  facts  al- 
leged therein  that  the  mayor  and  aldermen 
of  the  city  of  CToIumbla  were  duly  authorized 
by  the  general  assembly  of  the  state  of  South 
Oarolina  to  exact  of  the  plaintiff  the  payment 
of  the  license  tax  paid  by  It,  and  sought  to 
be  recovered  in  this  action,  and  to  pass  the 
ordinance  referred  to  In  the  complaint  herein, 
providing  for  the  imposition  and  collection  of 
said  license  tax;  and  that  it  further  appears 
from  the  facts  alleged  therein  that  a  portion 
of  the  plaintlfTs  business  is  transacted  en- 
tirely within  the  state  of  South  Carolina  and 
the  city  of  OoUimbla,  and  that  the  plaintiff 
comes  within  the  provisions  of  the  said  ordi- 
nance, and  Is  liable  for  the  said  license  tax; 
the  same  being  Imposed  for  the  business  done 
exdnalTely  within  the  state  of  South  Caro- 
lina and  the  city  of  Columbia,  and  not  for 
any  bnainem  done  to  or  from  points  without 
the  state,  nor  for  any  business  done  for  the 
government  at  the  United  States,  Its  officers 
and  agents. 

•*(2)  In  that  it  aroears  ttom  the  facts  al- 
leged tber^n  tbnt  the  payment  of  the  license 
tax  plaintiff  was  not  made  under  arah 
circumstances  of  coercion  or  duress  as  entlUe 
it  to  recover  the  same." 

C.  J.  C.  Hutaon  and  Wm.  H.  Lyles,  for  ap- 
peUant  H.  G.  Fatton,  for  respondents. 

McIVER,  C.  J.  -This  was  an  action  tq  re- 
cover the  sum  of  $200,  paid  by  plaintiff  to  the 
treasurer  of  the  city  of  Columbia,  under  pro- 
test, as  a  license  tax,  lll^Uy,  ai  tt  is  claim- 
ed, exacted  of  plaintiff  company.  The  defend- 
ants Interposed  a  demurrer  to  the  complaint 
upon  the  ground  that  the  complaint  fails  to 
state  facts  snfflcient  to  constitute  a  cause  of 
action;  and.  In  accordance  with  the  rule  of 
court,  spedfled  In  writing  two  grotmds  upon 
-which  the  demurrer  should  be  sustained,  sub- 
stantially as  follows:  (1)  Because  the  facts 
stated  In  the  complaint  show  that  the  city 
authorities  of  Columbia  were  duly  authorized 
to  Impose  the  tax  complained  of;  (2)  l^ecause 
the  allegations  contained  in  the  complaint  do 
not  show  that  the  tax  was  paid  under  such 
circumstances  of  coercion  or  duress  as  entitle 
the  plaintiff  to  recover  the  amount  paid.  The 
circuit  judge,  without  passing  upon  the  sec- 
ond ground,  sustained  the  demurrer  upon  the 
first  ground,  and  dismissed  the  complaint 
From  this'Judgment  plaintiff  appeals  upon  the 
sevoral  grounds  set  out  la  the  record,  which 


substantially  raise  the  single  question  wheth- 
er the  tax  In  question  was  lawfully  imposed. 
The  defendants  have  also,  in  accordance  with 
the  proper  practice,  given  notice  that  they 
would  ask  this  court  to  sustain  the  demurrer 
upon  the  second  ground  also.  Inasmuch  as 
the  question  turns  solely  upon  the  sufficiency 
of  the  allegations  of  the  complaint,  it  will  he 
proper  for  the  reporter  to  set  out  in  his  re- 
port of  the  case  a  copy  of  the  complaint  as 
well  as  a  copy  of  the  grounds  upon  which  the 
demurrer  Is  based. 

We  will  first  consider  those  allegations  In 
the  complaint  which  relate  to  the  first  ground 
upon  which  the  demurrer  Is  rested,  with  a 
view  to  ascertain  whether  such  allegations 
show  that  the  tax  In  question  was  lawfuUy 
Imposed.  These  allegations  are,  substantially, 
as  follows:  (1)  That  the  city  of  Columbia  is 
a  municipal  corporation.  (2)  That  the  plain- 
tiff Is  a  corporation  duly  organized  under  the 
laws  of  the  statf  of  Florida,  and  as  such  Ii 
the  lessee  of  a  certain  railroad,  commencing  at 
Ctiyce's  Junction,  in  the  county  of  Lexington. 
S.  C,  and  extending  thence  to  the  city  of  Sa- 
vannah. In  the  state  of  Georgia,  but  owns  no 
tracks,  structures,  or  other  property  in  the 
city  of  Columbia.  (3)  That  the  plaintiff,  as 
such  lessee,  is  engaged  in  operating  the  said 
line  of  railroad  between  the  two  termini 
above  mentioned,  and  under  a  traffic  arrange- 
meat  with  the  Southern  Railway  Comiiany 
runs  Its  trains  into  the  city  of  Columbia  over 
the  tracks  of  said  Southern  Railway  Company, 
using  the  yards,  switches,  and  other  appli- 
ances of  said  last-mentioned  company,  and  de- 
livers to  and  receives  from  the  agent  of  said 
Southern  Railway  Company,  to  whose  com- 
pensation the  plaintiff  contributes  Its  pro[>er 
proportion,  freight  from  points  outside  of  the 
city  of  Columbia  to  consignees  within  said 
city,  as  well  as  freight  from  consignors  in  the 
said  city  of  Columbia  to  be  delivered  to  con- 
signees outside  of  said  city,  and  also  receives 
and  transfers  passengers  to  and  from  the  said 
city  to  and  from  points  outside  of  said  city; 
but  plaintiff  avers  that  It  does  no  business 
whatever  wholly  and  exclusively  within  the 
city  of  Columbia,  and  does  no  business  except 
Interstate  business  other  than  such,  as  a  com- 
mon carrier,  it  Is  compelled  to  do.  (4)  That 
by  the  charter  of  the  city  of  Columbia  the  gen- 
eral assembly  of  the  state  of  South  Carolina 
conferred  upon  the  mayor  and  aldermen  of 
said  city  the  power  to  require  all  persons, 
companies,  and  corporations  engaged  In  any 
business  or  avocation  of  any  kind  whatever 
within  the  limits  of  the  city  of  Columbia  to 
take  out  a  license  from  the  mayor  and  alder- 
men of  said  city,  who  are  authorized  to  im- 
pose a  reasonable  charge  or  tax  for  the  con- 
duct of  the  same.  (5)  That  on  the  22d  of 
December,  1896,  the  city  council  of  Columbia 
passed  an  ordinance  entitled  "Ad  ordinance  to 
regulate  licenses  for  the  year  ]897,"  certain 
sections  of  which  are  set  out  in  the  complaint 
which,  however,  ace  too  Ung  to  be  lasartsd 
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here,  but  which  may  be  seen  by  reference  to 
the  copy  of  the  complaint  which  will  be  In- 
corporated In  the  report  of  this  case.  It  is 
sufficient  to  say  here  that  by  one  of  the  provl- 
sIODB  of  saifl  ordinance  every  person,  firm, 
company,  or  corporation  required  by  the  ordi- 
nances of  said  city  to  obtain  a  license  to  en- 
gage In  any  trade,  budness,  or  profession  for 
which  a  license  Is  required  shall,  before  the 
15th  day  of  January  In  each  year,  register 
with  the  city  assessor  and  auditor  the  name 
of  the  person  or  corporation,  etc.;  and  by  an- 
other provision  of  said  ordinance  a  license  tax 
Is  Imposed  upon  various  classes  of  persons, 
among  others,  railroad  corporations,  In  the  fol- 
lowing language:  "Railroads— steam— for  busi- 
ness done  exclusively  within  the  city  of  Co- 
lumbia, and  not  Including  any  business  done 
to  or  from  points  without  the  state,  and  not 
Including  any  business  done  for  the  govern* 
ment  of  the  United  States,  its  officers  or 
agents,  f200.00."  (6)  That  the  plalntifif  failed 
and  refused  to  register  as  required,  claiming 
that  said  ordinance  had  no  application  to,  and 
did  not  Include  In  Its  terms,  the  plaintiff  com- 
pany; and,  even  If  It  did,  said  ordinance  Is 
Invalid,  and  contrary  to  law. 

Taking  these  allegations  in  the  complaint, 
thus  stated  In  brief,  to  be  true.  It  seems  to 
us  clear  that  the  license  tax  In  question  was 
Imposed  by  lawful  authority;  for  they  show 
that  the  plaintiff  is  a  railroad  corporation,  do- 
ing a  portion,  at  least  of  Its  business  within 
ttie  city  of  Columbia,  with  the  residents  of 
that  city;  that  the  municipal  corporation  of 
Columbia  has  been  authorized  by  the  general 
assembly  of  this  state  to  Impose  a  license 
tax  upon  all  persons,  companies,  or  corpora- 
tions engaged  in  any  business  or  avocation  of 
any  kind  whatever  within  the  limits  of  the 
city  of  Columbia;  and  that  such  tax  has  been 
Imposed  by  an  ordinance  passed  by  the  proper 
authorities  of  said  city.  If,  then,  the  legisla- 
tion mentioned  in  the  ecHnplalnt  both  state 
and  municipal,  be  a  valid  exercise  of  the  law- 
making power,  we  do  not  see  how  there  can 
be  a  doubt  as  to  the  legality  of  the  tax  in 
question.  It  Is  not  and  cannot  be,  denied 
tiiat  under  the  constitution  of  1868  the  gen- 
eral assembly  may  either  Itself  Impose  a  li- 
cense tax  (State  v.  Hayne,  4  S.  C.  403),  or 
may  empower  a  municipal  corporation  to  Im- 
pose such  a  tax  (State  v.  Columbia,  6  S.  C.  1; 
Charleston  v.  Oliver,  16  S.  a  51;  In  re  .Tager, 
29  S.  O.  438,  7  S.  E.  60fi>.  Nor,  as  we  under- 
stand It,  Is  it  denied  that  surh  a  power  may 
be  exercised  under  the  present  constitution. 
But  the  contention  Is  that,  at  the  time  the 
ordinance  Imposing  this  tax  was  passed,  the 
city  authorities  were  not  empowered  to  im- 
pose a  license  tax,  because  the  act  of  1871 
(14  St  at  Large,  p.  569),  or  at  leost  section 
8  thereof,  conferring  such  power,  had  Iwen 
repealed,  first,  by  the  constitution  of  1895, 
and  next  by  the  act  of  1897  (22  St  at  Large, 
p.  409).  nie  conetitntion  of  1895.  In  subdlvl- 
1  of  section  11  of  article  17,  expressly 


declares:  'That  all  laws  In  force  In  this 
state,  at  the  time  of  the  adoption  of  this 
constitution,  not  Inconsistent  therewith  and 
constitutional  when  enacted,  shall  remain  In 
full  force  until  altered  or  repealed  by  the 
general  assembly,  or  exphre  by  theh-  own  Um- 
itation;"  and  In  the  third  subdivision  of  the 
same  section  it  is  declared  that  "the  provisions 
of  all  laws  which  are  Inconsistent  with  this 
section  shall  cease  upon  Its  adoption,"  the  ex- 
ception stated  not  being  material  to  this  In- 
quiry. So  that  an  laws  of  force  at  the  time 
of  tlie  adoption  of  the  present  constitution 
remained  In  force,  unless  they  were  uncon- 
stitutional when  enacted,  or  were  Inconsistent 
with  the  provisions  of  the  constltutifm  of 
1896.  Now,  the  provisions  of  section  S  of 
the  act  of  1871,  above  referred  to,  were  cer- 
tainly not  unconstitutional  when  enacted,  for 
it  was  expressly  held  otherwise  In  State  t. 
Columbia,  supra.  Xor  do  we  think  there  Is 
any  inconsistency  between  the  act  of  1871 
and  the  provisions  of  the  present  constitution. 
On  the  contrary,  the  right  to  Impose  license 
taxes  by  a  municipal  corporation  is  expressly^ 
recognized  by  section  6  of  article  8  of  the 
present  ooustltutloo:  "The  corporate  author- 
ities of  cities  and  towns  in  this  state  sIliH 
be  vested  with  pawer  to  assess  and  co'U'Ct 
taxes  for  corporate  purposes.  *  *  ♦  Li- 
cense taxes  Imposed  shall  be  graduated  so  as 
to  secure  a  Just  Imposition  of  Bucb  tax  apoD 
the  classes  subject  thereto." 

It  Is  contended,  however,  that  the  act  of 
1871  Is  inconsistent  with  section  3  of  article- 
8,  which  declares  that  "the  general  assembly 
eiiall  restrict  the  powers  of  cities  and  towns  to 
levy  taxes  and  assessments,"  and  It  is  claim- 
ed that  there  Is  no  such  restrlctiou  In  the  act 
of  1871.  It  will  be  observed,  in  the  first  place, 
that  the  constitution  of  1868,  In  section  9  of 
article  9,  contained  a  similar  provision,  and 
yet  In  State  v.  Columbia,  supra,  which  arose 
and  .was  decided  under  the  constitution  of 
1868,  such  a  provision  was  not  found  to  Iw 
any  obstacle  to  declaring  the  act  constitu- 
tional. But,  in  the  next  place,  it  le  a  mistake 
to  say  that  the  act  of  1871  contains  no  pro- 
vision restricting  the  powers  of  taxation  on 
the  part  of  the  municipal  corporation,  for  In 
section  6  of  that  act  the  power  to  Impose  a 
tax  for  the  support  of  the  poor  Is  expressly 
restricted,  and  In  section  12  the  power  of  tax- 
ation Is  still  further  restricted.  And,  in  ad- 
dition to  this,  the  act  of  18&4  (12  St  at  large, 
p.  333),  of  which  the  act  of  1871  Is  an  amend- 
ment ftDcI  must  thereftire,  be  read  with  It 
in  Its  eighth,  ninth,  and  tenth  seclions  Im- 
poses restrictions  upon  the  general  powers  of 
taxation  conferred  upon  the  mayor  and  alder- 
men of  the  city  of  Columbia.  It  Is-clear,  there- 
fore, that  the  power  conferred  upon  the  city  of 
Columbia  to  Impose  license  taxes  has  not  been 
repealed  or  abrogated  by  the  present  eonsH- 
tutlon. 

Next,  it  is  contended  that  K>  much  of  the 
act  of  1871  as  empowers  the  mayor  and  aldcr- 
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men  to  Impose  a  license  tax  upon  persons  en- 
cased In  Viy  business  or  arocatlon  Is  repealed 
b7  the  act  of  18»7  <22  St  at  Large,  p.  400). 
It  Is  well  known,  as  %  matter  of  leglsladve 
history,  that  prior  to  the  passage  of  that 
act  some  mmUcipal  corporatlone  In  this  state 
were  only  invested  with  power  to  Impose  tax- 
es upon  real  property,  while  others  were  em- 
powered to  Impose  taxes  upon  personal  as  well 
as  real  property,  and  the  sole  object  of  that 
act  was  to  bring  about  uniformity  In  the  taxa- 
tion of  property,  as  required  by  section  6  ot 
article  S  of  the  present  constitution,  and  not 
to  deal  in  any  respect  with  taxation  Imposed 
upon  persons.  The  act  Is  entitled  "An  act  to 
render  uniform  the  mode  of  taxation  In  towns 
and  cities  In  accordance  with  section  6,  arti- 
cle vm.,  of  the  constitution  of  1895."  In  Its 
first  section  the  requirement  Is  that  "all  munic- 
ipal taxes  levied  by  cities  and  towns  In  this 
state  shall  be  levied  on  ail  property,  real  and 
personal,  not  exempt  by  law,"  etc.  The  sec- 
ond section  reads  as  follows:  "That  the  claus- 
es of  the  charters  of  any  towns  or  cities  re- 
stricting taxation  In  said  towns  to  real  estate 
only  are  hereby  repealed."  And  the  third  sec- 
tion contains  a  general  repealing  clause  of  all 
acts  or  parts  of  acts  Inconsistent  with  this 
act.  This  act  cannot  be  regarded  as  a  re- 
peal of  any  previous  act  empowering  any 
mnnicipal  corporation  to  impose  a  license  tax, 
as  that  wonld  be  In  conflict  with  the  provi- 
sions of  the  constitution  above  cited  expressly 
recognizing  and  requiring  that  the  corporate 
antfaoritlcB  of  cities  and  towns  sball  be  vest- 
ed with  power  to  Impose  taxes  upon  both  per- 
sons and  property,— expressly  mentioning  li- 
cense taxes;  and.  besides,  the  whole  tenor  of 
the  act  shows  that  It  was  passed  for  the  pur- 
I>ose  of  securing  uniformity  in  the  mode  of 
taxation  of  property,  and  has  no  reference  to 
the  taxation  ot  persons. 

Again,  it  is  contended  that  In  the  act  of 
1871,  conferring  the  power  to  impose  taxes 
on  a  person  carrying  on  any  business  or  avo- 
cation  within  the  city  of  Oolumblo,  the  term 
"business"  was  used  In  the  sense  of  the  word 
••avocation,"  and  does  not  authorize  the  Im- 
position of  such  a  tax  upon  a  railroad  com- 
pany which  does  only  a  portion  of  its  business 
within  the  city  of  Columbia.  It  does  not  seem 
to  ns  that  the  act  requires,  ot  even  Justifles, 
any  snch  constmctlou.  Both  terms  are  used 
In  the  act,  the  language  of  the  act  being  that 
"power  Is  conferred"  to  require  all  persons, 
companies,  and  corporations  engaged  "in  any 
business  or  avocation  of  any  kind  whatever 
within  the  limits  of  the  city  of  Columbia"  to 
take  out  a  license,  and  pay  a  reasonable 
charge  or  tax  therefor.  If,  therefore,  a  per- 
son or  corporation  is  engaged  In  business  of 
any  kind  whatever  within  the  limits  of  the 
city,  such  a  tax  may  be  Imposed;  and  the 
complaint  shows  on  its  face  that  the  plaln- 
tiCF  Is  a  corporation  engaged  In  business  with- 
in the  limitB  of  the  dty  of  Columbia;  and  the 
(act  that  it  !■  aln  engaged  In  business  of  a 


similar  character  outside  the  city  limits  can- 
not affect  the  question.  It  has  an  agent,  reg- 
ularly employed,  In  the  dty  of  Columbia,  to 
attend  to  its  business  In  that  dty,  for  the 
fact  that  such  agent  Is  also  the  agent  of  the 
Southern  Baltway  Company  does  not  fwbld 
bis  being  also  the  agent  of  the  plaintiff  com- 
pany; and  is  doing  business  in  the  city  of 
Columbia  in  the  same  manner,  though  possi- 
bly not  to  the  same  extent,  as  any  other  rail- 
road company  having  a  terminus  In  said  city. 
Indeed,  the  construction  contended  for  would 
lead  to  the  conclusion  that  while  all  persons 
or  corporations  doing  business  In  the  city  of 
Columbia  may  be  required  to  pay  a  license 
tax,  a  railroad  company,  though  enjoying  all 
the  advantages  of  police  prptectlon  and  any 
other  advantages  afforded  by  the  city  gov- 
ernment. Is  not  80  liable,  for  we  suppose 
that  it  rarely,  if  ever,  happens  that  a  rail- 
road company  does  all  of  Its  business  within 
the  corporate  limits  of  any  dty  or  town. 
Such  a  construction  cannot  be  accepted. 

Reliance  is  also  placed  upon  the  word  "ex- 
clusively," as  nsed  in  the  ordinance,  the  lan- 
guage being:  "Railroads— steam— for  busi- 
ness done  exciaslvely  within  the  dty  of  Co- 
lumbia," etc.  But  this  manifestly  does  not 
mean  that  only  those  doing  business  exclu- 
sively within  the  corporate  limits  of  the 
city  are  liable  to  the  tax,  but  the  meaning 
clearly  Is  that  the  railroad  company  Is  taxed 
only  for  the  privilege'  of  doing  such  of  Its 
business  as  is  done  exclusively  within  the 
city  limits,  and  not  for  the  privilege  of  doing 
any  of  Its  other  business. 

Again,  It  is  contended  that  where  the  gen- 
eral assembly  has  prescribed  a  particular 
method  of  taxation,  no  other  mode  can  be 
adopted;  and  reference  is  made  to  the  sev- 
eral sections  of  the  Revised  Statutes  provid- 
ing the  mode  by  which  railroads  must  be 
taxed,  which  does  not  Indude  a  license  tax. 
But  It  Is  veiy  obvious  that  these  provisions 
are  only  intended  to  prescribe  the  mode  in 
which  the  value  of  railroad  property  may  be 
ascertained  for  the  purpose  of  taxation  of 
such  property,  and  do  not  In  any  way  relate 
to  the  taxation  of  a  railroad  corporation  as  a 
person.  This  Is  shown  by  one  of  the  sec- 
tions (739)  cited  by  appellant  from  2  Elliott 
on  Railroads,  In  which  it  is  said:  "Where 
the  statute  prescribes  a  specific  method  for 
assessing  or  valuing  tfie  property  of  railroad 
companies,  the  method  prescribed  excludes 
all  others,  and  must  be  pursued.  The  legis- 
lative method  Is  always  exclusive.  The  rule 
Is  settled  that  where  the  legislature  classi- 
fies property,  and  prescribes  the  mode  in 
which  it  shall  t>e  taxed,  neither  the  taxing 
officers  nor  the  courts  can  prescribe  any  oth- 
er." We  have  italicized  such  of  the  language 
In  the  foregoing  quotation  as  seems  to  us  to 
point  directly  to  the  view  which  we  take. 
In  addition  to  this.  In  section  7.j9  of  the  same 
Tolumt"  the  author  in  express  terms  recog- 
nizes the  doctrine  that  a  license  tax  Is  not  a 
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tax  19011  [oopertf ,  for  he  says,  "Such  %  lax 
Is  not  a  tax  upon  property."  The  poaitUoi 
taken  by  counsel  for  appellant  cannot,  th»e- 
fore,  be  sostained. 

Again,  it  Is  contended  that  the  Ucenae  tax 
here  In  question  was  not  gradnated,  as  re- 
quired by  section  6  of  article  6  <rf  the  pres- 
ent constltntlon.  It  is  anfficient  to  say,  In 
answer  to  this  puitlon,  that  there  Is  no  al- 
legation In  the  comidatait  upon  wbhA  m<A  a 
point  can  be  raised.  This  coart  certafnly 
will  not  assume.  In  the  absence  of  any  al- 
legations to  that  etTect,  that  ttie  municipal 
anthtnittes  of  the  city  of  Gohimbia  hare  fail- 
ed to  observe  the  requirements  of  the  eon- 
sdtntlon. 

Finally,  It  Is  contended  by  appellant  that, 
tnasmncb  as  the  plaintUf  company  Is  a  cor- 
poration, compelled  by  Its  charter  as  a  com- 
mon canter  to  do  sndi  business  as  It  does  In 
the  city  of  OolnmUa,  It  cannot  be  requlrad 
to  take  ont  a  license  for  doing  snch  business, 
and  pay  a  tax  tlwrefor,  as  the  Imposition  of 
sncb  a  tax  Is  eqnlTalent  to  the  poww  to  pro- 
hibit plaintiff  from  doing  that  which,  by  the 
law  of  the  land,  tt  to  required  to  do.  It  Is 
sufficient  to  any  that  this  point  is  disposed 
of  bgr  the  case  of  State  t.  C(rittmbla,  supra, 
where  the  point  was  decided  adrersely  to  the 
view  contended  for  by  the  appelant 

We  are  of  opinion,  therefore,  there  was  no 
error  upon  the  part  of  the  circuit  Judge  In 
sustaining  the  demurrer  upon  the  first  ground 
aboTe  stated.  Ui^er  this  view,  the  question 
presented  by  the  additional  ground  upon 
which  defendants  have  given  notice  that  they 
would  ask  this  court  to  sustain  the  demurrer 
does  not  arise,  and  need  not  be  conrtdered. 
The  Judgment  of  this  court  Is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


BAGLEY  T.  STATE. 
(Supreme  Court  «f  Georgia.   Feb.  28.  188a) 

Dissenting  oi^lon. 
.  Forcqilnlon  of  court,  We29-S.  B.  128. 

LITTI^  J.  I  do  not  propose  to  submit  any 
^borate  azgument  in  glrlng  the  reasons 
wfaldi  Impel  me  to  dissent  from  the  condu- 
slonB,  as  wsU  as  the  reasoning,  which  my 
ttfetfaran  have  adopted  In  this  case.  The  rea- 
soning of  a  majorl^  of  the  court  to  baaed  00 
^  propraltlon  that  the  local  <^tion  Uqum 
law  (embodied  In  seetlm  1641  et  seq.  of  the 
P(^tlcal  Code)  being  In  force,  and  It  bting  a 
general  law,  our  constitutional  prorlslon, 
which  forbids  the  enactment  of  a  special  hiw 
In  any  case  fw  which  prorision  has  been  madn 
by  an  existing  general  law,  makes  rold  an  act 
of  the  general  assembly  which  prohibits  and 
makea  penal  the  sale  of  spirituous  or  Intoxi- 
cating liquors  within  the  limits  of  a  designat- 
ed town  or  city.  This  reasoning.  In  my  Judg- 
ment, Is  not  sound.  The  local  option  Jaw,  of 


itself,  does  not  prohlldt  the  sale  of  qplzftaous 
or  Intoxicating  Uqums,  and,  in  a  county  wbldi 
has  not  adopted  the  provisions  of  that  act.  It 
cannM  be  held  tiiat  there  is  a  general  law  pro- 
hibiting such  satee;  and.  If  it  be  true  that 
there  is  no  general  law  whidi  forbids  the 
sale,  it  is  cleariy  and  undeniably  within  the 
power  of  the  general  assembly  to  ptohlMt 
sales  of  Uquois  within  any  given  pnrtlott  of 
the  territory  of  this  state.  It  to  oommoidy 
supposed  that  the  local  cation  law  Is  a  meas- 
nre  In  behalf  of  temperance,  and  is  aimed  at 
the  prohibitltm  of  the  traffic  in  Uqwrs.  T» 
give  It  the  effect  whldi  It  must  have,  under 
die  ruling  of  a  majority  of  the  court.  In  tiiis 
Instance,  at  least  Ite  effect  la  to  autboilse  the 
sale  where  the  leglslatnie  has  fwbtdden  IL 

1^  pRdilbltlon  or  regulation  of  the  liquor 
traffic  Is  tile  exerdse  of  the  police  pows  of 
the  stete,  concerning  which  Judge  O01A7,  dt- 
Ing  from  a  large  number  of  uithoritles,  de- 
dnrea:  "By  this  general  pellce  power  of  the 
state,  persons  end  property  are  snbject  to  all 
Idnds  of  restraints  and  bordena.  In  order  to 
secure  the  general  comfort,  health,  and  proe- 
perlty  ot  the  state;  of  the  perfect  right  in  fbe 
legislature  to  do  which  no  questlcm  ever  was. 
or,  upon  acknowledged  general  prlndples,  ever 
can  be,  made,  so  far  as  natural  persons  are 
concraned."  Cooler,  Oonst.  Urn.  (Btii  BL)  706. 
And  In  the  case  of  Beer  Co.  v.  UassachuBetis. 
87  U.  S.  2fi,  Mr.  Justice  Biadlev,  dttng  the 
case  of  Boyd  v.  Alabama,  94  U.  S.  645,  says: 
"Whatever  difference  of  opinion  may  exist  as 
to  the  extent  and  boundaries  tite  pcdlee 
power,  and  however  dtfficidt  It  may  be  to 
render  a  satisfactory  definition  of  It,  there 
seems  to  be  no  doubt  that  it  does  extend  to 
the  protection  of  the  lives,  health,  and  pros- 
perity of  the  dtiiKis,  and  to  the  psesKvatkm 
of  good  onter  and  the  public  morals.  The 
legislature  cannot,  by  any  contCMt,  devest  It- 
self of  the  power  to  provide  for  these  obJetAB. 
They  belong  enuAatloally  to  that  dasa  of  ob- 
jects which  demand  the  appUcatton  of  the 
maxim,  'Salos  popoli  soprema  lex,'  and  they 
are  to  be  attained  and  provided  for  by  sorb 
propw  mesna  as  the  legUatlve  discretkm  msy 
de^sc.  That  dlstaedon  can  no  m«e  be  ba^ 
gained  away  than  the  power  ItaeU."  As  to 
the  sppUcatlon  of  Qds  power  to  the  traffic 
in  liqutffs.  Mr.  Black,  In  his  wo^  on  Intooleat- 
Ing  Liquors  (section  SI),  dting  a  nnnaber  of 
aiithorltleB,  dedares  the  law  to  be:  **Tliat  the 
r^;uIatlon  of  the  maoufacture  and  sale  at  In- 
toxicating liquors  Is  a  prefer  sntdect  tor  the 
exerdse  of  the  poUoe  power,  la  a  prqposltlDO 
which  has  never  for  a  moment  been  doubted. 
On  all  the  gronnds  which  are  recognised  as 
most  safely  and  surely  bringing  a  matter  with- 
in the  scope  of  this  pomr.  the  induction  and 
sale  of  intoxicants  Is  bidnded  vdtbtai  the 
sphere  of  Ite  legitimate  operatloDa."  Zn  qieak- 
Ing  of  the  limitations  of  this  power,  TIedeniao 
says  the  leglshiture  Is  dearly  the  dejiardneBt 
of  the  government  which  can  and  does  ear- 
dse  the  pdke  powa,  and  QsnsBQimtlr  In  die 
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liuiitatJADs  upon  the  leglslatiTe  power  are  to 
be  CouDd  the  limltatiom  of  the  police  pown. 
Tied.  Una.  5.  So  that  It  wlU  be  admitted  that 
the  legislature  can,  In  the  exercise  of  the  po- 
lice power  of  the  state,  prohibit  the  traffic  in 
liquors  within  the  limits  of  the  state,  or  any 
portion  thereof,  and  this  power  is  only  lim- 
ited by  some  existing  inhibition  of  the  constl- 
totlon.  As  ajj^ore  stated,  the  majority  of  my 
brethren  and  this  Inhibition  to  exist  In  the 
provision  which  forbids  the  enactment  of  a 
^leclAl  law  la  any  ease  for  whidli  prorlaiw 
lias  been  made  by  an  existing  general  law. 
A  law  of  this  state  provides  for  the  lasoance 
of  licenses,  under  stated  terms  and  reatrlc- 
tlons,  to  eugige  la  the  sale  of  Intoxicating 
liquors.  With  such  a  law  In  force,  the  local 
option  law  (which  is  general  in  Its  nature) 
gave  to  the  people  of  the  varhras  counties  of 
this  state  the  privilege  of  determining  wheth- 
er such  Uccdise  should  be  granted  or  whether 
sales  of  liquors  should  be  prohibited  in  a  par- 
ticular county.  This  privilege  is  to  be  exer- 
cised by  an  election,  whenever  a  sufficient 
number  of  the  people  of  a  county  dedre.  L'n- 
lil  this  privilege  is  exercised,  the  local  option 
law  Is  inoperative  In  a  parti ctilar  county.  It 
has  BO  force  or  effect  to  prohibit  the  sale  un- 
til adopted  at  an  election  held  by  the  people 
:q  a  county. 

In  my  Judgment,  the  reasoning  Is  fallacious 
which  leads  to  the  conduslon  that  the  exist- 
ence of  a  law  which  gives  to  the  people  of  a 
county  the  privilege  of  saying  wheth^  liquor 
»ball  be  sold  in  that  county,  <x  whether  It 
shall  be  prohibited,  has  the  effect  of  taking 
from  the  legislature  the  right  to  the  exercise 
of  the  police  power  in  a  particular  county 
where  such  election  has  not  been  hdd,  or,  ' 
beld,  sales  of  liquor  are  not  prohibited.  That 
act  cannot  go  into  effect  until  Its  adoption. 
When  It  has  been  duly  adopted  and  put  in 
force,  it  then,  but  not  until  then,  constitutes 
the  exclusive  systan  for  the  regulation  of 
liqnor  selling  In  that  locality.  Rauch  v.  Com., 
78  Pa.  St.  490;  State  v.  Yewell,  63  Md.  120; 
Wheeler  v.  State,  64  Itlss.  402,  1  South.  632; 
Robertson  v.  State,  6  Tex.  App.  155.  It  would 
not -be  accurate  to  say  that,  after  the  provi- 
sions of  such  a  law  had  been  put  In  force,  pri- 
or laws,  which  are  Inconsistent  with  its  terms, 
are  repealed;  but  such  prior  laws  authorizing 
licenses  to  Issue  are  suspended  by  the  local 
option  law.  State  T.  Smith  (Fla.)  7  South.  848. 
And,  upon  the  terms  of  the  local  (q)tlon  taw 
ceasing  to  be  operative  in  a  particular  county, 
I»-lor  laws  regulating  the  Issoe  of  licenses  are 
again  bi  force.  Bntler  t.  State.  25  Bla.  347,  6 
South.  07. 

The  legislature  of  this  state,  in  1895,  passed 
an  act  to  prohibit  the  sale  of  ^Irltuoiis.  alco- 
holic, mUt,  or  Intoxicating  liquors  within  the 
corporate  UmltB  of  the  town  of  Desoto,  in 
Sumter  county.  In  my  Judgment,  the  general 
assembly  had  the  clear  right  to  pass  this  act, 
and  its  provisions  should  be  put  in  force.  The 
town  of  Desoto  is  one  of  the  political  divisions 


of  this  state,  created  by  the  general  assemUy. 
While  It  Is  located  In  the  county  of  Sumter, 
It  Is  not  contended  that  the  provlsioit^  of  the 
general  local  option  law  have  ever  been  adopt- 
ed by  the  i>eopIe  of  that  coimty,  and  at  the 
time  of  the  passage  of  the  act  sales  of  liquor 
were  authorized  to  be  made  under  licenses  In 
Sumter  county,  nils  being  true,  the  power  Is 
Inherent  in  the  general  assembly  to  prohibit 
the  sale  In  the  entire  county.  In  any  portion 
of  the  comity,  or  In  any  incorporated  town  or 
dty  within  the  limits  of  the  county.  And,  hi 
deference  to  these  views,  I  am  constrained  to 
differ  with  my  brethren  In  the  conclusions 
which  they  bare  reached  m  the  decl^n  of  the 
case. 


SCOTT  T.  DAHBRON'S  ADM'R  et  al.i 

(Supreme  Cotirt  of  Appeals  of  Virginia.  Dec. 
1.  1898.) 

PlKADINQS — CUXBD  BT  DscRBE. 

Infirmities  and  inanffldendes  of  a  bill  are 
cured  and  supplied  by  decrees  entered  by  con- 
sent. 

Appeal  from  circuit  court,  Amherst  county. 

Suit  between  Bol>ert  G.  Scott  and  Dam- 
eron's  administrator  and  others.  B^om  the 
decree,  Scott  appeals.  Affirmed. 

John  H.  Lewis,  for  appelant  J.  Thomp- 
son Brown,  for  appellees. 

KEITH,  P.  Taylor  Berry,  as  administra- 
tor of  George  Damcron,  deceased,  filed  a  bill 
in  chancery  In  the  circuit  court  of  Amherst 
county,  against  Robert  A.  Coghlll,  trustee  In  a 
deed  from  Dameron,  to  secure  his  creditors, 
Robert  G.  Scott  and  others,  in  which  he  al- 
leges that,  as  administrator  of  George  Dam- 
eron, he  had  sold  the  personal  estate,  and 
paid  the  proceeds  over  to  creditors;  that  his 
testator,  being  much  involved  in  official  and 
fiduciary  relations  in  1S71,  made  a  deed  con- 
veying to  R.  A.  Coghlll  his  real  estate,  to  se- 
cure his  principal,  and  to  Indemnify  his  sure- 
ties as  deputy  treasurer  of  Amherst  county, 
and  that,  at  the  time  of  the  execution  of  the 
deed  unsatisfied,  doclceted  Judgments  exist- 
ed against  him;  that,  since  the  death  of  Dam- 
eron, Coghlll,  the  trustee,  had  sold  his  real 
estate,  the  proceeds  of  whfch  were  Insufficient 
to  pay  the  debts  secured,  and  for  which  Tay- 
lor Berry  had  obtained,  in  the  lifetime  of 
Dameron,  a  Judgmrat  against  Robert  G.  Scott 
and  others,  who  were  his  sureties  as  deputy 
treasurer;  that,  as  administrator  as  afore- 
said, he  had  recovered  a  judgment  against 
Scott  for  $2,528.  with  interest,  and  then  ask- 
ed the  advice  of  the  court  In  administering 
that  and  any  other  fund  that  might  come  In- 
to hlB  hands.  The  court  directed  the  settle- 
ment of  the  administration  account  of  Taylor 


I  Rehearing  denied  March  9,  1899. 
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Berry,  an  accouat  of  tbe  transactions  of 
Goghlll  as  trustee,  of  the  Hens  binding  the 
realty  of  George  H.  Dameron.  and  of  the 
debts  clue  by  him  as  fiduciary.  To  this  decree 
C.  L.  Scott,  commlsaioner,  responded,  by  an 
account  which  need  not  for  the  present  be 
further  noticed. 

In  May,  1804,  a  decree  was  entered  by  con- 
sent of  parties,  referring  the  cause  to  Com- 
missioner Sackett,  who  was  directed  by  con- 
sent to  report  what  sums  of  money  had  been 
paid  to  Taylor  Berry,  by  whom,  when,  and  on 
what  account,— whether  on  tbe  personal  judg- 
ment of  Berry  against  Dameron  and  Scott,  or 
the  judgment  In  favor  of  Berry,  administra- 
tor, against  Dameron  and  Scott,  or  on  ac- 
count of  the  sales  of  the  real  estate  of  Dam- 
eron under  the  deed  of  trust  to  Goghlll.  The 
commissioner  was  further  directed  to  report 
the  amount  due  Mrs.  Frances  A.  Dameron, 
and  by  whom  the  same  is  to  be  paid,  and  the 
amounts  due  to  E.  W.  Scott,  as  trustee  for 
Fannie  J.  Scott.  E.  M.  Tinsley,  and  C.  J. 
Tlnsley.  The  commissioner  promptly  filed 
his  report,  which  Is  responsive  to  all  of  these 
Inquiries. 

In  September,  1893,  Robert  G.  Scott  filed 
a  bill  in  the  circuit  court  of  Amherst  against 
Taylor  Berry,  as  administrator  of  George 
Dameron,  deceased,  C.  J.  Tlnsley,  and  E.  W. 
Scott,  trustee.  In  which  he  recites  the  judg- 
ment obtained  by  Dameron's  administrator 
against  himself  and  others  for  $2,528;  that 
by  reason  of  the  death  of  the  plaintiff's  wife, 
In  the  winter  of  1883-84,  and  the  confusion 
afterwards,  many  valuable  papers  had  been 
misplaced;  and  that  as  a  conseauence,  two 
receipts,  of  $500  each,  dated,  respectively.  In 
January  and  May,  1873,  bad  not  been  allowed 
upon  the  trial  of  the  common-law  suit;  and 
that  Scott  had  since  made  large  payments, 
which  he  sets  out  In  detail.  He  prays  Oiat  all 
proper  credits  may  be  Indorsed  upon  the 
Judgment,  and  that  It  may  be  marked  "Satis- 
fled." 

Dameron's  administrator,  Tlnsley,  and  E. 
W.  Scott  answered  this  bill,  denying  plaln- 
tifTs  right  to  the  credits  for  two  receipts,  of 
$uOO  each,  and  also  the  credit  claimed  In  the 
bill  of  $1S0.0S,  the  amount  of  an  order  giv- 
en by  C.  J.  Tlnsley  to  the  complainant  on 
George  H.  Dameron  In  June,  ISdQ,  and  the 
item  of  $504.37  on  account  of  an  assignment 
made  by  G.  J.  Tlnsley  In  favor  of  R.  G.  Scott 

Upon  the  Issues  made  In  this  second  bill, 
proofs  were  filed,  and  the  whole"  record,  as  It 
now  appears,  except  certain  depositions,  was 
before  Commissioner  Sackett  when  he  made 
his  careful  report  of  July  31, 1894.  The  depo- 
sitions referred  to  were  taken  before  the  case 
was  heard  In  the  circuit  court,  and  were  read 
and  considered  by  It,  as  la  shown  by  Its  de- 
cree. 

By  a  decree  entered  at  the  October  term, 
1890,  It  Is  admitted  that  the  judgment  of 


Dameron's  administrator  against  Robert  G. 
Scott  and  others,  for  $2,668.44.  of  whldi  fl.- 
784.12  is  principal,  Is  an  asset  belonging  to 
the  estate  of  Edward  Tinsley.  deceased.  By 
a  decree  rendered  at  the  October  term,  1889. 
It  is  admitted  that  the  amounts  due  the  trus- 
tee of  Fnnnie  J.  Scott,  E.  M.  Tlnsley,  and 
C.  J.  Tinsley  are  correctly  stated  In  the  rp- 
port  of  Commissioner  Scott,  upon  which  Thr 
case  was  heard  when  that  decree  was  render- 
ed. By  the  report  of  Commissioner  Saekeii. 
the  amount  by  which  It  appears  that  Rolien 
G.  Scott  bad  overpaid  what  was  due  by  him 
as  the  purchaser  of  a  portion  of  tbe  lands  of 
Dameron  from  Goghlll.  trustee,  was  applied 
to  tbe  judgment  against  him  obtained  by 
Taylor  Berry  In  his  own  right  This  was  :)s 
It  should  be,  tor  T^lor  Berry  having  col- 
lected, as  commissioner  of  sale,  more  than 
was  due  him,  and  being  at  the  same  time  tbe 
creditor  of  Scott,  by  whom  the  overpayment 
had  been  made,  the  difference  could  be  set- 
tled by  transferring,  as  a  credit  to  Berry's 
personal  account,  the  money  Improperly  re- 
ceived by  blm  as  anch  commissioner. 

When  the  court  came  to  make  its  decree.  It 
confirmed  the  report  of  Commissioner  Scott 
and  ascertained  the  amounts  due  Fannie  J. 
Scott  Edward  Tlnsley,  and  G.  J.  Tlnsley,  as 
set  out  in  the  report  of  Commissioner  Sack- 
ett, which,  as  we  have  seen.  Is  based  upon 
an  agreed  decree  entered  at  the  October 
term,  1889,  except  that  Scott  Is  allowed  a 
credit  by  the  decree  as  against  C.  J.  Tlnsley 
of  $399.K,  growing  out  of  the  aasignment 
above  mentioned.  The  claim  for  a  credit  of 
$180.03  was,  for  reasons  stated  In  the  decree, 
properly  disallowed.  It  appears,  we  think, 
satisfactorily  from  the  consent  decrees  from 
time  to  time  entered,  and*  from  the  evidence 
In  the  cause,  that  Scott  has  received  every 
credit  to  which  he  was  ever  entitled,  except 
such  as  he  has  lost  by  laches  and  neglect  as 
to  which  he  can  have  no  relief.  The  report 
was  prepared  by  a  careful,  experienced,  and 
intelligent  commissiooer,  whose  findings 
were  approved  by  the  circuit  court,  and 
which,  without  going  Into  a  further  discus- 
sion of  the  evidence,  seem  to  us  to  have  been 
warranted  by  the  proofs. 

Counsel  for  appellant  urged  with  much 
force  and  Ingenuity  upon  the  court  tbe  In- 
sufficiency of  the  original  bill  filed  In  the 
case  by  Dameron's  administrator.  It  Is 
without  doubt  a  meager  and  Inartificial 
pleading;  but  whatever  Its  Infirmities,  and 
however  obnoxious  to  criticism.  Its  vices 
have  been  cured,  and  Its  Insufficiencies  sup- 
piled,  by  decrees  entered  with  appellants 
consent. 

Upon  the  whole  case  we  are  of  opinion 
that  the  decree  of  the  ctrcnlt  conrt  should  be 
afilrmed. 

RIELY,  J.,  absent 
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McFAIL  T.  BARNWELL  COUNTY. 
XEAL  T.  SAME. 
<8opreme  Court  of  South  Carolina.    Mardi  11, 
1899.) 

Chasob  or  Vbsub  — Affioatit— DisonBTion  or 

CnUKT— Rbvikw. 

1.  Since  Code  Civ.  Proc.  K  14t-147  (author- 
izing a  change  of  venue  wheo  the  convenieoce 
of  witQPsses  and  the  ends  of  justice  will  be  pro- 
moted thereby),  fail  to  set  out  any  requirement 
of  the  affidavit  for  the  change,  the  court  may 
Kvant  a  change  though  the  affidavit  fails  to 
Btate  the  names  of  the  witnesses,  their  particular 
residences,  the  facts  to  which  they  are  expected 
to  testify,  that  affiant  staled  these  facta  to  his 
counsel,  and  was  advised  that  the  witaesses  are 
DiBterial  and  that  be  cannot  ulelr  go  to  trial 
without  them,  the  reasons  for  affiant's  belief 
that  the  witnesses  are  necessary,  and  facts  from 
which  the  court  may  determine  their  materiality. 

2.  Findings  of  the  circuit  judge  that  witnesaeB 
are  material,  and  the  granting  of  a  change  on 
that  ground,  are  not  reviewable. 

Appeals  from  common  pleas  circuit  court  of 
Barnwell  county;    O.  W.  Buchanan,  Judge. 

Separate  actions  by  WllUnm  L.  McFall  and 
John  Neal  against  Baiiiwell  county.  A 
change  of  venue  was  granted  In  each  case  on 
application  of  the  respectlre  plaintiffs,  and  de- 
fendant appeals.  DIamlssed. 

W.  H.  TowDsend,  for  appellant.  John  R. 
Bellinger,  for  respondents. 

POPE,  J.  After  due  notice  In  open  court, 
eatih  of  the  plaintiffs  In  the  two  cases  above 
stated  applied  to  Judge  Buchanan  for  an  or- 
der chauglug  the  place  of  trial  of  each  action 
from  Barnwell  county  to  Bambni^  county. 
The  motions  were  baaed  upon  the  pleadings  la 
each  case,  and  upon  affldaTlts  which  alleged 
that  all  of  plaintiffs'  witnesses,  and,  It  was 
believed,  all  of  defendant's  witnesses,  resided 
In  Hamburg  county,  at  a  great  distance  from 
Barnwell  court  bouse;  and,  farther,  that  the 
bridge  In  question  was  located  In  Hamburg 
county.  The  names  of  the  witnesses  were  not 
given,  nor  was  it  stated  what  facts  were 
proposed  to  be  established  by  said  witnesses. 
The  defendant  made  no  showing  by  way  of 
aflldavlts,  but  strenuously  opposed  the  change 
of  the  place  of  trlaL  It  should  have  be  mi 
stated  before  that  the  two  cases,  although 
separate  and  distinct  fi'om  each  other,  were 
by  consent,  as  fiir  as  these  motions  are  con- 
cerned, heard  together.  "At  the  hearli^  of 
the  motion,  the  defendant  resisted  the  same, 
on  the  ground  that  the  affidavit  was  not  suffi- 
cient to  authorize  the  court  to  exercise  its 
discretion  in  granting  the  motion.  In  that  it 
did  not  disclose  the  names  of  the  witnesses, 
their  residences,  or  the  facts  to  which  th^ 
were  expected  to  testify,  nor  that  the  afliant 
had  stated  these  facts  to  his  counsel,  and  been 
advised  Qiat  the  witnesses  were  material,  and 
that  he  could  not  safely  go  to  trial  without 
them.  It  does  neither  state  the  reasons  for 
flfBant'a  bdlef  tbat  the  witnesses  are  impor* 
tant  and  necessary,  nor  any  facts  from  which 
the  court  could  determine  their  oiaterlallty." 
82S.E.-27 


The  foregoing  Is  extracted  from  the  "case.'* 
Judge  Buchanan  granted  the  order  for  the 
change  of  the  place  ot  trial  from  Barnwell 
county  to  Hamburg  county  In  each  case.  In 
this  order  he  states  it  thus:   'The  defendant 
objects  to  the  affidavit  on  which  the  motion  fs 
made,  because  it  does  not  state  the  names  of 
the  witnesses,  or  what  they  are  expected  to 
testify,  or  the  residences  of  tiie  witnesses. 
The  motion  Is  made  on  account  of  the  con- 
I  renlence   of  the   witnesses.    The  affidavit 
!  shows  that  they  all  reside  outside  of  this 
[Barnwell]  county,  and  all,  save  one,  In  Bam- 
I  burg  county,  where  also  both  plaintiffs  reside; 
I  some  of  them  at  least.  And  they  are  all  very 
much  nearer  to  Hamburg  than  to  BarawelL 
It  must  necessarily  be  to  their  convenience 
■  to  have  the  trial  at  Bamburg.    *    •  •" 
From  this  order  of  Judge  Huchanan  the  de- 
fendant appeals  in  each  of  the  actions.  The 
grounds  of  appeal  are  two  tn  number,  and  are 
OS  follows:   "(1)  That  his  honor,  the  presiding 
I  Judge,  erred  in  holding  the  affidavit  sufficient 
to  authorize  him  to  exercise  his  discretion  hi 
I  granting  a  cbango  of  venue  on  accotmt  of  the 
'  convenience  of  witnesses,  in  that  said  affidavit 
I  falls  to  state:    (a)  The  names  of  witnesses; 
,  (b)  their  residences;   (e)  the  facts  to  which 
they  are  expected  to  testify:  'd)  that  affiant 
.  had  stated  these  facts  to  his  counsel,  and  had 
I  been  advised  that  the  witnesses  were  ma- 
j  terlal,  and  that  he  could  not  safely  go  to  trial 
without  them;  (e)  any  reasons  for  affiant's 
i  belief  tbat  these  witnesses  are  Important  and 
1  necessary;  (f)  or  any  facts  from  which  the 
com't  could  determine  their  materiality.  (2> 
That  his  honor  erred  In  holding  that  neces- 
sarily, the  witnesses,  or  some  of  them  st  least, 
were  material,  in  the  absence  of  any  facts 
being  stated  to  show  their  materiality,  and  In 
granting  the  motion  on  this  ground." 

So  far  as  the  first  ground  of  appeal  Is  con- 
cerned, relating,  as  It  does,  to  what  the  affi- 
davits should  contain,  we  would  remark  that 
In  Willoughhy  v.  Railroad  Co.,  40  S.  C.  319, 
24  S.  E.  308,  this  court  pointed  out  the  fact 
that  sections  144  to  147.  Inclusive,  of  our  Code 
of  Civil  Procedure,  fall  to  set  out  any  require- 
ment of  an  affidavit  as  necessary  to  have  the 
place  of  trial  changed.  Section  147  authorises 
the  court  to  act  In  tbi-ce  instances:  "(3) 
l^lien  the  convenience  of  witnesses  and  the 
ends  of  Justice  would  be  promoted  by  the 
change.'*  The  circuit  judge  la  empowered  to 
make  the  change.  He  is  to  exercise  his  dls- 
1  cretloQ.  It  seems  that.  In  the  absence  In  the 
affidavit  of  the  matters  set  out  In  tbe  first 
ground  of  appeal,  his  judicial  discretion  was 
satisfied.  Tbe  exercise  of  discretion  is  to  be 
by  the  chrcult  judge.  Unless  he  errs  in  some 
matter  of  law,  this  court  is  powerless  to  In- 
terfere. Xo  error  of  law  Is  made  to  ai^ear 
in  either  the  first  or  second  grounds  of  appeal. 
No  appeal  can  be  taken  from  his  findings  of 
foct  It  Is  the  judgment  of  this  court  that 
the  appeal  in  each  case  be  dismissed,  and  each 
action  be  remanded  to  the  circuit  court  to  en- 
force Judge  Buchanan's  order. 
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flTATB  ex  rel.  CAPESS  et  al..  Board  of 
Bdneation,  t.  DEBHAH.  Comp- 
troller General. 

(Sapreme  Court  of  South  Carolina.   March  10, 
1899.) 

BcHOOLS—CousTiKS— Liquor  RBrBNO>»— Tazbs— 
Aptortiohmbnt. 
Const,  art.  11,  {  6.  required  the  comp- 
troller Keneral.  in  case  the  annual  poll  tax  of 
$1  and  the  tax  levied  hj  the  county  board  of 
commiasioners  did  not  equal  $3  per  capita  of 
the  achool  children  for  each  count?,  to  levj  an 
annaal  tax  to  make  up  the  deficiency  during 
the  ^eara  1896.  1893,  and  1897.  Section  12 
required  the  net  income  from  liquor  licenses  to 
be  applied  annually  in  aid  of  the  last-named 
snppiementary  tax,  and,  if  there  should  be  any 
surplus,  it  was  to  be  devoted  to  public  school 
purposes,  as  the  legislature  should  determine. 
The  legislature  determined  (22  St.  at  Large,  p. 
907)  that  the  comptroller  general  should  pay 
to  each  county,  out  of  the  supplementary  school 
fond  arising  from  the  sale  of  intoxicants,  suffi- 
cient to  raise  the  school  fund  of  each  county, 
inelading  the  poll  tax  and  annaal  tax,  to  %S  per 
capita,  and  apportion  the  remainder  of  such 
anpplementary  fund  among  the  counties,  based 
on  tne  enrollment  of  school  children.  Hdd  that, 
before  any  county  could  compel  the  comptroller 
to  apportion  such  remainder,  it  must  show  that 
the  fund  iu  the  treasury,  sought  to  be  appor- 
tioned, was  a  surplus  remaining  after  meeting 
the  deficiencies. 

Mandamus  by  the  state,  on  the  relation  of 
BllfBou  Capers,  Jr.,  and  another,  as  members 
of  the  county  board  of  education  for  Richland 
count7)  against  John  P.  Derham,  m  comptrol- 
ler general.  Petition  dismissed. 

John  P.  Thoma«,  Jr.,  for  petitlonen.  Wm. 
A.  Barber,  Attr.  Oen.,  tor  respondent 

JONES,  J.  This  iB  an  appUcadon  in  the  orUt- 
Inal  Jurisdiction  of  this  court  for  mandamiu 
to  compd  the  comptroller  genend  to  apportlcm 
certain  Bupplemmtary  Bchool  funds— fOO,000 
—now  In  the  state  treasury  as  net  Income 
from  the  sale  of  liquors  under  the  dispensary 
law,  and  to  issue  hte  wammt  In  favor  of  the 
county  treasurer  of  Richland  coun^  for  tV 
700.88,  the  amount  thereof  alleged  to  be  du« 
said  county.  The  pi^t  of  difterence  toetween 
the  petitioners  and  respondent  Is  this:  Peti- 
tioners contend  that  said  fond  must  be  appor- 
tlottfld  among  all  the  counties  In  proportion 
to  the  enrcdiment  of  pupils  In  said  conuUes 
as  shown  1^  the  r^rt  of  the  state  superin- 
tendent of  education  for  the  year  1895,  while 
resptmdent  contends  tbat  said  fund  is  flrst 
ai^llcable  in  aid  of  tiie  supplementary  taxes 
proTlded  for  In  the  sixth  section  of  article  11 
of  the  constitution,  to  supply  dedelencles  in 
those  counties  wherein  the  poll  tax  and  three 
mlUs  tax  do  not  yield  an  amount  equal  to 
three  dollars  per  ci^lta  of  the  number  of  chil- 
dren enrolled  In  the  public  schools  of  each 
county  for  the  scholastic  year  ending  October 
31, 1895,  as  appears  In  the  report  of  the  state 
superintendent  of  education  for  tliat  year,  and 
that  It  Is  only  the  surplus  remaining  after 
such  application  which  may  be  apportioned 
among  all  the  counties  in  proportion  to  the 
enrollment  of  pupils  as  shown  by  the  report 


of  the  atiUe  supnintendent  of  education  for 
the  year  189K.  The  mle  of  apportlonmut  of 
such  funds  must  be  as  provided  in  the  dxth 
snd  twelfth  sections  of  artli^le  11  of  the  consti- 
tution and  In  the  Joint  resolution  apprared 
S^bmary  21,  1808,  so  far  as  It  Is  consistent 
with  said  prOTlsions  of  the  constitution.  Said 
sections  of  the  constitution,  which  must  be 
construed  together  so  as  to  harmonise,  are  as 
follows: 

"Sec.  8.  •  •  •  There  shaD  be  as- 
sessed on  all  taxable  polls  In  the  stete  be- 
tween the  ages  of  twenty-one  and  sixty  years 
(excepting  Confederate  soldiers  above  the  mge 
of  fifty  years)  an  anniial  tax  of  one  dfdlar  on 
each  poll,  the  proceeds  of  which  tax  shall  be 
expended  for  school  pnrposes  In  the  sereraJ 
school  districts  In  which  It  Is  coUe<:ted. 
Whenever,  during  the  three  next  ensuing  fis- 
cal yean,  the  tax  tevled  by  the  said  county 
board  of  commissioners  or  similar  officers 
and  the  poll  tax  shall  not  yield  an  amount 
equal  to  tiHree  dollars  per  capita  of  the  num- 
ber of  children  enrolled  in  the  public  schools 
of  each  county  for  the  scholastic  year  ending 
the  31st  day  of  October  in  the  year  1895,  sui 
It  appears  In  the  report  of  the  state  supcarin- 
tendent  of  education  for  said  scholastic  year, 
the  comptroller-general  shall,  for  the  afore- 
said three  next  ensuing  fiscal  years,  on  tbe 
first  day  of  each  of  said  years,  levy  sttch  an 
annual  tax  on  the  taxable  property  of  the 
state  as  he  may  determine  to  be  necessary  to 
make  up  such  deflciency,  to  be  coHected  aw 
ottier  state  taxes,  and  apportion  the  same 
among  the  counties  in  the  state  In  proportion 
to  the  reQKctlTe  defleiendes  therein.  The  sum 
so  apportioned  shall  be  paid  by  the  state 
treasurer  to  the  county  treasum  ot  the  re- 
ipectlTe  counties  In  proportion  to  Oie  respeo- 
tlve  deficiencies  therein  on  the  warrant  of  the 
comptroller-general  and  shall  he  i^portloned 
among  the  school  districts  of  the  counties,  and 
disbnrsed  as  other  school  funds;  and  from 
and  after  the  Slst  day  of  December,  In  the 
year  1898,  the  general  assembly  shall  cause 
to  be  levied  annually  on  taxable  property  of 
the  stnte,  such  a  tax.  In  addiUcMi  to  the  said 
tax  levy,  by  the  said  county  board  of  commis- 
sioners, or  similar  officers,  and  the  poll  tax 
above  provided,  as  may  be  necessary  to  keet» 
the  schools  open  throughout  the  state  for 
such  length  of  time  In  each  scholastic  year  as 
the  general  assembly  may  {ffescribe;  and  aald 
tax  shall  be  apportioned  among  the  counties. 
In  protMrtlon  to  the  deficiencies  therein  and 
disbursed  as  other  schooil  funds.  Any  scliool 
district  may  by  the  authority  of  the  general 
assembly  levy  an  additional  tax  for  the  sup- 
port of  Its  schools." 

"Sec.  12.  All  the  net  Income  to  be  derived 
by  the  state  from  the  sale  or  license  for  the 
sale  of  spirituous,  malt,  vinous,  and  Intox- 
icating liquors  and  beverages,  not  includlnf; 
so  much  tliercof  as  Is  now  or  may  hereafter 
be  allowed  by  law  to  go  to  the  counties  and 
municipal  corporations  <A  the  state,  shall  be 
applied  annually  In  aid  of  the  supplementary 
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taxes  provided  for  In  the  6th  section  of  this 
article;  and  If  after  said  abdication,  there 
shonld  be  a  s turpi m.  It  shall  be  devoted  to 
public  school  purpoaea,  and  apporttoned  aa 
the  general  aasemblj  may  determine:  pro- 
Tided,  however,  that  the  said  BU]midementary 
taxes  shall  only  be  levied  when  the  net  In- 
come aforesaid  from  the  sale  or  license  from 
the  sale  of  alcoholic  llqaora  or  beverages  are 
not  snfitclent  to  meet  and  eqoallxe  the  de- 
ficiencies tor  which  the  said  supplementary 
taxes  are  provided." 

Joint  resalntton  22  St  at  Large,  p.  967,  Is 
as  follows:  "That  the  comptroller  general 
Is  hereby  acthorlsed  and  directed  to  draw  his 
warrants  on  the  state  treasurer  in  fkvor  of 
the  county  treasnrer  of  the  different  counties 
for  the  amount  to  which  each  county  Is  enti- 
tled out  of  supplementary  school  fund  arising 
from  the  net  Income  to  the  state  fTon>  the 
sole  of  alcoholic  liquors,  according  to  a  calcn- 
latioD  to  be  made  by  him,  based  oa  the  actual 
collections  of  the  poll  tax  and  three-mill  tax 
collected  in  each  county,  so  as  to  raise  the 
amotmt  of  school  fund  in  each  county,  In- 
cluding the  poU  tax,  the  tbree-miU  tax  and 
said  supplementary  school  fund,  to  three  dol- 
lars per  capita,  as  provided  In  the  state 
ecoistitutlon.  And  the  comptroller  general 
shall  apportion  the  remainder  of  said  supple- 
mentary school  fund  now  In  or  which  may 
bereaft»  come  into  the  state  treasvry  during 
the  fiscal  year  1866,  among  the  counties  of 
the  state.  In  proportion  to  the  enrollment  of 
the  counties  as  shown  by  the  report  of  the 
»tAte  supetlnteodent  of  education  for  the  year 
18^,  and  to  draw  his  warrant  therefor  as 
above  provided;  and  that  the  said  sopple- 
mentary  Bcho<rt  fond  shall  be  annually  appor- 
tioned and  paM  out  In  the  maimer  taentai 
provided.** 

By  these  two  sections  of  the  constitution  it 
Is  the  duty  of  the  comptroller  general  to  ap- 
portion the  net  Income  derived  daring-  the 
years  1896,  1897,  and  1808  from  the  sales  of 
liquors  to  make  up  deficiencies  In  the  school 
fund  In  each  county  for  the  years  1^,  1807, 
and  1868,  respectiTely,  so  that  the  school  fund 
in  each  county  in  each  of  said  years  shall  equal 
three  dollars  per  capita  of  pupil  enrollment 
In  each  county  according  to  the  enrollment  of 
1895.  So  far  as  the  net  Income  from  the  sale 
of  liquor  tor  the  years  1896,  1897,  and  1886 
is  concerned,  the  role  of  apport1onm«it  fixed 
In  the  joint  resolution  could  only  operate  to 
dispose  of  any  surplus  remaining  of  the  net 
income  from  the  sale  of  liquors  In  each  of 
said  years  after  application  to  make  up  de- 
ficiencies in  the  school  fund  hi  each  of  said 
years.  It  Is  dear,  therefore,  that  petitioners, 
in  order  to  have  the  fund  In  question  appor- 
tioned as  contended  for  by  them,  must  show 
that  said  fnnd  is  surplus  remaining  after  ap- 
plication to  meet  deficiencies.  This  showing 
they  fall  to  make.  It  does  appear  that  the 
fund  In  question— $60,000— was  received  Into 
the  state  treasury  during  the  year  1898  some 
time  after  AprB  aOtti,  on  which  day  $70,400.- 


56  of  similar  funds  were  ap^toartVooed  and 
paid  out  among  24  evuntles  of  the  state  to 
make  up  deficiencies  tor  the  year  1896;  bat 
we  are  not  informed  whether  the  ^,000 
constitute  the  net  income  for  1897  or  tor  1898, 
nor  are  we  informed  whether  said  sum  is 
needed  to  make  up  d^clencles  In  the  school 
funds  of  counties  for  the  year  1S97  or  1898, 
nor  whether  said  sum,  or  any  portion  tiietteof, 
Is  surplus  after  a];^Ucatlon  to  deficiencies,  as 
required  by  the  constitution.  The  writ  of 
mandamus  prayed  for  Is  refused,  and  tite  pe- 
tition dismissed. 


BAKESTBAW  v.  FLOYD. 
Supreme  Court  of  South  Carolina.   March  6, 

1899.) 

Imhdlord  and  Tbsabt— Bvidbkob— H&iiin.Bsa 
EaaoK— Malios- Noxsc  IT. 

1.  An  asmement  provided  that  the  owner 
of  the  land  should  have  a  lien  for  advances, 
and  the  cropper  should  keep  the  place  in  re- 
pair, clear  out  the  bottom  ditches,  clear  off  nil 
river  and  ditch  banks  of  brash,  and  give  ap 
possession  after  a  cortain  date.  ffeU,  ttiat  the 
relation  of  landlord  !'nd  tenant  existed. 

2.  Error  in  admitting  liens  to  show  an  al- 
leged cropper  was  a  tenant  was  harmless,  tiie 
lease  itself  showing  he  was  a  tenant. 

3.  Failure,  in  action  tor  converaion,  to  show 
malice,  is  not  ground  for  nonsuit,  the  evidenct> 
Jastifying  a  recovery  of  actnal  diamages. 

4.  la  an  action  for  willfully  and  imlawttally 
taking  poBsession  Of  cotton,  and  sellmg  and 
converting  it,  a  nonsuit  is  not  justified  where 
there  was  proof  that  defendant  stopped  plaintlff^ 
from  selliog  the  cotton,  and  afterwards,  It  be~ 
Ing  sold  under  defendant's  direction,  he  kaow- 
ingly  received  the  proceeds  of  it  himself. 

Appeal  from  coamioa  pleas  clrcnlt  eaurt  of 
^sartanburg  county;  W.  C.  Benet,  Judge. 

Action  by  Cardine  Rakestraw  against  A.  G. 
Floyd.  There  was  a  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Jennings  &  Johnson,  for  appellant.  H.  L.. 
Bomar,  for  respondent 

GARY,  A.  J.  The  idaintlff  brought  action 
against  the  defendant  upon  the  following  com- 
plaint: "(1)  That  during  the  year  1895  plain- 
tiff was  a  tenant  on  a  certain  portion  of  de- 
fendanfs  farm,  In  said  county  and  state, 
known  as  his  'Walnut  Grove  Place,'  she  hav- 
ing rented  from  one  Jamison  Lee,  to  whom  de- 
fendant had  rented  all  of  his  said  Walnut 
Grove  place,  and  who  had  full  power  to  sub- 
rent  any  portion  of  said  farm.  (2)  That  on  or 
about  the  lat  day  of  November,  1895,  defend- 
ant willfully  and  unlawfully  took  possession 
of,  and  sold  and  converted  to  his  own  use, 
three  bales  of  cotton,  wdghlng,  respectively. 
464,  405,  and  453  pounds,  all  of  which  was  the 
lawful  property  of  plaintiff;  she  having  culti- 
vated and  raised  the  same  on  her  said  rented 
t&rm.  (3)  That  the  value  of  said  three  bales 
of  cotton  BO  sold  was  one  hundred  and  thir- 
teen dollars  and  forty-nine  cents.  (4)  That, 
by  reason  of  said  willful  and  unlawful  acts  of 
defendant  In  so  seizing  and  selling  said  cotton 
as  above  complained  of,  tfalntlff  was  damaged 
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hi  the  sum  at  fire  taondred  doUara.  Wherefore 
plhJntlff  demands  Jodgmentasalnst  the  defend- 
ant for  oae  hundred  and  thirteen  and  «>/ioo 
dollar*,  the  value  of  sold  cotton,  and  for  five 
hundred  dollars,  her  damages,  and  tor  the 
costs  of  this  action."  The  defendant  answered 
as  follows:  "(1)  He  denies  each  and  every 
allegation  of  said  complaint.  (2)  ^  has  no 
Itnowledge  of  Jamison  Lee's  arrangements 
with  plaintiff,  bat  he  alleges  that  said  Jamison 
Lee  was  a  laborer  for  hire,  and  the  enUxecrop 
raised  on  said  land  was  the  property  of  this 
defendant.  (3)  He  alleges  that  be  never  bad 
any  contract.  In  person  or  1^  agent,  with  said 
plaintiff."  The  jury  rendered  a  verdict  in  fa- 
vor of  the  plaintiff  for  (IIS.'HS. 

The  defendant  appealed  npoD  the  fOUowiog 
exertions:  "(1)  Becanse  hia  honor  erred  In 
admitting  In  evidence  the  lien  of  Jamison  Lee 
and  T.  H.  Fowler  to  A.  G.  Floyd,  bearing  date 
January  21,  1805,  over  the  defendant's  objec- 
tion, the  same  being  Irrelevant  to  the  Issues 
and  prejudicial  to  the  d^endant.  (2)  Because 
hlB  honor  erred  in  admitting  In  evidence,  over 
the  defendant's  objection,  tbe  lien  of  Jamison 
Lee  to  A.  G.  Floyd,  dated  April  S,  1895,  when 
ft  la  respectfully  submitted  that  said  lien  Is  ir- 
relevant to  the  Issues  and  prejudicial  to  the 
defendant.  (3)  Because  his  honor  erred  In  re- 
fusing the  motion  for  nonsuit,  (a)  because 
there  was  a  total  want  ia  evidence  to  show  any 
hl|^-handed.  malicious,  willful  disreffud  of  the 
plalntUTs  rights;  (b)  because  there  was  no 
evidence  that  the  defendant  ever  saw,  ever 
took  possession  of,  ever  liandled  or  converted 
to  his  own  use,  the  property  described  in  the 
eomplaint;  (c)  because  the  contract  of  Jami- 
waa  Lee  made  htm  a  laborer  for  hire.  <^  Be- 
cause his  honor  erred  In  construing  Jamison 
Lee's  contract  as  'a  paper  which  created  the 
ration  of  landlord  and  tenant  between  Ployd 
sn  the  one  hand  and  Lee  on  the  other,  and  did 
not  create  the  relationship  of  master  and  serv- 
ant or  employer  and  laborer,*  and  it  la  respect- 
fully submitted  that  It  was  only  a  laborer's 
contract,  signed  by  Lee  alone,  and  not  a  lease 
signed  by  Floyd,  the  landlord.  (5)  Because 
hia  honor  erred  In  refusing  to  charge:  'First, 
miat,  by  the  terms  of  Jamison  Lee's  contract 
ta  writing,  he  was  a  laborer  for  hire,  and  the 
title  to  the  crop  was  in  Floyd.  Second.  If  that 
la-  the  contract  under  which  Jamison  Lee  work- 
ed, and  It  was  honestly  and  In  good  faith  en- 
tered Into,  with  no  Intention  to  Injure  third 
parties,  then  Jamison  Lee  had  no  power  to  so 
rent  out  the  land  as  to  give  the  plaintiff  or  any 
one  elae  the  title  to  the  crops.' " 

The  fourth  exception  will  be  first  consider- 
ed. The  said  contract  la  as  follows: 

"State  of  South  Carolina,  County  of  Spart- 
tanburg.  This  agreement  wituesaetb  that 
Jamison  Lee  agrees-  to  work  a  two-hor8c  farm 
en  A.  G.  Floyd's  Walnut  Grove  place  in  a 
good  and  husband-IIke  manner,  after  A.  Q. 
Floyd's  direction.  In  tbe  year  1S!>5;  in  which 
work  A.  G.  Floyd  agrees  to  pay  Jamison  I.ee 
two-thirds  of  all  cotton,  com,  fodder,  shucks, 
wheat,  oats,  and  all  other  crops  grown  on 


said  farm,  unless  A.  O.  Floyd  furnishes  aeed 
wheat  and  oats,  when  said  A.  G.  Floyd  la  to 
pay  Jamison  Lee  only  one-half,  after  dednct- 
ing  from  tbe  part  of  Jamison  Lee  all  ad- 
vances of  every  kind  made  by  said  A.  O. 
Floyd  to  the  said  Jamison  Lee,  and  the  said 
Jamison  Lee  hereby  ^nts  a  lien  on  his  part 
of  tbe  crop  for  all  sudi  advances.  Each  of 
tbe  parties  agree  to  f  nmlsb  his  proportion  of 
the  fertilizers  used  on  said  farm.  The  said 
Jamison  Lee  agrees  to  clean  ont  all  bottma 
(Utches,  clear  off  aU  rivers,  creeks,  branch, 
and  dltcb  banks  of  brush  to  water's  e^^  and 
to  house  A.  G.  Floyd's  part  of  the  crop.  Tbe 
said  Jamison  Lee  further  agrees  not  to  hire 
out  any  of  his  hands  during  crop  time;  and 
It  is  the  understanding  twtweoi  A.  G.  tloyd 
and  Jamison  Lee  tiiat.  If  this  section  ot  this 
contract  Is  violated  by  him,  said  .V.  G.  Floyd 
is  to  make  a  reduction  from  his  part  of  tbe 
crop  at  the  rate  of  two  dollara  per  day  for 
each  hand  so  hired.  And  It  Is  further  aereed 
that.  If  the  cotton  seed,  corn,  or  oHier  seeds 
for  planting  purposes  be  furnished  by  A.  G. 
Floyd,  then  such  seed  Is  to  be  returned, 
bushel  for  bushel,  or  the  value  thereof,  from 
the  part  of  the  said  Jamison  Lee.  And  it  is 
further  agreed  that  Jamison  Lee  is  not  to  use 
tlie  mule  furnished  by  A.  G.  Floyd  for  any 
other  purpose,  except  In  the  cultlratlon  of  tbe 
crop,  and  In  going  to  and  from  market  for 
supplies,  and  for  milling  purposes,  and  not  to 
hire  or  loan  the  said  mule  to  any  person  what- 
ever; and  it  la  the  firm  understandli^  be- 
tween A.  G.  Floyd  and  Jamison  Lee  that,  if 
the  aaid  Jamison  Lee  violatea  this  section  of 
ttils  contract,  the  said  Jamison  Lee  la  to  for- 
feit to  the  aaid  A.  G.  Floyd  one-third  of  bid 
part  of  the  crop,  and  to  have  the  mule  taken 
from  bla  possession.  And  it  Is  further  agreed 
that,  if  Jamison  Lee  fails  to  cultivate  or 
gather  the  crop  in  proper  season,  then  A.  Q. 
Floyd  may  hire  hands  for  that  purposOi  and 
deduct  the  amount  paid  for  bands  fnmi  hia 
part  of  the  crop.  And  It  Is  further  agreed 
ttiat,  when  the  said  Jamison  Lee  leaves  the 
place,  he  Is  to  move  no  manures  ot  any  kind 
from  the  said  premises.  And  it  is  further 
agreed  that  the  said  Jamison  Lee  Is  to  give 
possession,  at  any  time  after  tbe  15th  of  De- 
cember that  A.  G.  Floyd  may  rcQuire.  and 
three  day's  notice  wilt  at  any  thne  be  auffi- 
cleut.  Witness  my  hand  and  seal,  this  3d 
day  of  April,  1805. 

hta 

"Jamison   X  Lee. 
mark 

"Witness;   H.  H.  Anderson." 

The  defendant  in  his  testimony  says  that 
this  lustrument  of  writing  embodies  a  pre- 
vious verbal  agreement  which  had  1»een  en- 
tered Into  between  Jamison  Lee  and  himself. 
Id  construing  tbe  above  writing,  his  honor. 
Judge  Benet.  said:  "I  pronounce  It  a  paper 
which  created  the  relation  of  landlord  and 
tenant  between  Floyd  on  tbe  one  bond  and 
Lee  on  the  other,  and  did  not  create  tbe  re- 
latloushlp  of  master  and  servant  ot  «nployer 
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and  laborer.   I  do  so  for  seTeral  reasons: 
For  one,  \t  providen  that  advances  be  made 
by  Floyd  to  Lee.  and  provides  for  Lee  giving 
a  lieu,  wblch  the  law  says  a  laborer  cannot 
give,  upon  a  crop.    It  also  provides  for  bis 
keeping  the  place  in  good  repair,  implying 
that  he  is  put  In  control.   He  Is  to  clean  out 
all  the  bottom  ditches,  clear  off  all  rivers, 
creeks,  branch,  and  ditch  banks  of  brush  to 
the  water's  edge.    He  ts  not  being  employed 
here  as  a  ditcher,  but  that  Is  what  he  Is  ex- 
I)ected  to  do  In  control  of  the  land.  Then, 
also,  another  suggestive  stipulation  is  that  he 
(Ijee)  agrees  not  to  hire  out  any  of  hla  hands. 
It  la  not  usual  for  a  laborer  to  have  hands  to 
hire.   He  may;  one  laborer  may  hire  lundit 
to  do  his  work.    But  the  intimation  here.  It 
strikes  the  court,  Is  that  be  was  a  tenant,  in 
the  estimation  of  Floyd,  requiring  the  as- 
sistance of  hands  to  do  tbe  work  of  the  farm. 
Then  further  on:    'It  Is  further  agreed  that 
tbe  said  Jamison  Lee  is  to  give  possession  at 
any  time  after  the  15th  of  Deceml>er.'  That 
Implies  clearly  that  he  has  been  put  into  pos- 
session.   Of  what?    Put  Into  possession  of  the 
land.   A  laborer  Is  not  put  Into  possession  of 
the  land;  only  a  tenant  is  put  into  the  pos- 
session of  the  land  by  a  landlord.  Then 
there  Is  a  fixed  time  at  which  he  is  to  give 
possession,— 15th  of  Decemlwr, — clearly  inti- 
mating a  lease  for  a  fixed  period;  and  It  is 
not  a  question,  as  was  argued  to  you,  that  he 
was  put  In  possession  of  the  land  referred  to 
in  his  contract.   How  Is  it  described  liere? 
'A  two-horse  farm  on  A.  G.  Lloyd's  Walnut 
Grove  place.'    These  are  the  leading  reasons 
for  my  construction  of  this  paper,  and  I  charge 
you  that  It  shows  that  Lee  was  pnt  In  pos- 
session of  that  land  by  Floyd  as  a  tenant,  and 
not  as  a  laborer  for  hire.   As  sudi  tenant,  he 
could  give  liens  on  the  crop;  as  such  tenant, 
he  could  hire  hands  to  so  do  his  work;  as  such 
tenant,  be  could  subreut  or  sublet  parts  of 
the  land  of  which  he  was  tenant,  there  be- 
ing no  stipulation  In  this  paper  forbidding  him 
to  rent  out  any  part  to  any  one  else;  and 
these  various  provisions  that  I  have  Indicated 
are  only  consistent  with  the  view  that  I^  was 
a  tenant  on  A.  G.  Floyd's  place,  because  they 
indicate  such  a  transfer  of  the  possession  of 
land  as  Is  efTected  when  a  landlord  puts  a  ten- 
ant In  control  of  land."   This  court  agrees 
Tvlth  tbe  presiding  Judge  that  the  relation  that 
existed  l>etween  Janii»«on  Lee  and  A.  G.  Floyd 
was  that  of  landlord  and  tenant.    It  Is  true 
there  are  expressions  appropriate  to  the  cre- 
ation of  the  relation  of  employer  and  laborer, 
but  the  real  test  Is:  Who  had  the  right  to  the 
possession  and  control  of  the  land  for  the  pe- 
riod mentioned  In  the  writing?   This  right 
was  in  Jamison  Lee.   This  exception  Is  over- 
ruled. 

We  will  next  consider  the  first  and  second 
exceptions.  The  liens  mentioned  In  these  ex- 
ceptions were  Introduced  In  evidence  for  the 
purpose  of  showing  that  Lee  was  a  tenant, 
and  not  a  laborer.  Independently  of  such 
testimony,  it  has  been  shown  that  Lee  was 


ft  tenant,  so  that,  even  If  there  was  error, 
it  was  harmleea.  These  exceptions  are  orei^ 
ruled. 

SulMllvIslon  (a)  of  the  third  exception  wlU 
now  be  disposed  of.  Even  admitting  that 
there  was  a  total  failure  to  introduce  such 
testimony,  the  defendant  was  not  entitled  to 
a  nonsuit,  because,  although  the  plaintiff 
might  not  have  shown  that  she  was  entitled 
to  exemplary  damages,  there  was  testimony 
from  which  the  Jury  had  tlw  right  to  find 
that  she  should  recover  a  verdict  for  the  value 
of  the  cotton. 

We  next  proceed  to  a  consideration  of  sut>- 
I  division  n>).    The  testimony  shows  that  the 
'  defendant  stopped  the  plalntUF  from  selUng 
!  the  cotton,  and  afterwards  knowingly  receiv- 
ed the  proceeds  from  the  sale  thereof.  There 
was  also  testimony  that  the  cotton  was  sold 
with  the  knowledge,  and  under  tbe  dlrectloii. 
of  the  defendant 

Subdivision  (c)  is  disposed  of  by  what  was 
said  In  considering  the  fourth  exception. 

Tbe  exceptions  alleging  error  in  refusing  to 
charge  the  two  requests  to  charge  herelnbe- 
1  fore  mentioned  are  also  disposed  of  by  what 
was  said  in  considering  the  fourth  exception. 
It  Is  the  Judgment  of  this  court  that  tbe  judg- 
ment of  the  circuit  court  be  atUrmed. 


MANUEL  V.  LOVELESS. 
(Supreme  Court  of  South  Carolina.   March  7, 
1809.) 
Appril— DraxtssAi.. 
Under  Code  Civ.  Proc.  S  300.  providing 
that  an  appeal  shall  remain  on  the  calendar 
until  finally  disposed  of,  but,  if  neither  party 
bring  it  to  a  hearing  before  the  second  term, 
the  court  shall  dismiss  it,  unless  it  is  contin- 
ued by  a  ape<-iAl  order.  It  Is  not  mandatory  on 
the  court  to  dismiss  an  api>eal  where  neither 
party  briuKs  it  to  a  hearing  by  the  end  of  the 
second  term,  and  no  order  continuing  it  b 
grantpd,  unless  it  Is  called  by  tbe  court  for 
trial  at  such  term. 

Appeal  from  common  pleas  circuit  conzt 
of  GreeuTllle  county;  James  Aldrlcb,  Judge. 

Action  between  Easter  Manuel  and  Bose 
F.  Loveless.  From  a  Judgment  of  tiie  mag- 
istrate's court  tbere  was  an  appeal,  and  from 
an  order  of  the  einrult  jndge  refusing  to  dis- 
miss the  appeal  Easter  Manuel  appeals.  Af- 
firmed. 

Adam  C.  Wclborn,  for  appellant.  Blythe 
&  Blythe,  for  respondent. 

JOXES,  J.  This  appeal  Is  from  an  order 
of  Hon.  James  Aldrlch,  circuit  Judge,  refus- 
ing to  dismiss  an  appeal  from  a  magistrate's 
com-t  for  want  of  prosecution,  and  continu- 
ing the  case  to  the  next  term.  The  case  had 
been  duly  docketed,  but  the  record  or  orig- 
inal papers,  having  been  mislaid  by  the 
clerk,  could  not  be  found  in  tbe  clerk's  office. 
So  far  as  appears,  the  case  was  called  for 
trial  for  the  first  time  at  the  fourth  term, 
and  no  previous  order  containing  tbe  appeal 
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had  been  made.  Under  the  facts,  Judge 
Aldrlch,  at  the  fourth  term,  granted  the  or- 
der continuing  the  case,  allowing  copies  to 
be  substituted  for  the  original  papers  In  case 
they  could  not  be  found,  and  refused  the  mo- 
tion to  dismiss  tbs  appeal  for  waDt  of  prose- 
cution. 

App^lant*s  contention  here  is  that  under 
Code  Civ.  Proc.  i  sm,  and  BeU  v.  Prult,  51 
S.  C.  344,  29  S.  E.  5,  the  appeal  should  have 
been  dismissed  for  want  of  pTosecutlon. 
Code  Civ.  Proc.  S  366,  provides:  "If  a  return 
be  made  the  appeal  may  be  brought  to  a 
hearing  by  either  party.  It  shall  be  placed 
upon  the  calendar  and  continue  thereon  until 
finally  disposed  of.  But  if  neither  party 
bring  It  to  a  hearing  before  the  second  term, 
the  court  shall  dismiss  the  appeal,  unless  it 
continue  the  same  by  special  order  for  cause 
shown."  Appellant's  view  Is  that,  neither 
party  having  brought  the  appeal  to  a  hear- 
ing before  the  end  of  the  second  term,  and 
no  special  order  continuing  the  appeal  for 
cause  having  l>een  granted  at  the  second 
term,  It  was  the  mandatory  duty  of  the  c!r- 
cnlt  court  to  grant  the  motion  to  dismiss  for 
want  of  prosecution.  This  would  doubtless 
be  true  if  the  motion  had  been  made  at  the 
second  term  after  an  opportunity  for  a  hear- 
ing by  a  call  of  tlie  case  for  trial  at  that 
term.  But  as  an  appeal  properly  docketed 
must  remain  on  the  calendar  until  finally  dis- 
posed of  by  the  court,  and  as  neither  party 
could  bring  it  to  a  hearing  without  an  oppor^ 
tunlty  for  a  hearing  by  a  call  of  the  case  for 
trial,  It  would  seem  clear  that  If  such  an  ap- 
peal Is  called  for  trial  for  the  first  time  at  the 
fourth  session,  while  the  court  would  have 
power  to  dismiss  for  want  of  prosecUtlou  \t 
neither  party  brings  the  appeal  to  a  hearing 
then,  It  is  not  compelled  to  do  so,  but  may, 
as  in  this  case,  continue  the  appeal  for  cause 
shown.  It  may  be  that  on  account  of  the 
pressure  of  other  business,  or  from  other 
causes,  appeals  from  magistrates'  courts  may 
not  be  called  for  trial  by  the  court  at  the 
second  session.  In  such  case  the  appeal 
could  not  l5e  summarily  dismissed  for  want 
of  prosecution  at  the  close  of  the  second  ses* 
sion,  because  It  was  not  brought  to  a  hearing 
by  either  party  or  continued  for  cause 
shown.  If  so,  it  could  not  be  so  dismissed 
at  any  subsequent  term  for  such  failure  to 
hear  or  continue  for  cause  at  the  second 
term.  Therefore,  whenever  the  circuit  court, 
at  or  after  the  second  term.  Is  moved  to  dis- 
miss an  appeal  from  a  magistrate  for  want 
of  prosecution,  to  Justify  dismissal  it  must 
appear  that  the  case  was  called  for  trial  at 
the  second  term,  or  some  subsequent  term, 
and  that  neither  party  after  such  opportunity 
brought  it  to  a  bearing,  or  had  it  continued 
for  cause  shown.  The  case  of  Bell  v.  Prult, 
51  S.  C.  344,  29  S.  E.  5.  does  not  militate 
gainst  this  view,  but  rather  supports  it 
That  was  an  appeal  from  a  magistrate, 
which  was  continued  at  the  second  term  by 
order  of  the  court,  for  cause  tfhown,  and  was 


regularly  called  for  trial  at  the  third  term; 
and,  neither  party  bringing  It  to  a  bearing 
or  having  it  continued  for  cause  shown,  the 
appeal  was  dismissed  for  want  of  proaecu- 
tlou  by  -the  circuit  court,  and  the  order  of 
dismissal  was  sustained.  The  appeal  In  tint 
case  was  not  dismissed  by  the  circuit  court 
for  want  of  prosecution  at  the  second  term, 
for  at  that  term  the  case  was  duly  continued 
for  cause,  but  it  was  dismissed  for  want  of 
prosecution  at  the  third  teaa  after  oppor- 
timlty  was  afforded  for  a  hearing  by  call  of 
the  case  for  trial.  The  order  appealed  from 
ti  afHrmedi  * 


STATE  V.  TYLEB. 
(Supreme  Court  of  South  Carolina.    March  6, 
1899.) 

HiOBWATB  —  OBSTaoonoN  —  Pancaimox  —  A»- 
▼ma  Ussa— GBAXflB  in  Boao — 

iNSfHUCTION. 

1.  Where  a  charge  told  the  jury  that  20 
years*  user  by  the  public,  to  constitute  a  high- 
way by  preacription.  must  not  be  as  "matter 
of  favor"  from  the  landowner,  but  as  "mattv 
Of  right"  ID  the  public,  and  id  several  places 
stated  that  the  user  must  be  adverse  and  un- 
der claim  of  right,  a  party  caonot  complain  that 
isolated  expressions  therein  seem  to  convey  the 
idea  that  mere  user  would  constitute  piesCTip- 
tion,  thou(,'h  the  toad  ran  over  unlnclosed  wood- 
land. 

2.  A  diarge,  in  a  prosecution  for  obstrnctiDg 
a  highway,  that,  If  the  road  was  "substastially 
the  same '  as  bad  been  used  adversely  the 

Snblie  for  20  years,  it  was  a  highway,  did  not 
arm  accused,  In  not  stating  it  must  be  "pre- 
cisely" the  same,  the  jury  haviog  found  there 
was  DO  chaoge  in  the  road  at  the  place  of  ob- 
atructioB. 

Appeal  from  general  sessions  circuit  court  of 
Aiken  county:  B.  C.  Watts,  Judge. 

K.  J.  Tyler  was  convicted  of  obstructing  a 
highway,  and  be  appeals.  Affirmed. 

O.  W.  Croft  &  Son,  for  appellant  Hender- 
son Bros.,  for  the  State. 

JONES,  J.  Appellant  was  convicted  and 
sentenced  under  an  indictment  charging  him 
with  obstructing  a  neighborhood  road,  alleged 
to  have  been  used  adversely  by  the  public  as 
a  public  road  for  over  20  yeara  prior  to  the 
said  obstruction.  The  exceptions  assigning  er- 
ror relate  solely  to  the  Judge's  charge.  The 
first,  second,  and  third  exceptions  each  quote 
an  isolated  sentence  of  the  charge,  and  the  er- 
ror assl^ed  thereto  is  that  the  Jury  were 
thereby  instructed  that  the  public  could  ac- 
quire the  right  to  a  neighborhood  rood  as  a 
public  road  by  merely  traveling  over  the  same 
for  20  years,  whereas  the  Jury  should  have 
been  Instructed  that.  In  order  to  make  such  a 
road  a  public  road  by  prescription,  the  use 
thereof  by  the  public  must  be  under  claim  of 
right,  and  adverse  to  the  rights  of  the  land- 
owner. That  portion  of  the  charge  which  con- 
tains the  sentences  excepted  to  is  as  follows: 
*^rhe  charge  in  the  Indictment  is  that  the  de- 
fendant obstructed  a  neighborhood  road. 
wUcb  had  been  allowed  to  become  a  public 
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highway  by  preseriptlom;  tbat  Is,  that  It  was 
at  oue  time  a  nelghlwrbood  road,  and  tbe  par- 
ties In  the  nelgUwrhood  of  this  road  trareling 
over  It  trareled  oT«r  It  bo  long  without  get- 
ting any  express  permla^n  from  the  owuers 
of  the  land  abnttlag  the  road  that  the  public 
generally  acquired  a  i\gbt  to  pass  over  that 
road.  Now,  Mr.  Foreman  and  gentlemen.  It 
yon  glre  permission  to  any  one  to  go  over 
yonr  land,  and  be  recognizes  that  permlsslcm, 
and  goes  orer  your  land  as  a  matter  of  grace 
from  yon,  then  it  does  not  matter  U  he  trav- 
el0  0T«r  yonr  kmd  for  twenty  years  or  more, 
the  public  gNierally  does  not  acquire  a  right 
to  travel  orer  that  road;  but  If  you  hare  a 
road  across  your  land,  and  the  nelghtrarhood 
get  In  a  baMt  of  traTellng  orer  it,  without 
asking  permission  of  you,  and  keep  that  up 
for  twenty  yeacs^  and  ererybody  that  travels 
along  over  that  road  travels  there  without  get- 
ting yonr  permission,  and  does  that  for  twen- 
ty yean  or  wwe,  then  the  public  acquires  a 
r^ht  to  a  public  highway;  and  It  does  not 
noatter  whether  It  is  woriced  by  the  public  or 
not,  If  the  public  In  that  neighborhood  has 
traveled  ov«r  It  adversely  for  twenty  years 
or  more,  any  obstruction  to  It  would  be  vlo- 
latkm  of  the  law  of  the  land.  Mow,  If  the  tes- 
timony satlaAes  you  timt  the  public,  for  twen- 
ty years  w  more,  got  In  the  habit  of  travdlng 
over  this  road,  and  senmUy  traveled  over  It, 
and  got  no  permlssioQ  for  It.  and  traveled 
over  It  as  a  matter  of  right,  and  kept  tbat  up 
for  twenty  years  or  more,  then  1  charge  you, 
as  matter  of  law,  it  became  dedicated  to  the 
public,  and  everj'body  has  a  right  to  travel 
over  It;  and,  if  tbe  defendant  obstmcted  a 
road  of  that  sort,  he  Is  guilty  of  what  Is  called 
a  'nuisance.'  If  yon  think  this  was  bis  land, 
and  the  neif^bors  and  public  did  travel  over 
it  as  a  matter  of  favor  from  bim,  and  did  not 
go  over  It  as  a  matter  of  right,  generally,  then 
he  is  not  guilty.  But  any  road  thait  Is  a  pri- 
vate path  to  start,  and  the  public  get  In  the 
liabit  of  traveling  over  It.  and  don't  ask  per- 
ludsslon  of  the  landowner  to  do  it,  and  cou- 
tlnoe  that  for  twenty  years  or  more.  It  be- 
comes a  public  highway  then,  and  the  public 
acquires  a  right  to  It" 

While  there  are  some  expressions  in  the 
above  charge  which,  when  Isolated,  seem  to 
convey  the  idea  that  a  mere  use  by  the  public 
of  a  neighborhood  road  for  20  years,  without 
express  permission,  or  without  asking  permis- 
sion, Is  Buffldent  to  constitute  sndi  way  a  pub- 
lic roud  by  prescription,  yet  when  the  whole 
charge  Is  con^dered,  as  we  must,  it  clearly 
appears  that  the  Jury  were  plainly  Instructed 
tbat  the  20-years  user  by  the  public  must  be 
adverse  and  under  claim  of  right,  In  order 
tbat  a  highway  may  be  acquired  by  prescrip- 
tion. 

The  exceptions  go  to  tbe  first,  second,  and 
last  sentences  of  tbat  portion  of  the  charge 
which  Is  quoted  above.  The  first  was  In  ref- 
erence to  tbe  charge  In  the  Indictment,  and 
as  the  Indictment  expressly  alleges  the  user 
to  nave  been  adverse,  and  as  the  Jury  neces- 


sarily had  the  Indictment  with  them,  we  do 
not  think  appellant  was  prejudiced  at  all. 
In  tbe  second  sentence  tbe  Judge  concludes 
with  these  words:  "If  the  public  in  tbat 
neighborhood  had  traveled  over  It  adverse- 
ly for  twenty  years  or  more,  any  obstructloa 
of  it  would  be  a  violation  of  tbe  law  of  the 
land."  The  last  sentence,  construed  la  con- 
nection with  what  immediately  precedes  It, 
with  which  It  is  connected,  shows  tbat  the 
Judge  instructed  the  Jury  that  tbe  20-year8 
Her  by  the  public,  to  constitute  a  highway 
by  prescription,  must  not  be  "as  matter  of 
favin*"  from  tbe  landowner,  but  "as  matter 
of  right"  in  the  public.  Tbe  judge  charged 
as  follows:  "Now,  it  is  for  yon  to  say,  under 
the  testimony:  Was  this  a  neighborhood 
road  to  start  on,  and  did  it,  after  that  time, 
become  a  public  road,  by  reason  of  people 
traveling  over  It,  adversely  to  the  rights  of 
the  party  who  originally  owned  the  land,  for 
twenty  years  or  more?  Is  that  the  same 
road,  or  substantially  tbe  same  road?  If  it  is 
the  same  road,  or  substantially  tbe  same  road, 
and  it  had  been  used  by  the  public  twenty 
years  or  more,  advers^y  to  bis  claims,  and 
without  his  permission,  then  he  is  guilty  as 
alleged  in  the  Indictment  But  If  tbe  parties 
had  traveled  over  this  road  for  twenty  years 
or  more,  recognizing  tbe  fact  that  this  party 
and  those  under  whom  be  claimed  allowed 
them  to  go  over  it  as  a  matter  of  grace,— a 
matter  of  permlssI<Hi,— then  he  is  not  guilty. 
But  If  they  have  travd^  over  It  not  recog- 
nizing any  tlgjbt  be  had  to  It  at  ail  as  the 
owner  of  the  lasd,  bnt  daiming  the  right  to 
go  orer  it  by  reason  of  Its  being  public  prop- 
erty, and  as  a  nelgblwrbood  road,  treatli^  it 
as  a  public  road,  and  have  done  so  for  twen- 
ty years  or  more,  then  be  Is  guilty  as  alleged 
In  the  Indictment"  He  further  charged: 
"Now,  this  twenty-years  traveling  over  It  ad- 
rersely  must  be  continuous,  *  •  *  must 
be  unbroken,"  etc.  In  response  to  appel- 
lant's request  to  charge,  he  said:  "I  am  re- 
quested by  defendant  to  charge  you  as  fol- 
lows: 'First.  Tbat  use  alone  for  twenty 
years  will  not  give  the  public  the  right  of  a 
roadway.  Before  such  right  can  be  acquired 
by  prescription,  it  must  appear  from  evl- 
dmce  that  the  public  for  that  period  used  tbe 
road  advers^y,  under  claim  of  right.*  I 
charge  you  that  'Second.  If  the  Jury  find 
from  the  evidence  that  the  ford  at  Shaw's 
branch,  where  obstructed,  bad  not  been  used 
adversely  by  tbe  public  for  twenty  years, 
then  the  public  bad  acquired  no  prescriptive 
right  to  use  such  f(»d,  and  tbe  defendant 
should  nut  be  convicted.'  I  charge  you  that 
I  have  already  substantially  charged  you 
tbat  before."* 

Stated,  then,  briefly,  tbe  Jury  were  In- 
structed that  a  highway  arises  by  prescrip- 
tion from  tbe  continuous,  uninterrupted,  ad- 
verse use  thereof  by  the  public,  under  claim 
of  right,  for  20  years.  This  Is  stating  the 
law  as  favorat^  for  app^nt  as  he  waa 
entitled  to.  even  if  It  be  conceded,  as  ow- 
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leoded  for  bj  appellsnt  that  said  road  over 
appellant's  land  rans  exclusively  over  unln- 
closed  woodland.  Hutto  v.  Tindall,  6  Rich. 
Law,  and  cases  therein  cited.  In  the 
case  of  Sims  v.  Davis,  Cberes,  1,  Judge  Er- 
ans,  speaking  for  the  court,  said:  "No  right 
of  way  can  arise  from  merely  riding  or  walk- 
ing over  a  man's  unlndosed  woodland,  un- 
less there  be  some  assertion  of  ownership 
by  the  claimant,  or  some  act 'of  the  owner  of 
the  soil  showing  an  admission  that  the  claim- 
ant  had  a  right.  Thus,  If  the  claimant  laid 
out  the  road,  and  used  It  for  twenty  years, 
or  if  he  worlied  on,  enlarged,  or  kept  It  in 
repair,  or  If  the  owner  of  the  soil  cleared 
the  land,  and  left  a  lane  for  the  claimant's 
use,  these,  with  acts  of  the  like  kind,  would 
seem  to  amount  to  an  assertion  of  a  right  on 
the  one  part,  and  an  admission  of  It  on  the 
other."  In  the  case  of  Nash  v.  Peden,  1 
Speer,  21,  the  same  judge  said:  "I  think  It 
Is  pretty  well  settled  by  the  cases  of  Sims  r. 
Davis.  Cbevcs,  1,  and  Hogg  t.  Gill,  1  McMul. 
329,  that  no  prescriptive  way  can  be  estab- 
lished otherwise  than  by  an  adverse  use  of  It 
for  twenty  years;  and,  where  the  way  passes 
through  forest  land,  the  mere  use,  unaccom- 
panied by  any  acts  Indicating  that  the  parly 
claims  the  use  as  a  right,  cannot  give  a  right 
of  way."  This  is  the  rule  In  reference  to  ac- 
quiring a  private  way  by  prescription.  If  It 
be  true,  as  said  In  Hutto  v.  TIndall,  6  Rich. 
Law,  401,  that  the  same  character  of  evidence 
should  be  produced  to  establish  a  public  way 
by  prescription  as  a  private  way,  the  appel- 
lant cannot  complain  of  the  lastructlon  given 
to  the  Jury.  Under  the  constitution  forbid- 
ding the  circuit  Judge  to  cha^e  in  respect  to 
facts,  he  could  not  properly  Instruct  them 
that  such  and  such  facts  do  or  do  not  war- 
rant the  inference  of  adverse  use.  The  gen- 
eral Instruction  that  the  use  must  not  be  per- 
missive, but  must  be  adverse  and  under 
claim  of  right,  gave  appellant  tbe  full  bene- 
fit of  the  law  applicable  to  establishing  a 
priTate  way  by  prescription.  Whether  the 
cipeu  and  uninterrupted  use  by  the  public  of 
B  neighborhood  road  as  a  public  road  tor  20 
years,  with  the  knowledge  aud  aniulescence 
of  the  landowner,  and  witb  no  assertion  of 
Opposing  right  by  him.  would  warrant  a  pre- 
Bomptlon  that  tbe  use  was  advei'se  and  un- 
der claim  of  Tight,  or  would  warrant  the 
presumption  of  a  dMlIcatlon  the  land- 
owner, and  an  acceptance  by  the  public,  need 
not  now  be  considered  or  decided;  but  see 
State  T.  Sartor,  2  Strob.  G(J.  and  State  t. 
Floyd,  39  8.  0.  25,  17  S.  E.  505. 

The  next  question  presented  is  whether  the 
circuit  Judge  erred  in  charging  the  Jury:  "Is 
that  the  same  road,  or  substantially  the 
same  road?  If  It  Is  the  same,  or  substan- 
tially the  same,  road,  and  It  had  been  used 
by  the  public  twenty  years  or  more,  adverse- 
ly to  his  claims,  and  without  his  permission, 
then  be  Is  guilty  as  alleged  in  the  Indict- 
ment" The  contention  of  the  appellant  la 
tliftt  there  was  error  In  the  language  "sub- 


stantially the  same  road.**  and  that  the  pub- 
lic way  acquired  by  prescription  must  be 
confined,  not  substantially,  but  precisely,  to 
the  way  used.  In  the  case  of  State  Sar- 
tor, 2  Strob.  63.  Judge  Evans  charged  tbe 
Jury  In  reference  to  this  subject  that  "alight 
changes,  which  do  not  materially  'affect  the 
identity  of  the  way,  ought  not  to 'affect  the 
right"  This,  we  think,  Is  tbe  true  role, 
and  the  charge  of  the  circuit  judge  in  this 
case  is  in  accord  therewith.  See  authorities 
cited  in  note  to  Whitesldes  v.  Green  CUtah) 
57  Am.  St.  Rep.  763  (a.  c.  44  Pac.  1032).  The 
case  of  Gentleman  v.  Soule,  32  111.  271,  cited 
by  appellant,  sustains  the  same  view,  in  this 
language:  "Travel  may  slightly  deviate  from 
the  thread  of  the  road  to  avoid  an  obstruc- 
tion at  any  point  in  the  road,  and  still  not 
change  the  road  Itself."  One  of  the  iBsnes 
of  fact  in  the  case  at  bar  was  whether  there 
had  been  any  change  in  the  road  at  the  place 
where  the  obstinictlon  was  placed,  and  on 
this  point  the  Jury  were  Instructed  that  "if 
they  find  from  the  erldence  that  the  ford  at 
Shaw's  branch,  where  obstructed,  had  not 
been  used  adversely  by  the  public  for  twen- 
ty years,  then  tbe  public  bad  acquired  no 
prescriptive  right  to  use  the  tord,  and  the 
defendant  should  not  be  convicted."  What- 
ever, therefore,  may  have  been  the  deviations 
in  the  road  leading  to  the  ford,  the  jury  have 
found  that  there  was  no  ^ange  at  tbe  par- 
ticular place  of  obstruction.  The  nceptions 
are  overruled,  and  the  jndgment  of  the  cir- 
cuit court  affirmed. 


STATE  T.  BULLOCK. 
(Supreme  Court  of  South  Carolina.    March  6. 

1899.) 

PoKGKKT — Witness  Fi.t  Cbrtificatbs — Statotbs 

— COSSTBUCTION— ISDIOTMSST— BOPFICIESCT 

— Neckssitt  or  ArriDAViT— Appsau 
1. 1  Rev.  St.  1893.  fi  G77,  provides  that  wit- 
ness fees  shall  be  paid  by  county  treasurers 
on  presentation  of  certificates  signed  by  tbe 
presiding jiudire  and  conntersigned  by  the  clerk. 
Section  091  provides  that  no  account  shall  be 
audited  and  ordered  paid  by  the  coimty  board 
of  commissioners,  for  any  fees,  unless  accom- 
panied with  an  affidavit  by  tbe  pen^oii  present- 
ing it  that  it  is  correct.  HM,  that  it  is  not  re- 
quired that  certificates  for  witness  fees  be  sup- 
ported by  affidavit  before  they  can  be  paid 
by  the  treasurer. 

2. 1  Rev.  St.  1803.  S  677,  provides  that  wit- 
ness fcea  shall  be  paid  by  county  treasurers 
on  prpsontation  of  certificates  sinied  by 
presiding  judge  and  countersigned  by  the  cle^ 
or  be  received  by  them  in  payment  of  county 
taxes,  whon  duly  approved  by  the  county  super- 
visor. Held,  that  such  certificates  need  not  be 
approved  by  the  county  supervisor,  unless  they 
are  presented  in  payment  of  county  taxes. 

3.  An  indictment  charging  accused  with  ex- 
ecuting a  witness  pay  certificate  with  intent 
to  defraud  the  county  by  forging  the  name  of 
tbe  presiding  judge  is  sufficient,  though  it  is 
i^ot  alleged  tliat  there  was  any  real  or  simulat- 
ed indorsement  or  assignment  by  the  payee, 
since  it  ta  not  necessary  that  such  Instrument 
of  writing  be  complete  in  all  of  its  parts,  to 
make  the  accused  liable  to  the  charge  of  for^ 
sery. 
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4.  Aq  Indictment  charging  accused  with 
forging  a  witness  pay  certificate,  which  he  sign- 
ed as  cierk  of  the  c*ourt,  is  not  iuvalld  because 
it  does  not  allege  that  be  was  sach  clerks  where 
he  is  not  Indicted  as  cterk,  or  for  forging  the 
name  of  the  clerk. 

6. 2  Rev.  St  1803.  H  295.  uroTiding  that  who- 
ever shall  be  gnilty  of  publiBbing  as  true  any 
false  writing,  or  instrument  of  writiuK,  shall  be 
gnilty  of  forgery,  is  enfllciently  broad  to  cover 
the  forgery  of  a  witness  pay  certificate. 

G.  An  objecUon  to  an  Indictment  charing  the 
forgery  of  a  witness  pay  certificate,  that  the 
writing  set  forth  is  not  in  the  form  prescribed 
by  statute,  is  untenable,  since  the  statute  pre- 
scribes no  form  for  nuch  certificates. 

7.  Where  an  indictment  charges  an  accused 
with  forging  a  witness  pay  certificate,  an  ob- 
jection that  the  writing  set  forth  is  void  be- 
caiiHe  the  statute  makes  no  provision  and  pre- 
scribes no  form  for  such  certificates  cannot  be 
sustained,  where  the  indictment  gives  effect  to 
the  law  goremlng  witness  pay  certificates. 

8.  The  conrt  of  general  scasionB  has  jurisdic- 
tion  to  try  a  cause,  though  the  proceeding  was 
not  conamenced  by  affidavit  and  warrant,  since 
the  prosecuting  officer  may,  of  his  own  motion, 
present  a  bill  to  the  grand  jury  without  the 
presentation  of  an  aflidavit  diarging  the  of- 
fense. 

f).  A  qaestion  that  was  not  passed  on  by  the 
trial  conrt,  where  the  case  for  appeal  contains 
no  statement  of  facta  on  whldi  to  base  It  can- 
not be  considered. 

AK>eaI  fnnn  general  Mnlons  circnlt  conrt  of 
Abbeville  county;  W.  C.  Benet,  Judge. 

W.  R.  Bollock  was  Indicted  for  forgery. 
From  an  order  discharging  him,  the  state  ap- 
peals. Reversed. 

M.  F.  Ansel,  for  the  State.  K  G.  Graydon 
and  Frank  B.  Gary,  for  respondent. 

POPE,  J.  The  respondent  was  tried  at 
June  term,  1898.  at  Abbeville,  for  the  crime  of 
forgery.  Upon  a  demurrer  to  the  indictment 
by  the  defendant,  who  is  now  here  as  respond- 
ent. Judge  Benet  ordered  the  Indictment  quash- 
ed^ The  state  appeals  from  such  order.  In 
order  that  we  may  refer  to  the  indictment,  it  is 
thoaght  beat  to  reproduce  It,  and  it  Ii  as  fol- 
lows: 

"The  State  of  South  Ctarollua,  County  of 
Abbeville.  At  a  court  of  general  sessions  be- 
gun and  boldea  in  and  for  the  county  of  .Abbe- 
ville, in  the  state  of  South  Carolina,  at  Abbe- 
ville Court  House,  In  the  county  and  state 
aforesaid,  on  the  third  Monday  of  January  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-eight,  the  Jurors  ot  and  for 
the  county  aforesaid.  In  the  state  aCoresald, 
upon  their  oath  present  that  W.  R.  Bullock, 
late  of  the  comity  and  state  aforesaid,  on  the 
first  day  of  November  In  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-seven, 
with  force  and  arms,  at  Abbeville  Court  House, 
In  the  county  and  state  aforesaid,  did  falsely 
make,  forge,  and  counterfeit,  cause  and  pro- 
cure to  be  falsely  made,  foiged,  and  counter- 
felted,  and  wlillngjy  act  and  assist  In  the  false 
making,  forging,  and  counterfeiting,  a  certain 
writing,  and  instrument  of  writing,  oanmonly 
called  a  'witness  pay  certificate.'  of  the  tenor 
afl  ftdlows;  that  is  to  say: 

■* 'No.  448.   The  State  of  Sontb  Oftrolliut, 


Abbeville  C-ounty.  I,  W.  R.  Bullock,  C.  C.  P. 
&  a.  S.  for  Abbeville  county.  S.  C,  do  certify 
that  Emma  Tlnch  attended  as  a  material  wit- 
ness for  the  state  five  days  at  September  court, 
1897,  and  travded  twenty  miles,  and  is  en- 
titled to  two  dollars  and  fifty  cents  ($2.60). 
W.  R.  Bullock,  aerk. 

"  'I  certify  that  the  above  services  were  ren- 
dered. O.  W.  Buchanan,  Presiding  Judge.' 
—with  intent  to  defrand  Frank  Nlckles  and 
AbbevUle  county,  against  the  form  of  the  stat- 
ute In  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  same 
state  aforesaid. 

"And  the  Janm  aforesaid,  upon  their  oatb 
af(H«8ald,  do  further  present  that  the  said  W. 
R.  Bullock  on  the  first  day  of  November  In  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-seven,  with  force  and  arms,  at 
Abbeville  Court  House,  In  the  county  of  Abbe- 
ville and  state  aforesaid,  having  In  his  pos- 
session a  certiin  writing  and  Instrument  of 
writing,  commonly  called  a  'witness  pay  cer- 
tificate,' of  the  tenor  as  follows;  that  Is  to  say: 

"  'No.  443.  The  State  of  South  Carolina, 
Abbeville  County.  I,  W.  R.  Bullock,  C.  C.  P. 
&  G.  S.  for  Abbevine  county,  S.  C,  do  certify 
that  Emma  Tlnch  attraided  as  a  material  wit- 
ness for  the  state  five  days  at  September  court. 
1897,  and  traveled  twenty  miles,  and  Is  en- 
tlded  to  two  dollars  and  fifty  cents  (¥2.00). 
W.  R,  Bullock.  Clerk. 

"  'I  certify  that  the  above  services  were  ren- 
dered. O.  W.  Buchanan,  Presiding  Judge.' 
—did  falsely  make,  forge,  and  counterfeit, 
cause  and  procure  to  be  falsely  made,  forged, 
and  counterfeited,  and  wlliln^y  act  and  assist 
In  the  false  making,  forging,  and  counterfeit- 
ing the  same,  by  then  and  there  writing,  sign- 
ing, and  forging  the  name  of  O.  W.  Budianan 
to  said  pay  certificate,  above  the  words  'Pre- 
siding Judge.'  with  intent  to  defraud  Frank 
Nlckles  and  Abbeville  county,  against  the  form 
of  the  statute  In  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  same 
state  aforesaid. 

"And  the  Jurors  aforesaid,  upon  their  oatb 
aforesaid,  do  further  present  that  the  said  W. 
R.  Bullock  on  the  first  day  of  November  In  the 
year  of  our  lord  one  thousand  eight  hundred 
and  ninety-seven,  with  force  and  arms,  at 
.Abbeville  Cburt  House,  In  the  county  of  Abbe- 
ville and  state  aforesaid,  did  willfully  utter 
and  publish  as  true  a  certain  false,  forged,  and 
counterfeited  writing,  and  Instrument  of  writ- 
ing, commonly  called  a  'witness  pay  certifi- 
cate,' of  the  tenor  as  follows;  that  Is  to  say: 

"  "No.  443.  The  State  of  South  Carolina, 
Abbeville  Comity.  I,  W.  R.  Bullock,  0.  C.  P. 
&  G.  S.  for  Abbeville  county,  S.  O..  do  certify 
that  Emma  Tlnch  attended  as  a  material  wit- 
ness for  the  state  five  days  at  September  court, 
18!)7,  end  traveled  twenty  miles,  and  Is  en- 
titled to  two  dollars  and  fifty  cents  (^.SO). 
W.  R.  Bullock,  Clerk. 

*'  'I  certify  that  the  above  services  were  ren- 
dered.  O.  W.  Bndianan,  Presiding  Jodge.' 
—ba,  the  said  W.  R.  Bnllot^  then  and  there 
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well  knowing  the  same  to  be  foiled,  with  In-  i 
teot  to  defraud  Frank  Xlckles  and  AbbeTllle 
county,  against  the  form  of  the  statute  In  snch 
case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  same  state  aforesaid. 

"J.  A.  Mooney,  Acting  Solicitor." 

The  order  passed  by  Judge  Benet  was  as 
follows:  "A  motion  was  made  before  me  to 
quash  the  Indictment  In  the  above-stated  case 
on  several  grounds.  After  hearing  argument 
of  counsel  for  defendant,  and  of  the  solicitor 
for  the  state,  I  am  satisfied  that  the  Indict- 
ment ought  to  be  quashed,  and  the  objection 
thereto  by  way  of  demurrer  sustained,  on  the 
following  grounds:  (1)  Because  It  does  not 
appear  tliat  any  affidavit  was  filed  proving  the 
claim  of  witness  for  fees;  (2)  liecause  the  said 
certificate  set  out  In  the  Indictment  did  not 
purport  to  have  been  approved  by  the  county 
supervisor;  (S)  twcaose  It  does  not  appear  to 
have  been  any  real  or  simulated  Indorsement 
or  assignment  by  ttie  payee.  Without  tbeee 
prerequisites  the  county  ti'easurer  would  not 
have  had  any  right  to  pay  the  said  certificate. 
It  was  thnefore  Incomplete  and  void  as  n  pay 
certificate,  and  could  not  deceive  anybody.  It 
was  not  such  a  paper  or  instrument  of  writing 
as  coold  be  the  subject  of  forgery.  It  was 
necessary  to  allege  in  the  indictment  tiiat  the 
defendant  was,  at  the  time  the  certificate  wa» 
alleged  to  have  been  forged,  cleric  of  the  court, 
but  I  hold  that  this  defect  might  be  carried 
by  amendment.  It  Is  therefore  ordered  and 
adjudged  that  the  said  indictment  be  quashed, 
and  the  proceedings  dismissed,  and  that  the 
said  W.  R.  Bullocic  t>e  discharged  from  his 
recognizance,  and  be  allowed  to  go  bmce  with- 
out day,  BO  far  as  the  above-etated  dutrge  Is 
concerned.   June  17,  1898." 

Tlie  following  are  the  grounds  of  appeal: 
"(1)  Because  his  honor  erred  In  holding  that, 
*beoaase  it  does  not  appear  that  an  affidavit 
was  filed  proving  the  datm  of  tbe  witness  for 
fees,*  tlierefore  tbe  paper  alleged  to  be  forged 
was  not  such  a  paper  as  was  the  subject  of 
forgery,  and  that,  therefore,  the  indictment 
should  be  quashed,  (2)  Because  tlie  circuit 
Judge  erred  In  holding,  'because  the  said  cer- 
tificate set  out  In  the  indictment  did  not  pur> 
iwrt  to  have  been  approved  by  the  supOTvisor,* 
and  that,  therefore,  the  paper  charged  to  be  a 
forgery  was  not  the  sul^ect  of  fwgery.  (3) 
Because  the  circuit  Judge  erred  in  holding,  "be- 
cause  there  does  not  appear  to  have  been  any 
real  or  simulated  Indorsement  or  assignment 
by  the  payee,"  and  that,  therefore,  the  paper 
charged  to  be  a  forgery  was  not  such  a  paper 
as  was  the  subject  of  forgery,  aad  that  the  In- 
dictment should  therefore  be  quashed.  (4) 
Because  the  circuit  Judge  erred  in  quashing 
the  Indictment  herein,  the  said  paper  or  cer- 
tificate alleged  to  have  been  forged  being  such 
a  paper  as  was  the  subject  of  forgery.  M.  F. 
Ansel." 

The  respondent  duly  gave  notice  that  at  the 
bearing  of  the  appeal  taken  by  the  state  he 
would  ask  tbe  supreme  court  to  sustain  the  or- 
der made  by  Judge  Benet  on  the  foUowlng 


grounds:  "(1)  Because  at  the  time  the  act  to 
define  and  punish  the  crime  of  forgery  was 
passed  no  sudi  certificate  as  that  set  out  In 
the  indictment  had  been  provided  for  l<y  kiw. 
and  therefore  the  said  act  defining  and  pnnish- 
Ing  forgery  could  not  be  held  to  include  a  pa- 
per which  had  no  legal  existence  at  the  time 
of  the  passage  of  the  said  act,  but  was  pro- 
vided for  by  a  subsequent  statute.  (2)  Be- 
cause the  certificate  set  out  In  the  Indictment 
is  not  in  the  form  prescribed  by  the  statute, 
and  would  for  that  reason,  if  pr<q>erl7  signed 
and  certified,  have  been  null  and  void.  (3) 
Because  the  statute  makes  no  provision  and 
prescribes  no  form  for  a  witnesB  ticket,  and 
therefore  such  ticket  wonld  be  null  and  void, 
even  if  properly  signed.  (4)  Because  tbe  court 
of  general  sessions  has  not  Judsdiction  to  try 
a  criminal  case,  especially  one  like  that  before 
the  court,  unless  the  proceeding  has  been  c«d- 
menced  In  the  regular  way  by  affidavit  and 
warrant  Issued  by  a  magistrate,  unless  there 
was  some  special  reason  for  taking  a  different 
course;  and  no  such  reason  has  been  shown, 
or  even  claimed,  to  exist  In  this  case,  (oi 
Because  the  Indictment  is  fatally  defective  in 
not  alleging  that  the  defendant  was  derk  of 
the  court." 

We  wUl  first  pass  i^n  the  grounds  of 
peal  presetted  by  the  state: 

First  It  is  objected  that  the  circuit  Judge 
was  in  error  In  holding  that  the  iDdictmest 
was  faulty  because  It  did  not  appear  that  the 
witness  pay  certificate  set  out  therein  was  sap- 
ported  by  the  affidavit  of  the  witness  for 
whose  services,  as  such,  the  certificate  was  Is- 
sued. It  seems  to  us  that  the  circuit  jud^>^ 
was  In  error  In  this  holding.  It  wW  be  ad- 
mitted that  the  legialntnre  of  the  state  was  em- 
powered to  prescribe  how  the  services  of  a 
witness  In  the  court  of  general  sessions  shoidd 
be  authenticated,  and  as  to  the  mode  prescrib- 
ed (or  its  paymrait,  t>nt  It  is  contended  that  the 
langoage  used  in  the  section  of  the  law  gov- 
erning in  such  cases  should  be  aided  by  an- 
other  section  of  the  law  regarding  daltn^ 
against  the  county.  To  make  our  meaning 
dear,  we  should  state  the  saetUHU  (1  Ber.  Sr. 
1898)  as  they  read: 

"Sec.  676.  Bach  county  shall  pay:  (1)  Th- 
fees  of  the  grand  and  petit  Jurors  whUe  fn  at- 
tendance upcm  the  circuit  court.  (2>  Witness- 
es* fees  In  the  state  cases  for  actual  attend- 
ance upon  the  circuit  courts  as  provided  by 
law.  (3)  Fees  of  physicians  and  surgeons  tes- 
tifying as  experts  before  a  ontHier's  jury  or 
the  circuit  court.  (4)  Fees  of  ^rfffs  and 
clerks  of  court  as  provided  by  law.  (5>  Fees 
of  county  coroners  allowed  by  law.  (6)  Fees 
or  salaries  of  trial  Justices  and  constables.  (T) 
Tbe  compmsatlon  of  auditors,  treasurers  and 
county  supervisors  as  provided  law. 

"Sec.  677.  Tliat  the  fees  allowed  jurors,  cob- 
stahlet  and  witnesses  shall  be  paid  by  the 
treasurer  of  the  counties,  on  the  presentation 
to  them  of  certificates  signed  by  the  preeidlBK 
Judge  and  countersigned  by  Itae  cietk  at  tbe 
court,  or  be  Tecel-red  by  htan  In  ttie  pnyment 
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of  all  county  taxes  when  duly  approTed  by  the 
county  superrlsor." 

Section  678  provides  that  the  accounts  of 
corouers,  aherUFs,  and  supervisors,  and  physl- 
claji's  or  surgeon's  fees  for  post  mortems,  shall 
be  approved  by  the  county  board.  Sections 
690  and  681  provide  for  the  payment  of  the 
fees,  in  criminal  cases,  of  clerks  of  court, 
trial  justices,  and  other  officers,  which  shall 
be  approved  by  the  board  of  county  commia- 
filoners.  But  It  Is  important  to  reproduce  the 
ex;ict  langua^  of  section  691,  which  is  as  fol- 
lows: "Sec.  691.  No  account  shall  be  audited 
and  ordered  to  be  paid  by  the  county  board 
■of  commissioners  for  any  labor  performed, 
fees,  services,  disbursements,  or  any  otliec 
matter,  unless  It  shall  be  made  out  In  items 
and  acoomikauled  with  an  affidavit  attached 
th»eto,  and  made  by  the  person  or  officer 
presenting  or  claiming  the  same,  that  the  said 
items  are  correct,  and  that  the  labor,  fees, 
disbursements,  services  or  other  matter  chai^ 
ged  therein  have  been  In  fact  done,  made,  ren- 
dered or  are  due,  and  that  no  part  of  the  same 
ll.^s  been  paid  or  satisfied.    •   •  •" 

The  circuit  judge  has  held  that  notwith- 
standing the  language  of  section  677,  above 
quoted,— "the  fees  allowed  jurors,  constables 
und  witnesses  shall  be  paid  by  the  treasurer 
of  the  counties,  on  the  presentation  to  them 
of  certificates  signed  by  the  presiding  judge 
and  countnslgned  by  the  clerk  of  the  court, 
♦  *  •"'■—still,  before  the  county  treasm^r 
can  pay  such  claims  just  quoted,  such  claims 
must  be  supported  by  the  atttdavit  of  the  o£B- 
cer  or  individuals  holding  and  [wesenting  the 
same,  as  pointed  out  In  section  691,  which  we 
have  also  quoted.  As  before  stated,  we  thinit 
the  circuit  Judge  is  in  error  to  this  construc- 
tion of  the  law.  Clearly,  the  purpose  of  the 
legislature  was  to  provide  a  speedy  mode  for 
the  settlement  of  the  fees  of  jurors,  con- 
stables, and  witnesses  in  state,  cases;  and 
they  deemed  that  inasDoanch  as  the  services 
of  jurors,  constaMes.  and  witnesses  were  ren- 
dered within  the  view  of  the  presiding  judge 
and  clerk  of  court,  no  better  mode  could  be 
bad,  In  establishing  their  seir-ices,  than  by 
the  certificate  of  such  presiding  Judge,  counter- 
digued  by  the  clerk  of  court,  under  the  acts 
passed  by  the  legislature  from  time  to  time 
In  providing  for  a  speedy  settlement  of  the 
services  of  jurors  and  witnesses,  bo  that  those 
persons  might  not  be  subjected  to  any  delay 
in  receiving  their  compensation  for  such  en- 
forced services  rendered  by  them  to  the  state. 
In.  addition  to  all  these  views  of  this  act,  it 
seems  to  us  that  the  legislature  has  nc^^atived 
the  view  of  the  circuit  judge  by  other  ac- 
tions. We  have  reproduced  the  section  pre> 
ceding  677,  to  wit,  section  676,  which  Miuraer- 
ates  certain  services  and  offices  each  county 
shall  pay;  and  It  will  be  seen  that  the  sections 
aticceedlng  section  677  provide  specifically  for 
the  approval  of  the  <daima  of  each  and  every 
one  of  these,  except  jurors,  constables,  and 
witnesses  in  state  cases,  by  the  county  board 
of  commlsiloiien. 


The  second  ground  of  appeal  alleges  error 
in  the  order  of  the  circnlt  judge  because  be 
held  that  the  witness  pay  certlUcate  was  not 
approved  by  the  county  aupen-isor  of  Abbey- 
vllle  county.   This  conclusion  of  the  judge  Is, 
no  doubt,  based  upon  the  last  provision  of  sec- 
tion 677.    The  section,  as  a  whole,  reads  thus: 
"Sea  677.  That  the  fees  allowed  jurors,  con- 
stables and  witnesses  shall  be  paid  by  the 
I  troasuror  of  the  counties,  on  the  presentation 
!  to  them  of  certificates  ^gned  by  the  presiding 
i  judge  and  countersigned  by  the  derk  of  the 
j  court,  or  be  received  by  him  In  the  payment 
I  of  all  county  taxes  when  duly  approved  by 
I  the  county  supervisor."   We  diink  the  true 
I  view  of  this  section  is  this:  That  jurors,  con- 
!  Btablee,  and  witnesses  may  receive  the  cash 
I  In  p^ment  of  their  respecUre  claims,  or  that 
I  they  may  use  such  claims  In  tbe  payment  by 
I  them  of  taxes  due  by  them  to  the  county.  If 
I  they  desire  the  cash  from  the  county  treas- 
ttrer,  they  must  have  their  claims  certified  to 
tbe  presiding  judge,  with  the  derk  of  oourt 
countersigning  the  same.    If  they  desire  to 
pay  their  county  taxes  with  such  cialms,  it  Is 
provided  the  county  supervisor  shall  apin-ove 
the  same-   While,  of  course,  any  legislative 
construction  of  this  section  may  not  be  con- 
clusive of  this  matter,  yet  it  ought  to  have 
some  bearing  i^»oa  the  matter.    We  find  in 
22  St.  at  Large,  pp.  737,  738,  an  act  amending 
section  693,  1  Rev.  Bt.  1893,  which  provMes 
that  all  claims  not  presented  In  five  years  sball 
be  barred,  and  in  so  providing  this  language 
Is  used:   "And  no  claim  audited  and  allowed 
by  the  connty  board  of  commissioners  or  derk 
of  the  court  fov  fees  of  witnesses  and  jurors 
shall  be  paid  by  connty  treasurer  unJeas  the 
same  Is  presented  to  blm  for  payment  In  Ave 
years,"  etc.   This  act  waa  approved  2l8t  day 
of  February,  189S.   The  respondent,  in  this 
connection,   suggests  that  the  construction 
!  should  not  be  Influenced  by  the  ptisetuation 
I  mark   of   the  comma   which  precedes  the 
words,  "or  to  be  received  by  Mm  In  the  pay- 
ment of  nil  county  taxes  when  duly  approved 
by  the  county  supervisor."   While  we  lay  no 
stress  Qpon  the  punctuation  In  question,  it  is 
a  fact  that  It  occurs  In  the  section,  and,  in  oair 
j  view  Is  properly  there. 

I     The  third  exception  of  appellant  suggests 
error  in  the  circuit  judge  In  holding  that  be- 
!  canee  there  does  not  appear  to  have  been  any 
:  real  or  simulated  indorsement  or  assignment 
I  of  the  payee  of  the  witness  certificate  set  out 
i  in  tbe  Indictment,  the  paper  alleged  to  have 
i  been  forged  was  not  the  subject  of  forgery. 
I  By  recurring  to  the  statutes  adopted  in  this 
state  In  the  years  1736-37  (3  St.  at  Large,  p. 
468),  1801  (5  St.  at  Large,  p.  397),  and  1845 
(11  St  at  Large,  p.  306>.  It  will  be  found 
'  that  the  last  act  was  simplified  by  adopting 
i  language   In   defining  forgery   which  was 
'  broad  and  comprehensive  enough  to  include 
any  species  of  foigery,  without  repeating  the 
j  many  classes  enumerated  In  the  first  and  sec- 
ond of  said  acts.   When  the  laws  of  the  state 
<  were  codified  la  the  yean  1872.  1882,  and 
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18^,  the  phraseology  of  tlie  act  of  year  1745 
was  retained.  So  that  now,  in  this  state,  the 
crime  of  forgery,  so  far  as  the  statute  law  is 
Involved,  may  be  stated  in  this  language: 
"Whoever  shall  be  convicted  of  falsely  mak- 
ing, forging  or  counterfeiting,  or  causing  or 
procuring  to  be  falsely  made,  forged  or  coun- 
terfeited, or  of  willingly  acting  or  assisting 
in  the  false  making,  forging  or  counterfeit- 
ing of  any  writing  or  any  inBtrument  of  writ- 
ing, or  of  uttering  or  publishing  as  true  any 
false,  forged  or  counterfeited  writing  or  In- 
strument of  writing,  or  of  falsely  making, 
forging  or  counterfeiting,  altering,  changing, 
defacing  or  erasing,  or  causing  or  procuring 
to  be  falsely  made,  forged,  counterfeited,  al- 
tered, changed,  defaced  or  erased,  any  record 
or  plat  of  land,  or  of  willingly  acting  or  as- 
sisting in  any  of  the  premises,  with  an  in- 
tention to  defraud  any  person,  shall  be  guilty 
of  foi^ery.  •  •  *••  2  Rev.  St  1893,  p. 
362.  i  295.  Id.  p.  363,  S  296,  relates  to  coun- 
terfeiting coins  of  gold  or  silver,  and  need 
not  be  reproduced.  Thus,  it  Is  seeD  that  to 
falsely  make,  etc.,  a  writing,  or  paper  of 
writing,  or  to  otter  and  publish  the  same, 
With  the  intent  to  defraud  some  person.  Is 
tlie  language  In  this  statute  with  which  we 
have  to  deal  in  determining  whether  the  cir- 
cuit Judge  is  in  error  as  here  complained. 
We  have  already  set  out  in  this  opinion  the 
alleged  paper  writing,  or  writing,  commonly 
called  a  "witness  pay  certificate,"  with  the 
forgery  of  which  the  defendant  Is  charged. 
'i*he  name  of  the  payee  In  said  paper  writing 
Is  Emma  Tlnch,  but  It  is  not  alleged  In  said 
Indictment  that  said  Emma  TIncb,  either  by 
actual  or  simulated  indorsement,  assigned  or 
transferred  the  same.  It  will  be  noticed, 
also,  that  in  the  indictment  It  is  not  alleged 
that  the  defendant  forged  the  same  with  in- 
tent to  defraud  Emma  Tlnch,  but  it  is  al- 
leged that  he  forged  the  same  to  defraud 
Frank  Nicklea  and  Abbeville  county.  As  Is 
well  said  In  9  Enc.  PI.  &  Prac.  p.  5G0.  in 
speaking  of  an  Indictment  for  forgery: 
"There  are  three  essential  elements  in  the 
crime  of  forgery,  viz.:  First,  a  writing  ap- 
parently valid;  second,  a  fraudulent  Intent 
on  the  part  of  the  accused;  and,  third,  the 
fals1l7  of  the  writing,  or  the  fact  that  the 
name  signed  thereto  Is  fictitious,— all  of 
which  elements  must  be  alleged  and  proved." 
llilB  Instrument  alleged  to  have  been  forged 
is  commonly  called  a  "witness  pay  certifi- 
cate." for  such  is  the  allegation  of  fact  al- 
leged In  the  indictment,  which  allegation  of 
fact  in  the  matter  of  demurrer  must  be  ac- 
cepted as  true.  When  we  look  at  section 
Ci77,  1  Eev.  St.,  which  we  have  already  quot- 
ed, It  win  be  seen  that  the  services  of  a 
state's  witness,  so  far  as  the  fees  allowed  by 
law  therefor,  must  be  evidenced  by  the  cer- 
tificate signed  by  the  presiding  Judge,  and 
countersigned  by  the  clerk  of  the  court  This 
paper  writing,  by  Its  tenor,  shows  It  was 
signed  In  the  name  of  O.  W.  Buchanan  as 
prealdlBg  judge,  and  la  conntendgned  by  the 


defendant  aa  clerk  of  the  court.  These  facts, 
in  the  light  of  this  demurrer,  must  be  ac- 
cepted as  verities.  And,  as  we  have  herein- 
before held,  such  a  paper  writing,  when  so 
signed  by  the  presiding  Judge  and  the  cderk 
of  the  coiu*t,  imports  a  liability  on  the  part 
of  Abbeville  county  to  pay  the  sum  therein 
enumerated.  It  seems,  therefore,  that  the 
first  element  exists.  The  second  requires  a 
fraudulent  Intent  on  the  part  of  the  accused. 
The  Indictment  charges  that  the  defendant 
made  this  paper  .writing  with  a  fraudulent 
intent,  to  wit,  to  defraud  Frank  Nlckles  and 
Abbeville  county.  Chief  Justice  Rutledge, 
speaking  for  the  court  In  the  case  of  State 
7.  Washington,  1  Bay,  152,  said:  "The  only 
point  on  which  we  agree  with  the  prisonex'a 
counsel  is  that,  to  make  forgery  felony  un- 
der this  act,  it  must  be  done  with  intention 
to  defraud.  It  surely  must.  It  Is  the  es- 
sence of  the  crime."  The  indictment  char- 
ges that  the  paper  writing  was  forged,  as  It 
appears  in  the  first  cotmt;  and  in  the  second 
count  it  is  alleged  that  the  name  of  the  pre- 
siding Judge  was  forged.  It  seems  to  us  that 
the  indictment  contains  the  second  element 
Now,  as  to  the  third  element,  viz.  the  falsity 
of  the  instrument:  The  indictment  in  the 
first  count  charges  generally  that  the  paper 
writing  is  a  forgery;  but  In  the  second  count 
it  Is  specially  charged  that  it  Is  a  forgery  be- 
cause the  name  of  O.  W.  Buchanan,  as  pre- 
siding Judge,  was  forged.  "The  name  sign-'  1 
thereto  is  fictitious."  We  do  not  agree  with 
the  circuit  Judge  that  the  Instrument  of  writ- 
ing had  to  be  complete  in  all  of  Its  parts,  in 
order  to  have  made  the  defendant  liable  tn 
the  charge  of  forgery.  We  should  always 
remember,  in  considering  the  sufficiency  ot 
the  allegations  of  an  indictment  for  forgery, 
that  the  essence  of  the  alleged  crime  Is  th- 
intent  of  the  defendant  to  defraud.  It  woulil 
be  straining  after  mercy,  if  a  defendant  wIm 
bad  done  all  he  conld  to  make  an  instni 
ment  In  writing,  such  as  a  witness  pay  cer- 
tificate, appear  to  be  valid  as  a  claim  against 
Abbeville  county,  by  forging  the  name  of  th^ 
presiding  judge  thereto,  should  he  allowed 
to  defeat  an  indictment  therefor  simply  he- 
cause  all  the  steps  which  had  to  be  taken  by 
a  holder  thereof  in  order  to  perfect  the  fraud 
should  not  appear  to  be  set  forth  in  the  Id- 
dictment  The  case  of  State  v.  Jones,  1  Mc- 
Mul.  23G,  supports  this  view.  In  the  case 
cited,  Jones,  the  defendant,  offered  to  hi? 
landlord  a  check  on  the  Bank  of  Charleston 
for  $32,  signed  by  T.  Tupper,  and  payable  to 
Jones  as  bearer.  His  landlord,  Mr.  Harri- 
son, declined  to  take  it  Subsequently  tho 
check  was  found  In  the  tnmk  of  the  accused. 
On  trial  he  was  found  guilty  of  forgery,  al- 
though he  had  never  collected  the  money  on 
the  check,  or  presented  It  to  the  bank  for 
payment.  In  9  Enc.  Fl.  &  Prac,  at  p:i$r>> 
ri&i.  It  is  said:  "It  Is  not  necessary  to  state 
how  the  instrument  could  have  been  used  for 
the  purpose  of  fraud.  It  is  enough  if  It  ap- 
peals from  tha  character  of  the  InatrumeDt 
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together  with  the  provisions  of  the  statute, 
that  it  might  have  been  so  used  in  coDDec- 
tloD  with  other  facts,  real  or  simulated,  ei- 
ther then  existing,  or  with  which  It  was  to 
be  afterwards  connected."   And  in  a  note  on 
page  562  of  the  same  work  It  is  said:  "Whtju 
the  iDstrument  Is  one  shown  to  have  legal  ef- 
fect, it  is  not  necessary  that  It  should  be 
shown  to  be  a  perfect  one."   So,  too,  In  the 
tase  of  State  v.  Washington,  supra,  it  waa 
held  that  when  the  defendant  forged  a  re- 
ceipt for  certain  Interest  on  the  back  of  state 
indents,  when  in  fact  he  had  not  been  paid 
anj  such  Interest,  a  conviction  therefor  for 
forgery  should  be,  and  was,  supi)oi'ted.  The 
circuit  Judge  did  not  sustain  the  demurrer  1 
because  of  the  failure  to  allege  that  the  de-  { 
fendant  was  clerk  of  court,  because  he  said  i 
an  amendment  charging  such  fact  could 
have  remedied  the  defect.    I^est  the  state  < 
might  feel  called  upon  to  amend  the  Indict- 
ment in  this  particular  when  the  caee  goes  ' 
back,  we  will  remark  that  we  see  no  necessi- 
ty for  this  being  done.    The  iosti-ument  in  { 
Trrltiug  alleged  to  have  been  forged  Is  set  | 
out  In  the  indictment  In  words  and  figures,  ' 
and  In  this  cupy  of  the  instrument  in  ques-  : 
tion  the  name  of  the  clerk  of  the  court  ap- 
pears.  This  fact  is  not  controverted  by  the 
demurrer,  bnt,  in  addition  to  all  this,  tbe  de- 
fendant. Bullock,  Is  not  hidlcted  as  clerk  of 
court,  or  for  forging  the  name  of  such  clerk, 
and  we  see  no  reason  why  the  office  held  by 
the  defendant  staonld  be  set  forth.   The  In- 
dictment might  as  well  be  required  to  have 
set  out  In  It  any  other  office  the  defendant 
might  happen  to  hold.  , 

Having  passed  upon  the  sroimda  of  appeal 
presented  by  the  state,  we  will  now  pass 
upon  the  auggestloiis  of  the  respondent  why 
the  Jo^ment  of  the  circuit  judge  should  be 
affirmed: 

(1)  We  cannot  agree  that  because  a  pay  cer- 
tificate for  a  witness  was  not  tn  existence 
-when  the  common  law,  the  act  of  18:ii{~.17, 
the  act  of  1801,  the  act  of  184{S.  the  Kevlsed 
Statutes  of  1872,  the  Oeneral  Statutes  of 
1882,  and  the  Revised  Statutes  of  1883,  set 
forth  the  paper  writing  or  writings  of  which 
one  might  be  charged  with  forgery,  the  for- 
ging of  this  witness  pay  certificate  was  not 
In  the  contemplation  of  the  law  governing 
forgery.  The  truth  of  the  whole  matter  Is 
that  the  wisdom  of  the  l^slattve  at  tUs 
state  In  avoiding  the  enumeration  of  the  dif- 
ferent papers  which  might  be  forged,  aud  in 
using  the  words  "writings  or  paper  writ- 
ings," Is  abondantly  manifest.  These  words 
are  snfflclently  hroad  and  comprehensive  to 
cover  any  paper  wilting  or  writings. 

Gi)  The  paper  writing  In  the  Indictment  Is 
not  in  the  form  prescribed  by  the  statute 
<8o  says  the  respondent)  and  would  for  that 
reason  be  rold.  We  do  not  think  so.  Thers 
la  no  form  actually  prescribed  in  the  stat- 
utes of  the  state  for  a  witness  pay  certificate^ 
All  that  Is  required,  as  before  remarked,  is 
that  the  presldliif  judge  shall  certify  to  the 


services,  and  the  derfe  countersign  the  cw- 
tiflcate.   This  ha8>  been  done,  In  effect,  in 

this  case. 

(3)  The  paper  writing  set  out  lo  the  indict- 
ment (so  says  the  respondent)  Is  void  because 
the  statute  makes  no  provision  and  pre- 
scribes no  form;  therefore  such  ticket  would 
be  null  and  void.  We  cannot  agree  to  this 
suggestion  of  the  respondent  The  Indict- 
ment set  out  in  words  and  figures  the  paper 
writing  with  the  forgery  of  which  the  de- 
fendant (respondent)  is  charged.  It  rtfers 
to  this  pnpei'  writing  as  "commonly  called  a 
witness  pay  certificate."  This  fact  Is  admit- 
ted by  the  demurrer.  But,  above  all,  the  in- 
dictment gives  effect  to  the  provisions  of  the 
law  relating  to  and  governing  witness  pay 
certificates. 

(4)  The  respondent  suggests  that  the  court 
of  general  sessions  had  no  jurisdiction  to  try 
the  case,  because  no  warrant  and  affidavit 
appeared.  We  cannot  allow  this  suggestion 
to  have  any  weight  with  us.  The  circuit 
judge  passed  upon  no  such  question,  and  the 
"Cause  for  Appeal"  contains  no  statement  of 
facts  upon  which  to  base  it  Independently 
of  this,  however,  the  recent  case  of  State  v. 
Bowman,  43  S.  G.  108,  20  S.  E.  1010.  is  au- 
thority for  our  position.  We  have  allowed 
the  respondent  to  review  that  case,  bnt  we 
are  forced  to  conclude  that  State  v.  Bowman, 
supra,  was  correctly  decided,  and  It  is  now 
reaffirmed. 

(5)  We  hare  already  passed  upon  this  sug- 

gestlou. 

It  is  the  judgment  of  this  court  that  tho 
judgment  of  the  circuit  court  quashing  the 
indictment  heroin  be  reversed,  and  that  th^ 
action  be  remanded  to  the  circuit  court  for 
triaL 


McGAIIAX  et  aL  T.  LOCKETT  et  ai. 
(Supreme  Court  of  South  (jsrolina.   March  11, 
1899.) 

Ikburasob  PoLior— Assign mbkt  or  Faocaaiu— 

DuAFTS  ON  AssiQXRK— Revocation. 
Where  a  debtor  assigned  to  a  creditor  his 
insurance  under  a  fire  policy,  in  trust  to  pay 
his  debt  and  to  hold  the  balance  subject  to  nis 
order,  orders  made  in  good  faith  and  for  value 
are  binding,  though  they  are  not  accepted,  and 
are  countermanded  before  the  Insurance  is  re- 
ceived. 

Appeal  from  common  pleas  circuit  court  of 
Charleston  county;  O.  W.  Buchanan,  Judge. 

Action  of  Interpleader  by  T.  E.  McGahan  A 
Co.  against  Lockett,  Vaughan  &  Co.  and  oth- 
ers. A  demurrer  to  the  answer  of  defendant 
J.  O.  Griffin  was  overruled,  and  the  other  de- 
fendants appeal.  Beversed. 

Smythe,  Lee  &  Frost  Bnlst  *  Bnlst  and 
Mordecal  &  Gadsden,  for  appellants.  Bates 
A  Slmms,  for  respondent  J.  O.  Orlffln. 

POPE,  3.  There  is  a  single  question  pre- 
sented by  this  mipeal:  Was  the  drcuit  judge 
In  error  in  oTerrullng  tiie  demurrer  of  def«id- 
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anti  to  the  Answer  of  tbelr  co-defendant  J. 
O,  Orifllu  because  It  flUled  to  state  facts  suf- 
ficient to  afflstitiite  a  defense?  To  apprehend 
Oie  eonteutloD  a  IvM  recital  of  Ibe  facta  set 
qp  In  the  pleadings  will  be  neeesaurr.  The 
coBi4>laliit  set  fortli,  substautlallT,  that  one  J. 
O.  Orlffln  bad  a  policy  for  |2,400  on  bis  stock 
of  (oods  at  triniar,  S.  C,  wblcb  were  de- 
stroyed by  fire,  and,  being  Indited  to  tbe 
Ann  of  T.  B.  McGaban  A  Co.  fOr  $724.77.  be 
assigned  snch  policy  to  said  firm  upon  tbe 
trast  that  the  proceeds  of  said  policy  sboald 
be  aiqriledv  first,  to  the  payment  of  said  sum 
of  9721.77,  and  the  balance  thereof  ahonld 
be  held  by  saM  UcGehan  &  Co.  subject  to 
tbe  ord»  of  said  Grtffln;  that  there  remained 
In  fike  hands  ot  McGaban  *  Ooi.,  of  said  pro- 
ceeds, after  tbe  payment  of  their  debt,  the  ' 
sum  of  91,476.2S;  that  the  said  J.  O.  GrlflSn 
drew  cMtlers  In  writing  on  said  McGaban  4e 
Go.,  to  be  paid  out  of  said  proceeds  of  tbe 
liuumnee  policy  when  etdlected,  In  taror  of 
Locltett,  Vangban  &  Co.,  A.  IHirllcb  Bro., 
M.  Drake  &  Son,  Edmund  T.  Brown  Compa- 
ny, Brown-Brans  Company,  F.  W.  Wagoner 
A  Co.,  Drake-InueHhGi'een  Shoe  Company, 
and  ICarsbaU,  Wescoat  A  Co^;  that  these 
ocders  wore  each  presented  to  McGaban  & 
Go.,  bat  wow  not  accepted  by  them  In  writ- 
ing; that  subseqnent  to  Inaklng  tiie  afore- 
said fiattta  or  ordors,  and  before  McGaban  ! 
&  Co.  had  e(^ected  the  proceeds  of  tbe  flrs  i 
Insurance  policy,  the  said  3.  O.  GrltKn  coun-  I 
termanded  the  payment  of  said  drafts,  and  no- 
tified McGaban  &  Co.  not  to  pay  the  same: 
that  llie  parties  who  held  the  aforesaid  drafts 
drawn  by  J.  O.  OrlSln  on  McGaban  &  Co.  be> 
gan  action  against  said  HcGaban  &  Co.  to 
collect  tbeir  reqiectlre  drafts  drawn  by  J. 
O.  GrltBn;  that  McGaban  &  Co.,  as  irialntlflk. 
now  bring  this  action  against  said  J.  O.  Grif- 
fin and  all  of  the  bolders  of  drafts  drawn  by 
J.  O.  Grlffln  upon  said  McGaban  &  Co.,  as 
defendants,  to  restnln  their  actions  against  ' 
said  McGtaban  ft  Co.,  and  tiiat  tbe  defradants  ! 
be  required  to  Interplead  together  concerning  I 
their  re  spec  tire  claims  to  said  $1,475.28;  and  ' 
that  some  party  be  appointed  to  hold  said  , 
fund  pending  such  litigation.   The  answers  of  ; 
the  defendants  except  Grltfln  set  up  their 
claims  as  bona  fide  holders  for  value  of  their 
respective  drafts.  Tbe  defendant  J.  O.  Grlf-  ; 
fin  answered  as  follows:   "First,  that  he  ad-  I 
mlts  the  allegations  set  forth  and  contained 
in  the  complaint,  but  all^s  that  he  Is  en- 
tifled  to  the  said  som  of  $1,475.2».  and  that 
the  plalDtlft  should  have  paid  the  same  ov»- 
to  falm  when  tbe  same  war  demandrd:  the  ' 
said  orders  or  drafts  having  never  been  ac- 
cepted, and  having  been  countermanded  befora  . 
the  said  fund  came  Into  the  hands  ot  the  , 
plaintiffs"  (McGaban  ft  Co.).   The  following 
Is  a  copy  of  the  draft  drawn  by  J.  O.  Grifflu 
npon  McGahan  ft  Co.  In  favor  of  Lockett, 
Vaughan  ft  Co.  (the  other  drafts  are  similar 
In  form):   "$109.84.   Uhnar,  S.  C,  January 
23,  1897.   Messrs.  T.  R.  HcGafaan  ft  Co., 
Ghadeston,  &  a:  Please  pay  to  Meawi. 


Lockett,  Vaugban  ft  Co.,  of  Wbiston,  N.  C. 
one  hundred  and  nllie*Vioo  doDars,  out  of 
my  Insurance  policy  that  la  assigned  to  you. 
J.  O.  Orlffln."  Judge  Buchanan,  who  heard 
the  demurror  on  the  2ftth  Ajnll,  18BS,  passed 
a  short  ordw,  dlMOlsslBg  and  overruling  the 
demurrer,  without  aaslgning  any  reasons 
therefor.  No  other  questions  are  Involved  In 
this  ap{>eal  except  the  appeal  from  said  order 
overriding  tin  demurrer.  The  following  are 
tbe  grounda  of  appeal:  **(1)  Because  It  is 
respectfully  submitted  tiiat  bis  honor  wred 
In  not  holding  that  the  drafts  referr^  to  In 
tbe  pleading  were  valid  asslgnmnita  of  the 
fund  In  question,  and  could  not  have  been  re- 
celled  or  countnmanded  by  the  defeadaBt  J. 
O.  Grifiln  without  good  oiuse,  wbich  cause 
Hhould  have  been  alleged  In  the  answer,  so  as 
to  be  duly  proved  In  tbe  com.  Because 
his  honor  erred  In  not  sustaining  ttie  demur- 
rer to  the  answer  of  J.  O.  Orlffln,  in  tha,t  audi 
unswa  AUled  to  show  any  right  In  said  GrUBn 
to  countermand  or  recall  the  said  drafts.''  We 
tiilnk  the  grounds  of  appeal  are  well  taken. 
The  principles  set  forth  hi  the  cases  of  Fo- 
gartlea  v.  Bank,  12  Btch.  Law,  SIS,  Simmons 
Hardware  Co.  v.  Bank  of  Greenwood,  41  8. 
a  177,  19  a  E.  502.  and  Enobelocb  v.  Bank. 
43  S.  a  24%  21  8.  B.  13,  are  practically  de- 
^ve  of  tills  question.  When  the  respondent. 
J.  O.  Orlffln,  placed  In  the  bands  ot  McGaban 
&  Co.  this  sum  of  fl.47B.23,  to  be  paid  out  by 
them  on  his  otAex,  and  he  gave  drafts  to  his 
co-defendants  upon  said  McGaban  ft  Co..  to 
be  paid  out  of  this  fund  of  11.473.23,  which 
was  the  proceeds  In  their  hands  of  his  Insur- 
ance policy,  it  was  beyond  hla  power,  «cep; 
for  fraud,  or  want  of  value,  or  similar  grounds, 
to  prevent  tbe  bolders  for  value  of  bis  drafis 
i-ecovering  the  same  from  McGaban  &  Co. 
It  was  Just  the  same  as  If  J.  O.  Grlffln  had 
deposited  to  bis  own  credit  the  sum  of  $1.- 
476.23  in  some  bank,  ajoA  had  given  his  cn- 
defendants  checks  npon  said  bank.  As  was 
said  by  Mr.  Justice  Johnson  In  tbe  case  of 
Fogarties  v.  Bank,  supra:  "This  case  [Wea- 
ton  V.  Barker,  12  Johns.  2701  stands  upon  a 
principle  that,  when  fully  understood  and  ap- 
preciated. Is  sufficient  for  tbe  case  hffnrc  us; 
and  It  Is  this:  that  wh«i  one.  In  considcrnrfnn 
of  money  to  come  Into  his  bands,  promi«:t>>: 
to  disburse  tiiat  money  as  he  shall  be  ordere<l 
by  him  from  whom  he  receives  K  ho  Uiereh^ 
Creates  a  contract  negotiable  In  Its  very  oa- 
tnre,  whI<A  puts  him  in  privity  wltti  whom- 
soever In  the  world  he  may  be  ordered  to 
make  payment  to,  so  that  the  promise  la,  ac- 
cording to  the  law  merchant,  made  to 
person,  aod  lie  Is  bound  by  his  promises  to 
pay  him."  The  quotation  from  the  oplnlno 
In  tbe  case  of  Weston  v.  Barker,  snpra.  ai> 
found  cm  page  529  of  Fogartlea  v.  Bank,  su- 
pra, is  squarely  to  the  same  effect.  Tbe  an- 
swer demurred  to  because  the  facts  alleged 
therein  are  not  suffident  to  constitute  a  de- 
foise  sets  up  no  reason  why  J.  O.  Griffin  de- 
nied an}'  legal  effect  to  tbe  drafts  drswn  by 
him  In  favor  of  hia  co-defettdftnts  on  Mc- 
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Gahan  &  Co.  to  b«  palA  ont  of  tbe  fund  n- 
allied  from  hl»  Insurance  policy  wblch  he  had 
assigned  to  said  McOahao  &  Co.,  exoept  that 
snch  drafts  had  not  been  accepted  In  writing 
by  said  McGahan  &  Co.  before  he  notifled 
ttaem  not  to  pay.  Tbe  drawee,  In  his  answer, 
does  Dot  deny  he  drew  the  drafts  for  value, 
bat  simply  because  he  has  changed  his  mind 
tbe  fond  must  not  be  paid  to  the  holders  of 
his  drafts.  The  momrat  the  holders  ot  these 
drafts  notifled  McOahon  &  Co.  of  their  drafts, 
it  was  in  law  an  appropriation  by  J.  O.  Griffin 
of  BO  much  of  the  money  of  his  in  the  hands, 
or  to  come  into  the  hands,  of  T.  H.  McOahan 
&  Go.  as  would  be  necessary  to  pay  each 
drafts.  The  elrcnlt  Jndge  was  in  error.  It 
is  tbe  Judgment  of  this  court  that  the  jodfc- 
ment  of  the  circuit  conrt  be  reTersed,  and 
That  the  action  be  remanded  to  the  circuit 
court  with  directions  to  sustain  said  demur- 
rer to  the  answer  of  J.  O.  GrUBu. 


SLOAN  et  al.  t.  PELZSR  et  al. 
(Saprenxe  Goort  of  South  Carolina.    March  7, 
1899.) 

Contracts— Co -tsiDBRATi OS— Equitabls  Isbuss— 
Mi9T*Kc—T«iAL—jDRy—EviDBSCs— Nonsuit— 
■W1TSES8EB  — Bbtoppbl— Attohsbt  and  Cli- 
■ST— Appeal— Di8CRBTios—ExcBFnoS9—HARM- 
I.BSS  Error. 

1.  Defendant  denied  that  a  contract  sued  on 
was  the  agreement  entered  into,  and  alleged 
that  the  oral  agreement  was  reduced  to  writ- 
ing in  hia  absence,  and  that  be  signed  it  with- 
out reading,  on  tbe  faith  and  assurance  that  it 
rorrectly  embodied  the  agreement  readied. 
field,  that  tbla  did  not  raise  an  equitable  issue 
triable  by  the  court. 

2.  PermittiDg  a  witness  to  be  aslced.  to  test 
his  memory,  whether  he  had  not  signed  a  bond 
in  another  suit  and  tben  denied  it  was  not  an 
abuse  of  the  court's  discretion;  the  motive  of 
the  witness  not  being  impugned. 

3.  Where  one  party  is  put  on  the  stand  as  a 
witness  for  the  other,  be  may  be  questioned  as 
to  any  material  issue  in  the  case. 

4.  Where  a  witness,  having  testified  that  he 
had  wired  his  firm's  attorney  at  defendant's 
request  and  on  the  firm's  authority,  was  asked 
tbe  terms  of  the  telegram  defendant  had  asked 
him  to  send,  it  was  proper  for  him,  by  refer- 
?nce  to  the  telegram,  to  refresh  his  memory 
as  to  its  contents,  though  the  telegram  itself 
ivas  not  admitted. 

5.  To  prove  that  a  party  to  a  contract  knew 
ts  contents  and  was  bound  by  it,  evidence 
gvas  competent  that  several  months  after  its 
execution  he  directed  a  telegram  to  the  other 
>arty,  to  the  effect  that  it  bound  himself  and 
he  others  who  signed  it  to  make  good  the  ac- 
■ount  referred  to  therein. 

6.  Owing  to  a  contention  as  to  whether  a 
rlalm  was  secured  by  a  contract,  one  of  the 
larties  refused  to  assign,  according  to  its 
crms,  a  bid  made  by  him  in  pursuance  of  it, 
»ut  finally  assigned  the  bid  on  the  assurance 
•f  tbe  other  party  that  he  would  make  good 
he  claim,  add,  that  the  latter  became  es- 
om>ed  to  dispute  the  claim. 

7.  "Where  an  attorney,  refusing  to  assign  cer- 
ain  bids  because  a  contract  to  secure  his  di- 
nts' claim  had  not  been  carried  out  with- 
.rew  his  refusal  on  receipt  of  a  telegram  from 
Lis  clients,  his  testimony  that  he  assigned  the 
4ds  because  he  was  informed  by  his  clients 
bat  tber  satisfied  was  not  incompetent* 


as  relating  to  transactions  between  attorney 
and  client. 

8.  An  exception  that  the  conrt  erred  In  hold- 
ing that  there  was  any  competent  evidence  that 
a  contract  alleged  in  the  complaint  existed  is 

too  general. 

9.  Error  in  excluding  a  letter  was  harmless, 

where  the  witness  testified  to  Its  contents. 

10.  Permitting  a  witness  to  return  and  re- 
Iterate  his  former  testimony  after  hearing  It 
contradicted  is  within  the  court's  discretion. 

11.  Exceptions  assailing  the  reasons  given  by 
the  court  for  a  ruling  will  not  be  considered, 
the  question  on  review  being  whether  tbe  rul- 
ing WBS  correct 

12.  Under  rule  18  of  the  circuit  court  re- 
quiring the  grounds  for  nonsuit  to  be  stated  In 
'  the  motion  tnerefor,  grounds  not  so  stated  will 
not  be  considered. 

13.  A  groond  of  nonaidt,  that  the  "written  in* 
strument  sued  on"  imposes  no  obligatidn  on  de- 
fendant to  make  good  plalntlfTs  claim.  Is  not 
tenable,  where  the  action  was  also  based  on  an 
additional  parol  agreement  supplementing  the 
written  aKreement.  and  there  was  some  testi- 
mony tending  to  show  the  obligation. 

14.  Where  parties  about  to  buy  In  parcels  of 
land  at  judicial  sale  were  anxious  that  the  ag- 
gregate should  not  exceed  a  certain  som,  and  a 
lienor's  attorney  insisted  that  one  tract  should 
realize  sufflcieut  to  pay  hia  client's  lien,  there 
was  sufficient  consideration  for  a  contract  by 
the  purchasers  to  guaranty  the  lienor's  deficien- 
cy If  he  should  agree  to  the  amount  to  be  bid. 

15.  The  rule  that  the  construction  of  a  writ- 
ing is  for  the  court  was  not  violated  where  the 
conrt  charged  that  the  jnry  was  to  determine 
from  the  evidence  showing  the  parol  portion 
of  the  contract  what  its  additional  terms  were. 

10.  Where  the  ouestion  whether  parties  to  a 
contract  bound  themselves  jointly  or  severally 
could  be  ascertained  only  from  the  parol  portion 
of  the  contract  It  was  for  the  jury. 

17.  Where  two  or  more  jointly  contract  with 
another,  a  mistake  of  one  of  them  does  not  re- 
lieve any  of  the  joint  cwtractors,  as  against 
the  other  party,  from  performance,  the  ele- 
ment of  mutuality  being  wanting. 

18.  While  the  unwritten  part  of  a  contract 
only  partly  in  writing  may  be  proved  by  parol, 
It  cannot  thus  be  shown  that  the  real  contract 
was  different  from  the  written  portion,  except 
Id  a  suit  to  rescind. 

19.  Exceptions  to  requested  instructions  by 
number,  not  showlns  what  the  instructions 
were,  do  not  bring  them  before  the  court  for 
consideration. 

20.  Where  one  negligently  or  inadvertently 
signed  a  contract  without  roadinK  it,  and  the 
other  party  thereto  released  security  on  the 
strcnigth  of  tti  thi  former  is  estoKMd  to  aVail 
himself  of  a  mistske  as  to  Its  terms. 

21.  Refusal  to  charge  requests  will  not  be  re- 
viewed where  the  "case"  fails  to  show  that 
they  were  sobmltted  to  tbe  trial  court  as  set  out 
in  the  exceptions. 

22.  A  findmg  that  co-obligors  were  never  lia- 
ble on  the  obligation  is  not  a  "release"  there- 
from discharging  the  other  obligors. 

2^.  Where  neither  the  "case"  nor  exceptions 
show  that  a  motion  non  obstante  veredicto  was 
made,  such  a  judgment  cannot  be  glinted  on 
appeal. 

Appeal  from  common  pleas  circuit  court  of 
York  county;  J.  G.  Klngh,  Judge. 

Action  by  J.  B.  E.  Sloan  &  Son  against  F. 
J.  Pelzer,  W.  A.  Courtenay,  and  others. 
There  was  a  judgment  for  plafnfUTs,  and  de- 
fendant Courtenay  appeals.  Affirmed. 

The  following  is  the  answer  of  tbe  defend- 
ant William  A.  Courtenay: 

"The  defendant  William  A.  Courtenay,  an- 
awering  the  comptalnt  bneln,      Le  Ri^  F. 
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YoumaDB,  his  attorner.  alleges:  (1)  Tbat  be 
denlPB  tbat,  under  the  decrees  mentioned  In 
tlie  second  iiarograph  of  the  complaint,  the 
plaintiffs  bad  tbe  Hen  tbereio  alleged.  (2) 
That  he  did  sign  for  bimself  and  F.  J.  Pelzer 
a  written  paper  on  July  5,  1892.  but  that  he 
did  so  under  tbe  following  circumstances: 
That  he,  for  bimself  and  said  Pelzer,  agreed 
verbally  with  C.  E.  Spencer,  bis  co-defendants, 
and  others  Interested,  tbat  the  said  Spencer 
should  bid  off  for  the  defendants  tbe  tracts  to 
be  sold  under  said  decrees,  for  $30,000,  and 
assign  this  bid  under  their  direction;  that 
after  discussion  as  to  what  valuatiou  should, 
In  said  bid,  be  tixcd  on  tbe  several  tracts  (a 
matter  In  which  he  and  Pelzer  were  not  In- 
terested, provided  the  aggregate  valuations 
did  not  exceed  f30,000),  it  was  agreed  that 
Henrietta  C.  Davie  was  to  take  the  Home 
tract  at  $3,500;  that,  as  to  the  valuation  to 
be  fixed  in  said  bid  as  to  the  Water-Power 
tract,  said  Spencer,  after  making  some  cal- 
culations as  to  the  amount  which  would  pro- 
tect tbe  claims  of  his  clients,  the  plaintiffs, 
for  whom  he  acted,  said  tbat  $13,500,  more  or 
less,  would  protect  tbem;  that,  upon  this, 
defendant  objecting  to  this  Indeflulteness  of 
amount,  and  Insisting  that  It  should  be  made 
-definite,  said  Spencer  said  that  this  sum  would 
l>e  In  $100  of  tbe  exact  amount  of  the  plain- 
tiffs' claim,  and  tbat  this  valuation  was  as- 
sented to:  that  said  Spencer  was  to  put  this 
agreement  in  writing,  at  which  time  defend- 
ant was  called  away;  that  upon  his  return, 
being  called  upon  by  said  Spencer  to  sign  this 
Agreement  in  writing,  this  defendant  express- 
ed his  dislike  to  signing  tbe  paper  without 
reading  if,  but  never  doubting  that  tbe  writ- 
ten paper  was  the  said  agreement  put  in  writ- 
ing, and  on  tbe  faith,  confidence,  and  assur- 
ance tbat  it  was,  which  he  had  every  reason 
to  believe,  and  no  reason  whatever  to  doubt, 
and  being  In  great  haste  to  catch  the  railroad 
train,  which  was  about  to  leave,  he  did  sign 
for  himself  and  said  Pelzer  tbe  said  paper 
■so  presented  to  him  by  tbe  said  Siicncer,  who 
4tt  tbe  same  time  assured  him  that  he  (Spen- 
cer) would  send  a  copy  of  said  paper  to  him- 
self and  said  Pelzer.  each,  to  Charleston  by 
the  first  mail  (3)  Tbat  he  never  would  have 
signed  said  paper,  but  on  the  faith,  confi- 
dence, and  assurance  that  what  it  contained 
was  the  said  verbal  agreement,  and  tbat  he 
never  intended  to  enter  Into  any  such  agree- 
ment as  the  paper  he  signed  Is  alleged  to  l>e, 
or  to  sign  any  paper  such  as  the  paper  be 
signed  is  alleged  to  be,  or  having  tbe  effect 
such  paper  Is  alleged  to  have.  (4)  This  de- 
fendant denies  that  he  and  his  co-defendants 
signed  any  paper  by  which  they  obligated 
themselves  to  make  good  the  claims  of  plain- 
tiffs set  forth  In  the  complaint,  and  denies 
that  they  were  the  parties  to  make  said  claims 
good,  and  demands  production  of  tbe  said 
paper.  (5)  Tbat  this  defendant  never  heard 
at  tbe  time  anything  of  aD.r  claim  of  Jones 
and  Robertson  being  assigned  to  plaintiffs, 
frbicb  they  were  to  make  good,  or,  Indeed,  of 


any  such  claim  at  all,— the  same  not  taarlDg 

even  been  mentioned  In  his  hearing,— and  Bint 
heard  of  it  and  plaintiffs'  claim  in  suit  long 
afterwards,  from  said  Spencer,  to  bis  great 
surprise.  (6)  Tbat  he  denies  ever  having  in- 
curred any  liability  in  connection  with  saM 
sale,  save  as  he  has  heretofore  set  out,  and 
alleges  that  be  has  fully  discharged  tbe  same, 
and,  from  the  time  of  being  first  informed  of 
the  liability  alleged,  has  always  repudiated 
it  (7)  This  defendant  does  not  know  what 
may  have  taken  place  l>etween  the  other  par- 
ties In  Interest  In  the  premises  during  bis  ab- 
sence atKive  meutioned,  but  deoies  that  he 
ever  agreed,  verbail.v  or  In  writing,  to  m;ikp 
good  tbe  claims  of  plaintiffs,— an  a^eemeat 
which  be  avers  would  t>c  entirely  InconsUt^at 
with  the  verbal  agreement  made,  which  has 
been  carried  into  execution,  and  would,  be- 
sides, be  void  for  want  of  any  consideration 
moving  to  him.  Wherefore  this  defendant  de- 
mands that  the  complaint  be  dismissed,  at 
least  as  to  him.  Le  Roy  F.  Youmaus.  At- 
torney for  W.  A.  Courtenay." 
The  following  Is  the  Judge's  charge: 
"Mr.  Foreman  and  Gentlemen  of  the  Jury: 
This  is  an  action  1>y  .1.  B.  E.  ^oao  &  Sod 
against  Francis  J.  Pelzer.  William  A.  Courte- 
nay. John  R.  London,  Thomas  C.  Hobertson. 
and  Allen  Jones,  In  which  tbe  plaintiffs  seek 
to  recover  from  these  defendants  an  amount 
of  money  which  they  allege  is  due  to  them 
upon  a  contract  which  they  also  allege  tbst 
these  defendants  entered  Into,  whereby  they 
bound  themselves  to  pay  a  sum  of  money  to 
the  plaintiffs.  Tbe  defendants  all  admit  that 
they  did  sign  some  paper.  The  three  defend- 
ants, answering  in  one  answer  (Messrs  Ixm- 
don,  Robertson,  and  Jones),  say.-^the  pur- 
port of  which  they  don't  attempt  to  set  forth 
in  their  answer,— but  they  claim  that  they 
have  paid  all  the  liability  wbicb  accrued  to 
them  upon  such  paper,  upon  such  agreement. 
Tbe  defendant  William  A.  Courtenay  also  an- 
swers, and  admits  tbat  he,  for  himself  and 
Mr.  Pelzer,  entered  into  an  agreement;  anJ 
he  alleges  tbat  he  1ms  paid  so  much  liafailitF 
as  has  been  brought  upon  him  lu  consequent^ 
of  his  signing  that  paper  for  himself  and  bis 
co-defendant  Pelzer.  He  furthermore  alleges 
tbat  tbe  agreement  which  Is  set  forth  in  the 
complaint,  and  which  the  plaintiffs  Insist  up- 
on. Is  not  the  agreement  which  be  entered 
into,  and,  if  the  writing  which  was  signed 
represents  the  contract  as  relied  upon  by  the 
plfllntlfTs.  that  be  is  not  bonnd  by  that  writ- 
ing, because  of  his  having  signed  ft  imder 
a  misapprehension  as  to  the  facts. — as  to 
the  contents  of  the  inslrumeiit.  Now.  the 
matter  Is  principally  one  for  you  to  deter- 
raine,~flr8t  of  all,  whether  there  was  a  eon- 
tract  between  the  plaintiffs  and  the  defend- 
ants, and.  If  so,  what  were  the  terms  of  tbe 
contract,  and  whether  or  not  those  terms 
have  been  complied  with.  The  evidence  of 
tbe  contract  Is  partly  a  written  instrument, 
which  is  produced,  and  which,  it  is  claimed. 
Is  not  the  complete  contract,  aod  partly  oral 
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testimoD^  given  In  conrt,  and  from  which  the 
^ry  Is  expected,  and  from  which  It  is  your 
duty,  to  supply  such  parts  of  the  contract  as 
do  not  appear  In  the  written  Instrument. 
The  plalntlCts,  In  announcing  their  position 
through  their  counsel,  claim  that  the  written 
Instrument  contains  the  entire  contract,  ex- 
cept as  to  the  amount— the  sum  of  money— 
which  they  claim  these  parties  agreed  to 
pay.  I  think  that,  Mr.  Hart,  is  the  position 
which  was  taken  hy  the  plaintiffs.  I  would 
be  glad  to  be  corrected,  if  I  am  stating  Incor- 
rectly the  position  of  the  pIolntlfTs. 

'"Mr.  Hart:  We  rely  more  especially  on 
the  contract  as  stated  In  the  complaint  We 
find  from  Mr.  Wilson's  argument,  for  ex- 
ample, that  be  claims  that  that  contract 
doesn't  say  bow  they  would  be  bound.—jolnt- 
ly  or  otherwise,— and  we  may  have  to  go  to 
the  testimony  for  that.  We  rely  on  the  con- 
tract as  set  up  in  the  complaint,  and  such 
proof  as  we  have  offered  to  establish  It 

"The  Court  (continuing):  The  contract  Is 
set  up  In  the  complaint,  Mr.  Foreman  and 
gentlemen  of  the  Jury.  After  reciting  the 
considerations  which  moved  the  plaintiffs 
bere,  on  the  one  part,  which  was  that  their 
claim  against  the  real  estate  to  be  sold  at 
that  time  be  made  fully  good,  and,  on  the 
part  of  the  other  parties  to  this  suit.  In  or- 
der that  they  might  purchase  the  Water- 
Power  tract  at  a  price  which  they  consider- 
ed its  value,  and  not  beyond  its  value,  It 
goes  on  to  recite  so  much  of  this  written  In- 
strument as  the  plaintiffs  claim  constitutes  a 
part  of  the  contract  upon  which  this  suit  Is 
brought,  which  Is  that  the  bid  upon  this 
property  was  to  be  taken  in  the  name  of  Mr. 
Spencer,  and  held  by  him,  and  assigned  by 
him,  under  the  direction  of  these  five  defend- 
ants, subject  to  the  right  of  these  plaintiffs, 
Sloan  &  Son,  to  have  their  claims  made 
good.  The  language  of  the  paper  Is  'that 
their  claim  be  made  good,  and  also  the  claim 
of  Jones  and  Robertson,  assigned  to  the  said 
Sloan  A  Son  this  day.*  So  they  held  two 
claims  which  are  mentioned  fn  the  contract, 
and  which  the  contract  embraces,  and  which 
they  had  a  right  to  have  made  good.  And  tbe 
complaint  goes  on  to  recite  that  the  parties 
having  the  said  directions  as  to  the  transfer 
or  assignment  of  tbe  bid,  and  the  parties  to 
make  said  claims  good  being  the  defendants 
herein  (the  five  defendants  whom  I  have 
named),  and  the  parties  whose  claims  were 
to  he  made  good  being  tbe  plaintiffs  bere,  and 
being  tbe  dalms  that  have  been  referred  to, 
—the  two  claims  which  the  plaintiffs  held 
on  that  day.  Now,  Mr.  Foreman  and  gen- 
tlemen, from  the  contract  Itself  you  are  to  de- 
termine— I  mean,  from  the  instrument  of 
writing  Itself  yon  are  to  determine  so  much  of 
the  contract  as  Is  set  forth  In  It,  and  from 
the  oral  testimony  you  are  to  determine 
what  waa  the  amount  which  these  defend- 
ants became  liable  for,  and  the  manner  in 
which  they  became  so  liable;  that  is,  whether 
Jointly  (each  one  guarantylDg  the  whole 
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amount)  or  severally  (each  one  to  pay  only  one- 
fifth  of  the  whole  amount).  Now,  a  contract, 
any  contract  this  contract  If  ft  comes  up  to 
the  legal  definition  of  a  coutract,  must  be  an 
agreement  entered  Into  by  all  the  parties  to 
It,  mutually  binding  them,  upon  a  valuable 
consideration,  to  do  or  not  to  do  some  thing 
specified  in  the  contract;  and.  In  any  contract 
the  principal  question  to  be  Inquired  after  and 
to  be  ascertained  Is  the  subject-matter, —the 
thing  which  is  agreed  to  be  done  or  not  to  be 
done.  Now,  In  this  imdertaklng,  these  par- 
ties bound  themselves  to  become  liable,  to 
make  good,~8omebody  bound  themselves,  or 
the  terms  of  this  paper  are  that  somebody 
was,  to  make  good  to  Sloan  &  Son  their 
claims.  The  terms  of  the  contract  itself 
don't  ascertain  who  are  to  make  those  claims 
good.  The  Jury  mast  determine  from  the 
written  paper-  I  have  used  the  word  'con- 
tract' Interchangeably  with  the  'written  In- 
strument' The  written  Instrument  doesn't 
show  who  the  parties  are  to  make  those 
claims  good.  It  is  Indefinite  on  that  point 
Now,  the  contention  of  the  plaintiffs  Is  that 
these  defendants  are  the  parties  who  are  to 
make  good  the  claim.  If  you  look  only  to  the 
written  Instrument  I  charge  you  that  you 
can't  BO  find,  because  tbe  Instrument  Itself 
is  open  to  more  than  one  construction  upon 
that  point.  It  Is  not  explicit  and  that  fact 
can  only  be  arrived  at  by  the  construction  of 
the  contract  It  Is  open  to  more  than  one 
construction,- the  written  instrument  Is,— 
and  therefore  It  Is  not  definite  and  certain; 
and  you  couldn't  ascertain  the  liability  of 
these  parties  upon  that  one  point  from  the 
writing,  unless  the  writing  iru  definite  and 
certain  as  to  that  matter. 

"Now,  the  defendant  Courtenay  relies  up- 
on the  allegation  that  he  was  misled  in  affix- 
ing his  name  to  this  Instrument.  The  law 
upon  that  matter,  Mr.  Foreman  and  gentle- 
men, is  that  where  two  parties  deal  at  arm's 
length,  where  there  Is  no  relation  of  trust 
or  confidence  between  the  parties,  but  they 
are  simply  engaged  In  some  business  trans- 
action between  each  other,  their  interests  be- 
ing each  for  himself,  or  'adverse,'  as  the  ex- 
pression is,  and  one  of  them  affixes  his  name 
to  a  contract  without  any  deception  on  the 
part  of  the  other,— no  fraud,— he  is  Iwund  by 
It.  Each  party  deals  with  bis  eyes  open;  and, 
if  he  allows  himself  to  be  mistaken.  It  Is  his 
own  fault  not  the  fault  of  the  party  with 
whom  he  deals,  and  he  is  therefore  bound,  al- 
though be  may  honestly  misunderstand  the 
contract  But  If  there  la  a  relation  of  trust 
if  tbe  one  party  pr^ares  the  writing  at  the 
request  and  under  the  instructions  of  the  oth- 
er, and  the  other  party  is  misled  Into  signing 
a  paper,  trusting  to  the  other  party  to  pre- 
pare the  paper,  reposing  confidence  in  his 
skill,  in  his  good  faith  in  tbe  transaction,  and 
that  other  party  abuses  the  confidence  thus 
reposed,  prepares  a  different  paper  from 
what  he  was  Inatmcted,  and  from  what  the 
otb«  party  Intrusted  blm  to  prepare,  and 
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tbe  other  party  1b  Induced  to  sign  that  paper, 
believing  It  to  be  something  else  from  what 
It  was,  different  from  what  he  instructed  that 
It  should  be,  he  is  not  bound  by  hla  signature, 
becanse  the  elgnature  was  obt^ned  unfairly, 
and  In  good  conscience  he  couldn't  be  held 
liable.  Now,  you  are  called  upon  to  detemilne 
whether  this  Is  a  Joint  liability,  or  whether 
each  -man  only  bound  himself,  upon  entering 
into  this  agreement,  to  see  that  these  claims 
were  made  good,  If  yon  conclude  that  they 
were  the  parties  who  were  to  make  tbe 
claims  good.  Where  one  authorises  another 
to  act  for  him  In  a  matter,  and  the  other 
party  acts  within  the  scope  of  bis  Instruc- 
tions, be  binds  the  party  who  so  authorizes 
Um  to  whatever  he  is  authorized  to  do.  If 
he  entered  Into  tbe  contract,  he  Is  bound  by 
the  contract  which  his  agent  makes.  Bat 
where  all  the  parties  are  together,  and  each 
one  acting  for  bimself.—where  there  la  no  re- 
lation of  agaicy,~tben  the  contract  which 
they  enter  into  is  made  by  each  man  for  him- 
self; and,  uoleas  it  be  necessarily  a  joint 
contract  from  tbe  very  subject  of  the  con- 
tract itself,  then  each  one  is  only  sereraUy 
liable.  If  two  or  more  men  make  a  note 
prranising  to  pay  a  sum  of  money,  and  each 
one  of  those  two  men  signed  that  note,  they 
bind  themselres  Jointly,  unless  the  terms  of 
the  note  Itadf  make  It  ^aln  that  they  are 
only  sereraily  or  Jointly  and  severally  Uabl& 
But  where  men  enter  Into  some  agreement 
which,  from  the  veiy  nature  of  tbe  agree- 
ment, or  from  the  very  subject-matter  of  the 
agreement,  doesn't  constitute  each  man  liable 
(or  the  whole,  but  each  one,  from  the  inten- 
tion of  the  parties,  only  assumes  his  own 
portion  of  tbe  liability,  be  is  only  bound  for 
that  portion  of  tbe  liability  which  he  volnn- 
tarily  assumes.  Now,  Mr.  Foreman  and  ggOr 
tiemen,  that  Is  the  case,  tbe  law  of  the  case. 
In  so  far  as  the  court  sees  that  It  can  aid  you 
by  legal  principles  tu  arriving  at  a  conclu- 
sion In  this  matter. 

"Counsel  on  both  sides  have  submitted  cer^ 
tain  inoposltlons  of  law  which  they  request 
the  court  to  charge  you  as  aiN^lcable  to  tbe 
case,  and.  In  so  far  as  tb^  are  ai^caUe,  I 
will  read  tbem  to  you,  and  charge  them. 

"These  are  the  i^intlfls*  requests  to  charge: 
'(1)  If  the  jury  believe  that  the  defendant 
Oourtenay  knew  that  the  plaintiffs  bad  de- 
clined to  consent  to  the  assignment  of  bid 
until  both  their  claJms  referred  to  In  tbe  writ- 
ten paper  of  July  6,  18^,  should  be  made 
good,  and  that  said  paper  actually  provided 
for  both  claims,  and  that  he  admitted  to  plain- 
tiffs that  the  paper  had  provided  for  both 
claims,  and  that  without  such  admission  the 
plaintiffs  would  not  have  consented  to  the 
transfer  of  the  bid.  and  that  the  contract  baa 
been  made  out  otherwise,  then  the  said  de- 
fendant Is  estopped  to  deny  that  at  the  sign- 
ing he  did  not  understand  that  both  claims 
were  twovlded  for.'  I  clutrge  you  that  proposi- 
tion. The  second  request  to  charge  is  refused, 
iMing  made  with  r^rence  to  the  pordiaMb 


This  suit  is  not  agalMt  ttute  parties  as  pur- 
chasers, but  rather  a»  guoranton  of  the  claim. 
Hie  third  request  Is  also  refused.  The  fourth 
request  is  refused,  because,  with  reference  to 
tbe  fourth  request,  tbe  oonrt  coaf eases  that  it 
doesn't  understand  the  bearing  which  the 
proposition  laid  down  there  has  to  tbe  facts 
of  the  case,  referring  to  tbe  tact  of  the  defend- 
ant having  parted  wltb  the  title.  I  don't  see 
that  there  Is  anythkig  la.  tbe  case  upon  which 
that  would  have  any  bearing.  '(&)  A  mere 
mistake  must  be  mutual  between  the  two  con- 
tracting parties,  and>  if  one  only  of  the  par- 
ties of  the  one  part — when  more  than  one- 
makes  a  mistake,  It  does  not  entitle  any  of 
the  parties  of  his  part  to  be  relieved  of  tbe 
contract  as  against  the  other  party.'  That  Is 
true,  If  the  oUi^tkia  is  a  joint  oUlgatloa. 
and  in  that  sense  I  so  chacge  you.  '(^  That 
If  the  jury  find  that  tbe  agreement  was  re- 
duced to  writing  only  In  part,  it  was  compe- 
tent to  prove  tiie  remainder  thereof  hj  parol 
testlmtmy;  but  it  was  net  competent  hj  parol 
testimony  to  prove  that  the  real  contract  wss 
different  from  se  much  thereof  as  had  beea 
reduced  to  writing,  except  in  a  direct  [nttceed- 
Ing,  having  for  Its  object  the  resclsMon  of  the 
supposed  contract,  and  the  reeteratlon  of  the 
original  status  of  the  partln  to  the  alleged 
agreement.'  I  charge  yon  that  '<7>  If 
Courtenay  signed  tbe  agreement  negligently  «- 
InadvertenOy,  and  If  Sloan  &  Son,  withom 
Imowledge  of  Oourtenay's  mismiderstaBdIiig 
of  the  agreonent,  followed  its  terms,  and  re- 
leased their  security  against  Jones  and  Rob- 
ertson, or  any  other  party  in  Interest  In  tbe 
land  to  be  si^,  and  accepted  tiie  agceemem 
as  prepared  In  lieu  ot  their  secnrity.  then 
Courtenay  could  not  avail  himself  of  hla  owa 
mistake.'    I  charg*  you  that 

"The  defendant's  requests  to  charge.  In  s<> 
far  as  the  court  considers  them  appllcable. 
are  as  follows:  '(1)  That  the  real  contract  of 
the  parties  has  not  been  truly  redaced  to  writ- 
ing makes  It  unconscientious  to  enforce  tfaf 
contract  In  its  written  form,  and  is  a  defen- 
sive equity,  potent  to  defeat  a  suit  therefor.' 
I  clurge  you  tbat^  as  In  substance  I  bave  al- 
ready charged  you.  '(3)  The  conrt  vffl  not 
compel  a  man  specifically  to  perform  a  coo- 
tract  which  he  never  Intended  to  enter  Into, 
or  which  he  would  not  h«ve  entered  Into  had 
Its  true  effects  been  tmderstoed.'  Subject  to 
the  charge  which  I  have  already  given  you  as 
to  parties  each  one  dealing  fsr  M"»iwlf,  and 
adversely  or  <H>pesed  to  each  other's  Intemt. 
I  charge  you  that  Where  there  is  ap- 
parently a  valid  written  aveeooit,  while  in 
fact,  by  reajum  a  nhrtafee  of  one  or  all  tbe 
parties,  eitho*  no  agreeiMat  at  aU  has  beat 
RctnaUy  made,  since  the  miads  of  the  parties 
have  failed  to  meet  upcw  the  maae  matters. 
or  else  the  wxittoi  agreement  is  diffwent  in 
Its  terms  from  that  wUch  was  Intended,  sueb 
written  agreement  cannot  be  enforced.'  I 
charge  you  that  '(4)  The  execution  of  a  writ- 
ten agreement  may  be  successfully  resisted 
by  parol  «vldaiee  of  frandt  accident,  surprise. 
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or  mlftakfi;  not  only  aa  collateral  to  and  Inde- 
pendeDt  of  tbe  written  agreement,  but  In  oon- 
tradictlou  of  It,  as  where,  from  any  of  these 
raoses.  tbe  written  agreement  6ow  not  con- 
tain tbe  real  tenna  upoa  wbich  tbe  partlea 
hare  agreed,  by  a  party  wbo  adgua  In  igno- 
rance of  tbe  alteration;  and  tbla  wbetber  tb^ 
alteraUon  was  made  Innocently  or  not*  I 
cbarge  yon  tbat    *(&)  Xbe  mlsrepresoitatton 
us  to  tbe  terms  of  a>  written  Instniment  suffl- 
cleot  to  inralidate  it  need  not  be  express,  bnt 
may  be  Implied  ftom  tbe  conduct  of  a  party 
in  undertalcing  to  pen  tbe  Instrument,  and 
tben  presenting  it  for  ezecntlon  as  if  prepared 
in  conformity  wltb  tbe  mutnal  design,'— tbat 
Is,  vbere  one  party  Is  Intrusted,  wbere  con- 
fldoice  Is  reposed  and  made  at  tbe  request  of 
anotber,  a  party  prepares  the  instrnment;  but, 
wbere  tba  party  Is  dealing  at  arm's  length, 
the  moe  fact  of  one  of  them  writing  tbe 
instrument  which  contatais  the  agreement 
would  not  of  Itself  be  sufficient  to  sustain  the 
charge  that  he  misled  the  other  party  by  what 
be  had  written;  and,  subject  to  that  modifica- 
tion and  to  the  general  cbarge  which  has  al- 
ready been  i^Ten  yon,  I  charge       that  \&i 
When  tbe  terms  ct  a  written  instnunoit  are 
ambiguous,  so  that,  adopting  one  construction, 
they  may  reasonably  be  supposed  to  have  an 
effect  which  the  defendant  did  not  contem- 
plate, the  court  may  upon  that  sole  groimd  re- 
fuse to  enforce  tbe  agreement'  I  cbarge  you 
that  as  I  bare  already  substantially  charged 
yon.  Tbe  seventh  proposition  is  refnsed.  The 
eighth  proposition  Is  declined.   The  ninth 
that  tbe  court  charge  the  law  as  to  what  a 
contract  is,  and  bow  one  Is  bound  thereby. 
The  court  has  already  charged  tbat  Tbe 
tenth  Is  a  charge  known  as  the  'Statute  of 
Fmuds.'  Tbe  atatote  of  frauds,  Mr,  Foreman 
and  gentlemSn,  so  fisr  as  It  has  any  applica- 
tion in  this  case,  Is  to  the  ^ect  tbat  no  agree- 
ment on  the  part  of  one  person  to  stand  or 
guaranty  or  to  itay  tbe  debt  at  another  is 
binding,  unless  the  agreement  is  reduced  to 
writing,  or  some  note  or  memorandum  of  tbe 
agreement  Is  reduced  to  writing,  and  signed 
by  the  party  who  so  guaranties  or  undertakes 
to  pay  It  and  who  la  sought  to  be  charged. 
Now,  Hie  omtract  in  this  case  has  been  partiy 
reduced  to  writing,  and,  unless  the  Jury  can 
find  from  tbe  writing  ^t  these  defendants 
did  assume  to  pay  the  debt  of  anotber,  the 
claims  of  Sloan  &  Son  (both  their  original 
claim  and  that  assigned  them  by  Jones  and 
Robertson)  were  claims  against  some  other 
parties,  not  agaliut  these  defendants:  and 
unless  tbe  jury  are  satisfied  that  these  de- 
fendants did  enter  into  a  written  promise  to 
pay  these  two  claims,  or  to  make  them  good, 
— to  pay  such  part  of  it  as  might  not  be  paid 
oat  of  tbe  fund,— tben  the  statute  of  frauds 
would  apply,  and  any  agreement  oilier  than 
the  written  agreement  or  an  agreement  of 
which  the  memorandum  was  written  and 
sfsned,  would  be  void.  I  take  It  that  ilt  yrbat 
counsel  desires,  In  asking  tbat  ^larga  with 
reference  to  the  statute  of  frauds. 


"Tbe  defendants  present  an  additional  re- 
quest: *That  the  writtw  instrument  on 
which  this  action  is  brought  does  not  tanpose 
an  obligation  upon  tbe  purchasers  to  make 
good  the  claims  of  Sloan  ft  Son,  and  the  claim 
transferred  that  day  to  Sloan  ft  Son  by  Jones 
and  Robertson.'  It  does  not  except  by  con- 
struction, and,  as  tbe  court  has  already  char- 
ged yon,  tbe  writing  Is  susceptible  of  more 
than  one  otmstmction  on  tiiat  matter;  and 
therefore  the  oanrt  charges  you  this  propod- 
tton:  that  it  does  not  specifically  and  definite- 
ly fix  the  obligation  upon  these  defendants. 
And,  as  a  necessary  Inference  from  tbat 
charge,  the  additional  proposition  is  added, 
that  It  didn't  Impose  such  an  obligation  upon 
Oourtenay.  I  (diarge  you  that  also. 

"Now,  Mr.  Foronan  and  gentlemen,  as  you 
bare  already  been  charged,  yon  are  to  ascer- 
tain, first  of  all,  whether  there  is  an  agree- 
ment what  that  agreement  Is,  what  UablU- 
tiea  it  imposes,  If  any  at  aU,  vpon  these  de- 
fendants; whether  or  not  the  defendants  have 
met  the  liabUlty  so  imposed,  and,  U  not  then 
what  is  tbe  additional  liability  upon  them  for 
which  these  tdalntiffis  are  entitied  to  your  ver- 
dict If  yon  conclude  tbat  the  plaintiffs  are 
entitled  to  recover,  It  is  admitted  that  the 
amount  which  tb^  could  recover,  that  the 
greatest  amount,  under  the  facts  as  they  exist 
at  tbe  time  of  this  trial,  would  be  the  snm  <tf 
$2(11  and  some  cents,— eeven  cents,  I  think,- 
I  with  Inta^st  from  tbe  3d  day  of  November. 
[  1882,  at  tbe  rate  of  seven  per  cent  per  an- 
num. So,  if  you  conclude  tbat  Qie  plaintiffs 
are  entitled  to  recover,  then  your  verdict  will 
be,  'We  find  for  the  plaintiffs'  so  many  dollars 
(whatever  amount  you  shall  ascertain  tbat 
sum  to  be.  Including  tbe  Interest  on  It),  and 
write  the  amount  in  words,  not  In  figures,  Mr. 
Foreman.  If  you  conclude  that  tbe  plalntlffa 
are  not  entitled  to  recover,  then  your  verdict 
vrlll  be,  'We  find  for  the  defendant.'  Write 
tbe  verdict  on  tbe  comidalnt,  Mr.  Foreman, 
and  sign  your  name  to  It  writing  tbe  word 
'Foreman'  after  it 

"Mr.  Toumans:  I  am  obliged  to  ask  your 
honor  to  charge  on  this  point:  If  tiie  jury 
find  tbat  this  defense  of  Courtenay  Individu- 
ally, relying  upon  the  written  agreement  not 
containing  tbe  verbal  agreement  as  made  by 
him,  they  should  find  In  bis  favor. 

"Mr.  Wilson:  I  shall  also  ask  your  honor 
that  yon  will  instruct  tbe  Jury  that,  If  they 
conclude  tbat  this  was  an  Individual  agree- 
ment tbat  each  man  pay  one-fifth,  they  might 
find  against  Courtenay  and  In  favor  of  my 
cUente. 

"Tbe  Court:  The  defendant  Courtenay,  as 
you  have  caught  from  the  testimony  In  the 
case,  as  well  as  tbe  argument  claims  that  be  is 
not  bound  by  this  contract  for  reasons  which 
have  been  steted;  and.  If  yon  should  conclude 
tbat  be  Is  not  bound,  it  would  be  competent 
for  you,  while  you  found  In  his  favor,  still  to 
find  a  verdict  for  tbe  amount  against  bis  co- 
defendants,  under  tbe  view  of  this  transac- 
tion whldi  the  court  takei^  and  uptm  which  I 
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h8T»  already  charged  you.  On  tbe  oilier 
band.  If  yon  conclude  that  his  special  defense 
that  he  was  misled,  or  that  this  was  not  the 
agreooeit  which  he  made,  Isn't  snstalned.  hut 
that  he  Is  bound  Cor  one-fifth  of  the  amount, 
then  It  would  be  competent  for  yon  to  find  a 
verdict  against  Um  for  that  amount,  it  being 
conceded  that  one-fifth  of  the  whole  portion  of 
this  liability  remains  unpaid  now,  and  that  he 
Is  the  only  party  who  has  not  paid.  It  would 
be  competent  for  you  to  find  a  verdict  against 
him  for  that  amount  and  In  favor  of  ttae  oflier 
defendants  In  the  case,  and  the  verdict  would 
be:  *We  find  Air  the  plalntUfs  agafaist  the  de- 
foidant  WUIlam  A.Oourtenay*so  many  dollars. 
Or.  If  yon  conclude  titiat  he  was  not  bound.  If 
yon  find  a  verdict  against  the  other  defend- 
ants, and  not  against  him,  your  ver^ct  would 
be:  *We  find  t^alnst  Oiese  other  defendants 
Coaming  them)  so  many  dollars.  'We  find  for 
the  plaintiffs  [so  many  dollars]  against  the 
othw  defendant!^  (whoever  your  verdict  was 
against).  Tou  take  the  record,  Mr.  Fore- 
man and  gentiemen.  Write  the  verdict  on  the 
complaint. 

"The  Foreman:  I  wish  your  honor  would 
Instruct  us  again  on  the  form  of  the  verdict 

'fThe  Court:  Gentiemen  of  the  Jury:  The 
foreman  desires  that  the  court  Instruct  him 
more  explicitly  as  to  the  form  of  the  verdict.  | 
The  court  has  already  charged  yon  that  It  Is 
competent  to  find  a  verdict  against  Courtenay, 
and  In  favor  of  the  other  defendants,  exclud- 
ing them,  or  It  is  competent  for  you  to  find  a 
verdict  excluding  Mr.  Courtenay,  and  against 
all  the  other  defendants.  Xow,  If  you  should  i 
conclude  that  the  plaintiffs  are  oitltled  to  re< 
cover,  and  recover  against  all  five  of  these 
parties,  your  verdict  will  be,  'We  find  tor  the 
plaintiffs'  (so  Duny  dollars).  If  you  condnde 
that  they  are  entitled  to  recovo'  from  Mr. 
Courtenay,  and  not  from  the  others,  you 
would  sa^,  'We  find  for  the  ptalntlffs  [so  many  i 
dollars]  against  Wm.  A.  Courtenay.'  If  you  , 
conclude  that  they  are  entitled  to  recover 
agalMt  the  other  driendants,  ud  not  against 
Wm.  A.  Courtenay,  yon  would  say,  'We  find 
for  the  plaintiffs  [so  many  dollars]  against 
Frauds  J.  Peber,  John  R.  London,  T.  C.  Rob- 
ertson, and  Allen  Jtmes.'  If  yon  conclude 
that  the  plaintiffs  are  not  entitled  to  recover 
at  all.  your  verdict  will  be,  'We  find  for  the  ' 
defendants.'  Tou  will  write  the  verdict  on 
the  complaint  Mr.  Foreman,  as  I  have  al- 
ready instructed  you." 

The  followbig  are  the  exceptions  of  appel- 
lant: 

"(1)  To  his  honor's  refusal  of  the  motion 
to  transfer  the  cause  from  calendar  1  to  cal- 
endar 2.  &)  And  of  the  motion  Uiat  the 
cause  be  tried  by  the  court  (3)  And  of  the 
motion  that  the  equitable  defense  of  Courte- 
nay be  tried  by  the  court  (4)  To  his  honor's 
holdings  (a)  that  by  the  agreement  sued  on, 
the  subject  of  the  action,  the  plaintiffs  were 
not  to  compete  in  the  bidding,  provided  their 
rialm  was  made  good  for  the  foil  amount; 
(b)  that  there  was  a  promise  by  somelrady 


{whoever  made  the  promise)  to  see  that  the 
claim  of  plaintiffs  was  paid;  (c)  that  said 
promise  was  a  money  demand;  <d)  tbat  the 
defendant  Courtenay  did  not  set  19  an  equi- 
table defense;  (e)  that  the  defense  set  up  by 
Courtenay,  and  claimed  to  be  an  equitable 
one,  waa  similar  to  the  defenses  met  with  ev- 
ery day  In  suits  upon  a  money  demand.— of 
failure  of  consideration,  or  facta  rendering 
the  contract  void;  (f)  that  the  cause  natoral- 
ly  and  by  common  practice  and  de  Jure  was 
triable  by  a  Jury,  and  was  property  on  cal- 
endar 1;  (g)  that  neither  the  cause,  nor  any 
portion  of  it,  nor  any  Issue  in  It  was  triable 
by  the  court  or  removable  to  calendar  2.  (5) 
that  his  honor  erred  In  bidding  competent 
OYce  objection  made  by  couusel  of  defendant 
Courtenay,  plaintiffs'  questions  to  the  wltneu 
Courtenay,  whom  plaintiffs  had  put  nptm  the 
stand  to  testify,  'Didn't  yon  sign  a  bond  In 
the  McCrady  case,  and  say  that  you  had 
never  signed  such  a  bond?'  "and  afterwards 
deny  that  yon  had  signed  it?*  'Did  you  sign 
a  bond,  and  afterwards  say  you  had  not 
signed  it?'  'State  whether  or  not  you  said 
that  you  had  signed  a  bond,  or  whether  you 
said  that  you  had  not'  (fl)  Uiat  his  honor 
erred  in  ruling  that  the  defendant  Courtenay 
had,  while  tiie  plaintiffs'  testimony  In  chief 
was  being  token,  already  given  his  testimony 
In  behalf  of  bis  own  iK-fense.  (7)  And  In 
ruling  that  it  was  competent  for  plaintiffs  to 
r^ly  to  this  testimony  by  sbowlog  tbat 
Courtenay  did  at  some  other  time  understand 
the  agreement  (8)  And  In  ruling  that  It  was 
competent  to  prove  by  the  witness  Tuck(>r 
that  the  defendant  Courtenay  made  a  declara- 
tion, months  after  the  execution  of  the  writ- 
ten agreement,  that  he  then  knew  of  It  and 
knew  of  Ita  contents.  (9)  And  In  allowli^  the 
witness  Tucker  to  testify,  by  Threshing  hU 
memory  from  the  evidence  (documentary  evi- 
dence), that  defendant  Courtenay  asked  wit- 
ness, months  after  the  execution  of  the  writ- 
ten agreement  that  a  telegram  be  sent  Spen- 
cer, to  the  effect  that  the  paper  Spencer  tiieo 
held  bound  himself,  and  others  who  signed  it 
to  make  good  the  account  of  J.  E.  B.  Sloan 
ft  Son.  (10)  And  In  allowing  the  same  wit- 
ness to  testify  that  this  account  was  for  the 
Indebtedness  of  Jones  and  Robertson  to  plain- 
tiffs. (11)  And  in  allowing  the  witness  Spen- 
cer to  testify,  against  objection,  when  he 
withdrew  his  refusal  to  make  the  assignment 
to  make  the  transfer  of  the  bid,  and  what 
caused  him  to  do  it  and  allowing  the  an- 
swer thereto  which  the  tvttness  gave.  (12) 
And  in  allowing  the  witness  to  testify  that 
he  received  a  satisfactory  answer  from  his 
clients,  Sloan  &  Son.  (13)  And  In  ruling  that 
this  testimony  was  not  as  to  transactions  l>e- 
tween  witness  and  his  clients.  (1^  To  his 
honor's  overruling  the  motion  for  n<msu[L 
(15)  To  his  honor's  ruling  that  the  meaning 
of  the  written  agreement  Is  that  somebody 
was  to  make  good  the  claims  of  plaintiffs. 
(10)  To  his  honor's  ruling  that  the  guestim 
as  to  who  waa  to  make  good  the  claims  of 


Digitized  by  Google 


SLOAN  T. 


PELZEB. 


43? 


plataitUfB  is  a  question  wblcb  mast  be  submit- 
ted to  the  jury.  (17)  To  his  boaor's  deciding 
a  qnestion  of  fact  that  evidently  without  the 
water  power  the  defendants  did  not  care  for 
the  other  land.  (18)  To  his  honor's  deciding 
that  the  contract,  the  alleged  contract,  If  it 
be  a  contract.  Is  based  upon  a  sufficient  con- 
sideration. (19)  Because  his  honor,  while 
correctly  holding  that  the  transaction  of  5th 
July,  1892,  the  subject  of  the  suit,  and  on 
which  It  IB  brought,  did  not  hare  the  mutua^ 
Ity  necessary  to  constitute  this  Into  a  contract, 
frred  la  holding  that  there  was  other  evi- 
dence toidlng  to  show  that  subsequently, 
months  after  this,  the  minds  of  the  parties 
came  together.  (20j  That  his  honor  erred  In 
holding  that,  however  slight  that  evidence 
might  be,  It  is  a  questloD  which  must  be  de- 
termined by  the  Jury,  and  not  by  the  court 
(21)  That  his  honor  erred  In  holding  that,  un- 
der that  view,  the  matter  most  be  submitted 
to  the  Jory  upon  the  evidence  which  had  been 
offered.  (22)  That  his  honor  erred  In  receiv- 
ing the  evidence  stated  In  exceptions  19  and 
20.  (23)  That  his  honor  erred  In  holding  that 
there  was  any  competent  evidence  tendiug  to 
show  that  the  contract  which  is  alleged  In 
ihe  complaint  existed.  (24)  That  having  de- 
cided that  the  transaction  of  July  5,  1802,  Im- 
posed no  obligation  upon  the  defendants  to 
make  good  the  claims  of  plaintiffs,  his  honor 
erred  In  not  granting  a  nonsuit  (25)  That 
his  honor  erred  la  not  receiving  In  evidence 
the  letter  of  Pelzer.to  Oourtenay,  October  9, 
1897.  (20)  That  bis  honor  erred  In  allowing 
Ibe  wltnefis<>a  Tucker  and  Sloan  to  repeat 
against  objection,  when  plaintiffs  were  exam- 
ining in  reply,  after  defendants'  testimony 
bad  closed,  the  testimony  which  they  had 
given  while  plaintiffs  were  examiolug  their 
witnesses  in  chief.  (27)  That  his  honor  erred 
In  charging  the  Jury:  (a)  That  the  matter 
was  principally  one  for  them  to  determine. 
(to)  And  that  they  must  determine  whether 
there  was  a  contract  between  plaintiffs  and 
defendants,  (c)  And,  If  there  was  a  contract, 
what  were  Its  terms,  (d)  And  that  the  Jury 
must  supply  such  parts  of  the  contract  as 
do  not  appear  in  the  written  Inatrumeot.  (e) 
And  that  the  language  of  the  paper  was  that 
'the  claim  of  plaintiffs  be  made  good,'  etc., 
whereas  Its  language  is,  'subject  to  their 
right  that  their  claim  be  made  good,'  etc.  (f) 
And  that  the  Jury  was  to  determine  from  the 
oral  testimony  what  was  the  amount  which 
these  defendants  became  liable  for,  and  the 
manner  in  which  they  so  became  liable;  that 
is,  whether  Jointly  (each  one  guarantying  the 
whole  amount)  or  severally  (each  one  to  pay 
only  one-fifth  of  that  amount),  (g)  And  that 
tills  contract.  If  it  comes  up  to  the  legal  defini- 
tion of  a  contract,  must  etc.  (b)  And  that  In 
this  undertaking  these  parties  bound  them- 
selves to  become  liable  to  make  good.  Some- 
body bound  themselves,  or  the  terms  of  tills 
paper  are  that  somebody  was  to  make  good  to 
Sloan  &  Son  their  claims.  (1)  And  that  'the 
ternui  of  tbe  contract  ttatit  don't  ■scntaln 


who  are  to  make  those  claims  good.  The  Jury 
must  dt'termlue,  from  the  written  paper.  I 
have  used  the  word  "contract"  Interchange- 
ably with  the  "written  instrument"  Tbe 
written  Instrument  don't  show  who  the  par- 
ties are  to  make  these  claims  good.  It  Is  In- 
definite on  that  point.  Now,  the  contention 
of  the  plaintiffs  Is  that  these  defendants  are 
the  parties  who  are  to  make  good  the  clai.ii. 
If  you  look  only  to  the  written  Instrument, 
I  charge  yon  that  you  can't  so  find,  because 
the  Instrument  Itself  Is  open  to  more  than 
one  construction  upon  that  point  It  Is  not 
explicit  and  that  fact  can  only  be  arrived 
at  by  the  construction  of  the  contract.  It  Is 
open  to  more  than  one  construction,— the  writ- 
ten Instrument  Is,— and  therefore  It  Is  not 
definite  and  certain;  and  you  couldn't  ascer- 
tain tbe  liability  of  these  parties  upon  that 
one  point  from  tiie  writing,  unless  the  writing 
was  definite  and  certain  as  to  that  matter.' 
(J)  And  that  the  Jury  was  called  upon  to  as- 
certain whether  this  is  a  Joint  liability,  or 
whether  each  man  only  bound  himself,  upon 
entering  Into  this  agreement  to  see  that  these 
claims  were  made  good,  'If  you  conclude  that 
they  were  the  parties  who  were  to  make  the 
claims  good.'  (k)  And  that  the  fifth  request 
of  plaintiffs  Is  true.  If  the  obligation  Is  a  Joint 
obligation,  to  wit:  'A  mere  mistake  must 
be  mutual  between  the  two  contracting  par- 
ties, and.  If  one  only  of  the  parties  of  the  one 
part— when  more  than  one  makes  a  mistake, 
—it  does  not  entitle  any  of  the  parties  of  his 
part  to  Ik  relieved  of  the  contract  as  against 
the  other  party.'  (I)  And  in  charging  plain- 
tiffs' sixth  request:  'That  if  tbe  Jury  find  that 
the  agreement  was  reduced  to  writing  only 
in  part  It  was  competent  to  prove  the  remain- 
der thereof  by  parol  testimony;  but  It  was 
not  competent  by  parol  testimony  to  prove 
that  the  real  contract  was  different  from  so 
much  thereof  as  had  been  reduced  to  writ- 
ing, except  in  a  direct  proceeding,  having  for 
its  object  the  rescission  of  the  supposed  con- 
tract, and  tbe  restoration  of  original  status 
of  tbe  parties  to  tbe  alleged  agreement'  (m) 
Id  charging  plaintiffs'  first  request,  (n)  In 
charging  plaintiffs'  seventh  request  (28) 
That  his  honor  erred  in  refusing  to  charge: 
(a)  Defendant  Gourtenay's  seventh  request: 
'One  is  not  chargeable  with  negligence  for  not 
using  that  excess  of  care  which  refuses  to 
take  anything  on  trust  that  is  susceptible  of 
vra-iflcatlon.  Such  a  principle  would  Impede 
the  transaction  of  business,  which  a  reason- 
able confidence  promotes.*  (b)  And  defend- 
ant Courtenay's  eighth  request:  "The  negli- 
gence which  will  preclude  a  i>arty  from  avoid- 
ing a  written  instriunent  to  which  his  signa- 
ture Is  affixed,  on  the  ground  of  fraud,  ac- 
cident mistake,  or  surprise,  must  amount  to 
tbe  violation  of  a  positive  legal  duty.'  (29) 
That  his  honor  erred  In  reiterating  to  the  Jury 
in  his  charge  that  they  were  to  ascertain, 
first  of  all,  whether  there  was  any  agree- 
-mmt,  what  that  agreem«it  Is,  what  liabilities 
It  Imposes,  If  Koj  at  all,  npon  the  defendant!. 
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(30)  That  his  honor  erred  in  charging  the 
jury  that  It  was  competent  for  them  to  find 
a  verdict  against  Gonrtenay  alone,  and  la 
favor  of  the  other  defendants.  (31)  That  In 
this  action  against  Ave  defendants,  as  bonnd 
Jointly  only  by  a  Joint  ohllgatlOD,  a  verdict 
against  the  defendant  Courtenay  alone  is  Il- 
legal, and  cannot  be  permitted  to  stand.  (32) 
That  tbe  judgment  It  Illegal,  and  cannot  be 
permitted  to  stand,  for  these  reasons.  In  ad- 
dition to  those  set  forth  above:  (a)  That,  the 
Jndge  not  having  decided  npon  the  eqnltable 
defense  set  np  by  the  defendant  Courtenay, 
no  Judgment  can  be  lawfully  entered  up 
against  bim.  (b)  That,  the  complaint  char- 
ging only  a  Joint  liability  against  the  five  de- 
fendants, a  Judgment  cannot  be  lawfully  en- 
tered against  the  defendant  Courtenay  alone, 
(c)  Tliat,  the  four  other  defendants  having 
been  released,  the  defendant  Courtenay  ia 
also  released." 

Le  Koy  F.  Youmans,  for  appellants.  With- 
er^ouL  &  Spencer  and  Geo.  W.  S.  Hart,  tor 
respondents. 

McIVBR.  C.  3.  The  plalntifb  bring  this 
action  to  recover  from  the  defendants  a  spec- 
ified amount,  claimed  to  be  due  under  a  con- 
tract, a  part  of  which  Is  In  writing,  supple- 
m»ited  by  certain  parol  testimony  set  out 
in  the  "case."  The  written  Instrument  relied 
on  as  a  part  of  said  contract  reads  as  follows: 

"Cheater,  S.  C,  5th  July,  1802.  Re  Mary  F. 
.McCrady  vs.  Allen  Jones  et  al.  With  the  cmi- 
sent  and  at  the  request  of  all  the  counsel  In 
this  cause,  I,  the  undersigned,  agree  to  bid 
off  the  lands  as  follows:  (1)  The  Water- 
Power  tract,  544  acres,  at  ?13.678.  (2)  The 
balance  of  the  lands,  less  the  House  tract,  of 
.■rtJ2  acres  (to  be  sold  together),  at  fl2,922. 
These  two  bids  to  be  assigned  under  the  direc- 
tion of  F.  J.  Pelzer,  W.  A.  Courtenay,  J.  R. 
London,  T.  C.  Robertson,  and  Allen  Jones,  the 
same  being  made  for  their  benefit,  hut  mb- 
Ject  to  the  right  of  J.  B.  E.  Sloan  &  Son  that 
their  claim  be  made  good,  and  also  that  of 
Jonee  and  Robertson,  assigned  to  the  said 
Sloan  &  Son  this  day.  (3)  The  House  tract, 
of  662  acres.  No.  14  on  plat,  at  ^,500.  This 
bid  to  be  assigned  to  Mrs.  Henrietta  C.  Davie, 
the  same  being  made  for  her  benefit.  It  be- 
ing und«8tood  and  agreed  by  and  between 
all  parties  that.  If  any  of  said  lands  should  be 
run  op  above  the  satd  figures,  the  surplus  Is 
to  go  to  the  party  or  parties  for  whose  benefit 
the  bids  are  made.    [Signed]  G.  E.  Spencer. 

"We  consent.  [Signed]  Edward  McCrady, 
Jr.  T.  W.  Bacot,  Attorney  Mrs.  Henrietta  O. 
Darle.  C.  E.  Spencer.  W.  B.  Wilson,  Jr. 
William  A.  Courtenay,  and  for  F.  J.  Prtzer. 
Jno.  R.  Ixmdon.  T.  0.  Rolwrtson.  Allai 
Jones." 

The  parol  evidence  r^led  on  to  supplement 
the  agreement  evidenced  by  the  written  In- 
Rtniment  above  copied  was  as  to  what  oc- 
curred at  H  conference  of  the  parties,  which 
will  hereinafter  be  more  particularly  refer-- 
red  to,  which  was  held  on  the  day  of  sale, 


and  Just  before  the  sale,  culminating  In  tbe 
s^btg  of  tbe  said  written  Instrament  Ttie 
land  was  sold  on  the  5th  of  July,  1892,  and 
Ud  off  by  Mr.  Spencer,  In  accordance  vrltb 
the  terms  of  the  written  Instrument  above 
set  forth.  Matters  remained  In  this  condi- 
tion until  the  3d  of  November,  1892,  when 
Mr.  Spacer,  as  the  attorney  of  Sloan  &  Son. 
received  from  the  clerk  of  the  court,  who 
had  made  the  sale,  one-fifth  of  the  net  pro- 
ceeds at  the  sale  of  the  Water-Power  tract, 
and  applied  the  seme  to  the  two  claims  men- 
tioned In  the  written  Instrument  aforesaid, 
hdd  by  him  as  attorney  for  Sloan  &  Son. 
leaving  a  balance  due  on  said  claims  amount- 
ing at  that  date  to  $1,305.35.  Subsequently, 
and  before  the  commencement  of  tbe  action, 
the  defendants  London.  Robertstm.  and  Joncw 
each  paid  to  Spencer  one-fifth  of  said  bal- 
ance, leaving  a  balance  of  f5BS!.14;  and  tills 
action  was  brought  to  recover  that  balance, 
with  interest  thereon  from  8d  of  November. 
1882.  But  subsequent  to  the  commence- 
ment of  this  action  Mr.  Pelzer  paid  np  one 
half  of  said  balance,  and  judgment  was  in 
fact  claimed  cmly  for  the  other  half,  to  wit, 
the  sum  of  f261.07,  with  interest  from  the 
3d  of  November,  1802,  On  tbe  28th  of  No- 
vember, 1892,  Mr.  SpeocCT  wrote  appellant, 
stating  that  he  had  received  from  the  clerk 
of  the  court  one-fifth  of  the  net  proceeds  of 
the  sale  of  the  Water-Power  tract,  whlcli  lett 
a  deficiency  due  on  the  claims  of  Sloan  & 
Son  of  $1,305.35,  and  asking  him  for  pay- 
ment of  one-fifth  of  said  deficiency,  and  also 
one-fifth  for  Pdzer.  Some  corresponaenoe 
ensued  between  them,  in  which  appeUant  de- 
nied any  liability  for  said  sum,  but  express- 
ed a  wnilngnese  to  pay  one-fifth  of  the  de- 
ficiency mentioned  In  the  confermce  on  the 
day  of  Bale,— some  one  or  two  hundred  dol- 
lars,—«nd  inclosed  his  check  to  cover  both 
hifl  and  Mr.  Pdaer*8  portion  of  such  deficien- 
cy, which,  however,  Mr.  Spencer  declined  to 
use,  as  It  was  sent  with  an  accompanying 
denial  of  any  fnrth^  liability.  The  position 
taken  by  appellant  Is  fully  and  clearly  stat- 
ed In  hie  answer,  and,  as  that  answer  will 
be  Incorporated  In  the  report  of  this  case, 
we  need  not  undertake  to  state  It  here,  fnr- 
ther  than  to  say  that  the  appellant  contends 
that  in  the  verbal  agre«nent,  which  be  sup- 
posed was  set  out  In  the  written  instrument, 
which  be  signed  without  reading  it,  the  agree- 
ment WHS  that  the  defendants  would  make 
np  any  deficiency  In  the  larger  claim  held  by 
Sloan  A;  Son  (tbe  only  one  of  which  he  had 
heard).  If  one-fifth  of  the  net  proceeds  of  the 
sale  would  not  be  sufficient  to  pay  the  claim, 
provided  such  deficiency  would  not  amonnt 
to  more  than  fl(X>,  and  that  he  never  did 
agree  to  pay  anything  on  tbe  claim  of  Jones 
and  Robertson,  which  was  assigned  to  plain- 
tiffs on  the  day  of  sale,  as  he  knew  nothing 
about  it,  and  had  never  heard  of  It  until  after 
this  controversy  arose.  SntMequentiy,  Mr. 
^>encer,  by  tbe  written  direcUoiu  of  tbe  de- 
fendants, assigned  his  Md  to  tbe  appdlaat. 
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to  wbom  tbe  devk  mwAe  tftles.  Tbls  Mr. 
Spencer  says  be  did  beeauBe  he  had  heard 
from  plalnttffB  that  tbey  weve  Batlsfled  that 
be  should  do  aa,  which  probably  refers  to  a 
ttiefran  sent  by  Sloan  &  bon  to  Spencer, 
which  will  be  hereinafter  more  particularly 
referred  to.  The  apfieJlant  persIatlDg  In  his 
refusal  to  comply  with  tbe  contract,  as  al- 
leged by  plalntUO,  upon  the  ground  that  he 
had  nerer  entered  Into  any  such  contract, 
thlB  actloD  was  commenoed  on  the  30th  of 
September,  18S7,  and  came  on  for  trial  be- 
Core  bis  honor,  Judge  Klugh,  and  a  Jury,  at 
spring  term,  1898.  After  tbe  pleadings  were 
read,  counsel  for  appellant  moved  to  tnms- 
fer  tbe  case  from  calendar  1  to  calendar  2, 
upon  tbe  ground  that  the  answer  of  appel- 
lant Bet  np  an  equitable  defense,  properly 
triable  by  the  court,  and  not  by  the  }ury. 
Tbls  motion  was  refused,  to  which  exceptions 
u-ere  duly  taken.  The  plalntUTs  then  pro- 
ceeded to  ofTer  testimony  In  support  of  their 
olRim,  and  at  the  close  of  their  .testimony 
counsel  for  defendants  moved  for  a  nonsuit 
apon  the  grounds  "(1)  that  the  written  In- 
strument soed  up<m  Imposes  no  obligation  up- 
on tlie  purchasers  to  make  good  the  claims  of 
Sloan  &  Sou:  (2)  that  there  Is  no  testimony 
whatever  showing  any  consideration  what- 
ever of  the  prarchasers  for  assuming  such  obll- 
jjratioD;  (3)  that  there  Is  no  sutHcient  evidence 
afforded  of  tbe  plaintiffs'  case,  as  made,  to 
warrant  the  issues  being  referred  to  the  jury." 
The  motlim  for  a  nonsuit  was  refused,  aud  tbe 
defendants  proceeded  to  offer  their  teadmooy, 
and  at  the  close  of  all  tbe  testimony  tbe  circuit 
jiid|:e  charged  the  Jury  as  set  out  in  the 
"case."  who  returned  a  verdict  In  tbe  follow- 
ing form:  "We  And  for  the  plaintiffs,  against 
William  A.  Courtenay,  three  hundred  and  six- 
ty dfJlars  and  "  /loo;"  being  the  said  sum  of 
f 261 .07.  witb  Interest  from  the  3d  of  Novem- 
ber. 1882.  upon  which  verdict  Judgment  was 
entered  against  Mr.  Courtenay  alone;  and 
from  this  Judgment  be  appeals,  upon  the  32 
exceptions  set  out  lu  tbe  record.  Wot  a  full 
understanding  of  Ihts  case  as  made  by  this 
appeal,  tbe  reporter  will  set  out  In  bis  report 
of  tbe  case  a  copy  of  Mr.  Gonrteuay's  answer, 
a  copy  of  tbe  Judge's  ehai^,  and  a  copy  of 
the  exceptions. 

Tbe  exceptions  are  aumerons,  some  of  them 
divided  Into  several  subdivisions,  and,  Instead 
of  considering  them  seriatim,  we  propose  to 
consider  the  several  questions  which  we  un- 
derstand these  exceptions  are  Intended  to 
raise.  These  questions  may  be  stated,  in  a 
general  way,  as  follows:  (1)  Whether  there 
was  error  in  holding  that  the  case  was  prop- 
erly triable  by  a  Jury;  (2)  whether  there 
was  error  in  any  of  the  rulings  as  to  the  ad- 
missibility of  testimony;  (8)  whether  there 
was  error  In  refusing  tbe  motion  for  a  non- 
suit; (4)  whether  there  was  any  error  In  tbe 
charge  to  the  Jury,  or  In  refusal  to  charge  cer- 
tain requests;  (6)  whether  there  was  error  In 
entertng  Judgment  against  Oourtenay  alone. 

Befors  proceed  bsf  to  consider  tiiese  que»- 


tlons,  K  may  be  well  to  give  some  account  of 
tbe  transaction  out  of  which  this  controversy 
arose.  While  there  Is  a  direct  conflict  In  the 
testimony  aa  to  some  of  the  facts,  tbere  are 
otben  about  which  there  seems  to  be  no  dis- 
pute. The  lands  refeired  to  in  the  wrlttm 
instrument  set  out  lu  this  opinion  were  or- 
dered to  be  sold  at  public  outcry  by  the  clerk 
of  the  court  of  common  pleas  for  Chester 
county  (see  McCrady  v.  Jones,  36  S.  0.  IffT, 
15  S.  E.  430);  the  Water^Power  tract  to  be 
sold  separately,  and  the  remainder  of  said 
land  to  be  sold  In  such  parcels  "as  may  be 
most  conducive  to  the  interests  of  the  parties 
entitled."  Accordingly  tbe  clerk  had  the  lands, 
outside  of  the  Water-Power  tract  and  the 
Home  tract,  divided  Into  a  number  of  smaller 
tracts.  Before  the  day  of  sale  a  syndicate 
composed  of  the  five  persons  named  as  de- 
fendants in  this  case  was  formed  for  the  pur- 
pose of  buying  the  property  at  a  price  not 
exceeding  the  sum  of  $30,000,  with  a  view  to 
developing  the  water  power.  On  the  day  of 
sale  (5th  of  July,  1892)  all  of  the  memberB 
of  this  syndicate,  except  Mr.  Pelzer,  who  was 
represented  by  Mr.  Courtenay,  together  witti 
Mr.  Spencer,  who  represent^  the  plaintiffs, 
as  creditors  of  one  of  the  parties  interested 
In  tbe  lands,  Mr.  Wilson,  who  represented  cer- 
tain other  creditors,  Mr.  Bacot,  who  represent- 
ed Mrs.  Henrietta  C.  Davie,  and  Mr.  Mc- 
Crady, who,  as  we  understand  It,  represented 
his  wife's  interests  in  the  land,  met  at  Chester 
C.  H.,  where  the  sale  was  to  be  made,  and 
had  a  conference  as  to  how  the  sale  should  be 
conducted.  At  that  conference  It  appeared 
that  Mrs.  Henrietta  C.  Davie  desired  to  pur- 
chase tbe  Home  tract,  and  that  the  syndicate 
above  mentioned  wanted  the  Water-Power 
tract  and  lands  adjoining,  other  than  the 
Home  tract.  But  aa  the  syndicate  were  only 
willing  to  buy  the  whole  property  at  a  prirr 
not  exceeding  $30,000,  and  aa  Mrs.  Davie 
wanted  to  buy  the  Home  tract,  and  as  Mr. 
Spencer  was  desirous  that  the  Water-Power 
tract  should  bring  an  amount  sufficient  to  pay 
the  claim  of  plaintiffs,  which  he  represented, 
and  which,  as  he  claimed,  was  secured  by  a 
lien  upon  a  one-fifth  interest  in  that  tract,  it 
became  necessary  to  determine  what  amounts 
should  be  bid  for  the  Water-Power  tract,  the 
Home  tract,  and  the  other  lands:  the  a^e- 
gate  of  these  bids  being  limited  to  tbe  sum 
of  $30,000.  After  very  considerable  confer- 
ence, the  amounts  of  these  several  bids  were 
agreed  upon,  as  stated  in  the  written  Instru- 
ment; but,  as  Mr.  Spencer  did  not  then  know 
the  precise  amount  of  the  claim  of  the  plain- 
tiffs, be  Insisted  that  provision  should  be  made 
to  secure  any  deficiency  that  would  arise  In 
case  the  one-fifth  of  tbe  proceeds  of  the  sale 
of  the  Water-Power  tract  should  prove  InsnfH- 
dent  to  satisfy  the  plaintiffs'  claim.  Just 
here  tbere  Is  a  direct  conflict  of  testimony, 
the  plaintiffs  Insisting  that  the  arrangement 
was  that  If  any  such  deficiency  should  arise 
in  the  claim  of  tbe  plaintiffs,  Indudlng  the 
claim  of  Jones  and  Robertwn,  irtkicb  ted  -fliat 
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morning  been  assigned  to  plaintiffs,  the  de- 
fendants would  make  the  same  good,  while 
the  appellant  Insists  that  his  anderstandlng 
was  that  the  defendants  should  only  make 
good  the  deficiency  to  the  extent  of  |100,  the 
amount  that  Mr.  Spencer  estimated  that  such 
deficiency  would  be.  These  terms  being  thus 
agreed  upon,  as  was  supposed,  Mr.  Spencer 
undertook  to  embody  the  same  In  writing. 
The  appellant,  t>elng  called  off,  left  the  room 
where  the  conference  took  place.  The  written 
instrument  above  copied  was  prqutred  In  his 
absence,  and  upon  his  return,  being  in  a  hurry 
to  catch  the  train,  be,  without  reading  the 
paper,  Blgned  the  same  for  himself  and  Mr. 
Pelzer. 

We  will  next  proceed  to  consider  the  several 
questlona  presented  by  tbe  exceptions,  as  stat- 
ed above: 

First,  was  there  any  error  on  the  part  of  tbe 
circuit  Judge  In  holding  that  this  was  a  ease 
properly  triable  by  a  Jury?— the  contention  of 
the  appellant  being  that  In  his  answer  he 
sets  up  an  equitable  defense,  which  should  be 
passed  upon  by  tbe  court,  and  not  by  a  Jury. 
We  do  not  think  that  the  answer  sets  up  an 
equitable  defense.  There  is  no  claim  that 
the  written  Instrument  relied  upon  by  plain- 
tiffs should  be  reformed,  nor  Is  there  any  claim 
that  the  contract  as  set  out  by  plaintiffs  should 
be  rescinded.  It  is  nothing  but  a  simple  denial 
that  tbe  contract  as  set  up  by  plaintiffs  is  the 
contract  Into  which  appellant  entered;  and 
this  raises  a  legal,  and  not  an  equitable,  Issue. 
The  exceptions  raising  the  first  question  are 
overruled. 

The  second  question  must  be  considered  In 
subdivisions,  as  It  relates  to  several  rulings  by 
the  circuit  Judge. 

(a)  It  appears  that  Mr.  Courtenay  was  put 
upon  tbe  stand  as  a  witness  by  plaintiffs,  and 
during  his  examloatlim  he  was  asked  by  plain- 
tiffs, with  the  avowed  object  of  testing  the 
accuracy  of  his  memory,  this  question;  "Didn't 
you  sign  a  bond  in  this  McCrady  case, 
and  say  that  you  had  never  signed  such  a 
bondJ"  Objection  was  Interposed  by  appel- 
lant's counsel  on  the  ground  of  irrelevancy, 
and  the  objection  was  overruled.  In  all  ques- 
tions as  to  the  Irrelevancy  of  testimony,  large 
discretion  must  necessarily  be  vested  In  the 
circuit  Judge,  from  the  very  nature  of  the 
ease;  and  It  must  be  a  very  clear  case  of  error 
harmful  to  the  party  interposing  the  objection 
which  would  Justify  interference  by  this  court 
In  this  case  It  is  very  obvious  from  the  testi- 
mony that  the  differences  between  these  par- 
ties arose  entirely  from  misunderstanding  and 
difference  Id  recollection,  and  not  from  any 
Improper  motives.  In  other  words,  there  was 
an  honest  difference  between  these  parties, 
and  hence  it  does  not  seem  to  us  to  have  been 
irrelevant  to  test  the  memory  of  each.  At  all 
events,  we  see  no  error  of  law  in  overruling 
tbe  objection.  E^ceptltui  6  must  be  overruled. 
Exception  6,  resting  to  the  same  matter,  can- 
not be  sustained.  While  It  Is  true  tbat  Mr. 
Oonrtenaar  waa  pat  upon  tiie  ttand  as  plain- 


tiffs' witness,  that  did  not  dqirlve  eltber  party 
of  the  right  to  ask  him  any  question  as  to  any 
material  issue  In  the  case;  and  It  Is  unques- 
tionably true  that  Mr.  Courtuiay  had  (as  he 
had  a  right  to  do)  testified  fully  as  to  what 
occurred  in  the  conference. 

(b)  Exceptions  7,  8,  9,  and  10  seem  to  re- 
late to  certain  objections  interposed  by  appel- 
lant during  the  examination  of  the  wltnen 
Tucker.  This  witness  was  examined  for  the 
purpose  of  showing  that  some  time  In  October. 
1802,  a  telegram  was  sent  by  Sloan  &  Son  to 
their  attorney,  Mr.  Spencer,  at  the  Instance  of 
appellant.  This  was  objected  to  upon  the 
ground  that  the  contract  sued  upon  havhig 
been  made  on  the  5tb  of  July,  1892,  what  oc- 
curred in  October  following  could  throw  no 
light  upon  such  contract  The  court  ruled 
tbat  the  telegram  referred  to  was  not  compe- 
tent evidence.  The  witness  was  then  asked 
whether  Mr.  Courtenay  instructed  him  to  send 
the  telegram  over  the  signature  of  Sloan  & 
Son  to  Mr.  Spencer,  to  which  the  witness  re- 
plied, without  objection,  "Yes,  sir."  The  wit- 
ness was  then  asked  what  Mr.  Conrtenay  told 
him  to  put  Id  the  telegram.  After  some  ccd- 
loquy  between  the  court  and  counsel,  the  court 
ruled  that  If  the  witness  could  state  what  Mr. 
Courtenay  directed  bim  to  put  in  the  tele- 
gram, he  might  state  tbat  as  a  declaration 
made  by  Courtenay  in  reference  to  the  matter 
In  issue,  and  that  the  fact  that  such  declara- 
tion was  made  after  the  making  of  the  alleged 
contract  would  not  render  such  declaration  in- 
competent The  witness  then  proceeded  to 
state  that  while  It  Is  very  difficult,  after  a 
lapse  of  six  years,  to  remember  every  word 
of  a  conversation,  he  clearly  recollected  that 
Capt.  Conrtenay  came  Into  the  office  on  tbe 
24th  day  of  October,  1892,  adding  that  be  re- 
freshed his  memory  "from  tbe  evidence, — doc- 
umentary evidence,"— whereupon  counsel  for 
appellant  objected  to  his  refreshing  his  mem- 
ory, saying  that  he  understood  the  ruling  of 
the  court  to  be  that  the  witness  could  state 
what  he  remembered,  to  which  the  court  as- 
sented; and  the  witness  was  directed  to  pro- 
ceed to  state  what  be  remembered,  and  testi- 
fied tbat  appellant  requested  him  to  send  the 
telegram,  which  was  to  the  effect  that  the 
paper  that  Mr.  Spencer  then  bad  bound  him- 
self and  others  who  signed  it  to  make  good 
the  account  of  J.  B.  E.  Sloan  &  Son.  Two 
points  In  relation  to  these  objections  to  the 
testhnony  of  Mr.  Tucker  seem  to  be  made  by 
exceptions  7,  8,  and  9,  one  of  which  Is  that  tbe 
circuit  Judge  erred  In  ruling  that  the  witness 
might  refresh  his  recollection  by  referring  to 
the  copy  of  the  telegram  referred  to,  hut  we 
do  not  understand  that  he  made  any  sucb  rul- 
ing. On  the  contrary,  he  ruled  that  the  tele- 
gram itself  was  incompetent,  but  that  the  wit- 
ness migbt  state  from  bis  own  memory,  if  bi> 
coiUd,  what  were  the  contents  of  the  telegram 
which  be  says  he  sent  to  Spencer,  over  the  sftr- 
nature  of  Sloan  &  Son.  at  the  request  of 
Courtenay.  But  if  such  had  been  the  niliog. 
we  are  not  prepared  to  say  there  would  bare 
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beenanroTorlDit  ThewltnesshaTlDgteBtlfled 
that  he  bad  sent  a  telegram  to  Spencer,  at  the 
request  of  Courtraiay,  to  which  he  had  Bigoed 
the  name  of  J.  B.  E.  Sloan  &  Son  by  the  au- 
thority of  one  of  the  membera  of  that  firm, 
when  asked  what  were  the  terms  of  the  tele- 
gram which  Mr.  Courtenay  bad  lustructed  him 
to  Bcnd,  we  see  no  reason  why  he  should  not 
be  permitted  to  refresh  his  memory  ae  to  the 
words  used  In  the  telegram,  after  be  bad  tes- 
tified that  he  had  sent  It  In  accordance  with 
the  direction  of  Mr.  Courtenay.  The  other 
point  of  objection  is  that  this  matter,  which 
occurred  months  after  the  contract  sued  upon 
waa  entered  into,  was  tncompeteot  to  show 
what  were  the  terms  of  such  contract.  It 
seems  to  us  that  the  testimony  waB  compe> 
tent  in  more  than  one  respect  It  was  com* 
petent,  as  the  circuit  Judge  held,  as  au  dd- 
misHion  or  declaration  by  appellant  as  to  the 
terms  of  the  contract.  And  it  Is  also  admissi- 
ble on  the  ground  of  estoppel.  There  is  no 
doubt  of  the  fact  that  there  was  a  controversy 
between  Spencer  and  Courtenay  as  to  the 
terms  of  the  contract;  the  former  contending 
that  be  was  not  bound  to  assign  the  bids 
which  he  had  made  until  the  claim  of  Sloan 
&  Son,  including  the  claim  of  Jones  and  Rob- 
ertson, which  had  been  assigned  to  them  on 
the  morning  of  the  sale,  was  made  good,  while 
the  latter  contended  that  the  said  claim  of 
Jones  and  Robertson  was  not  contemplated  in, 
or  provided  for  In,  the  contract.  If,  therefore. 
Spencer  assigned  the  bids  upon  any  assurance 
ttiat  the  claim  of  Sloan  &  Son,  Including  that 
assigned  to  them  by  Jones  and  Robertson, 
would  be  made  good  by  the  defendants,  then 
they  would  be  estopped  from  disputing  the 
claim  made  by  Spencer;  and  surely  any  testi- 
mony tending  to  show  that  such  assurance  had 
been  given  by  Mr.  Courtenay  (the  only  one  of 
the  defendants  who  seemed  to  be  disputing 
Mr.  Spencer's  i>osltlon)  would  be  competent 
upon  the  ground  of  estoppel,  if  not  competent 
upon  any  other  ground.  Exception  10,  luclud- 
t-d  in  this  subdivision,  Imputiog  error  In  al- 
lowing the  witness  Tucker  to  testify  that  the 
claim  of  Jones  and  Robertson  was  Included  In 
the  account  referred  to  Id  the  telegram,  can- 
not be  Busfalned.  In  tlie  first  place,  the  wit- 
ness did  not  80  testify.  This  witness  was  ex- 
amined three  tlme8,^before  John  C.  Mehrtens, 
notary  public,  on  the  &th  of  April,  1806»  which 
we  suppose  was  before  the  trial;  at  the  trial; 
and  again  in  reply.  On  the  last  occasion  no 
reference  whatever  was  made  to  the  claim  of 
Jones  and  Bobertson.  When  he  was  examin- 
ed In  chief  as  a  witness  for  plaintiffs,  he  sim- 
ply stated:  "My  connection  with  the  office 
[referring  to  the  office  of  Sloan  &  Son]  had 
brought  to  my  attention  that  Jones  and  Rob- 
ertson were  Indebted  to  J.  B.  B.  Sloan  &  Son, 
and  I  knew  a  settlement  was  attempted  to  be 
made  from  the  sale  of  the  Landsford  property, 
but  I  was  not  familiar  with  the  details.** 
And  to  thia  testimony  no  objection  whatsoever 
was  Interposed.  When  examined  befuri'  Mr. 
Mebrtou  aa  notary  public,  all  that  be  said  In 


reference  to  the  claim  of  Jones  and  Robertson 
was  substantially  the  same  as  that  quoted 
from  his  testimony  In  chief  at  the  trial,  and 
this  was  said  in  response  to  appellant's  first 
cross  interrogatory,  and  said  without  objec- 
tion. It  la  obvious,  thertfore,  that  exception 
10  must  be  overruled. 

(c)  Exceptions  11,  12,  and  13  relate  to  ob- 
jections to  the  testimony  of  Mr.  Spencer  as  to 
the  time  when,  and  the  reason  why,  be  with- 
drew bis  refusal  to  assign  the  bids  wlilch  he 
had  made  for  the  defendants.  The  testimony 
shows  that  Spencer  had  refused  to  assign 
these  bids  because  the  appellant  liad  taken 
the  position  that,  according  to  his  understand- 
ing of  the  agreement,  he  was  under  no  obli- 
gation to  pay  anything  more  than  he  had 
already  paid,  but  when  he  was  Informed  by 
his  clients,  through  the  telegram  above  re- 
ferred to,  that  they  were  satlafled,  the  ground 
of  bis  objection  was  removed,  and  be  assign- 
ed the  bids.  How  this  testimony  can  be  re- 
garded as  Incompetent,  we  are  at  a  loss  to 
perceive.   These  exceptions  are  overruled. 

(d)  Exceptions  19,  20,  21,  and  22  ace  dis- 
posed of  by  what  has  already  been  said;  and 
exception  23  Is  too  general  to  require  any  con- 
sideration. 

(e)  Kzceptlon  25,  imputing  error  in  exclud- 
ing the  letter  of  Pelzer  to  Courtenay,  of  9th 
October,  189T,  cannot  be  sustained.  We  do 
not  find  any  letter  of  that  date  mentioned  In 
the  "case,"  except  that  such  a  letter  was 
offered  in  reckly,  and  ruled  inadmissible,  be- 
cause it  was  not  in  reply,  which  was  clearly 
right,  as  It  was  not  In  reply  to  any  evidence 
(^ered  by  plaintltTs.  Of  course,  when  it  waa 
first  offered  to  prove  the  contents  of  such 
letters,  the  lettra  Itself  was  the  best  evidence 
of  what  It  contained;  and,  besides,  Its  con- 
tents were  brought  out  without  objection,  as 
Mr.  Courtenay  was  permitted  to  state  a  con- 
versation he  had  with  Mr.  Pelzer,  giving  his 
reasons  for  paying  up. 

(f)  Exception  26,  Imputing  error  In  allow- 
ing the  witnesses  Tucker  and  Sloan  to  be  ex- 
amined In  reply  for  the  purpose  of  reiterating 
what  they  had  said  in  their  testimony  In 
chief,  cannot  be  sustained.  These  witneues, 
having  testified  as  to  what  occurred  when  the 
telegram  above  referred  to  was  sent,  were 
contradicted  by  Mr.  Oonrtenay,  when  be  was 
put  on  the  stand  as  a  witness  tor  the  defense. 
In  several  particulars,— notably,  as  to  his  hav- 
ing requested  the  telegram  to  be  sent;  and 
these  witnesses  (Tucker  and  Sloan)  were  ex- 
amined in  reply,  and  asked  whether,  after 
hearing  Conrtenay's  testtraony,  they  still  ad- 
hered to.  their  prevlons  testimony,  and  they 
both  said  they  did.  In  this  we  see  no  error 
of  law.  The  conduct  of  a  trial  must  neces- 
sarily, to  a  large  extent,  be  left  to  the  circuit 
Judge,  and  the  course  which  he  takes  will 
not  be  Interfered  with  by  this  court,  unless 
some  error  of  law  Is  committed.  It  may  be 
tiiat  a  witness  for  the  plaintiff  has  made  some 
statement  which,  after  hearing  It  contradicted 
by  a  witness  fw  the  defenset  be  would  desire 
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to  correct  or  explain;  and  so,  on  the  contrary, 
the  Trltness,  after  hearing  his  statement  eon- 
tnidfcted,  might  desire  to  reiterate  his  state- 
ment, notrrithatandlng  such  contradiction,  and 
we  see  no  error  of  law  In  permitting  him  to 
do  so. 

The  third  general  question  Is  as  to  whether 
there  was  error  in  refusing  the  motion  for  a 
nonsuit.  Exceptions  14  to  21,  Inclusive,  and 
23  and  24,  seem  to  relate  to  this  matter.  We 
do  not  propose  to  consider  these  exceptions 
In  detail,  for  the  reason  that  some  of  them 
simply  assail  the  reasons  given  by  the  clrcnlt 
Judge  for  refusing  the  motion;  and,  even  If 
some  or  all  of  his  reasons  are  not  well  found- 
ed, that  woBld  not  affect  the  question,  as  the 
question  for  this  court  to  determine  is  wheth- 
er the  ruling  of  the  circuit  Judge  Is  erroneous, 
and  not  whether  the  reasons  which  he  gave 
for  his  ruling  are  sound.  Besides,  rule  18  of 
the  circuit  court  requires  that  a  motion  for 
a  nonsuit  must  be  reduced  to  writing,  "stat- 
ing the  grounds  of  the  motion."  and  these 
grounds  are  what  the  circuit  court  is  called 
upon  to  consider,  and  that  is  what  this  court 
Is  re<julred  to  review.  That  rule  was  com- 
piled with  In  this  case,  and  the  motion  for  a 
nonsuit  was  based  upon  three  grounds,  which 
are  hereinabove  set  out  in  luce  verba.  The 
first  of  these  grounds  Is  that  "the  written  In- 
strument sued  upon"  imposes  no  obligation 
upon  the  defendants  to  make  good  the  claims 
of  plaintlfCs.  But  we  do  not  understand  that 
the  action  Is  based  alone  upon  the  written  In- 
strument, but  upon  that  instrument  supple- 
mented by  the  parol  evidence  as  to  what  pass- 
ed between  the  parties  nt  the  conference  which 
preceded  the  signing  of  that  instrument. 
■While,  therefore,  it  is  true  that  the  written 
instrument  does  not.  In  terms,  show  who  were 
to  make  good  the  claims  held  by  plaintiffs, 
and.  In  addition  to  this,  does  not  show  the 
amount  of  such  claims,  yet  the  plaintiffs  rely 
upon  the  parol  evidence  above  referred  to,  for 
the  purpose  of  supplying  these  additional 
terms  of  the  contract  sued  upon,  which  do 
not  appear  In  the  written  histrument.  The 
question,  therefore,  as  to  what  would  be  the 
proper  construction  of  the  written  instrument, 
if  It  stood  alone.  Is  not  before  us,  as  parol  evi- 
dence was  received,  without  objection,  for  the 
purpose  of  supplementing  the  terms  of  the 
TiTltten  instrument.  We  do  not  think  that  the 
first  ground  upon  which  the  motion  for  a  non- 
suit was  based  is  tenable,  as  there  was  clearly 
some  testimony  tending  to  show  who  were  tho 
parties  who  agreed  to  make  good  the  claims  of 
plaintiffs,  and  the  amount  necessary  for  tliat 
purpose.  MTiether  such  testimony  was  suffi- 
cient to  establish  these  facts  was  a  question 
solely  for  the  jury,  and  their  determination  as 
to  that  matter  this  court  has  no  Jurisdiction 
to  review.  The  second  ground  Is  that  there 
was  no  evidence  whatever  showing  any  con- 
sideration for  the  defendants  assuming  any 
obligation  to  make  good  the  claims  of  the 
plaintiffs.  We  cannot  adopt  that  view. 
There  certainly  was  testimony  tending  to  show 


that  the  defendants  desired  to  pnrtiiase  the 
property  at  a  price  not  exeeedlBg  the  sum  of 
9»0,000;  that  tbe  main  object  of  the  pnrdiue 
was  to  obtain  the  Water-Power  tract,  and 
such  adjoining  lands  as  might  be  necessary  or 
desirable,  at  least,  for  the  purpose  of  devdop- 
ing  tbe  water  power;  that  Mr.  Spencer,  as  tbe 
attorney  of  plaintiffs,  held  claims  secured  by 
a  lien  upon  a  one-flfth  tnt»e«t  in  the  Water- 
Power  tract,  which,  under  the  order  of  sale, 
was  required  to  be  sold  separately;  that  Spen- 
cer instated  that  tbe  Water-power  tract  sbould 
bring  an  amount  sufficient  to  pay  the  claims 
which  he  heW;  that  Mrs.  BenrtetU  a  Davit- 
desired  to  buy  the  Home  tract;  that,  In  order 
to  attain  tbe  ends  desired  by  the  several  par- 
ties, it  was  necessary  to  fix  upon  tbe  amounts 
to  be  bid  for  the  several  pieces  of  property,  in 
order  that  they  should  not  exceed  in  the  whole 
the  amount  which  defendants  were  willing  to 
give  for  the  whole  property;  that  accordingly 
the  amounts  to  be  bid  were  flzed  upon  »f 
stated  In  the  written  Instrument  but  that  Mr. 
Spencer,  not  knowing  precisely  the  amouni 
necessary  to  satlBfy  the  claims  which  he  rep- 
re8i>nted,  was  unwllllog  to  agree  to  the  amonnt 
to  be  l>id  for  the  Water-Power  tract  unleas  de- 
fendants would  agree  to  make  good  any  de- 
ficiency in  the  payment  of  the  claims  bdd  by 
him:  and  that  such  agreement  was  made.  If 
these  facts  were  established  (and  that  was  a 
question  exclnslvely  for  the  Jury),  then  there 
was  a  sufficient  condderatlon  to  support  the 
contract  sued  upon.  We  do  not  think,  there- 
fore, that  the  motion  for  a  nonsuit  ooald  be 
sustained  on  the  second  gnund.  Tbe  thlrrt 
ground  is  disposed  of  by  what  has  already 
been  said.  The  exceptions,  therefore,  to  the  | 
refusal  of  the  motion  for  nonsuit  an  over^ 
ruled. 

The  fourth  general  question,  as  to  whether 
there  was  error  In  the  charge  to  the  Jury,  or  In 
the  refusal  to  charge  certain  requeste.  will 
next  be  considered.  The  exceptions  as  to  this 
matter  are  27  to  30,  both  Inclusive.  The  first 
of  these  exceptions  Is  subdivided  Into  quite  a 
number  of  exceptions,  which  will  not  be  con- 
sidered In  detail,  as  some  of  them  are  prac- 
tically repetitions  of  others,  scnne  are  mere 
statements  of  extracts  made  from  tbe  charge, 
without  pointing  to  any  specific  error  of  law 
therein,  and  others  are  taken  under  a  miscon- 
ception of  the  charge.  Indeed,  we  have  found 
It  very  difficult  to  ascertain  what  are  the  spe- 
cific errors  of  law  imputed  to  the  charge.  We 
are  therefore  comiwlled  to  confine  our  atten- 
tion to  what  we  suppose  to  be  the  points  of 
law  wherein  It  Is  chained  that  the  clrcnlt 
Judge  has  erred.  The  first  of  these  Is  that 
the  circuit  judge  should  have  construed  tbe  i 
written  instrument,  and  not  left  its  construc- 
tion to  the  Jury.  While  there  Is  no  doubt  that 
the  rule  of  law  Is  that  an  InstrumMit  in  writ- 
ing must  be  construed  by  tbe  Judge,  and  no: 
by  the  jury,  we  do  not  see  that  this  rule  has  j 
been  violated  in  this  ease.  Tbe  drcnlt  Judge 
did  construe  the  written  Instramtat,  and  tah 
stmcted  the  Jury  that.  In  and  ot  Itadt  it  wu 
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not  nifflctent  to  diow  the  contract  nied  upcm. 
But,  InftanBnch  ae  the  written  Instrument  ^ 
not  even  purport  to  contain  all  of  the  terms 
of  tlie  cmtract,  parol  evldaiee  wu  r^Ued  upon 
to  show  what  were  the  other  tonus  of  tbe 
contract  not  specified  In  the  written  tautm- 
ment.  and  from  that  e^ence  the  Jury  were 
lustrncted  to  determine  what  were  these  ad- 
ditiooal  terms  at  the  contract   The  next  point 
made,  aa  we  understend  It,  la  that  tiie  Judge 
erred  In  Instructing  the  jur?  that  they  were 
to  detennine  from  the  evidence  whether  the 
defendants  bound  theanelves  J<^t^  or  aever- 
ally,  as  It  was  c^Qed,  to  pay  any  dafidency 
that  might  wpear;  ^t  is,  whether  each  of 
the  d^endante  a^preed  to  pay  the  whole  of 
such  deficiency,  or  only  a  one-fifth  part  there- 
of. It  being  manifest  that  there  was  nothing 
In  the  written  Instrumoit  to  Indicate  what  was 
the  measure  of  the  liability  of  ea(di,  that  mat- 
ter could  only  be  ascertained  from  the  pand 
evidence,  which  was,  of  course,  for  the  Jury. 
The  next  point  made  Is  that  there  was  error 
In  cbargtog  plahitlffs'  fifth  request,  which  is 
set  out  Id  the  charge,  as  well  as  In  the  appel- 
lant's exceptions,  which  was  to  the  effect  that 
where  two  or  mare  persons  Jointly,  as  parties 
of  the  one  part,  rater  into  a  contract  wltii  an- 
other, a  mere  mistake  of  only  one  of  the  par- 
tlea  contracting  Jointly  would  not  relieve  any 
of  the  parties  tm  his  part  fmn  the  perform- 
ance of  the  contract  as  against  the  other  con- 
tracting parties.  In  this  tbere  was  no  error,  for 
the  reason  that  the  essential  eteDbent  of  mu- 
tuality would  be  wanting.  Our  next  Inquiry 
Is  whedier  there  was  any  error  in  (Urging 
plaintiffs^  sixth  request,  which  ta  set  out  in 
the  charge  as  well  as  in  the  nceptlbns.  We 
see  no  error  here,  as  the  proposition  there 
charged  Is  in  accordance  with  tlie  wdl-aet- 
tled  rule  that  the  terms  of  a  written  contract 
oonnot  be  varied,  explained,  or  contradicted  by 
parol  evidence,  imless  there  is  a  direct  proceed- 
ing for  the  reformation  or  rescission  of  the 
contract;  and  this  is  not  such  a  proceeding. 
The  D«ct  point  made  ia  tiiat  there  was  error 
in  charging  plalntUFs*  flrrt  and  sevenUi  re- 
quests.  The  exception  In  which  this  point  is 
made  Is  not  In  such  form  as  would  require 
this  court  to  consider  It,  inasmuch  as  It  does 
not  appear  In  the  exception  what  those  re- 
quests were;  but,  as  they  are  set  out  In  the 
Judge's  charge,  we  will  waive  the  objection  as 
to  want  of  form,  and  consider  these  reguesto. 
The  first  request  simply  seta  forth  one  of  the 
well-settled  principles  of  the  law  of  estoppel, 
and  there  was  no  error  to  so  charging.  If 
Mr.  Spencer  iras  induced  to  change  bis  posi- 
tion, by  assigning  the  bid,  upon  the  represen- 
tation made  by  Mr.  Courtenay  that  both  of  the 
rf«»«im*  mentioned  In  the  written  Instrument 
would  be  made  good,  appellant  would,  of 
course,  be  estopped  from  afterwards  disputing 
such  representation.   Of  course,  whether  such 
a  representation  was  made,  and  whether  Spen- 
cer acted  upon  it,  were  questions  of  fact,  ex- 
<dwilvely  for  the  jury,  which  we  have  no  Jo- 
riadlction  to  consider,  and  theretore  are  not 
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at  liberty  to  express  any  opinion  as  to  soch 
question.  The  seventh  request  reste  upon  a 
similar  princtj^  If  the  appellant  n^tUgently 
or  Inadvertently  signed  the  written  instrument 
without  reading  it,  and  plaintiffs  were  there- 
by induced  to  release  their  security  for  the 
daim  which  they  hdd  against  Jones  and  Bob- 
ertson,  and  accepted  in  lien  thereof  the  writ- 
ten instrument  In  the  terms  In  whlcb  it  read. 
It  Is  clear,  rxpaa  fbie  same  prtodple  of  estop- 
pd,  fliat  the  appellant  could  not  afterwards 
avail  himself  <tf  a  mistake  as  to  what  were  - 
the  terms  of  the  written  hutrument,  caused 
by  his  own  n^leet  to  read  the  paper.  The 
twoity-et^th  exception,  complaining  of  error 
In  refntfng  to  chai^  appellant's  seventh  and 
eighth  requests,  cannot  be  considered,  under 
the  veU-settled  rule  of  this  court.  The  "case" 
doea  not  show  that  these  requests;  aa  aet  out 
to  this  exception,  ever  were  snlmiltted  to  the 
drcult  Judge.  See  Lites  v.  Addison,  27  S.  0. 
229,  280,  SB.  VI.  214,  where  the  reason  for  the 
rule  la  thus  stated:  "While  the  'case,'  aa  sub- 
mitted tile  appelant,  la  open  to  amendment 
as  well  by  counsel  for  respondent  as  by  the 
drcult  Judge,  when  It  Is  submitted  to  him  tor 
settlement,  the  exceptions  of  appellant  can- 
not be  so  amended.  Hence,  when  facts  are 
incorrectly  stoted,  or  reqneste  to  charge  are 
not  properly  represented,  In  the  'case,'  such 
errora  may  be  corrected  by  amendment;  but 
when  they  are  found  only  in  the  exceptions, 
th^  are  beyond  the  reach  of  amendment,  and 
tiierefore  cannot  be  regarded  HiIs  court" 
8e^  to  same  effect,  Stackhouse  v.  Wheeler,  17 
S.  C.  105;  Stote  V.  Coleman,  17  S.  0.  473;  Mc- 
pherson V.  McPhers(m,  21  S.  0.  261;  State 
V.  Jenkins,  21  S.  Q  086.  While,  therefore, 
we  do  not  mean  to  totlmate  that  the  re- 
quests to  charge  npon  which  exception  28  Is 
based  are  incorrectly  represented,  yet  this 
well-settled  rule  must  be  aK>lied,  espedally 
where,  as  to  Uiis  case.  Its  protection  has  been 
tovoked.  We  may  add,  however,  ex  gratia, 
that  we  do  not  think  this  exception  could  be 
sustolned,  even  If  pn^ly  before  no.  The 
twenty-ninth  exertion  is  iwactlcally  disposed 
of  by  what  has  already  beat  said.  Slxcep- 
tloiu  80  and  31,  relating  to  the  qnestlon  wheth- 
er, to  this  action,  a  verdict  against  appellant 
alone  could  be  sostatoed,  have  likewise  be«i 
disposed  of  by  what  has  been  said  as  to  the 
question  ol  whether  the  defendante  contract- 
ed each  for  the  whole  amount  of  the  defi- 
ciency, or  only  for  his  one-fifth  part  thereof. 
The  determination  of  that  question  depended 
upon  the  view  which  the  Jury  might  take  at 
the  parol  evidence,  as  the  written  Instrummt 
threw  no  light  upon  that  question,  as  to  which 
the  Jury  were  properly  Instructed. 

It  only  remains  to  consider  exception  82, 
which  is  dNlded  into  three  8ubdiviBlon&  The 
first,  based  upon  the  proposition  that  the  ap- 
pellant set  np  an  egnltable  defense,  ia  dis- 
posed of  by  what  has  already  been  raid  ta  con- 
sidering the  first  general  qnestlon  In  the  case. 
The  second,  whldi  Is  but  a  repetition  of  the 
proposition  that  a  Judgment  eould  not  be  en- 
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tered  against  appellant  alone,  baa  already  been 
disposed  of.  The  third  1b  that,  the  other  four 
defendants  having  been  releaaecl,  appellant  Is 
also  released.  If  the  other  four  defendants 
were  never  liable  for  appellant's  one-fifth  part 
of  the  deficiency,  as  the  jury  seem  to  have 
found,  then  It  could  not  be  said  that  the  other 
four  defendants  were  released  from  a  liability 
which  they  never  Incurred. 

Some  question  seems  to  have  been  made  In 
the  court  below  as  to  the  statute  of  frauds; 
and  ^pellant,  by  his  tenth  request,  desired  a 
charge  upon  that  subject,  which  was  compiled 
with,  and,  as  we  understand  It,  such  charge 
was  satisfactory  to  appellant  At  all  events, 
we  do  not  find  In  the  exceptions  any  complaint 
made  as  to  that  part  of  the  Judge's  charge, 
and  hence  there  Is  nothing  for  us  to  decide 
as  to  that  matter. 

A  point  is  made  !n  the  argument  that  the 
appellant  was  entitled  to  Judgment  non  ob- 
stante veredicto.  But  no  such  motion  was 
made  before  the  circuit  Judge,  so  far  as  the 
"case"  shows,  and  there  is  no  exception  rais- 
ing any  such  point.  It  is  not,  therefore,  prop- 
erly before  us.  We  may  add,  however,  that 
even  If  the  point  was  properly  before  us.  It 
could  not  be  sustained,  under  the  case  of 
Bowdre  v.  Hampton,  6  Rich.  Law,  208,  quoted 
in  the  very  recoit  case  of  Barnes  v.  Rodgers 
(S.  C.)  31  S.  E.  865.  The  judgment  of  this 
court  is  that  the  judgment  of  the  circuit  court 
be  affirmed. 


BADHAH  T.  BRABHAM. 
(Supreme  Gonrt  of  Sooth  Carolina.   March  20, 
1889.) 

Flbadixo— Frivomcs  Anbwbr— Waitsr— AppbaIi 
—Exceptions— SnrFiciBNCT—JuDOK  atChim- 

BBR9— POWBKS—BSPLEVIS— COUHTKRCLAIM. 

1.  A  demurrer — filed  before  isHnes  are  adju- 
dicated— to  an  answer  as  not  stating  facts  suffi- 
cient to  constitute  a  defense  does  not  militate 
against  plaintifiTB  right  under  Code,  g  26S,  to 
move  to  strike  out  tne  answer  as  frivolous. 

2.  An  exception  alleging  that  the  court  erred 
in  holding  that  an  answer  was  frivolous  will 
not  be  considered,  where  it  fails  to  specify  in 
what  particulars  the  court  erred. 

3.  After  strilclng  an  answer  as  being  frivol- 
ous, under  Code,  i  268,  the  judge  cannot  in 
chambers,  render  a  judgment  by  default. 

4.  A  counterclaim  cannot  be  filed  In  an  ac- 
tion under  the  Code  to  recover  specific  chattels, 
where  there  are  no  exceptional  circnmstances 
entitling  defendant  to  equitable  relief. 

5.  An  answer  in  one  paragraph  admitting 
"all  the  allegationa  of  the  said  complaint  save 
those  or  such  as  are  hereafter  denied,"  and  then 
setting  up  a  defense  merely  of  an  affirmative 
nature,  does  not  deny  any  of  the  allegations  of 
the  complaint. 

6.  A  seller  of  chattels  does  not  waive  his 
right  to  the  possession  thereof  by  extending 
the  time  of  payment  of  the  price,  in  the  absence 
of  an  ai^reemcnt  that  the  right  of  property  was 
to  remain  in  the  buyer  during  the  extension. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell  county;  R.  C.  Watt*,  Judge. 

Action  by  V.  C.  Badham  against  II.  O.  Brab- 
ham, Judgment  foi  plaintiff,  and  defendant 
.  appeala.  Modified. 


Jamei  B.  Davie,  for  appeOant  Bellinger 
Townsend  &  O'BannoD.  for  ret^ndent 

GARY,  A.  J.  The  appeal  herein  ia  from  an 
order  of  his  honor,  Judge  Watts,  whlcb  is  as 
follows:  "The  above-entitled  cause  coming 
CD  to  be  heard  before  me,  as  presiding  Judge 
in  the  Second  circuit,  at  my  chambers,  in 
Bamberg,  S.  C,  on  a  motion  by  plaintiff  for 
Judgment  on  the  answer  as  frivolous,  under 
section  268  of  the  Code  of  Civil  Procedure: 
After  hearing  the  complahit,  answer,  and  no- 
tice of  the  motion  read,  Mr.  G.  Duncan  Bel- 
linger, of  counsel  for  the  plaintiff.  In  support 
of  the  motion,  and  Jas.  E.  Davis,  counsel  for 
the  defendant  Id  opposition  thereto,  I  hol>1 
that  the  answer  Is  frlTolons.  The  complaint 
alleges  that  the  plaintiff  Is  the  owner  of  cer- 
tain specific  personal  property  therein  describ- 
ed, of  the  aggregate  value  of  in  the  pos- 
session of  the  defendant  who  detains  same, 
and  refuses  to  deliver  It  to  the  plaintiff,  al- 
though he  has  made  a  demand  for  such  deliv- 
ery; stating  a  cause  of  action  for  claim  and 
delivery  of  specific  personal  property,  under 
the  Code.  The  answer  admits  the  allegations 
of  the  complaint,  and  attempts  to  set  up  cer- 
tain breaches  of  covenant  or  agreement  in  ref- 
erence to  the  sale  of  certain  personal  proper- 
ty by  plaintiff  to  defendant,  at  what  price  Is 
not  stated;  also,  part  payment  for  suc-h  ma- 
chinery, and  an  extension  of  time  for  the  pay- 
ment of  the  balance;  a  taking  of  said  prop- 
erty from  the  possession  of  plaintiff  imder 
these  proceedings  of  claim  and  delivery,  to 
his  damage  In  the  sum  of  |2,000,  as  an  affirm- 
ative defense,— and  for  counterclaim  denies 
each  and  every  other  allegation  In  the  com- 
plaint. The  allegations  In  the  complaint  hav- 
ing been  admitted.  It  Is  only  necessary  to  refer 
to  the  cases  of  WlUlams  v.  Irby,  15  S.  C.  461: 
Talbott  V.  Padgett  30  S.  C.  167,  168.  8  S.  E. 
845;  Slamifacturlng  Ca  v.  Smith.  40  S.  C. 
529,  19  S.  E.  134;  and  FInley  v.  Cudd,  42 
C.  121,  20  S.  E.  32,— to  see  that  the  answer 
tails  to  deny  any  allegations  of  the  comfriatnt 
as  a  defense,  or  to  state  any  new  matter  which 
could  avail  defendant  as  an  aflirmatlve  de- 
fense or  counterclaim  In  this  action.  It  pre- 
sentfi  no  Issues  which  can  be  determined  in 
this  action,  and  is  therefore  frivolous.  Tharin 
V.  Seabnrak,  6  S.  C.  118;  Machine  Co.  t.  EUll. 
S  S.  E.  82,  27  a  C.  161;  Grayson  r.  Harris. 
37  S.  C.  607,  16  S.  E.  154.  It  Is  therefore  or- 
dered and  adjudged  that  the  answer  of  the  de- 
fendant herein  be.  and  hereby  is,  overruled,  as 
frivolous,  and  that  the  plaintiff.  V.  0.  Badham. 
have  Judgment  thereon  against  H.  O.  Brab- 
ham, the  defendant,  for  the  possession  of  the 
property  deBcrll>ed  in  the  complaint,  or  tix 
hundred  and  fifty  dollars,  tbe  value  thereof, 
in  case  delivery  cannot  be  had." 

Tbe  exceptions  allege  error  on  the  part  of 
the  circuit  judge  in  the  foUowhig  particulars:. 
"(1)  That  his  honor.  Judge  Watts,  had  no  Ju- 
rlsdictloD,  the  issue  having  already  been  Joineil 
by  service  of  the  written  demurrer  to  the  de- 
fendant's answer,  and  the  said  demiin«r  not 
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having  been  adjudicated.  (2)  That  Judge 
Watts  erred  In  holding  that  the  answer  waa 
Crlvoloufl.  (3)  That  he  also  erred  hi  holdhig 
that  the  property  described  in  the  plaintiff's 
couiplalDt  waa  of  the  alleged  value  of  six  hun- 
dred and  fifty  dollars,  whereas  the  plaintiff 
demanda  Judgment  for  the  poaseaslon  of  said 
property,  or  stx  hundred  and  fifty  dollars,  the  i 
value  thereof,  the  two  hundred  and  fifty  dol- 
lars damages,— there  being  no  proof  before 
him  subject  to  cross-examination,  or  notice  to 
defendant  by  way  of  affidavit;  and  hence  his 
honor  erred  In  adjudging  defendant's  property 
to  be  the  property  of  the  plaintiff,  or  alx  hun- 
dred and  fifty  dollars,  the  value  thereof.  (4) 
Because  his  honor  erred  In  holding  that  dam- 
ages could  not  be  set  up  in  an  action  for  claim 
and  delivery,  and  in  misconstruing  the  cases 
of  Williams  V.  Irbv,  15  S.  O.  461,  and  Talbott 
V.  Padgett.  30  S.  C.  167,  8  S.  B.  845.  (5)  That 
his  honor  erred  In  holding  that  the  answer 
failed  to  deny  any  of  the  allegations  In  the 
complaint  that  could  be  determined  In  this  ac- 
tion, either  by  way  of  an  affirmative  defense 
or  counterclaim.  (6)  The  court  erred  In  hold- 
ing the  answer  frivolous,  and  overruling  the 
same,  and  allowing  plaintiff  Judgment  for  the 
possession  of  the  property  described  in  the 
complaint,  or  six  hundred  and  fifty  dollars, 
the  value  thereof,  In  case  a  delivery  cannot 
be  had,  whereas  It  is  respectfully  submitted  | 
that  said  property  has  been  taken  from  the  | 
defendant,  advertised,  sold,  and  the  proceeds  i 
retained  by  said  plaintiff.  (7)  The  court  erred 
in  strililng  out  said  answer  aa  frivolous  be- 
cau>:e  the  allegations  of  same  ahow  conclu- 
sively, outside  of  any  facta,  that  the  defend- 
ant paid  plaintiff  one  hundred  and  three  dol-  ; 
lars,  outside  of  the  consideration  or  purchase  | 
money,  to  extend  the  ttme  of  payment  on  new 
contract" 

1.  At  the  time  the  plaintiff  senred  the  notice 
of  mutlon  mentioned  in  the  order  aforesaid.  | 
he  interposed  a  demurrer  to  the  answer  on  the  [ 
gmuiKl  that  It  did  not  state  facts  snfflcient  to  j 
constitute  a  defense,  for  the  reasons  therein 
stated.    Section  268  of  the  Code  Is  as  foHows: 
"If  a  demurrer,  answer,  or  reply  be  frivolous,  ; 
the  party  prejudiced  thereby,  upon  a  previous  \ 
notice  of  five  days,  may  apply  to  a  Judge  of 
the  court,  either  In  or  out  of  the  court,  for  ; 
Judgment  thereon,  and  Judgment  may  be  giv- 
en accordingly.'*  The  statute  does  not  pro- 
vide at  what  stage  of  the  proceedings  the  mo- 
tion shall  be  made,  except  upon  a  prevlons  no- 
tice of  fire  days.   The  plaintiff  bad  the  right 
to  demnr  to  the  answer  on  the  ground  that  It 
did  not  state  facta  suffldent  to  constltnte  a 
defense  at  any  time  before  the  Issnes  were 
adjudicated,  and  the  fact  that,  he  Interposed 
this  demtirrer  at  the  time  mentioned  In  no 
way  militated  against  bta  right  to  make  fbe 
motion  to  strike  out  the  answer  aa  frivolous. 
The  first  coxeptlon  la  therefore  overruled. 


2.  The  second  exception  falls  to  specify  In 
what  particulars  the  circuit  judge  erred.  It 
will  be  seen,  however,  In  considering  the  other 
exceptions,  that  It  cannot  be  sustained. 

3.  As  herehibefore  stated,  the  motion  was 
made  before  his  honor  at  -chambers.  The  only 
power  which  he  could  then  exercise  was  to 
adjudge  whether  the  answer  was  frivolous. 
After  the  answer  was  struck  out,  the  plaintiff 
had  the  right  to  a  judgment  by  defatilt,  but 
this  could  only  be  taken  in  open  court.  In 
the  case  of  Turner  v.  Foreman,  47  S.  C.  31, 
21  S.  E.  968,  it  was  decided  that  a  circuit 
judge,  at  chambers,  did  not  have  the  power 
to  set  aside  a  Judgment;  and,  for  reasons  ful- 
ly as  cogent,  he  cannot  render  a  Judgment  at 
chambers.  Such  a  practice  would  lead  to  end- 
less confusion.  The  third  exception  la  sus- 
tained. 

4.  The  question  raised  by  the  fourth  excep- 
tion has  several  times  been  considered  by  this 
court,  and  the  conclusion  of  the  presiding 
judge  la  fully  austalned  by  the  authorities 
which  he  cited.  In  the  case  of  Music  House 
V.  Horusby,  45  S.  0.  Ill,  22  S.  E.  781,  Mr. 
Justice  Pope,  who  delivered  the  opinion  of  the 
court,  quotes  with  approval  the  following  lan- 
guage from  Pomeroy's  Code  Remedies  (section 
767):  "It  would  seem  that,  In  an  action  to  re- 
cover possession  of  specific  chattels,  no  coun- 
terclaim Is  posalble,  unleaa,  perhaps,  equita- 
ble relief,  may  be  demanded  under  some  ex- 
ceptional circumstances."  In  that  case  the 
plaintiffs  brought  an  action  for  claim  and  de- 
livery of  an  organ,  and  the  defendant  was 
allowed  to  set  up  as  a  defense  that  the  plain- 
tiffs had  practiced  fraud  on  her  In  the  sale  of 
the  instrument.  But  there  are  no  exceptional 
circumstances  In  this  case  entitling  the  defend- 
ant to  equitable  relief.  The  fourth  exception 
la  overruled. 

5.  The  fifth  exception  falls  to  jiolnt  oat  what 
allegations  In  the  complabit  are  denied  by  the 
answer,  but,  waiving  this  ol^ectlon,  the  excep- 
tion cannot  be  sustained.  The  first  paragraph 
of  the  answer  is  aa  follows,  "That  he  admits 
an  the  allegations  of  the  said  complaint,  aave 
those  or  such  as  are  hereinafter  denied,"  and 
the  only  defenses  relied  upon  are  of  an  af- 
firmative nature. 

6.  The  sif  til  exception  la  disposed  of  by 
what  was  said  ht  eoiulderlng  the  otlier  ex- 
ceptions. 

7.  There  Is  nothing  In  the  "case"  showing 
tiiat  the  right  of  property  was  to  remain  In  the 
defendant  during  the  extension  of  time  al- 
leged In  the  answer,  and  we  fail  to  see  what 
relevancy  the  alleged  extension  of  time  of 
payment  has  in  determining  the  plaintiff's 
right  to  the  possession  of  the  property  in  an 
action  for  claim  and  delivery.  The  seventh 
exception  la  orermled.  The  Judgmoit  of  the 
circuit  court  Is  modified  In  the  particulars 
hereinbefore  mentioned. 
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JOYS  T.  SOUTH  CAROLINA  MUT.  INS.  C30. 
(Sqcffemt  Court  of  South  Carolina.   Ifarch  14, 

1888.) 

KoTDAL  In8uka:(cb  —  ffAiTu  or  CoNDinom— 
Anostmsnt— Promibb  to  Pat. 

1.  An  insurer  does  Dot  waive  a  coodition  of 
a  policy  by  adjusting  the  loss  after  insored  has 
stipnlated  in  his  proof  of  lois  that  inch  adjust- 
ment  shall  not  be  considered  a  valTer  of  any 
of  insurer's  rights. 

2.  A  mutoal  iSre  Insnrance  company  does  not 
waive  a  right  to  claim  a  forfeiture  for  Insured's 
failure  to  pay  assessments  before  the  loss  by 
writing  that  the  loss  would  be  paid,  where  a 
■ubBeqnent  letter  la  sent,  denying  all  liability, 
before  there  was  any  change  in  Insured's  c<mdi- 
tlon  after  receipt  of  the  first  letter. 

Aiveal  from  common  pleas  circuit  court  of 
Snmter  conaty;  Bmest  Gary.  Judge. 

Action  by  Llna  E.  Joye  against  the  South 
Carolina  Mutual  Insurance  Company  on  an 
Insurance  policy.  From  an  (wOer  for  nonsuit, 
plaintiff  appeals.  Affirmed. 

Puidy  &  Beynolds.  for  appellant  Joseph 
A.  McCuUongfa  and  Hoynsworth.  &  Hayns* 
worth,  for  reqxmdent. 

POPB,  J.  After  the  plaintiff  had  offered 
her  testimony,  the  defendant  moved  the  court 
to  grant  a  nonsuit.  The  circuit  Judge  grant- 
ed the  motion  upon  the  ground  that  the  testi- 
mony showed  that  the  contract  sued  on  at 
the  time  of  the  loss  was  suspended  for  non- 
payment of  assessments,  and  furAlshed  no 
cause  of  action  against  the  defendant  The 
plaintiff  now  appeals  from  such  order  for 
nonsuit  on  tiie  following  grounds,  to  wit:  (1) 
In  that  such  order  deprived  the  plaintiff  <tf 
the  right  to  show  waiver  or  estoppel  on  the 
part  of  the  defendant  to  make  the  objection 
that  the  policy  sued  on  had  been  suspraded 
for  nonpayment  of  assessments.  (2)  In  that 
the  plaintiff  was,  by  such  order,  denied  the 
right  to  show  waiver  or  estoppel  on  the  part 
of  the  defendant  of  its  right  to  in^st  on  claim- 
ing that  policy  either  was  suspended  or  for- 
feited; and,  the  waiver  being  a  question  of 
fact  for  the  Jury,  there  was  error  in  not  allow- 
ing the  plaintiff  to  show  waiver  If  she  could. 
(3)  In  that  it  appeared  that  there  was  not 
only  testimony  tending  to  show  waiver,  but 
that  there  were  acts  of  the  defendant  show- 
ing a  complete  waiver  of  suspension  and  for- 
feiture, such  as  (a)  adjusting  the  loss;  (b) 
promising,  on  April  22,  1887,  by  letter,  to  pay 
the  loss,— all  with  full  knowledge  of  the  al- 
leged suspension,  and  these  were  questions  of 
fact  which  should  hare  been  snlnnltted  to  the 
Jury. 

The  cause  of  action  set  out  by  plaintiff  was 
the  duty  owed  to  her  by  the  defendant  a 
mutual  insurance  company,  to  pay  a  policy 
issued  by  said  company  to  protect  a  stoct  of 
goods,  owned  by  the  plaintiff,  from  fire,  to 
the  amount  of  $1,000,  which  said  stock,  of 
goods  was  destroyed  by  dre  on  the  night  of 
the  13th  March,  1897,  and  which  loss,  after 
demand  and  proof  of  loss,  defendant  refused 
to  pay.  We  have  examined  the  case  with 


great  care,  for,  while  a  contract  for  Insuranci; 
Is  nothing  but  a  contract  between  parties  in 
Its  last  analysis,  still  It  Involves  very  nice 
care  in  giving  a  proper  construction  becanse 
of  stipulations  outside  of  the  paper  embodr- 
ing  in  general  terms  such  contract  Here, 
(or  instance,  the  policy  of  the  company  makes 
reference  to  by-laws  and  the  application  of 
the  insured  for  such  insurance  as  a  part  of 
the  contract  of  Insurance,  although  such  by- 
laws and  application  are  not  recited  in  terms 
In  the  policy;  hence.  In  order  to  determine 
what  the  contract  between  the  parties  ac- 
tually may  be,  reference  of  necessity  must 
be  bad  to  those  papers.   As  to  the  title  gives 
by  law  to  the  defendant.  It  is  what  Is  known 
as  a  mutual  insurance  company,  to  distin- 
guish It  from  what  are  known  as  the  old  line  | 
or  stock   insurance  companl^   Of  course, 
one  of  the  features  of  the  former  Is  that  per-  j 
sons  whose  lives  or  property  are  Insured  by  | 
It  are  members  of  the  Insurance  CDmpan7,  | 
with  a  liability  to  contribute  for  membership 
therein,  and  a  plan  of  assessments  apon  the 
members  to  cover  expraises  and  losses.    Xow.  | 
what  is  the  particular  contract  here  In  ques- 
tion?  It  is  that  the  plaintiff  agreed  in  her 
application  for  insurance  to  be  bound  by  the 
by-laws  which  the  defendant  was,  by  Its  char 
ter,  authorized  to  prescribe.   The  very  policy 
issued  sets  out  "that  the  amount  of  loss  la  lo 
be  determined  as  per  charter  and  by-laws  of 
this  company."   By  the  written  application 
of  the  plalntUt  for  membership  and  insurance 
she  stipulates:   "It  ia  agreed  that  tbere  is  no 
contract  of  Insurance  until  the  application  is 
accepted,  and  the  policy  or  certificate  is  is- 
sued, subject  to  the  conditions  and  stipula- 
tions therein  contained."   The  second  section 
of  the  charter  of  the  company  (see  act  ap- 
proved December  22,  1884)  is  in  these  words: 
*•*   •   •   Such  Insurance  to  be  against  lo^* 
by  fire,  wind,  or  lightning,  upon  such  terms 
as  may  be  fixed  by  the  by-laws  of  said  cor- 
poration."   Section  7  of  the  by-laws  niakes  it 
the  duty  of  the  secretary  to  notify  policy  hold 
ers  of  assessments.    Section  U  provides  thai 
losses  shall  be  paid  by  pro  rata  assessmeoii^. 
Section  14  provides   that   property  insured 
shall  be  liable  to  assessments  until  the  policy 
Is  canceled.    Section  19  Is  in  these  woids: 
"All  assessments  must  be  paid  within  30  daje 
after  written  notice  is  mailed.   If  not  paid, 
the  policy  shall  be  suspended,  and  be  liable 
to  awssment  until  canceled.   Suspended  pol 
Icles  may  be  reinstated  without  extra  cost  by 
assured  paying  back  assessments:  provided 
the  property  be  in  the  same  condition  as  when 
suspended."   Now,  In  the  case  at  bar  the 
plaintiff  herself  introduced  testimony  show- 
ing that  two  assessments  were  unpaid,  to 
wit  one  issued  In  December,  1896,  and  ODf 
issued  on  27Ui  January,  1897;  that  the  sec- 
retary of  the  association  notified  her  that  tier 
policy  was  suspended  for  failure  to  pay  a-*- 
sessments  on  the  27th  day  of  February,  18&7; 
that  her  property  was  destroyed  by  fire  on 
the  13th  March,  1898;  and  that  she  did  not 
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fonraxd  the  nuuwy  for  Ou  aueBsments  post 
due  until  after  the  fife.  So  tbat,  by  her  own 
testimonr,  she  showed  that  she  bad  violated 
her  contract,  which  Tlolatlon,  by  the  temw 
of  said  contract,  vitiated  her  policy.  But  she 
attempted  to  show  a  watrer  by  leason  of  her 
loss  having  beoi  adjusted  by  an  ofBcer  of  the 
company,  overlooking  the  &ct  tiiat  abe  has 
Btipnlated  In  her  proof  of  loss  that  "the  fnr- 
■latalng  of  this  bhinfc  to  assnred,  or  making 
up  proofs  by  adjuster  fOr  company,  Is  not  to 
be  considered  as  a  waiver  of  any  rights  of 
the  company."  Again,  It  was  suggested  that 
the  presldKit  of  the  company,  by  bis  letter  to 
her,  dated  April  22, 1808,  bad  stated  her  dahn 
would  be  paid,  and  thereby  there  was  a 
waiver  of  the  right  to  regard  her  policy  as 
Tttlateil  by  her  own  act  of  falling  to  pay  the 
asMsamenta  before  the  loss  by  flr&  It  Is 
quite  true,  auch  a  letter  was  written,  but  It 
was  tiMoweA  by  one  some  time  afterwards, 
denyli^  all  liability.  There  was  no  proof 
tbat  any  chax^  In  the  condHtton  of  plaintiff 
had  been  the  resolt  of  the  first  tetter  of  the 
prestdent  The  result  of  ovr  reflections  upon 
the  matten  wt  oat  In  the  brief  covered  by 
the  three  exceptloas  to  tbat  we  are  unable  to 
aee  any  reversible  error  In  the  order  for  non- 
suit It  Is  tbe  Judgment  of  this  court  that  the 
Judgment  of  tbe  circuit  court  be  affirmed. 


OREGG  et  Hi.  T.  McMIIiLAN  et  al. 
(Supreme  Court  of  South  Carolina.    March  14, 
1899.) 

WiLLB — DBVISBD  LaNH  CoNTBTBD  k'SV  Rb- 
ACQOIRBD. 

Under  12  St.  at  Large,  p.  ^7,  BUstainiug 
a  devise  thooKb  tbe  land  had  been  conrered 
and  reactiuireu  by  tbe  testator  between  the 
date  of  bis  will  and  bis  death;  and  Cir.  St.  p. 
ft&T,  f  199S.  maldUK  a  will  or  clanse  thereof 
irrevocable  except  b7  Bome  other  will  or  by 
deatmetion,  etc.;  and  under  statutes  subject- 
ing after-acquired  property  to  a  will,— a  devisee 
takes  though  tbe  testator,  after  making  his 
will,  had  conveyed  to  her  the  land  deriaed,  and 
then  taken  it  bock  in  exchange  for  other  land. 

Appeal  from  common  pleas  circuit  court  of 
Marlon  county;  W.  C.  Benet,  Judge. 

Action  by  Elizabeth  C.  Gregg  and  W.  0. 
ilregg  against  S.  E.  McMillan  and  M.  I.  Mc- 
Millan, as  executor  and  executrix  of  tbe  wHl 
of  W.  G.  McMillan,  deceased.  There  was  a 
Judgment  for  jdalntlffft,  and  defendants  ap- 
peal Affirmed. 

Johnson  &  Johnson  and  W.  J.  Mcmtgomery, 
tor  appellants.  Ferd.  D.  Bryant,  for  respond- 
ents. 

POPE,  J.  The  contention  underlying  tbla 
appeal  Is  bottomed  upon  a  demurrer  by  the 
plaintiffs  to  the  answer  of  the  defendants 
(wherein  It  was  set  up  that  certain  facts  oper- 
ated as  a  revocation  of  tbe  second  clause  of 
the  last  will  and  testament  of  W.  a  McMillan, 
deceased,  which  devised  a  certain  tract  of 
land  of  98  acres  to  tbe  plaintllfB),  because  it 


did  not  state  facts  suffldoit  to  cobsUtute  a 
defense  to  plaintiffs*  cause  of  action.  Judge 
Benet  sustained  the  demurrer  to  the  answer. 
From  this  Judgment,  the  defendants  now  ap- 
peal on  three  grounds,  as  follows,  to  wit:  Flnt 
because  his  honor.  Judge  Benet,  exied  in  hold- 
ing tbat  tbe  conveyances  made  by  Elizabeth 
O.  Gregg  and  W.  0.  McMillan,  respecUvely, 
did  not  operate  as  a  partial  revo^tion  of  tbe 
will  of  W.  O.  McMillan;  second,  because  his 
honor,  W.  C.  Bene^  erred  hi  sustaining  the  de- 
murrer to  tbe  amended  answer  of  M.  L  Mc- 
Millan; third,  because  bis  htmor,  W.  0.  Benet 
erred  in  deciding  the  nlnety-elgbt  acres  of 
land  passed  under  the  wHI  of  W.  O  McMillan, 
aecuted  In  1876. 

The  com^alnt  alibied  that  W.  O.  McMillan 
departed  this  life,  testate,  In  tbe  year  1889. 
and  tbat  the  defendants  have  qualified  as  ex- 
ecutors of  bis  will;  tbat  tbe  said  will,  by  Its 
second  clause,  devised  a  tract  of  land  of  98 
acres  to  tbe  plaintiffs,  but  that  tbe  defendants 
retain  possession  of  said  lands  so  devised,  with 
the  rents  and  profits.  The  amended  anvwer 
of  defendants  admits  the  death  and  testacy 
of  W.  C.  McMlUan,  and  that  they  have  as- 
sumed the  duties  of  their  office  as  ezecntors. 
and  that  by  tbe  terms  of  tbe  second  clause 
of  the  will  of  their  testator,  the  98  acres  of 
land  was  devised  to  the  plaintiffs;  but  they 
deny  that  such  devise  was  <^rative  at  the 
death  of  tbeir  testator,  because  they  say  tbat 
tbe  will  of  their  testator  bore  date  In  tbe  year 
1879,  and  they  say  that  In  tbe  year  1878  their 
testator  conveyed  said  98  acres  of  land  to  the 
plaintiff  Elizabeth  G.  Gregg,  and  tbat  she  oc- 
cupied the  same  until  the  year  1882,  at  wblcb 
time,  baring  been  deserted  by  her  husband, 
who  bore  away  with  blm  their  only  cblld  (tbe 
co-plalntlff  W.  C.  Gregg),  tbe  saJtd  Elizabeth 
G-  Gregg,  by  Importunings  the  most  earnest 
procured  her  brother  W.  C.  McMillan  to  ex- 
change the  9S  acres  of  land  owned  by  her 
for  tbe  Potter  house,  in  Marlon  (town),  which 
exchange  waa  consuiumated  by  a  deed  from 
Elizabeth  G.  Gregg  to  W.  C.  McMillan  of  the 
OS-acre  tract  a  deed  from  W.  0.  McMillan 
to  Eliaabeth  G.  Gregg  for  the  Potter  bouse 
and  lot  In  tbe  town  of  Marlon  {conBlderatioo 
was  tbe  same  In  each  of  sold  deeds);  that 
each  of  tbe  said  William  O.  and  Elizabeth  G. 
entered  into  tbe  exclusive  possession  of  the 
lands  covered  by  tbe  deeds  to  them  respective- 
ly; and  the  defendants  allege  tbat  tbe  trans- 
actions amounted  to  a  revocation  of  tbe  sec- 
ond clause  of  said  will  of  W.  0.  McMillan. 
It  will  be  observed  that  the  grounds  of  ap- 
peal all  radiate  from  one  center,— and  that,  the 
alleged  cancellation  or  revocation  of  tbe  sec- 
ond clause  of  W.  C.  McMillan's  wUL 

This  matter  of  tbe  revocation  of  wills,  by 
either  a  change  of  tbe  property  Itself,  or  the 
change  In  tlie  relation  of  tbe  testator  to  such 
property  during  tbe  period  of  time  embraced 
between  the  date  of  tbe  will  and  the  death 
of  the  testator,  Is  very  admirably  discussed 
In  the  opinion  of  Mr.  Justice  Mclver  In  Allen 
T.  Allen.  13  S.  O,  at  page  625  et  seq.  Dun* 
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Ing  that  consideration  of  these  matters  he 
said:  "It  would  seem  that,  upon  the  same 
priDclpleB,  devises  of  real  estate  ought  like- 
wise to  be  adeemed  (If  such  a  term  can,  with 
any  propriety,  be  applied  to  devises)  by  sub- 
sequent payments  to  the  devisee  with  the  In- 
tention of  producing  that  result;  but  It  Is 
conceded  that  the  doctrine  of  ademption  has 
never  been  applied  to  devises  of  real  estate, 
and,  In  the  absence  of  any  authority,  we  do 
not  feel  Justified  In  disregarding  the  well-es- 
tablished Hue  which  has  for  ages  been  drawn 
between  real  and  personal  estate,  even  though 
we  may  be  thereby  compelled  to  thwart  the 
obvious  Intention  of  the  testator,  and  disturb 
that  disposition  of  bis  property  which  he 
thought  was  proi>er  and  Jnst  to  his  descend- 
ants; for,  while  the  intention  of  the  testator 
Is  the  cardinal  rale  of  constraction  of  a  will, 
yet  such  Intention  cannot  be  given  effect  when 
ft  Is  In  conflict  with  the  rales  of  law.  A  de- 
vise of  real  estate,  cannot,  like  a  pecuniary 
legacy,  be  affected  by  any  subsequent  trans- 
actions between  the  testator  and  the  devisee, 
Irat  must  stand  until  it  Is  revoked  or  altered 
In  the  manner  prescribed  by  law."  Our  act 
of  assembly  passed  In  the  year  1858  (see  12 
9t  at  Large,  p.  597)  set  at  rest  any  question 
as  to  the  effect  of  the  sale  of  land  by  the  tes- 
tator, and  reacquiring  the  same  between  the 
(late  of  his  will  and  his  death,  by  declaring 
that  the  dense  of  such  land  should  be  In  full 
operation.  It  seems  to  us  that  section  1993  of 
our  Civil  Statutes,  at  page  687,  has  a  control- 
ling effect  here.  The  language  of  that  section 
Is:  "No  will  or  testament.  In  writing,  of  any 
real  or  personal  property,  or  any  clause  there- 
of, shall  l>e  revocable  but  by  some  other  will 
or  codicil  In  writing,  or  other  writing  declar- 
ing the  same,  attested  and  subscribed  by  three 
witnesses  as  afbresald,  or  by  destroying  or 
obliterating  the  same  by  the  testator  himself, 
or  some  other  person  In  his  presence,  and  by 
his  directions  and  consent."  Inasmuch  as, 
under  our  statutes,  real  estate  acquired  after 
the  date  of  the  will  shall  be  subject  to  the 
devises  in  the  will,  the  devise  to  the  plain- 
tiff is  sustained^  and,  having  seen  that  the 
devise  of  land  must  stand  until  revoked  or 
altered  In  the  manner  prescribed  by  law,  the 
allegations  of  fact  In  the  answer  are  not  suf- 
ficient to  constitute  a  defense,  and  hence  it 
was  not  error  on  the  part  of  Judge  Benet  to 
sustain  the  same.  It  Is  the  judgment  of  this 
court  that  the  judgment  of  the  circuit  court 
be  affirmed,  and  the  action  be  remanded  to 
the  drcnit  court  to  enforce  this  Judgment 


ANDERSON  v.  YOUNG. 
<Supreme  Court  of  South  Carolina.  March  16; 

1899.) 

IBDENTOHI  or  APPRBKTIOBSHIP  —  BlONATDBa  OT 
APPRBXTtCB— PaHBNT  AND  ChILD—RIOHT  OP 

CusTODT—AssiosMBNT— Public  Policy. 
1.  Rev.  St.  1893,  j  220B,  requiring  a  magis- 
trate to  certify  «n  an  indenture  of  ai^rentice- 


ship  the  approbation  of  parent  or  gnardlan,  im- 
pliedly requires  the  apprentice's  slgnatiue  to 
the  indenture. 

2.  A  father's  right  to  the  custody  of  his  nUnoi 
child  may  be  subordinated  to  the  best  interests 
of  the  child. 

S.  An  indenture  of  apprenticeship  that  ii 
void  aa  against  the  apprentice  for  a  want  of  his 
^gnature  thereto,  required  by  Bev.  St.  1888,  i 
2306,  may  be  binding  on  tiie  apprentice's  parent 
as  a  common-law  contract  to  assign  the  aerv- 
ices  of  his  child,  and  to  place  him  in  the  aa- 
signee's  custody. 

4.  Sach  a  contract  Is  not  void  against  public 
policy,  if  It  is  not  prejudicial  to  the  child's  wel- 
fare. 

5.  A  year  after  a  father  of  children  sevra  and 
eight  years  old  had  contrscted  to  place  them 
in  the  custody  of  the  hnsband  of  their  mother's 
sister,  who  took  excellent  care  of  them,  he 
made  application  tor  habeas  corpos  to  obtain 
custody  of  the  children.  He  was  nearly  blind, 
and  had  no  home  for  the  children,  and  ao 
means  to  support  them.  Their  mother  was  liv- 
ing apart  from  him,  and  desired  to  hare  tiie 
children  stay  where  they  were.  BM,  that  the 
application  should  be  denied. 

Appeal  from  otmunon  pleas  drcalt  oonrt  ol 
Jjaurens  county;  D.  A.  Townaend,  Judge. 

Petition  for  habeas  cotpua  by  Sim  Andown 
against  John  Young.  Judgment  for  defend- 
ant, and  petitioner  appeals-  Affiimed. 

W.  R.  Riehey,  for  appellant  Ball  ft  Shn- 
kins,  for  respondent 

JONES,  J.  Appellant  appeals  from  an  or- 
der of  Judge  Townsend  refusing  his  petition 
for  a  writ  of  habeas  corpus  to  obtain  the  cus- 
tody of  his  minor  children,  one  a  girl  about 
eight  years  old,  and  the  other  a  boy  about 
seven  years  old.  The  return  of  respondent  to 
the  writ  was  as  foDows:  "That  he  holds  in 
custody  and  detains  the  bodIe«  of  Mattle  An- 
derson and  Sim  Anderson,  Jr.,  by  reason  of 
the  following  facts:  Sim  Anderson,  Sr.,  the 
father  of  the  two  Infants,  Mattle  Anderson 
and  Sim  Anderson,  Jr.,  came  to  live  with  re- 
spondent John  Young,  the  latter  part  of  De- 
cemt)er  last,  bringing  with  him  the  two  said 
Infants,  one  six  and  the  other  seven  years  of 
age,  and  they  continued  on  there  durl£«  th<> 
year  1896.  Sim  Anderson  was  at  the  time  al- 
most totally  blind,  and,  although  hla  eyesight 
improved  some,  his  general  health  was  ail 
along  very  poor,  and  he  was  utterly  unable  to 
properly  take  care  of  the  said  infants;  ami 
his  wife,  Nelcy  Anderson,  who  lived  on  anoth- 
er place,  applied  to  him  to  be  allowed  to  taki; 
the  children,  and  care  for  them.  This  Sim 
Anderson  refused  to  do,  but,  after  consulting 
together,  they  agreed  between  themselves  as  a 
wise  settiement  of  the  matter  to  bind  the  cliil 
dren  to  me.  Sim  Anderson  came  to  me,  an-i 
proposed  the  plan.  I  finally  consented,  pro- 
vided Nelcy,  the  mother,  was  willing.  He  as- 
sured me  she  was,  and  afterwards  I  saw  her. 
and  she  gave  her  consent  We  all  then  went 
to  Ma^strate  W.  M.  McMillan,  and  explalDe<l 
the  matter  to  him.  He  drew  the  Instrument 
of  writing  binding  orer  the  children  to  me, 
which  he  explained  fully  to  us  all,  and  which 
we,  the  said  Sim  Anderson,  Nelcy  Andersm, 
and  myael^  then  and  there  signed.   This  Ui- 
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dentnre  la  herewltb  exhibited,  marked  'A.' 
Thl^  respondent  then  entered  upon  bis  pel^ 
formaniKS  of  said  Indenture,  and  has  since 
carried  out  towards  the  said  children  all  the 
obligations  therein  required  of  him.  And  this 
re^Mmdent  Is  aatlsfled  that  the  welfare  of  the 
ctaildrm  Is  mudi  better  subserred  matters 
remaining  as  they  are  tlian  giving  the  custody 
of  the  children  to  the  aald  Sim  Anderson,  who 
Is  utterly  niuUe  to  care  for  them."  The  at 
leged  hidoiture  was  dated  August  19,  1888. 
waa  executed  under  seal  by  the  said  father 
and  mothOT  of  the  chUdr^  and  by  John 
Toong,  the  respondent  and  was  attested  as 
signed,  sealed,  and  delivered  in  the  presence 
of  W.  M.  UcMillan,  as  magistrate^  under  his 
seaL  The  Instrument,  among  other  things, 
recited  that  the  father  and  mothor,  of  th^ 
own  free  wUl  and  accord,  put  their  son  and 
daughter  aiiprentlce  under  John  Youiv  to 
learn  to  be  farmers,  and,  after  the  manner  of 
apprmtlces.  to  serve  him  for  14  years,  or  uo- 
til  they  became  of  age;  contiUnlng  stipula- 
tions aa  to  Itie  serrlce  and  conduct  of  theli  siUd 
c:liildren,  tme  sucdi  stipulation  being  that  th^ 
staaD  not  absent  themselTes  from  said  John 
Tonng*8  ser^ces,  day  or  night,  wlthont  leave. 
On  his  part  John  Toung  covenanted  to  teaCh 
and  to  provide  for  said  apprentices  for  said 
term.  All  parties  bound  themselves  "for  the 
true  performance  of  all  and  singular  the  cove- 
nants and  agreement  aforesaid."  The  Instru- 
ment was  not  signed  by  the  said  children,  and, 
so  far  as  aivears,  they  were  not  present  at 
tbe  execution;  and  there  was  no  certificate 
iipon  the  same  by  the  magistrate  beyond  his 
attestation  as  a  wiCQess,  as  follows:  "W.  M. 
MaflUan  [Lh  &]  Magistnito  U  C.  S.  0.,"  un- 
der the  words,  "Signed,  sealed,  and  delivered 
in  the  presence  of."  The  circuit  Judge  held 
that  tiw  Indentpre  set  up  In  the  return,  to 
which  petltlon«'  is  a  party,  is  blndli^  upon 
blm,  and,  there  being  nothing  to  show  Improp- 
er treatment  of  the  infants  on  the  part  ot  John 
Toong.  respondent  .be  refused  the  petition. 
Appellant  assigns  error  (1)  In  holding  that  tba 
indenture  is  binding  upon  him,  (2)  in  holding 
that  the  Instrument  Is  an  Indenture.  (3)  in  re- 
fusing his  petition.  (4)  In  not  holding  that  he 
was  entitled  to  the  custody  of  his  children. 

The  act  of  1740  concerning  masters  and  ap- 
prentices (S  St.  at  Lai^,  p.  644)  exjnressly 
ivovlded  that  the  intending  apprentice  "shall 
execute  such  Indenture  In  the  presence  and 
with  the  ai^robatlon  of  bis  or  her  father, 
mother  or  guardian,"  etc.,  and  under  this  act 
It  has  lieen  dedded  that  the  Indenture  will  be 
void  as  to  the  apprentice  unless  lie  is  a  party 
to  It.  Welbom  v.  Little,  1  Nott  &  McO.  263; 
Austin  V.  MeCluney,  5  Strob.  101.  Indentures 
of  apprentices  are  now  regulated  by  sections 
2072,  2073,  et  seq.,  Oen.  St.  1S82,  now  appear- 
ing as  sections  2206,  2206,  et  seq..  Rev.  St. 
1803.  In  these  sections  the  language  above 
quoted  from  the  old  act  of  1740  Is  not  to  be 
found.  In  section  2072,  Oen.  St.  1882,  It  is 
provided  as  follows*.  "It  shall,  and  may  be 
lawful,  to  and  for  any  person  or  persona  with* 
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In  this  state  to  take  one  or  more  apprentice 
or  apprentices  taidented  acoo^lii«  to  the  dhrec- 
tions  of  this  chapter,"  etc.  It  is  nowhere  pro- 
vided In  said  chapter  how  apprentices  shall 
be  Indented  except  in  section  2073,  appearing 
as  section  2806,  Rev.  SL  180S,  which  provides 
as  follows:  "It  shall  be  the  duty  of  any  trial 
Justice  to  whom  applleaUon  Is  made  by  a  per- 
son ^siring  to  becmne  the  master  or  mis- 
tress of  any  infant  to  be  bound  to  service  bf 
Indenture  accorfflng  to  law,  to  certify  under 
his  hand  and  aeal  upon  such  indenture  Uie 
presence  and  ^vrobatlon  of  the  father,  moth- 
er or  guardian  of  sueh  Infant  at  the  time  It 
was  executed,  •  •  •  which  Indenture  or 
Indentures,  so  executed  and  certlfled  as  afore- 
said, Shan  be  gool  and  eflectnal,  to  aU  intente 
and  pnrpoaea,  as  If  sntdi  apimntlce  had  been 
of  full  atse,  and  by  Indenture  ai  covenant  had 
bound  him  or  herself;  or  otherwise  shall  be 
-void  and  ot  none  effect"  Notwithstanding 
the  absence  of  the  language  quoted  from  the 
act  of  1740,  we  hold  that  by  necessary  Im^l- 
cation  the  aronntlce  mtutt  execute  the  Instru- 
ment otherwise  It  will  be  void  as  to  nieh 
apprentice  as  an  Indenture  of  apprenticeship 
under  the  statute,  however  unreasonable  tills 
may  iqtpear  when  ^n^Ued  to  Infante  which 
have  not  attained  years  of  distxetlon.  There 
Is  no  doubt  tiiat  the  rule  generally  held  Is  that 
the  apprentice,  to  be  bomid,  must  execute  the 
Indenture,  nnlesa  tiie  stetate  expressly  provide 
a  different  mode  of  execution  In  twhalf  of  the 
Infant  Having  reached  the  conclusion  ^t 
the  alleged  Indenture  Is  void  as  to  the  hifant 
apprentices  because  Ihey  are  not  parties  to  It 
we  need  not  consider  wheUier,  when  the  par- 
ents have  actually  executed  the  Instrument 
themselves,  and  bound  themselves  to  Ite  st^ 
ulations  In  tlie  presence  of  the  maglatrate.  and 
the  magistrate  has  signed  tbe  Instrnment  as 
a  witness  under  his  title  and  seal,  it  is  not  a 
oomi^nce  with  the  requirement  as  to  the 
magistrate's  certificate  as  to  thdr  presence 
and  approbation.  But  It  does  not  follow,  be- 
cause the  hidentnre  Is  void  as  to  the  infants, 
that  petitions  Is  therefwe  entitled  to  the  cus- 
tody of  his  children.  There  is  no  doubt  that 
ordinarily,  and  prima  facie,  the  fath«',  as 
natural  gnudian,  is  entitled  to  the  custody 
of  his  minor  children;  but  this  right  la  not 
absolute,  as  his  property  right  In  a  chattel 
would  be.  His  light  of  cuatody  may  be  sub- 
ordinated to  the  real  Interests  of  bis  child. 
While,  then,  a  court  Is  In  duty  bound  to  relieve 
an  Infant  from  illegal  restraint,  yet,  In  award- 
ing custody.  It  will  exercise  a  wise  discretion, 
looking  to  the  real  welfare  of  the  child  as  the 
prindpal  consideration.  This  is  the  rule  In 
this  state,  and  generally  In  this  country.  Ez 
parte  Scbumpert,  6  Rich.  Law,  9iQ;  Ex  parte 
Williams,  11  Rich.  Law,  458;  17  Am.  &  Bag. 
Euc.  Law,  p.  368. 

As  the  office  of  the  writ  of  habeas  corpus 
is  to  release  from  illegal  restraint  the  first 
Inquiry  here  is  whether  the  petition«f8  chil- 
dren are  Illegally  restrained  by  the  respond- 
ent Respondent  assets  that  his  custody  q| 
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the  cblldres  Is  lawful  by  Tlrtne  of  tlie  Inden- 
ture with  tile  flatber  and  motber  plactog  tbem 
with  him  as  apprentices.  Ooncedlng  that  the 
Inatrumeot  Is  rolcl  aa  to  the  minors  as  an  In- 
dentui-e  of  apprenticeship  under  the  statute 
for  want  of  compliance  with  statutory  regula- 
tions, the  queetion  remains  whether  the  In- 
stmmeDt  Is  so  void  as  to  make  respondent's 
eustody  Illegal  as  against  the  father  who  ex- 
ecuted It  In  Eabanks  r.  Peak,  2  Bailey,  480, 
Judge  O'Neall  expressed  the  opinion  that  a 
mother,  during  the  minority  of  her  son,  was 
entitled  to  hia  serrlcea;  and.  If  ahe  chose  to 
place  him  with  another,  and  to  contract  that 
he  should  serre  that  other  until  be  was  of  the 
age  of  31  years,  and  that  for  his  services  the 
defendant  ahoold  remunerate  him  by  school- 
ing, and  the  dellrery  of  property.  It  was  a  ral- 
Id  contract,  which  Inored  to  the  benefit  of  the 
plaintiff,  and  on  which  be  could  maintain  that 
action.  In  the  later  case  of  Austin  t.  Mc- 
Clnney,  S  9trob.  106,  the  court  held  that,  whUe 
the  Indenture  order  the  act  of  1740  was  of  no 
force  as  against  the  minor,  who  was  not  a 
party  to  It,  It  was  neTartheless  binding  at  com- 
mon law  against  the  parties  thereto,  and  such 
a  contract  was  not  contrary  to  public  policy. 
In  thla  last  case  the  court  cited  Day  t.  Erer- 
ett,  7  Mass.  147,  as  sustaining  an  Indenture 
not  executed  In  accordance  with  the  statute 
as  good  at  common  law,  as  the  father  might 
lawfully  assign  the  services  of  bis  child  dur- 
ing his  minority,  and  during  the  life  of  the 
father.  A  parent  cannot,  at  common  law,  Ir- 
revocably devest  himself  of  bla  trust  and  duty 
to  care  for  and  train  hia  children,  and  aui^ 
render  their  care  and  custody  to  another, 
merely  for  bis  own  comfort  or  pecuniary  gain; 
but  he  may  lawfully  place  his  children  in  the 
custody  of  another,  and  assign  their  services 
during  minority  for  their  own  welfare,— as  to 
learn  some  useful  trade  or  occupation,— In 
which  case  a  court  Is  not  bound  to  restore  tbe 
children  to  the  parent's  custody  unless  It  ap- 
pears that  the  real  welfare  of  the  children  re- 
quire it.  We  think  reason  and  authority  war- 
rant us  In  stating  as  the  law  that  the  custody 
of  a  minor  by  virtue  of  a  fair  agreement  with 
the  parent,  not  prejudidal  to  the  welfare  of 
the  minor,  is  not  unlawful  or  against  public 
policy,  and  la  not  such  Illegal  restraint  as  a 
court  must  relieve  at  the  will  or  caprice  of  the 
parent.  Hurd,  Hab.  Corp.  Ci37;  Clark  v.  Bay- 
er. 32  Ohio  St  200;  Chapsky  v.  Wood,  28 
Kan.  660;  Bennett  v.  Bonnett,  61  Iowa,  199, 
16  N.  W.  91;  Green  v.  Campbell  (W.  Vo.)  14 
S.  E.  212.  See,  also,  note  In  Brooke  v.  Logan 
(Ind.  Sup.)  2  Am.  St  Rep.  184  (s.  c.  13  N.  E. 
060),  and  note  in  Enders  T.  Enders  (Pa.  Sup.) 
27  Lawy.  Hep.  Ann.  56  (s.  c.  30  Atl.  12&).  In 
this  case,  whDe  the  father  is  seeking  to  revoke 
his  agreement,  and  regahi  the  custody  of  the 
children,  the  mother,  who,  for  some  reason, 
Is  not  living  with  the  father,  Insists  that  the 
children  should  remain  with  respondent,  who 
Is  the  husband  of  her  sister,  or,  if  not,  that 
they  be  given  to  her,  as  petitioner  is  nnaUe 
to  pTopaiy  care  for  them.  It  does  aot  appear 


that  petitioner  has  a  borne  for  them,  or  any 
means  whatever.  There  was  erldme  before 
tbe  circuit  Judge  tending  to  show  that  petltltm- 
er  was  crippled  and  partially  UInd,  and  wlioHy 
unaUe  to  support  himself  and  the  dtHdrea. 
On  tbe  other  band,  there  was  evidence  that 
reqpondoit  was  MthfuDy  earrjii^  out  his 
agreement  to  care  for  the  chfldren,  and  tbere 
was  no  showing  whatever  of  any  lU  or  im- 
proper treatment  of  tbem  by  respondent,  and 
It  was  not  questioned  tliat  respondent  was  a 
man  "far  beyond  ordinary  for  respectability, 
virtue,  and  general  well-dolBg,"  "a  man  of 
good  disposition,  and  weH  able  and  qualified 
to  care  for  and  train  the  children."  The  ex- 
ceptions are  overruled,  and  the  order  refosing 
the  petittffli  Is  affirmed. 


SCOTT  et  al.  v.  M08BLT  et  aL 
(Snpreaw  Court  of  Sontli  Carolina.   Harch  li. 

isra.) 

HovBSTEAD— Head  or  Fahilt. 
The  exemption  of  a  homestead  to  the  head 
of  a  family,  allowed  by  the  constitution,  applies 
to  one  who  devotes  bis  entire  eaminoa  and 
rents  from  real  estate  to  the  support  at  Himself 
and  widowed  motber. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  W.  O.  Benet  Judge. 

Action  by  Charles  S.  Scott  and  John  D. 
Noble,  trading  as  Scott  &  Noble,  against  Algie 
M.  Moseiy  and  James  R.  Mosely,  trading  as 
Mosely  Bros.  On  the  issuance  of  an  execn- 
tlon  ujider  a  judgment  against  the  defendant 
James  R.  Mosely,  he  petitioned  that  a  home- 
stead be  laid  off  to  him.  On  tbe  re  tarn  of 
commissioners  setting  a  homestead  apart  to 
him,  the  judgment  creditors  excepted  there- 
to. Tbe  return  was  set  aside,  and  defendant^: 
ac^al.  Reversed. 

W.  B.  Ridley,  for  appellants.  W.  H.  Mar- 
tin and  F.  P,  McQowan,  for  re8poiK!e9t& 

POPE,  J.  It  seems  that  in  the  above-en- 
tttled  action  judgment  was  recovered  agalnjit 
tbe  defendant  James  R.  Mosdy  for  the  sum  of 
yi58.93  on  the  2eth  day  of  July,  18JH;  bnt 
no  QEecutlon  was  Issued  thereunder  until  thf 
6th  day  of  November,  1886,  and  lodged  wiiii 
the  slierlff  on  the  7tli  day  of  November,  18(r». 
hot  no  levy  was  ever  made.  On  the  9tb  day 
of  N'ovemljer,  1805,  the  defendant  James  R. 
Mosely  llled  his  peUHon  with  the  sheriff  of 
Laurens  county,  demanding  tiiat  a  homestead 
In  land  and  an  ocemittlon  of  personal  prop- 
erty be  laid  off  to  him  out  of  any  property 
he  might  own.  Aoeording  to  the  rules  of  law. 
three  commissioners  were  appointed  to  carry 
out  said  petition.  The  creditors  named  one 
of  said  commissioners.  Under  their  hands 
and  seals  the  saM  commissioners  returned 
that  they  conld  find  no  personal  property  own- 
ed by  said  James  R.  Mosrfy,  and  that  they 
had  set  apart  to  him  as  his  homestead  100 
acres  of  land,  valued  at  $800.  The  creditors 
duly  eiceptei  to  said  rettun.   A  hearlav  was 
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had  ot  each  exceptions  before  hla  bonor, 
Jcdgc  Benet,  at  the  April,  ISdS,  extra  term 
of  the  court  of  ctHumon  pleas  for  Laurens. 
Such  hearing  was  based  upon  the  pleadlogs, 
return,  exceptions  thereto,  and  testimony 
taken  in  open  court  On  the  Slat  April,  1898, 
Judge  Benet  filed  the  following  ocAev:  "On 
hearing  the  cxceptlcHis  filed  by  plaintiffs  to 
the  return  of  the  appraiser*  setting  off  a 
homestead  in  land  to  the  d^endant  James  R. 
Mosely,  the  testlmcmy,  and  argument  of  coun- 
fiel,  I  conclude  fhat  the  said  James  R.  Mosely, 
petitioner,  was  not  at  the  time  of  the  recov- 
ery of  the  Judgment  against  blm  Id  the  above- 
stated  action  the  head  of  a  family,  and  be  Is 
therefore  not  entitled  to  homestead,  as  against 
the  plaintiffs'  Judgment;  and  it  Is  ordered 
that  the  exceptions  to  the  return  of  said  ap- 
praisers be  sustained,  and  that  said  return 
lie,  and  the  same  Is  hereby,  set  aside  as  null 
aiMl  void."  The  grounds  ot  appeal.  In  sub- 
stance, allege  error  In  this  order:  First,  be- 
cause the  petitioner  was  the  head  of  a  family 
when  Judgmoit  was  obtained;  second,  be- 
cause the  petitlotter  was  the  head  of  a  family 
when  the  cause  relating  to  homestead  was 
heard  by  the  court 

This  being  a  law  case,  we  cannot  review 
findings  ai  fact  but  must  confine  ourselves 
to  emns  of  law.  We  regard  the  case  as  pre- 
senting no  questions  of  fact  arising  between 
the  contesting  parties,  but  as  presenting  two 
questions  of  law,  based  on  testimony. 

We  think  the  petitioner  was  entitled  to  be 
regarded  as  tbe  bead  of  a  family,  consisting 
of  his  widowed  mother  and  afflicted  brother, 
nt  the  time  the  Judgment  was  obtained,  In 
1804.  W.  L.  Gray,  Esq.,  testified  to  the  fact 
that  the  entire  salary  of  Mr.  Mosely,  as  a 
<-lerk  for  Gray  &  Sullivan,  was  devoted  to 
the  support  of  himself  and  his  mother;  that 
the  petitioner  used  his  rents  for  the  same  pur- 
pose. This,  it  seems  to  us,  fulfilled  the  re- 
(luirements  of  our  constitution,  which,  in 
tenderness  to  misfortune,  allows  an  exemption 
of  property  to  one  as  the  head  of  a  family, 
freed  from  the  claims  of  creditors.  While  a 
bnabond  Is  the  head  of  a  family,  a  son  who 
takes  care  of  and  protects  a  widowed  mother 
miiy  also  be  the  head  of  a  family  of  which 
such  mother  is  a  member.  Moy^  v.  Dmm- 
moDd.  32  S.  C.  167,  10  S.  E.  952,  te  authority 
fi»  the  poBltloa  that  such  testimony  presoiti 
a  question  of  law.  This  ground  of  aM)eal  Is 
well  taken. 

Having  concluded  that  the  circuit  Judge 
was  in  error  In  holding,  as  he  did,  that  Mose- 
ly. the  petitioner,  was  not  entitled  to  be  re- 
garded as  the  head  of  a  family  at  the  time 
of  the  recovery  of  plaintiffs'  Judgment.  It  be- 
comes unnecessary  to  pass  upon  tbe  sectmd 
Kruimd  of  appeal.  It  follows,,  therefore,  that 
the  Older  appealed  from  must  be  reversed. 
It  Is  the  judgment  of  this  court  that  the  or- 
der appealed  from  be  reversed,  and  tliat  tbe 
proceeding  be  remanded  to  the  circuit  court 
with  directions  that  such  court  shall  confirm 
the  return  of  the  commissioners  In  homestead. 


BAWLES  et  aL  T.  JOHNS. 

SAME  T.  NEWMAN. 
(Snpreme  Court  of  Sonth  Carolina.    Mardt  20, 
1899.) 

Ei  ECTH  BUT— EviDEKCB —  Instructioks— APPSII. — 
ExcEpTioSB— SoFFici  EH  OT— Trusts  -Cos- 

BTRCOTIOX— TSBlIIJIATIOlf. 

1.  Where  plaintiff  and  defendant  claim  title 
to  land  from  a  married  woman  as  a  common 
source.  It  is  not  error  to  fail  to  charge  that 
plaintiff  must  prove  acqnisitimi  of  title  from 
the  comm<m  source  by  a  good  and  legal  title, 
where  an  InBtmment  in  evidence  is  constmed 
to  lie  a  valid  conveyance  of  the  land  from  such 
woman  to  plaintiff. 

2.  An  exception  alleging  error  in  the  refnaal 
of  a  certain  instruction  will  not  be  considered, 
where  it  fails  to  point  oat  any  error  in  such  re- 
fusaL 

3.  A  deed  conveyed  lands  In  trnst  for  the 

use  of  one  G.  and  Us  children.  In  the  event 
of  bis  leaving  no  children,  the  premises  would 
rerert  to  other  parties.  G.  at  the  time  was  not 
married,  bat  he  married  thereafter,  Hdd  that 
after  the  marriage  of  G.  and  the  birth  of  chil- 
dren, tbe  uses  were  vMted,  ander  the  statute. 
BO  that  G.  held  such  lands  during  his  natural 
life  with  remainder  in  fee  simple  vested  in  bis 
children. 

Appeals  from  common  pleas  clrcuk  court  of 
Aiken  county;  Emeat  Gary,  Judge. 

Separate  actions  by  Eva  P.  Rawles  and  oth- 
ers against  C.  H.  J'obns  and  Richard  Newman. 
Judgment  for  plaintiffs  In  both  actions,  and 
defendants  appeal.  Affirmed. 

Q.  W.  CroCt  &  Son,  for  an^lanta.  Hen-' 
dersoB  Bros.,  for  respondents. 

POPE,  J.  The  two  above-named  cases 
were  heard  together  In  the  circuit  court  and 
In  this  court  in  tbe  first  10  acres  of  land 
were  sued  for;  and  In  tbe  second,  20  acres  of 
land  were  sued  for.  All  of  the  circumstances 
surrounding  each  case  were  the  same.  Ver- 
dicts wore  rendered  In  favor  of  the  plaintiffs 
In  each  case,  and  after  Judgment  each  defend- 
ant has  appealed,  on  precisely  the  same 
grounda  So,  therefore,  in  disposing  of  these 
grounds  of  appeal,  we  will  understand  that 
our  remarks  cover  both  appeals.  There  are 
no  contested  facts  here.  All  that  Is  Involved 
is  tbe  application  of  the  law  to  a  given  state 
of  facts. 

Under  the  will  of  John  Burgess,  in  tbe 
year  1^.  his  daughter,  Elizabeth  S.  Bur- 
gess, came  Into  possession,  as  devisee  In  fee 
simple,  of  two  considerable  tracts  of  land. 
She  first  Intermarried  with  one  Wiley  Glover, 
and  as  the  finilt  of  that  marriage  were  their 
children,  Wiley  C.  Glover,  Durant  Glover,  Vic- 
toria Glover,  Elisabeth  A.  Holley  (wife  of 
Charles  Holley),  and  Martha  Lamar  (wife  of 
Barney  D.  liamar).  Wiley  Glover  having 
died,  in  tbe  year  1S4S  she  intermarried  with 
one  A.  A  C^rk;  but  before  doing  so  she  ca- 
tered into  a  marriage  settlement,  wherein 
Clark  was  to  have  the  use  of  her  real  and 
personal  estate  during  bis  life;  if  Gark  should, 
die  first  then  all  of  said  property  should  be- 
come abs(^utely  vested  In  the  said  Elizabeth. 
S.i  if  Elizabeth  S.  Oled  before  Clark,  then  her 
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disposition  of  ail  Buch  property  by  dee4  or 
will  should  be  valid,  but,  In  default  of  a  deed 
or  will,  to  her  children.  It  aeemB  that  A.  A. 
Clark  died  before  Elizabeth  S.,  his  wife,  and 
that  Elizabeth  S.  Clark  died  in  1868.  But  In 
the  year  1859  the  said  A.  A.  Clark  and  Eliz- 
abeth S,  Clark,  his  wife,  coaveyed,  of  the 
lands  belonging  to  the  estate  of  Elizabeth  3. 
Clark,  which  had  been  devised  by  her  nnder 
the  said  will  of  her  father,  John  Burgess,  240 
acres  "unto  Chades  HoUey,  his  heirs  and  as- 
signs, forever,  in  trust  to  and  for  the  sole  and 
separate  use,  benefit,  and  behoof  of  Wiley  C. 
Glover  and  his  lawful  chUdreu;  bnt,  in  the 
event  of  his  leaving  no  lawful  child  or  chil- 
dren, said  premises  to  revert  back  to  the  es- 
tate of  his  father,  Wiley  Glover,  deceased. 
Nothing  her^n  contained,  however,  shall  be 
so  construed  as  to  deprive  the  said  Wiley  C. 
Glover  of  the  free  use  and  enjoyment  of  the 
said  premises  as  a  homestead  durlug  his  nat- 
ural life;  nor  shall  such  construction  be  pla- 
ced on  anything  herein  as  will  make  said 
premises  liable  for,  or  subject  to,  any  debt, 
contract,  or  liability  of  the  said  Wiley  C. 
Glover  that  may  at  this  time  exist,  or  that 
may  be  hereafter  created,'*— with  a  full  war- 
ranty by  the  grantors.  The  consideration  of 
this  deed  was  nominal,  being  for  (5.  The 
said  Wiley  C.  Glover  was  not  married  at  the 
time  of  the  execution  of  the  deed,  but  he  did 
marry  In  the  year  1867,  and  die  seven  chil- 
dren of  that  marriage  were  Eva  P.  Rawles, 
who  In  the  year  18©7  was  27  years  old;  Virgil 
Glover,  28  years;  St.  Julian,  19  years;  Eliza- 
beth, 17  years;  Wade.  15  years;  Louis,  12 
years;  and  Henry,  8  years  old.  The  said 
Wiley  C.  Glover,  as  a  part  of  the  said  240 
acres  of  land,  sold  and  conveyed,  as  of  fee 
tslmpie,  the  10  acres  now  held  by  the  defend- 
ant C.  H.  Johns,  on  May  6,  1869,  for  full 
value.  The  said  WUey  C.  Glover,  as  a  part 
of  the  said  240  acres  of  land,  sold  and  con- 
veyed, as  of  fee  simple,  for  full  value,  the  20 
acres  now  held  by  the  defendant  Richard 
Newman,  on  27th  September.  1887.  The  said 
Wiley  C.  Glover  died  on  the  Ist  day  of  May, 
1896.  On  the  10th  day  of  January,  1897,  these 
plaintiffs,  the  children  of  Wiley  C.  Glover, 
commenced  these  two  actions  to  recover  the 
10  acres  from  defendant  Johns  and  the  20 
acres  from  the  defendant  Newman.  The  ja- 
ry  found  in  favor  of  the  plaintiffs  In  each 
case,  and  now  the  appeal  is  taken  on  the  fol- 
lowing grounds  (the  first,  second,  and  seventh 
grounds  of  appeal  were  abandoned  at  the 
hearing  In  this  court):  "(3)  That  while  It  Is 
true  that,  when  the  plaintiffs  and  defendants 
claim  from  a  common  source,  it  Is  not  neces- 
sary to  trace  titles  back  beyond  the  common 
source;  but  when  the  evidence  shows,  as  In 
this  case,  that  the  common  source  was  a  mar- 
ried woman,  then  It  was  necessary  for  the 
plaintiffs  to  prove  that  they  had  acquired  ti- 
tle from  the  common  source  by  a  good  and 
legal  title,  and  the  presiding  judge  erred  In  not 
w>  charging  the  Jury.  (4)  Because  his  honor, 
the  preying  Judge,  erred  in  refusing  to  charge 


the  defendants'  first  request  ^  Because  his 
honor,  the  presiding  Judge,  erred  in  refusing 
to  charge  the  defendants'  second  request.  (6) 
Because  his  honor,  the  presiding  Judge,  erred 
In  refusing  to  chaise  the  defendants*  third 
request*'  "(8)  Because  hte  houOT,  the  pre- 
siding judge,  erred  In  refusing  to  charge  the 
defendants'  fifth  request.  (9)  Because  bis 
honor,  the  presiding  Jndge,  erred  In  refusing; 
to  charge  the  defendants'  ^th  request.  (lOi 
The  presiding  jndge  charged  the  Jnry  that 
there  could  be  no  adverse  holding  ngaiust  the 
plaintiff  until  after  the  death  of  WUey  C. 
Glover.  It  Is  submitted  that  such  charge  Is 
erroneous,  for  the  legal  title  waa  In  Charies 
HoUey,  the  trustee,  and  If  the  defendants  held 
the  land  adversely  for  ten  years  against  him, 
even  though  such  period  waa  during  the  life- 
time of  WUey  0.  Glover,  It  would  give  good 
title  to  defendants,  and  bar  any  claim  which 
the  plaintiffs  might  subsequently  set  up."  We 
will  now  proceed  to  pass  up<m  the  exertions 
In  their  numerical  order: 

(3)  The  circuit  judge  was  required  to  con- 
strue the  paper  writing  signed  by  A.  A.  Clark 
and  Elizabeth,  his  wife.  In  the  year  18r«. 
whereby  the  240  acres  of  land  were  conveyed 
to  Charles  HoUey  In  trust  for  Wiley  C.  Glover 
and  bis  children,  and  he  did  so  In  this  manner: 
He  held  that  Charles  HoUey  held  the  title  aa 
trustee  until  after  Issue  bom  to  Wiley  C. 
Glover,  and  that  after  that  event  the  uses 
were  vested  by  our  statute,  so  that  the  said 
Wiley  C.  Glover  held  said  lands  for  and  dar- 
ing his  natnral  life,  and  that  the  remainder 
In  fee  simple  was  vested  in  the  children  of  the 
said  WUey  C.  Glover;  that  Wiley  C.  Glover 
could  only  convey  his  life  estate  In  said  lands; 
that  each  defendant  traced  back  his  title  to 
the  10  acres  and  20  acres,  respectively,  to  the 
life  tenant,  WUey  C.  Glover.  ■  It  was  admitted 
that  the  Ufe  tenant  died  May  1, 1896.  It  seems 
to  us  that  the  circuit  Judge  has  construed  the 
above  paper  writing  to  be  a  valid  deed  of  con- 
veyance, and,  having  done  so,  we  cannot  see 
how  he  could  have  been  expected  to  go  fur- 
ther, and  cbarge,  as  the  appellante  seem  to  In- 
dicate In  this  exception,  that  the  plaintiffs 
were  required  to  establish  that  they  held  tiy 
a  good  and  valid  title.  The  Judge  had  already 
so  held.  Unquestionably,  the  appellants  are 
correct  In  the  proposition  of  law  which  re- 
quires a  plaintiff  to  establish  his  connection 
with  the  common  source  of  title  by  a  valid 
deed.  Simply  that  the  plaintiff  claims  through  a 
certain  common  source  of  title  will  not  do.  He 
must  establish  such  claim.  As  before  remark- 
ed, the  circuit  jndge  held  that  the  paper  pur- 
porting to  be  a  deed  from  A.  A.  Clark  and 
Elizabeth  S.,  his  wife,  was  a  vaUd  deed. 

We  must  decline  to  pass  upon  exceptions  4. 
6,  6,  8,  and  9,  because  they  fail  to  point  out 
any  error  In  the  Judge's  refusal  to  make  the 
requests  there  indicated. 

Exception  10:  We  do  not  discover  any  error 
In  the  charge  of  the  circuit  judge,  as  pointed 
out  in  this  exception.   Very  clearly.  If  Wiley 
0.  Glover  only  had  a  lUe  estate^  with  a  re- 
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mainder  In  the  lands  in  qaestion  in  bis  chll- 
dren,  and  he  only  died  on  May  1,  1896,  there 
could  be  no  adverse  holding  In  the  grantees 
of  the  life  tenant  until  after  the  falling  In  of 
the  life  estate.  If  the  plaintiffs  had  permitted 
the  grantees  of  the  life  tenant  to  have  com- 
pleted the  statutory  period  of  adverse  holding, 
beginning  on  May  1.  1896,  the  defendants 
would  have  succeeded.  But  these  two  actions 
were  commenced  In  a  few  months  after  the 
death  of  the  life  tenant  Of  course,  all  this 
Is  based  upon  the  statute  having  vested  the 
use  so  that  the  trustee  no  longer  held  the  title 
after  the  birth  of  children  to  Wiley  C.  Glover. 
Possibly,  if  this  trustee  had  allowed  adverse 
occupancy  and  notorious  and  adverse  claim  of 
title  to  these  lands  by  other  persons,  his  ces- 
tnls  qae  tmstent  would  have  suffered.  But, 
as  before  stated,  the  trustee,  Charles  Holley, 
did  not  hold  the  title  to  these  lands,  and  hence, 
under  the  admitted  tacts  of  this  case,  there 
was  no  adverse  taoldlng  by  any  one  agalUBt 
these  plaintiffs. 

It  Is  useless  fw  the  court  to  express  regret 
that  perswis  who  have  iwld  full  value  for 
lands  should  lose  thebr  lands,  but  the  law  Is 
open  to  all  men,  and,  when  notice  is  furnished 
by  a  registration  of  deeds,  prudence  requires 
Tifrilance-  It  is  the  judgment  of  this  court 
ttaat  the  Judgment  of  the  circuit  court  In  each 
of  the  above-entitled  actions  be  affirmed,  and 
a  remittitur  will  be  issued  from  this  court  in 
each  of  said  actions  so  as  to  preserve  the 
harmony  of  ttw  xffoceedlngs  In  the  drcuit 
court. 


HcGOHB  T.  McGOMB  et  aL 
(Bnpremc  Gonrt  of  Appeals  of  Vtrginla.  March 

0,  1890.) 

Wn-lS — C03tflTKDCTIOS — VESTED  RBMAIltDBR. 

A  testator  devised  personalty  to  his  daugh- 
ter for  life,  proTidiDs  that  oa  her  death  it 
should  "pass  and  belong  absolatel;  to  [her' 
children],  and  to  their  respective  childreQ,  and 
to  the  aeseendants  or  descendant  of  any  that 
may  have  died  leaving  issue;  such  to  take 
what  its  deceased  parent  wonld  have  taken,  if 
alive."  Btld,  that  the  remainder  vested  at  the 
testator's  death. 

Appeal  from  circuit  court,  Loalsa  county. 

Snit  between  one  McComb  and  one  Mc- 
Comb  and  others,  construing  the  will  of  John 
Hunter,  deceased.  From  a  decree  In  favor 
of  the  latter,  the  f«mer  amteals.  Affirmed. 

John  Hunter,  Jr.,  for  appellant  B.  L.  Oor> 
don,  Jr.,  and  Jackson  Ouy,  for  appeUeeo. 

BUCHANAN*  J.  John  Hunter  bequeathed 
certain  property  to  his  daught^  Mn.  Qnarles 
tar  life,  with  remainder  to  her  children.  The 
qneatlon  InvolTed  on  this  appeal  Is  the  time 
when  that  remainder  Tested,— whether  at  the 
death  of  the  testator,  or  not  until  the  deatii 
of  tbetr  mother,  the  Ufe  tenant 

The  dame  of  the  will  In  question  1m  u  fol- 
lows: 

*a  wfll  and  bequeath  that  the  faalanoe  «f 


my  estate,  of  every  kind  and  description,  not 
already  disposed  of  by  this  will,  and  the  pro- 
ceeus  of  the  sales  of  the  lands  Just  above 
directed  to  be  sold  by  my  executors,  be  divid- 
ed into  six  equal  parts,  atter  the  payment  of 
all  my  Just  debts;  and  I  give  and  bequeath 
said  parts  aa  follows: 

"One-abctb  to  EUen  V.  Qoarles,  one-sixth  to 
Isabella  P.  Chiles,  one-sixth  to  Juliana  Xor- 
ris,  one-sixth  to  Alice  M.  CSiandler,  during 
their  respective '  lives,  one-sixth  to  John 
Hunter,  Jr.,  and  the  remaining  sixth  part  to 
the  children  of  my  deceased  daughter,  Sarah 
G.  Kent,  living  at  the  time  of  my  death,  and 
to  the  descendants  or  descendant  of  any  that 
may  have  died  leaving  issue;  such  to  take 
what  its  deceased  parent  would  have  taken, 
if  alive. 

"At  the  respective  death  of  my  four  daugh- 
ters first  above  named,  to  wit,  Ellen  V. 
Quarles,  Isabella  P.  OhUes,  Juliana  Norrls, 
and  Alice  M.  Chandler,  I  will  and  bequeath 
that  what  each  shall  receive  under  this  pro- 
vision of  my  will  shall  pass  and  belong  abso- 
lutely to  their  respective  children,  and  to  the 
descendants  or  descendant  of  any  that  may 
have  died  leaving  issue,— such  to  take  what 
Its  deceased  parent  would  have  taken,  if 
alive;  and  my  will  Is  that  the  Rldunond  city 
Ixmds  hereinbefore  given  to  my  said  four 
daughters  last  named  shall  pass  and  be  dis- 
posed of  in  precisely  the  same  way  as  has 
just  been  provided  in  reference  to  what  my 
said  four  daughters  wHI  receive  nndw  this 
residuary  clause  of  my  will." 

The  settled  rule  of  Interpretation  In  this 
state  is  that  all  devises  and  bequests  are  to 
be  construed  as  vesting  nt  the  testator's  death, 
unless  the  Intention  to  postpone  the  vesting 
Is  cleariy  indicated  by  the  will.  Crews' 
Adm'r  t.  Hatcher,  91  Va.  378,  21  S.  B.  811; 
Stanley  v.  Stanley's  Adm'r,  92  Va.  B34,  24  S. 
E.  229;  Cheatham  t.  Gower,  94  Va.,  at  page 
380,  26  S.  E  854.  There  Is  nothing  In  the 
language  of  the  clause  quoted,  when  read 
alone,  or  in  connection  with  the  oth^  pro- 
visions of  the  will,  whidi  shows  any  special 
intention  that  the  remainder  given  ^ould 
vest  at  the  death  of  the  life  tenant.  On  the 
contrary,  it  ai^>eara  to  us  that  a  different  in- 
tention is  manifest.  The  will  shows  that  It 
was  written  by,  or  with  the  advice  of,  some 
one  skilled  In  the  law  or  In  the  use  of  legal 
terms.  In  prior  clauses  of  the  will,  the  tes- 
tator, after  giving  to  his  daughters  Mrs. 
ChUes  and  Mrs.  Chandler,  respectively,  cer- 
tain property  for  life,  gives  the  remainder  at 
the  death  of  the  life  tenants  to  their  "chil- 
dren then  living,  and  to  the  descendants  or 
descendant  of  any  that  may  have  died  learlog 
Issue;  such  to  take  what  Its  parent  would 
have  taken.  If  alive,  *  *  '"—thus  mani- 
festing Us  Intention  tiiat  the  remainder 
should  not  vest  untD  ttie  death  of  tiie  life 
tenant. 

In  the  derlse  to  Mrs.  ChOes  the  testator 
glTes  a  tract  of  land  to  her  "for  and  during 
her  natursl  life,  and  at  her  death  said  tract 
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of  land  Is  to  pass  and  beloDg  tn  fee  alm^e  to 
her  children  then  Uvlng.    •   •  *" 

la  the  bequest  under  coQBldeTatlon  the  lan- 
guage giving  the  remainder  Is,  "I  will  and 
bequeath  that  what  each  [life  tenant]  shall 
receive  under  Oils  provlstoo  of  my  win  shall 
paaa  and  belong  absolutely  to  ttielr  reepeotive 
children.    *    •  •" 

The  language  by  which  the  testator  dis- 
posed of  the  remalnuer  In  each  case  Is  sab- 
fltantlally  the  same,  except  that  In  the  latter 
the  words  "then  living"  are  omitted,  and  the 
word  "absolutely"  Is  substituted  for  the  term 
'in  fee  shnple."  It  is  evident  why  the  word 
"ab8(rfutely"  was  substituted  for  the  term  'in 
fee  simple."  The  former  Is  the  word  by 
which  the  largest  estate  In  personal  property 
Is  best  expressed,  and  the  latter  Is  the  usual 
and  technical  term  for  a  llbe  estate  In  real 
property. 

But  no  reasonable  explanation  haa  been  or 
can  be  gtven  why  the  words  "then  living" 
were  omitted  In  the  bequest,  except  that  It 
was  Intended  that  the  remainder  should  vest 
at  the  death  of  the  testator,  and  not  at  the 
death  of  the  life  tenants.  It  cannot  be  pre- 
sumed that  the  testator  did  not  know  of  their 
legal  effect,  in  fixing  the  time  when  the  re- 
mainders should  vest.  They  were  as  neces- 
sary in  the  one  as  hi  tiie  other,  If  his  Inten- 
tion was  that  the  remainders  in  both  Should 
vest  at  the  life  tenant's  death. 

We  are  ot  opinion  that  the  children  of  Mrs. 
Quaries  took  a  vested  remainder  In  the  prop- 
erty bequeathed  to  her  by  the  clause  of  the 
win  under  consideration.  The  circuit  court 
having  so  held,  its  decree  must  be  afllnued. 

CARDWELL.  J.,  absent 


EELLAR  et  al.  t.  STONE.  Clerk  aad  Reg- 
ifltrtr. 

WALKER  T.  SAME. 

(Snpreme  Goart  of  Appeals  of  Virginia.  Jan. 

26,  131X1.) 

ELBCTIONS — RcOISTRATtOX  BoOKS — UANnAMUS. 

A  writ  of  mandamus  will  issne  to  the  ens- 
todian  of  the  registration  books  to  compel  him 
to  allow  petitioner  to  see  the  poll  books  in  his 
possession,  under  Code.  §  84,  providing  that 
the  registration  books  shall  be  at  nil  times 
open  to  poblic  insi^ction,  and  section  132,  pro- 
viding that  the  poll  book,  being  lodged  with 
the  clerk,  shall  remain  "for  the  use  of  persons 
who  may  choose  to  inspect"  it 

Petitkuis  of  J.  B.  KeUar  and  A.  B.  Hick- 
man and  of  James  A.  Walker  against  James 
A.  Stone,  clerk  and  registrar,  for  a  writ  of 
mandamus. 

L.  L.  Lewis,  for  petitioners.   B.  B.  Mnn- 
ford,  for  respondent. 

CARDWELIi.  J.  In  each  of  these  cases  the 
petition  Is  for  a  mandamus  to  compel  the  re- 
spondent, Bi  r^strar  and  ctwtodian  of  the 
reglstrati<»i  booka  of  Bristol  prednct  hi  the 
county  of  Waatalngttdi,  etther  to  funlsh  pett-  I 


tloners  copies  of  the  registration  book  in  his 
custody,  or  to  permit  the  petitioners  to  make 
eopies  of  the  same,  under  his  supervision. 

What  was  said  by  this  court  In  Olettves  v. 
TeiTy,  93  Va.  491,  26  &  E.  JS52,  with  reference 
to  the  record  of  the  proceedings  of  the  elector- 
al board  of  Wythe  comity,  as  to  whidi  secre- 
cy was  not  enjoined  by  law,  applies  as  well 
to  the  registration  books  In  the  custody  of  the 
respondent  In  these  cases. 

Bectlon  84  of  the  Code  provides  that  tlie  reg- 
istration books  shall  be  kept  and  preservAl 
by  the  registrar,  and  that  they  "shall  at  all 
tlmea  be  open  to  public  lospectton."  This 
right  has  not  been  denied  to  petliioners:  and 
the  law  not  Imposing  upon  the  registrar,  ex- 
pressly or  by  fair  ImpUcatioo,  the  duty  of 
making  copies  wb^  demanded,  and  faiUng 
to  provide  compensation  to  him  for  snch  work, 
and  not  requiring  him  to  allow  copies  to  be 
made,  a  mandamus  caimot  issue,  tn  accord- 
ance wltli  the  prayer  of  the  petltloiiers,  direct- 
ing the  respondent  to  make  coptes  of  the  ng- 
Istratlaa  books  In  his  custody,  or  to  permit 
petitioners  to  do  so  at  their  own  eipense. 

The  petition  of  Jamei  A.  Walker,  bowerer, 
represents  that  on  the  HM  day  of  Novendjer, 
188S,  be  applied  to  the  respondent,  James  A 
Stone,  registrar  of  Bristol  pteclnct,  and  also 
derk  of  the  corporation  oonrt  of  the  dty  «C 
Bristol,  and  as  snch  by  law  the  caatodlan  of 
the  p<^  book  of  saM  precinct  at  the  electioa 
of  members  of  congress  from  VlTKinia  b^ 
on  the  8di  day  of  Norember,  189S,  to  permit 
petitioner  to  examine  said  poll  book,  but  was 
told  by  respondent  that  the  books  were  msUiI 
up,  and  could  not  be  inspected  by  blm;  that 
petitioner  stated  to  respondent  that  bis  objeri 
in  examtnlDg  the  poll  book  waa  to  get  in- 
formation necessary  to  petitioner  In  prepariof; 
his  notice  of  contest  for  a  seat  in  the  Flftv 
Slxth  congress  of  the  United  States  from  the 
Ninth  congressional  district  of  Virginia,  com- 
posed In  part  of  the  city  of  Bristol,  but  that 
the  respondent  flatly  refused  petitioner  to  set' 
the  poll  books  In  his  custody,  saying  that  they 
were  sealed  up,  and  petitioner  would  not  he 
allowed  to  see  the  tratslde  of  them,  etc. 
These  allegations  are  only  denied  by  respond- 
ent in  a  general  way,  and  the  proof  is  that 
petitioner  was  denied  the  privilege  of  Inspect- 
ing the  poll  book  of  Bristol  precinct  used  a: 
the  election  held  on  November  8, 1888. 

Section  132  of  the  Code  of  Virginia  pr>' 
vides,  among  other  things,  that  the  poll  book-^. 
after  being  lodged  with  the  derk,  shall  remain 
"for  the  nse  of  persons  who  may  choose  to  in- 
spect" them. 

Section  3086  of  the  Ck>de  confers  upon  thi^ 
court  jurisdiction  to  Issue  writs  of  mandamus 
In  all  cases  "in  which  it  may  be  necessary  to 
prevent  a  failure  of  Justice  In  which  a  man- 
damus may  Issue  according  to  the  prindples 
of  the  common  law." 

At  common  law  the  writ  of  mandamns  wQl 
be  Issued,  directed  to  any  person  or  corporation 
or  inferior  court,  "requiring  them  to  do  some 
particular  thing,  theretn  apeelfled.  which  ap- 
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pertains  to  their  oflSce  or  duty.**  8  BL  Ctnoin. 

110. 

TJuder  the  provlsloD  of  section  132  of  the 
Code,  It  was  clearly  the  right  of  the  petitioner, 
on  the  22a  of  November,  1898,  when  he  ap- 
plied to  the  respondent  for  the  poU  books  of 
Bristol  precinct,  to  be  permitted  to  Inspect 
them,  and,  this  right  having  been  denied  by 
the  respondent,  a  mandamus  must  issue,  re- 
quiring  respondent  to  permit  petltioDer,  James 
A.  Walker,  to  Inspect  these  poU  books  and  to 
take  therefrom,  at  and  wtthia  a  reasonable 
time,  In  the  presence  of  the  respondent,  mem- 
oranda or  notes,  such  as  are  prefer  to  be 
made  according  to  the  Tiewa  expressed  1^  this 
court  to  the  case  of  Qleaves  t.  Terry,  snpn. 
as  to  the  record  of  the  proceedli^s  of  tbe 
electoral  board  «f  the  sereral  counties,  etc, 
as  to  which  secrecy  la  not  enjotaied  by  law. 


HARRIS  T.  JOKES  et  al..  Commissioners. 
iSupreme  Court  of  Appeals  of  Virginia.  Jan. 
26.  1889.) 

Cbkcitoks'  Suit— Deckbk  of  Sili— Extry  in 
Vaoatiof. 

1.  Where,  under  a  general  creditors'  suit,  a 
decree  was  entered  for  the  sale  of  deCmdant's 
lands,  and  It  was  snbseqnently  soggested  that 
there  were  other  liens  than  those  audited,  a 
decree  referring  tbe  cause  to  a  master  commis- 
sioner  for  a  further  aceouoting  shoDld  have 
suspended  the  decree  of  sale. 

2.  Under  Code,  S  3427,  as  amended  bj  Act 
.Tan.  27,  1806,  the  court  cannot  enter  a  decree 
in  vacation  confirmins  the  report  of  lieus  in  a 
(■reditora'  sait,  and  waposing  of  the  caaae  on 
tbe  merits,  cercept  1^  consent  of  [mrties,  though 
Code,  i  3426.  as  amended  by  the  same  act,  pro- 
vides for  interlocutory  decrees  In  vacation. 

Appeal  from  circuit  court.  Rappahannock 
county. 

Bill  by  one  Harris  against  Jones  and  oth- 
ers, commlBsiouers.  Decree  for  deffflidants. 
Plalndff  appeals.  Reversed. 

B.  G.  Moflett.  for  appellant  B.  T.  Jones 
nTid  H.  B.  ft  J.  6.  PoOard,  for  appellees. 

HARRISON,  J.  In  the  cause  of  Hackley 
against  Harris,  a  general  creditors'  suit,  a  de- 
cree was  entered  at  the  NoTranber  term,  1896, 
directing  a  sale  of  the  land  of  tbe  defuidant, 
Harris,  by  commissioners  appointed  for  the 
purpose.  Subsequently,  at  tbe  May  tenn, 
189T,  and  before  the  land  had  been  advertised 
for  Bale,  It  being  suggested  -that  tbere  were 
other-  liens  than  those  audited,  a  decree  was 
entered  referring  tbe  cause  to  a  mast»>  com- 
mlsciioner  for  a  further  account  of  liens.  This 
last-mentioned  order  sboold.  In  terms,  have 
suspended  the  decree  of  sale.  Wtthont  a 
formal  suspension  of  that  decree,  however,  the 
order  of  reference  ought  to  have  been  saffl- 
dept  to  stay  any  action  by  the  oammlacloneTs 
of  sale  until  the  acconot  was  taken,  for  no 
doctrine  Is- better  settled  than  that  wfalt^  de- 
clares tt  to  be  error  to  decree  a  sale  of  land 
to  satisfy  tBenmbranoea  before  thsse  incnn- 
branoea  Mid  thalr  wapcctiiw  vrlcoiUM  ^acm 


I  been  ascertained.  Begardlesi.  however,  of 
the  decree  for  a  farther  account,  the  commis- 
sioners proceeded  to  adrertlse  the  property  for 
sale.  Thereupon  the  appellant,  landowner, 
obtained  an  injunction  to  stop  the  sale  until 
the  account  was  taken.  On  Septembtf  0, 
1807,  an  order  was  entered  In  vacation,  refus- 
ing to  dissolve  tbe  Injunction,  and  directing 
the  injunction  suit  to  be  heard  with  the  cred- 
itors' suit.  The  report  of  Hens  was  subse- 
quently filed,  and  on  October  2,  1897,  upon 
motion  of  the  commissioners  of  sale,  a  de<s'ee 
was  entered  in  vacation,  confirming  the  report 
of  liens,  dissolving  the  Injunction,  and  direct- 
ing tbe  commissioners  to  execute  the  decree  of 
sale  entered  at  the  November  term.  1006. 
This  wns  error.  The  Judge  had  no  power  or 
authority  to  enter  a  decree  In  vacation  con- 
Arming  tbe  report  of  liens,  except  by  coasent 
of  parties,  as  provided  In  section  3427  of  the 
Code,  ns  amended  by  act  approved  January 
27,  IBOO.  It  Is  not  claimed  that  this  decree 
was  entered  by  c<Hiaent  of  parties,  but  section 
3426  of  the  Code,  as  amended  by  act  apunrovBd 
January  27,  1890,  Is  relied  on  as  anthortty  for 
the  court's  action. 

That  section  provides  for  entering  luterloc- 
utorr  decrees  hi  vacati{Hi,  but  only  such  tai- 
terlocutory  deoees  as  are  jpreparatory  to  bear- 
ing the  cause  on  the  merits.  A  decree  oon- 
flrmlng  a  report  of  liens  disposes  of  the  cuiae 
on  tbe  merits,  and  cannot  be  entered  ta  vaca- 
tion, except  by  consent  of  parties,  as  provided 
in  section  8427.  It  being  errw  to  conflrm  the 
report  of  liens  in  racation.  It  w^  also  error  to 
dissolve  tbe  Injunction,  for  no  sale  could  be 
made  until  the  r^rt  of  Ueoa  bad  been  cde- 
flrmed. 

For  these  reasons,  tbe  decree  appealed  from 
must  be  reversed,  and  set  aside,  and  the  cause 
remanded  for  furttier  prDceedings. 

Reversed. 

BUCHANAN  and  CARDWGLL,  JJ.,  absent. 


COHEN  et  al.  t.  BELLBNOT. 
(Supreme  Court  of  Appeals  of  Virginia.  Jan. 
26,  1899.) 

Prockedixos  is  Error -  ' Rrvisv — ^'visakce^ 
DAMAOE8— Defectivs  Bbwer— Failorb  to 

EeMIK— CoSTISDOCS  NflSANCK. 

1.  Where  there  have  been  two  trials,  and 
the  verdict  on  the  first  trial  for  plaintifE  was  set 
aside  as  not  sustained  by  the  evidence,  and 
on  the  second  trial  verdict  was  rendered  for 
plaintiff,  on  proceediwa  in  error  under  Code,  i 
34S4.  as  amended  by  Act  March  3,  1802  (Acts 
1891-92,  p.  962),  the  appellate  court  must  look 
firet  to  the  proceedings  on  the  first  trial;  and, 
if  the  court  erred  in  setting  aside  that  verdict, 
it  most  annul  all  proceedings  subsequent  there- 
to, and  enter  jud^mt  thereon. 

2.  Under  Code,  S  34S4,  as  amended  by  Act 
March  3.  1892  (Acts  1891-92,  p.  9G2.),  tbe 
court,  on  proceedings  in  error  from  a  judgment 
vendered  on  a  second  trial,  tn  detemining 
whether  tbe  lower  court  erred  in  setting  aside 
the  first  verdict,  must  look  to  the  evidence  as 
the  trial  court  ought  to  have  loolied  to  it,  aad 
B»t  as  «a  a  d«miarrer  to  the  evidenee. 

8.  In  an  action  to  recover  for  an  alleged  nui- 
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sauce,  where  plaintiff  ineB  In  her  own  right 
as  trustee  of  the  property,  and  not  as  an  oc- 
cupant, she  cannot  recover  damages  resulting 
to  her  as  an  occupant  by  reason  of  offenrive 
odors,  or  other  caaset  which  do  oot  affect  the 
ralne  of  the  property. 

4.  Where  plaintiff  sues,  as  trnstee  of  prop- 
erty, to  recover  for  nuisance,  she  can  show  sick- 
ness and  suffering  in  her  family  caused  there- 
by for  the  purpose  only  of  proving  the  un- 
healthy conmtion  of  the  premises. 

B,  Where  evidence  tending  to  prejudice  the 
nry  Is  properly  admitted  for  one  purpose.  It 
8  the  duty  of  the  court  to  instruct  the  jury 
that  It  Is  to  be  considered  by  them  for  that  pur- 
pose only. 

6.  A  complaint  (or  nuisance  alleged  that  the 
private  sewer  o(  de(endant  bad  an  Insuffldent 
faU,  whereby  the  sewerage  was  collected  and 
thrown  upon  plaintiff's  property,  to  his  great 
Injury,  the  only  evidence  showed  that  the 
fall  was  sufficient.  Sdd,  that  an  instruction 
that,  if  the  sewer  was  so  badly  constructed  as 
to  aifect  plaintltTa  property,  he  was  entitled  to 
recover,  was  improperly  given. 

7.  A.  declaration  alleged  that  defendant's 
sewer  was  out  of  repair  from  the  year  18S6 
until  the  time  of  bringing  ault,  and  that  the 
nuisance  was  a  continuous  one.  Bvidence 
showed  that  after  1S92  no  damage  was  caused 
thereby,  and  that  the  damage  caused  thereafter 
was  produced  by  separate  causes,  which  were 
remedied  on  each  occasion.  Hdd,  that  plain- 
tiff could  recover  for  the  occasional  nuisancea, 
though  the  declaration  alleged  a  continuing 
nuisance,  if  the  nuisances  were  caused  in  the 
manner  alleged  In  the  declaration. 

8.  Where  a  sewer  connecting  with  a  dty 
main  sewer  was  built  at  the  expense  o(  the 
landowner,  and  under  the  city  ordinance  it  was 
his  duty  to  repair  the  same  at  his  expense  on 
consent  of  the  city,  he  is  liable  for  a  nuisance 
created  by  ita  went  of  repair,  In  the  absence 
of  evidence  to  show  that  the  dty  had  refused 
to  allow  him  to  repair. 

9.  Where  a  nuisance  la  a  continuing  one, 
the  party  complaining  thereof  cannot  recover 
on  the  original  cause  of  action  after  the  ex- 
piration of  the  statutory  period,  but  may  for 
its  continuance  for  any  time  within  such  pe- 
riod. 

Error  to  law  and  equity  court  of  city  of 
Richmond. 

Action  by  Bellenot,  trustee,  against  Ooben 
Co.  Judgment  (or  plaintiff,  and  defendants 
bring  error.  Reversed. 

Meredith  &  Cocke,  for  plaintiffs  in  error. 
K  0.  Wendenbnrr,  for  defendant  In  error. 

BUCHANAN.  J.  There  have  been  two 
trials  In  tiUs  case,  resulting  In  verdicts  In 
favor  ot  th«  plaintiff  (defendant  in  error). 
The  verdict  on  the  first  trial  was  set  aside  on 
the  groand  that  it  was  not  snatalned  by  the 
evidence,  the  damages  being  exceaslve. 
Judgment  was  rendered  for  the  plaintiff  on 
the  verdict  at  the  se<!<»id  trial,  and  to  that 
Judgment  this  writ  ot  error  waa  allowed. 

Under  section  S484  of  the  Code,  as  amended 
by  act  of  assembly  approved  Mardi  3,  1892 
(Acts  1891-92,  p.  962),  It  Is  made  the  dnty  of 
the  appellate  court.  In  a  case  like  this,  to  look 
first  to  the  evidence  and  proceedings  on  tiie 
first  trial;  and,  If  It  discovers  that  Ha  court 
erred  In  setting  a^e  the  verdict  on  that  trial. 
It  must  set  aside  and  annul  all  proceedings 
Bobseqaent  thereto,  and  enter  Judgment  there- 
on* 


The  defendant  upon  whose  motion  that  ver- 
dict waa  set  aside  Insists  that  lu  determining 
whether  or  not  the  court  erred,  this  court 
mpst  consider  the  question  as  on  a  demurrer 
to  evidence.  This  contention  cannot  be  sus- 
tained. The  statute  provides  tbat.  In  deter- 
mining whether  or  not  the  lower  court  erred 
In  setting  aside  the  first  verdict,  the  appd- 
late  court  shall  look  to  the  evidence  and  pro- 
ceedings upon  the  first  trlaL  Look  at  then 
In  what  manner?  In  the  same  manner  as  the 
trial  court  ou^t  to  look  at  them,  as  far  as 
that  Is  possible.  Both  courts  are  bound  to 
sustain  the  verdict  of  the  Jury  upon  a  mo- 
tion to  set  it  aside  because  contrary  to  tbe 
evidence,  unless  tbe  evidence  Is  plainly  insnlB- 
dent  How  can  this  court  say  that  the  trial 
court  erred  In  sustaining  such  a  motion,  in  a 
case  of  ccmfilctii:^  parol  evidence,  If  It  cannot 
look  to  ai^  of  the  evidence  upon  which  tbe 
Jury  based  their  verdict,  but  must  look  alone 
to  that  evidence  which  tbey  by  their  vCTdlct 
have  said  they  did  not  believe?  A  construc- 
tion involving  such  a  result  will  not  be  put 
upon  a  statute,  if  any  other  reasonable  con- 
struction can  be  placed  ui>on  It 

Considering  tbe  evidence  and  proceedings 
In  this  case  as  the  trial  court  ought  to  have 
done,  we  cannot  say  that  It  orred  In  setting 
aside  tbe  verdict  on  ttie  first  triaL  The  evi- 
dence on  that  trial  does  not  show  tbat  tiie 
plaintUTa  proper^  had  been  injured  to  the 
extent  of  the  damages  awarded  by  the  Jury. 
The  plaintur,  suing  In  her  right  as  trustee, 
and  not  as  occupant  ot  tbe  property,  bad  no 
right  to  reoiver  any  damages  that  may  have 
resulted  to  her,  as  occupant  of  the  property, 
by  reason  of  offensive  odws,  sickness,  ot 
other  cause  which  did  not  affect  the  value  of 
tbe  property  itself. 

The  first  error  assigned  la  to  the  action  of 
the  court  In  admitting  upon  tbe  second  triaL 
over  the  defendants*  objection,  evidence  as 
to  certain  sickness  and  deaths  which  bad  oc- 
curred in  the  plaintiff's  family,  as  set  out  in 
bills  of  exceptions  numbered  1, 2.  8.  and  4. 

The  plaintiff  waa  not  u  above  stated*  en- 
titled to  recover  In  tills  action  for  any  trouble 
arising  from  sickness,  sorrow,  suffering,  or 
death  In  her  fismlly,  altiiough  caused  by  the 
alleged  nuisance,  because  she  bad  sued  as 
trustee,  and  not  as  occupant,  of  the  prentiseSL 
The  court  so  Informed  the  Jm7i  uid  said  to 
them,  when  the  evidence  was  admitted,  that 
It  was  only  admissible  to  sbow  the  unhealthy 
condition  of  the  premises,  provided  it  was 
shown  that  the  unhealthy  condition  of  the 
premlseB  was  caused  1^  the  alleged  nuisance. 

For  this  purpose  we  think  tbe  evidence  was 
admlsdUe,  and  that  the  court  did  not  err  In 
admitting  It 

It  may  be,  and  doubtlen  Is,  tme  Hut  sudi 
evidence  had  a  tendency  to  prejudice  tiie 
mliida  of  the  Jury;  but  tiiat  waa  no  sufAcfent 
reason  for  rejecting  the  evldoic^  It  It  was  ad- 
missible for  any  purpose.  fHie  pn^er  prac- 
tice Is  that  which  tbe  court  seems  to  have 
adopted,  or  -at  least  Intended  to  adopt,  vk. 
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to  admit  tbe  evidence  for  the  purpose  for 
which  it  was  admissible,  and  to  Instruct  the 
Jury  that  It  was  to  be  considered  by  than  tor 
that  purpose  and  none  other. 

Upon  the  next  trial,  as  the  can  will  have  to 
be  reversed  upon  other  groonds,  the  court, 
If  the  defendants  desire  It,  should  Imrtroct  fb» 
Jury  more  fully  than  was  done  upon  the  last 
trial  for  what  purpose,  and  What  purpose 
alone,  they  are  to  consider  that  CTldence,  tf  U 
la  again  introduced. 

The  next  error  assigned  is  to  the  action  of 
the  court  In  giving  Instruction  marked  "B," 
aslted  for  by  the  plalntUT. 

tn  that  instruction  the  jury  were  told  that 
if  they  bdleved  that  the  lewer  wtaldi  dr^ed 
the  housea  of  the  defeodanta  was  so  conatmct- 
ed,  out  of  repair,  or  obstmcted  as  to  cause  a 
poidttve  and  direct  InTasion  of  tlie  plfdntlfiTs 
property  adjoining  the  same  on  the  south,  as 
by  collecting  and  ttirowlng  upon  it,  to  the 
damage  of  said  property,  water  or  flltli,  which 
would  not  otherwise  bare  flowed  or  found  its 
way  there,  and  thereby  hijured  tiie  said  prop- 
erty, then  tliey  must  find  for  the  plaintiff. 
The  objection  made  to  that  instruction  Is  that 
the  only  all^atlon  In  the  declaration  stating 
in  what  respect  the  lewer  was  Improperly  con- 
structed was  "that  said  private  sewer.  In  a 
distance  of  105  feet,  baa  only  a  fall  of  one 
and  three-tenths  feet,  which  is  not  anfOdent 
to  carry  off  the  aald  water,  fllth,**  etc,  and 
that  there  was  no  proof  toidlng  to  show  that 
the  fall  named  was  not  sufficient,  but,  on  the 
contrary,  it  appeared  from  the  plalntUTs  wit- 
ness Riley  (the  cody  vritness  wha  testifled  on 
that  point)  that  the  tail  nuned  was  sufficient 

There  being,  no  averment  in  the  dedaraUon 
showing  In  what  reject  the  sewer  had  been 
Improperly  conatructed,  »cept  that  it  did  not 
have  fall  enough,  and  there  beliv  no  evidence 
tending  to  sustain  that  averment,  fbe  otdec- 
tlon  made  to  the  instruction  upon  that  point 
should  have  been  sustained. 

The  not  anignment  of  wror  is  that  the 
declaration  averred  ^t  the  sewer  was  ont  of 
r^iair  during  all  the  time  tnm  the  year  1886 
to  the  Uistltntlon  of  the  suit,  and  that  the  nui- 
sance was  a  continuous  one,  vrhUe  the  evi- 
dence shows  that  atta  the  year  1892  no  dam- 
age was  caused  by  any  part  of  the  aewee  be- 
ing ont  of  repair,  except  that  part  which  waa 
In  the  street,  and  ^t  the  damage  caused 
after  that  time  was  produced  by  separate  and 
distinct  causes,  which  were  remedied  and  re- 
moved on  each  occasion.  The  point  raised  hiy 
tbe  assignment  of  error  is  that  a  party  who 
allies  a  contlnoous  nuisance  cannot  recover. 
If  the  pnraf  shows  that  it  was  only  occasional, 
and  not  continuous.  This  assignment  of  vnot 
la  not  well  taken.  We  know  of  no  good  rea- 
Bon.  nor  of  any  rule  of  law,  which  would  pre- 
vent a  plaintiff  from  recovering  for  occasional 
nuisances  under  a  declaration  allying  a  con- 
tinuing nuisance,  if  ttie  occasional  nuisances 
were  caused  in  the  manner  alleged  in  tbe  dec- 
laration. 

The  next  aaslgnment  of  error  Is  to  the  r»> 


fusal  of  the  court  to  instruct  the  jury  that,  If 
they  believed  that  the  water  was  thrown  back 
upon  the  property  of  the  plaintiff  by  reason 
of  the  sewer  being  out  of  repair  after  It  left 
the  line  of  the  street  curbing,  they  must  find 
for  the  defendant 

It  appears  from  sectlonB  5i  uid  DG  of  chap- 
ter 38  of  the  dty  ordlnanooi  celled  hi  tiie  rec- 
ord, and  from  the  evidence  of  the  assistant 
city  engineer,  that  tiie  sewer  in  question,  from 
the  point  it  leaves  the  curbing  to  the  point 
where  It  enters  the  dty  Main  atreet  sewer, 
was  bunt  at  the  expense  of  the  landowner, 
and  when  it  gets  oat  of  repair  It  Is  the  duty 
of  the  owner  of  the  property  from  which  the 
sewer  runs  to  repair  the  same  at  his  own  ex- 
pense, after  first  getting  permission  to  dig  up 
the  streets  for  that  purpose.  It  beli^c  Oie 
duty  of  the  property  owner  to  ke^  that  port 
tlon  of  the  sewer  In  repair  at  hla  own  expense, 
and  there  being  no  eridenoe  tending  to  show 
that  the  dty,  whose  permission  he  waa  ce-. 
quired  to  get  before  "*»fc'wg  the  r^;»airs,  bad 
refused  to  give  such  permission,  we  are  at 
opinion  that  notwithstanding  the  fact  that  tite 
dty  may  also  be  responsible  for  the  nuisance, 
the  landowner  was  liable,  and  that  the  court 
did  not  err  bi  refusing  to  give  the  instruction. 

The  court  Instructed  the  jury  that,  "If  th^ 
believed  that  the  nuisance  complained  of  waa 
a  continuous  one  until  this  suit  waa  brongbt 
the  statute  of  limitations  does  not  api^,  and 
they  may  find  damages  for  the  time  said  nui- 
sance continued,  aa  claimed  in  Ote  declare-, 
tlon." 

Thia  la  assigned  as  error,  and  that  It  is  sa 
is  clear.  Aug.  LIm.  |  300,  says  that  any  coa- 
tlnnance  of  that  which  was  originally  a  nui- 
sance the  law  considers  a  new  nnlsance,  and 
therefore,  though  the  party  complaining  can- 
not, in  an  action  on  the  case,  recover  upon  the 
original  cause  of  action  after  the  expiration 
of  the  Btatntoi7  period,  he  may  for  Its  contin- 
uance any  time  within  that  period.  Oolrlck 
T.  Swinburne,  106  N.  Y.  603,  12  N.  B.  427; 
FeU  V.  Bennett^  110  Fa.  St  181,  6  Aa  17.  ' 

That  the  Iiutniction  of  tbe  court  was  error 
neons  does  not  aeem  to  he  seriously  contro-. 
verted  by  the  pbiintlff's  counsel,  but  bis  con- 
tentlon  Is  that  If  it  were  erroneous,  no  Injury 
could  have  resulted  from  It  That  no  prejn- 
cUce  did  or  could  result  from  tike  instruction 
not  only  does  not  appear,  but  It  Is  very  prob- 
able, on  the  contrary,  that  it  did  prejudice  the 
defendant;  for  It  allowed  tl}e  ju^  to  take 
into  consideration  a  much  longer  period  tiian 
they  were  entitied  to  eonsida,  and  by  reason 
of  whidi  they  may  have  given  increased  dam- 
ages. 

As  the  case  wHI  have  to  be  remanded  for  a 
new  trial,  it  la  unnecessary  to  pass  upon  tiie 
question  whether  the  verdict  of  the  jury  waa 
contrary  te  tbe  evidence. 

The  judgment  must  be  reversed  for  the  rea- 
sons given,  the  verdict  set  aside,  and  the  cause- 
remanded  for  a  new  trial.  Reversed. 

aiELX  and  OAMPWEI«U  JJ^  absent 
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RICHMOND  RAILWAY  &  ELBCfTRIO  CO. 

T.  HARRIS. 
(Supreme  Coart  of  Appeals  of  Vireinia.  Feb. 
2,  1S99.) 

CONTRAOT  TO  BOILD  RAILROAD— LlABtUTT  TO  SUB- 

COHTRACTOR— Extras. 
A  railroad  company  which  has  let  a  con- 
tract for  the  construction  and  eguipnienC  of  its 
road  ia  not  liable  to  a  Bubcoutractor  for  extra 
work  done  by  him  in  constructing  it  under  his 
contract  with  the  principal  contractor. 

Appeal  from  chancery  court  of  Richmond. 

BUI  by  one  Harris  asainst  the  Richmond 
Railway  &  Electric  Company.  There  was  a 
decree  for  complainant,  and  d^endant  ap- 
peals. ReTersed. 

Wyndham  R.  Ueredltb  and  Obrtotlan  ft 
Christian,  tox  ^peUant  James  Lyons  and 
am  IfoDtafne,  for  appeitee. 

HARRISON,  J.  Xbe  Rlehmond  Ballwar  A 
Blectrlc  Company,  as  racoeasor  to  tbe  Unkm 
nuienger  Raflway  Company,  liaTlng  a»- 
snmed  the  debts  of  the  hut-named  company, 
tills  ^Dceedlng  was  taistttnted  by  tbe  anidlee 
to  xwover  of  tbe  flrst-named  company  a  bal- 
ance dahned  to  be  due  him  for  extra  work 
done  In  the  coastrnction  of  tbe  Unkm  Pas- 
senger  Ball  way. 

It  appean  fnm  tiie  reeord  tbat  tbe  lAdoa 
Passenger  Railway  Oompaay  made  a  contract 
with  tbe  firm  at  Ony  C  Qotebkiss,  Field  4k 
Co.,  as  geneivl  contraetois,  to  build  and 
equip  for  It  a  certain  street  railway  partly 
In  the  dty  of  Richmond  and  partly  in  fbe 
connty  of  Henrleo.  It  fnrtber  anpeaxs  tbat 
Ony  a  HotcbUss,  ViOA  &  Go.  made  a  eon- 
tract  wlfli  the  appellee,  Harris,  as  tuboon- 
tractor,  to  do  tbe  work  of  constrocUon  of  tbe 
emtemplated  railway.  The  claim  now  set 
up  by  Harris  against  the  Richmond  Railway 
ft  Electric  Company  la  for  extra  worit  done 
by  blm  under  bis  contract  witb  Ony  O.  Bottdi- 
klss,  Field  &  Co.  It  cleariy  appears  that  tbere 
was  BO  contractual  relation,  either  ^vess  or 
implied,  between  Harris  and  tbe  railway  com- 
pany. His  nmtrsct  was  with  Ony  C.  Hotcta- 
Idss,  Fltid  &  Co.,  and  to  tbem  alone  can  he 
look  for  settlement  of  what  may  be  d«e  under 
his  contract  with  them.  Harris  was  in  no 
sense  a  creditor  of  the  railway  company,  and 
therefore  bad  no  standing  In  court  to  main- 
tain the  proceeding  he  baa  Instituted.  It  la 
not,  as  contended,  a  case  for  potting  tbe  sad* 
die  on  the  right  horse.  Ouy  G.  Hotcbklss, 
Field  ft  Co.  are  not  parties  to  this  proceeding, 
and,  for  aught  ttut  appears  to  tbe  contrary, 
the  railway  company  may  bare  settled  in  full 
wItb  them  for  all  Irregular  as  well  as  all  reg- 
ular work  d(me  under  ttielr  conteact  to  buUd 
and  equip  Ibe  road. 

For  tbese  reasons  tbe  decree  appealed  fMm 
must  be  revened,  and  a  decree  entered  dls> 
ndMng  tbe  peMlen  filed  by  flw  appeDee 
tbe  court  below. 

BUOHANAN  aari  GAftOWBIl^  7J.,  abMut 


WHITELAW'B  ADITR  t.  WHITBLAWS 

ADM'R  et  al. 
(Supreme  Court  of  Appeals  of  Yi^nia.  Feb. 
2,  1899.) 

WUXS— VaUDITT— TuTAKBNTAaT  CaP*OITT— Ub- 
DDB  IxrLIfBBOB-^VlDBBCB— AranSNOSB 

or  Lboatkh. 

1.  On  an  issue  of  a  testatrix's  testamentarr 
capacity,  evidence  that,  prior  to  the  malciQe  of 
the  will,  testatrix's  husband  made  a  will  dis- 
posing of  the  property  in  qoestion,  and  there- 
after his  devisees,  children  of  testatrix,  deed- 
ed the  property  back  and  forth  amooig  tfaem- 
selres.  and  while  the  title  derived  through  such 
deeds  stood  in  the  name  of  one  of  die  children 
she  confessed  Judgment,  is  inadmiswble,  where 
It  does  not  appear  Hut  testatrix  ever  declared 
her  intention  of  disposing  of  the  property  in  ac- 
cordance witb  the  wishes  of  her  husband  ss 
disclosed  by  the  will. 

2.  On  an  fssoe  of  derlsavit  rel  noo,  admis- 
sions of  a  legatee  interested  in  maintaiDing  tbe 
will,  which  tend  to  impeach  it,  are  inadmissible, 
where  there  are  other  legatees  interested  in 
sustaining  it 

Appeal  from  circuit  court.  Orange  county. 

Suit  between  AYhttelaw's  admlnlstiator  and 
Whitelaw's  administrator  and  others.  Prom 
a  Judgment  for  complainant  defendants  ap- 
peal. Reversed. 

J.  G.  Field.  J.  O.  Williams,  and  F.  M.  ft  C. 
H.  UcMtdlaii,  for  appeUanta.  BarbAur  ft 
Rlxey  and  G.  D.  Qrajr,  for  appeUa& 

BUCHANAN,  J.  lUs  waa  an  tssne  to  de- 
temrine  wbetber  or  not  a  writing  which  bad 
been  admfttsd  to  probate  waa  tbe  last  will 
and  testament  of  Mrs.  Mary  Whiteiaw,  de- 
csaaed. 

Two  bins  of  exceptions  were  takes  upon 
tbe  trial  to  tbe  action  of  tbe  eoort  In  admit- 
ting certain  eridenee. 

Tbe  erldmoe  set  ont  In  tbe  flnt  bm  of  ex- 
ceptions consisted  of  Uiq  nuncupatlTe  wm  of 
David  Wbltelaw  Gate  Husband  of  Mn.  Mary 
Whitehiw),  who  died  AprU  8;  1825. 

A  deed  from  EUxabetb  Yager  (dangbter  of 
David  and  Mary  Wiilteiaw)  and  her  bnsbsnd 
to  her  twothera,  B.  B.  and  L  D.  WUtdaw. 
dated  Attgoat  11,  1844,  comeySag  all  the  bi- 
terest  which  they  took  under  ttaeir  fatliec's 
wni. 

A  deed  from  I.  D.  Wbltdaw  to  B.  R  White- 
tow,  bis  brother,  dated  March  16.  1S1&  by 
whiOi  be  couT^ed  an  tbe  Interest  la  the 
lands  wblcfa  be  acqnhnd  nnder  bis  father's 
will,  and  which  be  bad  acquired  from  bis  sla- 
ter, Mra.  Yager,  and  ber  husband,  nndw  tbe 
deed  of  August  11,  1844. 

A.  deed  tnat  B.  R.  Wbltelaw  to  bis  alster, 
Mrs.  Yager,  dated  September  10,  1887,  by 
urtileh  be  conveyed  to  her  a  certain  paxod  ot 
land  which  he  had  acquired  anOCT  bis  father's 
will,  and  ttanmgh  tbe  deeds  of  bis  brother 
and  sister. 

And  mx  judgmento  coafeseed  by  Mrs. 
Yager  In  favor  at  ber  brother  B.  B.  WUtelaw 
«n  tbe  29th  day  of  Oeteber.  1877. 

This  evidence  waa  offered  by  B.  R.  "WM^ 
law  and  lhaae  wbo  dalm  aaier  Ua  ts  ssMaio 
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their  contention  that  her  alleged  wUl  was 
made  at  a  time  when  the  testatrix  was  men- 
tally Incompetent  to  make  a  will,  and  that  It 
was  procured  by  Improper  Influences. 

If  the  party  offering  the  nuncupatlTe  will 
In  evidence  had  shown  that  Mrs.  Wbltelaw 
(the  validity  of  whose  will  Is  in  issue  In  this 
case)  had  declared  her  intention,  prior  to  the 
execution  of  her  will,  of  dlapoeli^  of  her 
property,  ox  of  the  property  attempted  to  be 
disposed  of  by  her,  In  accordance  with  the 
wishes  of  her  husband  as  disclosed  in  his  will, 
It  would,  as  counsel  ai^iie,  have  been  admis- 
sible In  evidence  as  a  circumstance,  perhaps 
of  no  greet  value,  tending  to  show  that  she 
had  been  improperly  influenced  tn  making  a 
will  disposing  of  her  property  In  a  different 
manner.  But  no  such  evidence  was  offered 
with  the  will,  so  *ar  as  the  bill  of  excep- 
tions shows;  nor  have  we  been  able  to  And 
&DJ  such  evidence  in  the  record  as  would 
render  It  admissible  in  evidence. 

Mrs.  Whitelaw  was  not  a  party  to  either 
of  the  deeds,  nor  to  the  Judgments  which  were 
offered  In  evidence.  There  was  nothing  In 
them  which  could  in  the  most  remote  degree 
shed  any  light  upon  the  issue  submitted  to 
the  Jury,  so  far  as  we  have  been  able  to  see. 

The  general  rule  is  that  collateral  facta 
are  Inadmissible  in  evidence,  because  they  do 
not  afford  any  reasonable  presumption  or  In- 
f»ence  as  to  the  principal  fact  or  matter  In 
di^nte,  and  tend  to  draw  away  the  minds  of 
the  Jury  from  the  point  in  Issue,  excite  prej- 
udice, and  mislead  the  jury.  1  Qreenl.  £v. 
i  62. 

There  Is  nothing  in  this  case  to  take  It  out 
of  the  general  rule,  and  the  evidence  ought  to 
have  been  extduded. 

The  question  presented  by  the  second  bill 
of  exceptions  Is  whether,  upon  an  issue  of 
devlsavlt  vel  non,  the  legatee  or  devisee  who 
is  attacking  the  validity  of  the  will  can  Intro- 
duce In  evidence  the  admissions  of  another 
legatee  or  devisee,  tending  to  Impeach  It, 
where  there  are  other  legatees  or  devisees  in- 
terested in  sustaining  the  will. 

This  question  has  never  been  passed  upon 
by  this  court  In  any  reported  case. 

It  was  somewhat  discussed  In  Burton  t. 
.Scott,  3  Rand.  309,  but  the  declarations  in 
that  case  were  held  to  be  Inadmissible,  on  the 
ground  that  they  were  made  prior  to  the  ex- 
ecution of  the  will;  the  court  being  of  opinion 
that  the  declaration  of  a  person  as  to  a  sub- 
ject In  which  be  had  no  Interest  at  the  time 
could  not  be  given  in  evidence  against  him, 
If  by  any  subsequent  event  an  Interest  in  the 
subject  should  be  thrown  upon  him. 

Though  the  admissions  of  a  party  to  the 
record  are  generally  receivable  against  him, 
yet,  where  there  are  several  parties  on  the 
same  side,  the  admissions  of  one  are  not  ad- 
mitted to  affect  the  other,  who  may  happen 
to  be  Joined  with  him,  unless  there  is  some 
Joint  Interest  or  privity  in  design  between 
them,  although  the  admissions  may.  In  propw 
cases,  be  received  against  the  person  who 


made  them.  1  Greeal.  Ev.  {  174.  The  fact 
that  two  or  more  persons  have  a  common  In- 
terest In  the  same  subject-matter  does  not 
entitle  them  to  make  admissions  respecting  it, 
as  against  each  other;  and  where  each  claims 
Independently  of  the  other,  though  under  a 
common  Instrument,  neither  the  words  nor  the 
acts  of  one  can  bind  the  other.  Steph.  Dig. 
Ev.  art.  17,  p.  47;  1  Greenl.  Ev.  §  176.  In  a 
case  Uke  this,  where  the  validity  of  the  whole 
will  Is  attacked,  and  in  which  it  must  either 
stand  or  fall  as  a  whole,  the  admissions  of 
Mrs.  Yager  tending  to  show  a  want  of  moital 
capacity  In  the  testatrix,  or  the  use  of  im- 
proper Influence  In  the  execution  of  the  will, 
must  necesRorily  affect  her  daughters  (who 
are  attempting  to  sustain  the  will)  as  well  as 
herself.  The  only  way,  therefore,  by  which 
they  can  be  protected  from  the  Influence  of 
such  admissions,  for  which  they  are  in  no 
wise  responsible,  la  by  excluding  them  from 
the  Jury,  and  by  allowing  the  party  attaching 
the  will  to  tntrodnce  rach  evidence  only  as  is 
competent  against  all  tlie  parUes  seeking  to 
establish  its  validity. 

This  seems  to  us  to  be  the  correct  rule 
in  principle,  and,  while  the  decisions  of  the 
courts  of  the  states  which  have  passed  upon 
the  question  are  conflicting,  the  weight  of 
authority  and  the  better  reason  are.  In  our 
opiuioo,  in  favor  of  the  rule  as  laid  down 
above.  Nussear  v.  Arnold,  13  Serg.  &  B.  323; 
Clark  V.  Morrison,  25  Pa.  St.  453;  Shailer  v. 
Bumstead,  99  Mass.  112,  113:  Thompson  v. 
Thompson,  13  Ohio  St  356;  Forney  v.  Fer- 
rell,  4  W.  Va.  728;  Hayes  v.  Burkham,  67 
Ind.  359:  Blakey's  Helra  v.  Blakey's  Ex'r,  33 
Ala.  611. 

We  are  of  opinion,  therefore,  that  the  cir- 
cuit court  erred  In  admitting  the  evidence, 
set  out  in  bills  of  exceptions  numbered  1  and 
2,  and  that  for  such  error  Its  Judgment  must 
be  reversed,  the  verdict  of  the  Jury  set  aside, 
and  a  new  trial  awarded.  This  being  so,  It 
will  be  unnecessary  to  consider  the  other  as* 
sigument  of  error,  that  the  Judgment  was  con- 
trary to  the  law  and  the  evidence. 

CARDWKLL.  J.,  absent 


WRIGHT  V.  INDEPENDENCE  NAT.  BANK. 

(Supreme  Court  of  Appeals  of  Virginia.  Feb. 
8.  1809.) 

Notes  —  iNnoRaEMBST  —  Exten»ioni  of  Tiui  or 
Patijbnt~Harmi.e88  Ehkoh. 

1.  An  Indorser  of  a  note  is  not  released  from 
liability  by  an  agreement  of  the  holder  with  a 
subsequent  Indorser  to  extend  the  time  of  pay- 
ment. 

2.  A  indfrment  will  not  be  reversed  for  erro- 
neous mstructinas  where  a  different  verdict 
could  not  have  been  rendered  if  proper  instruc- 
tions had  been  ftlten. 

EhTor  to  corporation  court  of  Lynchburg 

dty. 

Action  hy  tlw  Ind^endence  Nattooal  Bank 
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against  one  W^ht  Jndgntent  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

J.  SL  Edmunds  and  J.  Emo^  Hn^es.  for 
plaintiff  In  error.  Jobn  H.  Lewis,  for  defend- 
ant in  error. 

BUCHANAN.  J.  The  defense  relied  on  In 
this  case  Is  that  the  defendant,  an  accommo- 
dation Indorser,  had  been  released  by  an  agree- 
ment of  the  creditor  extending  the  time  for 
the  payment  of  the  writing  sued  on.  The  pa- 
per was  a  negotiable  note  made  by  W.  P.  Rob- 
erts, payable  to  H.  D.  Wright  or  order,  at  the 
Traders'  Bank  of  Lynchburg,  Indorsed  by 
Wright  to  that  bank,  and  by  It  Indorsed  to 
and  held  by  the  plaintiff  as  collateral,  with 
other  notes,  to  secure  the  payment  of  a  note 
due  to  It  from  the  Traders*  Bank.  After  ac- 
tions at  law  bad  been  brought  by  the  plaintiff 
on  the  notes  held  by  It  as  collateral,  Induding 
the  note  sued  on,  the  plaintiff  made  a  verbal 
contract  with  the  Traders'  Bank  by  which  It 
was  agreed  that  If  the  latter  would  curtail  or 
reduce  Its  note  to  the  plaintiff  to  $1,000.  It  (the 
plalntlfif)  would  allow  the  Traders*  Bank  to 
glre  a  new  note  for  that  sum,  payable  In  30 
days,  and  dismiss  all  the  suits  on  the  collat- 
erals, upon  the  payment  of  the  court  costs  and 
attorney's  fees.  The  curtailment  was  made, 
the  new  note  given,  the  costs  and  attorney's 
fees  paid,  and  the  suits  dismissed. 

In  the  view  we  take  of  this  case.  It  is  un- 
necessary to  consider  whether  the  agreement 
made  between  the  plaintiff  and  the  Traders* 
Bank  was  such  an  agreement  giving  time  for 
the  payment  of  the  note  as  would  have  dis- 
charged the  defendant  If  the  agreement  bad 
been  made  with  the  maker  of  the  note,  instead 
of  the  Traders'  Bank,  the  last  Indorser. 

The  defendant's  counsel  insists  that,  while 
the  agreement  was  made  with  the  vice  presi- 
dent of  the  Ti-aders'  Bank,  be  was  the  agent 
of  the  defendant  to  have  the  suit  against  him 
dismissed,  and  that  mider  the  facts  of  the  case 
the  agreement  must  be  regarded  as  having 
been  made  with  the  maker  of  the  note  as  well 
as  with  the  Traders'  Bank.  In  this  he  Is  mis- 
taken. The  record  not  only  falls  to  show  that 
the  maker  was  any  party  to  the  agreement, 
but  It  shows  clearly  that  he  was  not. 

The  first  question,  therefore,  to  be  consid- 
ered. Is  whether  an  agreement  for  indulgence, 
which  will  discharge  or  release  the  first  In- 
dorser, can  be  made  with  any  other  person 
than  the  maker  of  the  note,  or  principal  debt- 
or. 

In  1  Daniel,  Neg.  Inst.  (4th  Ed.)  8  1324,  It 
la  said  "that  the  agreement  for  Indulgence, 
in  order  to  discharge  the  drawer  or  Indorser, 
must  be  made  with  the  maker  or  acceptor,  who 
Is  the  principal  debtor;  and.  If  it  be  made 
with  a  third  party,  it  will  not  affect  the  draw- 
er's or  Indorser's  rights  or  remedies,  althongh 
such  third  party  may  have  his  appropriate 
remedy  for  breach  of  the  contract  with  him." 

The  text  writers  generally,  in  discussing 
the  character  of  the  agreemoit  which  will 


operate  as  a  discbarge  of  the  Indorser,  draw- 
er, or  surety,  seem  to  treat  it  as  a  matter  of 
course  that  the  agreement  must  be  with  tbe 
principal  debtor.  2  Brandt,  Sur.  S  342;  Bay- 
lies, Sur.  p.  240;  1  Pars.  Notes  &  B.  p.  238; 
Edw.  Bills  &  N.  p.  667;  24  Am.  &  Eng.  Enc 
Law,  p.  238;  6  Rob.  Prac.  769.  And  this 
would  seem  to  be  necessarily  so  from  the 
grounds  upon  which  It  Is  held  that  the  Indors- 
er, drawer,  or  suretj  Is  dlscharsed  from  lia- 
bility. 

The  reason  given  why  the  extension  of  time 
for  payment  discharges  the  Indorser,  drawer, 
or  surety  la  because  the  creditor  thereby  In- 
flicts an  injury  on  him,  and  deprives  him  of 
the  means  of  relieving  hlms^,  either  by  pay- 
ing the  debt  and  Immediately  proceeding 
against  the  principal  (being  anbstltuted  to  the 
creditor's  rights),  or  by  filing  his  bin  quia 
timet  to  compel  the  debtor  to  pay  the  cred- 
itor, for  the  surety's  exoneration;  for  if  the 
creditor  could  not  himself,  in  consequence  of 
his  own  agreement,  compel  the  principal  debt- 
or to  pay,  neither  could  the  Indorser,  drawer, 
or  surety,  who  in  such  case  asserts  the  rights 
of  the  creditor  for  his  own  safety.  Norrls 
V.  Crummey.  2  Rand.  333,  834;  Shannon  t. 
McMuUln,  2S  Orat  212»  218;  2  Daniel,  Neg. 
Inst  (4th  Ed.)  i  1313. 

But  If  the  agreement  of  the  creditor  be 
made  with  some  other  person  than  the  prin- 
cipal debtor,  what  Is  there  to  prevent  tbe  In- 
dorser, drawer,  or  surety  from  paying  the 
debt  and  proceeding  at  once  against  tbe  prin- 
cipal, or  from  requiring  the  creditor  to  forth- 
with institute  suit  on  the  contract  as  pro- 
vided by  section  2890  of  the  Code,  or  from 
filing  his  bill  quia  timet?  The  principal  debt- 
or, being  no  party  to  the  agreement,  and  hav- 
ing paid  no  consideration  for  tbe  promise,  can- 
not rely  on  it.  This  was  the  view  taken  by 
the  court  in  Frazer  v.  Jordan,  8  El.  &  BL  303. 
where  the  agreement  was  made  with  a  stran- 
ger. In  that  case  It  was  said:  "We  think 
that  the  doctrine  ought  not  to  be  extended  to 
the  case  of  a  contract  with  a  stranger.  The 
principal  debtor,  having  given  no  considera- 
tion for  the  promise,  has  no  ground  to  com- 
plain of  a  breach  of  it,  and  cannot  say  that 
faith  has  been  broken  with  him.  There  is 
no  privity  of  contract  with  him,  and  we  see 
nothing  on  which  any  right  either  at  law  or 
In  equity  (see  Lord  Ablnger's  observations  In 
Lyon  V.  HoU,  5  Mees.  &  W.  253,  254).  for 
him  to  insist  upon  such  contract  can  be 
founded.  The  stranger  may  have  some  pri- 
vate reason  of  his  own  to  wish  for  some  In- 
dulgence to  be  shown,  and,  If  he  has  given  a 
good  consideration,  may  be  entitled  to  dam- 
ages, nominal,  lai^e,  or  small,  accordUig  to 
any  legal  interest  he  may  have;  bot  surely  be 
is  the  only  person  to  take  advanti^  ctf  Us 
contract" 

Tbe  agreement  relied  on  In  this  case,  hav- 
ing been  made  between  the  holder  of  the  note 
(the  plaintiff)  and  the  last  indorser  upon  It 
did  not  prevent  the  first  indorser  (the  defend- 
ant) from  pajing  the  deb^  and  proceeding  at 
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once  against  the  maker,  or  from  exercising 
any  rights  which  a  surety  may  assert  for  his 
protection  against  his  principal.  The  agree- 
ment did  not  discharge  the  first  Indorser  from 
his  liability  on  the  note,  and  furnished  no  de- 
fense against  the  plaintUF's  recovery. 

The  action  of  the  conrt  In  giving  and  re- 
fusing certahn  Instmctknis  Is  assigned  as  er- 
ror. 

It  Is  unnecessary  to  consider  that  aasign- 
tnent  of  error,  for  If  It  were  conceded  that 
the  action  of  the  court  was  erroneous,  as 
claimed,  it  Is  Immaterial:  for,  under  the  facts 
of  the  case,  iq>on  correct  Instnictlons,  a  differ^ 
ent  yerdict  could  not  have  been  rightly  found 
by  the  Jary.  And  It  is  the  settled  rule  of  this 
court,  recognised  and  acted  upon  In  numerous 
cases,  not  to  rererse  where  the  court  can  see 
from  the  whole  record  that  under  correct  in- 
structions a  different  verdict  could  not  have 
been  rightly  found,  or  that  the  exceptant  could 
not  have  been  prejudiced  by  the  action  of  the 
court  In  giving  the  instructions  given,  or  In  re- 
fusing those  which  were  rejected.  Electric 
Co.  V.  Oarthrlght,  92  Va.  627.  G39,  2i  S.  E. 
207;  RaUway  Co.  v.  Rogers,  70  Va.  443,  4G1. 

We  are  of  ot^nlon  that  tlie  Judgment  com- 
plained ot  la  right,  and  that  It  should  he  af- 
firmed. 


WILSON  V.  DAWSON. 
(Supreme  Court  of  Appeals  of  Virgiala.  Feb. 

2,  1899.) 

JUPOMBXT  Oyi  IfOTIOX — BbIIOH  or  CONTKAOT. 

Under  Code,  f  3211.  providiog  that  a  per- 
son "entitled  to  recover  money  by  action  on 
any  contract  may,  on  motion,  *  *  *  ot>taia 
Judgment  therefor,"  one  cannot  obtain  a  Judg- 
ment for  a  breach  of  contract  on  motion  In  an 
action  sounding  in  damages. 

Error  to  bnstinga  court  of  Radford. 

Actloit  by  3.  Dawson  against  B.  A  Wil- 
son. Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed. 

Scott  &  Staples,  for  plaintiff  in  error. 
Watts,  Robertson  A  Robertscm,  for  d^«ndant 
In  error, 

CARDWELL,  J.  On  the  day  of  No- 

vembo*,  1894.  E.  A.  WUson  &  Co.,  styling 
themselves  general  contractors  for  the  erec- 
tion and  construction  of  the  United  States 
public  building  in  the  city  of  Roanoke,  en- 
tered Into  a  contract  under  seal  with  Mrs. 
>L  J.  DawBon,  through  her  agent.  M.  F.  Nor- 
moyle,  whereby  she  undertook  to  do  all  the 
foundation  work  of  this  building  at  prices  for 
the  masonry,  excavation,  and  concrete  work 
stipulated  tn  the  contract,  payments  for  the 
work  to  be  made  by  Wilson  ft  Co.  monthly 
as  the  work  progressed;  but  no  time  was 
specified  in  the  contract  within  which  the 
work  was  to  be  completed,  nor  was  there  a 
stipulation  as  to  the  force  to  be  employed  by 
Mrs.  Dawson  in  the  prosecution  of  the  work. 

Mrs.  Dawson  entmd  xxgan  the  work  which 


she  contracted  to  do,  and  prosecuted.  It  till 
about  the  12th  of  March,  1895.  and  on  March 
14,  1886.  she  received  a  letter  from  Wilson  & 
Co.  to  the  effect  that  it  she  did  not  within 
three  days  from  the  receipt  of  the  letter,  have 
sufficient  hands  at  work  to  complete  her  con- 
tract by  the  1st  of  May,  and  continue  them 
at  woric,  and  keep  them  supplied  with  suffi- 
cient machinery  and  materials,  they  (Wil- 
son &  Co.)  would  go  upon  the  premises,  and 
do  the  work  themselves,  holding  her  (Mrs. 
Dawson)  respoDSible  for  all  losses  which  they 
(Wilson  &  Co.)  might  Incur  on  account  of 
having  to  pursue  that  course.  Mrs.  Daw- 
son not  having  resumed  work  under  her  con- 
tract. Wilson  &  Co.,  on  March  19,  1895,  went 
upon  the  premises,  and  proceeded  to  do  the 
work  which  Mrs.  Dawson  had  contracted  to 
do.  and  noUfled  her  of  their  action,  whereby 
she  was  dispossessed  of  the  premises,  and  de- 
prived of  the  right  to  prosecute  this  work 
further. 

On  the  12th  of  November,  1895,  the  fol- 
lowing notice,  served  upon  E.  A.  WUson.  was 
filed  in  the  clerk's  office  of  the  hustings  court 
of  the  city  of  Roanoke: 

"To  E.  A.  Wilson  and  H.  D.  Schenk,  part- 
ners as  E.  A.  Wilson  ft  Co.:  Take  notice  that 
on  the  1st  day  of  the  December  term,  next, 
of  the  hustli^  court  for  the  city  of  Roan- 
oke, Va.,  being  the  2d  day  of  December,  1896, 
I  will  move  the  said  court  to  render  judg- 
ment against  you,  and  each  of  you,  for  the 
sum  of  twelve  hundred  and  forty  dollani  and 
thirty-two  cents  <?1.240.32).  with  Interest 
thereon  from  the  19th  day  of  March,  1896; 
being  the  amount  which  I  am  entitled  to  re- 
cover on  a  certain  contract  In  writing,  under 
seal,  bearing  date  on  the  — ■■ —  day  of  No- 
vember, 1894,  between  E.  A.  Wilson  &  Co., 
of  the  first  part,  and  myself,  as  party  of 
the  second  part,  the  amount  due  me  being  on 
account  of  a  breach  of  said  contract  on  your 
part,  as  shown  by  the  following  statement 
of  account.  [Signed]  M.  J.  Dawson."  by 
counsel. 

The  account  appended  to  this  notice  con- 
sists of  81  items,  all  of  which,  except  from 
1  to  7.  inclnsive.  and  27  and  28.  having  been 
abandoned  at  the  trial,  no  further  notice  of 
them  need  be  taken.  Items  from  1  to  7 
are  for  masonry,  excavation,  and  concrete 
work  done,  and  atone  quarried  and  delivered 
at  the  building  and  stone  quarried  and  not 
delivered;  and  Items  27  and  28  are  for  prof- 
Its  claimed  by  Mrs.  Dawson  upon  concrete 
and  masonry  work  that  she  would  have 
made  had  she  been  permitted  to  complete  her 
contract 

At  tbe  calling  of  the  case  December  2. 
1895,  the  defendant  Wilson  moved  the  court  to 
require  a  further  bill  of  particulars  to  be 
filed  by  the  plaintiff,  which  was  accordingly 
done,  whereupon  the  defradant  filed  a  state- 
ment of  the  defense  of  Wilson  ft  Co.  to  this 
action.  The  further  bill  of  particulars  filed 
by  the  plaintiff  is  as  follows: 

■■All  of  the  Items  In  the  account  filed  with 
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the  notice  are*  claimed  as  damageB  arising  oat 
of  the  defendants'  breach  of  the  contract  In 
this,  to  wit,  that  on  or  ahont  the  Idth  of 
March,  1896,  they  Interfered  with  ttie  com- 
plainant in  the  prosecutloQ  of  the  work  on 
the  contract,  refused  to  let  the  plaintiff  car> 
ry  oat  the  contract,  and  took  poaaession  of 
the  biilldlng,  and  have  kept  plaintiff  out  erer 
since,  and  IiaTe  tailed  to  pay  the  amonnts 
daJmed  to  be  due  on  said  contract." 

There  was  a  verdict  and  a  judgment 
against  E.  A.  Wilson,  one  of  the  partners  of 
E.  A.  Wilson  &  Co.,  for  the  sum  of  91.074.42, 
without  Interest,  and  a  verdict  and  Judgment 
for  the  plaintiff  on  the  otTsets  filed  by  the  de- 
fendants. To  this  judgment  WUson  obtain- 
ed a  writ  of  error  from  one  of  the  judges  of 
this  court 

l^ie  verdict  and  judgment  complained  of 
plainly  include  items  27  and  28  of  the  account 
sued  on,  which  aie  for  profits  Qie  plaintiff 
alleged  she  would  have  made  upon  the  work 
which  die  was  to  do  under  her  contract  had 
there  been  no  breach  of  it  an  the  part  of  the 
defendants;  that  is,  for  damages  claimed  by 
her  by  reason  of  the  bruch  of  the  contract  on 
the  part  of  the  defendants;  and  the  question 
presented  at  the  thrediold  of  the  case  Is, 
can  the  plalntlflT  recover,  upon  motion  nnder 
secthn  3211  of  the  Code  aa  It  stood  when  this 
action  was  brought,  damage  for  a  breach  of 
her  contract  with  Wilson  &  Co.7 

"It  the  contract  is  such  that  the  i>er8on  mak- 
ing the  motion  Is  entitled  to  recover  money 
upon  It  by  action,  he  Is  entitled  to  proceed  to 
do  BO  by  motion,  whether  his  right  is  Imsed 
upon  an  expressed  or  implied  contract.  The 
remedy  extends  to  all  cases  in  which  a  person 
is  entitled  to  recover  money  by  action  on  con- 
tract." Long  V.  Fence,  9S  Va.  586,  25  S.  B. 
596. 

Section  3211  of  the  Code,  as  it  stood  when 
this  action  was  brought,  provides  that  a  per- 
son "entitled  to  recover  money  by  action  cm 
any  contract  may,  on  motion,"  etc.,  "obtain 
judgment  therefor."  There  have  been  amend- 
maatB  to  this  section  whldi  may  have  enlai^ed 
Its  BCQpe,  bat  with  these  we  hare  nothing  to 
do. 

In  dlscnaslng  this  subject,  Bart.  Law  Frac. 
1067,  Bays:  "It  will  be  observed,  howevor, 
that  the  statute  confines  this  motion  to  cases 
where  one  would  be  entitled  to  recover  money 
by  action  on  any  contract,  as  distinguished 
from  actions  usnaJly  termed  'sounding  in  dam- 
ages.' " 

The  revisers  of  the  Code  in  184»,  In  whldi 
the  right  to  recover  money  by  action  on  any 
contract  on  motion  was  first  ingrafted  upon 
onr  stfUntes.  say  in  their  repeal:  '*By  thla 
mode  of  imtceedlng,  all  claims  of  the  common- 
*  wealtii,  and  a  large  number  of  those  of  indi- 
vidual^ are  now  reooreiable;  yet  a  formal 
point  scarcely  ever  arises  upon  a  motion.  The 


case  is  v^y  gencrmUy  decided  upon  its  merits. 
A  brief  notice  serves  the  double  purpose  of  a 
writ  and  a  declaration;  and,  though  a  defend- 
ant is  not  precluded  from  pleading,  yet,  as  the 
case  can  be  heard  without  [fading,  pleadings 
are  in  fact  very  rarely  filed.  Seeing  that  this 
mode  of  proceeding  has  worked  well  in  the 
cases  in  which  it  baa  been  heretofore  allowed, 
it  seems  to  us  advisable  to  extend  it  to  all 
cases  In  which  a  puraon  Is  now  ratified  to 
recover  money  by  action  on  a  contract  We 
do  not  prc^xise  to  take  amy  the  right  of  bring- 
ing an  action  from  any  pentm.  We  propose, 
merely,  when  his  dalm  to  money  Is  on  a  con- 
tract, to  allow  him  to  nse.  If  he  please,  the 
more  simple  remedy  by  motion,  instead  of  an 
action.  The  permission  to  proceed  in  Uils  way 
will,  we  believe,  cause  motions  gradually  to 
take  the  place  of  actions  for  all  aaeh  claims. 
It  may,  perhaps,  be  objected  that  jndgmoits 
tor  debts  generally  should  not  be  rendered  so 
promptly  as  in  those  cases  wherein  judgments 
are  now  allowed  on  motion;  but  this  is  not 
really  an  objection  to  the  allowance  of  a  rem- 
edy tor  such  debts  by  motion.  It  merely  goes 
to  show  that  the  notice  for  socta  debts  should 
be  Icfliger  than  in  the  cases  wherein  the  rem- 
edy now  exists." 

Clearly,  it  was  not  Intended  by  the  statute. 
In  affording  a  more  speedy  remedy  tor  the  en- 
forcement of  contracts  by  the  recovery  of 
money  due  thereon  by  motion,  to  extend  this 
mode  of  proceeding  to  actlona  nsoally  termed 
"floimdlikg  in  damages."  Damages  fw  an  In- 
jury resulting  from  a  breadi  of  a  contract  re- 
coverable in  an  action  "soundhig  In  damages" 
can  In  no  sense  be  considered  money  due  on  a 
contract. 

Counsel  for  defendant  hi  error  correctly  say 
that  the  plaintiff  in  the  court  below  was  un- 
Questionably  entitled  to  recover  money  by  an 
action  of  covenant  on  her  contract,  but  his 
contention  that  the  remedy  by  motion  \mder 
section  3211  of  the  Code  may  be  substituted 
for  an  action  of  covenant  on  the  contract  Is 
wholly  untenable;  certainly  as  that  section 
stood  when  this  action  was  brought  We  have 
been  dted  to  no  authority,  and  have  been  aUe 
to  find  none,  which  sustain  this  contention. 

The  utmost  that  the  plaintiff  had  a  right  to 
recover  In  this  mode  of  proceeding  Is  the 
amoimt  of  the  first  seven  items  ot  the  acooont 
tiled  with  the  notice,  and  th««fore  the  vei^ 
diet  and  judgment  Including  damages  for  the 
breech  of  the  contract,  embraced  In  items  27 
and  28  of  the  account,  Is,  we  think,  clearly  er- 
roneou9>  and  should  be  reversed  and  amaulled. 

It  becomes  unnecessary  for  us  to  consider 
otiier  questions  raised  hi  the  record. 

The  judgment  complained  of  will  be  rerer*- 
ed  and  annulled,  the  verdict  of  the  jury  set 
atide,  and  the  cause  remanded  to  the  court 
below  for  a  new  trial  to  be  had  In  accordance 
with  tide  opinion. 
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JONBB  T.  JONES'  EX'R  et  al. 
(Supreme  Court  of  Appeals  of  Virginia. 
March  9,  1890.) 

HtrSBATTD  ASD  WtFI  —  C0!«VfeTAMCE8  —  SEPARITB 
Es»JlT» — CU8T88T. 

1.  A  deed  br  a  hniband  to  a  tnutee  for  the 
benefit  of  hia  wife  and  children,  which  expreaa* 
ly  eires  the  wife  absolute  power  to  sell  or  ex- 
change  the  land  the  trnatee's  uniting  in  the 
(.■onTeyance,  vests  in  the  wife  the  entire  inter- 
est, to  the  exclnaion  of  the  children. 

2.  A  deed  bjr  a  husband  to  a  trustee  for  the 
benefit  of  the  wife  and  children,  she  to  have 
absolute  power  to  sell  or  exchange  the  land 
with  the  trustee's  consent,  Tests  in  ner  au  equi- 
table,  and  not  a  statutory,  s^arate  estate. 

3.  Acts  1876-77,  pp.  333,  334,  and  Acts  1877- 
78,  pp.  247,  248,  amendatory  thereof,  creating 
the  statutory  separate  estates  of  married  wo- 
men, the  proTiso  of  wliich  redtes  that  tbe  sep- 
arate estate  created  by  any  gift,  grant,  de- 
vise, or  bequest  shall  be  held  according  to  tbe 
provisions  thereof,  and  the  proTisions  of  the 
act  ao  far  as  not  In  conflict  therewith,  do  not 
affect  an  equitable  separate  estate;  and  the 
husband's  right  of  curtesy  therein  is  determin- 
ed by  the  rules  of  equi^. 

4.  Where  a  husband,  by  absolute  convey- 
ance, creates  an  equitable  separate  estate  in 
hia  wife,  he  has  no  interest  therein  aa  tenant 
by  the  curtesy. 

Appeal  from  circuit  court,  Meddenburg 

county. 

Action  by  J.  Wesley  Joaes  against  the  exec> 
liter  of  the  will  of  Mary  EL  Jones,  deceased, 
and  otbera.  From  a  judgment  for  plaintiff, 
a  child  of  decedent  appeals.  Rerersed, 

C.  T.  BaakervUIe  and  Stiles  &  Holllday,  for 
appellant  Geo.  B.  Flndi  and  C  J.  Faulkner, 
for  appellee. 

RIELY,  J.  By  deed  of  February  7,  1883, 
a  certain  tract  of  land  was  conveyed  by  J. 
Wesley  Jones  to  Thomas  N.  Jones,  trustee,  for 
tlie  benefit  of  Mary  E.  Jones  (the  wife  of  the 
grantor),  and  any  child  or  children  who  might 
be  thereafter  bom  of  their  marriage,  and  the 
absolute  power  e^ressly  vested  in  her  by  the 
deed  to  sell  or  exchange  the  property  by  the 
trustee's  nnlting  in  the  conveyance. 

The  court  Is  of  opinion  that  the  wife  took 
under  the  deed  the  entire  Interest  in  the  land, 
to  the  exclusion  of  the  children.  This  conclu- 
sion is  In  conformity  to  a  long  line  of  deci- 
sions made  In  similar  cases,  In  which  the  rea- 
sons for  holding  this  construction  to  be  the 
real  purpose  and  meaning  of  the  grantor  are 
fully  given,  and  any  discussion  of  them  here 
would  be  superfloonfl.  Walfee  r.  Moore,  95 
Va.  729,  30  e.  E.  874,  and  tike  cases  there 
cited. 

Mary  E.  Jones  died  on  July  19,  1889,  leav- 
ing one  child  of  the  marriage  (tbe  appellant) 
surviving  her;  and  the  main  question  pre- 
sented for  decision  Is  whether  her  husband 
has  an  estate  by  the  cnrtesy  In  tbe  land. 

Whether  a  separate  estate  Is  an  equitable 
separate  estate  or  a  statutory  separate  estate 
must  be  determined  from  tbe  language  and 
provisions  of  the  Instrument  to  be  construed 
in  each  ease.  If  the  instrument  grants  pow- 
ers or  Imposes  restrictions  not  granted  or  Im- 


posed by  the  statute,  bat  which  are  yet  con- 
sistent with  tbe  rules  and  prlncli^  of  equity, 
the  estate  will  be  construed  to  be  an  equitable, 
and  not  a  statutory,  separate  estate;  and  that 
which,  prior  to  the  passage  of  tbe  "Married 
Woman's  Act,"  was  held  to  be  an  equitable 
separate  estate,  retains  that  character,  is  con- 
trolled  by  the  provisions  of  the  settlement  by 
which  It  was  created,  and  Is  governed  by  tbe 
rules  and  principles  t^pUcable  to  such  estate. 
Dezendorf  v.  Humphreys,  90  Va.  473,  28  3.  E. 
880.  Bearing  In  mind  this  rule  of  coiistruc- 
tloD,  we  are  of  opinion  that  the  nature  of  tbe 
estate  acquired  by  Mary  E.  Jones  under  the 
deed  of  February  T,  1883,  was  unquestlonAbly 
an  equitable  separate  estate  in  fee  simple,  de- 
feasible uptm  her  dying  without  issue  of  the 
nuurriage  living  at  her  death,  and  not  a  stat- 
utory separate  estate.  And,  being  an  equi- 
table separate  estate,  tbe  right  of  the  husband 
to  curtesy  is  to  be  determined  by  tbe  rules 
and  prlodples  of  equity  appUoable  to  such  es- 
tates, for  It  was  not  Intended  that  those  es- 
tates should  be  affected  by  the  creation  of  the 
statutory  separate  estate.  On  the  contrary, 
the  legislature  expressly  recognised  equitable 
separate  estates,  and  intended  to  preserve 
them.  This  plainly  appears  from  the  proviso 
to  the  original  act  (AcM  1876-77,  pp.  333,  834), 
creating  the  statuttary  separate  estate  and  the 
act  amendatory  thereof  (Acts  1877-78,  pp. 
247,  248)  that  "the  sole  and  separate  estate 
created  by  any  gift,  grant,  devise,  or  bequest, 
shall  be  held  according  to  the  terms  and  pow- 
ers, and  be  subject  to  the  provisions  and  lim- 
itations thereof,  and  to  tbe  provisions  and  lim- 
itations of  this  act,  so  far  as  they  are  not  in 
conflict  therewith."  Hutchlngs  t.  Bank,  91 
"Va.  68,  20  S.  E.  950,  and  Burks,  Sep.  Est.  To. 

A  husband,  if  he  survives  bis  wife,  and  the 
common  law  requisites  exist,  Is  entitled  to 
curtesy  in  any  real  estate  held  by  her  as  her 
equitable  separate  estate,  which  may  remain 
at  her  death  undisposed  of  by  her  during  the 
coverture,  or  by  will,  under  a  jwwer  to  that 
effect  vested  In  her  by  the  Inatniment  creatiuj; 
the  separate  estate,  Just  as  in  any  other  real 
estate  of  Inheritance  owned  by  her,  unless  his 
marital  rights  are  excluded  by  such  Instni- 
ment.  Whether  they  are  excluded  or  not  de- 
pends upon  the  intention  of  the  grantor.  This 
may  appear  from  tbe  Instrument  creating  the 
separate  estate  In  the  wife,  or  may  result  from 
the  nature  of  the  transaction.  Where  the  sep- 
arate estate  Is  created  by  a  stranger,  the  in- 
tention to  exclude  must  be  plain  and  unequivo- 
cal, or  the  husband  will  be  entitled  to  curtesy. 
Burks,  S^.  Est.  14,  15;  Chapman  v.  Price,  83 
Va.  392,  11  S.  E.  879;  Mitchell  v.  Moore,  16 
Grat.  275;  Nixon  v.  Roee,  12  Grat  425;  and 
Charles  v.  Charles,  8  Grat  486. 

But,  where  the  equitable  separate  estate  Is 
created  by  tbe  husband,  the  Intention  to  ex- 
clude Is  presumed  or  results  from  the  transac- 
tion Itself,  except  so  far  as  he  may  have  re- 
served his  marital  rights  In  the  lusCrument 
CTeattng  the  separate  estate.  The  law  attach- 
es to  erery  absolnte  conveyance  complete 
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alienation  of  the  entire  interest  of  the  grantor, 
so  far  as  the  alienation  Is  permittei.1  1>7  the 
principles  of  law  and  equity.  Utmn  tUlii  priu- 
clple,  the  law  presumes  that  a  hiishsmd  l)y  an 
absolute  conreyance  creatiur!  an  »inlta))le  sep- 
arate estate  In  the  wife  intended  to  vest  In 
her  his  entire  Interest  In  the  subject  convey- 
ed, Including  all  his  marital  rights,  present 
and  future,  and  the  conveyance  Is  so  con- 
strued. Consequently,  a  huslmnd  has  not  an 
estate  as  tenant  by  the  curtesy  in  land  convey- 
ed by  him  In  such  manner  as  to  create  an 
equitable  s^rarate  estate  in  his  wife,  whether 
the  conveyance  be  made  directly  to  her,  or  to 
another  person  for  her.  In  the  absence  of  a  res- 
ervation in  the  conveyance  of  his  right  thereto 
at  her  death.  Burks,  Sep.  Bat.  16;  Sayers  v. 
Wall,  26  Grat  354;  Irvine  v.  Greever,  32  Grat 
411;  and  Dugger  v.  Dugger.  84  Va.  130.  4  S. 
B.  171. 

The  circuit  court  erred  in  holding  that  J. 
Wesley  Jones  was  entitled  to  curtesy  In  the 
land  conveyed  by  the  deed  to  Tbomaa  N. 
Jones,  trustee,  by  the  deed  of  February  7, 
1883.  Its  decree  must  therefore  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings, to  be  had  there  In  accordance  with  the 
views  herein  expressed. 

CABDWBLL,  J.,  absent. 


POWLKS  V.  SOUTHKHN  RT.  CO. 
tSupreme  Court  of  Appeals  of  Virginia.  March 

».  1800.) 

CaRKIRHS— DAMAGta — CONTKACT  OF  CAItlltAQB. 

Where  a  person  purchased  a  ticket  on  the 
stateoient  of  the  ticket  apeot  that  the  train 
she  was  about  to  take  made  close  connections 
at  a  certain  point  with  another  train  going  to 
her  place  of  destination,  -n-hich  statement  was 
erroneous,  and  such  person,  on  arriving  at  such 
connecting  point,  was  obliged  to  wait  some  time 
for  such  connecting  train,  and  thereupon,  in 
Che  face  of  a  storm,  and  of  her  deltcate  state  of 
health,  she  procured  a  buggy,  and  drove  over  a 
fough  road  to  bet  father's  house,  she  could  not  re- 
*>over  for  the  injuries  resulting  from  aucb 
drive. 

Error  to  law  and  equity  cxnirt  of  city  of 
Richmond. 

Action  by  Era  C.  Fowlks  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff for  $150,  and  she  brings  error.  Afflnued. 

Smith,  Moucure  &  Gordon,  for  plalntlflF  in 
error.   B.  B.  Munford  and  H.  C.  Rtely,  for 

defendant  in  error. 

KEITH.  P.  Mrs.  Eva  O.  Fowlks  sued  the 
Southern  Railway  Company  in  the  law  and 
equity  court  of  the  city  of  Richmond  to  re- 
cover damages  for  injuries  sustained  by  her 
in  coDsequcDce,  as  she  alleges,  of  the  negli- 
gent act  of  the  defeudaut  company. 

The  facts  upon  which  she  relies  to  support 
her  contention  are  us  follows:  On  the  morn- 
ing of  July  22,  1806.  Mrs.  Fowlks,  a  resident 
flf  tlie  cl^  of  Richmond,  purchased  <tf  the 


Southern  Railway  Company  a  ticket  to  Skin- 
quarter,  a  station  on  the  FarmvlUe  &  Pow- 
hatan Railroad,  which  crosses  the  Southern 
Railway  at  Moseley  Junction,  25  miles  somh 
of  Riclimond.  Skinqnarter.  her  point  of  des- 
tination, Is  8  miles  east  of  Moseley  Junc- 
tion. The  plaintiOT  had  made  this  trip  before 
In  visiting  her  parents,  and  had  always  found 
the  train  of  the  Farmvllle  &  Powhatan  Rail- 
road made  a  close  connection  with  the  South- 
ern Hallway,  and  she  could  step  from  one 
train  to  the  other.  When  she  purchased  her 
ticket  ,  at  Richmond  on  the  morning  In  ques- 
tion, she  -asked  the  agent  whether  the  train 
which  she  then  proposed  to  take  would  con- 
nect at  Moseley  Junction  with  the  Farmvllle 
&  I'owbatan  Railroad  train  fbr  Skioquarter. 
He  told  her  that  it  did,  and  she  bought  a 
ticket  for  Sklnquarter,  and  boarded  the  train 
Upon  arriving  at  Moseley  Junction,  she  dis- 
covered that  no  such  connection  would  be 
made  that  <1ay.  It  seems  that  she  was  preg- 
nant: that  the  day  was  hot  and  sultry,  and 
a  storm  was  brewing,  when  she  got  off  ot 
the  train.  The  Southern  road  had  no  depot 
there,  and  she  failed  to  see  a  small  ticket 
office  of  the  Farmvllle  &  Powhatan  Railroad, 
which  bad  t>een  recently  constructed.  She 
walked  800  or  400  yards  from  the  place 
where  the  train  stopped  to  a  store,  where  she 
received  such  accommodations  as  It  afTorde^i. 
The  Southern  Railway  having  made  no  provi- 
sion for  getting  her  to  her  destination,  she 
endeavored  to  find  the  means  of  private  con- 
veyance. After  waiting  In  the  store  fw  about 
four,  hours,  and  suflerlug  great  anxiety,  ihe 
succeeded  in  hiring  a  te.-im,  and  set  out  for 
her  father's  home.  It  was  mining  at 
time,  but  the  owner  of  the  team  would  not 
let  it  wait,  and,  as  it  was  getting  late,  she 
thought  It  best  to  start  The  road  was  very 
rough,  and  she  was  greatly  Jolted.  Several 
hard  showers  came  up  during  the  drive,  and 
she  was  wet  through,  and  her  baggage  was 
also  damaged.  She  was  perfectly  well  when 
she  got  on  the  train  at  Richmond  and  when 
she  got  off  at  Moseley  Junction.  When  she 
got  to  her  father's  house,  she  was  suffertniE 
with  abdominal  pains  and  hemorrhage,  from 
the  womb.  These  paJns  continued  till  Au- 
gust 23.  1896,  when  she  suffered  a  miscar- 
riage. Since  that  time  sbe  has  been  in  bad 
health,  and  has  had  another  miscarriage. 

After  the  evidence  was  closed,  the  defend- 
ant asked  the  court  to  exclude  from  the  Jury 
"all  evidence  of  the  pUlntlff  and  witness  Eva 
C.  Fowlks,  and  which  tended  In  any  way  to 
show  that  she  suffered  from  the  wetting,  the 
cold,  the  Jolting,  the  anxiety  of  mind,  the  pains, 
the  subsequent  sickness  and  miscarriage  oc- 
casioned by  her  trip  in  the  buggy  from  Mose- 
ley Junction  to  Sklnquarter;  and  In  like  man- 
ner to  strike  out  the  testimony  of  tbe  three 
medical  experts  tending  to  establish  that  tbe 
miscarriage  complained  of  was  the  result 
and  consequence  of  said  wetting,  odd,  JoltiUR. 
anxiety  of  mind,*'  etc.  The  court  sustained 
thla  motion,  and  struck  out  all  of  said  erl- 
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dence  as  requested  by  defendant's  counsel, 
and  to  this  action  of  the  court  the  plaintiff 
excepted. 

A  nnmber  of  Instructions  were  asked  by 
tbe  plaintiff,  which  the  court  refused  to  give, 
and  this  action  of  the  court  was  also  excepted 
to.  Therenpon  the  court  gave  an  Instruction 
of  Its  own,  to  which  the  plaintiff  excepted, 
whereupon  the  Jury  found  a  verdict  for  the 
plaintiff  for  ^ISO,  upon  which  Judgment  was 
entered,  and  tbe  case  Is  before  us  upon  the 
plaintiff's  objection  to  tbe  ruling  ot  the  trial 
court. 

Tbe  sole  question  which  we  need  to  decide 
arises  vpon  the  action  of  the  court  in  sus- 
taining defendant's  motion  to  exclude  the 
plaintiff's  testimony. 

That  the  defendant  was  guilty  of  negli- 
gence Is  conceded,  and  that  It  Is  liable  in 
damages  for  the  direct  consequences  of  that 
negligence  Is  also  conceded.  The  negligent 
act  of  the  defendant  consisted  in  the  state- 
ment by  its  agent  to  the  plaintiff  at  the  time 
Bhe  purchased  her  ticket  that  the  train  she 
was  about  to  take  made  close  connection  with 
the  Farmville  &  Powhatan  Itailroad  at  Mose- 
ley  Junction,  and  the  contention  of  tbe  plain- 
tiff Is  that  this  negligence  was  tbe  proximate 
cause  of  the  entire  sequence  of  events  which 
followed,  including  tbe  delay  at  Moseley  Junc- 
tion, the  rough  ride  across  the  country  to 
Sklnquarter,  the  exposure  to  the  rain  and 
storm,  and  tbe  subieqnent  miscarriage  and 
loss  of  health. 

"It  Is  not  only  requisite  that  damage,  ac- 
tual or  Inferential,  should  be  suffered,  but 
this  damage  must  be  the  legitimate  sequence 
of  tbe  thing  amiss.  The  maxim  of  the  law 
here  ai^licable  is  that  in  law  tbe  Immediate, 
and  not  the  remote,  cause  of  any  event  Is  re- 
garded, •  •  •  In  other  words,  the  law 
always  refers  the  Injury  to  the  proximate, 
not  to  the  remote,  cause.  *  *  *  If  an 
Injury  has  resulted  In  consequence  of  a  cer- 
tain wrongful  act  or  omission,  but  only 
through  or  by  means  of  some  intervening 
cause,  from  which  last  cause  the  injury  fol- 
lowed as  a  direct  -and  Immediate  conse- 
quence, tbe  law  will  refer  tbe  damage  to  the 
last  or  proximate  cause,  and  refuse  to  trace 
It  to  that  which  waa  more  remote.  •  •  • 
To  the  proximate  cause  we  may  usually  trace 
consequences  with  some  degree  of  assurance; 
but  beyond  that  we  enter  a  field  of  conjec- 
ture, where  the  uncertainty  renders  the  at- 
tempt at  exact  conclusions  futile.  •  *  • 
If  tbe  wrong  and  the  resulting  damage  are 
not  known  by  common  experience  to  be  nat- 
urally and  usually  In  sequence,  and  tbe  dam- 
age does  not,  according  to  the  ordinary  course 
of  events,  follow  from  the  wrong,  then  the 
wrong  and  the  damage  are  not  sofflciently 
conjoined,  or  concatenated  as  cause  and  ef- 
fect, to  support  an  action." 

Shear.  &  R.  Neg.  H  2S,  2»,  state  tbe  law 
as  follows:  "Very  great  difficulty  has  iKen 
found  in  determining  what  damages  should 
be  considered  as  flowing  In  a  'natural  and 


oonttnuous  aeqnoice,'  from  an  act  of  negli- 
gence, lespeclally  when  It  Is  not  a  matter  of 
contract  liability.  On  the  one  band.  It  has 
been  maintained  that.  In  cases  of  tortious 
negligence,  the  defendant  should  be  held  re- 
sponsible for  all  damages  which  do  In  fact 
result  from  his  wrongful  acts,  whether  they 
could  have  been  anticipated  or  not.  On  the 
other  hand,  it  has  been  maintained  that  he 
should  not  be  held  responsible  for  any  dam- 
ages except  such  as  he  could,  in  the  exer- 
cise of  reasonable  foresight,  have  foreseen 
as  the  probable  consequences  of  his  act.  As 
a  middle  ground.  It  has  been  asserted  that  he 
should  be  made  responsible  fo^  such  damage 
as  is  known  by  common  experience  to  usual- 
ly follow  such  a  wrongful  act.  The  weight 
of  authority  seems  to  be  decidedly  against 
holding  the  defendant  liable  for  all  tbe  actual 
consequences  of  bis  vrrongful  acts,  when 
they  are  such  as  no  human  being,  even  with 
the  fullest  knowledge  of  tbe  circumstances, 
would  have  considered  likely  to  occur;  and, 
on  the  other  hand,  the  best  authorities  seem 
to  be  quite  opposed  to  the  theory  that  he 
should  be  held  liable  only  for  such  conse- 
quences as  he  ought  himself  to  have  fore- 
seen. So  mnch  difficulty,  Indeed,  has  been 
felt  In  attempting  to  lay  down  a  rule  to  cover 
all  possible  cases,  that  some  of  tbe  ablest 
Judges  bave  declined  to  state  any  fixed  rule, 
and  have  indicated  a  disposition  to  leave  ail 
doubtful  cases  to  the  Jury." 

Continuing,  tbe  same  author  says,  at  sec- 
tion 29:  "The  practical  solution  of  this  ques- 
tion appears  to  lu  to  be  that  a  person  guilty 
of  negligence  should  be  held  responsible  for 
all  the  consequences  which  a  prudent  and  ex- 
perienced man,  fully  acquainted  with  all  the 
circumstances  which  In  fact  existed  (whether 
they  could  bave  been  ascertained  by  reason- 
able diligence  or  not),  would,  at  the  time  of 
the  negligent  act,  bave  thought  reasonably 
possible  to  follow,  If  they  had  occurred  to  bis 
mind." 

In  Oonnell's  Ex'rs  v.  Hallway  Co.,  03  Va. 
57,  24  S.  E.  467,  this  court  adopts  the  lan- 
guage of  Justice  Miller  in  Scheffer  v.  Rail- 
road Co.,  105  U.  8.  249:  "To  warrant  the 
finding  that  negligence,  or  an  act  not  amount- 
ing to  wanton  wrong.  Is  the  invxlmate  cause 
of  an  Injury,  It  must  appear  that  the  Injury 
was  the  natural  and  probable  consequence  of 
the  negligence  or  wrongful  act,  and  that  It 
ought  to  bave  been  foreseen  In  the  l^bt  of 
the  attending  circumstances." 

The  negligent  act  proved  In  this  case  was 
committed  at  the  time  the  ticket  was  pur^ 
chased,  and  it  seems  to  us  manifest  that  a 
most  prudent  and  experienced  man,  acquaint- 
ed with  all  the  circumstances  which  existed 
at  that  moment  could  never  have  fw^een 
or  anticipated  the  consequences  which  super- 
vened. It  might  reasonably  have  been  an- 
ticipated that  a  failure  to  make  tbe  connec- 
tion at  Moseley  Junction  would  involve  delay 
and  Inconvenience,  but  not  that  the  plaintiff 
would  procure  a  buggy,  and.  In  tbe  face  of 
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a  storm,  Id  her  ddlcate  ccmdltion,  drive  over 
a  rough  road  to  her  father's  house,  and  that 
a  mlscarrtage  would  be  the  result. 

It  was  the  province  of  the  court  to  say 
what  evidence  should  go  before  the  jury,  and 
Its  action  In  that  respect  la,  of  course,  the 
subject  of  review;  but  It  to  a  question  ex- 
clusively for  the  court,  and  upon  It  was  de- 
volved the  duty  of  determining,  in  the  first 
Instance,  whether  the  facts  offered  In  evi- 
dence traded  to  prove  an  Injury  to  the  plain- 
tiff too  remote  from  the  defendant's  act  of 
negligence  to  constitute  an  element  in  the 
plalnttfTs  recovery. 

For  the  forgoing  reasons  we  are  of  opinion 
that  there  was  no  error  in  excluding  the  evi- 
dence offered.  This  disposes  of  the  control- 
ling question  In  the  case. 

We  do  not  deem  It  necessary  to  discuss  the 
Instructions,  as  the  verdict  of  the  Jury  was 
plainly  right  upon  the  evidence  properly  In 
the  record. 

Upon  the  whole  case  we  are  of  opinion 
there  is  no  error  In  the  Judgment  of  the  law 
and  equity  court,  which  Is  affirmed. 

CABDWELL.  J.,  absrat 


STREET,  Conot7  Treaaarer,  v.  BBOADDU& 

(Supreme  Court  of  Appeals  ot  Virginia. 

March  9,  1800.) 

DiFUTT  Trbabuker— Liability  fob  DcrioisycT— 
DAHAOBe— TUEH— JUROBS— ArriDA- 

Trra— MlBTAKB. 

1.  Under  Code.  |  864,  making  a  deputy  coun- 
ty treasurer  liable  for  deficiency  In  taxes  not 
accounted  for  bj  him,  with  damages  at  10  per 
cent,  a  month  from  the  time  sach  taxes  should 
have  l>een  accounted  for,  a  verdict  will  not  be 
set  aside,  as  failing  to  include  the  damages, 
where  it  does  not  appear  as  of  what  date  the 
jury  found  the  deficiency,  and  hence  whether 
the  damages  were  included. 

2.  Affidavits  of  jurors  will  not  be  received  to 
show  that  the  damages  were  not  Included,  It 
not  being  shown  that  failure  to  do  so  was  the 
result  of  mistake. 

Error  to  circuit  court,  Essex  county. 

Action  by  W.  H.  Street,  county  treasurer, 
against  one  Broaddus.  There  was  a  Judg- 
ment for  plaintiff  for  less  than  the  relief  de- 
maoded.  and  he  brlnga  error.  Affirmed. 

QMgget  B.  Jones,  for  plaintiff  In  error. 
Thai.  E.  Blak^  and  W.  W.  Woodward^  Anr 
defendant  In  error. 

KEITH,  P.  The  plalntlfl  In  oror,  W.  H. 
Street  treamrer  of  Essex  county,  gave  no> 
Hce  to  BroadduB,  his  depu^,  that  he  would 
aak  the  elxcoit  court  of  Essex  county  for 
Judgment  against  him,  and  his  sureties  on 
his  bond  of  Indemnity,  for  certain  taxes  and 
lerles  which,  as  deputy  treasurer,  he  had  col- 
leeted  and  tnSleA  to  account  for.  Upon  the 
trial  the  Jury  rendered  a  verdict  for 
which  the  plaintiff  asked  the  court  to  set 
aside,  upon  the  ground  that  the  Jury  should 
have  given  10  per  cent  damages  pw  month 


for  the  amount  of  the  deficiency  In  said  taxes 
and  levies  from  the  time  payment  of  them 
should  have  been  made;  secondly,  that  the 
verdict  was  contrary  to  the  law  and  the  evi- 
dence. The  plaintiff  In  error  also  moved  the 
court  to  enter  Judgment  upon  said  verdict 
with  10  i>er  cent,  damages  per  month  from 
the  Ist  of  January,  1S90;  but  the  court  de- 
nied all  of  said  motions,  and  entered  Judg- 
ment upon  the  verdict  as  rendered,  with  <> 
per  cent,  interest  thereon,  to  which  mllngs 
of  the  court  the  plaintiff  excepted,  and  the 
case  to  now  before  us  upon  a  writ  of  error  to 
this  Judgment 

The  case  Is  to  be  considered  as  upon  a  de- 
murrer to  ttie  evidence,  which  counts  of  tbf 
testimony  of  Street  the  plaintiff,  and  of 
Broaddus,  the  defendant  With  the  testi- 
mony of  Broaddus  there  appears  a  statement 
of  the  transactions  between  htmiaelf  and 
Street  which  shows  a  balance  as  of  January, 
18&t  of  (1.035.  He  says  in  hto  testimony 
that  In  addition  to  credits  claimed  In  that 
statement  he  had  paid  the  sum  of  9&1&14. 
Just  when  the  Jury  applied  this  latter  pay- 
ment does  not  appear  from  the  evidence. 
There  to  a  presumption  In  fovor  of  tiie  cor- 
rectness of  the  Judgment  of  the  circuit  court 
and  he  who  seeks  to  reverse  It  must  show 
error  to  his  prejudice.  The  credit  of  $518  re- 
duces the  amount  due,  according  to  Broad- 
dus* testimony,  to  951T,  but  the  record  does 
not  enable  us  tp  say  at  what  date  the  Jury 
struck  the  balance. 

Section  854  of  the  Code  provides  that  "if 
any  such  deputy  shall  fall  to  collect  or  hav- 
ing collected  fall  to  pay  over  to  hfs  principal 
any  taxes  or  levies  which  he  ought  to  haw 
collected  or  may  have  received,  he  and  hl» 
Buretlra  shall  be  liable  to  such  principal,  up- 
on motion,  for  the  amount  of  the  defltdency 
In  said  taxes  or  levies,  together  with  damages 
thereon,  at  the  rate  of  ten  per  cent  per  month 
from  the  time  such  paymmt  should  hare  been 
made.**  • 

This  statute  Is  highly  penal  In  its  nature. 
It  Is  not  to  be  extended  by  Implication,  but 
he  who  seeks  to  avail  Uimsdf  of  the  mlnous 
penalties  which  It  Imposes  must  bring  him- 
self strictiy  within  Its  terms.  It  Is  cleariy 
for  the  Jury  to  ascertain  the  amount  of  the 
deficiency,  the  date  when  the  default  oecuis. 
and,  upon  fbe  balance  thus  ascertained,  to 
Impose  damages,  as  provided  In  tiie  sectton 
above  dted.  Those  damages,  we  think,  are 
to  be  embrnced  In  the  verdict  and  upon  the 
vndlct  It  was  t^e  duty  of  the  ooort  to  «iter 
Its  Judgment  with  Interest  at  the  rate  of  (t 
per  cent;  for,  under  the  law,  the  danwgcs 
do  not  continue  after  the  rendition  of  the  ver- 
dict. If  that  had  been  Its  purpose,  It  should 
have  been  ^ressly  so  provided.  It  would 
have  been  »By  to  toy  that  the  liability  should 
continue  untD  payment,  but  In  that  respect 
the  statute  Is  silent  and  we  cannot  extend  It 
beyond  Its  letter. 

Looking  to  the  verdict  and  the  evidence 
only,  we  cannot  say  whether  or  not  the  Jury 
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Imposed  penalties  denoonced  by  this  act 
from  tiw  date  wtaeu  a  balance  waa  atrnek  1^ 
tbem  ^(alnst  tbe  defendant  As  we  bare 
seen,  tbere  Is  evldenoe  to  sun^ort  tiie  theory 
that  the  principal  snzn  vhldii  the  defendant 
failed  to  pay  over  wag,  In  the  Judgment  of 
the  Jury,  about  |517.  Thehr  verdict  was  ren- 
dered  for  |7S6.  It  mar  be  that,  iq^on  tbe  as- 
certained defldency,  the  damages  allowed  by 
sectton  8G4  were  given  1^  tbe  Jury*  We  can- 
not  say  with  confidence,  confining  onrsdvea 
to  the  verdict  and  tbe  testimony,  whether 
this  Is  BO  or  not,  because  we  do  not  know, 
we  rqwa^  the  date  at  wblcb  tbe  Jury  strack 
the  balance  between  the  plalnticr  and  defend- 
ant 

It  Is  contended,  however,  by  ptatatlfT  in  er- 
ror, that  we  can  look  to  the  affidavits  of  the 
Jnron  to  show  that  damages  were  not  al- 
iQiwed.  There  may  be  occadons  when.  In  or- 
der to  ^Kvent  a  failure  ot  joidice,  it  Is  prop- 
er to  consldor  ttie  affidavits  of  Jurors  as  to 
the  mannw  tai  whldi  tiiey  arrived  at  tbeir 
verdict,  but  the  general  rule,  as  establlsbed 
by  the  dedalons  vt  tbSm  court,  is  otherwise; 
nor  does  this  case  come  vrtthln  any  of  Its  ex- 
cepttons. 

In  BuU*s  Case,  14  Oiat  818,  Jndge  Mon- 
oure  revlem  at  large  the  autiioritles  touch- 
ing this  question,  and  shows,  In  the  language 
of  Chief  Justice  Hosmer  In  State  v.  Preeman, 
5  Cram.  S4S^  "the  opinton  of  almrait  the  whole 
It/gtH  world  Is  adverse  to  tbe  receptltm  of  tbe 
testimony  hi  Questlott.  and  on  Invlndbte 
fonndatkHU." 

**It  aeenu  to  be  unlvorsally  agreed,"  says 
tbe  court  In  Johnson  t.  Davenport.  8  3.  J. 
Marsh.  880,  '*aiat  sodi  affidavits,  If  received 
at  all,  should  be  with  great  caution,  and  thdr 
admissibility  should  be  confined  to  cases  of 
mistake  clearly  made  out,  and  whU^  may  be 
cmceded  aa  true,  without  subjecting  the  Jury 
to  any  imputation  of  impure  motives  <x  palpa- 
ble Impropriety  of  conduct" 

Now,  It  Is  to  be  observed  Jiut*  here  ttiat 
In  the  case  before  us,  while  tbe  Jurors  do 
say  that  tbey  made  no  allowance  In  their  ver- 
dict for  damages,  It  Is  nowhere  suggested 
that  tbe  fbllnre  to  do  so  was  the  result  of  any 
mistake  on  the  part  of  the  Jury  or  any  mem- 
ber  of  It 

In  Cochran  v.  Street,  1  Wash.  (Ta.)  79,  the 
coort  permitted  affidavits  to  be  read,  aa  It 
waa  clear  that  the  ve^Ict  was  found  under 
a  mistake,  and  tbe  court  awarded  a  new  trial; 
bat  says  Jndge  Moncure  In  Bull's  Case,  14 
Grat  1130:  "Ihat  case  waa  decided  In  1792, 
when  the  practice  was  more  unsettled  than  It 
now  la.  ance  then  the  tendency  of  Judicial 
<^lnlon  has  been  more  and  more  In  favor  of 
the  exclnalon  of  such  testimony.  Whetb», 
If  that  were  a  new  case,  it  would  now  be  de< 
dded  In  the  same  way,  Is,  at  least  a  doubt- 
ful question." 

In  KOtner  r.  BanUn's  Heirs,  11  Orat  4StO, 
Jndge  Lee  says:  "The  leaning  of  the  courts 
of  most  approved  authority  Is  agalnat  the 
practice  ot  grounding  motions  toe  new  trials 


upon  tbem;  and  a  dlHMMitlon  has  been  mani- 
fested greatly  to  restrict  ttu  daas  of  cases  la 
which,  upon  such  affidavits,  new  trials  wtH 
hs  allowed." 

Continuing,  Judge  Uoocnre,  In  Bull's  Case, 
supra,  uses  the  following  language:  "In  view 
of  all  the  authorities,  and  of  the  reason  on 
whldi  they  are  founded,  we  think  that  as  a 
general  rule,  the  testimony  of  Jurors  ou|^t  not 
to  be  received  to  Impeadi  their  verdict  espe- 
ctally  on  the  ground  of  their  own  misconduct 
And,  without  Intending  to  decUe  that  there  are 
no  exceptions  to  the  nde,  we  think  tiiat  eren 
In  cases  In  which  the  testimony  may  be  admis- 
sible. It  ought  to  be  received  with  very  great 
caution.  A  contrary  rule  would  hold  out  to 
unsuccessful  parties  and  their  friends  the 
stroiwest  temptation  to  temper  wlUi  Jnrors 
after  their  ffisctaarge,  and  would  otherwise  be 
productive  <tf  the  greatest  evfis." 

Bull's  Case  may  be  conridered  as  settilng 
the  law  In  Virginia.  It  has  since  been  fre- 
quently refwred'  to,  and  always  with  a^ 
provaL 

We  are  of  t^nlon  that  the  plaintiff  In  error 
has  failed  to  show  any  error  to  his  pr^ndlce 
In  the  Judgment  of  the  circuit  court,  which 
Is  therefore  affirmed. 

OABDWBLU  absent 


DATIS  V.  HEJPPBET  et  al. 
(Sapreme  Court  of  Appeals  of  Virginia.  . 
March  9,  1899.) 
DiEDg— Lm  Sbtati— Equitablb  Fees. 
A  converance  wa«  In  tmst  for  the  aole 
use  and  benefit  of  the  beneficiary  for  life,  with 

Sower  to  sell  through  her  troBtee,  should  she 
esire,  and  after  death  to  be  conreyed  to  bet 
BarviTing  children,  field,  that  the  beneficiary 
took  an  equitable  tee,  which  pasied  to  her 
heln  at  law. 

Appeal  from  ctaanceir  court  of  Richmond. 

Suit  between  one  Davis  and  one  Heppert 
and  others.  From  a  Judgment  for  the  latter, 
the  former  appeals.  Bevosed. 

AndKson  ft  Anderson,  for  arooUant  D. 
C.  Bichardson,  for  appellees. 

HABBISON,  J.  We  are  called  upon  to  de- 
termine the  Mtate  acqubred  1^  Mary  Q.  Hoi- 
drick  under  the  deed  filed  with  tbe  hlU  in 
this  case,  which  cfmveys  the  land  hi  question 
to  a  trustee,  to  be  held  for  the  sole  use  and 
benefit  of  Mary  O.  Hendrick  for  and  during 
the  term  of  her  natural  lite,  and  after  ber 
death  to  be  conveyed  by  the  trustee  to  such 
child  or  children  of  Mary  O.  Hendrick  as  shall 
be  living  at  the  time  of  her  death:  provided 
that.  If  the  aald  Mary  G.  Hendrick  Should  de- 
sire, she  shall  have  the  power,  toe  her  sole 
use  and  boieflt,  to  sen  and  dispose  of  the  said 
property  throuifh  her  said  trustee,  she  ex< 
pressing  her  desire  for  sudi  sale  or  other  dis- 
position to  the  said  trustee  In  writing. 

A  line  ot  dedslons  of  this  oourt,  from  May 
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r.  Joynes,  20  Grat  692.  to  Farlsh  v.  Wayman, 
01  Va.  430.  21  8.  B.  810,  establish  the  doc- 
trine, well  stated  by  Judge  Burks,  that 
"tboagh  property  Is  devised  or  bequeathed  to 
one  for  life,  even  In  the  most  express  terms, 
yet  If.  by  other  terms  Id  the  same  instrument. 
It  Is  manifest  that  the  devisee  or  legatee  Is 
Invested  with  absolute  power  to  dispose  of  the 
subject  at  his  will  and  pleasure,  he  Is  not  a 
mere  life  tenant,  but  absolute  owner;  for  there 
can  be  no  better  definition  of  abeolnte  owner- 
ship than  absolute  dominion." 

In  Farlsb  v.  Wayman,  following  the  Aoe- 
trlne  so  frequently  theretofore  declared,  It  la 
said  "that  an  estate  for  life,  coupled  with  tiie 
at}60lnte  power  of  altenatlOD.  either  express 
or  Implied,  comprehends  everything,  and  the 
devisee  takes  the  fee." 

In  Sodely  t.  Calvert's  Adm'r,  32  Orat.  SC7. 
the  testator  gave  to  his  wife,  during  her  nat- 
ural life  or  widowhood,  all  of  his  estate.  In 
a  subsequent  paragraph  he  says:  "But  so 
long  as  she  remains  my  widow  she  la  at  Ubo- 
ty  to  receive  from  my  executors  or  from  my 
estate  such  part  of  It  as  she  may  choose,  and 
to  appropriate  it  as  she  believes  to  be  Just 
and  right."  Judge  Burks,  In  delivering  the 
opinion  of  the  court,  says:  "Now,  here  Is  a 
rii^t,  not  only  to  the  taiterest  tn  this  fund,  but 
to  the  fund  Itself.  It  Is  not  a  mere  naked 
power  to  appoint  or  dispose  of,  but  a  right  to 
receive  such  part  of  the  fund  as  she  may 
choose,  and  further  to  appropriate,  when  re- 
ceived, as  Bhe  believes  to  be  just  and  rij^t. 
This  language  Imports  alnolute  domlnlcm,  and 
absolute  dominion  Is  one  of  the  best  descrip- 
tions of  absolute  property." 

It  would  be  needless  repetition  to  quote 
from  or  cite  the  numerous  decisions  of  this 
court  where  this  doctrine  is  declared.  They 
all  lead  to  the  condnalon  that  an  estate  for 
life,  coupled  wltii  absolute  power  of  alienation, 
either  express  or  Implied,  comprehends  every- 
thing, and  the  devisee,  takes  the  fee. 

The  consideration  for  the  deed  In  question 
was  natural  love  and  affection  for  the  daugh- 
ter, and  while  a  life  estate  was  given  her  in 
express  terms,  with  remainder  to  her  children, 
it  was  coupled  with  a  clearly  expressed  and 
unlimited  power  to  sell  and  otherwise  dispose 
of  the  entire  estate  for  her  sole  use  and  bene- 
fit. If  Mary  O.  Hendrlck  bad  sold  the  prop- 
prty  for  her  sole  use  and  benefit,  and  united 
with  the  trustee  In  conveying  ttie  same,  which 
she  clearly  bad  a  right  to  do,  under  the  ex- 
press terms  of  the  deed,  it  cannot  be  doubted 
that  the  purchaser  would  have  taken  a  fee- 
simple  title;  and  this  he  could  not  have  ac- 
quired, unless  the  fee-simple  title  was  In  hla 
grantor. 

The  learned  chancellor  rests  his  conclusion 
In  this  case,  that  Mrs.  Hendrlck  took  a  life 
estate  only,  with  remainder  In  her  children,  up- 
on the  authority  of  Miller's  Adm'r  v.  Potter- 
field,  86  Va.  876,  11  8.  E.  486,  and  Johns  T. 
Johns.  86  Va.  333,  10  S.  E.  2.  In  those  cases 
the  doctrine  we  have  adverted  to  Is  clearly 
recognized,  and  the  cases  distinguished  from 


the  line  of  decisions  referred  to,  vpaa  the 
ground  that  the  power  of  allenatloD  Qiere  sir- 
en was  not  absolute,  but  restricted.  Tills  dis- 
tinction Is  again  adverted  to  In  the  case  of 
Bowen  V.  Bowen.  87  Va.  488.  12  B.  E.  S85. 
the  court  saying:  "The  caaes  dted  by  coun- 
sel, as  per  contra  of  Johns  v.  Johns,  86  Va. 
333.  10  8.  E.  2,  and  Miller  v.  Potterfleld.  86 
Va.  876.  11  8.  E.  486,  are  not  tn  conflict,  but 
are  distinguished  from  this  case  and  the  caaea 
cited  by  the  circumstance  that  In  Johns  v. 
Johns,  supra,  the  irawer  of  disposal  was  not 
absolute  In  the  first  taker,  for  het  sole  bene- 
fit, but  also  for  the  benefit  of  her  children: 
and  In  Miller  v.  Potterfldd,  for  the  benefit,  not 
of  berself  alone,  but  (tf  a  named  beneflctary. 
Wmiam  Garrett." 

In  the  case  at  bar,  the  naked  legal  title  be- 
ing tn  a  trustee,  we  are  aC  c^inlon  tiiat  Maiy 
O.  Hendrlck  took  an  equitable  fee-simple  es- 
tate, which  passed  at  her  death  to  taer  heirs 
at  law. 

For  these  reasons  the  decree  appealed  from 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  to  be  had  thmln. 

CARDWBLL,  J.,  absent 


POSTAL  TEL.  CABLE  CO.  r.  FARMYILLE 
&  P.  R.  GO. 

(8iu»r«ne  Conrt  of  Anneals  of  mcglnia. 
Jan.  26,  1890.) 
Htabi  Dbcisu— STATnTBs — OoiraTBDonoH— Tblb- 
QR1.FH  COIIP1.HICS  —  Riaar  or  Wat  — 

RaI  LROADft— APrBAI.— KS  VI B  w. 

1.  Where  a  decision  of  the  highest  court, 
which  has  been  followed  In  no  other  case,  was 
rendered  by  a  hare  majority,  and,  in  the  ofAu- 
ion  of  the  conrt  In  a  sabeeqnent  case,  the  de- 
cision construes  a  statute  erroneously  and  con- 
trary to  public  policy,  the  dedaioa  is  not  Innd- 
ins. 

2.  Code,  {  1287,  authorises  a  telegraph  com- 
pany to  constnict  Its  line  along  county  roads, 
railroads,  and  streets.  Sections  12S8  and  1289 
authorize  such  a  company  to  obtain  Its  ri^^lit 
of  way  hj  contract  or  condemnation.  Section 
1290  groups  the  three  preeediog  aectioiu,  and 
authorises  their  repeal  or  modulcation.  ffcM. 
that  such  statntes  are  Id  pari  materia,  and  are 
to  be  construed  together. 

8.  Where  a  word  is  nsed  In  different  places 
in  a  statute,  and  ite  meaning  in  one  Instance  is 
clear.  It  must  be  given  the  same  meaning  else- 
where, unless  it  clearly  appears  that  a  differ- 
ent meaning  was  intended. 

4.  Every  part  of  a  statute  is  presumed  to 
be  necessary,  and  no  part  can  be  rejected,  oa- 
less,  on  a  conaideration  of  all  the  language,  it 
is  impossible  to  give  It  a  rational  effect. 

6.  Code,  Si  1297-1288,  anthor^se  a  telegraph 
company  to  construct  ite  line  "along"  state  or 
county  roads,  "along  and  parallel  to*'  any  rail- 
roads, and  "along  or  over  city  streets,  and  to 
contract  with  any  person  or  corporation,  tbe 
owner  of  lands,  over  which  the  line  is  proposed 
to  be  constructed,  for  a  right  of  way,  and  iwo- 
vide  that,  If  the  company  and  such  owner  can- 
not agree,  tiie  former  shall  be  entitled  to  the 
light  of  way  making  just  compensation  to  such 
owner.  HM,  that  a  teluraph  eompanj  may 
construct  ite  tine  on  a  railroad  right  of  way. 

6.  Where  an  ap^catlon  by  a  telegraph  com- 
pany for  appoiotment  of  conimlsrfoncn  to  as- 
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certain  the  compensotioD  to  be  paid  to  land-  | 
ownera  for  constniction  of  its  line  ia  denied, 
on  the  ground  tbat  the  company  has  no  right 
to  constmct  its  line,  and  on  appeal  the  jn^- 
ment  is  reversed,  the  neasare  of  danugM  wul 
not  be  considered. 

Appeal  from  Chesterfield  county  court. 

ProceedlngB  bj  the  Poatal  Telegraph  Ca- 
ble Company  for  ascertainment  of  damages 
for  eonstmctlng  Ita  line  over  the  right  of  way 
of  the  FunuTlUe  A  Povhatan  Railroad  Oom- 
vany.  Ftom  a  Jndgment  for  defenOant, 
plaintiff  brings  error.  Rerened. 

J.  B.  Mcintosh,  for  ^alntlff  In  error.  S. 
D.  DaTles  and  T.  M.  Miller,  for  defendant  In 

error. 

KEITH.  P.  The  P<wtal  Telegraph  Cable 
Company  served  notice  upon  the  Fannvllle  & 
Powhatan  Railroad  Company  that  It  would 
apply  to  the  county  court  of  Chesterfield,  at 
Ita  November  term,  1898^  for  the  appointment 
of  commlsBloners  to  ascertain  and  report 
what  would  be  &  just  compensation  to  the 
railroad  company  for  the  right  to  construct 
maintain,  and  operate  a  telegraph  line  of  the 
Postal  Telegraph  Cable  Company  along  its 
right  of  way.  The  railroad  company  appear- 
ed, and  upon  Its  motion  the  notice  was  quash- 
ed. Thereupon  the  Postal  Telegraph  Cable 
Company  applied  for  a  writ  of  error  to  the 
Judge  of  the  circuit  court  who  refused  It  and 
the  case  Is  now  before  us  upon  a  writ  of  er- 
ror. 

The  judgment  complained  of  Is  In  accord- 
ance with  the  decision  of  this  court  In  the 
case  of  Postal  Tel.  Cable  Co.  v.  Norfolk  & 
W.  Ry.  Co.,  88  Va.  920,  14  S.  E.  803.  Plain- 
tiff In  error  urges  us  to  Inquire  into  the  cor- 
rectness of  that  decision;  while  upon  the 
part  of  the  defendant  It  Is  earnestly  contend- 
ed that  the  reported  case  was  correctly  decid- 
ed, and,  if  It  were  not  we  are  bound  to  ad- 
here to  and  respect  It  as  an  authority  binding 
upon  us.  We  recognize  the  value  of  the  prin- 
ciple Invoiced.  The  rule  of  stare  decisis  Is 
entitled  to  the  greatest  respect  and,  under 
our  system  o£  Jurisprudence,  is  an  essential 
feature  of  the  administration  of  Justice. 
Where  a  decision,  and  especially  a  line  of  de* 
clsiraiB,  haa  been  acquiesced  in,  where  it  has 
been  foliowed  In  other  cases,  and  has  be- 
come a  mle  of  property,  and  men  hare.  In  the 
conduct  of  affairs,  learned  to  respect  and  con- 
form to  It  it  becomes  of  especial,  and  ladeed 
of  binding,  force,  and  should  not  be  disturbed 
except  by  the  Interposition  of  legislative  pow- 
er. But  we  do  not  consider  that  the  clrcum- 
fltances  adverted  to  as  lending  force  to  a  Ju- 
dicial Interiffetatlon  of  a  statute,  and  which 
may  be  <tf  so  streouous  a  nature  as  to  preclude 
fnrttaer  Inquiry  into  the  correctness  of  the 
adjudication,  apply  to  the  case  before  us. 
We  have  here  a  single  judgment  followed  In 
no  other  case^  reodraed  by  a  bare  majority  of 
the  court  two  of  the  Judges  dissenting,  and 
placing  a  construction  upon  the  statute  law 
Involved  In  It,  which  we  think  palpably  erro- 


I  oeous  and  contrary  to  public  policy,  as  tend- 
ing to  foster  and  promote  a  monopoly. 

The  sections  of  the  Code  to  be  considered 
are  1287,  1288,  and  128».  These  sections  are 
taken  from  the  act  of  assembly  found  la  Acts 
1879-80,  p.  53,  and  cover  sulMtautlally  the 
same  ground.  The  revisers,  for  the  sake  of 
perspkiuity  and  convenience,  divided  the  sub- 
ject treated  of  in  that  statute,  and  it  now  ap- 
pears in  the  Code  in  the  three  sections  refer- 
red to.  These  sections  are  in  pari  materia, 
and  each  and  all  can  and  should  be  looked  to 
in  order  to  reach  the  right  Interpretation  of 
them.    They  are  as  follows: 

"Sec.  1287.  Every  t^egraph  and  every  tel- 
ephone company  Incorporated  by  this  or  any 
other  state,  or  by  the  United  States  may  con- 
struct maintain,  and  operate  Its  line  along 
any  of  the  state  or  county  roads  or  works 
and  over  the  waters  of  the  state,  and  along 
and  parallel  to  any  of  the  railroads  ot  the 
state,  provided  the  ordinary  use  of  such 
roads,  work,  railroads  and  waters  be  not 
thereby  obstructed;  and  along  or  over  the 
streets  of  any  city  or  town,  with  the  consent 
of  the  coimcll  thereof. 

"Sec.  1288.  Such  company  may  contni<-t 
with  any  person  or  corporation,  the  owner  of 
lands,  or  of  any  interest  franchise,  privilege, 
or  easement  therehi  or  in  respect  thereto, 
over  which  such  line  is  proposed  to  be  c<mi- 
structed,  for  the  right  of  way  for  erecting, 
repairing,  and  preserving  Its  poles  and  other 
structures  necessary  for  operating  its  line, 
and  the  right  of  way  for  the  erection  and  oc- 
cupation of  offices  at  suitable  distances  along 
Its  line  for  the  public  accommodation. 

"Sec.  1289.  If  the  company  and  such  own- 
er cannot  agree  on  the  terms  of  such  con- 
tract the  company  shall  be  entitled  to  such 
right  of  way,  upon  making  just  compensatlou 
therefor  to  such  owner.  Such  compensation 
shall  t>e  ascertained  and  made,  as  provided  in 
chapter  forty-six,  for  the  acquisition  of  lauds 
by  a  company  Incorporated  for  a  work  ot  In- 
ternal Improvement  when  such  Internal  Im- 
provement company  cannot  agree  on  the 
terms  of  the  purchase  with  those  entitled  to 
the  lands  wanted  for  the  purpose  of  the  com- 
pany. The  title  which  may  be  acquired  by 
a  telegraph  or  teleidione  company  under  this 
section  shall  be  only  to  a  right  of  way  for 
the  purposes  stated  In  the  precedhig  section; 
and  no  right  of  way  acquired  by  any  such 
company  under  this  or  the  preceding  section 
shall  be  to  the  excdnsion  of  other  like  com- 
panies ttom  having  or  acquiring  a  like  right 
of  way  over  the  same  lands." 

The  rules  of  Interpretatton  which  have 
been  established  for  the  guidance  of  courts 
In  the  construction  of  statutes  are  correctly 
stated  in  Postal  Tel.  Cable  Co.  v.  Norfolk  & 
W.  Ry.  Co.,  supra.  It  will  be  obSOTed  that 
a  telegraph  company  Is  authmlzed  by  the 
first  section  quoted  to  construct  its  Hue  along 
any  of  the  state  or  county  roads,  and  the 
case  just  cited  concedes  that  "along,"  In  that 
connection,  is  equivalent  to  "along  &nd  upon" 
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«r  "on  It."  In  tbe  last  datise  of  this  sec- 
tion they  are  given  the  right  to  go  along  or 
over  streets  of  any  city  or  town,  with  the 
consent  of  the  council  thereof.  Here,  too, 
"along"  has  the  signification  jnat  given  it  of 
"along  and  npon."  Of  this  there  can  be  no 
donbt  Here,  then,  we  have  in  this  section 
the  word  "along"  appearing  three  times,  and 
the  sense  In  which  it  Is  used  in  the  first  and 
third  Instance  Is  clear  and  unquestioned. 
The  same  meaning,  therefore,  will  be  attrib- 
uted to  It  elsewhere,  unless  there  be  some- 
thing In  the  context  which  clearly  Indicates 
that  the  legislature  Intended  some  other  and 
different  meaning  to  attach  to  It. 

It  Is  claimed  that  this  Intention  Is  to  be 
found  In  the  phrase  "along  and  parallel  to," 
and  that,  by  the  use  of  the  words  "parallel 
to,"  the  legislature  intended  to  restrict  the 
meaning  theretofore  and  thereafter  glvai  to 
the  word  "along,"  and  to  confine  the  tele- 
graph company  to  a  line  following  the  length 
of  the  railway's  right  of  way,  bnt  never  «i- 
croaching  upon  tt.  Or,  in  the  language  of 
the  court  In  88  Va..  and  14  S.  E.,  It  is  to  run 
In  the  direction  of  the  railroad  line,  "al(mg- 
atde  of  and  equidistant  from  It,  throughout 
all  Its  parts,  so  that  neither  shall  meet  or 
touch;  not  in  or  upon  the  railroad  strip."  We 
are  wholly  unable  to  perceive.  If  this  be  the 
true  constmctlon,  why  the  legislature  found 
it  necessary  to  say  anything  about  the  rail- 
road. The  rights  which  a  telegraph  com- 
pany is  authorized  to  acquire  wovid  be  a 
matter  of  Indifference  to  railroad  companies 
if  the  constmctlon  heretofore  given  by  this 
court  were  correct,  and  the  mention  of  than 
In  the  statute  would  be  utterly  Irrelevant; 
but  railroads  are  mentioned  in  the  statute, 
and  It  Is  to  be  presumed  for  a  necessary  pur- 
pose, and  we  must  find  and  give  effect  to 
the  legislative  Intent  by  considering,  not  a 
part,  bnt  all,  of  the  language 'used,  and  are 
justified  in  rejecting  any  part  of  the  statute 
as  unnecessary  and  irrelevant  only  In  the  last 
resort,  when  It  has  been  found  Impossible  to 
give  effect  to  all  the  language  used,  and  readh 
a  rational  conclusion.  It  Is  Impo^ble  to 
read  fbe  three  sections  under  eondderatlon 
without  at  once  Concluding  that  the  regula- 
tion of  the  rights  of  telegraph  companies  in 
tiielr  rdatlon  to  railroad  companies  In  the 
matter  of  the  constmctlon,  maintenance,  and 
operation  of  their  lln^  was  one  of  the  es- 
sential objects  of  the  original  statute,  and 
the  sections  Into  whldi  it  has  been  divided 
as  tbey  now  appear  In  the  Code.  "Parallel," 
as  used  la  section  1287.  does  not  have  Its  pri- 
mary and  scientific  meaning  "as  lines  extoid- 
ed  In  the  same  direction,  and  In  all  parts 
equally  distant."  That  definition  can  In  no 
case  be  applied  to  a  line  of  railway,  for  no 
railway  line  Is,  we  believe,  mathematically 
straight  The  legislature  merely  Intended 
to  say  that  the  telegraph  line  should  be 
"along  and  parallel  to,"  In  the  sense  of  "con- 
forming to."  "having  the  same  direction  of, 
tendency  wttb"  the  railroad.  In  order  to 


guard  against  any  undue  Interference  with  or 
hindrance  of  the  railroad  company  In  the  en- 
joyment of  Its  property.  If  there  were  any 
doubt  left  as  to  the  proper  constructJon  of 
section  1287,  the  two  succeeding  sections 
should  remove  it  Section  1288  provides  that 
a  telegraph  company  "may  contract  with  any  i 
person  or  corporation,  the  owner  of  lands,  or 
of  any  Interest  franchise,  or  easement  there- 
in or  In  respect  thereto,  over  which  such  line 
la  proposed  to  be  constructed,  for  the  light 
of  way  of  erecting  •  •  •  Its  line";  and 
section  1289  provides  that  If  a  telegraph 
company  and  "such  owner"  cannot  agree,  the 
company  shall  be  entitled  to  such  rlgbt  of 
way  upon  making  just  compensation  therefor 
to  "such  owner." 

Referring  io  section  1288,  we  find  that  the  i 
"owner"  referred  to  Is  "any  person  or  corpo  I 
ration";  and  the  right  of  way  referred  to  is 
one  to  be  constructed  "over"  their  landf^. 
There  seems  to  be  hardly  room  to  doubt  thai 
these  two  sections,  one  of  which  provides  for 
the  acquisition  of  the  right  conferred  by  set-- 
tlon  1287  by  contract  and  the  other  by  con- 
demnation, contemplate  that  the  right  Is  to 
be  "over"  the  property  (rf  the  "landowne-." 
whether  be  be  a  person  or  corporation,  pro-  , 
vided  only,  In  the  case  of  connty  roads,  public 
works,  and  waters  of  the  state,  and  of  rail- 
roads, that  their  ordinary  use  shall  not  be 
thereby  obstructed. 

As  bearing  upon  the  proposition  that  the 
three  sections  discussed  are  to  be  considered  ' 
and  construed  together,  we  refer,  In  addition 
to  the  considerations  already  mentioned,  m 
section  1290,  which  eipressly  groups  the 
three  Sections  together,  and  provides  that 
they  "shall  be  subject  to  repeal,  alteratlmi. 
or  modification,  and  the  rights  and  privllese< 
acquired  thereunder  shall  be  subject  to  revo- 
cation or  modification  by  the  general  assem- 
bly at  its  pleasure." 

The  plaintiff  In  error  urges  up<xi  ns  tbtr 
propriety  of  considering  the  measure  of  dam- 
ages. It  would  be  premature  to  do  so  at  the 
present  time.  We  shall  content  ourselves, 
therefore,  with  reversing  the  judgment  of  the 
county  court,  and  direct  It  to  enter  judgment 
In  confomdty  with  the  Tlewi  herein  a- 
pressed. 


Ct)TTRBLIi  et  ux.  v.  WATKIN8  et  aL 
(Supreme  Court  of  Appeals  of  Ylrgiaia. 
March  9,  1899.) 
AocoiixoDATioii  Notes— WiTKBSSBS—DaoBDiim 
—APPEAL— L&v  OP  Cask. 

1.  The  beneficiary  of  an  accommodation  note 
toolt  it  up  and  indorsed  it  ond  afterwards  died. 
In  a  suit  by  the  accommodation  maker  a^nit 
the  indorsee,  to  which  the  decedent's  adminis- 
trator was  a  party,  the  indorsee  released  all 
claims  against  the  decedent's  estate.  HtU, 
that  the  estate,  beiog  still  primarily  liable  to 
the  accommodation  maker,  had  an  interest  ia 
the  suit,  authorizing  the  administrator  to  call 
the  maker  as  a  wUnf>R8  In  Its  behalf,  as  per- 
mitted by  Cod^  1 8346. 
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2.  Qawtiona  decided  on  tD  appeal  become 
the  l&w  of  the  case,  and  cannot  be  reviewed  on 
any  ambKQuent  appeal  in  the  same  cause. 

Appeal  from  circuit  court,  Henrico  county. 

BUI  by  John  W.  Cottrell  and  Harriet  Ann 
OottreD,  blB  wife,  against  Charles  T.  Watklns 
and  others.  There  was  a  decree  for  defend- 
ants, and  comidaliiants  appeal.  Rerersed. 

L.  O.  Wendenburg,  for  appellants.  W.  P. 
De  Saussure,  M.  M.  Gmiam,  and  Tboa.  N. 
Carter,  for  ai^lees. 

BUCHANAN.  J.  This  iB  the  second  time 
this  case  has  betm  to  this  court  Oottrell  t. 
Watklns,  86  Va.  801,  17  S.  B.  328.  The  for- 
mer appeal  was  from  a  decree  sostalnlng  a  de- 
marrer  to  the  original  and  amended  bills  upon 
the  ground  of  laches,  and  from  a  decree  re- 
fusing to  permit  a  second  amended  Ull  to  be 
filed,  explaining  the  complainanfs  d^y  In 
hnngtiig  his  suit. 

Upon  that  appeal  It  was  held  that  the  alle- 
gations of  the  second  amended  bill  fully  ac- 
counted  for  the  complainant's  delay  In  assert 
Ing  bis  rights,  and  that  his  pleadings  stated  a 
case  entitling  him  to  relief. 

The  decrees  complained  of  were  reversed, 
and  the  cause  remanded,  with  directtons  to 
the  trial  court  to  allow  complaUiant  to  file  his 
second  amended  bill,  and  for  farther  proceed- 
ings to  be  had  in  accordance  with  the  views 
expressed  in  the  oi^nion  of  tbe  court. 

The  second  amended  bill  was  filed  as  an- 
tborized.  To  it  and  the  original  and  first 
amended  bin  the  dtfendants  filed  their  an- 
swers, some  of  them  also  demurring.  Upon 
a  hearing  of  the  cause,  tbe  bills  were  dismiss- 
ed. From  that  decree  this  appeal  was  al- 
lowed. 

As  tbe  sufficiency  of  tbe  complainant's 
pleadings  was  decided  upon  the  former  ap- 
peal, no  further  notice  will  be  taken  of  the 
demurrers. 

ObJectionB  were  made  to  the  reading  of  tbe 
depositions  of  tbe  complainant  and  his  broth- 
er, B^amin  Oottrell,— first,  on  the  ground 
that  they  were  taken  after  an  agreement  had 
been  entered  into  iMtween  all  tbe  parties  by 
which  tbe  evidence  In  the  case  was  closed, 
and  the  cause  set  for  hearing  upon  an  agreed 
state  of  facts.  This  objection  was  not  well 
taken,  because  the  record  shows  that  the  per- 
sonal representative  of  Joseph  F.  Cottrell,  de- 
ceased. In  whose  bebalf  the  depositions  were, 
or  purport  to  have  been,  taken,  was  no  party 
to  the  agreement,  and  was  not  represented  by 
either  of  the  counsel  who  signed  it.  Another 
ground  of  objection  Is  that  the  deponents  were 
parties  to  tbe  original  contract  or  transaction 
which  was  the  subject  of  the  investigation, 
and  that  Joseph  F.  Cottrell,  the  other  par^ 
to  it,  being  dead,  they  were  incompetent  wit- 
nesses (Code,  i  3346).  and  were  not  rendered 
competent  by  the  action  of  tbe  personal  rep- 
resentative of  Joseph  F.  Cottrell,  calling  them 
to  testify  In  his  behalf,  t>ecau8e  his  decedent's 
estate  had  no  Interest  in  the  suit,  or,  U  It  did. 


the  parties  ol)jectlng  to  the  reading  of  the 
depositions  had,  before  tbelr  taking,  released 
his  decedent's  estate  from  any  and  all  clalnui 
which  had  arisen  or  might  arise  out  of  the 
suit,  or  the  property  or  notes  Involved  in  It, 
and  for  the  further  reason  tliat,  while  called 
In  the  name  of  tbe  personal  representative  of 
Josepb  F.  Cottrell  to  testify  In  favor  of  his 
decedent's  estate,  they  were  In  fact  examined 
at  the  instance  of  the  deponents,  who  testified 
in  their  own  favor,  and  against  the  estate  of 
Joseph  F.  CottrelL 

While  the  record  shows  that  the  evidence 
of  these  witnesses  was  in  a  large  measure 
favorable  to  the  complainant,  and  to  the  preju- 
dice of  Joseph  F.  Cottrell'B  ratate,  and  causes 
surprise  that  they  should  have  been  eumlned 
by  the  administrator  of  tbe  latter,  yet  It  does 
not  establish  the  charge  of  collusion,  npcm 
which  the  exceptions  are  based,  even  if  sntdi 
collusion  could  be  considered  in  passing  upon 
tiie  admissibility  of  the  depositions.  The  of- 
fer of  Watklns  to  release  Joseph  F.  CottreU's 
estate  from  any  and  all  claims  which  had 
arisen  or  which  might  arise  out  of  the  suit,  or 
the  property  or  notes  Involved  in  It,  might 
have  been  sufficient  to  protect  it  from  liability 
on  that  accotmt,  so  far  as  Watklns  was  con- 
cerned; but  how  could  that  release  protect 
Joseph  F.  CottreU's  estate  from  llabUlty  to 
the  complainant,  if  the  notes  which  the  lat- 
ter's  property  had  been  sold  to  satisfy  were 
accommodation  notes  made  by  him  for  the 
tjenefit  of  James  F.  CottreU,  and  for  whose 
payment  his  estate  was  prhnarily  liable? 

We  are  of  opinion  that  neither  of  the  ob- 
jections to  the  deposldons  was  well  taken. 

Upon  the  merits,  the  record  shows  that  the 
notes  for  which  the  house  and  tot  w«re  sold 
by  Wise  and  Logan,  trustees,  were  accconmo- 
datlou  notes  msde  by  the  complainants,  and 
indorsed  by  Benjamin  Cottrell,  for  the  benefit 
of  their  brother,  Joseph  F.  CottreU;  that  the 
latter  used  them  In  the  payment  of  his  own 
debt;  that,  when  they  became  due,  he  paid 
them,  and  took  up  the  notes;  and  that  sub- 
sequent to  the  date  of  their  maturity  be  deliv- 
ered them  to  the  appellee  Watklns  for  value. 

Watklns  Insists  that  while  It  la  true  that 
the  transferee  of  ordinary  negotiable  paper, 
overdue,  acquires  no  better  title  than  that 
which  his  transferror  had,  yet  that  this  rule 
does  not  apply  to  accommodation  paper. 

Whatever  be  the  correct  doctrine  as  to  tbe 
rights  of  a  bona  fide  purchaser  of  overdue  ac- 
commodation paper,  that  question  Is  no  longer 
an  open  one  In  this  case.  Upon  the  former 
appeal  it  was  held  that  such  a  purchaser  gets 
no  better  or  greater  right  to  enforce  it  against 
the  maker  or  Indorser  than  If  It  were  ordinary 
negotiable  paper  given  for  value,  and  that  an 
accommodation  note,  paid  at  Its  maturity  by 
the  real  debtor,  though  he  is  not  a  party  to  It, 
cannot  thereafter  be  transferred  by  him,  so  as 
to  give  it  validity  against  the  accommodation 
maker  and  Indorser.  That  decision  Is  tbe  law 
<jt  the  case,  not  upon  the  prlndide  of  stare 
decisis,  but  of  res  judicata;  lor  It  !•  letOed 
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law  that  questions  dedded  upon  an  appeal 
cannot  be  rerlewed  or  rerened  upon  any  snb- 
seqaait  appeal  In  the  same  cause.  HoDeran 
V.  Melsel,  81  Ya.  148,  148,  21  S.  O.  658. 

WatUns  having  acquired  no  rights  against 
Uie  maker  and  Indorser  of  the  notes  by  his 
purchase  from  Joseph  F.  CottreU,  the  sale  of 
the  complainant's  property  by  Logan  and  Wise, 
trustees,  was  a  fraud  upon  tbe  complainants 
rlifhts,  and  entitled  him  to  have  tbe  sale  set 
aside,  unless  he  bad  lost  bis  rlg^t  to  do  so  by 
laches. 

Zn  Justice  to  Mr.  Watklns,  It  Is  proper  to 
say  that  there  Is  nothing  In  the  record  to  show 
any  intentional  misconduct  on  his  part  In  har- 
ing  the  trustees  sell  the  trust  property  to  satis- 
fy the  notes  held  by  him.  He  was  evidently 
laboring  under  the  Impression,  as  was  his 
counsel,  that  under  the  decision  of  Darls  T. 
MlUer,  14  Oral  1,  he  had  the  legal  right  to 
have  it  sold  for  their  payment. 

Upon  the  former  appeal  It  was  held  that  the 
facts  alleged  In  complainant's  second  amended 
bill,  which  are  substantially  sustained  by  the 
erldence,  explain  "In  tbe  most  satisfactory 
manner  •  •  *  everything  savoring  of 
laches  and  acquiescence,  and  why  be  did  not 
resist  the  sale  made  by  said  trustees."  That 
decision  is  conclusive  of  the  question  of  laches. 

We  are  of  opinion,  tho^re,  Qiat  the  com- 
plainant, upon  tbe  facts  proven,  and  tbe  law 
applicable  thereto,  as  settled  by  the  former 
appeal,  was  entitled  to  bave  the  sale  of  the 
trust  property  made  by  Logan  and  Wise, 
trustees,  to  Watklns,  the  sale  by  Watklns  to 
John  T.  Jones,  and  the  sale  by  .Tones  to  t^e 
Richmond  Coal-Mining  &  Manufacturing  Com- 
pany, set  aside  and  annulled,  and  that  the 
circuit  court  erred  In  not  so  decreeing,  instead 
of  dismissing  the  comidalnant^s  bills. 

The  decree  appealed  from  must  be  reversed 
and  set  aside,  and  the  cause  remanded  to  the 
drcnlt  court  of  Henrico  county,  to  be  there 
Iffoceeded  with  in  accordance  wiih  tiw  views 
expressed  In  this  opinion. 

OAJIDWBLL,  J.,  absent 


TODD  et  al.  v.  McFALL  et  aL 
(Supreme  Court  of  Appeals  of  Viri^la. 
Msrch  9.  1899.) 
Wills— Co:(8TROCTiox— Debts— Faymbnt  or  Lio- 
ACrsa— Ebal  Propbrtt— Jodombst— 

RBHKA.RIKQ. 

1.  A  wili  declaring  that  testator's  undivided 
share  in  partnership  land  was  realty  thereby 
fixes  tbe  character  of  such  property  as  against 
the  beneiiciaries,  though  otherwise  such  land 
would  be  treated  as  personalty. 

2.  A  will  stated  that  testator  beaneathed  all 
his  "personal  property"  to  his  nephews,  "sub- 
ject to  certain  legacies  hereinafter  specified." 
It  then  devised  all  "real  property"  to  the  neph- 
ews, followed  by  a  bequest  to  M.,  payable  from 
his  "said  estate."  The  wiii  was  not  written  by 
a  lawyer.  EeUt,  that  tbe  land  was  not  charge- 
able with  the  payment  of  M.'8  legacy,  where 
the  personal  property  was  Insuflldent  to  pay  it 

&  Where  a  wul  provided  tor  the  payment  of 


a  legacy  from  testator's  perBonsl  property, 
the  legatee  is  not  entitled  to  payment  from 
lands  OQ  which  there  was  a  vuidor's  Hen.  whidi 
was  paid  from  the  personal  property  as  a  debt 
of  the  estate,  thereoy  rendenng  such  propertj- 
insufflcient  to  pay  the  legacy. 

4.  Ten  years'  acquiescence  is  an  interlocu- 
tory decree  declaring  that  a  legatee  is  entitled 
to  a  sum  out  of  testator's  "estate"  does  not  es- 
top the  devlaeea  from  having  a  rehearing, 
wherein  ther  may  show  that  the  kntee  is  not 
entitled  to  have  the  legacy  diarged  on  testa- 
tor's lands,  where  th^  promptly  applied  tor 
the  rehearing  when  they  leanied  that  the  leg- 
atee dalmea  payment  from  the  land. 

Appeal  from  circuit  court,  Augusta  county. 

Suit  by  Catherine  McFail  and  others 
against  James  Todd  and  another  to  charge 
devised  land  with  the  payment  of  legacies. 
Decree  for  plaintiffs,  and  defendants  appeaL 
Reversed. 

Qeoi^  M.  Oochran  and  Elder  ft  Elda>,  for 
appellants.  Jas.  Bnmgardner  and  H.  St  O. 
Tnekor,  fw  appellees. 

RIGLY,  J.  This  ease  presents  for  decision 
the  single  question  whether  the  legacies  to 
Catherine  McPall  are  a  charge  upon  the  real 
estate  devised  to  James  Todd  and  RanUn 
Todd. 

It  Is  universally  conceded  that  s.8  a  gener- 
al rule,  the  personal  estate  Is  not  only  the 
primary,  but  the  only,  fund  for  the  payment 
of  legacies.  It  is  equally  a  general  rule  that 
the  real  estate  la  not  chargeable  under  the 
law  wltti  their  payment  if  the  personal  es- 
tate proves  Inaufflclent  unless  the  testator 
has  charged  the  land  with  their  payment 
This  he  may  do  either  In  express  terms  or  by 
implication,  but  his  intention  to  do  so  must 
be  dear  and  manifest  And  so,  In  every 
case,  whether  tbe  real  estate  is  charged  with 
the  payment  of  legades  Is  a  question  of  in- 
tentl(m.  The  intention  to  charge  moat  be 
either  expressly  declared,  or  be  clearly  dedo- 
cible  from  tbe  language  and  dlspoBltl<ma  of 
the  wlU. 

In  the  case  of  Lupton  v.  Lupton,  2  Johns. 
Ch.  614,  Chancellor  Kent  said:  "The  real  es- 
tate is  not,  as  of  course,  charged  with  the 
payment  of  legacies.  It  Is  never  charged, 
unless  tbe  testator  intended  it  should  be;  and 
that  intention  must  be  either  expressly  de- 
clared, or  fairly  and  satisfactorily  Inferred, 
from  the  language  and  dlsposltlona  of  the 
will.  This  general  rule  does  not  seem  to  ad- 
mit of  any  dispate." 

In  tbe  case  of  Lee  v.  Lee.  88  Va.  805.  14 
S.  B.  534,  it  was  said  by  Judge  Lewis:  "Tbe 
testator,  however,  may  charge  tbe  land,  and 
this  may  be  done  either  expressly  or  by  Im- 
plication; but  in  any  case  the  Intention  to 
charge  must  be  clear,— bo  dear  as  to  admit 
of  no  reasonable  doubt" 

In  the  case  at  bar,  the  testator,  before  pro- 
ceeding to  dispose  of  his  estate,  states  In  his 
will  of  what  it  consists.  It  is  an  undivided 
half  Interest  of  all  property,  both  real  and 
personal,  beld  and  owned  by  J.  H.  ft  P. 
Todd,  except  the  gray  horse  ShUoh,  wbldi  he 
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claimed  as  fala  IiuIiTldnal  property.  It  ap- 
pears that  the  testator,  Preston  Todd,  and  his 
brother,  James  H.  Todd,  were  engaged  In 
the  business  of  termhig  and  dealing  In  cat- 
tle; that  James  married  and  raised  a  temllT 
of  children,  bnt  that  Preston  never  married; 
that  they  lived  together  all  of  their  Joint 
lives;  that  all  of  their  business  was  carried 
«a  In  the  name  of  J.  H.  &  P.  Todd,  James 
giving  his  attention  to  all  the  outside  trans- 
actions of  their  bnslDess,  buying  and  selling 
the  cattle,  and  marketing  the  crops,  while 
Preston  cultivated  and  managed  the  farms, 
and  looked  after  the  stock;  and  that  all  their 
lands  and  personal  proper^  were  jointly  held 
and  owned  by  them. 

Whether  the  lands  were  owned  in  partner- 
ship, and  impressed  with  the  character  of 
persMialty.  as  Is  the  case  la  equity  for  certain 
purposes  with  land  so  held,  or  whether  they 
were  held  by  James  H.  Todd  and  Preston 
TFodd  simply  as  joint  owners.  It  is  unneces- 
sary to  decide  or  consider.  The  testator,  in 
making  his  will,  made  a  clear  distinction  be- 
tween the  lands  and  personal  property  own- 
ed by  J.  H.  &  P.  Todd.  He  regarded  and 
treated  his  share  of  the  personal  property 
as  personalty,  and  his  share  of  the  lands  at 
realty.  He  had  the  right,  as  respects  thfe 
objects  of  his  bounty,  In  disposing  of  his  es- 
tate, so  to  regard  and  treat  his  property; 
and  In  seeking  for  his  intention,  In  the  con- 
atmction  of  his  will,  as  to  the  fund  from 
which  the  legacies  are  payable,  his  property 
must  be  so  regarded  and  treated.  Whatever 
right  creditors  might  have  to  complain,  clear- 
ly his  benefldarles  cannot  do  so. 

Tbe  testator,  after  stating  of  what  his  es- 
tate consists,  bequeaths  all  his  personal  prop- 
erty, "subject  to  certain  legacies  hereinafter 
spedfled."  to  his  two  nephews  James  Todd 
and  Rankin  Todd.  He  next  devises  all  his 
real  estate  to  them  for  life  and  their  h^rs 
afttf  tlwm.  He  then  directs  that  the  pn^r^ 
ty  devised  remain  undivided,  and  that  the 
partnership  previously  existing  be  continued 
until  May  1,  1883,  by  placing  hi  his  stead 
His  said  nephews.  The  object  of  this  ar- 
rangement was,  as  he  states,  to  provide  for 
the  payment  of  the  "McCue  Homestead," 
-which,  it  seems,  he  and  bis  brotho:  had  re- 
cently purduised. 

Having  made  the  foregoing  dispositions  of 
bla  estate,  he  comes  now  to  tbe  legaclea 
which  he  had  In  mind,  and  referred  to  whrai 
bequeathing  his  personal  property.  He  gives 
to  Catherine  UcFall  the  sum  of  f3,000,  pay- 
able after  Blay  1,  1880,  hi  annual  Installments 
of  91500,  and  also  the  sum  of  $180,  to  be  paid 
Annually  to  May  1,  1880,  said  moneys  to  be 
paid  to  the  daughter  of  Catherine  McFall, 
if  the  Utter  shonld  die  before  May  1,  1800. 
Se  then  gives  a  legacy  of  9G0  tor  10  years 
to  "Moeay  Creek  Presbyterian  Church";  and 
Ilia  horse  ShUoh  to  his  nephew  Howard  Todd. 

It  thus  appears  from  tbe  will  that  the  testa- 
tor expres^  charged  the  legacies  on  his  per- 
sonal property.   It  Is  given  to  his  nephews 


James  and  Rankin  Todd,  subject  to  the  lega- 
cies to  be  thereinafter  specified.  Tbe  pre- 
sumption is  that  he  considered  the  personal 
property  ample  to  discharge  the  legad^  or 
he  would  not  have  bequeathed  it  subject  to 
the  legaclea;  for,  unless  it  was  more  than 
soflBdent  to  pay  them,  the  bequest  was  worth- 
less and  meaningless,  and  it  cannot  be  sup- 
posed that  tbe  testator  meant  to  do  a  vain 
and  useless  thing  by  the  bequest  of  his  per- 
sonal property.  The  record  shows  that  the 
personal  property  owned  by  J.  H.  &  P.  Todd 
was  worth  about  $10,000,  and  the  testator's 
part  thereof  was  more  than  sufficient  to  dis- 
charge the  legacies,  if  It  had  not  been  ab- 
sorbed In  the  payment  of  debts,  as  to  which 
he  does  not  seem  to  have  been  Informed,  since 
he  mentions  no  debt  except  that  due  for  the 
"McCue  Homestead,"  for  whose  payment  be 
made  special  provision. 

Having  bequeathed  his  personal  property 
subject  to  the  legacies,  he  then  spedflcally 
devises  his  real  property  to  his  said  two  neph- 
ews, without  making  any  reference  what- 
ever to  the  legacies.  It  was  entirely  natural 
that  he  should  hot  refer  to  them;  for  If  he 
believed  that  die  personal  property  was 
ample  to  pay  them,  which  Is  an  irresistible  in- 
ference from  the  gift  of  the  personal  prop- 
erty subject  to  the  legacies,  any  refraence  to 
the  legades  in  dlqioslng  of  tbe  real  propmy 
was  unnecessary;  or,  If  he  did  not  mean  to 
charge  the  legacies  on  the  land  in  case  tbe 
personal  property  proved  Insuffldent  for  their 
payment,  it  was  in  that  case  equally  unneces- 
sary. 

The  only  part  of  the  will  that  affords  any 
foimdatlon  whatever  for  the  contention  that 
tbe  legacies  In  question  constitute  a  charge 
up<Hi  the  land  Is  the  language  In  which  the 
legacy  of  $3,000  to  Catherine  McFall  is  ex- 
pressed. The  testator  says:  **I  will  and  be- 
queath to  Catherine  McFall  the  sum  of  three 
^ousand  dollars,  payable  from  my  said  es- 
Ute  on  or  before  the  Ist  of  May,  1880.'*  It 
was  argued  that  the  testator,  by  tbe  use  of 
the  words  "said  estate"  In  this  connection, 
referred  to  his  entire  estate,  both  real  and 
personal,  and  thereby  Intended  to  charge  tbe 
legacy  on  the  land  as  well  as  on  the  personal 
property.  The  testator,  tix  the  preceding  part 
ctf  his  win,  had  disposed  of  both  his  personal 
and  real  estate,  referring  to  and  bequeathing 
tbe  one  as  his  "personal  properly"  and  refer- 
ring to  and  devising  tbe  other  as  his  "real 
property";  and  from  this  tact  the  condnslon 
is  sought  to  be  Inferred  Hat,  In  making  the 
legacy  payable  from  hli  "said  estate"  he  in- 
tended to  use  the  word  *^tate"  In  a  technical 
sense,  and  to  Include  both  his  personal  and 
real  property. 

The  will  was  evidently  not  written  by  a 
lawyer,  and  It  would  be  an  extreme  pre- 
sumption that  the  testator  was  aware  of  any 
technical  distinction  between  "property"  and 
"estate."  Both  words  are  In  familiar  and 
common  use,  and  hidifferently  applied  to 
eltho-  spedes  of  propaty  or  to  both.  The 
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mere  tue  of  the  word  ''estste,"  as  used  by  the 
testator  In  giving  the  legacy  to  Catherine  Mc- 
Fall,  Is  at  least  equivocal,  and  cannot  avail 
to  enlarge  the  fand  for  the  paymmt  of  the 
legacy,  and  make  It  also  a  charge  on  the  land 
If  the  personal  property  be  deficient. 

The  words  "said  estate,"  as  used  by  the 
testator,  are  more  naturally  referable  to  the 
personal  property  than  to  his  entire  estate, 
meaning  by  "estate"  both  species  of  property. 
The  use  of  the  word  "said,"  In  connection 
with  "estate,"  would  seem  to  make  It  refer 
directly  to  tbe  personal  property  upon  which 
the  testator.  In  the  preceding  part  of  bis  will, 
had  in  express  terms  charged  the  payment 
of  the  legacies.  The  legacy  Iff  made  payable 
from  his  "said  estate";  that  Is,  the  partlca- 
lar  estate  upon  which  he  had  already  and  ex- 
pressly charged  It  This  seems  by  far  the 
most  natural  construcflon  of  hts  language. 

The  expression  referred  to  is  the  only  one 
contained  in  the  will  which  gives  any  color 
to  the  construction  that  the  legacies  were  In- 
tended to  be  a  charge  upon  the  land.  It  very 
clearly  does  not  meet  the  requirement  of  the 
law  that,  to  sustain  tEe  charge,  the  IntentloD 
must  be  expressly  declared,  or  be  a  fair  and 
satisfactory  inference  from  the  language  and 
dispoeitloDB  of  the  will. 

The  case  at  bar  differs  widely  from  the 
cases  of  Crouch  t.  Davis'  Ex'r,  28  Orat.  02, 
and  Wood  V.  Sampsm's  Ex'r,  ^  Grat  84Ei, 
in  which  it  was  held  that  the  legacies  were 
charged  on  the  land.  The  conclusion  that 
they  were  so  charged  was  deduced  from  the 
fact  that,  in  the  wills  construed  In  those 
cases,  pecuniary  l^acles  alone  had  been  first 
given,  and  no  part  of  the  real  estate  been 
specifically  devised;  and  there  was  a  residu- 
ary clause  devising  and  bequeathing  the  resi- 
due of  the  real  and  personal  estate,  thus  blend- 
ing the  two  kinds  of  property  into  a  commca 
fund,  and  thereby  plainly  manlfestli^  a  pur- 
pose to  make  no  distinction  between  them. 
It  was  therefore  held  in  those  cases,  as  the 
well-establlsbed  doctrine  of  both  English  and 
American  courts,  th'at  inasmuch  as  pecuniary 
legacies  alone  were  given,  and  the  will  con- 
tained no  previous  devise  of  any  part  of  the 
real  estate,  the  residue  could  only  mean  what 
remained  after  satisfying  the  legacies. 

And  an  Intention  to  charge  the  real  estate 
Is  likewise  Inferred  where  a  testator  devises 
the  real  estate,  after  a  direction  tbst  debts  and 
legacies  be  first  paid,  or  previously  paid;  or 
devises  the  remainder  of  his  estate,  real  and 
personal,  after  payment  of  debts  and  legacies; 
or  the  devise  is  declared  to  be  made  after  they 
are  paid.  Lupton  v.  Lupton,  2  Johns.  Ch. 
614,  and  Lee  v.  Lee,  88  Va.  806,  14  S.  E.  534. 

But  the  case  before  us  Is  very  different 
Here  all  the  real  estate  was  specifically  de- 
vised, as  was  also  all  the  personal  property, 
it  is  true,  bequeathed;  but  the  latter  was  ex- 
pressly given  subject  to  the  legacies.  Here 
there  was  no  devise  by*  the  testator  of  the  re- 
mainder of  bis  estate,  real  and  personal,  after 
the  payment  of  debts  and  legacies;  nor,  after 


general  pecuniary  legacies,  and  no  ^>eclflc  de- 
vise of  any  portion  of  the  real  estate,  a  reatdn- 
ary  clause  blending  the  residue  of  the  real  and 
personal  estate  Into  a  common  fund;  no  direc- 
tion that  the  debts  and  lega<de8  be  first  at 
previously  paid;  nor  a  devise  dedared  to  be 
made  after  they  are  paid. 

It  was  contended  by  conasel  that  u  tbe 
legacies  were  expressly  made  a  charge  on  the 
personal  property,  and  It  was  consumed  In  the 
payment  of  debts,  Mrs.  McFall  is  entitled  to  be 
paid  her  legacy  out  of  the.  real  estate,  and  es- 
pecially to  the  extent  that  the  personal  prop- 
erty was  applied  to  the  relief  of  the  lien  on  tb& 
"McCne  H<nneBtead."  Tbe  answer  to  tliia  po- 
sition Is  that  tbe  will  not  having  charged  tbe 
real  estate  with  the  payment  of  the  debts,  nor 
made  any  other  provision  for  their  payment 
the  law  makes  tbe  personal  property  tbe  pri- 
mary fund  for  their  satisfaction;  and  if  the 
testator  was  mistaken  as  to  the  value  of  hts 
personal  property,  and  it  has  proved  inade- 
quate to  pay  both  debts  and  legacies,  tbe  lat- 
ter must  abate  to  the  extent  of  tbe  disap- 
pointment and  cannot  be  reimbursed  out  of 
the  land  for  the  loss.  A  legatee  has  no  right 
to  call  upon  the  devisee  to  contribute  to  the 
payment  of  the  legacy,  unless  tbe  real  estate 
be  charged  with  its  payment  not  even  where 
the  personal  property  has  been  applied  In  ex- 
oneration of  the  land  from  a  mortgage  debt  or 
vendor's  lien.  If  tbe  debt  was  contracted  and 
the  mortgage  or  Uen  on  the  land  was  created 
by  the  testator  himself.  Elliott  v.  Carter,  9 
Grat.  511;  Wythe  v.  Hennlker,  2  Myhie  A.  K. 
6aS;  Waring  v.  Ward.  7  Ves.  832;  Cumber- 
land v.  Codrlngton,  3  Johns.  Ch.  228;  2  Jarm. 
Wills  (Blgelow's  Ed.)  683;  2  Spence,  Eq.  Jnr. 
838;  2  Sug.  Vend.  680;  and  Adams,  Eq.  2S1 
and  note. 

It  was  finally  insisted  that,  even  If  tbe  l^a- 
cles  were  not  chargeable  on  the  land,  yet  as 
the  conrt  so  decided  by  the  decree  of  Uay  26. 
1887,  and  the  appellants  acquiesced  In  the  de- 
cision for  10  years,  it  is  now  too  late  to  ask. 
that  It  be  reheard  and  reversed.  It  Is  certain- 
ly not  clear  that  the  court  so  decided.  It  sim- 
ply held  that  C-atherlne  McFall.  If  alive  on 
May  1,  1890,  was  "entitled  out  of  the  estate 
of  Preston  Todd  to  the  sum  of  three  thousand 
dollars,  payable  in  annual  Installments  of  five 
hmidred  dollars  each,"  and  fixed  the  time  that 
Interest  should  run  on  the  Installments,  and  on 
the  annuity  of  $180.  Not  a  word  was  said  In 
the  decree  as  to  the  legacies  being  a  cba^ 
upon  or  payable  out  of  the  real  estate  In  the 
event  that  tbe  personal  property  was  exhaust- 
ed in  the  payment  of  debts,  or  proved  inade- 
quate to  satisfy  both  debte  and  legacies.  The 
flppellantB  assert  that  they  did  not  understand 
from  the  language  of  the  decree  that  the  conrt 
meant  to  decide  that  the  real  estate  was 
chargeable  with  the  legacies,  and  that  as  soon 
as  they  learned  that  the  decree  was  being 
given  that  constmctlon,  they  took  steps  to 
have  it  reheard  and  corrected  In  this  respect 
Tbe  decree  is  ambiguoas  and  of  doubtful 
meaning,  and  being  Interlocutoxy,  wltbont- 
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flaying  more.  It  cannot  be  IkU  that  tlie  appel- 
UdU  are  efltflvped  from  baving  It  rduaM, 
and  the  will  didy  coHtnied. 

The  coort  being  of  oplnlMi,  tor  the  reasons 
bereln  ^ven,  tbat  tHe  legacies  ave  not  a 
diarge  iqmn  the  land,  the  decree  of  On  dr^ 
cult  court  must  be  reversed,  and  the  cause  re- 
manded to  be  further  proceeded  In  accord- 
ingly. 


MEW  TORK  LIFB  INS.  00.  t.  DAVIS  et  al. 
(Supreme  Court  of  Appeals  of  Yliglnla.  Feb. 

8.  1899.) 

iRBtmiWCB— FrADO— INBURABLB  IhTCUUT. 

1.  Assured  applied  for  a  life  policy  for  the 
benefit  of  Mb  estate,  and  afterwards  aBsIgned 
it  to  his  employer,  who,  with  others,  bad  en- 
froaraged  him  to  take  It  oat.  There  was  no  ev- 
Idenve  of  an  agreement  to  assien  at  any  time 
prior  to  the  assignment,  thouf^h  the  assignee 
adranced  the  preminm.  Hdd  that,  though  the 
IM>li(7  be  void  as  against  the  assignee  by  rea- 
son of  his  procuring  the  death  of  assured,  it 
•was  not  shown  to  be  told  In  ita  IncepUon,  as 
against  the  estate. 

2.  The  assignee  of  a  life  policy,  hanng  no  hi- 
Burable  Interest  In  the  life  of  assured  oeyond 
the  premlnma  advanced,  can  recover  thereon 
only  the  premiums. 

Anieal  fHun  circuit  court,  Henry  eoimtr> 
Suit  by  one  Davla  against  the  New  YvA 
Life  Insurance  Company  and  others.  There 
was  a  decree  for  complainant,  and  the  com- 
pany appeals.  Affirmed. 

B.  W.  Saunders,  for  ^^>eUant  Wm.  U. 
Peyton,  Halraton  &  Gravely,  B.  B.  Munford, 
and  PeatroBs  &  Harris,  for  appellees. 

RIBI/Y.  J.  On  May  20,  1886,  a  policy  of 
Insurance  was  Issued  by  the  appellant  to  John 
W.  T.  Davis  upon  his  life  tor  91.000,  and  on 
June  30,  1886,  It  issued  to  him  another  policy 
upon  his  life  for  (3,000.  Both  policies  were 
taken  out  by  Davis  for  the  benefit  of  his 
estate,  and  were  both  assigned  by  him,  on 
June  27,  1886,  to  W.  W.  Lester,  who  bad 
advanced  for  him  the  premium  on  each  policy. 

On  February  24,  1886,  Davis  died  under  cir- 
cumstances Indicating  that  be  had  been  poi- 
soned, and  suspicion  pointed  to  Lester  as  the 
perpetrator  of  the  suspected  crime.  He  was 
arrested,  Indicted,  and  tried  in  the  county  court 
of  Henry  county,  but  acquitted. 

In  the  meantime,  the  father  of  Davis,  he 
being  the  distributee  of  the  deceased,  filed  his 
bill  to  enjoin  Lester  from  collecting,  and  the 
inaurance  company  from  paying,  to  him  the 
mon^  due  on  the  polldes,  and  to  compel  the 
payment  of  the  policies  to  the  administrator 
of  tbe  deceased  when  appointed,  except  so  far 
as  necessary  to  reimburse  Lester  for  the  pre- 
miums be  had  advanced.  Tbe  father  subse- 
quently qualified  as  the  administrator  of  his 
son,  and  the  suit  thereafter  proceeded  in  his 
name  as  such  fiduciary. 

The  company  resists  all  liability  on  the  pol- 
icies, upor  the  allured  ground  that  the  appli- 
cation for  the  insarance  waa  not  the  result  of 
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the  volition  of  Davis,  and  did  not  emanate 
from  hhn,  but  that  he  was  induced  by  Lester 
to  take  out  the  policies,  and  that  It  was  ohly 
at  the  Insbgatlon  and  by  the  persuasion  of 
Lester  that  he  did  so;  that  Lester,  at  the 
time  he  induced  Davia  to  effect  tbe  Insarance, 
had  formed  the  purpose  to  procure  fnnn  Da- 
vis an  assignment  of  the  policies,  and  then 
take  his  life,  tn  order  to  collect  the  policies; 
and  that,  when  the  policies  were  issued  to 
Davis,  Lester  did  procure  from  him  an  as- 
signment of  them  to  himself,  and  anbseqneatly 
murdered  him. 

It  was  conceded  tbat.  If  the  policies  were 
taken  out  by  Davis  in  good  faith  and  were 
valid  In  their  Indpleucy,  their  subsequent  as- 
signment to  Lesteri  although  procured  by  him 
with  a  view  to  the  murder  of  the  Insured  and 
the  collection  of  the  polldes,  would  not  pre- 
vent a  recovery  on  them  tat  the  estate  of  ttie 
deceased. 

Upon  the  company  rests  the  burden  of  mak- 
ing good  Its  defense  and  establishing  the  al- 
leged fraud.  This  it  undertook  to  do,  and  it 
may  be  conceded  that  a  number  of  facts  and 
drctmistances  were  shown  In  evidence  which 
tend  to  excite  suspicion  that  there  was  some 
foundation  for  the  accusation  of  the  company; 
but,  upon  a  full  and  careful  consideration  of 
an  tbe  evidence,  It  falls  Bb<nt  of  that  clear  and 
satisfactory  proof  required  to  establish  fraud. 
Fraud  may  be  proved  by  circumstances  as 
well  as  by  direct  evidence,  bnt  the  drcmn- 
[  stances,  as  In  the  case  of  direct  evidence,  must 
clearly  and  satisfactorily  establish  the  fraud. 
It  Is  not  assumed  on  doubtful  evidence  or 
circumstances  of  mere  suspicion.  It  must  be 
clearly  and  distinctly  proved.  The  law  never 
presumes  fraud,  bnt  the  presumption  Is  al- 
ways in  favor  of  Innocence  and  honesty.  Bkt- 
gleby  V.  Harvey,  »3  Va.  440.  25  S.  B.  225. 

An  effort  was  made  to  liken  this  case  to 
that  of  Insurance  Co.  v.  Armstrong,  117  U. 
S.  681,  6  Sup.  Ct.  877,  but  the  two  cases  are 
very  dissimilar  In  their  material  features. 

In  that  case  It  was  proved  that  tbe  appli- 
cation for  ^e  Insurance  was  Instigated  by 
Hunter,  and  the  policy  procured  wholly  for 
his  benefit.  It  appeared  In  evidence  that  on 
the  3d  or  4th  of  December,  1877,  Hunter 
made  Inquiry  at  the  office  of  the  company, 
In  Philadelphia,  as  to  the  rates  of  Insurance 
on  the  life  of  a  person  aged  about  40  or  41 
years,  upon  an  endowment  policy  of  20  years; 
stating  that  he  thought  of  insuring  for  his 
own  ben^t  the  life  of  a  person  In  the  sum  of 
$10,000.  After  some  conversation  on  the  sub- 
ject of  Insurance  generally,  he  left;  stating 
that  the  person  to  be  Insured  would  probably 
call  In  a  day  or  two.  On  the  5th  of  the 
month,  Armstrong  called,  and  Informed  the 
agent  that  be  came,  at  the  request  of  Hunter, 
to  make  appltcatkMO  for  a  life  Insurance.  He 
was  thereupon  examined,  and.  after  answer- 
ing the  questions  usually  propounded  to  ap- 
plicants, he  signed  a  formal  application.  Ieav< 
log  blank,  however,  the  place  for  the  amount 
of  the  Insurance  desired  and  for  the  answer 
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to  tbe  qnestlon  reqtectlng  Uie  manner  of 
paying  the  premlams.  He  at  Hie  same  time 
executed  an  assignment  of  tbe  policy,  leaving 
blanks  tor  its  date  and  that  of  the  poltcj  and 
for  the  name  and  residence  of  the  assignee. 
This  waa  his  entire  connection  with  the  trans- 
action. In  the  afternoon  of  the  same  day, 
or  on  the  following  morning.  Hunter  Inform- 
ed tbe  ofQce  that  the  amount  of  tbe  insor- 
ance  deshred  was  910,000,  and  that  It  would 
be  more  convenient  for  blm  to  pay  tbe  pre- 
miums quarterly.  The  blanks  left  by  Arm- 
strong in  the  application  were  thereupon  fill- 
ed, and  tbe  application  forwarded  to  the  home 
oflSce  of  tbe  company  in  New  ¥ork.  Before 
the  receipt  of  the  policy  at  the  office  In  Pbll- 
adelpbla.  Hunter  called  and  paid  tbe  pre- 
mium, and  stated  that  his  lawyer  would  call 
fM  tbe  pdicy.  Some  days  thereafter  his 
lawyer  received  tbe  policy  and  the  assignment, 
and  they  were  subsequently  delivered  to 
Hunter.  Within  six  weeks  thereaftw  Arm- 
strong was  attacked  at  night,  and  died  from 
the  wounds  he  received.  Suspicion  fell  up- 
on Hunter  as  the  perpetrator  or  instigator  of 
the  attack.  He  was  accordingly  arrested  and 
tried  for  the  murder  ot  Armstrong,  convict' 
ed,  and  sentenced  to  be  hanged,  and  the  wn- 
tence  executed. 

In  the  case  at  bar.  tbe  api^lcatlon  for  the 
Insurance  was  made  by  Davis,  and  not  by 
Lester.  It  was  applied  for  by  Davis,  for  tbe 
benefit  of  his  estate,  and  not  for  the  benefit 
of  Lester.  There  is  no  evidence  of  any 
agreement  at  tbe  time  the  Insnrance  was  ap- 
plied for.  or  at  any  other  time  prior  to  tbe 
assignment,  that  Davis  was  to  assign  the  pol- 
icies to  Lester.  It  Is  true  that  he  was  en- 
couraged by  Lester  to  take  oat  tbe  policies, 
bat  he  was  also  encouraged  by  the  other 
persons  present,— at  least  when  the  first  poli- 
cy was  applied  for.  The  policies  were  issued 
by  the  company,  and  delivered  to  Davis  as 
their  owner;  and  he  afterwards  assigned 
them  to  Lester,  In  whose  employment  he  was, 
and  who  bad  promisee!  to  see  the  first  pre- 
miums on  the  policies  paid,  and  did  pay  them 
before  the  assignment 

In  Insurance  Co.  v.  Armstrong,  supra,  It 
was  stated  by  the  court  that,  "the  assignment 
conveying  to  Hunter  the  whole  Interest  of 
the  assured,  his  representatives  alone  would 
have  a  valid  claim  uuder  It,  If  the  policy  were 
not  void  in  its  inception";  but  raster,  even 
If  he  honestly  acquired  the  asslgoment  of  the 
policies  <»i  the  life  of  Davis,  the  policies  not 
being  proved  to  be  void  In  their  Inception, 
would  have  tmly  had  a  claim  under  them  toir 
tbe  amount  necessary  to  reimburse  him  for 
tbe  premiums  he  had  paid.  However  valid 
the  transaction,  this  was  all  that  be  could  re- 
cover, in  any  event,  and  tbe  residue  of  the 
proceeds  of  •the  policies  belong  to  the  estate 
of  tbe  Insured.  Roller  v.  Moore's  Adm'r,  80 
Va.  612,  10  S.  m  241.  and  Long  v.  Britannia 
Ckk,  94  Va.  S04.  27  S.  E.  499. 

Tbe  court,  by  its  decree,  forfeited  to  the 
company  an  amount  equal  to  the  premiums 


paid  by  Lester,  and  only  decreed  tbe  residue 
of  tbe  policies  to  be  paid  to  the  estate  of  tbe 
insured.  The  evidence  does  not  Justify,  nor 
public  poUcy  require,  a  decree  more  favora- 
ble to  the  appellant 
The  decree  must  be  affirmed. 

OABDWEU,  JT^  abeent 


TATB  V.  BANK  OF  THE  STATK  OF  NKW 
YORK. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  9^  18B9.) 

APPSAI^OBnOTKHCS  — HlRHUSS  EaBOK— JoikO- 
HBKT— DiSMIBBUr— RnSAXlT— KOTBB—  IMUOKSB- 
HBITT— EXTBRSIOK  OW  TlHB  OT  FaTMKNT — At<- 
TIBATIONB. 

1.  A  judgment  will  not  be  reversed  because 
the  court  permitted  a  second  examination  of  a 
witness  who  had  coosolted  with  defendant  in 
error  after  the  first  examination,  where  plain- 
tiff in  error  does  not  show  that  he  waa  prej- 
udiced. 

2.  After  a  holder  of  a  note  had  delivered  it 
to  a  bank  as  collateral  security  for  a  debt,  he 
gave  plaintiff  an  order  entitling  him  to  the  note 
when  the  debt  was  paid.  Pending  an  action  by 
the  bank  on  the  note,  said  debt  was  paid,  aad 
the  action  was  dismissed,  and  the  note  waa 
snbsequently  delivered  to  plaintiff,  pursuant  to 
said  order.  HM,  that  the  dismissal  was  not  a 
retraxit  precluding  plaintiff,  who  was  not  a 

frarty,  from  subsegaeotly  recovering  from  an 
ndorser  who  was  a  party,  and  acquiesced  in 
the  dismigsaL 

S.  Nor  did  the  dismissal  discharge  the  In- 
dorser  because  it  extended  time  to  the  maker. 

4.  An  objection  that  a  note  sued  on,  written 
on  a  printed  form,  and  having  the  printed  name 
of  the  bank  at  which  it  was  payable  erased, 
and  another  name  written  In  ink  instead,  ap- 
pears to  have  t>een  materially  altered,  is  with- 
out merit,  where  no  issue  as  to  the  genoineness 
of  the  note  was  made  at  the  trial. 

Error  to  corporation  court  of  Lyndiboi^ 
city. 

Action  oa  a  note  by  tbe  Bank  of  tbe  State  of 
New  York  against  B.  E.  Hughes,  J.  D.  Tate, 
and  others.  Judgment  for  plaintiff,  and  de- 
fendant Tate  brings  error.  Affirmed. 

Gaskie  &  Coleman,  for  plaintiff  In  «ror. 
Blackford,  Horsl^  ft  Blacfcfofd,  fbr  defend- 

ant  In  error. 

CARDWELL,  3.  September  14,  1896.  R. 
B.  Hughea  made  his  two  notes  to  the  order  of 
J.  Emory  Hugbee,— <me  for  |1,400,  and  the 
other  for  fl,450,— payable  four  months  after 
their  date  at  tbe  Traders'  Bank  of  Lyncbbaif;, 
Va.;  and  both  notes  were  Indorsed  by  J. 
Emory  Hughes  and  J.  D.  Tate  tor  the  accom- 
modation of  the  mater,  and  dlioounted  nt  the 
said  bank. 

Before  maturity,  tbe  notes  were  also  In- 
dorsed by  the  Traders'  Bank  of  Lynchburg, 
and  turned  over  to  the  Third  National  Bank 
of  New  York,  as  collateral  security,  with  otb«- . 
notes,  for  a  loan  by  the  last-named  bank  to  tbe 
Traders*  Bank  of  Lynchburg. 

In  December,  1896,  the  Traders'  Bank  of 
Lyn(Abn^  gave  an  0T6er  to  the  Bank  of  the 
Stote  of  New  Ywk  i^on  the  Third  National 
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Bask  of  New  Yoik  flir  the  coDateral  held,  to- 
chiding  the  two  notes  In  qvestkm,  to  be  de- 
IlTered  after  the  ThM  National  Bank  waa 
paid  the  Indebtedness  due  It  fttnn  the  Trad- 
CTB*  Bank  of  Lynchbarg.  Both  of  the  coUat- 
eral  notes,  aggtegatliv  92^850,  haung  been 
protested,  and  there  being  a  balance  ot  about 
$2,200  due  on  the  note  of  Ihe  TraderaT  Bank 
of  Lynchburg  to  tbe  Tlilrd  National  Bank  of 
New  York,  for  which  these  notes  were  held 
as  collateral,  the  Third  National  Baidc  brou^t 
its  action  iif  notice  and  motion  under  tbe 
atatnte,  at  the  Uarch  term,  1897,  of  the  cor- 
poratltm  eonrt  ot  the  city  of  Lynchburg, 
against  tbe  maker  and  Indorsera  of  the  two 
notes,  instead  of  upon  tbe  note  of  the  Tradofs^ 
Bank  of  Lyncbbuig,  for  which  the  two  notes 
were  held  as  coUataraL 

The  Traders'  Bank  Lyndibnrg  having 
paid  $2,160  In  cash  on  Its  note  held  by  the 
Third  National  Bank  (not  m  the  two  notes  In 
suit),  and  the  Third  National  Bank  hsTlng  ooi' 
lected.  through  Its  connsel,  between  flfiO  and 
fSOO  on  another  note  also  held  1^  It  as  ooUst- 
eral  for  the  note  ot  tbe  Traders'  Bsnk  of 
Lynchburg,  this  overpaid  the  balance  due  the 
Third  National  Bank  on  the  note  ttf  the  Trad, 
en'  Bank  of  Lynchburg,  and  costs  of  salt  and 
collection.  Tbe  costs  not  being  paid  before 
the  conrt  adJotDmed  Its  March  term.  1897,  the 
nilt  was  dismissed,  with  a  Judgment  against 
tbe  defendants  for  costs,  tbe  foUowlng  order 
being  entered  in  flie  case: 

"On  motion  of  tbe  plaintiff  It  Is  ordered  that 
tbls  motion  be  dismissed,  and  the  plalntifC  re- 
cover a  gainst  the  defendants  tbe  costs  about 
Its  mothm  In  this  b«half  expended." 

The  two  notes  upon  which  the  salt  dis- 
missed was  brotv;ht  were  then  tonud  over  to 
the  Third  National  Bank,  to  be  delivered  by 
it  to  ^Q>e  Bank  of  the  State  of  New  York,  in 
pursnance  of  tb»  order  of  tbe  Traders'  Bank 
of  Lynchburg  In  December,  1896,  and  in  ac- 
cordance with  an  agreemnt  between  the  par- 
ties Interested  to  tbe  effect  that,  when  the 
Third  National  Bank  was  paid  the  original 
debt  it  held  agahist  tiie  Traders*  Bank  of 
Lynehbui^,  the  suit  was  to  be  dismlsBed,  and 
the  two  notes  in  question  turned  over  to  tbe 
Bank  of  the  State  of  New  York. 

Tbit  having  been  done,  and  tiie  two  notes 
not  having  been  paid,  the  Bank  of  the  State 
of  New  Ymrk  brought  Its  action  to  the  June 
term,  1807,  of  tbe  corporation  court  of  Lynch- 
burg Ml  each  of  the  notes,  by  notice  and  mo- 
tion under  the  statute,  against  B.  B.  Hughes, 
as  the  maker,  and  J.  D.  Tate  and  the  Traders' 
Bank  of  Lyndibmft  as  Indorsns.  of  the 
notes,  which  motions  were  heard  together  as 
to  the  defendant  Tate,  he  alone  niaklng  de- 
fense thereto;  and.  both  parties  agreeing,  all 
matters  of  law  and  fact  Involved  in  the  mo- 
tions were  submitted  to  and  determhied  lay 
the  court  without  a  Jury,  resulting  In  a  Judg- 
ment against  the  defendant  Tate  for  the 
amount  of  the  two  notes,  with  Interest  and 
costs,  to  which  Judgment  a  writ  of  error  was 
awaided  by  this  courL 


Tbe  first  exception  taken  by  the  defendant 
Is  to  the  refuRSl  of  the  court  bek>w  to  sustain 
the  objection  of  the  defendant  to  die  Introdac- 
tloD  and  fnrther  examination  ot  a  witness,  J, 
G.  Haythe,  after  he  had  hem  ^«in^fin>ii,  cross- 
examtned,  and  told  to  stand  aside,  and  after 
he  had  held  a  whiqtered  conversation  or  ctm- 
snltatioo  wHh  plaintifTs  counsel. 

The  practice  here  com[dalned  of  Is  not  with- 
out ol^lect,  and  should  not  be  encour^ed; 
but  as  was  said  by  this  court  In  the  case  of 
Burke  V.  Shaver,  92  Ta.  362,  2S  S.  B.  749. 
citing  Brooks  v.  WUcox.  11  Orat  411,  and 
Fant  V.  UlUer,  IT  Qrat.  187,  tiie  subject  of  tbe 
eKamiuaticm  of  witnesses  lies  chleaOy  In  tbe 
discretion  of  the  conrt  In  whl<^  the  case  Is 
tried,  and  ite  exercise  Is  raz^,  If  ever,  to  be 
oontrolled  by  an  appellate  court  Unleas  It  Is 
pa^bly  Improper  to  grant  leave  tor  the  sec- 
ond examination  of  a  witness,  an  ajvellate 
court  wHI  not  for  this  cause  reverse  the  decree 
or  Judgment,  at  the  trial  court  ought  to  pos- 
sess much  latitude  ot  discretion  In  the  ded- 
slon  of  sucb  questions. 

That  tbe  pbilntifl  In  error  was  prejudiced 
by  the  recall  of  tbe  witness  Haythe  Is  not 
idade  to  appear,  and  thoefore  we  cannot  hold 
that  It  was  palpably  Improper  for  the  court 
below  to  onrrnle  tbe  objection  to  tbe  seemnd 
examination  of  the  witness. 

The  next  (intention  of  the  plalntltf  In  orror, 
arising  under  his  second  Ull  of  exceptions  to 
tbe  ruling  of  the  court  below,  la  that  the  pro- 
ceedings and  Judgment  In  the  suit  of  the  Third 
Nati(mal  Bank  of  New  York  i^ainst  the  plaln- 
tur  In  error  and  otiiers,  dismissed  at  the  March 
term.  1807,  of  tbe  corporation  court  of  the  city 
of  X^nchburg,  afforded  an  absolute  and  con- 
clusive bsr  to  any  further  recovery  against 
him  upon  the  notes  then  la  suit— First,  be- 
cause the  order  dismisting  that  suit  was  a 
retraxit  by  the  plalntifT,  or  it  was  a  final  and 
complete  adjudication  by  tbe  court  of  the  matr 
ter  In  controversy,  vis.  the  two  notes,  the 
subject  of  tbls  suit,  and  tbst  hi  either  case 
the  cause  of  action  Is  forever  extlnguUhed; 
and,  further,  tbat  plaintiff  In  error  was  dis- 
charged from  liability  vpoa  the  two  notes  In 
question,  because  the  object  and  effect  ot  the 
arrangement  entered  Into  and  carried  out  by 
and  between  the  ^alntlff  In  tbe  fint  suit 
(Third  National  Bank  of  New  York)  and  the 
Traden'  Bank  of  Lynchburg  and  B.  B. 
Hu^ies  (the  maker  of  the  notes)  was  to  ex- 
tend time  to  the  maker,  whereby  plaintiff  In 
error  was  discharged  from  further  liability  as 
indorser  of  tiie  notes. 

Was  the  order  dismissing  tbe  flrat  spit  a 
retraxit,  or  a  final  and  complete  adjudication 
by  the  oourt  of  the  matter  in  controversy? 

The  order  dlsmlsalng  the  first  suit  was  not 
a  retraxit;  and  as  we  shall  presently  see, 
when  we  come  to  consider  the  evidence  ia  this 
case,  It  was  not  so  Intended,  but  the  dismissal 
was  by  agreement,  to  which  defendant  In  er- 
ror (Bank  of  the  State  (tf  New  YoA)  was  not  a 
party,  between  the  plaintiff.  Third  National 
Bank,  and  tbe  defendant  the  Traders'  Bank  ot 
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Lynchbat^C,  known  to  and  acQotesced  In  -by 
plaintiff  in  error. 

If  the  Third  National  Bank  could  have 
maintained  Its  suit  after  it  had  been  fully 
paid  the  balance  of  Its  debt,  to  secure  which 
it  held  the  two  notes  then  in  suit,  It  could 
only  hare  been  maintained  for  the  benefit  of 
the  party  who  was  entitled  to  the  collateral 
notes  after  it  (the  Tbtrd  National  Bank)  had 
been  paid,  via.  defendant  In  error,  the  Bank 
of  the  State  of  New  YaA. 

Defoidant  In  error  was  not  a  party  to  the 
flnrt  salt,  had  no  notice  or  knowledge  of  Its 
pendcsicy;  and  for  the  Third  National  Bank 
and  the  defendants  to  its  suit  to  have  dla* 
missed  flie  suit  so  as  to  preclude  the  Bank 
of  Uie  State  of  New  Tork,  defendant  In  er- 
ror, would  have  been  in  fraud  of  the  rights  of 
tlie  latter. 

"A  nominal  pUlntlft,  soing  for  the  benefit 
of  his  assignee,  cannot,  toy  dismissal  of  the 
suit  under  a  coUnslve  agreement  with  the  de- 
fendant, (create  a  Talld  bar  against  any  subse- 
quent suit  for  the  same  cause  of  action."  7 
Sob.  New  Prac.  pp.  906,  9M;  Wel^  v.  Han- 
4eville,  1  Wheat.  283. 

In  order  that  a  judgment  may  ctmstltnte'a 
bar  to  another  snit,  it  muat  be  rendered  in  a 
proceeding  between  the  same  parties  or  their 
priTtes,  and  the  point  of  controTwsy  must  be 
the  same  In  both  cases,  and  mbst  be  deter- 
mined on  Its  merits.  If  the  first  salt  was  dlf- 
mlased  for  defect  of  pleadings  or  parties,  or  a 
misconception  of  form  of  proceedings,  or  want 
of  Jorlsdlctlon,  or  was  disposed  of  on  any 
ground  which  did  not  go  to  the  merits  of  the 
action,  the  Judgment  rendered  will  prove  no 
bar  to  another  salt  Hughes  r.  U.  8.,  1  Wall. 
287. 

In  the  case  before  us,  defendant  In  error 
does  not  hold  the  notes  in  suit  through  the 
Third  National  Bank,  plaintiff  in  the  first  mlt, 
and  therefore  Is  not  a  privy.  It  holds  throi^h 
the  Traders'  Bank  of  Lynchburg  and  the  prior 
Indorsers  of  the  notes. 

In  the  case  of  Coffman  t.  Russell,  4  Hnnf. 
207,  it  was  held  that  a  dismissal  of  a  salt  by 
the  idalntlff*s  wder  Is  no  bar  to  hia  bringing 
another  salt  for  the  same  cause  of  action,  even 
though  there  was  a  Judgment  by  the  coart  for 
tlie  defendant  against  the  plaintiff  for  costs. 

In  Hose  T.  Bank,  27  Qrat,  2S7,  the  court 
held  that  a  dismissal  of  a  case  or  a  dlscontbin- 
ance  Is  not  a  retraxit,  saying:  "But,  clearly, 
tiie  <«der  in  question  was  not  a  retraxit,  aa 
that  can  only  be  entered  by  the  plalnUff  In 
open  court,"  and,  In  dealing  with  Oie  question 
■of  dlBcontlnnance,  says:  "The  Judgment  In 
the  same  case  Is  no  more  than  an  agreement 
not  to  proceed  further  In  ttat  salt  against  the 
partlcnlar  defoidant.  Sodi  Judgment  Is  not 
Ji  bar  to  any  fatnre  action  against  tiie  same 
parties.** 

A  retraxit  is  an  open  and  rcdontary  rennn- 
«latlon  the  plaintiff  In  open  oourt  of  his 
suit,  and  the  cause  thereof.  The  osoal  and 
pnver  order,  where  there  ts  a  retraxit,  Is  as 
fsllowa:  "ThIa  day  came  the  plalntUC  in  btM 


proper  person,  and  here.  In  open  court,  ac- 
knowledges that  he  cannot  support  his  action, 
and  Tolantarily  withdraws  the  same,  and  re- 
nounces the  cause  thereof;  ^h&nlote,  on  mo- 
tion of  the  defendant  by  his  attorney,  it  la 
considered  by  the  court  Qiat  the  plaintiff  talce 
nothing  by  his  bill,  bat  for  his  false  damor 
be  In  mercy,  etc.,  and  that  the  defendant  go 
thereof  without  day,  and  recover  against  the 
plaintiff  his  costs  by  him  alwut  bis  defuus 
eipended."   Bob.  Forms,  p.  96. 

"It  differs  from  a  nonsuit,"  says  the  court 
in  Hoover  r.  Mitchell.  2S  Grat  390.  391,  "In 
that  the  one  [the  latter]  la  negative,  and  the 
other  [the  former]  Is  positive." 

But,  sordy,  It  cannot  be  said  that  a  dis- 
missal of  a  stdt  a  plaintiff  who  no  loiter 
has  a  right  to  a  Jud^nnent  ujfoa  the  cauae  of 
action  sued  on.  bnt  this  rl^t  la  tben  In  an- 
other, who  is  not  a  party  to  the  salt  or  a  privy 
of  the  plaintiff,  is  a  retraxit,  wherein  ttie  par^ 
ty  having  the  right  to  the  snhject-matter  of 
the  suit  Is  abscrtutely  and  forever  barred  fhnn 
bringing  another  action  thereon. 

It  Is  w^  said  1^  counsel  for  defendant  in 
error,  If  the  Judgment  on  the  motion  of  Ok 
Third  National  Bank  ^rst  solQ  predndes  any 
further  recovery  on  these  notes,  tben  these 
notes,  which  woe  doe,  beyond  question^  to 
the  Traders'  Bank  of  Lyndibarg,  Xrj  its  viae 
president  director,  and  member  of  its  finance 
amimittee,  B.  BL  Hughes,  its  connad,  J.  Bror 
ory  Hughes  and  J.  D.  I^te,  Its  dlrectora  and 
members  of  Hs  finance  committee,  wonid  be 
extinguished  withoat  paymnt  to  the  Tradeta' 
Bank  of  lo^ndbborg  or  tta  assignee. 

Mudb  that  haa  been  said  goes  to  anawa  ttie 
contoitkin  of  plaintiff  is  eaat  tiiat  be  was 
dlsdiarged  from  farilm  UabUity  npcm  tlie 
notes  in  suit  bccanse  tbe  agreement  bj  which 
the  first  snit  was  dismissed  had  tbe  ^tect  to 
extend  time  to  the  maker  of  the  notes,  vrblcb 
ctmtentlon  Is  upon  the  groond  ttiat  a  Jndg- 
ment  at  that  time  would  have  been  good 
against  tiie  maker  of  the  notes,  whereliy  the 
Indorsers  of  tbe  notes  woold  have  been  pro- 
tected. 

As  we  haTe  aeoi,  when  ttie  first  suit  was 
dismissed,  the  pbdntlff,  the  Third  Nattonal 
Bank,  had  been  paid  the  debt  dne  it,  to  ae- 
core  which  the  notoB  in  anlt  were  held.  In 
a  court  of  law  a  deCendant  cannot  be  chan- 
ged to  a  plaintiff,  and  the  Trnders"  Bonk  of 
Lynchburg,  tbe  last  Indorser  on  the  notes, 
ooidd  not  be  made  a  plaintiff.  The  Bank  of 
the  State  of  New  Tork  conld  not  bave  been 
substituted  as  lAilntifl  even  if  It  bad  been 
notified  of  tbe  sitnstion.  ^lereAwe  tbeiq 
could  not  haTO  been  a  Jodgment  upon  the 
notes  when  the  first  suit  waa  dismissed. 
Mweorer,  It  is  abnnd&ntiy  shown  that  the 
court  below  was  Justified  In  taking  the  view 
that  as  plaintiff  hi  error  was  anxtona  to  aT<rtd 
a  Judgment  against  himsdf  and  the  Trmders^ 
Bank  of  I^chbui^  in  whldi  he  waa  a  di- 
rector and  member  of  the  finance  committee, 
all  that  was  done  or  agreed  on,  resulting  hi 
a  dismissal  of  tbe  sul^  was  wltti  his  knowlr 
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■edge  and  acqnlesceDCe.  Here,  tiien,  wae  a 
anlt  to  irtUcb  all  tbe  parties  to  tiie  notei  were 
partteB  defradant;  and,  In  open  court,  tbe 
mlt  me  dUemUsed  by  the  plaintiff,  who  had 
no  fortlier  Interest,  and  vltta  the  approval 
of  tbe  maker  and  Indoraen  of  the  notes  sned 
on.  Unda  socb  clrcnmatances,  the  dismissal 
<rf  the  mlt  conld  not  be  regarded  as  a  retraxit 
or  an  adjudication  by  me  court  of  tbe  matter 
Jn  controTeray;  nor  would  It  for  one  moment 
be  regarded  as  a  discharge  of  the  Indorsers 
because  the  dismissal  extended  time  to  the 
maker  of  the  notes. 

We  bave  not  deemed  It  necessary  to  dla- 
cnss  tike  qoestlon  whether  or  not  a  dismissal 
<a  a  sidt  upon  a  proteated  note  wfSl  coma- 
tute  a  bar  to  any  future  action  against  the 
Indorser  because  tbe  dismissal  opemtea  to  ez- 
teoA  time  to  the  maker.  If  anch  be  the  law, 
aa  to  wblcb  we  need  not  express  an  opinion, 
it  bad  no  application  to  tbe  case  at  bar,  and 
to  no  ease  In  which  tiie  dismissal  was  by  a 
plaintiff  haTing  no  fnrtber  Interest  in  tbe 
snlt,  with  tbe  approral  of  tbe  Indorsers  of  the 
note  sued  on. 

Upon  tile  evidence  In  this  eaae,  Tiewed  from 
any  standpoint,  but  certainly  when  viewed, 
as  we  must  open  tiiis  writ  of  error,  aa  upon 
a  demurrer  to  evldoice,  it  clearly  appears 
that  tbe  dlamlaaal  of  the  suit  of  tbe  Third 
National  Bank  was  wtth  tlie  understanding 
that  tbe  notea  sued  aa  were  to  be  deUrered 
to  tbe  defendant  in  error;  that  thia  under- 
standing was  concurred  In  by  tbe  plaintiff 
In  error;  and  tlut  he  reoofcnlzed  that  sncb 
was  tiie  agreement  and  understanding  after 
the  notes  lud  been  turned  over  to  deftad- 
ant  in  error. 

TbK  evidence  shows  that  plaintiff  In  enw 
was  present  when  tiie  represnitatiTe  of  the 
Third  National  Bank  of  New  York  tnmed  tbe 
notea  over  to  counsel  to  get  Judgment  there- 
on if  they  were  not  paid,  and  then  aald  tiiat 
lie  did  not  want  a  Judgment  to  go  againat 
him,  and  that  tiie  matter  would  be  settled  be- 
fore tbe  court  adjourned;  ISiat  be  several 
times  came  to  the  office  of  the  counsel  for 
the  pblntiff  In  the  first  suit,  to  see  what  was 
being  done  about  the  matter,  and  was  In- 
formed of  tbe  situation;  that  bi  fact,  plain- 
tiff In  emw  was  fully  advised  of  everything 
being  done,  and  of  the  rights  of  defendant 
In  error  to  tbe  notes  when  the  Third  National 
Bank  was  paid  the  debt  for  which  the  notes 
were  held  aa  collateral,  and  Its  suit  dismissed; 
and  that  be  made  Inquiry  from  time  to  time, 
during  the  court,  as  to  how  the  Trader^ 
Bank  was  getting  on  payhig  the  Third  Na^ 
tiMial  Bank.  He  testifies  In  his  own  belialt 
that  he  thought  B.  E.  Hughes,  the  mak«-  of 
tbe  notes,  was  paying  them  to  the  Third  Na- 
tional Bank,  and  that  tbe  notes  had  been 
paid  off,  until  he  was  hiformed  by  letter  from 
counsd  for  defendant  In  error  that  they  held 
the  notes  for  collection;  but  on  cross-exam- 
ination be  admita  that  be  liad  always  said 
to  counsel  for  defendant  In  error  that  be 
would  pay  these  notes,  and  that  tbe  suit  had 


been  ddayed  during  tiie  torn  of  the  conrt  at 
which  tbe  trial  waa  liad,  in  wder  for  lilm  to 
make  his  arnuvconente  to  do  so. 

Hie  point  made  by  plaintiff  in  error  tliat 
there  appears  to  have  been  a  material  altera- 
tion in  each  of  tiie  notes  In  qnestion,  ht  that 
tiie  notes  are  written  oo  printed  forms  for 
notes  payable  at  the  National  BsKiluuve  Bank, 
while  It  appears  that  the  printed  words  "Na- 
tional Exchange"  have  been  erased  In  each 
note,  and  the  word  'Traders* "  written  In  Ink 
in  Ilea  of  tbe  words  ao  erased,  Is  without 
merit. 

There  was  no  Issue  made  as  to  the  genuine- 
ness of  tbe  notes  before  or  at  the -trial,  al- 
though plaintiff  In  emw  had  seen  tin  notsa 
wbm  placed  In  the  hands  of  counsd  tor  suit 
In  the  Sxst  Instance,  and,  besides,  adralto 
that  he  had  always  s^  to  counsel  for  de- 
fendant in  error  that  be  would  pay  the  notes, 
and  tiiat  a  trial  of  tbe  case  was  delayed  in 
order  to  give  blm  time  to  arrange  to  do  so. 

We  ate  of  optalon  that  ttiere  is  no  error  in 
the  Judgment  complained  ot,  and  therefore  It 
Is  affirmed. 

BUCHANAN,  J.,  absent 


BOARD  OP  SUPRS  OF  MONTQOMBRT 

COUNTY  T.  TALLANT. 
(Supreme  Court  of  Appeals  of  Virginia.  Feb. 
2.  1899.) 

Taxatiok—Liosksbs—Hbrohakts— Capital— CoH- 
STiTuTioNAL  Law. 

1.  Under  Acta  1889-90,  p.  197,  H  27,  28, 
providing  for  a  license  tax  on  merchants,  based 
on  the  amount  of  their  parcbasee,  which  tax 
shall  be  in  lieu  of  all  state  taxes  on  their  capi- 
tel,  tbe  county  supervisors  cannot  assess  a  mer- 
chant's capital  for  texatlon,  notwithstanding 
section  8,  d.  4,  requires  the  commissioner  to 
ascertain  from  each  person  in  his  district  tbe 
amount  of  his  capital  in  any  employment  not 
otherwise  texed. 

2.  Conceding  that  nnder  Const,  art  10,  |  1, 
requiring  taxes  to  be  equal  and  nnlform,  the 
legislature  cannot  exempt  a  merchant's  capital 
from  taxation,  nor  deprive  a  connty  of  its  pow- 
er to  assess  the  same,  a  county  can  tax  a  mer- 
chant's cspital  only  in  the  mode  prescribed  by 
the  leglslatare,  and  hence  not  at  all  where  no 
mode  is  prescribed. 

Riely  and  Buchanan,  JJ.,  diSBating. 

Appeal  from  circuit  court,  Montgomery 

coun^. 

Suit  betwe^  W.  F.  Tallant  and  tiie  board 
of  supervisors  of  Montgomery  connty.  There 
was  a  decree  for  tin  CKmer,  and  Ibe  latter 
i^^ieala.  Affirmed. 

T.  L.  Moore  and  J.  0.  Wysor,  for  appellant 
Fblegar  ft  Johnson,  for  appellee. 

HARBISON,  J.  Tbe  questitm  presented  by 
thia  record  Is  as  to  tlie  power  of  tiie  board  of 
BuperviawB  of  Montgmnery  county  to  assess 
tot  taxation,  for  connty.  sebool,  and  district 
purposes,  the  capital  employed  by  a  mer- 
chant ht  his  mercantile  buslnera. 

It  ia  conceded  that  for  connty  purposes  tbe 
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snperriBon  can  only  levy  taxes  upon  sncb 
proiiert7  aa  is  assessed  witb  state  taxes  with- 
in tbe  county;  tbat  they  cannot  took  beyond 
the  subjects  of  taxatlMi  provided  by  the  leg- 
islature, as  It  Is  the  prorlnoe  of  that  body 
alone  to  provide  when,  how,  and  tor  what 
purposes  a  tax  shall  be  laid,  and  to  provide 
the  subjecte  ot  taxation. 

The  real' question,  then,  to  be  determined. 
Is,  does  the  state  assess  wllh  taxes  the  cai^- 
tal  anployed  by  a  merchaut  In  his  business? 
The  act  providing  for  the  assessment  of 
taxes  (Acts  ISSa-OO,  p.  197.  i  27)  says:  "Ev- 
ery merchant  shall  pay  a  Ucoise  tax  fw  the 
privilege  at  transacting  business  In  this  state 
to  he  graduated  by  the  amount  of  purchases 
made  by  him  during  the  period  t<a  which  hto 
license  Is  granted."  Section  28  says:  "For 
eveey  license  to  a  merchant  or  mercantile 
firm  the  amount  to  be  paid  shall  be  gradu- 
ated as  follows:  •  •  and  then  pro- 
rides  that  "the  sums  Imposed  under  and  by 
virtue  of  this  section  shall  be  in  Itou  of  aU 
taxes,  for  state  purposes,  on  tbe  capital  ac- 
tually employed  by  said  merchant  or  mercan- 
tile firm  In  said  business,"  and  farther  pro- 
vides that  "the  sunu  required  by  this  section 
to  be  paid,  when  the  license  Is  taken  out, 
shaU  be  collected  in  the  same  manner  that 
the  amounts  required  to  be  paid  for  other  li- 
censes are  o^ected." 

It  seems  perfectly  clear  tonn  the  language 
quoted  that  the  legislature  has  not  only  failed 
to  declare  that  the  capital  employed  by  mer- 
chants  in  their  bu^ness  shall  be  assessed  for 
taxation,  but  has  expressly  said  that  It  shall 
not  be  so  assessed,  by  declaring  that  tbe  li- 
cense required  "shaU  be  In  lieu  of  all  taxes 
for  state  purposes,  on  the  capital  actually 
employed  by  said  merchant  or  mercantile 
firm  In  ssid  business.'*  And.  to  further  make 
plain  the  l^;l8latlve  Intent,  the  same  section 
provides  what  the  word  "ca^W  Mtall  hi- 
dnd^  and  says,  "AH  other  property  held  by 
such  merchant  or  firm  shaU  be  listed  and  tax- 
ed as  othw  property,"  again  excluding  the 
Idea  tbat  the  capital  employed  by  the  mer- 
chant should  be  assessed  for  taxation. 

Prior  to  1SII4  the  aytltal  employed  by  mer- 
chants to  th^  business  was  assessed  tor 
taxation,  but  In  that  yov  an  act  was  passed 
containing  the  same  provisions  found  In  the 
present  act,— providing  tor  a  lleois^  Instead 
of  an  assessment  of  the  capital  for  taxation. 
This  act  was  assailed  by  the  merchante  as  un- 
cautitutlonal,  and  the  question  was  Iwoi^t 
to  this  court  where  the  law  was  sustained 
upon  the  ground  that  It  was  a  license  tax 
upon  tbe  business  of  the  merchant,  and  tbat 
the  legislature  had  the  powo^  to  determine 
whether  the  business  of  the  merchant  could 
be  reached  by  the  ad  valorem  syston  or  not, 
and  to  ad(9t  the  policy  of  requiring  a  license 
in  Ito  stead.  Com.  v.  Moore,  2S  Qiat  959. 
This  being  so,  the  language,  "the  sums  im- 
posed under  and  by  virtue  of  this  section 
shall  be  In  lien  of  all  taxes  for  state  purposes 
on  the  capital  actually  employed,"  ete.,  deac^ 


ly  relieves  the  cajdtal  so  employed  from  the 
burden  of  any  tax  for  state  ^uposes;  and. 

having  expressly  withheld  said  dv^tal  fMm 
taxation  for  state  purposes,  it  cannot  be  aa> 
sessed  by  the  board  of  supervisors,  and  made 
liable  to  levy  fur  conn^  puxsoKS.    Oode,  I 

833,  cL  2. 

The  appellant  inslste  that  under  sectlcm  S. 
cL  4,  of  the  act,  It  was  the  du^  of  tbe  cran- 
mlssioner  to  assess  the  capital  of  appdlee. 
employed  In  his  mercantile  budness,  for  tax- 
ation. Tbat  dauae  provides  as  ft^ows:  **He 
[the  oommissloner]  shall  ascertain  from  each 
person  in  his  dlatrtet.  cl^,  or  town  the 
amount  of  capital  invested,  used,  or  employ- 
ed to  any  trade  or  business  not  otherwise 
taxed." 

This  clause,  standing  by  Itselt  would  be 

subject  to  the  amstructlon  cmtended  tox; 
but,  when  it  is  read  to  connectlou  with  the 
other  provisions  of  the  law  already  quoted. 
It  was  deady  not  tbe  Oats  of  the  commis- 
sioner to  assess  the  cq>ltal  of  ^tpellee  tor 
taxation,— certainly  not  for  state  purposes, 
and  consequenUy  not  for  county  purposes. 
If  there  were  doubt  as  to  the  correctness 
of  this  conclusion,  the  result  would  be  the 
same:  for  it  Is  well  settled  that  stetatea  levy- 
ing duties  or  taxes  upon  dtiiens  are  to  be 
construed  most  strongly  against  the  govern- 
ment, and  to  favor  of  the  dtisen,  and  these 
provisions  are  not  to  be  extended,  1^  im{AIca- 
Uon,  b^ond  the  clear  import  of  the  language 
used.  Revenue  laws  are  nelthw  remedial 
stetutea,  nor  laws  founded  upon  any  perma- 
nent public  policy,  and  are  not  therefore,  to 
be  liberally  construed.  Hence,  whenever 
thore  Is  a  Just  doubt,  that  doubt  should  ab- 
solve the  taxpayer  from  his  burden.  Planer 
Co.  V.  Floumoy,  88  Va.  1029;  14  S.  B.  976, 
and  authorities  there  dted. 

Appdlant  tovokes  article  1<^  |  1,  of  the 
state  constitatlon.  whldi  declares  that  taxes 
shall  be  equal  and  uniform,  and  that  all 
property,  both  real  and  personal,  shall  be  tax- 
ed, and  inslste  that  the  legislature  has  no 
power  to  exempt  the  capital  to  question  tnm 
taxation,  or  to  deprive  the  county  of  ito  rlg^t 
to  assess  the  same.  If  tills  wwe  conceded.  It 
could  not  help  the  county  ot  MontgiMnery. 
for,  if  all  property  must  be  taxed  as  well  by 
the  county  as  by  the  state.  It  can  only  be 
done  to  the  mode  prescribed  by  law,  and  the 
constitution  makes  It  the  duty  of  the  legisla- 
ture to  pass  such  taws  as  are  necessary  to 
carry  Ito  provisions  relating  to  taxatlMi  toto 
effect  "nrglnta  ft  T.  B.  Oo.  v.  Washington 
80  Grat  471. 

The  legislature  has  made  no  provishm  au- 
thorlztog  counties  to  assess  for  taxatltm  tbe 
capital  employed  by  merdiauta  to  their  busi- 
ngs,—m  the  contrary,  it  has  expressly  re- 
frained from  taxing  said  capital  for  state 
purposes;  and  this  determtoes  the  right  of 
the  county  to  do  so. 

Whether  or  not  the  present  condition  of 
the  statute  to  ttils  matter  Is  the  result  of  de- 
dgn,  <»  mere  Inadvertency  Is  not  tor  the 
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courts  to  determine.  The  policy  of  the  state 
In  the  matter  of  taxation,  subject  to  the 
fundamental  law,  rests  with  her  representa- 
tWea.  If  wronff  is  done  the  counties  by  al- 
lowing the  capital  employed  by  mercbaQts  In 
business  to  escape  taxation,  the  remedy  Is 
with  the  legislature,  and  not  la  the  courts. 

For  these  reasons  the  decree  aroealed  from 
must  be  affirmed. 

RIELY  and  BUGHANAN,  JJ.,  dlssenL 


MBBGHANT8'  BANK  OF  DANVILLB  T. 

BATXOU  et  al. 
I  Supreme  Court  of  Appeals  of  Virgioia.  Feb. 
a  1898;) 

TaVSTS  VOR  CBIDlTOaS— KSOWUMI  €»  Tbdstsb 

or    CKSICORDKD  COHTKriXOI  —  JnnOHCTITS  — 

Constitutional  Law— Vkbtbd  Kiomtb— Oblio<- 

TIOK  or  COMTBAOTa. 

1.  Though  trustees  in  a  deed  of  trust  to 
L-ure  creditors  did  not  know  of  the  debtor's  ln> 
tention  to  execute  the  deed,  nor  of  its  recorila- 
tioii.  until  afterwards,  their  knowledge  of  a 
prior  unrecorded  conveyance  binds  the  ben- 
eficiariea. 

2.  The  legislatare  cannot  destroy  or  diminish 

the  vulue  of  aa  existing  judgment,  as  it  is  a 
vested  right  of  property. 

3.  The  fact  that  a  retroactive  statute,  which 
destroys  the  lien  of  a  Judgment,  does  not  im- 
pair its  Talidity,  does  not  prevent  the  statute 
being  unconstitutional,  as  impairiog  vested 
rights. 

4.  Tie  statute  giving  the  right  to  a  judgment 
lien  is  a  part  of  the  contract  on  which  the  Judg- 
ment ifl  based,  and  hence  a  retroactive  law, 
taking  away  the  Hen,  is  void,  as  impairing  the 
obligation  of  contracts. 

Keith,  P.,  dissenting. 

Appeal  from  circuit  court,  Halifax  county. 

Suit  by  the  Banic  of  South  Boston  against 
C.  E.  Ballon  and  others.  There  was  a  de- 
cree for  oomplBlnant,  and  defendant  The  Mer- 
chants' Bank  of  Danville  appeals,  and  com- 
plainant brings  a  cross  appeal.  Affirmed. 

Oreen  &  Miller,  for  appellant  William 
lielgh,  for  appellees. 

HARRISON,  J.  This  is  an  appeal  from  an 
lnterlocatoT7  decree  settling  the  principles  of 
the  cause,  determining  tha  right  of  priority 
between  Itens,  and  ordering  tbe  sale  of  cer- 
tain real  estate  tar  the  satisfaction  of  said 
lleDE,  The  appellee  cmtends  that  the  app^ 
laat  has  no  sduidlng  In  this  court— First,  be- 
cause the  appeal  was  not  taken  from  the  In- 
teriocDtory  decree  complained  of  until  after 
there  had  been  a  final  decree;  and,  second, 
because  apitellant  acquleaced  In  the  decree 
complained  of  until  It  was  too  late  to  put  the 
parties  In  statu  quo  If  the  same  was  reversed. 

These  questions  tt  is  unnecessary  to  consid- 
er, for  the  reason  tliat  the  decree  complained  of 
must  be  affirmed,  and  therefore,  whether  tbey 
are  de<^ded  for  or  against  appelant,  the  re- 
sult la  the  same^ 

The  caae  presented  by  the  appellant  Is  as 
follows:  On  September  21,  C.  B.  Bal- 
lon ooDT^ed  to  B.  W.  LaWBon,  trustee,  a  oet- 


tain  mill  property  to  secure  the  Rink  of  South 
Boston  12.000.  This  deed  was  not  recorded 
until  April  14,  1893.  In  the  meantime,  on 
April  12.  1S93.  0.  B.  Ballou  cooreyed  this 
same  property  to  J.  M.  Carringbm  and  H.  J. 
Watklns,  trustees,  to  secure  namennii  cred- 
itors; this  last-named  deed  being  recorded  on 
April  IS,  180B.  Soon  thereaftw  Cairtngton 
and  Watkins  proceeded  to  execute  the  deed 
to  them  by  advertising  the  property  for  sale, 
and  on  May  17,  1803,  an  Injunction  was 
awarded  atappiag  the  sale,  upon  the  alleged 
ground  that  tiie  trustees,  Carrington  and  Wat- 
kins,  bad  notice  of  the  deed  for  the  benefit  of 
the  app^ee  the  Bank  of  South  Boston,  and 
that,  therefore,  neither  tbef  nor  the  beDe- 
flclarles  under  their  deed  had  acquired  priori- 
ty over  appellee  by  Its  recordation.  The 
rights  of  all  the  creditors  were  determined  In 
this  proceeding,  ^e  court  bedding  that  the 
beneficiaries  under  tlie  deed  to  Carrington  and 
Watklns  took  In  subordination  to  the  Iawsou 
deed  securing  the  Bank  of  Sonth  Boston. 

The  testimony  of  Oanlngton  and  Watklns 
shows  tlut  each  of  them  had  full  and  com- 
plete knowle^  all  the  time  of  the  Lawson 
deed  securing  the  Bank  of  South  Bosttm,  and 
that  they  knew  of  the  existence  of  said  deed 
at  the  time  the  deed  from  Ballou  to  them  was 
executed.  althoi^Eh  th^  did  not  know  of  the 
intention  of  Ballon  to  execute  the  second 
deed,  and  did  not  know  it  was  execnted  until 
it  was  recorded;  that  on  the  day  it  was  re- 
ceded they  were  notified  of  the  fact,  and  im- 
mediately asked  If  the  Bank  of  Sooth  Boston 
had  been  protected. 

That  Carrington  and  Watthu  had  fall 
knowledge  of  the  Lawson  deed  at  the  time  the 
deed  (0  them  was  made  and  recorded  Is  not 
denied.  That  a  trustee  or  trustees  in  a  deed 
to  secure  bona  fide  debts  are  purchasers  tor 
value,  and  that  notice  to  him,  or  them,  or  ei- 
ther of  them,  is  notice  to  the  beneficiaries  in 
said  deed,  is  not  coatrorerted. 

The  contention  of  iqipeUant  is  that  Carring- 
ton and  Watklns,  belnj^  ignoraut  of  the  exe- 
cution and  recordatkm  ot  the  deed  to  them 
at  the  time  It  was  executed  and  recorded, 
were  in  no  smse  agents  of  the  ben^claries 
nnder  that  deed;  that  they  knew  nothing  of 
the  claims  of  the  beneficisries,  or  of  tbe  In- 
tention of  Ballou  to  make  a  deed  to  secure 
them,  until  the  deed  had  been  fully  execnted 
and  recorded;  that  they  were  only  purchasers 
of  the  legal  title,  and  If  they  had  died,  or  had 
declined  to  accept  the  trust,  that  notice  to 
them  wonid  not  hare  affected  the  benefi- 
ciaries; that  tlieir  failure  to  act  would  have 
rested  back  to  the  date  of  tiie  record  of  tbe 
deed,  and  their  appointment  thereunder  be- 
come rold,  while  the  deed  would  have  re- 
mained a  subsisting  security  in  favor  of  the 
beneficiaries;  that,  under  ndk  circumstaucoH, 
it  would  be  Inequitable  to  allow  the  rights  of 
the  beneftdaries  to  be  affected  by  knowledge 
of  the  trustees,  not  acquired  in  their  capacity 
as  agents  of  the  twuettctaries,  but  as  agents 
of  the  South  Boston  BantE.  it  appearing  that 
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the  truBteM  scqntred  tlieir  knowredse  of  the 
first  deed  while  oflBcen  ot  the  SonOk  Boitim 
Bank. 

In  contemplation  of  law,  the  relation  of  prln- 
c^al  and  agent  between  the  trustee  named 
in  a  deed  and  the  beneficiaries  mider  it  be- 
gins when  the  transaction  is  completed.  The 
trustee  named  may  not  act  when  Informed 
of  his  appointment,  but  his  acceptance  is  pre- 
sumed until  he  dedlnes,  and  when  be  refoses 
to  act  a  succenor  is  appointed,  who  takes  his 
shoes,  and  is  substituted  to  all  the  rights  and 
responsibilities  of  the  position,  as  If  he  had 
been  originally  appointed,  and  the  trust  In  his 
hands  is  tainted  with  all  the  imperfections 
tbat  attached  to  It  in  the  hands  of  the  original 
trustee.  It  Is  not  necessary  to  the  validity  of 
the  deed  that  It  should  be  executed  by  the  trus- 
tee or  the  beneficiaries,  or  even  that  they,  as 
a  matter  of  fact,  should  know  of  its  execution. 
The  duties  and  powers  of  the  trustee  are  not 
conferred  by  the  creditor,  but  arise  out  of  the 
Instrument  creating  the  trust.  The  rights  of 
the  creditor  come  to  him  through  the  trustee, 
under  the  proTlslons  of  the  deed,  and  so  It 
has  been  repeatedly  held  by  this  conrt  that 
the  knowledge  of  tiie  trustee  of  a  prior  ex- 
isting deed  Is  Imputed  to  tbe  creditor.  Un- 
der the  settled  law  of  this  state^  Carrlngton 
and  Watklns  are,  under  the  deed  In  question, 
purchasers  for  ralne,  and  under  tlie  facts 
proven  they  are  purchasers  with  notice;  for 
they  were,  confessedly,  at  the  time  of  the 
execution  and  recordation  of  the  deed  to  them, 
fully  possessed  of  the  fatal  knowledge  of  the 
first  deed,  which  made  the  escoiid  deed  snbop* 
dinate  to  the  first. 

It  is  not  perceived  how  the  position  of  Car- 
rlngton and  Watklns,  as  purchasers  for  valne 
with  notice,  can  be  affected  by  the  fact  that 
they  were  not  aware  of  the  Intention  of  Ballon 
to  make  the  second  deed  or  of  Its  recordation 
when  made;  nor  Is  it  seen  how  their  ignor- 
ance of  that  fact  can  take  tblB  case  out  the 
established  princlples^already  adverted  to. 

Under  rule  9,  the  Bank  of  South  Boston,  one 
of  the  appellees,  assigns  as  error  to  Its  preju- 
dice the  action  of  the  court  In  giving  the  lien 
of  certain  Judgments  priority  over  Its  deed  of 
trust. 

This  deed  waa  acknowledged  befcffe  tbe 
president  of,  and  a  stockholder  In,  the  Bank  of 
South  Boston,  the  beneficiary  thereunder,  and 
was  therefore  not  duly  recorded,  as  against 
the  judgments  In  questhm.  It  Is,  however, 
contended  that  the  defect  In  Its  acknoit^edg- 
ment  and  recordatkm  was  cored  by  an  act  ot 
assembly  approved  iianA  1, 18M,  wtaU^  pro- 
vides **tbat  DO  acknowledgment  heretofore  or 
hereafter  taken  to  any  deed  or  othor  writing 
executed  by  a  company  for'Uie  benefit  of  a 
ctHnpany  shall  be  hM  to  be  Invalid  by  reamn 
of  said  acknowledgment  having  been  taken 
hs  a  notary  pntdlc  <v  ottaer  officer  who,  at  the 
time  of  taking  said  acknowledgment,  was  a 
Bto<U<ddw  or  oflloer  In  the  company  wbl<^ 
executed  aald  deed  or  writing,  and  who  was 
In  no  dttierwlM  Intereited  In  tbt  property  eon- 


veyed  or  disposed  of  by  said  deed  or  writ- 
ing; and  the  record  of  any  rach  deed  or  writ- 
ing heretofore  made  shall  in  all  respects  be 
deemed  valid,  notwithstanding  the  fact  tbat 
tiie  notary  or  other  officer  was.  at  the  time  of 
such  acknowledgment  a  stockholder  or  officer 
in  the  company  executing  said  deed  or  writing 
or  for  the  benefit  of  which  such  deed  or  writ- 
ing was  executed*,  provided,  aald  notary  or 
other  officer  was  In  no  otherwise  Interested  in 
the  property  conveyed  or  disposed  of  1^  said 
deed  or  writing  when  said  acknowledgment 
was  taken."    Acts  1893-94,  p.  580. 

The  contention  Is  that  this  act  was  Intend- 
ed as  a  remedial,  curative,  and  vaHdating 
statute;  that  It  was  In  the  power  of  the  legis- 
lature to  enact  it,  and  to  make  it  retroactive, 
so  as  to  cure  any  defect  In  the  recordation  of 
the  deed  in  question,  and  to  give  it  the  same 
force  and  effect  that  It  would  have  had  if 
properly  recorded  in  the  first  Instance. 

A  statute  will  not  be  construed  so  aa  to 
give  It  a  retroactive  operation  unless  ther«  is 
something  on  the  face  of  the  enactment  put- 
ting it  beyond  a  doubt  that  such  was  the  pur- 
pose of  the  legislature.  Whether  or  not  the 
act  relied  on  shows  on  its  face  a  plain  pnr- 
pose  on  the  part  of  the  le^slature  to  make 
the  imperfect  aclcnowledgments  mentioned 
therein  valid  from  their  date,  even  tboush  it 
destroyed  the  rights  of  judgment  creditors 
whose  Hens  were  acquired  before  the  passage 
of  the  act,  we  wlU  not  stop  here  to  ooBBider. 
but  will  proceed  to  Inquire  as  to  the  power 
of  the  legislature  to  enact  a  law  bavins  tbe 
retroactive  effect  claimed  for  this. 

It  Is  unquestionably  true  that  the  legislature 
has  power  to  pass  retroactive  laws  within  cer- 
tain limits,  even  though  such  laws  may  afFect 
a  certain  class  of  vested  rights.  Town  of 
Danville  v.  Pace.  25  Orat.  1.  The  opinion  of 
Judge  Staples  In  this  case  Is  an  elaborate  and 
instructive  dlscusiidon  of  the  subject  unilor 
consideration.  The  reasoning  of  the  leame.l 
judge  and  the  aatborlties  dted  make  It  dear 
that  It  Is  not  within  the  proper  fimits  of  the 
lawmaking  power  to  disturb  vested  rights  of 
property  by  retroactive  legislation. 

There  can  be  no  doubt  tbat  a  jadgment  \s 
such  a  vested  right  of  property  tbat  the  legis- 
lature cannot,  by  a  retroactive  law,  either  dr- 
stroy  or  diminish  its  value.  Mmsbj  t.  Gas- 
kins,  28  Orat.  207,  Batellffe  v.  Anderson. 
81  QttLt  105;  Oilman  v.  Tucker  (N.  T.  App.> 
28  N.  SL  1040.  In  the  case  last  dted  tbf 
power  of  tiie  legislature  to  pass  retroactlTe  leg- 
islation affecting  a  judgment  la  doiIed.  and  in 
dlscusalng  tbe  subject  It  Is  saM:  "We  most 
bear  In  mind  that  a  judgment  baa  been  rra- 
dered,  and  the  rights  flowing  from  It  bavr 
passed  beyond  the  legislative  power,  ^ther 
directly  or  indhrectly,  to  reacb  or  destroy. 
After  adjudication,  the  fmlts  of  the  Judgment 
t>ecome  tbe  rlf^hts  of  itfoperty.  Tbeae  rl^ts 
became  vested  by  the  action  ot  flie  eoQrt.  and 
were  thereby  placed  beyond  tbe  reach  of  legis- 
lative power  to  affect.** 

In  MuiAy  v.  OwAtau,  tn^,  an  act  of  die 
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leglslatare  was  construed  which  empowered 
tbe  court,  tn  wbtcb  any  Judgment  or  decree 
had  been  rendered  prior  to  tbe  passage  of  tbe 
net,  on  motion  of  the  defendant,  to  cerlew 
Boch  Judgment  or  decree,  and  atiate  the  same 
to  the  extent  of  tbe  war  biterest  Included 
therein.  The  court  held  tbe  act  to  be  In  vlola- 
tioD  of  tbe  state  and  federal  constttutlona.  and 
in  the  coarse  of  an  able  opinion  Judge  Burks 
says;  "Judgments  and  decrees  for  money  be- 
ing contracts  of  the  highest  character,  of 
course,  and  for  the  reaaons  before  stated,  to 
abate  any  portion  of  tbe  interest  included  in 
them  wonkl  necessarily  lmt>air  their  obligation. 
Moreover,  by  such  Judgments  and  decrees,  the 
rlgbts  of  the  parties  in  whose  bebaU  they 
were  rendered,  to  tbe  money  ordered  to  be 
paid,  whether  principal  or  interest,  have  be- 
come vested,  and  cannot  be  devested,  as  pro- 
vided by  the  act  of  the  graeral  assembly." 

It  Is,  however,  contended  that  the  ^ect  of 
the  statute  in  question  Is  not  to  impair  tbe 
validity  of  the  Judgment,  but  only  to  modify 
the  remedy  for  its  enforcement  In  other 
words,  that  though  the  judgment  itself  Is  a 
vested  rl^t,  that  cannot  be  impaired  or  di- 
minished by  a  retroactive  law,  yet  tbe  lien  is 
not  a  vested  right,  but  only  a  remedy  pro- 
vided for  enforcing  tbe  Judgment,  which  can 
be  taken  away  by  such  a  law.  This  position 
Is  not  tenable.  The  right  to  the  Hen  upon 
the  debtor's  real  estate  is  in  many  cases  the 
sole  inducement  to  tbe  credit  which  constl- 
tiites  tbe  basis  of  tbe  Judgm«it  Without  tbe 
benefit  of  that  lien,  guarantied  by  the  law,  at 
the  time  the  Judgment  la  taken,  tbe  credit 
would  not  have  been  given. 

In  Cooley,  Const  Urn.  (5th  Ed.)  p.  440,  it  Is 
safd  that  a  right,  to  be  vested,  "must  have  be- 
come ft  title,  legal  or  eaaitable,  to  tbe  present 
or  future  enjoyment  oC  property,  or  to  tbe 
present  or  future  enforcement  of  a  demand, 
or  a  legal  exemption  from  a  demand  made  by 
another";  and  at  page  446  it  is  said:  "But 
a  vested  right  of  action  Is  property  in  tbe 
same  sense  in  which  tangible  things  are  prop> 
crty,  and  Ls  equally  protected  against  arbitrary 
Interference." 

Id  tbe  case  of  Edwards  v.  Kearsey,  96  U. 
S.  596,  it  was  held:  "The  remedy  subsisting 
In  a  state  when  and  where  a  contract  is  made, 
and  is  to  be  performed.  Is  a  part  of  the  obliga- 
tion; and  any  subsequent  law  of  the  state, 
which  80  affects  tbat  remedy  as  snbstantlaUy 
to  impair  and  lessen  tbe  value  of  the  con- 
tract, is  forbidden  1^  the  constitution  of  tbe 
United  States,  and  therefore  void."  Mr.  Jus- 
tice Swayne,  hi  delivering  the  opinion  of  the 
court  says:  "It  is  also  the  settled  doctrine  of 
this  court  tbat  the  laws  ttiat  sidwlst  at  tbe 
time  and  place  of  making  a  ocmtract  enter  Into 
and  form  a  part  of  the  contract,  as  If  th^ 
were  eLpxetely  referred  to  w  tncorpnrated  In 
Its  terms.  This  rule  embraces  aUke  those 
wUdi  affect  Its  validly,  coDstruetloiii.  dis- 
charge, and  enforcement" 

Judge  Ohrlstian,  in  d^erlng  the  opinion 
of  tbe  court  In  the  Homestead  Oases,  23  Chat 


288,  says:   "NoUiing  can  be  more  material  to 

the  obligation  than  the  means  erf  Its  enforce- 
ment The  ideas  of  validity  and  remedy  are 
inseparable,  and  both  are  parts  of  tbe  obliga- 
tion which  are  guarantied  by  tbe  constitution 
against  invasion.  The  laws  which  subsist  at 
tbe  time  and  place  of  making  a  contract  and 
where  it  is  to  be  performed,  enter  Into  and 
form  a  part  of  It  as  If  they  were  ocpressly 
referred  to  and  Incorporated  In  its  terms.  It 
is  competent  for  the  states  to  change  the  form 
of  the  remedy,  or  to  modify  It  otherwise  as 
they  may  see  fit  provided  that  no  substantial 
light  secured  by  the  contract  is  thereby  Im* 
paired.  But  any  law  which  in  its  operation 
amounts  to  a  denial  or  obstructitm  of  the 
ri^ts  accruing  by  a  contract,  though  pro- 
fessing to  act  only  on  the  remedy,  is  directly 
obnoxlona  to  the  jmblbltlm  of  tlie  constitu- 
tion." 

If,  then,  the  lien  of  a  Judgment  be,  as  con- 
tended, a  mere  remedy  for  »iforclng  tbe  judg- 
ment, tbe  statute  which  gives  that  remedy 
forms  a  part  of  the  coutract  for  the  lien,  add 
any  law  wbldi  takes  away  such  a  runedy  Im- 
pairs the  obl^atlon  of  the  contract.  When 
these  Judgments  were  obtained,  tbe  creditor, 
unquestionably,  had  a  clear  statutory  right 
to  enforce  them  against  tbe  real  estate  In 
controversy;  and  it  would  seem  to  be  equally 
clear  that  such  a  right  is  a  vested  right  that 
cannot  be  taken  away  by  subsequent  l^sla- 
tlon.    If  the  constitutional  provision  rdied 
on  can  be  successfully  invoked,  as  we  have 
seen  it  can  be,  to  prevent  a  party  from  be- 
ing deprived,  by  a  retroactive  law,  of  a  few 
j  dollars  of  war  Interest  Included  In  bis  Judg- 
j  ment,  surely  the  same  constitutional  guar- 
i  anty  would  avail  to  save  the  same  party  from 
I  having  his  whole  Judgment  destroyed  by  a 
j  retroactive  law  taking  away  the  lien  which 
I  alone,  as  In  the  case  at  bar,  gives  that  JudK- 
i  ment  Its  life  and  value.  It  has  been  well  said: 

i  Ton  take  my  house  when  you  do  take  the  peon 
<  That  doth  sustain  my  bouse;  yon  take  my  life 
'  When  you  do  take  the  means  whereby  I  live. 

For  these  reasons  the  decree  complained  of 
j  must  be  affirmed. 

j  KBITH,  P.,  dissents  ftwm  so  much  oi  the 
I  opinion  as  affirms  the  decree  appealed  from  on 
j  the  question  raised  by  cross  appeal,  under 

rule  9.    CARDWHLI/,  J.,  absrat  BIBLY, 

J.,  absent,  counsel  Is  case  below. 


GOLDSMITH  et  sL  T.  LATZ. 

(Supreme  Court  ef  Appeals  of  yirginla.  FeK 

2,  1809.) 

Acooum'  Statsb — Evidbnob— Mast«r  akd  Sbrv- 

JLHT^COHraKSATIOll — InTBRBST, 

1.  Where  a  servant  received  of  the  master  a 
statement  of  the  account  between  th«a  for 
serviceB,  and  accepted  the  same  without  ob- 
jection, and  continued  his  employment  for  more 
than  a  year,  the  presumption  is  that  he  agreed 
to  the  eozrcctnesi  of  the  acceuuc 
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2.  An  employ^  whose  compensation  is  meas- 
ured hj  a  snare  in  tbc  profits  is  entitled  to  in- 
terest on  compenaatioD  remuiiiiug,  after  it  is 
due,  in  the  bands  of  the  employer. 

Error  to  corporation  court  of  Danville  city. 

Action  by  one  iMtz  against  Goldsmith  &  Co. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Reversed. 

Green  &  Miller  and  Withers  &  Withers,  for 
plaintiffs  In  error.  Peatros  &  Harris  and  N. 
H.  Massie,  for  defendant  in  error. 

HARRISON,  J.  The  court  is  of  opinion 
that  the  i)rot>er  construction  of  the  contract  In 
writing  between  the  parties  to  this  controversy 
la  that  Lubs,  the  defendant  in  error,  was  to 
serve  Goldsmith  &  Co..  the  plaintiffs  In  error, 
as  manager  of  their  merc-untlle  establishment, 
in  Danville.  Va.,  for  one  year,  beginning  April 
16,  18&4.  and  ending  April  16,  189G,  and  that 
the  contract  should  continue  In  force,  upon 
the  same  terms  and  conditions,  for  like  suc- 
cessive periods  of  one  year,  from  the  first 
term,  until  abrogated  by  one  of  the  parties, 
in  which  event  a  written  notice  should  be 
given  not  less  than  80  days  In  advance  of  the 
period  at  which  It  was  proposed  to  terminate 
the  contract:  that,  for  his  services  as  man- 
ager, Latz  was  to  receive  $50  per  month,  to 
be  charged  In  equal  proportions  to  the  indi- 
vidual account  of  Joseph  and  Henry  Gold- 
smith, and  was  to  receive,  as  additional  com- 
pensation, one-third  part  of  the  net  prt^ts 
of  the  business  for  the  year  ending  January 
If),  1805,  ns  Rhown  by  the  books  of  Goldsmith 
&  Co.,  In  such  ratio  and  proportion  as  the 
time  of  such  services  rendered  by  said  Latz 
bore  to  the  whole  fiscal  year  beginning  Janu- 
ary 15,  ISiM,  and  ending  January  15,  1805, 
with  the  privilege  to  said  Iistz  of  drawing,  on 
account  of  his  Interest  In  the  profits,  ft  sum  not 
exc-eedlng  ?900  per  annum. 

The  15th  of  January  was  the  time  for  tak- 
ing the  stock  and  ascertaining  the  net  profits 
of  the  business  for  the  preceding  year.  This 
could  not  be  done  in  April  without  detrlmrat 
to  the  business,  as  shown  by  the  letter  of 
Latz  to  Goldsmith  &  Co.  written  before  the 
contrnct  was  made  and  attached  thereto.  The 
contract  was  made  In  April.  It  was,  however, 
clearly  contemplated  thereby  that  the  net  prof- 
Its  were  to  be  ascertained  as  of  the  15th  of 
January,  1805,  and  the  Interest  of  Latz  as- 
certained therein  for  the  nine  months  then 
ending,  and  that  thereafter  his  annual  com- 
pensation was  to  be  ascertained  on  the  15th 
of  January  in  each  year.  Hence  the  provi- 
sion, In  the  second  clause  of  the  contract,  that 
on  the  15th  of  January,  1806,  nine  months 
after  the  contract  was  entered  into.  Latz 
should  receive  one-third  part  of  the  net  prof- 
Its  for  the  year  ending  January  16,  1896,  In 
such  ratio  and  proportion  as  the  time  of 
such  services  rendered  might  l)ear  to  the 
whole  fiscal  year  beginning  January  16,  1894, 
and  ending  January  15,  1895.  A  further 
provision  of  the  contract  is  that.  In  case  It 
ts  abrogated  bj  eitber  party,  the  compen- 


sation  of  Ijitz,  for  the  time  Intervening  be- 
tween January  15th  next  prevlotu  tbet«to 
and  the  termination  of  the  contract,  shall  be 
a  fmm  equal  In  amount  per  month  to  the 
average  amount  received  per  month  for  the 
previous  year  ending  Jannnry  13th  next  prior 
to  the  abrogation  of  the  contract;  thus  show- 
ing that  the  period  of  profit  sharing  was 
from  January  to  January  of  each  year.  TtaU 
view  Is  still  further  confirmed  by  the  con- 
struction the  parties  have  thonisolves  put  upon 
the  contract.  In  March.  1805.  Goldsmith  & 
Co.  Inclosed  to  Latz,  In  a  letter  written  from 
Baltimore,  a  full  statement  of  the  businetis 
for  the  year  aiding  January  15,  1896,  la  which 
they  say:  "Tou  will  note  that  your  part  of 
the  earnings  amount  to  $2,140.82  for  the  nine 
miHiths  which  you  have  been  engaged  In  the 
business,  which  would  Indicate  au  average  of 
$2,687.28  per  annum."  In  the  statement  ren- 
dered the  balance  Is  struck,  showing  the 
amotmt  due  Latz  for  his  nine  months'  service 
to  be: 

Interest  in  profits   $1,689  82 

Nine  months'  salary,  at  $50.00   -VSO  00 

Earning   of   Geo.    Latz   for  nine 
months    $2,140  82 

The  words  quoted  from  the  letter,  "which 
would  Indicate  an  avernRe  of  $2,687.28  per 
annum,"  were  not  Intended  as  a  statement 
that  the  sum  named  would  be  his  compensa- 
tion for  the  12  months'  service  ending  In 
April,  1895,  but  were  merely  Intended,  as  stat- 
ed, to  Indicate  that,  upon  the  Imsls  of  $2.I49.S2 
for  0  months,  at  a  like  rstlo  of  profits,  his 
compensation  would  be  $2,687.28  for  12 
months.  (It  Is  agreed  that  the  figures  "$2,- 
687.28"  should  have  been  "$2,866.42.")  Tliis 
letter  and  statement,  which  was  received  by 
Latz  and  not  objected  to,  clearly  shows  th^t. 
while  his  term  of  service  was  from  April  to 
April  of  each  year,  bis  term  of  profit  sharing 
was  from  January  to  January  of  each  year. 
This  Is  the  most  reasonable  constructloa  of  tlie 
contract,  and  does  no  Injustice  to  either  party 
thereto. 

The  court  Is  further  of  opinion  that  It  was 
error  to  give  the  first  Instruction  asked  f.ir 
by  the  plaintiff  in  the  court  l>elow.  l^at  in- 
struction excludes  from  the  Jury  all  considera- 
tion of  the  question  whether  Latz  was  dis- 
charged by  Goldsmith  &  Co.,  or  voluntarily, 
and  In  violation  of  bis  contract,  left  their  ser\'- 
Ice.  There  was  evidence  tending  to  show  that 
he  voluntarily  abandoned  their  service  with- 
out cause.  This  was  a  question  of  fact,  that 
should  have  been  submitted  to  the  imj  for 
their  determination. 

There  is  no  error  In  the  second  Instmelion 
given  for  the  plaintiff.  Latz  was  entitled  to 
have  Interest  from  January  16th,  the  end  of 
each  current  year,  upon  any  balance  then  due 
him,  until  paid.  He  was  not  a  i)artaer  In  the 
concern,  but  an  employ^,  whose  compensation 
was  measured  by  a  share  In  the  profits  on  the 
amount  of  business  he  succeeded  lo  doing  earb 
year,  and,  it  bla  compmsatkm  remained  Id  th  ■ 
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bands  of  Ills  employers,  after  It  was  due  be 
was  entitled  to  interest  thereon. 

Tlie  court  is  farther  of  opinion  that  It  was 
error  to  refuse  the  fourth  Instruction  asked 
for  by  the  defendant  In  the  court  below.  That 
instruction  tells  the  jury  that  If  tbey  believe 
from  the  evidence  that  the  iflaintlfl  received 
from  the  defendants  a  statement  of  the  ac- 
count between  them,  Bbowlng  the  exact 
amount  of  compensation  for  his  services  in 
the  year  beginning  la  January,  1894,  and  end- 
ing in  January,  1886,  and  accepted  the  same 
without  complaint  or  objection,  and  thereafter 
continued  for  more  than  a  year  in  the  employ- 
noeat  of  the  defendants,  without  objection  or 
complaint  of  the  amount  of  profits  awarded 
falm  In  the  statement,  such  conduct  without 
explanation  satisfactory  to  the  Jury  on  the 
part  of  Latz,  raises  a  strong  presumption  that 
be  had  agreed  to  the  correctness  of  such  settle* 
ment,  and,  unless  the  Jury  should  believe  that 
such  presumption  was  rebutted  by  La^  they 
should  find  for  the  defendants  on  that  ques- 
tion. This  instruction  was  based  upon  the 
letter  of  March,  1895,  and  the  statement  there- 
in, already  adverted  to,  and  other  evidence 
In  the  cause,  and  was  a  correct  statement  of 
the  law,  if  the  Jury  should  believe  the  facts 
upon  which  it  was  predicated,  and  ought  to 
have  been  given. 

For  these  reasons  the  judgment  complained 
of  must  be  reversed,  the  verdict  of  the  Jury 
set  aside,  and  the  cause  remanded  for  a  new 
trial.  In  accordance  with  tlie  views  bereln  ax- 
pressed. 

Reversed. 

»l'CHANAN  a&d  GABDWKLU  3J.»  al>- 
0ent 


SOUTHERN  RT.  CO.  v.  FRANKLIN  &  P. 
R.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.  Feb. 
2,  1880.) 

Railkoaus— LiASBS— Abandoxhiitt  of  OpiaA- 
nox— IxnmoTiOH— Adbqdati  Lisai. 

RbKBDT— DiCRBC. 

1.  A  railway  ronfttnicted  by  plaintiff  to  fur- 
nish a  community  with  railway  facilities  was  | 
leaded  to  defendant,  the  lease  reciting  that  the  ■ 
leaped  line  was  a  valuable  feeder  to  defend*  i 
ant's  main  line.    Plaintiff  agreed  to  furnish  ' 
rolling  stock,  defendant  to  pay  from  the  re- 
ceipts the  annual  running  expense,  annual  rent, 
dividends  to  defendant's  stockholders,  and,  at 
the  expiration  of  the  lease,  to  return  the  une 
in  as  good  repair  as  when  received.    Under  a 
statute,  failure  to  operate  the  road  for  three 
years  would  work  a  forfeiture  of  plaintiff's 
charter.    HM,  that  defendant  was  bound  to 
continue  the  road  in  operation. 

2.  Plaintiff  leased  its  road  to  the  receiver  of 
another  road,  the  decree  ratifying  the  lease 
providing  that  it  should  he  valid  under  any  re- 
organization of  the  road.  On  the  sale  of  the 
road  by  the  receiver,  the  order  of  sale  and  deed 
provided  that  the  purchaser  should  take  the 
pr<4>erty  subject  to  leases,  etc.,  "the  purchas- 
er to  take  the  place  of  the  receiver."  The  pur- 
rhaser  teased  uie  road  to  one  who  conveyed  it 
in  truit  %o  secure  an  indebtedness,  the  grantee 


BSBuming  tlie  lease  from  plaintiff.  Btitl,  that 
the  purc-liasers  at  foreclosure  of  the  trust  deed 
were,  as  against  plaintiff,  bound  by  stipula- 
tions in  the  lease  requiring  the  road  to  be  kept 
in  operation. 

3.  Where  the  abandonment  of  operation  of  a 
road  by  the  lessee  before  the  expiration  of  the 
term  will  result  in  loss  of  traffic,  decay  of  the 
road,  and  the  possible  forfeiture  of  the  Itosor's 
charter,  and  the  lessor's  damages  cannot  be 
ascertained,  the  lessee  may  be  enjoined  from 
abandoninfc  the  road,  as  the  lessor  has  no  ade- 
quate legal  remedy. 

4.  Where  the  lessee  of  a  road  threatens  to 
abandon  its  owration.  In  violation  of  the  lease, 
the  lessor  will  not  he  denied  an  injunction 
against  abandoument  because  it  will  compel 
the  performance  of  a  series  of  acts  involving 
the  exercise  of  skill  and  judgment 

5.  If  the  lease  of  a  road  sBpnlates  that  the 
road  shall  be  operated  by  the  lessee,  an  injunc- 
tion restraining  the  lessee  from  abandoning 
the  road  will  not  be  denied  because  the  road 
can  be  operated  only  at  a  loss. 

6.  A  decree  enjoining  the  lessee  of  a  road 
from  abandoning  its  operation  Is  not  objec- 
tionable because  it  requires  the  lessee  to  fur- 
nish the  same  train  service  that  it  had  previ- 
ously, since  it  is  to  be  presumed  that  defend- 
ant used  no  more  trains  than  were  necessary. 

7.  In  a  suit  by  a  lessor  to  enjoin  the  almn- 
doument  of  operation  of  its  road  by  the  lessee, 
the  injunction  may  extend  to  a  branch  line 
owned  by  the  lessee,  but  connecting  the  leased 
line  with  the  lessee's  main  line,  and  necessary 
to  the  use  of  the  leased  line. 

8.  On  enjoining  the  lessee  of  a  road  from 
abandoning  its  operatitHi,  the  court  should  not 
dismiss  the  case  from  the  docket,  but  should 
detain  It,  for  the  purpose  of  making  such  fur. 
ther  orders  as  circumstances  may  require. 

Keith,  P.,  dissenting. 

Appeal  from  circuit  court.  Franklin  county. 

Suit  by  the  Franklin  &  Pittsylvania  Rail- 
road Company  against  the  Southern  Railway 
Company.  From  a  decree  foe  plaintiff,  de- 
fendant appeals.  Modified. 

Blackford,  Horsely  &  Blackford  and  Eppa 
Hunton,  Jr.,  for  ^pellant  Phlegar  &  John- 
son, for  appi^eb 

RIELT,  J.  The  Franklin  A  Pittsylvania 
Railroad  Company  (hereinafter  called  the 
"Franklin  Company")  was  Incorporated  by 
an  act  of  the  general  assembly  of  Virginia  of 
March  12,  1878,  and  autborlzed  to  construct  a 
railroad  from  some  point  on  the  main  line  of 
tbe  Washington  City.  Virginia  Midland  & 
Great  Southern  Railroad  Company  (hereinaft- 
er called  the  "Midland  Company"),  or  any 
branch  thereof.  In  the  county  of  Pittsylvania, 
to  Rocky  Mount,  tbe  county  seat  of  Frai^ln 
county. 

On  S^tember  19,  1878,  It  made  a  lease  of 
Ita  toad,  to  take  effect  when  the  same  was 
completed,  to  John  S.  Barbour,  receiver,  In  the 
chancery  suit  of  Oraham  against  the  Wash- 
ington City,  Virginia  Midland  &  Great  South- 
ern Railroad  Company,  pending  in  the  circuit 
court  of  the  city  of  Alexandria,  for  the  term 
of  84  years,  at  the  annual  rental  of  97,000. 
The  lease  was  made  subject  to  the  ratification 
of  the  stockholders  of  the  Franklin  Company 
and  the  approval  and  confirmation  of  tbe  said 
court    It  was  duly  ratified  by  the  formw^ 
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and  approved  and  conflrmed  by  the  latter. 
The  road  was  constructed  and  equipped  by 
the  lessor,  and  delivered  to  the  lessee  on  April 
15,  ISSO,  from  which  date  the  lease  waa  to 
run  for  34  years. 

The  Southern  Railway  Company  having,  on 
June  IS.  IS&i,  duly  acquired,  by  purchase 
and  conveyance,  the  road  owned  by  the  Mid- 
land Company  when  the  lease  was  made,  and 
ilong  with  it  the  lease  to  Barbour,  receiver, 
by  the  Franklin  Company,  plainly  manifested 
an  Intention,  In  the  summer  of  18tt7,  to  aban- 
don and  cease  to  <^rate  the  leased  road.  In 
anticipation  of  such  action  by  the  Southern 
Railway  Company,  and  to  prevent  the  conse- 
quences that  would  result  from  it,  the  Frank- 
lin Company  brought  Its  suit  In  equity  lu  the 
drcnit  court  of  Franklin  county,  charging  in 
its  bill  that  the  Southern  Railway  Company 
Intended  to  abandon  and  cease  to  operate  un- 
der the  lease  the  road  of  the  complainant  aft- 
er July  1,  1B97,  and  asking  that  It  be  eajoined 
and  restrained  from  doing  so.  The  Southern 
Railway  Company  filed  Its  answer  to  the  bill, 
and  admitted  the  charge  of  the  complainant 

Is  the  defendant  company  bound  to  operate 
the  leased  road  during  the  term  of  the  lease, 
or  may  It  rightfully  abandon  and  cease  to  op- 
erate it?  This  Is  the  first  question  picaented 
for  our  determination.  Its  solution  dqtends 
upon  the  provisions  of  the  lease. 

It  is  conceded  that  an  express  covenant  to 
operate  the  road  during  the  term  of  the  lease 
Is  not  to  be  found  among  the  provisions  there- 
of, but  the  complainant  In  the  court  below, 
which  is  the  appellee  here,  contends  that  the 
obligation  to  operate  the  roan  throughout  the 
entire  term  of  the  lease  is  so  plainly  contem- 
plated by  Its  provlsiMis  that  the  law  wfU  en- 
force It  as  an  Implied  covenant,  as  fully  as  if 
the  obligation  were  erpressed  In  appropriate 
words. 

Necessary  Implication  is,  beyond  doubt,  as 
much  a  part  of  an  Instrument  as  if  that  which 
is  BO  implied  was  plainly  expressed.  "Al- 
though the  words  of  a  conttBct  under  seal," 
says  Addison  lu  his  Treatise  on  Contracts  (vol- 
ume 3,  8  1400),  "do  not.  In  thems^ves.  Import 
any  express  covenant,  yet  the  law.  In  order  to 
promote  good  faith,  and  make  men  act  up  to 
the  spirit,  as  wdl  as  the  letter,  of  their  en- 
gagements, will  create  and  supply,  as  a  nec- 
essary result  and  consequence  of  the  contract, 
c«-taln  covenants  and  obligations,  which  bind 
the  parties  as  forcibly  and  effectually  as  if 
they  had  been  expressed  in  the  strongest  and 
most  explicit  terms  In  the  deed  Itself." 

While  this  Is  very  true,  courts  are  never- 
theless justly  prudent  and  careful  In  Inferring 
covenants  or  promises,  lest  they  make  the  con- 
tract Bpeak  where  It  wan  Intended  to  be  silent, 
or  make  It  speak  contrary  to  what,  as  may  be 
gathered  from  the  whole  terms  and  tenor  of 
the  contract,  was  the  intention  of  the  parties. 
If  however,  it  can  be  plainly  seen,  from  all 
the  proTlslons  of  the  Instrument  taken  togeth- 
er, that  the  obligation  In  question  was  within 
the  contemplation  of  the  parties  when  nuUdng 


their  contract,  or  Is  necessary  to  carry  their 
intention  Into  efrect,-^n  other  words,  if  It  be 
a  necessary  implication  from  the  prortaloiis  of 
the  Instrument,— the  law  will  Imply  Uw  oVU- 
gatlon  and  enforce  It 

Before  proceeding  to  examine  critically  the 
provisions  at  the  lease,  It  is  proper  to  observe 
that  a  court,  in  construing  an  E^p<eement 
whose  language  leaves  in  doubt  Its  meaning 
as  to  the  particular  matter  fn  controversy,  in 
order  to  ascertain  the  intention  of  the  parties, 
should  have  r^;ard  to  the  occadon  wlilch  gave 
rise  to  the  contract,  the  obvious  design  of  the 
parties,  and  the  object  to  be  attained,  as  well 
as  to  the  language  of  the  Instrument  Itself, 
and  give  the  agreement  that  conatmctloQ 
which  will  effectuate  the  real  intent  and 
meaning  of  the  parties  as  thus  ascertained 
from  the  entire  Instrument  and  by  refermce 
to  the  drcumstancea  attending  the  making  of 
it. 

It  is  apparent  that  a  principal  object  of  the 
incorporators  of  the  Franklin  Company  waa  to 
fnn^h  railroad  facilities  to  the  dtlzena  of 
Franklin  county  by  connecting  by  tail  Rocky 
Mount,  the  county  seat,  with  the  main  line  of 
the  Midland  Company,  and  thereby  secure 
railroad  communication  with  all  sections  of 
the  state  and  country  reached  by  that  road 
and  Its  connections.  It  was  to  this  end  that 
the  county  of  Franklin  subscribed  to  alnd  paid 
for  hi  its  bonds  (200,000  of  the  capital  stock 
of  the  Franklin  Company.  And  the  consum- 
mation of  this  object  was  the  main  induce- 
ment on  the  part  of  the  Franklin  Company 
to  enter  into  the  lease  with  the  MUIand  Com- 
pany; while  the  Inducement  to  enter  into  it 
on  the  part  of  John  S.  Barbour,  reeelTOr,  was, 
as  expressed  In  his  reports  to  the  circuit  court 
of  Alexandria,  to  obtain,  as  he  beUeved.  a 
valuable  feeder  to  his  line  of  railroad.  That 
the  lease  was  in  the  contemplation  of  the  par- 
ties thereto  at  the  time  the  Franklin  Company 
obtained  its  charter  is  shown  by  the  eighth 
section  thereof,  whereby  it  Is  express  made 
"lawful  for  said  company  to  lease  Its  road,  or 
any  part  thereof,  to  the  Washington  City.  Vir- 
ginia Midland  ft  Great  Southern  Railroad 
Company,  or  any  other  railroad  company 
chartered  by  the  commonwealth." 

It  is  apparent,  upon  a  fair  construction  of 
the  whole  Instrument,  considered  In  the  U^t 
of  the  drcumatauceB  under  which  It  waa 
made,  that  u  was  within  the  contemplation 
of  the  parties  and  their  Intention  that  the 
road  should  be  maintained  and  operated  dur- 
ing the  entire  term  of  the  lease;  and,  when 
we  come  to  examine  its  provisions  critically, 
the  obltgaUou  to  do  so,  though  not  expressed 
in  words,  is  plainly  Implied. 

By  the  lease  the  Franklin  Company  demis- 
ed to  John  S.  Barbour,  receiver,  its  whole 
road  from  Rocky  Mount  to  PIttsvllle,  In  Pitt- 
sylvania county,  together  with  all  its  statlona, 
water  tanks,  switchea,  sidings,  privates, 
franchises,  and  other  appurtenances,  taudndlng 
an  equipment  of  r<dUng  stock  not  to  exceed  In 
TBlne  120,000,  tog  34  years;  said  term  not  to 
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commence  nntll  the  Fraaklln  Compaoy  bad 
completed  and  delivered  the  road  to  the  re- 
eelTW.  and  sui^Ued  the  same  with  such 
amonnt  of  rolUng  stock  and  oOier  equipment 
as  might  be  neceasary  to  ita  nae  and  enjoy- 
ment, proYlded  said  equipment  should  not  ex- 
ceed in  coat  the  sum  of  ^20,000.  And  the  re- 
ceive, In  consideration  of  the  said  demise, 
agreed  to  pay  to  the  Franklin  Company  an  an- 
nual rental,  daring  the  term  of  M  years,  of  a 
sum  equal  to  7  per  centum  upon  the  amount 
of  certain  bonds  which  the  Franklin  Company 
propoaed  to  issue  and  secure  by  a  mortgage 
upon  tta  road,  privileges,  and  franchises,  not 
to  exceed  (100.000.  He  ftirther  covenanted 
to  apply  the  receipts  which  might  be  derived 
from  the  property  thereby  demised  as  follows: 

Vint.  To  the  payment  of  the  annual  ex- 
penaea  of  ninidng  the  road  and  keeping  It  and 
the  equipment  In  proper  repair. 

Second.  To  reimburse  himself  for  the  pay- 
ment of  the  annual  rent  whldi  he  bad  agreed 
to  pay  for  the  use  of  the  road. 

Tblid.  To  Uie  payment  (tf  a  dividend  of  7 
per  centum  upon  the  capital  stock  of  the  com- 
pany, provided  the  capital  stock  should  not 
exceed  in  par  value  the  sum  of  |200,000. 

Fourth.  The  residue  of  aald  receipts,  if  any, 
after  making  the  aaid  payments,  should  be 
retained  by  the  receirer  for  the  use  and  bene- 
fit of  the  trust  In  his  hands,  tmder  the  order 
of  the  court. 

He  still  further  covenanted  to  return  the 
road,  at  the  end  of  the  term  of  34  years,  In  as 
good  repair  as  when  he  received  it,  and  to 
return  rolling  stodt  and  equipment  equal  In 
value  to  that  which  he  received. 

In  the  preamble  to  the  lease,  there  Is  also 
the  declaration  that  the  Franklin  BaUroad, 
when  completed,  "will  be  a  valuable  feeder 
to  the  traffic  of  the  main  line"  of  the  Midland 
Railroad. 

Tbe  leased  road  could  not  be  a  "feeder," 
valuable  or  otherwise,  to  the  traffic  of  the 
main  line  of  the  lessee,  unless  It  was  operated. 

Neither  would  there  be  annual  ezpaues  of 
running  the  road,  and  of  keeping  It  and  the 
equipment  In  repair,  nor  receipts  to  pay  them, 
iink>es  the  road  was  operated. 

One  of  the  obUgattons  of  tlte  Franklin  Com- 
pany, aa  we  have  seen,  was  to  furnish  rolling 
stock  and  other  equl[Knent  necessary  to  the 
"use  and  enjoymeait"  of  the  road,  not  to  ex~ 
ceed  a  fixed  amount.  Tbe  obligation  to  for- 
ntsh  the  Tolling  stock  and  eqtilpmeat  for  tbe 
use  and  enjoyment  of  the  road  Implied  the 
corresponding  obligation  to  use  It,  and  to  use 
It  was  to  operate  the  road. 

By  the  terms  of  the  lease,  the  receiver  was 
to  reimbtirse  himself  for  the  annual  rental 
out  of  the  receipts  arising  from  the  operation 
of  tbe  road,  and  provision  was  also  made  for 
tbe  payment  out  of  the  receipts  of  a  dividend 
to  the  atockhoWers. 

'  The  st^nlatlons  referred  to  plainly  manifest 
an  undertaking  by  the  lessee  to  operate  the 
road,  and  are  iuconslstent  with  the  theory 
tbBt  tt  mliMi  at  Ita  wU  and  vleasnn,  aban- 


don the  road  and  cease  to  operate  It  And 
that  such  was  not  the  understanding  of  the 
lessee  and  his  successors  is  unmLstakablj 
shown  by  their  conduct;  for  although  ^e 
road  has  been  uuremuneratlve  from  the  first, 
and  an  increasing  burden  to  the  lessee  and 
bis  successors,  botb  he  and  they  recognized 
the  duty  to  maintain  and  f^nrate  1^  without 
raising  a  qnesdon,  so  far  as  tbe  record  dis- 
closes, as  to  their  obligation  to  do  so,  aa  did 
also  the  appellant  until  shortly  before  this 
suit  was  instituted  and  the  Injunction  award- 
ed to  prevent  its  abandonment  of  the  road, 
covering  altogether  a  period  of  upwards  oC 
17  years. 

By  the  general  statute  law  of  the  state  In 
force  when  the  lease  was  made,  an  aband(»ir 
ment  by  a  railroad  company  of  its  road,  or  a 
failure  to  use  and  keep  it  In  good  repair,  for 
three  snccesaive  years,  rendered  the  company 
liable  to  a  forfeiture  of  ita  charter  and  of  ita 
property.  The  parties  to  the  leaae  are  pre- 
sumed to  hare  known  the  law,  and  It  cannot 
be  doubted  that  they  were  fully  cognizant  of 
)t.  It  is  Inooncelvable  that  the  FrankUn  Com- 
pany would  have  entered  Into  a  leaae  of  its 
road  whicb  would  permit  its  abandonment  by 
the  lessee,  with  the  eonseqaent  liability  to  a 
forfeiture  of  its  franchises  and  property;  and 
such  a  lease  would  be  no  less  Incompatible 
with  the  express  covenant  of  tbe  lessee  to  re- 
turn the  road  In  as  good  condition  as  he  re- 
ceived it,  and  rolling  stock  and  equipment 
equal  hi  value  to  that  wbict  be  received. 

It  was  asked  In  argument  by  counsel  for 
tlie  appellant  If  it  could  be  imagined  that  the 
circuit  court  of  the  city  of  Alexandria  would 
have  ai^roved  and  ratified  tbe  lease,  if  It 
bound  the  lessee  to  operate  the  road  continu- 
ously during  the  whole  term,  even  at  a  loss  to 
the  property  then  under  its  care.  It  may  be 
replied,  would  the  court  have  sanctioned  the 
lease  which  bound  the  lessee  to  pay  an  an- 
nual rent  of  $7,000  for  34  years  out  of  moneys 
derived  from  the  property  then  under  Its  care. 
If  the  road  might  not  t>e  used,  but  could  be 
abandoned  at  the  will  and  pleasure  of  the 
lessee?  for  it  la  conceded  that,  by  the  terms 
ot  the  lease,  the  rent  must  be  paid  during  the 
whole  term,  whether  the  road  be  operated  or 
not    Clearly  not 

Our  conclusion  Is  that  the  obligation  to 
maintain  and  operate  the  road  during  the 
term  of  the  lease  is  a  necessary  implication 
from  Its  expressed  stipulations.  It  adds  noth- 
ing to  the  written  contract  to  Infer  an  obliga- 
tion to  do  what  was  actually  intended  by  thTe 
parties  and  what  is  essential  to  glTe  effect 
and  vltaUty  to  It. 

This  conclusion  la  In  no  wise  Inconsist^t 
with  the  case  of  Sherwood  v.  Hallway  Co., 
94  Va.  201.  26  S.  E.  043,  Where  this  court  re- 
fused to  compel  the  railroad  company  to  re- 
place its  tracics  from  Its  existing  terminus  to 
Its  former  terminal  station,  In  the  city  of 
Portsmouth,  and  to  re-establish  that  point  as 
the  terminal  station  of  Its  line.  That  case, 
which  was  much  relied  upon  by  oonnsd  far 
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tbe  appdlsnt,  fttralshefl  no  ground  for  the  con- 
tention that  the  appellant  may  abandon,  at 
ItB  will,  the  lue  of  the  appellee's  road. 

In  that  case  the  contract  sought  to  be  en- 
forced waa  made  enbsequent  to  the  mortgage 
under  which  the  road  was  sold  and  acquired 
by  the  defendant  company,  it  was  held  that 
the  contract,  being  subsequent  to  the  mort- 
gage, was  abrogated  by  the  sale,  and  that  tbe 
purchaser  took  the  property  free  and  disehar^ 
ged  from  all  the  obltgatlona  of  the  contract. 

It  was  further  held  In  that  case  that,  the 
original  company  having  the  right  under  its 
charter  to  fix  Its  deep-water  terminus  at  ei- 
ther one  of  two  points,  and  having  built  its 
road  to  one  of  those  points,  and  selected  that 
as  its  terminus,  it  was  not  obliged  by  its  char- 
ter to  maintain  any  other  terminus,  or  com- 
pelled by  the  general  law  to  keep  up  a  branch 
road  that  it  had  constructed  to  connect  with 
Us  main  line.  So  that  neither  by  charter,  nor 
by  contractual  obligation,  was  the  defendant 
company  obliged  to  make  Its  terminal  station 
ta)  the  city  of  Portsmouth. 

But  how  different  la  the  case  at  bar.  By 
the  lease  there  la  the  obligation  by  contract 
upon  the  lessee  to  use  and  operate  the  road 
during  the  term  of  tbe  lease.  It  is  true  that 
the  obligation  ia  only  implied,  but  it  Is  never- 
thelesa  aa  operative  as  if  it  were  expressed. 
The  lease  from  which  the  obUgatlon  proceeds 
has  never  been  In  any  wise  abrogated,  bnt  hi 
all  the  mutatloi»  of  the  properties  of  the 
lessee  It  has  been  expressly  preserved,  with 
all  the  duties  and  oUIgatlons  arising  under  It. 

In  Sherwood  v.  Railway  Oo.,  supra,  the  dis- 
tinction was  clearly  drawn  between  the  posi- 
tive duties  Imposed  by  charter  and  those  as- 
sumed by  a  corporation  imder  permissive 
grants  of  power.  As  to  the  former,  it  was 
said  that  the  court  would  compel  their  per- 
formance by  appropriate  remedies,  while  with 
reBt)ect  to  the  latter  It  would  enforce  them  or 
withhold  its  hands,  as  might  seem  just,  upon 
a  conalderatlon  of  all  the  circamatances  of  the 
case. 

in  the  case  at  bar  there  is  the  obligation  by 
contract  upon  the  lessee  to  maintain  and  op- 
erate the  leased  road.  The  obligation  ia  In 
full  forces  and  as  binding  as  if  it  were  a  pari- 
tlve  duty  imposed  by  charter.  The  case  ia 
clearly  distinguishable  In  prlndple  from  that 
of  Sherwood  v.  Railway  Oo. 

Tbe  lessee  being  bound,  by  the  provisions 
of  the  lease,  to  maintain  and  operate  tbe  road 
of  tbe  lessor,  the  next  question  for  determina- 
tion is  whether  there  Is  any  binding  obliga- 
tion on  the  appellant  to  do  so. 

In  the  decree  of  the  circuit  court  of  tbe  city 
.<tf  Alexandria  of  September  25,  1878,  by 
which  the  court  approved  and  ratified  the 
lease,  is  contained  tbe  following  provision  in 
Illation  to  it:  "And,  for  the  purpose  of  es- 
tablishing the  rights  of  all  parties  dalmlng 
under  this  contract,  it  Is  hereby  declared  that. 
In  any  order  hereafter  to  tie  made  In  this 
cause  providing  for  a  sale  of  the  road  or  a 
reorganisation  of  the  defendant  corporation. 


said  contract  shall  be  duly  respected,  and  all 
rights  acquired  thereunder  duly  protected." 

In  the  thirty-seveDth  section  of  the  decree 
entered  by  the  court,  February  13,  1880,  for 
the  sale  of  the  property  of  the  defendant  cor- 
poration (the  Midland  Company),  the  lease 
from  the  Franklin  Company  was  expressly  in- 
cluded; and  in  the  forty-eighth  sectloa  of  the 
decree  it  was  provided  that  "the  purchaser 
must  take  the  property  rights,  franchises,  and 
works  sold  under  this  decree  by  said  commis- 
sioner subject  to  the  leases  and  contracts  spe- 
cially named  lu  said  thirty-eeventh  section  of 
this  decree,  *  *  *  and  the  said  purchas- 
er must,  as  to  said  contracts  and  leases,  take 
the  place  of  the  said  company  or  of  said  re- 
ceiver, as  the  case  may  be,  and  assume  any 
and  all  UalalUty  and  obligations  thereunder." 
In  the  deed  made,  in  pursuance  of  tbe  sale,  to 
the  purchasers,  who  adopted  aa  their  corporate 
name  "The  Virginia  Midland  Railway  Com- 
pany," the  lease  from  tbe  Franklin  Company 
was  apressly  conveyed,  and  the  fraegoius 
provision  In  the  forty-^ghth  sectloii  of  the  de- 
cree of  sale  duly  Incorporated. 

The  new  corporation,  on  April  15,  1886.  de- 
mised all  of  its  property,  including  expressly 
the  lease  from  the  Franklin  Company,  to  tbe 
Richmond  &.  Danville  Railroad  Company,  for 
a  term  of  89  years;  and  by  deed  of  Octolier 
22;  1888,  the  latter  company  conveyed  mwA, 
If  not  all,  of  the  said  property,  induding  tbe 
lease  from  the  Franlilln  Oompany,  to  the  Cen- 
tral Truat  Oompany  of  New  York,  trustee,  to 
secure  certain  bonds  tamed  by  the  Richmond 
&  Danville  Railroad  Oompany.  This  deed 
was  foreclosed  by  decree  of  the  circuit  oourt 
of  the  United  SUtes  for  the  Eastern  district 
of  Virginia  entered  on  April  13,  18M,  In  the 
consolidated  causes  of  Oaitral  Trust  Company 
of  New  York,  trustee,  against  the  Richmond 
&  DanvUle  Railroad  Company,  and  WiUiam 
P.  Clyde  and  others  against  the  same  and  oth- 
ers, and  tbe  property  conveyed  by  the  said 
deed.  Including  tbe  lease  from  the  Franklin 
Company,  waa  bot^ht  by  certain  persona,  who 
assumed  and  adopted  the  corporate  name  of 
"Southern  Railway  Oompany."  A  convey- 
ance was  duly  made  of  the  property  on  June 
18.  16&1,  to  the  said  company,  by  masters  ap- 
pointed for  that  purpose  by  decree  entered  lu 
tbe  said  causes.  It  thereby  acquired,  and  by 
the  express  terms  of  the  conveyance  assuineil 
and  adopted,  the  lease  of  the  Franklin  Gona- 
pany,  and  thereby  became  liable  for  the  ful- 
fillment of  all  the  obligations-  of  the  original 
lessee.  It,  therefore,  plainly  appears  that  the 
Southern  Railway  Company  stands  in  the 
shoes  of  BartMur,  receiver,  as  respects  the 
said  lease,  and  is  as  firmly  bound  by  Its  core- 
nauta,  expressed  or  implied,  aa  if  it  had  beoi 
the  original  party  thereto  Instead  of  the  ^d 
receiver. 

Having  ascertained  from  the  provialons  of 
the  lease  under  construction  that  tbe  lessee. 
Barbour,  receiver,  was  bound  to  operate  the 
road  of  the  lessor  dtulog  the  term  of  the  lease, 
and  bdng  also  of  opinion  that  tbe  appellant 
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company  is  likewise  bound  by  the  said  obliga- 
tion in  all  Its  force  and  rigor.  It  remains  to  be 
determined  whether  a  court  of  equity  wIU 
enforce  the  obligation. 

It  was  earnestly  contended  by  counsel  for 
the  appellant  that,  conceding  such  obligation 
to  exist,  the  remedy  of  the  appellee  was  a  suit 
at  law  for  damages  for  the  breach  thereof, 
and  that  equity  was  without  Jurisdiction  In 
the  case.  As  a  general  rule,  the  remedy  for 
the  breach  of  a  contract,  especially  where  it 
does  not  relate  to  real  estate.  Is  a  suit  at  law 
for  compensation  in  damages,  but,  If  the 
remedy  be  not  adequate,  full,  and  complete, 
equity  will  Interpose  and  compel  the  specific 
performance  of  the  contract.  The  true  rule 
la  thus  laid  down  in  Story,  Eq.  Jar.  S  S3: 
**The  remedy  must  be  plain;  for.  If  It  be 
doubtful  and  obscure  at  law,  equity  will  as- 
sert a  Jurisdiction.  It  must  be  adequate;  for, 
If  at  law  It  fall  short  of  what  the  party  la 
entitled  to,  that  foimds  a  Jurisdiction  In  equi- 
ty.  And  It  mnst  be  complete;  that  la.  It 
must  attain  the  ftiU  end  and  justice  of  the 
case.  It  matt  reach  the  whole  mischief  and 
secure  the  whole  right  of  the  party  In  a  per- 
fect manner,  at  the  present  time  and  In  future; 
otherwise,  equity  will  Interfere,  and  give  such 
relief  and  aid  as  the  exigency  of  the  particular 
case  may  require."  Staart  t.  Faults,  81  Va. 
688,  22  S.  E.  609. 

It  cannot  be  reasonably  contended  that  a 
suit  at  law  would  aCTord  redress  for  the  threat- 
ened injury.  Only  half  of  the  term  of  the 
lease  has  expired.  It  has  17  years  still  to  run. 
It  would  be  Impossible  to  ascertain  the 
anoonnt  of  damage  that  the  complainant  would 
sustain  from  an  abandonment  of  the  road  dur- 
ing the  remainder  ot  the  lease.  The  injury 
frona  loss  of  traffic,  from  the  natural  and  cer- 
tain decay  of  buildings  and  stmctares,  and 
from  the  possible,  If  not  probable,  forfeltnre 
of  Its  franChlaes  and  property,  could  not  be 
estimated  nor  compensated  by  damages.  Hie 
right  of  the  ecanplalnant  to  hare  the  road 
operated  by  the  defendant  until  the  expiration 
of  the  lease  Is  a  continuing  right,  and,  If  the 
Injury  were  reparable  in  damages,  It  wonld 
require  a  multiplicity  of  actions  for  the  dal^ 
breach  of  the  agreement.  The  remedy  at  law 
would  be  neither  complete  nor  adequate. 
Xothlng  short  of  the  interposition  of  a  court 
of  equity  would  meet  the  exigencies  of  the 
situation,  and  secure  the  complainant  the  pro- 
tection of  Its  rights. 

It  was  objected  that,  conceding  the  remedy 
■t  law  to  be  Inadequate,  equity  will  nererthe- 
lesa  not  compel  spedflc  performance  of  a  con- 
tract having  some  years  to  nm,  which  Is  prac- 
tically what  Is  sought  by  the  mandatory  in- 
Innotion,  that  requires  continuous  acts.  In- 
volving the  exercise  of  skill  and  Judj^ent  It 
may  be  admitted  that  the  authorities  are  not 
nilfonn,  and  that  there  are  decisions  whldi 
lustaln  the  ol^sctlon,  but  an  examination  of 
the  decided  cases  will  disclose  the  fact  that 
the  great  weight  of  authority,  and  especially 
the  recent  decisions  of  courts  of  the  highest 


respectability  and  Influence,  maintain  the  Juris- 
diction of  equity  In  a  case  like  that  at  bar. 
The  courts  are  constantly  called  upon  to  exer- 
cise the  very  jurisdiction  here  called  in  ques- 
tion, In  operating  railroads  through  receivers. 
No  particular  difficulty  is  encountered  In  do- 
ing BO,  although  the  operation  of  the  road  in 
such  case  requires  a  continuous  series  of  acts, 
iuTolving  the  exercise  of  skill  and  judgment; 
and,  if  the  court  can  do  this  through  Its  re- 
ceiver, no  good  reason  is  perceived  why  it  may 
not  compel  a  railroad  company  to  operate  a 
road  In  performance  of  Its  contract  to  do  so. 

In  Joy  V.  City  of  St  Louis,  138  U.  S.  1,  11 
Sup.  Ct.  243,  the  St.  Louis,  Kansas  City  & 
Color^o  Railroad  Company  claimed  that  It 
was  entitled  by  succession,  under  a  certain 
contract,  to  use.  Jointly  with  the  Wabasb. 
St.  IauIs  &  Pacific  Railway  Company,  that 
portion  of  the  tracks  of  the  latter  company 
which  extends,  from  a  point  on  the  northern 
line  of  Forest  Park,  through  the  park,  and 
thence  to  the  Union  Depot,  In  the  city  of  St. 
Louis,  together  with  the  right  to  use  side 
tracks,  switches,  turnouts,  and  other  terminal 
facilities.  It  was  a  continuing  right,  and  un- 
limited In  time.  The  contract  contained  pro- 
visions regulating  the  running  of  trains,  and 
prescribing  the  duties  of  superintendents,  train 
masters,  and  other  officers.  The  claim  being 
denied,  and  the  right  to  use  the  tracks  re- 
fused, the  court.  In  a  suit  brought  to  enforce 
the  same,  decreed  the  specific  performance  of 
the  contract,  and  enjoined  the  Wabash  Com- 
pany from  refusing  to  permit  the  Colorado 

'  Company  to  use  Its  tracks. 

In  Telegraph  Co.  v.  Harrison,  146  U.  9. 
12  Sap.  Ot.  900.  ttae  telegraph  company  had 
entered  into  a  contract  with  Harrison  Bros., 
by  which  It  agreed  to  allow  them  the  rlg^t  to 

'  put  up,  at  their  own  expense,  maintain,  and 
use,  a  telegraph  wire  on  Us  poles  between 
PbHaddphla  and  Xew  York,  which,  when  pot 
up,  was  to  be  maintained  and  kept  In  good 
woricing  order  at  the  ei^nse  of  the  telegraph 
company,  and  over  whlcb  Harrison  Bros,  were 
to  be  allowed  to  transmit  messages  free  of  all 
charge.  At  the  expiration  of  10  years  the 
wire  was  to  become  the  property  of  the  tele- 
graph company,  after  which  time  It  was  to 
lease  the  same  to  Harrison  Bros,  for  $600  per 
annum,  and  upon  the  same  terms,  in  all  other 
respects,  as  If  the  wire  had  not  been  given 

*  up.  The  10  years  having  expired,  Harrison 
Bros,  continued  to  use  tlie  wire  as  before,  but 
paying  the  stipulated  sum  of  f 600  per  annum. 
After  this  had  gone  on  tor  about  3  years,  the 
telegraph  company  gave  notice  to  Harrison 

j  Bros,  of  its  intention  to  terminate  the  agree- 
ment The  court  held  that  the  contract  waa 
one  proper  for  specific  performance  and  en- 
joined the  telegraph  company  from  terminat- 
ing the  agreement  and  required  it  to  main- 
tain the  wire  in  good  working  order  for  Bar* 
risen  Bros. 

In  Prospect  Park  &  G.  I.  R.  Go.  t.  Coney 
I  Island  &  B.  R.  Co.,  144  N.  T.  1B2,  39  N.  Q.  17, 
,  It  appears  that  the  lOalntiff  owned  a  iteam 
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railroad,  wblcli  ezteDded  from  Coney  Island  to 
a  depot  at  the  comer  of  Nlutb  avenae  and 
Twentieth  street,  In  the  city  of  Brooklyn,  and 
also  owned  certain  horse-car  railroads,  ex- 
tending from  the  depot  to  Fulton  Ferry,  and 
that  the  defendant  operated  certain  horse-car 
Does  from  Fulton  and  other  ferries  to  Fif- 
teenth street,  and  thence  to  Coney  Island.  A 
contract  was  entered  Into  between  them  by 
which  the  plaintiff  granted  to  the  defendant 
the  right  to  use  the  tracks  of  Its  horse-car 
line  on  Ninth  aTenue,  from  Fifteenth  street 
to  the  depot  at  Ninth  avenue  and  Twentieth 
street,  free  of  charge,  for  21  years  from  June 
1,  18S2,  and  the  defendant  corenanted  to  run 
cars  to  plaintiff's  depot  to  connect  with  Its 
trains  run  to  and  from  Coney  Island.  The 
contract  contained  a  provision  that,  in  case 
the  defendant  should  use  steam  as  a  motive 
power  on  Its  line  between  the  dty  and  the 
Island,  either  party  could  terminate  the  con- 
tract on  six  month's  notice.  They  acted  under 
the  contract  until  October,  1889,  when  defend- 
ant, having  adopted  the  "trolley  system"  of 
mnnlng  cars  by  electricity  upon  Its  road  be- 
tween the  city  and  the  Island,  ceased  to  run  Its 
cars  to  the  plaintiff's  depot,  and  advised  the 
plaintiff  of  Its  intention  not  to  do  so.  Upon  a 
bill  filed  by  the  plaintiff  to  compel  spedfle 
performance  of  the  contract,  tbe  court  so  de- 
creed. 

In  Union  Pac  R.  Co.  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  163  U.  S.  564,  16  Sup.  Ct.  1173,  a  con- 
tract between  certain  railroads  for  trackage 
arrangement  In  all  Its  details,  for  a  period  of 
909  years,  was  decreed  to  be  specfflcally  per^ 
formed  upon  the  refusal  of  the  party,  which 
had  contracted  for  the  use  of  Its  tracks,  to 
abide  by  the  agreement,  and  the  recalcitrant 
company  enjoined  from  interiK>sIng  any  ob- 
stacle to  the  enjoym^t  by  the  other  party  of 
the  rlghtu  and  prtvUeges  secured  to  It  under 
the  contract. 

The  case  of  Schmidt  v.  Railroad  Co.  (Ky.) 
41  S.  W.  1015,  is  very  similar  In  Its  principal 
features  to  the  case  before  us.  The  Northern 
DIvIsioD  of  the  Cumberland  &  Ohio  Railroad 
Company  leased  Its  roadbed,  right  of  way, 
and  other  property  to  the  Louisville,  Cincin- 
nati &  Lexington  Railway  Company  for  the 
period  of  30  years.  The  Louisville  &  Nash- 
ville Railroad  Company  purchased  &e  entire 
property  of  the  lessee,  including  the  said 
lease;  took  possession  of  the  demised  road; 
and,  after  operating  It  for  a  considerable  pe- 
riod, gave  notice  of  Its  Intention  to  abandon 
the  operation  of  the  road.  Suit  was  thereupon 
Instituted  to  enjoin  It  from  doing  so,  and  to 
compel  the  performance  by  It  of  tbe  lease. 

The  lessor  was  required  by  Its  charter  to 
operate  the  road,  but  the  defendant  contend- 
ed that  no  duty  rested  upon  It  except  such 
as  was  imposed  by  the  lease  itself,  and  denied 
that  the  duty  to  operate  the  road  was  so  Im- 
posed. Tbe  court  held  that,  as  assignee  of 
the  lease.  It  assumed  all  the  obligations  there- 
of,  and  that  it  being  the  statutory  duty  of  the 
lessor  to  operate  the  road,  and  the  lessor  hav- 


ing agreed  that  the  lessee  should  operate  it 
for  the  term  of  30  years,  the  defoidant  was 
obliged,  onder  tbe  agreement,  to  do  so. 

In  all  of  tbe  cases  abore  referred  to.  or  Id 
□early  all  of  them,  the  same  contoitlou  wa^s 
made  as  Is  now  made  here,  that  a  court  of 
equity  wUl  n»t  specifically  enforce  a  contract 
that  calls  for  continuous  service,  Involving  tbe 
exercise  of  skill  and  Judgment,  and  requlret 
constant  supervision  on  the  part  of  tbe  court, 
but  It  was  overruled,  and  specific  performance 
decreed.  Gases  might  be  multiplied  lUostnt- 
Ing  the  maintenance  of  JvriaOlctlon  by  courts 
of  equity  in  cases  like  tbat  at  tar,  lint  It  Ii 
deemed  unnecessary. 

The  enforcement  of  the  contract  la  also  ob- 
jected to  on  the  ground  of  hardship.  It  Is 
not  pretended  tliat  tbe  lease  wai  Induced  by 
fraud  or  false  representations  of  facts.  Go 
the  contrary,  It  was  entered  into  after  due 
deliberation,  was  reasonable  and  fair  when 
made,  and,  as  declared  in  the  preamble, 
"deemed  Judicious  and  benefldal"  to  both  par- 
ties. Operation  nuder  It  liaa  danonstnted 
that  the  Franklin  Oompeny,  Instead  of  beoHn- 
ing  "a  valuable  feeder"  to  tbe  main  line  of 
the  lessee,  has  proved  to  be  an  unprofitable 
adjunct.  Hie  hardship  is  doe,  In  tbe  main.- 
te  miscalculation  in  making  the  contract,  and 
In  part  to  subsequent  events  and  a  change  of 
circumstances  In  no  wise  attrlbutaUe  to  tbe 
lessor. 

It  Is  not  doubted  tbat  there  are  adjudged 
cases  which  hold  tbat  a  court  of  equity  will 
not  decree  specific  performance  of  the  agree- 
ment where  It  would  entail  great  hardship, 
and  tbe  hardship  was  due,  in  some  measnre, 
at  least,  to  the  conduct  of  the  other  party. 
Booten  V.  Scheffer,  21  Grat.  474;  GIsb'a  Ei*r 
V.  Jamison.  96  Va.  — ,  31  S.  B.  521;  and 
Waiard  V.  Tayloe,  S  Wall.  864. 

But  we  question  whether  a  court  of  equity 
ever  refuses  specific  performance  upon  the 
sole  objection  of  hardship,  where  the  contract 
In  Its  inception  was  fairly  and  Justly  made, 
and  the  hardship  Is  the  result  of  mlscalcnli- 
tlou.  or  Is  caused  by  subsequent  events  or  a 
change  of  circumstances,  and  the  party  seek- 
ing performance  Is  wholly  without  fault.  In 
Marble  Co.  v.  Ripley,  10  Wall  356.  Mr.  Jus- 
tice Strong,  in  speaking  of  contracts  that  were 
supposed  to  be  fair  and  equal  when  made, 
but  In  the  lapse  of  time  have  become  bad  bar- 
gains, said:  "Besides,  it  is  by  no  means 
clear  that  a  court  of  equity  will  refuse  to  de- 
cree tbe  specific  performance  of  a  contract, 
fair  when  It  was  made,  but  which  has  t>ecome 
a  bard  one  by  the  force  of  subsequent  circum- 
stances and  changing  events."  The  element 
of  risk  enters  more  or  less  Into  every  coo- 
tract,  and  tbe  obligation  to  perform  It  cannot 
be  allowed  to  depend  upon  the  question  whetli- 
er  it  has  proved  to  be  advantageous  or  dis- 
advantageous. It  would  be  a  travesty  upon 
Justice,  and  the  reputed  sanctity  of  contracts 
would  be  of  little  avail.  If  parties  could  refuse 
tbe  performance  of  contract  having  some 
years  to  nm,  which  were  fairly  entered  into. 
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and  b^lered  to  be  Juit  and  equal  when  made, 
merely  because  from  couUugeucles,  whose 
possibility  might  have  been  foreseen,  they  had 
turned  out.  In  the  course  of  execution,  to  be 
a  loalng,  lustead  of  a  profitable,  bargain. 

In  Schmidt  T.  Railroad  Co.,  supra,  It  ap- 
peared that  the  lessor  was  largely  Indebted  to 
the  defradant  company,  the  assignee  of  the 
lease,  for  moneys  furnished  for  It  under  the 
contxact  of  lease,  and  to  be  repaid  by  It; 
that  Judgment  had  been  recovered  (or  the 
amount,  and  an  eCtort  made  to  sell  the  leaaed 
road  to  pay  It,  but  nothing  could  be  made,  be- 
canae  no  one  would  give  anything  for  the 
road  subject  to  the  mortgage  subsisting  upon 
It.  It  also  amwared  that  the  leased  rood  was 
being  run  at  a  heavy  loss,  the  necessary  cost 
of  operating  having  exceeded  the  receipts  In 
the  sum  of  $199,411.70.  The  defendant  claim- 
ed that  It  would  be  harsh  and  Inequitable,  un- 
der these  circumstances,  to  require  It  to  con- 
tinue to  operate  the  road;  but  the  court  held 
that  the  facts  In  the  case  were  not  such  as  to 
release  the  defendant  from  performing  the 
contract  Nor  can  the  objection  baxdablp, 
made  in  the  case  beton  ni^  avail  to  stay  ttie 
hands  of  the  court. 

Objection  Is  made  to  the  decree  anraaled 
from  tliat  it  enjoins  the  amwllant  from  aban- 
doDiag  or  ceasing  to  <^>^ate  the  road  as  It 
was  then  (q>«>atlng  It,  without  regard  to  the 
fxigencies  of  the  case.  The  decree  slm[^  re- 
quires the  same  train  service  as  the  appelant 
had  de«ned  to  be  proper  and  necessary  dar- 
ing the  three  years  It  had  been  In  control  and 
operation  of  the  road.  It  Is  to  be  presumed 
that  It  was  then  ninnlny  only  snch  trains, 
and  with  such  cars,  as  Its  experience  showed 
were  required.  This  would  seem  to  be  re»- 
winable  and  proper,  and  to  tundsh  no  good 
^ound  of  complaint. 

The  further  objection  Is  mude  to  the  decree 
that  it  requires  the  appellant  to  operate  the 
entire  line  from  Kocky  Mount  to  Franklin 
Junction,  which  Indudes  seven  miles  not  be- 
longing to  the  appellee,  but  Is  the  property  of 
the  appellant.  This  seven  miles  Is  a  branch 
road  of  the  Midland  Company,  running  out 
from  Its  main  line  to  a  place  called  FlttsvUle, 
and  was  in  existence  when  the  lease  was 
made;  and  the  provisions  of  the  lease  clearly 
show  that  It  was  the  understanding  and  agree- 
ment of  the  parties  thereto  that  the  Franklin 
Company  was  to  construct  Its  road  to  the 
western  terminus  of  the  branch  road,  so  as  to 
obtain  connection  with  the  main  line.  With- 
out the  branch  road,  there  would  be  no  con- 
nection between  the  new  road  and  the  main 
line.  It  was  by  means  of  the  branch  road 
that  the  new  road  was  to  become  "a  valuable 
feeder  to  the  traffic  of  the  main  line."  It  Is 
plainly  Implied  In  the  lease  that  the  branch 
road  was  to  be  operated  In  conjwnctlon  with 
the  new  rond.  The  two  have  beon  operated 
together  as  one  Une  ever  tince  the  beginning 
of  the  lease.  They  were  so  opernted  by  the 
original  lessee  and  all  of  bis  successors,  and 
were  being  so  operated  by  the  appellant  when 


this  controreray  arose.  The  branck  road  Is 
essential  to  the  use  and  enjoyment  of  the  road 
of  the  Franklin  Company,  and  the  court  com- 
mitted no  error  In  the  respect  comi^ained  of. 

We  find  no  error  in  the  decree  appealed 
from,  except  in  dismissing  the  case  from  the 
docket  The  court  should  have  reserved  the 
right  to  make  additional  orders  from  time  to 
time,  as  circumstances  might  require,  and 
kept  the  case  on  the  docket  for  that  purpose. 
The  decree  will  be  amended  In  this  rsivect, 
and  as  to  amended  will  be  affirmed. 

KEXTH,  dlssentlns. 


Ex  parte  TAXGETY. 
Appeal  of  BOUSHALL. 
(Supreme  Court  of  Korth  Carolina.   March  14, 
1880.) 

Estjltbs— Sale— PsKsoiTs  ito*  ni  Esse. 

Where  a  testator  bequeaths  land  to  bis 
daughter  (or  life,  and  then  to  her  children,  the 
court  has  power,  on  application  of  the  daugh- 
ter and  all  her  children  then  living,  to  order  a 
sale  ol  the  estate,  since  after-born  childreo 
will  be  concluded  by  snch  sale  by  representa- 
tion of  those  then  uvlng. 

Appeal  from  sapedor  court  Wake  county; 
Brawn,  Judge. 

In  the  matter  of  the  administration  ot  the. 
estate  of  N.  S.  Harp,  deceased,  on  appUcatliHi 
of  Elodla  R  Ifancey  and  others,  devisees,  an 
order  fOr  the  sale  of  land  was  mado;  and  on 
refusal  of  J.  D.  Bousliall,  a  purchaser,  to  com- 
ply with  tals  bid,  judgment  was  rendered 
as^nst  him,  from  wtAA  he  appeals.  Af- 
firmed. 

Shepherd  A  Boabee,  for  appellee^ 

FAIRCLOTH,  0.  J.  N.  S.  Harp  devised  as 
follows:  "All  the  residue  of  my  estate,  real 
and  personal  and  mixed,  I  give  and  bequeath 
to  my  wife,  Lucy  H.  Harp,  during  her  natural 
life,  and  then  in  remainder  to  my  daughter, 
Elodla  Benton  Yancey,  wife  of  Thomas  B. 
Taucey,  during  her  natural  life,  and  then  to 
her  children."  Elodla  and  her  children,  some 
of  whom  are  minors  represented  by  their  next 
friend,  ask  the  court  to  order  a  sale  of  the 
land,  and  that  the  proceeds  be  invested,  un- 
der the  direction  of  the  court,  for  their  benefit. 
The  purchaser  of  one  lot  declines  to  pay  his 
bid,  and  raises  the  question  whether  the  court 
has  the  power  to  order  the  sale,  and  that  is 
the  only  question.  We  are  not  considering 
whether  Elodla  acquired  an  estate  in  fee,  or 
for  life  only.  She  and  her  children  are  ask- 
ing for  a  sale.  The  only  suggested  difficulty 
Is  that  by  possibility  she  may  have  other  chil- 
dren, whose  Interest  cannot  now  be  sold.  We 
think  that  appellant's  contention  is  untena- 
ble. When  the  life  tenant  still  living,  has  no 
child,  it  has  been  held  that  the  court  has  no 
power  to  order  a  sale  of  land,  where  It  la  lim- 
ited In  remainder  to  persons  not  In  esse,  be- 
cause there  can  be  no  one  before  tbe  conrt  to 
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represent  their  Interest  Watson  v.  Watson, 
56  N.  C.  400;  Justice  v.  Guion,  76  N.  C.  442. 
So,  also,  If  the  devise  was  in  remainder  to 
eucb  cliUdren  as  should  be  llrlng  at  the  deuth 
of  the  life  tenant,  the  cxjurt  could  not  sell;  for, 
until  that  event.  It  could  not  be  linown  who 
would  take.  Kx  parte  Miller,  90  N.  C.  U25; 
Williams  T.  Hasaell,  74  N.  C.  434.  But.  when 
all  the  remainder-men  llTlng  are  before  the 
court,  they  represent  a  class,  and  when  the 
gift  is  general,  and  there  Is  no  element  of  sur- 
vivorship in  it,  It  is  otherwise,  and  by  repre- 
sentation those  who  may  afterwards  be  bom 
are  concluded  by  the  action  of  the  court  upon 
those  of  the  same  class  then  before  It,  and 
the  purchaser  at  such  sale  will  acquire  a  good 
title  against  after-bom  children  of  the  same 
Ufe  tenant.  Irvln  v.  Chirk,  08  N.  C.  437,  4 
S.  EL  30.  In  Williams  v.  Hassell,  supra,  the 
court  said:  "Suppose,  In  the  case  before  us, 
the  devise  bad  been  to  the  first  takers  tot 
life,  remainder  to  their  children.  That  would 
take  in  all  the  children,— as  well  those  bora 
after  the  death  of  the  testator  as  those  bom 
before;  and  In  such  case  It  may  be  that  the 
bom  child  might  be  allowed  to  rein-esent  the 
class."  That  supposed  case  Is  Just  what  we 
now  have  before  us.  The  Investment  will  be 
made  as  the  court  may  direct,  and  the  cause 
Is  retained  for  further  direction.  It  Is  to  the 
Interest  of  our  people  that  the  title  to  property 
should  be  clogged  as  little  as  possible  with 
"IlmttatlonB,"  "tmsts."  etc.,  and  public  iK>ilcy 
requires  that  the  alienation  of  land  should  be 
as  free  from  such  condltltHi  as  any  article  of 
traffic.  Afflnned. 


PERDUB  et  al.  r.  PERDUE  et  al. 
(Supreme  Court  of  North  Carolina.   Mardi  14, 
1890.) 

WlIAS— COSBTRUCTIOS— CBaUOS  OM  LaHD. 

Under  a  will  devising  all  plaintiff's  prop- 
erty to  his  grandson,  and  stating  that  it  is  tes- 
tator's denire  that  the  grandson  shall  take 
charge  of  his  grandmother,  his  mother,  and  his 
sisters  during  their  lifetime,  no  charge  on  the 
land  for  the  support  of  such  persons  was  in- 
tended. 

Appeal  from  superior  court,  Vance  county; 
Bromi,  Judge. 

SiUt  by  Blary  A.  Perdue  and  others  against 
W.  T.  Perdue  and  otiiers.  IMalntUTa  moved 
for  judgment  upon  the  facts  admitted,  and  set 
out  In  the  ideadlngs,  and  upon  the  Issues 
found  by  the  Jury,  chai^ng  the  land  with 
f75  per  year  for  plaintiffs'  support,  begin- 
ning January  1,  IBMi.  Motion  refused.  Judg^ 
ment  for  defendants.  Plaintiffs  excepted  and 
appealed.  Affirmed. 

W.  B.  Shaw  and  T.  M.  PIttman,  for  appel- 
lants. A.  C.  Zolllcoffer,  X.  T.  Hicks,  and  A. 
J.  Harris,  for  appellees. 

PAIRCLOTH,  C  J.  The  following  facts 
constitute  the  case:  James  H.  Palkner  died 
About  the  year  1888^  taavlog  first  made  and 


pulillslied  his  last  will  and  testament,  the  con- 
struction of  items  2  and  3  of  which  form  tix 
basis  of  this  action  by  the  plaintiffs.  The 
said  items  are  as  follows:  "Item  2.  I  will  and 
bequeath  unto  my  grandson,  William  Thomas 
Perdue,  all  of  my  land  and  personal  property; 
to  him  and  his  heirs  and  assigns,  forever. 
Item  3.  It  Is  my  will  and  desire  that  the  said 
William  Thomas  Perdue  shall  take  care  of  hU 
grandmother  Lundy.Falkner  and  also  of  hia- 
mother,  Mary  Ann  Perdue,  during  their  life- 
time, and  also  to  take  care  ot  his  two  sisters. 
Jennie  A  and  Bettie  Ann  Perdue^"  Ttie 
grandmother  Lundy  Falkner  Is  dead,  and  tbe 
said  Jennie  A.  and  Bottle  Ann  Perdue  are  aow 
married,  and  live  with  their  husbands.  Tlie 
said  James  H.  Falkner  died  seised  and  pos- 
sessed of  a  tract  of  land  In  Vance  connty  con- 
taining about  66  acres,  which  William  Thomas 
Perdue  mortgaged;  and,  upon  default  of  pay- 
ment of  the  debt  secured  by  the  mortg^e,  the 
land  was  after  several  years  sold  by  the  mon- 
gagee,  and  the  defendants  Powell  and  Cooper 
l>ecame  the  purchasers,  went  Into  possession, 
and  now  hold  the  same.  Lundy  Falkner  is 
dead,  and  the  question  is,  does  the  will  make 
the  support  of  the  plaintiffs  a  charge  upon  the 
land  In  the  hands  of  defendants,  or  is  li  a 
personal  trast  and  confidence  in  W.  T.  Per- 
due? 

No  mle  Is  l)etter  setUed  than  tliat  the  in- 
tention of  the  testator  must  govern.  The  in- 
tention must  be  expressed  or  Implied  from  tbe 
language  of  the  will,  consklered  as  a  wli'>le. 
Beach,  Wills.  H  255,  266.  We  see  nothhig  in 
this  win  which  implies  that  a  charge  on  tbe 
land  for  the  support  of  the  plalntitTs  was  in- 
tended. It  is  only  a  recommendation  or  re- 
quest. The  following  are  some  Instances  In 
which  the  court  considered  that  certain  words 
Implied  tbe  Intent  to  chat^e  the  propertj  as 
a  Hen  therecHi:  In  Outland  v.  Ontland.  11$ 
N.  C.  188,  23  S.  B.  972,  the  care  and  support 
were  the  "consideration"  expressed  for  the  de- 
vise to  the  sons.  In  MIsenhelmer  v.  Sifford. 
94  N.  G  692,  there  was  a  devise  of  land  to  a 
son.  "provided"  be  maintained  his  mother  dur- 
ing life  comfortably,  etc.  Held  to  be  a 
charge.  In  Gray  v.  West,  93  N.  C.  442,  It  was 
provided  In  the  will  that  "Arey  Gray  is  to 
have  her  support  out  ot  the  land."  This  wa* 
held  a  charge.  Hayior  I^nier,  7  N.  C.  !>S. 
and  Wellons  v,  Jordan.  83  N.  O  371,  are  in- 
stances where  the  trust  was  personal  only, 
and  simlhir  In  principle  to  the  one  before  ns. 

We  find  no  error  in  the  ruling  of  the  conn 
below.  Afiirmed. 


OITT  OP  GREENSBORO  T.  WnXIAMS. 
(Snpreme  Court  of  N(ffth  Carolina.  Macdi  14 


PiDDLIBS  — iTtlTBUlIT  llBROBASfS— DsniriTro^L 
One  who  delivers  an  article  already  soM. 
and  collects  the  price,  or  who  sells  articles 
without  traveling  about,  is  not  a  *>^dd]e^  or 
itinerant  merchant" 
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Appeal  from  saperlor  court,  GuUford  coun- 
ty; Timberiake,  Judge. 

R.  J.  Winianu  was  convicted  of  peddling 
without  a  license,  and  be  appeals.  Rerened. 

Ghas.  M.  Stedman,  tor  appellant  A.  M. 
Scales,  for  appellee. 

FURCITBS,  J.  This  Is  a  criminal  proceeding 
instituted  by  the  city  of  Greensboro  against 
tbe  defendant  upon  the  charge  of  violating  its 
charter  and  ordinances  against  "peddlers  and 
itinerant  merchants."  On  the  trial  tbe  Jury 
found  a  special  verdict,  as  follows:  "That  on 
the  16th  day  of  June.  1808.  R.  J.  WlUIams  did 
sell  a  picture  frame  and  picture  In  the  city  of 
Oreensboro,  North  ChroUns,  without  having 
any  license  to  sell  the  same  from  the  said 
city.  That  some  time  prior  thereto  an  agent 
of  the  Chicago  Portrait  Company  made  an 
executwy  contract  with  Mrs.  J.  E.  De  Lonne 
to  furnish  her  with  a  portrait  and  frame  of 
the  manufacture  of  the  Chicago  Portiult  Com- 
liany,  doing  business  In  tbe  city  of  Chicago, 
state  of  Illinois,  to  be  sbbject  to  her  approval, 
and  any  executory  contract  made  by  her  to 
purchase  not  to  l>e  binding,  unless  she  aftei^ 
wards  approved  of  the  frame,  when  delivered 
to  ber.  That,  In  pursuance  of  tbe  executory 
contract  so  made,  the  Chicago  Portrait  Com- 
pany shipped  to  the  city  of  Oreensboro,  N*.  C, 
several  pictures  and  several  frames  In  bulk, 
whereupon  the  defendant,  R.  J.  Williams,  act- 
ing for  the  Chicago  Portrait  Company,  broke 
the  bulk  of  the  wlglnal  package,  consigned  to 
the  Chkmgo  Portrait  Company,  Oreensboro, 
N.  O.,  and  placed  tbe  pictures  in  the  frames, 
and  sold  and  delivered  one  to  Mrs.  J.  E.  De 
T^nue  as  aforesaid,  and  collected  for  the 
siime,  in  pursuance  of  the  executory  contract 
heretofore  alluded  to.  That  section  67  of  the 
vfaarter  of  Greensboro,  X.  C,  Is  as  follows: 
*That,  In  addition  to  the  subjects  listed  for  tax- 
ation, the  aldermen  may  levy  a  tax  apon  tbe 
following  sabjects,  the  amount  of  which  tax, 
when  fixed,  shall  be  collected  by  the  collector 
of  taxes,  and,  if  not  paid  on  demand,  the  same 
may  be  recovered  by  suit,  or  the  articles  upon 
which  the  tax  is  imposed,  or  any  other  prop- 
erty of  the  owner,  may  be  forthwith  distrained 
and  sold  to  satisfy  the  same,  namely:  (1) 
rpon  all  Itinerant  merchants  or  peddlers, 
vending  or  otTerlng  to  vend,  in  tbe  city,  a 
license  lax  not  exceeding  fifty  dollars  a  year, 
except  such  only  as  sell  books,  charts,  or  maps 
or  wares  of  their  own  msnufacture,  but  not 
excepting  venders  of  medicine  by  whomso- 
ever nianafactnred;  not  more  than  one  person 
shall  peddle  under  a  single  license.'  That  the 
following  Is  an  ordinance  duly  passed  by  the 
board  of  aldermen  under  and  by  virtue  of  the 
foregoing  section  of  said  diarter:  'Be  It  or* 
dained  hy  the  board  of  aldermen  of  the  city 
of  Greensboro,  that  all  Itinerant  merchants  or 
peddlers,  except  socb  as  sell  books,  diarts  or 
maps,  whether  sold  by  auctioneers  or  other- 
wise, and  except  further,  goods  of  tbeir  own 
manufactore.  bat  not  except  nwdldnea  1^ 


whomsoever  manntactnred,  offering  for  same 
goods  by  sample  or  otherwise  at  retail  In  the 
town  of  Oreensboro,  shall  pay  a  llceuse  tax  of 
fifty  dollars  per  year.  Any  person  subject  to 
this  tax  offering  gootjs  for  sale  without  a  li- 
cense shall  be  fined  (25  for  each  and  every 
offense.  License  under  this  ordinance  shall 
be  Issued  by  the  tax  collector  and  said  li- 
cense shall  bear  tbe  date  of  the  Issue.*  If, 
upon  the  foregoing  facts,  the  court  shall  be 
of  opinion  that  the  dereudant  Is  guilty,  the 
Jury  say  that  he  Is  guilty;  otherwise,  they 
say  that  he  Is  not  guilty,"  Upon  this  special 
verdict,  the  court  being  of  opinion  that  the  de- 
fendant was  guilty,  the  verdict  was  so  enter- 
ed, and  the  defendant  appealed  from  the  }udg^ 
ment  pronounced  thereon. 

It  was  stated  on  tbe  argument  that  the  case 
was  intended  to  present  the  question  of  inter- 
state commerce,  and  the  constitutionality  of 
the  charter  and  ordinances  of  the  plaintiff 
city.  But  It  does  not  seem  to  us  that  tbe  spe- 
cial verdict  (by  which  we  must  be  governed) 
raises  these  interesting  and  troublesome  ques- 
tions. And  wG  do  not  propose  to  raise  or  dis- 
cuss them,  unless  they  were  presented  by  the 
record,  and  necessary  to  the  determination  of 
the  appeal.  The  plaintiff's  counsel,  on  this 
branch  of  his  case,  calls  our  attention  to 
Range  Co.  v.  Carver,  118  N.  C.  328,  24  8.  K. 
352.  There  we  discussed  at  considerable 
length  the  doctrine  of  Interstate  ccHsmerce, 
and  the  constitutional  question  Involved  In 
that  case,  and,  If  It  was  necessary  that  we 
should  consider  those  questions  in  this  ap- 
peal, we  would  probably  be  very  much  In- 
fluenced by  what  Is  said  In  that  case;  but, 
as  they  do  not  arise  here,  we  do  not  consider 
or  discuss  them. 

The  only  question  presented  by  the  special 
verdict  Is  as  to  wheth^  the  defendant  was  an 
"Itinerant  merchant  or  peddler."  "Peddler" 
Is  defined  in  all  the  leading  lexicons,  and  In 
many  judicial  decisions.  But  about  the  stron- 
gest and  most  favorable  definition  for  the 
plaintiff  that  we  find  is  that  given  tn  Range 
Co.  V.  Onrver,  118  N.  O.  334,  24  S.  E.  353: 
"Hawkers:  Those  deceitful  fellows  who  went 
fnnn  place  to  place,  buying  and  selling; 
*  *  *  and  tbe  apiKllatlon  seems  to  grow 
from  their  uncertain  wanderings,  like  persons 
that  with  hawks  seek  their  game  where  they 
can  find  It"  "Hawkers,  peddlers,  and  petty 
shopmen:  Persons  traveling  from  toVn  to 
town  with  goods  and  merchandise."  This 
quotation  is  from  the  opinion  of  Justice  Gray 
in  Emert  v.  State,  JBti  U.  a  309.  15  Sup.  Ct. 
807.  And  even  under  this  definition  we  can- 
not hold  that  the  special  verdict  makes  tbe 
defendant  a  peddler.  Nor  does  It  constitute 
him  an  "Itinerant  merchant,"— a  traveling 
merchant,— If  there  is  a  difference  between  a 
peddler  and  an  "itinerant  merchant"  There 
Is  no  finding— not  even  a  suggestion— that  be 
traveled  about  to  sell  pictures.  Indeed,  this 
idea  is  negatived  when  It  wss  found  that  the 
picture  was  sold  l>efore  it  was  sent  to  him,  and 
be  only  dellrend  it,  and  received  tbe  j^ice 
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■creed  upon  beforehand.  It  seems  to  a»  that, 
In  the  tankage  of  the  late  Chief  Jostlce  Pear- 
Bon,  the  plaintiff  lias  **gDtten  tbe  wrong  sow 
bj  ttie  ear."  There  Is  error.  Bevetwd. 


STATB  T.  BOBXNSON. 
(Sn^me  Court  of  North  CtroUna.   March  14, 
18t»9.) 

GiuiiiMAii  Law— Rianr  to  Opim  akd  Closb. 
Under  rule  8  of  the  superior  court  (88  N. 
C.  608,  22  S.  B.  zii.),  that  In  all  cases,  civil 
or  crimisal,  where  no  evidcoce  Is  introduced 
defendant,  the  rixht  of  reply  and  conelusioas 
shall  belong  to  his  counsel,  such  right  remains 
in  the  state,  where  there  are  several  defend- 
ants, one  of  whom  introduces  no  evidence. 

Appeal  from  guperlor  court.  Wake  county; 
Bryan,  Judge. 

B.  J.  RobincKHi  was  convicted  of  assault, 
and  appeals.  Affirmed. 

The  Attorney  Oeneral  and  Douglass  & 
nmva,  fOT  the  State. 

FAIRGLOTH,  C.  J.  Tbe  defendant  and 
niza  Ward  were  Indicted  for  an  assault  on 
Laura.  Robinson.  At  the  trial.  Ward  Introdu- 
ced witnesses,  but  Robinson  introduced  no 
evidence.  At  the  close  of  the  evidence,  Rob* 
InsoD's  counsel  claimed  tbe  right  to  open  and 
dose  the  at^ment  His  honor,  aa  a  matter 
of  discretion,  allowed  the  state  to  open  and 
close,  and  Robinson  excepted.  It  Is  admitted 
that  his  honor's  ruling,  except  under  role  S 
(89  N.  a  608,  22  8.  B.  xli.),  li  final,  and  not 
reviewable.  Rule  6  (119  N.  G  «se,  27  8.  B. 
xlT.).  Rule  3  Is  that  In  all  cases,  civil  or  crim- 
inal, where  no  evidence  Is  introduced  by  the 
defendant,  the  right  of  reply  and  conclusion 
shall  belong  to  bia  counsel  This  question  of 
practice  has  not  been  heretofore  presented. 
It  Is  the  recollection  of  tbe  members  of  this 
court  that  tlie  practice  has  been  that  where 
one  defendant  Introduces  evidence,  that  gives 
the  right  to  b^tn  and  conclude  the  argument 
to  the  state,  and  we  adopt  that  view  as  the 
better  rule.  If  there  were  several  defendants, 
the  rule  claimed  by  the  defendant  would  be 
inconvenient.  Affinned. 


HABKHAM  v.  HcCOWN  et  aL 
(Snpreme  <3ourt  of  North  Carolina.   March  14, 

isoe.) 

JUSTIOBB  OV  TBI  PBAOB— JURISmOTlOX. 

The  moTtgtigpe  of  a  crop  consented  to  a 
Ftale  thereot  by  the  mortKaeor,  on  her  promise 
to  pay  the  mortgafte  from  the  price.  After  the 
sale,  the  mortgagor  was  compelled  to  sue  for 
the  price;  and  at  her  request,  and  on  her  prom- 
Ik  taat.  when  collected,  the  mortgage  would  be 

Eaid.  tbe  mortgagee  deeisted  suing  to  protect 
is  interest,  and  aided  In  the  pronecntion  of 
the  suit  by  the  mortgagor.  The  suit  resulted 
in  a  collection  of  the  money  due,  which  was 
paid  to  the  attorney  of  the  mortgagor.  Held, 
that  an  action  hy  the  mortgagee  against  the 
nertgagor  and  her  attorney  to  racover  Us 


share  of  the  proceeds  waa  not  an  eqnitable  ac- 
tion, but  one  on  assnmput,  within  the  jnrii- 

diction  of  a  justice. 

Appeal  from  saperior  coort,  Dnrbam  coaa- 

ty;  Robinson,  Judge. 

Action  by  John  L.  Markham  against  Al\<\- 
McCown  and  another  In  Justice  oourt.  From 
a  Judgment  for  defendants,  plaintiff  appealpil 
to  the  Bupertor  court,  where  be  had  Jud^Doent 
and  defendants  q^teaL  Affirmed. 

Bouie  ft  Bryant,  for  appellants.  Manahig 
ft  Fonshee,  for  appellee. 

FUR0HE8,  J.  In  Hay,  1888,  tbe  defeod- 
ant  McOawn,  for  tbe  purpose  of  getting  sup- 
plies from  the  [daintiff.  made  and  exrait- 
ed  a  "Hen  bond  and  mortgage,"  nnder  the 
statute,  to  the  plaintiff,  for  an  amoont  not 
to  exceed  9118.55,  upon  the  crop  of  tbit 
year.  Under  this  CMitract  and  Hen  the  de 
fendant  got  30  sacks  of  fertiliser,  at  tbe 
price  of  f8.76  per  sack,  for  which  she  still 
owes  plaintiff  a  balance  of  $82.60,  accordlni; 
to  tbe  findings  of  the  Jniy.  Among  other 
crops  raised  by  defendant  tbat  year  wai  a 
crop  of  tobacco,  which  she  eoHA.  to  one  Snow 
and  the  Modem  Tobacco  Bam  Company.  Aft- 
er the  defendant  McCown  had  contracted  to 
sell  this  tobacco,  bnt  before  it  was  delivered, 
she  saw  the  i^alntlff,  and  told  him  that  she 
had  sold  it  for  a  good  price,  and  asked  blm 
not  to  Interfere  wltli  her  delivering  the  same, 
and  said,  If  he  did  not,  he  should  have  bi* 
money  as  soon  as  It  was  paid  for.  Tbe  plain- 
tUT,  under  this  statement,  agreed  for  her  to 
deliver  tbe  tobacco.  But,  Snow  and  tbe  Mod- 
ern Tobacco  Bam  Company  failti^  to  pay  for 
the  tobacco,  the  defendant  M(0>wn.  tbrougb 
her  attorneys.  Fuller  &  Puller,  broaght  snit 
against  the  purdiaaers.  This  action  pend*<d 
until  tbe  fall  of  1802,  when  the  plaintiff  is 
that  action,  and  defendant  In  this,  recovered 
Jndgment  against  Snow  and  the  Modem  To- 
bacco Bara  Company.  Bat,  owing  to  tbe  Id- 
Bolvenoy  of  the  defendants,  she  was  not  able 
to  enforce  collection  until  1885,  when  tb** 
money  was  paid  to  her  attorney,  F.  I*  FuH't. 
Esq.,  who  still  baa  this  money  in  hand,  and  L« 
therefore  made  a  party  defendant  In  this  ac- 
tion. We  say  that  he  still  has  this  money  is 
band,  as  It  is  shown  that  he  had  It  In  hand 
at  tbe  commenrement  of  this  action;  and.  s» 
there  Is  no  evidence  that  he  has  disposed  of 
it,  tbe  presumption  is  tiiat  he  still  has  it  ia 
his  hands.  During  the  praidency  of  tbe.a*'- 
tion  against  Snow  and  the  tobacco  bam  com- 
pany, the  idaintlff  and  the  defendant  Mc- 
Cown had  more  than  one  conversation  abont 
the  matter  In  the  presence  of  her  attomer. 
W.  W.  Puller.  In  cme  of  these  converwitions. 
the  plaintiff,  Markham,  toM  defendant  that  bo 
would  bring  a  suit  for  the  tobacco.  In  order 
to  protect  bis  rights,  and  defendant  told  him 
not  to  do  so;  that  her  suit  would  settle  ibe 
matter,  and  as  soon  as  the  money  was  col- 
lected be  wonld  get  the  balance  dne  bbn. 
Plaintiff,  accepting  this  statement  of  the  de- 
fandant  McCown,  desisted  from  bringing  aa 
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action  for  the  totacco,  and  took  bis  bond  and 
mortgage  to  Mr.  Fnller,  her  attorney,  and  left 
them  with  him.  Plaintiff,  being  thna  Indu- 
ced to  do  BO,  fnrnlBfaed  some  money,  and  aid- 
ed In  the  prosecntlon  and  collection  of  the 
price  of  the  tobacco  from  Snow  and  the  to- 
bacco bam  company.  Bat,  after  the  money 
for  the  tobacco  was  collected  and  In  the  hands 
of  Mr.  Fnllo-,  the  defendant  refused  to  allow 
plaintiff's  debt  to.be  paid  out  of  the  fond,  and 
plaintiff  broaght  this  action.  Upon  the  trial 
the  plaintiff  recovered  judgment  against  the 
defendant  McCown  for  $82.60,  for  which  gam 
the  plaintiff  had  judgment,  and  the  court  de- 
clared it  to  be  a  lien  on  the  fnnd  In  Mr. 
Fuller's  hands,  and  defendants  appealed. 

Defendants  do  not  object  to  the  amonnt  of 
the  judgment  against  the  defendant  McCown, 
but  to  that  part  of  the  Judgment  that  de- 
clares the  Hen.  Defendants  say  that  plalntlfl 
cannot  recover  Oils  fnnd,  for  the  reason  that 
what  took  place  l>etween  plaintiff  and  de- 
fendant McCown  did  not  amount  to  an  equi- 
table assignment,  and,  if  It  did,  as  this  action 
was  commenced  before  a  justice  of  the  peace 
who  has  no  equitable  jurisdiction,  that  plain- 
tiff cannot  succeed  against  this  fund  on  that 
account  It  must  be  admitted  that  a  justice 
of  the  peace  has  no  jurisdiction  to  declare  an 
equity  or  to  enforce  an  equitable  lien,  while, 
on  the  other  hand.  It  seems  to  us  that  It  mnst 
be  admitted  that  a  justice  of  the  peace  has 
the  jurisdiction  to  enforce  the  collection  of 
money  which  equitably  belongs  to  a  party. 
The  distinction  between  the  two  is  dear  to 
our  minds.  NImocks  Woody,  97  N.  OL  1, 
2  S.  E.  24».  This  tobacco  had  been  dedicated 
by  the  defendant  to  the  payment  of  plaintiff's 
debt  by  her  "mortga^  lien,"  under  which 
plaintiff  was  entitled  to  the  possession,  and 
was  authorized  to  sell  the  same,  and  appro- 
priate the  proceeds  to  the  payment  ot  his 
debt  He  never  surrendered  or  abandoned 
any  right  he  bad  in  this  tobacco.  He  only 
agreed  to  her  delivering  tt  to  Snow  upon  the 
understanding  that  his  debt  was  to  be  paid 
out  of  the  proceeds  of  this  sale;  that  after  it 
was  delivered  to  Snow,  and  the  payment  was 
delayed,  he  proposed  bringing  suit  for  the  to- 
bacco, for  the  purpose  of  protecting  his  rights. 
This  was  in  the  presence  of  Mr.  Puller,  her 
attorney,  when  she  told  him  there  was  no 
need  of  this,  that  Jjer  action  would  settle  the 
liability  of  Snow,  and  that  as  soon  as  the 
money  was  collected,  his  debt  should  be  paid. 
With  this  understanding,  he  desisted  from 
bringing  suit  for  the  tobacco,  assisted  In  pros- 
ecuting the  action  against  Snow,  and  carried 
his  "bond  and  mortgage"  to  Puller,  her  attor- 
ney. And  W.  W.  Puller  says  In  his  deposi- 
tion that  he  undmtood  he  was  acting  Id  the 
prosecutlMi  of  this  claim  both  for  the  plain- 
tiff and  the  defendant  McCown.  This  being 
so.  It  seems  to  us  that  this  money  In  the 
hands  of  the  attorney,  Pnller,  or  so  muc^ 
thereof  as  Is  necessary  to  pay  the  balance  of 
plaintiff's  debt,  belongs  to  the  t^alntlff.  and 
Oiat  this  Is  an  aetton,  in  ttae  nature  M  the  old 


action  of  assunpslt,  for  money  had  and  re- 
ceived for  his  me;  and,  the  amount  Involved 
being  lees  than  $200,  a  justice  of  the  peace 
had  jnrlsdictioa.  The  defendant  Fuller  is  evi- 
dently simply  the  stakeholder,  and  only  wish- 
es to  be  protected  in  paying  out  the  money. 
But  as  be  has  the  money,  and  refuses  to  pay 
It  over  to  the  jdaintiff,  he  Is  a  necessary  party 
defendant  In  the  action.  The  judgment  was 
properly  entered  against  the  defendants,  Mc- 
Cown and  Fuller,  though  It  may  not  have 
been  proper  to  dedare  ft  a  lien  on  the  fond. 
AfOmied. 


WHITE  et  aL  V.  BOTD  et  al. 
(Supreme  Court  of  North  OaroHna.   Mardi  14. 
18890 

Faotors— KatPSRB  or  Tobaooo— BALssBOom  — 

LlABlUTT  TO  ThikD  PsBSOVft— OoHVU- 

BION — WaBBHOUHBHEN. 

1.  Keepers  of  a  tobacco  saleeroom  received 
a  consignment  of  tobacco  for  sale,  and  sold  It 
at  public  auction,  subject  to  the  condgnor's 
right  to  reject  the  bid,  and  then  ddivered  ft  to 
the  buyer,  collecting  the  price,  and  paying  it  to 
the  consignor.  Tbeir  comDensation  was  a  com- 
mission on  the  sale,  ffela,  that  the  salesroom 
keepeia  were  agents  of  the  eonsigiior. 

2.  In  handling  the  tobacco,  the  salesroom 
keepers  were  not  warehousemen. 

3.  The  tobacco  having  been  subject  to  a  crop 
lien  and  a  mortgage,  the  saleBroom  keepers 
were  liable  to  the  mortgage*  and  landlord  for 
conversion. 

Appeal  from  superknr  court;  Halifhx  county* 
Norwood,  Judge. 

Action  by  Mary  A.  White  and  anetber 
against  Boyd  &  Young.  There  waa  a  Judg- 
ment for  defendants,  and  plalntlfCs  anwaL 
Beversed. 

E.  L.  TrriTis.  for  appellants.    MacRae  ft 

Day,  for  appellees. 

MONTGOMERY,  J.  For  the  convenience 
of  both  the  buyers  and  the  owners  of  the  to- 
bacco in  the  leaf,  salesrooms,  commonly  called 
"warehouses,"  are  to  be  found  at  convenient 
places  In  the  tobacco-growing  districts,  to 
which  the  article  Is  carried  to  be  sold.  This 
action  was  brought  to  recover  the  proceeds  of 
the  sale  by  the  defendants  of  certain  leaf  to- 
bacco, alleged  to  have  been  the  property  of  the 
plaintiffs,  and  to  have  been  sold  by  the  defend- 
ants without  the  knowledge  or  consent  of  the 
plaintiffs.  The  plaintiffs  waived  the  tort  grow- 
ing out  of  the  alleged  conversion  of  the  to- 
bacco by  the  defendants,  ratltled  the  sale,  and 
brought  this  action  for  money  had  and  receiv- 
ed, which  remedy  they  bad  the  right  to  adopt. 
Sugg  V.  Farrar,  107  N.  C.  128,  12  B.  B.  236; 
Brittain  T.  Payne,  118  N.  a  980,  24  S.  B. 
Til. 

It  appeared  from  the  evidence  that  the  de- 
fendants sold  certain  leaf  tobacco  which  was 
delivered  to  them  by  one  Crowder.  who  was 
both  the  cropper  of  the  plaintiff  White  and  a 
mortgagor  of  the  plaintiff  Green;  that  the 
compensation  which  the  defendants  received 
In  the  transactfoB  mw  In  Uie  natnre  of  cem- 
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inlmloni  <m  the  aales;  that  the  tobacco  waa 
•old  without  tiu  knowledge  or  cmseiit  of  the 
plaintiffs;  and  that  defendants  had  actual 
notice  of  the  mortgage.  The  plaintiff  White, 
landlord,  had  also  executed  a  mortgage  on  the 
tobacco  to  the  other  plaintiff.  Upon  the  con- 
clusitm  of  the  plaintiffs'  evidence,  on  motion 
of  defendants'  counsel,  bis  honor  dismigaed 
the  action,  under  chapter  109,  Laws  1887. 

We  may  say  In  the  beginning  of  the  dlscna- 
Klon  that  the  facts  in  this  case  do  not  coDstl- 
lute  the  deCeudants  warehouaemen,  whatever 
they  may  call  the  place  where  the  tobacco  was 
sold.  They  sold  upon  commission,  and  did 
mot  undertake  to  store  the  totmcco  for  hire. 
-"A  warehouse  Is  a  building  or  place  proTlded 
for  the  receipt  and  storage  of  property.  A 
warehouseman  Is  a  person  who  recelvea  goods 
and  merchandise  for  hire."  28  Am.  &  Eng. 
Enc.  Law,  p.  636.  Whether  or  not  his  honor 
was  con-ect  tai  dfsmlsstaig  the  action  depends 
npon  the  nature  of  the  business  of  the  defend- 
ants; that  Is,  whether  they  were  agents,  under 
any  of  the  various  forms  of  agency,  of  Crowd- 
er,  the  person  who  delivered  to  them  the  tobac- 
co to  be  sold.  If  they  were  the  ^^ts  of 
Crowder,  then.  In  our  opinion,  they  are  lia- 
ble to  plaintiffs  for  their  action  In  the  sale 
of  the  tobacco. 

The  defendants*  contention  Is  that  they  were 
not  the  agents  of  eltlier  Crowder  or  the  pur- 
ehaser  of  the  tobacco;  that  they  simply 
brought  together  the  buyer  and  Crowder,  the 
apparent  owner  of  the  tobacco,  for  the  con- 
venience ot  them  both;  and  that  It  was  In 
the  power  of  Crowder  to  refuse  the  bid  made 
to  the  auctioneer  of  the  defendants  "by  turn- 
bug  the  tag."— that  is,  by  removing  or  fflspla- 
clng  the  scrap  of  paper  attached  to  a  small 
iiolnted  splinter  of  wood,  and  stuck  Into  the 
pile  of  tobacco  by  an  employ^  of  the  defend- 
ants, who  followed  along  upon  the  heels  of  the 
auctioneer,  and  oa  which  p8p»  was  written 
the  name  of  the  purchaser,  and  the  price  bid. 
And  the  defendants  further  contend  that  they 
did  not  undertake  to  hc^  the  tobacco  against 
the  lawful  claims  of  any  one,  and  that  they 
bad  no  interest  In,  nor  did  they  claim  any  In. 
-the  tobacco;  and  that,  aa  a  compensation  for 
their  servlceB  in  offering  the  tobacco  for  sale 
and  finding  a  purchaser,  they  received  only  a 
commission  on  sncb  sales.  In  stvport  of  their 
contntlons,  the  counsel  of  the  defendants  re- 
ferred ns  to  the  case  of  Abematby  v.  Wheeler, 
fi2  Ky.  820,  IT  8.  W.  858.  In  that  case  the 
tobacco  of  the  mortgagee  was  shipped  to  the 
managers  (called  -'warehousemen")  of  the 
sales  rooms  by  a  person  other  tlian  the  mort- 
gagee without  the  hitter's  knowledge  or  con- 
sent, was  sold,  and  the  proceeds  paid  to  the 
shipper.  The  fact  appeared  there  tiiat  the 
aalesmen  of  the  tobacco  had  no  actual  notice 
of  the  mortgage.  In  the  oi^nlon  hi  that  case 
it  was  recited  aa  a  reason  fbr  the  decision  that 
Jthe  defendants  wen  not  liable  to  the  mort- 
gagee for  a  conversion  of  the  proper^;  Out 
they  had  no  knowledge  or  Information  that 
any  other  person  than  the  shlpi^er  had  any  In- 


terest In  the  tobacco.  The  decision  tbecetei 
can  be  of  no  service  to  us,  even  If  it  wu 
correct  in  the  omclusion  that  a  lack  of  actual 
ttotlfe  of  the  mortgage  on  the  part  of  the  de- 
fenclniita  protected  tbem  imalnst  the  suit  ot  the 
plaintiffs,  for,  as  we  have  said,  the  defendanta 
here  had  actual  notice  of  the  mortgage  ot  the 
plaintiff  Green.  But  we  do  not  concur  In  the 
reflRor.lng  of  the  case  of  Abemathy  t.  Wheel- 
et,  supra,  nor  in  the  conchisltau  of  the  court. 
We  think  that,  so  far  as  the  legal  effect  of 
the  acts  of  the  defendants  in  our  case  is  cod- 
cemed,  the  matter  of  actual  notice,  on  the  part 
of  the  defendanta,  of  the  mortgage,  la  of  no 
consequence. 

The  question  Is:  Did  the  defendants,  when, 
at  the  request  and  under  the  directltm  of 
Crowdw,  they  took  posseasion  of  tbe  tobu- 
co  conveyed  In  tbe  mortgage,  and  aidd  It  In 
the  manner  set  out  In  the  evidence,  become 
mere  int»medlaries,— mouthpieces  of  Crow- 
der,—or  did  they  become  Crowder's  agents,  for 
the  purpose  of  aelllng  and  delivering  the  to-  \ 
bacco  to  the  purchaser?    Their  possessloo  of 
the  tobacco  was  complete.    It  was  on  thrir  | 
floor.    It  was  "cried  ofT*  by  their  auctioo- 
eer.    They  delivered  it  to  tbe  purduutt-  ' 
They  collected  the  price  from  the  buyer,  and 
paid  it  to  Crowder  himself,  who  bad  no  right 
to  receive  It    All  this  was  done  under  tbe  | 
dh%etIon  <^  Orowder.    The  agency  was  «i  I 
complete  as  It  could  possibly  be  made.    Tbe  j 
contention  that  the  sale  was  hi  fact  made  by 
Crowder  himself,  because  he  had  the  privi- 
lege, under  tbe  rules  govenUng  the  sales,  to 
indicate  hte  refusal  to  accept  the  bid.  wfll 
not  stand  the  test  of  examination,  tor  the  rea- 
son that  be  did  not  avail  himself  of  the  prir- 
llege,  but  accepted  the  bid,  and  received  tbe 
money  on  It    Also^  the  defendanta  received 
cinnpensatlon  in  money  for  their  services  bi  | 
making  lOie  sale.    The  agency,  thai,  being 
complete,  did  tbe  facts  constitute  a  conver- 
sion?   The  cmvertiMi  of  personal  property  I 
Is  complete  when  one  who  is  not  the  owner 
of  the  property  deals  with  it  as  If  he  was  the 
true  owner.    In  Pol.  Torts,  p.  435,  the  au- 
tbOT  says:  **ActuaUy  dealing  with  anothei'e  i 
goods  as  owner,  for  however  abort  a  time.  | 
and  however  limited  a  purpose,  is  therefore 
convortiloo.    So  Is  an  act  which  In  tact  en-  j 
abtea  a  third  person  to  deal  with  them  as  Us  | 
own,  and  which  would  make  such  dealing 
lawful  only  it  done  by  the  (Arson  really  ea-  I 
titled  to  possess  the  goods.    It  makes  no  dif- 
ference that  sacb  acts  woe  d«te  under  a 
mistaken,  but  honest  and  even  reasonable, 
supposition  of  being  lawfully  oitltled."  In 
Cooley,  Torts,  p.  461,  It  Is  written:  "One 
who  buys  property  must  at  his  peril  asce^ 
tain  the  ownership,  and  If  he  bnya  of  oae 
who  has  no  authority  to  sell,  tala  taking  pos- 
session In  doilal  of  the  owner's  right  Is  a 
conversion.    Tbe  vendor  Is  equally  liable 
whether  he  sells  tbe  property  as  hia  own.  or 
as  an  officer  or  agent;  and  so  Is  tbe  party  for 
whom  he  acta.  If  he  assists  in  or  advlsoa  th^ 
sale."    In  Story,  Ag.  311,  B12,  It  to  laid  tai 
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reference  to  the  liability  of  agenti  to  third 
persons  for  their  own  mlsfeasauceB  and 
wrongs:  "In  all  such  cases  the  agent  Is  per- 
sonally responsible,  whether  he  did  the 
wrong  Intentionally  or  Ignorantly,  by  the  au- 
thority of  his  principal;  for  the  principal 
could  not  confer  on  him  any  authority  to 
commit  a  tort  upon  the  rights  or  the  proper- 
ty of  another.  •  •  •  A  fortiori,  it  the 
principal  is  a  wrongdoer,  the  agent,  however 
Innocent  in  intention,  who  participates  tn  his 
acts,  is  a  wrongdoer  also."  In  the  case  of 
Hoffman  t.  Carow,  20  Wend.  21,  an  auctlcuL- 
eer  who  sold  stolen  goods  was  held  to  be  lia- 
ble to  the  owner  for  the  conversion,  notwith- 
standing that  [he  property  was  sold,  and  the 
proceeds  handed  over  to  the  thief,  without 
notice  of  the  felony.  To  the  same  effect  Is 
Koch  T.  Branch,  44  Mo.  542.  In  that  case  Is 
brought  forward  Lord  EUenborough's  re- 
marks In  Stephens  v.  Glwall,  4  Maule  &  S. 
250,  where  the  plaintiffs  were  the  assignees 
in  bankruptcy  of  a  man  by  the  name  of  Spen- 
cer, and  the  bankrupt  sold  goods  of  the  bank- 
rupt to  one  Deane,  who  bought  for  the  trade 
In  America,  and  who  bad  a  house  in  London, 
in  which  the  defendant  was  his  clerk.  "The 
clerk  acted  under  an  unavoidable  ignorance, 
and  for  his  master's  benefit,  when  he  sent  the 
goods  to  bis  master;  but  nevertheless  his  acts 
may  amount  to  a  conversion,  for  a  person  Is 
guilty  of  a  conversion  who  intermeddles  with 
my  property  and  disposes  of  It,  and  It  is  no 
answer  that  he  acted  under  authority  from 
another,  who  had  himself  no  authority  to  dis- 
pose of  It''  In  Kimball  v.  BlUlngs,  55  Me. 
147,  It  was  said  by  the  court:  "It  is  no  de- 
fense In  an  actiou  of  trover  that  the  defend- 
ant acted  as  the  agent  of  another.  If  the 
principal  Is  a  wrongdoer,  the  agent  is  a 
wrongdoer  also.  A  person  is  guilty  of  a 
conversion  who  sells  the  property  of  another 
without  authority  trom  the  owner,  notwith- 
standing he  acta  under  the  authority  of  one 
claiming  to  l>e  the  owner,  and  is  Ignorant  of 
such  person's  want  of  title."  In  that  case  a 
grocery  merchant  exchanged  for  money  some 
government  bonds,  for  a  person  who  had  stol- 
en them,  the  groceryman  (defendant)  having 
no  knowledge  of  the  theft.  In  Coles  v.  Dark, 
3  Gusb.  390,  the  defendant,  who  was  an  auc- 
tioneer, sold  goods  which  were  delivered  to 
blm  by  a  mortgagor,  and  without  any  knowl- 
edge of  the  mortgage,  and  the  court  aaid: 
"That  the  sale  and  disposition  of  the  goods, 
the  delivery  of  them,  and  receiving  the  pro- 
ceeds by  order  and  direction  of  the  mortgagor, 
who  bad  neither  title  nor  power,  was  a  con- 
version, and  that  this  action  may  be  main- 
tained. •  •  •  The  plaintiff  in  the  pres- 
ent case  had  a  qualified  property  and  right 
of  possession  by  virtue  of  his  mortgage,  of 
which  the  registration  was  constructive  legal 
notice.  The  sale  and  disposal  of  the  goods 
by  the  defendants  were  In  law  a  conversion, 
without  knowledge,  or  suspicion  of  the  fraud- 
ulent purpose  of  Blake,  the  mortgagor,  and 
the  Jury  should  have  been  bo  directed."  In 
32S.E.-S2 


Boblnson  v.  Bixi,  158  Mass.  367,  33  N.  E. 
391,  the  defendant,  who  was  an  auctioneer, 
sold  goods  which  were  delivered  to  him  to  t>e 
sold  by  a  baUee,  and  was  h^  liable  at  the 
suit  of  the  bailor  for  the  conversion.  The 
court  said  In  that  case:  "The  defendant  Is  an 
auctioneer,  who  has  sold  personal  property 
belonging  to  the  plaintiff.  Therefore  he  is 
liable  for  a  conversion,  unless  he  can  show 
some  other  excuse  or  justilicatloa  ttian  his 
good  faith  and  his  ignorance  of  the  plain- 
tiff's title."  There  was  error  In  the  ruling 
of  his  honor  In  dismissing  the  action.  New 
trlaL 


CARROLL  V.  THOMAS. 

(Supreme  Court  of  Sonth  Carolina.  March  27, 
1890.) 

Uabribd  WoHas— CoHvaTANOB  or  Sbparatb  Ea- 

TATB— RBOITALS  IN  DkBD. 

1.  A  deed  by  a  married  woman,  of  her  sepa- 
rate estate,  in  fbe  usual  form.  Is  vslid,  though 
It  cootains  no  formal  declaration  of  her  intent 
to  convey  her  separate  estate,  as  the  act  of 
1887  (19  St.  at  Large,  p.  819)  entitled  "An  act 
to  declare  the  law  relating  to  the  separate  es- 
tates of  married  women,"  providing  that  all 
coDveyances,  mortgages,  and  the  like,  aflectinK 
a  married  woman's  estate,  shall  be  effectual  to 
convey  such  estate  where  the  intent  is  declared 
in  such  conveyances,  does  not  render  a  con- 
veyance without  such  declaration  ineffective 
to  convey  the  estate. 

2.  Under  Married  Women's  Act  1887,  8  1, 
providing  that  conveyaifces  by  marriod  women 
shall  convey  their  eeparate  estate  when  the  in- 
tent is  expressed  in  writing,  applies  to  mort- 
gages or  similar  instrumrats,  and  not  to  an  ab- 
solute deed  of  conveyance. 

Appeal  from  onnmon  ifleu  drenlt  oonrt  of 
Barnwell  county;  R.  0.  Watts,  Judge. 

Action  by  Julia  R.  Carroll  a^hist  CSmiles  B. 
Thomas.  Judpnent  for  defendant,  and  jdaln- 
tiff  appeals.  Affirmed. 

The  following  Is  the  decree  of  4be  court  be- 
low: 

"Tbe  case  was  heard  by  the  court  upon  an 
agreed  statement  of  facts,  of  which  the  fcdlow- 
Ing  Is  a  copy:  'It  Is  agreed  between  counsel 
for  plaintiff  and  defendant  In  the  above-enti- 
tled action:  That  trial  by  Jury  be  waived  in 
tbe  above-entitled  action,  and  that  all  the  Is- 
sues be  submitted  for  trial  to  the  Judge  presid- 
ing in  tbe  Second  circuit,  either  at  chambers 
without  the  county  of  BamweU  or  In  open 
court,  as  may  t>e  most  convenient  to  him,  uiwn 
tbe  following  agreed  statement  of  facts:  Tbe 
plaintiff  was,  on  the  1st  day  of  January,  1890. 
and  still,  is,  a  married  woman,  the  wife  of  one 
Francis  F.  Carroll,  Sr.  That  on  the  1st  day 
of  January,  1890,  she  was  seised  In  fee  as  her 
separate  estate  of  the  land  described  In  the 
complaint  That  being  so  seised,  on  October 
2,  1890,  she  signed,  sealed,  and  delivered  to  her 
son,  Francis  F.  Carroll,  Jr.,  a  deed  In  the  fol- 
lowing form:  "Tbe  State  of  South  Carolina. 
Know  all  men  by  these  presents  that  I,  Julia 
B.  Carroll,  In  the  state  aforesaid,  for  and  in 
conalderatlon  of  the  natural  love  and  affection 
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whldi  I  bare  and  bear  to  aon,  Frands  V. 
Carroll,  Jr.,  In  tbe  state  aforeiald,  and  in  oon^ 
^deration  of  tbe  aom  of  flve  doUan^  to  me  paid 
br  tiie  said  Francis  F.  Chm^,  Jr,  In  the  said 
state  aforesaid,  bare  granted,  bargained,  scrid, 
and  rdeased.  and  Qiese  presents  do  grant 
bargain,  sdl,  and  r^eese,  onto  flie  said  Frands 
F.  Oarron,  Jr.,  and  his  tadrs  forerer,  all  that 
certain  piece,  parcel,  or  tract  ot  land  sitnate, 
lying,  and  being  in  the  county  of  Barnwell,  In 
tbe  state  aforesaid,  containing  one  bondred  and 
forty-eight  acres,  and  bounded  on  the  north  by 
lands  of  P.  W.  FarreU  and  S.  L.  Peacodt,  on 
the  south  by  lands  of  Anna  R.  CHrzoU.  Laura 
V.  Baker,  and  Julia  R.  Carroll,  on  the  east  by 
lands  of  JuUa  R.  Carroll  and  Dr.  Alex  Storm, 
and  on  the  west  by  lands  of  Anna  R.  Carroll 
and  P.  W.  FarreU,  aald  tract  being  an  of  the 
part  or  portlw  of  the  woodland  tnct  lying 
northwest  of  the  Sbeep  Fold  Inanch,  as  repre- 
sented by  lUat  made  on  the  2d  day  of  Decem- 
ber, 1889,  F.  M.  Mfacson,  and  bearing  such 
shape  and  boundaries  as  re^^nted  by  a  xdat 
tbere(ni  made  on  the  13th  day  of  August,  1880, 
1^  RobL  0.  MIxaon,  surveyor.  Also  idl  that 
certain  piece,  parcel,  or  lot  of  land  dtuat^  ly- 
ing, and  bebig  In  tbe  coiporate  Umlta  of  the 
town  of  BladETllle,  In  the  county  of  Bamwdl. 
and  state  aforesaid,  boimded  on  the  north  Iqt 
Islar  street,  and  measuring  thereon  100  feet; 
on  the  east  by  Julia  R.  Carroll,  and  measarlng 
thereon  276  feet;  on  the  south  by  Carroll 
street,  and  measuring,  tbeieon  100  feet;  and 
on  tbe  west  Hayne  street,  and  measuring 
thereon  276  feet,— u  represented  by  plat  made 
on  the  13th  day  of  August,  1S90.  by  Robt.  Mix- 
son,— together  with  all  and  singular  the  rights, 
members,  and  hereditaments  and  appurtraian- 
ces  to  the  said  premises  belonging  or  In  any- 
wise Incident  or  appertalnhig.  To  have  and  to 
hold,  all  and  singular,  the  said  premises  before 
menUoued,  unto  the  said  Frands  F.  CarroU.  Jr., 
bis  heirs  and  assigns,  forever.  And  I  do  here- 
by bind  myself,  and  my  belrs,  executors,  and 
admlnlstratora,  to  warrant  and  forever  defend 
all  and  singular  tbe  said  premises  unto  tbe 
said  Frands  F.  CarroU,  Jr.,  his  heirs  and  as- 
signs, against  me  and  my  heirs,  and  aU  other 
persons  whomsoever  lawfully  claiming  or  to 
claim  the  same,  or  any  part  thereof.  Witness 
mj  hand  and  seal  this  2d  day  of  October,  In 
the  year  of  our  Tx>rd  one  thousand  eight  hun- 
dred and  ninety,  and  In  tbe  one  hundred  and 
fifteenth  year  of  the  soverdguty  and  Independ- 
ence of  United  States  of  America.  JuUa  R. 
CarroU.  [L.  S.]  Signed,  sealed,  and  ddlvered 
In  the  presence  of  L.  T.  Islar,  F.  M.  Mlxson." 
The  land  mentioned  In  the  complaint  Is  the 
flrst  tract  described  In  the  deed.  The  said 
Francis  F.  Carroll,  Jr.,  thereupon  entered  Into 
possession  of  said  land,  and  subsequently  the 
land  was  aold  In  foredosnre  proceedings  under 
a  mortgage  given  thereon  by  said  Francis  F. 
Oarndl,  Jr.,  and  purchased  by  the  defendant, 
who  Is  now  In  possession,  claiming  tide  tmder 
said  Frands  F.  CarroU,  Jr.  Tbe  only  question 
in  dilute  and  to  be  determined  by  the  court 
Is,  what  was  the  effect  of  tbe  deed  atmve  set 


out,  executed  by  the  plaintiff  to  her  aon,  nan- 
cis  F.  ObztoH,  Jr.,  October  2,  18B0?  nie  pm- 
chaser,  Thomas,  had  no  noUce  that  Mn.  Cir- 
roll  was  a  married  woman,  and  tbe  dooand  tor 
damages  Is  waived.' 

"Tbe  question  for  this  court  to  dedde  Is 
whether  the  deed  of  Mrs.  Carroll,  m^e  od  Ihe 
2d  day  of  0<^ber,  1880,  to  her  wm.  Brands  F. 
QirraU.  Jr.,  In  considoatlon  <k  love  and  affec- 
tion, omveyed  the  land  described  tfaer^.  It 
Is  admitted  by  the  plaintiff  that  flie  defoidant, 
Thomas,  Is  a  purchaser  for  value  at  the  mas- 
ter's sale  In  foredosuie  proceedings  had  under 
a  nurtgage  given  by  said  Frauds  F.  CkurtdL 
Jr..  and  tliat  the  defendant  Thomas,  bought 
said  land  st  said  ule,  and  did  not  know  that 
Mrs.  OarroU,  at  the  time  tiie  deed  was  made, 
was  a  married  woman ;  and  It  Is  further  admit- 
ted by  (be  plaintiff  that  the  defendant,  ThonsB. 
Is  not  liable  for  damages  in  fbls  case.  Tbe 
sole  question  before  the  court  Is  whether  tbe 
deed  Is  sufficient  to  conv^  tbe  land,  Mrs.  Car- 
roU being  at  the  time  ct  Its  execution  a  mar- 
ried woman.  Plaintiff  contends  that.  In  order 
for  the  deed  to  be  valid,  it  must  contain,  ia 
terms,  a  declaration  of  her  Intention  to  charge 
or  convey  bei  separate  estate  under  tiie  act  of 
1887.  Let  us  consider  what  are  tbe  powers  <tf 
a  married  woman.  Tbe  consUtnUon  of  1868 
conferred  upon  married  women  tbe  power  to 
convey.  Art  14,  i  8:  "The  real  and  personal 
property  of  a  married  woman  •  •  «  shall 
be  held  as  her  separate  prap^ty,  and  may  be 
bequeathed,  devised  or  alleiuUed  by  her  0» 
same  as  If  she  were  unmarried.'  This  oonuti' 
tutional  right  of  a  married  woman  to  alienate 
ber  property  was  Incorporated  In  the  General 
Statutes  of  1882  as  foUows:  'Sec.  2036.  A 
married  woman  shall  have  power  to  bequeath, 
devise  tx  convey  bw  s^tarate  property  In  tbe 
same  manner,  and  to  the  same  extoit  as  if  sbe 
were  unmarried.  •  •  •  And  all  Aeeda, 
mortgages  and  legal  Instrumente  of  whatso- 
ever kind,  shaU  be  executed  by  her  in  the  oian- 
ner  and  have  the  same  legal  force  and  effect 
as  if  she  were  unmarried.'  This  section  of  tbe 
General  Statutes  not  only  dedares  tbe  consti- 
tutional power  of  a  married  woman  to  conref. 
but  It  goes  further,  and  fixes  the  manner  aD<) 
legal  effect  of  the  ctmveyance;  It  declares  that 
all  deeds  and  mortgages  shaU  be  executed  by 
her  in  tbe  same  manner,  and  have  tbe  same  le- 
gal effect,  as  If  she  were  unmarried.  Section 
2037  gives  her  the  power  to  contract  and  be 
contracted  with  as  to  her  separate  propertj. 
Does  the  act  of  1887  repeal  or  modify  the  pro- 
visions of  section  2036  of  tbe  General  Statutes? 
By  examining  tbe  act  it  wDI  be  seen  that  tber^ 
Is  no  repealing  clause,  and  there  Is  nothing  in 
tbe  act  which  curtails  her  atatatory  power  to 
'convey  •  ♦  •  In  the  same  manner  and  to 
the  same  extent  as  If  she  were  unmarried.' 
The  act  ct  1887  Is  declaratory.  It  was  de^- 
ed  to  fix  the  IlabUlty  of  a  married  woman  who 
executed  deeds,  mortgages,  or  like  formal  In- 
struments by  providing  that  such  deeds,  mon- 
gages,  etc.,  as  contain  tbe  declaration  of  ber 
intention  to  charge  her  a^wrate  estate  aboidd 
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be  effectual  to  convey  or  charge  wbeDerer  the 
inteatlon  is  declared  in  such  deed,  mortgage, 
etc.  In  other  words,  If  a  married  woman  exe- 
cuted a  deed,  mortgage,  or  like  formal  instru- 
ment and  eml>raced  therein  a  declaration  that 
it  was  intended  by  her  to  charge  her  separate 
estate,  then  she  was  estopped  to  deny  that  the 
conveyance  was  intended  to  conTey  her  sepa- 
rate estate  or  that  the  mortgage  so  executed 
was  intended  to  be  a  charge  against  her  s^;>a- 
rate  estate.  Daring  the  period  from  18^  to 
1887  there  was  much  litigation  in  which  mar- 
ried women  denied  that  the  mortgage  executed 
was  a  Hen  upon  their  separate  estates,  because 
It  was  not  a  contract  such  as  a  married  woman 
was  authorized  to  make  under  Oen,  St.  1882, 
i  2037.  So  the  legislature  provided  that  if  a 
married  woman  executed  a  deed,  mortgage,  or 
like  formal  Instrument  dedarlng  bar  intention 
to  charge  her  separate  estate,  that  the  oantract 
wonld  be  a  valid  one;,  and,  whether  for  the 
benefit  of  a  married  woman  or  not  she  was 
liable  for  the  debt  secured  thereby.  The  act 
of  1887  placed  conveyances  and  mortgages  ca 
the  same  footing,  but  It  did  not  declare  that 
a  mortgage  which  did  not  contain  such  expreg* 
declaration  on  the  part  of  a  married  w<mian  to 
diarge  ber  separate  estate  to  be  void  on  that 
accoont  and  the  act  did  not  repeal  the  provi- 
sions of  sections  2036  and  2037  of  the  General 
Statutes  of  1882.  But  after  the  act  of  1887, 
untn  the  act  of  1882  was  passed,  if  a  married 
woman  executed  a  mortgage  which  was  for 
the  benefit  of  her  separate  estote,  and  did  not 
embrace.  In  It  a  declaration  of  her  intention  to 
cliaige  ixT  sqwiate  estate,  then  the  mortgage 
was  valid,  or,  if  she  executed  a  contract  mort- 
gaging her  separate  estate  to  secure  a  debt 
wbl(di  was  made  In  part  for  the  benefit  of  ber 
separate  estate  and  In  part  for  the  debt  (tf  ber 
husband,  tlie  mortgage  was  valid  for  bo  much 
of  the  debt  secured  as  was  for  the  benefit  of 
her  separate  estate,  and  void  aa  to  the  remain- 
der. This  doctrine  was  held  in  the  recent  case 
of  Gibson  V.  Hutchins,  43  S.  O.  294.  296,  21  S. 
E.  253.  In  this  case  the  court  says:  "So  sach 
Intention  appears  in  said  notes  and  mortgages. 
We  are,  however,  ot  the  opinion  that  no  such 
requirement  is  necessary  under  the  act  of  1887, 
where  a  contract  is  entered  Into  by  a  married 
woman  for  the  benefit  of  her  separate  estote.' 
The  more  recent  case  of  Rigby  v.  Logan,  45  S. 
C.  657-659,  24  S.  B.  56,  affirms  Gibson  v. 
Hutchins.  In  Gibson  v.  Hutchins,  supra,  tt 
was  held  that  the  deed  of  Mrs.  Hutchins, 
which  was  made  to  secure  a  debt— therefore  a 
mortgage— absolute  In  form,  was  held  to  be  a 
mortgage  to  secure  a  debt  which  debt  being  a 
portion  for  the  benefit  of  her  separate  estate, 
and  a  portion  t>elng  the  debt  of  ber  husband, 
tbe  court  beld  it  was  valid  as  to  her  debt  and 
void  as  to  ber  husband's.  This  court  has  no 
doubt  that  the  conveyance  by  Mrs.  Cbrroll  to 
ber  son  In  consideration  of  love  and  affection  la 
a  good  and  valid  deed,  and  that  it  conveys  tlie 
title  from  Mrs.  Julia  R.  Carroll  to  ber  son, 
Frands  F.  CarroU,  Jr.,  of  tbe  land  In  dilute, 
and  tirnt  the  defendant  Thomas,  to  now  ttia 


owner  tberec^  It  U  theret«:e  ordoed,  ad- 
judged, and  decreed  that  the  plaintiff's  com- 
I^alnt  be,  and  it  Is  hereby,  dismissed,  with 
costs." 

This  decree  was  filed  April  30,  1888,  and 
Judgment  duly  entered  thereon.  From  this 
judgment  the  plaintifl  gave  due  and  legal  no- 
tice of  intention  to  appeal,  and  now  asks  this 
court  to  reverse  said  judgment  and  grant  a 
new  trial,  npon  the  following  grounds  and  ex- 
ceptions: (1)  That  his  honor,  the  presiding 
Judge,  erred  In  holding  and  concluding  that 
tbe  act  entitled  "An  act  to  declare  tbe  law  re- 
lating to  the  separate  estotes  of  married 
women,"  approved  December  24,  1887  (19  St 
at  Large,  p.  819),  did  not  repeal  or  modify 
the  provisions  of  section  2036  of  tbe  Oeneral 
Stotutes  of  1882,  prescribing  the  manner  in 
which  conveyances  ot  ber  separate  estate 
should  be  executed  by  a  married  woman.  (2) 
That  bis  honor,  tbe  presiding  judge,  erred  In 
not  holding  that  the  act  of  1887  a9  St  at 
Large,  p.  819)  effected  a  change  to  tbe  law 
prescribing  tbe  manner  or  form  of  conveyan- 
ces by  married  women,  rendering  It  necessary 
that  such  conveyances  should  contain  the  dec- 
laration prescribed  In  tbe  act  In  order  to  be 
effectual.  (8),  That  bis  honor  erred  In  holding 
that  the  deed  of  conveyance  of  plaintiff,  a 
married  woman,  to  her  son.  In  October,  1880, 
not  containing  tbe  declaration  as  to  her  In- 
tention to  conr^  her  separate  estate  prescrib- 
ed In  the  act  of  1887,  waa  effectual  to  convey 
ber  separate  estate. 

Bellinger,  Townsend  &  O'Bannon,  for  ap- 
pellant S.  O.  MayfleM  and  lalar  Bros.,  for 
respondoit 

McIVER,  C.  J.  This  was  an  action  to  re- 
cover tbe  possession  of  certain .  real  estote, 
and,  a  trial  by  Jary  having  been  waived,  the 
case  was  heard  by  his  honor,  R.  C.  Watts, 
Jipon  an  agreed  stotement  of  facts  set  out  In 
the  decree  of  the  circuit  Judge,  a  copy  of 
which  appears  In  the  "case."  From  this 
stotement  It  appears  that  the  plaintiff,  on  the 
2d  day  of  October,  1890.  executed  her  deed, 
whereby  she  conveyed  to  her  son,  Francis  F. 
Garnet  Jr.,  to  consideration  of  natural  love 
and  affection,  tbe  land  Id  question;  that 
thereupon  the  said  Francis  F.  Carroll,  Jr.,  en- 
tered Into  possession  of  said  land,  executed  a 
mortgage  thereon,  under  which  the  land  was 
subsequently  sold,  and  bought  by  the  defend- 
ant who  Is  now  In  possession,  claiming  title 
under  the  said  Francis  F,  CarroU,  Jr.  It  fur- 
ther appears  that  the  plaintiff,  at  the  time  she 
executed  said  deed  to  her  son.  was,  and  Is 
yet  a  married  woman,  tbe  wife  of  Francis  F. 
Carroll,  Sr.,  but  that  tbe  defendant,  at  the 
I  time  be  bought  the  land  under  tbe  proceed- 
ings to  foreclose  said  mortgage,  bad  no  no- 
tice that  the  plaintiff  was  a  married  woman. 
Tbe  deed  from  plaintiff  to  her  son  Is  In  the 
usual  form,  and  contolns  no  formal  declara- 
tion of  tbe  grantor  of  her  Intention  to  convey 
her  iQparate  estate.  The  circuit  judge  beld 
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that  said  deed  was  a  valid  conveyance,  and 
rendered  Judgment  dismissing  the  complaint 
From  this  judgment  plaintiff  appeals  upon 
the  several  grounds  set  out  In  the  record, 
which  need  not  be  repeated  here,  as  they  all, 
auhstanttally,  raise  the  single  question  wheth- 
er the  deed  from  plaintiff  to  her  son  was  ef- 
fectual to  convey  the  land  described  therein. 
The  contention  on  the  part  of  the  plaintiff  Is 
that,  by  reason  of  the  absence  of  any  formal 
declaration  In  the  deed  of  the  grantor's  In- 
tention to  convey  her  separate  estate,  the  deed 
Ii  Ineffectual  to  convey  such  estate,  under  the 
provisions  of  the  act  of  1887  (19  St  at  Large, 
p.  819).  That  act  Is  entiUed  "An  act  to  de- 
clare the  law  relating  to  the  separate  estates 
of  married  women."  In  the  first  section  of 
said  act— the  only  one  which  is  pertinent  to 
the  present  Inquiry— the  language  used  Is  as 
follows:  "AH  conveyances,  mortgages,  and 
like  formal  Instruments  of  writing,  affecting 
her  separate  estate,  executed  by  a  married 
woman,  shall  be  effectual  to  convey  or  charge 
her  separate  estate,  whenever  the  intention  so 
to  convey  or  charge  such  separate  estate  Is 
declared  Id  such  conveyances,  mortgages,  or 
other  Instruments  of  writing." 

In  the  first  place,  It  will  be  observed  that 
the  legislature,  by  the  language  nsed  In  the 
title  of  this  act  "An  act  to  declare  the  law," 
etc.,  indicated  its  Intention,  not  to  change  or 
amend  the  law  as  It  had  been  previously  writ- 
ten, but  to  declare  what  should  be  the  true  in- 
tent and  meaning  of  the  language  as  it  was  pre- 
viously wrltt«i.  This  kind  of  legislation  was 
resorted  to  In  England  mainly  for  the  purpose 
of  reviving  old  customs  which  bad  fallen  into 
disuse,  or  had  become  disputable,  and  some- 
times for  the  purpose  of  explaining  the  mean- 
ing of  previous  statutes  as  to  which  doubts 
had  arisen.'  But  in  this  country,  where  we 
have  written  constitutions,  in  which  the  lim- 
its between  the  several  departments  of  the 
government  are  defined,  and  each  Is  forbidden 
to  Invade  the  province  of  the  other,  declara- 
tory statutes  are  not  common,  and  are  not  of 
much  expediency.  Potter's  Dwar.  St  pp. 
08-70.  note  28;  Id.  p.  221.  We  have,  there- 
fore, referred  to  the  language  used  In  the  title 
of  the  act  of  1887  for  the  purpose  of  showing 
that  the  legislature,  by  the  use  of  such  lan- 
Kunge.  indicated  Its  intention,  not  so  much  to 
alter  or  amend  the  language  of  the  previous 
law,  but  to  declare  what  was  the  true  mean- 
ing of  such  language  in  the  future,  because, 
of  course,  under  the  provisions  of  our  con- 
stitution, the  legislature  would  have  no  power 
to  affect  previous  transactions;  and  It  must  be 
assumed  that  It  did  not  Intend  to  attempt  to 
exercise  any  such  power. 

In  the  second  place,  it  will  be  olmerved  that 
the  language  used  In  the  act  Is  of  an  affirma- 
tive, and  not  of  a  negative,  character.  While 
It  declares  that  all  conveyances,  mortgages, 
and  like  formal  instruments  In  writing,  af- 
fecting the  separate  estate  of  a  married  wo- 
man, shall  be  effectual  to  convey  or  charge  her 
estate,  If  the  Intention  so  to  convey  or  charge 


such  estate  Is  declared  In  such  conveyance, 
mortgage,  or  other  instrument,  It  does  not  de- 
clare that,  if  lucta  declaration  la  not  inserted 
in  such  conveyance  or  mortgage,  it  shall  not 
be  effectual  to  charge  or  convey  such  sepa- 
rate estate.  Accordingly,  It  has  been  held  In 
Gibson  V.  Hutchlna,  43  8.  C,  at  ^ges  294, 
205,  21  S.  B.  253,  tbat,  even  where  no  such 
declaration  appears  In  the  mortgage  sougbt 
to  be  enforced  against  the  separate  estate  of 
a  married  woman,  and  it  otherwise  appears 
that  the  contract  was.  In  fact,  for  the  beoEflt 
of  her  separate  estate,  the  mortgage  will  be 
valid. 

In  the  next  place.  It  Is  very  doubtful,  to  sajr 
the  least  of  it,  whether  the  legislature  iDtenl- 
ed  by  the  word  "conveyances,"  as  used  In  the 
act  of  1887,  to  apply  the  same  to  deeds  abso- 
lute In  form,  and  not  Intended  to  be  securities 
for  a  debt  created  by  the  contract  of  a  mar- 
ried woman,  as  was  the  case  with  one  of  the 
instruments  under  consideration  in  the  case  of 
Gibson  V.  Hutchlns,  supra;  for  the  ccmstitn- 
tlon  of  1868,  then  of  force,  expressly  declared 
that  the  separate  property  of  a  married  wo- 
man "may  be  bequeathed,  devised,  or  allenab^ 
by  her  the  same  as  If  she  were  nnmarrled" 
(article  14,  }  8),  and  this  power  conld  not  be 
taken  away  from  her,  or  In  any  way  abridged, 
by  a  statute.  This  case  Is  very  different  from 
that  of  Brown  v.  Pechman,  4&  S.  G.  M6,  27 
S.  E.  620,  dted  by  counsel  for  appellant  for 
In  that  case  a  married  woman.  In  18e&,  qd- 
dertook  to  convey  her  estate  of  Inheritance, 
without  complying  with  the  requirements  <^ 
the  act  of  1796,  then  in  force,  prescribing  tbe 
only  mode  by  which  a  married  woman  conld 
convey  her  estate  of  Inheritance;  and  it  was 
held  that  while  the  constitution  of  1868  in- 
vested her  with  the  power  to  convey  her  sep- 
arate estate,  yet  In  exercising  such  power  sbe 
must  comply  with  the  requirements  of  the 
then  existing  law  as  to  the  only  mode  In  whlcli 
such  power  could  be  exercised.  Now,  bow- 
ever,  since  the  repeal  of  the  provisions  of  the 
act  of  1795,  prescribing  the  only  mode  la 
which  a  married  woman  conld  effectually  con- 
vey her  estate,  by  the  act  of  1873.  If  not  by 
the  act  of  1870,  referred  to  In  Brown  v.  Pech- 
man, Oiere  is  no  statute,  so  far  as  we  are  In- 
formed, prescribing  the  only  mode  by  wbidi  a 
married  woman  can  convey  her  separate  es- 
tate; for,  as  we  have  said,  tte  act  of  18ST 
at  most  only  provides  tliat  when  a  conveyamv 
executed  by  a  married  woman  contains  a  cer- 
tain declaration  of  Intention,  It  shall  be  ft 
fectual,  but  It  does  not  provide  that  it  sbatl 
not  be  effectual  unless  It  contains  such  dec 
laratlons;  and  accordingly  we  find  that  In  th** 
case  of  Gibson  v.  Hutchlns,  supra,  it  has  been 
expressly  held  that  the  absence  of  such  dec- 
laration will  not  necessarily  defeat  tbe  convey- 
ance or  mortgage.  See,  also,  Beid  v.  Stevens, 
38  S.  C.  526,  17  S.  B.  358.  A  brief  review  of 
the  legislation  in  respect  to  tbe  rights  sod 
powers  of  married  women,  and  the  Judicial 
construction  placed  upon  such  legislation  prior 
to  the  passage  of  the  act  (tf  188T,  will  show 
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eleady  tbe  true  InteBt  and  purpose  of  tbat 
■cL  luBmuch  as  tbe  constitcitlon  of  1868,  did 
not.  In  terniA.  confer  nptm  a  married  woman 
the  potrer  to  contract,  tbe  leglalatnre,  short- 
ly after  the  adoption  of  the  ctmatltatloo,  by 
the  act  of  1870,  conferred  npon  a  married 
woman  the  power  '*to  contract  and  be  con- 
tracted wltb  In  the  same  manner  as  If  ahe 
were  unmarried."  Ibia  nnllnUted  power  to 
contract  was,  by  tbe  General  Btatntea  of  1882, 
M  restricted  aa  to  Umlt  her  power  to  contract 
on^  "aa  to  her  separate  estate."  Very  no- 
merous  controversies  arose  under  the  law  aa 
thus  amended,  and  many  dedslons  were  made, 
whkfa  are  so  familiar  to  tbe  profession  that 
ttiey  need  not  be  dted,  whereby  It  was  set- 
tled fiiat  a  married  woman  bad  no  power  to 
make  any  contract,  no  matter  what  may  bare 
been  her  Intention,  except  as  to  her  separate 
estate.  See  Hortsage  Co.  v.  MbESon,  88  S.  C, 
at  pages  487,  488,  17  &  K  246,  for  a  foUer 
and  more  complete  review  of  tbe  law  prior 
to  the  passage  of  the  act  of  1887,  where  It  la 
said:  "Tbe  act  of  1887  was  manifestly  de- 
fligaed  to  effect  some  change  In  the  previous 
law  as  to  tbe  contracts  of  married  women, 
or  at  least  in  tbe  construction  which  bad  been 
placed  by  tbe  court  cat  such  law."  And  In  the 
same  case  It  Is  said  tbat  the  diange  effected 
was  "not  oaitf  by  iwiring  jt  a  question  of  In- 
tention Instead  of  a  qnestim  of  power,  but 
declaring  how  tbe  Intention  should  be  conchi- 
slvely  manifested."  It  seems  to  us,  therefore, 
tbat  the  real  object  of  tbe  act  of  1887  was  to 
provide  an  easy  mode  by  which  parties  deal* 
Ing  with  a  married  woman  could  remove  tbe 
question  as  to  tbe  Intention  of  the  married 
woman  from  the  domain  of  controversy  by 
simply  Inserting  in  the  Instrument  sought  to 
be  enfwced  against  her  the  declaration  pro- 
vided for  by  the  act  We  are  abM  Inelmed  to 
tbe  opinion  tbat  ttie  word  "conveyances,"  as 
used  In  tbe  act,  meant  only  such  conveyances 
as  were  Intended  to  be  securities  for  tiw  per- 
formance of  a  ocmtract  altered  Into  by  a  mar- 
ried woman,  and  did  not  mean  conveyances 
not  only  abst^te  In  form,  but  also  in  ettect; 
for  it  win  be  remembered  that  all  of  tbe  cases 
which  had  arisen  between  tbe  passage  of  the 
act  of  1882  and  the  act  of  1887  were  cases  In 
which  .the  question  was  as  to  the  liability  of 
The  married  woman  upon  some  Instrument  of 
writing  purporting  to  diarge  her  estate  with 
the  payment  of  a  debt  Intended  to  be  secured 
thereby;  and  not  a  single  one,  so  far  as  we 
are  informed,  In  whldi  tbe  question  was  as  to 
the  validity  or  effect  ttf  a  conveyance,  not  only 
absolute  in  form,  but  Intended  to  be  so  in 
effect;  and  it  Is  but  reasonable  to  Infer  that 
an  act  designed  to  settle  the  taw  aa  to  qnes- 
tlons  which  had  been  so  much  controverted 
was  not  intended  to  fover  any  other  subjecto 
except  thoae  whidi  hud  given  rise  to  so  much 
controvKSy.  But,  be  tbls  as  It  may,  It  seems 
to  us  that,  under  tbe  express  provisions  of  tbe 
constitution  of  1868,  which  was  of  force  at  the 
time  of  the  execution  of  the  deed  In  question, 
the  jriaindfl,  though  a  married  woman  at  13ie 
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time,  bad  flie  same  power  to  execute  this  deed 
as  if  abe  were  then  an  unmarried  woman.  It 
does  not  seem  to  us  that  in  any  view  of  the 
case  there  was  any  error  on  tbe  part  of  tbe 
circuit,  judge  In  boldhig  tbe  deed  from  the 
plaintiff  to  her  son  to  be  a  good  and  valid  con- 
veyance. The  Judgment  of  this  court  Is  Qiat 
the  Judgment  of  the  circuit  court  be  affirmed. 


HARVEY  et  al.  v.  DOTT. 

(Snpreme  Co  art  of  South  OaroUna.  March  IS, 
189».) 

BAI.B8— FuTURi  Deuvsbt— Vauoitt— Primoipal 

AHD  AOBNT— BtlRDIK  Or  PHOOr. 

1  Bev.  St.  i  1859,  provides  that  every  con- 
tract of  sale  of  grain  for  future  delirery  shall 
be  void  anlesB  it  is  the  bona  fide  intention  of 
both  parties  when  the  contract  is  made  that 
the  gnln  shall  be  actually  delivered  and  nodv- 
ed  at  maturity  of  the  contract;  and  section 
1860  makes  It  incambent  on  the  party  salng 
to  enforce  snch  contract  to  sssame  the  burden 
of  showing  a  compliance  with  such  require- 
ment*.  '  HM,  that  though  an  agent  contracta 
Id  good  faith  in  his  own  name  with  other  par- 
ties for  futare  delivery  of  grain,  with  the  bona 
fide  intention  of  both  to  actually  deliver  it,  be 
cannot  recover  of  his  principal  for  losses  be 
may  have  sustained,  unless  be  shows  that  it 
was  the  bona  fide  intention  of  hta  principal  to 
actually  receive  the  grain  at  the  maturity  of 
the  contract. 

Apiteal  from  common  ideas  drcoit  court  of 
Fairfield  county;  R.  O.  Watts,  Judge. 

Action  of  W.  P.  Harvey  &  Co.  against  W. 
R.  Doty.  There  was  a  Judgment  for  defend- 
ant, and  idalntlffis  appeaL  AfHrmed. 

J.  E.  McDonald,  for  appdUmti.  Bagsdale 
ft  Bagsdale,  for  respondent 

POPS,  J.  Tbla  action  waa  once  before  In 
this  court,  wboi  the  nonsuit  granted  defend- 
ant was  reversed.  SO  S.  C.  MS,  27  S.  E.  043. 
At  September,  1888,  term.  It  was  tried  before 
Judge  Gage  and  a  Jury.  After  verdict  for  de- 
fendant and  Judgment  thereupon,  plaintiffs  ap- 
pealed to  this  court  on  tbe  following  grounds: 
(1)  For  that  bis  honor  erred  in  charging  the 
jury  tbat  where  an  agent  makes  contracts  In 
good  faith.  In  his  own  name.  wlQi  otlier  par- 
ties as  principals  to  such  contracts,  for  the  sale 
of  property  for  future  delivery,  and  there  Is  a 
bona  fide  Intention  on  tbe  part  of  such  agent 
and  tbe  oOier  principals  to  tbe  contracts,  at 
the  time  of  tbe  making  of  the  contracts,  to  ac- 
tually deliver,  on  the  one  band,  and  actually 
receive,  on  the  other,  at  the  time  or  period 
mentioned  in  the  future,  such  agent  cannot  re- 
cover losses  or  advances  made  on  such  con- 
tracte  from  his  principal,  unless  he  shows  tbat 
It  was  tbe  bona  fide  intention  of  bis  principal 
and  the  olber  parties  to  the  contracts,  at  the 
time  of  the  making  thereof  to  actually  ddlver 
and  receive  the  property  so  sold  at  tbe  ma- 
turity of  the  said  contracts.  (2)  For  that  his 
honor  ored  In  charging  tbe  Jury  that  where 
an  agent  makes  contracts  for  future  delivery 
In  his  own  name  with  other  parties,  such 
agent  and  other  parties  being  the  principals  to 
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said  contracts,  and  It  being  the  bona  flj!e  in- 
tention of  both  of  said  parties,  at  the  time  of 
the  making  of  the  said  contracts,  the  one  to  de- 
liver, and  the  other  to  receive,  the  property  In 
Idnd  at  the  maturity  of  the  contracts,  the  bur- 
den of  proof  is  upon  such  agent  to  show  that 
It  was  the  bona  fide  Intention  of  both  his  prin- 
cipal and  the  other  parties  to  the  contracts,  at 
the  time  of  the  making  of  the  contracts,  to  ac- 
tually deliver  and  receive  the  property  In  kind 
at  the  period  fixed  In  the  future  for  the,  de- 
livery thereof.  (3)  For  that  his  honor  erred 
In  not  holding,  and  so  charging  the  jury  in  this 
case,  that  section  1859,  1  Rev.  St.,  contem- 
plates the  making  of  contracts,  the  sale  and 
transfer  of  property  therein  mentioned  for  fu- 
ture delivery,  by  and  tlirougb  agents;  that, 
under  said  section,  such  agents  may  make  said 
contracts  in  their  own  names,  with  other  par- 
ties as  principals  thereto;  and  If,  at  the  time 
said  contracts  are  made,  It  Is  the  bona  fide  In- 
tention of  the  said  agents  and  other  parties  to 
the  said  contracts  to  deliver  and  receive  the 
property  so  sold,  as  required  by  said  section, 
then  said  contracts  of  sale  and  transfer  for  fu- 
ture delivery  are  good  and  valid,  under  section 
1,  binding  on  the  principal  of  such  agents,  and 
the  agents  may  recover  from  their  principal 
for  all  losses  incurred  on  said  contracts,  or  ad- 
vance nxade  thereon  for  their  principal;  and 
the  undisclosed  Intention  of  their  principal  not 
to  deliver  the  property  so  sold  will  not  vitiate 
the  said  contracts,  nor  prevent  a  recovery  by 
the  agents  for  losses  and  advances  arising  up- 
on such  contracts.  (4)  For  that  his  honor 
erred  In  not  holding,  and  so  charging  the  jnry. 
In  this  case,  that  where  an  agent  Is  authorized 
to  seD  for  future  delivery  any  ot  the  property 
mentioned  In  said  section  1^9,  and  maizes 
the  contracts  of  sale  and  delivery  In  his  own 
name  with  other  parties  as  principals,  and 
iMth  parties  have  the  bona  fide  Intention  re- 
quired by  said  section  to  deliver  and  receive 
said  property,  then  It  is  the  Intention  of  such 
agent  and  such  other  parties  that  makes  the 
contracts  valid,  and  not  the  intention  of  such 
other  parties  and  the  principal  of  the  agent; 
and,  If  such  contracts  are  made  In  good  faith 
by  the  agent,  his  principal  is  estopped  from 
disputing  the  validity  of  sncb  contracts.  <5) 
For  that  his  honor  erred  In  not  holding  and 
charging  the  Jury  In  this  case  that  when  an 
agem  is  authorized  to  sell  for  future  delivo-y, 
and  makes  the  contract  In  his  own  name  with 
other  parties  as  principals,  and  with  the  bo^ 
fide  Intention  on  the  part  of  both  such  agent 
and  such  other  parties,  as  Is  required  by  sec- 
tion 1859,  then  said  contracts  are  good  and 
valid,  under  the  laws  of  this  state;  and  section 
1860  simply  places  the  burden  of  proof  on 
the  agent  to  show  sudi  fact,  to  entitle  bim  to 
recover  from  his  principal  for  advances  made 
or  losses  Incurred  In  executing  such  contracts; 
and  the  undisclosed  and  secret  intention  of  his 
principal  not  to  deliver,  as  required  by  section 
1859,  cannot  affect  or  invalidate  said  contracts, 
or  prevent  a  recovery  of  such  advances  and 
losses  made  and  Incurred  by  the  agent  (Q) 


For  that  his  honor  erred  In  not  granting  a  nev 
trial  upon  the  mlnuta  of  the  court,  when  it 
was  brought  to  his  attention  that  he  had  erred 
In  chaining  the  Jnry  that  an  agent  could  not 
recover  for  advances  and  losses  upon  sucb 
contracts,  if  It  was  not  the  intention  of  his 
principal  to  deliver  the  property  according  to 
the  provisions  of  the  law  of  this  state,  even  al- 
though It  was  the  bona  fide  Intention  of  tbe 
agent  and  the  other  parties  to  the  contracts  to 
make  the  delivery  as  required  by  law. 

The  plaintiffs  (appellants)  are  grain  brokers 
in  the  city  of  Chicago.    The  defendant  is  a 
merchant  In  Wlnnsboro,  8.  C.    In  October,  i 
1891,  the  latter  procured  the  former  to  buy  , 
20,000  bushels  of  com  for  delivery  In  the  j 
month  of  Noveml>er,  1891.    The  com  was 
bought  at  52,  and  sold  at  74%  and  75.  Tbe 
margins  advanced  by  defendant,  and  the  sale 
of  the  com  on  Novemtwr  30,  1891,  left  d^md- 
ant  due  plaintiffs  f  910.  This  action  Is  broogbt 
to  recover  that  som.    Defendant  Interposed 
two  defenses.  One  was  that  plalntUh  bad 
negligently  attended  to  bis  Imslness,  which 
negligence  was  the  cause  of  this  ddrt  of  |910. 
The  second  was  that  the  purchase  of  Uie  grain 
was  naught  but  gambling  In  grain  ftitun 
and  this  $910  aridng  therefrom  was  null  and 
void,  under  our  state  statutes.  Botli  ot  Qiese 
defenses  were  submitted  to  the  jnty.    Tbej  \ 
found  a  general  verdict  tor  the  defendant. 

It  is  not  claimed  by  Oie  plaintiffs  (appd- 
lants)  that  Judge  Gage  committed  any  error  Is 
charging  upon  the  first  branch  of  the  defense. 
Nor  Is  there  any  complaint  against  the  Judge 
for  his  charge  upon  the  requests  to  charge, 
submitted  by  the  plaintiffs.  Indeed,  when 
reduced  to  a  careful  analysis,  the  main  objec- 
tion of  the  plalntltts  (aK>eIlants)  to  the  Jndge's 
chaise— that  part  which  bore  on  the  agency 
of  the  plaintiffs  for  d^endant— embraces 
them  all.  To  see  what  stress  Is  laid  upon  the 
matter  of  the  agency  of  the  plaintiffs  (^>pel- 
lants)  for  the  defendant  we  must  have  re- 
course to  the  legislation  of  this  state  whose 
purpose  was  to  destroy  root  and  branch  gam- 
bling In  "futures,"  as  they  are  called.  This 
legislation  struck  at  purchases  for  future  de- 
livery of  bonds,  cotton,  grain,  meat,  etc.  In 
fact  It  spared  nothing  in  the  animal  or  rata- 
ble world  which  could  be  made  the  subject  ot 
sale  for  future  d^very.  The  legislation  m 
question  may  be  found  at  sections  1^9  to 
1863,  inclusive,  1  Rev.  St  1893.  Section 
1869  provided  that  *'ev«7  contract  •  •  • 
for  the  sale  or  transfer  at  any  future  time 

*  *  *  of  any  •  •  •  grain  •  •  • 
Shan  be  void  unless  the  party  contracting 

*  *  *  to  sell  or  transfer  the  same  is  at 
the  time  of  making  such  contract  *  *  •  the 
owner  or  assignee  thereof,  or  is  at  the  time 
authorized  by  the  owner  or  the  assignee  tboe- 
of,  or  his  duly-antfaorlzed  agent  to  make  and 
enter  Into  sqch  contract  *  *  *  or  unless 
It  is  the  bona  fide  Intoitlon  ttf  both  the  parties 
to  Ihe  said  contract  *  *  *  at  the  time  ot 
making  ttie  same  that  the  *   •   •  gnln  | 

*  *  *  so  agreed  to  be  sold  and  transferred  | 
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sball  be  actually  deUTered  In  kind  by  tlie  par- 
ty contractliis  to  aeU  and  ddlver  the  eame, 
EDd  sball  be  actually  receiTed  In  kind  by  tbe 
party  contracting  to  recelre  the  same  at  the 
period  in  the  future  mentioned  and  specified 
In  the  said  contract  *  •  Section 
1800.  Its  pnjTlilnu,  makes  It  Incumbent 
upon  the  pasty  who  sues  to  mforce  any  sucb 
contract  to  assume  the  burden  of  proof  that 
whea  It  vas  made,  the  party  making  the 
same  was  the  owner  or  assignee  of  the  grain 
so  agceed  to  be  8cAd»  or  was  at  that  time  an- 
thwiaed  by  tlie  ownw  or  assignee  thereof,  or 
his  duly-authorised  agent,  to  make  and  enter 
Into  sndi  cwtract,  or  tliat  at  the  time  of  mak- 
ing such  contiact  It  was  the  bona  fide  Inten- 
tion of  both  parties  thereto  tbat  the  grain  so 
agreed  to  be  sold  or  transf wred  should  be  ao 
tnaDy- delivered  and  reeelTcd  in  kind  by  the 
said  parties  at  tlie  future  period  moktloned 
ttaoeto.  The  other  sections  (1881.  188!^  and 
1863)  need  not  be  repeated.  ' 

This  court  has  construed  these  sections  in 
the  cases  of  Gist  t.  Ttiesnpta  Oo.»  46  S.  a  S44t 
28  &  B.  148,  and  also  In  Blordan  t.  Doty,  50  B. 
a  587,  27  a.  B.  988;  and.  if  the  contention 
was  as  to  the  parties  as  In  ttiose  dted  cases 
were  ctnisidered,  it  would  be  governed  by 
those  cases.  Bnt  the  appdlants  seek  to  give 
a  new  eaagy  to  the  discussion  by  contending 
that  a  new  lAase  of  the  questlou  is  presented 
by  the  agent  of  the  defendant  when  such 
agent  purchased  the  grain  in  <Siieago  of  dlf- 
foent  holders  of  grain  there,  without  disclos- 
ing to  such  holders  when  he  purchased  that 
he  was  an  agent,  and  not  a  ivindpal;  and  as 
he.  as  such  prlndpai.  and  sudi  holders,  who 
dealt  with  him.  bad  a  bona  fide  Intoition  to 
deliTor  In  kind  grain  contracted  tor  future 
d^very,  tlie  jdalntlfh.  as  such  agents  of  de- 
fendant, having  acted  bona  fide  In  grain 
trade.  Intending  a  d^very  In  kind  upon  fu- 
ture d^ery.  are  not  affected  by  d^endant's 
Intentloo  to  the  contrary,  whlcb  was  not  com- 
municated to  such  agents.  It  should  be  borne 
jn  mind  that  the  record  dlsdooes  that  pUUn- 
tiflfs  and  defendant  are  direct)^  at  variance  as 
to  whether  plaintiffs  knew  of  defendants 
pnrpose  to  gamble  in  grain  foturea  Plain- 
tiffs say  they  did  not  know.  The  defendant 
insists  that  they  had  full  knowledge.  Of 
course,  this  is  a  question  for  the  jury,  and  by 
their  general  verdict  we  are  obliged  to  as- 
same  that  they  have  found  in  fftvor  of  the 
defendant's  ccmtentlon.  But  leaving  tiiat 
out  of  view  for  the  present  let  us  ouunine 
this  contCTtion  as  to  agency  as  raised  by  the 
appellants.  We  wUl  agree  with  tbem  thus 
far,— that  the  iynwllante,  never  having  dis- 
closed their  agency  tm  the  defendant  to  the 
boldos  of  grain  In  C3ilcago,  with  whom  they 
made  contracts  for  future  deUvery,  could 
have  been  treated  such  grain  holders  in 
Chicago  as  principals,  in  these  grain  trans- 
actions. But  those  OUcago  grain  dealers  are 
not  partlea  before  us.  They  make  no  claim 
upon  our  attention.  It  Is  certaUi  that  no 
matte  liow  the  grain  dealers  in  Chicago  may 


have  considered  Harvey  &  Co.  as  principals, 
the  defoidant,  Doty,  was  always  obliged  to 
treat  them  as  his  agents,  and  Harvey  A;  Co., 
the  plalntifts,  were  always  obliged  to  be 
bound  by  their  agency  to  Doty.  As  such 
agents,  they  were  obliged,  so  far  as  Doty  was 
concerned,  to  hold  themselves  out  to  tiie  grain 
dealers  In  Chicago  as  the  agents  Of  Doty,  and 
not  as  principals.  All  the  cases  whidi  are 
cited  which  seem  to  Infringe  upon  the  fore- 
going statonent  will  be  found  to  have  refer- 
ence to  fite  rights  of  third  persons,  and  not 
as  existing  between  a  principal  and  his  agent 

But;  admitting  the  foregoing  view  to  be 
erroneons,  still  we  must  have  recourse  to  and 
be  governed  by  the  terms  of  our  statute;  and 
certainly  thm  Is  nothtog  to  be  found  there 
that  gives  the  slightest  color  to  the  contention 
of  the  appellants.  It  Is  Doty  and  his  agents 
who  are  before  our  courts.  The  statute  Im- 
P^tively  requires  Qiat  both  minds— that  of 
Doty,  on  the  one  side,  and  the  dealers  in 
grain,  on  the  other  side— should  contract  with 
a  bona  fide  Intention  to  d^vo*  grain  In  kind, 
niere  is  no  provlsiMi  In  the  statute  in  ques- 
tion for  the  agents  to  be  principals  in  their 
dealings  with  the  grain  dealers  in  Chicago. 
The  judge  kept  in  view  in  his  diarge  to  the 
jury  tbe  provisions  of  our  statute,  and  we 
cannot  see  that  he  erred. 

The  last  ground  of  appeal  In  relation  to  er^ 
rm  for  not  granting  a  new  trial  is  disposed 
of  by  the  foregoing  views.  It  Is  the  judg- 
ment ot  this  court  that  the  Judgment  of  the 
circuit  court  be  affirmed. 


CUDD  et  at  V.  OALVBRT,  Mayor,  ct  at 
(Supreme  Court  of  Sooth  OaroHna.   Maidi  28, 
1889.) 

FaBLmrajun  iMJOKonov— Dnsouinos-^AprBAz 
— Rbvibw— RAiLSOAns— Pdblio  Ain— 

Stock  Scbscriptioks. 

1.  Where  the  facts  alleged  In  the  complalDt 
entitle  p1»'"t'*'  to  an  injuoction,  and  the  inJatT 
may  be  aecom^tahed  Imore  the  final  hearing,  n 
is  oTor  to  dinolve  a  temiK>nu7  Injunction  on 
affldavits. 

2.  The  supreme  court  will  not  refuse  to  con- 
sider a  questioii  involved  in  the  decision,  as  not 
having  been  raised  in  the  court  below,  unless 
the  rectwd  shows  that  It  was  not  so  raised. 

3.  Where,  on  a  motion  on  affidaTits  to  dtB- 
solve  a  temporary  injunction,  the  court  consid- 
ered the  whole  case  as  tboos^  the  hearing  was 
on  the  merits,  the  objecti<m  that  a  temporary 
injunction  cannot  be  dissolved  on  amdavlts 
where  the  injury  may  be  accompliahed  before  the 
final  hearing,  and  where  plaintiffs  complaint  en- 
titles him  to  the  relief,  can  be  raised  for  the  first 
time  on  appeal,  on  exceptions  to  the  decree. 

4.  Act  Feb.  9.  1882,  authorizes  cities  and 
towns  to  subBcribe  to  the  capital  stock  of  a  rall- 
Toad,  subscriptions  to  he  made  In  oonpoa  bonds, 
mth  the  conseid  of  a  majority  of  the  voters  of 
the  subscribing  towns.  CStizens  of  the  city  of 
S.  petitioned  the  council  to  submit  the  question 
of  subscribing  a  stated  sum  by  an  ad  valorem 
tax,  to  be  expended  in  the  conatraction  of  such 
railroad.  This  proposition  was  submitted  to  the 
voters,  and  carriea  by  a  majority.  Const.  1896 
authorizes  the  general  assembly  to  validate  the 
snbscrlption  of  the  city  of  S.  to  the  capital  stock 
of  sDdk  railroad,  and  to  validato  and  anthcvlsc 
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the  issuance  of  bonds  and  paTment  of  the  same. 
Held,  thnt  the  general  assemblr  had  no  power 
to  pass  Act  Feb.  25,  1800  (22  St.  at  Large,  p. 
316),  declaring  said  election  In  the  dt?  of  S.,  on 
the  question  of  subscribing  \o  the  bonds  of  said 
raib^d,  to  hare  been  legallr  held,  and  aaid 
imbscription  to  hare  been  leffalb'  made,  and  to 
be  binding,  and  authorizing  the  Msoance  of  said 
bonds,  because  tbere  never  had  bem  a  aubscrip- 
tion  by  the  city  to  the  stock  of  said  railroad,  and 
the  conatitutioD  merely  authorised  tbe  general 
assembly  to  Talidate  a  subscriptioa  which  had 
already  been  made. 

Appeal  from  common  plea«  circuit  court  of 
SpttztBnlnirg  county;  D.  A.  Townseud,  Judge. 

Action  by  J.  N.  Oudd  and  ottiers  against 
Archibald  B.  Calvert  and  others,  as  mayor 
and  aldermen  of  tbe  city  ot  Spartanburg,  for 
Injunction.  A  temporary  injunction  was  dla- 
aolved,  and  jdalntlffs  appeal.  Reversed. 

The  ordinance  of  the  city  of  Spartaubivff 
referred  to  In  the  ofdnlon  Is  as  foUtnra,  t1&: 

"Whereas,  an  election  was  hdd  In  the  dty  of 
Spartanburg  on  the  qaeatlon  of  the  subscrip- 
tion of  the  sum  of  twaity-ave  thousand  dol- 
lars to  the  capital  stock  of  the  Spartanburg  * 
Kntherfordton  Ballway  Oompany;  and  whore- 
as,  a  majority  of  Oie  qaftUfied  electors  voted  In 
t^Tor  of  said  subscription,  uid  the  same  was 
thereiqwn  made;  and  whereas,  said  snbscrlp- 
tlon  was  made  payalde  In  btmds  of  the  dty 
of  ^Murtanburg,  as  authorised  by  the  act  of 
tbe  legislature;  and  whereaa,  an  ordinance  of 
the  constitutional  eonventltm  passed  on  tin 
^h  day  of  November,  188B,  provided  that  the 
general  assemUy  mlgbt  enact  such  laws  as 
were  necessary  to  validate  and  carry  Into  tf- 
fect  the  subscription  to  the  capital  stock  of 
the  Spartanburg  ft  Rutherfordton  Railroad 
Company,  and  validate  and  authorise  the  lasue 
ot  bonds  of  tbe  dty  of  Spartanburg  m  pay- 
ment of  the  said  sobscrfptlon;  and  whereas, 
by  the  terms  of  said  act,  the  organization  of 
the  Spartanburg  ft  Rntherfordbm  Railroad 
Company,  the  acts  of  Incwporafloo,  and  all 
acts  amoidatory  thereto  was  validated  and 
confirmed:  Now,  be  It  ordained,  by  the  mayor 
and  aldermen  of  the  dty  of  Spartanburg,  that 
tbe  said  subscription  of  twenty-flve  thousand 
dfdiara  to  the  cqiltal  stock  of  the  Spartanburg 
ft  Rutherfordton  Bailtoad  Company  Is  hereby 
ratUled  and  conflrmed;  that.  In  accordance 
with  the  authority  given  by  the  dectlon  duly 
held,  the  ordinance  of  the  constitutional  con- 
vention, and  the  act  <^  1896,  tbe  said  dty 
of  Spartanburg  will  cause  to  be  Issued  and  exe- 
cuted twen^-flve  thousand  dollars  of  seven 
per  cent,  coupon  bonds,  payable  In  sixteen, 
twenty,  and  twenty-four  years  after  the  date 
thereof;  that  the  coupons  duUl  be  made  pay- 
aUe  semiannually,  on  the  first  day  of  Jan- 
uary and  July  of  each  year,  payable  at  tbe 
dty  treasurer's  office  In  the  dty  of  ^lartan- 
burg,  tbe  bonds  to  bear  such  date  as  may  be 
fixed  and  agreed  upcm  by  the  dty  council  and 
tbe  proper  authorities  of  the  Spartanburg  ft 
Rutherfordton  Railroad  Company;  that  said 
bonds,  when  printed  and  executed,  will  be  de- 
livered to  the  proper  authorities  of  the  Spartan- 
burg ft  Rutherfordton  Railroad  Company,  pro- 


vided Oat  said  bonds  sbaU  not  be  deHvered  to 
the  said  railroad  company,  or  to  any  otho-  per- 
son or  company,  or  to  any  othtT  person  or  coi  - 
poratlon  fOr  It,  nntU  ttu  said  company,  or 
some  ottaer  ounpany  with  which  U  shall  be- 
come consolidated,  shall  have  boUt  and  con- 
structed a  railroad  Into  the  dty  ot  Spartan- 
burg from  the  dbecOra  of  the  North  GaroUnh 
line,  or  shall  have  given  sufficient  guaranty  to 
the  committee  herein  provided  for  that  said 
road  will  be  constructed,  said  gnamnty  to  be 
approved  1^  dty  council.  Ordained,  fnrtho'. 
that  the  faith  and  credit  of  the  dty  is  hereby 
pledged  to  tbe  payment  of  the  IntHot  and 
principal  of  the  said  bonds,  as  they  may  fsU 
due,  and  that  an  annual  levy  be  made  aa  all 
taxable  propeity  In  said  dty  to  raise  the 
amount  soffldent  to  pay  the  Intenst  upon  said 
bonds,  and  also  the  principal  as  It  may  mature. 
Ordained,  further,  that  the  mayor  will  ap- 
point a  committee  constating  of  not  leas  than 
two  aldermen,  who  shall  be  charged  with  tbe 
special  duty  ot  minting  saU  bonta  and  having 
than  eneuted  by  tbe  proper  auUuvritlea;  the 
said  committee  being  authorised  to  select  de- 
signs and  make  contracts  for  printing,  and  to 
do  any  and  all  acts  necessary  to  carry  oat  the 
object  of  this  ordhiance." 

The  decree  appealed  from  Is  as  follows, 
Tk.: 

'This  Is  an  aetim  to  enjoin  the  lasnea  of 
certain  b<«ds.  A  temporary  Injnnctloa  was 
granted,  and  an  wder  to  show  cause  Issued. 
The  return  was  made  on  August  16th.  at 
Spartanburg.  The  plaintiffs  contend,  mib- 
Btantlally,  that  the  dty  antborttlea  ot  Spar- 
tanburg are  about  to  Issue  certain  bonds, 
nomhially  In  aid  of  the  Spartanburg  ft  Bnth- 
erfordton  Railroad  Oompany,  but  ultimately 
In  aid  (tf  some  other  railroad  company  whidi 
It  may  consollda^  upon  the  basis  and  au- 
thority of  a  subscription  claimed  1^  said  city 
authorities  to  have  been  anthorlBed  by  a  TOte 
of  the  people  of  said  dty  in  1882.  under  tSe 
chartw  of  the  Spartanburg  ft  Rntherftnd 
Railroad  Company  and  acta  the 
same;  that  said  Issue  of  bonds  wfll  be  a 
wrongful  and  Injurious  butdoi  to  tbe  tax- 
payers of  said  city,  and  Is  not  authorised  by 
either  the  charter  of  the  said  Spartanburg 
ft  Rutherfordton  Railroad  Oompany  or  the 
acts  amending  the  same;  that  the  charter  of 
13ie  dty  of  Spartanburg  did  not  authorise  the 
people  of  Spartanburg  to  vote  for  such  sub- 
scription, or  allow  the  said  dty  authorities 
to  make  such  subscription,  even  if  voted  by 
the  people,  and  that  no  such  subscription  has 
been  made;  that  ndther  the  original  petition 
Ot  the  people  to  tbe  dty  council,  nor  the  or- 
der Issued  by  the  conndl,  was  sodi  aa  re- 
qtdred  by  law,  nor  was  the  said  Section 
legal;  that  no  sncb^mpany  as  tiie  Spartan- 
burg ft  Rutherfordton  Railroad  Oompany  was 
ever  I^ally  organised  or  ever  existed  la  tUs 
state;  and  that  the  plaintiffs  sue  aa  behalf 
of  all  taxpayers  of  the  said  dty.  Dtfendants 
deny  ttiat  plaintiffs  sue  for  all  the  taxpayers 
of  the  dty  of  Spartanburg,  and  deny  tbe  cor- 
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r«ctneu  of  plftlBtUtB'  conBtrnction  of  the  acts 
of  Jime  8,  1877,  and  February  0,  1882,  and 
tbat  said  election  waa  without  authority,  and 
that  no  such  oompany  aa  the  Spartanburg  A 
Butheifordton  BaUn«d  Comiiauy  was  ever  In- 
•corpomted  by  the  general  iusembly  of  the 
alate,  and  tbat  no  act  to  amend  the  act  of 
-June  8,  1877,  was  erer  enacted  by  the  gen- 
eral awonbly  of  the  state,  and  that  said  Ordi- 
nance O  was  adopted  without  ajithorlty,  and 
tbey  also  deny  all  the  allegatlona  of  para- 
graphs 7  and  10  of  the  complaint  The  de- 
fendants admit  the  Incorporation  of  the  dty* 
-and  also  the  various  acts  of  the  legtslature 
set  forth  In  the  complaint,  and  that  the  peo- 
ple of  the  dty  petition  the  city  council  to  be 
allowed  to  vote  for  'Subscription*  or  'No  Sub- 
scription,' and  that  the  election  was  ordered 
and  held,  and  they  allege  that  at  said  election 
a  majority  of  the  qualifled  voters  of  the  said 
dty  voted  In  favor  of  such  subscription,  and 
that  by  an  ordinance  adopted  June  2,  1898, 
<faey  have  directed  bonds  to  the  dty  ttf  Spar- 
tanburg to  the  amount  of  $25,000  to  be  exe- 
-cuted  and  delivered  to  the  Spartanburg  & 
Rutherfordton  Railroad  Company.  The  de- 
fendants set  forth  many  other  and  various 
matters  In  relatltm  to  the  Importance  of  said 
railroad  and  Its  various  connections,  none  of 
which  I  deem  It  necessary  to  set  out  here. 
Defendanta  also  deny  that  the  bonds  so  to  be 
executed  and  Issued  are  to  be  Issued  for  any 
•other  or  different  purpose  than  that  originally 
Intended  when  tlie  rabscrlptton  was  voted,  In 
1882. 

"At  the  hearing  in  Spartanburg,  there  was 
.a  question  raised  as  to  whether  certain  affl- 
^vlts  should  be  read  either  In  reply  or  as 
A  part  of  the  return.  It  was  finally  agreed 
that  all  the  affidavits  should  be  read,  and  I 
should  rule  on  their  admissibility;  the  affida- 
vits referred  to  being  in  relation  to  the  Im- 
portance of  the  contemplated  road  and  the 
various  connections.  I  have  read  these  affi- 
davits, but  do  not  consider  them  in  forming 
jny  opinion,  because  I  consider  them  Irrele- 
vant to  the  real  Issues  In  this  proceeding, 
and  therefore  rule  them  out.  I  refer  to  the 
affidavit  of  O.  S.  Roberts,  all  of  the  affida- 
vit of  B.  K.  Carson  except  the  last  paragraph, 
-and  all  of  the  affidavit  of  C.  H.  Schutte  and 
■others. 

"After  due  consideration  of  the  law  and  the 
evidence  submitted  before  me,  I  think  the 
temporary  injunction  heretofore  granted  here- 
in should  be  dissolved.  In  my  opinion,  the 
■defendants  are  simply  proposing  to  do  what 
■a  valid  law  of  the  state  requires  them  to  do, 
.and  I  do  not  think  that  the  disposltloQ  which 
they  propose  to  make  of  the  bonds  about  to 
be  issued  would  be  a  diversion  thereof,  or 
would  be  in  any  other  way  illegal.  None  of 
the  attacks  made  on  the  proceedings  under 
which  the  bonds  were  originally  voted,  nor 
on  the  organisation  of  the  railroad  company 
in  whose  aid  they  are  about  to  be  issued, 
nor  on  the  power  of  the  city  council  to  issue 
and  dispose  of  tbem  as  proposed,  can,  in  my 


Judgment,  be  instalned.  I  regard  the  origi- 
nal petition  presented  to  the  city  council  as 
in  proper  form.  The  expression  'ad  valorem' 
therein  found  refers  merely  to  the  manner  in 
which  the  petitioner  thought  the  tax  should 
be  levied,  In  order  to  pay  the  principal  and 
Interest  on  the  subscription  for  which  they 
petltioa  to  be  allowed  to  vote,  and  may  Just 
aa  well  have  been  omitted  from  the  petition, 
as  the  law  would  have  followed  that  course 
of  taxation  In  any  event.  I  can  find  nothing 
wrong  about  the  order  Issued  by  the  dty 
council  through  J.  8.  R.  Thompson,  as  mayor, 
for  the  election  to  be  held.  It  refers  unmis- 
takably to  the  act  of  June  8,  1877,  which  char- 
tered the  Spailanburg  &  Rutherfordton  Rail- 
road Company,  and  sets  out  intelligibly  and 
Sdainly  the  object  of  the  order,  so  that  no 
one  could  be  mistaken  as  to  the  nature  of 
the  election  held.  The  last-mentioned  act 
(February  9.  1882)  does  not  style  the  com- 
pany the  'Spartanburg  &  Rutherford  Railroad 
Company,'  as  It  is  styled  in  the  act  of  June  8, 
1877;  but  it  Is  clear  that  the  two  names 
refer  to  the  same  company,  and  the  differ- 
ence does  not  amount  to  even  an  Irregularity 
or  discrepancy,  because  it  Is  plain  that  the 
legislature  Intended  to  make  that  change  In 
the  name  of  the  company  without  the  use 
of  the  formal  words  to  express  It  As  to 
the  point  that  the  act  of  February  9,  18S2, 
In  using  the  words,  'it  shall  and  may  be  law- 
ful for  any  dty,  town  or  county  interested  in 
the  CMistruction  of  said  railroad  to  subscribe 
to  Its  capital  stock  such  sum  as  a  majority 
of  their  voters  may  authorize.'  excluded  the 
dty  of  Spartanburg,  the  answer  Is,  It  seems 
to  me,  that  the  circumstances  in  this  case 
make  the  said  act  a  special  one  In  every  re- 
spect; so  that,  to  my  mind,  the  question  of 
the  effect  of  legislation  upon  the  special  act 
chartering  the  city  of  Spartanburg  and  lim- 
iting Its  powers  as  to  increasing  Its  bonded  in- 
debtedness does  not  arise. 

"The  act  Is  a  special  one,  and  directed 
clally  to  such  cities  or  towns  as  were  inter- 
ested, and  Spartanburg  was  probably  more 
Interested  than  other  city  or  town.  It  would 
be  too  great  a  stretch  of  statutory  construc- 
tion to  except  Spartanburg,  and  I  therefore 
conclude  and  find  that  Spartanburg  was  In- 
duded  In  said  act  and  that  the  power  was 
thereby  granted  to  vote  for  a  subscription  to 
the  capital  stock  of  said  road.  The  minute 
books  of  the  city  council  show  unmistaka- 
ble evidence  that  the  subscription  was  made. 
There  was  certainly  no  evidence  before  me  to 
contradict  this  showing.  It  may  not  only  be 
assumed,  but  the  affidavits  before  me  show, 
that  the  city  council,  being  specially  charged 
with  the  performance  of  this  act  provided 
all  antecedent  steps  were  completed,  had  the 
proper  evidence  before  It  when  the  subscrip- 
tion was  made,  that  a  majority  of  the  quali- 
fied voters  of  the  city  had  voted  for  the  sub- 
scription. There  Is  the  affidavit  of  George 
W.  Nlcholls,  Esq.,  showing  tbat  the  company 
was  actually  organized  In  1883,  and  tbat  he 
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was  then  elected,  and  has  ever  since  been 
one  of  its  dtrectora.  Then,  too,  the  affidavit 
of  Arch.  B.  CalTert,  Esq.,  shows  that  he  Is 
now  the  president  of  the  said  company.  So 
that  I  conclude  and  find  that  the  city  of  Spar- 
tanburg had  the  right  to  rote;  that  the  peti- 
tion and  order  for  the  election  were  In  propw 
and  legal  form,  as  required  by  law;  that  the 
subscription  was  voted  by  a  majority  of  the 
qaallfled  voters  of  the  said  city;  and  that  the 
subscription  was  afterwards  actually  made 
by  the  city  authorities  to  the  railroad  com- 
pany, which  was  then,  and  is  now,  a  legally 
constituted  corporation  under  the  law  of  the 
state  of  South  Carolina.  But  it  is  contended 
that,  even  If  this  be  so,  the  subscription  Is 
Illegal  and  void,  because  the  purpose  for 
which  the  bcmds  are  to  be  Issued  is  not  a  cor- 
porate purpose;  because  the  railroad  corpo- 
ration had  become  extinct  by  not  using  Its 
franchises;  because  the  subscription  is  barred 
by  the  statute  of  limitations  and  by  laches. 
I  do  not  think  that  the  positions  can  be  sus- 
talned.  Even  If  there  had  before  been  any 
merit  In  them,  the  validating  act  of  1896  (22 
St.  at  Large,  316)  permitted  by  special  ordi- 
nance or  the  constitutional  convention,  cures  all 
defects  here  complained  of.  Plalntifb  CMitend- 
ed  that  this  act  Is  anconstltntlonal  becaase  It 
refers  to  more  than  one  subject,  and  because 
the  legislature  assumed  judicial  pow^  In 
enacting  It,  and  legislated  facts  Into  exist- 
ence. According  to  my  view  of  this  case,  the 
act  so  attacked  is  not  amenable  to  these  ob- 
jections. It  Is  true  that  the  preamble  to  said 
act  does  recite  certain  facts  aa  existing,  but 
the  preamble  forms  no  part  of  the  act,  and, 
if  It  does,  the  facts  there  recited  are  the  facts 
which  I  find  did  then  exist.  Therefore,  In 
the  light  of  the  ordinance  of  the  constitution- 
al convention  (Const  p.  108),  finding  aa  a  fact 
that  a  subscription  of  $25,000  to  the  capital 
stock  of  the  Spartanburg  &  Rntherfordton 
Railroad  Company  had  been  'voted  for,  and 
authorized  by,  the  qualified  voters  of  the  city 
of  Spartanburg,*  and  of  the  said  validating 
act,  I  conclude  that  the  legislature  did  no 
more  than  declare  the  law  In  reference  to 
facts  In  existence  and  within  their  knowledge 
when  they  enacted  that  statute;  and  that 
said  act,  so  far  as  objections  to  It  go,  is  con- 
stitntional,  and  validates  and  confirms  all 
that  had  previously  been  In  promotion  of  the 
constmction  of  railroad  communication  be- 
tween Spartanburg,  8.  C,  and  Rutherfordton, 
N.  C,  under  the  act  of  June  8,  1877,  and  the 
act  or  acts  amending  the  same,  and  styling 
the  said  company  In  the  later  act  the  'Spar- 
tanburg &  Rutherfordton  Railroad  Compa- 
ny'; and  that  the  said  council  of  Spartanburg 
have  the  right  now,  and  are  required  by  law, 
to  execute  and  deliver  the  said  l>onds  In  ac- 
cordance with  their  said  ordinance.  I  find, 
further,  that  said  act  does  not  refer  to  more 
than  one  subject,  to  wit,  the  promotion  of  the 
construction  of  said  railroad.  It  is  there- 
fore constitutional,  so  far  as  that  objection 
goes.  As  to  the  point  made  that  the  snb* 


scrtptlon  is  barred  by  the  statute  of  limita- 
tions, I  do  not  think  that  the  statute  q^ies 
in  such  cases;  but,  if  I  am  wrong,  a  snfll- 
dent  answK,  it  seems  to  me,  Is  that  the  city 
council  stands  aa  the  trostee  of  the  people, 
constituted  a  trustee  by  a  majority  of  the 
qualified  electors,  and  in  that  capacity  have 
the  right  to  keep  alive  the  promise  made,  and 
they  are  keeping  it  alive  by  acknowledgiiv 
it  and  attempting  to  pay  it  with  the  hoods 
about  to  be  Issued.  There  Is  no  eridoice  that 
the  original  trust  thus  created  has  ever  been 
revoked  by  a  majority  of  the  qaallfled  elect- 
ors of  the  city  of  Spartanburg.  It  seems  to 
me,  therefore,  that  on  none  of  these  gtonnds 
on  which  the  plaintiffs  ask  a  tempcoBry  in- 
junction can  their  motion  prevalL  it  is 
therefore  ordered,  adjudged,  and  decreed 
that  the  temporary  injunction  h«etofore 
granted  in  this  cause,  reatrainiug  tiie  defend- 
ant the  city  council  of  Spartanboi^  tnm  Is- 
suing and  delivering  bonds  of  the  dty  In  pay- 
ment of  the  subscription  hereinabove  r^«r- 
red  to,  be,  and  the  aame  is  herein,  dis- 
■olTed." 

Jaa.  F.  Hart  and  C.  P.  Sanders,  for  a|^- 
lants.  Bomar  &  Simpson  and  Mnnro  &  Hc- 
CraiT)  toe  reaiMndents. 

McIVER,  a  J.  By  an  act  approved  8th  of 
June,  1877  as  St  at  Large,  p.  272),  It  waa  de- 
clared, among  other  things,  in  section  1,  *nbat 
for  the  purpose  of  constructing  a  railroad 
from  the  town  of  Spartanburg  to  the  North 
Carolina  line,  In  the  direction  of  Rutherford 
ton,  North  Cart^lna,  a  company  may  be  form- 
ed with  a  capital  stock  of  not  more  than  flve 
hundred  thousand  doUais,  to  be  known  as 
the  Spartanburg  and  Buthwfordton  Railroad 
Company,"  etc.  By  the  second  section  com- 
missioners were  appointed  to  open  t»ooks  of 
subscription  for  tiie  purpose  of  raising  a  capi- 
tal stock  of  said  company.  By  the  third  sec- 
tion it  Is  provided  that,  wh^  the  sum  of  $10.- 
000  shall  have  been  subscribed  to  the  said 
capital  stock,  the  company  may  be  <H^anixed. 
By  the  ninth  section  It  Is  authorised  "to  unite 
and  consolidate  with  any  other  railroad  now 
built,  or  hereafter  to  be  built.  In  this  state  or 
in  the  state  of  North  Carolina,"  etc.  On  the 
9th  of  February,  1882,  an  act  was  i^provea 
entitled  "An  act  to  amend  an  act  entltied  *An 
act  to  Incorporate  the  Spartanburg  and  Ruth- 
erfordton Railroad,*  approved  June  8, 1877.  by 
reducing  the  shares  to  fifty  dollars  per  share, 
and  authorizing  cities,  towns  and  counties  to 
subscribe  to  the  capital  stock  of  said  com- 
pany.'*  By  the  second  section  of  said  act  is  It 
declared  that  "it  shall  and  may  be  lawful  for 
any  city,  town  or  county  interested  In  the  con- 
struction of  said  railroad  to  subscribe  to  Its 
capital  stock  such  sum  as  a  majority  of  their 
voters  may  authorize  the  •  •  •  pn^r 
authorities  of  such  city  •  •  •  to  sob- 
scribe,  which  subscription  shall  be  made  in 
seven  per  cent,  coupon  bonds,  *  •  •  said 
bonds  to  be  made  payable  Id  equal  tnataU- 
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menu  of  sixteen,  twenty,  twenty-foar,  and 
twoity-elght  yean  after  the  date  thereof."  It 
will  be  observed  that  this  act  purports  to 
amend  an  act  to  Incorporate  the  Spartanburg 
t  Butherfordton  BaUroad,  and  we  are  una- 
ble to  find  that  any  such  act  was  ever  passed; 
though  we  do  find  that  an  act  had  been  pass- 
ed, as  set  out  above,  incorporating  the  Spar- 
tanburg &  Rutherford— not  Butherfordton— 
Ballroad  Company.  But  as  we  do  not  pro- 
pose, at  this  stage  of  the  case,  to  make  any 
point  as  to  this  rarlatlon  in  the  title  of  the 
company  whose  charter  It  was  proposed  to 
amend,  we  shall  assume,  for  the  purposes 
of  the  present  Inquiry,  that  the  legislature 
Intended,  by  the  act  of  February  9,  1882,  to 
amend  the  charter  of  the  Spartanburg  & 
Rutherford  Railroad  Company,  the  incorpora- 
tion of  which  was  authorized  by  the  act  of 
June  8,  1877.  above  cited. 

In  the  act  of  1880  (17  St.  at  Large,  p.  434), 
Incorporating  the  city  of  Spartanburg,  It  is 
provided  "that  the  bonded  debt  of  said  city 
shall  In  no  way  be  Increased  without  an  act 
of  the  general  assembly  authorizing  the  same, 
and  without  the  consent  of  two-thirds  of  the 
qualified  electors  of  said  city  being  Brst  had 
by  an  election  for  that  purpose";  and  the 
same  provision  is  carried  Into  the  act  approv- 
ed January  4,  1894  (21  St.  at  lArge.  p.  686), 
amending  said  charter.  At  some  time  prior 
to  the  2d  of  October,  1882,  a  petition,  with- 
out date,  was  presented  to  the  city  council 
of  Spartanburg,  In  these  words:  "We,  the 
undersigned  citizens  of  the  city  of  Spartan- 
burg, S.  C,  being  desirous  of  fcKinlng  a  rail- 
road connection  with  the  town  of  Butherford- 
ton, N.  C,  respectfully  request  that  It  be  sub- 
mitted to  the  voters  of  said  dty  to  subscribe, 
by  an  ad  valorem  tax,  the  sum  of  twenty-flve 
thousand  dollars  (f25,000),  to  be  expended  In 
the  construction  of  a  railroad  between  the 
points  above  indicated."  Upon  the  receipt 
of  such  petition,  the  mayor  of  said  city,  on 
the  2d  day  of  October,  1882,  issued  his  order 
directing  an  election  to  be  hdd,  on  the  16th 
of  November,  1882,  for  the  purpose  of  deter- 
mining the  question  whether  such  subacrli^ 
tlon  to  said  railroad  should  be  made.  Ac- 
cordingly, an  election  was  held  at  the  time 
appointed,  and  on  the  Ist  day  of  December, 
1882,  the  managers  of  snid  election  made  their 
return,  showing  that  the  result  was  in  favor 
of  such  sulwcriptlon  by  a  majority  of  319 
votes.  This  return  was  received  by  the  dty 
council,  who  declared  the  result  of  the  election 
to  be  in  favor  of  subscription.  No  further 
action  appears  to  have  been  taken  by  the  city 
council  upon  the  snbject  until  the  2d  day  of 
July,  1888,  when'  they  passed  an  ordinance, 
a  copy  of  which  Is  set  out  as  an  addendum  to 
the  "Case,"  which  should  be  incorporated  by 
the  reporter  in  his  report  of  this  case;  which 
ordinance  provided  for  the  Issue  of  bonds  of 
the  city  of  Spat^anburg  to  the  amount  of  f25,- 
000,  to  "be  delivered  to  the  proper  authorities 
of  the  Spartanburg  ft  Butberfordt<m  Railroad 
Company." 


In  the  meantime,  however,  the  constltotlon- 
al  convention  which  assembled  In  the  year 
189S  passed  an  ordinance  providing,  among 
other  things,  "that  nothing  in  the  constitution 
ordained  and  established  by  the  people  of 
South  Carolina,  now  in  convention  assembled, 
shall  prohibit  the  general  assembly  •  •  • 
enacting  such  laws  as  may  be  necessary  to 
validate  and  carry  into  effect  subscription  by 
the  city  of  Spartauburg  to  the  capital  stock 
of  the  Spartanburg  &  Butherfordton  Railroad 
Company,  heretofore  voted  for  and  auQiorized 
by  the  qualified  voters  of  the  dty  of  Spartan- 
burg, and  to  validate  and  authorize  the  issue 
of  the  bonds  of  said  city  in  payment  of  the 
same."  In  pursuance  of  this  ordinance,  as 
it  is  claimed  by  the  city  council  of  Spartan- 
burg (but  whether  such  claim  is  wdl  founded 
Is  one  ot  the  quesHons  In  this  case),  the  gen- 
eral assembly  passed  an  act  approved  Febru- 
ary 29,  1896  (22  St.  at  Large,  p.  316),  entitled 
"An  act  to  validate  and  confirm  certain  acts 
of  the  Spartanburg  and  Butherfordton  Ball- 
road  Company,  and  the  subscription  of  the 
city  of  Spartanburg  to  the  capital  stock  there- 
of, and  to  authorize  bonds  of  said  dty  to  be 
issued  hi  payment  of  said  sulmcrlptlon."  The 
special  provisions  of  this  act  need  not  now  be 

more  particularly  referred  to.   On  the  

day  of  Jnly,  1898,  the  plaintiffs,  as  taxpayers 
In  the  dty  of  Spartanburg,  on  behalf  of  them- 
selves and  all  otbo:  taxpayers  in  said  dty, 
commenced  this  action  for  the  sole  purpose  of 
restraining  and  enjoining  the  dty  coundl  of 
Spartanbuig  from  Issuing  the  bonds  provided 
for  In  the  ordinance  of  said  dty  council  above 
referred  to.  The  grounds  upon  which  the 
plaintiffs  base  their  claim  for  an  injunction 
are  fully  set  out  In  the  report  of  this  case. 
Very  soon  after  the  action  was  commenced 
the  plaintiffs  applied  for  and  obtained  from 
hts  honor.  Judge  Townsend,  an  order,  bearing 
date  2&th  of  July,  1868^  restraining  and  en- 
joining the  defendants  from  issuing  said 
bonds  until  the  further  order  of  the  court. 
After  the  answer  was  filed,  the  defendants 
gave  notice  of  a  motion,  to  be  made  before 
Judge  Townsend  on  the  12th  of  August,  188S, 
"on  the  pleadings  and  whole  record  therein.  In- 
cluding the  afildavlt  hereto  attached,  and  such 
affidavits  as  we  may  hereafter  serve,  for  an 
order  dissolving  the  preliminary  Injunction 
herein,  and  for  such  other  and  further  relief 
as  may  be  proper,"  upon  the  grounds  stated 
In  said  notice.  This  motion  came  on  to  be 
heard  by  Judge  Townsend  on  the  16tb  ot 
August,  1898,  as  we  infer  from  a  statement 
made  In  his  decree,  and  on  the  ISth  of  Sep- 
temlier,  1898,  he  rendered  his  decree  dissolv- 
ing the  temporary  injunction  previously  grant- 
ed. From  this  plaintiffs  appeal  upon  the  sev- 
eral grounds  set  out  In  the  record,  which,  un- 
der the  view  we  take  of  the  case,  deed  not  be 
specifically  stated  here. 

From  an  examination  of  the  decree  of  Judge 
Townsend,  it  Is  very  manifest  that  he  con- 
sidered and  passed  upon  the  whole  case,  Just 
ai  If  It  had  been  heard  by  him  regularly  upon 
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tba  merits.  For  tbU  reason  «  copy  of  the 
decree  should  be  Incorpoxated  In  Qie  report  of 

this  case. 

It  seems  to  na  that  where,  aa  In  this  case, 
the  actios  Is  brought  solely  for  the  purpose  of 
obtaining  an  Injunction,  and  where,  if  the 
facta  alleged  in  the  complaint  are  found  to  be 
true,  a  proper  case  for  Injunction  would  be 
presented,  it  Is  error  to  dissolve  a  temporary 
injunction  upon  a  mere  motion,  beard  upon 
affidavits,  as  that  wonld  deprive  the  plaintiff 
of  his  legal  right  to  have  the  facts  determined 
In  the  mode  prescribed  by  law.  Instead  of  by 
affidavits,— a  most  unsatisfactory  mode  ot 
eliciting  truth.  Indeed,  the  practical  result, 
in  a  case  like  this,  wonld  be  to  dismiss  the 
complaint  upon  a  mere  motion,  heard  upon 
affidavits,  without  any  opportunity  being  af- 
forded the  plaintiff  to  have  the  facts  upon 
which  be  bases  his  claim  for  relief  determined 
in  the  mode  prescribed  by  law;  for  If,  In  this 
case,  the  injunction  should  be  dissolved,  there 
wonld  be  nothing  to  prevent  the  issue  of  the 
bonds  before  the  case  could  be  heard  on  Its 
merits,  and  if  the  bonds  passed  into  the  hands 
of  Innocent  holders  without  notice,  as  they 
might  and  probably  would  do,  then  the  con- 
troversy would  become  absolutely  useless.  If, 
therefore,  the  facts  alleged  In  the  complaint 
can  be  established  upon  a  trial  on  the  merits, 
where  the  witnesses  can  be  subjected  to  exam* 
inatlcm  and  cross-examination,  then  we  do  not 
think  it  can  be  denied  that  the  plafntlfCs  would 
be  entitled  to  the  Injunction  prayed  for.  The 
authorities  cited  by  appellants  In  their  argu- 
ment sustain  the  view  we  have  taken.  2 
High,  InJ.  (3d  Ed.)  S6  1500,  1511,  1512;  Sea- 
brook  v.  Mostowltz.  51  S.  C.  433,  29  S.  El. 
202.  Exceptions  13,  15,  and  21.  raising  this 
point,  must  be  sustained. 

It  Is  contended,  however,  Jn  the  argument 
here,  that  the  question  which  we  have  hesn 
considering  was  not  made  before  the  circuit 
Judge,  and  therefore  cannot  be  raised  here. 
In  the  first  place,  we  remark  that  the  record 
before  ns  does  not  show  that  such  question 
was  not  raised  before  the  circuit  Judge.  True, 
It  does  not  appear  to  have  been  considered  In 
the  decree  of  the  circuit  Judge;  but  It  fre- 
quently happens  that  the  circuit  judge  does 
not,  In  rendering  his  Judgment,  consider,  or 
rather  pass  upon,  all  the  points  raised  by  coun- 
sel, as  he  may  overlook  some,  or  disregard 
others,  as  in  bis  Judgment  not  pertinent  to  the 
case  In  hand.  But.  aside  from  this,  appel- 
hints  certainly  could  not  know,  before  the  de- 
cree -waa  filed,  that  the  circuit  Judge  would 
go  Into  a  consideration  of  the  whole  case,  Just 
as  if  it  had  been  heard  on  the  merits,  and 
therefore  the  only  mode  by  which  the  ques- 
tion could  be  brought  before  this  court  waa 
by  the  exceptions  taken  to  the  decree.  It  la 
very  different  from  a  case  In  which  an  appeal 
is  based  upon  exceptions  Imputing  error  in 
the  omission  to  charge  certain  propositions, 
when  there  has  been  no  request  to  charge  such 
propositions.  Indeed,  In  a  cam  like  the  pres- 
ent, we  do  not  see  how  this  court  could  ascer- 


tain wliat  points  had  been  made  bdow,  nnless 
we  had  the  whole  argument  on  circuit  before 
us,  or  the  fact  is  made  to  appear  by  admts- 
siona  of  counsel,  which  is  not  the  case  here. 

This  wonld  be  conclusive  of  the  question 
before  us;  but  perhaps,  we  should  notice  the 
effect  of  the  ordinance  of  the  constitutional 
convention,  and  of  the  act  of  1S86,  above  re- 
ferred to,  as  It  seems  to  be  argued  that  the 
facts  in  this  case  are  concluded  by  such  <Hrdi- 
nance  and  act.  As  to  the  ordinance,  it  is  very 
manifest  that  Ita  only  purpose  and  effect  was 
to  relieve  the  general  assembly  from  any  re- 
straints Imposed  upon  that  body  by  the  pro- 
visions of  the  constitution  of  1S95  with  respect 
to  the  subject  referred  to  In  the  ordinance. 
The  practical  effect  and  manifest  object  of  the 
ordinance  was  simply  to  authorize  the  general 
assembly.  If  a  subscription  to  the  capital  stock 
of  the  Spartanburg  &  Rutherfordton  Railroad 
Company  which  had  been  authorized  by  a  vote 
of  the  qualified  electors  of  said  city  had  been 
made,  to  validate  the  same,  and  authorize  the 
Issue  of  bonds  In  payment  of  such  subscrip- 
tion. But  it  does  not  declare,  or  purport  to  de- 
clare, that  the  general  assembly  shall  have 
power  to  legislate  facts  into  existence  which 
never  did  exist.  As  to  the  act  of  1896,  which 
defendants  claim  was  passed  In  pursuance  of 
said  ordinance,  it  undertakes  to  recite  In  Its 
preamble  certain  facta,  and  in  the  body  of  the 
act  the  existence  of  the  facts  thus  recited  are 
assumed,— which  it  had  no  power  to  do  (Cool- 
ey.  Const  Lhn.  [2d  Ed.]  96);  and  upon  such 
assumed  facts,  it  proceeds  to  declare  "that  the 
election  h^etofore  held  In  the  city  of  Spartan- 
burg upon  the  question  of  the  subscription  by 
the  said  city  of  the  sum  of  twenty-4ve  thou- 
sand, dollars  to  the  capital  stock  of  the  Spar- 
tanburg &  Rutherfordton  Railroad  Company 
Is  hereby  declared  to  have  been  legally  held, 
and  the  subscription  then  made  by  said  dty  to 
the  capital  stock  of  said  railroad  company 
be  and  the  same  is  hereby  validated  and  con- 
firmed and  dedared  to  lie  a  binding  subscrip- 
Hon  by  said  city,  and  the  proper  officers  of 
said  city  are  hereby  authorized  and  required 
to  Issue  bonds  In  payment  of  said  aut>8crlp- 
tlon,"  etc.  If  the  facts,  as  recited  in  the  pre- 
amble and  body  of  this  act  be  true,  then  It  Is 
difficttit  to  conceive  any  necessity  for  any  val- 
idating act.  Indeed,  we  do  not  see  how  the 
act  of  1896  can  be  regarded  as  a  "validating 
act"  in  any  proper  sense  of  those  terms.  The 
scope  and  purpose  of  a  validating  act  la  to 
perfect  some  transactlm  which  from  some 
irregularity  or  Informally  is  not  complete,  m 
to  confirm  a  contract  creatfng  a  moral  obliga- 
tion, bat  which,  from  some  Irregularity  or  In- 
formality, lacks  the  force  and  effect  of  a  legal 
obligation.  A  striking  example  is  where  & 
municipal  corporation  enters  Into  a  contract 
which,  at  the  time.  It  had  no  power  to  make. 
If  the  contract  be  such  a  one  as  fbe  legisla- 
ture might  orlgtually  have  authoiised,  then 
It  may  be  validated  and  confirmed  by  snbse- 
c|uent  legislation.  Cootey,  Const  Llm.  i2d 
Ed.)  ST9.   But  If  no  sncb  contract  bas.  In 
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point  of  ftict,  ever  heea  nude,  fSten  tt  li  alto- 
gettaer  beyond  the  scope  of  Talldatlng  leglB- 
latlon  to  declare  fliat  such  contract  hai  been 
made  and  require  Ita  performance.  In  each  a 
case,  Ukere  li  noUilng  to  ralidate.  Tbe  act  of 
1886  cannot  tberetbre,  be  regarded  as  an  act 
passed  In  pursuance  to  the  authority  conferred 
upon  the  seneial  assembly  by  tiw  wdlnanee 
of  the  convention  above  referred  to. 

Under  this  Tlew  of  the  case,  we  have  not 
deemed  it  necessary,  or  even  iwoper,  at  this 
stage  of  the  case,  to  consldw  any  of  tbe  other 
questions  presented  by  tbe  exceptions,  as  snch 
qnestloDs  sbould  and  must  be  first  determined 
In  a  regular  trial  upon  the  merits.  The  Judg- 
ment of  this  court  ts  that  tiie  order  of  the 
circuit  Judge  dissolving  tbe  Injunction  be  re* 
versed  upon  the  grounds  stated,  and  that  the 
case  be  remanded  to  tbe  circuit  court  for  trial 
on  the  merits,  and  tbat  In  the  meantime  the 
Injunction  heretofore  granted  be  continued  un- 
til the  further  order  of  tbe  court 


HIBRB  V.  RISHER  et  aL 

(Snpremp  Court  of  South  Carolina.  Hardi  20, 

1S89.) 

APPIAL— RbvibW— EVIDBHOB—  Kbputatiox  —  Bz- 
CEPTioMs— ScopB— Pabtitiox— Salb. 

1.  A  quefltlon  of  fact  under  a  legal  issue  Is  not 
reriewable  in  the  supreme  court. 

2.  There  being  no  testimony  offered  in  support 
of  a  proportion  of  fact,  a  finding  in  favor  of 
such  proposition  presHits  an  error  of  law,  rather 
than  of  fact,  bo  as  to  be  reviewable  in  the  su- 
preme court,  eren  though  the  Ivue  Is  a  legal 
one. 

8.  An  exception  tbat  no  teatimoi^  was  of- 
fered by  plsiutlfr  to  prove  a  certain  Issue  can- 
not be  considered,  rince  not  indicating  wh»rin 
thp  testimony  offmd  for  that  porpoae  was  In- 
competent 

4.  Old  deeds  which  are  connecting  links  be- 
tween transactions  leadine  up  to  an  alleged  lost 
deed  on  which  plaintiff  relies  as  bet  title  are  ad- 
missible, not  to  prove  title  of  rtinmsfliiis.  but  as 
connectiog  links. 

5.  Evidence  of  repute  as  to  the  holder  of  the 
title  to  certain  lands  Is  Inadmissible  to  fvove 
such  title. 

fl.  In  an  action  for  partition  of  land  and  for 

an  account  for  rents,  where  the  defense  ten- 
dered merely  the  lefral  Issne  of  the  tide  to  the 
lands,  and  the  court  found  the  parties  to  be 
tenants  in  ctnnmon,  it  was  propw  to  fnrther  find 
that  tbe  land  could  not  be  eqmtalkly  divided,  and 
to  order  a  sale  thereof. 

Appeal  from  common  pleas  circuit  court  of 
Colleton  connty;  R.  C.  Watts,  Judge. 

Action  by  Sallie  C.  Hiers  against  Paul  W. 
Bisher  and  others  for  partition.  From  a 
judgment  for  plalutUE,  defendanta  appeaL  Re- 
versed. 

Howdl  &  Grober,  for  appellants.  Flsh- 
bume,  Bellinger  dc  Murphy,  for  respondent 

POPB,  J.  The  plaintiff  contends  tbat  her 
mother,  Barbara  E.  RIsher,  departed  this  life 
in  the  year  1865,  survived  by  lier  father,  F. 
B.  RiBher,  the  elder,  her  two  brothers.  Paul  W. 
Rl8h«'  and  F.  B.  Risher.  the  younger,  and  her- 
self, aa  ttie  heirs  at  law  of  aakl  Barbara,  wbo 
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was  seised  at  her  deatii  of  four  tcacti  of  land, 
to  wit  one  known  as  tbe  "Sheperd  lYact" 
containing  700  acrea;  another,  known  as  Uie 
"Red  Pond  Tract"  cmttalning  626  acres;  an- 
other, known  as  the  "Alfred  ^pell  Tract" 
containing  700  acres;  and  another,  known  aa 
the  ^OjistDn  Tract"  containing  300  acres,— all 
ct  the  four  tracts  being  situate  in  Oolleton 
connty.  She  also  contends  that  F.  B.  Risher. 
Uie  elder,  died  testate  In  the  year  1804,  and  by 
his  will  all  his  estate,  real  and  persmuil,  vested 
In  hia  two  sons,  Paul  and  P.  B.,  the  younger; 
and  that  F.  B.  RIsher,  tbe  younger,  la  dead, 
leaving,  as  his  children,  Barbara,  O.  W..  Ju- 
Uana  A.,  and  Paul  W.  RIsher,  the  younger. 
The  plahitlfr  demands  that  the  land  be  par- 
titioned, to  the  end  that  her  one-third  of  two- 
thirds  of  said  four  tracts  of  land  may  be  set 
apart  to  her.  The  defendants  deny  that  the^ 
jdalnUff  has  any  interest  In  said  four  tracts. 
of  land,  and  they  also  deny  that  the  said  Bar- 
bara E.  RIsher,  her  predecessor,  as  grantee, 
was  seised  of  said  premises.  And  the  defend- 
ants allege  that  these  defendants'  ancestor, 
F.  B.  RIsher,  the  elder,  under  whom  they 
claim,  entered  into  possession  of  said  four 
tracts  of  land  under  a  daim  of  title,  exclusive 
of  any  other  right  founding  such  claim  under 
a  written  instrument  as  being  a  conveyance 
of  said  premises;  and  that  said  F.  B.  Ridker, 
Sr.,  held  said  lands  under  such  claim  for  more 
than  10  years  before  the  commencement  of 
this  action.  The  parties  plaintiff  and  defend- 
ant waived  the  right  to  a  trial  of  the  Issue 
of  title  by  a  Jury,  and  consented  that  all  the 
issues  of  law  and  fact  should  be  passed  upon 
by  the  nuuter  of  Colleton  county.  Mr.  Hen- 
derson, as  such  master,  reported  in  favor  of 
the  plaintiff.  On  hearing  defendants'  excep- 
tions to  such  report  Judge  Watts  oonflrmed 
the  report  of  the  master,  and  ordered  the 
lands  sold  for  partition  among  the  parties, 
and  adjudged  tbat  the  defendanta  should  pay 
all  the  costs  of  the  action.  An  a^Kal  lus 
been  taken  by  the  defendants,  and  It  now 
remains  for  us  to  pass  upon  the  same. 

It  Is  very  evident  that  the  primal  question 
Involved  In  the  issues  referred  to  the  master - 
was  that  of  title;  and,  if  it  sbould  have  hap- 
pened that  the  finding  of  the  master  was  ad- 
verse to  the  plaintiff,  why,  the  whole  case- 
was  settled  so  far  as  she  was  concerned,— 
she  bad  no  equities  left.  But  we  are  not 
prepared  to  go  to  the  length  insisted  upon 
by  the  defendants,  viz.  that  the  only  ques- 
tion before  the  master  was  that  of  title,  for 
it  must  be  remembered  that  the  plaintiff  ten- 
dered two  Issues,— one  for  partition,  and  the 
other  for  an  account  for  rents;  while  It  Is 
true  the  defendants  contented  themselves  with 
the  tender  of  the  l^fal  issue,— title  to  land. 
If  the  master  became  convinced  that  the 
plaintiff  was  entitled  to  one-third  of  two- 
thirds  of  the  four  tracts  of  land  In  question. 
It  was  perfectly  proper  for  him  to  pass  upon 
the  other  two  issues  as  tendered  by  the  plain- 
tiff. It  is  proper,  also,  to  remark  that  la  the- 
issue  of  title-that  being  a  lc«al  as  dlstln- 
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goished  from  an  equitable  Ime— this  court 
cannot  cmtertaln  any  qneethHi  InTdTlng  mat- 
ten  of  fact,  bat  mnat  oonfliM  Itself  to  mat- 
ton  of  law.  We  will  now  paas  npon  tbe 
gnnincts  of  appeal: 

"(1)  For  that  fbe  prealdliiB  Judge  was  In 
error  In  refusing  to  sustain  and  In  oremiUng 
the  following  exception  taken  by  the  defend- 
ants to  tbe  mastSE'B  reiport:  *For  that  the 
master  was  In  error  in  finding  as  a  matter 
of  fact  that  tbe  lands  In  Olapate  were  th» 
pnq^erty  ot  Mra  Barbara  B.  Rlaher,  and  that 
she  held  the  same  under  color  of  title  for 
twenty  years  prerbras  to  her  death,  adrersely 
to  the  dalma  of  all  others,  and  exercised  all 
necessary  acts  nt  ownerthip  orer  them,  where- 
as there  was  no  testimony  to  suj^rt  each 
finding  cf  fact,*— whereas  the  presiding  judge 
should  hare  decided  that  ttie  master  waa  In 
error  as  alleged  In  said  exception,  and  should 
faaTe  sustained  sneh  ene^Ion."  We  are  sat- 
Med  with  the  proposition  that,  there  being 
no  testimony  <tf  ered  In  soroort  of  a  proposi- 
tion ot  fact,  a  finding  In  favw  of  so(di  prep- 
osition of  fact  i^esenta  an  error  law.  To 
bold  otborwlse  would  InvolTo  the  proportion 
that  a  lory,  a  master,  or  a  drcnlt  Judge 
are  at  liberty  to  find  a  prcvosHion  as  a  tatt 
proved  where  there  Is  idisolately  no  testimony 
to  support  It  Bights  of  man  are  hdd  too 
sacred  In  our  courts  to  pomlt  any  such  trav- 
esty  of  Justice  to  go  without  otwrectlon.  Now, 
wtaawTor  It  Is  a  question  as  to  the  sufficiency 
of  testinumy.  tbls  court  Is  powerless  In  a  law 
case  to  InterfWe.  Waa  tlwre  no  testtmray 
offered  which  supported  the  proposltloa  that 
Mrs.  Barbara  B.  Risher,  in  her  lifetime,  beld 
the  lands  described  In  the  complaint  for  20 
years  previous  to  her  deatb,  adverse  to  tbe 
claims  of  all  others,  and  exercised  ali  neces- 
sary acts  (tf  ownership  over  them?  Xhoe  Is 
no  doubt  that  Mrs.  Barbara  BL  Risher  departed 
this  lUe  Intestate  In  the  year  ISfiB;  and  there 
la  absolutely  no  testimony  In  the  case  which 
■natalDfl  tiie  propdsltlfOk  Out  she  h^  those 
lands  from  the  year  1846,  which  it  would  be 
necessary  to  have  proved  In  order  that  the 
20-years  adverse  possession  could  have  been 
sustained.  We  speak  advisedly  that  no  such 
testimony  was  offered.  This  was  error,  there- 
tore. 

"(2)  For  that  the  predding  Judge  was  bi  w- 
ror  In  refusing  to  sustain  and  In  overruling  the 
foOowbig  exoeptlan  by  tiie  defendants  to  the 
master's  mport:  Vot  that  the  master  ored  la 
finding  that  all  tiie  parties  at  Interest  daimed 
tiOe  to  lands  In  dlavato  tnm  tbe  same  source^ 
to  wit.  Barbara  B.  Btaiha,  ^rtmeas  all  the  tes- 
timony shows  that  the  d^lendants  daimed  title 
through  F.  B.  Bbfher,  Sr.,  deceased,'— whereas 
the  presiding  Judge  should  have  decided  that 
the  master  was  In  error  as  alleged  tai  said  ex- 
ception,  and  should  have  sustained  such  ex- 
cepHcm."  It  needs  no  discussion  to  eatabUsh 
the  error  of  the  master  and  the  circuit  Judge 
In  regard  to  holding  that  all  parties  dabned 
tltie  to  the  lands  In  dispute  through  the  same 
source,— Bartiara  ID.  Bldier.  The  plaintiff  wl^ 


ed  tills  to  be  so.  but  the  defenduts,  from 
fltst  to  last,  refused  any  soch  position,  and  In- 
sisted Uiat  tbebr  title  was  not  dolved  thzuoi^ 
their  mother,  but  was  derived  Urnm^  tiielr 
father,  F.  B.  RIsb«,  tbe  elder.  Hits  exception 
mast  be  sustained. 

"(S)  For  tbat  the  presiding  Judge  was  in  er- 
Titr  In  refusing  to  sustain  and  In  overruUng  the 
following  exception  taken  by  tbe  defendanta 
to  the  master's  report:  'Vas  that  tiie  master 
was  In  error  In  finding  that  the  plaintlfE  and 
dtf  aidants  are  tenants  hi  common  of  the  lands 
Is  dispute,  whereas  Oiere  Is  no  competent  testi- 
mony to  show  that  ttu  plaintiff  owna  any  In- 
terest whatever  therein,'— whereas  tbe  presld- , 
Ing  Judge  should  have  decided  that  the  master 
was  In  error  as  alleged  in  said  exception,  and 
should  have  sustained  such  exception,"  The 
exception  cannot  be  sostained.  The  rinqile  al- 
legation that  no  testimony  waa  oflsed  by 
plaintiff  to  show  tiiat  plalntlfl  and  dtfendanta 
were  tenants  in  ^wnmpn  ia  not  such  an  allega- 
tion of  error  as  we  can  notice.  It  Is  not  indi- 
cated In  what  tiie  «ror  consMs;  that  Is. 
wherein  the  testimony  was  IncompetmL  We 
do  not  mean  to  hold  that  the  plaintiff's  testi- 
mony offered  was  competent  to  prove  tbe  al- 
leged tmancy  In  ccHDmon.  All  we  bitend  la  to 
annimnce  that  the  fmn  ot  this  tldrd  wjqition 
Isbiulty. 

"(4)  For  tiiat  tbe  presiding  Judge  was  In  er- 
'ror  hi  retosbig  to  sustain  and  In  ovemillng 
the  tMlowlng  eneptloa  takm  1^  d^Sendants 
to'  tiie  master's  rqiort:  'For  tiiat  tbe  master 
was  In  error  in  holding  that  the  idalntiff  was 
not  ousted  of  possession  ot  said  lands  nnta  tbe 
probate  of  the  vrill  of  F.  B.  Bldia>,  Novem- 
bCT  26,  18M,'— wbereaa  tbe  presiding  Judge 
Should  have  dedded  tbat  tbe  maater  waa  In 
error  as  alleged  In  said  exception,  and  should 
have  sustained  such  exception."  We  win  de- 
cline to  pass  upon  this  exception.  Tymwipufli 
as.  In  its  present  form.  It  presents  a  qaeatttm 
of  fact,  and  as  there  was  some  testimony  of- 
fered on  this  Une.  we  prefer  to  leave  audi 
question  as  res  Integra  when  the  new  trial  is 
bad. 

"(B)  Pot  that  the  presiding  Judge  was  In  er- 
ror in  refnslDg  to  sustain  and  in  ovemdlngthe 
fdlowlng  exception  takm  by  tbe  deCendants 
to  tbe  mastnfs  report:  'For  tiiat  tbe  raaatN' 
was  In  error  In  finding  that  tbe  lands  In  dis- 
pute were  the  property  at  Barbara  K.  Sisber 
at  tbe  time  of  her  deatii,*— whereas  tbe  presid- 
ing Judge  should  have  decided  tbat  tiia  maater 
was  In  error  as  alleged  in  said  exceptloa,  and 
Should  bare  sustained  such  exe^on.**  We 
cannot  undertake  tbe  diacnsslon  of  tills  exc^ 
tUm.  In  Its  form  It  presoits  a  qnestiOD  of 
fiuit.  Inaauucfa  as  tbne  must  be  a  new  trial, 
we  iffefer  not  to  Indicate  In  ttie  d^litest  de- 
gree bow  oar  minds  are  affected  by  the  testi- 
mony. 

"(69  For  tbat  tbe  presldli^  Judge  was  In  et^ 
ror  In  refusing  to  sustain  and  la  orermlliig 
the  following  exception  taken  by  defendanti 
to  tbe  master's  report:  'For  tbat  tbe  master 
was  In  error  In  admitting  In  evldaue  BitiilUt 
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A,  fw  Um  rMaoDa:  (1)  Hat  there  waa  no 
evidence  ibowlng  that  the  lands  mentioned  In 
the  vapn  pmiKHting  to  be  a  deed  were  the 
■ame  as  those  described  In  the  complaint,  or 
had  any  oMUiectlon  therewith,  and  the  aajd  pa- 
per contained  no  deeo-lption  thereof;  (2)  that 
the  aeccmd  pqtcr  annexed  thereto  did  not  pnr- 
port  to  be  a  omTetyance,  had  but  one  wltnesi, 
and  then  wu  no  connection  shown  between 
the  lands  referred  to  therein  and  flioae  men- 
tioned in  the  eonplalnt,  and  moely  purported 
to  be  the  dedarattra  of  the  party  signing;  ^ 
that  as  to  the  second  Instrnment  annexed 
thereto  there  was  no  subecribing  witness  at 
all.  In  addition  to  the  objection  nrged  against 
the  secMid  hutmment  above  referred  to,  and 
as  to  Instrament  four,  by  its  own  terms  It  re- 
lates exclusively  to  personal  prt^rty,— the  de- 
fendants' counsel  huTlng  objected  to  the  Intro- 
duction of  the  said  exhibit  upon  all  of  the  fore- 
going gronnda,'— whereas  the  presiding  judge 
should  have  decided  that  the  master  was  In  er- 
ror as  alleged  In  said  exception,  and  should 
have  sustained  such  exception."  We  ahonid 
deal  Crenkly  in  regard  to  these  Instruments  in 
writing.   While  they  may  not  bear  rery  di- 
rectly upon  fbe  tenure  of  Mrs.  Barbara  B. 
Risher  of  these  lands,  yet.  In  view  of  the  state- 
ment of  a  witness,  B.  Stokes,  Ihat  he  witness- 
ed a  deed  from  the  brother  of  Mrs.  Risher, 
whereby  that  brotber  conveyed  certain  lands 
to  Mrs.  RIflher,  who  at  that  time  was  the 
widowed  Mrs.  LIston,  and  that  such  said  deed 
to  Mrs.  LIston  (\vho  subsequently  was  Bar- 
bara E.  Rtsher)  la  now  lost  or  mislaid,  It  may 
have  some  bearing,  by  showing  that  I^nl  Wal- 
ton Spdl,  as  the  brother  of  Mrs.  LIston,  was 
said  to  have  conveyed  the  land  now  in  ques- 
tion to  the  said  Mrs.  LIston  while  a  widow, 
and  that  Mrs.  LIston  possessed  these  lands 
when  she  intermarried  with  F.  B.  Risher,  Sr. 
It  sometimes  happeus  that  the  husband  lays 
claim  to  even  the  laud  of  the  wife.   If  Mrs. 
Risher  owned  the  lands  In  her  own  right  be- 
fore   her   Intermarriage  with  F.  B.  Risher 
(which  Intermarriage  occurred  between  the 
years  1850  and  18S3),  Mr.  Risher  could  only 
hold  them  under  her  tennre.   He  could  not 
successfully  assert  a  right  Independent  of  her. 
We  do  not  say  how  mu(^  force  and  effect 
should  be  griven  to  these  old  deeds,  except  to 
say  in  themselves  they  cannot  prove  title,  but 
they  may  be  connecting  links  between  trans- 
actions that  led  up  to  the  alleged  lost  deed  re- 
ferred to  by  B.  Stolces.   We  cannot  say  that  It 
was  error  to  allow  these  old  papers  to  be  In- 
troduced  In  evidence. 

•*(7)  For  that  the  presiding  Judge  was  In  er- 
ror In  refusing  to  sustain  and  In  overruling  the 
following  excef)t]on  taken  by  the  defendants 
to  the  master's  report:  'For  that  the  master 
was  In  error  in  admitting  the  testimony  of  G. 
A.  T.  Johnson  and  others,  to  the  effect  that 
the  lands  In  dispute  were  reputed  to  be  the 
property  of  Barbara  El  Risher,'— whereas  the 
presiding  Judge  should  have  decided  that  the 
master  was  In  error  as  aD^d  In  said  acep- 
tloo,  and  diould  have  sustained  such  exc^ 


don."  TUB  exception  must  be  sustained. 
Title  cannot  be  proved  by  netghborhood  talk. 
Of  course,  iihat  one  does  whUe  in  poisosalonof 

land  Is  admistiUs  to  i^ve  testimony  as  to  the 

characta'  of  his  possession. 

"(8)  For  that  the  presiding  Judge  was  In 
ror  in  And  lug  and  adjudging  that  the  plaintiff 
and  defendants  were  tenants  In  common  of 
the  landa  described  In  the  decree,  and  that  flie 
plaintiff,  SalUe  a  Hiera,  owned  one-third  ot 
two-thirds,  or  two-ninths,  of  the  same,  where- 
as he  should  have  fbund  and  decided  that  the 
said  plaintiff  had  failed  to  estabUah  any  title 
whatever  to  Oie  said  lands."  The  form  in 
wbidb  the  exception  la  presented  Is  sodi  that 
no  expresston  of  o^nlon  firam  the  court  Is  nec- 
essary. Without  doing  anything  more,  we  will 
say  that  the  question  of  law  governing  tenancy 
in  common  will  be  considered,  no  doubt,  on  th« 
new  trial  of  this  cause. 

"(9)  For  that  the  presiding  Judge  was  In  er- 
ror In  finding  and  adjudging  that  the  lands  de- 
scribed in  the  decree  could  not  be  equitably 
divided  among  the  parties  In  Interest,  and  In 
ordering  a  sale  therectf  for  partition,  wh««as 
the  only  issue  before  the  master  and  before 
the  court  was  the  question  as  to  whether  or 
not  the  plaintiff  owned  any  Intereat  in  the  said 
lands;  and  no  decree  or  Judgment  ahould  have 
been  rendered  upon  tlie  question  of  partition 
until  the  further  imweedlngs  had  been  had." 
Under  the  explanation  of  the  law  which  we 
gave  at  the  outset  before  considering  any  one 
of  the  exceptions,  It  will  be  readily  seen  that 
we  do  not  agree  with  the  app^ants  In  this 
matter.  Of  course,  If  the  i^alntiff  was  en- 
titled to  be  regarded  as  a  tenant  In  common 
with  the  defendants,  then  partition  and  ac- 
counting for  rents  woidd  follow.  The  master 
and  drcuit  Judge  both  thought  such  was  the 
condition  of  things.  Of  course,  ttie  I^^al  ques- 
tion of  title  had  to  be  first  disposed  of. 

"(10)  For  tliat  the  iwesldlng  Judge  was  in  er- 
ror In  adjudging  and  decreeing  that  the  costs 
of  the  case  should  be  taxed  against  the  defend- 
ants and  In  ftivor  of  Qie  plaintiff,  whereas 
he  should  have  held  and  decided  that  he  was 
without  authority  to  make  any  decree  with 
reference  to  the  said  costs,  the  same  b^ng 
governed  by  statute."  There  must  be  a  new 
trial  of  the  cause,  and  tiierefore  any  order  as 
to  costs  win,  of  course,  tte  upset. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed,  and 
the  cause  be  remanded  to  the  drcnlt  conrt  for 
a  new  trial. 


LOMBARD  et  al.  v.  HBNDRIX. 
(Supreme  Court  of  Sonth  Carolina.    Mardi  28, 
1889.) 

WiTSBSBKS— ATCORSBTS. 

An  attorney  may  testify  on  a  bearing  before 
the  court  aa  to  what  admiaslonB  he  made  before 
a  master  at  the  reference. 

Appeal  from  common  pleas  circuit  court  of 
Edgefield  county;  D.  A.  Tbwnsend,  Judge. 
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Action  by  George  R.  Lombard  (ai  snrrlTor 
of  tbe  firm  of  George  B.  IjombeiA  &  Oo.)  and 
M.  B.  Stnrkey  asalnst  F.  M.  Hendrlx.  From 
a  Judement  partially  In  faror  of  dtfanduit 
plalntlfTa  appeal.  Modified. 

N.  R  Dial,  for  appellants.  N.  6.  Evans, 
for  respondent 

POPE,  J.  The  plalntifr  M.  B.  Sturkey  be- 
came indebted  to  bis  co-plalntlfls,  George  R. 
Lconbard  &  Co..  in  September,  1883,  by  three 
notes,— one  for  9176.78,  due  December  1,  1883> 
cme  for  ^176.79,  dne  October  1,  1894,  and  one 
for  964,  dne  April  1,  1894,— wbtcb  notes  were 
secured  by  chattel  mortgages.  The  consldera- 
tloD  for  the  three  notes  was  machinery,  such 
as  a  cotton  gin,  feeder,  and  condenser;  one 
Hegls  sawmill,  shafting,  and  pulleys;  also, 
one  Xew  Era  cotton  press.  This  machinery 
was  placed  In  buildings  located  on  what  Is 
known  as  the  "Rogue  Shoal  Mill  Tract,"  on 
Big  StepbmB  creek.  In  Edgefield  county,  S.  O. 
Thl«  Indebtednen  was  not  paid  at  its  maturity, 
though  certain  partial  paym«[its  were  made 
thereon.  On  December  15,  1893,  the  plalntUf 
Sturkey  sold  to  Hendrlx  a  one-third  Interest  in 
the  52  acres  of  land,  and  all  machinery  on  the 
land,  which  Sturkey  had  bought  from  J.  D. 
Corrett  In  July,  1896,  M.  B.  Sturk^  made 
a  contract  In  writing  with  the  defendant,  F. 
M.  Hendrlx,  wherein  It  was  stipulated  that  the 
62  acres  of  land  composing  said  R(^e  Shoal 
Mill  tract,  together  with  all  the  machinery 
thereon,  should  be  purchased  by  the  said  F.  M. 
Hendrlx,  at  the  price  of  1900,  to  be  paid 
In  three  InstallmentB,  and,  In  addition,  that 
E.  M.  Hendrlx  would  pay  "all  debts  and  llabll- 
tties  that  are  now  against  the  said  property," 
bnt  that  title  would  be  made  upon  full  pay- 
ment of  the  purchase  money.  Under  this  con- 
tract, F.  M.  Hendrlx  went  Into  possession,  and 
paid  $800  on  his  contract  On  September  24. 
1899,  StuiHt^,  not  having  paid  off  his  debt  to 
bis  co-plaintiffs,  assigned  his  contract  with 
Hendrlx  to  bis  said  co-plalntifl^  to  secure  his 
debt  to  tbem.  Hendrlx  made  some  payments 
to  George  R.  Lombard  &  Oo.  uikmi  the  as- 
signment of  Stnrkey,  but,  refusing  or  being 
unable  to  completdy  pay  the  debt,  this  action 
was  brought  to  have  the  52  acres  of  land 
and  the  machinery  sold,  and  the  proceeds  ap- 
plied—First, to  the  costs  of  the  action;  sec- 
ODd,  to  the  debt  of  Lombard  &  Co.;  third,  to 
the  debt  of  Sturk^,  etc.  Testimony  was  tak- 
en by  the  master.  Upon  a  hearing  had  before 
Juds^  Gage,  by  bis  decree  he  denied  the  plain- 
tiffs' right  to  seU  the  one-third  of  the  Mill 
tract  and  the  machtnray  purchased  from  J.  D. 
Corrett  to  pay  either  Lombard  A  Oo.  or  M.  B. 
Sturkey;  but  he  did  decree  the  sale  of  all  the 
machinery  purchased  from  Lombard  ft  Oo., 
and  also  the  two-thirds  lnte%st  In  the  Mill 
tract  where  the  title  was  held  by  M.  B. 
Sturkey,  and  directed  that  from  the  proceeds 
of  such  sale  the  costs  be  first  paid;  then,  tbe 
debt  due  to  Lombard,  "which  debt  tbe  master 
shall  ascertain  from  the  testimony  herein  gly- 


en";  then,  tot  any  defidenc?  dne  to  Sturkey 
by  Hendrlx.  This  decree  provided,  also,  tbat. 
In  the  event  there  should  ronaln  any  defldency 
In  tbe  full  payment  of  Lombard's  debt  be 
should  have  a  Jndsment  primarily  acalnst 
Hendrlx  for  such  di^dency,  and.  If  not  paid 
by  Hendrlx,  a  Judgment  against  Stnrk^  for 
such  deflcteicy  still  remaining;  that  ELoidrlx 
shall  have  credit  on  his  contract  debt  wltb 
Sturkey  tos  whaterrar  sum  the  machinery  and 
two-thirds  at  the  land  realise,  and  for 
any  deficiency  Sturkey  shall  bare  judgment 
a^nst  Hendrlx.  The  circuit  judge  also  de- 
cided that  tbe  credit  of  December  15,  1895, 
of  $86.  as  reported  by  the  master,  wbavOA 
stand,  and  not  be  reduced  to  $10,  as  aoo^t 
by  N.  B.  Dial.  Eag.,  In  his  affidavit 

Appellants'  exceptions  are  as  follows:  "Be- 
cause his  honor.  Judge  Geo.  W.  Gage,  erred  as 
foUows,  ta  wit:  (1)  In  holding  that  Sturkey 
purchased  tbe  machinery  from  Lombard,  and 
placed  it  cm  the  land,  before  he  sold  Eteudrix 
one-third  Interest  tber^;  and  erred  la  hold- 
ing Stuikey  sold  Hendrlx  a  third  Interest  In 
said  machinery.  (2)  In  holding  that  Lombard 
had  aehed  aaid  machinery.  (3)  In  not  flndlne 
and  holding  that  the  defendant  Hendrlx,  as- 
sumed the  payment  of  all  claims.  Including 
that  of  Lombard,  outstanding  against  the 
macblnary,  In  addition  to  agreeing  to  pay  Stui> 
key  nine  hundred  dollars.  (4)  In  holding  that 
Sturk^  assumed  the  payment  of  all  debts 
against  tbe  machinery.  <6)  In  not  finding  and 
holding  that  Hendrlx  and  Sturk^  Intended 
and  agreed  that  Hendrlx's  one^thlrd  Interest 
should  be  pledged  for  tbe  payment  of  $80D 
to  Sturkey,  and  for  all  the  debts  against  tbe 
property.  (6)  In  holding  that  Hendrlx  should 
hare  credit  on  his  creditors'  debts  with  Stur- 
key for  whatever  the  machinery  and  two- 
thirds  Interest  in  the  land  brought  whereas 
be  should  have  credit  only  for  what  the  land 
realized.  (7)  In  not  holding  tbat  Hendrlx  wae 
estopped  from  claiming  an  Interest  in  the  prc^ 
erty  tmtU  after  said  debts  were  imld.  (8)  In 
holding  tbat  N.  B.  Dial  was  Incompetent  to 
testify  as  to  payments.  (9)  In  holding  thst 
N.  B.  Dial,  idalntiffs'  attorney,  could  not  testi- 
fy as  to  his  own  admissions  at  the  reference, 
whereby  he  stated  there  was  on  November 
15,  1895,  a  credit  of  $10,  which  the  master 
Inadvertentiy  wrote  down  as  $^  (10)  Be- 
cause he  erred  In  not  correcting  this  mistake 
by  allowing  the  credit  for  tbe  correct  amount 
$10,  instead  of  $95."  We  will  diiq>ose  of  these 
exceptions  In  their  numerical  order: 

<1)  It  was  not  error  In  the  circuit  Judge  to 
bold  tbat  Sturkey  purchased  the  macMnery 
from  Lombard  Sl  Co.,  and  placed  It  on  the 
Mill  tract  of  land,  before  he  sold  a  one-third 
Interest  In  the  land  to  Hendrlx;  for  the  rec- 
ord discloses,  as  tbe  dates  on  which  such  ma- 
chinery was  purchased  by  Sturkey,  the  3d 
and  30th  days  of  September,  1883,  whereas 
Sturkey  sold  to  Hendrlx  on  December  15, 1883. 
But  It  was  error  in  tbe  circuit  judge  to  bold 
tbat  Sturkey  sold  to  Hendrlx  a  one- third  In- 
terest In  the  madiinery  be  pnrchaaed  tnm 
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Lombard  &  Oo.  The  deed  of  conveyance  for 
tile  third  Interest  Bhows  tbat  the  only  machin- 
ery covered  by  that  deed  was  such  as  was 
purchased  from  J.  D.  Coirett  Not  only  so, 
but  Stnrkey  expressly  stipulated  that  the 
machinery  he  was  conveying  to  Hendrlx  was 
that  upon  which  there  was  no  lease  of  any 
kind  whatsoever.  But  even  after  we  have 
so  found,  It  wlU  not  benefit  the  appellant;  for 
the  simple  reason  that  there  Is  no  ground  to 
base  any  objection  to  the  Judgment  actually 
made,  by  reason  of  this  erroneous  finding 
fact.'  It  Is  Immaterial  error. 

f2)  It  seems  to  us  that  it  makes  Uttle  dif- 
ference whether  Lombard  had  actually  seized 
the  machinery  In  question.  He  was  entitled 
to  Its  possesfllon.  As  a  matter  of  fact.  It  was 
Btlll  on  the  premises  of  Bendrlx.  nils  is  Im- 
material. 

(3)  We  think  the  appellant  has  mlscon- 
eelved  the  decree  of  the  circuit  Judge,  as  cov- 
ered by  this  his  third  exception.  The  Judge 
did  hold  Hendrlx  liable  to  pay  the  plainticrs* 
claims  aa  to  the  debt  for  the  machinery  as 
well  as  the  payment  of  $1)00  tn  money  to 
Stnrkey. 

(4)  The  fourth  exception  would  be  sustain- 
ed. If  the  drcolt  Judge  had  held  as  here  com- 
plained of,  but  he  does  not  bo  find.  He  holds 
Hendrlx  primarily  liable  to  pay  for  snch  ma- 
etalDery, 

(6)  Hie  appellant  la  <Aearly  in  error  in  this 
aception.  The  facts  developed  at  the  bear^ 
tag,  and  Uie  papers  themaelves,  show  that 
Hendriz  aevec  did  bind  his  one-third  Interest 
ta  the  Mill  tract  of  land,  and  the  machinery 
pnrdiased  by  Sturkey  from  J.  D.  Oorvett,  to 
pay  the  debt  arising  from  tbe  purchase  of  the 
machinery  from  Lombard  ft  Oo.  The  contract 
In  writing  signed  by  Stnrkey  and  Hendrlx  In 
relation  to  the  purchase  by  the  latter  from  the 
former  of  the  two-thirds  Interest  held  by  Stur 
key  ta  the  land  la  nothing  bnt  a  contract  for 
purchase  by  Hendrlx,  and  an  agreement  to 
sell  by  Stnrkey,  with  a  stipulation  by  the  lat- 
ter that  he  would  make  title  when  the  pur* 
chase  price  was  fully  paid.  There  is  nothing 
akin  to  a  mortgage  on  the  part  of  Hendrlx  of 
his  one-ttdrd  taterest  In  the  Mill  tract. 

(6)  We  think  the  appellauti  are  equally  mi- 
fortanate  in  this  ffiiceptlon.  We  thhik  the  dr- 
enit  Judge  has  been  exceedingly  careful  of  the 
Interests  of  the  plaintiffs,  so  far  as  Hendrlx 
Is  concerned.  What  more  could  have  been 
d«nanded  by  the  plaintiffs?  The  decree  re- 
quires him  to  pay  his  obligations  to  Sturkey, 
CTOi  -wheal  In  the  hands  of  third  persons,  and 
he  is  excused  from  no  duty  by  reason  thereof. 

(7)  We  cannot  sustain  this  exception. 
There  was  absolutely  no  ground  whereby 
Hendriz  could  have  been  stopped  from  dalm- 
Ing  his  ow-thlrd  Interest  in  the  Hill  tract  of 
land,  and  the  chrcult  Judge  very  properly, 
tberefSre,  refused  to  hold  to  the  contrary. 

As  to  tbe  dgfath,  ninth,  and  tenth  ezcep- 
tions,  we  think  there  was  error.   We  have 
searched  the  whole  recwd  to  get  at  the  basal 
facts  of  these  exceptions.  It  Is  admitted  that 
S2S.K.-83 


the  credit  of  $9S,  as  of  December,  1895,  does 
not  appear  aa  a  credit  on  the  papers  <the  notes 
and  mortgages);  nor  Is  that  credit  set  out  In 
the  testimony  of  any  witness.  The  master 
must  have  taken  It  down  as  an  admission. 
But  Mr.  Dial  explains  the  mistake,  and  In- 
sists that  he  gave  It  as  flO,  Instead  of  $95. 
Of  course,  Mr.  Dial  could  not  have  testified 
as  to  what  hie  clients  told  him,  but  he  certain- 
ly was  a  competent  witneas  to  state  what  he 
himself  had  admitted  trefore  the  master.  No 
one  denies  or  questions  Mr.  Dial's  statement 
The  decree  must  he  modified  by  allowing  a 
change  In  this  credit  from  $05  to  $10,  but  in 
all  other  respects  the  decree  Is  affirmed. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  drenit  court  be  modified  in 
the  single  particular  of  a  change  In  the  credit 
of  $9.5  to  $10,  and  In  all  other  respects  be 
affirmed. 


PBOPLB'S  LOAN  ft  EXCHANGE  BANK  OF 

LAUKENS  7.  GARLIXGTOX  et  aL 
(Supreme  Court  of  Soatb  Carolina.    March  20, 
1809.) 

Wills— Construction— Estate  Dsvisbd— RirsK* 

BXOB  —  IfORTGAGK  BT  RkMAISDER-MaM-^  FORK- 

OLOStiRS— Ubbs  ajtd  Tbu8t— Estatb  i»  Rehaiti- 

SBR— (TOKSTITDTIOHAIi  LaW. 

1.  TestatOT  devised  certain  land  to  executors 
for  use  of  his  son  during  his  natural  life;  be  to 
remain  in  possessIoQ  noless  efforts  were  made  to 
subject  the  land  to  his  debts,  in  which  event  the 
executors  were  to  take  posBession.  At  his  death 
the  land  was  to  be  divided  between  his  sarriring 
children,  or,  should  be  die  without  cbildreu,  his 
estate  was  to  revert  for  diTision  as  the  residue 
was  devised  under  the  will,  to  hia  daughters  and 
one  G.  Held,  that  G.  was  entitled  to  a  coodn- 
gent  remainder. 

2.  Where  a  referee  la  appointed  simply  to  take 
the  testimony,  be  cannot  consider  a  motion  made 
to  diamiss  the  complaint. 

3.  On  tureadi  of  a  mortgage  given  by  a  con- 
tingent remainder-man,  Ihe  mortgagee  may  sell 
whatever  interest  tbe  mortgagor  may  have  in 
the  property,  without  waiting  until  the  happen- 
ing of  the  condition  on  which  the  remainder 
would  become  vested. 

4.  A  will  devised  certain  property  to  aecutors 
in  trust  for  testatM^s  son  during  his  Iif6.  and 
further  provided  that,  if  efforta  were  made  to 
subject  the  lead  to  the  debts  ot  the  son.  the  ex- 
ecutors should  take  charge.  Held,  that  the  legal 
title  remained  in  tbe  executors,  that  they  nri^t 
carry  out  the  provisions  of  the  will 

5.  Where  a  will  devises  land  in  trust,  with  re- 
mainder over,  and  directs  the  trustees  to  aell 
after  death  .of  the  life  tenant,  in  a  certain  event, 
the  statute  of  nsee  does  not  anily,  so  as  to  de- 
vest tbe  trustees  of  title  and  ^oe  It  In  the  life 
tenant. 

6.  Act  1883,  providing  that  no  estate  In  re- 
mainder shall  be  defeated  by  any  deed  of  feoff- 
ment with  liveiT  of  seirin.  Is  not  nnconstttu- 
tional,  as  impairing  tbe  obligation  of  contractR. 

7.  A  deed  of  feoffment,  with  livery  of  seisin, 
executed  by  a  life  tenant  after  the  act  of  1883, 
providing  that  no  estate  in  remainder  shall  be 
defeated  by  any  deed  of  feoffment,  with  livefy 
of  seisin,  is  governed  such  act,  and  only  has 
the  effect  permitted  by  the  law  in  force  at  the 
time  of  its  execution. 

8.  Act  18S3,  providing  that  no  estate  In  re- 
mainder diall  be  defeated  by  any  deed  of  feoff- 
ment, with  livery  of  seisin,  is  not  uuconstitu- 
tlonal  as  to  a  cootingent  remainder  which  had 
not  been  barred  at  the  time  the  act  waa  passed. 
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M  the  <Hily  eff«Gt  of  the  act  wu  to  forbid  nieh 
future  actluL  which  was  clearly  within  the  pow- 
er of  the  legulatnre. 

Appeal  from  oommoD  pleas  circuit  court  of 
LaureiiB  county;  W.  0.  Benet,  Judge. 

AetioD  by  the  People's  Loan  ft  Exchange 
Bank  of  Laurens  gainst  John  D.  Oarllngtos 
and  others.  Judgment  for  plaintiff,  and  da- 
tendant  John  G.  WUUame  appeals.  Af- 
firmed. 

The  following  la  the  case  agreed  upon: 
This  action  was  commenced  on  the  16th  day 
of  January,  1895,  in  the  court  of  cunmon 
pleas  for  Laurens  cotmty,  by  serrlce  of  the 
following  complaint: 

-  •The  comirialnt  of  the  above-named  plain- 
tiff shows  to  the  Court:  (1)  That  said  plain- 
tiff, the  People's  Loan  &  Exchange  Bank  of 
lAurens,  Itonth  Carolina,  is  now,  and  was  at 
tlie  times  hereinafter  menttcmed,  a  corpora- 
tion duly  chartered  by  and  organized  under 
the  laws  of  the  state  of  Sonth  Carolina,  and 
Js  competent  to  sue  and  be  sued  In  the  oouirts 
of  this  state.  (2)  That  on  or  about  Febru- 
ary W,  1892.  the  said  defendant  John  D.  Oar^ 
llngton  made  and  delivered  to  said  plaintiff 
bis  promissory  note  in  writing,  whereby  be 
promised  to  pay  said  plaintiff  or  otAet  four 
hundred  and  eighty-four  "/leo  dollars  on  No- 
vember 1st  after  the  date  thereof  (1802),  with 
Interest  after  maturity  at  the  rate  of  ^bt 
per  cent,  per  annum.  t3)  That  on  or  about 
the  sold  IStfa  day  of  February,  1892,  the  said 
defendant  John  D.  Garllngton,  In  order  to 
better  secure  the  payment  of  said  debt,  exe- 
cuted and  delivered  to  said  plaintiff  an  Instru- 
ment in  writing,  under  his  band  and  seal, 
commonly  called  a  'mortgage,'  whereby  he 
granted,  bai^lned.  sold,  and  conveyed  to 
said  bonk,  by  way  of  mortgage,  all  that  lot, 
tract,  piece,  or  parcel  of  land  situate,  lying, 
and  being  In  said  county  and  state,  contain- 
ing sixteen  hundred  and  forty-five  acres,  nnne 
or  less,  and  bounded  by  lands  of  Phmbe  Y. 
Wltberspoon.  Golden,  John  G.  WUllams,  et 
aL;  also,  all  his  interest  (being  one-half)  In 
and  to  an  that  lot,  tract,  piece,  or  parcel  of 
land  containing  sixteen  hundred  acres  more 
or  less,  bounded  by  his  other  lands,  by  lands 
of  the  state  of  SonUi  Carolina  and  others,  and 
known  as  the  'Spring  Grove  Place,'  condition- 
ed to  pay  said  debt.  Interest,  and  an  attor- 
ney's fee,  In  case  the  debt  bad  to  be  collected 
by  law.  (4)  That  said  mortgage  was  duly 
recorded  In  the  oiSce  of  B.  M.  a  for  said 
coun^  on  the  24th  day  of  February,  1892,  in 
Book  12,  p.  671.  (5)  That  the  tract  of  land 
first  above  set  out  has  been  sold  under  a 
prk»  mortgage,  leaving  no  proceeds  for  Jun- 
ior liens.  (6)  That  said  plaintifl  has  Incurs 
red  ten  per  cent  attorney's'  fee  upon  the 
amount  due  by  said  defendant,  by  reason  of 
bis  failure  to  pay  said  debt,  and  by  reason  of 
tills  SDit  (7)  That  on  or  alrant  the  22d  day  of 
January,  1894,  the  said  Jolm  D.  GaiilBgton, 
in  order  to  better  secure  the  payment  of  said 
Mit,  and  In  order  to  get  Indulgence  thereon 


to  December,  1894,  made  and  delivered  to 
said  plaintiff  bla  other  obligation  In  writlDg, 
under  bis  hand  and  seal,  oommonly  called  a 
*niortgage,*  whereby  be  granted,  bargained, 
sold,  and  conveyed  to  said  plaintiff,  by  way 
of  mortgage,  all  that  other  lot,  tract,  piece,  or 
parcel  of  land,  situate,  lying,  and  being  In 
said  county  and  state,  containing  two  hun- 
dred and  seventeen  acres,  mora  or  less,  and 
bounded  by  lands  of  Dr.  F.  O.  FuUer,  Wltb- 
erspoon, Bailey  store  lot  Mr.  J.  L.  Younc 
and  others,  and  known  as  bis  'Milton  Place.* 
conditioned  to  pay  said  debt,  Intmet,  and  ten 
per  cent  attorney's  fee,  when  dne.  (8)  Tbat 
In  and  by  said  mortgage  the  said  Garllngton 
agreed.  If  said  debt  was  not  paid  on  Decem- 
ber L  that  he  would  surroider  poaees- 
sion  of  said  premises  to  salA  bank,  and  tbat 
It  should  receive  the  rents  and  profits  thereof 
thereafter.  (9)  That  said  mortgage  was  duly 
recorded  in  the  ofilce  of  B.  U.  C.  for  aald 
county  on  January  22,  1894,  In  Book  14.  p. 
144.  (10)  That  uld  debt  Is  now  due  and  ow- 
ing the  bank,  and  the  cmdltlons  of  said 
mortgages  have  been  broken,  and  no  part  of 
said  amount  nor  Interest  nor  attorney's  fee, 
has  been  paid.  (11)  That  the  defendant  John 
D.  Garllngton  Is  insolvent  and  the  rents  of 
Ibe  Uilton  place  are  In  danger  of  being  lost 
to  plaMtlff.  <12)  That  the  defendants  Jobn 
G.  Williams  and  T.  E.  Halrston  claim  sonBc 
Interest  In  and  to  said  premises,  whltdi  plain- 
tiff denies.  (13)  Tbat  It  appears  from  tbt> 
retards  in  the  office  of  desk  of  Uie  court  of 
commcm  pleas  for  said  county  that  the  de- 
fendants other  than  those  mentioned  In  the 
last  paragraph  claim  some  Interest  In  aaid 
property  by  way  of  Junior  Uena.  (14)  Where- 
tcn  plaintiff  asks  ttiat  a  receiver  be  appointed 
to  take  Charge  of  the  MUton  place,  and  re- 
ceive the  rentB  and  profits  thereof,  and  tbp 
defendanto  be  enjoined  from  dispoMng  of  tbe 
rents  thereof,  or  fimn  Int»ferlng  therewith: 
that  tbe  mortgages  be  foredosed,  Ibe  prem- 
ises sold,  the  proceeds  be  applied  to  the  pay- 
ment of  said  debt  Interest  and  co^  the  d^ 
fend  ants  and  all  parties  dalndng  under  or 
through  them  be  forever  barred  ttf  tbelr  eq- 
uity of  redanptlim;  sad  tbat  the  righto  of  all 
the  parties  to  this  action  In  said  lands  be  ad- 
Jodleated;  and  for  tite  oosto  of  tbis  action, 
together  with  such  other  and  further  relief  as 
to  the  court  shall  seem  Just  and  equitable. 
N.  B.  Dial,  Plaintiff's  Attorney."  ' 

Answer  of  John  O.  Wflllams. 

"The  defendant  John  G.  WilUana,  answo^ 
ing  tbe  complaint  to  the  above- stated  action, 
t(a  a  first  defense:  (1)  Alleges  tbat  he  has 
not  InformatloD  snffldmt  to  form  a  belief 
as  to  the  allegations  of  the  complaint  exc^ 
as  to  tiie  allegation  hi  the  twelfth  paragraph 
thereof,  that  this  defendant  dtalms  some  In- 
terest tn  the  premises  descried  In  the  com- 
plaint In  regard  to  that  all^pdlon,  he  aU^vs 
that  he  is  the  owner,  and  entlded  to  retain 
the  possession,  of  Spitog  Grave,  bnt  be  does 
not  claim  any  interest  in  any  other  at  tbe 
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lands  described  In  the  complaint  Vot  a  sec- 
ond defence:  (2)  Alleges  that  neither  the 
plalntur  nor  his  alleged  mortgagor  has  any 
title  to  or  Interest  In  ^rlng  Orove.  Norton  k 
StribUng.  Attorneys  for  John  Q.  Winiama." 

Answer  of  7.  W.  Wagen^'  &  Oo. 

"The  defendants  F.  W.  Wagoier  &  Oo.  an- 
swer the  complaint  herdn  as  follows:  (X) 
They  have  no  knowledge,  or  Information  suC- 
flclent  to  form  a  belief,  as  to  the  auctions 
contained  In  the  complaint  C2)  Tb^  allege 
that  they  are  the  owners  and  holders  of  a 
Judgment  agalnat  the  defendant  John  D.  Oar- 
liogtou,  recovered  In  the  conrt  of  common 
pleas  for  lAurens  county  on  the  18th  day  of 
February,  1892,  which,  togetbw  with  the  costs 
on  the  same,  amounted  at  the  tbne  of  entry 
to  eight  hondred  and  sixty-two  and  forty- 
eight  one-hnndredth  dollars;  that  fbe  said 
Judgment  was  duly  entned,  doclceted,  and  en- 
rolled tn  said  oQce  on  the  3d  day  of  March. 
A.  O.  1892.  Wherefore  the  said  defendants 
pray  that  they  may  have  such  rdlef  as  to 
the  conrt  may  seem  jnat  and  equitable.  Fer- 
guson &  Featherstone,  Defendants*  Attor- 
neys." 

Answer  of  Pergnson  St  Featherstone. 

'The  defendants  John  W.  Ferguson  and  G. 
C  Featherstone,  partners  practldi^  law  un- 
der the  firm  name  of  Ferguson  &  Feather- 
stone, answer  the  complaint  lierein  as  follows: 
(1)  niey  have  no  knowledge,  or  Information 
student  to  form  a  belief,  as  to  the  allega- 
tions contained,  except  so  much  thereof  as 
alleges  that  these  defendants  claim  some  in- 
terest In  the  premises  described  In  the  com- 
plaint, by  way  of  lien.  This  th^  admit  but 
they  deny  that  the  lien  claimed  by  them  Is 
Junior  to  that  of  plaintiff.  09  The  said  de- 
fendants all^  that  on  the  7tb  day  of  Decem- 
ber, 1881,  the  defendant  John  D.  Oarllngton 
confessed  Judgment  to  them  In  the  sum  of 
one  thousand  dollars,  and  at  a  cost  of  nine 
and  '^/loo  dollars,  which  said  Judgment  was 
on  the  7th  day  of  December,  ISSl,  duly  en- 
tered, docketed,  and  enrolled  In  the  t^ce  of 
^e  derk  of  court  for  Leurens  coun^;  that 
on  the  same  day  execution  was  duly  issued 
on  said  Judgment;  that  no  part  ot  said  Judg- 
ment has  been  paid,  and  these  dtfendants  are 
the  owners  and  holders  thereof.  Wherefore 
defendants  pray  that  they  may  have  such  re- 
lief as  to  the  court  shall  seem  Just  and  prop- 
er. Ferguson  A  Featherstone,  Defendants* 
AttoEneys." 

Answer  (tf  Annie  H.  <}anington. 

"The  answer  of  the  defendant  Annie  H. 
Oarllngton  in  the  above-stated  cause  respect- 
fully shows  to  the  eoxat:  (1)  She  has  %do 
knowledge  of  the  bicts  set  forth  In  the  com- 
plaint except  Qiose  hereinafter  ref^ed  to, 
but  supposes  them  to  be  true.  (2)  Tlut  on 
the  2d  day  of  March,  1882,  she  secured  a 
Judgment  against  the  defendant  J.  D.  Oar- 
llngton, In  the  court  of  common  pleas  for 


Laurens  county,  for  the  sum  of  &n  hundred 
and  twenty  dollars,  togeOier  with  ten  dollom 
costs  of  suit  which  was  duly  entered  and 
enrolled  on  the  same  day,  and  no  part  thereof 
has  been  paid.  Wherefore  she  demsnilB  such 
relief  hi  the  premises  as  she  may  be  entitled. 
W.  H.  Martin,  Attorney  for  Defoidant  Oar- 
llngton." 

It  was  referred  to  F.  P.  McOowan,  Esq., 
special  refbree^  to  take  the  testimony. 

Testimony. 

"R^erenoe  held,  pursuant  to  notice,  No- 
vember 19,  1807.  Presoit  for  plaintUEs,  Mr. 
Dial;  Ban  &  Slmklns,  for  John  O.  WiUiama; 
Ferguson  &  Featherstone,  for  F.  W.  Wagener 
and  themselves.  Conned  present  the  follow- 
ing statement:  The  Milton  Mill  tract  and  the 
White  Plains  place  are  eliminated  from  this 
proceeding,  the  same  hating  been  otherwise 
sold  and  disposed  of.  The  corporate  capacity 
of  the  plaintiff  admitted.  Plaintiff  introduces 
in:  evidoioe  note  and  mortgage  executed  1^ 
John  D.  Oarllngton  to  the  plaintiff  on  Febru- 
ary 13,  188S,  In  the  sum  of  $481.86,  and 
marked  Exhibit  A,'  and  recorded  in  B.  M. 
0.  for  Laurens  February  2A,  1892.  The  plain- 
tiffs'  attorney  and  attorneys  for  defendants 
agree  that  ten  per  cent  of  the  plaintiff's  debt 
Is  a  reasonable  attorney's  fe^  as  provided  for 
In  the  above-named  mortgage.  The  wHI  of 
Jfdm  D.  Williams  Introduced  in  evidence,  and 
the  records  of  the  common  pleas  tor  Laurens 
county  In  the  case  of  WItherspoon  v.  Watts 
and  Andemon,  executors  of  John  D.  Williams 
et  aL,  Introduced  in  evidence.  It  Is  admitted 
by  counsd  that  the  plaintiff  and  the  defend- 
ants all  claim  under  John  D.  WlUtama,  aa  the 
common  source  of  title.  It  Is'  also  admitted 
that  the  defendant  Col.  John  O.  Williams  has 
no  children.  It  is  admitted  that  CoL  John  G. 
Williams  is  slx^-four  years  of  age,  and  his 
wife.  Mes.  WiUiama  Is  about  fifty  years, 
plaintiff  rests  bis  testimony.  The  attorneys 
for  John  O.  WlOioms  ^ter  a  motion  to  dis- 
miss the  complaint  Ferguson  &  Featherstone 
Introduce  In  evidence  Judgment  rolls  of  the 
court  of  common  pleas  for  Lauren^  8.  C:  F. 
W.  Wagener  v.  John  D.Garllngton  ^o.  2,858); 
^80,  Ferguson  &  Feattaexstone  v.  John  D.  Oar- 
llngton (No.  2,830][;  also,  execntbns  in  both 
of  the  above-named  Judgment  roUs  Introduced; 
also,  ju^ment  of  Oil  &  Fertilizer  Company 
V.  John  D.  Oarllngton  introduced  In  evidence, 
and  execution.  Dtfendant  John  O.  Williams 
objects  to  the  Introductiou  of  the  above- 
named  records  on  the  ground  of  hrelevancy, 
no  proof  being  required  as  to  Uie  records.  It 
Is  admitted  that  nothing  was  paid  on  any  of 
these  Judgments  by  reason  of  levy  or  other- 
wise. The  Judgment  at  Annie  H.  Oarllngton 
V.  John  D.  Oarllngton,  court  of  conunon  pleas 
for  Laurens,  S.  G.  Boll  Introduced  In  evi- 
dence. The  same  objection  as  to  relevancy. 
As  to  this  Judgment  payment  Is  pleaded. 
Johnson  &  Blchey  Introduce  Judgment  agahist 
John  D.  Oarllngton.  Same  objections  and  ad- 
missions OS  above  stated.   Ball  &  Slmklns, 
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attorneys  for  John  O.  Williams,  Introduce  In 
evidence  deed  from  C.  D.  Barksdale,  master, 
to  Jobn  G.  Williams,  oC  an  Interest  In  tbe 
Spring  Grore  tract  of  land,  bearing  date  De- 
cember  l,  1800,  and  not  recorded,  and  marked 
*BzbIblt  B.*  Object  as  Irrelevant.  Also,  tbe 
records  of  J.  H.  Wltlierq>oon  and  wife  v. 
James  W.  Watts  and  William  Anderson,  ex- 
ecutors of  John  D.  Williams  et  al.,  introdoeed 
In  evidence.  The  dower  records  of  Mrs.  An- 
na Williams  V.  The  Estate  of  John  D.  Wil- 
liams, In  the  probate  court  of  Laurens,  Intro- 
duced tn  evidence.  Ball  &  Slmklns,  attorneys 
for  defendant  WUIlams,  Introduced  Id  evidence 
deed  of  feoffment,  with  Uvery  of  seisin,  from 
John  G.  Wnilams  to  James  T.  Bozeman,  tear- 
ing date  of  December  3,  1802,  and  recorded 
In  R.  M.  G.  for  lAurens  county,  S.  C,  4tb 
of  January,  1898,  In  Book  6,  p.  311,  marked 
'Exhibit  0.*  Also,  tbe  memorandum  on  back 
of  deed  Introduced  in  evidence.  The  plalu- 
tUTs  and  other  defendants'  attorneys  inter- 
pose the  objection  of  Irrelevancy  and  IncomiW' 
tency.  Execution  of  papers  admitted.  At- 
torneys of  John  G.  Williams  Introduce  In  evi- 
dence deed  of  James  T.  Bozeman  to  John  G. 
WOUams,  dated  December  3,  1802,  recorded 
Janoary  4,  1803,  in  Book  5,  p.  303.  Plalntirs 
attorney  and  attorney  for  other  defendants 
object  as  Irrelevant,  and  marked  'Exhibit  D.' 

"John  G.  Williams,  being  duly  sworn,  says: 
By  Mr.  SImklns:  'I  know  the  sixteen  hundred 
acre  tract  of  land,  Sprhig  Grove,  mentioued 
in  the  complaint.  I  was  In  possession  of 
Spring  Grove  tract  for  more  than  ten  years 
before  my  father's  death  (Gol.  John  D.  Wil- 
liams), and  have  been  In  possession  ever  since, 
np  till  now.  and  am  In  possession  now.  (Ob- 
jection by  plaintiff's  and  other  defendants'  at- 
torneys, as  testimony  Is  not  responsive  to 
pleadings,  and  Is  Inonnpetent)  I  was  In  poa- 
session  of  this  property  when  this  action  was 
OKnmenced,  claiming  to  be  the  owner  thereof. 
When  the  deed  of  feoffment  was  by  me  de- 
livered to  Mr.  Bozeman,  Mr.  E.  L.  Wells  and 
Mr.  J.  J.  Norton  were  present,  and  it  was 
upon  the  premises.  (Objected  to  by  other 
parties  to  the  action  on  the  ground  that  the 
papers  are  the  best  evidence  of  the  facts.) 
There  was  no  other  person  present  besides 
the  witnesses  and  James  T.  Bozeman,  who 
was  present.  It  Is  the  same  person  named 
as  grantee  In  the  deed  of  fe<rilment  I  de- 
livered the  deed  of  feoffment,  with  a  clod  of 
dirt  off  the  premises,  to  James  T.  Bozeman. 
J.  J.  Norton  was  my  attorney,  at  the  time. 
Gol  Ball  waa  my  local  attorney.  Judge  J.  J. 
Norton  is  now  dead.  It  was  in  December  23, 
1802.  (Objection  as  above  continued.)'  X. 
by  Mr.  Dial:  'No  notice  was  given  to  any  oth- 
er pawn  claiming  an  Interest  In  this  land  that 
1  was  going  to  malce  a  deed  of  the  land  that 
di^.  I  did  not  Icnow  that  any  one  else  had 
anything  to  do  with  It  Bozeman  made  me 
a  deed  back.  He  never,  as  I  remembor,  de> 
livered  me  a  dod  back.  No  money  was  passed 
between  me  and  Mr.  Bozeman.  There  was 
no  other  consideration.  These  transactions 


were  made  under  tbe  advice  of  my  attorney. 
(Objected  to  as  irrelevant  by  Ball  &  Slmkins.) 
The  object  was  to  validate  my  title.  Did  not 
think  It  would  do  any  harm.  (Objected  to  as 
irrelevant  by  Mr.  Slmkino.)  I  never  thougbt 
anybody  else  had  any  Interest  in  it.  I  bad 
heard  that  other  partiea—my  fath»'s  l^teea, 
John  D.  Garllngton  and  Mrs.  Wltherspoon— 
would  claim  an  interest  in  it  at  my  deatb. 
I  did  tt  better  to  protect  my  interest, — 1x17 
own  personal  claim.  (Objected  to  by  Ball  & 
Sbnklns  as  Irrelevant  and  incompetent)'  Re- 
direct by  Mr.  Simklns:  'When  deed  of  feoff- 
ment was  delivered  by  me  to  Bozeman,  the 
following  words  were  used  \yy  me  to  Boze- 
man:  "I  deliver  these  to  yon  In  the  name 
of  the  sdsln  of  all  the  lands  and  tenements 
contained  is  the  deed."  (Objected  to  same  as 
above.)' 

"E.  L.  Wells,  being  duly  sworn,  says:  By 
Mr.  Slmkins:  *I  am  one  of  tbe  witnesses  to 
the  deed  of  feoffment  from  John  G.  Williams 
to  James  T.  Bozeman.  Tbe  transaction  was  at 
Spring  Grove,  and  on  the  Spring  Grove  tract 
of  land.  The  other  witaess  present  waa  J.  J. 
Norton,  who  is  now  dead.  James  T.  Bozeman 
was  present  at  that  time;  also.  John  G.  Wil- 
liams. John  6.  Williams  made  a  deed  or  title 
to  the  land,  and  gave  Mr.  Bozeman  this  deed. 
When  John  G.  Williams  delivered  the  deed  to 
Mr.  Bozeman,  he  also  delivered  to  liim  a  dod 
of  dirt  I  don't  remember  Uie  exact  worda, 
but  the  ceremony,  something  like  Colonel  Wil- 
liams stated  in  his  testimony,  was  said  or 
spoken.*   No  question  on  cross-examination. 

"It  Is  admitted  by  counsel  that  the  only 
heirs  at  law  of  John  D.  Williams  are  John  G. 
Williams,  Mrs.  Phoebe  Y.  Wltherspoon.  and 
John  D.  (Darlington;  that  Mrs.  Williams,  the 
widow  of  said  John  D.  Williams,  died  since 
the  said  John  D.  Wllltams.  Testimony  closed 
with  the  understanding  that  Mr.  Martin  and 
Mr.  RIchey  put  in  the  dates  and  amounts  of 
their  Judgments  and  the  payments  made.  If  any 
shall  be,  In  exact  amoimt  submitted.  XOss 
T,ncy  Winiams,  daughter  of  testator,  died  un- 
married and  Intestate  soon  after  tbe  deaOi  of 
said  testator,  in  1871. 

"F.  P.  McGowan,  as  Special  RefOTee." 

Sections  Three  and  Eleven  of  the  Win  of  Jubn 
t>.  Williams. 

"&)  Havhig  heretofore  made  large  advance- 
ments of  money  and  property  to  my  son,  John 
G.  WnUanu,  which,  vrlth  the  portion  of  my 
estate  whk;h  1  give  to  him  In  this  daose,  I 
consider  to  be  a  fair  proportion  thereof,  I  give 
and  bequeath  to  my  executors  h»elnafter 
named,  fbr  his  use  and  benefit  during  bis  nat- 
ural lite,  my  Spring  Grove  tract  of  land,  In- 
dudlng  the  lands  which  I  have  added  thereto, 
all  lying  on  the  west  side  of  Mndllck  creek, 
and  supposed  to  contain  about  fifteen  hundred 
acres,  together  with  all  the  property  whldi 
was  on  the  said  pUce,  with  the  Increase  tfane- 
ot,  when  he  took  charge  of  the  same,  to  re- 
main In  his  poBsesalon  ai^  enjoyment,  luUess 
efforts  be  made  to  subject  the  same  ts  Um 
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paymoit  of  IiIb  debte  ud  UablUtleB,  and  In 
tbls  event  to  be  taken  charge  of  by  mr  ex- 
ecutm,  to  inerent  and  protect  tbe  lame  from 
■ucih  llablUtlea,  and  at  Ub  deatb  to  be  eQnally 
divided  between  anch  diUd  or  children  as  be 
may  leave  snzriTliv  bbn  at  bb  death,  but 
{.botdd  he  leave  no  chUd  or  cblldren  snrrlTlng 
him  at  hl8  death,  or  ahonld  all  of  lUa  chUdrcsi 
die  before  attainfaig  the  age  of  twenty-one 
yean,  then  to  revert  to  my  estate  for  division, 
u  the  residue  of  my  estate  la  hereafter  di- 
rected, and  with  the  provision  that  no  more 
of  tbe  woodland  Is  to  be  cleared  up  for  culti- 
vation; hereby  directing  my  executors,  here- 
after named,  Immediately  after  my  death  to 
deliver  and  hand  over  to  my  said  son  all  the 
notes  I  hold  on  him,  and  also  all  the  accounts 
I  have  agabiat  him  prerlons  to  let  January, 
A.  D.  1860.  amonnting  to  several  thousands  of 
doDan.  In  lien  of  ^  his  bitraeat  In  the  bal- 
ance of  my  estate." 

"(11)  Having  specifically  disposed  of  all  the 
property  I  desire,  I  will  and  bequealh  all  tbe 
rest  and  retfdoe  of  my  estate— such  part  there- 
of as  I  have  not  otherwise  directed— to  be  sold 
by  my  ezecntors  at  their  dlacretlon,  and  the 
proceeds  thereof  to  be  equally  divided  as  fol- 
lows: One-fourdt  part  to  Col.  Ja&es  W. 
Watta  and  Dr.  WUUam  Anderson,  In  trust  for 
aide  and  separate  use  and  benefit  of  my  said 
wife  during  her  natural  life,  with  the  pown: 
on  her  part  of  disposing  of  the  same  at  her 
death  to  such  persons  as  she  nuy  see  fit;  and 
tbe  renuUnlng  tbree-foortbe  to  be  equally  di- 
vided between  my  two  daughters,  nicebe  and 
Lucy,  and  grandson,  John  D,  Oarllngton,  so 
as  to  g^ve  my  said  daughters  and  grandson 
equal  portions.  Should  elthw  of  my  said 
daughters  or  grandson,  John  D.  Oarllngton,  die 
leaving  no  child  or  dilldren,  or  grandchild  or 
grandrblldren,  living  at  tbe  death  of  such 
daughtera  or  said  grandscm,  John  D.  Oarllng- 
ttm,  the  share  of  the  one  so  dying  I  dralre  to 
be  divided  among  the  survivors,  so  as  to  equal- 
ise their  shares.  In  the  event,  however,  that 
either  of  my  ssld  daughters  should  have  a 
husband,  or  my  said  grandson,  John  D.  G&t- 
liogton,  a  wife,  at  the  deatb  of  either,  and  no 
child  or  children,  then  the  husband  or  wife  of 
pbrty  so  dying  Is  to  take  one-third  part  of  the 
Interest  of  his  deceased  wife  or  her  deceased 
husband,  ^ven  In  this  clause;  and  the  re- 
mainder to  revert  to  my  estate,  and  to  be  di- 
vided between  my  said  daughter  or  dangtiters 
and  grandson,  or  the  parties  representing  them, 
as  I  have  herdnbetore  directed." 

Deed  of  FeotCment. 

"The  State  of  South  Carolina.  Know  all 
men  by  these  presents,  that  I,  John  Q.  Wil- 
liams, of  Cross  Hill,  In  Laurens  county.  In  the 
state  aforesaid.  In  consideration  of  the  sum  of 
five  tbousand  dollars  to  me  In  hand  paid  at 
and  before  the  sealing  of  these  presents,  by 
James  T.  Boseman,  of  Laurens  county  (the  re- 
ceipt whereof  is  hereby  acknowledged),  have 
granted,  bargained,  aold,  and  released,  and  by 
these  presents  do  grant,  bargain,  aell,  and  re- 


lease, unto  the  said  James  T.  Boseman,  all 
that  xdece,  parcel,  or  tract  of  land  situate,  ly- 
ing, and  being  In  the  cotmty  and  state  afore- 
said, on  Mndllck  creek,  waten  of  Little  river, 
waten  ol  Saluda  river,  and  on  head  waters  of 
other  teanch  waters  of  Saluda  xlva,  running 
towarda  tbe  west,  containing  1,S00  acres,  more 
or  less;  said  tract  being  known  as  Spring 
Orove,  and  Is  bounded  by  landa  of  estate  of 
Mrs.  Ellsa  Rudd,  deceased,  J.  D.  Oarllngton, 
J.  S.  HiU,  B.  S.  Grlfiln,  B.  F.  OWens,  and 
others.  Together  with  all  and  singular,  tbe 
rights,  members,  hereditaments,  and  q>pnrte- 
nanoes  to  the  said  premises  belonging  or  In 
any  wise  faiddent  or  appertaining.  To  have 
and  to  bold,  all  and  singular,  the  said  premises 
before  mmtkmed  unto  tbe  said  James  T.  Boze- 
man,  his  helra  and  aaslgns,  forever.  And  I 
do  hereby  bind  mysdf,  and  my  helis,  execu- 
tors and  administrators,  to  warrant  and  for- 
ever defend,  all  and  slugular,  the  said  prem- 
laes  unto  the  said  James  T.  Boseman,  his  beln 
and  assigns,  against  myself  and  my  heirs,  and 
every  person  whomsoever,  lawfully  claiming 
or  to  dalm  the  same  or  any  part  thoeof. 
Witness  my  band  and  seal  mis  third  day  of 
December,  A.  D.  1892,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-two, 
and  In  tbe  one  hundred  and  seventeenth  year 
of  the  sovereignty  and  Independence  of  the 
United  States  of  America.  SfOm  Q.  Williams. 
[SeaL]  Signed,  sealed,  and  delivered  In  the 
presence  of  J.  J.  Norton,  B.  L.  Wells. 

"The  State  of  South  Carolina,  LAurens  Oonn- 
ty.  Personally  appeared  before  me  E.  L. 
Wells,  and  made  oath  that  be  saw  tbe  wlthln- 
named  John  G.  Williams  sign,  seal,  and,  as  his 
act  and  deed,  deliver,  the  within  written  deed, 
and  make  livery  of  seisin,  as  herein  Indorsed 
In  a  memorandum,  and  that  he.  with  J.  J. 
Norton,  witnessed  the  execution  thereof.  E.  L. 
WeUs. 

"Sworn  to  before  me  this  17th  d^  of  De- 
cember, A.  D.  1895.  M.  T.  Simpson,  Notary 
PubUc  for  S.  0.  [Senl.] 

"Memorandum.  Tbat,  on  the  day  and  year 
within  written,  full  and  peaceable  seisin  of 
the  wlthln-mentloned  land,  with  Ito  appurte- 
nances, was  granted,  and,  after  due  considera- 
tion, given,  by  the  withln-named  John  G.  Wil- 
liams to  James  T.  Bozeman,  In  their  proper 
persons,  according  tp  the  tenor  and  effect  of 
the  within  written  deed.  In  the  presence  of 
J.  J.  Norton,  E.  L.  Wells." 

Deed  from  James  T.  Bozeman  to  John  O.  Wil- 
liams. 

"The  State  of  South  Carolina.  Know  aU 
men  by  these  presents,  that  I,  James  T.  Bose- 
man, of  Laurens  county.  In  the  state  aforesaid, 
in  consideration  of  the  sum  of  five  thousand 
dollars  to  me  In  hand  paid,  at  and  before  the 
sealing  of  these  presents  by  John  G.  Williams, 
of  Gross  Hill,  in  said  county  and  state  (the 
receipt  whereof  Is  hereby  acknowledged),  have 
granted,  bargained,  sold,  and  released,  and  by 
these  presenta  do  grant,  bargain,  sell,  and  re- 
lease unto  the  said  John  O.  Williams,  all  that 
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piece,  pucd,  or  tnct  of  land  kiu>wn  as  'Spring 
Gnre,'  situate,  lying,  and  being  In  said  county 
and  state,  on  waters  of  Baluda  rlTer,  parfly 
ronnlng  towards  the  east  and  partly  nmnlng 
towards  tbe  west,— that  ronnlng  to  the  east 
running  Into  MudUck,  which  Is  a  bonndary  In 
part,  waters  oC  LItfle  river,  waters  of  Saluda 
river  aforesaid,— and  bonnded  by  lands  of  the 
estate  of  Bin.  XSIza  Rudd,  deceased,  J.  D. 
Oarilngton,  J.  8.  Hin.  R.  a  Grifiln.  6.  F. 
Owens,  and  others.  Together  with,  all  and 
singular,  the  rights,  members,  hereditaments, 
and  appurtenances  to  the  said  premises  be* 
longing,  or  in  any  wise  Incident  or  appertain- 
ing. To  hare  and  to  hold,  all  and  singular, 
the  said  premises  before  mentioned,  onto  the 
said  John  G.  WUHams,  his  heirs  and  assigns, 
forerw.  And  I  do  hereby  bind  myself,  and 
my  heirs,  execotors,  and  administrators,  to 
warrant  and  fm^rer  defend,  all  and  singular, 
the  said  premises  onto  the  said  John  Q.  Wil- 
liams, his  heirs  and  assigns,  against  myself 
and  my  heirs,  and  every  person  whomsoever 
lawfully  dahulng  or  to  daim  the  same,  or  any 
part  thereof,  by  or  through  me.  Witness  my 
hand  and  seal  this  tiilrd  day  of  December,  A. 
D.  1892,  In  the  year  ctf  our  Lord  one  thousand 
eight  hundred  And  ninety-two,  and  In  the  one 
hundred  and  seventeenth  year  of  the  sover^ 
pignty  and  Independence  of  the  tJnIted  States 
of  America.  James  T.  Boseman.  [Seal.] 
Signed,  sealed,  and  delivered  In  the  presence 
of  J.  J.  Norton,  E.  L.  Wells." 

The  following  are  appellant's  exceptions: 

"John  O.  Winiams,  defendant  appellant  ex- 
cepts to  the  decree  of  his  honor,  Judge  Benet, 
herein,  because  he  erred  (1)  In  not  dismissing 
the  complaint  as  to  the  defendant  John  G.  Wil- 
liams, the  action  as  to  falm  being  premature; 
(2)  in  not  holding  that,  the  plaintiff  showing 
no  present  title  and  right  of  possession  to  the 
land  as  against  John  G.  Williams,  the  com- 
plaint, as  to  him,  should  be  dismissed;  0)  In 
assuming  Jurisdiction  to  determine  between  the 
plalntlflT,  a  mortgagee  of  a  mere  contingent  re- 
mainder-man, and  this  defendant,  the  life  ten- 
ant, the  question  of  title,  that  could  arise  only 
at  the  determluatlon  of  the  life  estate;  (4)  In 
assuming  Jurisdiction  to  determine  between  the 
plaintiff,  the  assignee  of  a  contingent  remain- 
der-man, and  this  defendant,  the  conceded  life 
tenant,  rights  to  the  property  which  can  arlae 
only  upon  the  falling  In  of  the  life  estate,  and 
which  depend  upon  cootingencles  that  may  or 
may  not  happen  by  that  time;  <5)  In  holding 
'tliat  the  deed  of  feoffment,  with  ilvery  of 
selsdn,  executed  by  John  6.  Williams,  Is  a 
nullity';  (6)  in  holding  that  the  legal  estate  of 
the  Spring  Grove  tract  of  land  is  In  the  execu- 
tors'; (7)  In  holding  that  'the  trust  is  active, 
and  the  statute  cannot  execute  the  use  in  Wil- 
liams'; (S)  In  holding  that  the  act  of  tS83  a& 
Gen.  St,  430;  Rev.  St.  |  1997)  abrogated  and 
destroyed  the  power  and  right  which  defend- 
ant Williams,  under  the  common  law,  had  to 
make  the  deed  of  feoffment,  with  Ilvery  of 
seism  and  rendered  nugatory  the  effects  of  his 


attempted  deed  of  feoffment;  ffl)  la  holding 
'Oat  Oie  oontlngmt  remainders  created  1^  tbe 
win  of  John  D.  WtUlams  have  not  been  de- 
stroyed'; aO)  la  not  holding  lliat  the  life  ten- 
ant. John  O.  WlUiams,  by  his  deed  of  feoff- 
mmt,  with  livery  ct  seisin,  to  James  T.  Bcne- 
man.  barred  all  flie  contingent  remainder-men, 
Indndlng  John  D.  Gaillngton.  tbe  plainturs 
mortgagor  or  assignor;  (U)  In  oidering  a  fiore- 
closure  of  the  plalnUITS  mortgage,  and  ■  sale 
of  the  premises." 

W.  3.  Stribllng  and  Ball  dc  Slmklns.  for 
appellant  W.  B.  Dial/ for  plaintiff.  Fergu- 
son &  Featherstone,  tor  certain  defendants. 
W.  H.  Martin,  for  defendant  Garllngton.  W. 
B.  BIchey,  for  certain  creditors. 

McrVHB,  0.  J.  This  was  an  action  for  f<»e- 
elosure  of  a  mortgage  executed  by  the  de- 
fendant John  D.  Garllngton  npon  his  Interest 
In  a  certabi  tract  of  land,  known  aa  "Sprlns 
Grove."  So  Car  aa  this  appeal  la  concerned, 
the  tmly  controversy  la  between  the  plalntfff 
and  the  defmdant  John  O.  Williams,  who,  by 
his  answer,  "for  a  second  defense,  aUeges 
that  neither  the  jdalntlff  nor  his  alleged  mort- 
gagor haa  any  title  to  or  Interest  In  Sprli^ 
Grove";  having  alleged  In  his  flrat  defense 
"that  he  Is  the  owner,  and  entitled  to  retain 
the  possession,  of  Spring  Grove."  A  pay  tiial 
having  bew  waived,  the  case  was  heard  by 
hlB  honor.  Judge  Benet  npon  the  testimony 
taken  and  reported  by  a  referee,  who  rem- 
dered  a  decree,  which  Is  set  out  in  the  "case." 
which  should  be  Incorporated  In  the  report 
of  this  case.  It  will  be  sufficient  therefore^ 
to  state  here  tiiat  the  circuit  Judge,  by  his 
decree,  adjudged  that  the  dtfendant  John  D. 
Gartlngton  was  entitled  to  an  Intereat  In  tbe 
Spring  Grove  tract  of  land,  as  a  contingent 
remainder-man  under  the  will  of  the  late 
John  D.  Williams,  and  that  such  interest 
could  be  sold  under  the  mortgage  songht  to 
be  foreclosed  In  these  proceedings.  Accord- 
ingly Judgment  was  rendered  for  the  sale  of 
the  Interest  of  the  mortgagor,  John  D.  Gar- 
llngton. and  ttiat  the  proceeds  of  sncb  aale 
be  applied  to  the  paymMit  of  tbe  amonnt 
due  on  the  mortgage  debt  held  by  plaintiff, 
after  flrst  paying  the  costs  and  expenses  of 
such  sale,  and  tbe  costs  of  this  action.  From 
this  Judgment  the  defendant  John  G.  Wil- 
liams alone  appeals,  upon  the  several  excep- 
tions set  out  In  the  record,  which  should  be 
likewise  incorporated  In  the  rei>ort  of  this 
case.  We  do  not  propoBe  to  consider  these 
exceptions  seriatim,  Inasmuch  as,  according  to 
our  view,  they  raise  but  two  general  ques- 
tions, viz.:  (1)  Whether  the  action  was  pre- 
maturely brought  as  against  the  appellant; 
(2)  whether  tbe  Interest  of  John  D.  Garilng- 
ton.  as  a  contingent  remainder-man,  in  the 
Spring  Grove  tract  of  land,  was  barred  or 
destroyed  by  the  deed  of  fe<^rment,  with  liv- 
ery of  seisin,  executed  by  the  life  toiant  of 
said  land. 

For  a  proper  understanding  of  Uieae  qnes- 
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tlobs.  It  may  be  well  to  state  here  that,  un- 
der the  establlBhed  facta  In  this  case,  the 
Spring  Grove  tract  of  land  formally  belonged 
to  one  John  D.  WUUams.  who  died  on  the 

  day  of  Jnne,  1870,  leaving  a  wUl,  by 

the  third  clause  of  which  be  devised  Spring 
Grove  to  bis  execntora,  for  the  use  and  bene- 
fit of  his  son,  the  said  John  G.  Williams,  dur- 
ing his  natural  life,  "to  remain  In  his  pos- 
session and  enjoyment,  unless  efforts  be  made 
to  subject  the  same  to  the  payment  of  his 
debts  and  liabilities,  and  In  this  event  to  be 
taken  charge  of  by  my  executors,  to  prevent 
and  protect  the  same  from  such  liabilities, 
aod  at  his  death  to  be  equally  divided  be- 
tween such  child  or  cbUdrm  as  he  may  leave 
surviving  at  his  death,  or,  should  all  Ids 
chlldrm  die  before  attaining  the  age  of  twen- 
ty-one years,  then  to  revert  to  my  estate  for 
division  as  the  residue  ot  my  estate  Is  here- 
after directed."  And  by  the  eleventh  clause 
of  bis  win  the  testator  devised  the  rest  and 
resldne  of  bis  estate  as  follows:  One-fourth 
to  certain  trustees  for  the  sole  and  separate 
use  of  his  wife,  and  the  remaining  three- 
fourtbs  to  be  equally  divided  between  bis  two 
daughters,  Phcebe  and  Lucy,  and  bis  grand- 
son, tbe  said  John  D.  Garllngton.  There  are 
other  provisions  In  these  two  clauses  of  the 
wni,  which  we  do  not  deem  It  necessary  to 
set  out  here,  as  tbey  are  not  pertinent  to  the 
Inquiry  In  this  case.  It  Is  conceded,  as  we 
understand  It,  that  under  these  two  clauses 
of  the  will  the  mortgagor,  John  D.  Garllng- 
ton, waa  entitled  to  a  contingent  remainder; 
but,  whether  conceded  or  not.  It  Is  clear  that 
such  would  be  the  result,  under  the  case  of 
Faber  v.  Police,  10  S.  C.  376.  It  also  appears 
that  the  life  tenant  John  G.  Williams,  on  the 
3d  day  of  December,  1882,  with  the  avowed 
purpose  to  bar  the  contingent  remainders  cre- 
ated by  the  will,  executed  a  deed  of  feoff- 
ment, with  livery  of  seisin,  purporting  to  con- 
vey the  absolute  estate  In  fee  In  the  Spring 
Grove  tract  to  one  James  T.  Boxeman,  and 
that  on  the  same  day  the  said  Bozeman  r«- 
conveyed  the  same  to  the  said  John  G.  Wil- 
liams. Both  of  these  deeds  were  duly  re- 
corded. It  seems,  however,  that  prior  to  this 
transaction  the  mor^ge  which  the  plaintiff 
Is  seeking  to  foreclose  was  executed,  to  wit 
on  the  13th  of  February,  1882.  In  the  light 
of  the  foregoing  facts,  which  are  either  con- 
ceded, or  established  by  the  findings  of  the 
circuit  Judge,  to  which  findings  there  Is  no 
exception  (all  the  exceptions  taken  being  to 
the  legal  points  ruled  by  the  circuit  Judge), 
we  will  proceed  to  tbe  consideration  of  the 
first  question  above  stated. 

^e  appellant  seems  to  contend  that  be- 
cause the  contingencies  upon  which  the  es- 
tate in  remainder  would  become  vested  have 
not  yet  happened,  and  may  never  hapi)en, 
tbe  plaintiff  has  now  no  cause  of  action,  as 
against  tbe  appellant  and  therefore  the  com- 
-plalnt,  as  to  him,  should  have  been  dismiss- 
ed. In  the  first  place.  It  does  not  appear  that 
Any  motloii  was  Bubmltted  to  bis  honor. 


Judge  Benet  or  tb&t  the  question  which 
would  be  presented  by  such  a  motion  was 
tAther  considered  or  passed  upon  by  him.  It 
Is  stated  in  that  portion  of  the  "case"  In 
which  the  testimony  taken  by  the  referee  Is 
set  out  that  at  the  close  of  the  testimony  on 
the  part  of  the  plaintiff  "the  attorneys  of 
John  G.  Williams  enter  a  motion  to  dismiss 
i  the  complaint,"  but  upon  what  ground  la  not 
stated.   Certainly  the  referee  had  no  power 
to  consider  or  decide  tbe  question  presented 
by  the  motion,  as  he  was  appointed  simply 
to  take  the  testimony,  and  he  did  not  under- 
take to  do  so;  and  tbe  circuit  Judge  does  not 
appear  to  have  done  so.    He  states  in  the 
I  outset  of  his  decree  that  the  appellant  demur- 
I  red  to  the  complaint  upon  the  ground  tliat  It 
I  did  not  state  facts  sufflcleat  to  constitute  a 
'  cause  of  action  as  to  him,  which  demurrer 
I  was  overruled;  but  as  we  gather  from  the 
I  .argument  here,  the  demurrer  was  overruled 
I  by  his  honor.  Judge  Aldrlch,  at  a  preceding 
I  term  of  the  court,  and  not  by  Judge  Benet 
I  But,  waiving  all  this,  In  the  Interest  of  the 
>  appellant  we  will  not  decline  to  consider  the 
I  question  on  Its  merits.   We  do  not  think  the 
I  question  was  concluded  by  the  ruling  on  the 
demurrer,  as  that  ruling  was  based  solely 
',  upon  the  facts  as  alleged  In  the  complaint 
and  there  were  no  allegations  In  the  C<hb- 
plalnt  upon  which  the'  question,  as  now  pre- 
sented, could  have  then  been  raised,  as  there 
was  nothing  In  the  complaint  to  show  what 
waa  the  nature  or  extent  of  the  mortgagor's 
interest  In  tbe  mortgaged  premises,  or  the 
nature  and  extent  of  the  ai^ellant^s  claim 
thereto.  Now,  however,  It  does  ai»pear  that 
.the  Interest  of  the  mortgagor  Is  that  of  a  con- 
tingent remainder-man;    and  the  appellant 
claims  that  he  Is  the  owner  of  the  mortgaged 
premises,  and  in  his  second  defense  be  alleges 
that  "neither  the  plaintiff  nor  bis  alleged 
mortgagor  has  any  title  to  or  Interest  in 
Spring   Grove,"   the   mortgaged  premises. 
Now,  If  a  contlt^ent  remainder  In  reel  estate 
can  be  the  subject  of  mortgage,  and  If  the 
mortgagor  has  such  an  Interest  In  Spring 
Grove,  we  see  no  reason  why  tbe  mortgagee, 
upon  breach  of  tbe  condition  of  the  m(nt- 
gage,  may  not  proceed  to  foreclose  the  same, 
and  sell  whatever  Interest  the  mortgagor  may 
have  in  the  mortgaged  premises,  without 
waiting  until  the  happening  of  the  condition 
upon  which  the  remainder  would  become 
vested.    Especially  Is  this  so  when  the  life 
tenant  In  possession  has  by  his  answer  raised 
the  Issue  whether  the  mortgagor  has  now 
any  Interest  In  the  mortgaged  premises.  Of 
course,  the  sale  of  the  Interest  of  the  contin- 
gent remainder-man  cannot  In  any  way  af- 
fect the  rights  of  the  life  tenant;  and  that  Is 
carefully  provided  for  In  the  circuit  decree. 
At  such  sale  the  purchaser  vrlll  take  only  the 
Interest  of  the  mortgagor,  whatever  that  may 
prove  to  be.   In  this  case,  the  life  tenant  hav- 
ing by  his  answer  denied  that  the  mortgagor 
has  any  Interest  In  the  mortgaged  premises, 
and  alleged  that  be  is  the  absoluts  owner  of 
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tbe  same,  the  iBsne  whlcb  he  has  thus  pre-  i 
tented  must  be  determined.    We  do  not  j 
think,  therefore,  that  the  action  was  pre> 
matur^y  brought,  as  against  John  O.  Wil- 
liams, the  life  tenant  in  possession,  who  had 
by  his  deed  of  feoffment  and  by  the  conTey- 
ance  from  his  feofCee,  both  of  which  were 
spread  upon  the  records,  asserted  his  claim 
to  the  land  as  absolute  owner  In  fee;  and  we  i 
do  think  that  the  circuit  court  had  full  juris-  ; 
diction  to  boar  and  determine  all  the  issues  as 
to  the  rights  of  the  parties  presented  by  tbe  ' 
pleadings.    Exceptions  1,  2,  3,  and  4  must 
therefore  be  overruled.    We  do  not  under- 
stand that  It  Is  questioned  that  a  contingent 
remainder  In  real  estate  can  be  the  subject 
of  mortgage;  but,  If  questioned,  the  follow- 
ing authorities  are  quite  sufficient  to  show 
that  such  an  Interest  In  real  estate  may  be 
mortgaged:   2  Btory,  Eq.  Jur.  (  1021;  AU- 
stOD  T.  Bank,  2  Hill,  Eq.  235;   Roddy  t. 
Elam,  12  Rich.  Eq.  343;  Gllkerson  v.  Connor. 
24  S.  C.  321;  and  Roundtree  v.  Roundtree,  26 
8.  C.  471,  2  S.  E.  474. 

It  only  remains  to  consider  the  second  ques- 
tion above  stated,  viz.  whether  the  contin- 
gent remainders  created  by  the  wUI  of  John 
D.  Williams  in  John  D.  Grarllngton  and  oth- 
ers were  barred  or  destroyed  by  the  deed  of 
feoffment,  with  livery  of  seisin,  relied  on  for 
that  purpose.  The  circuit  Judge  held  that  the 
contingent  remainders  were  not  barred,  for 
two  reasons:  (1)  Because  the  legal  title  to 
Bprlng  Grove  was  in  the  ^ecutors,  and  not 
in  the  life  tenant;  (2)  because  the  power  of  a 
life  tenant  to  bar  contingent  remainders  by  a 
deed  of  feoffment,  with  livery  of  seisin,  was 
taken  away  by  the  act  of  1883  (18  St.  at, 
Large,  p.  430).  It  seems  to  us  that  both  of 
these  reasons  are  sound.  It  is  not,  and  can- 
not be,  denied  that,  even  at  common  law,  a 
tenant  of  life  could  not  bar  contingent  re- 
mainders by  a  deed  of  feoffment  with  livery 
of  seisin,  unless  he  held  the  legal  title.  It 
will  be  observed  that  Spring  Grove  Is  not  de- 
vised to  John  Q,  Williams,  directly,  for  his 
life,  but  to  tbe  executors,  "for  his  use  and 
benefit  during  his  life";  and,  If  this  were  all, 
there  would  be  no  doubt  that  statute  of  uses 
would  execute  tbe  use,  and  the  legal  title 
would  pass  to  John  G.  Williams  for  his  life. 
But  this  is  not  all,  for  the  testator  proceeds 
to  say  that  the  property  Is  "to  remain  in  his 
possession  and  enjoyment,  unless  efforts  be 
made  to  subject  the  same  to  the  payment  of 
his  debts  and  liabilities,  and  in  this  event  to 
lae  taken  charge  of  by  my  executors,  to  pre- 
vent and  protect  the  same  from  such  liabili- 
ties." This  rendered  It  absolutely  necessary 
that  the  legal  title  should  remain  In  tbe  exec- 
utors, in  order  that  they  might  be  enabled  to 
carry  out  this  provision  of  the  will;  for.  If 
the  legal  title  passed  Into  John  G.  Williams 
by  virtue  of  tbe  statute  of  uses,  It  would  be 
Impossible  for  the  executors  to  take  charge 
of  the  property,  and  protect  It  from  tbe 
claims  of  the  creditors  of  John  G.  WlUlams. 
See  Heath  t.  BUOu^  4  Rich.  Eq.  46.  But 


there  Is  another  reason  why  tbe  legal  tide 
did  not  pass  to  tbe  life  tenant  by  virtue  ot 
the  statute  of  uses.  Under  tbe  eleventh 
clause  of  the  will,  tbe  property  known  as 
"Spring  Grove"  would,  In  tbe  event  of  tlie 
death  of  John  G.  Williams  without  leaving  m. 
child  who  should  attain  the  age  of  21  years, 
fall  into  tbe  residue;  and  that  the  executors 
are  directed  to  sell,  which  they  could  not  do 
unless  tbe  legal  title  remained  in  them.  It 
Is  therefore  clear  that  there  were  duties  Im- 
posed upon  tbe  executors,  for  the  proper  per^ 
formance  of  whlcb  it  was  necessary  that  the 
legal  title  should  remain  in  .them.  In  sucli  a 
case  the  rule  Is  well  settled  that  the  statute 
of  uses  does  not  apply. 

But  the  second  and  stronger  reason  why  the 
deed  of  feoffment,  with  livery  of  sei^n,  could 
not  bar  the  remainders,  is  that,  very  nesirlj 
nine  years  before  the  life  tenant  undertook  ta 
do  BO,  the  legislature,  by  the  act  of  1883,  above 
referred  to,  expressly  declared  "that  no  estate 
lu  remainder,  whether  vested  or  contingent, 
shall  be  defeated  by  any  deed  of  feol&uent 
with  livery  of  seisin."  The  object  of  that  act, 
as  declared  by  Its  title,  was  "for  better  protec- 
tion of  contingent  remainders";  and  Its  mani- 
fest purpose  was  to  prevent  the  accomplish- 
ment of  just  such  an  object  as  a[^>dlant 
sought  to  accomplish  by  his  deed  of  fet^m^u. 
with  livery  of  seisin.  It  Is  contended,  how- 
ever, that  this  act  cannot  be  applied  to  this 
case,  for  two  reasons:  (1)  Because  such  an 
application  of.  It  would  render  It  unconstitu- 
tional; (2)  because  It  would  give  the  act  a 
retroactive  effect 

As  to  the  first  of  these  reasons,  It  Is  suffi- 
cient to  say  that  we  are  not  aware  of  any  con- 
stltudonal  provision  with  which  this  act  con- 
flicts, and  none  such  has  been  pointed  out. 
Some  alludon  has  been  made  In  the  aigument 
to  the  provision  In  the  constitution  of  this 
state,  as  well  as  In  the  constitution  of  the  Unit- 
ed States,  forbidding  the  passage  of  any  law 
impairing  the  obligation  of  any  contract;  but, 
as  no  matter  of  contract  Is  involved  In  this 
case.  It  Is  impossible  to  -conceive  bow  the  act 
of  1883  can  be  regarded  as  violative  of  these 
constitutional  provlskins.  It  certainly  cannot 
be  said  that  the  effect  given  the  act  of  1SS3  by 
the  circuit  Judge  would  make  It  retrospective, 
and  for  that  reason  violative  of  the  constitu- 
tion; for  there  Is  nothing  in  the  constltutloD 
which  forbids  retrospective  legislation,  unless 
It  have  the  effect  of  Impairing  the  obllgatkm  of 
a  contract,  or  devesting  vested  rights  of  prop- 
erty. See  McLure  v.  Mdtrai,  24  S.  C.  559.  and 
cases  there  cited.  Indeed,  we  do  not  under- 
stand that  appellant  really  relies  upon  the 
point  that  the  act  of  1883  would  be  nnconsU- 
tutlonal.  If  applied  to  this  case. 

We  proceed,  then,  to  considn-  the  second 
reason  why  app^ant  contends  that  this  act  of 
1883  cannot  be  applied  to  the  present  case.  vlx. 
that  so  to  apply  it  would  give  that  act  a  retro- 
active effect,  in  violation  of  the  well-settled 
rule  that  all  acts  must  be  construed  to  be 
prospective,  and  not  retzovectlTe,  exc^  when 
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a  contrary  latentloD  Is  expressed  or  necessarily 
tanidied  by  ttae  terms  used  In  the  act.  In  the 
first  place,  we  do  not  consider  that  the  act 
would  be  given  a  letroactlTe  effect  by  applying 
Its  proTisloBB  to  the  present  case.  If  the  deed 
of  feofhuent  bad  been  executed  prior  to  the 
passage  of  the  act  of  1883,  we  could  then  see 
how  it  could  be  regarded  as  giving  the  act  of 
1883  a  retroactive  effect,  If  the  attempt  should 
be  made  to  apply  it  to  a  deed  executed  prior 
to  Its  passage.  But  here  the  deed  of  feoffment 
was  executed  nearly  nine  years  after  the  pas- 
sage of  the  act  and  such  deed  can  only  be  per- 
mitted to  have  such  effect  as  the  law  In  force 
at  the  time  of  its  execution  allowed  It  to  have. 
Certainly,  the  l^lslature  must  be  regarded  as 
having  the  {tower  to  make  such  changes  in  tbe 
modes  of  conveying  real  property,  whether  ac- 
quired after  or  owned  before  the  change  Is 
made,  and  declaring  what  shall  be  the  effect 
of  any  given  mode  of  conveyance;  and,  while 
such  changes  In  the  law  might  not  aw)ly  to 
conveyances  made  before,  they  certainly  would 
apply  to  all  conveyances  made  after,  such 
change  in  the  law,  and  such  legislation  could 
In  no  sense  be  regarded  as  retrospective. 

It  Is  contended,  however,  by  appellant,  that 
when  the  testator,  John  D.  Williams,  died,  and 
his  will  took  effect,  to  wit,  in  1870,  the  appel- 
lant acquired,  undo?  the  wHl,  a  life  estate  in 
Spring  Grove,  with  the  right,  under  the  law  as 
it  then  stood,  to  bar  the  contingent  remainders 
by  a  deed  of  feoffment,  with  Jivery  of  seisin; 
and  that  he  could  not  be  deprived  of  this  right, 
which  became  vested  In  him  In  1870,  by  any 
subsequent  legislation.  There  is  no  doubt  that 
under  the  common  law  of  England  a  tenant 
for  life  could  bar  contingent  remainders  by 
executing  a  deed  of  feoffment,  with  livery  of 
seisin;  and  there  is  as  little  doubt  that  this 
portion  of  the  common  law  became  a  part  of 
the  law  of  this  state  by  virtue  of  the  act  of 
1712,  Incorporated  in  the  General  Statutes  of 
1882  as  section  2738.  This  right  (or  privilege, 
as  It  should  be  more  properly  termed)  claimed 
by  appellant  Is  derived  alone  from  the  statute 
law  of  this  state,  and  may  therefore  be  with- 
drawn whenever  the  lawmaking  power  sees  flt 
to  do  so,  provided,  always,  that  In  so  doing  the 
constitution  is  not  violated.  A  citizen  cannot 
be  said  to  have  a  vested  right  In  statutory  priv- 
ileges or  exemptions.  Gooiey,  Const.  lAm.  <2d 
Ed.)  38S.  Upon  this  principle  It  has  been  held 
in  Stoddard  v.  Owlngs,  42  S.  C.  92.  20  S.  E. 
25,  that  the  legislature  may  change  tbe  periods 
prescribed  by  statute  as  a  limitation  to  ac- 
tions.—as  well  In  reference  to  antecedent  as 
subsequent  contracts.  In  that  case  the  follow- 
ing language  uaed  by  the  Massachusetts  court 
in  Bigelow  v.  Bemls,  2  Allen,  496,  Is  quoted 
with  approval:  "It  is  well  settled  that  It  is 
competent  for  the  legislature  to  cliaoge  stat- 
utes prescribing  a  limitation  to  actions,  and 
that  the  one  in  force  at  the  time  of  suit  brought 
Is  ai^cable  to  the  cause  of  action,  ^he  only 
restriction  upon  the  exercise  of  this  power  is 
that  the  legislature  cannot  remove  a  bar  which 
has  already  becHiie  comirtete,  and  that  no  new 


limitation  shall  be  made  to  affect  existing 
dalma,  without  allowing  a  reasonable  time  tot 
parties  to  bring  actions  before  their  dalms  are 
absolutely  barred  by  a  new  enactment."  The 
case  of  Blackman  v.  Gordon,  first  reported  In 
1  Rich.  Eq.  61,  and  again,  upon  a  petition  for 
rehearing,  In  2  Rich.  Eq.  43,  is  very  much  like 
this  case  in  principle,  and,  as  It  seems  to  us, 
conclusive  of  this  case.  -  There,  the  testator, 
who  died  In  1839,  provided  by  his  will  that  his 
executors,  after  a  certain  event  happened, 
should  transport  all  of  his  slaves  "to  the  near- 
est nonslav^oldlug  state  in  the  United  States, 
to  the  free  colony  In  Africa."  Before  this  pro- 
vision of  the  will  was  executed  the  act  of  1841 
was  passed,  whereby  it  was  declared  that 
every  liequest  providing  for  the  removal  at 
any  slaves  without  the  limits  of  this  state 
should  be  void.  Held,  that  the  act  avoided 
this  provision  of  the  will,  and  that  the  execu- 
tor must  account  to  the  next  of  kin  of  the  tes- 
tator for  the  slaves.  Harpa*,  Ch.,  In  ddlver- 
Ing  the  (pinion  of  the  court  at  the  last  hearing, 
uses  this  language:  "The  act  [of  1841]  de- 
clares. In  general  terms,  that  every  bequest  di- 
recting slaves  to  be  carried  out  of  the  state, 
with  a  view  to  their  emancipation,  shall  be 
void.  This,  In  plain  and  explicit  terms,  ap- 
idies  to  every  bequest,  whether  made  beCore 
the  passing  of  the  act,  or  to  be  made  subse- 
quently." Again  he  says:  "It  the  executor 
had  actually  sent  the  slaves  out  of  the  state, 
and  the  l^slature  had  then  passed  an  act  de- 
claring that  he  should  be  liable  for  their  value, 
this  would  have  l>eea  a  retrospective  act,  or 
might  have  been  called  an  act  ex  post  facto. 
•  •  •  The  act  of  onanclpation  was  to  be 
In  future,  and  tbe  act  of  the  legislature  has  in- 
tervened to  forbid  that  future  action.  How, 
then,  can  It  he  regarded  as  retrospective,  any 
more  than  If  the  testator  himself  had  expressed 
an  intention  of  liberating  his  slaves,  and  be- 
fore his  execution  oC  that  Intention  an  act  of 
the  legislature  had  forbidden  It?"  The  prin- 
ciples laid  down  by  this  language  are  entlrdy 
applicable  to  the  present  case.  The  act  of 
1883  declares,  In  general  terms,  that  "no  es- 
tate in  mnalnder,  whether  vested  or  contin- 
gent, shall  be  defeated  by  any  deed  of  feoff- 
ment with  livery  of  seisin."  This,  in  plain  and 
explicit  terms,  applies  to  every  contingent  re- 
mainder, whether  created  l>efore  or  after  the 
passli^  of  the  act.  If  the  deed  of  feoffment 
bad  been  executed,  and  the  contingent  remain- 
der had  thereby  been  barred,  and  the  legisla- 
ture had  then  passed  an  act  declaring  that  the 
contingent  remainder  should  not  be  thereby 
barred,  such  an  act  would  dearly  not  only  be 
a  retrospective  act,  but  would  probably  he  re- 
garded as  void  as  an  attempt  to  devest  vested 
rights  of  property.  But  here  the  contingent  re- 
mainder had  not  been  barred  at  tbe  time  the 
act  of  1883  was  passed,  and  could  only  be 
barred  by  the  future  action  of  the  life  tenant, 
and  the  effect  of  the  act  was  timply  to  forbid 
such  future  action,  which  was  dearly  within 
the  competency  of  the  l^slature.  Again,  this 
doctrine  that  a  Ute  tenant  may,  by  a  deed  of 
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feoffment,  with  Urery  of  seisin,  bar  contlngmt 
remainders,  whldi  had  Its  origin  nnder  the 
feudal  system,  seems  very  generally  to  be  re- 
garded as  a  means  of  doing  a  wrong  to  the 
contingent  remainder-man,  and  always  defeats 
the  Intention  ot  the  testator,  where  sndi  re- 
mainders are  created  by  will;  and,  as  Is  said 
In  20  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  p.  888, 
note,  this  powCT  to  do  such  wrong  Is  strlctls- 
slml  Juris,  and  can  never  expect  favor,  or  any- 
thing beyond  mere  support,  and  a  court  of 
equity,  viewing  it  In  the  light  of  a  wrong, 
"seizes  every  occasion,  and  makes  every  pos- 
sible stretch,  for  extending  Its  protection 
against  It."  To  use  the  language  of  Mr.  Jus- 
tice Goldsmith  In  Hoffman  v.  Hoffman,  28 
Ala.  544,  quoted  In  a  note  on  page  944,  6  Am. 
&  Eng.  Enc.  Law  (2d  Ed.),  which,  though  there 
ap^Ied  to  a  different  matter,  is  equally  ap- 
plicable here:  "Whenever  a  statute  Is  leveled 
against  an  abuse,  or  in  furtherance  of  an  ac- 
knowledged principle  of  right  and  justice, 
every  reason  exists  for  Its  most  liberal  applica- 
tion; and  In  such  cases  It  may  fairly  be  pre- 
sumed that  It  was  the  Intention  of  the  legis- 
lature that  the  boon  of  the  statute  should  be 
extended  to  every  case  which  Its  words  could 
property  indude."  ^n  addition  to  this,  (he 
quotation  tram  Endllch,  Interp.  St.  %  281,  In 
the  decree  of  the  circuit  judge,  shows  that  In- 
choate rights  depending  for  their  existence  up- 
on Hie  statute  law  may,  at  the  pleasure  of  the 
legislature,  be  abrogated  or  modified,  where 
such  rights  have  not  been  exerdsed  at  the 
time  of  the  enactmeuL  The  same  doctrine  Is 
held  in  the  case  of  Randall  v.  Krelger,  23  Wail. 
137,  cited  by  counsel  for  respondent,  In  which 
case  Mr.  Justice  Swayne,  In  delivering  the 
opinion  of  the  court,  used  this  expressive  and 
pertinent  language;  "There  can  be  no  vested 
right  to  do  wrong."  In  this  case  the  right  of 
^^)ellant  to  bar  contingent  remainders  In  the 
mode  adopted  by  him  for  that  purpose,  under 
the  law  as  It  stood  at  the  time  the  win  took 
effect,  cannot  be  regarded  as  anything  more 
than  a  mere  Inchoate  right,  which  he  had  ner- 
er  attempted  to  exercise  nntil  after  he  had 
been  deprived  of  such  right  by  statute;  nor 
can  it  be  said  that  he  had  a  vested  right  to  do 
a  wrong  to  the  contingent  remainder-man,  by 
defeating  the  expressly-declared  Intention  of 
the  testator. 

We  are  entirely  satisfied,  therefore,  that,  in 
no  view  of  the  case  can  any  of  the  exceptions 
be  sustained.  The  judgment  of  th\a  court  Is 
that  the  judgment  of  the  dreolt  court  be  af- 
firmed. 


Ex  parte  SANSET. 

In  n  <?HA,FEH. 

(SspraiM  Court  of  South  Carolina.   Uareh  27, 
18B0.) 

BXIMFTIOHS— HOHBSTUD— BXCBFTIOm  TO  Ap>- 

PAAissns  Kitorh— FiuKO. 
Gen.  St  H  1894,  1905  (Rev.  St.  180S.  M 
2126,  2127),  relating  to  the  appraisement  of  a 


debtor's  homestead,  provide  that,  if  do  com- 
plaint be  made  by  nther  creditor  or  debtor  wiiJb- 
iD  30  days  after  the  appraisers'  retom  is  filed, 
the  proceedings  shall  be  final,  and  that,  if  ex- 
ceptions thereto  he  filed  within  that  time,  the 
court  may,  on  cause  shown,  order  a  reappraise- 
ment,  bu^  if  no  exceptions  are  filed  within 
that  time,  or  if  the  return  has  been  finally  ap- 
proved, it  may  be  recorded  by  the  debtor. 
Held,  that  personal  service  of  the  exceptions  od 
the  debtor  was  insulflcient,  but  that  tbey  most 
be  filed. 

Appeal  from  common  pleas  circuit  court  of 
Alkeu  county;  Ehmest  Gary,  Judge. 

In  the  matter  of  the  apprais^ent  of  the 
homestead  of  Oasper  T.  Ransey.  From  a 
judgment  dismissing  excepOoDB  to  the  report 
of  appraisnv,  6.  K.  Cbafee  i^ipeals.  Affirm- 
ed. 

G.  W.  Croft  &  Son,  for  appeljant.  Thomas 

R.  Morgan,  for  respondent 

JONES,  J.  The  sole  question  presented  by 
this  appeal  is  whether  the  circuit  court  erred 
In,  dismissing  exceptions  to  the  return  of  home- 
stead appraisers  on  the  ground  that  said  ex- 
ceptions bad  not  been  filed  In  the  office  of 
the  clerk  of  the  eoprt  within  30  days  after 
the  filing  of  the  return,  although  said  excep- 
tions were  served  on  the  judgment  debtor  per- 
sonally within  said  time.  We  think  there 
was  no  error.  Section  1994  of  the  General 
Statutes,  appearing  substantially  as  section 
2126,  Rev.  St.  1893,  contains  the  provision: 
"Said  appraisers  shall  make  return  of  their 
action  In  the  premises  nnder  their  hands  and 
seals  to  the  sheriff  or  other  officer,  within  thir- 
ty days  after  they  shall  have  been  appointed 
as  aforesaid,  for  record  in  the  office  of  the 
clerk  of  said  court,  giving  the  metes  and 
bounds,  as  well  as  the  value  of  the  homestead 
set  off,  for  which  purpose  they  shall  be  au- 
thorized to  call  In  the  aid  of  a  surveyor,  if 
they,  or  a  majority  of  them,  deem  it  neces- 
sary. If  no  complaint  shall  be  made  by  ei- 
ther creditor  or  debtor  within  thirty  days 
after  the  return  of  the  appraisers  has  been 
filed,  the  proceedings  In  the  case  shall  be 
final:  provided,  that  If  exceptions  thereto  be 
filed  by  either  creditor  or  debtor  within  thirty 
days  after  filing  the  return  of  said  appraisers, 
the  court  out  of  which  the  process  issued,  up- 
on good  cause  being  shown,  may  order  a  re- 
appralsement  and  reassignment  of  the  home- 
stead  by  other  appraisers  appointed  by  the 
court."  Section  1995,  Gen.  St,  appearing  as 
section  2127,  Rev.  St.,  provides:  "When  thirty 
days  shall  have  elapsed  after  the  ffilng  of  the 
return  of  said  appraisers,  setting  off  a  home- 
stead to  any  debtor  according  to  the  proTl- 
slons  of  the  preceding  section,  and  no  excep- 
tions have  been  filed  against  such  return,  or  if 
such  return  has  been  finally  heard  and  ap- 
proved, such  debtor  may  have  such  return 
recorded  in  the  office  of  the  register  of 
mesne  conveyances  of  the  county  In  which 
the  samfe  Is  located;  and  upon  such  return  be- 
ing recorded  In  forty  days  after  the  proceed- 
ings have  become  final,  the  title  to  the  home- 
stead BO  set  off  and  aaalgned  dull  be  fbcerer 
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dlsdurged  trtau  all  debts  of  said  debtor  thai 
exlstlnf  or  thereaftra  contracted."  Tlieaa  are 
tbe  statutory  ptoTUraa  bearing  on  tba  qnes- 
tlon.  and  we  tblnk  It  is  clear  therefrom  that, 
in  order  to  assail  the  return  of  ^pralsers  In 
bomestead  proceedlngSi  exceptions  to  such  re- 
turn most  be  filed  In  the  clerk's  offloe  vlthbi 
30  days  aft»  said  return  has  been  thm  filed. 
It  la  of  no  avail  to  argue  that  personal  sor- 
Ice  of  the  exceptions  on  the  Judgment  debtor 
accomplisbeB  all  the  purposes  of  notice,  and  Is 
better  tban  mere  filing.  The  proceedings  In 
aftsignlng  homestead  Is  prescribed  by  statute. 
And  the  statutory  method  Is  the  one  to  be  fol- 
lowed. If  exceptions  be  not  ffled  with  the 
clerk  Jn  the  required  time,  the  statute  gives 
the  Judgmmt  debtor  the  right  to  have  the  re- 
torn  recorded  as  final,  and  tlius  discharge 
said  bomestead  from  his  debts  then  existing 
or  thereafter  ouLtracted^  The  aspect  In  re- 
quiring the  filing  of  the  exceptions  Is  not  mere- 
ly to  give  the  Judgment  debtor  or  the  Judg- 
ment cTPdltors  notice,  but  to  afford  the  clerk 
the  means  to  ascertain  his  dnty  In  reference 
to  recording  snch  return,  and  In  reference  to 
placing  the  cause  on  calendar  for  trial.  In 
the  case  of  Bx  parte  EUls^  20  S.  C.  344,  this 
coort  held  that  notice  of  exceptions  filed  by 
creditors  to  an  appraisement  of  bomestead 
need  not  be  served  rat  the  Judgment  debtor, 
and  In  determining  that  question  the  court 
said:  "Hie  act.  In  pieecrlUng  the  mode  of  pro- 
ceeding In  cases  like  this,  nowhere  requires 
chat  any  notice  of  tbe  exceptions  filed  by  the 
creditor  should  be  served  upon  the  Judgment 
debtor.  AU  that  la  required  Is  that  the  ex- 
ceptiODS  shall  be  filed  within  thirty  days 
after  the  filing  of  the  return  of  the  apprata- 
en."  As  the  service  of  the  exceptlima  hi  this 
case  OB  the  Judgmmt  debtor  was  wholly 
auneeessary,  because  the  statute  only  require 
ed  flUng  thereof  with  Oie  cleric,  manifestly 
socb  service  cannot  be  allowed  to  take  the 
^oe  of  the  filing  required  by  the  statute. 
The  Judgment  of  the  drcnlt  court  la  affirmed. 


OBNTRT  T.  LANNEAU  et  al. 
OBaprene  Conrt  of  South  Carolina.   March  26, 

pRAUDOLiirr  CoTVBTANau— SOBssqui^T  Crbdi- 

TOR — EVIDBNCB— SorrtOIBNCT.  * 

1.  It  cannot  be  condnsiTelr  presumed  that 
because  a  deed  wag  without  consideration,  and 
the  grantor  insolvent,  it  is  fraudulent  as  to  sub- 
sequent creditors  faSTin^  constmcttTe  notice 
thereof. 

2.  There  must  be  inroof  of  actual  frand  to  In- 
validate a  deed  as  to  sobaequeDt  creditors. 

3.  A  grantor  of  a  volnntary  deed  to  his  wife 
and  son  at  the  time  of  its  executinn  honestlj  be- 
lieved that  be  was  abundantl;  able  to  p&y  bin 
debts,  independent  of  the  propert;  conveyed, 
and  a  baaker,  acqaaioted  with  his  jproperty  and 
liabilities,  regarded  him  solvent.  He  was  then 
'J^og  a  prosperous  business,  but,  owing  to  a  dis- 
astrous panic  a  few  years  tbere.tfter,  bis  huai- 
Dcss  property  was  sold  for  atxint  oae-balt  its 
coal.  All  his  debts  existing  at  the  time  of  tbe 
tranafer  had  been  paU^  and,  prior  to  conlractiag 


a  Bobseouent  debt,  the  deed  was  duly  reeorded. 
Held  not  franduleat  as  to  subsequent  mdftors. 

Appeal  from  common  pleas  circuit  court  of 
Oreenvllle  county;  K  0.  Watts,  Judge. 

Action  by  Samuel  G.  Gentry  against  Charles 
H.  Laimeau  and  others.  From  a  Judgment 
for  defendants,  platntlff  appeals.  Affirmed. 

Shuman  ft  Dean,  for  appellant.  Cothran, 
Wells,  Ansel  A  Oo^ran.  for  respondents. 

JONES,  J.  In*  this  action  a  subsequent 
creditor  seeks  to  set  aside  a  voluntary  deed 
by  a  debtor  to  his  wife  and  sou,  which  was 
duly  recorded  prior  to  tbe  contraction  of  the 
debt.  Tbe  general  rule  on  this  subject  Is  thus 
stated  in  Jacksou  v.  Plyler,  38  S.  C.  498,  17 
S.  E.  255,  by  Chief  Justice  Mclver,  speaking 
for  the  court:  "While  It  Is  unquestionably 
true  that  tbe  mere  fact  that  a  deed  Is  without 
consideration— a  voluntary  deed— will  not  ren- 
der It  fraudulent  as  to  subsequent  creditors, 
especially  when  diey  have  notice,  yet  If,  In 
addition  to  Its  being  voluntary.  It  was  made 
with  a  view  to  future  Indebtedness,  or  at- 
tended with  some  circumstances  of  fraud  other 
than  what  arises  from  Its  being  voluntary, 
then  It  may  be  declared  null  and  void  for 
fraud,  even  at  the  Instance  of  subsequent  cred- 
itors. While,  tiierefore,  an  existing  creditor 
may  assail  a  voluntary  deed,  even  though  ex- 
ecuted without  any  evU  Intent  or  fraudulent 
purpose  whatever,  and  even  If  the  motive 
which  prompted  the  act  should  be  of  tbe  most 
praiseworthy  character,  yet  a  subsequ^t  cred- 
itor Is  not  permitted  to  do  so  witiiout  showing 
some  actual  moral  fraud."  Walker  v.  B(dl- 
mann,  SS  S.  0.  S20,  and  cases  therein  dted. 
In  other  words,  when  a  subsequent  credltw 
with  notice  attacks  the  voluntary  deed  of  bis 
debtor,  there  Is  no  Irrebuttable  presumption  of 
fraud  arising  from  the  fact  tliat  the  transfer 
Is  without  consideration  and  the  fact  of  Indebt- 
edness at  the  time,  but  all  the  drctunstances 
must  be  welded  by  the  court  or  Jury  trying 
the  Issue  for  the  purpose  of  ascertaining 
whether  fraud,  actual  and  positive,  as  dis- 
tinguished from  what  Is  called  "legal  fraud," 
really  existed  at  the  time.  The  master  whose 
Judgment  Is  reversed  by  the  chcult  conrt  rest- 
ed his  conclusion  that  the  deed  was  fraudu- 
lent In  fhia  case  on  this  as  one  of  his  conclu- 
sions of  law:  "A  voluntary  conveyance  Taj 
one  Insolvent  or  lai^ly  indebted  at  the  time 
wlU  be  deemed  fraudulent,  and  presumed  to 
be  made  with  Intent  to  hlndn*,  delay,  or  de- 
fraud (Tedltors,  and,  being  void  as  to  existing 
creditors.  Is  void  as  to  all  the  subsequent  as- 
well  as  prior."  It  Is  thus  manifest  that  the 
master  overlooked  the  dlatinctton  between  ex 
Istlng  and  snteeqnent  creditors,  and  gave  the 
fact  that  the  deed  was  without  consideration, 
and  the  grantor  inatdvent  or  largely  indebted, 
the  probative  force  suCh  focts  have  In  case 
existing  credlton  were  attacking  the  transfer. 
These  certainly  were  tacts  to  be  conaldoed 
In  ascertaining  the  existence  ot  actual  fraud, 
bat  such  facts  do  not  ralw  a  coadosivs  pro- 
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Bumptlon  of  law  that  the  transfer  I0  fraudu- 
lent as  to  subsequent  creditors.  It  Is  true 
that  tbe  erldence  sbows  that  tbe  defendant 
liSnneau  was  largely  Indebted  at  the  time  of 
the  transfer,  but  It  also  shows  that  he  hon- 
estly believed  he  has  abundant  means  to  pay 
his  debts,  estimating  his  property  outside  of 
the  premises  conveyed  to  be  worth  over  $30,- 

000  more  than  his  liabilities.  His  belief  that 
his  creditors  were  amply  provided  for  by  the 
remaining  property  was  not  unreasonable,  for 
a  banker  acquainted  with  ^his  property  and 
liabilities  regarded  him  solvent  outside  of  the 
property  conveyed.  At  the  time  of  the  trans- 
fer, September  23,  1891,  he  was  operaUng  a 
cotton  mill,  which  he  owned,  and  It  Is  not  dis- 
puted that  he  was  then  doing  a  prosperous 
business.  This  mill,  which  had  been  recently 
built,  was  comparatively  new,  and  cost  him 
$60,500.  Owing  to  the  disastrous  panic  of  1893, 
be  dosed  the  mill  In  July  ot  that  year.  The 
mill  was  sold  In  October,  189  4.  and,  such  prop- 
erty having  depreciated  In  value,  it  was  sold 
for  $25,000.  All  of  the  debts  existing  at  the 
time  of  the  transfer  have  been  settled,  and  no 
existing  creditor  Is  therefore  complaining  or 
Interested  In  this  controversy.  The  master 
did  not  find  as  a  fact  that  Lanneau  made  tbe 
conveyance  with  any  actual  intent  to  binder, 
delay,  or  defraud  his  existing  creditors,  nor 
did  he  find  as  a  fact  that  he  Intended  to  hinder, 
delay,  and  defraud  his  subsequeht  creditors 
by  contracting  future  debts,  and  avoiding 
their  payment  by  means  of  the  deed  to  his 
wife  and  son;  and  there  was  no  exception 
taken  to  the  failure  of  tbe  master  to  so  find. 
Without,  therefore,  going  Into  any  extended 
examination  of  the  circumstances,  we  may 
assume  that  the  plaintiff  has  failed  to  estab- 
llsh  the  existence  of  actual  fraud.  This  being 
BO,  he  has  no  standing  In  court,  and  it  Is 
wholly  unnecessary  to  consider  In  detail  the 
numerous  grounds  of  appeal.  We  may  say, 
however,  that  we  concur  with  the  circuit  court 
that  tbe  circumstances  do  not  warrant  an  In- 
ference that  the  deed  in  question  waa  executed 
with  Intent  to  defraud.  The  Judgment  of  the 
drcnit  court  is  affirmed. 

NOHBDEN  v.  NORTHEASTBBN  R.  CO. 
(Bupreme  Court  of  South  Carolina.   March  25, 
1899.) 

DllTH  BT  WrOSQFOI,  Act— PLRiDINO— Brsbfici- 
AKIBS  —  BXEMPLiHT    DaUIOBB  —  8T4TUTSB  — 

Amsndmbnt— Rktroactivb  Effect. 

1.  An  amendment  of  a  statute  declaritifr  the 
parties  who  can  recover  damages  for  causing 
a  death,  does  not  apply  to  a  cause  of  action  aris- 
ing before  the  amendment  was  adopted. 

2.  In  an  action  brought  for  the  benefit  of  the 
father  of  deceased  alone,  under  1  Rev.  St.  1803, 

1  2316,  providing  that  an  action  for  damages 
for  death  by  wrongful  act  shall  t>e  for  the  ben- 
^t  of  deceased's  wife,  husband,  parent,  and 
rbUdren,  tiie  complaint  must  allege  that  the 
father  Is  the  only  person  for  whose  benefit  the 
action  could  be  brouKht. 

8.  In  an  action  for  damages  for  death  by 
wrongful  act;  broa^t  for  the  benefit  ot  de- 


ceased's father  alone,  an  allegation  that  de- 
ceased 'Teft  snrviving  him  Us  father,  •  •  • 
who  has  been  Injured."  etc.,  is  not  snffldent  to 
show  that  such  father  is  the  only  person  for 
whose  benefit  the  action  could  be  broueht. 

4.  Where  a  city  ordinance  is  pleaded  merely 
for  the  purpose  of  showing  defendant's  negli- 
gence, the  title,  date,  substance,  and  anthont7 
for  passage  and  publication  of  such  ordinance 
need  not  be  alleged. 

B.  Where  a  complaint  in  an  action  by  an  ad- 
ministrator shows  that  plaintiff  was  appointed 
as  administrator  only  six  days  before  the  ac- 
tion was  brought,  and  it  is  not  shown  that  be 
has  since  l>eeD  discharged.  It  need  not  l>e  al- 
leged that  he  is  still  qualified  to  set  as  admin- 
istrator. 

6.  Exemplary  damages  cannot  l>e  recovered  In 
an  action  for  death  by  wrongful  act. 

Appeal  from  conunon  pleas  drcnIt  court  of 
Charleston  county;  W.  C.  Benet  Judge. 

Action  by  WiUlam  G.  NcOirden,  as  adminis- 
trator, against  the  Northeastern  Railroad 
Company.  Judgment  for  plalntlft,  and  de- 
fendant appeals.  Reversed. 

FItzslmons  &  Moffett,  for  appellant  Mur- 
phy ft  Legare,  for  respondent. 

McIVER,  C.  J.  This  action  was  commenced 
on  the  27th  of  January,  189S,  to  recover 
damages  sustained  by  reason  of  the  death  of 
plaintiff's  Intestate,  caused,  as  alleged,  by  the 
negligence  of  the  defendant  company  on  tbe 
8th  day  of  September,  1807.  Tbe  action  is 
therefore  brought  under  the  provisions  of  the 
statute  commonly  called  "Lord  QompbeirB 
Act,"  now  incorporated  in  the  Revised  Stat- 
utes of  1893  (volume  1)  as  sections  2315-231S. 
The  provisions  of  section  2316,  as  amended  by 
tbe  act  of  1893  (21  St.  at  Large,  p.  523)  are 
as  follows:  "Every  such  action  shall  be  for 
the  benefit  of  tbe  wife,  husband,  parent  and 
children  of  the  person  whose  death  shall  have 
been  so  caused;  and  if  there  be  none  such, 
then  for  the  benefit  of  the  heirs  at  law  or  dis- 
tributees of  the  person  whose  death  shall  have 
been  so  caused  as  may  be  dependent  on  him 
for  a  support:  «  *  *  and  the  amount  ao 
recovered  shall  be  divided  among  the  before 
mentioned  parties  In  such  shares  as  they  would 
have  been  entitled  to  if  the  deceased  bad  died 
Intestate,  and  the  amount  recovered  bad  been 
personal  assets  of  his  or  her  estate."  In  Lilly 
V.  Railroad  Co..  32  S.  C.  142,  10  S.  E.  932, 
it  was  held  that,  unless  It  Is  alleged  In  the 
complaint  that  the  parties  for  whose  benefit 
th^  action  is  brought  bear  the  relationship  to 
the  intestate  above  mentioned,  the  complaint 
states  no  cause  of  action,  and  is  demurrable. 
In  Reed  v.  Railroad  Co..  37  S.  C.  42,  16  S.  K. 
280,  it  was  alleged  that  tbe  intestate  died, 
leaving  surviving  him  his  father  (who  baa 
since  died),  his  mother,  his  wife,  and  four 
minor  children,  naming  them  (one  of  whom 
has  since  died),  and  that  the  action  was 
brought  for  the  benefit  of  the  wife  and  the 
three  surviving  children  and  the  mother  of 
said  intestate.  The  court  held  that,  althoi^h 
the  mother  was  Improperly  included  among 
the  beneficiaries,  that  error  could  be  corrected 
by  striking  out  her  nam^  and  overruled  fiw 
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demurrer  to  tax  u  based  upon  that  error. 
That  case  shows  that  In  ascertaining  who  are 
the  beneficiaries  In  a  given  case  the  language 
In  the  latter  part  oC  section  2316,  1  Rer.  St.. 
declaring  that  the  amount  recorered  "shall  be 
divided  among  the  before  mentioned  parties 
In  snch  shares  as  they  would  have  been  enti- 
tled to  if  the  deceased  had  died  Intestate,  and 
the  amount  recovered  had  been  personal  assets 
of  bis  or  her  estate,"  must  not  be  overlooked; 
In  other  words,  that  only  those  of  the  classes 
mentioned  In  the  first  part  of  the  section — 
'*wife,  husband,  and  children"— can  share  in 
the  distribatlon  of  the  amount  recovered,  who 
would  have  been  entitled,  under  the  statute  of 
distributions,  to  share  In  the  personal  estate  of 
the  Intestate.  Hence  where,  in  the  Reed  Case, 
the  Intestate  died,  leaving  a  widow  and  chil- 
dren, neither  bis  father  nor  his  mother  could 
be  Included  among  those  for  whose  benefit  the 
action  was  authorized  to  be  brought.  It  is 
scarcely  necessary  to  say  that,  though  this 
section  has  been  further  amended  by  an  act 
approved  Feb.  11. 1898  (22  St.  at  Large,  p.  788), 
such  amendment  cannot  be  applied  to  this 
case,  as  it  was  not  adopted  until  after  the 
cause  of  action  arose,  and  after  this  action 
was  commenced. 

The  first  question  presented  by  this  appeal 
which  we  proiwse  to  consider  is  whether  It 
was  error  to  refuse  the  motion  to  make  the 
complaint  more  definite  and  certain  by  stating 
whether  the  Intestate  "left  a  wife  surviving 
him,  or  whether  the  alleged  parent,  William 
C.  Nohrden,  for  whose  benefit  alone  this  ac- 
tion Is  brought,  Is  the  only  party  beneficial- 
ly entitled  under  section  2316  [volume  1]  of 
the  Revised  Statutes  of  1893  of  South  Caro- 
lina." Under  the  law  as  above  stated,  it 
seems  to  us  clear  that  the  plaintiff  should 
have  been  required  to  amend  his  complaint 
by  incorporating  therein  such  a  statement  of 
facts  as  would  show  that  he  was  the  only  per- 
son for  whose  benefit  the  action  could  be 
brought.  The  only  allegation  in  the  complaint 
upon  this  subject,  repented  in  totldom'  verbis 
In  the  statement  of  the  several  causes  of 
action  set  forth  in  the  complaint,  is  as  follows: 
"That  the  said  Harrold  William  Nohrden  left 
surviving  him  bis  father.  William  O.  Nohr- 
den, who  has  been  Injured  by  his  death  to  his 
damage  five  thousand  dollars,  for  whom  and 
for  whose  benefit  this  action  Is  brought." 
This  allegation  Is  far  from  showing  definitely 
and  certainly  that  the  plalntlflT  is  a  person  for 
whose  benefit  such  an  action  as  this  may  be 
brought,  and  most  unquestionably  it  does  not 
show  that  he  Is  the  only  person  for  whose 
benefit  the  action  may  be  brought;  for  while 
It  Is,  no  doubt,  true  that  the  plaintiff  did  sur- 
vive his  son,  yet,  if  the  Intestate  died,  leaving 
also  a  wife  and  child  or  children  him  surviv- 
ing, then  the  complaint  fails  to  show,  defi-  ; 
nitely  and  certainly,  that  the  person  for  whose 
benefit  the  action  Is  alleged  to  have  been 
brought  is  the  person  entitled  to  such  beneflt. 
It  may  be,  and  probably  is,  the  fact  that  the 
plaintiff  ii  the  only  person  entitled  to  the 


beneflt  of  the  action,  yet,  as  the  complaint 
does  not  state  that  fact,— certainly  not  defi- 
nitely and  clearly,— there  was  error  in  refus- 
ing the  motion  to  require  the  plaintiff  to 
make  his  complaint  more  definite  and  certain 
In  this  respect  But  we  do  not  deem  It  neces- 
sary to  say  anything  more  on  Oils  point,  as 
it  is  of  but  little  importance.  Inasmuch  as  the 
plaintiff  can  very  easily  amend  his  complaint 
in  this  respect  before  the  new  trial,  which  will 
be  ordered  on  another  grotmd,  can  be  had; 
and  he  is  hereby  given  leave  to  do  so. 

The  second  ground  upon  which  this  motion 
1b  based,  or,  rather,  the  second  defect  in  the 
statements  of  the  complaint  relied  on  to  sup- 
port the  motion,— the  failure  to  state,  in  par- 
agraph 2  of  the  third  cause  of  action,  certain 
facts,— cannot  be  sustained.  The  defect  re- 
lied on  Is  the  failure  to  state  "the  title,  date, 
and  authority  for  passage  and  publication  of 
the  alleged  Revised  Ordinances  of  the  city  of 
Charleston,  and  the  substance  of  the  alleged 
section  605  thereof;  and  the  same  with  re- 
gard to  the  alleged  amendment  thereto,  refer- 
red to"  in  said  paragraph.  This  Is  not  an 
action  to  enforce  the  performance  of  any  duty 
Imposed  by  an  ordinance  of  the  dty  of 
Charleston,  or  to  enforce  the  payment  of  any 
tax  or  penalty  Imposed  by  such  ordinance, 
but  the  cause  of  action  here  Is  the  negligence 
of  the  defendaut  company  resulting  In  the 
death  of  the  intestate;  and  the  ordinances  of 
the  city  are  only  referred  to  as  showing  such 
negligence.  The  case  of  City  Council  of 
Charleston  v.  Ashley  Phosphate  Co.,  34  S.  C. 
Ml,  13  S.  E.  845,  relied  on  by  counsel  foe 
appellant,  does  not,  therefore,  apply  to  this 
case. 

The  third  feature  in  which  the  complaint 
is  claimed  to  be  defective  is  In  falling  to 
allege  that  the  plaintiff  Is  now  the  duly-qnall- 
fied  administrator  of  the  intestate.  A  suffi- 
cient aiuwer  to  this  point  will  be  found  In 
the  allegation  in  the  complaint  as  follows: 
"That  letters  of  administration  have  been 
granted  by  the  probate  court  of  Charleston 
county  unto  the  plaintiff,  William  G.  Nohrden, 
on  the  21st  day  of  January,  A.  D.  1898,  who 
thereupon  duly  qualified  as  such  administra- 
tor, and  entered  upon  the  discbarge  of  the 
duties  of  his  said  office."  If  the  plaintiff  was 
appointed  and  qualified  as  administrator  only 
six  days  before  the  action  was  commenced, 
and  less  than  a  month  before  the  motion  was 
heard,  it  seems  idle  to  say  that  there  would 
be  any  doubt  that  be  was  still  the  adminis- 
trator when  the  action  was  commenced  and 
when  the  motion  was  heard,  for,  as  matter 
of  law,  he  could  not  complete  his  duties  as 
administrator,  so  as  to  become  enUtied  to  his 
dlscliarge  within  that  time,  and  there  is 
not  the  slightest  Intimation,  even  In  the  argu- 
;  ment,  that  his  letters  of  administration  have 
ever  been  revoked. 

Our  next  Inquiry  is  whether  there  was  er- 
ror In  overruling  the  demurrer  to  the  third 
cause  of  action  set  out  In  the  complaint,  based 
upon  the  omission  to  set  ont  the  title  or  sub- 
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stance  of  the  ordlnaDce  of  the  city  council 
of  Charleston  referred  to  In  paragraph  2 
of  the  third  cause  of  action;  and  alao  upon 
the  ground  that  there  is  no  allegation  that 
said  ordinance  authorized  an  action  of  a  cItU 
nature  for  Its  violation,  or  that  said  ordinance 
contained  no  provision  for  Its  enforcement, 
or  remedy  for  Its  violation.  This  has  been 
disposed  of  by  what  we  hare  already  said 
in  considering  the  motion  to  make  the  com* 
plaint  more  definite  and  certain.  There  was 
no  error  In  oTemillng  the  demurrer. 

The  only  remaining  question  which  we  pro- 
pose to  consider  is  that  presented  by  the 
sixth  and  seventh  exceptions,  in  which  error 
is  Imputed  to  the  circuit  Judge  In  refusing  to 
cbarse,  as  requested,  that  "no  nemplary, 
prlmltlT^  or  vindictive  damages  can  be  re- 
covered In  this  case,"  and  in  charging,  on 
the  contrary,  that  such  damages  could  be  re- 
covered in  this  action  if  the  Injury  com- 
plained of  was  done  "wantonly,  willfully,  or 
through  gross  negligence."  This  question  has 
been  conclusively  determined  in  the  very  re- 
cent case  of  Garrick  v.  Railroad  Co.  (S.  C.)  31 
S.  B.  334,  where  this  court,  after  able  and 
elaborate  argument,  and  upon  full  and  care- 
ful consideration,  determined  that  In  an  ac- 
tion like  this  exemplary  damages  cannot  be 
recovered;  and  we  have  not  seen  or  heard 
anything,  since  that  decision  was  made,  suf- 
ficient to  warrant  a  reconsideration  of  the 
question.  These  exceptions  must,  therefore, 
be  sustained^  As  to  the  other  questions  pre- 
sented by  the  exceptions,  we  do  not  deem  It 
necessary  or  profitable  to  consider  them,  as- 
they  may  not  arise  on  the  new  trial  which 
must  be  ordered.  The  judgment  of  this  coiurt 
Is  that  the  judgment  of  tbe  circuit  court  be 
reversed,  and  the  case  be  remanded  to  that 
court  for  a  new  trial,  with  leave  to  the  plain- 
tiff to  amend  his  complaint  as  hereinabove 
taidlcated. 


SALLBY  v.  MANCHESTER  A  A.  B.  CO. 
ZBIGLEB  V.  SAME. 
(Snpione  Court  of  South  Carolina.  March  23» 

1890.) 

Aniuals— Profertt  IX  DoQ9. 
The  owner  of  a  dog  has  such  a  property 
therein  as  to  entitle  him  to  recover  for  a  wrong- 
ful injury  thereU). 

Appeals  from  common  pleas  drcuit  court  of 
Orangeburg  county;  B.  0.  Watts,  Judge. 

Actions  by  David  J.  Salley  and  John  A. 
SSeigler  against  the  Manchester  &  Augusta 
Railroad  Company.  Prom  orders  sustaining 
demurrers  to  the  complaints,  both  plaintiffs 
appeal.  Reversed. 

H.  H.  Branson  and  L  W.  Bowman,  for  ap- 
pellants. Moss  &  Lide,  for  respondent 

JONES,  J.  These  actions  were  to  recover 
damages  for  the  negligent  running  over  and 
killing  of  plaintiffs'  dogs  by  the  cars  of  the 
defendant  company.  The  appeals  are  from 


an  order  sustaining  a  demurrer  In  each  case 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  that 
there  Is  not  such  property  in  dogs  tliat  a  rail- 
road company  is  liable  for  killing  upon  its 
track.  The  only  question  presented  Is  wheth- 
er this  ruling  was  error. 

There  is  no  doubt  that  by  the  common  law 
one  may  have  such  property  in  a  dog  as  tlie 
law  will  protect  by  a  civil  action.  Black- 
stone  said:  "As  to  these  animals  which  do 
not  serve  for  food,  and  which,  therefore,  the 
law  holds  to  have  no  intrinsic  value,  as  dogs 
of  all  sorts,  and  other  creatures  kept  Cor 
whim  and  pleasure,  though  a  man  may  have 
a  base  property  therein,  and  maintain  a  civil 
action  for  the  loss  of  them,  yet  they  are  not 
of  such  estimation  as  that  the  crime  of  steal- 
ing them  amounts  to  larceny."  4  BL  Comm. 
235.  Kent  says:  "Animals  fene  natune.  bo 
long  as  they  are  reclaimed  by  the  art  or 
power  of  man,  are  also  the  subject  of  a  quali- 
fied property;  but  when  they  are  abandoned, 
or  escape,  and  return  to  their  natural  liberty 
and  ferocity,  without  tbe  animus  revertendl, 
the  property  in  them  ceases.  While  this 
qualified  property  continues,  it  is  as  mudi 
under  protection  of  law  as  any  other  prop- 
erty, and  every  invasion  of  it  is  redressed  hi 
the  same  manner."  In  the  case  of  SenteU  v. 
Railroad  Co.,  17  Sup.  Ct.  694.  the  supreme 
court  of  the  United  States  said:  "By  the 
common  law,  as  well  as  by  the  law  of  most. 
If  not  all,  of  the  states,  dogs  are  so  far  recog- 
nized as  property  that  an  action  will  lie  for 
their  conversion  or  Injury,"— citing  cases. 
Whether  dogs  in  this  state  may  be  the  sub- 
ject of  such  complete  property  as  will  make 
tbe  stealing  of  them  larceny,  or  wheth^  dogs 
are  within  the  words  "or  other  personal  prop- 
erty, the  goods  and  chattels  of  another,"  in 
the  statute  punishing  malicious  mischief  to 
certain  animals,  has  not  yet  been  expressly 
decided.  As  to  larceny  of  a  dog,  see  State  v. 
Wheeler,  15  Rich.  Law,  362;  and  as  to  mali- 
cious mischief,  see  State  v.  Trapp,  14  Rich. 
Law,  203.  It  Is  unnecessary  to  a  discnssioD 
of  this  case  that  we  should  now  express  ao 
opinion  on  these  matters,  since  a  qualified 
property  In  dogs  will  support  a  civil  actioo 
under  the  common  law,  and  this  principle  Is 
recognised  as  undisputed  in  both  cases  cited. 
The  circuit's  ruling  was  based  on  the  case  ot 
Wilson  V.  Railroad  Co.,  10  Rich.  Law.  53, 
but  that  case  merely  decides  that  the  rule  Id 
Danners'  Case,  4  Rich.  Law,  329,  that  a 
prima  facie  case  of  negligence  is  made 
against  a  railroad  company  where  It  Is  shown 
that  catQe  pasturing  on  nnlndoaed  land  are 
killed  by  the  train  of  the  company  does  not 
apply  where  the  animal  killed  Is  a  dog.  That 
case.  It  Is  clear,  does  not  touch  the  question 
whether  there  is  such  property  in  dogs  u 
will  support  a  civil  action  for  their  injury  or 
loss,  but  relates  merely  to  the  burden  of 
proof  on  the  question  of  negligence;  In  this 
case  the  complaint  alleged  negligence,  whidi 
the  demurrer  admits;  hence  the  rule  of  evl- 
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deoce  In  establlsbliig  negligence  In  killing 
plaintiffs*  dogs  is  not  involved  In  this  ques- 
tion. In  this  connection  it  may  be  also  noted 
that  the  demurrer  admits  the  allegation  of 
plaintiff's  ownership  and  possession  of  the 
fox  and  deer  hound  of  the  value  of  $70  at  the 
time  of  the  negligent  Idlliug  thereof  by  de- 
fendant. So,  under  the  pleadings,  defend- 
ant's negligence  has  deprived  plaintiff,  with- 
out his  fault,  of  a  thing  of  value.  Is  It  possi- 
ble that.  In  such  case,  there  is  no  redress? 
Section  1702,  Oeu.  St,  recognizes  ownership 
in  dogs  by  providing  that  the  owner  or  cus- 
todian shall  pay  for  sheep  killed  by  bis  dogs, 
and  in  sectioQ  1701  any  person  Is  permitted 
to  kill  any  dog  In  the  act  of  worrying  or  de- 
Btrofli^  sheep,  and  for  such  killing  there  is 
no  redress,  civil  or  criminal;  but  the  impli- 
cation Is  that  there  may  be  an  unlawful  kill- 
ing of  a  dog,  otherwise  such  legislation  is 
absolutely  useless.  But  the  most  potent  fact, 
In  reference  to  the  question  whether  in  this 
state  there  Is  any  statutory  recognition  of 
property  In  dogs.  Is  the  fact  that  they  are 
taxed  by  the  state  for  revenae.  Under  the 
tax  act  dogs  must  be  assessed  as  personal 
property,  according  to  their  number  and  val- 
ue. There  is  a  practice  of  assessing  each 
dog  at  $5  as  their  value.  Here,  then.  Is  leg- 
islative recognition  of  dogs  as  personal  prop- 
erty capable  of  valuation.  What  the  law 
taxes  as  personal  property  It  wUl  protect  as 
Buch,  Without  pursuing  the  subject  further, 
we  cite  the  following  cases  In  support  of  the 
conclusion  of  this  court  that  there  is  such  a 
species  of  property  in  dogs  as  will  support  a 
civil  action  for  their  Injury  or  loss.  The 
cases  are  so  numerous  and  uniform  In  this 
direction  that  It  Is  rare  to  find  a  discordant 
note.  While  In  Georgia  It  was  decided  that 
an  actloit  would  not  lie  against  a  railroad  for 
the  mere  negligent  and  unintentional  killing 
of  a  dog  (Jemison  v.  Railroad  Co.,  75  Oa. 
444),  yet  in  Graham  v.  Smith.  28  S.  E.  225,  it 
was  held  that  the  owner  of  a  dog  has  such 
property  in  It  as  will  enable  him  to  maintain 
an  action  for  trover  for  its  recovery;  and  in 
Wilcox  V.  State,  28  S.  E.  981,  it  was  held  that 
a  dog  is  a  domestic  animal,  under  a  clause 
of  the  Georgia  constitution  like  that  In  sec- 
tion %  art  10,  of  our  constitution,  authoriz- 
ing a  tax  npon  such  domestic  animals  as, 
from  their  nature  and  habits,  are  destructive 
to  other  property.  In  Alabama,  where  It  is 
held  that  a  dog  is  not  such  personal  property 
as  to  make  It  the  subject  of  larceny  (Ward 
T.  State.  48  Ala.  161),  it  Is  nevertheless  a  spe- 
cies of  property,  for  Injury  to  which  a  civil 
action  would  lie  (Parker  v.  Mise,  27  Ala.  480). 
See,  further,  Jenkins  v.  Ballantyne  (Utah)  30 
Pac.  760;  Nehr  v.  State  (Neb.)  53  N.  W.  589; 
Raflway  Oo.  v.  Stanfleld,  63  Ark.  643,  40  S.  W. 
126,  and  37  Lawy.  Rep.  Ann.  669.  and  note; 
Railway  Co.  v.  Hanks  (T«.  Sup.)  14  S.  W. 
691;  Helligmann  v.  Rose  (Tex.  Sup.)  16  S.  W. 
931;  Mayor,  etc,  v.  Meigs,  1  McArthur,  53; 
Mayer  v.  People,  80  N.  Y.  365.  quoted  tn  note 
to  State  T.  Brown,  40  Am.  Rep.  81;  Brent  t. 


Elmball,  60  ni.  211;  Harrington  v.  Miles,  11 
Kan.  480;  State  v.  McDuffle,  34  N.  H.  523; 
Wheatley  v.  Harris.  4  Sneed,  468;  Heisrodt 
V.  Hackett,  34  Mich.  283;  Ten  Hopen  v. 
Walker,  96  Mich.  236,  55  N.  W.  657;  State 
V.  Lymus,  20  Am.  Rep.  772  (which,  while 
holding  that  a  dog  Is  not  the  subject  of  lar- 
ceny, recognizes  such  right  of  property  there- 
in as  is  protected  by  clvU  remedies).  To  this 
list  may  also  be  added  Indiana,  Pennsylva- 
nia, and  Massachusetts.  Kinsman  v.  State, 
77  lud.  132;  Lentz  v.  Stroh,  6  Serg.  &  R. 
84;  Findlay  v.  Bear,  8  Serg.  &  R.  571;  Cum- 
mlngs  V.  Perham,  1  Mete.  (Mass.)  555.  The 
Judgment  of  the  circuit  court  is  reversed,  and 
the  case  remanded  for  further  proceedings. 


McCLELLAN  v.  TAYLOR. 

(Supreme  Court  at  South  Carolina.  Mardi  21, 
ISOO.) 

TifiUNOTiOK  FOR  TKBSPASS—XiiosnSB— What  Cok- 

BTITCTBS. 

1.  A  trespass  which  is  being  coDtinnously  re- 
peated, and  which  defendant  threatens  to  con- 
tinue Indefinitely,  will  be  restniined  by  Injunc- 
tion. 

2.  A  Krant  of  the  use  of  a  boat  landinz  and 
wharf  Bite  for  receiving  and  repairing  Doata 
and  loading  and  unloading  freishC  and  a  right 
of  way  to  the  landhif  over  adjacent  lands.  In 
consideration  of  a  stipulated  annual  rental  to 
be  enjoyed  by  tbe  in'sntee  and  his  sons  as  long 
as  the  title  to  certain  real  property  remains  in 
the  name  of  his  wife. —grantors  stipulating  that 
they  will  not  prevent  the  use  of  the  landing 
for  carrying  freifht  to  or  from  the  boats  of  the 
grantee,  nnless  they  in  like  manner  prevent  all 
other  persona  from  using  such  landing  for  that 
purpose,— is  a  license,  revocable  at  will,  and 
not  an  easement. 

Pope,  3.,  dissenting. 

Appeal  from  commou  pleas  circuit  court  of 
Charleston  county;  Ernest  Gary,  Judge. 

Action  by  Lawrrace  P.  McClellao  against 
George  T.  Taylor  for  Injunction.  There  was  a 
decree  for  defendant,  and  plaintifC  ai4;>ea]s. 
Reversed. 

Defendant  claimed  an  eaa^ent  In  the  prem- 
ises <m  which  the  trespass  herein  attempted  to 
be  enjoined  waa  committed,  by  virtue  of  the 
following  agreement: 

"Articles  of  agreement  for  compromise  of 
landing  question  at  McddlanvUle  between 
George  T.  Taylor  and  the  heirs  of  Ardiibald 
J.  Mcaellan: 

"First.  It  Is  agreed  that  George  T.  Taylor 
shall  have  the  privilege  to  use  the  said  land- 
ing, together  with  100  feet  of  the  shore  line, 
including  the  wharf  site,  for  the  purpose  of 
beaching  his  boats  for  the  object  of  r^>air. 
whenever  required,  provided  that  in  said  user 
the  wharf  or  wharf  site  shall  not  be  obstruct- 
ed, and  also  for  the  purpose  of  securing  and 
delivering  freight;  and,  further,  that  said 
Taylor  shall  have  a  right  ot  way  to  and  from 
said  landing  either  in  front  or  In  rear  of  the 
lots  now  owned  by  A.  H.  Du  Pree,  said  rights 
not  to  be  exclusive,  for  which  said  privileges 
the  said  Taylor  shall  pay  an  annual  rent  of 
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fS.OO.  Second.  Also  agreed  that  said  priv- 
ileges shall  be  enjoyed  by  said  Taylor  ajid  his 
soDB,  WUUam  and  DaDlel,  so  long  aa  the  title 
of  the  lot  now  standing  In  the  name  of  the 
wife  of  the  said  George  Taylor  shall  remain 
In  ber  during  his  life,  or  as  long  aa  he  and  his 
sons  shall  own  or  occupy  the  said  lot.  Third. 
It  Is  iHovlded  that  If  J.  Palmer  McClellan,  or, 
in  case  of  his  death,  the  next  living  represen- 
tative of  the  estate  of  A.  J.  McClellan,  shall 
prevent  any  person  or  persons  using  said  right 
of  said  way  to  said  landing  for  the  purpose  of 
carryli^  or  receiving  freight  to  or  from  the 
boats  of  said  Taylor,  then  it  Is  agreed  that  the 
said  J.  P.  McClellan,  or  the  representative  of 
the  estate  of  A.  J.  McClellan  for  the  time  be- 
ing, shall  in  like  mann«:  stop  and  prevent  all 
ether  persons  from  using  a  right  of  way  to 
said  landing  for  the  purpose  of  taking  or  re- 
ceiving freight  frmn  any  other  boat  or  boats, 
subject,  however,  to  the  power  of  said  Taylor 
and  McClellan  Jointly  to  permit  any  person  or 
persons  to  use  said  right  of  way  for  above 
purposes:  provided,  however,  that  said  third 
paragraph  of  this  agreement  shall  not  apply 
to  the  said  Taylor  individually,  and  his  boat 
hands,  his  sons  and  wife,  nor  to  said  J.  Palmer 
McClellan  and  family,  A.  11.  Du  Pree  and 
family,  Ij.  P.  Mcddlan  and  family,  and  W. 
B.  McCSellan  and  family. 

"All  differences  as  to  matters  of  wharfage, 
1n  case  McClellan  puts  wharf  and  keeps  it  up, 
to  be  settled  by  B.  H.  Rutledge  and  Julian 
MItcheU." 

The  report  of  G.  H.  Sass.  master,  is  as  fol- 
lows: 

"A  large  mass  of  testimony  has  been  tak- 
en, both  oral  and  documentary,  and  the  same 
Is  filed  with  this  report.  I  have  carefully  con- 
sidered the  same,  and  find  the  facta  to  be  as 
follows: 

"Findings  of  Fact 

"That  the  plaintiff  Is  now  the  owner  of  lots 
'3  and  5,  containing  the  Limekiln  landing  and 
seashore,  and  part  of  the  way  claimed;  lot 
3  having  been  sold  to  him  by  the  heirs  of  A. 
J.  McClellan,  and  lot  S  having  been  sold  to 
him  by  Laura  V,  McClellan,  the  wife  of 
Palmer  McClellan,  to  whom  It  had  been  con- 
veyed by  the  heirs  of  McClellan  after  the  date 
of  the  agreement.  That  the  annual  sum  due 
by  Taylor  under  the  agreement  has  not  been 
paid,  not  more  than  $6  having  been  paid  by 
him  altogether  since  the  date  of  the  agree- 
ment. That  on  the  10th  of  May,  1894,  the 
plaintiff  demanded  payment  from  Taylor  of 
$36  rent  of  landing  from  October,  1881,  to 
October,  1883;  and  same  not  being  paid  on 
July  IS,  1894,  he  notified  the  defendant.  In 
writing,  that  privilege  allowed  him  under  the 
-agreement  was  revoked,  and  that  he  was 
thereby  forbidden  to  enter  upon  the  said  lands 
for  any  purpose  whatever;  and  subsequently, 
on  the  23d  July,  1894,  he  renewed  said  notice, 
and  further  notified  him  of  his  Intention  to  ap- 
ply to  the  courts  in  the  matter.  That  Taylor 
4i8Tegarded  the  said  notice,  and  continued  to 


enter  upon  the  land,  and  tliat,  when  the  way 
was  obstructed  by  the  plaintiff,  Taylor  forci- 
bly removed  the  obstructions.  I  find  further, 
as  matter  of  fact,  that  the  testlmtmy  does  not 
support  the  claim  as  to  the  public  character 
of  the  Limekiln  landing  and  the  way  leading 
thereto,  but  that,  on  the  contrary,  the  weight 
of  the  evidence  sustains  the  plaintiffs  posi- 
tion that  the  landing  and  the  way  are  the 
private  prc^erty  of  the  plaintiff.  That  no 
sufficient  evidence  of  any  such  user  by  the 
public  as  would  give  a  right  by  prescriptl<m 
has  been  produced;  nor  Is  there  satlsfactwy 
evidence  of  any  intention  on  the  part  of  Mc- 
Clellan or  his  heirs  to  make  a  dedication  to 
public  use  of  said  way  and  landing  by  writing 
or  by  declaration,  or  by  acts  Indicating  such 
Intention,  but  that,  on  the  contrary,  the  weight 
of  the  evidence  is  In  favor  of  the  view  that 
such  use  was  altogether  permissive.  And  I 
further  find  that  no  adverse  continuous  use 
for  twenty  years  has  been  proved. 
"As  matters  of  law,  I  find: 

"Findings  of  Law. 

"(1)  That  the  agreement  creates  no  ease- 
ment in  Taylor,  because  an  easement  or  In- 
eoriioreal  hereditament  can  only  be  created 
and  conveyed  by  a  grant  or  conveyance  under 
seal,  or  by  long  user,  from  which  such  con- 
veyance ts  presumed  to  have  been  made  (Ca- 
gle  V.  Parker  [N.  C]  2  S.  E.  76).  and  cannot 
be  conferred  by  parol,  and  that  this  agreemmt 
is  not  under  seal,  and,  as  to  several  of  the 
signatures.  Is  even  unwltuessod. 

"(2)  That  the  agreement  is  not  a  lease,  be- 
cause 'an  Instrument  that  merely  gives  to 
another  the  right  to  use  premises  for  a  specific 
purpose,  the  owner  of  the  premises  retaining 
the  possession  and  control  of  the  premises, 
confers  no  Interest  In  the  Lind.  and  Is  not  a 
lease,  but  a  mere  license.'  Wood,  Landl.  4 
Ten.  S  227,  and  cases  quoted  in  note.  The 
agreement  does  not  use  words  of  demise,  and 
It  specially  provides  that  the  privileges  grant- 
ed shall  not  be  exclusive  In  Taylor,  and  that 
the  heirs  of  McClellan  reserved  the  right  to 
confer  similar  privileges  upon  others,  provid- 
ed they  did  not  Interfere  with  those  granted 
to  Taylor.  No  Interest  in  the  land  Is  con- 
ferred by  the  agreement  The  distinction  he 
tween  a  lease  and  a  license  Is  thus  stated  hi 
McAdam,  Landl.  &  Ten.  p.  61:  "Where  the 
Intention  of  the  parties,  as  expressed  In  tbe 
Instrument,  Is  that  the  one  shall  devest  him- 
self of  the  exclusive  possession  of  the  subject- 
matter,  and  the  other  come  into  It  for  a  de- 
terminate period,  that  is  a  lease.  Reg.  v.  Mor- 
rlsh,  32  L.  J.  M.  Cas.  245.  But  if  the  inten- 
tion of  the  parties  Is  that  the  Uistrument 
should  operate  as  a  mere  license,  and  that 
exclusive  possession  should  not  be  given,  then 
It  Is  not  a  lease,  although  it  may  contain  the 
nsnal  words  of  demise.  Taylor  v,  Caldwell 
3  Best  &  S.  826.  etc.  Kor  does  the  fact  thai 
a  definite  period  is  stated  In  the  agreement, 
during  which  the  license  is  to  continue,  vix. 
*B0  long  as  the  title  to  tbe  lot  now  standint 
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In  the  name  qt  the  wife  of  the  said  Oeorgp 
Taylor  shall  remain  In  her,  during  bis  life, 
or  as  long  as  he  and  his  sona  shall  own  and 
occupy  the  said  lot,*  avail,  of  Itself,  to  con- 
vert the  agreement  Into  a  lease.  There  must 
be  atao  a  parting  with  the  possession  by  the 
grantors,  to  wotIe  such  a  result.  In  Bain- 
bridge's  lAW  of  Mtaies  and  Minerals  It  Is  said 
(page  301):  'It  has  certainly  been  determined 
that  the  Intention  of  the  parties  may  constitute 
an  actual  demise,  whether  the  words  be  In  the 
form  of  a  license  or  a  ooTenant  or  an  agree* 
ment.  But  It  must  sufficiently  appear  from 
tbe  omstructlon  of  the  granting  part  that  It 
is  deariy  the  Intention  of  Uie  parties  that  the 
one  should  devest  hhnself  of  the  possession, 
and  that  the  other  should  came  into  It,  for  a 
determined  time.'  I  hold,  therefore,  as  matter 
of  law  that  the  agreement  Is  not  a  lease,  and, 
further,  that  the  agreement  Is  a  llc«iBe.  uid 
is  revocable.  In  WalUs  v.  Harrison,  4  Hees. 
&  W.  543,  Lord  Abtaiger,  C  B.,  said:  'A  mere 
parol  license  to  enjoy  an  easement  on  the  land 
of  anotha  does  not  bind  the  grantor,  after  he 
has  transferred  his  interest  and  possession  in 
tbe  land  to  a  third  person.  I  never  heard  It 
supposed  that  If  a  man,  out  of  kindness  to  a 
neigbiwr,  allows  him  to  pass  over  his  land, 
the  transferee  of  that  land  la  bound  to  do  so 
likenrise.'  And  Parke,  B.,  concurring,  said: 
*I  take  It  to  be  dear  that  a  parol  executory 
license  Is  countermandaMe  at  any  time,  and 
If  the  owner  of  land  grants  to  (mother  a  li- 
cense to  go  over  <a  do  any  act  upon  his  close, 
and  then  convey  away  that  close,  there  la  an 
end  to  the  license;  fm  it  Is  an  authority  obij 
with  respect  to  tbe  soil  of  tbe  grantor,  and, 
If  tbe  close  ceases  to  be  his  soil,  the  authority 
Is  Instantly  gone.'  See,  also,  McAdam.  Lan^ 
&  Ten.  pp.  S2.  03,  and  cases  quoted,  and 
Balnb.  Mines,  p.  306. 

"(3)  Nor  Is  there  any  weight  to  Iw  attached 
to  the  equitable  defense  Invoked  by  the  de- 
fendant, nieie  is  no  evldoice  that  Taylor  has 
been  put  to  any  expense  with  regard  to  tbe 
license,  nor  that  tbe  license  has  been  so  far 
executed  that  its  revocation  would  work  a 
great  wrong  to  the  licensee.  Heetze  v.  RaQ- 
road  Co..  23  S.  C.  19.  I  fall  to  perceive  on 
what  ground  the  equitable  Jurisdiction  of  the 
court  can  be  Invoked  on  his  behalf. 

"(4)  Looking  at  the  matter  independently 
of  the  agreement,  the  evidence  having  faUed 
to  show,  as  heretofore  found,  any  dedication 
or  adverse  use,  it  Is  maolfest  that  the  defense 
on  those  grounds  canoot  be  maintained. 

"I  therefore  recommend  that  the  prayer  of 
the  complaint  be  granted,  and  that  Judgment 
be  entered  against  the  defendant  in  conform- 
ity thereto." 

BenJ.  H.  Sutledge  and  Lord  &  Burke,  for 
appellant  Murphy  ft  Legate,  for  respondent 

GABY,  A.  J.  The  facts  of  this  case  are 
clearly  set  forth  in  the  report  of  the  master, 
which  will  be  published  by  the  reporter.  Tbe 
action  was  for  perpetual  Injunction  <hi  ac- 


count  of  repeated  and  threatened  trespasses 
to  tbe  idalntiff'B  private  landing.  So  much  of 
the  complaint  as  relates  to  tbe  alleged  tres- 
passes Is  as  follows:  "(4)  That  on  20th  Ju- 
ly, 1804,  plahitilC  gave  notice  to  defendant 
that  he  -revoked  his  license  or  pi^vllege  of 
entering  upon  said  land,  or  any  part  thmof, 
and  notified  him  not  to  enter  upon  the  same. 
(6)  That  on  same  day  last  aforesaid  idain- 
tlfl  closed  the  gate  on  his  private  way  leading 
to  said  landing,  and  on  23d  July  the  defend- 
ant forcibly  and  wlllfnlly  broke  down  the 
fence  across  the  private  way  leading  to  the 
landing,  and  also  another  part  of  plaintiff's 
fence  around  said  premises,  and  altered  and 
trespassed  upon  said  premises;  that  on  the 
afternoon  ut  the  same  day  phiintiff  repateed 
and  restored  the  fences;  that  on  24th  July, 
18&4,  the  defendant  again  broke  down  tbe 
said  fence,  wlllfnlly  and  forcibly,  near  the 
said  landli^,  and  entered  and  trespassed  up- 
on said  premises:  that  In  the  afternoon  of 
the  same  day  idaJntUf  again  put  np  the  fence. 
In  the  presence  of  defendant;  as  soon  as  he 
had  finished,  defendant  again  broke  It  down, 
and  threatoied  to  do  so  as  ottea  as  It  should 
be  put  up,  and  since  that  time  the  said  de- 
fendant has  been  continually  eng^ed  In  acts 
of  trespass  and  annoyance  on  said  premises, 
to  the  great  dlsturbauce  of  plaintiff -and  his 
family.  (0)  That  the  plaintiff  has  no  ade- 
quate remedy  by  a  simple  action  of  damages 
t<a  said  trespasses;  that  defendant  threatens 
to  oontlnne  them  Indefinitely;  that  be  will  be 
driven  to  a  multitude  of  suits  to  maintahi  his 
rights,  unless  defendant  be  restrained  from 
such  further  trespasses;  that  his  dwelling 
house,  where  be  resides  with  his  family,  Is 
Immediately  adjacent  to  the  said  landing,  and 
to  the  phice  where  said  trespasses  are  com- 
mitted and  threatened  to  be  committed;  and 
that  said  acts  of  defendant  have  been  a  source 
of  great  annoyance  to  the  lOalntlff  and  Us 
family,  and  tend  greatly  to  provoke  a  breach 
of  tbe  peace.  Wherefore  plaintiff  prays  Judg- 
ment against  th^  defendant  that  be  be  per- 
petually enjoined  from  any  entry  upon  tbe 
said  premises  of  plaintiff,  by  himself,  his 
agents  or  servants,  and  from  committing  any 
and  all  trespasses  thereon."  The  master  rec- 
ommended that  tbe  prayer  of  the  complaint 
be  granted,  Irat  tbe  circuit  Judge,  while  con- 
curring with  the  master  in  his  findings  of 
fact  reversed  his  conclusions  of  law,  and  or- 
dered that  the  writ  for  a  permaaent  Injunc- 
tion be  refused.  The  plaintiff  appealed  upon 
several  exceptions,  which  need  not  be  con- 
sidered In  detail,  as  the  practical  question 
raised  by  them  Is  whether  the  allegations  of 
the  complaint,  which  were  sustained  by  the 
testimony,  entitled  the  plaintiff  to  equitable 
relief  by  injunction. 

The  doctrine  is  thus  stated  in  section  1367, 
Pom.  Eq.  Jur.:  "If  a  trespass  to  property 
is  a  single  act  and  Is  temporary  In  its  nature 
and  effects,  so  that  the  legal  remedy  of  an 
action  at  law  for  damages  Is  adequate,  equity 
will  not  interfere.  Tbe  prlncl^e  determining 
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tbe  Jurisdiction  embrace!  two  classes  of  cases, 
and  may  be  correctly  formulated  as  follow*: 
(I)  If  the  trespass,  although  a  single  act,  is 
or  would  be  destructive.  If  the  Injury  la  or 
would  be  IrreparaUe  (that  Is,  If  the  Injury 
done  or  threatened  Is  of  such  a  nature  that, 
when  aocompllsbed,  the  property  cannot  be 
restored  to  Its  original  condition,  or  cannot  be 
replaced,  by  means  of  compensation  In  mon- 
ey), then  the  wrong  will  be  prevented  or 
st<qq>ed  by  injunction.  (2)  If  the  trespass  la 
coBtlnuous  in  Its  nature,  If  repeated  acts  of 
wrong  are  done  or  threatened,  although  each 
of  these  acts,  taken  by  Itself,  may  not  be  de- 
stmctive,  and  the  legal  remedy  may  therefore 
be  adequate  for  each  single  act,  if  It  stood 
alone,  then,  also,  the  entire  wrong  will  be 
prevented  or  stopped  by  InJunctioD,  on  the 
ground  of  avoiding  a  repetition  of  similar  ac- 
tlcms.  In  both  cases  the  ultimate  criterion  Is 
the  Inadequacy  of  the  legal  remedy.  All  the 
cases,  English  and  American,  have  professed 
to  adopt  the  Inadequacy  of  legal  remedies  as 
the  test  and  limit  of  the  Injunctive  Jurisdic- 
tion; but.  In  applying  thte  criterion,  the  mod- 
em decisions,  with  some  exceptions  among  the 
American  authorities,  have  c^taioly  held  tbe 
Injury  to  be  Irreparable,  and  the  legal  reme- 
dy Inadequate,  in  many  Instancee  and  under 
many  drcunutances,  where  Chancellor  Kent 
would  probably  have  refused  to  Interfere.  It 
Is  certain  that  many  trespasses  are  now  enjoin- 
ed, which,  If  committed,  .would  fall  far  short 
ot  dratroying  the  property,  or  rendering  Us 
restoration  to  its  original  condition  Impossible. 
The  injunction  is  granted,  not  merely  because 
the  Injury  is  essentially  destructive,  bnt  be- 
cause, being  continuous  or  repeated,  the  full 
compensation  for  the  entire  wrong  cannot  be 
obtained  In  one  action  at  law  for  damages. 
•  •  In  tjje  case  of  Allen  v.  Martin,  L. 
R  20  Bq.  467,  the  following  language  from 
the  case  of  Goodson  v.  BIchardson,  9  Ch. 
App.  226,  Is  quoted  with  approval:  "The  de- 
fendant In  this  case  Is  admittedly  a  trespasser, 
and  he  proposes  to  continue  that  trespass 
from  day  to  day.  *  •  *  It  is  said  that  we 
ought  to  allow  this  to  be  done;  that  we  ought 
In  fact  to  dismiss  the  plaintiff  from  this  court, 
and  tell  him  to  Qnd  his  way  to  another  court, 
In  which  he  Is  to  bring  an  action  for  the 
wrong,  for  which  there  Is  no  defense  what- 
ever. •  •  •  I  do  not  know  whether  more 
than  one  will  be  required.  And  then,  having 
succeeded  In  one  action,  or  two  actions,  or 
perhaps  three  actions,  all  of  which,  on  the 
facts  proved  in  this  case,  would  necessarily 
result  In  verdicts  for  him,  he  Is  to  come  back 
to  this  court,  and  obtain  a  perpetual  injunc- 
tion, on  the  ground  of  repeated  vexation  and 
repeated  actions.  I  do  not  think  that  there 
Is  any  principle  In  this  court  which  will  com- 
pel us  to  drive  the  plaintiff  to  go  through  all 
that  lltlgati(Hi,  before  he  Is  entitled  to  that 
relief  which  he  would  ultimately  get  when  he 
had  gone  through  it"  Mr.  Spelling,  In  his 
work  entitled  Extraordinary  Relief,  at  sec- 


tion S42,  says;   "It  If  apparent  to  one  gtvli^ 

careful  study  to  the  subject  Oat  the  line  of 
distinction  between  Use  two  accepted  grounds 
of  relief,  namely,  Irreparable  Injury  and  mul- 
tiplicity of  suits,  Is  often  not  disc«nlble,  and 
that  the  real  ground  of  equitable  Jurisdiction 
In  trespass  may  be  most  properly  refored  to 
the  general  head  of  the  inadequacy  of  legal 
remedies.  Where  numerous  acts  are  being 
committed,  and  their  continuance  threatened, 
by  one  person  on  the  land  <tf  another,  wbich 
acts  constitute  trespass,  and  the  injury  result- 
ing from  such  acts  Is  or  would  be  trifling  in 
amount,  as  compared  with  the  expense  of 
iwosecutlng  actions  of  law  to  recover  damagrt^ 
therefor.  Injunction  will  He  to  restrain  the 
trespass,  not  alone  because  of  the  Irreparable 
nature  of  the  general  com-se  of  wrong,  nor 
yet  for  the  sole  reason  that  a  multiplicity  of 
Suits  or  protracted  or  vexatious  lltigathm 
would  result,  but  for  both  reasons;  in  other 
words,  because  a  law  court  furnishes  no  ade- 
quate means  for  complete  redress,  while  in 
equity  not  only  may  the  whole  matter  of  com- 
pensation be  settled,  but  the  present  and 
future  rights  of  the  partiM  determined  and  ad- 
judicated In  the  same  proceeding."  Many 
other  authorities  could  be  cited,  but  the  fore- 
going are  ample  to  show  that  the  allegations 
of  the  complaint  sufflclentiy  set  forth  a  came 
of  action  on  the  equity  side  of  the  court 

The  respondent  gave  notice.  In  pursuance 
of  the  proper  practice,  that  be  would  ask  the 
court.  In  case  It  was  necessary,  to  sustain  the 
Judgment  of  the  circuit  court  upon  the  addi- 
tional grounds  set  forth  In  the  case.  This 
court  concurs  with  the  master  that  the  de- 
fendant held  under  a  mere  license,  and  that  ft 
was  revoked.  Having  reached  the  conclusion 
hereinbefore  expressed,  that  the  repeated  and 
threatened  acts  of  trespass  called  forth  the 
exercise  by  the  court  of  Its  equitable  powers, 
by  granting  an  injunction,  and  that  the  re- 
spondent was  a  mere  licensee,  whose  privl- 
lege  had  heen  revoked,  the  questions  pre- 
sented by  these  additional  grounds  become 
purely  speculative,  and  need  not  be  consid- 
ered. It  Is  the  Judgment  of  this  court  thnt 
the  judgment  of  the  circuit  court  be  reversed, 
and  tliat  the  case  be  remanded  for  such  fur- 
ther proceedings  as  may  be  necessary  to  carry 
Into  effect  the  conclusions  herein  announced. 

POPE,  J.  I  dissent  The  disposition  in 
courts  to  carry  injunctions  into  matters  altect- 
ing  the  Issue  of  titie  to  land  should  not  be  «us- 
talned. 

NOTE.  This  case  was  argued  at  tbe  April. 
1898,  term  of  this  court;  bnt  leave  was  gniDt- 
ed  Hon.  W.  P.  Murphy,  one  of  respondent's 
ftttomeye,  to  file  an  additiosal  argumeat  with- 
in 60  days  thereafter,  hut  be  died  before  tbe 
expiration  of  that  time.  At  the  recent  term  of 
this  court,  respondent's  attorneys  announced 
that  they  did  not  desire  to  file  aa  adtftiMial 
argument.  These  facts  are  stated  to  «Kplaia 
the  apparent  delay  in  filing  the  opinion  ia  said 
case. 
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NEW  TON  T.  WOODE.ET. 
(Snpreme  Court  of  Sonth  Carolica.    March  23, 
1899.) 

UsDRT — What  Cosstitdtbb. 
Where  a  note  proTides  for  interest  In  ad- 
vance nt  the  rate  of  8  per  cent,  per  annum, 
an^  that  unpaid  interest  shall  draw  interest  at 
the  same  rate,  the  agreement  is  not  usurious, 
nnder  Hev.  St.  9  1390,  providing  that  no  great- 
er rate  of  interest  can  be  charged,  hy  written 
agreement,  than  8  per  cent.  By  divided  court. 
Mclver,  C.  J.,  and  Gary,  A.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Marlboro  county;  George  W.  Gage,  Judge. 

Action  by  Katie  M.  Newton,  as  assignee, 
against  Jonathan  Woodley.  Judgment  for 
plaintiff.  Defendant  appeals.  Affirmed  by 
divided  court 

T.  W.  Bouchler  and  J.  H.  Hudson,  for  ap- 
pellant   Knox  Uvlngston,  for  respondent 

pope;,  J.  On  tbe  2lBt  day  of  NoTember, 
1800,  the  defendant  ^ecnted  and  d^vered  to 
C.  S.  HcCaU  the  ft^owlng  promissory  note 
or  agreement,  to  wtt:  "98,887.00.  Bennetta- 
Tllle;  S.  a.  2l8t  Nov.,  188a    On  tbe  first 
day  t)t  Norember,  1806,  for  value  received,  I 
promise  to  pay  to  tbe  order  of  C  S.  McGall  the 
principal  sum  of  six  thousand  eight  hundred 
and  twenty-seven  and  «Vioo  doUars,  with  In- 
terest, to  be  calculated  from  this  date,  at  the 
rate  of  eight  per  cent  per  annum,  both  be- 
fore and  after  maturity,  discounted  and  paya- 
Ue  annually  on  the  first  day  in  Novembw  In 
every  yeap,  Induding  the  present;  unpaid  In- 
terest to  draw  Interest  at  the  same  rate  as 
principal;  both  prindpal  and  Interest  payaUe 
at  tlie  Baulc  of  Hariboro;  payments  to  be 
made  In  United  States  eoiA  coin  of  the  present 
fiitandard  of  weight  and  fineness,  or  Its  equiv- 
alent, at  the  option  of  the  payee;.    It  Is  fur^ 
tlier  agreed  that  If  default  be  made  In  the 
payment  of  any  of  tiie  installments  of  Interest 
aforesaid,  at  the  time  and  place  aforesaid, 
when  and  where  llie  same  nunea  dne  and  pay- 
a.ble,  tlien  and  in  that  event  the  said  principal 
sum  of  six  thousand  eight  hmidred  and  twen- 
ty-seven and  "Vico  di^lais  shall,  at  the  elec- 
tion of  the  legal  holder  thereof,  at  once  be- 
come and  be  due  and  payable,  anything  here- 
inbefore contained  to  the  eimtrary  notwith- 
standing; such  Section  to  be  made  without 
notice.    This  noto  is  secured  by  mortgage  of 
even  date  herewith,  duly  recorded.  [Signed] 
Jonathan  Woodley."    A  mor^cage  of  lands 
was  on  the  same  day  executed  by  Woodley  to 
McCall  to  secnre  the  aforesaid  obligation, 
wiiicli  mortgage  la  In  full  force  until  to-day. 
X%e  note  and  mortgage  were  both  made  paya- 
ble to  Mrs.  Katie  BC.  Newton,  without  re- 
course, by  a  &  McOaJl.    Tht  following  par^ 
rial  paym^ts  are  Indorsed  on  the  note:  "Be- 
^Ived  on  this  note  twelve  hundred  and  twen- 
.y  dolUrs,  December  18,  189a"  "Received 
m  tlUa  note,  as  of  December  18,  1880,  two 
.bonsand  two  hundred  and  fifty-five  donars. 
•     ***    "9270.   Received  from  Jonathan 


Woodley  two  hundred  and  seventy  dollars, 

•  •  •  November  23,  1881."  .  "$27B.  Re- 
ceived two  hundred  and  seventy-flve  dollars 
on  this  note, .  November  28,  1882."  "$273. 
Received  on  this  note  two  hundred  and  seven- 
ty-three dollars,  this  December  30,  188S." 
"Received  five  hundred  and  fifty  dollars  on 
this  note,  November  23,  1885."  '1:1,030.  Re- 
ceived nineteen  hundred  and  thirty  doUara, 

•  •  •  Dee.  28,  1896."  On  the  30th  Jan- 
uary, 1887,  the  attorney  In  fact  for  the  plain- 
tiff prepared  a  statement  or  calculation  which 
showed  that  the  defendant  owed  the  plaiatill 
11,849.63  on  the  28th  December,  1886.  De- 
fendant had  a  calculation  made  by  Mr.  Stem- 
berger,  which  showed  his  indebtedness  less 
than  plaintiff's  statement  Then  bis  attor- 
ney, Mr.  T.  W.  Rouchler,  made  a  calculattmi, 
by  which  the  sum  of  $1,768.32  was  found  due. 
This  amount  of  $1,768.32  was  tendered  to  the 
attorney  In  fact  for  the  plaintiff,  in  gold  coin. 
In  full  payment  of  debt  and  Interest,  on  the 
10th  February,  1887.  While  the  amount  was 
delivered  in  full  payment  it  was  offered  to 
take  the  amount'  as  a  credit  on  .the  mortgage, 
which  offer  the  defendant  declined.  The  re- 
ceipt tendered  by  plaintiff's  attwney  in  fact 
was  hi  these  words:  "$1,768.32.  Received 
from  Jonathan  Woodley  serenteen  hundred 
and  sixty-nine  and  "/loo  dollars  on  mortgage 
debt  to  my  wife,  K.  M.  Newton,  and,  If  there 
be  no  more  due  on  them,  I  am  to  cancel  them 
If  there  be  any  more  due,  he  is  to  pay  It  after 
proper  calculation  by  any  (me  competent  to 
make  It.  H.  H.  Newton.  Feb'ry  10,  1887." 
Action  was  commenced  by  plaintiff  against  de- 
fendant on  the  24th  day  of  March.  1887,  to 
foreclose  the  mortgage  and  procure  a  decree 
establishing  true  Indebtedness  of  defendant.to 
plaintiff,  which  alleged  at  that  date  to  be 
$2,877,  with  interest  tlierecm  at  the  rate  of 
8  per  cent  per  annum  fnun  the  18th  day  of 
December,  188ft;  and  In  the  complaint  the 
foregoing  facto  were  substantially  set  forth. 
The  answer  of  the  defendant  really  la  pointed 
against  the  contract,  as  tainted  wltii  usury,  In 
these  •woxHb:  "(1)  That  by  tiie  terms  of  the 
■aid  note  •  •  •  the  plaintiff  as  assign- 
ee, has  received  and  accepted  nsivtous  inter- 
est, by  charging  •  *  *  eight  per  cent 
Interest  on  the  principal  sum,  and  also  dis- 
count and  interest  on  the  Interest  due  In  ad- 
vance; and  by  the  terms  of  aald  note  or  agree- 
ment the  assignor  of  Uie  plalntlfl  has  made  a 
contract  with  the  defendant  to  charge  him 
nsnrlona  Interest  and  In  pursuance  of  the 
same  has  collected  and  accepted  same,"  ete. 
Defendant  seeks  to  collect  double  the  amount 
of  $1,600,  which  be  alleges  he  has  paid  as 
usurious  Interest;  also  seeks  to  hare  the  mort- 
gage declared  satlsfled  by  reason  of  the  tendw 
of  over  $1,700  on  FebrnAry  11^  1807.  Plain- 
tiff replied.  At  the  trial  It  was  In  evidence: 
That  the  d^oidant  had  been  tatdebted  for 
some  years  to  Gol.  0.  S.  McGall  for  ovsr  $6,- 
000,  which  was  secured  by  mortgage  of  luid. 
and  which  Indebtedness  bore  10  per  cent  per 
annum.  The  defendant  ajvlled  to  McOsR  fw 
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a  reduction  In  the  Interest.  McCntl,  being  a 
mei't-baut,  did  not  wish  to  do  bo,  but  said  to 
Woodley,  the  defendant,  that  he  thought  Mr. 
£L  H.  Xewton  could  do  Bo.—lend  the  money 
at  lower  Interest.  When  Mr.  Newton  was  ap- 
plied to,  he  said  his  wife  could  loan  the  mon- 
ey at  the  lower  rate  of  interest.  That  the 
note  now  sued  upon  was  drawn  by  Mr.  New- 
ton as  the  attorney  for  his  wife,  and  the  trans- 
actlou  of  the  21at  of  November,  1890,  although 
carried  out  in  the  name  of  C-  S.  McCall,  was 
really  that  of  Mrs.  Katie  M.  Newton,  the  plain- 
tiff. Also,  that  Woodley  had  the  papers  read 
over  to  him  before  he  signed  them,  aud  that 
he  is  a  gentleman  of  intelligence.  Really,  the 
contention  between  these  parties  is  in  a  nut- 
shell. It  all  turns  on  the  power  of  a  lender  of 
money  to  contract  for  the  loan  of  money  at  8 
per  cent,  per  annum,  interest  each  year  to  be 
I)ald  !n  advance,  just  as  a  discount,  and,  if  It 
is  not  so  paid,  to  bear  Interest  at  8  per  cent. 
]ier  annum.  When  the  circuit  Judge  heard 
ihe  case,  he  decreed  that  it  was  a  legal  con- 
tract between  plaintiff  and  defendant,  that  It 
was  free  from  usury,  that  the  tender  would 
therefore  fall,  and  that  the  counterclaim  for 
doQble  the  excess  of  Interest  would  also  fall. 
He  referred  the  case  to  the  referee,  to  com- 
pute the  interest. 

Defendant  now  appeals,  raising  aubstan- 
tially  these  questions:  First.  That  the  circuit 
judge  erred  in  not  sustaining  the  question 
raised  by  defendant,  that  the  rate  sued  upon 
was  usurious,  (a)  because  said  note  by  its 
terms  calls  for  annually  9,  Instead  of  8,  per 
4%nt  interest;  (b)  that  the  law  does  not  al- 
low greater  Interest  than  8  per  cent.,  whether 
by  discount  or  otherwise;  (c)  because  It  Is  not 
lawful  to  contract  for  the  payment  of  the 
highest  Interest  In  advance,  and  for  the  pay- 
ment of  interest  on  unearned  Interest  unless 
paid  in  advance:  (d)  because  the  purpose  of 
the  lender  was  to  receive  more  than  the  high- 
est interest  allowed  by  law.  Second.  Because 
the  contract  called  for  the  payment  of  Interest 
.at  8  per  cent,  per  annum  for  21  days  In  ad- 
vance of  the  loan,  and  such  was  usury. 
Third.  Because  the  counterclaim  was  not  al- 
lowed. Fourth.  Because  defendant  should  not 
have  been  refused  the  right  to  amend  his  an- 
swer by  alleging  that  the  tender  of  payment 
made  by  defendant  was  a  full  tender  of  what 
was  then  due,  and  was  made  unconditionally, 
.and  was  refused.  It  was  the  duty  of  the  eir- 
■oult  Judge  to  construe  the  contract,  it  being  In 
writing;  he  did  so;  and  bis  construction  Is 
not  appealed  from.  He  held:  "It  is  agreed 
<ia  all  bands  that  the  character  of  the  trans- 
action In  this  cause  must  be  Judged  by  the 
written  obligation.  That  instrument  Is  prac- 
tically free  from  ambiguity.  It  la  dated  2lBt 
November,  1890,  and  provides  for  the  pay- 
ment of  $G,S27.eo  on  1st  November.  1895,  with 
Interest  to  be  calculated  from  this  date  at  the 
rate  of  eight  per  cent,  per  annum,  both  before 
and  after  maturity,  discounted  and  payable 
annually  on  the  1st  day  of  November  In  every 
year,  iiududiiiff  the  present;  unpaid  intareat 


to  draw  Interest  at  same  rate  as  prlndpaL 
(Italics  mine.)  The  mortgage  embodies  the 
f(^lowing  language,  'with  Interest  discounted 
at  eight  per  cent  per  annum,  payable  annu- 
ally,' which  is  practically  that  used  in  the  ot>- 
ligation.  The  words  Italicized  are  not  entire- 
ly apt  The  first  Is  manifestly  used  to  express 
past-due  Interest.  The  second  refers  to  a  day 
of  payment  already  past,  and  must  be  b^d  to 
refer  In  this  case  to  2l8t  November.  1890. 
llie  first  expresses  a  repugnancy,  to  wit.  In- 
terest discounted,  but  the  meanmg  Is  mani- 
fest. Upon  the  whole,  I  take  it  to  be  reason- 
ably clear  that  the  contract  stipulates  for  the 
payment  of  Interest  at  the  rate  of  eight  per 
ceut  per  annum  on  16.827.00;  that  Interest 
for  the  first  year  should  be  due  and  p:iyable 
on  the  day  the  obligation  was  made.— that  is 
to  say.  In  advance,  and  so  on  for  each  suc- 
cessive year;  that,  In  the  event  of  the  non- 
payment of  the  Interest  as  stipulated.  It 
should  thereafter  bear  Interest  at  the  same 
contract  rate."  It  seems  to  us  that  the  cir- 
cuit Judge  has  grasped  the  meaning  of  the 
terms  employed  In  setting  forth  the  contract 
of  these  parties. 

Now,  to  pass  upon  the  question  of  usury 
In  the  different  phases  of  that  question  as  pre- 
sented by  the  grounds  of  appeal,  we  must 
first  recall  the  language  of  our  statute  (Rev. 
St  {  1390),  which  Is:  "No  greater  rate  of  In- 
terest than  seven  (7)  per  centum  per  annum 
ahall  be  charged,  taken,  agreed  upon,  or  al- 
lowed apon  any  contract  arising  in  this  state 
for  the  hlrhig,  lending,  or  use  of  money  or 
other  commodity,  except  upon  written  con- 
tracts, wherein  by  express  agreement  a  rate 
of  Interest  not  exceeding  eight  per  cent  may 
be  charged.  No  person  or  corporation  lending 
or  advancing  money  or  other  commodity  upon 
a  greater  rate  of  Interest  shall  be  allowed  to 
recover  In  any  court  of  this  state  any  portion 
of  the  Interest  so  unlawfully  charged;  and  the 
principal  sum,  amount  or  value  so  lent  or  ad- 
vanced, without  any  interest  stiall  be  deemed 
and  taken  by  the  courts  of  this  state  to  be 
the  true  legal  debt  or  measure  of  damages 
•  •  •  to  be  recovered.  *  •  *"  ITiIs 
language  of  our  statute  has  been  uniformly 
construed,  by  our  courts  to  permit  the  rfiar- 
giog  and  receipt  at  the  date  of  the  loan,  of 
the  annual  Interest  on  the  principal  loaaeil. 
no  matter  what  might  be  the  Interest  allowed 
by  law,— whether  7  or  8  or  10  per  cent.  For 
Illustration:  One  lends  $1,000  for  12  montbs 
at  8  per  cent  per  annum;  the  Interest  for  one 
year  Is  $80;  and  when  the  borrower  receives 
his  $1,000,  It  la  diminished  by  $80,  taken  by 
the  lender  as  his  Interest  Now,  if  this 
amount  of  Interest  so  taken  out  of  the  $l,Oiii> 
Is  placed  at  Interest  at  8  per  cent.  It  wIU  yield 
$6.40;  thus  showing  that  the  borrower  has 
not  only  received  $920,  when  be  la  paying  In- 
terest on  $1,000,  but  that  the  Interest  on  th^ 
$80,  which  was  taken  from  his  $1,000  as  the 
annual  interest  paid  In  advance,  yielded,  up 
to  the  maturity  of  his  loan,  $0.40  as  the  Inter- 
est  We  rei^eat  It,  that  $U  the  dedslons  of 
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our  courts  sanction  the  collection  of  the  Inf 
terest  In  advance  of  Its  being  earned.  It  may 
have  started  with  the  banks  in  the  first  In- 
stauce.  but  It  Is  now  general.  If  the  interest 
may  be  deducted  In  caah,  wliy  may  the  con- 
tract stipulate  for  sntdi  dednctlon,  and  the 
borrower  settle  the  cash  for  Interest  by  his 
note?  Thus,  suppose  $1,000  is  loaned,  and 
the  borrower  agrees  to  pay  interest  In  ad- 
vance at  8  per  cent.,  which  ts  $80,  and  the 
lender  agrees  to  allow  the  borrower  to  give 
him  his  separate  note  for  $80  at  8  per  cent, 
interest;  is  not  this  legal?  Does  the  actual 
payment  of  the  annual  interest  in  cash.  Id  ad- 
vance, make  any  distinction,  in  law,  between 
the  lUuBtrationi  ?  We  cannot  see  it.  If, 
then,  It  Is  legal  to  deduct  the  annual  Interest 
In  advance  and  on  the  date  of  the  loan,  and  If 
It  is  also  legal  to  give  a  note  for  such  annual 
Interest  in  advance  at  the  same  rate  of  inter- 
est the  principal  bears,  why  may  not  the  bor- 
rower and  lender  contract  In  the  same  Instrti- 
ment  that  the  Interest  shall  be  payable  in  ad- 
vance, and.  If  not  so  paid,  said  annual  inter- 
est shall  bear  interest  until  paid  at  the  rate 
of  8  per  cent  per  annum?  The  case  at  bar 
presents  this  very  question,  and  it  seems  to 
us  that  the  very  recent  case  decided  by  this 
court,  to  wit.  Bank  v.  Parrott,  30  S.  a  61,  8 
8.  R  109,  is  decisive  of  this  question.  It  was 
decided  in  December,  1888,  and  held  that,  in- 
asmuch as  the  note  in  that  case  provided  for 
annual  interest  at  10  per  cent,  but  did  not 
provide  that  the  Interest  on  the  interest  should 
run  at  10  per  cent.,  it  was  usurious  to  charge 
BDCh  10  per  cent.  Interest  on  the  Interest 
It  Is  very  apparent  that  the  only  reason  given 
la  this  decision  why  the  Interest  on  the  inter- 
est at  10  per  cent  was  not  collectible  was  the 
absence  of  such  a  stipulation  In  the  paper 
writing  Itself.  Our  citizens  have  a  right  to 
base  their  dealings  with  each  other  upon  the 
declarations  of  this  court,  especially  in  the 
matter  of  the  proper  construction  of  our  stat- 
ute law.  In  order  that  there  may  be  no 
doubt  as  to  what  Bank  v.  Parrott,  supra,  held, 
we  will  quote  the  exact  language  on  that 
point:  "But  did  the  bank  have  the  right  to 
discount  the  Interest  at  10  per  cent?  We 
tbink  not.  The  usury  law  before  cited  Is 
very  positive  and  peremptory,  that  'no  greater 
rate  of  interest  than  7  per  cent  shall  be  char- 
ged,' etc,  except  upon  a  written  contract, 
wherein,  by  express  ^reemmt  a  rate  of  'In- 
terest not  exceeding  ten  per  cent,  may  be 
charged,'  etc.  The  note  In  this  case,  in  writ- 
ing, did  contain  an  'express  agreement'  that 
the  Interest  should  ran  to  the  maturity  of  the 
note  at  the  rate  of  10  per  cent  per  annum; 
fruf  tee  do  not  find  in  it  any  express  agree- 
ment that  the  interest  on  the  interest  should 
run  at  10  per  cent.  [Italics  oars.]  The  con- 
tract rather  excludes  that  Idea;  for  It  Is  to 
pay  12,000,  with  interest  from  date  at  the 
rate  of  10  per  cent,  without  any  mention 
whatever  of  Interest  on  Interest,  which.  In  le- 
gal effect,  was  not  to  bear  Interest  at  all  until 
the  maturity  of  the  note,  and  then,  as  part 


of  the  principal,  to  bear  Interest  only  at  7  per 
cent  It  aeeiM  to  us  that,  in  the  absence  of 
stick  'express  written  agreement,*  the  bank 
vxis  without  authority  to  charge  a  discount 
of  10  per  cent,  upon  the  interest,  and  that 
such  charge,  at  least  to  the  extent  of  three 
per  cent.,  the  excess  over  seven,  the  lawful 
Interest,  was  usurious.    [Italics  ours.]" 

In  the  case  at  bar,  Mrs.  Newton  has  placed 
herself  squarely  upon  this  construction  of  the 
statute  as  to  usury,  and  has  stipulated  In  the 
express  written  agreement  that  the  Interest 
should  bear  biterest  at  8  per  cent  If  this 
conclusion  be  correct,  does  It  not  dispose  of  all 
the  questions  raised  by  the  appeal?  If  It  was 
not  usurious,  the  borrower  would  not  bold, 
nor  could  there  be,  any  counterclaim  for  ex- 
cess of  Interest.  My  opinion  Is  that  the  judg- 
ment of  this  court  should  be,  "It  Is  the  Judg- 
ment of  this  court  that  the  Judgment  of  the 
circuit  court  be  affirmed,  and  that  the  action 
be  remanded  to  the  circuit  court."  But  the 
members  of  the  court  are  equally  divided. 
Therefore,  under  the  constltutloiit  the  drcolt 
court  Judgment  stauda  affirmed. 

GARY,  A.  J.,  dissenting. 

JONES,  J.  (concurring).  If,  as  seems  to 
have  been  assumed  on  all  sides,  the  contract 
in  question  be  really  one  providing  for  the 
payment  of  Interest  annually  In  advance,  with 
first  Installment  of  Interest  due  at  the  exe- 
cution of  the  contract,  and.  If  not  then  paid, 
such  Interest  shall  bear  Interest,  I  concur  In 
the  opinion  of  Mr.  Justice  POPE.  But  It 
seems  to  me  the  true  construction  of  the  con- 
tract has  been  missed.  The  parties  do  not 
stipulate  to  pay  any  interest  in  advance.  They 
do  stipulate  that  interest  may  be  discounted, 
doubtless  to  bring  it  within  the  principle  an- 
notinced  In  Bank  t.  Parrott,  30  S.  C.  04,  8 
S.  E.  199;  but  there  was  no  discounting  In 
this  case,  as  I  understand  the  whole  princi- 
pal sum  specified  was  delivered  to  the  de- 
fendant, and  no  Interest  was  reserved  by  the 
lender  or  paid  by  the  Irorrower  at  the  time 
of  the  loan.  The  language  of  the  note  is. 
"With  Interest  to  be  calculated  from  this  date 
[November  21,  1890.  the  date  of  the  contract] 
at  the  rate  of  eight  per  cent,  per  annum, 
both  before  and  after  maturity,  discounted 
and  payable  annually  on  the  first  day  In  No- 
vember In  every  year.  Including  the  present." 
By  these  terms,  Interest  does  not  begin  to 
run  until  November  21,  1890.  Therefore  It  Is 
Impossible  that  "first  day  In  November  In 
every  year,  including  the  present"  can  mean 
November  1,  1890,  because  that  date  had 
passed,  and  antedated  the  period  when  It  was 
expressly  stipulated  the  interest  should  begin 
to  run.  The  parties  did  not  contemplate  that 
the  interest  should  be  paid  at  the  execution 
of  the  note,  for  the  time  of  payment  is  ex- 
pressly Noveml)er  1st,  and  there  is  no  sug- 
gestion that  this  was  a  mistake,  and  the 
time  really  meant  was  November  21st  The 
term,  "every  year,  Including  tbe  preaent,'" 
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does  not  mean.  In  the  light  of  the  foregoing, 
the  then  calendar  year,  but  it  must  be  taken 
as  meaning  the  interest  year,  as  provided  in 
the  note,  viz.  from  NoTember  21,  1S90,  to 
November  21,  1801.  Hence,  the  first  InstaU- 
ment  of  interest,  by  the  terms  of  the  contract, 
became  due  November  1,  1801,  from  which 
time  such  Interest,  In  default  of  payment, 
should  bear  interest  at  8  per  cent  It  is  not 
contended  such  a  contract  would  be  usurious. 
I  concur,  therefore.  In  the  result. 

McIVER,  C.  J.  (dissenting).  I  cannot  con- 
cur In  the  conclusion  reached  by  Mr.  Justice 
POPE  In  this  case,  as  I  am  satisfied  the  con- 
tract sued  on  was  usurious,  and  should  be  so 
held.  '  I  cannot  now  spare  the  time  for  any- 
thing lilce  an  extended  discussion  of  the  ques- 
ti(Hi  Involved,  and  must  content  myself  with 
indicating  some  of  the  grounds  of  my  dissent 

It  Is  not  and  cannot  be,  denied  that  if 
the  contract  is  enforced  according  to  Its  terms, 
the  practical  result  will  be  that  the  plaintiff 
will  receive  more  than  the  Interest  allowed 
by  law  upon  the  amount  of  money  which  she 
loaned  to  the  defendant;  and  that  is  exactly 
what  the  usury  law  forbids.  While  I  do  not 
for  a  moment  suppose  that  cither  the  plaintiff 
or  her  husband,  who  acted  for  her  in  this 
matter,  had  any  intention  to  violate  the  law, 
or  was  actuated  by  any  corrupt  or  improper 
motive  in  mailing  this  contract,  yet  that  is 
not  necessary  to  show  that  this  was  a  usuri- 
ous transaction.  As  Is  said  in  the  case  of 
ThompstHi  V.  Nesblt  2  Rich.  Law,  75,  "No 
proof  of  a  corrupt  agreement  Is  necessary, 
for  the  contract  may  be  usurious,  though  the 
parties  did  not  know  that  it  was  against 
law."  But  it  cannot  be  denied  that  Mr.  New- 
ton Intended  and  expected  that  his  wife,  un- 
der the  terms  of  the  contract,  should  and 
would  realize  something  more  than  8  per 
cent  for  the  use  of  her  money,  for  he  sub-  , 
stantially  says  so  in  his  testimony;  and  this 
result  he  no  doubt  honestly  believed  he  could 
accomplish  without  violating  the  usury  laws. 
The  queetiou  here  is  a  purely  legal  question, — 
as  to  the  proper  construction  of  the  terms 
of  the  written  contract.  Inasmuch  as  it  is 
quite  clear  that  the  practical  result  of  this  con- 
tract is  to  give  the  lender  a  greater  rate  of 
interest  than  that  allowed  by  law,  it  would 
seem  to  follow  necessarily  that  there  must 
be  something  in  the  tenns  of  the  contract 
which  provides  for  or  permits  such  a  result. 
If  BO,  that  Is  quite  sufficient  to  render  this 
contract  usurious.  It  Is  contended,  however, 
that  the  only  provision  in  this  contract  wtilch 
enables  the  lender  to  receive  Interest  at  a 
greater  rate  tlian  8  per  cent,  is  that  whereby 
the  borrower  stipulates  for  the  payment  of 
each  year's  interest,  during  the  currency  of 
the  contract  In  advance,  and,  if  not  paid  In 
advance,  then  that  such  interest  shall  bear 
Interest  at  the  same  rate  from  the  time  It 
begins  to  accrue,  and  ttiat  it  has  been  held 
that  the  lender  may  require  the  Interest  tn 
advance  without  any  violation  at  the  11011x7 


laws.  In  3  Pars.  Cent.  131.  It  1b  said:  "The 
practice  of  discounting  bills  or  notes,  by  dis- 
counting from  their  face  the  Interest  for  the 
whole  time  they  had  to  run.  began  with  our 
banks,  and  was  soon  so  tirmly  established 
that  it  was  sanctioned  by  the  courts,  almost 
of  necessity."  The  author  goes  on  to  say  that 
this  practice,  originating  with  banking  cor- 
porations, was  gradually  extended  to  individ- 
uals who  loaned  money.  But  he  adds  that 
there  is  a  strong  disposition  to  limit  this  prac- 
tice to  paper  having  but  a  short  time  to  mn. 
and  not  to  allow  it  to  be  applied  to  long 
loans  or  discounts.  The  author  cites  the  ca^f 
of  Marsh  V.  Martlndale,  3  Bos.  &  P.  154,  to 
show  that  this  practice  was,  and  should  be. 
confined  to  commercial  transactions,  and  al- 
lowed only  in  the  interests  ot  trade.  That 
case  was  decided  as  far  back  as  1S02,  and, 
in  delivering  the  opinion  of  the  court,  Lord 
Alvanley,  C.  J.,  emphasizes  the  necessity  of 
confining  the  practice  to  such  transactions, 
and  refused  b>  ai^y  it  to  the  case  In  hand, 
because  the  transaction  amounted  to  a  men> 
loan  of  money,  and  as  such  was  usurious, 
even  though  the  lender  had  no  intention  to 
violate  the  law.  That  case,  it  seems  to  me, 
Is,  in  principle,  very  much  like  the  case  now 
under  consideration.  This  practice  on  the 
part  of  banks  may  be  sustained  as  legal  aptm 
another  ground.  Usually,  if  not  universally, 
banks,  by  their  charters,  are  authorized  to  dis- 
count bills  and  notes;  and  this  necessarily 
carries  with  it  the  right  to  demand  and  re- 
ceive the  payment  of  interest  in  advance,  for 
that  is  the  very  meaning  of  the  word  **di8- 
oonnt"  As  Is  said  by  Mr.  Justice  Story  in 
Fleckner  v.  Bank,  8  Wheat.  3M:  "It  has 
always  been  supposed  that  an  authority  to 
discount  or  make  discounts,  did,  from  the 
very  force  of  the  terms,  necessarily  Include 
an  authority  to  take  the  interest  In  advance. 
,  And  this  Is  not  only  the  settled  opinion  among 
professional  and  commercial  men,  but  stands 
approved  by  the  soundest  principles  of  legal 
construction.  Indeed,  we  do  not  know  In 
what  other  sense  the  word  'discount*  Is  to  be 
Interpreted."  But  there  Is  another  (and,  as 
it  seems  to  me,  a  still  better)  reason,  which 
has  been  suggested  to  me  by  a  remark  made 
by  the  circuit  Judge  In  his  decree,  why  the 
taking  of  Interest  in  advance  will  not  make 
the  transaction  usurious.  His  language  Is  as 
follows:  "The  truth  la,  the  statute  has. not 
said  at  what  time  the  hire  must  be  paid,— 
whether  at  tlie  beginning,  midway,  or  at  the 
end  of  the  year;  it  has  only  fixed  the  amount 
of  the  hire."  This  Is  true;  and,  to  apply  tbU 
language  practically,  the  statute  does  not  for- 
bid the  taking  of  interest  In  advance,  but  sim- 
ply fixes  a  limit  to  the  amount  which  maj 
be  taken  as  interest  without  making  any 
provision  whatever  as  to  the  time  when  sucb 
amount  shall  or  may  be  paid,  leaving  that 
matter  entirely  to  the  agreement  of  the  par- 
ties. If,  therefore,  the  l^ider,  what  applied 
to  for  a  loan  of  mwey  for  a  stlpalated.  time, 
chooses  to  exact  from  the  borTOwv  the  pay- 
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ment  t)i  loterest,  at  a  lawful  rate,  on  the 
amount  loaned  for  tbe  time  agreed  upon,  and 
the  borrower  pays  In  advance  such  Interest, 
tbere  la  nothing  la  sncb  a  transaction  that 
would  c<mfllct  with  any  provision  of  the  usury 
(aw.  But  I  cannot  assent  to  the  inference 
drawn  by  the  circuit  Judge,  "If  It  be  law* 
fill  to  pay  the  Interest  a  year  In  advance.  It 
must  be  lawful  to  agree  to  so  pay  It,"  as 
that  would  be  losing  sight  of  the  marked  dis- 
tinction between  an  executed  and  an  execu- 
tory transaction. 

When  the  lender  asks  the  aid  of  the  court 
to  enforce  a  conti-act  for  the  payment  of  the 
money  which  he  has  loaned,  the  court  will 
closely  scrutinize  the  terms  of  the  contract, 
and,  if  it  la  found  to  contain  any  provision 
by  which  the  lender  would  be  entitled  to  de- 
mand and  receive  Interest  to  a  greater  amount 
than  that  allowed  by  law,  such  provision  will 
taint  the  contract  with  usury,  no  matter  how 
honest  the  intention  of  the  lender  may  have 
been  in  malting  the  contract.  It  Is  unqu^ 
tionable  that,  under  the  terms  of  the  contract 
wlilch  the  court  Is  here  called  upon  to  enforce, 
the  borrower  is  required  to  pay  interest  on  the 
sum  loaned  at  a  greater  rate  than  that  al- 
lowed by  law;  and  this  result  Is  accomplished 
by  the  provision  In  the  contract  requiring  the 
borrower  to  pay  interest  on  the  amount  of 
each  year's  interest  before  a  single  cent  of 
such  Interest  has  accrued.  This  case  Is  very 
different  from  that  of  the  very  common  con- 
tract whereby  a  person  promises  to  pay  a 
specified  sum  of  money,  say,  five  years  after 
the  date  of  the  contract,  with  interest  from 
date  payable  annually,  under  which  it  is  said 
(incorrectly,  as  I  think)  that  the  practical  re- 
sult Is  that  the  creditor  Is  entitled  to  receive, 
a  greater  rate  of  Interest  on  the  original 
amount  of  the  debt  than  that  whlcb  is  al- 
lowed by  law.  But  It  Is  not  true  that  the 
creditor,  under  such  a  contract,  becomes  enti- 
tled to  receive  a  greater  rate  of  Interest  on  the 
original  amount  of  the  debt  than  that  which  is 
allowed  by  law.  Let  us  see:  Suppose  S.  bor- 
rows from  B.  the  sum  of  ¥1,000,  and  gives  his 
note  for  that  amount,  payable  3,  5,  or  10  years 
after  date,  with  Interest  from  date,  payable 
annually.  Under  such  a  contract  the  lender 
never  would  be  entitled  to  receive  interest  on 
the  sum  loaned,  $1,000,  at  a  greater  rate  o'f 
Interest  than  7  per  cent.,  though  he  would 
become  entitled  to  Interest  at  the  same  rate 
upon  the  new  debt  of  |T0  from  the  date  of  Its 
accraal,  to  wit,  at  the  erd  of  the  first  year, 
unless  it  was  then  paid,  and  so  on  from  year 
to  year.  At  the  end  of  each  year  a  new  debt 
would  accrue,  which  would  be  entitled  to  bear 
Interest  at  the  same  rate  from  the  date  of  its 
accrual  until  It  was  paid.  It  Is  therefore  in- 
correct to  say  that  the  lender  becomes  entitled 
to  receive  Interrat  on  the  sum  loaned  at  a 
greater  rate  of  interest  than  that  allowed  by 
law,  although  he  does  become  entitled  to  in- 
terest on  each  new  debt,  as  It  accrues,  at  the 
rate  allowed  by  }aw.  Such  a  contract  cannot, 
therefore,  be  regarded  u  aii7  violation  of  tlie 
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usury  law.  But  In  the  contract  now  under 
consideration  the  borrower  Is  required  to  pay, 
and  promises  to  pay.  Interest  on  a  debt  before 
it  has  accrued.  Such  a  promise  would  be 
without  any  consideration,  unless  It  rests  up- 
on the  promise  to  repay  the  principal  sum 
loaned,  with  Interest  as  provided  for  in  the 
contract;  and,  if  so,  that  would  taint  the. 
whole  contract  with  usury,  as  It  would  enable 
the  lender  to  recover  interest  on  the  sam  loan- 
ed at  a  greater  rate  of  interest  than  that  al- 
lowed by  law. 

The  case  of  Bant  v.  Parrott,  30  S.  C.  81,  8 
S.  B.  '109,  which  Is  relied  npon  to  sustain  the 
judgment  below,  Is",  not  applicable  to  the  ques- 
tion which  this  court  Is  now  called  upon  to 
determine.  I  do  not  see  that  any  such  ques- 
tion was  decided,  or  even  considered.  In  that 
case.  It  was  nothing  but  the  ordinary  case 
of  a  discount  of  a  note  by  a  bank,  and  the 
rice  in  the  transaction  was  that  the  bank 
charged  discount  at  a  greater  rate  than  was 
allowed  by  law,  or  provided  for  In  the  con- 
tract; and  that  was  all  that  was  practically 
decided  In  that  case. 

It  seems  to  me,  therefore,  that.  In  any  view 
which  may  be  taken,  this  contract  whkdi  Is 
certainly  novel  in  Its  form,— as  I  have  not 
been  able  to  find  any  case,  and  none  has  beat 
dted,  hi  which  such  a  contract  has  come  be- 
fore the  court  for  eonitructlon,— must  he  re- 
garded as  usurious,  and  that  to  hold  otherwise 
would  practically  emasculate  the  usury  law, 
and  enable  money  lenders  to  receive  a  greator 
rate  of  Interest  than  that  which  Is  allowed  1^ 
law. 


STBMMBBMANN  et  al.  t.  LILIENTHAL 
et  al. 

(Supreme  Court  of  South  Carolina.   March  21, 
1899.) 

Bbsbfioial  AsaooiATioNB— Actiohs—  Parties  — 

PLBADINO— PkIKCIFAL  AND  SlTHETT— LlABIb- 
ITT  or  Sdrgtibs— Appbai.. 

1.  The  members  of  an  unincorporated  ben- 
eficial association  have  such'an  interest  in  the 
property  of  the  association  as  to  entitle  them 
to  sue  on  the  bond  of  the  treasurer  of  the  aa- 
BooiatioD  to  recover  the  amoont  of  a  defalca- 
tion, though  title  to  the  property  is  in  the  aa- 
sociatioQ,  regarded  as  a  unit,  or  in  officers 
thereof. 

2.  Under  Code.  I  140,  providing  that  when 
the  parties  are  very  numerous,  and  It  is  Imprac- 
ticable to  bring  them  all  before  the  court,  one 
or  more  may  sue  for  the  beoefit  of  the  whole,  a 
few  members  of  a  volontatr  beneficial  associa- 
tion, the  membership  of  which  is  over  200,  may 
sue  for  themselves,  and  all  the  other  membars, 
on  the  treasurer's  Do&d,  to  recover  the  amount 
of  a  defalcation. 

3.  Where  several  members  of  a  volTintary 
beuefioial  association  sue  for  themselves  and 
the  other  members  to  recover  propertf  of  the 
association,  the  complaint  need  not  aUege  tlie 
authority  of  plaintiffs  to  sue. 

4.  The  sureties  on  the  bond  of  the  treasurer 
of  a  beneficial  association  are  not  relieved 
from  liability  for  a  defalcation  because  the  as- 
sociation accepted  the  treasurer's  resignation, 
where  a  new  treasurer  was  Immedlateqr  elect- 
ed and  installed,  and  a  demand  made  on  tlw 
former  one  for  tbe  fonda. 
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5.  Where  the  bond  of  the  treasurer  of  a  ben- 
eficial osBociatioii  is  conditioned  that  he  shall 
faithfalhr  acconnt  for  all  moneys  received  by 
him,  and  shall,  on  his  ceasing  to  be  sach  treas- 
urer from  any  cause  whatsoever,  deliver  up  to 
his  snccessor  all  moneys  foaad  dae  and  owing 

Shim,  the  sureties  are  liable  for  a  refusal  of 
e  treasurer  to  deliver  moneys  to  his  auc- 
cesBor  after  he  had  resigned. 

6.  Where  it  does  not  appear  that  defend- 
ant, on  bis  demurrer  to  the  complaint  t>eing 
overruled,  applied  for  leave  to  anawer  over, 
error  cannot  be  attributed  to  the  trial  court  in 
failing  to  malte  proYlgion  therefor. 

Appeal  from  common  pleu  circuit  court  of 
Charleston  county;  Emeat  Gary,  Judge.  ■ 

Action  bj  Albert  Stemmermann  and  oth- 
ers, members  and  Bboretaolders  of  the  Deutach- 
er  Artillerie  Unterstuetsungs  Verein,  salng  in 
bdialf  of  tbemsdves  and  all  other  members 
and  shareholders,  against  J.  Fred  Llllenthal, 
treasurer  of  said  association,  and  J.  G.  Blohme 
and  H.  Pauls,  stuwtles  on  his  bond.  From 
an'  tnder  oTerrullng  tii^  demurrer  to  the 
complaint,  the  sureties  appeal.  Affirmed. 

Trenbcdm,  Rhett  &  Miller,  for  (y^lants. 
Murphy  &  l^egare,  for  reaiKiDdents. 

POPE,  J.  The  appeal  here  Is  from  an  or- 
der of  bis  honor.  Judge  Ernest  Gary,  overrul- 
ing the  demurrer  of  the  two  defendants  J.  C. 
Blohme  and  H.  Pauls  to  the  plalntlfFs'  com- 
plaint. It  will  be  well  proper,  therefore,  to 
reproduce  the  complaint,  which  is  as  follows: 

"The  plaintiffs  above  named,  complaining 
on  behalf  of  themselves  and  all  others,  mem- 
bers and  sharebolders  In  the  association  con- 
ducted under  the  name  of  tlie  Deutscher  Ar- 
tillerie Unterstnetznngs  Verein,  allege:  (1) 
That  the  plaintiffs  above  named,  together 
with  others,  to  wit,  more  than  two  hundred  In 
number,  now  are,  and  were  at  the  time  here- 
inafter mentioned,  members  and  shareholders 
in  a  certain  association  conducting  its  busi- 
ness under  the  name  of  the  Deutscher  Artil- 
lerie Unterstuetzungs  Verein.  (2)  That  the 
object  and  purpose  of  said  aSBociation  was, 
and  is,  to  provide  a  fund  for  and  to  pay  the 
burlai  expenses  of  a  deceased  member  and  of 
the  wife  of  a  member,  to  pay  annuities  to 
the  widows  of  deceased  members,  and  for  the 
payment  of  weekly  allowances  to  sick  mem- 
bers, and  for  other  like  purposes.  (3)  That 
for  tbe  orderly  conduct  of  its  affairs  and 
the  transaction  of  Its  business  said  association 
has  adopted  certain  rules  and  regulations,  and, 
among  other  things,  provides  for  tbe  elec- 
tion of  managing  officers  and  committees,  and 
for  the  appointment  and  election  of  a  treas- 
urer, who  Is  Intrusted  with  the  safe-kepping 
of  the  funds  of  said  association;  the  said 
treasurer  being  required  to  enter  Into  bond, 
with  sufficient  sureties,  for  the  faithful  per- 
formance of  his  duties,  the  same  to  be  made 
in  the  name  of  the  said  association,  to  wit. 
the  Deutscher  Artillerie  Unterstuetzungs  Ver- 
ein, but  nevertheless  for  the  beneflt  and 
protection  of  the  memlaers  of  the  said  asso- 
ciation, and  for  the  safe-keeping  of  their 
funds.    (4)  That  the  defendant  J.  Fred  Llllen- 


thal,  having  been  elected  treasurer  of  said  as- 
sociation and  society,  and  as  such  the  custo- 
dian of  its  funds,  the  property  of  plaintiffs 
and  other  members  of  the  said  association 
and  society,  on  the  27tb  day  of  April,  A.  D. 
1895,  made  and  driivered  unto  the  plaintiffs 
and  other  members  of  said  society  his  cer- 
tain bond  In  writing  and  under  seal,  dated  on 
that  day,  with  his  co-defendants  J.  C.  Blohme 
and  H.  Pauls  as  sureties,  the  same  being  in 
the  penal  sum  of  ten  thousand  dollars,  con- 
ditioned that  if  the  said  J.  Fred  Lilienthal 
did  and  should  well  and  faithfully  perform  all 
and  singular  the  duties  of  treasurer  of  the 
plaintiffs,  according  to  its  constitution  and 
by-laws  and  any  amendments  that  might  be 
made  thereto  for  and  during  the  term  he 
should  continue  treasurer  as  aforesaid  by  vlr- 
tne  of  the  election  by  which  he  then  held 
said  office,  or  any  subsequent  successlTe  elec- 
tion or  elections  thereto,  and  until  he  should 
faithfully  deliver  all  moneys  or  property' 
which  he  had  then  or  might  thereafter  re- 
ceive as  such  treasurer  to  his  successor  in 
such  office,  or  to  such  other  persons  as  the 
plaintiffs,  or  tbe  autborized  officers  thereof, 
should  direct;  and  should  faithfully  account 
for  all  moneys  and  properties  theretofore  re- 
ceived by  him  as  such  treasum',  or  which 
he  might  thereafter  rec^ve  as  such,  and 
should  keep  true  and  Just  accounts  of  all 
property  belonging  to  the  plaintiffs  that  might 
come  into  his  bands;  and  should  exhibit  and 
submit  to  the  plaintiffs,  or  to  tbe  person  there- 
unto appointed  by  the  same,  his  accounts  and 
the  vouchers  therefor,  whenever  be  should 
be  property  requested;  and  should,  on  his 
ceasing  to  be  such  treasurer,  from  any  cause 
.whatever,  deliver  up  to  his  successor  in  office 
all  of  the  moneys  and  property  of  the  plaia- 
tiffs  which  might  be  found  to  remain,  or  which 
ought  to  be  in  his  bands,  and  all  that  might 
be  found  due  and  owing  by  him,  and  his 
books  of  accounts,  and  the  vouchers  thereto 
belouging,— then  the  said  obligation  to  be  null 
and  void,  or  otherwise  it  should  remain  in  full 
force  and  virtue.  A  copy  of  which  bond  is 
hereto  annexed  as  a  part  of  this  complaint, 
and  to  which  reference  is  craved.  (5)  That 
notwithstanding  the  fact  that  the  said  bond 
was  made  payable  to  the  Deutscher  Artillerie 
Unterstuetzungs  Verein,  it  was  intended  to 
secure  the  funds  and  money  of  the  plaintiffs 
and  the  other  members  of  the  said  association 
and  society,  and  these  plaintiffs  are  advised 
the  same  inures  to  the  benefit  of  the  plain- 
tiffs and  the  other  members  of  tbis  aocie^ 
and  association.  (6)  That  the  defendant  J. 
Fred  IJilentfaal  resigned  his  office  as  treasurer 
as  aforesaid  on  the  30th  day  of  September. 
A.  D.  1896,  and  thereupon  his  resignati(Hi 
was  duly  accepted,  and  WlUlam  C.  P.  Hesen- 
kamp,  one  of  the  plaintiffs  above  named,  was 
duly  elected  and  appointed  to  tbe  office  of 
treasurer,  as  successor  of  the  said  J.  Fred 
Lilienthal  as  aforesaid,  and  that  he  duly  qual- 
ified and  entered  upon  the  duties  of  his  said 
office.    (7)  That  at  tlie  time  of  tlie  res^na- 
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tion  of  tbe  said  3.  Fred  Lilleotbal,  by  Tlr- 
tue  of  his  office  as  treasurer  as  aforesaid,  be 
bad  in  bis  hands  of  tbe  mooeys  and  funds 
of  the  plalntlfb  and  other  members  of  tbe 
said  society  four  thousand  three  hundred  and 
thirty-four  cVioo  dollars,  no  part  of  which 
has  been  paid.  (S)  That  the  condition  of  said 
bond  has  been  broken:  (a)  In  that  the  defend- 
ant J.  Fred  LUientbal,  after  his  said  resigna- 
tion, and  before  the  commencement  of  this  ac- 
tion, upon  his  being,  in  writing,  required 
by  the  committee  representing  said  society 
and  association  and  these  plaintiffs  and  the 
other  members  as  aforesaid,  neglected  and 
refused  to  pay  over  the  money  and  funds  In 
his  hands  as  treasurer  as  aforesaid,  (b)  In 
that  the  said  J.  Fred  LUientbal  has  defaulted 
under  said  Iwnd,  and  has  uegiected  and  refus- 
ed to  turn  over  to  bis  successor  as  treasurer, 
for  the  plaintiffs  and  other  members  aforesaid, 
the  funds  and  money  In  his  bands  as  afore- 
said, for  which  a  demand  was  duly  made  up- 
on him.  (9)  That  tbe  members  and  abarehold- 
ers  In  said  society  and  association  are  very 
numerous,  to  wit,  more  than  two  hundred  in 
number,  and  that  it  is  Impracticable,  therefore, 
to  bring  them  all  before  the  court  In  this  ac- 
tion; wherefore  tbe  plaintiffs  above  named 
sue  for  tbe  beneSt  of  all.  Wherefore  the 
plaintiffs  pray  Judgment  against  the  de- 
fendants: (1)  That  the  conditions  of  said 
bond  are  broken,  and  that  they  bare  Judg- 
ment against  the  defendants  Jointly  and  sev- 
erally for  four  thousand  three  hundred  and 
ihlrty-four  dollars  and  sixty-two  cents,  to- 
gether with  the  costs  and  dlsbursementa  of 
this  action." 

The  defendant  J.  Fred  LUientbal  made  no 
answer  or  appearance.  The  other  defend- 
ants submitted  this  demurrer: 

"The  defendant  J.  C.  Blohme  demurs  to 
tbe  complaint  herein  for  grounds  that  will  ap- 
pear upon  the  face  of  the  complaint:  (1) 
That  there  is  a  defect  of  parties  plaintiff  in 
the  omission  of  the  Deutscber  ArtUlerle  Un- 
terstuetzungs  Verein,  and  all  of  the  members 
and  shareholders  thereof.  (2)  That  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stltute  a  cause  of  action  as  to  this  defend- 
ant" 

Judge  Gary  handed  down  tbe  following  or- 
der: 

"The  plaintiffs  In  this  action  are  members 
of  a  voluntary  association,  and  bring  this  ac- 
tion for  the  benefit  of  tbemselres  and  the 
other  members  of  the  association,  to  recover 
from  the  said  LUientbal  and  the  sureties  on 
bis  Iwnd  certain  funds  they  allege  are  in  his 
bands  as  the  treasurer  of  the  association. 
Tbe  defendant  LUientbal  does  not  answer  the 
complaint  but  his  co-defendants  and  sureties 
as  aforesaid  demur  to  the  complaint  upon  two 
};round8:  '(1)  That  this  action  cannot  be 
maintained  by  one  or  more  of  tbe  members 
of  said  association  for  the  benefit  of  all,  and 
that,  In  order  to  malntalo  this  action,  all  of 
the  members  of  the  association  should  be 
made  parties.   (2)  That  the  complaint  shows 


on  its  face  that  the  defendant  Lillenthal  re- 
signed his  office  as  treasurer  of  said  associa- 
tion prior  to  tbe  commencement  of  this  ac- 
tion, and,  his  resignation  having  been  form- 
ally accepted  by  the  association,  his  sureties 
on  bis  bond  as  treasurer  thereof  are  there- 
fore relieved  from  any  liabUIty  on  said  bond.' 
Tbe  section  of  tbe  Code  under  which  this  ac- 
tion is  brought  Is  140,  and  need  not  be  quoted 
here  at  length.  I  think  the  test  stated  by  Mr. 
Pomeroy  truly  states  what  actions  may  l>e 
maintained  by  one  or  more  for  tbe  benefit  of 
all.  In  his  work  on  Code  Practice  he  says: 
'The  test  would  be  to  suppose  an  action  In 
which  alt  of  uumerous  persons  were  actually 
made  plaintiffs  or  defendants,  and,  tf  it  could 
be  maintained  in  that  form,  those  ones  might 
sue  or  be  sued,  on  behalf  of  the  others;  but, 
if  such  an  actual  joinder  would  be  improper, 
the  suit  by  or  against  one  or  a  representative 
would  be  Improper,  notwithstanding  the  per- 
mission contained  tn  this  section  of  the  stat- 
ute.' It  would  seem  from  this  test  that  these 
plaintiffs  have  tbe  right  to  maintain  the  ac- 
tion. The  very  contention  of  the  defendants 
is  that  the  action  is  not  brought  In  the  name 
of  aU  of  the  plaintiffs.  It  certainly  could 
have  been  brought  in  the  name  of  aU.  I 
therefore  overrule  this  ground  of  demurrer. 

"The  second  ground  of  demurrer  must  also 
be  overruled.  Tbe  complaint  alleges  that  the 
condition  of  tbe  defendant's  bond  is:  'That 
if  the  said  J.  Fred  LUientbal  wUl  and  shall 
weU  and  faithfuUy  perform  aU  and  singular 
the  duties  of  tbe  treasurer  of  tbe  said  plain- 
tiffs according  to  the  constitution  and  by-laws 
and  any  amendments  that  might  be  made 
thereto  for  and  during  tbe  term  he  should  con- 
tinue as  treasurer  as  aforesaid  by  virtue  of 
the  election  by  which  he  held  said  office,  and 
untU  he  should  faithfully  deliver  all  moneys 
or  property  which  be  had  then  or  might  there- 
after receive  as  such  treasurer  to  his  succes- 
sors in  such  office,  or  to  such  other  person  as 
the  plaintiffs  or  the  authorized  officers  there- 
of should  direct;  and  should  faithfully  ac- 
count for  all  moneys  and  properties  thereto- 
fore received  by  him  as  such  treasurer,  or 
which  he  might  thereafter  receive  as  such; 
and  should  keep  true  and  Just  accounts  of  all 
property  belonging  to  the  plaintiffs  that  might 
come  into  bis  hands;  and  should  exhibit  and 
submit  to  tbe  plaintiffs,  or  to  tbe  person 
thereunto  appointed  by  the  same,  bis  accounts 
and  the  vouchers  therefor,  whenever  he 
should  Iw  properly  requested,  and  should,  on 
his  ceasing  to  be  such  treasurer,  from  any 
cause  whatsoever,  deliver  up  to  his  successor 
in  office  all  of  the  moneys  and  property  of 
the  plaintiffs  which  might  be  found  to  remain 
or  which  ought  to  be  in  his  hands,  and  ail 
that  may  be  found  due  aud  owing  by  him  and 
bis  books  of  accounts,  and  tbe  vouchers  there- 
to belonging,— then  the  said  obligation  to  be 
nuU  and  void,  or  otherwise  it  should  remain 
in  fuU  force  and  effect'  The  complaint  al- 
leges that  there  Is  money  in  tbe  hands  of  LU- 
ientbal, belonging  to  said  association,  which 
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be  has  failed  to  turn  orer  after  a  written  de- 
mand; that  the  conditions  of  bis  bond  have 
been  violated.  In  deciding  this  gronnd  of  de- 
murrer we  must  assume  these  allegaflons  to 
be  true.  Such  being  the  case,  I  fall  to  see 
wherein  bis  bondsmen  claim  that  they  are  re- 
lieved from  liability  when  the  conditions  ex- 
pressed la  their  obligations  have  been  brolieD. 
The  complaint  alleges  that  they  have  failed 
to  carry  out  the  express  conditions,  and  that 
the  same  has  been  breached.  This  being  the 
case,  tbelr  liability  would  attach.  It  Is  there- 
fore ordered  thnt  the  demurrer  be  overruled." 

The  following  were  the  grounds  of  appeal; 

"(1)  Because  It  appeared  upon  the  face  of 
the  complaint  that  the  plaintiffs,  as  members 
Jind  shareholders  of  said  association,  possess- 
ed no  several  Interest  In  the  funds  of  the 
association,  and  were  not  entitled  to  share 
therein,  or  distribute  the  same  among  them- 
selves. That  they  possessed  no  title  to  the 
fund,  and  nothing  transmissible  to  their  heirs 
or  legal  representatives.  (2)  Because,  if  this 
"be  so,  then  the  right  to  maintain  an  action  for 
the  recovery  of  the  funds,  damages  for  a 
breach  of  the  bond,  the  property  of  the  asso- 
ciation, was  either  In  the  managing  oflScers 
and  committees  alleged  In  the  complaint  to 
exist,  or  In  all  of  the  members  of  the  associ- 
ation as  a  nolt.  (3)  Because  section  140  of 
the  Code  is  inapplicable  to  a  case  such  as  this, 
and,  even  If  applicable,  It  appears  on  the  face 
of  the  complaint  that  It  is  not  Impracticable 
to  malEe  all  members  of  the  association  par- 
ties, but  merely  Inconvenient,  which  is  not 
sufficient,  as  a  matter  of  law,  to  permit  the 
adopHoD  of  this  Code  provision  for  tbe  plead- 
ing. (4)  Because  the  complaint  failed  to  al- 
lege the  authority  of  the  plaintiffs  of  record 
to  sue. 

"Second  exception :  The  presiding  Judge 
further  erred  In  overruling  the  demurrer  of 
the  defendants  H.  Pauls  and'  J.  C.  Blohme 
to  the  complaint  in  this  action,  In  that  it  ap- 
peared from  the  face  of  the  complaint  that 
the  allegations  thereof  did  not  allege  suffl- 
<rlent  facts  to  constitute  a  cause  of  action 
against  said  defendants;  the  several  grounds 
of  error  on  the  part  of  tbe  presiding  judge 
being  the  following:  (1)  Because  It  appears 
from  said  complaint  that,  without  the  knowl- 
edge of  defendant's  sureties,  the  association 
accepted  tbe  resignation  of  Lilienthal  as 
treasurer,  and  allowed  him  to  retain  the 
funds  of  tbe  association  in  his  Individual 
capacity,  and  not  as  an  officer  of  the  asso- 
ciation, thereby  varying  tbe  responsibility  of 
the  said  principal,  and  operating  to  discharge 
tbe  defendants  as  sureties.  (2)  Because  no 
breach  of  bond  Is  alleged  as  occurring  pre- 
vious to  such  acceptance  of  resignation,  the 
default  alleged  being  the  refusal  of  Lilien- 
thal, after  bis  resignation,  to  turn  over  the 
funds,  and  the  action  being  gronnded  npon 
such  alleged  breach  of  bond. 

"Third  exception:  That  the  presiding  Judge 
erred  In  omitting  from  his  order  overruling 
tbe  demurrers  herein  permission  to  defend- 


ants to  plead  over  to  the  cfHnpIaint  herein 
upon  such  terms  as  might  be  Just." 
Ijet  us  pass  upon  these  exceptions  In  their 

order: 

Exception  1  is  divided  into  four  subdivi- 
sions, as  follows:  Sabdlvision  1:  It  seems  to 
us  that  the  relation  of  the  200  shareholders 
or  members  of  this  voluntary  association  to 
such  body  and  to  each  other  la  not  difficult 
of  apprehension.  These  gentiemen,  when 
they  first  came  together,  were  governed  by 
an  act  of  Inccurporation  from  our  general  as- 
sembly. Their  alms  were  most  praiseworthT. 
—to  care  for  the  sick,  bury  the  dead,  etc., 
among  their  membership.  After  a  whUe  they 
were  carel^s,  and  did  not  ask  the  legislature 
for  a  renewal  of  their  charter,  but  thelt  aims 
were  the  same,  whether  acting  under  a  char- 
ter or  without  one.  Certainty,  if  all  tbe  mem- 
bers should  consent,  a  dissolution  of  such 
body  might  be  had,  and  a  division  of  the 
funds  among  the  member^ip.  This  would 
show  that  In  the  last  analysis  of  the  relation 
of  each  indlvldnal  member  to  the  asaociatioD, 
individual  several  rights  might  exist.  Un- 
questionably, RttN  their  charter  expired,  each 
member  possessed  some  title  to  whatever  prop- 
erty was  held  and  owned  by  the  association. 
Subdivision  2:  We  will  suppose  It  be  admitted 
that  the  title  to  the  money  and  other  property 
owned  by  this  association  did  reside  fn  the 
whole  membership,  and,  from  one  standpoini. 
such  whole  membership  should  be  regarded  as 
a  onlt;  or  suppose  it  be  admitted  that  the 
tide  was  In  certain  officers  of  the  association. 
Such  admissions  would  not  destroy  a  right  ot 
action  for  the  recovery  of  any  property  Im- 
property  taken  from  the  association  in  and  by 
the  members  of  such  association.  It  must 
always  be  remembered  that  an  officer  of  an 
association  is  but  the  agent  of  the  principal, 
to  wit,  the  whole  membership  of  the  assoda* 
Uon.  Subdivision  S:  We  think  If  there  ever 
was  a  case  where  the  wisdom  of  section  140 
of  the  Code  was  Illustrated,  it  is  Just  this 
case.  The  Idea  of  200  members  being  made 
plaintiff^  in  an  action  to  have  a  defaulting 
treasurer  and  his  sureties  make  whole  a  fund 
of  money  set  apart  to  be  applied  to  objects  of 
mercy,  wh^  a  half  dozen  bring  the  suit  for 
themselves  and  all  othersi  The  very  object 
of  tbe  section  of  the  Code  is  fully  met  when 
7  bring  the  stilt  for  themselves  and  the  oth^r 
200.  And  as  to  subdivision  4,  we  must  over- 
rule it.  There  la  no  law  which  sanctions  this 
proposition. 

Second  exception:  Subdivision  1:  Sorely 
the  appellants  cannot  be  in  earnest  in  advan- 
cing the  proposition  that  the  acceptance  of  the 
resignation  of  an  officer  by  their  principal 
without  notice  to  the  sureties  is  an  Invasion 
of  such  sureties*  rights,  and  works  a  release 
to  such  sureties  from  the  bond  of  their  prin- 
cipal. We  cannot  regard  the  law  as  snstala- 
Ing  any  such  contention.  But  the  appellanis 
suggest  that  thereby  the  association  made  the 
retiring  treasurer  to  hold  the  fnnda  In  his  In- 
dividual capacity,  and  thus  freed  the  sureties. 
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Tlie  complaint  says  the  association  accepted 
the  reslgnatioii,  aud  elected  a  new  treasurer, 
naming  him.  It  also  set  out  that  a  demand 
for  the  funds  iKlonging  to  the  association 
has  been  made  by  such  new  treasurer,  and 
also  by  a  committee,  both  of  which  demands 
have  been  Ignored  by  Ltlientbal  and  bis  sure- 
ties; and  more  than  $4,000  of  the  funds  of 
this  association  are  withheld  from  it  by  Lil' 
ienthal.  So,  as  to  Eubdlrlsion  2,  we  see  no 
merit  in  it.  Now  as  to  the  third  exception:  The 
<Ase  falls  to  disclose  that  any  application  was 
made  to  Judge  Gary  for  leave  to  answer  over. 
While  we  will  not  attribute  error  to  Judge 
Oary  In  not  allowing  the  two  sureties  to  an- 
swer over,  in  the  abundance  of  caution  we 
will  provide  for  permission  for  the  sureties 
to  answer,  provided  the  answers  are  put  In 
20  days  after  the  remittitur  reaches  the  circuit 
court. 

It  Is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  affirmed,  with 
leave,  however,  to  the  defendants  Blohme 
and  Pauls  to  anawer  the  orlghial  complaint 
within  20  days  after  the  remittitur  reaches 
the  circuit  court;  but,  if  they  fall  to  answer, 
then  the  circuit  court  shall  grant  judgment 
aiCAinat  all  three  defendants. 


HILLAN  T.  SOUTHERN  RY.  CO. 
{Supreme  Court  of  South  Carolina.   March  26, 
1889.) 

PLBADINO — ANSWER— Ah  BMDMSKT—IXCOreslSTENT 

l>Bru(SBS — Bbvibw— Ql'bstio!!  Kvt  Raised 
Bklow. 

1.  On  motion  fw  leave  to  amend  the  answer, 
the  requirement  of  an  affidavit  that  the  pro* 
posed  amendments  are  meritoriouB,  or  baaed  on 
facts  existing  when  the  origiaal  answer  was 
prepared,  or  that  failure  to  hiclude  them  in 
the  original  answer  did  not  arise  from  negli- 
frenoe,  is  within  the  discretion  of  the  court; 
Code.  I  194,  pt.>rmittiQg  an  amendment  before 
or  after  judgment  in  Jurtherance  of  justice, 
and  on  such  terms  as  may  )ie  proper. 

2.  The  right  of  defendant,  under  the  Code,  to 
plead  all  defenses  to  the  onuses  of  action  set 
out  in  the  complaint,  entitles  him  to  plead  sep- 
arate defensei,  regardless  of  their  inconsisten- 
cy, provided  that  each  would.  if  -estaUished,  de- 
fent  rlsintifTa  claim  in  whole  or  in  part. 

3.  An  objection  that  the  court  below  reJied  on 
a  verbal  statement  of  facts  by  counsel  in  sup- 

rt  of  a  motion  to  amend  a  pleading  cannot 
made  for  the  first  l^me  on  appeal. 

4.  Code,  {  171.  subd.  2,  providing  that  the 
answer  may  contain  as  many  separate  defenses 
and  coanter  defenses  as  defendant  may  have, 
whether  legal  or  equitable,  permits  a  defend- 
ant to  seporatelj  plead  as  many  defenses  in  the 
answer  as  he  may  have,  though  they  are  Incon- 
sistent. 

Appeal  from  common  pleas  circuit  court  of 
Newberry  county;  J.  C.  Klugh,  Judge. 

Action  by  Ttobert  R.  Mlllan  against  the 
Southern  Railway  Company.  Krom  an  order 
allowlDg  the  order  to  be  amended,  plalntllC 
appeals.  Affirmed. 

Johnstone  &  Welch,  Cor  appellant  B.  L. 
Abney  and  Duncan  &  Sanders,  for  respond- 
ent. 


POPE,  J,  The  complaint  alleged  three 
causes  of  action  against  the  defendant,  claim- 
ing $1,000  damages.  Service  of  summons  and 
complaint  was  made  on  the  4th  February, 
1898.  On  the  12th  February,  1898,  carefully 
prepared  notices  were  served  to  require  plain- 
tiff to  elect  upon  which  cause  of  action  he 
would  rely;  to  make  the  complaint  more  defi- 
nite and  certain;  also  to  set  out  a  bill  of  lad- 
ing; and  also  for  more  time  to  answer.  These 
notices  were  heard  by  Judge  Benet  at  cham- 
bers, on  the  2l8t  of  February,  1898,  and  were 
decided  on  the  same  day  (at  night).  The  an- 
swer w^  served  on  the  24th  of  F^rnary, 
1898,  under  protest  On  the  16th  of  June, 
1898.  a  notice  of  a  motion  before  his  honor. 
Judge  Klu^,  at  chambers,  for  leave  to  file 
an  amended  answer,  accompanied  by  such 
proposed  amended  answer,  was  served.  On 
the  6th  day  of  July  an  order  was  made  by 
his  honor.  Judge  Klugh,  allowing  the  answer 
to  be  am^ded  as  directed.  From  this  older 
the  plaintiff  now  appeals. 

The  following  Is  the  order  made  by  Judge 
Klugh:  "This  Is  a  motion  to  be  allowed  to 
amend  tbe  answer  of  the  defendant  so  as  to 
allow  It  to  set  up  the  defense  of  negligence 
of  the  plaintiff  In  not  watering  and  feeding 
the  horses  which  it  Is  alleged  were  Injured 
by  defendant's  neglect  in  this  particular;  and 
also  the  defense  that  the  plalntlET,  by  his  acts 
and  conduct,  has  waived  any  right  he  may 
have  had  to  bring  this  action,  and  is  now  es- 
topped from  complaining  of  the  defendant. 
The  motion  Is  made  npon  tbe  entire  record 
herein,  and  Is  resisted  on  the  grounds  (1)  that 
there  is  no  affidavit  showing  merit  In  the  ad- 
ditional defenses,  or  want  of  knowledge  on 
the  part  of  tbe  defendant  of  their  existence 
at  the  time  the  original  answer  was  served, 
or,  at  least  some  reasonable  grounds  why 
they  were  not  set  up  In  the  original  answer; 
and  (2)  that  the  defense  of  contributory  neg- 
ligence of  the  defendant  Is  dolled;  and  also 
(3)  that,  as  the  defense  of  waiver  and  estoppel 
had  not  been  alleged  or  pleaded  In  tbe  orig- 
inal answer,  the  defendant  must  now  be 
deemed  to  have  waived  It  It  may  be  true 
that  it  Is  always  better  to  make  a  motion  of 
this  kind  npon  affidavits  showing  that  the 
proposed  amendment  Is  njateiial,  and  that 
some  reasons  exist  why  It  was  not  set  up  la 
the  original  answer.  But  where  It  appears 
that  no  delay  or  other  injury  can  come  to  the 
plaintiff,  and  that  the  additional  defense  ask- 
ed for,  if  established  to  the  satisfaction  of  the 
jury,  would  defeat  the  plaintiff's  dalm.  either 
In  whole  or  In  part,  I  do  not  think  that  an 
affidavit  Is  absolutely  necessary  before  the 
amendment  e^uld  be  allowed.  Not  do  I 
think  that  an  affidavit  slionld  be  required 
stating  the  reason  why  the  proposed  new 
facts  were  not  alleged  In  the  original  answer, 
where  It  appears,  as  It  does  In  this  case  from 
the  record  Itself,  and  as  stated  by  counsel, 
tbe  answer  was  In  the  first  Instance  hurriedly 
prepared;  as  In  such  cases  It  frequently  hap- 
pens that  counsel  leaves  out  matter  that  more 
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mature  delilieratton  coDTlnces  them  Is  mate- 
riaL  Neither  do  I  think  that  the  amendments 
should  be  refused  on  either  of  the  other 
grounds  urged  against  them.  Code,  i  171, 
subd.  2,  permits  a  defendant  to  set  forth  In 
his  answer  as  many  defenses  as  he  may  have. 
Even  though  they  may  be  inconsistent  with 
each  other,  they  should  be  stated  and  set 
forth  In  separate  paragrai^s.  And,  as  the  de- 
fendant asks  to  be  allowed  to  do  this,  the  mo- 
tion will  be  granted." 

The  grounds  of  appeal  are  as  follows:  "(1) 
That  his  honor,  Judge  J.  C.  Klugh,  erred  In 
holding  that  It  was  not  necessary  in  the  mo- 
tion before  him  to  show  by  affldavlt— First, 
that  there  was  merit  in  the  pioiMsed  amend- 
ments; second,  that  the  existence  of  the  fact 
or  facts  which  gave  rise  to  the  proposed 
ameodmeuts  was  unknown  to  the  defendant 
at  the  time  it  served  Its  original  answer; 
third,  that  if  these  fticts  were  within  the 
knowledge  of  the  defendant  at  the  time  of  the 
service  of  Its  original  answer,  some  reasonable 
excuse  for  not  having  stated  or  pleaded  them. 
<2)  That  his  honor,  Judge  J.  C.  Klugh.  erred 
in  alloning  the  defense  of  conti-ibutory  negli- 
gence as  an  amendment  to  the  original  answer 
of  the  defendant,  because  the  original  answer 
of  the  defendant  was  a  single  defense,  com- 
posed of  several  allegations,  one  of  which  was 
a  general  denial,  and  was  therefore  utterly 
Inconsistent  with  the  proposed  amendment, 
which  was  one  of  confession  and  avoidance 
on  the  part  of  the  defendant.  (3)  That  his 
honor.  Judge  J.  C.  Klugh,  erred  in  holding  that 
it  was  a  sufficient  showing  wherein  it  was 
made  to  appear  that  the  'additional  defense' 
Is  such  a  defense  per  se.  and  lirespectlve  of 
the  facta  npon  which  it  is  founded,  that.  If  es- 
tablished, would  defeat  the  plaintiff's  claim  in 
whole  or  In  part,  to  entitle  the  defendant  to 
amend  his  answer.  (4)  That  his  honor,  Judge 
J.  G.  Klugh,  erred  In  holding  that  an  affidavit 
should  not  be  required  stating  the  reasw  why 
the  proposed  new  facts  were  not  alleged  In  the 
original  answer,  when  It  appears,  as  It  does  in 
this  case,  from  the  record  Itself  and  from  the 
statement  of  counsel,  the  answer  Id  the  lirst 
Instance  was  hurriedly  pi-epared.  (5)  That 
bis  honor,  Judge  J.  C.  Klugh,  erred  In  holding 
that  'the  Code,  in  section  171.  subd.  2,  permits 
a  defendant  to  se^up  as  many  defenses  In  his 
answer  as  be  may  have,  even  though  they 
may  be  Inconsistent  with  each  other.  They 
should  be  stated  in  separate  paragraphs,  and, 
as  the  defendant  asks  to  be  allowed  to  do  this, 
the  motion  will  be  granted.* " 

We  win  examine  them  In  their  numerical 
order, 

1.  We  have  been  careful  to  reproduce  the 
text  of  the  order  of  the  circuit  Judge,  and  also 
the' grounds  of  appeal  thei-efrom.  because  the 
question  as  to  the  form  of  an  application  to 
amend  an  answer  before  trial  Is  for  the  first 
time  presented  to  us  for  consideration.  The 
right  to  grant  ameuHmeut  of  pleadings  Is  Set 
out.  In  Its  different  phases.  In  section  194  of 
onr  Code  of  Procedure.    It  la  in  these  words: 


"Sec.  194.  The  court  may,  before  and  after 
Judgment,  in  furtherance  of  Justice,  and  on 
such  terms  as  may  be  proper,  amend  any 
pleading,  process  or  proceeding.  •  •  *  or 
by  inserting  other  allegations  material  to  tbe 
case.  *  •  *"  Thus,  the  law  clotbes  the 
circuit  Judge  with  the  rif^t  before  or  after 
Judgment,  to  allow  an  amendment  to  an  an- 
swer In  furtherance  of  Justice  and  on  sueb 
terms  as  may  be  proper.  The  discretion  is  that 
of  tbe  circuit  Judge,  and  unless  some  statu- 
tory provision,  or  rule  of  court  in  consonance 
with  the  law,  guides  the  Jndge  as  to  the  meth- 
od to  be  pursued  in  presenting  snch  question 
to  him,  it  would  seem  that  he  was  master  of 
the  situation,  and  Is  only  to  be  guided  by  the 
furtherance  of  Justice  and  by  such  terms  as 
he  may  deem  proper.  After  reflection  and 
reading,  we  must  say  that  both  oor  statutes 
and  our  rules  of  court  lay  no  restriction  upon 
the  abdication  to  the  drcnlt  Judge  tor  an 
amendment,  so  t&r  as  their  form  Is  concerned. 
If  the  circuit  Judge  should,  on  such  an  applica- 
tion to  amraid  an  answer,  require  an  affidavit 
from  the  movant  that  the  proposed  amend- 
ments are  meritorious,  or  that  such  amend- 
ments are  based  upon  facts  existing  at  the 
time  the  original  answer  was  prepared,  or 
that  the  failure  to  have  the  original  answer 
embody  the  proposed  amendments  did  not 
arise  from  negligence  or  carelessness,  under 
such  circumstances  we  are  obliged  to  bold  that 
this  ground  of  attack  cannot  be  sustained. 

2.  It  does  not  seem  to  us  that  the  circuit 
Judge  was  in  error  in  permitting  the  amend- 
ment to  the  answer,  In  which  amendment  it 
was  set  out  that  the  defense  of  contributory 
negligence  was  relied  on.  If  this  defense  could 
be  substantiated,  it  would  defeat  plalDtifiTs 
right  of  recovery.  The  theory  of  the  Code  is 
that  In  a  complaint  the  plaintiff  should  be  al- 
lowed to  set  out  as  many  causes  of  action  as 
he  may  have  arising  out  of  the  same  tran^nc- 
tloD,  and  that  the  defendant  should  be  penult- 
ted  to  Include  in  his  answer  all  the  defenses: 
to  the  plaintiffs  causes  of  action  set  out  In  the 
plaintiff's  complaint,  and  in  pleading  In  the 
answer  such  separate  answers  there  need  be 
no  care  that  such  separate  defenses  are  con- 
sistent with  each  other.  The  requlremeni 
must  be  that  such  separate  defenses  are  Ui 
answer  to  plalntlfTs  single  or  several  caDBes  of 
action,  as  set  out  In  bis  complaint. 

3.  Our  answer  to  the  second  groond  of  ap- 
peal Is  sufficient  as  to  the  third. 

4.  We  think  that  counsel  for  appellant  are 
cut  off  from  raising  any  objection  now  to  tbe 
reliance  placed  by  the  circuit  Judge  upon  tbe 
hare  statement  of  respondent's  counsel  that 
their  original  answer  was  prepared  in  great 
haste,  or  hurriedly  prepared;  i>ecause  when 
such  stiiteinent  of  counsel  was  made,  as  ap- 
pears from  the  "case"  for  appeal,  no  objectloa 
was  interpoaed  by  appellant's  counsel  to  that 
method  of  presenting  facts  to  the  circuit  Juiige. 
If  attorneys  object  to  a  verbal  statement  of 
foots  by  oi^slng  counsel,  they  should  do  tbe 
circuit  Judge  the  kindness  of  objectlns  thereto 
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then  and  tbere,  and  not  wait  to  do  so  until  an 
appeal  is  taken.  We  might  remark  that  the 
relation  ot  the  circuit  Judge  to  his  brethren  at 
the  bar.  and  also  that  of  counsel  among  them- 
aelTes  Is  such,  all  of  them  being  of  such  high 
character,  that  unless  an  objection  to  a  verbal 
statement  of  a  fact  bj  an  attorney  Is  objected 
to  at  the  time  It  la  the  most  natural  thing  In 
the  world  to  accept  It.  No  doubt,  as  the  cir- 
cuit Judge  remarked  In  the  case  at  bar,  It 
Trould  be  better  to  have  all  statements  of  fact, 
upon  which  motions  to  amend  shall  be  predi- 
cated, presented  In  affidavits,  but  such  a 
course  is  not  indispensable. 

5.  We  cannot  bold  the  circuit  judge  in  error 
ns  complained  In  the  fifth  ground  of  appeal. 
The  language  of  section  171  of  the  Code 
•'•  «  •  The  defendant  may  set  forth 
by  answer  as  many  defenses  and  counter- 
claims aa  be  may  have,  whether  they  be  such 
as  have  been  heretofore  denominated  legal  or 
equitable  or  both.  They  must  each  be  sep- 
arately stated,  and  refer  to  the  causes  of  ac- 
tion which  they  are  Intended  to  answer.  In 
such  manner  that  they  may  l>e  Intelligibly 
(listingDlsbed."  Wc  apprehend  that  the  ap- 
pellant relies  upon  the  fact  that  section  171, 
supra,  seems  to  be  intended  to  embrace  coun- 
terclaims, to  bring  home  error  to  the  circuit 
Judge.  Primarily,  the  view  of  the  appellant 
of  this  section  of  the  Code  seems  to  be  cor- 
rect, but  an  examination  of  the  text  of  the 
section  shows  that  the  special  regulations  as 
to  connterclalma  alone  have  already  been  pre- 
sented therein.  Bat,  after  that,  language  era- 
ployed  shows  that  a  broader,  more  comprehen- 
sive discretion  la  wished  to  he  given;  hence 
the  language  employed  la:  "The  defendant 
may  set  forth  by  answer  aa  many  defenses 
and  counterclaims  as  he  may  have,"  etc.  We 
must  overrule  all  these  grounds  of  appeal.  It 
Is  the  judgment  of  this  court  that  the  order 
of  the  clrcnlt  court  appealed  from  be  affirmed, 
and  the  action  be  remanded  to  the  drcoit 
court. 


ATLANTA   ELEVATOR   CO.   v.  FULTON 
BAG  &  Cai'TON  MILLS. 

(Supreme  Court  of  Georgia.  Feb.  3,  1898.) 

SPUTTixa  Cacsb  or  Aotioh  —  actio:!  for  Dak- 

AOR9. 

1.  A  creditor  cannot  bring  an  action  against 
his  debtor  for  an  amount  admitted  to  be  due 
upon  an  account  resulUng  from  a  single  con- 
tract, the  whole  debt  being  mature,  thus  en- 

•  force  payment  of  that  amount,  and  afterwards 
maintain  a  second  action  against  the  defendant 
for  a  balance  alleged  to  be  due  on  the  same  ac- 
count in  excess  of  the  amount  originally  sued 
for;  and  this  is  true,  although  the  petition  Sled 
In  the  first  case  recited  that  the  plaintiff  re- 
served the  light  to  bring  such  second  action, 

2.  Nor  Is  a  second  action  of  the  nature  above 
indicated  maintainable  for  the  recovery  of  dam- 
HKCH  arising  from  iiUegod  hnd  faith  and  liti- 

giousness  od  the  part  of  the  defendant  in  r^ns- 
tg  to  pay,  in  the  first  instaneet  the  full  amoant 
dne  to  the  piaintifT. 
(Syllabns  Iqr  the  Court.) 


Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Atlanta  Elevator  Company 
against  the  Fulton  Bag  &  Cotton  Mills.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed. 

The  following  Is  the  official  report: 
Petitioner  sued  for  $75  principal  and  $100 
attorney's  fees,  alleging  that  in  ISOo  plaluttfl 
contracted  to  build  two  elevators  for  defend- 
ant for  $1,143.75;  that  defendant  paid,  in  the 
early  part  of  1896,  ?ft40.25,  and  In  December, 
1806,  $473.30,  but  refuses  to  pay  balance,  al- 
leged to  be  $7S;  that  defendant's  refusal  to 
pay  was  In  bad  faith;  that  plaintiff  had  been 
compelled  to  sue  for  the  $473.30  paid  In  De- 
cember, 1800;  that  said  suit  was  defended  un- 
til the  defendant  was  required  to  swear  to  the 
truth  of  his  defenses;  that  payment  was  then 
made  and  suit  dismissed;  that  said  defenses 
were  filed  for  delay  and  vexation,  and  were 
Intended  to  constrain  the  plaintiff,  because  of 
its  need  of  money,  to  accept  less  than  was 
due  to  It;  that  defendant,  although  abundant- 
ly able  to  pay,  resorted  to  every  possible  pre- 
text to  binder  and  delay  the  plaintiff,  and, 
to  increase  the  plaintiff's  embarrassment,  the 
defendant  procured  the  credltoi-R  of  plaintiff 
to  Issue  garnishments  against  It,  by  means 
of  which  plaintiff  was  damaged  $100.  Plain- 
tiff ameuded  his  petition,  and  alleged  that  In 
the  suit  referred  to  In  the  original  petition  he 
had  sued  for  only  the  balance  that  was  ad- 
mitted to  be  due,  and  bad  expressly  reserved 
the  right  to  sue  for  balance  claimed,  and  that 
the  amount  so  sued  for  was  paid  without  con- 
ditions. The  petition  as  amended  waa  dis- 
missed on  demurrer. 

Alexander  &  Lambdin,  for  plaintiff  In  er- 
ror. Olenn,  Slaton  &  Phillips,  for  defendant 
In  error. 

LUMPKIN,  P.  J.  The  Atlanta.  Elevator 
Company  brought  an  action  against  the  Ful- 
ton Bag  &  Cotton  Mills,  which  waa  dlamlssed 
on  demnrrer,  and  the  idahitlff  excepted.  The 
substance  ot  the  idalntUTa  petition,  the  amend- 
ment thereto,  and  the  demurrer  appears  In 
the  official  r^rt. 

We  have  no  difficulty  In  reaching  the  con- 
dualon  that  the  Judgmmt  complained  of  was 
conect  Nothing  is  better  setUed  than  that 
the  measure  of  damages  for  refusing  to  pay 
money  due  to  another  is  the  Interest  lawfully 
accrued.  Another  well-settled  principle  is 
that,  "If  a  contract  be  entire,  but  one  suit 
con  be  maintained  Cor  a  breach  thereof."  Civ. 
Code,  i  3783.  And  see,  In  this  connection, 
Desverger  v.  wnUs,  68  Oa.  388;  Evans  v.  Col- 
lier, 79  Go.  310,  4  S.  E.  260;  Thompson  v. 
McDonald,  84  Ga.  S,  10  S.  E.  448,  holding  that 
"an  account  resultluf  from  a  single  contract 
cannot  be  split  Into  two  causes  of  action, 
the  whole  b^ng  mature  when  the  first  action 
was  brought";  Allen  t.  Stephens.  102  Ga.  586, 
20  S.  E.  443;  Braxton  t.  Nelson,  103  Ga.  327. 
30  S.  BL  38.   The  mere  fact  that  a  creditor  is 
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fMKH*,  and,  on  account  of  hia  distressed  clrcum- 
Btances,  needs  money  due  him,  gives  him  no 
more  right  to  sue  a  debtor  for  an  amount  ad- 
mitted to  be  due  upon  a  single  account,  re- 
■errlDg  the  right  to  sue  for  a  balance  in  dta- 
pnte,  than  would  have  a  mllHonalre  to  ar- 
bitrarily cut  up  and  bring  separate  suits  upon 
a  single  cause  of  action  against  a  debtor  of 
the  latter. 

It  was  earnestly  Insisted  In  the  argument 
made  here  for  the  plaintiff  in  error  that,  In- 
asmuch as  the  original  action  bnd  been  volun- 
tarUy  dismissed  without  having  been  carried 
to  Judgment,  the  fact  that  It  bad  been  brought 
presented  no  legal  obstacle  to  the  bringing  of 
the  second  actlui,  the  one  now  under  review. 
If  the  first  action  had  been  totally  improduc- 
tlve,— that  is,  bad  been  merely  brought  and 
dhrolBsed,— the  plaintiff  might  very  well  have 
begun  another  suit,  and  therein  have  claimed 
a  larger  amount  than  that  named  in  the  first 
one.  But  we  are  not  dealing  with  a  case  of 
that  kind.  Taking  In  view  all  the  allegations 
of  the  present  petition  and  the  amendment 
thereto.  It  plainly  appears  that  the  plaintiff 
accomplished  all  It  sought  to  do  by  bringing 
the  original  action.  It  sued  for  a  specified 
amoont  of  money.  The  defendant  tendered, 
and  the  plaintiff  accepted,  this  Identical 
amovnt,  pcactically.  If  not  professedly,  in  full 
setttement  of  all  It  claimed  In  that  action. 
This  was  an  end  of  the  matter.  After  re- 
ceiving full  payment  (tf  all  It  bad  sought 
to  recovef,  and  in  the  absence  of  any  agree- 
ment as  to  what  disposition  or  direction  should 
thereupon  be  given  to  the  case,  no  other  course 
was  left  to  the  plaintiff  except  to  dismiss. 
The  result,  therefore,  waa,  to  all  Intents  and 
purposes,  jtist  the  same  as  would  have  been 
reached  had  a  Judgment  been  rendered  In  the 
plaintiff's  favOT,  and  sabaequently  paid  off. 
The  first  suit  was  aa  much  fnnctoa  t^do 
as  it  would  have  been  had  it  taken  the  dlrec- 
tloB  Jnst  Indicated.  We  therefore  feel  war- 
ranted in  dealing  with  the  case  now  before 
hb  precisely  as  we  wonld  do  bad  the  plaintiff 
enforced  by  Judgment  the  collection  of  the 
amount  for  which  It  sued  In  the  first  Instance. 

The  foregoing  disposes  of  the  plaintiff's 
present  action,  in  so  far  aB  It  relates  to  the 
balance  alleged  to  be  dm  to  It  npon  account. 
The  action  for  mch  balance  not  being  main- 
tainable, tat  the  reasons  stated,  it  follows  tiiat 
the  plaintiff  cannot  Tecover  therein  damages 
on  account  of  alleged  bad  faith  and  litlgioos- 
ness  on  the  part  of  the  defendant  growing 
OQt  of  the  tranaactlons  between  them.  Any 
claim  arising  on  this  account  could  and  should 
have  been  asserted  In  the  first  action.  Judg- 
ment affirmed.  All  the  Justices  concnrring. 


CHEWNING  T.  BRTSON. 
(Supreme  Court  of  Georgia.    March  15,  1890.) 

BouriDAHIItS  BT  AC^JDISSCBNCB. 

1.  BUghways  may,  by  agreement  and  acqui- 
escence for  seven  years  by  acts  or  declarations, 


become  established  dividing  lines  between  co 
terminous  landowners,  although  never  ran  and 
marked  for  that  purpose. 

2.  The  judgment  of  the  trial  judge,  who.  by 
consent,  decided  all  Issues  in  this  case  with- 
out a  jnrr,  is  supported  by  the  great  preponder- 
ance of  the  evidence,  and  It  is  therefore  affirm- 
ed. 

(Syllabus  by  the  Court.) 

Error  from  aap^lor  court,  Dekalb  county; 
J.  S.  Candler,  Judge. 

^tlon  between  B.  A.  Chewning  and  Mrs. 
H.  E.  Bryson.  administratrix.  From  the 
Judgment,  Chewning  brings  error.  Affirmed. 

Alonzo  Field,  for  plaintiff  in  error.  Hunt 
&  Gidlghtly,  for  defendant  in  error. 

PER  CURIAM.   Judgment  affirmed. 


ANDERSON  v.  SWIFT  et  al. 
(Supreme  Court  of  Georgia.   March  15,  lSO!^.i 

LbASB — COHBTKUCTIDN— IXDBriHITSKESS —  BRBACB 
OP  UOTEXANT— DaMAOES, 

1.  A  stipulation  in  a  written  contract  of  loaac- 
that  the  lessee  should  have  the  privilege  of 
erecting  houses  on  the  premises,  "to  be  remov- 
ed by  [him]  at  the  expiration  of  his  lease,  or 
sold  to  the  [lessorB]  at  8  per  cent,  less  the  costs 
of  buildings,"  is  not  sufflcieotly  certain  and 
reciprocal  to  support  an  action  by  the  formor 
against  the  latter  for  such  cost  of  the  hoo«^. 
when  the  plaintiff  relies  for  a  recovery  solely 
on  the  provision  in  the  contract  above  quoteil. 
and  upon  the  fact  that  the  lessor  refused  to 
purchase  the  buildings  when  the  lease  had  ex- 
pired. 

2.  When  a  landlord,  in  hia  contract  of  lea.>*e 
with  a  tenant,  agrees  to  use  an  effort  to  re- 
move from  the  leased  premises  a  certain  nui- 
sance, expressly  stipulating,  however,  that,  if 
such  effort  proved  unsuct.'esHful,  the  tenani 
should  be  satisfied  to  keep  the  premises  ami 
pay  full  rent  therefor,  an  action  for  dama;:eTi 
growing  out  of  a  failure  to  use  such  effort  vill 
not  lie  unless  the  plaintiff  expressly  alleces 
that  such  effort  on  the  part  of  the  landlord 
would  have  be^  availing.  Especially  is  tbU 
true  when  the  contract  contemplated  work  to 
be  first  done  by  the  tenant  looldBg  to  an  abate- 
ment of  the  DuiHaace,  which  he  never  actually 
performed  or  offered  to  perform. 

(Syllabus  by  the  Court.) 

Error  from  saperior  court,  Dekalb  counter: 
J.  S.  Candler,  Judge. 

Action  by  T.  B.  Anderson  against  Bllzabeih 
and  Annie  Ray  Swift.  Judgment  for  de- 
fendants, and  plaintiff  brings  aemt.  Affirm- 
ed. 

R.  W.  Milner  and  W.  W.  Braswell.  for  plain- 
tiff In  error.  Candler  ft  Thomson,  for  de- 
fendants in  error.  , 

LEWIS,  J.  T.  E.  Anderson  entered  Into 
a  contract  with  Elizabeth  and  Annie  Ray 
Syvlft,  by  virtue  of  which  he  agreed  to  rmt 
from  them  a  certain  lot  of  land  and  hou$Hs 
thereon  for  a  term  of  one  year,  at  a  stipu- 
lated rent,  with  the  privilege  of  occupying 
the  premises  for  five  years  at  the  same  rate. 
The  owners  of  the  premises  agreed  to  try  ti> 
expel  bats  from  the  walla  of  a  house  on  the 
lot,  and  remove  accnmulatlonB  and  odor  tbere- 
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from,  and  to  replnster  two  rooms  of  the  bouse 
If  necessary  to  remoTe  the  bats,  the  tenant 
agreeing  on  bis  part  to  remoTe  the  present 
plastering.  It  was  further  Bttpniated  that.  If 
saccessire  efforts  to  eztermlnate  the  tMts 
were  unavailing,  then  the  tenant  "agrees  to 
be  satlsfled  and  to  pay  full  rent  for  house 
and  lot"  In  the  contract  the  privilege  was 
granted  to  the  lessee  of  building  other  bouses 
on  tbe  leased  premises,  "to  be  removed  bj 
[blm]  at  the  explraticm  of  his  lease,  or  to  be 
sold  to  the  [lessors]  at  8  per  cent  less  than  the 
costs  of  buildings."  In  this  connection,  it 
was  further  agreed  that  the  lessee  shonld  "re- 
moTe,  at  his  expense,  all  houses  he  builds,  or 
sell  said  houses  to  party  of  tbe  first  part  at 
8  per  cent,  less  the  first  cost  and  to  replace 
all  fencing  that  was  removed  to  bnlld  said 
bouses."  It  appears  from  the  record  that 
the  lessee  occupied  the  premises  for  the  full 
term  of  live  years,  paying  therefor  the  rent 
agreed  upon,  and  during  his  occnpancy  of  the 
premises  he  erected  there<Hi  nine  bouses. 
Just  before  the  expiration  of  his  lease,  be 
offered  to  sell  these  houses  to  his  landlords 
on  the  terms  Eq>eclfled  in  the  contract  They 
declined  to  buy,  saying  they  did  not  wish  tbe 
bouses.  No  effort  was  made  by  them  to  ex- 
pel the  bats,  nor  does  It  appear  that  the  ten- 
ant, after  entering  Into  this  contract,  ever 
did,  or  offered  to  do,  the  work  of  removing 
tbe  plastering  from  certain  rooms  mentioned 
therein,  nor  did  be  make  any  complaint  to 
the  owners  In  regard  to  any  nuisance  or  trou- 
ble caused  by  tbe  bats.  These  facts  appear 
from  tbe  petition  brought  by  the  tenant 
agaiost  bis  landlords  after  tiie  expiratiMi  of 
bis  lease,  for  the  purpose  of  recovering  from 
tbem  tbe  cost  of  erecting  tbe  bouses,  less  the 
discount  mentioned  In  tbe  contract  and  also 
damages  resulting  from  a  failure  on  their  part 
to  expel  the  bets  from  the  rented  premises. 
Tbe  petition  was  dismissed  on  general  demur- 
rer, and  to  this  Judgment  of  tbe  court  tbe 
plalntltr  excepted. 

1.  It  is  Impossible  to  gather  from  the  terms 
of  tbe  contract  sued  on  In  this  case  what  was 
the  real  Intention  of  the  parties  with  reference 
to  the  houses  which  were  erected  by  the 
plaintiff  on  the  premises.  The  contract  sim- 
ply declares  that  the  tenant  should  remove, 
at  his  expanse,  all  houses  %e  might  build,  or 
sell  the  houses  to  the  owners  of  the  premises 
at  8  twr  cent  less  tbsn  tbe  first  cost.  It 
would  have  been  a  difficult  matter  to  have 
made  langTinj^e  more  ambiguous.  The  plain- 
tiff, on  tbe  one  hand,  might  have  entertained 
the  Idea  when  he  entered  into  the  agreement 
that  he  had  the  option  either  to  remove  the 
t>uild1ngB  erected  by  him,  or  compel  tbe  les- 
Bon  to  purchase  tbem  on  the  terms  mention- 
ed. On  tbe  other  hand,  tbe  language  used 
would,  to  say.  the  least  of dt  with  as  much 
force  sustain  tbe  position  of  tbe  defendants 
that  they  bad  tbe  option  of  purchasing  the 
houses  or  not,  as  they  saw  proper.  The  ac- 
tion Is  based  soldy  upon  the  stlpulatlmi  con- 
tained In  ttiia  writteD  contract.    There  is  no 


pretense  that  there  was  any  understanding 
between  the  parties  outside  of  what  Is  con- 
tained In  tbeir  written  agreement  Nor  Is 
there  any  allegation  In  the  petitton  that  the 
contract  as  written  was  uadentood  by  the 
defendants,  as  well  as  by  the  plaintiff,  to 
mean  what  be  contends,  and  no  foundatlMi 
whatever  Is  laid  for  the  Introduction  of  ex- 
trinsic evidence  to  explain  tbe  ambiguity  In 
tbe  written  Instrument.  It  Is  not  only  neces- 
sary that  a  plaintiff  In  his  petition  should 
clearly  and  distinctly  set  forth  bis  cause  of  ac- 
tion, but  It  is  equally  as  Important  that  tbe 
facts  upon  which  he  relies  for  a  recovery 
should  clearly  and  distinctly  show  that  be  has 
a  legal  cause  of  action.  This  burden  In  plead- 
ing being  upon  the  plaintiff,  and  be  having 
failed  to  carry  It  by  any  allegation  showing 
an  obligation  on  the  part  of  the  defendants 
to  pay  for  the  houses  In  question,  we  think 
the  demurrer,  as  to  this  count  In  tbe  declara- 
tion, was  prcHperly  sustained. 

It  is  true  that  tbe  plaintiff  alleges  in  his 
petition  that  some  of  the  houses  erected  by 
falm  had  been,  since  the  expiration  of  his  lease, 
occupied  and  rented  out  by  the  defendants: 
but  this  was  not  an  action  to  recover  any- 
thing for  tbe  use  and  occupation  of  the 
houses,  even  If  such  an  action  was  maintaina- 
ble under  the  facts  appearing.  Tbe  suit  is  to 
recover  the  value  of  the  houses  themselves, 
estimated  upon  the  basis  stipulated  In  tbe 
contract.  The  defendants  expressly  declin- 
ed to  purchase,  and  any  use  thay  might  make 
of  the  houses  after  being  left  upon  their 
premises  could  not  be  construed  Into  an  Im- 
plied contract  to  pay  for  them. 

2.  Complaint  Is  further  made  In  the  peti- 
tion that  tbe  defendants  failed  to  make  any 
effort  whatever  to  remove  the  bats,  their  ac- 
cumulations or  odor,  from  any  of  the  rooms 
of  the  bouse  located  on  tbe  premises  when 
the  same  were  rented,  and  that  In  conse- 
quence of  such  failure  two  of  the  rooms  were 
BO  full  of  this  offensive  odor  as  to  be  nnJn- 
habitable,  to  the  Injury  and  damage  of  the 
plaintiff  tn  the  sum  of  $100.  There  is,  how- 
ever, no  allegation  that  even  If  a  reasonable 
effort  had  been  made  by  the  defendants  to 
abate  this  nuisance,  It  woTild  probably  have 
proven  successful.  In  view  of  the  express 
terms  of  the  contract  to  the  effect  that  no 
right  of  action  would  exist  In  the  event  such 
an  effort  should  prove  unavailing,  we  think 
such  an  allegation  was  Indispensable.  Plead- 
ings should  be  construed  most  strongly 
against  the  pleader.  It  Is  fairly  Inferable, 
from  the  facts  disclosed  by  tbe  petition,  that 
the  nuisance  was  caused  by  bats  getting  with- 
in the  walls  of  the  house,  and  the  only  reme-  ^ 
dy  which  the  contract  seems  to  contemplate. 
In  onler  to  get  rid  of  them,  was  by  a  removal 
of  the  plastering.  This  work  had  to  be  done 
first  and,  under  the  terms  of  the  contract 
the  duty  of  removing  the  plastering  devolved 
exclusively  upon  the  plaintiff  himself.  So 
far  as  appears,  he  never  did,  or  offered  to  do. 
this  preliminary  work,  nor  does  it  appear  that 
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be  ever,  during  b)s  occupancy  of  tbe  prem- 
tsee,  complained  of  tbe  nuisance,  or  called  up- 
on his  landlords  to  make  an  effort  to  abate  It 
In  Tlew  of  the  peculiar  terms  of  the  contract, 
It  would  require  somewhat  careful  and  refin- 
ed pleadli^  to  state  a  good  cause  of  action 
in  this  respect;  and  certainly  tbe  plaintiff 
does  not,  In  tbe  petition  filed  by  bini,  make 
It  appear  that  he  has  Just  cause  of  complaint 
because  of  the  failure  of  his  landlords  to 
make  what  tbe  parties  evidently  regarded  as 
nothing  more  than  an  experiment,  tbe  success 
of  which  was  so  doubtful  that  tbey  express- 
ly stipulated  to  tbe  efllect  that  Its  failure  would 
not  relieve  tbe  tenant  fntn  tbe  obligation  of 
paying  full  rent  Judgment  affirmed.  All 
the  justices  concurring. 


CHEWNIX6  et  al.  r.  SHUMATE  et  at. 
(Supreme  Court  of  Georgia.    March  15,  1889.) 
Wills— Cokbthdotio!I—Vestbi>  Rbmaixdbr. 

1.  Where  a  will,  which  was  probated  In  1870. 
devised  certain  realty  to  the  testator's  wife  for 
life,  provided  tfaat  at  her  demine  the  property 
stiould  be  equally  divided  among  the  testator's 
three  daughters  and  two  graQdchildren,  and 
declared :  "Tbe  property  given  to  my  three 
daughters  named  above  Is  for  their  own  use 
and  the  heirs  of  their  bodies,  and,  if  any  of 
them  should  die  without  leaving  any  children, 
ray  will  in  that  their  part  of  my  estate  be 
<><]u&lly  divided, among  my  other  legatees,  and 
in  no  cufte  is  any  to  be  taken  to  pay  their  hus- 
band's debts;  and,  furthermore,  my  will  is 
that.  If  my  two  grandsons  named  above  should 
die  in  their  minority,  that  their  portion  of  my 
estate  revert  back  to  mv  other  legatees."  Hdd, 
that  each  daughter  took  a  vested  remainder  in 
fee  in  her  share  of  the  estate,  subject  to  be  de- 
vested by  her  dying  without  leaving  issue. 

2.  This  case,  upon  Its  facts,  is  controlled  by 
the  law  as  above  announced,  and  there  was  no 
error  in  granting  a  nonsuit 

(Syllabus  by  the  Court.) 

SIrror  from  superior  court,  Dekalb  county; 
J.  &  Candler,  Jndge. 

Action  by  Mrs.  E.  Q.  Chewning  and  others 
against  Charles  Shumate  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror. Affirmed. 

Alonzo  Field  and  J.  N.  Bateman.  for  plain- 
tiffs In  error.  Candler  &  Thomson.  J.  N. 
Glenn,  and  Jones  &  ilorrison,  for  defendants 
in  error, 

SIMMONS,  C.  J.  1.  Perkins  made  and  ex- 
ecuted a  will,  which  was  probated  In  1870. 
By  that  will  be  devised  and  bequeathed  bis 
whole  estate  to  bis  wife  for  nnd  during  her 
natural  life,  and  after  her  death  to  his  three 
daughters  and  two  grandsons;  tbe  will  de- 
,  Glaring:  "Tbe  property  given  to  my  three 
daughters  named  above  Is  for  their  own  use 
and  the  belrs  of  their  bodies,  and,  ]t  any  of 
them  should  die  wltbotit  leaving  any  children, 
my  will  Is  that  their  part  of  my  estate  be 
equally  divided  among  my  other  legatees,  and 
In  no  case  is  any  to  be  taken  to  pay  their 
huslmnds'  debts;  and.  furthermore,  my  wUl 
iB  that,  U  my  two  grandsons  named  above 


should  die  In  their  mlnorltr,  Uiat  flKlr  portion 
of  my  estate  revert  back  to  my  other  lt%a- 
tees."  It  appears  from  the  record  that  one 
ot  these  three  daughters  was  Mrs.  Ayers,  wbo 
died  before  the  death  of  her  mother,  the  life 
tenant,  leaving  several  diildren.  The  recort 
further  discloses  that  Mrs.  Ayeis,  during  iter 
life,  sold  and  conveyed  ber  Interest  In  the  land 
to  Shumate,  one  of  the  defendants  In  the  pres- 
ent case.  Tbe  petitioners  alleged  that  tbey 
were  the  ehildren  of  Mrs.  Ayers.  and  entitled 
to  recover  an  undivided  Interest  In  the  land 
devised  to  her.  Under  the  terms  of  the  will, 
as  above  set  out  each  of  tiie  daughters  of  thr 
testator  took  a  vested  remainder  In  tb»  estate 
of  tbelr  fathfflr,  subject  to  be  devested  by  her 
death  without  leaving  Issue,  l^e  words  "and 
the  heirs  of  their  bodies"  are  words  of  limita- 
tion, and  not  of  pnrchaae.'  Mrs.  Ayers,  being 
one  of  the  daoghtera,  and  having  a  vested  re- 
mainder In  the  land,  had  the  right  to  dispose 
of  ber  remainder  as  soon  as  Oie  will  went  into 
effect.  The  questlim  as  to  the  meaning  of 
"bodily  heirs"  and  such  expressions  In  such  a 
will  as  this  has  been  so  often  discussed  by 
this  court  that  we  deem  It  unnecessary  to  do 
more  4han  refer  to  the  able  discussion  and 
reasoning  of  Mr.  Chief  Justice  Bleckley  In  tbe 
case  of  Swing  v.  Shropshire,  80  Oa.  374.  7 
S.  E.  554.  where  he  deals,  In  part  of  Ms  opbh 
Ion,  with  the  Idoitlcal  question  now  before 
the  court  and  decided  that  these  words  sre  ' 
words  of  limitation,  and  not  of  purchase,  and 
that  the  first  taker  takes  an  alwohite  Ut.  \ 
See,  also,  the  case  of  Whatley  t.  Barker,  79 
Oa.  790,  4  S.  E.  387;  Craig  Ambrose,  9r> 
Oa.  1S4,  4  8.  E.  1;  Grlfflu  t.  Stewart,  101  i 
Oa,  720,  29  S.  E.  29. 

2.  Tbe  above  being  the  controlling  qneatioD 
In  the  case,  and  It  foUo^ng  thertfrom  that 
the  plaintiffs  bad  no  right  to  recover.  It  Is  un- 
necessary to  role  upon  the  otho-  qoestions 
made  in  the  record.  The  grant  of  a  nonsoit 
was  right  even  amsldering  the  evidence 
which  was  ruled  out  Judgment  affirmed.  AH  j 
tbe  Justices  concurring. 


BRAGAW  V.  SUPREME  LODGE  KNIGHTS 

AND  LADIES  OF  HONOB. 
(Supreme  Court  o^  North  Carotina.   Uardi  14. 
1809J 

NoTiCB  BT  Mail— EiviDBSOB— Ikstkoctioxs. 

An  instmctioii  that  deposit  in  the  post  of- 
fice of  a  prepaid  and  properly  addressea  notire 
is  prpsnniptiTe  service  of  it  repeatedly  con- 
tained the  words,  "Was  this  notice  serveJ  on 
C?  Did  he  receive  it?  This  is  the  question. " 
fftid,  that  it  was  error,  since  it  left  the  impres- 
sion that  receipt  of  the  notice  must  be  showo. 

Appeal  from  superior  court  Beaufort  cons- 
ty;  Hoke,  Judge. 

Action  by  J.  Q.  Bragaw  against  tbe  Su- 
preme Lodge  ot  Knighto  and  Ladles  of  Hon- 
or. There  was  a  Judgment  (or  plaintiff,  and 
defendant  appeals.  Reversed. 

Charles  F.  Warren  and  J.  L.  Bridgers,  for 
appellant  J(dm  H.  Small,  for  appellee^ 
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FURCHES,  J.   While  the  law  may  have 
been  properly  stated  In  the  charge  of  the 
court.  It  was  done  In  such  a  way  as  to  mis- 
lead the  Jary.   The  case  turned   upon  the 
quL'stlon  as'  to  whether  the  local  lodge  had 
Invn  served  with  notice  ol!  Its  suspension  by 
the  grand  lodge;  and  this  seems  to  be  the 
view  taken  by  his  honor  who  tried  the  case. 
There  was  no  evidence  that  such  notice  had 
been  actually  received  by  the  local  lodge,  and 
the  defendant  relied  on  constructive  notice. 
The  defendant  contended  that  It  properly 
mniled  a  notice  of  snspenslon,  and  that  this 
was  constructive  service  upon  the  subordi- 
nate lodge,  and  that  plaintiff  had  offered  no 
evidence  to  rebut   this   presumption.  Thla 
seems  to  have  been  the  way  the  court  under^ 
stood  the  law.   But  the  evidence  as  to  mail- 
ing the  notice  was  not  such  as  authorized  the 
court  to  charge  the  jury  that,  if  they  be- 
lieved the  evidence,  the  notice  had  been  mail- 
ed, as  the  law  required  it  should  be,  to  cre- 
ate  the   presumption  of  service.    And  we 
think  this  question  was  properly  left  with  the 
jury  to  find  whether  It  was  mailed  or  not. 
It  seems  to  us  that  the  court,  in  one  part  of 
the  cliarge,  sufficiently  Instructed  the  Jury 
that,  If  the  notice  was  properly  addressed  and 
put  In  the  post  office  with  postage  paid,  then 
the  law  would  presume  a  service.   But  In  a 
long  charge,  answering  a  great  many  pray- 
ers for  Instructions,  he  repeatedly  said:  "Was 
this  notice  served  on  Cherry  [the  secretary]? 
Did  he  receive  It?  This  Is  the  question."  In 
this  way.  It  seems  to  ns,  the  jury  were  most 
likely  left  with  the  Impression  that  It  was 
necessary  for  the  defendant  to  show  that 
Cherry  actually  received  the  notice.   For  this 
reason  there  ought  to  be  a  new  trlaL  New 
trial. 

FAIISCLOTH,  C.  J.  (concurring).   The  de- 
fendant was  duly  Incorporated  by  the  laws 
of  the  state  of  Kentucky,  to  promote  benevo- 
lence and  charity,  by  establishing  a  relief 
fund  for  the  relief  of  Its  members,  and  pay- 
ing stipulated  sums  to  their  families  In  the 
event  of  death,  when  they  have  complied 
with  the  lawful  requirements  of  the  supreme 
lodge.    It  la  authorized  to  permit  the  estab- 
lishment of  grand  and  subordinate  lodges  In 
dffferent  states,  with  power  to  prescrilse  by- 
la 'ws  and  regulations  for  such  lodges,  to  make 
assessments,  and  receive  dues   from  such 
lodges  for  the  "relief  fund."   It  has  the  pow- 
er to  suspend  these  subordinate  lodges  when 
tliey  fall  to  comply  with  Its  laws  and  regu- 
Intlons.    The  organization  and  procedure  of 
tliose  lodges  are  prescribed  in  detail  by  the 
supreme  lodge,  and  copies  thereof  furnished 
en.ch  lodge  for  Its  guidance;  and  among  these 
It   la  provided  that  when  the  lodge  receives 
rnoney  from  Its  members  in  payment  of  as- 
sessments, and  In  all  acts  performed  in  com- 
plying with  the  laws  of  the  relief  fund,  the 
miTiordlnate   lodge   and  Its  officers  are  the 
n  ^ents  of  the  members,  and  not  the  agents  of 
tlie  supreme  lodge.  The  subordinate  lodges 
S2S.E.-3S 


are  required  to  bold  frequent  meetings,  and 
to  report  their  acts  and  doings,  and  to  remit 
assessed  dues  promptly  to  the  supreme  lodge 
on  pain  of  suspension  for  failure  to  perform 
the  duties  required  by  the  regulations.  Pam- 
lico Lodge,  No.  715,  organized  at  Washington. 
N.  C,  elected  its  officers;  among  them,  one 
Cherry  as  Its  secretary  and  flnancial  secre- 
tary. The  plaintiff  and  his  wife,  Annie  C, 
were  members,  and  paid  their  dues  regularly 
to  the  said  Cherry  until  her  death,  July  5, 
1895.  The  plaintiff  now  sues  for  the  amount 
of  her  policy.  According  to  the  uncoutra- 
dlcted  deposition  of  the  supreme  secretary  of 
the  supreme  lodge,  on  November  1,  1880,  as- 
sessments Nos.  256  and  257  were  sent  to  the 
Pamlico  Lodge,  pursuant  to  the  regulations. 
These  assessments  were  never  paid,  nor  any 
since.  About  December  20,  1889,  in  conse- 
quence of  such  failure,  Pamlico  Lodge,  pur- 
suant to  regulations,  was  suspended  by  the 
supreme  lodge,  and  notice  thereof  was  caused 
to  be  issued  and  mailed  to  the  secretary  of 
said  Pamlico  Lodge,  No.  715.  This  suspen- 
sion Is  authorized  by  the  laws  and  regula- 
tions (section  12  [3],  p.  3G)  for  nonpayment 
of  assessments;  but  the  charter  or  dispensa- 
tion shall  not  be  forfeited  until  the  subordi- 
nate lodge  shall  have  been  notified  of  its  of- 
fense by  the  supreme  or  grand  secretary. 
The  supreme  secretary  of  the  supreme  lodge 
says  In  his  deposition:  "I  did  cause  a  sus- 
pension notice  to  be  Issued  and  mailed  to  the 
secretary  of  said  Pamlico  Lodge,  No.  715." ' 

The  case,  with  the  evidence,  was  submitted 
to  the  Jury,  and  his  honor  charged  the  jury 
at  length.  On  reading  the  evidence  introdu- 
ced by  both  parties,  It  ia  manifest  that  the 
members  of  Pamlico  Lodge  were  guilty  of 
negligence  In  falling  to  perform  their  duties 
as  required  by  the  regulations,  and  in  failing 
to  require  their  secretary  to  make  reports  to 
them.  The  financial  secretary  of  Pamlico 
Lodge  (Cherry)  was  guilty  of  gross  negligence 
In  falling  to  report  and  forward  the  moneys  he 
had  collected  to  the  supreme  lodge,  and  of 
gross  negligence  and  bad  faith  to  the  mem- 
bers of  his  lodge  In  receiving  their  money  and 
falling  to  account  for  it  to  either  lodge.  C. 
M.  Brown,  plaintiffs  witness,  and  a  member 
of  the  lodge,  testified:  "Cherry  left  here  a 
day  or  two  after  Mrs.  Bragaw's  death.  No 
books  were  kept  by  him  that  I  saw.  No  re- 
ports were  made  by  him.  No  trustees  super- 
vised his  conduct  or  received  his  reports.  It 
was  left  pretty  much  to  Cherry  to  run  It  We 
supposed  he  was  accounting.  He  absconded, 
and  has  not  been  found.  •  •  •  After 
Cherry  fied,  I  looked  for  the  books  of  the  lodge 
at  his  place  of  business,  and  failed  to  find 
them.  No  t>ooks  of  the  lodge  could  be  found 
in  the  hands  of  any  one.  If  there  was  any 
examination  of  Cherry's  books  and  accounts 
for  several  years  prior  to  the  death  of  Mrs. 
Bragaw,  I  do  not  know  it.  I  don't  know  that 
Cherry  gave  any  bond  in  that  lodge." 

The  third  issue  was:  "Was  there  a  valid 
and  proper  suspension  of  the  rights  of  Pamlico 
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Lodge  to  share  in  relief  fund  at  the  time  of 
the  death  of  Annie  C.  Bragaw?"  At  the  trial 
the  question  of  notice  of  suspension  became 
Important  and  material.  His  honor,  after 
stating  the  contentions  of  the  parties,  told  the 
jury;  "In  order  to  create  a  valid  and  proper 
suspension  under  this  plan  of  organization, 
and  under  the  by-laws  of  the  company,  three 
things  were  necessary  to  be  established  on  the 
part  of  the  defendant.  It  must  show  that 
there  was  default  on  the  part  of  the  local 
lodge  In  its  operation.  It  must  show  that  sus- 
pension of  the  local  lodge  was  declared  by  the 
supreme  lodge  before  It  becomes  effective. 
Service  by  mall  In  this  case  Is  sufficient,  pro- 
vided It  was  received  by  Cherry  or  the  local 
lodge.  By  reason  of  the  default,  and  In  order 
to  make  it  efficient.  It  must  show  that  a  notice 
was  served  upon  the  sut)ordlnate  lodge."  He 
then  said,  If  the  evidence  is  believed,  there 
was  a  default,  and  suspension  had  been  de- 
clared, and  proceeds:  "So  that  the  question 
of  the  suspension  of  the  local  lodge — Its  valid 
suspension— wonld  turn  on  the  question  as  to 
whether  there  had  been  a  proper  notice  of  that 
suspension,  and  action  of  the  supreme  lodge 
served  upon  this  local  lodge."  His  honor 
stated  that  it  is  a  principle  that  If  the  paper ' 
was  properly  addressed,  with  i>ostage  prepaid,  ; 
and  was  put  In  the  office,  there  Is  a  presump- 
tion that  It  reached  the  party  to  whom  it  was 
addressed,  and  that  there  would  be  no  evi- 
dence here  to  show  that  he  did  not  receive  It; 
and  further:  "But,  with  this  fact  In  view,  I 
leave  the  Jury  to  say  whether  this  notice  was 
received  by  the  company  or  not.  The  lan- 
guage of  the  deposition  Is  that  he  caused  no- 
tice of  the  suspension  to  be  mailed  to  the  sec- 
retary of  Pamlico  Lodge,  No.  715.  Was  it 
served  on  Cherry?  It  is  not  aofflclent  for 
them  to  issue  notice.  It  is  incumbent  In  mak- 
ing suspension  that  they  not  only  Issue,  but 
cause  It  to  be  served  on  the  local  lodge- 
•  •  •  On  the  other  hand,  If  defendant  has 
not  satlshed  you  that  this  notice  was  recelvaj, 
and  has  failed  to  satisfy  you  that  this  notice 
was  served,  then,  as  heretofore  explained  In 
this  charge,  you  should  answer  this  iKue, 
'No,'  that  there  waa  no  proper  suspension  of 
this  lodge." 

It  appears  throughout  this  charge  that  the 
Jury  must  be  satisfied,  not  only  that  the  notice 
was  duly  mailed,  but  also  that  It  was  received 
by  the  addressee.  So  that  the  jury  might  be 
satisfied  that  it  was  duly  mailed,  and  still  say 
that  It  was  not  received;  whereas  there  Is  not 
a  scintilla  of  proof  that  it  was  not  received. 
When  a  letter  Is  duly  mailed.  It  Is  presumed 
that  it  reaches  Its  destination,  and  la  received 
by  the  party  to  whom  It  Is  addressed.  This 
is  a  presumption  of  fact,  and  may  be  rebutted 
by  evidence,  to  be  considered  by  the  Jury. 
This  presumption  Is  an  Inference  of  fact, 
founded  on  the  probability  that  the  govern- 
ment officials'  will  do  their  duty,  and  the  usual 
course  of  business.  When  a  person  absents 
himself  for  seven  years,  and  Is  not  heard  of, 
the  presumption  arises  that  he  died  at  some 


time  during  the  seven  years;  and.  If  nothhig 
appears  to  the  contrary,  the  presumption 
stands,  and  Is  acted  on  In  the  course  of  busi- 
ness. Spencer  v.  Roper,  35  N.  C.  333.  "The 
depositing  of  a  letter  In  the  post  office,  ad- 
dressed to  a  merchant  at  his  place  of  business, 
la  prima  facie  evidence  that  he  recdved  It  in 
the  ordinary  course  of  the  mails;  and,  where 
there  Is  no  other  evidence,  the  Jury  should  W 
so  instructed."  Huntley  v.  Whittler,  IOC 
Mass.  391.  This  principle  Is  sustained  In  sev- 
eral cases  by  opinions  written  by  Parsoos,  C. 
J.,  Parker,  C.  J.,  Shaw,  C.  J.,  and  others.  The 
same  proposition  Is  laid  down  in  Dana  v. 
Kemble,  19  Pick.  112;  Starr  v.  Torrey.  22  N. 
J.  Law,  190;  Howard  v.  Daly,  61  N.  Y.  362; 
Austin  V.  Holland,  69  N.  T.  571. 

The  error  In  the  charge  was  In  allowing  the 
Jury  to  find  as  a  fact  that  the  suspension  of 
the  lodge  was  not  valid  and  proper,  for  the 
reason  that  no  notice  thereof  was  received  by 
the  lodge  or  its  secretary.  Under  the  charge, 
the  jury  might  be  satisfied  that  the  notice  was 
duly  mailed,  and  still  find  that  It  was  not  re- 
ceived, although  there  was  a  total  absence  of 
such  proof,  and  thus  deprive  the  defendant  of 
the  benefit  of  the  presumption  in  its  favor. 
We  cannot  say  that  the  Jury  did  so;  but  we 
can  see  that  they  had  the  opportimlty  to  do  so 
without  disregarding  their  Inatrnctions. 
There  are  numerous  other  exceptions,  but,  as 
we  must  order  another  trial.  It  Is  unnecessary 
to  consider  them.  New  trloL 


FARMERS'  BAKK  07  ROXBORO 
HUNT  et  al. 

(Supreme  Court  of  North  Carolina.   March  14. 
1899J 

PbINCIPAL  and  SUKBTr— NOTICI — AOBNCT-^pROM- 
I990RT  NOTBS— BOVA  PiDB  PCRCHASERS. 

1.  Where  a  bank,  before  discounting  a  notr. 
told  the  maker  that  three  certain  persons  would 
be  sufficient  security  thereon,  the  fact  that  it 
waa  informed  that  one  of  the  three  refused  tu 
sign  does  not  charge  it  with  constmctiTe  uotiee 
of  an  agreement  between  the  signing  sureties 
and  the  maker  that  the  latter  was  not  to  nne 
the  note  without  procuring  the  signature  of 
the  other  proposed  surety, 

2.  Though  a  note  waa  signed  by  two  sureties 
under  an  agreement  with  tike  maker  that  he 
would  not  use  it,  unless  he  procured  the  sig- 
nature of  a  third  surety,  and  the  agreement 
was  violated,  it  is  binding  on  them,  as  agaiast 
a  bona  fide  purchaser. 

8.  The  fact  that  the  proceeds  of  a  note  were 
applied  to  the  payment  of  the  maker's  debt  to 
the  purchaser  thereof  does  not  charge  the  lat- 
ter, on  the  theory  that  the  former  was  his 
agent  in  procuring  the  note,  with  knowledge 
of  an  agreement  between  sureties  on  the  note 
and  the  makvr  that  the  note  was  not  to  bo 
used  until  the  signature  of  an  additional  sure- 
ty was  procured. 

Appeal  from  superior  court.  Person  county; 
TImberlake,  Judge. 

Action  by  the  Farmers'  Bank  of  Roxboro 
against  L.  H.  Hunt  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  No  er- 
ror. 
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Boone  &  Bryant,  for  appelUmti.  John  W. 

Graham,  for  appellee. 

MONTGOMERY,  J.  This  action  web 
brought  for  the  recovery  of  the  amount  due 
upon  a.  promissory  note  made  by  the  defend- 
anta  to  the  plaintiff.  The  defendants  Hunt 
and  Paylor,  the  principal  debtors,  made  no 
defense.  The  defendants  James  and  Mitchell, 
the  sureties.  In  their  answer  averred  that  In 
November,  1886,  Hunt  and  Faylor,  doing  busi- 
ness as  Hunt,  Paylor  &  Co.,  desired  to  bor- 
row money  from  the  plaintiff  to  be  used  in 
tbeir  business,  and  proposed  to  the  plaintiff 
to  give  as  sureties  to  secure  the  note  the  de- 
feudauta  James  and  Mitchell,  and  also  one  S. 
P.  WlUiama;  that  Paylor  came  to  the  deCend- 
nnts  James  and  Mitchell,  and  secured  their 
slgnatuTce  to  a  note,  blank  as  to  amount,  date, 
time  of  maturity,  and  names  of  obUgors;  that 
the  note  was,  by  agreement  with  Paylor,  not 
to  be  used  or  discounted  until  It  was  signed 
by  Williams;  that,  after  the  note  was  signed 
by  the  defendants.  It  was  taken  to  the  plain- 
tiff, who  was  then  notified  of  the  conditions 
under  which  the  defendants  had  executed  It; 
and  that,  notwithstanding  the  refusal  of  Wil- 
liams to  sign  the  note,  the  plaintiff,  aware  of 
all  the  facts,  accepted  It  In  payment  of  a  debt 
due  by  Hunt.  Paylor  &  Co.  to  the  plaintiff, 
or  discounted  the  same  for  their  account.  On 
the  trial  the  defendant  Mitchell  testified  that 
Paylor  brought  the  note  to  htm,  In  blank  as  to 
date,  amount,  time  of  maturity,  and  name  of 
obligors;  that  he  signed  It,  and  at  that  time 
there  was  the  name  of  no  other  obligor  to  the 
note;  that  Paylor  stated  to  him  that  the  note 
was  to  be  In  the  sum  of  $1,000,  and  would  be 
signed  by  Mrs.  James,  the  other  defendant, 
and  also  by  S.  P.  Williams,  as  sureties,  and 
that  that  would  be  done  before  It  was  used  In 
the  bank;  that  the  witnesses  signed  with  that 
understanding  with  Paylor;  that  he  lived  IS 
miles  from  Boxboro,  the  residence  of  both  the 
plaintiff  and  Williams.  Upon  cross-examina- 
tion the  witness  atated  that  be  had  had  no 
conversation  or  agreement  or  understanding 
with  the  plaintiff  In  regard  to  the  note,  or  any 
agreement  with  the  plaintiff  that  the  note 
would  not  be  discounted  in  the  event  that  Wil- 
liams did  not  sign  it.  Mrs.  James  testified 
that,  when  she  signed  the  note,  Paylor  made 
the  same  statements  to  her  that  he  made  to 
Mitchell,  and  that  Mitchell  and  Williams 
would  sign  the  note  as  sureties  with  her.  She 
testified  further  that  she  had  had  no  agree- 
ment with  the  bank  about  the  manner  of  the 
execution  of  the  note,  or  of  Its  discount  The 
issues  submitted  to  the  Jury  were:  (1)  Were 
defendants  Mrs.  E.  J.  James  and  R.  L.  Mitch- 
ell sureties  to  the  note  sued  on?  (2)  Did  Mrs. 
E.  J.  James  and  B.  L.  Mitchell  sign  the  note 
sued  on  with  the  agreement  or  understanding 
that  the  mme  was  not  to  be  discounted  by  the 
Farmers*  Bank  nntil  and  unless  S.  P.  Williams 
also  signed  the  same?  (3)  Did  the  Farmers* 
Bank  hare  notice  of  said  agreement  or  con- 
dition? 


His  honor  Instructed  the  Jury  that,  if  tihey 
believed  the  evidence,  to  answer  the  first  and 
second  Issues  "Yes,"  and  the  third  issue  "Xo." 
To  the  holding  that  there  was  not  sufficient 
evidence  of  knowledge  of  the  agreement  on 
the  part  of  the  plaintiff,  and  to  the  Instruc- 
tion to  answer  the  third  issue  "No,"  If  they  be- 
lieved the  evident^,  the  defendants  excepted. 
The  execution  of  the  note  by  the  defendants 
James  and  Mltcbdl  was  admitted  by  them. 
The  burden  of  proof  was  then  upon  them  to 
make  good  the  matters  which  they  had  set 
up  in  avoidance  In  tbeir  answer.  There  was 
not  a  scintilla  of  evidence  that  the  plaintiff 
had  actual  knowledge  of  the  agreement  and 
understanding  which  the  defendants  Mitchell 
and  James  testified  ,that  they  had  had  with 
Paylor  when  they  signed  the  note.  But  it 
was  urged  by  the  defendants'  counsel  that 
the  testimony  of  the  defendant  Paylor  tended 
to  prove  that  the  plaintiff  had  constructive  no- 
tice of  the  understanding  between  Paylor  and 
the  defendants  James  and  Mitchell,  derived 
through  a  conversation  with  Paylor  when  he 
delivered  the  note  to  the  plaintiff  and  had  it 
discounted.  We  can  see  nothing  in  Paylor'b 
testimony  that  tends  to  show  constructive  no- 
tice on  the  part  of  the  plaintiff  as  to  what 
was  done  or  said  at  the  time  of  the  signing  of 
the  note  by  the  defendants  James  and  Mitch- 
ell. iJl  of  the  defendants  In  this  action,  to- 
gether with  Williams,  owed  a  debt  of  $500, 
by  note,  to  the  plaintiff;  and  the  defendants 
Hunt  and  Paylor  owed  more  by  their  over- 
drafts, and  wished  still  further  accommoda- 
tions. The  plaintiff  wished  that  matter  set- 
tled, and  Informed  Hunt  and  Paylor  that  they 
must  arrange  to  get  the  money.  The  cashier 
of  the  plaintiff's  bank  was  asked  by  Paylor  if 
a  note  signed  like  the  first  one  would  be  suf- 
ficient, and  he  was  told  that  it  would  he.  The 
note  sued  on,  for  $1,000,  was  brought  to  the 
bank  of  the  plaintiff,  with  the  blanks  properly 
filled  in,  signed  by  Hunt  and  Paylor.  and  by 
the  defendants  James  and  Mitchell  as  sure- 
ties, with  the  statement  by  Paylor  that  Wil- 
liams would  sign  It  as  additional  surety.  Wil- 
liams refused  to  sign  the  note,  and  his  refusal 
was  communicated  to  the  plaintiff.  There^ 
upon  Paylor  said  that  the  note  was  good  for 
the  amount  as  It  was,  and  the  cashier  of  the 
bank  said  he  thought  so,  and  the  note  was 
discounted.  There  was  nothing  suspicious 
about  that  transaction;  nothing  about  It  cal- 
culated to  put  the  plaintiff  upon  Inquiry  as  to 
why  Willianis  had  not  signed  the  note.  Pay- 
lor bad  not  intimated  that  there  was  any 
agreement  or  understanding  between  himself 
and  James  and  Mitchell  that  Williams  should 
sign  the  note  before  It  was  used  at  the  bank. 
The  officers  of  the  bank  had  simply  said  In 
the  beginning  that  the  three  (James,  Mitchell, 
and  Williams)  would  be  sufficient  security  up- 
on the  note;  and  that,  at  the  instance  of  Pay- 
lor himself.  When  Williams  refused  to  sign 
the  note,  the  plaintiff  thought  it  good  without 
his  signature,  and  discounted  it  The  trans- 
action seems  to  be  open  at^  fair,  and,  so  far 
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as  the  eTidence  goes,  there  were  no  siuiddovs 
circumstances  attending  the  execution  of  the 
note  which  erer  came  to  the  knowledge  of  the 
plaintiff.  The  plaintiff  then  had  neither  ac- 
taal  nor  constructive  notice  of  the  alleged 
agreement  between  Faylor  with  the  other  de- 
fendants, James  and  MltchdL  The  question 
then  Is,  Is  the  note  binding  on  the  defendants 
James  and  Sfitchell,  the  sureties,  who  signed 
the  note  under  an  agreement  with  one  of  the 
prlndpals  that  he  was  not  to  use  It  with  the 
plaintiff,  unless  he  procared  the  signature  of 
Williams  also?  We  are  of  the  opinion  that 
they  are  liable  upon  the  note.  The  precise 
point  was  before  the  court  In  Gwyn  t.  Fatter^ 
son,  72  N.  G.  189.  In  the  opinion  In  that  case 
is  quoted  with  approval  athe  point  decided  In 
MUlett  Parker,  2  Mete.  <Ky.)  608:  "One 
who  signs  a  covenant  as  surety  upon  the  con- 
ditions and  agreement  between  him  and  bis 
principal  that  It  Is  not  to  be  binding  upon  him, 
or  delivered  to  the  covenantee,  unless  another 
person  should  also  sign  It  as  surety,  Is  bound 
thereby,  although  the  prjn(dpal,  to  whom  he 
hitrusted  It,  delivered  it  to  the  covenantee 
without  a  compliance  with  such  a  condition,  of 
which  and  Its  breach  the  latter  had  had  no 
notice."  To  the  same  effect  Is  the  decision  In 
State  V.  Lewis,  73  N.  C.  138.  The  defendant 
cited  ns  to  several  decided- cases,  like  that  of 
Pawling  V.  U.  S.,  4  Cranch,  210,  In  which  It 
was  held  that,  where  a  surety  signed  a  bond 
In  which  was  wrttten  the  name  of  another 
person,  who  was  to  sign  the  bond,  but  who 
failed  to  do  so.  the  sureties  who  did  sign  were 
released,  and  not  liable.  In  the  case  of  State 
V.  Lewis,  supra,  It  was  said  of  the  decision 
in  PawUngs  t.  U.  S.,  supra,  that  It  might 
'^terhaps  be  supported  on  the  ground  that  the 
appearance  in  .  the  body  of  Qie  bond  of  the 
names  of  persons  who  had  not  signed  was  of 
Itself  notice  that  the  Instrument  was  Incom- 
plete, and  Its  delivery  by  the  principal  obligor 
alone  was  unauthorised."  But  such  a  case  as 
that  last  referred  to  Is  not  before  us,  and  we 
are  not  called  upon  to  moke  a  decision  upon 
It,  to  decide  the  point  This  may  be  a  hard 
case  on  the  defendants  James  and  Mitchell, 
but  It  will  be  a  stDl  harder  case  on  the  plain- 
tiff, If  it  should  be  subjected  to  the  loss  of  Its 
money  lent  In  good  faith  upon  a  note  perfect 
in  form,  and  with  nothing  about  the  matter  to 
excite  suspicion  or  to  put  it  on  biqulry.  From 
the  statements  of  the  defendants  James  and 
Mltcheli«  they  gave  to  Paylor  their  confidence, 
and  It  was  misplaced.  Lou  has  ensued  on 
account  of  this  breach  of  confldraice,  and  It 
must  fan  upon  those  who  reposed  the  con- 
fidence, rather  than  on  an  innocent  person. 

The  counsel  for  the  defendants  argued  that 
as  a  part  of  the  money  derived  from  the  dis- 
count of  the  note  went  tbwards  the  payment, 
not  only  of  the  S500  note,  but  to  certain  over- 
drafts of  the  defendants  Hunt,  Paylor  &  Co^ 
Paylor  became  the  agent  of  ihe  plaintiff  In  the 
transaction  by  which  the  $l,000  note  was  pro- 
cured, and  that  thereby  the  plaintiff  Is  fixed 
with  the  knowledge  of  the  agreement  made 


with  James  and  Mitchell.  We  do  not  take 
that  view  of  the  matter.  The  burden  of 
proof  being  on  the  defendants  to  show  the 
matters  pleaded  In  avoidance,  they  having  ad- 
mitted the  execution  of  the  note,  and  no  proof 
having  been  offered  tending  to  prove  such 
matters.  It  was  In  the  province  of  the  Judge 
to  direct  the  answer  to  the  third  Issue  aa  be 
did.  No  error. 


STATE  T.  TATLOB. 

(Snpmne  Court  of  North  Carolina.  Mardi  21. 
1899.) 

CannKAL  Law— Appui^Rsifiin). 

Where,  on  eonvictlon,  defendant  Is  sen- 
tenced to  fine  and  impriBonment,  Instead  of  fine 
or  imprisoDment,  the  case  will  be  remaoded  for 
proper  sentence. 

Appeal  from  superior  court,  Lenoir  county. 

D.  O.  Taylor  was  convicted,  under  Co<l".  i 
1005,  of  carrying  concealed  weapons,  an<1 
sentenced  to  the  common  jail  for  four  months, 
and  to  pay  a  fine  of  $200,  and  appeals.  Re- 
manded for  sentence 

Simmons,  Pou  &  Ward,  for  appellant.  The 
Attorney  General,  for  the  State. 

PER  CURIAM.  Remanded  for  proper  sen- 
tence. State  V.  Walters,  97  N.  C.  4S9,  2  S.  E. 
539;  State  v.  Johnson,  94  N.  a  86^;  Stete  v. 
Kearney,  8  N.  G.  63. 


DILLON  T.  OITT  OF  RALEIGH. 

(Supreme  Court  of  North  Carolina.   March  21, 
1899.) 

IfUSICIPAL     COKPORATIONS  —  ObSTKCCTIOSS  IS 

Street — NBatiOBSCE  —  CouTBiBrTOKt  NEr.i.i- 
aavCB  —  Pkoziiiatk  Oaobi  of  Injurt  —  Eri- 

DENOS. 

1.  Under  section  S803  of  the  Code,  providiDK 
that  the  commissioners  of  towns  and  cities  "shall 
provide  for  keeping  In  proper  repair  the  street^ 
and  bridles  of  the  town,  in  the  manner  and  fv 
the  extent  they  deem  best."  and  section  3802, 
empowering  them  to  abate  nuisances,  a  city  ■» 
liable  for  injurws  caused  by  an  obBtruction  erect- 
ed in  a  street  by  a  railroad  with  the  permission 
of  the  city, 

2.  In  an  action  to  recover  for  Injuries  caused 
by  an  obatraction  In  a  city  street,  evidence  that 
such  obstnictinn  hns  been  removed  since  the  ac- 
cident is  inadmissible  to  prove  the  chamctn  of 
the  obstruction. 

3.  In  an  action  to  recover  for  injuries  cauwd 
by  an  obstruction  in  a  city  street,  evidence  that 
such  obstruction  has  been  removed  since  the 
accident  is  admissible  to  show  that  such  obstnic- 
tion  waa  annecessary. 

4.  When  plaintiff's  horse,  which  became  fright- 
ened and  ran  into  an  obstruction  in  defendant's 
street,  was  eentle,  and  the  cause  of  its  frielit  n 
unlinown,  pleintiff  cannot  be  presumed  to  hare 
been  negligent, 

5.  Where  the  horse  which  plaintlB  was  driv- 
ing became  frightened,  and  ran  into  an  obstmo- 
tion  in  defendant's  street,  and  plaintiff  was  In- 
jured, and  no  negliRence  <m  plaintifTs  part  is 
shown,  the  obstruction,  and  not  the  running  of 
the  horse,  is  the  proximate  cause  of  the  injory. 
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Appeal  from  superior  court.  Wake  county; 
Brjran,  Judge. 

Action  by  Hattte  K.  DQlon  against  the  city 
of  Raleigh.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  AfGrmed. 

Perrln  Bnsbee  and  Douglass  &  Slmnu,  for 
jqq;)ellant.  Aigo  ft  Snow,  for  appe>IIee. 

FAXRCLOTH.  C.  J.  This  action  la  based 
on  the  aUeged  omission  of  duty  on  the  part 
of  the  defendant.  In  falling  to  keep  Its  streets 
In  repair,  and  removing  obstructions  therefrom, 
In  consequence  of  whlc^  the  plaintiff  sostaln- 
ed  personal  Injuries.  There  Is  practically  no 
disagreement  as  to  the  £acts.  Many  years  ago 
the  city  was  duly  organized  as  a  municipal 
corporation,  with  proper  municipal  officers;  and 
it  was  laid  out  in  squares  and  streets,  and  has 
so  ronttnned  to  the  present  time.  One  of  Its 
principal  streets  leads  from  the  capltol  build- 
ing southward  to  the  corporate  limits,  and 
there  connects  with  a  public  county  road,  along 
which  street  and  road  Oie  public  were  accus- 
tomed to  travel,  and  on  which  street  the  In- 
Jury  occurred.  By  Its  charter  (Acts  1848-49,  c. 
82)  the  North  Carolina  Ballroad  was  permitted 
to  enter  the  corporate  limits  of  defendant  dty, 
and  to  cross  Its  streets,  and  It  did  ctoss  said 
street  about  15  feet  above  the  level  of  the 
street.  The  raQioad  runs  diagonally  across 
the  street,  and  Its  stringers  are  supported  by 
four  sets  of  upright  posts  or  benches  standing 
In  the  street.  These  benches  are  10  or  12  feet 
long,  and  about  12  feet  apart.  They  stand  at 
right  angles  with  the  railroad  stringers,  and 
form  an  acute  angle  of  45  degrees  with  the 
direct  course  of  the  street.  The  existence  and 
presence  of  these  upright  benches  In  the  street 
were  known  to  the  municipal  authorities  of  the 
dty  at  and  before  the  date  of  the  Injury  al- 
leged In  the  complaint.  In  January,  1806,  the 
I)lalntifl,  with  another  lady,  was  driving  a 
gentle  horse  along  said  street,  in  the  direction 
of  the  railroad  crossing,  when  suddenly  the 
horse  became  frightened,  without  any  known 
cause,  and  dashed  through  said  benches,  and 
the  buggy  struck  the  far-oCT  corner  of  one  of 
them,  and  the  injury  complained  of  was  the 
result.  The  Issues  submitted  were:  "(1)  Was 
plaintiff  Injured  through  the  negligence  of 
defendant?  Ans.  Yes.  (2)  What  damage.  If 
any.  Is  the  plaintiff  entitled  to  recover?  Ans. 
*3.000." 

The  defendant  caused  the  railroad  company 
to  be  made  a  party  defendant,  and  filed  a 
"cross  complaint,"  under  section  42i  of  the 
Code,  against  said  railroad  company,— to  which 
a  demurrer  was  died,  and  the  cross  complaint 
was  dismissed,— alleging  that  said  road  was 
primarily  liable  for  ony  injury  sustained  by 
the  plaintiff.  While  wo  do  not  propose  to 
discuss  the  liability  or  nonliability  of  the  rail- 
road company,  we  see  no  error  In  the  Judg- 
ment, as  no  good  cause  of  action  was  stated 
In  the  cross  complaint. 

In  the  charter  of  said  raUroad  company,  al- 
lowing it  to  pass  through  the  dty  limits  and 


cross  Its  streets,  section  28  provides  "that  the 
said  ctnnpany  [railroad]  shall  not  obstruct  any 
public  road  wlthontconstmctlng  another  equal- 
ly as  good  and  as  convenient,"  etc.  The  main 
question  presented  to  this  court  Is,  Is  the  city 
defendant  liable  in  damages  to  the  plaintiff  for 
alleged  hijury?  In  some  Jurisdictions,  liabil- 
ity in  such  (stses  Is  implied  at  common  law; 
but  In  many  of  the  different  states,  perhaps  Id 
all,  we  find  the  matter  regulated  by  special  or 
general  statutory  provisions.  In  our  state  the 
Code  (section  8803)  enacts  that  the  commis- 
sioners ol  towns  and  cities  "shall  provide  for 
keeping  In  proper  repah-  the  streets  and  bridg- 
es tn  the  town,  in  the  manner  and  to  the  ex.- 
tent  they  may  deem  best,"  etc  And  section 
3802  says,  "They  may  pass  laws  for  abating 
or  preventing  nuisances  of  any  Kind,  and  for 
preserving  the  health  ct  the  dtlzens."  The 
duty  and  power  of  the  mnnldpality  thus  ap- 
pear to  be  ample  and  complete.  If  any  per- 
son shall  unlawfully  erect  an  obstruction  or 
nuisance  In  the  streets  of  a  dty,  and  tiie  town 
authorities  shall  permit  it  to  remain  an  un- 
reasonable length  of  time,  the  town  and  tort 
feasor  are  Jointly  and  severally  liable  to  the 
traveler  for  an  Injury  resulting  therefimn 
without  any  fault  on  his  part  The  question 
of  primary  and  secondary  liability  is  for  the 
offending  parties  to  adjust  between  thanselves. 
Hie  injured  party  shall  have  his  remedy 
against  either,  as  they  fail  under  the  rule  as  to 
Johit  tort  feasors.   Busw.  Pars.  Inj.  S  180. 

The  evidence  that  the  bendies  tiad  since 
been  removed  was  Incompetent  to  prove  the 
character  of  the  obstruction,  but  was  admis- 
sible to  show  that  the  obstruction  was  unnec- 
essary. It  was  in  evidence  that  travelers  could 
and  did  pass  through  the  bridge  safely,  when 
driving  a  gentle  horse,  by  changing  their  course 
to  conform  to  the  diagonal  direction  of  the 
benches.  No  contributory  negligence  on  the 
part  of  the  plaintiff  Is  found,  nor  Is  there  any 
evidence  to  support  sudi  an  Issue.  The  cause 
of  the  horse's  becoming  frightened  Is  unknown. 
It  was  gentle  and  roadworthy,  and  we  cannot, 
without  some  proof.  Impute  carelessness  in  the 
driver,  under  such  circumstances.  The  plain- 
tiff evidently  lost  control  of  the  horse  in  Its 
flight. 

The  defendant  contrads  that,  as  the  Injury 
was  the  result  of  at  least  two  causes  (1.  e.  the 
running  of  the  horse,  and  the  presence  of  the 
benches  In  the  street),  the  proximate  cause 
cannot  be  ascertained,  and  therefore  the  plain- 
tiff cannot  recover.  This  Is  a  question  of  some 
difficulty,  and  we  l)elieve  It  has  never  been 
passed  on  by  this  court.  It  has,  however, 
been  considered  frequently  In  other  Jurisdic- 
tions. It  seems  to  be  settled  by  authority  and 
reason  that,  when  both  parties  have  t>een 
equally  negligent,  the  plaintiff  cannot  recover, 
unless  In  cases  of  continuing  negligence.  It  Is 
still  more  complicated  when  the  parties  have 
been  n%Ilgent  In  different  degrees.  When  It 
appears  that  the  defendant  has  been  negli- 
gent and  the  piainHff  has  not,  the  plaintiff 
4nay  recover,  although  the  injury  is  produced 
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by  the  concurrpnt  acts  of  both  parties.  It  Is 
the  duty  of  corporate  authorities  to  remove 
dangerous  and  unnecessary  obstructions  from 
the  streets,  and,  "In  determining  what  Is  proxi- 
mate cause,  the  rule  Is  that  the  Injury  must 
be  the  natural  and  probable  consequence  of 
the  negligence,— such  a  consequence  as,  under 
the  surrounding  circumstances  of  the  case, 
might  and  ought  to  have  been  foreseen  by  the 
wrongdoer  as  likely  to  flow  from  his  act." 
West  Mahanoy  Tp.  v.  Watson,  112  Pa.  St. 
5T4,  3  Atl.  8G6.  "When  two  causes  combine 
to  produce  an  Injury  to  a  traveler  on  a  high- 
way, both  of  which  are  In  their  nature  proxi- 
mate,—the  one  being  a  culpable  defect  In  the 
highway,  and  the  other  some  occurrence  for 
which  neither  party  Is  responsible,— the  munic- 
ipality Is  liable,  provided  the  Injury  would  not 
have  been  sustained  but  for  such  defect." 
Ring  V.  City  of  Cohoea,  77  N.  T.  83.  The 
town  cannot  be  exonerated  because  other 
causes  co-operate  with  the  obstruction  or  de- 
fect, for  under  such  a  rule  It  never  would  be 
liable.  The  true  principle  Is  that  the  wrong- 
doer, either  by  commission  or  omission,  must 
iDe  held  responsible.  In  Bunch  v.  Town  of 
Edenton.  90  X.  C.  431,  the  duties  and  liabili- 
ties of  towns  and  cities  were  discussed  by  Mer- 
rlmon,  J.  The  case  was  that  an  adjoining  lot 
owner  made  an  excavation  to  the  line  of  the 
sidewalk,  and  that  a  footman  walking  on  the 
sidewalk  at  night  fell  Into  the  excavation,  and 
was  Injured,  without  any  undue  care  on  his 
part.  The  excavation  was  known  to  the  de- 
fendant, and  there  was  no  railing  or  guard  on 
the  line  of  the  excavation.  The  court  held 
the  defendant  liable,  and  that  the  negligence 
of  the  lot  owner.  If  any,  was  no  defense  for 
the  town.  On  the  same  subject,  see  Russell  v. 
Town  of  Monroe,  116  N.  O.  720,  21  S.  E.  550. 
Upon  this  view  of  the  case,  it  seems  unneces- 
sary to  express  any  opinion  on  the  ntuuerous 
exceptions  made,  aiid  we  see  no  error  In  the 
record.  Affirmed. 


TROXLER  V.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  North  Carolina.   March  21, 
1889. 

IxJUHT  TO  Brakbmait  —  Automatic  Coupler  — 
Pailcr^  to  ITsB— Neoligencb. 

1.  Failure  of  a  railroad  to  use  automatic  coup- 
lers in  general  use,  on  its  freight  cars.  Is  ne^i- 
pence  per  se. 

2.  The  extension  by  conKress  of  the  time  with- 
in which  all  interstate  railroads  are  required  to 
use  automatic  couplers  or  suffer  penalty  does  not 
affect  a  compnny  s  common-law  liability  to  its 
employ^  for  nefcligencp  in  failing  to  use  equip- 
ments for  coupling  which  have  come  into  gen- 
eral use. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Timberlake,  Judge. 

Action  by  S.  H.  Troxler  against  the  Soatb- 
em  Railway  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  fu^eala. 
Affirmed. 

F.  H.  Bnsbee,  for  appellant.  C.  M.  Sted- 
man  and  D.  Schenck,  Jr.,  for  app^eeu 


OLARK,  J.  The  plalntffT  was  Injured  In  at- 
tempting to  couple  cars  of  the  defendant  on 
which  there  were  no  automatic  car  couplers, 
but  in  lieu  thereof  skeleton  drawheads,  of 
unequal  height  The  court  below  held  that 
the  absence  of  automatic  CDuplM?s,  In  general 
use,  was  negligence  per  se,  and  refused  to 
submit  an  issue  whether  the  Injury  was  not 
caused  by  the  negligence  of  a  f^low  servant, 
and  refused  to  Instruct  the  Jury,  as  prayed, 
that  the  plaintiff  was  guilty  of  contributory 
negligence  if  he  could,  by  proper  care,  have 
coupled  the  cars  by  hand  without  acddent 
The  duty  to  furnish  proper  and  safe  appli- 
ances Is  that  of  the  common  master,  and  injury 
caused  by  their  absence  cannot  be  attributed 
to  the  negligence  of  a  fellow  servant  Troxler 
T.  Railway  Co.,  122  N.  C.  902,  30  S.  E.  117; 
Wright  V.  Railway  Co.,  122  N.  C.  959.  30  S. 
E.  348.  It  has  been  heretofore  held.  In 
Greenlee  v.  Railway  Co.,  122  N.  C.  977.  30  S. 
E-  115,  that  failure  of  a  railroad  company  to 
equip  Its  freight  cars  with  modern  self-coup- 
ling devices  Is  negligence  per  se,  continuing 
up  to  the  time  of  an  injury  sustained  by  an 
employ€  in  coupling  cars  by  hand,  and  renders 
the  company  liable,  whether  such  employ^ 
was  negligent  in  the  manner  of  malting  tbe 

I  coupling  or  not.  The  same  ruling  bad  been 
previously  made  as  to  the  duty  of  furnishing 
automatic  car  couplers  on  passenger  trains  in 
Mason  v.  Railroad  Co.  (1892)  111  N.  C.  -IS2. 

I  16  S.  E.  698.  Where  the  negligence  of  the  de- 
fendant Is  a  continuing  negligence  (as  the  fail- 
ure to  furnish  safe  appliances,  in  general  use. 
when  the  use  of  such  appliances  would  have 
prevented  the  possibility  of  the  injury),  there 
can  be  no  contributory  negligence  which  will 
discharge  the  master's  liability.  This  has 
been  repeatedly  and  uniformly  held.  Norton's 
Case.  122  N,  C.  911,  29  S.  E.  886:  McLamh-s 
Case,  122  N.  C.  873,  29  S.  E.  894;  Cone  v. 
Railroad  Co.,  81  N.  Y.  206.  The  failure 
to  provide  the  necessary  appliances  is  the 
causa  causans.  The  defendant  however, 
frankly  asks  us  to  reconsider  and  overrule 
Greenlee's  Case.  That  case  was  the  expres- 
sion of  no  new  doctrine,  but  the  affirmation  of 
one  as  old  as  the  law,  and  founded  on  the 
soundest  principles  of  justice  and  reason,  to 
wit:  That  when  safer  appliances  have  beea 
Invented,  tested,  and  have  come  into  general 
use,  it  Is  negligence  per  se  for  the  master 
to  expose  bis  servant  to  the  hazard  of  life  or 
Umb  from  antiquated  and  defective  appliances 
which  have  l>een  generally  discarded  by  the 
Intelligence  and  humanity  of  other  employers. 
Wltsell  V.  Railway  Co.,  120  N.  C  557.  27  S. 
E.  ISS.  This  must  be  so,  If  masters  owe  any 
dntles  to  their  employes,  and  unless  economy 
of  expenditures  on  the  part  of  the  railroad 
management  Is  to  be  deemed  superior  to  the 
conservation  of  the  Uvea  and  Umbs  of  those 
employed  In  their  operation.  In  the  twelfth 
annual  report  of  the  Interstate  commerce  com- 
mtsalon  (1898),  published  by  authority  of  the 
United  States  govoiunent,  upon  returns  made 
by  the  railroad  companies  themselTe%  It  Is 
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stated  (at  page  88):  "Since  tic  enactment  of 
the  law  in  1893  [requiring  automatic  couplers] 
there  lias  been  a  decreasing  uumlier  of  casual- 
ties.   There  were  1,034  fewer  employes  kill- 
ed, and  4,0^  fewer  Injured,  during  the  year 
ending  June  30,  1807,  tlian  during  the  same 
period  In  1898.    The  Importance  of  this  sub- 
ject will  be  realized  when  the  yearly  casual- 
ties to  railway  employes  are  compared  with 
those  which  occurred  during  the  recent  war. 
In  the  Spanish-American  war  there  were  298 
killed  and  1,646  wounded.    In   1897,  there 
were  1,693  men  killed  and  27,667  Injured,  from 
oil  causes,  !n  railway  service.   From  coupling 
and  uncoupling  cars  alone  219  less  were  kill- 
ed, and  4,994  less  were  Injured,  in  1897  than 
In  1S93,  when  the  law  was  enacted.  The 
number  of  such  employes  killed  has  been  re- 
duced one-half,  and  the  number  of  Injared, 
also,  practically  reduced  one-half.   The  reduc- 
tion In  the  number  of  accidents  from  all 
causes  largely  exceeded  (by  nearly  three  to 
one),  in  a  single  year,  the  entire  casualties  re- 
sulting from  the  prosecution  of  the  late  war." 
Thus,  in  four  years  from  1893  to  1897,  notwith- 
standing the  Increase  of  thousands  of  miles 
of  railways,  and  over  100,000  of  employes,  and 
the  furth^  fact  that  the  railroad  corporations 
have  been  able  to  procure  from  the  interstate 
commerce  commission  an  extension  of  the 
time  at  which  the  law  of  congress  Imposing 
a  penalty  for  operating  any  cars  without  self- 
couplers  will  come  into  force,  the  shadow  of 
the  law  has  procured  so  general  an  attach- 
ment of  these  self-couplers  that  S,213  fewer 
employes  were  killed  and  wounded  In  coupling 
and  uncoupling  cars  In  1897  than  In  1893. 
Can  It,  therefore,  be  seriously  contended  that 
the  absence  of  such  safety  appliances  Is  not 
a  negligence  per  se,  rendering  the  rallrosA 
company  liable  for  damages?    As  these  appli- 
ances have  been  patented  and  more  or  less 
In  use  for  over  30  years,  It  should  not  have  re- 
quired an  act  of  congress  to  enforce  their 
tinlversal  adoption.    Failure  to  adopt  them, 
after  being  so  long  and  widely  known  and 
used,  was  negligence  in  the  defendant  upon 
the  principles  of  the  common  law.  Wltsell's 
Case,  supra.    The  act  of  congress  Imposing  a 
penalty  for  failure  to  add  the  appliances,  aft- 
er January  1,  1898,  In  no  wise  affected  the 
right  of  any  employ*  to  recover  for  damages 
sustained  by  the  negligence  of  any  railroad 
company  to  attach  them.    The  action  of  the 
interstate  commerce  commission  in  extending 
the  date  at  which  such  act  should  come  into 
force  (by  virtue  of  authority  given  In  the  act) 
conid  not  set  aside  the  principle  of  law  that 
failure  toadopt  such  appliances  was  negligence 
per  se,  nor  have  any  other  effect  than  to 
postpone  the  date  at  which  the  United  States 
government  would  Impose  the  prescribed  pen- 
alty upon  all  railroads  engaged  In  Interstate 
commerce  falling  to  equip  all  their  cam  with 
automatic  couplers,— a  penalty  which  Is  Im- 
posed Irrespective  of  whether  any  accidents 
occur  from  such  failure  or  not.    The  Indiffer- 
ence of  railroad  comimiileB  Bbown  In  not 


adopting  these  life  and  limb  saving  appliances 
Is  all  the  greater  since  their  cost  Is  compara- 
tively small.  Indeed  the  Interstate  commerce 
commission.  In  the  above  cited  report  (page 
89),  state  that,  considering  the  less  expens? 
required  in  repairs,  they  are  an  actual  saving. 
They  say:  "Figures  submitted  by  one  of  the 
leading  railroad  companies  indicate  that  the 
adoption  of  the  automatic  coupler  will  result 
In  saving  a  very  large  sum  annually.  In  com- 
parison with  the  expense  incurred  In  former 
years  In  applying  and  maintaining  the  link 
and  pin  type;  and  this  does  not  take  Into 
account  the  reduced  cost  to  the  roads  which 
must  result  from  fewer  suits  for  damages  by 
Injured  employes."  And,  further,  that,  there 
being  too  much  slack  In  the  old  pin  and  link 
for  the  brake  to  act  economically  or  success- 
fully, the  automatic  coupler  "makes  the  re- 
quirements of  railroad  operation  better,  as 
well  as  minimizes  the  danger  to  employ^."  In 
Wltsell  V.  Railway  Co.,  120  N.  C.  507,  562,  27 
S.  E.  127,  it  is  said:  "If  an  appliance  Is  such 
that  the  railroads  should  have  it,  the  poverty 
of  the  company  is  no  sufficient  excuse  for  not 
having  it"  But  not  only,  as  above,  the  use 
of  self-couplers  would  be  an  actual  economy 
to  the  defendant;  but  that  It  is  amply  able  to 
put  on  these  appliances.  If  It  was  not.  is 
shown  by  the  published  report  of  the  defend- 
ant company  that  Its  gross  earnings  for  the 
year  1805  (when  this  Injury  was  Inflicted) 
were  over  $17,000,000,  and  its  net  earnings, 
over  and  above  all  expenses,  were  more  than 
¥5,000,000  {Poor,  R.  R.  Manual,  1808,  p_.  792).— 
figures  which,  for  the  year  just  past,  have 
risen  to  over  $21,000,000  gross  earnings  and 
over  $7,300,000  net  earnings.  With  such  an 
array  as  above  of  the  terrible  cost  of  life  and 
limb  by  failure  to  use  appliances  to  avoid 
coupling  and  uncoupling  cars  by  hand  (in 
doing  which  the  plaintiff  was  injured),  the 
small  expense— nay.  actual  economy— of  adopt- 
ing them,  and  the  ample  means  the  defendant 
possesses,  we  cannot  reverse  our  ruling  In 
Greenlee's  C&se,  that  it  is  negligence  per  se 
in  any  railroad  company  to  cause  one  of  its 
employes  to  risk  his  life  or  limb  in  making 
couplings  which  can  1m  made  antomatlcally 
without  risk.  • 

This  matter  of  requiring  these  great  corpo- 
rations to  protect  the  traveling  public,  and 
their  employes  as  well,  by  the  adoption  of  all 
safety  appliances  which  have  come  into  gen- 
eral use,  is  so  Important  that  we  have  gone  In- 
to the  subject  at  this  length.  Ordinarily  own- 
ed by  great  syndicates  out  of  the  state  In 
which  they  operate,  and  their  management,  at 
all  events,  removed  from  any  subjection  to 
that  sound  public  opinion  which  Is  so  great  a 
check  upon  the  conduct  of  individuals,  and 
of  government  itself,  the  sole  protection 
left  to  the  traveler  and  the  employ^  alike  is 
the  application  of  that  law  which  is  adminis- 
tered Impartially,  and  which  can  lay  Its  hand 
fearlessly  upon  the  most  pow^ul  combina- 
tion, and  protect  with  Its  care  the  humblest 
Individual  In  the  land.  The  sublept  Is  one.  of 
Digitized  by  LjOOg  IC 


M3  82  80UXHEA.STKRN  REPORTER. 


tranacMident  importance;  for,  DotwIthBtand- 
Ing  tbe  partial  adoption  of  tbese  appllanceB, 
and  cmseqnent  redaction  In  casualties,  tbe 
trrelfth  annual  report  of  the  Interstate  com- 
merce commission  shows  (page  77)  that  for 
tbe  year  ending  June  30,  1S97,  on  the  railroads 
engaged  In  Interstate  commerce  (which  alone 
report  to  that  commission),  there  were  still 
43,168  casualties,  of  which  6,437  resulted  In 
death.  Of  these,  1,693  kUIed,  and  27,667 
wounded,  were  railroad  employes,  among 
whom  214  were  killed  and  6,283  wounded  in 
coupling  or  uncoupling  cars.  In  our  own 
state,  the  report  of  the  North  Carolina  rail- 
road commission  for  1896  (pages  250,  251) 
shows  that  for  the  year  ending  June  80,  1898, 
the  railroads  reported  879  persons  killed  and 
wounded  (of  whom  99  were  killed),  and  of 
these  23  of  the  killed,  and  599  of  the  wound- 
ed, were  employes,— total,  622.  As,  of  the 
9,000  employSa  reported  In  this  state,  4,000 
(according  to  the  usual  ratio)  were  employes 
engaged  In  the  actual  operation  of  the  trains. 
It  follows  that  In  this  state  1  such  employd 
in  every  6%  was  In  that  year  Injured  or  kill- 
ed. In  view  of  such  mortality,  rivaling  that 
of  the  bloodiest  wars,  this  court  cannot  re- 
verse Its  declaration  heretofore,  which  Is  sufh 
talned  by  every  sentiment  of  Justice  and 
.  humanity,  that  where  a  life  and  limb  saving 
appliance,  like  automatic  car  couplers,  has 
come  Into  general  use,  and  its  partial  adoption 
has  .In  four  years,  notwithstanding  the  In- 
crease in  railroad  mileage  and  employes,  de- 
creased the  injuries  and  deaths  from  coupling 
cars  one-half,  the  failure  to  adopt  and  use 
It  is  negligence  per  se.  Onsidering  the  econ- 
omy In  money  of  using  such  appliances,  as 
well  as  the  ample  revenues  of  the  defendant, 
it  Is  passing  strange  that  it,  or  any  other 
railroad  company,  should  have  delayed  till 
now,  or  even  till  1895,  to  protect  the  lives 
and  limbs  of  their  employes  In  this  particular, 
or  that  there  should  have  heen  need  of  an 
act  of  congress  or  the  verdict  of  a  Jury  to 
stimulate  considerations  of  humanity  towards 
their  patrons  and  their  employes.  Counsel 
for  the  defendant  read,  as  part  of  his  argu- 
ment, a  clipping  from  a  newspaper,  and  re- 
pents In  his  brief,  that  a  noble  Elngllsh  lord, 
who  was  a  railroad  manager  as  well  as  an 
hereditary  member  of  parliament,  had  chan- 
ged his  party  affiliations  because  the  one  to 
which  he  had  belonged  had  advocated  the 
enforced  adoption  of  self-couplers  upon  Eng- 
lish railways.  That  simply  shows  that  one 
such  manager,  at  least,  possesses  a  lordly 
disregard  for  tbe  thousands  of  deaths  and  in- 
juries of  employes  yearly  caused  by  the  lack 
of  safety  appliances;  and  it  may  be  there  are 
others  who  entertain  sentiments  of  higher  al- 
legiance to  the  net  earnings  of  tbe  syndicates 
that  employ  them  than  to  those  great  princi- 
ples which  every  political  party  professes  to 
advocate  as  being  for  the  best  Interests  of  the 
public.  But  the  hostility  of  one  or  more  rail- 
way managers  towards  the  matter  cannot  af- 
fect the  Impartial  enforcement  of  the  unnd  le- 


gal  principle  that  employte  and  the  trardlng 
public  alike  have  a  right  to  be  protected 
against  any  dangers  which  can  be  avoided  by 
the  adoption  of  safety  appliances  wtalcb  have 
been  tested  by  expntence,  and  wblch  bare 
come  Into  general  use.  In  tbe  present  case, 
the  defendant  has  the  less  excuse  because 
there  was  uncontradicted  testimony,  not  only 
that  automatic  car  couplers  were  In  general 
use  at  the  time  of  tbe  Injury  (March,  1895), 
but  that  the  skdeton  drawbeads.  In  attempt- 
ing to  make  a  coupling  with  wbicb  the  plain- 
tiff was  Injured,  were  defective  In  that  tbey 
were  of  different  heights  from  the  ground,  and 
evidence  that  the  cars  could  not  have  been 
coupled  with  a  stick,  or  In  anj  otber  manner, 
excei»t  by  band.  No  enoi. 


8TATB  ct  aL  T.  WASBES. 
(Supreme  OoarC  of  Ncntb  Oardhia.   Sbreh  21, 
189B.T 

BaSTIKDT— EVIDBHOB. 

Evidence  tending  to  establish  fntereoaiK 
with  another  than  defendant,  about  the  time  the 
child  was  begotten,  is  admissible.  > 

App^  from  superior  conrt,  Bampaon  oonn- 
ty;  Boblnam,  Judge. 

Action  by  the  state  and  one  Gannon  agmtaist 
WnUam  J.  Warren.  From  the  Judgment,  the 
defendant  iqveals.  Reversed. 

F.  R.  Cooper,  for  appdlamt  Ttaa  Attorney 
General,  for  tbe  State. 

FUROHES,  J.  This  Is  a  proceeding  In  bas- 
tardy involving  the  paternity  of  the  child. 
Tiie  mother  testified  that  the  defendant  was 
the  father,  while  the  defendant  testified  that 
he  was  not  The  motho',  upon  her  cross-ex- 
amination, testified  that  she  never  had  crim- 
inal Intercourse  with  any  one  but  the  defend- 
ant and  one  Bagget,  who  was  the  fattier  of  a 
former  child,  but  not  of  ttUs  one.  The  defend- 
ant then  oCCereA  to  prove  by  Bag^  that  he 
bad  sexual  liitercourse  with  the  noother,  the 
prosecuting  witness,  about  the  time  she  says 
the  child  was  begot^  and  about  tbe  time 
when  it  must  have  been  begotten,  accoEdlng 
to  the  law  of  gestation.  This  evldeooe,  uptHi 
tbe  objection  of  the  state,  was  mled  out,  and 
the  defendant  excited. 

The  only  issue  presented  was  as  to  whether 
the  defendant  was  the  fath»  of  the  child. 
This  was  to  l>e  found  by  the  Jury,  but  only 
upon  competent  evidence.  This  question  has 
been  before  the  court  several  times,  and  tbe 
opinions  do  not  seem  to  be  In  entire  harmooy. 
as  Is  said  In  State  v.  Perkins,  117  N.  a  69S. 
23  S.  B.  274.  In  State  v.  Patterson.  74  N.  C. 
157,  It  Is  held  that  where  the  prctsecutlng  wit- 
ness had  testified  upon  cross-examination,  as 
In  this  case,  evidence  offered  to  Bhow  that 
had  had  sexual  Intercourse  with  another  per- 
son, for  the  purpose  of  contradicting  tbe  iHose- 
cutrlx.  was  Incompetent,  and  proiierly  exclud- 
ed. This  dedfllon  Is  put  upon  the  gionnd  tbat 
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her  answer  was  called  out  the  ctefendant, 
was  collateral  to  the  issue,  and  the  defendant 
was  bound  by  It.  This  opinion  Is  aroroved  by 
the  court  and  followed  In  State  t.  Parish,  83 
N.  C.  613.  In  State  v.  Bennett,  75  N.  C.  305, 
the  exact  point  is  presented,  and  the  opinion 
of  the  ccurt  in  that  case  sustains  the  ruling  of 
the  court  below  In  this  case.  In  State  r.  Brltt, 
78  N.  C.  439,  the  same  question  was  substan- 
tially presented  that  was  presented  Id  State  t. 
Bennett  But  the  court  undertakes  to  distin- 
guish Brltt's  Case  from  Bennett's  Case,  and 
holds  that  the  evidence  was  competent. 
Whether  this  distinction  Is  very  clearly  drawn 
or  not,  this  holding  of  the  court  that  the  evi- 
dence was  competent  has  since  been  followed 
In  the  case  ot  State  v.  Perkins,  117  N'.  C.  088, 
23  S.  EL  274.  These  cases  are  the  latest  ex- 
pressions of  the  court  upon  the  question  In- 
vc^ved,  and,  If  they  are  adhered  to,  there  was 
error  In  ruling  out  this  evidence. 

It  seems  to  us,  upon  a  review  of  the  cases 
and  the  "reason  of  the  thing,"  that  this  evi- 
dence was  competent,  and  should  have  been 
admitted.  It  was  incompetent  for  the  purpose 
of  contradicting  the  prosecutrix,  as  was  held  In 
Patterson's  Case,  supra,  tt  was  incompetent 
as  corroborative  evidence  of  the  defendant,  or 
of  Martin  Galney,  as  there  was  no  connection 
between  what  defendant  swore  and  what 
Galney  swore  and  the  fact  as  to  whether  Bag- 
get  ever  had  tatercourae  with  the  prosecutrix 
or  not.  To  corroborate  Is  to  give  strength  to 
the  testimony  of  the  witness  corroborated. 
Such  evidence  as  that  offered  may  tend  to 
prove  the  issue,  as  we  think,  but  It  does  not 
give  strength  to  the  testimony  of  defendant  or 
of  Bagget.  Corroborative  evidence  Is  always 
secondary,  and  Is  never  primary. 

Bat  the  issue  is  the  paternity  of  the  child, 
and  whatever  tends  to  prove  or  to  disprove  the 
affirmative  of  this  Issue  la  competent.  It 
would  not  be  competent  to  show  that  the  pros- 
ecutrix, years  before  the  birth  of  the  child,  had 
intercourse  with  some  one  ^e.  Nor  would  It 
have  been  competent  to  iwove  that  the  prose- 
cutrix at  some  other  time  had  such  Intercourse, 
when  it  was  apparent,  from  the  laws  of  na- 
ture, that  the  chlid  could  not  be  the  result  o€ 
such  Intercourse.  This  would  be  Incompetent, 
t)ecaase  it  did  not  tend  to  prove  or  disprove 
the  affirmative  of  the  Issue.  To  admit  such 
evidence  would  only  be  to  allow  the  defend- 
ant to  attack  the  character  of  the  prosecutrix 
In  a  way  not  allowed  by  law.  But  It  seems  to 
us  that  wben  the  defendant  offered  to  prove 
that  another  man  had  Intercourse  with  the' 
prosecutrix,  at  the  time  when,  by  the  course 
of  nature,  the  child  must  have  been  begotten, 
this  evidence  bears  directly  upon  the  issue,  and 
fs  competent  It  Is  true  that  It  may  not  es- 
tablish the  negative  of  the  issue,  but.  In  our 
opinion,  It  tends  to  do  so,  and  that  the  Jury 
ought  to  have  the  right  to  consider  It.  It  Is 
common  on  the  trial  of  such  issues  to  allow 
tbe  child  to  be  exhibited  to  the  Jury.  State  v. 
Woodruff,  67  N.  0.  89.  This  Is  done  by  the 
state,  when  U  ii  thoui^t  It  favors  the  dstanA- 


ant,  and  by  the  defendant,  wben  tie  thinks  it 
favors  some  one  else.  And  if  It  Is  competent 
to  offer  the  baby  as  evidence  to  prove  that 
some  one  else  Is  ttxe  father,  wby  Is  it  not  com- 
petent to  offer  the  father  to  show  that  he  Is 
Its  father?  Suppose  the  mother  is  a  white 
woman  and  the  defendant  Is  a  white  man,  and 
the  defendant  offers  a  colored  man  to  show 
that  he  Is  the  father,— that  is,  to  show  that  he 
bad  Intercourse  with  the  prosecutrix  at  the 
time  when  the  chUd  must  have  been  begotten 
by  some  one, —and  the  evidence  Is  objected  to," 
and  ruled  out;  tbe  defendant  then  produces 
the  baby,  and  it  Is  a  mulatto  (Warlick  v. 
White,  76  N.  C.  175),— this  is  competent;  and 
why  not  the  father?  It  is  true  this  evidence 
would  differ  in  Its  weight;  the  evidence  of  a 
colored  child  would  l>e  stronger  (conclusive), 
while  the  other  might  not  satisfy  the  Jury,  be- 
cause the  evidence  might  not  be  true,  and,  if 
true,  yet  the  defendant  be  the  father.  But 
Still  It  seems  to  us  that  it  Is  such  evidence  as 
the  Jury  should  be  allowed  to  consider.  It 
seems  to  us  there  is  an  analogy  between  the 
cases  supposed  and  this  case  that  tends  to  sus- 
tain the  competency  of  the  evidence  rejected. 
There  was  a  motion  In  arrest  of  Judgment,  but 
thla  cannot  be  sostalned.  Bitot.   New  trial. 


STATE  V.  LUCAS. 
(Sapreme  Court  of  North  Carolina.   March  21, 
1889.) 

HlOHWATS  — POBLIO  liAINTBKANOB— OaaTRUCTIOX 
— iNniCTHBNT. 

1.  An  IndictmeDt  cbari^DK  that  defendant,  on 
a  certain  day,  with  force  ana  arms,  in  said  coun< 
ty.  a  certain  road,  leading  to  and  from  a  certain 
church,  etc.,  did  willfully  and  unlawfully  ob- 
struct, by  putting  his  fence  in  said  road,  against 
the  form  of  the  statute,  etc.,  sufficiently  charges 
a  public  offense,  within  Code,  |  2065,  making  It 
a  misdemeanor  to  "wlllfnlly  *  •  •  obstruct 
any  highway  *  *  *  or  road  leading  from  or 
to  any  churdh,"  €tc. 

2.  A  way  used  for  more  than  40  years  by  the 
general  public  as  a  neighborhood  road,  but  never 
established  by  legal  proceedings  or  dedication, 
and  not  maiutaioed  at  public  expense,  is  not  a 
public  highway,  for  the  obstruction  of  whidl  by 
an  adjoining  property  owner  an  indictment  will 
lie. 

Appeal  from  superior  court,  Sampson  coun- 
ty; Robinson,  Judge. 

J.  II.  Lucas  was  convicted  of  obstructing  a 
public  road,  and  be  appeals.  Reversed. 

Criminal  action  for  obstructing  a  road,  tried 
upon  the  following  Indictment:  "The  jurors 
for  the  state  upon  tbelr  oaths  present,  that  J. 
H.  Lucas,  late  of  the  county  of  Sampson,  on 
the  20th  day  of  May,  1898,  witb  force  and 
arms,  at  and  in  said  county,  a  certain  road 
leading  to  and  from  Bethel  Church,  In  Little 
Ooharie  township,  Sampson  county,  known  as 
the  'Old  Church  Road,'  leading  from  the  Wil- 
mington and  Raleigh  road,  known  as  tbe 
'Negro  Head  Road,'  to  said  church,  did  will- 
fully and  unlawfully  obstruct  by  putting  his 
fence  In  the  said  road,  against  the  form  of 
the  statute  In  such  case  made  and  jffoTlded, 

Digitized  by  Google 


654 


82  SOUTHEASTERN  BEPOBTBB. 


at.  a 


and  against  the  peace  and  dignity  of  the 
state."  The  following  evidence  was  not  con- 
trorerted:  That  the  road,  the  obstrncUon  of 
which  was  admitted  by  the  defendant,  has 
been  contlnnoualy  nsed  as  an  ordinary  neigh- 
borhood road  for  many  years  by  the  general 
public,  before  the  erection  of  Bethel  Church, 
whldi  was  in  1856,  and  after  the  erection  of 
the  chnrch  many  residents  of  the  neighbor- 
hood continued  to  pass  over  that  part  of  the 
road,  which  defendant  has  now  obstructed.  In 
going  to  and  from  said  church,  bnt  the  road 
was  never  a  public  charge.  No  hands  were 
ever  assigned  to  work  it,  nor  had  It  ever  been 
laid  off  or  kept  up  by  any  court,  county,  or 
township  authority;  nor  was  It  ever  Ia4d  off, 
dedicated,  set  apart,  or  acquired  in  any  way 
by  any  one  as  a  public  or  church  road,  except 
by  Its  use  as  above  stated,  and  It  was  not 
kept  open  by  any  one  in  particular,  but  was 
kept  open  by  sudi  residents  of  the  ndghbor- 
bood  as  had  occasion  to  use  It,  and  saw  proper 
to  do  so.  The  court  charged  the  Jury  that,  if 
they  believed  the  evidence,  the  defendant  was 
guilty,  to  which  the  defendant  excepted.  Ver- 
dict of  guilty.  Defendant  moved  In  arrest  of 
Judgment,  for  that  the  indictment  does  not 
charge  a  criminal  offense.  Motion  denied, 
■rudgment  and  appeal 

F.  R.  Cooper,  for  appellant  The  Attorney 
General,  for  the  State. 

CLARK,  J.  The  motion  hi  arrest  of  judg- 
ment was  properly  overruled.  The  Indictment 
follows  the  language  of  the  statute  (Code,  | 
2066),  which  makes  it  a  misdemeanor  to  "will- 
fully alter,  dtiange,  or  obstruct  any  highway, 
cart-way,  mill-road  or  road  leading  from  or 
to  any  church  or  other  place  of  public  worship, 
whether  the  right  of  way  thereto  be  secured  In 
the  manner  her^n  provided  fbr  or  by  pur- 
chase, donation  or  otherwise." 

As  to  the  exception  to  the  charge,  the  law 
Is  deaily  and  succinctly  stated  thus  by  Read^ 
J.,  in  Boyden  v.  Achenbach.  79  N.  0.  B80: 
"Where  the  pnblic  has  used  a  way  as  a  pub- 
lic road  or  cartway.  Just  as  If  It  had  been  laid 
off  by  order  of  court,— as  If  it  had  had  an 
overseer  and  liands,  and  been  wotkeA  and 
kept  In  order,— for  mace  than  20  years,  it  vrlll 
be  presumed  tiiat  it  was  so  laid  off,  or  that 
the  owner  of  the  land  bad  dedicated  It  to  the 
public;  but  the  mere  user  of  footpaths  and 
neighborhood  roada  without  snch  accompany- 
ing circumstances  will  raise  no  such  presump- 
tion, however  long  the  time.  In  State  v.  Mc- 
Danlel,  63  N.  0.  284,  the  Jury  found  a  special 
veidlct  that  the  road  had  been  used  by  the 
neighborhood  for  60  years,  in  going  to  church, 
to  mill,  and  to  public  highways,  on  foot,  cm 
horseback,  and  in  vehicles,  and  yet  It  was  not 
held  to  be  a  public  road  which  It  was  Indict- 
able to  obstruct."  To  like  purport  State  v. 
Gross,  no  N.  C.  868.  26  S.  E.  91:  Kennedy 
r.  Williams,  87  N.  C.  6;  State  v.  Johnson,  33 
X.  C.  617.  It  is  true  that  In  McDanlel's  Case, 
supra,  it  was  held,  as  the  law  then  stood,  that 


a  road  to  and  from  a  churdi,  dosed  op  at 
one  end  (a  "cul-de-sac."  as  the  court  termed 
It),  could  not  be  a  public  road,  because  not  a 
thoroughfare,  and,  therefore,  that  Ite  obstrnc- 
tlon  was  not  indictable,  whereas  chapter  ISO, 
Acte  1872-73  (now  Code.  {  2065).  has  since 
made  It  Indictable;  bnt  none  the  less  it  Is 
still  essential,  in  the  absence  of  a  laying  oat 
by  pnblic  authority  imder  Code,  g  2062.  or 
actual  dedication,  not  only  that  there  must  be 
20  years*  user,  as  there  was  In  this  case,  but 
the  road  must  have  been  worked  and  kept  in 
order  by  public  authority.  Boyden  v,  Achen- 
bach. supra.  For  error  In  Instruction  to  the 
Jury,  tba%  must  be  a  new  trial. 


GORB  T.  DATI8. 

(Supreme  Court  of  North  Carolina.  March  21, 
1809.) 

UOKTOAQS  FOBEOLOSORB— TlMB  TO  AlTSWIR— 
JOUOHsyT. 

1.  Where  a  mortgage  authorized  foreclosure 
on  defaalt  in  parment  of  aemiannnai  interest 
provided  for.  a  foreclosure  suit  brougbt  after 
default,  in  payment  of  the  first  interest  In- 
stallment, bnore  matnrity  of  the  note,  is  not 
premature. 

2.  Refusal  to  grant  a  defendant  farther  time 
to  answer  after  the  ezi^ration  of  the  tarm,  on 
orerruling  his  demnrrer  to  the  complaint,  is, 
under  Code,  |  274,  within  Oie  dlacretioa  of  the 
court 

3.  A  judgment  of  f<ffecloBaT&  ItJUng  to  state 
what  sum  is  adjudged  to  be  due.  Is  not  snffi- 
dently  spedGe,  and  should  be  reformed  he- 
fore  foreclosure  is  directed. 

Appeal  from  superior  court  New  Hanover 
county;  Tlmberlake,  Judge. 

Action  by  D.  L.  Gtore  against  Rachal  Davis 
for  the  foredosure  of  a  mortgage.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Modified. 

Iredell  Meares,  t<st  ai^dlanL  John  H. 
Core,  Jr.,  for  ai^>^ee. 

CLARK,  J.  The  note  sued  on  was  dated 
19th  October,  1897,  and  payaUe  three  yean 
after  date,  but  the  Interest  was  ma4,e  "due 
and  payable  semiannually."  The  mortgage 
to  secure  the  note  specified:  "If  default  shaD 
be  made  In  payment  of  said  bond,  or  the  In- 
terest on  the  same,  or  any  part  of  either,  at 
maturity,"  the  creditor  could  proceed  to  sell 
the  land,  and  out  of  proceeds  of  sale  "pay 
.said  bond  and  Interest  on  the  same."  The 
defendant  failed  to  pay  the  Interest  which 
fell  due  IStfa  April,  1898.  By  the  conditions 
of  the  mortgage  the  principal  and  Interest 
became  due.  The  demurrer  of  the  defendant, 
that  this  action  for  Judgment  on  the  note  and 
foredosure  of  the  mortgage  was  premature, 
was  properly  overruled.  C!apehart  v.  Det- 
trick.  01  N.  C.  344;  Eltchln  v.  Grandy,  lOr 
N.  C.  86»  7  S.  B.  663;  Whitehead  v.  MorriU, 
108  N.  C.  65. 12  S.  B.  804;  Klger  t.  Harmon. 
113  X.  a  400.  18  S.  E.  515;  Barbee  t.  Scog- 
glns,  121  N.  a  135,  28  S.  a  209.   Nor  Is  n 
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demand  or  refusal  to  pay  necessary  before 
beginning  an  action  of  this  nature. 

Upon  oTerrullng  the  demurrer,  the  defend- 
ant was  entitled  to  answer  at  that  term  (Code, 
S  272),  but  the  refusal  of  further  time  to  an- 
swer was  In  the  discretion  of  the  trial  Judge 
(Code,  §  274).  The  defendant  having  failed 
to  answer,  and  the  complaint  being  verified, 
the  court  rendered  Judgment  that  If  $3,000 
(the  principal  of  said  note),  and  interest  and 
costs,  were  not  paid  within  the  time  specified 
In  the  judgment,  the  mortgaged  premises 
should  be  sold  after  due  advertisement,  and 
judgment  against  the  defendant  for  any  defi- 
ciency, after  applying  the  proceeds  of  said 
sale  to  the  satisfaction  of  the  judgment.  The 
judgment  Is  loosely  and  inartificially  drawn. 
There  Is  no  sum  adjudged  to  be  due  by  the 
defendant  to  the  plaintiff,  which  should  be 
done  before  a  foreclosure  is  directed.  It  may 
be  Inferred  upon  the  maxim,  "Id  certum  est 
quod  certum  reddl  potest"  The  judgment 
should  b^  reformed  by  the  court  below  to 
accord  with  the  established  form  In  such 
caaes.  This  loose  practice  cannot  be  encour- 
aged, and  the  costs  of  this  court  will  be  di- 
vided between  the  parties.  Code,  S  527. 
With  this  modification,  the  judgment  below 
is  affirmed.  Modified  and  affirmed. 


A.  H.  MOTLEY  CO.  v.  SOUTHERN  FINISH- 
INO  &  WAREHOUSE  CO. 

(Stvreme  Court  of  North  Carolina.  March  21, 
ItUU.) 

On  rehearing.  Dismissed. 

For  former  opinion,  see  SO  S.  EL  8. 

a  M.  Stedman  and  S.  R.  King,  tot  peti- 
tions. Bynnm  Se  Bynum  and  A.  M.  Scales^ 
for  respondent 

FURCHES,  J.  This  l8  a  petition  on  the 
part  of  the  defendant  to  rehear  and  review 
the  former  opinion  of  this  court  122  N.  C. 
Ail,  SO  S.  E.  3.  Upon  this  petition  a  rehear- 
ing has  been  ordered,  but  restricted  to  the 
constitutional  question  Involved.  And  upon 
the  rehearing  this  question  has  been  Interest- 
ingly discussed  on  both  sides,  but  there  were 
no  new  developments  In  the  case;  nor  was 
there  any  phase  or  aspect  of  the  case  present- 
ed that  had  not  been  presented  and  considered 
on  the  former  hearing.  There  was  more  elab- 
oration In  the  argument  and  some  authorities 
cited  that  were  not  cited  on  the  former  argu- 
ment but  they  were  only  cumulative,  and  no 
stronger  than  those  cited  before. 

It  seems  to  us  that  the  petition  and  the  ar- 
gument are  predicated  upon  a  misconception 
of  the  opinion  of  the  court.  They  seem  to 
be  based  upon  the  Idea  that  the  court  had  de- 
cided that  it  was  unconstitutional  for  the  leg- 
islature to  grant  the  defendant  the  right  to 
contract  against  loss.  If  the  court  had  decid- 
ed this  to  be  the  law,  Its  decision  would  most 


undoubtedly  be  erroneous.  But  this  Is  noi 
the  case;  the  opinion  does  not  so  decide.  Tha 
defendant  did  not  contract  against  loss,  as 
will  plainly  appear  by  the  receipt  copied  in 
the  former  opinion,  which  Is  admitted  to  con- 
tain the  contract  of  the  parties.  Under  this 
contract  and  the  findings  of  the  jury,  the  de- 
fendant has  been  guilty  of  negligence,  and  is 
liable  to  plaintiff  In  damages.  If  It  Is  subject 
to  the  general  law  governing  the  liabilities  of 
warehousemen. 

But  defendant  contends  that  It  Is  not  liable 
to  the  same  rule  of  damages  that  other  ware 
housemen  ate;  that,  while  they  are  ILible  un- 
der the  general  law  for  the  damages  caused 
by  their  negligence,  it  is  only  liable  for  dam- 
ages when  It  specially  contracts  to  be  liable, 
whether  the  damage  was  caused  by  its  negli- 
gence or  not  If  this  is  not  a  special  privi- 
lege, not  enjoyed  by  other  corporations  or  by 
individual  citizens,  and  which  could  not  be 
granted  to  them,  we  are  Incapable  of  under- 
standing what  would  be.  It  is  exclusive  be- 
cause it  is  a  privilege— a  thing— that  others 
are  excluded  from,  and  not  entitled  to;  and 
not  because  it  could  not  be  granted  to  other 
corporations  (if  It  were  constitutional  to  do 
so),  but  because  It  Is  not  done,  and  others  are 
excluded  from  the  benefit  of  this  privilege.  It 
was  BO  held  in  Slmonton  v.  Lanier,  71  N.  0. 498, 
and  Staton  v.  Railroad  Co..  Ill  N.  C.  278.  IG 
S.  E  181,  cited  In  the  former  opinion  of  this 
court.  And,  as  these  cases  seem  to  be  founded 
upon  sound  public  policy,  we  have  no  disposi- 
tion to  overrule  them.  We  do  not  see  that 
we  can  add  anything  more  to  the  argument 
contained  In  the  former  opinion,  and  will  not 
discuss  the  matter  further.  The  petition 
must  be  dismissed. 


OLARK  et  al.  t.  BUNTON  et  aL 
(Sapreme  Court  of  North  Carolina.  March  Zl, 
IHW.) 

WiLM— COXSTKUCTIOK— PoSTauHOCsCHILBSK^T. 

A  testator  devised  certain  land  In  trust  for 
a  daughter  for  life,  remainder  to  her  children, 
if  any;  if  not  to  his  two  youngest  children. 
He  dien  devised  other  land  in  trust  for  his 
wife  for  life,  remainder  to  the  two  children; 
but,  if  the  wife  should  bear  a  posthumous  child, 
it  was  to  share  with  the  two  children  In  the 
"atwve  land."  HOd  that,  on  the  death  of  the 
daughter  without  issue,  the  two  children  and 
the  posthumoQB  diild  took  her  share  in  equal 
portions. 

Appeal  from  superior  court  Iredell  county; 
Mclver,  Judge. 

Partition  by  T.  M.  (Sark  and  another 
against  Ola  A.  Benton  and  another.  From  a 
judgment  for  plalntUFs,  defendants  appeaL 
Affirmed. 

J.  B.  Connelly,  for  appellants.  Armfield  & 
Turner  and  L.  0.  Caldwell,  for  appellees. 

OLARK,  J.   This  was  a  petition  for  par- 
tition brought  by  T.  M.  Clark  and  Minnie  E. 
Clark  against  Ola  A.  Benton, /joining  W.  O 
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Benton,  her  gnardlan,  transferred  to  the  su- 
perior court  upon  Issues  raised  hy  the  plead- 
ings. The  result  depends  upon  the  proper  con- 
struction of  items  2  and  4  of  the.  will  of  Alex- 
ander Clark,  deceased,  which  are  as  follows: 
"Item  2.  I  will  unto  my  son  Alexander  Clark, 
as  trustee  and  In  trust  to  the  use  of  my  daugh- 
ter Mary  E.  Lemly  during  her  lifetime,  and 
then  to  her  children,  If  she  has  any,  and,  If 
not,  to  my  two  youngest  children,  Minnie 
Etta  and  Alice  Rebecca,  a  piece  of  land  bound- 
ed as  follows:  Beginning  at  an  elm,  John 
Setzcr's  and  my  comer  [here  follow  the 
boundaries];  containing  one  hundred  and  fifty 
or  sixty  acres,  more  or  less."  "Item  4.  I  will 
and  bequeath  unto  my  son  Alexander  Clark, 
as  trustee,  and  In  trust  to  the  use  of  my  be- 
loved wife,  Clarentlne  D.,  the  balance  of  my 
home  plantation  during  her  life,  and  then  to 
my  two  daughters,  Minnie  and  Alice  R.;  and, 
in  case  my  wife  should  be  In  a  family  way 
and  have  a  living  child.  It  Is  to  receive  an 
equal  part  In  the  above  land  with  Minnie  E. 
and  Alice  R."  It  was  admitted  that  Alexan- 
der Clark  died  In  the  month  of  August,  1869. 
It  was  admitted  that  Troy  M.  Clark  was  26 
years  of  age  at  the  commencement  of  this  ac- 
tion, aud  Is  the  posthumous  son  of  Alexander 
dark,  the  testator,  bom  a  few  months  after 
hts  death,  and  Is  the  person  mentioned  in  the 
fourth  pai'agraph  of  said  will.  It  was  aiim>. 
ted  that  Alice  R.  Clark  died  leaving  the  de- 
fendant Ola  A.  Benton  as  her  only  child  and 
heir  at  law,  and  that  the  said  Alice  R.  Clark 
has  married  W.  O.  Benton.  It  is  admitted 
that  Minnie  E.  Clark  is  still  living.  The  land 
sought  to  he  partitioned  la  admitted  to  be  the 
same  land  as  that  described  in  the  second 
paragraph  of  the  will  and  in  the  petition.  It 
was  admitted  on  the  trial  that  Mary  E.  Lemly 
died  In  1896,  without  Issue.  The  defendant 
offered  Alexander  Clark  as  a  witness,  who 
testified  that  he  was  the  trustee  mentioned.  In 
the  second  paragraph  of  the  will,  and  that 
Mary  E.  Lemly  received  the  rents  of  said  land 
from  the  death  of  the  testator  to  her  death. 
In  1896.  It  Is  admitted  that  Troy  M.  Clark, 
the  plaintiff,  has  never  received  any  part  of 
the  rents  of  said  land. 

Upon  the  foregoing  evidence,  the  Judge  char- 
ged the  Jury  that,  if  they  believed  the  evi- 
dence, they  should,  in  response  to  the  Issue, 
find  that  the  plaintiffs,  Troy  M.  Clark  and 
Minnie  E.  Clark,  and  the  defendant  Ola  A. 
Benton,  were  each  entitled  to  one-third  inter- 
est In  the  land  In  controversy  (described  In  the 
second  Item  of  the  will),  and  the  defendant 
excepted. 

There  can  be.  In  our  opinion,  no  reasonable 
doubt  that  this  was  the  Intention  of  the  tes- 
tator. By  the  death  of  Mary  Lemly  without 
Issue,  the  limitation  over  to  Minnie  and  Alice 
took  effect  and  this  tract  of  land  became 
theirs  under  the  will,  as  much  so  as  that  de- 
vised in  the  fourth  Item;  and  as  such  the 
plaintiff  Troy  M.  Clark  Is  entitled  to  one-third 
therein,  which  renders  the  shares  of  the  other 
plaintiff,  Minnie  B.,  and  the  defendant  Ola 


A.  Benton,  likewise  one-thhrd  each,  instead  of 
one-half  each,  as  contended  by  the  defendant. 
Item  4  gives  the  posthumous  child  (if  there 
should  be  one)  "an  equal  part  with  Minnie  E- 
and  Alice  R.  in  the  above  land";  1.  e.  not 
merely  In  the  land  devised  to  them  by  that 
clause,  but  In  all  that  was  given  them  by  the 
will.  Being  tenants  In  common,  nothing  less 
than  adverse  possession  for  20  years  would 
bar  the  plaintiffs'  right  of  partition.  Lenoir 
V.  Mining  Co.,  113  N.  C.  513,  18  S.  B.  73. 
Indeed,  that  defense  seems  to  hare  been  aban- 
doned. Affirmed. 


OLARK  r.  BENTON  et  aL 
(Sapreme  Gonrt  of  North  Orollna.  tlaxtb  21, 

1809.) 

Wills— Trusts— RIM1.1SD  BRs. 

1.  A  devise  was  in  tmst  to  two  daughtera,  to 
be  divided  when  they  reached  majority;  if  botb 
died  betore  majority,  remainder  to  two  other 
daughters;  and,  in  case  testator  bad  a  postho- 
mous  child,  it  was  to  receive  its  "pnH>ortion- 
able  share."  field,  that  the  posthamous  child 
took  only  in  case  the  first  two  daughters  died 
before  majonty. 

2.  One  of  the  fint  two  dying  onder  age.  and 
her  snrvlvor  attaining  majority,  ibe  took  the 
whole,  and  fha  second  two  dau^ten  took 
nothing. 

Appeal  from  superior  court,  Ireddl  county: 
Mclver,  Judge. 

Action  by  T.  M.  Clark  as^Inst  Ola  A.  Ben- 
ton and  another.  There  was  a  jodKment  for 
defendant  Catherine  E,  Benton*  and  plaintiff 
appeals.  Affirmed. 

Armfleld  &  Turner  and  L.  0.  Caldwell,  for 
appellant  J.  B.  ConoeUy.  for  ai^ellee. 

CLARK,  J.  This  Is  also  a  petition  for  par- 
tition, and  Involves  the  constmctlon  of  the 
third  Item  of  the  will  of  Alexander  Clarlc,  de- 
ceased, but  the  parties  are  different  from  the 
preceding  case  (32  S.  E.  555),  In  that  herein  T. 
M.  Clark  alone  is  ^alntlff,  and  Ola  A.  Benton 
(with  her  guardian)  and  Catherine  B.  Benton 
are  defendants. 

Item  3  Is  as  follows:  "I  will  and  bequeath 
unto  my  son  Alexander  (^ark,  as  trustee,  and 
In  trust  to  the  use  of  my  two  daughters,  CSath- 
erine  E.  and  Margaret  A.,  equally,  the  lower 
end  of  my  land,  as  follows:  Beginning  at  the 
rlrer  tMink  [here  follow  the  boundaries];  s.ild 
land  to  be  equally  divided  when  Catherine  be- 
comes of  age  and  she  receives  her  part;  and. 
In  case  either  should  die  before  coming  of  age. 
then  the  other  Is  to  receive  her  part;  and.  In 
case  both  should  die  before  coming  of  age. 
then  said  land  to  go  to  my  two  daughters,  Min- 
nie E.  and  Alice  R.;  and,  In  case  my  wife 
should  be  In  a  family  way  at  present  and  have 
a  living  child,  then  It  to  receive  Its  iHrop(ntkHi- 
able  part  of  the  above  lands." 

It  was  admitted  that  Alexander  Clark  died 
in  the  month  of  Aogost,  18&d,  and  that  Tmy 
M.  Clark  was  26  years  of  age  at  the  com- 
mencement of  this  action,  and  Is  the  postba- 
mouB  son  of  Alexander  Clarlc,  tbc  testator, 


Digitized  by  Google 


N.C.) 


STKAUGHAN  v.  TYSOR. 


55? 


amd  that  be  was  bora  a  few  monthB  after  tbe 
deatb  of  tbe  testator,  and  that  he  la  the  person 
mentioned  in  the  third  pnragraph  of  tbe  will. 
It  was  admitted  that  Mai-garet  A.  C\a.tk  died 
before  she  was  21  years  old,  and  without  Issne. 
It  was  admitted  that  Cbtherbie  B.  Clark  la  now 
tbe  wife  of  W.  O.  Benton,  and  Is  living.  It 
was  admitted  that  Alice  R.  Olark  died  leaving 
the  defendant  Ola  Benton  as  her  only  cbUd 
and  hdr  at  law,  and  tbiU  the  said  Alice  R. 
Clark  was  the  first  wife  of  W.  Benton.  It 
was  admitted  the  parties  that  Minnie  Clark 
Is  still  living.  It  was  admitted  that  the  land 
described  In  the  third  paragraph  of  tbe  will 
and  in  tbe  petition  Is  the  land  sought  to  be  par- 
titioned. It  was  in  evidence  that  the  rents  of 
said  lands  were  received  by  Margaret  and 
Catherine  till  the  death  of  the  former,  and 
since  then  Catherine  had  received  the  rents 
tin  the  trial. 

Tbe  [ilaintlff  dalmed  to  be  tbe  owner  of  <»e- 
balf  interest  in  tbe  land  embraced  in  Item  S, 
above  set  out,  as  tenant  in  common  with  Ola 
Benton,  who  answered  claiming  ade  sel^  In 
herself;  and  Catherine  E.  Benton,  having  been 
made  a  party  defendant,  filed  an  answer  set- 
ting np  sole  seisin  and  ownership  for  herself. 
Upon  Issues  submitted  as  to  tbe  biterest  of 
eadi  of  tbe  req>ectlve  parties,  the  court  In- 
structed the  Jury  that,  upon  the  above  admis- 
sions, they  should  find  that  Catherine  & 
Benton  was  sole  ownec.  The  plaintlfC,  Troy 
M.  C^k,  excepted.  Tbe  Inatrnctlon  of  his 
bmor  vras  certainly  correct  In  exdudlng  Ola 
Benton  tvom  any  Interest  In  said  land.  Tills 
item  3  gives  the  land  Jointly  to  Margaret  and 
Catherine,  to  be  equally  divided  when  Cather- 
ine becomes  of  age,  and  adds:  "In  case  either 
should  die  befbre  coming  of  age,  then  the  other 
Is  to  receive  her  part"  It  being  admitted  that 
Margaret  died  before  she  was  21  years  (rid. 
then  tbe  whole  vested  In  Catherine,  who  Is  liv- 
ing and  of  full  age,  and  the  contingency  upon 
which  any  interest  could  devtdve  upon  Alice, 
through  whom  her  daughter  Ola  Benton 
claims,  has  failed.  The  sole  question  admit- 
ting of  debate  Is  whether  Troy  M.  Clark  has 
any  Interest  in  said  land.  We  think  not,  for 
tbe  devise  Is.  first,  to  Catherine  and  Margaret; 
second.  If  either  die  before  becoming  of  age, 
then  the  whole  to  the  survivor;  and,  third,  if 
both  die  before  coming  of  age,  then  to  Minnie 
aud  Alice;  and  then,  In  that  event,  tbere  is 
added,  "and  in  case"  tbere  Is  a  posthumous 
child,  it  is  to  have  Its  "proportionable  part" 
Taking  the  second  and  fourth  Items  of  the 
wHI.  as  set  out  in  the  preceding  case,  It  seems 
to  have  been  tbe  intent  of  the  testator  (which 
we  are  seeking  for  and  wish  to  effectuate)  to 
give  the  posthumous  child  an  equal  share  with 
Minnie  and  Alice  in  the  property  given  in  tbe 
fourth  clause,  an  equal  share  In  the  property 
in  the  second  item  which  might  dev(rive  upon 
them  by  the  death  without  Issue  of  Mary,  and 
now,  In  like  manner,  an  equal  share  with  Min- 
nie and  Alice,  should  the  property  given  In  the 
third  item  devdve  upon  them  by  the  contin- 
gency of  ttie  deatb  of  both  Catherine  and  Mar^ 


garet  before  coming  of  age.  Tbe  plaintiff's 
contention  would  destroy  that  equality  between 
him  aud  Mhmie  and  Alice  by  giving  him  oue- 
half  of  the  tract  In  Item  3,  wb«:eln  they  get 
nothing,  aud.  If  both  Margaret  and  dtherlne 
had  died  before  coming  of  age,  would  have 
cast  the  whole  upon  him;  thereby  defeating 
entirely  the  devise  over  to  Minnie  and  Alice. 
We  think  his  honor  correctly  h^  that  the 
participation  of  the  plaintiff  waS  contingent, 
as  to  tbe  property  in  the  second  item,  upon  Its 
devolving  upon  Minnie  and  Alios.  Affirmed. 


STRAUGHAN  et  al.  v.  TYSOR  et  al. 

^Supreme  Court  of  North  Carolina.  March  21. 
IbUU.) 

EzBcuTOsa  AND  A0MIMI8TBATOHB— Balb  or  La:{i>& 

— AsaSTS— TlTLK. 

On  a  special  proceeding  to  sell  lands  for 
assets,  administrators  introduced  a  deed  to  their 
Intestate,  and  showed  that  he  lived  on  the  land 
until  his  demise,  and  that  no  one  else  ever 
cultivated  or  had  anything  to  do  with  It  De- 
fendant showed  no  title  from  any  source,  but 
simply  occupation  with  intestate.  On  an  is- 
sue whether  intestate  was  seised  and  possessed 
in  severRlty,  the  jury  were  instructed  to  find 
in  the  affirmative  if  they  believed  the  evidence. 
Held,  that  there  was  no  error,  since,  on  the 
priaciple  that  possession  is  implied  from  title, 
intestate  was  not  only  sdsed.  but  poascsaed,  of 
the  land  covered  by  his  deed. 

Appeal  from  superior  oonrt  Chatham  ooiin- 
ty;  RoblnsoQ,  Judge. 

Special  proceeding  before  the  clerk  of  tbe 
supoior  court  of  Cliatham  county,  by  Straugb- 
an  and  (Siapin,  as  administratws  de  bonis  non 
of  Josiah  l^aor,  deceased,  against  Missouri 
Tysor  and  others,  to  obtain  leave  to  sell  lands 
for  assets.  From  a  Judgment  granting  tbe  re- 
lief, defendants  appeal.  Affirmed. 

T.  H.  Calvert,  for  appellants.  H.  A.  Lcm- 
don  and  WtMuack  ft  Hayes,  for  ^^lellees. 

FAIRCLOTH,  Q  J.  This  U  a  petition  ffied 
befnre  the  clerk  by  plaintiffs,  as  administra- 
tors d.  b.  n.  of  Josiah  Tysor,  sgalust  the  de- 
fendants, the  widow  and  brother  and  sisters  of 
said  Josiah,  for  the  purpose  of  selling  land  for 
assets.  The  plaintiffs  allege  that  their  intes- 
tate died  In  1800,  seised  and  possessed  of  the 
land  described  In  the  petition.  The  defend- 
anta,  except  the  widow,  answer  and  aver  that 
they  were  tenants  In  common  with  said  Intm- 
tate.  On  tbe  trial  of  this  Issue  In  the  superior 
court,  "Was  the  i^alntlffs'  Intestate  seised  and 
possessed  in  severalty  of  the  lands  described 
in  the  complaint  at  the  time  of  his  death?"  bis 
honor  Instructed  the  Jury  that,  If  they  believed 
the  evidence,  to  answer  the  Issue,  "Yes;"  which 
they  did,  and  judgment  was  entered  directing 
that  the  sale  proceed,  and  that  the  commission- 
ers to  sell  make  their  report  to  the  clerk.  The 
plaintiffs  Introduced  as  evidence  a  deed  proper 
in  form  to  convey  title  to  their  Intestate  from 
his  uncle.  Harris  Tysor,  dated  and  delivered  in 
June,  1868.  and  proved  that  their  intestate 
lived  on  said  land  until  bis  death,  in  1806,  and 
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that  no  (me  elae  ever  cuItlTated  the  land  or  had 
anything  to  do  with  it  The  defendants  proved 
that  Dennis  T^sor,  father  at  plaintiffs'  intes- 
tate and  defendants,  formerly  lived  on  this 
land,  and  that,  after  the  death  of  Dennis,  his 
widow,  daughters,  and  said  Josiah  lived  on 
the  land  until  the  daughters  were  married. 
This  was  the  evidence.  There  is  no  question 
of  ouster  or  adverse  possession  in  the  case. 
The  def«idaiits  have  shown  no  tlUe  from  any 
source,  but  simply  occnpatlon  with  their  broth- 
er Jo^ah  until  they  married.  They  asserted 
no  dajm  ontil  this  action  was  instituted.  The 
plaintiffs  show  title,  color  of  tlHe,  and  posse»- 
sion  in  their  Intestate,  and  that  he  alone  eiet- 
clsed  ownership,  by  cultivation,  etc..  until  his 
death,  covering  a  period  of  more  than  26  years 
after  the  date  of  his  deed.  On  prlndide 
that  possession  is  implied  from  title,  in  the  ab- 
sence of  any  advose  dalm,  mitll  the  cootrary 
Is  shown,  we  ludd  that  the  plaintiffs'  Intestate 
was  not  only  s^sed,  but  was  possessed,  of  the 
land  in  diqrate  and  covered  by  plaintiffs*  deed, 
and  that  no  error  was  committed  by  the  conrt 
bdov.  Affirmed. 


MOBEHBAD  BANKLNG  CO.  T.  CITY  OP 

BURLINGTON. 
(Snpteme  Oonrt  of  North  Carolina.  March  21, 
1809.) 

APPBAI<— EVBKLT  DiTIDSD  COORT— AVFIBHAItOI. 

Where  the  JuBtices  sitting,  are  evenly 
divided,  the  judgmeot  below  stands,  not  as  a 
precedent,  but  as  the  dedcdon  io  the  case. 

Appeal  from  superior  court,  Alamance  coun- 
ty; Timberlake,  Judge. 

Action  by  Morehead  Banking  Company 
against  the  dty  of  Burlington.  There  was  a 
Judgment  for  plalntlflC,  and  defendant  aiwealB. 
Affirmed. 

Bynom  ft  Taylor,  C.  E.  McLean,  and  W. 
H.  CarroU,  for  appellant  Winston  ft  Fuller, 
for  appellee. 

FEB  OUBIAM.  In  this  case.  Justice 
CLARK  did  not  sit,  and  the  court  Is  evenly 
divided.  According  to  the  settled  practice  of 
appellate  courts  In  such  cases,  the  Judgment 
below  stands,  not  as  a  precedent,  but  as  the 
decision  in  this  case.  Puryear  v.  Lynch,  121 
X.  C.  256.  28  S.  E.  410;  Town  of  Durham  t. 
Richmond  ft  D.  B.  Co.,  113  N.  O.  240,  18  S. 
E.  208.  and  cases  there  cited. 

Affirmed. 


BEAB  T.  COMMISSIONERS   OF  BRUNS- 
WICK COUNTY. 
(Supreme  Oonrt  of  North  Carolina.  March  21, 
18W.) 

JCDOMBMT  —  ESTOPFKL  — WaIVBR  —  MaSTUAHCB  — 

SCBOOLS — COUKTIBS— COSIBTITUTIONII.  LaW — 

Tax  Levt— Nkcbssart  Expbnsrs. 
1.  Wbere.  In  mandRmas  to  compel  payment  of 
a  Jadgmcnt.  plaintiff  omits  to  plead  his  jndg- 
meot  in  estoppel  of  the  defense  that  it  was 


based  on  an  Invalid  claim,  and  goes  to  the  hear- 
ing on  the  merits  of  the  original  claim,  he 
waives  the  estoppel. 

2.  Under  2  Code,  S  2551,  requiring  the  comi- 
ty board  of  education  each  year  to  uH>ortloa 
among  the  several  districts  all  school  funds 
which  were  subject  to  the  orders  of  the  school 
committees  for  school  expenses,  to  be  dlsbnrH- 
ed  by  the  county  treasurer  under  a  separate 
bond  as  treasurer  of  the  county  board,  the  con- 
trol of  the  county  commissioners  over  the  achooi 
funds  ceased,  and  hence  a  judgment  against 
them,  based  on  school  orders,  was  void. 

3.  Under  Const  art'  7,  I  7,  prohibiting  levy 
of  a  tax  by  a  county  except  for  necessary  ex- 
penses, unless  by  vote  of  a  majority  of  the 
voters,  mandamus  will  not  lie  to  compel  lev; 
to  pay  a  judgment  against  a  coonty.  nnlees  the 
debt  on  vrbicb  the  judgment  was  based  is  af- 
firmatively shown  to  be  a  necessary  county  ex- 
pense. 

Faircloth,  C.  J.,  and  Furches,  J.,  dissenting. 

On  rehearing.  Affirmed. 

For  former  oplniim,  see  28  B.  B.  719. 

E.  E.  Bryan  and  Frank  MciNdll,  for  peti- 
tioners. J.  D.  Bdlamy  and  Shepherd  ft  Bns- 
bee,  for  respondent 

MONTGOMBBT,  J.  This  case  la  befbre 
OB  OD  a  petition  to  reh^ur,  the  first  opinion 
having  been  filed  at  the  ^ling  tenn.  ISas. 
and  pubUsbed  In  122  N.  a  484,  29  &  E.  719. 
After  farther  argmnent  and  a  doser  InTesti- 
gation,  we  Iuto  arrived  at  ttie  conchiBlon  that 
there  wai  err<«  in  the  fonner  opinion  In  its 
reversal  of  the  JodgraeDt  of  tbe  superior 
court  ^Hiat  Judgment  ought  to  have  been 
affirmed.  The  plaintiff,  in  hlB  complaint,  al- 
leged Uiat  the  defendants  wwe  Indebted  hi 

him  In  the  anm  of  dollara,  dne  by  eight 

Judgments  originally  had  In  a  court  of  a  Jus- 
tice of  the  peace,  and  afterwards  docketed  by 
transcript  in  the  office  of  the  derk  of  the 
superior  court  of  Brunswick  county,  and 
prayed  Judgment  that  the  defendants  be  com- 
pelled to  levy  a  tax  to  pay  the  Judgments  and 
coste.  The  defendants.  In  ttielr  answer,  ad- 
mitted that  the  Judgments  were  procured  as 
alleged,  bat  averred  that  they  were  not  valid 
and  binding  against  the  defendants,  for  the 
reason  that  they  were  obtained  against  a 
former  board  of  commissioners  on  school 
dalms,  for  which  neither  Ihe  defendants  nor 
their  predec«8ws  were  liable  in  law.  The 
defendants  furOier  avor  that  ttie  Jndgmoita 
were  obtained  on  certain  school  ordm  Issned 
abont  the  year  1886  by  the  school  committee 
men  of  ceirtaln  school  districts  of  Bmnswlck 
county  upon  the  treasurer  of  the  cwnnty 
board  of  education,  and  that  th^  were  not  s 
valid  charge  against  the  defendants,  tbe 
board  of  commissioners,  or  a  charge  upon 
the  public  funds  of  the  county,  or  upon  any 
otber  fand  except  those  expressly  set  apart 
for  Hdiool  purposes.  And  for  a  further  de- 
fense the  defendants  aver  that  section  T  of 
ardde  7  of  the  constitution  of  North  Carolina 
prohibits  any  tax  from  bdng  collected  or  lev- 
ied by  any  county,  city,  or  town,  or  other 
municipal  corporation,  except  for  the  neces- 
sary expenses  thereof,  unless  by  a  vote  of 
the  majority  of  the  qualified  voters  tberela; 
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and  the  defendants  aver  tbat  the  considera- 
tion upon  wblch  the  Judsments  were  had  was 
not  tot  the  necessary  expenses  ot  the  connty, 
or  for  a  debt  contracted  In  the  manner  pro- 
vided by  the  constitution.  When  the  case 
came  on  for  trial,  a  Jury  trial  was  waived, 
and  it  was  agreed  that  his  honor  who  pre- 
sided should  find  the  facts,  and  the  case  was 
heard  by  the  court  by  the  consent  of  counsel 
of  the  plaintiff  and  of  the  defendants.  What 
facts  could  have  been  In  the  mind  of  the 
connsel  exc^t  the  facts  connected  with  the 
consideration  of  the  claims  on  which  the 
original  judgments  were  procured,  and  tbose 
connecting  the  Judgments  of  I8&i,  docketed 
In  the  superior  court  by  transcript,  as  being 
the  same  Judgmenta  which  were  originally 
rendered  by  the  Justice  of  the  peace  In  18SS? 
No  other  facts  could  have  been  referred  to, 
for  they  were  raised  1^  the  pleadings;  and 
the  defendants,  In  their  answer,  had  admit- 
ted that  the  Judgments  had  been  obtained  by 
the  plaintiff,  as  set  oat  In  his  complaint  The 
plaintiff,  having  failed  to  plead  his  judg- 
ments In  estoppel  of  the  matter  set  out  In  the 
answer,  or  to  demur  to  the  answer,  waived 
his  rights  as  to  any  advantage  which  the  law 
had  given  to  his  i»sition,  and  hy  his  agree- 
ment to  submit  the  facts  to  the  finding  of  the 
tioxat  went  to  the  hearing  on  the  merits  of 
the  original  consideration  npon  which  the 
Judgments  were  granted.  "Kumerous  ded- 
slons  In  this  country  and  England  hold  that 
where  a  party  has  an  opportunity  to  plead 
an  estoppti,  and  voluntarily  omits  to  do  so, 
but  goes  to  the  Issue  on  the  facta,  he  thereby 
waives  the  estoppd,  and  the  jury  Is  at  lib- 
er^ to  find  according  to  the  facts  of  the  case. 
So,  where  the  advantage  might  have  been 
taken  of  an  estoppel  by  means  of  a  demurrer,' 
and  the  party  falls  so  to  take  advantage  of  It, 
he  will  be  held  to  have  waived  the  estoppel." 
8  Am.  &  Bhig.  Enc  Law.  p.  18,  and  cases 
there  cited.  If  the  plalntlflf  intended  to  avail 
himself  ot  the  full  beiwflt  and  effect  of  his 
Judgments,  It  was  incumbent  on  him  to  do  so 
by  some  proper  pleading  because  of  the  na- 
ture of  the  defendants*  answer,  for,  though 
mandamus  is  in  the  nature  of  an  execution, 
yet  it  is  in  the  nature  of  a  dvll  action.  It  Is 
commenced  summons,  and  the  pleadings 
U  and  the  practice  are  the  same  as  are  prescrib- 
ed for  the  conducting  of  dvU  actions.  1 
('ode.  S  <:^.  Ills  honor  found  as  a  fact  upon 
the  evidence,  none  of  which  was  objected  to, 
that  the  orli^nal  Judgments  were  obtained 
upon  certain  school  orders  issued  during  the 
year  1886,  and  that  the  judgments  of  1894  In 
the  superior  court  were  the  same  Judgments 
which  were  obtained  before  the  Justice  of  the 
peace  In  1838^  and  that  there  was  nothing  in 
the  record  or  Judgment  of  18&4  to  show  what 
the  cause  of  action  was.  except  tliat  they 
were  brought  on  former  judgments. 

Now,  upon  bis  honor's  findings  of  fact,  the 
legal  question  arises,  were  school  orders  is- 
Bued  In  1886  a  debt  t<a  which  the  county 
was  liaNe,  and  for  which  the  board  ot  com- 


mlsslooers  could  be  made  to  provide  by  tax- 
ation? We  think  not  The  law  in  force  at 
the  time  when  the  school  orders  upon  which 
the  plaintifTs  action  was  brought  were  Is- 
sued was  2  Code,  c.  15,  as  amended  by  chap- 
ter 174,  Acts  1885.  ^Uon  2551  of  the  Code 
provides  that  the  county  board  of  education 
shall,  on  the  first  Monday  in  January  of  each 
year,  apportion  among  the  several  districts 
all  school  funds,  specifying  how  much  of  the 
same  is  apportioued  to  each  race,  and  give 
notice  thereof  to  the  school  committees  of  the 
several  districts  of  the  county.  It  Is  furthw 
provided  In  the  same  section  that  the  sums 
thus  apportioned  to  the  several  districts  shall 
be  subject  to  the  orders  at  the  school  commit- 
tees thoxof,  for  the  payment  of  the  school 
expenses  authorized  by  law.  In  section  2555 
of  the  Code  It  Is  provided  ttut  "all  orders 
upon  the  treasurer  <tf  the  connty  board  of 
education  for  school  money  for  the  payment 
of  teachers,  duly  countersigned  by  the  connty 
superintendent  of  public  instruction,  and  all 
orders  for  the  purchase  of  sites  for  school 
houses  and  for  the  cost  of  building,  repairing 
and  furnishing  school  houses,  shall  be  signed 
by  the  school  committee  of  the  district  in 
which  the  school  1b  taught,  or  in  which  the 
site  or  school  house  la  situated,  which  orders, 
duly  endorsed  by  the  person  to  whom  the  same 
are  payable,  shall  be  the  only  valid  vouchers 
In  the  hands  of  the  treasurer  of  the  county 
board  of  education,  to  be  paid  out  of  the 
funda  apportioned  to  the  district  in  which  the 
school  house  is  erected."  The  county  treas- 
nrer  of  each  county  was  required  to  receive 
and  dtsbnrse  the  public  school  funds,  not  un- 
Aer  his  general  bond,  but  under  a  separate 
bond,  conditioned,  fbr  the  faithful  perform- 
ance of  his  duties  as  treasurer  of  the  connty 
board  of  education.  The  county  board  of 
education  were  raipowered,  if  they  deemed 
it  pecesaary,  to  require  the  treasurer  of  the 
county  board  of  education  to  strengthen  his 
bond,  and  for  any  br^h  of  that  bqnd  action 
was  to  be  brought  not  by  the  county  com- 
missioners, but  by  the  county  Imard  of  edu- 
cation. 2  Code,  I  2554.  The  treasurer  of 
the  county  board  of  education  was  required 
to  open  accounts  with  eadi  public  school  dis- 
trict, and  report  yearly  to  each  school  com- 
mittee the  amount  apportioned  to  the  respec- 
tive districts  for  the  year,  and  to  the  connty 
board  of  education  the  amounts  received  from 
all  sources  for  public-school  purposes.  I^^rom 
this  review  of  the  law  In  force  when  the 
school  orders  were  Issued  upon  which  the 
plaintiff's  Judgments  were  obtained.  It  ap- 
pears that  there  was  a  complete  separation  of 
the  school  funds  from  the  general  county 
fund  upon  the  apportionment  being  made, 
and  foom  that  time  all  control  of  the  same 
by  the  county  commissioners  ceased;  that  the 
funds  were  taken  charge  of  by  the  treasurer 
of  the  board  of  education  under  a  separate 
bond;  that  the  disbursements  were  made  by 
that  officer  under  orders  signed  by  the  school 
committees;  that  the  accounts  ot  the  school 


Digitized  by  Google 


560 


82  SOUrHEA.STEBN  BKPOBTEB. 


fand  were  kept  between  that  officer  and  the 
wvcral  school  commltteea,  and  a  report,  year- 
ly,  to  the  connty  board  of  education  made  of 
alt  receipts  of  scbool  funds  by  him;  and  the 
amount  apportioned  to  each  district  was  the 
fund  out  of  which  School  orders  were  to  be 
paid.   The  connty.  therefore,  through  the 
board  of  commissioners,  was  not  liable  for 
the  debt  upon  which  those  orders  were  Issued, 
tf  the  amount  apportioned  to  the  district,  or 
districts  upon  whose  committee  or  committees 
the  orders  were  drawn  had  been  In  the  hands 
of  the  treasurer  of  the  board  of  education, 
and  he  bad  defaulted  In  their  payment,  then 
the  law  required  action  for  such  defalcation 
to  be  Instituted  against  that  officer  and  his 
bond.   If  there  never  had  been.  In  the  treas- 
urer's bands  any  funds  to  meet  those  orders, 
because  they  were  lmprtq?erly  inued,  then 
there  was  no  liability  on  either  the  connty  or 
the  treasurer.  Bnt,  besides  the  view  of  this 
case,  as  expressed  abore,  we  are  of  the  opin- 
ion that,  before  nundamus  can  be  Issued  to 
compel  the  board  of  commissioners  of  a 
county  to  levy  a  tax  to  pay  a  Judgment 
against  the  commissioners,  the  plaintiff  (judg- 
ment creditor)  must  show  afflrmatlvely  by  the 
record  or  other  competent  evidence  that  the 
consideration  of  the  debt  upon  which  the 
judgment  was  obtained  was  of  such  a  char- 
acter as  to  fall  under  the  head  of  ordinary 
or  necessary  county  expenses.   Any  other 
view  of  the  law  would  enable  a  board  of 
county  commissioners  to  levy  a  tax  to  pay  a 
debt  reduced  to  Judgment  by  confession  or 
by  default,  which  debt,  under  sectloi)  7  of 
article  7  of  the  constitution,  the  county  would 
be  prohibited  from  contracting,  unless  the 
question  was  submitted  to  a  vote  of  the  qnal- 
Ifled  voters  of  the  county.   Such  a  course 
would,  In  effect,  be  a  convenient  methoil. 
whenever  the  county  commissioners  might 
choose  to  do  so,  of  destroyfaig  a  most  salutary 
provision  of  the  consHtntlon.  It  would  be 
equivalent  to  holding  that,  by  a  rule  ot  plead- 
ing, a  plain  ^vision  of  the  constitution  can 
be  abolished.    No  technical  learning  based 
aa  the  rules  of  pleading  can  force  us  lute 
such  a  conclusion.   The  prayer  of  the  peti- 
tioners must,  therefore,  be  granted.  The  case 
mURt  be  reheard,  and  the  Judgment  of  this 
court  entered  therein  at  the  spring  term,  1896, 
must  be  set  aside,  and  Judgment  entered  at 
this  term  affirming  the  Judgment  of  the  supe- 
rior court  Prayer  of  the  petitioners  granted. 

FAIRCI^H,  O.  J.  (dlssenUng).  On  this 
petition  to  rehear  I  am  unable  to  agree  with 
the  opinion  of  a  majority  of  the  court 

The  facts:  The  plaintiff,  hi  X888,  Instituted 
ftpveral  actions  before  a  justice  of  the  peace 
against  defendant  board  of  county  commis- 
sioners. The  only  matter  filed  In  the  nature 
of  a  complaint  was  "claim,"  and  stating  the 
amount  of  each.  No  denial  of  the  clnlm  nor 
any  defense  was  niade  by  the  defendants, 
and  Judgments  were  entered  in  each  case 
for  the  amount  of  the  claim  and  costs.  These 
Judgments  were  not  paid,  and  they  were  dock- 


eted in  Oie  superior  court  on  September  29, 
1683.  In  1891  the  plaintiff  obtained  jndg- 
ments  upon  these  former  Judgments,  and  It 
does  not  appear  that  defendants  ttien  made  or 
offered  any  defense.  In  the  present  action, 
by  cona^  of  parties,  his  honor  found  the 
facts  In  these  words:  "That  the  Judgments 
sued  on  In  the  complaint  were  obtained  In  the 
year  18&i,  in  certain  actions  brought  on  for- 
mer Judgments  obtained  In  1888;  that  thi* 
cause  of  action  on  which  said  Judgments  of 
1888  were  obtained  were  school  claims,  as  al- 
leged In  the  answer;  that  there  was  nothing 
in  the  record  or  Judgments  of  1881  to  show 
what  the  causes  of  action  were,  a(»pt  that 
they  were  brought  on  former  Judgments." 

This  action  for  mandamus,  to  compel  de- 
fendants to  levy  a  tax  and  pay  said  Judg- 
ments, was  before  us  at  last  term  by  appeal 
from  the  superior  court  refusing  to  grant  tli.^ 
writ,  and  this  court  that  was  error,  and 
reversed  the  Judgment  b^ow.  In  this  pru- 
oeedlng  the  defendants  answer,  and  deny  the 
validly  of  the  Judgments,  and  plead  section 
V  of  article  7  of  the  constitution,  and  aver 
ttiat  said  scho(d  claims  are  not  a  necessary 
expense  of  the  cotmty.'  I  shall  not  fonher 
remark  on  the  effect  and  force  of  the  Judg- 
ments, as  I  did  BO  for  the  court  in  this  case 
supra.  The  case  of  Young  v.  Town  of  Hen- 
derson, 76  N.  CL  420,  iS  decisive.  Tbe  court 
now  admits  the  integrity  of  the  Judgments, 
that  they  cannot  be  bnpeached,  and  that 
the  matters  ther^  in  Issue  are  res  adju- 
Hoatn.  and  puts  Its  opinion  on  the  ground 
that  the  consideration  to  a  debt,  not  for  a 
necessary  county  expense.  Passing  over  the 
competent^  of  evidence  in  the  execudonary 
stage  of  the  cause,  to  go  behind  the  Judg- 
ments to  set  up  a  defense  which  waa  open  to 
the  defendants  before  the  Judgments  were 
entered,  we  must  consider  whether  the  ex- 
pense of  the  puUic  common  connty  sduKd  ays- 
tern  la  a  necessary  expense.  What  la  a  ne^ 
essa^  expense  Is  a  question  for  the  court, 
whenever  the  question  arises.  It  Is  necessa- 
ry for  the  good,  safety,  ami  haroiness  of  the 
whole  people  that  certain  benefits  and  Improve- 
ments shall  be  recognized  as  necessary  ex- 
penses. The  public  school  system  tends  to 
Improve  the  manners,  morals,  and  material 
condition  of  the  people  In  the  march  of  dril- 
Izatlon.  This  court  has  often  said  that  the 
building  of  court  houses,  public  roads,  and 
bridges  are  necessnry  expense.  Yau^n  v. 
Board.  117  N.  C.  434,  23  S.  E.  354.  We  have 
said  that  waterworks  Is  not  a  necessary  ex- 
pense of  a  corporation  (City  of  Charlotte  v. 
Shepard,  120  N.  G  411.  27  S.  B.  100).  and 
that  electric  lights  are  not  a  necessary  corpo- 
rate expense  (Mayo  v.  Board,  122  N.  C.  it 
29  S.  B.  343).  In  Jjutterloh  v.  Commissioners. 
M  N.  0.  403,  It  was  hdd:  "Where  a  party 
has  established  his  debt  against  a  connty  by 
Judgment,  and  payment  cannot  be  enforceJ 
by  an  execution,  he  is  entitled  to  a  writ  of 
mandamus  against  the  board  of  commissioners 
of  said  county  to  compel  them  to  levy  a  suf- 
ficient tax  to  pay  off  "md  discharge  hln  nUd 
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JodgmenL"  It  doet  not  appear  that  It  tbea 
occorred  to  any  layman  or  lawyer  that  exe- 
cnttonary  jnoceas  waa  Inhibited  hf  section  7 
oC  article  7  of  the  oonstltntion.  which  was 
then  In  f otob.  The  optailon  of  the  cowt  refen 
hrtell7  to  that  can,  bat  falls  to  dlatlngnlab  It 
from  fh»  presont  cai&  Erery  necessaiT 
pense  la  the  whole  list  Is  such  by  force  of 
the  law,  written  or  unwritten.  Pnbllc  edncap 
tlon  Is  a  cherldied  object  of  our  constltntiMi 
and  of  oor  l^slatnre  and  peoi^e.  It  Ii  of 
vital  fanportanoe  to  society  and  to  the  state, 
la  It  less  so  than  a  poblic  bridge  across  a 
stream,  which  can  be  crossed  hy  a  common 
fwryboat?  Sectloo  27,  art  1.  Const,  de- 
Clares  that  "the  people  have  the  r^tt  to  the 
prlTlleces  of  education,  and  it  Is  the  duty  of 
the  state  to  guard  and  maintain  that  right" 
Section  4,  art  0,  makes  a  most  liberal  prori- 
slon  tot  funds  for  the  purposes  ot  education, 
and  ocnnmands  ^t  they  'ttiall  be  faithfully 
appropriated  for  establishing  and  maintaining 
In  this  state  a  system  of  free  puUlc  scho(ds, 
and  for  no  other  uses  or  purposes  whatsoever." 
Section  15,  art  9,  empowers  the  legislature 
ta  require  every  child  within  the  jwescribed 
age  to  attend  the  public  school,  unless  edu- 
cated by  otbor  means,  FUuOly,  section  2,  art 
9,  declares  "that  the  general  assemt^  •  •  • 
shall  provide  by  taxation,  and  otherwise,  fw 
a  genml  and  uniform  system  ot  public 
schools,  wherein  tuition  shaU  be  tree  of  charge 
to  aU  the  children  of  the  state."  X  have  thus 
quoted  to  show  how  impntant  and  necessary 
the  constitution  coudders  the  subject  of  pub- 
lic education.  Evoy  one  knows  that  much 
macbtainy  Is  necessary  to  perform  this  com- 
mand of  the  cyanic  law.  Are  not  teadKvs 
necessary?  And  who  will  tea«di  if  Us  andls> 
pnted  "school  dabn"  cannot  be  coUected,  as 
this  plaintiff's  cannot  be,  If  the  remedy  be 
praya  for  Is  withheld  l^^  this  court?  'Hhe  court 
dtes  no  authority  whatever  In  support  of  its 
position,  enept  the  case  of  Rodman  v.  Town 
of  Washington,  122  N.  a  89,  80  &  B.  11& 
Let  us  examine  that  case.  The  defendants 
wwe  iHttceedlng  to  levy  and  odlect  a  tax 
under  a  special  act  (chapter  848,  Laws  1897) 
to  meet  the  expenses  of  a  c(»poratlon  graded 
aduNd,  and  the  plaintiff  obtained  an  Injunction 
on  the  ground  that  the  act  was  not  passed 
aco(ndlng  to  the  constltutfam  (sectkm  7,  art 
7),  aa  cmstmed  by  a  majority  of  this  court 
This  waa  admitted  by  the  defendants,  bat 
ttiey  Insisted  that  the  exp«ue  was  a  "necessa* 
ry  expeose,"  In  the  spirit  of  that  article.  It 
was  also  admitted  that  the  tax,  if  levied, 
would  largely  exceed  the  constitutional  limit 
of  taxation.  The  court  held  Cbat,  while  It 
favwed  public  educatton.  It  could  not  hold 
that  a  tax  over  and  beyond  the  cwstltntlonal 
Umlt  la  a  necessary  corporation  tax,  that  the 
act  In  that  resg^  was  void,  and  affirmed 
tbe  Judgment  I  am  unable  to  see  how  that 
ease  supports  the  defoidants'  contention  as 
to  a  necessary  county  ocpense  to  siqtport  the 
public  Bdutol  system,  when  neither  the  record 
nor  tbe  oplnloo  refers  to  ttiat  quesUoa.  My 
82&E^-86 


eomdusion  Is  that  tbe  petition  ou^  to  be 
dismissed,  and  that  the  wilt  of  mwrolsmus 
should  Issue. 

FDBCHES,  J..  ooDOufc 


WHETSTONE  v.  LIVINGSTON. 

(Supreme  Court  of  Sonth  Carolina.  Mardi  80k 

.  1809.) 

Naw  TauL— NoTiOB  or  Apfbaj.—Bbktigb— Btatb* 
MBMT  or  CouNssL— Afpsabancb— Waitkb 

— JOBI8DIOT10»— COUETS. 

1.  The  statote  requiring  a  motion  for  new 
trial  to  be  "made"  within  five  daya  after  Judg* 
ment  does  not  require  It  to  be  "heard"  withm 

that  time. 

2.  Magistrate's  return,  showing  notice  of  ap- 
peal, while  safllcieut  to  show  service  of  the 
notice  on  the  magistrate,  is  insnfflciait  to  show 
service  on  respondent  as  required  by  Code,  | 

360. 

3.  Statement  oi  counsel  in  aivument  that 
the  opposing  par^  appeared,  and  was  repre- 
sented at  the  hearing  below,  will  not  be  consid- 
ered, where  the  "case"  does  not  show  it 

4.  Appearance  of  coonsel  to  object  to  tbe 
jurisdiction  Is  not  a  waiver  of  proof  of  the 
notice  on  which  the  jurisdiction  dntends. 

6.  Qaestion  of  JnrisdlctiQn  m^  be  raised  at 
any  time  by  the  parties  or  by  the  court  of  Its 
own  motion. 

Appeal  from  common  pleas  circuit  court  ot 
Orangeburg  county;  W.  C.  Benet,  Judge. 

Action  by  W.  U  Whetstone  against  Leslie 
LlvingstML  There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Qlaae  ft  Herbert  for  ^pellant  W.  O. 
Wolfe,  for  respondent 

MfdVBB,  a  J.  This  case  was  mrlglnally 
tried  before  a  magistrate  and  a  Jury,  on  the 
17th  of  February,  1886,  and  Judgment  was 
rendered  In  favor  of  plaintiff.  In  the  "cue^" 
aa  prepared  for  axgumoit  hw%  we  And  a  par 
per  of  which  the  following  Is  a  copy:  "To 
W.  Wbetstime:  Take  notice  that  tlie  de- 
f aidant  Lealie  Livingston,  In  the  abdve-snti- 
tled  case,  through  his  counsel,  hss  moved  for 
a  new  trial,  on  the  grounds  (see  copy  at- 
tached), which  tbey  have  filed  with  me,  dated 
the  21at  February,  1898.  I  have  named  Fri- 
day, 26th  day  ot  February,  1898,  8  p.  m.,  to 
hear  a^ummt  on  said  motion.  Qlven  an> 
der  my  hand  and  seal,  this  2l8t  day  ot  Feb- 
ruary, 1896.  [Signed]  W.  Arthur  Johnsm, 
Magistrate.  [L.  8.]"  The  magistrate's  return 
Is  aa  ffrtlows:  "The  case  waa  tried  on  Feb- 
ruary 17,  188a  Notice  Cor  a  new  trial  waa 
served  on  February  21,  1888,  which  motion 
was  heard  on  26th  oi  February,  1898."  It  la 
atated  In  the  "case"  that  "this  motion  waa 
refused,  and  tbe  defoidant  appealed  to  flie 
circuit  court  The  ft^owlng  also  ai^tears  In 
the  magistrate's  return:  *Notlce  of  anwal 
was  served  on  March  2,  1898.'  The  record 
does  not  show  affirmatively  any  proof  of  s«v- 
Ice  of  the  motlfm  for  a  new  trial  or  aK>eal 
uptm  the  lAalntlff  (respondoiQ  ov  bis  attor- 
ney. When  thia  case  waa  called  by  the  pre- 
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sidlQg  judge  &t  the  Septemb».  1898,  tenn  of 
the  court,  for  the  purpose  of  hearing  the  ap- 
peal from  the  magistrate's  court,  the  attorney 
for  the  plahitlfl  (respondent)  raised  the  ques- 
tion of  Jurisdiction,  and  contended  that,  loaa- 
much  as  the  motion  for  a  new  trial  made  in 
the  magistrate's  court  had  not  been  heard 
within  five  days  after  the  trial  and  verdict, 
the  court  had  lost  Jurisdiction  of  the  case,  and 
moved  to  dismiss  the  appeal  for  want  of  jur- 
isdiction. After  argument,  the  presiding 
judge  made  the  following'  order  dismissing 
the  appeal:  The  appeal  in  the  above-stated 
case  coming  on  to  be  heard  before  me,  and 
after  hearing  counsel  pro  and  con,  now,  on 
motion  of  W.  O.  Wolfe,  attorney  for  re- 
spondent, ordered  that  the  said  appeal  be,  and 
hereby  ts,  dismissed,  for  the  reason  that,  the 
motion  for  a  new  trial  antecedent  to  the  ap- 
peal to  this  court  not  having  been  made  be- 
fore the  magistrate  within  five  days  after  ren- 
dition of  Judgment,  the  magistrate's  court 
was  without  Jurisdiction  In  hearing  the  said 
motion,  and  that  this  court  Is  therefore  with- 
out Jurisdiction,  notice  of  appeal  not  having 
been  served  within  the  time  fixed  by  the  stat- 
ute: f(^owing  Doty  v.  Duvall,  19  S.  C.  143. 
[Signed]  W.  0.  Benet,  Presiding  Judge. 
Sept  20,  1896."'  From  this  judgment  de- 
fendant appeals  upon  the  several  grounds  set 
out  In  the  record,  only  one  of  which  (the  sec- 
ond) need  be  stated  here,  as  the  others  raise, 
substantially,  the  same  questions:  "(2)  Be- 
cause the  presiding  judge  erred  In  holding 
and  deciding  that,  the  motion  for  a  new  trial 
antecedent  to  the  appeal  to  the  circuit  court 
not  having  been  made  before  the  magistrate 
within  five  days  after  rendition  of  judgment, 
the  magistrate's  court  was  without  Jurisdic- 
tion In  hearing  the  said  motion,  and  that  the 
circuit  court  was  without  Jurisdiction,  notice 
of  appeal  not  havhig  been  served  wltliln  the 
time  required  by  the  statute." 

It  appears,  therefore,  that  his  honor.  Judge 
Benet,  dismissed  the  defendant's  ap[>eal  from 
the  order  of  the  magistrate  refusing  his  mo- 
tion for  a  new  trial  upon  two  grounds:  (1) 
Because  such  motion  was  not  made  within 
five  days  after  the  rendition  of  judgment,  and 
hence  the  magistrate  had  lost  Jurisdiction  to 
hear  such  motion;  (2)  because  no  notice  of 
appeal  to  the  circuit  court  was  served  with- 
in the  time  required  by  statute,  and  hence 
the  circuit  court  had  no  jnrlKUctUm  to  bear 
the  appeal. 

It  will  be  observed  that  the  "case"  shows 
that,  when  the  attorney  for  plalntiflF  (respond- 
ent) appeared  in  the  circuit  court  and  moved 
to  dismiss  the  appeal  for  laclE  of  jurisdiction, 
he  based  his  motion  upon  the  ground  that  the 
motion  before  the  magistrate  for  a  new  trial 
"had  not  been  heard,"  not  that  it  had  not 
been  made,  wlthhi  five  days;  and  It  will  also 
be  observed  that  the  record  before  Judge 
Benet  showed,  on  its  face,  that  the  motion 
was  made  before  the  magistrate  within  Qve 
days,  as  the  notice  addressed  to  plaintiff,  and 
signed  b7  the  magistrate,  expressly  states 


that  defendant  "has  moved  for  a  new  trial, 
on  the  ground  (see  copy  attached),  whi^  they 
have  filed  with  me,  dated  the  2l8t  FetHmary, 
1898,"— which  notice  bears  date  21st  of  Feb- 
ruary, 1898,  less  than  five  days  after  the  roi- 
dltion  of  judgment,  although  the  motion  was 
not  heard  or  decided  until  after  the  expira- 
tion of  the  five  days,  as  the  magistrate  ap- 
pointed the  25tb  of  February,  1898,  "to  bear 
argument  on  said  motion."  In  view  of  these 
facts  thuB  appearing  upon  the  record,  we  are 
bound  to  conclude  that  Judge  Benet,  In  stat- 
ing hi  his  order  that  the  motion  was  not  made 
within  the  five  days,  either  wholly  disregard- 
ed the  facts  before  him  {a  supposition  which 
cannot,  for  a  moment,  be  entertained),  or  that 
he  really  meant  that  the  motion  was  not 
"heard"  within  the  five  days.  If  so,  thui 
there  was  error,  as  will  be  seen  by  reference 
to  the  case  of  Speer  v.  Meschtine,  46  S.  C.  509, 
24  S.  E.  331,  where  Mr.  Justice  Jones,  In  de- 
livering the  opinion  of  the  court,  after  stat- 
ing the  iH-oTlslons  of  the  statute,  uses  these 
words:  "It  will  be  seen  that  the  limitation 
Is  that  the  motion  must  be  made,  and  Is  not 
that  the  motion  must  be  decided,  within  five 
days  from  the  Judgment."  Besides,  under  the 
settled  rule,  when  a  party  Is  allowed  a  ^ven 
number  of  days  within  which  to  do  any  act, 
he  Is  entitled  to  do  the  act  at  any  time  np  to 
the  last  moment  of  the  last  day  allowed. 
Hence,  under  this  rule,  the  defendant  was  en- 
tltied  to  the  whole  of  the  time  allowed,  even 
up  to  the  last  hour  of  the  fifth  day,  to  make 
his  modem  for  a  new  trial,  and.  If  he  availed 
himself  of  this  privilege,  It  would  be  Impos- 
sible for  the  motion  to  be  heard  and  deter- 
mined within  the  five  days.  A  construction 
of  the  statute  leading  to  such  a  result  can- 
not be  adopted,  as  it  would  tend  to  defeat  the 
very  object  of  the  statute.  So  that  we  do  not 
think  that  the  first  ground  upon  which  the 
circuit  Judge  rested  his  order  can  be  sus- 
tained. 

The  second  ground,  however.  Is  much  stron- 
ger, and  must  be  sustained.  If  the  notice  of 
appeal  to  the  circuit  court  was  not  given  with- 
in the  time  prescribed  by  statute,  then  that 
court  could  not  take  Jurisdiction  of  tiie  appeal. 
The  record  contains  no  evidence  whatever  that 
this  notice  of  appeal  was  ever  served,  either 
upon  the  respondent  or  his  attorney,  and  there 
la  no  evidence  aliunde  of  that  fact.  The  state- 
ment appearing  In  the  magistrate's  return,  that 
"notice  of  appeal  was  served  on  March  2, 
1898,"  while  sufficient,  as  an  admission,  to 
show  that  the  magistrate  was  served  with  the 
notice  of  appeal,  does  not  show,  or  even  pur- 
port to  show,  that  either  the  respondent  or 
his  attorney  was  ever  served  with  any  notice 
of  appeal;  and  the  statute  (Code,  S  36CQ  ez- 
pres^y  requires  that  the  notice  of  appeal  must 
be  served,  not  only  upon  the  magistrate,  but 
also  upon  the  respondent  or  his  attorney.  It  Is 
no  part  of  the  functions  of  magistrates  either 
to  serve  or  to  certify  to  their  service.  That 
duty  falls  within  the  province  of  the  executive 
officer  of  the  court,  and  the  fftct  of  the  aervlce 
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c&n  only  be  ahown  either  byUhe  cerHflcate  of 
neh  officer,  or  by  the  affidavit  of  the  Indivld- 
oal  who  ma  keg  the  Berrlce,  or  Ity  the  admis- 
sion of  the  iMTty  serred,  unless  such  evidence 
be  waived  by  the  volaotary  appearance  of  the 
party  In  conrt;  but  not  where,  as  In  this  case, 
sncta  appearance  was  only  for  the  pnrpose  of 
raising  the  qnestlon  of  Jurisdiction.  Indeed, 
as  was  said  In  Perkins  v.  Douglass,  46  8.  C.  6, 
24  S.  B.  42,  the  notice  and  grounds  of  appeal, 
in  a  case  like  this,  constitute  no  part  of  the 
return  which  the  magistrate  Is  required  to 
make,  as  the  statute  (Code,  i  362)  only  re- 
quires the  conrt  below  to  make  a  return  to  the 
appellate  conrt  "of  the  testimony,  proceedings, 
and  Judgment,"  which,  as  was  said  In  that 
case,  "of  course  meant  the  proceedings  In  the 
court  below,  and  did  not  embrace  the  notice 
and  gronnds  of  apiieal,  which  followed,  and 
were  not  a  part  of  the  proceedings  In  the  court 
below."  That  case  was  cited  by  counsel  for 
appelant  for  the  purpose  of  showing  that  the 
fact  that  it  did  not  appear  by  the  return  of 
tbe  magistrate  that  respondent  had,  in  due 
time,  been  served  with  the  notice  of  appeal, 
was  not  fatal  to  the  appeal.  But  the  wide 
difference  Iwtween  that  case  and  the  case  now 
under  consideration  is  that,  in  Perkins  v.  Doug- 
lass, while  the  return  of  the  magistrate  con- 
tained no  evidence  that  the  respondent  had 
ever  been  served  with  notice  of  appeal,  yet 
there  was  evidence  aliunde  before  the  circuit 
Judge  that  the  respondent  had  been  served,  In 
due  time,  with  the  notice;  but  here  there  Is  no 
evidence  whatever,  either  aliunde  or  otherwise, 
that  either  rrapondent  or  his  attorney  had  ever 
been  served  with  the  notice  of  appeal. 

It  is  true  that  It  Is  stated,  in  the  argument 
of  counsel  for  appellant,  that  "the  plaintiff  (re- 
spondent) was  present  at  the  hearing  of  the 
motion  for  a  new  trial,  and  took  part  in  the 
argument,  and  was  also  represented  at  the 
bearing  of  tbe  appeal  below,  and  is  still  repre- 
sented here  by  counsel  learned  in  the  law"; 
but  these  facts  do  not  appear  In  the  "case," 
and,  as  this  conrt  has  repeatedly  held  that 
facts  appearing  o>nly  In  the  argument  of  coun- 
sel cannot  be  considered  by  this  court,  we  can- 
not take  notice  of  any  fact,  unless  It  appears 
In  the  "case,"  and  must  confine  our  attention 
to  tbe  fa(4  there  stated,  and  there  It  appears 
that  counsel  for  plaintiff  only  appeared  fn  the 
circuit  court  for  the  purpose  of  raising  the 
question  of  Jurisdiction,  and  his  argument  be- 
fore this  court  Is  addressed  solely  to  the  same 
qnestlon.  Surely,  an  appearance  for  such  a 
purpose  cannot  be  held  to  be  a  waiver  of  proof 
of  the  very  fact  upon  whteta  alone  the  qnestlon 
of  Jurisdiction  turns. 

It  may  be  said  that  tbe  question  raised  by 
the  second  ground,  upon  which  the  circuit 
Judge  based  his  order,  was  not  presented  by 
plaintiff's  counsd  when  he  moved  to  dismiss 
tbe  appeal  tat  the  drcnlt  court  for  want  of  Ju- 
risdiction. But  It  Is  well  settled  that,  even  in 
this  court,  a  question  of  Jurisdiction  may  be 
raised  at  any  time,  either  by  the  parties  or  by 
the  court  of  Ui  own  motion.  Lowry  t. 


Thompson,  2B  8.  G.  416,  IS.  "BL  141,  which  has 
been  recognized  and  followed  In  several  subse- 
quent cases.  Upon  tbe  same  principle,  we 
cannot  doubt  that  a  circuit  Judge  may,  of  his 
own  motion,  raise  a  question  of  Jurisdiction, 
and,  If  he  Is  satisfied  that  be  cannot  take  Ju- 
risdiction of  the  case,  he  may  dismiss  the  case 
upon  that  ground.  Of  course,  If  be  errs  in  so 
doing,  this  court  may  correct  such  error.  But 
In  this  case  we  do  not  think  that  Judge  Benet 
erred  In  granting  tbe  order  upon  the  second 
ground  upon  which  it  Is  based.  The  Judgment 
of  this  court  Is  that  the  Judgment  or  order  of 
the  drcnit  conrt  be  afflnued. 


MOODY  et  al.  v.  DICKINSON. 
(Supreme  Court  of  South  Carolina.   March  2S, 
1899.) 

Rbvibw  —  AFntAL— NOTICB  OF  iKTSimox  — Pm- 
SUMPTIOH— GLaUOAL  EeBOB— COBBIOTIOII— FOBS- 

cLosuu  8au— TiCLi  or  PuaoHi  safr-litPtOH- 

1.  Unless  the  contrary  afflrmatively  appears, 
a  notice  of  intent  to  appeal  will  be  presumed 
given  in  time. 

2.  The  court  may  properly  allow  an  ai^el- 
lant  to  correct  a  mere  clerical  error  in  the 
title  of  his  notice  of  intention  to  appeal,  not 
prejudicial  to  appellee. 

3.  The  title  of  a  purchaser  at  a  foredoanre 
sale  cannot  be  impeached  by  a  defendant  who 
voluntarily  withdrew  from  the  case. 

AK>eal  from  conunoD  pleas  circuit  court  oC 
Barnwell  county;  B.  CI  Watts,  Judge. 

Action  by  H.  J.  Moody  and  others,  as  heirs 
of  M.  A.  Bloody,  agatakst  F.  H.  DIcl^inBOOL 
From  an  order  overruUng  a  demurrer  to  tbe 
answer,  and  from  a  Judgment  tor  plalntUEs, 
defendant  a[q)eals;  and  from  an  order  per* 
mitUng  defeodant  to  amend  the  notice  of  blm 
intratlMi  to  appeal,  r^w*"f*H  appeaL  Afflrm- 
ed. 

Tbe  f(rflvwbig  Is  the  second  defense  set 
forth  In  the  answer,  Including  tbe  covoiant 
made  a  part  thereof: 

"(1)  The  defendant  allures  that  on  the  lltb 
day  of  December,  1881,  be  executed  and  detlv- 
«red  to  Henry  J.  Moody,  the  husband  of  plain- 
tiff, a  conveyance  of  the  said  described  tract 
of  land,  and  at  the  same  time  the  defendant 
and  tbe  said  Henry  J,  Moody  entered  Into  a 
solemn  covenant,  wherein  the  fald'  Moody  as- 
sumed and  undertook  to  perform  certain 
trusts  and  obligations  therein  minutely  and 
particularly  set  forth,  for  their  mutual  bene- 
fit and  advantage,  and  that  said  conveyance 
was  intended  sol^y  to  enable  the  said  Moody 
to  execute  the  tmsts  and  obligations  he  had 
assumed,  and  was  wholly  without  other  con- 
sideration whatsoever,  a  copy  of  whldi  cove- 
nant Is  hereto  attached,  and  made  part  of  this 
answer.  (2)  The  said  Moody,  dlsr^arding 
the  terms  of  his  solemn  covenant,  and  intend- 
ing to  mislead,  deceive,  and  defraud  ttils  de- 
fendant, procured  an  action  to  be  brou^t  in 
this  court,  in  which  a  large  number  of  per^ 
sons  were  made  parties,  tbis  defendant  being 
made  a  party  defendant  In  said  action;  and 
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on  tbe  petition  of  tbe  Union  Mortgage  Bank- 
ing &  Tniit  Oompan^  ot  Londtm,  another  de- 
fendant therein,  the  said  actkm  was  ranoved 
from  this  court  Into  the  United  States  clrcolt 
court,  and  by  the  contrivance  of  said  Moody, 
and  with  his  ctmsent.  and  the  consent  of  other 
parties  to  said  action,  In  collusion  with  him, 
a  decree  of  said  court  was  obtained,  whereby 
the  lands  of  this  defendant  embraced  In  said 
conveyance  were  to  be  sold  from  time  to 
time,  until  tbe  said  lands  conveyed  to  said 
Moody  were  sold  and  disposed  of.  (3)  That 
pending  the  action  in  said  United  States  court, 
and  before  said  decree,  an  order  was  made  by 
said  court  dismissing  the  plalntUTs  bill  as  to 
this  defendant;  and  In  tbe  said  action  none  of 
the  rights  of  this  defendant,  legal  or  equita- 
ble, were  either  considered  or  adjudicated. 
(4)  That,  at  the  sales  from  time  to  time  of  de- 
fendant's lands  under  the  decree  of  said  Unit- 
ed States  court  In  said  action,  this  defendant 
gave  notice  that  he  was  the  owner  and  tn  tbe 
possession  of  said  lands;  and  the  said  Henry 
J.  Moody,  the  husband  and  agent  of  the  plain- 
tiff herein,  was  present  when  the  said  describ- 
ed tract  of  land  was  sold,  and  purchased  the 
same  In  the  name  of  the  said  plaintiff,  and 
subsequent  to  said  sale,  on  a  rule  to  obtain 
iwssesslon  of  said  premises,  the  said  United 
States  court  refused  to  require  this  defendant 
to  surrender  the  possession  of  said  premises 
to  said  plaintiff;  all  of  which  facts  herein  set 
forth  and  alleged  being  well  known  to  plain- 
tiff by  and  through  her  s^d  husband  and 
agent.  A  copy  of  tbe  order  of  said  court  is 
attached  hereto,  and  made  a  part  of  this  an- 
swer. QS)  That  said  Henry  J.  Moody  has  not 
only  failed  and  reused  to  fulfill  and  perform 
his  solemn  trusts  and  obligations  set  forth  in 
said  covenant,  bat  has  deceitfully  and  fraud- 
ulently used  said  covenant  and  his  trusts 
as  instruments  of  Injury  and  damage  to 
this  defendant;  subjecting  this  defendant  to 
onerous  litigation  and  expense,  and  defeating 
the  scheme  of  said  covenant  Wherefore  de> 
fendant  donands  that  tbe  complaint  heteln  t>e 
dismissed,  with  costs." 

"South  Carolina,  Bamwdl  County.  Where- 
as, we,  Henry  J.  Moody  and  Frank  H.  Dickin- 
son, both  of  the  county  aforesaid,  are  owners 
In  tbe  fee  of  the  two  parcels  of  land  laid  off 
and  set  apart  for  tbe  building  of  the  town  of 
Selgling,  on. tbe  CaroUoa  Midland  Railroad, 
the  said  H.  J.  Moody  being  the  owner  of  all 
the  land  lying  north  of  tbe  Orangeburg  road, 
and  the  said  Frank  H.  Dickinson  being  ownei 
of  all  the  land  south  of  said  road,  to  be  In- 
cluded in,  become  part  of,  said  town,  making 

together   acres;  and  whereas,  the  said 

Frank  H.  Dickinson,  In  consequence  of  lU 
health  and  other  causes,  Is  unable  to  give 
such  attention  to  tbe  sale  ot  lots  In  said  pro- 
posed town  or  to  adjacent  lands,  as  Is  desira- 
ble and  necessary  for  the  progress  and  ad- 
vancement of  said  town;  and  whereas,  there 
are  now  two  mortgsges  covering  the  entire 
tract  ot  Und  owned  by  said  Frank  H.  Dlckln- 
wm,  (me  to  tbe  Unlcm  Mortgage  Banking  & 


T^iist  Company,  (or  three  tbousaad  five  hoo- 
dred  dollars,  dated  May  24th.  1880,  and  re- 
corded In  clerk's  office,  In  Book  fi,  T,  page  284, 
and  the  other  to  W.  H.  Wroten,  agent,  fw  five 
hundred  and  thlrty-etght  dollars,  recorded  in 
Book  5,  K,  page  402,  the  Interest  tn  tbe  for- 
mer mortgage  payable  annually  being  now 
due,  and  both  principal  and  interest.  In  tbe 
second  mortgage  being  now  doe;  and  where- 
as, tbe  said  Frank  H.  Dickinson  by  hla  deed 
the  11th  day  ot  December  A.  D.  1881,  did  con- 
vey to  me,  the  said  H.  J.  Moody,  In  fee  simple, 
the  said  tract  of  land,  consisting  of  four  hun- 
dred and  twelve  acres,  more  or  less,  and  be- 
ing the  same  land  covered  by  said  mortgages, 
and  parties  who  are  anxious  to  purchase  lots 
In  said  proposed  town  have  refused  to  do  so. 
In  consequence  of  said  incimibrances,  but  are 
willing  to  purchase  and  Invest,  If  warranty  of 
their  titles  are  given  by  me,  the  said  H.  J. 
Moody:  Now,  therefore,  I,  Henry  J.  Moody, 
tn  consideration  of  the  premises,  and  In  con- 
sideration, also,  of  tbe  sum  of  five  dollars  to 
me  In  hand  paid  by  the  said  Frank  H.  Dick- 
inson, do  hereby  covenant  and  agree,  to  and 
with  the  said  Frank  H.  Dickinson,  to  sell  and 
convey  and  make  warranty  In  my  own  name 
to  all  p«vons  purchasing  lot  or  lota  from  me. 
or  any  part  of  said  lands  conveyed  to  me  by 
the  said  Frank  H.  Dickinson,  In  such  manner 
and  at  such  price  and  <m  such  terms  as  shall 
be  to  the  greatest  benefit  and  advantage  to 
the  parties  hereto,  and  to  tbe  Interest  and  ad- 
vancement of  the  proposed  town,  and.  when 
sales  of  any  portion  of  said  lands  are  made, 
that  the  proceeds  thereof  shall  be  applied  to 
the  payment  of  tbe  Interest  and  principal  of 
the  mortgages  hereinbefore  described;  that 
the  said  Henry  J.  Moody  shall  take  receipts 
for  all  amounts  paid  out,  and  vouchers,  which 
shall  disclose  his  actings  and  doings  in  the 
premises,  and  on  demand  of  the  said  F.  H. 
Dickinson  shall  exhibit  the  same,  and  when 
said  mortgages  are  paid,  or  when  by  nnitual 
consent  this  agreement  shall  be  revoked  and 
discontinued.  I,  the  said  Henry  J.  Moody,  for 
myself,  my  heirs,  executors,  and  administra- 
tors, agree  to  convey  to  the  said  Frank  H. 
Dickinson,  bis  heirs  and  assigns,  the  lands 
remaining  unsold  or  unbai^alned  for,  In  fee 
and  absolute;  and  I,  the  said  Fra^  H.  Dick- 
inson, for  mysdf,  my  belts,  executus.  and 
administrators,  agree  that  should  the  said 
Henry  J.  Moody  have,  during  the  existence  of 
this  covenant,  paid  out,  either  by  way  of  In- 
terest or  principal  on  said  mortgages,  any  sum 
of  money,  or  bound  himself  to  so  pay  out  any 
sum.  In  excess  of  the  proceeds  of  the  sale  of 
any  of  tbe  lots,  or  lands  Included  In  my  deed 
to  him,  that,  whenever  this  agreement  or  cov- 
enant sbAll  be  revoked  or  discontinued,  the 
said  lands  so  conveyed  by  me,  F.  H.  Dickin- 
son, to  the  said  Henry  J.  Moody,  shall  stand 
as  security  for  the  excess  so  paid  out,  and  the 
said  Henry  J.  Moody  shall  hold  the  title  to 
said  lands  until  all  legal  and  proper  demands 
by  bim  shall  be  folly  satisfied  and  discharged. 
In  witness  wbmof,  W9,  the  said  Fsuk  B. 
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DlcklLsoD  and  the  «ald  Henry  J.  Moody,  have 
affixed  our  hands  and  seals  this  eleventh  day 
of  December,  A.  D.  one  thouoand  eight  hun- 
dred and  oluety-one.  H.  J.  Moody.  [L.  S.] 
F.  H.  Dkdtliuon.    [L.  8.]" 

Fatteraon  &  Holmaii,  Cor  plalntUfa.  J.  J. 
Brown,  for  defendant. 

McIVER,  C.  3.  This  action  was  ctHnmenced 
on  the  10th  of  May,  1897,  by  one  M.  A.  Moody 
against  the  defendant,  to  recover  posaesalon 
of  certain  real  estate  alleged  to  be  In  the  pos- 
aesslon  of  the  defendant.  The  complaint  was 
In  the  usual  form,  and  the  defendant  answer- 
ed, setting  up  two  defenses:  (1)  A  general 
denial  of  all  ftie  allegations  contained  in  the 
complaint,  except  "tbat  the  d^endant  Is  In 
possession  of  said  described  tract  of  land"; 
(2)  a  special  defense,  which  wHI  hereinafter 
be  more  particularly  referred  to.  The  original 
plaintiff,  M.  A.  Moody,  having  departed  this 

life  Intestate  on  the  day  of  September, 

1897,  leaving  as  her  heirs  at  law  her  husband, 
H.  J.  Moody,  and  the  following  named  chil- 
dren, to  wit,  J.  P.  Moody  and  L,  M.  Cave 
(n6e  Moody),  the  present  plaintiffs,  they  ap- 
plied for  and  obtained  on  the   day  of 

NoTHnber,  1897,  from  tals  honor,  Judge  Ernest 
Gary,  an  order  substituting  the  persons  named 
In  the  title  of  this  opinion  as  parties  idalntllf 
in  lien  of  the  original  plaintiff,'  M.  A.  Moody, 
deceased,  and  anthorlring  them  to  prosecute 
said  action  In  the  same  manner  and  to  the 
same  extent  as  the  said  M.  A.  Moody  eonid 
have  done,  were  she  still  living.  Hie  case 
came  on  to  be  heard  before  his  honor,  Judge 
R.  C  Watts,  and  a  Jury,  at  March  term,  1898. 
When  tiie  pleadings  were  read,  plaintiffs  de> 
murred  to  the  second  defense  set  up  In  the 
answer,  upon  the  ground  that  the  facts  stated 
therein  were  not  sufficient  to  constitute  a  de- 
fense. The  circuit  judge  sustained  the  demur- 
rer, and  the  case  went  to  the  Jury  upon  the 
Issues  raised  by  the  first  defense,  who  found 
a  verdict  In  favor  of  tbe  plaintiffs,  upon  which 
Judgment  was  duly  entered.  From  the  or- 
der overruling  the  demurrer,  and  from  said 
Judgment,  defendant  gave  notice  of  his  inten- 
tion to  appeal,  which,  It  is  conceded,  was 
given  In  due  time.  But,  In  framing  his  no- 
tice of  his  Intention  to  appeal,  defendant's 
counsel,  through  inadvertence,  entitled  the 
notice  as  f(dlowa,  **H.  J.  Moody,  as  adminis- 
trator, Plaintiff,  against  F.  H.  Dickinson,  De- 
fendant," Instead  of  "H.  J.  Moody  A  Others 
r.  P.  EL  Dickinson,"  as  It  should  have  been; 
bnt  It  does  not  appear  that  tiie  notice  of  in- 
tention of  appeal  was  returned  by  plaintiffs* 
counsel  for  this  or  any  other  reason.  Bnt  de- 
fendant's counsel,  having  soon  afterwards  dis- 
covered the  mistake  in  the  title  of  his  notice 
of  appeal,  gave  notice  to  plaintiffs'  oouns^ 
that  he  would  move  before  his  honor,  Judge 
Watts,  "to  amend  the  notice  of  appeal  by 
striking  out  tbe  word  'administrator,'  and  add- 
ing tbe  names  of  J.  P.  Moody  and  L.  M.  Cave 
t»  Uw  name  of  H.  J.  Moody,  plaintiff."  The 


circuit  Judge,  after  bearing  argument  of  coun- 
sel representing  the  respective  parties,  grant- 
ed an  order.  In  which,  among  other  things,  he 
says:  "I  am  satisfied  that  the  notice  of  ap- 
peal was  served  In  due  time  and  In  good 
faith;  «  *  •  that  the  notice  of  appeal  was 
amply  suflldent  to  apprise  plaintiffs  of  the 
case  to  which  It  had  reference;  that  there  was 
no  such  case  on  the  calendar  as  'H.  J.  Moody 
et  al.,  Plaintiff,  against  F.  H.  Dickinson,  De- 
fendant,' and  that  the  error  of  Inserting  the 
name  of  *H.  J.  Moody,  Administrator,*  instead 
of  'H.  J.  Moody  et  at,'  in  the  notice  of  appeal, 
was  excusable  Inadvertence,  arising  from  con- 
fusion of  different  cases  on  the  calendar,  and 
the  defective  notice  of  appeal,  with  objections 
stated,  should  have  been  returned  at  once  to 
the  party  serving  It,  whldi  was  not  done; 
that  the  plaintiffs  have  not  been  misled  or 
surprised,  nor  will  they  be  delayed  by  allow- 
ing the  proposed  amendment."  He  tber^ore 
ordered,  among  other  things,  "that  the  amend- 
ment asked  for  be  allowed,  that  the  amended 
notice  of  appeal  be  served  on  the  plaintiffs* 
attorneys  within  ten  days  from  this  date,  and 
that  defendant's  attorneys  be  allowed  to  pre- 
pare and  serve  their  case  and  exceptions  with- 
in thirty  days  from  the  date  of  this  order," 
which  bears  date  21st  April,  189a  From  this 
order  plaintiffs'  attorneys  gave  notice  of  their 
Intention  to  appeal,  which  notice  bears  date 
2d  of  May,  1898,  and  afterwards  served  ilieir 
exertions,  which  bear  date  10th  May,  1898. 
In  the  meantime,  however,  defendant,  in  ac- 
cordance with  the  leave  granted  by  Judge 
Watts,  gave  anoOier  notice  of  appeal  from  the 
ruling  of  the  circuit  Judge  sustaining  the  de- 
murrer, and  from  the  Judgment  entered  on  the 
verdict,  which  Is  properly  entitled,  which  bears 
date  26th  of  April,  1898.  There  are,  th»%- 
fbre,  two  appeals  before  ns  In  this  case:  (1) 
Tbe  plaintiffs'  appeal  from  the  order  of  the 
circuit  judge  allowing  the  defendant  to  amend 
his  notice  of  Intention  to  appeal  by  correcting 
an  inadvertent  clerical  error  In  the  title  of 
such  notice;  (2)  the  appeal  of  the  defendant, 
which  substantially  affects  the  merits  of  tbe 
ease.  We  will  first  consider  the  plaintiffs'  ap- 
peal, because  tliat  seems  to  be  the  most  nat- 
ural order. 

If,  as  Is  contended  tor  In  plaintiffs'  ex- 
ceptions to  the  order  of  the  circuit  Judge, 
he  bad  no  Jurisdiction  to  hear  or  consider 
the  same,  then  such  order  could  have  been 
disregarded  with  Impunity,  and  the  plain- 
tiffs' remedy  would  have  been  by  a  motion  in 
this  court  to  dismiss  the  appeal  upon  the 
ground  that  no  notice  of  Intention  to  appeal 
was  given  within  the  time  prescribed  bylaw; 
but  there  Is  nothing  In  the  "case"  showing 
that  any  notice  of  any  such  motion  was  given. 
If,  however,  such  a  motion  had  been  made  be- 
fore this  court,  it  could  not  have  been  granted, 
under  the  facts  as  set  forth  In  the  "case."  It 
there  appears  that  a  notice  of  Intention  to  ap- 
peal, properly  entitled,  bearing  date  the  26th 
of  April,  18^  was  given;  and  there  la  notln 
big  in  the  "case**  which  ibowi  that  the  time 
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for  glTlnf  such  notloe  bad  then  eaQilred,  for 
there  is  nothing  to  show  when  the  court  row, 
■nd,  for  nanght  that  appeara,  luch  notice  naj 
hare  been  given  within  the  prescrlhed  time, 
for  the  law.  allows  10  days  after  tbe  rlatog  oi 
the  oonrt  withbi  wblcli  the  notice  of  Intention 
to  vpeal  may  be  given  in  a  case  Med  by  a 
Jury,  as  this  was,  and  a  motion  to  dismiss  an 
aroeal  upon  such  gronnds  cannot  be  granted, 
nnless  It  appears  affirmatively  that  the  time 
allowed  had  eq)lred  b^ore  tills  notice  was 
given.  It  is  tme  that  It  is  stated  In  one  of 
plalntuni'  e^ueptlons  that  no  notice  of  appeal 
was  given  within  the  time  allowed,  and  the 
same  statement  la  made  in  the  argument  of 
platDtiffa'  counsd;  but  this  court  has  so  often 
h^  that  no  fact  which  appears  only  In  the 
exceptions  or  In  the  argument  of  coonael  can 
be  considered,  that  we  need  not  say  more 
nptm  the  snbject  It  may  be  aald  that  this 
view  rests  upon  a  mere  technicality,  but  it 
must  be  rememhered  that  the  aK>eal  of  plain- 
tiffs also  rests  upon  technical  grounds;  and  as 
Is  said  In  Ware  v.  MlUer,  9  S.  a  16,  "Parties 
who  assail  otiiers  upon  tiie  purely  technical 
gronnds  should  be  careful  to  see  that  their 
mode  of  atteck  is  Itself  technically  accurate." 
Of  course,  we  are  not  to  be  undontood  as  say- 
ing that  ttie  questltm  of  Jurisdiction  presented 
by  pUntiflB'  ezceptlonB  1b  tachnlcaL  But 
what  we  do  mean  to  say  is  that  the  ground 
upoii  which  pUUntlffs  attack  defendant's  ap- 
peal is  purely  tedinlcaL  There  can  be  no 
doubt  that  pWntlffs  did  have  notice  of  defend- 
ants*  intention  to  appeal,  within  due  time, 
and  the  effort  to  take  advantage  of  a  mere 
clerical  error  In  the  title  of  the  notice^  by 
which  they  wne  In  no  way  prejudiced  or 
misled,  aeems  dearly  technicaL 

Under  this  view,  plaintiffs'  appeal  cannot 
be  sustained,  without  regard  to  the  question 
whether  thwe  was  error  In  the  order  grant- 
ing leave  to  def  aidant  to  amend  a  mere  cleric- 
al error  In  the  notice  of  intention  to  appeal 
first  swved.  But,  as  that  Question  ban  been 
made,  we  may  say  that  we  are  not  prepued 
to  hold  that  there  was  any  error  In  lowing 
the  defendant  to  correct  a  mere  derlcal  error 
In  the  title  of  his  notice  of  intention  to  ap- 
peal, whereby  it  is  not  even  claimed  that 
plalhtiffli  were  mided  or  In  any  way  preju- 
diced, and  were  not  ddayed;  for  the  case 
was  prepared  for  heatti^,  and  was  actually 
heard  by  this  court,  at  the  first  term  at  which 
It  could  have  been  tabard,  In  any  event 

We  will  next  craialder  tbe  appeal  on  tbe  part 
of  the  defendant  whldi  snbstantlally  raises 
the  single  question  whetba*  there  was  error 
In  sftstalnlng  the  donurrer  to  the  second  de- 
fense set  up  in  tbe  answ«.  For  a  full  un- 
derstanding of  this  question,  the  reporter 
should  set  out  In  his  rq^ort  of  this  case  a 
copy  of  the  second  defense,  Indudlng  the 
covenant  which  Is  made  a  part  of  Uie  auwer. 
It  Is  sufllclent  to  state  here,  in  general  terms, 
that  as  we  understand  It  defendant's  second 
defense  Is  based  upon  certahi  transactions 
betweoi  the  defendant  and  H.  J.  Moody,  the 


husband  "bf  the  original  plaintiff,  U.  A. 
Moody,  In  which  It  Is  not  alleged  tiiat  she 
was  lo  any  way  Implicated.  These  transac- 
tions may  be  snbstantlally  stated  as  follows: 
On  the  11th  day  of  December,  1891.  the  de- 
fendant being  then  the  legal  owner  of  the 
land  now  in  dispute,  conveyed  the  same  to 
the  said  H.  J.  Moody,  subject  however,  to 
the  lien  of  two  antecedent  nwrtgagea,  one  In 
favor  of  the  Union  Mortgage  Banking  & 
Trust  Company,  to  secure  the  payment  of 
98,000,  and  the  other  In  favor  of  W.  H.  Wm- 
ten,  to  secure  the  payment  of  fSSS.  On  tbe 
same  day  (11th  of  December,  1881)  the  said 
parties  (H.  J,  Moody  and  the  defendant)  en- 
tered Into  the  covenant  above  referred  to, 
whereby  Moody  undertook  to  sell  said  land, 
apgiy  the  proceeds  to  the  payment  of  aahl 
mortgi^ies,  and  account  to  defendant  for  any 
surplus  of  the  proceeds  of  such  sale.  Subse- 
quently, but  at  what  time  is  not  stated,  an 
action  was  brought  In  the  court  of  common 
pleas  for  Barnwell  county,  In  this  state,  to 
which  a  large  number  of  persons  were  made 
parties,  Including  the  Union  Mortga^  Oom- 
pany.  above  referred  to;  and  the  same  was, 
on  the  petition  of  said  company,  removed 
Into  the  United  States  court  whoe  a  decree 
waa  made  directing  a  sale  of  said  lands.  Un- 
der that  decree  the  lands  here  In  dispute  were 
mM  by  the  fecial  master  awointed  for  that 
purpose,  and  Ud  off  by  the  cnlginal  plaintiff 
In  thia  case,  M.  A.  Moody,  who  received  titlea 
tm  tile  same.  There  are  allegations  of  fraud 
and  collusion  against  H.  J.  Moody  In  procur- 
ing the  said  action  to  be  Ivoaght^  and  In  ob- 
taining the  order  of  the  aale  in  the  United 
States  court  which  need  not  be  particularly 
stated,  as  it  Is  not  alleged  that  the  original 
plaintiff,  M.  A.  Moody,  was  in  any  way  Im- 
pUcated  In  sodi  fraud  or  collusion.   An  or- 
der of  his  honor.  Judge  Slmonton,  la  net  out 
In  the  "case,"  from  which  it  appears  13iat  the 
action  above  referred  to  was  brought  by  C. 
M.  Edenfield  and  others  against  the  Union 
Mortgage  Oompuiy  and  others,  among  whom 
was  the  present  d^endant  F.  H.  Dickinson, 
who  answered  in  full;  but  on  exo^tfauis  to 
his  answw  being  sustained,  it  was  with- 
drawn, and  said  DlAlnson  then  donuned  to 
the  bill  upon  the  ground  that  no  caiue  ot  ac- 
tion, as  against  him,  was  stated.  Tber«9- 
on,  by  consent  of  all  parties,  the  bill  was  dis- 
continued as  to  Dickinson,  and  he  ceased, 
from  that  date,  to  be  a  party  to  the  actloo. 
Subsequratly  a  decree  of  f  oredosnre  and  sale 
was  made^  at  whldk  Mrs.  M.  A.  Moody  became 
the  purchaser  ot  the  land  In  dispute^  and  a 
conveyance  In  fee  was  made  to  her  Iqr  the  fe- 
cial master.  It  seems  that  Mrs.  Moody,  afta 
receiving  her  title,  demanded  possession  from  j 
defendant  F.  H.  Dltftlnson,  who  refused  to 
comply  with  tux  demai^  She  therenpon 
pUed  to  tbe  United  States  court  tt>r  a  rule  to 
show  cause  why  said  Dickinson  should  not 
be  attached  for  a  contempt  In  rinsing  to 
surrender  the  possession  of  said  land;  tnd, 
iqwn  hearing  the  return  to  the  rale  to  show 
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cana^  Jodge  Stmonton  granted  tbe  order 
above  referred  to,  dlscbai^lng  the  role,  sole* 
ly  on  tlie  ground  tbat  Dickinson  was  not  a 
party  to  the  cale  In  the  United  States  court 
when  the  decree  of  foreclosare  and  sale  was 
made,  wlthont  undertaking  to  adjudicate  the 
legal  rights  of  the  parties.  From  the  forego- 
ing statement,  it  seems  to  as  very  dear  tbat 
th&e  was  no  error  in  sustaining  the  demms 
rer  to  the  second  defense  set  up  In  the  an- 
swer. None  of  the  allegations  therein  con- 
tained impair  the  title  of  Mrs.  Moody,  which 
she  acquired  by  pnrcbase  at  a  Judicial  sale 
under  a  decree  made  In  a  cause  to  which  tbe 
defendant  was  originally  a  party,  and  from 
which,  by  his  own  act,  he  withdrew;  and  he 
cannot  now  Impeach  tbe  title  of  the  piu> 
cbaser  at  such  sale.  It  may  be  possible 
(though  as  to  that  we  decide  nothing,  as  the 
question  Is  not  before  us)  tbat  the  defendant, 
if  he  bad  not  voluntarily  withdrawn  from 
that  cam,  might  bare  made  the  questions  In 
tbat  case  which  be  Is  now  seeking  to  raise. 
Or  It  may  be  that  he  still  has  a  good  ground 
of  complaint  against  the  said  H.  J.  Moody  for 
his  acts  and  omissions  under  the  covenant 
above  referred  to.  But  even  conceding, 
though  not  deciding,  that  such  is  tbe  case, 
we  are  unable  to  see  bow  that  could  affect 
the  title  of  Mrs.  Moody,  or  her  heirs  at  law, 
who  stand  In  her  shoes.  All  that  we  mean 
to  say  In  reference  to  this  particular  matter 
Is  that  nothing  which  we  have  said  Is  to  hi 
regarded  as  precluding  the  defendant  from 
taking  such  action  against  H.  J.  Moody  as  be 
may  be  advised.  Tbe  Judgment  of  this  court 
Is  that  the  Judgment  of  the  drcolt  eoort  be 
affirmed. 


PIOKBNB  T.  SOUTH  CAROLINA  *  O.  R. 
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(Supreme  Court  of  South  Carolina.  March  25, 

1899.) 

GAKuns— Tijum  to  Taunpoar— Nssuancoh- 
Daiuobs— QoasTioii  roa  Jobt— Bvidbmob 
— IiTSTBUonoitB— Habhlssb  EasoB. 

1.  An  action  agamst  a  railroad  company  for 
Its  negligence  in  faiiing  to  transiwrt  plaintiff  to 
her  destination,  in  accordance  with  a  ticket 
which  she  purchased  of  It,  is  an  action  of  tort 

2.  In  an  action  against  a  railroad  company 
for  willful  failure  to  transport  plaintiff  to  the 
destination  called  for  bv  ner  ticket,  whether 
damagea  received  by  plaintiff  from  a  storm 
which  overtook  her  after  leaving  defendant's 
depot  were  proximate  or  too  remote  was  for  the 
jary,  depending  on  whether  the  storm  was  rea- 
sonably to  be  expected  or  extraordinary. 

S.  Where  different  inferences  may  be  drawn 
from  the  same  testimony,  the  inference  to  be 
drawn  la  for  the  Jury. 

4.  Under  a  complaint  alleging  willful  failure 
to  cany  plafaitifl  to  her  destlnatloD,  and  dam- 
ages resiuting  from  a  storm  after  leaving  de- 
fendant's depot,  evidence  that  plaintiff  was  an- 
noyed by  negroes  at  and  about  tbe  depot,  and 
by  defendant's  failure  to  have  a  Sre  therein, 
was  competent  to  show  what  caused  her  to 
leavfe  though  she  did  not  claim  to  have  been  in- 
jored  by  a  failure  to  provide  suitable  accom- 
modations therein. 


5.  It  was  otherwise  competmt  as  evidence  of 
the  drcumstancea  of  the  willful  wrong  alleged, 
to  be  considered  In  estimating  the  amoimt  of 
punitive  damages. 

6.  From  evidence  that  a  ndlroad  company 
sold  a  paasenger  a  ticket  ovot  a  leased  road, 
knowing  it  would  cease  to  operate  it  before  the 
time  to  which  the  ticket  was  limited  would  ex- 

f)ire,  willful  failure  to  transport  her  over  the 
eased  line  after  the  lease  nad  e^red,  and 
while  the  ticket  was  good,  may  be  inferred, 
though  failure  to  operate  the  same  was  not  will- 
ful. 

7.  In  an  action  against  a  railroad  company 
for  Its  willful  failure  to  transport  a  passengn 
over  a  leased  line,  evidence  that  its  lease  had 
expired,  and  that  It  was  not  in  its  power,  was 
competent  on  tbe  question  of  willfulness. 

8.  Verbal  inaccnracies  In  the  court's  prelimi- 
nary statement  of  the  pleadings,  which  could 
easily  have  been  corrected,  if  attention  had 
been  called  thereto,  are  harmless  error. 

9.  It  is  error  to  charge  that  certain  facts 
constitute  negligence,  when  there  are  other 
relative  facta  in  evidence, 

10.  Portions  of  a  charge,  which,  conaldered 
alone,  are  oblectionable,  are  not  erroneous  if, 
when  construed  with  the  whole  charge,  the  ob* 
Jectlons  are  not  apparent. 

U.  Unless  all  propiDsitlons  of  law  In  a  reiniest 
to  charge  sre  correct,  It  Is  properly  refused. 

Appeal  from  common  [deas  circuit  court  of 
Aiken  county;  R.  0.  Watta,  Judge. 

Action  by  Lngr  H.  Pickens  against  tbe 
South  Carolina  ft  Georgia  Railroad  Company. 
From  a  Jodgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

Joseph  W.  Barnwell  and  Henderson  Bros., 
for  appellant  G.  W.  Croft  ft  Son  and  J.  W. 
De  Vore,  for  respondent 

GART,  A.  J.  The  complaint  seta  forth  two 
causes  of  action,  the  first  of  which  is  as  fol- 
lows: "(1)  The  first  paragraph  alleges  Ibe  cor- 
porate existence  of  the  defendant  (2)  miat  at 
the  said  times  the  defendant  was  operating, 
In  connection  with  Its  railroad,  tbe  Carolina. 
Cumberland  Gap  &  Chicago  Railway;  the 
same  being  a  line  of  railway  running  from  the 
city  of  Aiken,  in  this  state,  to  the  town  of 
Edgefield,  also  In  this  state,  and  then  owned 
by  the  Carolina,  Cumberland  Gap  ft  Chicago 
Railway  Company,  which  was  also  a  corpora- 
tion created  by  and  under  the  laws  of  this 
state.  (3)  Tbat  on  or  about  the  81st  day  of 
March,  1806,  the  plaintiff,  for  a  valuable  con- 
sideration, purchased  of  the  defendant  com- 
pany, at  the  depot  of  the  Carolina,  Cumber- 
land Gap  ft  Chicago  RaUway,  at  tbe  town  of 
Edgefield,  a  round-trip  ticket  which  entitled 
the  plaintiff  to  passage  from  the  town  of  Bdge- 
field  over  the  railway  of  the  said  Carolina, 
Cumberland  Gap  &  Chicago  RaUway  Company, 
via  the  said  city  of  Aiken,  thence  over  the 
railway  of  tbe  defendant  company  to  tbe  city 
of  Augusta,  In  the  state  of  Georgia,  which 
said  ticket  was  limited  to  a  period  of  ten  days 
from  the  date  of  Issuance.  And  tbat  the  plain- 
tiff did,  accordingly,  on  or  about  the  day 

of  March,  1806,  boaifl  a  passenger  car  of  de- 
fendant at  Edgefield,  and  in  due  course  of 
travel  was  carried  by  virtue  of  said  ticket  to 
tbe  said  dty  of  Augusta;  and,  after  remaining 
In  said       several  days,  the  plaintiff  (OOt  at 
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or  aboat  the    day  of  Ainu,  1898,  and 

within  the  period  limited  by  uid  tldcet.  iward 
the  train  of  the  defendant  company  for  the 
pnrpOM  of  returning  to  the  town  of  Qdgefleld 
upon  sftM  ticket,  aa  was  proTlded  by  the  terms 
ot  the  contract  thereon  stated,  but  that,  when 
the  plaintiff  reached  the  city  of  Aiken  on  the 
nid  return  trip,  the  defendant,  In  disregard  of 
Its  said  cmtract  as  contained  upcm  said  tick- 
et»  and  ot  tbe  rights  of  the  plaintiff,  negli- 
gently failed  to  carry,  or  to  provide  tot  tbe 
carriage  ot  tbe  plaintiff  from  said  city  of 
Aiken  to  the  said  town  of  Bdgefleld,  and  left 
ber  In  said  dty  of  Aiken.  And  tbe  sdaiutlff 
fortber  alleges  that  by  reason  of  the  fallnn 
of  the  defendant  to  carry  her  back  to  said 
town  of  Ed£^eld,  she  was  exposed  to  a  se- 
Tere  storm  of  sand,  wind,  and  rain,  which 
brought  on  her  a  severe  attack  of  sickness, 
and  caused  her  to  be  confined  to  her  bed  and 
taonse  for  upward  of  two  nxoitbs,  and  caused 
ber  severe  pains  and  suffering,  and  has  there- 
by caused  her  health  to  be  permanently  Im- 
paired, BO  that  she  Is  not  aa  strong  and  healthy 
as  she  was  before  being  exposed  to  said  storm, 
throu^  the  negligence  of  tbe  defendant  In 
not  i^wTldlng  ber  with  passage  back  to  tbe 
town  of  Edg^eid  as  aforesaid,  to  tbe  Injury 
and  damage  of  tbe  irialntlff  In  the  sum  at  two 
thousand  dt^rs."  Tlie  second  cause  of  action 
Is  similar  In  Its  allegations  to  the  first,  except 
It  alleges  that  tbe  defendant's  wiongtol  act 
was  willful,  grossly  ue^lgent,  and  In  wanttm 
and  reckless  dlsr^rd  of  the  plalntUTs  rights^ 
and  that  she  was  damaged  In  the  sum  of 
fS,000. 

The  jury  rendered  a  verdict  bi  favor  of  the 
plaintiff  for  $3,000,  and  the  defendant  appealed 
upon  exceptions,  the  first  of  which  la  as  fol- 
lows: "{1)  That  his  honor.  Judge  Watts,  the 
jffesldlng  judge,  erred  In  permitting  the  plain- 
tiff, as  a  witness  upon  the  stand,  against  the 
objection  of  the  defendant,  to  testily  that  she 
waa  caught  In  a  storm  of  sand  and  rain  after 
ahe  left  the  depot  of  the  defendant  company 
at  Aiken,  and  to  testify  that  she  received  Inju- 
ries from  said  storm;  for  the  reason.  It  Is  sub- 
mitted, that  this  action  Is  for  a  breach  of  con- 
tract, and  not  a  tort  and  such  damages  are 
too  remote,  an  1  would  not  enter  Into  the  proper 
measure  of  damages  for  the  causes  of  action 
set  forth  In  the  complaint." 

The  first  question  raised  by  this  exception 
Is  whether  the  action  Is  for  a  breach  of  con- 
tract or  a  tort  Tbe  allegations  of  tbe  first 
cause  ot  action  are  appropriate  to  an  action 
of  tort  arising  from  negligence,  and  the  sec- 
ond cause  of  action  Is  founded  upon  a  tcwrt 
growing  out  of  alleged  willfulness  or  Inten- 
tional wrong.  Tbe  cases  of  Head  v.  Hallway 
Co.  (Ga.)  7  S.  B.  217,  Purcell  v.  Raflroad  Co. 
(N.  a)  12  S.  E.  and  Hanaley  v.  Railroad 
Co.  (N.  C.)  20  S.  E.  528,  as  well  as  many 
others  that  could  be  cited,  show  that  an  ac- 
tion of  tort  can  be  brought  for  such  alleged 
violations  of  duty;  and  the  case  of  Hanmiond 
V.  Railroad  Co.,  6  S.  C  130,  which  waa  an 
action  by  a  passenger  to  recova  damages  for 


Injury  caused  by  defendants'  n^Ugence, 
shows  that  tbe  recital  of  the  contract  waa 
not  for  the  purpose  of  "founding  a  rl^t  to  a 
recoTory  for  the  breach  o^  the  contract.** 
The  court  further  says:  "It  was  not  refer- 
red to  as  the  foundation  of  his  action.  It 
may  be  that  his  complaint  would  not  have 
been  open  to  any  exception,  U  be  bad  omit- 
ted an  reference  to  It  It  waa  Introduced  to 
show  that  be  was  not  an  Intruder  on  the  train 
of  tbe  company.  It  was  merely  igellmtanry 
to  ftke  statement  of  his  real  cause  <^  action: 
and.  If  neoeasaiy  to  Its  suiqport  be  eoold  have 
offwed  proof  ot  It  wlthont  aettlnc  It  oat  In 
his  complaint"  Parenthetically,  we  may  re- 
mark that  tbe  cases  of  Purcell  v.  Ballzoad 
Co.  and  Hansl^  v.  Railroad  Ca,  supra,  are 
In  aeemlng  conflict;  but  when  caretolly  con- 
sidered. It  will  be  seen  that  the  court  reached 
the  correct  ocmclusion  In  each  ot  than.  In 
die  case  ot  Pnredl  v.  Railroad  Co.,  the  inten- 
tfcnal  wrong  of  the  defendant  was  the  direct 
canae  ot  the  Injory;  while  In  the  ease  of 
Hansley  v.  Railroad  Co.,  an  eflldent  canae  in- 
tervoked,  to  wit  the  breaking  ot  tbe  axle^ 
which  was  not  IntentimaL 

Tbe  second  question  raised  by  Oils  exc^ 
tlon  Is  whether  the  testimony  tb«%in  men- 
tioned should  have  been  ^eluded  im  the 
ground  that  It  traded*  to  prove  damagea  that 
were  too  remote.  The  subject  of  proximate 
and  remote  damages  has  been  proliflc  of  dls- 
cuBsIon  by  text  wrltera  and  judges.  It  haa 
frequently  be^  befora  this  ooort  tor  eoiiald- 
eratton,  and  It  has  been  found  difflcott  to 
formulate  a  gomal  rule  tif  whidt  «aeh  case 
oould  be  determined.  In  the  cue  of  Harriacm 
V.  Berkley.  1  Strob.  S26»  which  was  an  action 
for  damages  against  a  shopkeeper  wbo  sold 
Uqnor  to  a  slave.  In  violation  ot  tiie  stat- 
Qte,  In  consequence  ot  whlcb  he  became  in- 
toxicated, and  died  from  exposure,  the  rale  is 
thus  stated:  "Only  the  proximate  conse- 
quences shall  be  answered  for.  2  Greenl.  Ev. 
210,  and  casea  tbera  dted.  The  difficulty  Is 
to  determine  what  shall  come  within  that 
deslgnatlcHL  The  next  consequence  only  is 
not  meant  whether  we  intend  tberelv  the 
direct  and  Immediate  raault  of-  tho  Injnrloiia 
act  or  the  first  consequence  ttf  that  result 
What  either  of  these  would  be  pronounced 
to  be  would  often  depend  upon  the  power 
ot  the  mlcroac<^  with  which  we  alxndd  re- 
gard tbe  affair.  Various  cases  show  that  In 
search  <^  the  proximate  craaeqnoices  tlw 
claim  haa  been  followed  tor  a  conaideraUe 
distance,  but  not  wlfliout  limit  or  to  a  re- 
mote pohit  8  Taunt  639;  Peali%  20S.  Sndi 
nearness  In  the  order  of  events,  and  doaeneas 
In  the  rdation  at  cause  and  effect  nmst  sub- 
sist that  the  Infiuoice  ot  the  injurloua  act 
may  predominate  over  that  of  other  causes, 
and  shall  concur  to  produce  tiie  oonaeqnenoe. 
or  may  be  traced  in  those  causes.  To  a 
sound  judgment  must  be  left  each  pudcnlar 
case.  The  connection  is  usually  enfeebled,  and 
the  Influence  of  the  injnrioua  act  emitiDiled. 
where  tbe  wrongful  act  ot  a  third  perKm  In- 
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tervenes,  and  where  anj  new  agent,  intro- 
duced by  accident  or  dealgn.  bec«nea  more 
powerful  in  ^odndng  the  ccMueqaaicefl  than 
tbe  firat  Injnrloaa  act  8  Baat,  1;  1  Bap.  4a 
It  la  tboeftwe  required  Ottt  the  amaeqnokoea 
to  be  answered  for  should  be  natural,  as  well 
as  proztmate.  7  Bins.  1^1;  B  Barn,  ft  Ad(^. 

By  thla  I  understand,  not  that  they 
Bhonkl  be  auCh  as  t^n  a  calculation  of 
cbancea  would  be  found  VktAj  to  occur,  nor 
■nch  as  actcaae  prudence  might  anticipate, 
but  only  that  they  should  be  audi  aa  have 
actually  ensued,  one  from  another,  without 
tbe  occurrence  of  any  aucfa  extraordinary  con- 
Jnnctom  of  drcnmstancea,  or  tbe  IntervMitlon 
of  any  such  extraordinary  reanlt,  aa  that  the 
nanal  course  of  nature  should  seem  to  have 
been  dq^arted  ttom:  fii  requiring  concurring 
consequences,  that  they  sbonid  be  proximate 
and  natural,  to  constitute  legal  damage^  It 
seems  that  hi  proportion  as  one  quality  !• 
Btnnig,  may  flie  other  be  dlspaised  with; 
that  which  la  Immediate  cannot  be  conalderod 
annatnral;  ttat  wbldb  is  reaatHiably  to  be 
ekpectod  will  be  regarded,  although  it  may 
be  cwnMerab^  rwuored.  Bennett  t.  Lock- 
wood,  20  Wend.  223.'*  Leayhig  the  d^rat 
was  the  natural  CMiaeqaenoe  of  tbe  defend- 
ant's faflore  to  provide  transportation  for  tbe 
plaintiff  tr«n  Aiken  to  Edgefield;  and,  in 
view  of  the  frequency  and  auddenneaa  with 
which  storms  arise  In  this  country,  it  cannot 
be  said  that  the  Injury  ftom  the  storm  was 
*^e  lntmr«ktion  of  any  such  extraordinary 
result  as  that  the  usual  course  of  nature 
should  seem  to  have  been  dq^arted  fran." 
At  least,  tilts  was  a  question  to  be  determined 
by  the  Jury.  More  than  <nie  inferoice  could 
have  been  drawn  frmn  the  testimony,  and, 
when  this  is  the  case,  it  la  alwaya  a  mattor 
for  the  conatderatlon  of  the  Jury.  This  ex- 
ception la  overmled. 

The  second  exception  la  aa  follows:  "(2) 
That  his  honor  erred  In  pwmlttliv  the  pialn- 
tlfl,  wtiilst  a  witness  on  tbe  stand,  against  the 
objection  of  the  dtfendant,  to  testify  that  she 
was  annoyed  by  the  depot  not  having  fire  thm- 
In,  and  by  tbe  rude  talking,  and  singing  and 
dandng,  and  rode  conduct  generally,  of  some 
nesToes  at  and  about  tiie  depot,  tor  the  reason 
Oiat  there  were  no  auctions  tn  tbe  complaint 
to  whlcfli  said  testimony  was  responsive;  the 
complaint  almiriy  alleging  negligence  in  the 
fiUlnre  to  carry,  and  not  negligence  of  any 
otfaor  kind,  nor  general  negligence."  WhQe 
there  are  no  aUegattons  tn  tbe  complaint  that 
the  i^alntlff  suffered  Injury  as  tbe  result  of 
the  defendants  failure  to  provide  suitable  ac- 
Gomnwdadoiu  at  the  depot  tai  Aiken,  the  tes- 
tlm<Ay  was  neverttieless  competent,  as  ex- 
planatory of  the  reasons  that  induced  the 
plaintiff  to  leave  the  depot;  thus  tending  to 
throw  some  light  upon  the  causal  connection 
between  tbe  alleged  wrongful  act  of  the  de- 
fendant and  tbe  Injury  resulting  tberefnun. 
Fnrthermore,  the  second  canae  of  action  al- 
leged that  the  defendant's  wrongful  act  was 
wlilfuL  In  16  Am.  ft  Eng.  Bnc.  Law,  392, 


89S.  It  Is  aald:  rrhe  dement  whidi  dlttln- 
golshes  actionable  negligence  from  criminal 
wrong  or  willful  tort  is  Inadvertence  on  the 
part  of  the  person  causing  the  Injury.  He 
may  advert  to  the  act  of  omlaaion  of  lAldi  he 
Is  guilty,  but  be  cannot  advert  to  It  as  a  failure 
of  dutyr-that  la,  he  cannot  be  nmsdous  that 
It  Is  a  want  of  ordinary  care,r-^tbont -sob- 
Jectlng  hlmsdf  to  the  chari^  of  bavbig  inflict- 
ed a  willful  Injury,  because  one  who  is  con- 
Bdously  guUty  of  a  want  of  ordinary  care  la, 
by  implication  of  law,  chargeable  with  an  In- 
tent to  Injure;  malice  being  but  the  Vlilfol 
dotaig  of  a  wrongful  act*  •  •  •  Negli- 
gence and  willfulness  are  the  opposltss  of  eadi 
other.  They  indicate  radically  dlffermt  mat- 
t&l  states.  The  distinction  between  negligence 
and  willful  tort  is  important  to  be  observed, 
not  onl^  in  order  to  avoid  a  coatmAaa  of 
dples,  but  it  Is  necessary  In  determining  the 
question  of  damages,  abiee.  In  case  of  an 
Jury  by  the  former,  damagea  can  only  be  ctnn- 
penaatory.  while  in  the  latter  tiiey  may  also 
be  iranltwy,  vhidlctive,  or  ezempbiry-"  The 
complaint  alleged  Intentional  wrong,  and  the 
plaintiff  had  the  right  to  Introduce  testimony 
having  only  a  remote  causal  cmnectlon  be- 
tween the  alleged  wrongful  act  and  the  Injury 
resulting .  therefrom,  in  order  that  the  Jury 
might  have  aU  tbe  facts  and  circumstances  be- 
fore them,  in  estimating  the  exemplary  dam- 
ages. This  exception  Is  overruled. 

-The  ttilid  ensvtion  la  as  follows:  "(8)  That 
hla  bonw,  the  presiding  Judge,  erred  in  refus- 
ing to  gnnt  the  nonsolt  moved  for  on  the  part 
of  the  defendant  at  the  dose  of  the  pUdntUTs 
testimony,  for  the  reason,  It  is  submitted,  that 
there  was  not  a  partlde  of  testimony  to  sup- 
port aald  second  cause  of  action;  no  testi- 
mony having  been  introduced  to  show  that  the 
all^Eed  failure  of  the  dtfendant  to  provide 
tranqxvtatlon  for  Urs.  Pickens  to  Edgefield 
was  on  account  ot  gross  ne^dgoiee,  wHUO!- 
nesB,  malice,  or  wantonneaa."  Before  referring 
to  tbe  testimony,  we  will  state  some  getunX 
prlndples  rdatUig  to  the  subject  of  torts.  (1) 
In  16  Am.  ft  Eng.  Bnc.  Law,  880,  actlimable 
negligence  is  defined  as  "the  Inadvertent  taH- 
ore  <tf  a  l^ially  reqwnalble  person  to  oie  <«dl- 
nary  care,  under  the  drcnmstancea,  In  observ- 
ing or  performing  a  noncontractual  duty  im- 
plied by  law,  i^ldi  fiUInre  la  the  proximate 
cause  of  Injury  to  a  person  to  whom  tiie  duty 
is  due."  (2)  Ordhuirily  It  Is  a  queatton  to  be 
detomhied  by  the  Jury  whether  the  Injury 
was  caused  proximately  or  remoMy  by  tiie  de> 
f endant^s  wrongful  act,  and  ttUs  Is  the  rule  hi 
all  cases  when  the  ftcts  are  susceptllde  of 
more  than  oae  taiference.  (?)  In  actions  of 
tort  founded  simply  upon  ne^gence,  the  in- 
jury must  be  the  natural  and  proximate  result 
of  the  defendaut's  wrongfnl  act  The  rale  la 
practically  the  same  In  actions  for  damages 
arising  from,  a  breach  of  contract.  (4)  In  an 
action  for  a  willful  tort,  the  Jury  has  the  right 
to  take  into  consideration  two  el^ents  ot 
damages:  First,  compensation  for  the  injury 
sustahied,  as  to  whldi  the  phitaitlff  Is  oonflned 
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to  ft  recovery  of  sncb  damaget  u  flow  natural- 
ly ftod  proxlmatelT  from  the  wroosfol  act; 
and,  ae«nid.  ttae  conduct  of  the  defaidant,  for 
which  the  ^ntUf  1b  entitled  to  lecorer  ezon* 
plarj  daioagea,  Bomethnes  caUed  pnnltlTe  or 
Tindlctlve  damages.  The  exemplary  damages 
are  In  addition  to  the  compensatory  damages. 
Dnckett  t.  Pool.  84  B.  G.  311,  18  B.  B.  542. 
There  are  cases  wlUch  decide  that,  when  the 
wrongful  act  was  willful,  the  plaintiff  can  re- 
cover tot  cmuequoiees  of  which  the  orlglaal 
wrongfol  act  of  ttie  defendant  was  only  a  re- 
mote cause;  hat  this  la  not  sound  In  j^cljde. 
The  correct  mle  is  that,  whu  ttie  pUlntlff  Is 
^titled  to  damages  artelng  from  defendantfs 
Intentional  wrong,  the  Jury  has  the  right  to 
take  Into  con8ld«atlon  those  causes  crra  re- 
motdy  contrlhutlng  to  tbe  iajvry,  not  for  the 
purpose  of 'giving  damages  for  the  Injury  thus 
caused,  but  that  they  may  have  In  vlerw  all 
tbe  facts  and  drcomstances  of  the  case  In 
awarding  the  aemplary  damages,  (B)  Will- 
fulness Is  the  foundation  of  a  recorery  for  ex- 
emplary damages,  and  such  damages  are  not 
recoverable  unless  the  wrongful  act  was  will- 
ful or  intentional.  Hansley  v.  Ballroad  Oo^ 
supra.  We  are  aware  that  there  are  ez- 
pressiros  in  the  case  of  Qulnn  t.  Balhray  Oo^ 
29  8.  0.  881,  7  8.  B.  ftl4,  which  are  .not  in  ao> 
cwd  wlOi  this  last  proposition.  That  case, 
however,  as  to  this  qnestton.  Is  not  sound  In 
prind^e.  Both  the  eases  vpm  whtdi  It  rests 
are  In  harmony  wltii  the  foregoing  proporitlui. 
We  win  now  refer  to  the  facts. 

It  seons  to  be  an  undisputed  fact  that  whoi 
the  defendant  sold  the  ticket.  It  knew  that  It 
would  cease  to  operate  the  leased  road  before 
On  time  wlfliln  which  tbe  plaintiff  bad  tbe 
rli^t  to  return  upon  the  ticket  would  er^n; 
and  from  this  (bet  tiie  Jury  mi^t  have  In- 
ferred wfflftilness  on  the  part  of  the  defendant 
In  falling  to  provide  some  suitable  transporta- 
tlon  for  tbe  plaintiff,  even  If  tbey  bad  been 
aatlafled  Oat  tbe  fBllnre  to  operate  the  teased 
road  was  not  willful  The  presiding  Judge 
therefore  propoiy  refused  the  motion  for  a 
nonsuit. 

The  fourth  exertion  Is  as  follows:  "(4) 
That  Ua  honor,  the  presiding  Judge,  erred.  It 
is  submitted.  In  excluding,  upon  the  objec- 
tion of  plalntUTs  counsel,  the  testimony  of 
Bdwll  Parsons  and  Wilbur  Hwbert.  token  In 
Xew  York,  and  presented  to  the  coart,  they 
being  witnesses  on  tbe  part  of  defendant; 
for  the  reason.  It  Is  submitted,  that  said  tes- 
timony was  responsive  to  the  Issues  raised 
In  tbe  case,  and  especially  to  tbe  Issues  raised 
In  the  second  cause  of  action  set  op  In  the 
plslntlff's  comjdalnt,  and  denied  by  the  de- 
fendant In  Ito  answer,— that  the  failure  to 
provide  transportation  and  to  carry  Mrs. 
Pickens  from  Aiken  to  Bdgefleld  was  because 
of  gross  negligence  and  willful  and  wanton 
action  of  the  defendant  company."  This  tes- 
timony Is  not  set  out  In  the  "case,"  but  the 
statemente  therein  contelned  show  that  It 
was  directly  responsive  to  tbe  issue  as  to  the 
alleged  intentional  wrong  on  the  part  of  the 


defendant,  which  constltnted  at  least  part  of 
tbe  damages  for  which  the  Jury  rendered  a 
verdict  It  aeema  that  tbe  time  fixed  for  the 
upiratlon  of  the  lease  had  been  agreed  n^on 
even  before  the  plaintiff  bought  ber  ticket 
and  that  at  the  time  of  tbe  alleged  injury  the 
defendant  was  not  <^ratlng  tbe  leased  road. 
While  the  Jury  might  have  Inferred  willful- 
ness from  other  facts,  still  It  was  pertinent 
to  the  issue  as  to  willfulness  for  tbe  defend- 
ant to  show  that  the  failure  to  opemte  ttae 
leaaed  road  at  the  time  of  the  alleged  Injury 
was  not  a  willful  disregard  of  Ito  dnt^  u  a 
common  carrier,  and  that  It  was  not  in  Its 
power  at  that  time  to  (venite  the  said  road. 
This  exception  la  sustained. 

The  fifth  exception  is  as  foUovra:  **(5> 
That  his  honor,  the  presiding  Judge,  erred.  It 
Is  submitted.  In  stoting  the  aHegations  of  tbe 
complaint  when  be  charged  the  Jury  as  fol- 
lows: 'She  further  alleges  that  she  boarded 
the  train,  and  went  to  Augusta,  and  within 
ten  days'  time  she  took  the  train  to  return 
from  Augusto  to  Bdgefleld  via  Alkot  uid 
when  she  got  to  Aiken  the  railroad  n^lgent* 
ly  refused  to  furnish  her  tran^ntatlon.' 
And  in  further  charging  tbe  Jury  that  she  al- 
leged in  the  coD^laint  that  'she  was  forced 
to  bunt  lodging  In  the  town  of  Alkot  and 
by  the  n^llgence  of  the  railroad  company 
she  was  forced  to  do  this,  and  while  hunting 
lodging  she  was  caught  in  a  sand  storm.' 
Whereas,  it  Is  satnnltted  that  tbe  cooqiUUnt 
did  not  allege  that  tbe  defendant  oonqMUiy  re- 
fused to  furnish  Urs.  Pickens  tnuuporta- 
tlon,  but  ^t  It  simply  failed  to  famish 
transportation;  and  whereas,  it  la  nowhere 
allied  In  the  complaint  that  Mrs.  PI<Aais 
was  forced  by  the  n^^Igence  of  the  railroad 
company  Ho  hunt  lodging*  In  Aiken,  tbe  com- 
irialnt  saying  no  such  thing;  and  this  charge 
of  the  Judge,  especially  when  token  in  con* 
nectlon  with  his  cha^  on  the  facts,  traded 
to  mislead  the  Jury."  The  eipreaslons  In 
this  exception  were  used  by  tbe  presiding 
Judge  In  bis  preliminary  stotement  of  Uie  is- 
sues made  by  the  pleadings,  and  any  mlstate 
In  stating  them  could  easily  hare  becm  cn^ 
rected  If  tbe  matter  bad  been  called  to  bis 
attention.  Even  If  there  was  error,  it  was 
harmless;  and  this  exception  Is  ovemiled. 

The  sixth  exception  Is  as  folloTs:  "Ifft 
That  bis  honor,  the  presiding  Judges  It  Is 
submitted,  erred  In  charging  the  Jury  as  fol- 
lows: 'I  charge  you,  as  matter  of  law.  that 
If  you  find  from  the  evidence  In  this  caae 
that  Mrs.  Pickens  got  on  the  train  In  Augus- 
ta In  ten  days'  time,  snd  got  to  Atken,  and 
the  railroad  did  not  furnish  her  with  any 
transportation  from  Aiken  to  Edgefield,  then 
It  Is  guilty  of  negligence,  and  she  will  be 
entitled  to  reoorer  at  your  handa  what- 
soever she  has  sustained  by  the  neg^- 
gence  of  the  railroad  company,*-^or  tbe  rea- 
son. It  Is  submitted:  That  tbe  Judge  Owrda 
invaded  the  province  of  the  Jury,  grmnted  to 
it  under  the  constitution,  when  he  said  what 
facts,  or  series  of  facta,  would  amount  to  neg- 
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Ugenoe.*'  Negligence  is  ordlnarllr  a  mixed 
question  of  law  and  fact  Ttae  court  ahoald 
Instruct  the  Jury  as  to  the  principles  of  law 
goTerulng  In  such  cases,  and  the  Jury  should 
determine  whether,  In  applying  the  law  to 
the  facts  of  the  particular  case,  they  consti- 
tute negligence.  Samuels  v.  Railroad  Co.,  86 
S.  C.  493,  14  S;  B.  843;  Brldger  r.  Railroad 
Co.,  25  S.  C.  30.  Whenever  the  facta  Intro- 
duced In  evidence  for  the  purpose  of  proving 
negligence  are  susceptible  of  more  than  one 
Inference,  It  must  be  determined  by  the  Jury, 
and  In  this  case  they  were  susceptible  of 
more  than  one  Inference.  It  was  error  to 
charge  that  certain  facts  constituted  negli- 
gence, when  there  were  other  facts  brought 
out  In  evidence  relative  to  this  question.  As 
ibis  case  must  be  remanded  for  new  trial,  It 
Is  deemed  best  not  to  discuss  the  facts  In 
this  respect,  as  it  might  tend  to  prejudice  the 
rights  of  one  or  the  other  parties  to  the  ac- 
tion.  This  exception  is  sustained. 

The  seventh  exception  Is  as  foUows:  "(7) 
It  <ls  submitted  that  his  honor  erred  In  char- 
ging the  Jnry  as  follows:  'In  other  words, 
If  the  testimony  satlsfles  you  that  the  plain- 
tiff arrived  here  In  Aiken,  and  there  was  no 
way  to  carry  her  from  Aiken  to  Edgefield, 
and  she  was  forced  to  leave  the  depot  and 
hunt  lodging,  and  If,  In  leaving  the  depot, 
she  was  exposed  to  the  inclemency  of  the 
weather,  and  by  reason  of  that  exposure  sick- 
ness was  brought  on,  and  she  suffered,  and 
was  sick,  and  her  health  was  Impaired,  then 
I  charge  you,  as  matter  of  law.  If  you  believe 
that  If  It  bad  not  been  for  the  ne^lgence  of 
the  railroad  In  not  providing  her  with  trans- 
portation to  Bdgefield,  which  forced  her  to 
leave  the  depot  to  hunt  lodging,  and  exposed 
her  to  the  Inclemency  of  the  weather,  then  I 
cha^e  yon,  as  matter  of  law,  that  she  Is  en- 
titled to  whatever  damages  she  haa  sustained 
by  reason  of  that  sickness,  If  you  find  that 
the  railroad  was  the  prime  cause  of  that, — 
the  negligence  of  the  railroad  company.  In 
other  words.  If  yon  believe  from  the  testi- 
mony that  Mrs.  Pickens  arrived  at  Aiken, 
and  If  the  South  Cbrollna  &.  Oeorgta  Railroad 
Company  had  had  cars  to  carry  her  on  to 
Bdgefield,  and  she  could  have  remained  at 
the  depot  tUl  she  got  on  the  train,  and  would 
not  have  been  exposed  to  that  storm,  but 
would  have  been  In  the  depot  or  the  train, 
not  forced  to  leave  the  station  or  depot  and 
by  reason  of  not  having  the  train  there  she 
did  go  out  and  was  exposed,  and  got  sick, 
then  I  charge  that  the  railroad  company 
would  be  liable  for  damages.  If  It  was  tbef 
negligence  of  the  railroad  company  that 
forced  her  to  leave  the  depot  and  get  in  this 
storm;  and  she  would  he  entitled  to  dam- 
ages whatever  she  had  sustained  by  reason 
of  this  negligence.'  For,  It  is  submitted,  that 
his  honor  Invaded  the  province  of  the  Jury  in 
this  charge.  In  several  particulars:  In  that 
he  gave  them,  practically,  his  opinion  that 
she  was  forced  to  leave  the  dcfwt  and  hunt 
lodging  hr  ttiA  railroad  not  having  a  tcaln  to 


take  her  away,  and  in  that  he  especially  told 
them,  In  effect  that  there  was  a  storm,  wben 
one  of  the  material  questions  of  tbe  case, 
and  one  disputed  the  defendant  was  that 
there  was  no  storm.  And,  farther,  that  he 
erred  in  laying  down  the  measure  of  damages 
in  this  case,— 'that  Mrs.  Pickens  could  recov- 
er damages  for  any  injury  which  she  re- 
ceived from  any  stonn  which  may  have  exist- 
ed.' "  When  the  language  of  the  presiding 
Judge  in  this  exception  is  considered  In  con- 
nection with  the  entire  charge.  It  will  be  seen 
that  he  did  not  Invade  the  province  of  the 
Jnry  In  the  particulars  therein  mentioned;  and 
this  exception  Is  overruled. 

The  eighth  exception  Is  as  foUows:  "(8)  It 
Is  submitted  that  his  honor  erred  In  charging 
the  Jury  as  foUows:  'I  charge  you  further 
that  if  the  railroad  company  was  negligent  In 
furnishing  her  transportation,  and  she  was 
forced  to  hunt  quarters,  and  In  hnntlng  quar^ 
ters  she  encountered  a  storm,  as  alleged  in  the 
complaint  and  that  brought  about  sickness, 
she  would  be  entitled  to  recover  whatever 
damages,  in  your  opinion,  she  would  be  en- 
titled to.'  For  that  It  Is  submitted,  there  is 
no  allegation  In  the  conqilalnt  that  the  idaln- 
tUE  waa  forced  to  hunt  gnarters,  or  that  she 
attempted  in  any  way  to  hunt  quarters;  and 
it  Is  further  snbpiltted  that  this  measure  of 
damage  laid  down  by  his  honor  was  too  re- 
mote, iqxin  the  cause  of  action  set  forth  In  the 
complaint"  Btsndhig  alone,  tbe  part  of  the 
charge  contained  in  this  exception  woold  be  er- 
roneous, as  it  does  not  state  that  the  injury 
must  be  the  natnral  and  proximate  result  of 
the  def«idant*B  wrong;  bnt  when  this  part  of 
the  chaise  Is  considered  In  connection  with 
the  whole  charge,  It  will  be  seen  that  the  pre- 
siding Judge  impressed  upon  the  Jnry  Qieas 
requirements  of  the  law.  This  exception  Is 
overruled. 

The  ninth  exception  Is  as  fc^ws:  "(9)  It 
Is  submitted  that  his  honor  erred  in  refusing 
to  charge,  and  in  not  charging,  the  defendantTs 
first  request  to  charge,  as  follows:  'First  As 
to  the  compraisstory  damages  claimed  by  the 
plaintiff  under  the  first  cause  of  action  set 
forth  In  the  complaint  in  this  action,  the  Jnry 
Is  charged  that  said  cause  of  action,  as  set 
forth  in  the  comi^alnt  complains  of  a  breach 
of  contract  for  not  carrying  Mrs.  Pickens  from 
Aiken  to  Edgefield,  as  It  Is  dalmed  tbe  defend- 
ant had  undertaken  to  do,  and  that  no  com- 
plaint Is  made  as  upon  a  tort.  In  such  action 
for  breach  of  contract,  the  measure  of  dam- 
ages Is  "that  only  such  damages  should  be 
given  as  were  fairly  within  the  ointemplatlon 
of  the  parties  as  tbe  possible  result  of  the 
breach  of  contract  at  the  time  It  was  made, 
or  such  as  might  reasonably  be  expected  to 
arise  naturally  and  directly  therefrom."  In 
such  cases,  damages  can  only  be  recovered  as 
are  produced  directly  by  the  act  of  the  defend- 
ant and  no  damages  can  be  recovered  that 
are  produced  by  a  remote  cause.  If  there  was 
a  breach  of  contract  on  the  part  of  tbe  defend- 
ant and  Mrs.  Pldnng  raftered  any  dami^iei 
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caosed  directly  thereby,  for  luch  she  can  re- 
cover; bat,  If  she  haM  suffered  Injury  from  any 
Intermediate  efficient  cause  other  than  being 
left  at  Aiken,  she  cannot  recover  damages 
therefor.  And  the  jury  la  charged  that  If  she 
has  suffered  Injury  because  of  a  Btonn  In  which 
ihe  was  caught,  away  from  the  depot,  that 
each  Is  not  a  direct  cause,  but  a  remote  cause, 
and  she  cannot  recover  damages  therefor,  or 
flowing  therefronL'  Whereas,  it  Is  submitted 
that  said  first  request  so  refused  Is  in  accord- 
ance with  law,  and  the  principles  thereof  ap- 
plicable to  this  case."  It  has  been  shown  that 
the  first  and  second  causes  of  action  are  both 
founded  upon  tort,  and  not  upon  a  breach  of 
contract.  The  predtllng  Judge  coold  not  have 
charged  that.  If  the  jdalntlff  suffered  Injury 
because  of  a  storm  In  which  she  was  caught, 
such  Is  not  a  direct  cause,  without  invading  the 
province  ot  the  Jury.  TbSM  question  Is  dis- 
posed of  ^  what  was  said  In  considering  the 
other  exceptions.  This  exception  Is  ovOToled. 

The  tenth  -exception  Is  as  follows:  "(10) 
That  his  honor  erred,  it  Is  submttted.  In  refos- 
Ing  to  diarge  the  defendant's  second  request, 
as  follows:  *8econd.  As  to  tbe  damages  claim- 
ed under  the  first  cause  of  action,  which  Is  for 
a  breach  of  ctrntract,  tbe  jvaey  Is  fnrtlia  char- 
ged that  in  this  case  It  is  not  claimed  In  tbe 
pleadings  that  any  personal  Injury  was  inflict- 
ed on  the  peraoD  of  the  plalndtC  by  the  de- 
fendant company;  and,  snch  being  tbe  case, 
the  cannot  recover  any  damages  for  worry  and 
mental  excitement,  ud  for  Inconveslnce  and 
annoyance,  such  as  ate  folt  at  evvry  dlup- 
polntment  of  ontf's  expectations,  nor  tat  pain 
of  mind,  beeanse  the  law  Is  that  no  such  eSe- 
aients  of  damage  can  be  taken  In  conaldm- 
tioo,  mdess  than  be  physical  Injury.'  Wbere- 
aa,  It  Is  submitted  that  the  said  second  request 
■0  refoaed  1>  In  accordance  with  law,  and  tbe 
prlndides  thereof  ap^lcable  to  tUs  case."  Un- 
less aU  tbe  propositions  of  law  embodied  In  a 
request  to  charge  are  correct,  the  presiding 
judge  does  not  commit  error  of  law  In  refus- 
ing to  charge  as  therein  requested.  As  tbe 
first  cause  of  action  was  not  for  a  breach  of 
contract,  tUe  preying  Judge  did  not  err  ta 
refoslng  tbe  request  to  change;  and  this  ex- 
ception Is  orerruled.  It  Is  the  Judgment  of 
this  court  that  the  Judgment  of  tbe  drcult  court 
be  reversed,  and  the  caae  remanded  to  that 
court  for  a  new  trlaL 

McIVEB,  0.  J.,  concurs.  POPE,  J.,  conems 
Id  result 

JONES,  J.  I  concor  in  the  result  I  do  not 
think  there  was  a  parOde  of  erldence  to  sus- 
tain the  second  cause  of  action,  and  the  motion 
for  nonsuit  as  to  that  cause  of  action  should 
have  bera  granted.  Moreover,  I  am  satlsfled 
fbat  Injury  resulting  flrom  a  storm  which  sud- 
denly arose  after  plaintiff  viduntarily  left  the 
depot  Is  too  remote  ftiom  the  alleged  ne^igence 
of  tbe  defendant  wtatdh  was  fallme  to  provide 
transportation.  Such  Injury  Is  the  result  of 
an  efficient  intervening  cause,  and  la  not  the 


natural  and  proximate  result  of  the  alleged 
negligence,  any  more  than  If  some  one  had 
robbed  or  Injured  her  on  ber  way  from  fbe 
d^wt 


SUMNER  et  al.  v.  HARRISON  et  al. 

(Supreme  Court  of  South  Carolina.    Uan^  11. 
1890.) 

Fabtition— Ibsubs  or  Title— SnBiciauoH  to  Just 
— Dbbds. 

1.  Where,  In  partition,  two  defendants  set  up 
different  titles  In  themselves,  one  cannot  com- 
plain that  th«  issue  of  title  between  himsdf 
and  the  other  defendant  was  sabmitted  to  a 
jnr^,  as  well  as  that  between  himself  and 
plaintiff,  though  the  court's  order  setting  the 
case  for  trial  apparentlr  Undted  It  to  the  last- 
named  isaue,  since  all  the  issnes  of  title  raised 
by  the  pleadings  should  be  submitted  to  the 
jury. 

2.  A  deed,  in  the  usual  form  for  conveying  ti- 
tle in  prEesenti,  provided  that  the  grantee 
should  hold  the  premises  in  trust  for  2u  years 
after  the  erantor's  death,  for  the  use  of  the 

Santor's  <uiildren,  dhrldlng  the  rents  and  prof- 
I  among  them,  and  at  the  aid  of  tbe  period 
he  cooid  sell,  and  divide  tbe  proceeds  per  stirpes 
among  the  grantor's  descendants.  The  usual 
habendum  clause  was  added.  Hdd,  that  the 
deed  conveyed  the  title  in  preneatl. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county.  , 
Action  by  Jane  Sumner  and  others  against 

A.  M.  Harrison  and  others.  There  was  a  judg- 
ment for  defendant  S.  T.  McCravy,  truatee. 
and  defendant  EUzene  Harrison  amteala.  Af- 
firmed. 

Tbe  following  Is  the  deed  from  Jane  Harri- 
son to  S.  T.  McOravy,  as  trustee: 

*^tate  of  Soutb  Oarcdine.  Know  all  men  by 
these  loesenti  that  I»  Jane  Harrison,  in  Uie 
state  aforesaid,  tat  and  In  oonaideraUon  of 
Qie  lore  and  afltetlon  I  buTo  tat  my  children. 

B.  J.  Harrison,  A.  M.  HarrlWHi,  Jane  Sumner, 
Mary  Walker,  W.  H.  Harrison,  Christian 
Strange,  Maasie  Taraw,  and  J.  A.  HaxrlsMi, 
and  to  secure  to  tliem  the  renti  and  profits  of 
the  following  described  premlsea,  and  In  con- 
alderatlon  at  the  mm  at  five  dollars  to  me 
paid  by  8.  T.  MeOravy,  of  tbe  county  of  Spai^ 
tanbni^,  In  the  state  aforesaid,  bare  granted, 
bai^lned,  aold.  and  released,  and  by  these 
presents  do  grant  bargain,  sell,  and  nieaat, 
unto  the  said  S.  T.  McCravy,  all  tbe  lot  or  par- 
cel of  land  lying  and  being  In  the  county  of 
Spartanburg  and  state  aforesaid,  and  bomided 
on  tbe  north  by  Alex  Prewltt  and  on  the  west 
by  Nancy  Cathcait,  and  on  tbe  south  and  eaat 
by  A.  M.  Harrison  and  F.  L.  TAn&ett  and  eoo- 
talnlng  seventy-one  acres,  mote  or  lesa.  For 
more  particular  description  see  iHat  made  by 
W.  0.  Oamp,  Esq.,  In  partltlim  suit  In  trust 
nevertbelesiB.  and  It  Is  the  true  Intent  and 
meaning  of  these  presents,  that  the  aald  8.  T. 
McCravy  shall  hold  the  said  premises,  for  the 
term  of  twenty  years  from  and  after  the  date 
of  my  deatii,  for  tbe  sole  uae  and  bdioof  of 
my  said  children,  at  those  of  them  who  may 
be  alive  at  that  time,  or  thdr  diildren,  ptt 
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■tlrpes.  And  tbe  uld  S.  T.  McCravy  sliall 
have  the  power,  and  he  le  hereby  authorized, 
to  rent  the  said  premlaes,  to  collect  the  rents, 
and,  after  paying  the  expenses,  to  divide  the 
balance  among  my  said  children  or  their 
grandchildren  equally,  per  stirpes;  and  after 
the  exi^tlon  of  twenty  years  from  my  death 
as  aforesaid  the  said  S.  T.  McCravy  shall 
have  the  power,  and  he  Is  hereby  authorized, 
to  sell  the  said  premises  at  public  or  private 
sale,  on  such  terms  as  he  might  think  best 
for  my  said  children,  and  to  divide  the  pro- 
ceeds of  snch  sale  among  said  children  equal- 
ly, per  stirpes,  and  to  make  good  and  suffl- 
clent  titles  to  the  purchaser  or  purchasers  of 
said  premises.  Together  with  all  and  singular 
the  rights,  members,  and  hereditaments  and 
appurtenances  to  the  said  premlaes  belonging, 
or  In  any  wise  Incident  or  appertaining.  To 
have  and  to  hold,  all  and  singular,  the  said 
premises  before  mentioned,  unto  the  said  S. 
T.  McCravy,  as  trustee  As  aforesaid.  And  I 
do  hereby  bind  myself,  and  my  heirs,  ex- 
ecutors, and  administrators,  to  warrant  and 
forever  defend,  all  and  alagular,  the  said 
premises  unto  the  said  S.  T.  McCravy,  trustee 
as  aforesaid,  against  me  and  my  heirs,  law- 
fully claiming  or  to  claim  the  same,  or  any 
part  thereof. 

"Witness  my  hand  and  seal  this  fourth  day 
of  September,  in  the  year  of  our  Lord  1883. 
and  in  the  106th  year  of  the  sovereignty  and 
independence  of  the  United  States  of  Amer- 
ica. 

"Jane  X  Harrison.  [SeaLJ 
muk. 

"Signed,  sealed,  and  dellvared  in  the  pres- 
ence of  S.  M.  Bice,  John  W.  McCravy. 

"State  of  South  Carolina,  County  of  Spartan- 
burg. Posonally  appeared  before  me  S.  M. 
Rice,  and  makes  oath  that  he  saw  the  within 
named  Jane  Harrison  sign,  seal,  and  as  her 
act  and  deed  deliver  the  within  written  deed, 
and  that  he,  with  J.  W.  McCravy,  witnessed 
tlie  execution  thereof.  8.  H.  Bice. 

"Sworn  to  before  me  this  12th  day  of  Jan- 
nary,  1881  J.  Jennings,  Notary  Public.  [Seal.]" 

NlcboUa  A  Jones,  for  appellant  Bomar  A 
Slmpaon,  tor  reqpondenta. 

McIVER,  C.  J.  This  action  was  iHrought 
by  plalntifTs,  as  some  of  the  hein  at  law  of 
Jane  Harrison,  deceased,  for  the  partition  of 
a  tract  of  land  on  which  said  Jane  Harrison 
llTed,  "and  of  which  plaintiffs  alleged  that 
sbe  died  selaed  and  possessed.**  Others  of 
tbe  helra  of  Jane  Harrison  were  made  defend- 
ants, and  EaizMie  Harrison  and  S.  T.  McCravy, 
as  trustee,  were  also  made  defendants,  "un- 
der an  allegation  that  they  dalmed  some  in- 
terest in  the  land."  No  copy  of  the  complaint 
la  set  out  In  the  "case,"  and  we  know  nothing 
of  the  allegations  contained  therein,  further 
than  as  above  briefly  stated.  The  answer  of 
Bllzrae  Harrison  la  set  out  In  the  "case,"  in 
which— First,  she  denies  each  and  eveiy  al- 
legation contained  in  Cbe  complaint;  and,  sec- 


ond, she  alleges  "that  at  the  time  therein 
specified  [when  that  was  we  do  not  know] 
she  was,  and  now  Is,  in  lawful  possession  of 
said  premises,  by  virtue  of  a  deed  executed 
by  Jane  Harrison  to  this  defendant,  for  val- 
uable consideration,  whereby  said  Jane  Har- 
rison conveyed  to  her  In  fee  simple  the  whole 
of  the  land  described  In  the  complaint,"— and 
she  therefore  demands  Judgm«it  that  the 
complaint  be  dismissed.  The  answer  of  S. 
T.  McCravy  Is  likewise  set  out  In  the  "case," 
in  which,  admitting  certain  allegations  in  the 
complaint,  and  denying  others  (what  such  al- 
legations were  we  have  no  means  of  ascer- 
taining), he  answers  further,  setting  up  title 
In  himself,  as  trustee  under  a  deed  from  Jane 
Harrison,  a  copy  of  which  is  appended  to  his 
answer  as  a  part  thereof.  Further  answering, 
he  says  that  the  claim  of  title  set  up  by  the 
defendant  Ellzene  Harrison  Is  based  solely  on 
a  pretended  deed,  which  he  avers  Is,  and  al- 
ways has  been,  absolutely  null  and  void,  be- 
cause made  long  after  the  deed-  under  which 
be  claims  title  to  the  land  in  question,  and, 
further,  because,  when  executed,  said  Jane 
Harrison  was  not  competent  to  make  a  deed. 
Wherefore  be  demands  judgment,  among  oth- 
er things,  that  the  title  to  said  land  may  be 
adjudged  to  be  In  him,  and  not  In  the  said 
Ellzene  Harrison. 

A  copy  of  this  answer  was  served  on  tht; 
defendant  Ellzene  Harrison  on  the  27tb  of 
July.  1896,  and  was  returned  the  same  day, 
but  for  what  reason  does  not  appear.  The 
case  was  placed  on  calendar  2  for  trial,  and 
on  the  7th  of  August,  1896,  his  honw.  Judge 
WItherspoon,  passed  Oie  following  order:  "It 
appearing  to  the  court  that  the  defendant 
Ellzene  Harrison  has  set  up  by  her  answer  a 
claim  to  the  land  involved  In  this  suit,  and  it 
being  proper  that  such  issue  shall  be  refer- 
red to  a  Jury  for  trial.  It  Is  ordered  that  this 
cause  be  docketed  on  calendar  1  for  trtal  at 
the  next  term  of  court,  for  the  purpose  of 
trying  the  Issue  raised  by  the  said  defendant 
Let  the  cause  remain  as  now  docketed  on 
calendar  2  for  the  trial  of  any  other  Issues 
that  may  properly  be  triable  by  the  court** 
The  cause  came  on  for  trial  at  November 
term,  1807,  before  his  honor.  Judge  Aldrlch, 
and  a  Jury.  The  counsel  for  defendant  Ell- 
zene Harrison  raised  the  point  "that,  tmder 
the  order  of  Judge  WItherspoon,  the  only  is- 
sue to  be  submitted  to  the  Jury  was  the  Is- 
sue of  title  between  plaintiffs  and  Ellzene 
Harrison,  raised  her  answer.  The  point 
was  overruled,  ftnd  the  Issue  of  title  between 
the  defendants  E3izene  Harrison  and  S.  T. 
McCravy  was  also  submitted  to  the  Jury." 
The  deed  nnder  whldi  the  defendant  Ellzene 
Harrison  claims  title  to  the  premises  la 
question  was  Introduced  In  evidence.  It  bears 
date  on  the  19th  of  November,  ISM,  and  Is 
iu  the  usual  form  of  a  conveyance  In  fee 
simple,  with  covenants  of  warranty.  It  does 
not  appear  to  have  been  either  probated  Of 
recorded.  Hie  deed  undw  which  the  defend- 
ant S.  T.  McCravy.  as  trustee,  claims  title  te 
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the  premlMt  was  likewise  Introdnced  In  evi- 
dence.  It  bears  date  tbe  4th  of  Septemt>», 

1883,  and  was  probated  on  tbe  12tta  of  Jann- 
arr,  1881,  and  it  was  admitted  by  connsel  at 
the  bearing  tbat  It  was  recorded  on  that 
day.  Whether  any  other  evidence  was  in- 
trodnced, and,  if  80,  what  It  was,  does  not 
appear  In  the  "case";  but  at  the  hearing  In 
this  court  counsel  agreed  In  writing  that  tbe 
"case"  should  be  amended  by  Inserting  there- 
in the  following:  "It  was  admitted  that  the 
above  deed  was  recorded  on  January  12, 

1884,  that  tbe  95  mentioned  In  the  deed  was 
not  paid,  tbat  S.  T.  McCravy  was  tbe  son  of 
the  nephew  of  Jane  Harrison,  and  that  Jane 
Harrison  continued  to  live  on  the  land,  after 
the  deed  to  him  was  executed,  till  her  death." 
Inasmuch  as  this  appeal  turns  largely  upon 
the  proper  construction  of  the  deed  from 
Jane  Harrison  to  S.  T.  McCravy,  as  trustee, 
above  referred  to,  the  reporter  will  Incorpo- 
rate In  his  report  of  this  case  a  copy  of  tbat 
deed. 

The  circuit  judge,  In  bis  charge,  constraed 
the  paper  purporting  to  be  a  deed  from  Jane 
Harrison  to  8.  T.  McCravy,  as  trustee,  to  be 
good  as  a  deed,  and  should  not  be  construed 
as  a  covenant  to  stand  seised  to  uses,  and 
therefore  the  jury  were  Instructed  that  if  they 
found  that  such  paper  was  duly  executed, 
and  tbat  there  was  no  other  valid  objection  to 
it,— such  as  duress,  for  example.— It  conveyed 
tbe  title  out  of  Jane  Harrison,  and  Into  8.  T. 
McCravy,  as  trustee,  the  moment  It  was  exe- 
cuted, and  as  no  title,  under  this  view,  would 
be  in  Jane  Harrison  at  the  time  she  under- 
took to  convey  tbe  land  to  the  defendant 
Ellzene  Harrison,  by  her  deed  bearing  date 
the  19th  of  November,  1894,  no  title  could 
pass  to  said  defendant  by  such  deed.  The 
jury  having  found  by  their  verdict  tbat  the 
title  to  the  land  was  In  8.  T.  McCravy,  as 
trustee,  and  Judgment  having  been  entered  ac- 
cordingly, the  defendant  Ellzene  Harrison 
appeals  upon  the  following  grounds:  "Be- 
cause his  honor  erred  In  submitting  to  the 
jury  tbe  issue  of  title  raised  by  the  defendant 
S.  T.  McCravy  against  the  defendant  Ell- 
zene Harrison  by  his  answer,  under  the  or- 
der of  Judge  WItherBpoon  authorizing  only 
the  submission  of  the  Issue  raised  against  the 
plaintiffs*  claim  of  title  by  tbe  defendant 
Ellzene  Harrison,  thereby  exceeding  the 
terms  of  the  order;  and  in  not  holding  that  it 
was  a  deed  to  land  to  commence  in  future, 
and  hence  was  Invalid."  Counsel  for  defend- 
ant 8.  T.  McCravy  gave  notice  that.  If  this 
court  should  find  Itself  unable  to  agree  with 
the  circuit  judge  In  the  construction  which 
be  placed  upon  the  deed  from  Jane  Harrison 
to  S.  T.  McCravy,  as  trustee,  this  court 
wonid  be  asked  to  hold  that  said  deed  was 
good  as  a  covenant  to  stand  seised  to  uses, 
and  aa  such  vested  the  title  In  the  defendant 
S.  T.  McCravy,  and,  If  so,  then  the  verdict 
of  the  jury  must  necessarily  have  been  the 
same  aa  it  was,  and  the  Judgment  entered 
ttiereon  must  stand. 


Appellant's  ^ceptlon  raises  two  distinct 
and  different  questions,  the  flrst  being  wheth- 
er It  was  error  on  the  part  of  Judge  Aldrich 
to  refuse  to  confine  the  iasne  of  title  sobmlt- 
ted  to  the  Jury  to  tbe  inquiry  whether  tbe 
appellant  had  title  as  against  tbe  tfaintigs, 
and  not  whether  the  appellant  had  title  as 
against  tbe  defendant  McCravy.  We  do  not 
think  there  was  any  error  on  tbe  part  of  the 
circuit  judge  In  this  respect.  Tbe  cases  of 
Reams  v.  Spann,  28  8.  C.  580.  6  8.  Ei.  325. 
Oarrigau  v.  Evans,  81  8.  O.  282,  e  S.  E.  852, 
and  CapeU  v.  Moses,  36  8.  C.  S59, 16  8.  E.  711. 
settle  the  rule  upon  this  subject- tbat  in  a 
case  of  this  kind  tbe  question  of  title  must 
be  submitted  to  the  jury  "upon  the  issues 
made  by  tbe  pleadings,"  and  there  is  no  ne- 
cessity for,  nor  propriety  in,  the  trial  Judge 
framing  issues  for  the  Jury.  It  wlU  be  suffi- 
cient to  quote  from  the  last  of  the  above- 
mentioned  cases,  where  Mr.  Justice  Pope,  aft- 
er having  declared  that  there  should  be  no 
framing  of  Issues  in  such  a  case,  quotes,  with 
approval  and  with  emphasis,  tbe  following 
language,  used  by  the  iate  Mr.  Justice  Mc- 
Oowan  In  Reams  v.  Spann,  supra,  which  bad 
been  i^viously  approved  in  Carrlgan  v.  Bv- 
ans,  supra:  **In  the  trial  of  the  legal  Issue, 
the  action  being  for  the  recovery  of  specific 
real  [M-operty,  the  question  of  title  abould 
have  been  submitted  to  a  Jury  upon  the  Issues 
made  by  tbe  pleadings."  Now,  in  this  case, 
the  pleadings  unquestionably  raised  several 
Issues  of  title,  and  all  of  these  Issues  must 
necessarily  have  t>een  submitted  to  the  Jury 
t>efore  the  court  on  Its  equity  side,  could  pro- 
ceed to  determine  the  matter  of  partition.  So 
that  even  if  Judge  WItherspoon  had  Intend- 
ed by  his  order  to  limit  the  Issue  to  be  submit- 
ted to  the  jury  to  whether  the  appellant  had 
title  as  against  the  plaintiffs,— though  It  la  not 
so  clear,  from  his  language,  that  be  did  so  In- 
tend,—he  had  no  power  so  to  limit  the  issue 
to  be  tried  by  the  Jury.  Here  was  a  tract  of 
land  which.  It  was  conceded,  formerly  belong- 
ed to  Jane  Harrison,  of  which  plaintiffs,  as 
her  heirs  at  law,  were  seeking  partition;  but 
as  there  were  two  persons— the  appellant  and 
S.  T.  McCravy— each  setting  np  an  ind^md- 
ent  claim  to  the  land,  It  was  absolutely  nec- 
essary that  before  any  effective  partition 
could  be  made,  these  dalms  should  be  deter- 
mined, and  for  this  purpose  they  were  both 
made  parties  defendant.  When,  therefore,  tbe; 
each  answered,  setting  up  an  independent  le- 
gal title  to  tbe  premises  sought  to  be  parti- 
tioned, they  each  had  a  right  to  have  the 
question  as  to  their  title  submitted  to  tbe 
jury.  Besides,  even  If  McCravy  had  not  been 
made  a  party  to  this  actl(m,  we  see  no  reason 
why  the  plaintiffs  might  not  have  shown  that 
the  deed  under  which  the  appellant  claimed 
title  was  of  no  force  and  effect  because  her 
grantor  had  previously  devested  herself  of  ti- 
tle by  a  conveyance  to  McCravy,  or  any  third 
person,  and  thus  defeated  appellant's  claim 
of  title.  But  the  court  having  all  tbe  parties 
before  It,  could,  under  the  pleadings.  a^Jndl* 
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cate  the  claims  of  the  parties  In  one  action; 
and  tblB  Is  what  vas  done.  It  will  be  obserr- 
ed  that  there  Is  notblns  In  the  "case"  tend- 
ing to  show  that  any  question  was  raised  as 
to  who  sbonld  be  the  actor  In  the  Issues  sub- 
mitted to  the  jury.  It  cannot  be  contended 
that  appellant  was  surprised  by  the  claim  of 
title  set  up  by  McCravy  In  bis  answer;  for 
It  was  served  upon  her  more  than  12  months 
before  the  trial,  and  she  therefore  had  the 
opportunity  of  knowing,  and  doubtless  did 
know,  what  was  In  it  even  though  she  re> 
turned  It  on  the  same  day  It  was  received  (for 
what  reason  Is  not  stated).  Indeed,  there  Is 
noting  whateT^  In  the  "case"  whldi  CTcn 
tends  to  show  that  appellant  suff^ed  any 
prejudice  by  the  course  pursued  at  tbe  trial. 
She  offered  her  deed  in  evidence,  upon  which, 
BO  far  as  aj^pears,  she  alone  relied  to  establish 
her  claim  of  title.  The  deed  to  McCravy  was 
likewise  offered  In  evidence  without  objec- 
tloQ,  and  the  real  ccmtroversy  In  the  court  be- 
low was  as  to  the  proper  construction  and  ef- 
fect of  that  pai)er;  and  upon  that  questl(Hi, 
as  the  circuit  judge,  in  hfs  charge  to  the  jury, 
says,  counsel  for  appellant  "made  a  very  able 
argom^it,  one  that  Indicates  beyond  all  argu- 
ment [question?]  that  he  has  studied  bis  case 
very  carefully,"— showing  that  counsel  for  ap- 
pellant was  fnily  prepared  to  meet  the  real 
question  In  the  case.  If  there  wore  any  objec- 
tions to  the  title  set  up  by  McCrav?,  other 
than  that  the  paper  rdled  upon  by  McCravy 
was  Invalid,  both  as  a  deed  and  as  a  covenant 
to  stand  seised  to  uses,  they  were  not  raised 
in  the  court  below,  as  they  might  have  been, 
and  we  cannot  now  Indulge  in  any  specula- 
tion as  to  any  other  possible  objections.  We 
do  not  see,  tiierefore,  how  it  Is  possible,  in 
any  view  of  the  case,  to  sustain  Uie  position 
contended  for  by  appellant 

Tbe  next  question  raised  by  appellant's  ex- 
ception is  whether  the  circuit  judge  erred  In 
holding  the  paper  offered  by  McCrary  to  be 
good  as  a  deed.  That  depends  ufwn  the  re- 
sult of  the  Inquiry  whether  the  terms  used  in 
the  paper  show  that  tbe  Intention  was  that 
tbe  title  should  pass  to  tbe  grantee  from  tbe 
grantor  Unmedlately  upon  the  execution  of 
tbe  paper,  or  whether  It  should  pass  only  at 
the  death  of  the  grantor;  she  reserving  to 
lierself  a  life  estate.  An  examination  of  the 
terms  of  the  paper  In  question  will  show  that 
the  Intention  was  that  tbe  title  should  pass 
Immediately,  and  there  Is  nothing  in  tbe  pa- 
per which,  either  expressly  or  by  implication, 
indicates  an  Intention  to  reserve  a  life  estate 
in  the  grantor.  The  language  used  In  the 
paper,  at  least  down  to  that  portion  of  It  In 
which  the  tmsts  are  declared,  is  just  such  as 
Is  ordinarily  tised  to  convey  a  title  In  prsesen- 
tl,  and  the  only  allusion  to  the  death  of  the 
grantor  is  that  found  In  tbe  folIowlDg  sen- 
tence: "In  trust  nevertheless,  and  it  Is  the 
true  Intent  and  meaning  of  these  presents, 
that  tbe  said  S.  T.  McCravy  shall  hold  tbe 
saM  premises,  for  the  term  of  twenty  years 
from  and  after  the  date  of  my  death,  for  tbe 


sole  use  and  behoof  of  my  said  children,  or 
those  at  them  who  may  be  aUre  at  that  time, 
or  their  children,  per  stirpes."  Then  follows 
the  provision  that  the  trustee  ahall  rent  out 
the  premises,  odlect  tbe  rarts,  and  divide  the 
net  proceeds  amimg  t&e  grantor's  lineal  de- 
scendants; and  then  follows  the  provision 
that  at  the  expiration  of  20  years  from  tbe 
death  of  tbe  grantor,  tbe  tmstee  la  empower^ 
ed  to  sell  tbe  premises,  and  divide  tbe  pro- 
ceeds of  ancb  sale  among  grantor's  lineal  de- 
scendants per  stirpes.  Then  CMnea  tbe  ha- 
bendum clause,  in  these  words;  "To  have 
and  to  hold,  all  and  ataignlar,  tbe  said  i»«n- 
Ises  before  mentioned*  unto  tbe  said  S.  T. 
McOravy,  as  trustee  as  aforesaid."  It  seems 
to  us  that  the  words  aUudlng  to  the  death  of 
the  grantor  were  Inserted,  not  for  the  pnipoee 
of  fixing  the  period  at  which  the  tiUe  was  to 
pass,  but  for  tbe  purpose  of  Indlcatbig  tbe 
period  at  which  the  power  of  sale  conferred 
upon  the  trustee  might  be  exerctaed.  The 
language  of  the  paper  whi(!h  we  are  now  con- 
strulng  differs  materially  from  that  used  In 
tbe  paper  construed  to  be  a  covenant  to  stand 
seised  to  uses  In  the  case  of  Watson  v.  Wat- 
son, 2i  S.  C.  228,  which  Is  relied  upon  by  ap- 
pelant; for  In  the  Watson  deed  the  lanpiage 
was,  "Have  granted,  bargained,  and  at  my 
death  by  these  presents  do  grant,  bargain, 
and  release."  (Italics  ours.)  So,  also,  in 
ChanceUor  v.  Windham,  1  Rich.  law,  161, 
the  language  of  the  paper  was:  "At  my 
death  to  have  and  to  hold."  And  in  Einsler 
V.  Clark.  Id.  170,  the  language  indicating  an 
Intention  that  the  title  was  not  to  pass  until 
the  death  of  the  grantor  was  much  stronger. 
In  Dlnkins  v.  Samuel.  10  Rich.  Law,  G&,  there 
was  an  express  reservation  of  a  life  estate. 
So  that  none  of  these  cases  are  In  conflict 
with  tbe  construction  placed  upon  the  deed 
from  Jane  Harrison  to  S.  T.  McCravy,  by  the 
circuit  judge.  In  the  case  of  Cribb  v.  Rogers, 
12  S.  C.  564,  Dempaey  CrIbb,  by  his  deed, 
conveyed  to  Margaret  Lewis  a  certain  tract 
of  land  in  the  following  words:  "I.  Dempsey 
Crlbb,  •  •  •  for  and  in  consideration  of 
the  love,  good  will,  and  natural  affection 
which  I  have  and  bear  to  Margaret  Lewis, 
have  given,  granted,  and  conveyed,  and  by 
these  presents  do  give,  grant  release,  convey, 
and  deliver,  to  the  said  Margaret  Lewis,  a 
certain  tract,  piece,  or  parcel  of  land,  contain- 
ing 467  acres,  more  or  less,  reserving  for  my- 
self tbe  use  of  said  lands  during  my  natural 
life  only,"— followed  by  a  description  of  the 
lands.  Tbe  question  was  as  to  the  effect  of 
the  words,  "reserving  for  myxit  the  use  of 
said  lands  during  my  natural  life  only," 
which,  it  was  contended,  bad  the  effect  of 
postponing  the  vesting  of  the  title  until  the 
death  of  tbe  grantor,  and  thus  rendered  the 
deed  void  as  an  attempt  to  convey  an  estate 
of  freehold  in  futuro.  But  tbe  court  saying 
that  the  usufi-uct  might  be  separated  from 
the  fee,  held  that  the  title  to  the  fee  passed 
In  prKScntl,  burdened  with  a  use  In  favor  of 
the  gi'autor  for  his  Ufe.  See,  also,  Jenkins  y. 
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7^1ni,  1  Ifm,  CiHUt  48.  Inaamndi  u  t&e 
grantor  In  ttie  case  before  as  made  no  pco- 
TUdon  In  the  deed  as  to  the  use  of  the  land, 
or  the  rents  and  proflts  tboreoC,  dnrbig  tiee 
life,  it  might  be  implied  that  bar  Intention 
was  to  reserve  for  herself  the  nsnfmct  during 
her  life;  and,  if  so,  then,  under  the  cases  just 
dted,  that  would  not  validate  the  deed  as  an 
attempt  to  convey  a  freehold  to  ccnnmemie  In 
fnturo.  But,  be  tlut  as  It  may,  we  see  noth- 
ing In  the  paper  which  mrrants  the  condu- 
slon  that  the  title  did  not  pass  In  prsesentl, 
and  hence  we  do  not  think  there  was  any  er- 
ror In  the  oonstructfam  ad<>pted  by  the  drcult 
Judge. 

Under  Oils  view,  It  Is  unnecessary  to  con- 
sider the  addldonal  ground  upon  whidi  re* 
spon^nts  ask  this  court  to  affirm  the  judg* 
ment  below,  evoi  U  we  were  at  llhoty  to  do 
so  In  a  case  where  the  appeal  is  from  a  Judg- 
ment entered  upon  the  verdict  of  the  Jury, 
based  upon  alleged  error  of  law  In  the  charge 
of  the  drcult  Judge;  but  as  to  this  we  are 
not  to  be  understood  as  ezinresslng  any  <q^ln- 
lon.  It  is  tbe  Judgment  ot  this  court  that  the 
Judgment  of  the  drcult  court  be  affirmed. 


HIOHTOWER  T.  BAMBBRO  GOUNTT. 
^preme  Oonrt  of  Sooth  Oarolina.  Mardi  28, 
1808.) 

OoDimxs— DmsiONs— SHBBim  and  Comstablbs 
—  CoKPSNSATiOH— Fan— HnAiOB. 
Act  Feb.  26,  18»7  (22  St.  at  Large,  p. 
680),  establishing  Bamberg  county  from  terri- 
tory  formerly  Included  In  Barnwell  county,  pro- 
vlcled  for  the  election  and  appoiotinent  of  nec- 
essary officers  and  tlie  administration  of  jnstice 
therrin;  and  Act  March  2,  1897  (22  St.  at 
Large,  p.  474),  declared  ttiat  maKistrates  and 
constables  of  Bamberg  county  should  receive 
annual  salaries,  payable  quarterly,  "in  lieu  of 
all  coats  and  fees  in  criminal  casea."  BM, 
that  a  constable  of  such  coontr  was  not  enti- 
tled to  mileage  fees  for  couTeytug  prisoners 
from  a  masiBtrate's  court  to  the  county  jail, 
nnder  Act  1^  (20  St.  at  Large,  p.  462),  giving 
constables  of  Barnwell  county,  in  addition,  to 
salaries,  mileage  for  anch  service. 

Appeal  from  common  pleas  circuit  court  of 
Bamberg  county;  O.  W.  Buchanan,  Judge. 

Action  by  R.  L.  Higfatower  against  Bam- 
berg county.  From  a  Judgment  of  a  magis- 
trate in  favor  of  plaintiff,  which  was  reversed 
on  luveal  to  the  drcult  ooort,  ptalntUf  ap- 
peals. Affirmed. 

HUey  &  WliUami^  for  appelant  John  R. 
Bellinger,  for  respondent 

McXVEI^,  0.  J.  The  plaintiff  brought  this 
action  before  a  magistrate  of  Bamberg  coun- 
ty to  recover  the  sum  of  V7.3S,  alleged  to 
be  doe  him  aa  constable  by  said  comity  for 
fees  due  as  mileage  for  conveying  prisoners 
from  the  magistrate's  court  at  Denmark  to 
the  county  Jail  at  Bamberg.  The  magistrate 
having  rendered  Judgment  In  favor  of  the 
plaintiff,  the  defendant  county  appealed  to 
the  drcult  court  for  the  county  of  Bamberg; 


where  the  appeal  was  heard  by  his  honor. 

Judge  Buchanan,  who  rendered  Judgment  sos- 
talnlng  the  appeal  and  dismisstng  platnttfTs 
case,  with  OMts.  From  this  Judgmrat  srialn- 
tiff  appeals  to  this  court  upon  the  several 
grounds  set  out  in  the  record,  which  need  not 
be  specifically  stated  hen,  aa  they  raise  Bnl>- 
stantlaOy  but  two  questions:  (1)  Whether 
the  drcult  Judge  erred  In  holding  that  the 
county  of  Bamberg  is  not  llaUe  to  oonstnUea 
for  mileage  fees;  &i  whethw  there  was  aeror 
in  holding  that  the  matter  was  nu  Jodlcata 
by  the  Judgment  of  the  county  board  of  com- 
misslonos,  to  whom  the  claim  was  first  sab- 
mitted  by  the  pialotiff,  disallowtng  said  claim. 

It  Is  weU  settled  that  dalma  tor  fees  or 
costs  are-  based  entirely  upon  statutory  pro- 
visions, and  tbo^ore,  unless  some  statute 
can  be  found  authorising  such  a  diarse 
against  the  county  of  Bamberg,  the  claim 
cannot  be  allowed.  No  such  statute  has  bem 
brought  to  our  attention  by  counsd,  nor  bave 
we  been  able  to  find  any  statute  authorixins 
a  constable  to  dalm  from  the  county  of  Bam- 
berg mileage  fees  for  transporting  prisonera 
from  one  point  to  another  In  said  county. 
Counsel  for  appellant  dtes  and  rdles  npon 
Act  1889  (20  St  at  lArge,  p.  482),  entitled 
"An  act  to  provide  for  payment  ot  sslarlen^ 
In  lieu  of  costs  and  fees  In  crlnrinal  cases,  to 
the  trial  Justices  and  constaUea  <a  Bunwell 
county,"  in  the  sectmd  section  of  whkh,  afto- 
fixing  the  amounts  of  the  salaries  of  the  sev- 
eral constables  for  that  county,  there  is  the 
following  proviso:  "That  said  constables 
shall  be  entitled.  In  addltkm  to  their  aalsriea, 
to  the  mileage  which  is  now,  or  hoeafter 
may  be,  allowed  for  conveying  prisoners  to 
Jail  under  commitment;**  and  the  argument 
is  that.  Inasmuch  as  the  territwy  now  em- 
braced within  tbe  lines  of  the  new  conn^  of 
Bamberg  was  all  takm  from  the  territory 
formerly  embraced  within  the  lines  of  the 
county  of  Barnwell,  the  proviso  still  a^ilies 
to  constables  anwlnted  for  Bambog  county. 
This  would  be  a  somewhat  strained  oonstme- 
tion,  even  If  there  were  no  other  legislation 
upon  the  subject  But  there  b  other  leglsla- 
aoa  which,  In  our  Judgment,  puts  this  matter 
beyond  all  dispute.  By  Act  Feb.  26, 1897  (22 
St  at  Large,  p.  680)  establishing  Bamberg 
county,  full  and  ami^  provision  was  made  for 
tbe  election  and  lyipdntment  of  all  the  neces- 
sary officem  of  such  new  county  and  for  the 
administration  of  jtistice  theroln;  and  when 
that  act  went  Into  effect  to  wit  Slat  De- 
cember, 1807,  the  county  of  Bamberg  became 
a  separate  sJid  distinct  comity,  Just  aa  dis- 
tinct from  the  old  county  of  Bamwdl  aa  the 
county  of  Aiken  or  any  other  comity.  Hence 
from  that  time  forward  aB  legation  qpedal- 
ly  applicable  to  the  county  of  Barnwell  Ipso 
facto  ceased,  and  was  no  longer  ^ifdlcable. 
within  tbe  territory  embraced  wltiiln  tbe 
lines  of  tbe  county  of  Bamberg. 

But  what  IB  still  more  condudve  Is  that  by 
Act  March  2,  1887  (22  St  at  targe,  p.  474). 
Bpedal  provision  waa  made  for  tbe  compec- 
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aation  ftf  maglstratu  and  constables  ol  Bam- 
berg coonty  In  these  words:  "Said  masls- 
trates  and  their  constaUes  Sball  reoelve  an- 
nual salaries  from  the  ooimty,  payable  qnsi^ 
terly  upon  the  orders  of  the  county  board  of 
commlBsloners,  as  compensation  for  their  serr- 
ioea  in  lieu,  of  all  eoste  and  fees  in  eriminal 
eases.*'  (Italics  oars.)  The  language  which 
we  have  Italicized  necessarily  exdndes  the  Idea 
tbat  a  coiistat)le  of  Bamberg  county  can  make 
any  claim  against  said  county  for  mileage  fees 
or  any  other  coafft  or  fees  In  addltloh  to  his 
nlarr-  Under  this  view,  it  becomes  unnec- 
essary to  consider  the  second  question,  based 
upon  the  conceded  fact  that  the  appellant 
first  submitted  his  claim  to  the  coun^  board 
of  commissioners,  by  whom  it  was  disallowed, 
and  no  appeal  was  taken.  The  lodgment  of 
this  court  is  tbat  the  judgment  of  the  drcnlt 
court  be  affirmed. 


MILLWOOD  T.  DEKALB  COUNTY. 
'Sapreme  Court  of  Georfna-   March  15|  1899.) 

COUKTIKS — LlABIUTT  TO  SciT. 
A  county  is  not  liable  to  suit'unlens  thcro  is 
ti  taw  which  ID  expreHS  terms  or  by  necessary  ini- 
l>lication  bo  declares;  and  this  ii  true  whether 
the  alleged  cause  of  action  arises  from  the  negli- 
irent  performance  of  duties  which  the  comity 
anthorities  are  compelled  to  perform,  or  a  ne^i- 
gent  discharge  of  duties  voluntarily  assumed  In 
the  exerdse  of  a  discretion  vested  In  them  br 
law. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Delcalb  county; 
3.  S.  Candler,  Judge. 

Action  by  M.  E.  MUIwood  agahist  Dekalb 
county.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

W.  W.  Braswell,  for  plaintiff  In  error. 
Candler  &  Thomson,  for  defendant  In  error. 

COBB,  X  Urs.  Millwood  sued  the  county 
of  D^alb  for  damages,  lUIeglng  that  the 
oonuty  authtwlties  bad  exercised  the  right 
they  had  under  the  law  to  work  the  convicts 
ill  a  county  chain  gang  upon  the  public 
roads  of  the  county;  tbat  a  named  road, 
which  crossed  a  private  way,  had  been  work- 
ed by  the  chain  gang  In  such  a  manner  aa 
that  persons  traveling  tlie  i^vate  way  were  li- 
able to  be  injured;  that  in  coming  along  such 
private  way  at  night,  liavlng  no  knowledge 
of  the  cfmdltion  ta  wliich  the  public  road  had 
been  left  at  the  point  where  tta  private  way 
intersected  it,  she  fell,  and  was  hijund. 
There  were  allegations  that  tlie  county  au- 
thorities had  failed  to  provide  railings  or 
other  safeguards  to  protect  persons  who  were 
traveling  along  tlie  private  way.  Tlie  court, 
upon  orsi  motion,  at  the  trial  term  dismissed 
the  petition,  and  to  this  tlie  plaintiff  excepted. 

At  conunon  law,  counties  were  not  liable  In 
a  private  actimi  t<a  damages  sustataied  by 
aiqr  one  in  conseQuence  of  a  teilnre  to  ke^  in 
repair  the  Ughways  and  bridges  within  the 
county.  Bnssell  v.  Uen  of  Devoid  S  Turn 
S2&B.-87 


R.  687.  The  Code  of  this  stste  which  went 
Into  effect  on  tlie  1st  day  of  January,  1863. 
contained  a  provision  wlileh  declared  tbat 
"every  county  wbich  has  been,  or  may  be, 
established.  Is  a  body  corp(Hrate,  with  power 
to  sue  or  be  sued  In  any  court."  Code  1863. 
f  463.  This  provision  was  carried  Into  the 
Code  of  1S6S,  and  the  fidlowing  clause,  which 
appears  to  have  been  taken  from  an  act 
passed  in  1SG3,  was  added  to  the  section: 
"And  all  inhabitants  of  counties  lu  this  state, 
who  are  competent  Jurors  in  other  cases,  are 
declared  and  shall  be  holden  to  be  competent 
Jurors  In  any  cue^  in  any  court,  where  such 
counties  are  i»rtles  to  tlie  suit  or  Interested 
therein  in  thehr  capacity  as  c(»poraflons  or 
quasi  corporations."  Code  1868,  |  825.  The 
Code  of  1873,  as  well  as  the  Code  of  18S2, 
contained  this  law  In  exactly  the  same  lan- 
guage as  is  found  in  the  Code  of  1868.  Code 
1873, 1  491;  Code  1882,  {  491.  Does  this  sec- 
tion Impose  a  liability  upon  a  county  to  be 
sued  In  all  cases  where  ordinary  corporations 
are  so  liable  under  the  law?  Or  is  It  simply 
a  declaration  that  a  county  may  be  sued,  but 
the  right  to  sue  is  limited  to  those  cases  only 
where  the  general  assembly  has  glv«i  the 
permission?  This  question  was  pres«ited  to 
this  court  In  the  case  of  Scales  v.  Chatta- 
hoochee Co.  Ordinary,  41  Ga.  326.  Judge  Mc- 
Cay,  sneaking  for  falmaelf  and  Chief  Justice 
Brown,  there  said:  "Coiuities,  aa  corporatltms, 
stand  upon  an  entirely  different  footing.  They 
are,  as  we  have  said,  mere  snbdlvislons  of  the 
state.  Tlie  people  hare  no  privU^s  or  im- 
munities not  granted  to  all  cltlaens.  They 
are,  In  fact,  merely  convenient  modes  by 
which  the  state  governs  the  people.  The  cor^ 
porate  existence  cast  by  law  on  counties  Is 
not  asked  for,  and  cannot  be  set  aside,  but  Is 
the  law  of  the  state;  and  it  canuot  be  Infer- 
red tliat,  in  consld«atlon  of  the  grant  snd  of 
the  privileges  conferred  In  the  (diarter,  the 
people  of  the  county  have  mid»taken  the 
public  duties  cast  upon  them."  Again,  on 
page  228.  he  says:  "That  the  state  is  never 
suable  except  by  express  enactment,  and  this 
Is  also  true  of  subdlvlsioDs  of  the  state.  They 
are  parts  of  the  sovereign  power,  clothed 
with  puUic  duties  whlcb  bdlong  to  the  state, 
snd  for  canrenlence  divided  among  local  or- 
gsnlzations.  We  are  the  more  clear  in  tliis 
view  of  the  law  from  the  fact  that  the  Code 
provides  .two  cases  In  which  counties  may 
be  sued  for  damages  caused  by  neglect  to 
keep  bridges  in  repair.  *  *  *  It  seems 
to  us  that  the  dedaratlon  of  the  Code  that 
the  county  shall  t>e  liable  In  these  two  cases 
is  a  strong  legislative  Intimation  tliat  It  was 
not  liable  In  other  cases."  Judge  Warner  dis- 
sented, and  in  his  opinion  he  contends  tliat 
the  section  of  the  Code  above  referred  to, 
construed  In  connection  with  section  (KS6  of 
fbe  Code  of  1868,  which  dedares  that  "suits 
against  a  connty  must  be  against  the  In- 
ferior court,"  etc.,  makes  the  connty  subject 
to  suit,  it  being  apparait  to  him  that  "It 
was  the  clear  and  nuuilfe&t  intention  of  tlie 
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legislature  In  making  the  sereral  counties  In 
this  state  bodies  corporate,  with  power  to 
sue  and  liable  to  be  sued,  to  alter  and  change 
the  common-law  rule,  as  held  by  the  court 
In  Russell  t.  Men  of  Devon."  !□  Dent  t. 
Ckiok,  45  Ga.  323.  Judge  McCay  uses  this 
language:  "The  county,  It  Is  true,  Is  a  cor- 
poration. Code,  9  526.  But  this  Is  only  for 
certain  specific  purposes.  This  section  of  the 
Code  Is  not  even  to  be  understood  as  putting 
counties  on  a  footing  of  ordinary  municipal 
corporations,  such  as  cities  and  towns.  They 
are  credited,  and  have  special  duties  and  spe- 
cial prfvlleges,  regulated  by  the  charter  of 
each,  are  sought  for,  and  their  charters  may 
be  forfeited  or  lost  by  nonuser  and  the  Judg- 
ments of  courts.  But  the  counties  are  Bub- 
dlvlslons  of  the  state,  Imposed  upon  the  peo- 
ple for  state  purposes.  They  are,  In  fact,  but 
quasi  corporations,  and  this  section  of  the 
Code  Is  not  to  be  understood  as  conferring 
any  powers  except  the  right  to  sue  and  be 
sued,  since  the  other  powers  are  all  conferred 
and  regulated  by  other  statutes  and  provi- 
sions of  the  Code.  Indeed,  the  act  of  18fl3~«4 
calls  them  corporations  or  quasi  corpora- 
tions." Id  the  case  of  Hammond  r.  Rich- 
mond Co.,  72  (3a.  168,  It  was  held  tbat,  "In 
cases  where  the  statute  provides  for  the  lia- 
bilities of  counties,  a  recovery  may  be  had 
against  them,— as  when  no  sufficient  bond  Is 
given  to  keep  bridges  In  repair."  In  the  case 
of  Smith  V.  Wllhes  and  McDuffle  Counties, 
TO  Ga.  126,  4  S.  E.  20,  an  action  was  brought 
against  two  counties,  alleging  that  they  had 
constructed  a  bridge  across  a  river  which  was 
the  county  line;  that  plaintiff  bad  a  mill  up- 
on the  stream;  and  that  the  mill  was  dam- 
aged by  obstructing  the  river,  the  damage  re- 
BultlDg  ftvm  placing  In  the  river  certain  piers 
for  the  bridge,  and  from  throwing  In  a  great 
quantity  of  stones,  thereby  causing  a  raft  to 
form,  etc.  Chief  Justice  Bleckley,  in  the 
opinion,  says:  'Asides,  there  Is  no  statu- 
tory provision  for  any  such  action  as  this. 
The  counties,  to  be  liable  in  an  action  at  law 
for  damage  done  by  those  who  construct  or 
repair  the  public  roads  or  bridges,  would  have 
to  be  subjected  to  such  action  by  statute.  It 
is  very  improbable  that  a  county  can  be  sued 
in  the  saperior  court  for  the  acts  (tf  the  road 
workers  and  overseers  of  roads  If  they  turn 
water  on  adjacent  land  by  dl^ng  ditches  or 
placing  obstructions  where  tbey  ought  not 
"We  cannot  suppose  that  there  was  any  inten- 
tion on  the  part  of  the  framers  of  the  con- 
stitution to  turn  the  citizens  loose  against 
the  counties  without  any  statutory  regula- 
tion, for  all  such  causes  of  action  as  would  be 
recognized  by  holding  that  anybody  who,  In 
behalf  of  the  public,  damages  another's  prop- 
erty, thereby  subjects  the  county  to  answer 
for  It"  In  the  case  of  Monroe  Co.  v.  Flynt 
80  Ga.  489,  6  S.  B.  173,  Justice  Blandford 
uses  this  language:  "The  liability  of  the 
county  to  be  sned  for  damages  is  a  statutory 
liability.  There  Is  no  liability  on  the  county 
tor  any  oraw  whatever,  except  sneh  ss 


created  by  statute.  Oonntlei  are  not  liable 
at  common  law,  and  It  is  for  the  reason  that 
the  several  counties  of  the  state  are  potltlcal 
divisions,  exM-ctsing  a  part  of  the  sovereign 
power  of  the  state;  and  tbey  cannot  be  sued 
except  where  it  Is  so  provided  by  statnte." 
See,  also,  White  Star  Line  Steamboat  Go.  v. 
Gordan  Co.,  81  Ga.  47,  7  8.  E.  231. 

What  Is  above  set*forth  shows  what  was  tbe 
law  of  this  state  In  reference  to  suits  against 
counties  when  the  Code  of  1895  was  adopted, 
lu  tbat  Code  there  is  a  section  which  declarei 
that  "a  connty  Is  not  liable  to  suit  for  an; 
cause  of  action  nxUess  made  so  by  statute." 
Pol.  Code,  S  341.  This  section  Is  codified,  ai 
is  shown  by  the  note  on  the  margin  of  tbe 
page  on  which  the  section  ap[>ears,  from  the 
decisions  of  this  court  in  72  and  79  Ga.,  cit- 
ed supra.  It  is  but  a  brief  and  concise  state- 
ment of  the  law  as  It  has  been  evolved  by  th? 
decisions  which  have  been  alluded  to.  It  Is 
contended,  however,  that  the  restriction  con- 
tained In  this  section  upon  the  right  to  em 
a  county  only  applies  In  cases  which  arise 
from  the  negligent  performance  of  a  work 
which  the  county  authorities  are  compelled 
by  law  to  do,  and  that,  where  the  county 
authorities  are  engaged  In  doing  an  act  about 
which  they  have  a  discretion  either  to  do  or 
not  to  do,  the  negligent  performance  of  snob 
work  will  render  the  county  liable  in  dam- 
ages to  the  party  aggrieved.  Thie  conten- 
tion cannot  be  sustained.  It  is  based  upcm  a 
fallacy  tbat  tbe  connty  is  liable  In  aD  cases 
unless  It  Is  declared  not  to  be  liable,  and 
that  the  Code  declares  it  not  to  be  liable  in 
cases  where  the  anthoritles  are  compiled  by 
law  to  do  the  work  which  was  the  cause  of 
the  damage.  The  correct  position  Is  this,  as 
fully  appears  from  the  decisions  above  cited: 
Tbe  county,  being  a  political  division  of  the 
state.  Is  not  liable  to  be  sued,  unless  special 
authority  can  be  shown;  and  it  is  Incumbent 
upon  tbe  person  filing  the  suit  to  bring  his 
case  within  the  legislative  authority  opon 
which  be  relies  to  bring  the  suit  The  case 
of  Hammond  v.  Richmond  Co.,  supra,  seana 
to  be  directly  In  point  on  this  contention,  and 
controlling  In  the  present  case.  Tbe  alleged 
cause  of  action  there  was  the  negligent  man- 
agement  of  the  connty  chain  gang,  which  re- 
sulted In  the  plaintiff's  injury.  It  seems  to  m 
tbat  the  language  of  tbe  Code  Is  entirely  free 
from  ambiguity,  and  that  the  case  is  abso- 
lutely controlled  by  it  and  we  were  Inclined  t 
dispose  of  the  case  by  a  brief  ruling  to  this 
effect.  The  earnestness  of  counsel  for  plain 
tiff  In  error  In  presenting  his  view  of  tbe 
case  has,  however,  impelled  us  to  a  close  in 
vestigatlon  of  the  authorities,  but  we  can 
find  nothing  which.  In  our  opinion,  author- 
izes the  bringing  of  such  an  action  as  tbat 
brought  In  tbe  present  case.  In  eveiy  case 
where  a  county  has  been  held  liable,  except 
the  case  of  Smith  v.  Floyd  Co..  85  Ga.  420. 11 
S.  E.  SSO,  it  has  been  by  virtue  of  an  act 
of  the  general  assembly  authorizing  tbe  salt 
for  the  cause  dt  action  alleged.  In  the  case 
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last  referred  to  It  waa  held  that:  "Constni- 
iDg  the  constitatlon  of  1877  and  the  Code  to- 
gether, a  right  of  action  exists  against  a  coun- 
ty for  damaging  private  property  for  pabUc 
uses  In  constructing  the  approachea  to  a 
county  bridge,  thereby  devating  the  roadway 
above  an  adjacent  lot,  so  as  to  binder  access 
to  the  lot  from  the  road."  Chief  Justice 
Bleckley,  In  the  opinion,  distinguishes  this 
case  from  the  cases  of  Smith  v.  Wilkes  Co. 
(Ga.)  4  8.  B.  90,  and  Monroe  Co.  v.  Flynt, 
supra,  saying  that  the  decisions  made  in 
those  cases  are  not  inconsistent  with  wfaat  Is 
then  decided,  "inasmuch  as  the  supposed 
causes  of  action  Involved  In  those  cases  wer» 
not  within  the  terms  of  the  constitution.  The 
violation  by  a  county  of  a  constitutional  right 
of  the  citizen  must,  by  necessary  implication, 
raise  a  cause  of  action  in  favor  of  the  citlzai 
against  the  comity,  unless  aome  means  of  re- 
dress other  than  suit  has  been  afforded  by  the 
legislature."  Judgment  ftfltoned.  All  the 
justice!  concurring. 


SOLOMON  et  al.  v.  OABBOIX. 
(Supreme  Gourt  of  Georgia.  Hardi  17.  18BA.) 
Aftsal — R«vi»w — Grant  or  Nww  Tbial. 
Tliis  bdng  the  first  grant  of  a  new  trial, 
and  an  ezamioatkui  <tf  the  recOTd  diaelosing 
iiothins  taking  the  same  ont  of  the  proriBions 
of  sectloo  S585  of  the  Civil  Code,  the  judgment 
below  is  affirmed. 
(Syllabiis  by  the  OourU 

Error  from  city  court  of  Savanoab;  T.  M. 
Norwood,  Judge. 

Action  by  Henry  Solomon  &  Son  agaliut 
Ann  darroU.  From  an  order  granting  a  new 
trial,  Solomon  &  Son  bring  error.  Affirmed. 

Wilson  &  Bogers  and  Denmark,  Adama  & 
Freeman,  for  plaintilb  In  error.    Twlggi  & 

Oliver,  for  defendant  in  error. 

PER  OUAIAM.  JndgmoU  affirmed 


GRAHAU  T.  NIAGARA  FIBID  I5S.  00. 
(Supreme  0>nrt  of  Georgia.  March  17,  1880.) 

TlTBTmAKCa— ACTIO!?  OS  POLICT— COSDITIONS  PRB- 
OSSBHT— WuVSa. 

1.  Stipulations  in  a  policy  of  Insurance  to  the 
effect  that  do  salt  or  action  for  the  recovery  of 
any  claim  by  virtue  of  the  policy  should  be  sus- 
tainable in  auy  court  of  law  or  equity  unless 
such  snlt  or  action  should  be  commenced  with- 
in 12  months  after  Joss  of  the  property  insaied, 
that  a  particular  statement  of  the  loss  should 
be  presented  to  the  company  by  the  Insured  at 
]ts  office  as  soon  thereafter  as  possible,  and  that 
payment  should  be  made  60  days  after  due  no- 
tice and  satisfactory  proofs  of  loss  had  been  re- 
ceived at  the  company's  ojBce,  are  conditiraiB 
precedent  to  a  recovery  on  such  policy, 

2.  After  there  bae  been  a  failure  by  the  inBn> 
ed  to  comply  with  such  conditions,  and  the  time 
Ixas  elapsed  within  which  the  insured  has  a 
right  of  action  against  the  company  uuder  the 
X)>roTlidons  in  the  policy,  a  local  agent  of  the 
company,  throngh  whom  application  was  made 
ausd  tha  fajsnniaiGe  obtained,  has  not  the  powir 


to  bind  the  conqjiaQy  by  any  waiver  of  any  of 
the  conditions  named  In  the  policy,  a  failure 
to  comply  with  which  by  the  issured  had  al- 
ready resulted  in  a  forfeltare  of  hla  right  (4  ae* 
tion. 

(Syllabus  by  the  ConrL) 

Error  from  dty  court  of  Savaonah;  T.  M. 
Norwood,  Judge. 

Action  by  C.  F.  Graham  against  the  Nl- 
agara  Fire  Inanrance  (Company.  Judgment 
for  defendant  Plaintiff  brings  error.  Af- 
firmed. 

W.  R.  Leaken,  J.  M.  Dreyer,  and  B.  S.  El- 
liott, tor  plaintiff  In  error.  Denmark,  Ad- 
ams &  Freeman,  for  defendant  In  error. 

LEWIS,  J.  Charles  F.  Graham  brought 
suit  against  the  Niagara  Fire  Insurance  Com- 
pany, a  ctvporation  under  the  laws  of  New 
York,  on  an  Insurance  poClcy  for  the  sum  of 
(1,500.  This  policy  was  Issued  on  the  24th 
of  June,  1882,  and  insured  the  plaintiff 
against  any  immediate  loss  or  damage  that 
might  occur  by  tornadoes,  cyclonea,  and 
wind  storms  to  certain  bouses  located  on 
T^bee  Island,  Chatham  county.  The  policy 
extended  for  a  period  of  five  years.  On  the 
trial  ot  the  case  it  appeared,  from  the  testi- 
mony introduced  In  b^lf  of  the  plaintiff, 
that  these  houses,  which  were  worth  an 
amount  largely  in  excess  of  the  sum  for 
which  they  were  insured,  were  totally  de- 
stroyed by  a  storm  which  occurred  August 
37,  1893.  Plaintiff  at  the  time  was  abroad, 
but  upon  reaching  home,  about  a  month  aft- 
erward*, thought  of  a  policy  he  bad  taken 
out  on  these  houses.  After  looking  for  the 
same,  and  being  unable  to  find  It,  he  coaclnd- 
ed  that  no  inch  policy  existed,  or  it  had  laps- 
ed. Some  4  or  5  days  before  the  expiration 
of  tbe  12  months  after  the  destruction  of 
the  bouses,  he  found  this  policy,  and  at  once 
applied  to  tbe  firm  of  Dearing  A  Hull,  who 
were  the  local  agents  of  the  company  at  the 
time  be  applied  for  and  obtained  the  Insur- 
ance, and  asked  if  the  policy  was  still  In 
force.  Upon  being  Informed  that  It  was,  be 
advised  with  one  of  the  members  of  this 
firm  as  to  what  he  should  do,  In  view  of  the 
fact  that  the  12  months  within  which  he  had 
to  bring  suit  under  the  terms  of  the  .policy 
would  very  shortly  expire.  The  agent  re- 
pUed  that  he  had  better  get  up  proofs  of 
loss,  and  protect  'himself.  Acting  upon  this 
suggestion  or  advice,  the  plaintiff  immediate- 
ly brought  snlt  upon  the  policy,  and  made 
out  proofs  of  loss,  and  had  them  forwarded 
to  the  company's  office  In  New  Tork,  which, 
it  seems,  were  received  there  about  the  ex- 
piration of  the  12  months.  The  above  facts 
appearing  from  the  testimony,  the  court,  aft- 
er the  plaintiff  had  closed  his  case,  granted  a 
judgment  sustaining  the  defendant's  motion 
for  a  nonsuit,  to  which  the  plaintiff  excepts. 
It  further  appears  from  the  record  that  the 
defendant  transferred  all  tte  basinesa  In  cer- 
tain territory,  Indudliq;  tbe  matter  relating 
to  thia  policy,  to  anothw  oodipanr  after 
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plaintiff's  Ion,  and  before  defendant  knev 
of  hiB  loo. 

1.  It  am>eani  from  the  terms  of  tbn  policy 
that  no  payment  was  to  be  made  tbereon  un- 
to 60  days  after  doe  notice  and  satisfactory 
proofs  of  loss  were  received  at  the  company's 
office  In  the  dty  of  New  Tork;  that  a  par- 
ticular statement  of  the  loss  should  be  ren- 
dered the  company  &t  Its  office  In  New  York 
Olty  as  soon  thereafter  as  possible,  signed  and 
sworn  to  by  tbe  Insured,  stating  such  kDOwl> 
edge  or  Information  as  be  had  been  able  to 
obtain  aa  to  the  time,  tnlgln,  and  drcmnstau- 
ces  of  the  same,  etc.;  and  that  no  suit  or 
action  against  the  company  for  the  recovery 
of  any  claim  by  virtue  of  the  policy  should 
be  Bostalnable  in  any  court  of  law  or  equity 
nntQ  after  a  full  compliance  by  the  Insured 
with  all  the  foregoing  requirements,  nor  un- 
less Bacix  suit  or  action  should  be  commmced 
within  12  months  n^t  after  the  tornado,  cy^ 
done,  or  wind  ^rm  took  place,  and,  ahonld 
any  salt  or  actlcn  be  begun  against  tbe  com- 
pany after  tbe  expiration  of  the  aforesaid  12 
months^  the  lapae  of  time  should  be  taken  and 
deemed  conclusive  evidence  against  the  va- 
lidity of  such  dalm.  Tbere  can  be  no  ques- 
tion about  the  prtq^osltlon  that  these  stipula- 
tions In  the  policy  wwe  conditions  precedmt 
to  a  recovery  thereupon.  This  principle  has 
been  so  often  recognized  by  this  conrt  that  any 
further  discussion  of  It  la  entirely  unneces- 
sary. In  the  case  of  Jatikaon  v.  Insurance 
Oo^  86  Oa.  429,  It  appeared  that  suit  was 
brought  upon  a  ptUcr  ot  Inamsnce  obligating 
the  Insurance  company  to  pay  a  certain  sum 
within  60  days  after  due  notice  and  proof  oC 
the  death  of  tbe  Insured,  and  It  was  held  that 
an  allegation  and  proof  of  such  notice  and 
death  were  conditions  precedent  to  a  recovery 
aa  tlie  poU^.  in  Southern  Home  Building  & 
Loan  AsBi'n  v.  Home  Ins.  Co.,  M  Ga.  107,  21 
S.  B.  876,  It  was  hdd  that  a  stipulation  In  a 
Are  Insurance  policy  that  a  loss  by  fire  should 
at  <mce  be  made  known  to  the  company  was 
a  condition  precedent  to  payment  of  tbe  loss. 
It  ^ipeara  from  the  record  Ih  the  present  case 
that  no  notice  of  loss  was  given  until  about 
12  months  thereafter.  Hence  there  was  an 
utter  failure  by  the  Insured  to  oom^  with 
the  condition  In  tbe  poUcy  that  such  notice 
should  be  Immediately  given,  and  proofs  of 
losa  submitted  to  the  company  as  soon  there- 
after aa  practicable.  This  suit  was  histltuted 
before  the  company  received  any  notice  or 
proofs  of  loss.  Here  was  a  failure  to  comply 
with  the  stipulation  In  the  poUcy  to  the  effect 
that  no  action  should  be  commenced  until 
after  full  compliance  by  the  Insured  with  his 
otdlgatlon  to  ^ve  due  notice  and  submit  pn^ 
er  proofs  of  loea  Under  tbe  express  terms 
of  the  policy,  the  loss  was  not  "due  and  pay- 
able" until  "sixty  days  aftw  Uie  full  comple- 
tion the  assured  of  all  the  requirements" 
therein  specified.  It  was  the  misfortune  of 
the  Insured  that  be  so  loi^  delayed  that,  at 
the  time  he  waa  aroused  to  action,  be  did  not 
hrnn  tbme  mfflclent  to  submit  his  pcoofi  of 


loss  at  least  00  days  before  flie  exi^ratlon  of 
the  12  months  within  whlcA  he  could  bring 
his  action  In  the  event  the  company  dedlned 
to  pay  the  loss.  Not  only  did  be  violate  tbe 
terms  of  the  poUcy  In  Instituting  suit  before 
compliance  m  his  part  with  the  zequlrooents 
ther^  spedfled,  but  obviously,  aside  from 
this  consideration,  his  action  was  prematurely 
brought  as  at  the  time  It  was  filed  60  days 
bad  not  expired  after  notice  to  the  company 
of  the  loss,  and  accordingly  his  dalm  waa  not 
then  "due  and  payable." 

2.  But  It  was  Insisted  by  counsd  for  the 
plaintiff  hi  error  that  the  ecmduet  and  say- 
ings of  the  company's  local  agent,  suggesting 
that  suit  be  at  once  filed  and  proofs  of  loss 
furwarded  to  tbe  company,  amounted  to  a 
waiver  of  the  conditions  expressed  In  the 
policy  which  was  binding  upon  the  company. 
It  appears  from  the  testimony  that  this  al- 
leged local  agent  had  not  represmted  this  par- 
ticular company  for  several  months  pitor  to 
bringing  this  suit,  and  hence  the  defoidant 
Insisted  It  could  not  be  fa^  bound  by  any 
waiver  be  might  make.  Certain  testimony 
offered  by  tbe  plaintiff  to  show  that  the  re- 
lation of  principal  and  agent  atni  existed  be- 
tween the  defendant  company  and  Dearlns 
ft  Hnll,  through  whom  the  policy  sued  on 
waa  Issued,  was  ruled  out  by  the  court,  OTer 
his  objection,  and  error  Is  assigned  acccffdlns- 
ly.  Under  the  view  we  take  of  the  case^  how- 
ever, It  is  unnecessary  to  go  Into  a  conaid- 
Matlon  of  tbe  questl(His  thus  presented. 
Treating  tbe  case  as  If  It  yren  established  by 
proof  that  Dearlng  &  Hun  were  still  tbe 
agents  of  tbls  company  at  the  time  r^erred 
to,  for  the  purpose  ot  edlcltlng  Insurance  and 
receiving  and  forwarding  to  the  company  ap- 
plications therefor,  we  are  clearly  of  the  opin- 
ion that  they  were  without  authority  to  bind 
their  principal  by  any  waiver  of  tbe  t»m8  of 
tbe  policy  after  a  forfeiture  of  all  rights  there- 
under had  taken  place.  The  Idea  of  a  waiver 
of  material  conditions  In  a  contract  b^n^ 
binding  upon  tbe  parties  Is  based  upon  the 
right  of  tbe  parties  to  change  the  terms  oC 
tbelr  agreement,  though  In  writing,  by  a  sub- 
sequent  agreement,  whether  had  in  parxrt  or 
in  writing.  To  support  such  subsequent 
agreement,  It  Is  Just  as  Important  that  there 
should  be  some  consideration  for  It  aa  It  Is 
that  there  should  be  a  consideration  for  the 
original  contract  This  consideration  may  be 
either  a  benefit  to  one  party  or  an  injury  to 
the  other.  Hence,  It  has  been  often  held  that, 
where  an  Insurance  company  waives  certain 
terms  of  forfeiture  In  Ibi  policy  at  a  time 
when  the  forfeiture  had  not  taken  place,  and 
the  Insured  thereupon  acts  upon  such  waiver 
to  his  Injury,  there  Is  suffidoit  consideration 
to  support  the  waiver,  and  tbe  courts  will  not 
declare  a  fcM^elture  of  the  [Mllcy.  For  In- 
stance, In  this  case,  had  tbere  been  a  direct 
waiver  by  the  company  of  prooft  of  looa, 
made  at  a  time  when  the  Insured  had  ample 
time  to  submit  the  same  and  bring  his  suit 
within  ttie  period  of  Umltatku  preocrlbed  by 
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Uw  policy,  but  refrained  from  doing  so  on 
account  of  the  nnderatandlDg  bad  with  tbe 
company,  it  coald  not  afterwards  be  beard  to 
set  up  In  defense  to  an  action  on  tbe  policy 
m  breadi  of  a  condition  It  bad  tbns  waived. 
If,  bowerer,  tbe  forfeiture  bad  already  taken 
place,  and  tbe  contract  bad  become,  as  It 
were,  a  "dead  letter,'-  we  question  very  mncb 
wbetber,  by  tbe  most  formal  acts  of  tbe  gov- 
ranlng  body  of  the  corporation,  a  waiver  of 
BDcb  a  defense  wonld  be  binding  upon  tbe 
company.  It  was  accordingly  beld,  In  tbe 
case  of  Williams  v.  Insurance  Co.,  20  Vt.  222, 
tbat  "a  cause  of  action  upon  a  policy  of  in- 
surance, for  a  loss  by  fire,  wblcb  baa  been 
barred  by  suffering  tbe  time  limited  In  tbe 
charter  of  tbe  Insurance  company  for  com- 
mencing actions  to  expire.  Is  not  capable  of 
being  revived  by  an  acknowledgment  or  a 
new  promise."  It  appears  from  tbe  report 
of  that  case  tbat  It  was  contended  In  behalf 
of  the  Insured  tb&t  tbe  company  had  revived 
bis  policy  by  a  formal  action  Its  board  of 
directors.  To  tbe  same  effect,  see  1  Joyce, 
Ins.  588.  In  the  case  of  Insurance  Co.  v. 
Searles,  100  Ga.  98,  27  S.  B.  779,  it  was  de- 
cided that,  when  proofs  of  lose  were  not  fur- 
nished within  the  time  stipulated,  a  Bubse- 
guent  refusal  to  pay  would  not  amount  to  a 
waiver.  In  tbe  case  of  Underwriters'  Agency 
T.  Sutberlln,  55  Ga.  266,  267,  It  was  held  that 
it  was  not  vtrlthin  the  power  of  local  or  ad- 
Justing  agents  of  an  Insurance  company, 
without  express  authority  from  the  managing 
officers  thereof,  to  waive  a  stipulation  In  the 
policy  requiring  suit  to  be  commenced  within 
12  months  after  a  loss  occurred.  See,  also, 
Rltch  V.  Association,  99  Ga.  112,  25  S.  E.  191, 
and  Southern  Home  Building  &  Loan  Ass'n  v. 
Home  Ins.  Co.,  94  Ga.  167.  21  S.  E.  3*^. 
There  Is  certainly  nothing  In  the  record  now 
t>efore  us  to  show  that  the  company  confer- 
red any  express  authority  upon  Dearlng  & 
Hun  to  make  the  waiver  Insisted  on  by  the 
plaintiff  In  error. 

It  appears  from  the  record  that  tbe  case 
wag  in  default,  and  at  Its  trial  term  a  ver- 
dict was  taken,  and  judgment  rendered  in 
favor  of  the  plaintiff  for  the  fall  amount  sued 
for.  After  the  renditiou  of  this  judgment,  the 
company  moved  to  set  the  same  aside,  on 
various  grounds  which  It  Is  not  necessary  to 
set  forth.  This  motion  was  granted,  and  tbe 
Judgment  set  aside,  to  which  action  by  the 
court  no  exception  was  taken  by  the  plaintiff. 
After  the  case  was  thus  reinstated,  counsel 
for  the  defendant  filed  a  demurrer  to  the  pe- 
tition, whereupon  plaintlCTs  counsel  moved 
to  "dismiss  the  demurrer,"  and  asked  that  the 
defendant  be  at  once  required  to  pay  costs, 
and  plead  to  the  merits  of  the  case,  In  accord- 
ance with  tbe  rule  of  the  superior  court. 
Tbat  rule  applies  to  opening  a  default,  and 
does  not  refer  to  a  case  of  this  B<Hrt,  In  which 
Judgment  bad  been  obtained  against  the  de- 
fendant, and,  on  bla  motion,  afterwards  set 
aside.  While  tbe  demurrer  was  sustained  by 
tbe  oonrt,  13ie  plaintiff  mm  nmrOKteis  per^  I 


mltted  to  afterwards  amend  his  petition.  It 
seems  that,  upon  this  amendment  being  made, 
counsel  for  the  defendant  no  longer  Insisted 
upon  Its  demurrer,  and  the  case  actually  went 
to  trial  on  Its  merits,  resulting  in  a  nonsuit 
If  there  was  any  error  in  refusing  to  strike 
defmdant'a  demurrer,  manifestly,  under  the 
facts  above  stated,  such  error  was  cured,  and 
rendered  harmless,  by  tbe  court  allowing  the 
plaintiff  to  amend  his  petition,  and  try  tbe 
case  on  Its  merits. 

There  were  other  grounds  In  the  motion 
for  a  new  trial,  but  none  of  them  need  be 
cooBidered,  as  tbe  prlndples  of  law  announced 
In  the  headnotes  are  applicable  to  the  facts 
appearing,  and  necessarily  lead  to  an  affirm- 
ance '  of  tbe  Judgment  granting  a  nonsuit. 
Judgment  affirmed.  All  Oie  Justices  orauniT^ 
ring. 


OZBOBN  T.  WOOLWOHTH  et  al. 
(Supreme  Court  of  Georgia.  Feb.  10^  1899.) 

AotiON  fob  &LUn»Br-LuBIUTT  OV  FiBK. 

An  action  tot  slander  does  not,  in  tUi 
state,  Ue  against  a  partneishlp. 
(ByllBbQB  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  U. 
Beid,  Judge. 

Actim  by  Phona  Ozbom,  1^  her  next 
friend,  against  R  0.  and  F.  M.  WoolwwCh. 
Jttdgmoit  for  defendants,  and  plaintiff  brings 
error.  Affirmed. 

P.  F.  Smith  and  R.  B.  Shropshire,  for  plain- 
tiff In  error.  Frazer  &  Hynds,  for  defaidants 
In  tactttt. 

LUMPKIN,  P.  J.  Tills  case  presents  the 
aingle  question  whether  or  not  an  action  for 
Blander  will  He  against  a  partnership.  Tbe 
trial  Judge  held,  as  we  think  correctly,  that 
such  an  action  was  not  maintainable.  What- 
ever may  be  the  law  In  other  Jurisdictions,  we 
are  quite  certain  that  under  our  Code  there 
can  be  no  action  against  a  partnership  for 
slanderous  words  uttered  by  we  of  Its  mem- 
bers. Slander  Is  essentially  a  tort,  the  prin- 
cipal Ingredient  of  which  Is  malice.  "Part- 
ners are  not  reapouslble  for  torts  committed 
by  a  co-partner."  Civ.  Code,  {  265S.  There 
is  authority  for  the  pn^sttlon  that  a  corpo- 
ration may  be  held  liable  for  the  publication 
of  a  libel;  but  it  cannot  t>e  held  responsible 
for  a  slander  perpetrated  by  an  agent,  unless 
it  be  affirmatively  shown  that  the  corporation, 
as  such,  expressly  directed  the  agent  to  speak 
the  Identical  words  used  by  him.  See  Bebre 
V.  Beglster  Co.,  100  Ga.  218,  27  S.  E.  986,  and 
authorities  cited.  In  speaking  slanderous 
words,  each  member  of  a  partnership  acts  tot 
himself  alone,  and  upon  his  own  responsibili- 
ty. In  view  of  the  above-dted  section  of  our 
Code,  he  can  In  no  sense  be  regarded  as  the 
"agent"  of  his  co-partners  to  utter  a  slander. 
The  iHX»visI(Hi  therein,  that  "for  tbe  negll- 
gaoe  or  torts  of  th^  agnts  or  servBitts  part* 
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Dera  are  reqpoDSlble  under  tbe  like  roles  witb 
IndlTldoals,"  loimedlstelr  following  the  lan- 
guage  aboTe  quoted  from  this  section,  was 
Bianlfestly  Intended  to  apply  to  "agents  or 
servants"  who  are  not  members  of  the  part- 
nership, and  not  to  the  partners  themselves. 

The  petition  In  the  present  case  contained 
an  allegation  that  the  partnership,  as  sach, 
was  liable,  because,  after  the  speaking  of  the 
Blanderous  words  complained  of,  the  members 
of  the  firm  had  ratified  the  same.  In  reply 
to  this,  we  have  to  say  that,  while  a  partner- 
ship may  ratify  an  act  done  by  an  agent  In 
its  behalf  and  for  Its  benefit,  without  previous 
authority  having  be^  given  for  the  doing  of 
the  act.  It  must  be  one  such  aa  the  partner^ 
ship  could  in  the  first  instance  have  author- 
ized the  agent  to  do;  for  a  principal  cannot 
ratify  that  which  he  had  no  power  to  author- 
Ize.  See,  In  this  connection,  Harrison  v.  Mc- 
Henry,  9  Ga.  164,  170.  Since  the  Code  ex- 
pressly declares  that  a  partnership  Is  not  lia- 
ble for  the  torts  of  Its  members,  the  mere 
fact  that  all  the  partners  approved  of  a  tort 
committed  by  one  of  their  number  cannot 
make  the  partnership  liable  for  such  tort  upon 
the  Idea  of  ratification.  Hence,  the  allegation 
in  the  plaintifTs  petition  last  referred  to  was 
not  aafflcient  to  give  the  plaintiff  a  standing 
In  court,  as  Its  effect  is  simply  to  aaiert  as  a 
fact  a  legal  impossibility. 

The  questions  dealt  witb  In  this  case  were 
not  iDVOlved  In  that  of  Gilt>ert  v.  Crystal 
Fountain  Lodge,  80  Ga.  2&4,  4  S.  B.  905;  and. 
though  Chief  Justice  Bleckley,  in  delivering 
the  opinion  of  the  court,  observed  that,  "On 
principle,  we  can  think  of  no  reason  why  a 
partnership  might  not  slander  a  third  person, 
through  agents  or  members  authorized  and 
empowered  to  defame  orally,  or  by  adoption 
and  ratification  after  defamation  by  slander- 
ous words."  It  is  evident  that  his  attention 
was  not  In  that  connection  directed  to  our  pe- 
culiar Code  provisions  above  stated.  Certain 
It  Is  that  the  court  did  not  undertake  to  then 
pass  deflnltdy  upon  the  question.  It  may  be 
true  that,  "on  principle,"  a  given  proposition 
should  be  regarded  as  sound  law;  yet  it  can- 
not be  allowed  to  control,  If  in  conflict  with 
a  plain  provision  of  a  statute.  Judgment  af- 
firmed.  All  tbe  Justices  concurring. 


EDGAR  V.  WALKER. 
(Supreme  Court  of  Georgia.  Feb.  10.  1890.) 

SOBTACB  WlTKB  —  ObSTBCCTIOK  —  FLOODING  AD- 
JOnCIHO  LaKPS-  DAKAOaS— HABMLiaB 

Bbbob— Naw  Tbiau 

1.  On  the  trial  of  a  complaiot  for  damages 

growing  out  of  alleged  negligent  conduct  of  de- 
fendant in  closing  the  natural  course  of  surface 
water  on  one  side  of  plaintiff's  lot,  and  in  not 
|*ovidiDg  snffldent  drainage  to  carry  oil  such 
water,  vau  cauaing  It  to  flood  plaintiff's  land 
dnring  rainy  seasons,  It  was  not  error  for  the 
court  to  charge  the  jury  that,  "if  the  defendant 
nsed  ordinary  care  in  constructing  the  drain  pipe, 
and  that  the  damage,  if  any,  was  caused  bj 
plaintiff's  negligence,  then  the  plaintiff  cannot 


recover."  There  was  aQflMent  evidence  in  tbia 
case  to  authorise  the  salniisBlon  of  this  Issue 

to  the  jury. 

2.  In  a  salt  for  damages,  where  a  count  In 
the  petition  alleges  Injury  resulting  to  plaintifl 
In  coDsequence  of  foni  and  in^mre  matter  bdng 
allowed  by  defendant  to  aecnmulate  on  his  piem- 
ises  in  such  manner  as  to  be  washed  by  rains 
on  land  of  the  plaintiff,  it  is  not  error  for  the 
judge  to  instruct  the  jury  that  there  could  be 
□o  recovery  on  this  ground,  if  sndi  offensive 
matter  was  accumulated  by  defendant's  ten- 
ants on  that  portion  of  tbe  premises  rented 
from  plaintiff  and  over  which  he  had  no  control: 
it  not  appearing  that  the  nuisance  complained 
of  on  tbe  premises  of  the  tenant  existed  at  the 
time  they  were  rented,  nor  that  tbe  tenant  was 
licensed  by  the  landlord  to  erect  or  maintain  the 
nuisance. 

S.  As  to  the  charges  of  the  eovrt  oomplaiued 
of,  which  deal  with  the  right  of  the  plaintiff 
to  recover  at  all,  the  jury  having  found  the 
plaintiff  was  CDtitled  to  recover,  the  charges, 
even  if  erroneous,  were  harmlos,  and  are  not, 
therefore,  snffldent  esose  for  a  new  trial. 

4.  The  testimony  did  not  demand  a  verdict 
tor  any  amount  against  the  defendant;  certain- 
ly not  a  larger  sum  than  the  jury  found.  Tbe 
charae  of  the  court  fairly  covered  tbe  Issnes  in- 
Ti^ved,  and  the  judge  did  right  in  oTermUag  tbe 
motion  fOr  a  new  trial. 

(Syllabus  by  the  Court.) 

Brror  from  city  court  of  AOanta;  J.  D. 
Berry,  Judge. 

Snit  by  Mrs.  N.  a  Edgar  against  B.  F. 
WaUcer.  Judgment  for  d^endant,  and  plain* 
ttff  brings  error.  Affirmed. 

L.  B.  Bay,  for  plaintiff  In  error,  fflng  Sc. 
Spalding,  for  d^endant  in  error. 

liEWIS,  J.  Urs.  N.  C  Edgar  brousht  ault 
against  B.  F.  Walker  for  ¥5.000,  making  by 
her  petition,  aubstantlalljr,  the  foUowli^  case: 
Petitioner  was  the  owner  of  a  life  estate  in 
a  certain  lot  of  land  lying  nortlL  of  the  dty 
of  Atlanta,  and  has  occupied  the  same  for 
a  home  fbr  herself  and  family  dnce  the  year 
1875.  Defendant  Is  the  cnrnex  of  adjoining 
lands  on  tbe  norUi,  east,  and  south  of  peti- 
tioner's lot.  At  the  time  petitioner  built  upon 
her  lot.  In  1875,  the  same  was  higher  tliaa 
the  adjolnhig  land  of  Walker,  and  tlie  nat- 
ural flow  of  surface  water  caused  by  the 
rain  was  from  petitionee's  lot  on  and  over  tbe 
lands  of  Walker,  Into  a  decip  ravine,  which 
ran  through  the  lands  of  Walker.  In  1802, 
Walker  graded  his  lands  so  aa  to  ^vate  the 
same  from  two  to  five  feet  h^er  than  her 
lot,  with  such  an  incline  towards  her  lot  as 
to  cause  rainwater  to  flow  upon  ber  land, 
thus  Injuring  and  ntunngUng  iier  pcoperty, 
which  was  wrongfully  and  maUdously  done, 
with  intent  to  Injure  petitioner.  Petitioner 
further  oimplalned  that  said  Walker  allowed 
to  accumulate  on  his  premises  offenslre  mat- 
ter from  privies  and  other  sources,  which,  ex- 
posed to  the  sun,  filled  the  air  wUh  a  tbul 
odor,  making  petitioner's  premises  unhealthy 
and  undesirable  as  a  home,  and  that  by  each 
heavy  rain  said  foul  accumulations  and  pois- 
onous matter  were  gathered  up  by  the  water, 
and  carried  Into  petitioner's  yard,  and  In  and 
around  the  door  of  her  dwelling;  that  Walker 
constructed  a  sewer  for  the  purpose  of  carry- 
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lug  off  Ote  drainage,  Xjut  that  It  was  too  small 
to  carry  off  the  ealnwat^;  that  water  would 
frequently  rise  to  such  an  extent  as  to  enter 
her  house;  and  that  these  acts  not  only 
damaged  her  land  greatly,  diminishing  It  In 
Talne,  but  lllcewlse  caused  sickness  of  her- 
self and  children,  Impairing  their  health,  di- 
minishing her  capacity  to  earn  a  living,  and 
otherwise  causing  expense.  The  defendant 
answered,  In  detail,  the  allegatloas  In  plain- 
tiff's petition,  denylBg  his  liability,  and  the 
wrongs  and  Injuries  therein  complained  of, 
and  alleging  that  he  bad  done  everything  In 
his  power  to  protect  the  property  claimed  by 
petl^oner,  and  that,  If  there  was  any  failure 
of  the  drain  pipe  to  carry  off  the  water,  It 
was  due  to  the  negligence  and  wrongful  con- 
duct of  petitioner,  and  those  In  her  family, 
In  purposely  filling  up  the  mouth  of  the  drain 
pipe,  and  in  not  using  care  or  proper  caution 
to  keep  the  sam^  from  filling  up;  that  of- 
fensive odors  and  matter  upon  petitioner's  lot 
was  not  caused  by  any  act  of  defendant,  but 
by  petitioner,  and  those  constituting  her  fam- 
ily and  living  upon  said  lot,  her  lot  being  in 
CO  wise  provided  with  sewerage  or  other  usu- 
al facilities  Indispensable  to  residence  prem- 
ises. Evidence  as  to  the  value  of  the  prem- 
ises varied  from  $250  to  $1,000.  There  was 
'lulte  a  volume  of  testimony  Introduced,  in 
which  there  was  considerable  conflict.  The 
Jury  returned  a  verdict  for  plaintiff  for  the 
sum  of  whereupon  plaintiff  moved  for 

1  new  trial,  and  assigns  error  on  the  Judg- 
ment of  the  court  overruling  her  motion. 

1.  The  general  rules  of  law  governing  the 
rights  and  liabilities  of  adjacent  landowners, 
growing  out  of  injuries  occasioned  by  chan- 
ging or  averting  the  course  of  surface  water 
upon  such  land.  Is  so  well  settled  by  the  de- 
cision of  this  court  and  the  lucid  opinion  of 
Justice  Fish  in  the  case  of  Farkas  v.  Towns 
(Ga.)  29  S.  B.  700,  that  It  is  unnecessary  for 
us  to  enter  upon  a  further  discussion  of  the 
subject  We  will,  therefore,  confine  ourselves 
to  a  brief  consideration  of  such  grounds  In 
the  motion  for  a  new  trial  as  may  seem  to 
have  any  merit  whatever  In  them.  In  one  of 
the  grounds  of  the  motion  for  a  new  trial,  ex- 
ception is  taken  to  the  court  charging,  in  ef- 
fect, that  if  the  plaintiff  had  title  to  the  prop- 
erty, and  the  defendant  negligently  con- 
structed a  drain  pii>e  to  carry  off  the  water 
from  her  premises  which  usually  passed  off 
in  natural  channels,  and  that,  by  reason  of 
this  negligent  construction,  water  was  forced 
back  on  plaintiff's  lot,  and  she  was  Injured 
thereby,  plaintiff  could  recover,  but  if  the  de- 
fendant used  ordinary  care  in  constructing 
the  drain  pipe,  and  the  damage,  if  any,  was 
caused  by  ptaintlfTs  negligence,  then  plain- 
tiff cannot  recover;  that  It  was  the  duty  of 
the  plaintiff  to  exercise  all  ordinary  care  and 
diligence  in  and  about  her  lot  in  order  to  pre- 
vent dfibrla,  or  material  of  any  kind,  from 
getting  Into  or  obstructing  that  drain,  and 
also  In  order  to  keep  the  premises  In  such 
condition  that  tbe  Irater  coming  to  the  drain 
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I^pe  would  not  bring  ddbrte  and  matter  cal- 
culated to  choke  up  the  drain  pipe  from  plain- 
tiff's lot,  and  If  plaintiff  was  negligent  In  this 
particular,  and  by  reason  thereof  her  laud 
was  overflowed,  she  could  not  recover  lor 
such  damage  so  caused  by  her  own  negli- 
gence. In  t}ehalf  of  the  defendant,  there  was 
much  testimony  tending  to  establish  the  fact 
that  the  reason  why  the  drain  pipes  con- 
structed by  the  defendant  did  not  at  all  times 
carry  off  the  surface  water  accumulated  from 
rains  was  because  of  the  quantity  of  debris 
which  the  plaintiff  had  suffered  to  accumulate 
on  her  lot  at  place  where  the  flow  of  water 
washed  the  same  down  by  tbe  mouth  of  the 
drain,  and  thus  obstructed  it,  and  prevented 
the  free  flow  of  water.  There  was  a  conflict 
of  evidence  on  this  particular  point,  and  the 
issues  of  fact  presented  donanded  such  a 
charge  as  was  substantially  given  by  the 
court.  The  rule  of  law  that  no  <m€  can  re- 
cover for  an  Injury  resulting  from  his  own 
negligence,  or  which  he  could  have  avoided 
by  the  ez^clse  of  ordinary  care  and  dili- 
gence, is  too  well  established  to  require  any 
discussion.  It  Is  Insisted,  however.  In  this 
case,  that  the  defendant  was  bound  to  exer- 
cise extraordinary  diligence  In  protecting  the 
lands  of  the  plaintiff  by  a  proper  system  of 
drainage,  and  that  the  court  erred  in  giving 
in  charge  the  rule  of  ordinary  diligence  as  the 
measure  of  the  degree  of  care  which  the  de- 
fendant should  exercise.  The  rule  of  ex- 
traordinary diligence  is  a  harsh  one,  and  Is 
never  applied  except  where  it  Is  expressly 
enjoined  by  statute.  As  a  general  principle, 
when  one  is  in  the  exercise  of  a  legal  right, 
he  is  not  responsible  for  injuries  that  may 
incidentally  result  to  others,  when  he  has 
exercised  all  ordinary  and  reasonable  care 
and  diligence^  and  we  know  of  no  law  or  au- 
thority which  would  require  the  appllcfttlttD 
of  a  different  principle  to  this  case. 

2.  It  Is  further  complained  in  the  motion 
that  tbe  court  erred  in  instructing  the  Jury 
that  the  defendant  is  not  liable  for  any  dam- 
age Inflicted  on  plaintiff  by  reason  of  tbe 
dumping  of  offensive  matter  by  the  tenants 
upon  the  property  of  plaintiff,  or  in  such  a 
place  on  their  premises  leased  by  them  that 
said  offensive  matters,  if  washed  by  rain, 
would  be  carried  on  plaintlfTs  land;  but  that 
If  any  such  acts  were  done  by  defendant's 
tenants,  and  plaintiff  was  damaged  thereby, 
the  tenants,  and  not  the  defendant,  Walker, 
would  be  liable  for  that  part  of  the  damage. 
Under  the  facts  in  this  case,  there  was  no 
error  In  this  charge.  It  was  undisputed  that 
some  of  the  debris  or  material  claimed  by 
plaintiff  to  be  offensive  was  on  that  portion 
of  the  premises  owned  by  tbe  defendant, 
which  he  had  rented  to  tenants,  and  over 
which  he,  at  the  time,  had  no  controL  There 
was  no  pretense  tliat  this  matter  was  on  that 
part  of  the  premises  when  the  same  were 
rented  to  the  tenants,  nor  that  there  was  any 
re-rental  of  these  premises  to  the  tenants 
after  the  accDmnIatlon  of  the  offensive  mato- 
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rial  **A.  party  la  not  gnlltr  of  an  actionable 
nuisance  unless  the  InJurlooB  conseguenceB 
complained  of  are  the  natural  and  proximate 
resolta  of  his  own  acts  or  failure  of  duty.  If 
sucb  consequences  were  caused  by  the  acts  of 
others,  so  operating  as  to  produce  the  Injury, 
he  would  not  be  liable."  Brlmberry  v.  Rail- 
way Oo.,  78  Ga.  641,  3  S.  E.  274.  As  a  gen- 
eral rule,  a  landlord  Is  not  liable  to  third  per- 
sons for  any  Injury  they  sustain,  occasioned 
by  the  wrongful  act  of  his  tenant  In  keeping 
the  rented  premises  In  a  dangerous  or  un- 
healthy condition.  The  only  exceptions  to 
this  rule  are  (1)  when  the  landlord  has  con- 
tracted with  the  tenant  to  repair;  (2)  when 
he  has  let  the  premises  In  a  mlnons  condi- 
tion; (8)  when  he  has  expressly  licensed  the 
tenant  to  do  acta  amounting  to  a  nuisance.  2 
Woodf.  LaudL  &  Ten.  pp.  735,  736;  2  Wood, 
LandL  &  Ten.  {  536;  12  Am.  A  Eng.  Enc. 
Law,  p.  719,  and  citations. 

8.  There  are  various  grounds  In  the  mo- 
tion for  a  new  trial  complaining  of  charges 
of  the  court  which  relate  to  the  right  of  the 
plalntlfiC  to  recover  anything.  For  Instance, 
it  was  Insisted  that  the  court  erred  In  char- 
ging the  Jury  that,  if  the  plaintiff  was  not  the 
owner  of  the  property,  as  alleged,  at  the  time 
the  suit  was  filed,  then  she  could  not  recover 
for  any  damages  to  the  premises;  and,  fur- 
ther,  that,  in  order  for  the  plaintiff  to  re- 
cover, she  must  prove  the  substance  of  the 
material  auctions  In  her  petition  by  a  pre- 
ponderance of  the  evidence.  If  she  ftdls  to  do 
so,  she  cannot  recover.  If  there  was  any  er- 
ror In  these  charges  of  the  court,  It  was 
harmless;  the  jury  having  found  that  the 
plaintiff  was  entitled  to  recover.  An  error 
which  works  no  harm  to  a  complaining  parly 
Is  not  sofflclent  cause  for  a  new  trial. 

4.  We  do  not  deem  the  other  grounds  in 
the  motion,  complaining  of  omission  to 
charge,  of  sufficient  Importance  to  merit  any 
special  consideration.  The  charge  of  the 
court,  as  a  whole,  ful^  and  fairly  presented 
to  the  Jury  the  law  bearing  upon  the  issues 
between  the  litigants.  The  evidence  was  con- 
flicting. It  certainly  did  not  require  a  find- 
ing that  the  defendant  was  liable  In  damages 
for  any  larger  sum  than  was  recovered  by 
the  verdict.  Judgment  afilrmed.  All  the  Jns- 
tkM  concurring. 


CLEMENTS  v.  STUBBS  et  al. 

(Bnpmne  Court  of  Georgia.  Feb.  10,  1800.) 

IxaouTioH— OmM  or  I^ubd  Fimn— EvniBNoa— 
Fkbsuhptions. 

1.  On  the  trial  of  an  issue  raised  by  the  levy 
at  an  execution  on  land  and  the  interpoaition  of 
a  claim,  the  qaestion  to  be  determined  la  one  of 
title;  and,  where  It  is  proven  that  at  the  time 
of  the  levy  the  defendant  in  ezecation  was  in 
possession,  a  prima  fade  case  ia  made,  which, 
in  the  absence  of  contrary  proof  of  title,  author- 
ises a  verdict  sut^eeting  the  iwoper^  to  sale  vn- 
dor  tike  execution. 

2,  The  presumption  which  arises  on  showiug 
the  land  to  have  been  in  the  possession  of  the 


defendant  at  the  time  of  the  le^  Is  not  rebot- 
ted  iCT  the  introdoctlon  of  a  smgia  deed,  ex- 
ecuted by  a  stranger  to  the  proceeding,  which 
purports  to  convey  title  to  the  claimant,  when 
the  same  is  nnsupported  by  any  evidence  show- 
ing the  grantcff  to  have  been  in  possession  prior 
to  or  at  ^  time  of  the  ezecnttoo  of  the  deed. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  TdfiUr  county; 
C.  0.  Smith,  Judge. 

Action  by  Stubbs,  TIson  &,  Co.  agahist  James 
E.  Clements.  Judgment  for  plaintiffs  In  execu- 
tion, and  claimant  brings  error.  Afflrmed. 

D.  0.  McLennan,  tot  plaintiff  In  error. 
Eaaon  &  McBae,  tar  defendants  In  error. 

UTTLB,  J.  On  the  7th  day  of  Aprfl.  ISStK 
the  claimant,  on  the  levy  of  the  execution,  in- 
terposed a  claim.  In  which  she  av^red  that 
the  land  levied  on  had  been  set  apart  for  a 
homestead  for  deponent  and  her  family,  in 
terms  of  the  law.  On  the  17th  of  AjBrll.  1807. 
she  amended  her  claim  by  averring  that  the 
property  levied  on  Is  the  property  of  dainaant 
Individually,  and  not  the  property  of  the  de- 
fendant In  execution.  The  plaintiffs  In  fl.  fs. 
made  a  prima  facie  case  by  the  introduction 
of  the  execution,  and  showing  that  the  de- 
fendant was  In  possession  at  the  time  of  the 
levy.  The  burden  being  then  put  upon  the 
claimant,  she  Introduced  a  deed  dated  Octo- 
ber 15,  1804.  recorded  in  1807,  from  James  E. 
Clements  to  her,  purporting  to  convey  the 
title  of  the  land  in  question.  It  must  be  noted 
that  James  E.  Clements  was  &  stransw  to 
this  proceeding,  and  the  claimant  In  no  man- 
ner proved  title  In  talm  at  the  time  he  made 
the  deed  to  her;  nor  was  there  any  attempt 
made  to  jfrave  the  fact  that  Clements  was  In 
possession  of  the  land  at  the  time  he  made 
the  deed,  so  as  to  raise  the  presumptloa  of 
ownership.  The  question  at  Issue  was  one  of 
title,  and  It  Is  not  suffldeut  to  Introduce  a 
deed  from  a  third  person,  conveying  the  title 
of  the  property  to  the  claimant,  without  more, 
to  authorize  a  verdict  that  the  property  was 
not  subject  to  the  execution.  Sucb  ^ts  as 
vested  title  In  the  claimant  must  have  been 
proven,  or,  by  the  proof  of  possession  in  her 
grantor,  raise  a  presumption  that  the  title 
followed  the  possession,  la  order  for  her  dalm 
to  prevail.  Not  havli^  done  either,  the  pre- 
sumption of  title  in  the  defendant  which  arose 
by  proof  that  he  was  In  possession  of  the  land 
at  the  time  of  the  levy  must  prevail. 

Error  is  assigned  because,  after  the  claim- 
ant rested  her  case,  the  plaintiffs  In  execution 
were  allowed  to  Introduce  the  original  peti- 
tion of  claimant,  with  her  affidavit  thereto, 
praying  that  a  homestead  might  be  assigned 
her  out  of  the  land  In  question,  together  with 
the  action  of  the  ordinary  thereon.  The  ad- 
mission of  this  evidence  was  InunaterlaL  The 
claimant  did  not  rest  her  right  to  the  property 
under  the  allowance  of  the  homestead,  but 
under  the  deed  made  to  her  by  James  E. 
Clements;  and  while  we  do  not  agree  with 
the  ruling  ot  the  conrt  that  the  petition  for 
allowance  of  homestead,  aa  It  ^^leort  In  the 

Digitized  by  Google 


SOUTHEBN  RT.  CO.  t.  COOK. 


585 


lecord.  neceaaarUy  estopped  her  from  other- 
vlae  piatT'i<"g  the  i>Toperty,  there  was  no  er- 
ror In  admitting  the  petition  for  homestead, 
and  the  snhsequent  proceedings  had  there^- 
under,  becanse,  under  one  construction  of  the 
petition,  schedule,  and  affiLdavIts  attached,  it 
could  be  cwitended  that  she  at  that  time  ad- 
mitted title  In  her  husband,  who  was  the  de- 
fendant in  execution.  But  Inasmuch  as  the 
plaintiff  in  fl.  fa.  made  a  iwima  facie  case, 
which  the  claimant  failed  In  an;  wa;  to  re- 
but, bat  one  verdict  could  have  been  returned 
by  the  Jury,  under  the  eTldeoce,  and  that  was 
that  the  property  was  subject  to  the  execu- 
tion; and  the  court  committed  no  error  In  di- 
recting the  Jury  so  to  find.  Judgment  af- 
firmed. All  the  Justices  concurring. 


SOUTHEBN  BY.  CO.  t.  COOK. 
(Supreme  Court  of  Georgia.  Feb.  10,  1889.) 
Nbw  Tkui>— Objsotiohs— Bsktiob  or  Frooiss— 

nUTXBSB  or  RSTCBN— WaIVSB  OF 
8bRTI(»— NuiSAHCt. 

1.  Exception  to  the  oTermling  of  a  demurrer 
to  a  petitioD  cannot  properly  be  taken  In  a  mo- 
tion for  a  sew  trial. 

2.  While  the  entry  of  an  ofScer  <rf  court  mar 
be  tiaveraed,  it  la  necessary  that  tiie  officer 
whose  eitiy  Is  thus  attacked  should  be  made  a 
party  to  the  proceeding,  aod  a  diamissal  of 
such  traverse  on  the  ground  that  the  officer 
was  not  a  party  was  proper. 

3.  Demurring  generally  to  the  plaintiff's  peti- 
tion is  Euch  an  appearance  and  pleading  as  to 
amount  to  a  waiver  of  all  Irregularities  of  the 
process,  or  of  the  absence  of  ptoc«»  ai^  the 
service  of  the  same. 

4.  The  petition  alleging  that  a  DUlsance 
which  tiad  been  erected  by  the  defendant  caused 
injuries  to  the  plaintiff's  property,  and  the  evi- 
dence ahowing  tnat  the  nuisance  had  been  erect- 
ed by  a  predecessor  In  title  of  the  d^eodant,  a 
Terdlct  in  favor  of  the  plaintiff  was  contrary  to 
law. 

(^llabus  by  the  Con/D 

Error  from  superior  court,  Coffee  county;  J. 
Jj.  Sweat,  Jn^. 

Action  by  I.  L.  Ooolc  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff. 

Defendant  brings  error.  Reversed. 

De  Lacy  ft  Bishop,  tor  plaintiff  In  error.  EL 
D.  Graham,  for  defendant  In  error. 

COBB,  J.  On  June  27,  1896,  Cook  brought 
suit  In  Cc^ee  county  against  the  Southern 
Railway  Company,  alleging,  In  substance:  He 
Is  the  owner  of  a  certain  lot  of  land  through 
which  the  railroad  runs,  In  said  county,  and 
which  comprises  a  field  containing  about  50 
acres  of  fertile  arable  land,  lying  on  the  west- 
ern Bide  of,  and  contiguous  to,  the  railroad.  A 
short  distance  south  of  this  field,  and  near  the 
railroad.  Is  a  basin  or  pond,  with  an  outlet 
extending  eastward,  through  which  outlet  the 
water  of  the  basin  or  pond  formerly  flowed, 
without  obstruction,  across  a  point  where  the 
railroad  Is  now  situated,  and  In  no  way  In- 
terfered with  plalntlfTs  field.  The  defendant 
built  Its  railroad  bed  across  tbla  outlet  to  a 
certain  point  upon  said  lot.  so  that  fiie  ouflet 


is  completely  stopped  up  by  the  roadbed,  and 
the  water  of  the  pond  or  basin  thereby  pre- 
vented from  flowing  through  It,  and  the  de- 
fendant has  maintained  Its  roadbed  across  the 
outlet  In  this  manner,  without  plalntlfTs  con- 
sent, from  January  1,  1894,  to  the  time  of  fil- 
ing this  suit  By  reason  of  the  ralh-oad  bed 
being  maintained  across  this  outlet,  the  water 
of  the  pond  rises  higher  than  it  formerly  did, 
and  frequently  overflows  'a  large  part  of  the 
plaintiff's  fleld,  so  that  the  plaintiff  la  deprived 
of  the  use  of  the  fleld  for  the  purpose  of 
tillage,  and  by  reason  of  these  facts  the  field 
has  been  worthless  to  plaintiff  ever  since  Jan- 
uary 1,  1894.  In  the  spring  of  1894  plaintiff 
planted  the  field  In  com,  cotton,  and  other 
crops,  and  for  two  or  three  months  the  crops 
were  in  fine  condition;  but  about  the  month 
of  May  in  that  year,  during  a  rainy  season, 
the  water  In  the  pond,  by  reason  of  the  road- 
bed being  across  said  outlet,  rose,  and  over- 
flowed a  large  part  of  the  fields  thereby  de- 
stroying plalntlfTs  cn^s.  The  railway  com- 
pany could  have  prevented  this  damage  by 
putting  a  culvert  In  Its  roadbed  at  the  point 
where  the  roadbed  crosses  said  outlet,  but  it 
falls  and  refuses  to  adopt  this  usual  and 
ordinary  means  of  preventing  damage  to  the 
plaintiff.  By  reason  of  the  premises,  plain- 
tiff has  been  damaged  $1,000,  for  which  he 
prays  Judgment.  The  declaration,  as  (Hlgl- 
nally  filed,  alleged:  The  defendant  has  not  an 
agent  In  said  county,  but  has  agents  in  the 
county  of  Appling,  in  the  county  of  Telfair, 
and  In  other  counties  In  said  state.  Upon  the 
petition  there  was  an  entry  of  service  as  fol- 
lows: "Georgia,  Coffee  County.  I  have  this 
day  served  the  defendant,  the  Southern  Ball- 
way  Company,  by  giving  H.  S.  TuAer,  agent 
for  Southern  Ballway  Co.,  a  copy  of  the  with- 
in and  foregoing  petition  and  process,  person- 
ally, this  September  17th,  1896.  [Signed]  W. 
M.  Tanner,  Sheriff  Coffee  County,  Ga."  At 
the  October  term,  1896,  the  plaintiff  amended 
the  petition  by  striking  from  It  the  allega- 
tion that  the  defendant  "has  not  an  agent  In 
said  cotmty,"  which  he  alleged  was  Inadver- 
tently made,  and  by  addtaag  the  allegation  that 
the  defendant  at  the  time  of  the  filing  of  said 
petition  had,  and  now  has,  an  agent  In  said 
county  of  Coffee.  At  the  appearance  term  the 
defendant  demurred  to  the  petition  on  vari- 
ous grounds,  and  the  d«nurrer  was  overruled. 
The  trial  of  the  case  resulted  In  a  verdict  for 
the  plaintiff  for  f20S,  and,  a  motion  tor  a 
new  trial,  filed  by  the  defendant,  beliv  mec- 
ruled,  Jt  excepted. 

1.  One  ground  of  the  motion  assigned  error 
upon  the  decision  ot  the  court  overruling  the 
demurrer  filed  by  the  defendant  to  the  j^aln- 
tltTs  petition.  That  a  ruling  of  this  chAracter 
cannot  property  be  made  a  ground  In  a  motion 
for  a  new  trial  to  so  well  settled  that  the  mere 
citation  of  one  of  the  more  recent  dedsloas 
upon  tbB  subject  Is  sufficient.  Bfayw,  etc.  t. 
J(^son,  Si  Ga.  279.  10  S.  Bl.  719. 

2.  Another  ground  of  the  motion  comidalned 
of  tlie  eourf  a  disallowing  a  tmTetae  of  the 
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entry  of  service  which  had  been  filed  by  tha 
defendant.  It  does  not  appear  from  the  rec- 
ord that  the  sheriff  who  made  the  entry  was 
made  a  party  to  thfa  trarerse,  or  that  any 
notice  of  Ita  filing  was  given  to  blm.  This 
alone  was  a  sufficient  reason  for  disallowing 
fb»  traTeise.  Civ.  Code,  (  4988;  Ijunb  v. 
Doder,  SS  Oa.  OTT;  SlndaU  t.  Ttaacker,  G6  Oa. 
51. 

8.  Bveu  If  the  failure  to  make  the  sheriff  a 
party  was  not  a  sufficient  reason  tot  dlsallow- 
ing  the  traverse,  as  It  appears  from  the  rec- 
ord  that  a  general  demurrer  to  the  petition 
had  been  filed  before  the  traverse  was  filed, 
this  would  be  sncb  a  pleading  to  tbe  merits 
of  the  case  as  to  amount  to  a  waiver  of  serv- 
ice, or  of  any  defect  In  the  service.  Civ.  Code, 
§  4081;  Lyons  v.  Bank.  86  Ga.  48fi,  12  S.  B. 
882;  Railway  Co.  v.  Atkinson,  M  Ga.  780,  21 
S.  JSL  1010. 

4.  The  petition  of  tbe  plaintiff  claimed  dam- 
ages from  the  defendant  growing  out  ot  the 
erection  of  a  nuisance.  That  such  is  the  cause 
of  action  set  forth  In  the  petition  Is  dear.  At 
the  trial  the  evidence  showed  tiiat  flie  railroad 
which  was  flie  cause  of  the  nnlsaoce  was  not 
erected  by  Qie  defendant,  bnt  1^  one  of  ita 
pradecesBott  In  title,  either  the&Iacon  ftBmns- 
wlck  Railroad  Company  or  the  East  Tennessee, 
Virginia  ft  Georgia  Railroad  Company,  and 
that  that  whicb  Is  dalmed  to  be  a  nuisance 
was  In  ezistence  when  tbe  defendant  acquired 
title  and  came  Into  possession  of  the  raihmtd. 
Tbe  Code  dedares  that:  '*Ihe  alienee  of  a 
person  owning  the  property  Injured  may  sue 
for  a  continuance  of  the  nuisance;  so  the 
alienee  of  the  pnqiwrty  causing  the  nuisance 
Is  responsible  for  a  contlnnance  of  the  same. 
In  the  latter  case  there  must  be  a  request  to 
abate  before  action  btongfat."  Civ.  Code,  i 
3882.  One  Krbo  erects  a  nuisance,  and  also 
maintains  the  same,  is  liable  to  any  one  who 
Is  injured  Hwreby,  and  no  notice  of  the  harm- 
ful ^ects  resulting  from  the  nuisance,  or  a 
request  to  abate  I3te  same,  is  necessary  to 
maintain  an  action  against  such  person.  If, 
bowerer,  a  person  come  Into  possession  of 
propertr  upon  whldi  there  is  an  existing  nui- 
sance, befbre  an  action  can  be  maintained 
against  sucb  person  for  continnlng  the  nui- 
sance It  la  essential  that  there  shoold  be  a 
request  to  abate  It  before  any  liability  tor 
maintaining  the  same  would  arise.  Bonnw 
v.  Welbom.  7  Ga.  296.  314;  Railroad  Oo.  v. 
Cox,  88  Oa.  B61,  20  S.  E.  68;  Mlddlebrooks 
T.  Mayne.  06  Ga.  448,  462,  28  8.  E.  398.  It 
follOTra,  therefore,  that  where  the  petition  al- 
leges that  damage  has  been  sustained  by  the 
defendant's  erecting  a  nuisance,  and  the  evi- 
dence shows  that  that  which  is  claimed  to  be 
a  ntilsaace  was  not  erected  by  the  defendant, 
Irat  by  its  predecessor  In  title,  there  would  be 
such  a  variance  between  the  allegations  and 
the  invof  as  to  prevent  a  recovery  by  the  plain- 
tttC.  It  la  true  that  in  the  ease  of  Railroad  Oo. 
V.  English.  73  08.866,  It  was  held  that:  "Where 
one  railroad  company  erected  a  nuisance,  and 
was  aubaequently  leased  to  another  company, 


which  continued  to  maintain  such  nniaanee. 
if  the  owner  of  the  ptop&ty  on  which  it  was 
situated  notified  the  ptealdent  and  officers  of 
the  lessee  company  of  It.  and  bis  tenant  alao 
notified  the  section  master  of  tbe  company, 
this  was  sufficient  notice  and  demand  for 
abatement  and  the  tenant  could  bring  an  ac- 
tion for  Injuries  resulting  to  him  without 
mote.  Notice  of  the  nuisance  Is  soffldoit." 
And  Judge  Blandford,  In  tbe  c^inion,  says: 
"If  the  plaintiff  in  error  had  notice  of  tbe 
nuisance,  then  this  Is  all  that  Is  reqolied  be- 
fore action  brought'*  In  that  case,  bowerer, 
there  was  a  distinct  allegation  that  the  rail- 
road company  had  continued  to  maintain  the 
nuisance  after  having  been  notified  to  abate. 
A  similar  allegation  was  coitaiaed  Id  the  dec- 
laratiuk  In  the  case  of  Railroad  Co.  v.  Cox. 
supra.  In  the  present  case  the  plaintiff  saw 
fit  to  rest  his  case  upon  the  allegatltm  that  the 
defendant  had  erected  a  nuisance,  and,  falUng 
entirdy  to  siq^nrt  this  allegation  by  jftoot,  a 
verdict  in  his  favor  was  contrary  to  law. 
Judgment  revwaed.  AH  the  jostices  concnr- 
ring. 


8T0VALL  V.  STATE. 

(Sapreme  Court  ot  Georgia.   Feb.  10.  1899.) 

Cbdoxal  La.w— Contindakob— Nbw  ToLUt—Mm- 
Dxs— Maliob. 

1.  A  motion  for  a  continuance  Is  addressed  to 
the  sound  discretion  of  the  preuding  judge. 
It  does  not  a^iear,  in  this  ease,  that  he  abused 
sncb  discretion  In  his  refnsal  to  continue  the 
case. 

2.  A  ground  of  a  motton  for  new  trial,  which 
Is  based  on  the  admission  of  testimony  contain- 
ed in  a  letter  which  was  admitted  in  evidence 
over  the  objection  of  defendant's  counsel,  should 
set  out  Ia  words  or  substance,  the  contents  of 
the  letter  objected  to.  Certain^,  when  a  let- 
ter is  ref^red  to  as  belnp  oontauied  In  tiie  ap- 
proved brief  of  the  testimtmy  at  the  foot  of 
page  76,  and  it  appears  that  there  is  no  such 
page  of  the  brief,  tbe  exception  made  is  not 
good,  and  cannot  be  considered.  This  court  will 
not  pass  on  questions  raised  to  the  admis^bilitr 
of  evidence,  when  the  identification  of  the  evi- 
dence objected  to  is  left  uncertain. 

3.  Where  one  vduntaril?  fires  a  loaded  platol 
at  another,  without  excuse,  and  not  under  dr- 
cumstancea  of  justification,  end  Idlls  tbe  person 
at  whom  he  shot  the  law  will  hold  the  slayer 
re^wnaible  for  the  conuequences  of  his  act.  It 
ooncliiBiTel.T  presumes  maUce  on  the  part  of  the 
slayer,  and  tbe  grade  of  the  homicide  so  com- 
mitted will  not  be  reduced  to  Involuntary  man- 
alaoghter,  even  it  the  intent  of  the  sbiyer.  under 
audi  circumstances,  was  to  wound  or  cripple  Uw 
deceased,  and  not  to  kilL 

4.  Tbe  verdict  of  guilty  of  murder  In  this  case 
is  tnlly  supported  by  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dooly  county; 
Z.  A.  Llttlejohn,  Judge. 

J.  J.  Stovall  was  convicted  of  murder,  and 
brings  error.  Affirmed. 

Allen  Port,  Bosbee  ft  Bnsbee^  and  D.  A.  B. 
Cmm,  for  idalntlff  In  error.  P.  A.  Hooper, 
Sol.  Gen.,  and  J.  U.  Terrell,  At^.  Qea^  for 
ttie  State. 
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LITTLE,  J.  Berida  the  genenl  gniUDd 
that  ttae  verdict  Is  contrary  to  law,  and  iplfli- 
out  evidence  to  rapport  It,  the  motion  for  new 
trial  chows  that  excepUona  were  taken  to 
the  ruling  of  the  court  In  refusing  to  continue 
tlie  case,  and  In  admitting  In  evidence  a  certain 
letter  purporting  to  have  beoi  written  bj  the 
accused  btfore  the  homicide,  and  which  was 
addressed  to  C.  B.  Wort,  broQier  of  the  de- 
ceased, and  because  tine  court  erred  In  fftlltng 
to  diarge  the  Jury  the  law  applicable  to  Invol- 
untary manslaughter. 

1.  The  motltm  for  continuance  was  based 
on  two  grounds:  (1)  That  tba  accused  had 
been  conflned  In  the  oommon  Jail  of  the  coun- 
ty since  the  23d  of  April,  1808;  that  he  waa 
In  feetde  health;  had  been  a  sufferer  from 
bemotrbolds  for  SO  years,  accompaiiled  by  a 
nervousness  and  Indigestion;  that  the  con- 
finement had  aggravated  his  complaint,  and 
be  Is  physically  unfile  to  assist  counsel  In  the 
conduct  of  the  case  and  to  go  through  the  trial 
of  the  case,  and  for  these  causes  he  has  not 
had  full  opportunity  to  consult  wltii  his  at- 
torneys and  prepare  hJs  case.  Because  of 
the  absence  of  a  material  witness,  John  Ben- 
nett by  whom  he  expects  to  prove  matters 
important  to  his  defense,  which  were  set  out  In 
fall.  The  latter  ground,  however,  was  taken 
out  of  the  case  by  an  agreonent  In  writing 
made  by  the  solicitor  general,  admitting  that 
the  absent  wltneu.  If  present,  would  swear  to 
the  statements  contained  In  the  motion  for 
continuance,  with  a  further  agreement  that  the 
state  would  not  contest  the  truth  of  such  state- 
ments, In  accordance  with  the  provldona  of 
section  963  of  the  Poial  Code.  The  qiustlon 
then  remains,  was  It  error  for  the  jnesldlng 
Judge  to  refuse  to  continue  the  case  on  the 
ground  of  the  phydcal  condition  of  the  accus- 
ed? We  cannot  say  It  was.  To  the  evidence 
submitted  on  the  part  of  the  movant,  a  counter 
showing  waa  made  by  the  stats.  The  ques- 
tion Involved  was  one  of  fact,  the  truth  of 
which  It  was  the  province  of  the  Judge  to  try. 
The  accused  was  In  his  presence.  He  could, 
therefore,  determine  In  what  apparent  i^yslcal 
condition  he  was.  The  Judge,  from  the  sources 
of  Information  afforded  him,  ruled  the  accused 
to  trial,  and  we  cannot  say  that  be  erred.  The 
motion  was  addressed  to  his  sound  legal  dls- 
cretlfOL  It  does  not  ^vear  to  have  been 
abused.  The  evidence  relating  to  the  physical 
condition  of  the  accused  did  not  afford  any  rea- 
sonable expectation  that  he  would,  at  any 
time  In  the  future,  be  In  a  better  ^yslcal  con- 
dition than  at  the  time  he  submitted  bis  mo* 
tlon.  Tbae  was  no  oror  In  Its  ruling  which 
calls  for  the  Interterence  of  this  court. 

2.  The  second  ground  tat  the  amended  motlcm 
for  new  trial  asdgns  error  In  that  the  court 
allowed  a  certain  letter  to  be  admitted  In  evi- 
dence when  offered  by  the  state,  over  the  ob- 
jection of  defendants  counsel.  The  letter  is 
not  set  out  in  the  ground  assigning  error.  This 
court  has  repeatedly  ruled  that,  when  eTldence 
is  admitted  ova-  objection,  and  error  Is  assign- 
ed to  sneb  sdmlsslau,  such  evidence  must  be 


stated  In  the  ground  of  the  motion.  This  la 
obviously  the  better  practice.  Indeed,  It  verges 
near  Oie  Une  of  iKing  absolutely  necessary  for 
a  true  and  perfect  Identlflcatton  <rf  the  evi- 
dence which  was  admitted.  Courts  ought  not 
to  deal  with  uncertainties,  nor  pass  upon  any 
question  when  It  does  not  clearly  appear  what 
was  fhe  subject-matter  of  the  exception.  The 
maxtau,  "Id  catum  est  quod  certum  reddl  po- 
test," ought  not  to  be  made  applicable  In  cases 
of  this  character.  If  the  exception  Is  taken  In 
the  ground  of  the  motion  for  a  new  trial,  and 
the  evidence  eccepted  to  Is  not  set  out  In  sudi 
ground,  but  Is  referred  to  as  being  contained 
hi  the  brief  of  evidence,  It  Is  not  alone  the  In- 
convmlenro  wfaltA  It  causes  this  court  to 
search  the  brief  of  evidence  to  ascertain  what 
Is  the  objectionable  matter,  but  it  must  alwaya 
leave  such  nutter,  to  a  degree  at  leas^  uneer^ 
tain.  It  Is  therefore  not  alone  a  question  of 
practice  wbethw  this  court  will  consider  such 
exception,  but  the  sutwtantlal  merlte  of  the 
question  Involved  must,  to  a  limited  extent,  at 
least,  always  be  left  In  some  doubt.  Hence, 
as  before  saM,  this  court  has  ruled  thst  It  wfll 
not  consider  exceptions  taken  to  the  admls- 
skm  of  evidence,  mdess  ancb  evidence  la  set 
out  In  tbe  ground  of  the  motion  which  contains 
the  excq>tIon.  One  of  the  latest  of  such  rul- 
ings Is  found  In  Oie  case  of  Hers  v.  H.  B. 
Claflin  Co.,  101  Ga.  617,  29  &  B.  33.  See,  also, 
McElhannon  v.  State,  9D  Ga.  672,  26  S.  B.  501. 
In  tbe  preset  ease,  a  copy  of  tbe  alleged  I^- 
ter,  which  was  admitted  In  evidence,  to  which 
admission  exception  was  taken.  Is,  by  thb 
ground  of  the  motion,  referred  to  as  being  con- 
tained In  the  approved  brief  of  the  testimony, 
at  the  foot  of  page  76  thereof.  A  reference  to 
tbe  tvlef  of  evidence  contained  In  the  record 
discloses  the  tact  tiiat  the  brief  of  evidence 
ends  on  page  66,  and  there  Is  no  page  76  of  Qie 
brief  of  evidence.  And*  while  we  find  In  the 
Inlef  of  testimony,  on  another  page,  a  letter 
which  seems  to  meet  the  reference  In  the 
ground  of  the  motion  In  other  particulars,  we 
are  not  at  liberty  to  assume  that  a  copy  of  a 
letter  found  upon  another  page  of  the  brief 
than  that  designated  omtalns  the  objection- 
able matter.  This  being  tme,  It  must  be  ruled 
that  the  ground  of  the  motion  Is  not  properly 
taken,  and  cannot  be  considered. 

8.  Another  of  the  grounds  of  tbe  motion  al- 
leged error  on  ttae  part  of  the  Judge  In  falling 
to  charge  the  Jury  the  law  relating  to  taivolun- 
tary  manslaughter.  It  Is  argued  that  the 
statement  of  the  accused  advances  the  theory 
that,  while  he  shot  the  deceased,  he  did  not  do 
so  with  any  Intent  to  kill  him;  that  he  did  not 
Intend  to  Inflict  any  wound  on  him  In  a  vital 
part  of  the  body,  but  that  his  purpose  In  shoot- 
ing was  to  disable  the  deceased  from  shooting 
him;  and  that  such  a  theory  calls  for  a  dtarge 
on  the  law  of  Involuntary  manslaughter,  so 
that,  If  the  jury  bdleve  the  statement  in  this 
regaord,  they  would  be  authorized  to  fix  tbe 
grade  of  tbe  homldde  as  that  of  Involuntary 
manslaughter.  The  proposition  Is  not  a  sound 
one.  If  one  shoot  another  with  an  Intent  to 
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wonnd  or  cripple  hbn,  and  wlthont  any  Intent 
to  kill,  other  than  Is  manifested  by  the  act  ot 
abootlng,  bat  does  kill,  and  there  Is  no  Justifi- 
cation or  excnse  for  the  shooting,  such  killing 
will  never  be  Inrolnntary  manalangbter.  To 
Intend  even  a  slight  personal  Injury,  and  to  In- 
flict It  without  excuse,  InvolTes  malice.  Kill- 
ing another  with  a  deadly  weapon  may  be 
murder,  thougb  there  was,  In  fact,  an  Inten- 
tion not  to  kill.  This  Is  so  because  the  law 
will,  In  the  absence  of  excuse,  presume  or  Im- 
ply the  Intention  to  kill,  even  when  to  do  so  Is 
contrary  to  the  actual  fact  The  purpose  of 
the  law  la  to  hold  the  slayer  responsible  for 
the  consequences  of  his  act,~not  the  conse- 
quences which  might  have  ensued,  but  those 
which  did  ensue.  Gallery  t.  State,  92  Oa. 
463,  17  8.  E.  863;  Lanier  t.  State  (present 
term)  82  S.  B.  335.  Should  the  effect  of  the 
shot,  fired  under  such  circumstances,  be  to 
wound,  bat  not  kill,  then  the  Intention  with 
which  the  shot  was  fired  becomes  a  material 
question,  under  an  Indictment  for  assault  with 
Intuit  to  murder.  But  where  one,  without  ex- 
cuse or  Joatlflcatlon,  shoots  at  another  for  the 
purpose  of  maiming  or  woondlng  him,  and 
without  any  actual  Intention  to  kill  the  per^ 
son  at  whom  be  fires,  but  the  shot  does  pro- 
dace  death,  the  person  so  shooting  is  guilty  of 
murder,  because  death  ensued  as  the  result  of 
his  act,  and,  the  killli^  being  the  natural  re- 
sult of  the  shooting,  the  slayer  could  not  avail 
himself  of  the  plea  of  want  of  Intent  to  kill. 
There  was  no  dement  of  Involuntary  man- 
slaughter shown  by  the  evidence  In  this  case. 
The  accused  will  be  heli  responsible  for  the 
consequences  of  his  act.  The  shooting  being 
shown  to  be  voluntary,  the  offense  will  not  Ik 
reduced  because  other  consequences  might 
have  ensued  from  such  voluotaiy  shooting. 

4.  The  remaining  ground  of  the  motion  for 
new  trial  Is  not  cerUfied  to  be  true  and  cor- 
rectly taken  by  the  presiding  judge,  and  there- 
fore cannot  be  considered.  Tbe  evidence  In 
the  case  shows  the  grade  of  homicide  of  which 
the  plalntltr  in  error  was  guilty  to  be  murder, 
and  that  beyond  any  reasonable  doubt  or  ques- 
tion, and  tbe  Judgment  refusing  a  new  trial  Is 
afflimed.  Ail  the  Justices  concurring. 


MALtARD  T.  ALUtKD. 

(SnpTune  Ooort  of  Georgia.  Feb.  11,  18M.) 

Tbxdob  An  Fdbohissb— DBnonva  Tiiilb— Bb- 
lamr  a  Bquirr— Frbsdkftioh— Aotiok 
ros.  Fbiob. 

1.  A  poTchaser  of  land,  who  is  In  poBseesion 
ander  a  bond  for  titles,  cannot  have  relief  in  eq- 
uity aVainst  his  contract  to  pay,  on  the  mere 
ground  of  s  defect  in  title,  unless  he  alleges 
that  the  vendor  is  insolvent  or  a  nooresideot, 
or  some  other  fact  which  would  make  it  Inequi- 
table for  tbe  vendor  to  enforce  the  peymeDt  of 
the  purchase  money,  (a)  When  a  plea  seeking 
relief  of  the  character  above  referred  to  fails  to 
aU«<»  that  the  vendee  is  oat  of  possesion,  "the 
conShuion  of  law  is  that  he  Is  in  possession  nn- 
dsr  the  eootzact  of  purchase  set  forth." 

&  Whoe  a  pnrdiaser  of  land,  who  Is  in  pos- 
■Btsiw  onder  a  bond  for  titiB,  seeks  to  defeat  an 


action  on  a  promissory  note  given  as  a  part  of 
tlie  purchase  price  on  tbe  ground  that  bis  v^ 
dor  Is  Inaolvent,  and  nnatde  to  respond  in  dam- 
ages for  a  breach  of  tbe  bond  arisiog  from  a 
defect  In  title  to  the  property,  tbe  insolvency 
must  be  distinctly  alleged.  Aii  aUefi^tlon,  "on 
information  and  belief,'  of  facts  whidi  do  not 
clearly  show  an  insolvency,  is  too  anoeztain. 
(Syllabns  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Held,  Judge. 

Action  by  E.  W.  Allred  against  W.  J.  Mal- 
lard, Jr.  Judgment  for  plaintiff.  Deffendaat 
brings  error.  Affirmed. 

Anderson,  Felder  &  Davla,  for  plaintiff  in 
error.   Maddox  &  Terrell,  for  defendant  in 

OOBB,  J.  AUred  brought  milt  against  Mal- 
lard on  a  prmnlssory  note  for  f&iflOO.  Tbe 
defendant  pleaded  that  the  note  was  given  as 
a  part  of  the  pnrcbaae  money  of  certain  min- 
ing lands;  that  he  bad  paid  11,000  cash,  and 
had  given  two  notes,— the  one  sued  on,  and 
another  for  the  sum  of  $26,000,— and  liad  tak- 
en from  the  plafatlfl  a  bond  for  titles.  At  the 
time  of  making  the  trade,  plaintiff  rqiresent- 
ed  that  he  was  the  owner  of  all  the  propertr, 
except  one  parcel,  known  as  "Part  of  the  W. 
B.  Tate  Tract"  Since  the  signing  of  tbe 
note,  defwdant  has  learned  that  the  plaintiff 
has  only  a  bond  tor  titles  to  other  parts  ot  tbe 
property  which  he  contracted  to  sdl  defend- 
ant, and  which  constitutes  the  larger  pnrtion 
of  the  land  boi^bt,  and  Is  known  as  the  "X>ar- 
nell  Place."  Plaintiff  Is  Indebted  In  tbe  sum 
of  $10,000  for  the  purdiase  of  the  part  of  tbe 
W.  B.  Tate  tract,  above  mentioned,  and  in 
the  sum  of  $10,000  for  the  purchase  of  the 
Darnell  place.  Defendant  Is  "not  very  well 
acquainted  with  the  financial  condition  of  tbe 
plaintiff,"  but  charges,  on  Information  and  be- 
lief, that  he  Is  a  man  of  small  property,— not 
owning  enougb  to  afford  this  defendant  any 
security  for  paying  him  the  large  sum  of  mon- 
ey demanded  In  the  suit,— and  if  defendant 
should  i>ay  tbe  same  to  the  plaintiff,  who  is 
not  In  a  position  to  bind  the  title  by  contract 
of  sale,  defendant  would  lose  all  of  the  money 
paid  by  him,  unless  the  said  plaintiff  sfaonld 
pay  up  all  <rf  the  purchase  money  due  by  bfan 
to  tbe  real  owners  of  the  land.  The  prayn 
of  tbe  plea  was  "that  the  said  plaintiff  be 
nonsuited,  and  his  case  dismissed,  for  the  rea- 
son that  the  same  is  prematurely  brought,  and 
that  defendant  be  hence  dismissed,  with  his 
reasonable  costs."  The  [dalntlff  demurred  to 
the  defendant's  plea  on  tbe  ground  that  what 
was  therein  contained  did  not  amount  to  an 
allegation  that  the  plaintiff  was  Insolvent,  and 
that,  In  the  absence  of  a  distinct  avermait  to 
that  effect,  the  plea  set  up  no  valid  defense  to 
the  note  sued  on.  The  court  sustained  the 
demurrer  and  struck  tbe  plea,  and  to  this  the 
defendant  excepted. 

L  There  was  no  error  in  so  staining  tbe  de- 
murrer. The  Idea  Is  an  anomaly.  It  seenu 
to  be  an  effort  to  set  119  facts  wliiCh  would 
amoont  to  a  plea  In  bar,  bvt  ita  piaTer  Is  In 
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abatement.  There  is  no  prayer  for  a  rescis- 
sion of  the  entire  contract,  nor  an  abatement 
of  the  purchase  price  for  the  loss  of  that  part 
oC  the  land  to  which  plaintiff  has  no  title.  It 
seeks  to  hold  the  plaintiff  to  his  contract  of 
sale,  bnt  at  the  same  time  denies  his  right  to 
enforce  It.  As  a  plea  in  abatement.  It  has 
no  peralleL  As  a  plea  In  bar.  It  falls  for  want 
of  essential  averments.  However  classlfled, 
It  Is  Insnfflclent.  To  make  It  perfect  as  a 
plea  In  bar.  It  was  oecessary  that  the  defend- 
ant sbottld  distinctly  allege  either  that  he  Is 
out  of  possession,  or  some  ground  of  equitable 
Interference  recognized  as  available  to  one  In 
possession.  Where  there  has  been  anything 
like  a  sabstaotlal  payment  made  on  the  pur- 
chase price,  It  might  be  inferred  that  the 
bolder  of  a  bond  for  titles  Is  in  possession. 
McGebee  v.  Jones.  10  6a.  127,  133.  But  It  U 
not  necessary  In  the  present  case  to  rely  on 
sncb  an  Inference  to  show  that  the  plea  was 
defective.  The  failure  to  allege  in  the  plea 
that  the  defendant  Is  out  of  possession  au- 
thorizes the  conclusion  that  he  is  In  posses- 
sion. In  the  case  Just  cited,  NIsbet,  J.,  says: 
"The  bUl  does  not  show  that  Jones  went  into 
possession  of  these  lands,  but  that  fact  Is  in- 
ferable from  his  complying,  to  so  large  an 
extent,  with  the  contract,  in  paying  the  great- 
er part  of  the  purchase  money.  Not  mui^ 
reliance,  however,  Is  placed  upon  this  Inf^ 
ence.  To  place  himself  out  of  the  operation 
of  the  rule  which  I  am  about  to  state,  I  con- 
clude that  the  complainant  In  equity  must 
show  by  his  bill  that  he  is  ont  of  possession. 
Oomlng  Into  eqnlty  for  relief,  the  complainant 
must  make  a  case  vrlthin  the  rule  of  law 
which  authorizes  the  relief.  If  out  of  pos- 
session, I  may  concede,  tor  the  sake  of  the 
argument,  that  he  is  entitled  to  relief;  but 
not  otherwise.  Not  averring  that  fact,  the 
conclusion  of  law  Is  that  he  Is  In  possession 
under  the  contract  of  purchase  set  forth. 
The  rule,  then,  Is  this,  to  wit:  A  purchaser 
of  land,  who  Is  in  possession,  cannot  have  re- 
lief In  equity  against  his  contract  to  pay,  on 
the  mere  ground  of  a  defect  of  title,  without 
a  previous  eviction.  When  he  goes  in  under 
a  deed  with  covenants  ot  warranty,  and  ap- 
prehends a  failure  of  title,  and  wishes  relief 
before  eviction,  he  must  resort  to  his  cove- 
nants; U  under  a  bond  for  titles,  he  must  re- 
sort to  bis  bond."  See,  also,  McCauley  v. 
Moses,  4ft  Oa.  577;  Smith  v.  Hudson,  46  Oa. 
208;  Booth  v.  SafTold,  46  Ga.  278;  Black  T. 
Walker,  96  Ga.  81,  26  S.  E.  477.  The  case 
of  Clark  v.  Oroft,  61  Ga.  868,  relied  on  by 
counsel  for  plalntiCF  in  error,  is  clearly  distln- 
g^iishable  from  the  ooe  now  under  considera- 
tion, as  well  as  the  cases  cited  supra.  In  that 
case  there  was  a  stipulation  in  the  contract  of 
sale  that  the  removal  of  certain  liens  and  In- 
cumbrances which  were  on  the  property 
should  be  a  condition  precedent  to  the  pay- 
ment of  the  purchase-money  notes.  Suit  was 
Drought  on .  the  notes  before  these  Incum- 
braacefl  had  been  removed,  and  the  d^endant 
was  properiy  allowed  to  plead  the  agreemait 


between  himself  and  the  plaintiff.  A  resort 
to  the  courts  by  the  plaintiff  to  collect  the 
money  before  paying  off  the  incumbrances 
was  In  Itself  a  breach  of  the  bond.  The  case 
of  McLaren  v.  Irwin,  63  Ga.  276,  was  also 
relied  on  by  the .  plaintiff  In  error.  In  that 
cafe  it  was  alleged  thafthere  was  outstanding 
paramount  title  in  a  stranger,  and  tliat  the 
obligor  In  the  bond  was  Insolvent.  In  the 
present  case,  as  we  shall  presently  show, 
there  was  no  sufficient  allegation  of  the  In- 
solvency of  the  maker  of  the  bond.  The  de- 
fendant not  alleging  that  he  was  out  of  pos- 
session, he  should,  as  a  reason  for  refusing 
to  pay  the  note  givoi  as  a  part  of  the  purchase 
money  of  the  land,  allege  In  his  plea  that  the 
plaintiff  Is  Insolvent,  ot  a  nonresident  of  the 
state,  or  some  other  fact  of  similar  nature 
whl<ft  would  make  It  Inequitable  for  the  plain- 
tiff to  enforce  the  contract  of  sale  by  com- 
pelUi^  the  defendant  to  pay  the  purchase 
money,  when  the  plaintiff  was  not  clothed 
with  title  to  the  land  which  Is  the  subject- 
matter  of  the  contract 

2.  The  Inability  of  the  plalntifl  to  respond 
In  damages  for  a  breach  of  the  bond  being  a 
fact  essential  to  make  the  defense  set  up  In 
the  present  case  available,  It  Is  absolutely 
necessary  that  such  insolvency  should  be  un- 
equivocally charged.  McGehee  v.  Jones,  su- 
pra. We  do  not  think  that  the  allegations  in 
the  defendant's  plea  as  to  this  matter  are  suf- 
ftclent  Id  the  case  last  cited  It  was  alleged 
that  the  plaintiff  had  been  Informed  and  be- 
lieved that  the  defendant  resided,  or  at  least 
remained  a  greater  portion  of  his  time,  out 
of  the  Jurisdiction  of  the  courts  of  the  state, 
viz.  In  Alabama,  that  the  great  bulk  of  his 
property  was  there,  and  "that  he  has  not 
sufficient  property  within  the  Jurisdiction 
aforesaid  to  respond  to  your  orator  In  dam- 
ages for  a  breach  of  the  condition  of  the  bond 
aforesaid;  nor  has  he  In  hand,  remaining, 
enough  of  the  assets  of  the  estate  to  make 
good  such  damages,— most  of  the  assets  hav- 
ing been  distributed  or  otherwise  disposed  of 
by  htm."  Judge  NIsbet,  In  discusdng  this 
point,  says:  "He  does  not  aver  that  the  ex- 
ecutor has  no  assets  to  pay  the  damages.  He 
says  that  he  has  not  in  hand  sufficient  for 
that  purpose,  and  adds  that  most  of  the  assets 
have  been  paid  out  or  distributed.  There  is 
no  certainty  In  the  averment"  In  the  pres- 
ent case  the  defendant  charges,  "on  Informa- 
tion and  belief,"  that  the  plaintiff  is  "a  man 
of  small  property,— not  owning  enough  to  af- 
ford this  defendant  any  security  for  paying 
him  the  large  sum  of  money  demanded  in  his 
suit"  This  averment  commits  the  defendant 
to  "almost  nothing."  Martin  v.  Lamb,  77 
Ga.  2B2,  3  S.  E.  10;  Stancel  v.  Puryear,  68 
Ga.  446,  and  cases  cited.  It  is  true,  the  de- 
fendant does  go  further,  and  aver  that  he 
"would  lose  an  of  the  m<Hiey  paid  by  him, 
unless  the  said  plaintiff  should  pay  up  all  of 
the  purchase  money  due  by  him  to  the  real 
owners  of  the  land."  But  this  allegation  re- 
lates back  to,  and  dq;>endB  iqwn,  the  torma 
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aTerment.  tbat  plaintiff  ft  "a  man  of  small 
prf^KTty,  and  nnable  to  afford  d^endant  se- 
cnrlty."  and  tUa  charge  la  bawd  merely  "oa 
Information  and  bell^"  Bqultr  would,  of 
conne.  Interfere  and  grant  rell^  against  a 
palpaUe  fraud  on  the  part  of  fiie  obligor  In 
the  bond  for  tltlei,  bat  thwe  le  no  allegation 
In  the  plea  ta  the  proent  caae  mfflclent  to 
OHUtltute  a  charge  of  fraud.  An  allegation 
that  the  plaintiff  represented  that  be  was  the 
owner  of  certain  land,  which  be  contracted  to 
sell  to  the  defendant,  whereas  In  tact  he  was 
In  possession  of  It  under  a  bond  for  titles, 
would  not  be  snffldent,  without  more,  for  this 
purpose.  Especially  would  this  be  true  In  the 
case  now  under  consideration,  where  the  only 
prayer  In  the  plea  Is  to  dismiss  the  salt  In  or- 
Aee  that  the  vendor  may  have  an  opportunity 
to  acquire  title  tcT  the  property  which  he  has 
contracted  to  sell,  and  there  Is  no  prayer  for 
a  resdsslon  ot  the  contract  on  account  of  the 
facts  alleged  to  constitute  a  fraud  nput  the 
defendant.  There  was  no  error  In  sustaining 
the  demurrer.  Judgment  affirmed.  All  the 
JustlceB  concurring. 


ARMSTRONG  T.  HIGH  8t  aL 
(Supreme  Court  of  Georgia.  Feb.  11,  1899.) 
Appeal— Rktibw. 

This  being  a  dose  case,  and  the  court  bar- 
ing  erred  both  in  Bdmitting  and  in  rejecting  evi- 
dence, there  should  be  another  trIaL 

(SyllabuB  by  the  Coort.) 

Error  from  city  court  of  Atianta;  3.  D.  Bo- 
ry.  Judge. 

Action  by  Harry  Armstrong  against  J.  M. 
High  &  Co.  Judgment  for  d^eudants,  and 
plabitiff  brings  error.  Beversed. 

Shepaid  Bryan,  for  i^lntlff  la  etior.  Dot- 
sey.  Brewster  &  Howdl  and  Arthur  Heyman, 
f<v  defendanta  in  error. 

LtTUFKIN,  P.  J.  This  was  an  action  by 
Armstnmg  against  J.  31.  High  &  Co.  for  a  bal- 
ance upon  a  salary  alleged  to  be  due  by  the 
defendants  to  the  plaintiff  aa  a  clerk,  the  pe- 
tition alteglng  that  the  plaintiff  bad  been 
wrongfully  and  without  cause  discharged  bfr 
fore  the  ^dration  of  his  term  of  employ- 
ment, whldi  was  for  a  period  of  one  year. 
It  was  further  alleged  that  a  part  of  the  con- 
sideration of  the  contract  of  employment  was 
the  entering  of  a  retraxit  by  the  [rfaintlff  In  a 
former  suit  brought  by  him  agabut  the  de- 
foidants  upon  another  and  distinct  cause  of 
action.  The  alleged  contract  relied  on  by  the 
plaintiff  in  the  present  action  was  In  pan^ 
and  according  to  Its  terms  was  not  to  be  ful^ 
performed  within  a  year  from  the  time  It 
was  made.  The  evidence  Introduced  by  him 
Bbowed,  however,  that  tiie  contract  had  been 
entered  upon  and  to  a  large  extent  perf onn- 
ed.  The  defendants  denied  having  made  with 
the  plaintiff  any  contract  tor  an  entire  year's 
service,  and  also  art  up  the  statute  of  frandL 


The  evidnace  at  the  trial  was  oonfllettnfr  ana 
the  Jury  returned  a  verdict  In  favor  ot  the 
defendants. 

It  appeared  that  the  plaintiff  had  placed  the 
claim  npmi  which  this  actlMi  was  brought 
In  the  hands  of  an  attorney,  named  Tbomas 
Wright,  fw  GfrtlectkuL  The  court,  orer  the 
objection  ot  the  plaJnMff,  p«mltted  McClel- 
land, a  member  of  the  defoidants*  flrm,  to 
testify  as  follows:  "I  toUi  Sir.  Wright,  If  be 
would  get  a  rentable  wltneas  to  atate  tbat 
whldi  be  stated  to  me,  I  would  give  him  a 
check  for  the  amount  Mr.  Wright  stated  to 
me  that  'iSx.  Armstrong  could  show  by  Jobn 
Sforrls,  wbo  was  the  only  witness,  tbat  I  bad 
talked  with  Mr.  Morris,  and  had  stated  tbat 
I  had  hired  Mr.  Armstrong  for  a  year;  and  I 
aald,  Tom,  If  Mr.  Morris  wIU  say  that  I  saJd 
I  hired  [Armstrong],  fw  a  year,  I  wQl  give 
him  a  check  for  it'  I  knew  he  would  not 
state  It  *  *  *  Wboi  Mr.  Armationg  fUled 
to  substantiate  what  be  had  told  hlno,  Mr. 
Wright  said:  'I  will  drop  it;  I  wlU  hare 
nothing  more  to  do  wHh  It' "  Bxo^tion  was 
taken  specially  to  the  evidence  emhnuied  la 
the  laat  sentence  ot  the  above-qvoted  testi- 
mony. We  fldnfc  tiie  court  erred  In  allowing 
the  witness  to  state  aa  a  tact  tiiat  **Arm- 
stTong  failed  to  substantiate  what  be  had 
t(dd"  hia  attnm^.  The  witness  mattUesOy 
derived  bis  whole  knowle^e  on  this  aabject 
mer^  ttom  hearsay.  Indeed,  be  did  not  pro- 
fess to  know,  otberwlae  than  from  Us  oon- 
versatlon.  with  the  attorney,  what  bad  panaod 
between  the  latter  and  his  dlent  We  also 
think  It  was  erroneons  to  allow  the  wltneas  tD 
testify  that  Wright  the  plaintiff's  former  at- 
torney, had  said.  In  effect  that  bdng  esse- 
vtnced  hla  cUent  had  falsely  represented  to 
him  what  Mfwria  would  swear,  be  (the  atOar- 
ney)  would  tbereCore  abandon  the  cam.  We 
do  not  understand  that  an  attorney  at  law. 
employed  to  collect  a  dalm,  has,  aa  agoit  tor 
hla  client  anUiority  to  admit  that  the  latter 
bad  made  fslse  statunenta  about  hla  ease,  w 
tbat  such  attorn^  can  bind  bis  cUmt  1^  tiie 
expression  of  an  opinion  that  ttie  dalm  in 
his  bands  tor  oollecttan  Is  not  a  Juat  on& 

The  court  refused  ta  permit  the  i^Intlff  to 
Introduce  In  evidence  any  portion  ot  tlie  rec- 
ord ot  the  tiseaas  snlt  hi  whlcii  the  rrtraxit 
had  been-  entered,  OEcept  the  Jodgmait  enter- 
ed thweln.  We  tiUnk  thls  ruling  was  mo- 
neons.  In  view  of  the  all^iaUonB  in  the  plain- 
tiff's petition,  he  was  mtlfled  to  sliow  die 
precise  character  of  the  fonn«  action,  aa  wd 
as  the  dlsposttton  ot  It  TbJa  ertdenos  was 
certainly  relevant  upon  flie  qneatloai  ot  ttie 
statute  <tf  tnuds,  and  ma  also  admlaalMe  as 
corroborative  of  the  plalnQff'a  teattaaony  tat 
aupport  of  the  eonfimtlon  fliat  hia  teou  ot  em- 
ployment was  tbr  <me  year. 

The  f(n«going  covers  aS  tbe  matufal  qnea- 
tlona  In  the  cue.  AnoUier  paint  made  was 
tbat  tte  court  allowed  BoU,  another  mem- 
ber ot  the  deCmdantaP  Ann.  to  tastlCy  aa  to 
the  custom  of  the  house  rdativ^  to  making 
omtiaetB  with  Ua  anHMoyte  U^tpsui,  how- 
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enr,  tliat  tbe  wltaen  alluded  to  ttHa  custcon 
mmly  u  lUnatratinK  his  knowledge  of  tbe 
matter  Id  band,  and  tbat  tbe  ooort  distinctly 
loformed  the  Jury  that  Annstrong  was  not 
bound  by  any  inch  custom,  If  it  existed. 
Jodgment  rerersed.  All  the  justices  concor- 
Ting, 


GANNON  T.  BQOTTISH-AMBIRICAN 
MORTG.  CO. 
{Supreme  Court  of  Georgia.  Feb.  11,  1899.) 
nauBT— What  ComnTuns. 
Tht  fact  that  the  borrower.  In  addition  to 
the  mazimum  legal  rate  of  interest  reserved  on 
a  given  loan,  also  paid  the  attoineya  of  the 
lender  tbeir  fee  for  examining  titles  to  the  land 
conveyed  as  aecnrlty  for  the  debt,  did  not  render 
the  transaction  usurious  as  to  tiie  lender,  es- 
pecially when  the  latter  neither  authorized  the 
charge  nor  shared  in  the  fee.  This  is  true,  not- 
withstanding the  borrower  did  not  know  who 
the  attorneys  for  the  lender  werei  and  did  not 
agree  to  pay  their  fees  until  after  the  papers 
for  the  loan  bad  been  prepared,  and  the  money 
had  been  forwarded  by  the  lender. 
(Syllabus  by  tbe  Court) 

Error  from  dty  court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  the  Scottish-American  Mortgage 
Company  against  Annie  Gannon.  Judgment 
for  i^ntlff,  and  defendant  brings  error.  Af- 
firmed. 

T.  C  Battle  and  W.  X.  Heywsrd,  for  plain- 
tiff In  error.  Sing  ft  Anderson,  for  defendant 
in  error. 

LEWIS.  J.  The  Scottlsb-Amerlcan  Mort- 
gage 0(HUpany  broni^t  salt  against  Annie 
Gannon  for  $4i(^,  besides  Interest  upon  cer- 
tain promissory  notes  given  by  the  latter  to 
the  fbrmer.  Petitioner  alleged  that  the  de- 
fendant had  ececnted  a  deed  to  certain  land 
to  secure  the  notes  and  coupons  sued  upon, 
and  that  petitioner  ezeeoted  back  to  defend- 
ant a  bond  for  titles,  conditioned  to  reconvey 
tbe  property  upon  payment  of  tbe  Indebted- 
ness. Judgmmt  was  prayed  for  the  fuD 
amoiint  due,  and  that  the  right  and  title  to 
the  land  as  security  for  said  Indebtedness  be 
recognlxed  and  established.  Defendant  an- 
swered, admitting  that  she  borrowed  of  plaln- 
tur  the  sum  of  money  sned  for,  and  executed 
the  papers  set  out  In  plaintiff's  petition,  but 
alleging  tbat,  when  tbe  money  was  paid  over 
to  ber,  there  was  deducted  from  the  original 
amount  tbe  sum  of  $50,  the  fee  charged  for 
examining  tbe  titles  by  King  &  Anderson,  the 
plalntlff*8  r^rular  attorneys;  that  she  did  not 
employ  the  attorneys  to  act  for  her,  and  did 
not  know  until  after  the  loan  had  been  ob- 
tained, and  papers  prepared,  who  the  attor^ 
neys  were,  nor  did  she  agree  to  my  the  fees 
of  each  attomeya  to  examine  said  titles  or  to 
draw  up  tbe  papers,  defendant  having  agreed 
to  pay  others  a  commission  of  $175  to  pro- 
cure for  ber  tbe  amonnt  of  money  she  de- 
sired, which  commissions  she  paid;  and  that 
the  sunn  of  ¥50  deducted  for  plaintlfTs  attor^ 


neys  Is  nsnry  In  the  note  nisd  on,  sod  In  the 
loan  deed  executed  by  her  to  plalntUt.  To 
this  plea  of  defendant  tlie  plaintUf  dnnnrred, 
and  to  the  Judgment  ot  tbe  trial  Judge  sus- 
taining the  demurrer  and  striking  her  plea 
the  defendant  excepts. 

It  will  be  noted  tbat  there  Is  no  allegation 
In  tbe  plea  that  the  lender  antborlzed  the 
charge  made  by  its  attorneys  for  examining 
the  titles,  or  tbat  It  had  any  knowledge  of 
the  samc^  or  tbat  It  shared  In  tbe  fee  paid  by 
the  borrower.  Under  tbe  ruling  of  this  court 
In  McLean  t.  Oamak,  97  Ga.  804,  2B  B.  B.  49S, 
tbe  plea  Insisted  upon  by  tbe  defendant  below 
constttnted  no  1^1  defense  to  tbe  action. 
The  court  therefore  did  not  err  In  sustaining 
the  demurrer  to  the  defendant's  {flea.  See, 
also,  Merck  t.  Mortgage  Oo.,  79  Or&.  213-282, 
7  S.  E.  266;  Hughes  t.  Grlswold,  82  Ga.  29&- 
308,  0  S.  B.  1092;  Sanders  v.  Nlcolson,  101 
Ga.  739,  28  S.  Bl  976  (Syl.,  point  2>. 

Judgment  afflrmed. 


BALDWIN  FERTILIZER  00.  T.  THOMP- 
SON et  aL 
(Supreme  Court  of  Georgia.  Feb^  11,  1899.) 
SntoiAi.  AosKT— NonoB  or  Atjthobitt— Ratifi- 

CATIOJt. 

1.  One  who  deals  with  a  spedal  agent  Is 
chargeable  with  notice  of  the  extent  of  the  lat- 
ter's  authOTity,  and,  if  sach  agent  makea  a  set- 
tlement not  within  the  scope  of  hla  agenor,  the 
settlement  is  not  binding  upon  the  principu. 

2.  A  principal,  who,  in  law,  is  entitled  to  the 
possession  and  control  of  personal  property,  la 
not  bound  by  an  nnautborized  agreement  of  an 
agent,  by  which  the  principal  obtains  ttie  pos- 
session thereof;  nor  will  the  principal,  mere- 
ly by  retaining  possession  of  such  property  ajft- 
er  receiving  the  same  from  the  agent,  be  char* 
ged  with  a  ratification  of  the  att  of  the  agent. 
This  is  80  because  it  was  the  right  of  the  prin- 
cipal, either  with  or  withont  such  an  agreemmt, 
to  hold  and  possess  the  property. 

(Syllabus  by  the  Court) 

Error  from  superior  court.  Dodge  county; 
P.  H.  Burch.  Judge  pro  hac. 

Action  between  the  Baldwin  Pertniser  Com- 
pany and  Thompson  &  McAIlster.  From  the 
Judgment  the  company  brings  error.  Re- 
versed. 

Roberts  &  Mllner  and  W.  M.  Qements,  for 
plalntlflF  In  oror.  B.  Herman  and  3.  H. 
Martin,  for  def mdanta  In  error. 

LITTLE,  J.  1.  The  first  question  to  be  con- 
sidered !s  whether  the  plaintiff  In  error  was 
bound  by  tbe  action  of  Its  agent,  Bostwtck, 
in  agre^ng  to  accept  from  the  defendants 
in  error  certain  notes  given  for  fertilizers,  In 
tbe  possesntfon  of  the  latter.  In  payment  of 
their  debt.  Hie  law  Is  that  tbe  principal  Is 
only  bound  for  the  acts  of  his  agent  within  tbe 
scope  of  blB  authority.  Civ.  Code,  S  3021. 
The  evidence  for  defendants  In  error  did  not 
show  that  Bostwlck  had  any  authority  to 
make  the  contract  by  which  It  was  claimed 
their  note  was  settled.  Tbat  ca  tbe  part  of 
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the  fertilizer  companr  distinctly  showed  that 
Boatwlck,  who  was  connected  with  It  as  a 
salesman,  had  no  such  authority,  and  that  a 
written  contract  existed  between  the  ferti- 
lizer company  and  Thompson  &  McAIister, 
which  fully  covered  the  subject  of  the  con- 
tract; and  In  dealing  with  Bostwick  as  the 
agent  of  the  fertilizer  company  Thompson  & 
McAllster  did  so  at  their  own  risk.  If- Bost- 
wick had  the  authority  to  make  such  a  con- 
tract, then,  of  course,  the  act  of  the  agent 
was  the  act  of  the  principal.  If  he  did  not, 
then  the  fertilizer  company  was  not  bound  by 
the  contract.  It  seems  to  as  that  It  Is  clearly 
established  under  the  evidence  that  the  agent 
exceeded  his  authority  hi  making  the  alleged 
settlement  with  Thompson  &  McAIister,  and 
that  the  fertlUzer  company,  the  prlndpal,  was 
not  boond  by  such  contract  Camp  t.  Trust 
Co..  97  Oa.  662,  26  8.  E.  362. 

2.  Bnt  It  to  dalmed  that  the  fertilizer  com- 
pany, after  the  making  of  the  alleged  contract 
betwe^  Bo8twi(A  and  Thompson  &  McAIis- 
ter, by  retalnbig  possession  of  the  property 
whidi  Bostwick  received  under  the  terms  of 
that  contract  ratified  the  same,  and  la,  there- 
fore, bonnd  by  its  terms.  As  a  pn^odtlou  of 
law.  It  Is  undoubtedly  true  that  a  principal 
may  ratify  the  acts  of  an  unauthorized  agent, 
and,  when  ratified,  the  principal  Is  as  much 
bound  by  the  tsxma  of  the  contract  entered 
Into  as  If  at  the  time  of  Its  ececntloD  the  agent 
was  authorized  to  make  the  contract  It  Is 
also  tme,  as  a  proposition  ot  law,  that  the 
principal  may  so  conduct  himself  that  the  law 
will  presume  that  he  did  sanction  and  con- 
firm file  act  of  the  agent  and  adopt  It  as  his 
own.  These  prlncli^es  are  Invoked  by  the 
defendants  bt  error  to  maintain  the  contract 
entered  into  between  ttiemaelves  and  Bost- 
wick. The  oJhtention  Is  that  when  Bost- 
wick came  to  Thompson  &  McAIister  to  pro- 
care  the  notes  they  held  for  fntlllzers  sold 
the  lattCT  declined  to  gfve  up  such  notes  until 
their  own  note,  which  they  bad  previously 
given  to  the  fertilizer  company,  was  surren- 
dered as  paid;  that  the  agent  agreed  to  do 
this,  and  under  that  agreement  received  from 
Tliompaon  ft  McAIister  the  farmers'  notes  for 
fertilizers,  which  he  delivered  to  the  comjMmy; 
that  the  latter  retained  the  notes,  and  col- 
lected the  amounts  doe  on  a  number  of  them, 
and  by  bu(^  retmtlon  and  ct^ection  the  com- 
pany ratified  the  act  of  Bostwick  In  making 
the  contract  and  adt^ted  the  terms  of  such 
contract  as  Its  own;  hence,  If  Bostwick  had 
no  original  authority,  that  the  company  rati- 
fied his  contract,  and  to  bonnd  by  it  How- 
ever thto  may  be,  under  a  state  of  facts  dif- 
ferent from  those  which  appear  In  the  pres- 
ent ncorA,  we  are  sure  that  such  a  condn- 
ston  does  not  follow  under  the  facto  of  thto 
case.  A  written  agreement,  executed  in  Jan- 
uary, 1881,  b^ween  the  fertilizer  company 
and  niompsoD  ft  McAllst»,  stipulates,  among 


other  things,  that  the  company,  about  Sep- 
tember 1st  should  return  to  Thompson  &  Mc- 
AIister the  notes  taken  by  the  latter  for  the 
sale  of  fertlllzera  to  farmers,  and  that  Thomp- 
son &  McAIister  were  to  coUect  these  notes 
as  the  agent  of  the  company,  and  hold  such 
collections  In  trust  for  the  account  of  the  com- 
pany until  the  note  given  by  Thompson  ft  Mc- 
AIister to  the  company  should  be  paid;  and 
It  was  only  when  the  note  of  Thompson  ft 
McAIister  to  the  company  should  be  paid  tbat 
the  notes  given  by  the  farmers  should  become 
the  property  of  the  former.  It  was  also 
agreed  by  Thompson  ft  McAIister  that  tbey 
should  bold  these  notes  as  the  property  of  the 
Baldwin  Fertilizer  Company,  subject  to  de- 
livery to  the  company  or  its  order.  These 
farmers*  notes  were  the  oaes  which  were  the 
subje<^-matter  of  the  contract  between  Bost- 
wick and  Thompson  ft  McAIister,  and  by  the 
terms  of  that  contract  the  defendanto  In  error 
allege  tbat  their  original  note  was  paid  by 
the  delivery  of  the  farmers'  notes.  This  can- 
not be  true,  as  matter  ot  tow.  notwithstand- 
ing the  terms  of  the  contract,  because,  at  the 
time  the  contract  was  entered  Into,  Thomp- 
son ft  McAltoter  hdd  the  farmers'  notes  as 
the  property  of  the  company  under  an  agree- 
m^t  to  d^ver  them  to  the  order  of  the  com- 
pany. Therefore,  when  they  refused  to  turn 
over  these  notes,  it  was  a  violation  of  the 
written  agreement;  and  when  they  stipulated 
with  Bostwick  to  torn  them  over  in  paymoit 
of  their  original  note  to  the  ferllUzer  com- 
pany, and  did  do  aot  they  were  but  giving  to 
the  company  its  own  jwoparty;  and,  even  If 
the  company  received  tb.e  notes,  and  Icnew  of 
the  agreement  made  between  Bostwick  and 
Thompson  ft  McAIister,  it  was  nevertheless 
entitled  to  hold  and  collect  the  fannen*  notes 
without  behig  held  to  a  ratlflcatlon  of  the 
c<mtract  made  by  Bostwick,  because  the  notes 
without  the  nmtract  were  Ite  own,  and  when 
It  came  into  possession  of  its  own  property 
there  was  no  obligation  resting  on  the  compa- 
ny to  return  such  notes  to  Tbompsw  ft  Mc- 
AIister. bnt  It  had  a  right,  under  the  original 
contract  to  hold  ahd  retain  the  same,  and  to 
collect  the  proceeds  thereof,  without  regard 
to  the  contract  made  by  Bostwick.  As  a  mat- 
ter of  course,  the  fertUloer  company  could 
change  the  orle^nal  contract  and  adopt  the 
contract  made  by  Bostwick,  although  nuau- 
thorlzed.  But  the  point  which  we  detdde  to 
that  as  a  matter  of  law.  It  did  not  do  so  by 
retaining  the  farmers*  notes  and  effecting 
the  proceeds  thweof,  without  any  oQxer  evi- 
dence of  ratification,  because  such  notes  be- 
longed exclusively  to  the  fertillier  company, 
and  that  company  had  the  right  and  power 
to  collect  them.  It"^  therefor^  onr  (q^Inlon 
that  the  verdict  was  contrary  to  law  and  the 
evidence  in  the  case,  uid  tliat  the  court  erred 
In  orerrullnir  the  motion  for  new  triaL  Jodg- 
ment  reversed.  AU  the  Jostlces  coiieiirriQi^ 
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DWELLS  at  aL  BLACKWOOD. 
(Supreme  Court  of  a«ozsla>  Feb.  11,  1808.) 

Bnu  un>  NoTBS— DiTBmBfl— UscBT— BuBDSN  or 
Fboov— Tbui.— Clobino  Aboumbitt— Vbsdiot. 

1.  Where  it  was  shown  th&t,  concarrentlr 
with  the  ezecQtion  of  a  promissory  note  giren 
to  cotton  factora  for  a  loan  ot  money,  on  which 
the  highest  rate  of  legal  interest  was  charged, 
the  parties  ezecated  another  contract,  by  which, 
in  conaideration  of  the  loan,  the  malcer  of  the 
note  undertook  to  consign  to  the  lender*  one 
bale  of  cotton  for  each  $10  adranced,  or,  in  de- 
fault of  80  doing,  to  pay  in  cash  the  anm  of 
$2.50  for  each  iMtle  not  shipped  under  the  con- 
tract, parol  evidence  was  admissible  to  show 
the  circnmstances  attending  the  execotioa  of  the 
papen  and  the  sayings  m  the  parties  at  the 
time,  for  the  purpose  of  aBcertainlng  their  in- 
tention as  to  the  shipment  of  the  cotton,  and 
enabling  a  jntj  to  determine  whether  the  con- 
tract of  shipment  was  a  device  to  evade  the  law 
relating  to  usury. 

2.  If,  on  the  trial  of  a  case,  defendant's  conn- 
tel  announce  that  they  will  assume  the  burden, 
and  claim  the  right  to  open  and  conclude  the 
argiiiuent,  which  claim  is  assented  to  by  the 
trial  judge,  without  objection  on  the  port  of 
plaintiffs'  counsel,  the  latter,  after  the  trial,  vOl 
not  be  heard  to  object. 

8.  A  verdict  rendered  in  favor  of  the  defend- 
ant, when  the  evidence  adduced  on  the  trial 
idiowB  that  there  is  some  amount  due  to  the 
plaintiff  on       note  sued  on,  will  be  eet  aside. 

(Srllabuii  b7  the  Ooort.) 

Bnor  from  clt7  court  of  Baxtey;  T.  A. 
Parker,  Jndfe. 

Action  by  Dwdle  ft  Danld  against  Mn. 
IL  A.  Blackirood.  From  a  Jndgment  In  fa- 
Tor  ot  defendant,  plaintlffa  bring  error.  Re- 
versed. 

N.  J.  Holton  and  W.  W.  Bennett,  for  plain- 
tiffs In  error.  Thomas  &  Parker  and  IL  P. 
Padgett,'  for  defendant  In  error. 

LITTLE,  J.  Dwelle  &  Daniel  brought  suit 
against  Mrs.  Blackwood  for  960,  besides  in- 
terest, slleged  to  be  due  on  a  promissory  note. 
The  note  was  for  the  principal  sum  of  f 2dL- 
48,  with  Interest  from  maturity  at  8  per  cent, 
per  annum,  and  was  dated  April  20Ui,  and  be- 
came due  November  1,  1897.  The  defendant 
answered,  setting  up,  as  a  defense,  that  she 
bad  fully  psld  off  and  discharged  the  note 
by  sending  to  the  plaintiffs  f200  by  express, 
one  bale  of  cotton  worth  net  $56.30,  and  mon- 

order  for  $6.18.  At  the  trial  plalnticrs  In- 
troduced the  note,  and  also  copy  of  the  con- 
tract between  D.  &  D.  and  Mrs.  Blackwood, 
In  which  It  was  recited  that.  In  consideration 
of  cash  and  supplies  represented  by  the 
promissory  note,  Mrs.  B.  agreed  to  deliver  to 
D.  &  D.,  at  Savannah,  for  sale  for  her  ac- 
count, at  least  one  bale  of  Sea  Island  cotton 
for  each  $10  that  they  had  advanced  to  her, 
and.  In  case  of  default,  she  agreed  to  pay  In 
cash  the  above  note  at  maturity,  with  $2.50 
per  bale  as  liquidated  damages  mutually 
agreed  upon  for  nonfulfillment  of  the  con- 
tract, but  not  as  a  penalty,  for  such  number 
of  bales  of  cotton  as  she  might  fall  to  deliver. 
It  was  recited  In  the  instrument  that  the 
S2.50  per  bale  was  no  part  of  Interest  on  the 
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sum  for  which  she  had  given  her  note,  but 
was  Intended  to  compensate  D.  &  D.  for  the 
expenses  that  they  are  put  to  In  providing 
wareboQse  accommodation,  etc,  for  handling 
cotton,  and  that  all  cotton,  etc.,  that  she 
might  deliver  for  sale  should,  at  their  option, 
be  first  applied  to  the  payment  of  damages, 
and  that  the  note  should  remain  In  full  force 
until  settlement  is  made  and  the  note  sur- 
rendered. There  was  also  a  stipulation  to 
pay  attorney's  fees  and  costs.  Parol  testi- 
mony was  admitted  showing  the  payments 
averred  in  the  plea,  and  that  the  Interest  at 
8  per  cent,  on  the  sum  borrowed  was  put  In 
the  face  of  the  note;  that  D.  &  D.  were  cot- 
ton factors  in  Savannah.  It  also  tended  to 
show  that,  at  the  time  of  the  execution  of  the 
contract,  the  defendant  Informed  the  agent  of 
the  plaintiffs  that  she  would  only  make  about 
one  bale  of  cotton,  and  did  not  desire  to  sign 
the  contract  to  ship  more;  that  she  was  in- 
formed that  It  was  necessary  to  sign  the  con- 
tract to  get  the  money,  but  that  If  no  more 
cotton  was  made  than  one  bale,  it  would  be 
all  right,  and  the  contract  to  ship  the  cotton 
was  signed  under  this  statement:  that  the 
contract  was  executed  by  Mrs.  Blackwood 
and  the  agent  of  D.  &  D.,  who,  the  defend- 
ant alleges,  made  the  foregoing  statements. 
The  agent  testified  that  Mrs.  B.  applied  to 
him  to  procure  her  a  loan  of  $200;  that  he 
saw  the  plaintiffs  in  error,  who  agreed  to 
make  tbe  loan,  and  gave  him  the  papers  to 
have  her  execute  them;  that  she  told  blm 
that,  as  she  did  not  have  but  a  small  quan- 
tity of  cotton,  she  did  not  wish  to  sign  the 
contract,  and  her  husband  told  her  It  was 
simply  a  matter  of  form;  that  "I  told  her, 
'You  Just  ship  all  you  can;*  that  I  had  heard 
one  of  the  firm  tell  other  customers  that.  If 
tbey  violated  the  contract  It  would  be  all 
right.  I  think  she  shipped  all  the  cotton 
she  made."  The  agent  further  testified  that 
tbe  contract  was  signed  by  Mrs.  B.  for  the 
purpose  of  getting  the  money,  and  not  for 
the  purpose,  or  with  any  intention,  of  D.  & 
D.  handling  her  cotton  for  her;  that  what 
she  proposed  to  do  was  to  get  the  money,  and 
ship  what  cotton  she  raised;  that  If  she  didn't 
have  cotton  enough,  she  would  pay  them  In 
money;  that  she  did  not  sign  with  a  view  of 
sending  25  bales  of  cotton.  The  Jury  re- 
turned a  verdict  for  the  defendant  and  the 
plaintiffs  made  a  motion  for  a  new  trial  on 
several  grounds,  all  of  which  It  is  not  neces- 
sary to  consider  in  detail 

1.  The  plaintiff  objected  to  the  parol  evi- 
dence of  Blackwood  and  Crosby  as  to  what 
was  said  previous  to  the  execution  of  the  con- 
tract on  tbe  grounds  that  such  evidence  tend- 
ed to  contradict  and  vary  the  terms  of  the 
written  contract.  It  must  be  borne  In  mind 
that  there  were  two  contracts  executed  con- 
currently or  about  the  same  time.  Tbe  flrst 
was  In  the  sh^  of  a  promissory  note,  by 
which  she  undertook  to  pay  to  tbe  plaintiffs 
In  error  a  given  amount  of  money  which  she 
bad  borrowed,  to  become  due  In  November 
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thereiifter,  and  that  biterart  at  S  per  eent.  on 
the  anm  borrowed  was  added  to  and  became 
a  part  o(  the  prlae^ial  of  the  note.  This  note 
waa  Becnred  by  mortgage.  The  other  waa  the 
contract  by  which  she  undertook  to  aUp  to 
tin  plalntUta  2S  balei  of  cotton,  and.  In  de- 
fault ot  sncb  ah^mient,  to  pay  tii«ni  92^  for 
eai^  bale  contracted  to  be  ahlppedt  for  tiie 
handling,  etc.,  and  that  dula  aom  Aould  not 
conatltnte  any  part  ot  the  interest  on  the 
money  advaiued,  nor  ahonld  It  be  a  penalty 
for  a  failure  to  atilp  the  eottm,  but  ahonld  be 
liquidated  damagea.  The  st^ndatlons  in  this 
eouteact  tiiat  It  waa  not  to  be  Invest,  that 
it  waa  not  to  bo  a  penalty,  but  that  It  inu 
liqiridated  damages,  do  not  free  It  from  In- 
quiry whether  or  not  it  waa  interest  or  a 
penal^.  But  tiie  qnestton  la  whether  or  not 
It  waa  an  attempt  or  derlce  to  evade  the 
Mory  law,  or  whether  the  contract  waa  made 
In  good  faith,  and  for  the  purpose  of  carry- 
ing out  its  tenna  as  to  the  shipment  of  the 
cotton.  This  courts  in  the  case  of  Hollls  t. 
Swift,  74  Oa.  S86,  ruled  that  it  should  be  left 
to  the  Jury  to  dedd^  under  all  the  facts, 
whether  a  commission  charged  for  tlie  sale  of 
produce  not  already  delivered,  in  connection 
with  a  loao  of  money,  waa  a  corer  for  usury, 
or  warn  an  honest  contract  for  commission 
bushuss,  in  eonnectlcm  with  the  use  of 
mon^;  and  in  the  case  of  MacKen^  Qar- 
nett  78  6a.  251,  it  was  ruled  that  it  must  be 
left  to  tiie  Jury  to  determine  the  intention  of 
the  parties  and  ttie  truth  of  the  case.— that 
is,  whether  the  oontraits  were  made  to  give 
and  gst  time,  or  whether  it  was  to  handle 
the  cotton,  and  mal»  the  profits  on  such 
handling  aUmc^  that  caused  the  making  of 
the  contract  In  White  v.  aullmartin.  88  Ga. 
940,  10  8.  B.  444,  It  was  expressly  ruled  that 
the  question  as  to  whether  stipulations  of  this 
kind  made  In  contracts  were  made  as  a  cover 
for  nsoiy  is  for  the  jury  to  decide  from  all  the 
facta.  The  detoidant  averred  that  the  note 
had  been  paid,  and  it  waa  admitted  that  the 
Buma  aet  up  In  her  plea  lud  been  received. 
But  It  waa  contended  that  a  part  of  the 
money  so  received  had-  been  ^pi^Ied.  under 
the  stipulations  of  the  written  contract,  to 
the  payment  ot  the  commlaalona,  thus  leav- 
ing a  balance  on  the  promiaaory  note.  It 
was  admitted  that  there  was  no  nsuiy  In  the 
note  sued  on.  If  any  existed.  It  was  con- 
tained in  the  contract  and,  if  that  was  usuri- 
ous, then  tt  was  not  entitled  to  have  any 
credit  for  the  sums  paid.  WhUe,  as  a  rule, 
nanrlons  c<mtract8,  other  than  deeds  to  land, 
are  not  void,  they  are  so  as  to  the  nsncious 
interest  which  they  contain. 

WhUe  it  is  trm  that  parol  evidence  is  in- 
admlsslble  to  add  to,  take  from,  or  vary  writ- 
ten contracts  (GUv.  Code,  par.  1,  |  3675),  It 
is  also  provided  that  all  die  attendant  and 
■uiTouDding  circumstances  may  be  proved. 
It  is  also  further  provided  by  sectlim  620S  of 
the  CMl  Oode  that  parol  evidence  is  admissi- 
ble to  show  that  the  writing  was  elth»  orig- 
inally T<dd  or  has  anbaequently  become  so. 


So  that  from  the  view  we  take  of  the  point 
raised,  the  evidence  waa  admlaslUe.  aa  Illus- 
trating the  question  whether  or  not  the  con- 
tract waa  in  fact  a  device  by  which  the  lender 
of  the  mon^  should  receive  for  the  uae  of 
such  money  more  than  the  lawful  rate  of  In- 
terest It  waa  competent  for  tbeee  Ikcta  to 
go  to  the  jury,  and  for  the  Jury  to  pass  tqKm 
the  question,  under  the  prlndplea  of  hiw 
given  Uiem  in  charge.  If  the  contract  ahonld 
be  found  by  the  Jury  to  have  been  Dsurfoos, 
then  the  aums  of  mon^  received  by  tbe 
idalntlfFa  In  error,  and  by  them  credited  on 
thla  contract  of  right  bdonged  aa  cxedlta  on 
the  original  note,  and,  under  the  plea  of  pay- 
ment would  be  so  applied.  The  idea  of  pay- 
ment filed  to  the  ault  necessarily  Involved  tlM 
question  of  the  application  of  the  payments 
which  had  been  made,  and  also  Uie  questl<m 
as  to  whether  the  contract  was  or  was  not 
usurious.  It  waa  not  contended  that  the  orig- 
inal note  waa  taifMted  with  usm?.  and  therp 
was  no  plea  of  usury  made  to  It;  but  the  Is- 
sue waa  raised  when.  In  response  to  tbe  idea, 
the  plalntlfTs  In  error  contended  that  surli 
payments  had  been  properly  applied  on  an- 
other debt 

2.  It  Is  further  complained  that  the  court 
nred  in  ruling  tliat  the  defendant  was  entl-  j 
tied  to  ttie  opening  and  conclusion  of  the  ar- 
gument of  the  case.  In  connection  with  this 
ground.  It  is  stated  that  at  the  opting  of 
the  case,  defendant's  counad  aaamned  the 
burden  and  claimed  the  right  to  open  and 
conclude  the  argument;  that  this  claim  was 
assented  to  by  the  court  and  not  objected  to 

by  plaintiffs'  connsel.  It  therefore  seons  that 
no  point  was  made  as  to  the  right  of  defend- 
ant's counsel  to  open  and  conclude,  and  no 
objection  was  made  to  the  allowance  by  thf 
court  of  auch  dalm.  This  being  true,  wheth- 
er the  court  erred  or  did  not  err  In  aHowios 
the  defendant  to  <^pen  and  condude.  it  wan 
too  late  for  the  plaintlffa*  counsel  to  interpose 
an  objection  after  the  trial  was  had.  Ilad 
he  desired  to  contest  the  right  of  d^endaat'a 
cotmsd  to  80  open  and  conclude,  he  should 
have  made  the  point  to  the  court  and  In- 
voked a  ruling  on  the  point.  Sot  having  Am-  I 
so  at  the  proper  time,  he  will  not  be  heard  I 
now  to  object 

3.  It  is  furttier  comidained  tiiat  tlie  verdH 
of  the  Jury  Is  contrary  to  the  hiw  and  evi- 
dence In  the  case,  benme,  if  an  sums  far 
which  the  defendant  claims  a  credit  shall  be 
a[q)lled  to  the  note  sued  on,  there  should  be 
a  tielance  remaining  due  to  the  plaintiffs.  Ob 
examination,  we  find  that  the  promissory 
note,  for  the  amoimt  ot  $201.48.  was  to  be- 
come due  on  the  1st  day  of  Noveml>er.  1ft)' 
and  tbat  after  that  date  the  principal  of  tbe 
note  bore  Interest  at  the  rate  ot  8  per  cent, 
per  annum.  In  the  plea  the  defendant  aven 
that  she  sent  the  plaintiffs  ^00,  to  be  cred- 
ited on  tlie  note.  By  reference  to  tSie  state- 
ment ot  accoimt  introduced  In  evidence.  It 
Is  shown  that  this  $200  was  received  on  No- 
vember 8d.  By  the  sam^  stetement  it  was 
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that  on  the  lOtb  day  of  January,  1808,  the 
lilalntlffs  received,  by  express,  the  additioijal 
sum  of  $5.18.  These  snms  remitted  aggre- 
gate the  exact  principal  of  the  note,  bat,  un- 
der its  stipulations,  plaintiffs  are,  by  reason 
of  accrued  interest,  clearly  entitled  to  a  small 
sum  due  on  tbe  note,  for  which  amount  they 
should  bave  had  a  verdict.  Other  than  this, 
we  cannot  say  that  tbe  verdict  of  the  Jury 
was  contrary  to  the  evidence  in  the  case. 
The  ctiarges  of  the  court  complained  of  con- 
tain DO  material  error,  and  were  pertinent  to 
tbe  Issues  raised.  Tbe  verdict  of  the  Jury 
having  been  rendered  for  the  defendant,  and 
the  evidence  showing  that  some  amount  was 
due  on  the  note  sued  on,  it  must,  for  this  rea- 
son, be  set  aside.  Judgment  reversed.  All 
the  Justices  concarring. 


MORRIS  V.  IMPERIAL  INS.  CO.,  Limited, 

OF  rX)NDON. 
IMPERIAL  INS.  00.,  Limited,  OP  LONDON 
V.  MORRIS. 
{Supreme  Court  of  Georgia.   Feb.  11,  1890.) 

iKSOHASOa— WaKBAHTT  —  OWNBBSHIF—  IR011-8aF« 

CLATrei— -Wuvxa— Feivolods  DErBMsaa— Eti- 

DBKOI— BUBDKH  OT  FaOOT— Nsw  TitlAL— AfPEI.1. 

— RKvniw. 

1.  Where,  to  a  salt  upon  a  policy  of  fire  insur- 
.nnce,  ttip  defeo^e  is  interposed  that  at  the  time 
the  policy  was  talcen  out  oy  the  insured  he  was 
not  the  owner  of  the  property  thereby  covered, 
the  harden  of  satisfactorily  establishiDg  this 
coDteiitioD  rests  upon  tbe  defendant,  notwith- 
standing it  may  be  incumbent  npon  the  piain- 
tiEF,  in  order  to  make  out  a  prima  facie  case,  to 
show  that  the  property  in  gaestion,  alleged  to 
have  tieen  destroyed  by  Gre,  belonged  to  him 
at  the  time  the  same  was  burned. 

2.  An  absolute  and.  unconditional  covenant  of 
warranty  by  the  Insoied  of  the  truth  of  certain 
representations  made  b^  him  in  a  written  ap- 
piKntlon  for  insuranee  is  binding  upon  him,  ir- 
respective of  the  question  whether  sndi  vepK- 
sentations  were  made  in  good  faith  or  other- 
wise. 

3.  It  being  a  vital  issue  In  the  case  whether 
<ir  not  the  insured  had  complied  with  a  stipula- 
tion in  the  policy  requiring  him  to  Iceep  a  set  of 
books  clearly  end  plainly  presenting  a  complete 
record  of  tbe  business  transacted  by  him,  it  was 
error  not  to  admit  in  evidence  a  letter  received 
by  the  company  frtnn  his  attorney,  prior  to  the 
commencement  of  suit,  which  tended  to  show 
that  at  tbe  trial  the  insured  bad  assumed  a  posi- 
tion apparently  inconsistent  with  a  statement 
mnde  in  this  letter  as  to  certain  facts  material 
to  this  issue,  (a)  Testimony  as  to  the  "usual- 
ness or  tmnsualness"  of  a  debtor  himself  keep- 
iiif:  no  books,  but  relying  on  a  creditor  to  do  bo 
for  him,  was,  however,  properly  rejected,  not 
tieing  pertinent  to  the  issue  presented;  and  tbe 
^nme  is  true  as  to  an  otiservntion  b7  an  expert 
witness,  in  commenting;  upon  tbe  manner  in 
wbich  the  books  of  the  insured  were  kept,  that, 
though  protwbly  going  "through  fifty  sets  of 
tK>ok8  a  ycnr,  the  witness  had  "never  seen 
anything  of  that  sort  before." 

4.  Though  the  accent  who  wrote  the  policy 
lad  at  the  time  fall  information  regarding  the 
-netbod  of  bookkeeping  porsaed  by  the  insured, 
:he  mere  fact  that  such  agent  then  failed  to 
•aise  any  objection  thereto  would  not  amount 


policy,  to  Loereaiter  Keep  sncn  a  set  oi  dooks 
as  was  therein  sDecified;  nor,  under  such  cir" 
cumstances.  would  the  company  be  eatoi^ed 
from  setting  up  the  -defense  that  tbe  insured 
had  failed  to  comply  with  bis  covenant,  if,  up- 
on being  called  npon  to  indemnify  him  for  a  loss, 
this  fact  cams  to  the  Imowledge  of  the  company. 

6.  It  does  not  follow  that,  because  evidence 
introduced  in  behalf  of  a  plaintiff  he  strong 
enoufrh  to  withstand  a  motion  for  a  nonsuit,  it 
is  not  within  the  power  of  the  trial  judKC,  it 
dissatisfied  with  a  verdict  based  upon  such  evi- 
dence, to  grant  the  losing  party  a  new  trial. 
Certainly  it  is  true  that  a  judgment  sustaining 
a  motion  for  a  new  trial,  mough  based  specif- 
ically upon  a  sini^e  ground  thereof,  whether 
meritorious  or  not,  should  not  be  set  aside,  if  it 
affirmatively  appears  that,  for  any  reason  as- 
signed by  the  movant  in  other  grounds  of  his 
motion,  it  would  have  been  reversiUe  enw  to 
overrule  the  same. 

6.  Under  the  facts  of  the  present  case,  the 
court  was  not  authorised  to  give  in  charge  to  the 
jary  any  instmcttons  whatsoever  with  regard  to 
the  assessment  of  damages  and  attorneys  tees 
against  the  defendant  company. 

7.  The  defendant  having  failed  to  establish  Its 
contention  that  tbe  insured,  in  computing  his 
loss,  had  endeavored  to  perpetrate  a  fraud  up- 
on the  defendant,  the  trial  judge  properly  re- 
fused to  submit  this  defense  to  the  Jury;  nor 
was  any  error  committed  In  rejecting  a  memo- 
randum, alleged  to  have  been  made  by  an  ex- 
pert bookkeeiwr,  which  was  offered  hy  the  de- 
fendant as  documentary  evidence"  in  support 
of  its  contention  that  the  proofs  of  loss  sub- 
mitted by  the  insured  were  unieliaUe  and  incor- 
rect. 

(Syllabus  hy  the  Court.) 

Error  from  superior  court,  Sumter  countj; 
W.  N.  Spence,  Judge. 

Action  by  Joseph  Morris  against  the  Im- 
perial Insurance  Company,  Limited,  of  Lon- 
don. There  was  a  verdict  for  plaintiff,  and  a 
new  trial  was  granted,  and  plaintiff  and  de- 
fendant bring  error  and  cross  error,  respective- 
ly. Affirmed  on  tbe  main  bill  of  exceptlcHUb 
Reversed  on  the  cross  bilL 

Allen  Fort,  Du  Pont  Guerry,  and  B.  A. 
Hawkins,  for  plaintiff.  Glenn,  Slaton  &  I^tl- 
lips  and  Hooper  &,  Crisp,  tor  defendant. 

FISH,  J.  Suit  was  instituted  by  Joseph 
Morris  against  tbe  Imperial  Insurance  Com- 
pany, Limited,  of  London,  upon  a  policy  of  In- 
surance covering  his  stock  of  merchandise, 
which  had  been  wholly  destroyed  by  fire.  A 
verdict  was  returned  In  bis  faviv,  and  the 
defendant  company  moved  for  a  new  trial, 
wbich  was  granted;  tbe  court  being  of  the 
opinion  that  as  to  one  branch  of  tbe  case  the 
finding  of  the  Jury  was  not  warranted  by 
the  evidence.  The  defendant's  motion  con- 
tained various  grounds,  presenting  special  as- 
signments of  error,  but  each  of  these  was 
specifically  overruled.  Neither  of  the  con- 
tending parties  being  satisfied  with  the  direc- 
tion thus  given  to  the  case,  the  plaintiff  brings 
here  his  writ  of  error,  complaining  of  the 
grant  of  a  new  trial  on  the  ground  upon  whicb 
the  court  baaed  its  action,  whereas  the  movant, 
by  cross  bill  of  exceptions,  as  c<mfidently  as- 
serts that  error  was  committed  In  not  sustain 
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log  each  of  the  several  other  grounds  upon 
which  It  relied.  The  whole  case  as  made  by 
the  defendant's  motion  Is  therefore  before  us 
for  review. 

1.  Little  dlfllculty  has  been  encountered  in 
disposing  of  the  first  question  presented  for 
determination.  It  appears  that  one  of  the 
defenses  relied  on  at  the  trial  was  that  the 
stock  of  goods  destroyed  by  fire  was  not,  at 
the  date  upon  which  the  policy  was  Issued,  the 
property  of  the  plaintiff,  but  really  belonged 
to  his  brother,  Samuel  Morris,  and  according- 
ly, onder  the  terms  of  the  policy,  the  plaintiff 
could  not  sustain  his  action.  In  this  connec- 
tion, the  court  instructed  the  Jury  that  the 
burden  of  proof  was  upon  the  company  to 
establish  its  contention,  and  this  charge  Is 
complained  of  as  error,  upon  the  Idea  that.  In 
order  to  show  individual  loss,  it  necessarily 
was  Incumbent  upon  tbe  plaintiff  to  prove  bis 
ownership  of  the  property  insured.  It  Is  true 
that  the  platntifF  had  to  successfully  meet  tbe 
burden  of  making  out  at  least  a  prima  facie 
case  as  to  every  material  allegation  upon 
which  he  relied  for  a  recovery;  but  It  by  no 
means  follows  that,  in  addition  to  this  burden, 
common  alike  to  all  suitors  upon  whom  rests 
the  onus  of  establishing  their  complaints.  It 
was  incumbent  upon  bim  to  go  further,  and 
negatlTe  the  Kveral  defenses  Interposed  to  his 
action.  On  the  contrary,  it  Is  an  inflexible 
rule  of  practice  that,  as  to  all  matters  purely 
of  defense,  the  burden  of  proof  is  cast  upoa 
the  defendant  The  present  case  offers  no  rea- 
son why  any  exertion  sbonld  be  made  to  this 
rule.  It  was  only  Incumbent  upon  plaintiff, 
in  order  to  make  out  a  prima  facie  case  In  this 
respect,  to  show  possession,  coupled  with  a 
bona  fide  claim  of  right  to  the  goods  In  ques- 
tion; for  satisfactory  proof  of  these  facts 
would  doubtless  raise  In  his  behalf  a  presump- 
tion of  ownership  calling  for  positive  evidence 
to  the  contrary  on  the  part  of  the  company. 
At  any  rate.  In  order  to  establish  bis  alleged 
loss  or  damage  by  fire,  It  was  not  essential  that 
he  should  do  more  than  prove  the  goods  burned 
belonged  to  him  at  the  time  of  their  deatrnc- 
tlon;  1.  e.  tbe  date  of  the  fire. 

2.  The  written  application  for  Insurance,  up- 
on which  tbe  policy  sued  on  was  issued,  con- 
tained a  covenant  on  the  part  of  the  insured 
tliat  the  statements  made  by  bim  in  reply  to 
tho  several  questions  therein  propounded  con- 
cerning the  nature  of  the  risk,  etc.,  were  true, 
and  were  thereby  "made  the  basis  and  a  con- 
dition of  this  Insurance,  and  a  warranty  on 
tbe  part  of  the  Insured."  To  the  question, 
"Has  the  company  canceled  or  refused  Insur- 
ance on  the  property?"  the  applicant  appears 
to  have  answered,  "No."  On  the  trial,  the 
company  sought  to  show  this  statement  was 
ontme;  and  uj;>on  the  Issue  thus  presented 
tbe  court  charged  the  Jury:  "The  defendant 
must  not  only  show  that  the  plaintiff  has  been 
refused  Insurance,— bis  application  for  insur- 
ance has  been  turned  down  previously  to  tbe 
Insurance  of  this  policy  by  tbe  company,— 
bat  you  must  be  sattsfied       tbe  testimony 


that  there  was  a  wlllfol  misrepresentation  hi 
the  case,  and  yon  must  find,  also,  that  tbe 
plaintiff  understood  that  he  made  tbat  war- 
ranty." The  vice  of  tills  ctiarge,  as  Is  pointed 
out  ^7  the  exception  thereto  interposed  by  the 
company,  Is  that  It  lays  down  tbe  rule  that  the 
misrepresentatioa  made  must  be  shown  to 
have  t>een  wlUfal.  whereas  the  insured  ex- 
pressly covenanted  that  bis  representations, 
as  made  in  his  application  for  Insurance,  sbonid 
become  warranties.  It  Is  one  thing  to  stipu- 
late that  an  Insnrance  policy  shall  not  be  bind- 
ing upon  the  company  In  the  event  the  insured 
has  knowingly  misrepresented  material  facta, 
and  quite  a  different  thing,  from  a  legal  stand- 
point, at  least,  to  absolutely  warrant  as  trne 
the  representations  made  by  him  in  order  to 
procure  the  policy.  One  who.  In  good  faith  or 
otherwise,  makes  an  absolute  warranty,  does 
so  at  his  peril;  for.  In  the  event  of  a  breach 
thereof,  the  party  with  whom  he  contracts  Is 
legally  entitled  to  hold  him  strictly  to  his  cove- 
nant. As  well  might  the  test  laid  down  by  the 
trial  Judge  be  applied  to  tbe  vendor  of  goods, 
who  sells  with  an  express  warranty  as  to 
quality,  as  to  the  buyer  of  Insurance,  who 
gives  to  a  dealer  therein  a  warranty  wittiout 
which  the  latter  would  not  sell. 

What  Is  said  above  applies  with  equal  force 
to  another  charge  of  the  court,  to  which  excep- 
tion Is  taken,  wherein  the  Jury  were  instruct- 
ed that  the  Insnred  would  not  be  prejudiced 
by  another  alleged  misrepresentation.  In  his 
written  application  for  insnrance.  concerning 
the  amount  of  bis  sales  during  the  months 
prior  thereto,  unless  they  should  believe  the 
statement  In  question  was  made  "knowingly 
and  understandlngly."  Doubtless  the  compa- 
ny sought  to  elicit  and  contract  with  reference 
to  tbe  truth, — not  vague  or  incorrect  impres- 
sions which  the  applicant  might  have  as  to  tbe 
sabject-matter  of  inquiry;  and  it  would  seem 
that.  If  the  latter  was  not  in  a  position  to  fur- 
nish the  character  of  Information  desired  and 
Insisted  upon,  he  alone  should  suffer,  for  he 
has  expressly  agreed  wltb  the  company  that 
It  shall  not,  if  what  be  warranted  to  l>e  true 
was  not  In  fact  so. 

3.  Apparently  tbe  most  hotly  contested  Is- 
sue in  tbe  case  was  whether  or  not  tbe  In- 
sured had  failed  to  comply  with  a  stipulation 
in  tbe  policy  termed  tbe  "Iron-Safe  Clause," 
wherein  he  covraanted,  among  other  things, 
to  "keep  a  set  of  books  which  shall  clearly 
and  plainly  preset  a  complete  record  of  busi- 
ness transacted.  Including  all  purchases,  sales, 
and  shipments,  both  for  cash  and  credit,"  and 
"In  the  event  of  failure  to  produce  such  set  of 
books  for  tbe  Inspection  of  this  company,  this 
policy  shall  become  null  and  void,  and  such 
failure  shall  constitute  a  perpetual  bar  to  any 
recovery  thereon."  There  was  evidence  on 
the  trial  to  the  effect  that  he  did  in  fact  un- 
dertake to  keep  a  record  of  his  cash  sales, 
but  be  did  not  himself  attempt  to  enter  in 
either  of  two  books  which  he  kept  In  his 
store  any  statement  of  bis  purchases.  Testi- 
mony waa»  however,  lotrodaced  to  tbe  elltea 
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that  the  Insured  was  a  foreigner,  not  long 
resident  In  thla  country,  and  not  safflclently 
flamtllar  with  the  English  language  or  ex- 
perienced In  bookkeeping  to  undertake  auc- 
ceasfullT  to  keep  a  complete  set  of  ho(AB 
showing  all  his  business  transacttans;  and 
accordingly  his  brother,  who  Ilred  In  an  ad- 
joining {Atj,  agreed  to  keep  for  him  a  com- 
plete and  accurate  statement  showing  the 
status  of  bis  business.  In  pursuance  of  this 
arrangement,  It  was  further  claimed  by  the 
Insured  tbat  his  brother  did  In  fact  devote 
certain  pages  la  bis  Individual  le^r  to  a 
record  of  the  boalneas  transactions  conducted 
by  the  Insured,  showing  deariy  all  parchasee 
of  goods  made  by  the  latter,  as  well  as  the 
amounts  realised  from  time  to  time  from  sales 
thereof  as  regularly  reported  by  him.  It  ap- 
pears that  tills  tnrother,  Samuel  Morris,  had 
fbrmeily  beat  the  owner  ol  the  business  con- 
ducted by  the  Insured  In  the  town'of  De  Soto, 
but  had  scM  tiie  same  on  credit  to  the  latter, 
and  had  furnished  blm  from  time  to  time  with 
the  goods  necessary  to  carry  on  his  business, 
really  backlns  the  oitMrprtse,  and  being  his 
dilef  ^editor.  Bomn^  Horrls  was  carrying 
on  a  mercantile  business  in  the  of  Amerl- 
cns,  and  furnished  out  of  his  stwe  many  of 
Oie  ffoods  required.  In  other  Instances,  he 
stood  security  for  goods  purchased  by  ttie  In- 
sured firom  other  business  houses,  paid  the 
bins  tiiterefor  when  due,  either  out  of  hia  own 
means  or  with  m<«ey  remitted  to  blm  by  the 
Insured,  and  made  the  proper  entry  on  the 
ledger,  whldi  at  all  times  diowed  how  ac- 
counts stood  between  them.  The  Insured  was 
furnished  invoices  a£  all  goods  purchased  by 
Un^  as  wdl  as  receipts  for  mon^  sent  to 
Bamud  Morris,  and  hi  tills  vay  was  kept  In- 
formed as  to  the  status  of  the  business.  These 
papers  wne  kept  on  file  by  the  Insured  In  bis 
store,  and  were  burned  In  the  fire  which  de- 
stroyed the  premlseB,  so  that  the  sole  record  of 
his  purchases  was  tbat  kept  by  his  brother, 
as  above  indicated.  Xhe  Insurance  company, 
being  skeptical  as  regards  the  existence  of 
such  arrangement  as  that  testified  to  with  ref- 
erence to  the  keeping  of  books  by  the  Insured, 
contended  that  the  ledger  Ic^t  by  Samuel 
Horrls  Itself  showed  tbat  the  real  truth  of 
the  matter  was  that  be,  as  any  other  cred- 
itor would  have  done,  merdy  kept  a  record  of 
a  running  account  he  had  with  the  Insured, 
and  In  no  sense  undertook  to  act  as  the 
agent  of  the  latter  In  the  capacity  of  book- 
keeper. In  this  connection,  a  letter  addressed 
to  the  company  by  the  plaintiff's  attorney  was 
offered  In  evidence  as  having  a  bearing  on  the 
issue,  to  the  extent,  at  least,  of  tending  to 
show  that  at  the  time  this  communication  was 
written  there  was  no  contention  tbat  the  books 
of  Samnel  Morris  were  anything  save  a  record 
of  bis  Individual  busloess  transactions,  but, 
on  the  contrary,  tbat  it  was  practically  con- 
ceded that  his  ledger  merely  showed  his  deal- 
ings, as  a  creditor,  with  the  Insured,  who  ad- 
mittedly had  had  business  transactions  with 
other  parties  as  weU.  This  letter,  the  execu- 


tion of  which  was  admitted,  purported  to  pre- 
sent to  the  company  an  Inclosed  "claim  of 
loss"  made  by  the  insured,  with  the  explana- 
tion that:  'The  r^erence  to  pages  at  ledger 
upon  the  detailed  statement  of  the  amount  of 
stock  has  reference  to  the  ledger  of  S.  Morris, 
from  whom  he  bought  most  of  his  goods.  Mr. 
Joseph  Morris  kept  his  Invoices  upon  a  wire 
hook  In  the  store,  and  they  were  destroyed; 
but  the  amounts  claimed  by  blm  are  verified 
by  the  books  of  S.  Morris,  the  Americns  Gro- 
cery GtHnpany,  Wlndsor-Whltdey-Hudstm  ft 
Bros.'  books,  and  others  in  Americus  with 
whom  be  dealt"  We  cannot  agree  with  the 
trlnl  Judge  that  this  letter  was  Irrelevant, 
upon  which  Idea  It  was  excluded.  Indeed,  It 
appears  to  be  peculiarly  pertinent,  as  tending 
to  show  a  posBlUe  "change  of  front"  by  the 
iDsnred.  as  evidenced  by  his  cont^tlons  at 
the  trlaL  At  any  rate,  we  fhlnk  the  docu- 
ment Bbould  have  been  allowed  to  go  before 
the  jury  for  what  It  was  worth. 

Complaint  Is  made  by  the  company  that  the 
court  improperly  excluded  other  evidence 
bearing  upon  this  branch  of  the  case.  One 
of  its  witnesses,  John  C.  Buse,  an  "expert 
bookkeeper,  who  was  testifying  In  reference 
to  the  bo<A8  of  the  jdalntUF,"  was  not  permit- 
ted to  answer  the  question:  "What  abmit  the 
usualness  or  unusualness  of  a  creditor  ke^ 
ing  books  for  the  debtor,  and  no  books  kept 
by  the  debtor?"  We  ore  not  Informed  what 
answer  to  this  question  the  dOCendant  expected 
to  elicit,  and  so  cannot  say  the  ruling  com- 
plained of  was  accompanied  with  Injury;  but, 
were  this  otherwise,  we  would  be  constrained 
to  hold  the  question  was  Improper,  as  it 
sought  to  obtain  hifcurmatlon  having  not  the 
remotest  TtAevxacy  to  the  Issue.  The  ques- 
tion for  determination  was,  ss  we  understand 
It,  whether  or  not  the  Insured  had  kept,  either 
hi  person  or  by  an  agent,  such  books  as  were 
called  for  by  the  policy.  A  question  assum- 
ing the  negative,  and  calling  for  the  expres- 
sion of  an  (q)lnlon  concerning  the  "usualness*' 
of  such  a  state  of  affairs,  mle^t  be  calculated 
to  brfaig  out  instructive  and  Interesting  In- 
formation, but  not  relevant  evidence.  Nor 
do  Ve  think  the  court  committed  ema  In  rul- 
ing out  an  answer  of  this  witness  In  which  be 
asserted,  commenting  upon  the  peculiarity  of 
the  books  kept  by  the  tosured.  that,  though 
be  (witness)  probably  went  "through  fifty 
sets  of  books  a  year,"  he  had  "never  seen 
anything  of  that  sort  before."  What  this  wit- 
ness had  or  had  not  seen,  In  the  respect  he 
alluded  to,  was  wholly  Immaterial,  unless  he 
was,  as  an  expert,  prepared  to  swear  that  it 
was  Impossible  to  correctly  keep  books  under 
the  system  adopted  by  the  insured. 

4.  The  plaintiff  sought  further  to  meet  and 
overcome  the  defense  last  above  referred  to 
by  an  attempt  to  prove  that  the  company  had 
waived  all  right  to  Insist  upon  a  strict  com- 
pliance with  the  terms  of  the  policy  In  regard 
to  the  keeping  of  a  full  and  complete  set  of 
books.  To  this  end  testimony  was  Introdnc- 
ed  In  his  behalf  to  the  effect  that,  though  the 
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agent  who  wrote  tbe  policy  well  knew  the 
character  of  records  which  the  insured  had 
been  making  of  his  boslness  dealings,  no  ob* 
jection  to  this  Hystem  was  urged,  but  the 
agent  apparently  elected  to  Issue  the  policy 
notwithstanding  tbe  fact  that  the  point  might 
be  raised  that  tbe  set  of  books  kept  by  tbe 
Insured  did  not  present  a  satlsfactary  record 
of  his  business  transactions.  Touching  this 
niatter  the  court  Instructed  the  Jury  as  fol- 
lows: "It  Is  contended  by  the  plalntiS  that 
the  defendant  company  issued  to  him  the  poli- 
cy sued  on  with  full  knowledge  on  the  part 
of  their  agent  who  wrote  tbe  policy  of  the 
character  of  the  books  that  tbe  plaintiff  was 
keeping.  I  charge  you,  gentlemen,  if  you  be- 
lieve that.  If  yon  believe  from  tbe  evidence 
In  this  case  that  the  agent  of  the  Imperial  In- 
surance Company  was  invited  to  examine  the 
books  of  Joseph  Morris  before  they  wrote  this 
policy,  did  examine  them, '  and  bad  notice  of 
the  character  of  records  be  was  keeping,  the 
books  that  he  was  keeping,  they  would  be 
bound  by  ft,  they  would  be  estopped  from 
now  setting  up  tills  as  a  defense,  and  you 
ought  not  to  snstain  that  defense  In  that  case. 
If  yon  iMlieve  that  they  had  notice  of  the 
kind  of  books  be  kept,  whether  it  wa>  in 
fltrlct  compliance  with  the  expreai  terms  of 
that  policy  or  not,  If  they  accepted  his  money, 
vrrote  the  policy,  and  accepted  the  vi^niium 
with  full  knowledge  of  tbe  character  of  books 
be  was  keeping,  tbey  could  not  afterwards 
come  up,  and  set  up  as  a  defense  that  he  bad 
failed  to  comply  with  the  stipulation  of  the 
policy  about  keying  books."  To  this  charge 
the  defendant  excepts  upon  varlotn  gnnrnds, 
one  of  tbe  assignments  of  error  urged  thereto 
being  that  the  doctrine  of  estoppel  was  not 
applicable  under  the  circumstances  stated. 
We  think  this  position  Is  well  taken.  Sup- 
pose tbe  insured,  prior  to  the  Issuance  of  tbe 
policy,  kept  no  books  whatsoever;  could  It 
be  said  that,  m«ely  because  the  company's 
agent  knew  this  fact,  the  insured  was  under 
no  duty  of  fnlflUlng  the  express  obligation, 
assumed  by  him  when  he  accepted  the  policy, 
of  thereafter  keeping  a  set  of  books  such  as 
is  therein  specified?  Certainly  not,  for  the 
stipulation  In  question  calls  for  compliance 
with  this  requirement  In  the  future,  without 
regard  to  how  he  may  have  conducted  his 
business  in  the  past.  In  the  present  case,  not 
only  was  the  agent  under  no  duty,  legal  or 
moral,  of  objecting  to  the  manner  In  which 
the  Insured  had  previously  seen  fit  to  keep  & 
record  of  his  business,  but  such  a  course  was 
wholly  unwarranted.  His  conduct  could  not 
have  misled  the  Insured,  for  the  policy  de- 
livered to  the  latter  plainly  stated  what  the 
company  required  of  him  as  to  keeping  a  rec- 
ord of  bis  business  In  the  future.  It  would 
be  idle  to  say  the  company  "waived"  any- 
thing. It  had  no  right  to  object  to  the  meth- 
od pursued  by  the  insured  previously;  and, 
untH  a  right  on  Its  part  subsequently  arose 
to  object  to  tbe  manner  In  which  he  kept  his 
bookB,  no  waiver  could  logically  be  made.  So 


far  as  the  record  before  ua  discloses,  the  com- 
pany has  never  made  such  a  waiver.  Oa  the 
contrary,  from  the  defense  Interposed,  it  baa 
no  Intention  of  releasing  tbe  plaintiff  from 
his  obligation  to  comply  with  his  express  cove- 
nant. 

6.  When  tbls  case  was  here  at  the  October 
term,  1897,  it  was  held  that:  "It  being,  un- 
der the  evidence,  an  Issoable  question  of  fact 
whether  or  not  the  plaintiff  below  sufficiently 
complied  vrlth  that  stipulation  In  the  policy 
of  Insurance  sued  upon  requiring  him  to 
'keep  a  set  of  books  which  shall  <dearly  and 
plainly  present  a  complete  record  ot  buslneas 
transacted.  Including  all  purchases,  sales,  and 
shipments,  both  for  cash  and  credit,'  and  the 
right  of  the  plaintiff  to  a  recovery  depending 
upon  the  solution  of  this  question,  tt  was  error 
to  grant  a  nonsuit."  See  29  S.  E):  92T.  Tbe 
jury,  at  the  trial  subsequently  had.  having 
found  a  verdict  In  his  favor,  It  Is  contended 
by  counsel  In  his  behalf  that  the  Jodgmeot  of 
the  court  below  granting  a  new  trial,  wfaich 
tbe  Judge  based  solely  on  the  ground  that  the 
evidence  upon  this  branch  at  the  case  did  not 
warrant  the  finding  of  the  Jury,  Is  directly 
contrary  to  the  ruling  made  by  this  court,  as 
above  stated.  We  do  not  thhik  this  Is  neces- 
sarily so.  The  conduBtou  then  reached  by  us 
was  that,  accepting  as  true  the  tettimcmy  up- 
on which  the  plaintiff  lUied,  as  the  trial  Judge 
necessarily  had  to  do  in  passing  upon  the  mo- 
tion presented,  It  was  error  to  hold,  as  mat- 
ter of  law,  that  the  Insured  had  not  compiled 
with  the  terms  of  tiie  poMcy.  As  will  have 
been  seen  from  the  statement  of  facts  set 
forth  In  the  third  iUvkton  of  this  opinion,  tbe 
plaintiff  relied  solely  upon  parol  evIdcBce  to 
sustain  bis  contention  that  the  record  of  Us 
purchases,  as  made  bi  tbe  books  of  his  brother, 
was  kept  by  the  latter,  not  In  the  capacity  of 
creditor,  but  as  the  accredited  agent  and  book- 
ka>por  of  tbe  Insured.  The  Insured  himself 
and  this  brother  were  the  only  witnesses  In- 
troduced to  prove  this  vital  contention.  The 
presiding  Judge,  as  Is  well  known.  Is  vested 
with  a  very  wide  discretion  In  the  matter  of 
granting  new  trials,  and  if,  in  his  (pinion,  the 
witnesses  testifying  In  behalf  of  the  prevail- 
ing party  be  not  entitled  to  credit.  It  is  clear- 
ly within  the  power  of  the  Judge,  and  tt  may 
oftenthnes  be  his  imperative  duty,  in  a  wisf 
exercise  of  the  discretion  with  which  he  io 
clothed,  to  order  that  the  case  undergo  an- 
other Investigation.  We  are  not  prepared  to 
say  that  In  the  present  Instance  the  court 
abused  its  discretion.  But,  be  this  as  It  may. 
It  Is  certainly  true  that  If,  for  any  rea.sou  pre- 
sented by  the  defendant's  motion,  a  new  trial 
was  properly  granted,  the  Judgment  of  tbe 
court  below  should  not  be  disturbed,  whether 
the  ground  upon  which  the  Judge  based  hia 
ruling  be  meritorious,  or  quite  tbe  reverse. 

6.  Aside  from  tbe  errors  atuve  pointed  ont 
which  unquestionably  were  of  sufficient  gravi- 
ty to  demand  the  grant  of  a  new  trial,  we  are 
of  the  opinion  that  the  court  should  not  have 
Instructed  the  Jnry  that  th^  were  aotliorlzed 
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to  assess  damages  sod  attorney's  fees  agalnat 
the  defendant  company,  in  the  event  they 
should  believe  It  had  acted  In  had  faith,  and 
"that  there  was  ahsolutely  no  occasion  for 
the  defense  set  up  In  this  case."  This  charge 
is  assailed  by  the  defendant  open  two  distinct 
grounds.  In  the  first  place.  It  Is  contended 
that  the  statnte  (Civ.  Oode,  S  2140)  upon 
which  this  charge  was  predicated  is  violative 
of  the  constitution  of  the  United  States,  in 
that  an  attempt  is  thus  made  to  deprive  in- 
Bnronce  companies  "of  prt^rty  without  due 
process  of  lair,"  and  to  deny  to  them  thst 
"equal  protection  of  law"  to  which  they  are 
entitled,  in  common  with  all  other  classes  of 
litigants;  and  In  this  connection  the  case  of 
RaUway  Co.  v.  EIUs,  165  U.  S.  150,  17  Sup. 
Ct.  255,  18  cited  and  relied  on.  Secondly,  it  is 
strennooflly  Insisted  that  "there  was  no  evi- 
dence to  warrant  any  charge  on  the  subject 
of  had  faith."  Without  attempting  to  deal 
with  the  first  point  made,  suffice  It  to  say  that 
we  fully  agree  with  counsel  that,  without  re- 
gard to  whether  this  statute  Is  or  Is  not  un- 
coDstltutlonal,  the  chai^  excepted  to  was  un- 
warranted under  the  facts  disclosed  by  the 
record  before  us.  Surely,  the  defenses  relied 
on  by  tlie  eompany  cannot  Justly  be  said  to 
be  frivolous,  nor  obviously  without  merit.  In- 
deed, counsel  for  the  plaintiff,  possibly  be- 
cause of  the  difficulty  experienced  In  meeting 
these  defenses,  seem  to  concur  In  this  view; 
for  in  a  aiqpplemental  brief  filed  by  them  they 
expressly  state  that,  while  they  regard  the 
statute  as  valid,  "the  finding  of  damages  and 
attonugr's  fees  Is  not  Insisted  on,"  notwith- 
standing the  Jury  saw  igxopa  to  iachide  the 
same  In  the  vwdlct  returned  against  this  com- 
pany. 

7.  In  r^ard  to  that  grAund  of  the  motion 
which  alleges  error  on  the  part  of  the  court 
In  refusing  to  give  in  charge  to  the  Jury  a 
written  request  to  the  effect  that.  If  they 
should  "find  there  was  any  fraud  on  the  part 
of  the  plaintiff  or  his  authorized  agent  In  com- 
puting the  loss,"  they  should  find  in  favor  of 
the  company,  It  need  only  be  said  that,  In  our 
opinion,  the  defense  set  ap,  that  in  this  re- 
spect the  plaintiff  had  violated  the  terms  of 
the  policy,  was  not  sufficiently  made  out 
Nor  Is  It  necessary  to  more  than  briefly  deal 
with  the  remaining  point  presented  by  the 
defendant's  motion  for  a  new  trial.  What 
purports  to  be  a  mere  memorandum  of  a 
more  or  less  abstruse  and  complicated  calcu- 
lation, appatenUy  having  no  connection  with 
or  bearing  upon  the  cafe  on  trial,  was  tender- 
ed as  "documentary  evidence,"  the  "purpose 
of  said  evidence  being  to  show  that  the 
amount  of  the  loss  sustained  under  the  poU- 
des  sued  on  did  not  equal  the  face  value  of 
tbe  policies,  and  the  character  of  the  busi- 
ness traneacted."  This  document  was  offer- 
ed as  "a  tabulated  calculation  made  by  John 
G.  Buse,  an  expert  accountant,  from  the  proofs 
of  loss."  At  best,  even  with  this  explana- 
tion, the  paper  aKwars  to  be  no  more  than 
an  argument  In  writing  Intended  to  show  the 
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year,  $50.  1896,  August  17.  By  cash  $20. 
1897,  April  20.  By  cash  to  Oas.  L.  Brack  or 
order,  $16.  Balance,  $14."  The  plaintiff  In- 
troduced a  letter  from  the  defendant  to  tbe 
plaintiff,  dated  May  19,  1897,  which  was  as 
follows:  "Inclosed  yon  will  find  receipt  from 
O.  U  Brack  for  $16.  Mr.  Brack,  without  no- 
tice to  me,  has  sued  me  for  $14,  with  Interest 
I  hare  already  paid  yon  a  great  deal  more 
than  I  got  from  the  place;  still,  I  Intended  to 
pay  what  yon  claimed.  Though  as  your  at- 
torney, GuB  Brack,  has  sued  me  without  no- 
tice. I  will  see  you  when  you  get  it."  There 
was  evidence  that,  In  the  year  1892,  the  plain- 
tiff had  leased  his  bouse  and  lot  to  the  de- 
fendant for  the  price  stated  In  the  account; 
that  they  had  no  written  contract;  tbat  the 
defendant  had  paid  the  amounts  credited,  but 
that  none  of  tbe  credits  were  entered  on  tbe 
account  by  tbe  defendant.  Tbe  Jury  rendered 
a  rerdict  In  favor  of  the  plaintiff  for  $14, 
witb  interest  Tbe  defendant  carried  tbe 
case  to  the  superior  court  by  certiorari,  alleg- 
ing tbat  tbe  verdict  was  contrary  to  law  and 
the  evidence.  The  certiorari  was  oveirnled, 
and  the  defcaidant  excepted. 

The  sole  question  in  tbe  case  Is  whether 
the  letter  quoted  above  amonnts  dtber  to  a 
"new  promise,"  or  sucb  a  **wrltten  acknowl- 
edgment of  [an]  existing  liability"  as  would 
be  equivalent  to  a''new  promise,  and  have  the 
effect  to  relieve  the  account  from  tb^  bar  of 
tbe  statute  of  Umltatlons.  av.  Oode.  §}  S788. 
3789.  Conceding  that  tbe  letter  relied  up- 
on for  this  purpose  identifies  the  debt  with 
reasonable  certainty.  It  does  not  contain  ei- 
ther a  new  promise  or  sucb  an  acknowledg- 
ment of  liability  as  would  relieve  tbe  account 
from  tbe  bar  of  tbe  statute.  It  not  only  does 
not  contain  an  unequivocal  promise  to  pay 
the  account  or  an  acknowledgment  tbat 
would  amount  to  sucb  a  promise,  but  on  tbe 
other  hand,  distinctly  sets  forth  a  deliberate 
purpose  never  to  pay.  Tbe  expression,  "I 
will  see  yon  when  you  get  it"  can  only  mean 
a  repudiation  of  all  liability  and  an  absolute 
refusal  to  pay.  Tbe  expression,  "still,  I  In- 
tended to  pay  what  you  claimed,"  taken  In 
connection  with  what  precedes  It  could,  at 
most  mean  that  there  was,  at  some  time  In 
the  past  an  Intention  to  pay  an  account 
which  the  defendant  was  under  no  obligation 
whatever  to  pay.  It  follows,  therefore,  tbat 
tbe  justice  of  the  peace  should  have  held  that 
the  action  was  barred  by  tbe  statute  of  lim- 
itations, and  the  certiorari  complaining  of 
his  refusal  so  to  do  should  have  been  sus- 
tained. Judgment  reversed.  AU  tbe  justices 
eoncnrring. 


GOMEZ  V.  JOHNSON  et  al. 
(Supreme  Court  of  Georgia,   Feb.  11,  1899.) 
^nnrassas— TaAXt4on0Ms  witb  DionDnrr— Wobx 

AMD  LUOB— QKi.TUITOOB  taaVIOM 
— OOXTBAOIS. 

1.  Upon  tiu  trial  of  a  salt  against  the  Mine- 
lentative  at  a  deceased  party  vj/ou  an  acoount 


embracing  items  for  Mrrlces  renderedt  and  for 
board  and  rent  of  room  furnlBhed,  bf  plamtiSs 
to  deceased,  it  is  not  error  to  permit  one  of  tbe 

{ilalDtiffa  to  testify  that  tbey  operated  a  board- 
DK  bouse  during  the  time  named  in  the  account, 
when  it  appears  that  sacfa  fact  in  no  wise  io- 
volved  any  transaction  or  onumanlcation  bud 
by  plaintiffs  witb  deceased. 

2,  On  such  a  trial  it  Is  error  for  the  conrt  to 
charge  the  jury  "that  if  services  were  rendered 
by  any  oner— a  stranger  to  the  suit,  or  a  sister  of 
the  plniutlffs, — even  though  they  were  not  hired 
servaDts  and  were  not  compeosated  by  the 
plaintiffs,  and  although  they  claimed  nothing 
as  compensation  from  either  the  deceased  or 
the  plaintiffs,  that,  if  such  services  were  ren- 
dered by  such  person  at  plaintiffs'  request  they 
could  recover";  it  not  appearing  tbat  tbe  de- 
ceased was  any  party  or  pnvy  to  such  an  under- 
standing  had  between  the  plaintiffs  and  their 
sister,  and  the  testimony  showing  that  tbe  serv- 
ices rmdered  by  the  latter  were  merely  gratolt- 
ons. 

8.  Tbe  testimony  did  not  require,  even  If  it 
antboiized,  tbe  verdict  of  the  jury,  Independently 
of  the  above  charge;  and,  there  being  strong 
reason  to  infer  that  this  error  of  tbe  judge  in- 
Suenced  the  jury  to  tbe  injury  of  tbe  plaintiff 
In  error,  tbe  judgmpnt  overruling  the  motion  tor 
a  new  trial  is  reversed. 

(Syllabus  by  tbe  Court) 

Error  from  dty  conrt  of  Atlanta;  J.  D. 
Berry,  Judge. 

Action  by  Annie  Johnson  and  another 
against  G.  P.  GomcE,  administrator  of  the 
estate  of  John  Bryson,  deceased.  There  was 
a  Judgment  for  plaintiffs,  and  dtfendant 
brings  error,  RevM-sed. 

Simmons  &  Gorrlgan,  for  plaintiff  In  er^ 
ror.  P.  F.  Smith,  for  defendants  In  error. 

LEWIS,  J.  Annie  Johnson  and  Georgia 
Carroll  filed  a  complaint  agajnst  G.  P.  Gomea, 
as  administrator  of  tbe  estate  of  John  Bry- 
son. deceased,  alle^g  an  Indebtedness  of 
$220  on  an  open  accoimt  The  items  at  the 
account  were  as  follows: 

To  room  rent  from  July  1.  188S,  to 
July  6,  1894,  at  $10  per  mouth  fl20  00 

To  nursing  said  John  Bryson  in  August 
and  Septemloer,  18^  at  his  apMial 
instance  and  request   41  00 

To  nursing  said  John  Bryson  frmn 
April  3rd.  1894,  to  Mar  27,  1894.  at 
his  qtedal  Instance  and  requrat   65  00 

To  one  week's  table  board,  ending  May 
27.  1884   4  00 

$220  00 

To  this  action  the  defendant  pleaded,  deny- 
ing the  allegations  In  plaintiffs'  petition.  The 
Jury  returned  a  verdict  for  the  plaintifts  for 
$59.60,  besides  Interest,  whereupon  defendant 
moved  for  a  new  trial,  and  alleges  error  in 
the  Judgment  of  the  court  overmllng  bis  mo- 
tion. 

It  appears  from  tbe  testimony  in  tbe  rec- 
ord that  the  plaintiffs  were  keeping  a  board- 
ing house,  and  that  the  deceased  was  one  of 
their  boarders  at  the  time  of  his  death.  He 
was  boarding  with  them  a  portion  of  tbe  time 
during  the  year  1893.  During  the  fall  of  that 
year  he  went  to  Florida,  and  requested  tta«n 
to  keep  his  room  for  him  at  tbe  rate  of  $10 
per  month.  He  retnrtied  to  plaintiffs*  board- 
ing hotiae  In  the  spring  of  tbe  Allowing  j«ar. 
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and  there  died  on  May  27,  1894.  Ttaete  wai 
Bome  eTldence  to  the  effect  that  he  admitted 
owing  plalntiflB,  that  they  had  been  kind  to 
bim,  and  that  he  dealred  to  compensate  them 
"bj  f"wV'wg  them  a  deed  to  a  lot  which  he 
owned.  It  farther  appealed  that  one  of  the 
plaintiffs  was  engaged  In  a  Biaee  all  day,  and 
the  other  was  engaged  about  her  honsehold 
duties.  There  was  evldCTce  of  some  slight 
service  rendered  by  plaintiffs  In  waiting  on 
deceased  while  he  was  sick;  but  the  testi- 
mony tended  to  show  that  the  principal  at- 
tention he  had  was  from  a  sister  of  the  plaln- 
tlfTs,  who  administered  to  him  medicines,  and 
otherwise  gare  him  some  attention.'  This  sis- 
ter, who  was  also  boarding  with  plaintiffs, 
testified  that  she  rendered  the  service  simply 
because  she  was  requested  to  do  so  by  the 
plaintiflta;  that  she  charged  nothing  therefor; 
expected  no  compensation  either  from  the  de- 
ceased or  the  plaintiffs.  There  was  evidence, 
on  the  other  hand,  that  the  deceased,  short- 
ly before  his  death,  drew  $10  from  the  bank, 
and  stated  that  he  owed  the  plaintiffs  one 
week's  board,  and  desired  to  pay  the  same. 
He  left  about  half  this  sum  of  money  drawn 
from  the  bank  In  his  possession  at  the  time 
of  bis  death.  Other  boarders  with  plaintiffs 
testified  that  they  did  not  pay  their  room 
rent  and  table  board  separately;  that  It  was 
all  included  together,  at  a  rate  of  about  |4 
per  week.  This  Is  substantially  the  mate- 
rial portion  of  the  evidence  bearing  upon  the 
Issues  of  law  presented  by  the  motion  for  a 
new  trial. 

1.  Besides  the  general  gronnd  Id  the  motion 
for  a  new  trial  that  the  verdict  was  contrary 
to  the  evidence,  It  was  alleged  that  the  court 
erred  in  permitting  one  of  the  plainUffs  to 
testify  over  abjection  of  defendant's  coun- 
sel; the  suit  being  one  agalnfit  the  repre- 
sentative of  a  deceased  person.  The  only  tes* 
tlmony  of  this  witness,  except  a  few  facts 
brought  out  on  cross-examination  In  the  in- 
terest of  defendant,  was  that  she  and  her 
slater,  the  other  plaintiff  In  the  case,  opera^ 
ed  a  boarding  house,  and  paid  $40  per  month 
ther^r  for  the  year  1883.  and  up  to  the 
summer  of  1894,  and  that  the  rooms  were 
all  comfortably  furnished  and  carpeted.  It 
will  be  noticed  that  the  evidence  act  contain* 
ed  In  OlT.  Code,  {  S269,  subd.  1,  does  not 
provide  that  when  a  suit  is  defended  by  the 
personal  representative  of  a  deceased  person, 
the  opposite  party  Is  an  incompetent  witness 
for  any  purpose,  but  the  act  renders  him  In- 
competent only  as  to  transactions  or  com- 
munications with  such  deceased  person.  The 
testimony  of  this  witness  did  not  in  any 
wise  relate  to  any  transaction  or  commnnica- 
tion  with  the  deceased.  Under  repeated  rul- 
ings of  this  court,  she  was  clearly  competent 
to  testify  to  other  matters  which  did  not  re- 
late to  such  transaction.   Pnryear  t.  Foster, 

91  Os.  444,  18  S.  B.  316;  Trimble  r.  Mims, 

92  Ga.  103,  18  S.  B.  362;  Woodson  v.  Jones, 
»2  Oa.  662.  664, 18  B.  E.  60;  Ullman  t.  Loan 
C0L,96Oa.e2aka48.]L40a 


2.  Another  ground  In  the  motion  for  a  new 
trial  waa  alleged  error  in  charging  the  jury 
that  If  services  were  rendered  by  any  one,-< 
a  stranger  to  the  snlt,  or  a  dater  of  the  plaln-- 
tlffs,— even  though  tb^  were  not  hired  serv* 
ants,  and  were  not  compensated  by  the  plaln-^ 
tiffs,  and  although  they  claimed  nothing  aa 
compensation  from  either  tba  deceased  or  the 
plaintiffs,  If  such  services  were  rendered  to 
such  person  at  plaintiffs'  request  they  could 
recover.  In  the  light  of  the  testimony,  this 
Instruction  of  the  court  was  clearly  erroneous. 
Apart  from  the  fact  that  it  did  not  appear 
that  the  deceased  was  a  party  or  privy  to  any 
understanding  between  the  plaintiffs  and 
their  sister  with  reference  to  rendering  him 
service,  the  only  legitimate  inference  that  cai) 
be  drawn  from  the  testimony  Is  that  the  servi 
ices  rendered  by  this  sister  were  purely  gra-. 
tultouB,  and  not  with  the  idea  that  any  debt 
would  thereby  be  created  against  the  deceas-. 
ed  in  favor  of  either  herself  or  the  plaintiffs. 

3.  It  Is  insisted,  however,  that,  regardlesa 
of  the  above  error,  the  evidence  demanded  a 
verdict  for  even  more  than  the  amount  found 
by  the  Jury.  Upon  a  careful  review  of  the 
testimony,  we  do  not  think  It  demanded  a 
finding  for  any  amount  and  certainly  not 
any  specific  or  definite  amount  The  charge, 
therefore,  was  calculated  to  Injure  the  defend- 
ant, and  the  court  erred  in  overruling  the  mo-, 
tion  for  a  new  trlaL  Judgment  reversed. 
All  the  justices  eoncurrhog. 


BROWN  T.  GEOBaiA  HIN.,  MFG.  ft  INV. 
CO.  et  al. 

CSopreme  Court  of  Georgia.  Feb.  11,  18&9.> 
Apful— Sbvibw— BquiTT— DraaonoH  or  Tsbdiot. 

1.  A  jodgment  of  the  superior  court  overro]- 
Ing  exceptionB  of  fact  to  a  report  made  by  an. 
anditor  ui  an  equity  case  will  not  be  disturbed 
by  thla  court  merely  because  of  a  conflict  In  the. 
evidence  introduced  before  the  anditor;  but 
such  judgment  will,  when  there  waa  sufficient 
evidence  to  sustain  the  report,  be  upheld,  onless 
It  plainly  appears  that  there  was  an  abase  of 
discretion  on  the  part  of  the  trial  judge  in  dedin- 
ing  to  approve  the  exceptions. 

2.  When,  in  such  case,  the  judge  overrules 
all  the  exceptions  to  the  auditor's  report  there 
is  nothing  to  be  passed  on  by  a  jnry,  and  no  ver- 
dict Is  necessary  or  proper.  Bat,  while  this  is. 
true,  a  mere  error  of  practice  in  directing  a 
verdict  will  not  be  treated  as  cauae  for  a  new 
hearing  when  the  verdict  itself  and  the  judg- 
ment entered  thereon  accomplish  the  same  re- 
sult as  woald  have  been  reached  by  dmply  en- 
tering an  order  making  the  auditors  report  ttw 
judgment  of  the  snpenor  conrt 

(Syllabus  1^  the  Court) 

Brror  from  superior  court  FnUon  countyj 
J.  H.  Lumpkin,  Judge. 

Controversy  between  Jnllns  L.  Brown,  rer 
celver,  and  the  Georgia  Mining  Manufactur- 
ing ft  Investment  Company  and  others.  A 
judgment  was  rendered,  and  the  receiver 
brings  error.  Affirmed. 

John  C.  Reed,  for  plaintiff  In  error.  King 
ft  Anderson,  for  defendants  la  error. 
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LUUPKIX,  P.  J.  In  the  litigation  arlslns 
vnr  the  dlstrlbntloB  of  the  useta  of  the 
Qeoigla  Mining,  Manntactnrlng  &  InTestment 
Company,  of  wbleti  Jnllm  L.  Brown  was  re* 
celTer,  a  oontroreray  arose  as  to  the  amount 
of  the  conqpenaatlon  he  should  receive  for 
Ua  aerrlcea  In  that  capacity.  This  question, 
together  with  nomerooa  others,  was  referred 
to  an  auditor,  who,  upon  the  evidence  heard 
by  him,  found  and  reported  that  9300  per 
month  was  ample  compensation  to  be  allowed 
Mr.  Brown.  This  finding  was  anpported  by 
direct  erldence.  There  was,  on  the  other 
hand,  quite  an  amount  of  evidence,  consisting 
largely  of  the  testimony  of  expert  witnesses, 
to  the  effect  that  Mr.  Brown  was  entitled  to 
moch  higher  remnneratltm.  1^  presented 
nnmerona  exertions  of  tect  to  the  auditor's 
report  In  one  of  these  it  was  ccanplalned 
that  the  anditor  bad  omitted  from  his  r^rt 
a  portion  of  the  testimony  of  Thomas  L.  Bish- 
op, a  witness  sworn  before  him.  Hie  other 
exceptions  attacked  tbe  finding  of  the  au- 
ditor as  to  amount,  and  allseed.  In  sabstance, 
diat  it  was  contrary  to  the  evldenee,  nnsiip- 
ported  by  the  erldence.  and  against  tbe  pre- 
ponderance of  the  OTldence.  The  judge  over- 
ruled  all  the  exceptions  of  fact  and  directed 
the  Jury  to  find  a  rerdlct  In  effect  sastalulng 
tbe  auditor's  report  After  this  rerdlct  had 
been  tak^  the  judge  entered  a  judgment  In 
accordance  with  Its  terms.  Mr.  Brown  there* 
upon  brought  the  case  to  tills  coot  tor  re- 
view. 

As  to  the  exception  relating  to  the  testi- 
mony of  Mr.  Bishop,  the  record  discloses  that 
the  court  heard  testimony  on  this  subject 
and  found  as  matter  of  fact  that  the  auditor 
bad  correctly  reported  the  testimony  of  this 
witness;  and,  further,  that,  even  If  the  por- 
tion alleged  to  hare  been  omitted  were  con- 
sidered, the  same  should  not  affect  the  direc- 
tion given  to  the  case.  There  was  abundant 
evidence  to  warrant  the  judge  In  concluding 
that  the  auditor's  report  required  no  amend- 
ment, so  far  as  the  testhnony  of  Mr.  Bishop 
was  concerned. 

1.  The  main  and  controllii^  question  in  the 
case  Is  whether  or  not  the  Judge  erred  in 
overruling  Mr.  Brown's  other  exceptions  of 
fact  and  In  refusing  to  allow  the  same  to 
he  passed  upon  by  the  Jury.  This  was  an 
equity  case,  and  we  understand  the  law  to 
be  that  In  such  cases  the  judge  may,  in  a 
proper  exercise  of  bis  discretion,  ai^rove  ex- 
ceptions of  fact  and  then  send  the  case  to 
the  jury,  or  disallow  the  exceptions,  and  thus 
practically  end  the  controversy.  We  do  not 
mean  to  bold  that  a  Judge  has  the  authority 
to  arbitrarily  overrule  exceptions  of  fact 
when  it  Is  palpable  that  the  auditor's  findings 
are  unsupported  by  the  evidence.  To  do  so 
In  such  a  case  would  amount  to  an  abuse  of 
discretion.  On  the  other  hand,  In  cases 
where  the  evidence  before  the  auditor  was 
conflicting,  the  Judge's  determination  to  sub- 
mit the  questions  at  Issue  to  a  Jury  would 
not  neceasiirily,  amoiint  to  a  holding  on  bla 


part  that  the  auditor's  findings  were  ernnw> 
0U8.  Clearly,  under  our  statute,  a  Judge  Is 
not  bound  In  every  equity  case,  wliere  llw 
evidence  before  the  auditor  was  conflicting;  to 
allow  the  Jury  to  pass  i^n  exc^itions  of 
fact  Tills  whole  subject  Is  thoroughly  dis- 
cussed In  the  carefully  prepared  opinion  of 
Justice  Lewis  In  tbe  case  of  Heam  t.  Lalrd 
(6a.)  29  8.  B.  978,  and  therefore  does  not  at 
this  time,  call  tot  further  elaboration.  As  a 
condnalon  dedudble '  firom  the  discos^  | 
therein  presented,  he  observes  that  the  law 
seems  to  leave  mnCh  to  the  discretion  of  the 
judge,  and  adds:  'Tf,  upon  oamlnatlon  of 
the  anditoil's  report  of  the  testimony,  be  dis- 
covers such  conflict  In  the  testimony  that 
In  his  judgment  the  Issue  should  be  submit- 
ted to  a  jury,  such  discretion,  unless  almsed.  i 
would  not  be  interfered  wlOi  by  a  court  of  | 
errors.  A  declalra  allowing  exceptions,  and 
submitting  Issues  of  taet  to  a  Jury,  might  i 
properly  be  reached,  though  the  Judge  ml^t 
not  be  prepared  to  say  that  the  auditor  erred, 
and  though  he  had  readied  no  definite  oonda- 
sion  on  tbe  subject  himself.  On  theottaer  hand, 
where  there  Is  sufficient  evidence  to  support 
the  auditor's  mlings,  and  no  errur  of  law  hif 
been  committed,  this  court  will  not  reverse 
the  Judgment  of  the  conrt  below  aismlsslng 
the  exertions  and  confirming  the  auditor's 
report"  It  was  earnestly  insisted  before  os 
that  the  Judge  ou^t  to  have  allowed  the 
Jury  to  pass  upon  Mr.  Brown's  exceptions  of  . 
fact,  because  the  cUlm  for  compensation  \ 
which  he  set  up  was  overwhelmingly  sORMrt-  | 
ed  by  the  testimony  of  expert  witnesses.  Tie 
reply  is  that  neither  the  auditor  nor  tbe  judge 
was  bound  to  accept  as  correct  and  be  gor- 
emed  by,  the  opinions  of  tbeee  witnesses.  In 
this  connection,  see  what  Is  said  with  refer- 
ence to  testimony  of  this  character  in  Baker 
V.  Mill  Works  (Ga.)  31  S.  B.  426. 

2.  The  court  did  commit  an  error  of  prac- 
tice. After  overruling  the  exceptions  et  fact, 
there  was  no  Issue  to  be  tried,  and  tbe  case 
should  not  have  been  submitted  to  the  Jury 
at  all.  Section  4tS96  of  the  OtvU  Code  declares 
that  exceptions  of  fact  to  an  anditor*8  report  | 
shall.  In  equity  cases,  be  passed  tqwn  by  tbe 
Jury  when  approved  by  ihe  judge.  In  other  ' 
words,  the  jury  are  to  pass  upon  them  011I7 
when  approved  by  the  Judge.  Accordiaj;!;, 
the  proper  practice  would  have  been  to  enter 
an  order  sustaiolng  tbe  auditor's  report  and 
making  it  tbe  judgment  of  the  superior  court 
The  error  Just  indicated  amounted,  however, 
to  no  more  than  a  mere  irregularity,  and  af- 
fords no  cause  for  reverting  tbe  Jud^eut 
rendered.  Indeed,  we  understand  the  real 
complaint  of  tl>e  plaintiff  in  error  to  be  an 
exception,  not  to  the  form,  but  to  the  web- 
stance,  of  the  action  teken  by  tbe  Judge.  In- 
asmuch as  tbe  result  reached  by  directing  t 
verdict  which.  In  effect  sustjdned  the  au- 
ditor's report  and  then  entering  a  jnttgmeBt 
In  accord aace  with  the  verdict  was  precisely 
tbe  saiae  as  would  have  been  reached  by  en- 
tering such  a  JudoBMat  witheut  a  vadkt,  ws 
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-win  allow  what  has  been  doB«  to  stand.  In 
so  doing,  however,  we  have  thou^t  It  proper 
to  call  attention  to  the  practice  whldi  should 
be  observed  In  soch  cases.  Judgment  af- 
flrmed.  All  the  Justices  concocrlng. 


THORNTON  et  aL  t.  ABBOTT  et  aL 
(Supreme  Court  of  Georgia.  Feb.  11.  ISOO.)  j 
Sbookd  Vrnw  Tbial— S07FICIBN0T  or  Etisekcb. 

When  a  case,  because  of  couflictiDg  evi- 
dence, is,  upon  the  IssueB  of  fact  inTolred,  dose 
and  doabUuI,  and  its  determination  depencis  en- 
tirely upon  qoeations  of  credibitity,  and  there  is 
no  decided  weight  of  eTidence  in  favor  of  either 
side,  a  second  new  trial  shoald  not  be  granted 
to  the  same  party,  "upon  the  ground  that  the 
Todiet  waa  not  aathorized  hr  a  iwepoodnance 
of  the  evidence." 
(SyllabuB  hr  the  Court) 

Errw  from  dty  eonrt  of  Atlanta;  J.  D.  Ber- 
ry, Jndge. 

Actlffli  between  J,  J.  Thornton  and  others 
against  Abbott,  Fftrker  ft  Co.  From  the  jndg- 
mnit  and  a  grant  of  a  second  new  trial,  Tliom- 
toa  and  others  bring  error.  Berersed. 

T.  A  Wright  and  J.  Key,  for  plaintlffa  In 
error.  Dorsejr,  Brewster  &  Howell  and  Ar- 
thur Heyman.  for  defendants  In  error. 

PBR  GUBIAM.  Judgment  revecsed. 


RAT  T.  8EITZ. 
(Soprem*  Court  of  Georgia.  Feb.  11.  1890.) 
Aonom—  DnioBuXi—  BKruvramam—  Dn- 

OBSTHRI. 

In  view  of  the  eridcnce  appearing  in  the 
record,   tbers   waa  no  abaae  of  digcretlon  in 
granting  the  motion  to  reinstate  this  case. 
(Srllabiu      the  Court) 

Krror  from  n^>ertor  <»»urt;  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  L.  A  Sdts  agalmit  A  F.  Bay. 
From  an  order  allowing  reinstatement  after 
dlsmlsssl  for  tallnre  to  prosecute,  defendant 
brings  error.  Affirmed. 

L.  B.  Bay,  fOr  jdalntUC  In  error.  0.  A. 
Bead  and  AiaxM  &  Arnold,  for  defendant  In 
error. 

LUMPKIN,  P.  J.  A  ease  was  pending  In 
the  trial  court  wherein  Seltz  was  the  plaiutltf 
In  execution  and  Ray  the  claimant.  It  came 
on  to  be  heard,  and  the  levy  was  dismissed  for 
want  of  prosecution.  On  the  next  day  the 
trial  judge  entered  an  order  r^nstatlug  the 
case,  and  this  is  complained  of  as  error.  An 
examination  of  the  evidence  Introduced  at  the 
hearing  of  the  motion  to  reinstate  fully  satis- 
fies UB  that  there  was  no  abuse  of  discretion 
In  granting  the  order  to  which  exception  Is 
taken.  Mr.  Reuben  R.  Anicdd,  one  of  the  at- 
torneys for  the  plaintiff  in  execution,  who  had 
special  charge  of  the  case,  was  in  attendance 
upon  the  snpreme  crart  on  tte  day  the  tery 


was  dismissed.  His  name  did  not  appear  on 
the  docket  as  one  of  the  counsel  In  the  case, 
and  consequently  a  brother  attorney,  yte.  Bat- 
vey  HUl.  whom  he  bad  requested  to  hare  his 
cases  checked  on  account  of  his  absence  In 
the  supreme  court,  did  not  know,  whoi  this 
particular  case  waa  called,  tbat  tt  was  one 
he  was  «cpected  to  request  the  Judge  to  pass. 
The  only  flaw  In  Mr.  Arnold's  showing  for  a 
reinstatement  was  his  failure  to  hare  his  name 
marked  on  the  docket  as  counsel  for  Seltz,  or 
else  to  Inform  Air.  Hin  that  this  was  one  of 
his  cases.  There  was,  however,  evidence  tend- 
ing to  show  that  counsd  for  the  claimant 
knew  of  Mr.  Anudd's  emphiyment  In  the  case, 
and  of  his  absence  In  the  sniweme  court,  but 
did  not  call  the  attention  of  the  court  to  these 
facts.  We  therefore  thliA  tSie  trial  judge 
very  properly  allowed  the  case  to  be  relzt- 
stated.  No  snbstanthd  right  was  lost  to  the 
claimant,  tor  the  dismissal  of  the  levy  could 
not  operate  aa  an  adjudication  upon  the  mer- 
its of  the  ease.  If  tbo  dismissal  had  stood, 
the  idalntlff  would  doubtless  have  caused  an- 
other levy  to  be  made,  and  Ibis,  in  turn, 
would  have  given  rise  to  another  clabn.  NotSi- 
Ing,  therefbre,  is  invtdvsd  except  questlou  of 
cost  and  dday,  and  these  have  been  eliminated 
by  allowing  Oie  ivesent  clabn  case  to  proceed 
to  a  hearing  without  more  ado.  Judgment 
affirmed.  All  the  Jnatlcca  concurring. 


LITTLE  SOCK  COOraRAGB  00.  v. 

HODGB. 

(Supreme  Court  of  Georgia.   Feb.  11,  1899.) 

PlJIADINO— DeMUBHBH. 

The  plaintiff's  petition  was.  In  substance, 
good,  ana  as  against  the  demurrer  thereto^ 
which  was  not  only  gtnenrl  in  its  nature,  but 
vague  In  its  terms,  set  forth  a  cause  of  acdon. 
The  defects  In  the  petition,  if  any,  should  have 
been  specifically  pointed  out  by  an  appropriate 
special  demnrrer. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulaskl  county; 
C.  C.  Smith,  Judge. 

Action  t>y  the  Little  Bocfc  Cooperage  C«n- 
pany  against  M.  T.  Hodge.  Jtidgment  for  de- 
fendant, and  plaintiff  brings  error.  Reversed. 

W.  L.  &  Warren  Grice,  for  plaintiff  In  error. 
J.  H.  Martin,  for  defendant  fn  error. 

PSJB  CURIAM.  Judgment  reversed. 


RAT  V.  HOME  &  FOREIGN  INVESTMENT 

&  AGENCY  00.  et  al. 
(Supreme  Court  of  Georgia.    Feb.  11*  1899.) 

Plsadino  —  Vbhiticatiok  —  Papsbs  —  Failubb  to 
Pboduob— Cross  Bill— DisitissAi,  of  PBrmoit 
— Erraor— NONKBsiDBHoa  ov  Pabtum— DsraNsas 
— ViBDiOT— Ensmcs. 

1.  Prior  to  the  practice  act  of  1805  (Ov. 
Code,  S  6056).  when  an  equitable  petition  ex- 
pressly waived  discovery,  an  answer  to  the 
same  was  not  required  to  be  Terified  l>y  afld» 
vit,  although  the  petition  was  so  veriied. 
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2.  Befor*  a  Judgment  dlsmlsslog  a  case  or 
striking  an  answer  can  be  entered  for  failure  to 
prodace  documents  called  for  in  a  notice  to 
produce,  it  mast  appear  that  there  was  a  per- 
emptory order  of  court  requiring  the  production 
of  the  papera  described  in  the  ootioe  and  a 
failure  to  comply  with  such  order. 

3.  Where  a  petition  prayed  for  ao  injunction 
against  the  defendant  to  restrain  him  from  ex- 
ercising a  power  of  sale  In  a  deed  glTen  by  the 
plaintiff  to  secure  the  payment  ox  promissory 
notes,  an  answer  of  the  defendant,  in  the  na- 
ture of  a  cross  bill,  which  prayed  for  a  general 
judgment  on  the  notes  and  a  judgment  setting 
up  a  special  lien  on  the  land,  contained  mstter 
germane  to  that  set  up  in  the  original  petition. 

4.  The  dismissal  of  such  a  petition  did  not 
carry  that  part  of  the  answer  which  was  in 
the  nature  of  a  cross  bill  with  it,  nor  did  the 
fact  that  the  ralief  sought  therein  was  not  of 
an  equitable  nature  require  its  dismissal. 

5.  Such  an  answer  would  remain  in  court  for 
determination,  notwithstanding  the  person  who 
filed  the  petition  was  a  resident  of  another 
county  than  that  in  which  the  suit  was  pending. 

6.  When  the  grantor  in  a  security  deed  con- 
taining a  power  of  sale  attempts  to  obstruct 
the  sale  made  under  such  power,  refuses  to  sur- 
render possession  to  the  grantee,  who  is  the 
purchaser,  and  in  every  way  attacks  and  im- 
peaches the  validity  of  the  sale,  he  will  not, 
when  the  grantee  abandons  all  righta  under  the 
sale  and  brings  suit  on  the  debt,  be  alloi/ed  to 
set  up  as  a  defense  that  a  sale  was  had  under 
the  power  contained  in  the  deed. 

7.  The  evidence  warranted  a  finding  in  favor 
of  the  defendant  for  the  amounts  for  which 
Judgment  was  finally  rendered,  after  the  ex- 
cess in  the  Terdict  had  been  written  off  under 
order  of  the  court  The  court  committed  no  er- 
ror in  the  case. 

(Syllabus  by  the  Ooort) 

Brior  from  aoperior  court,  Fvlton  ooonty;  3, 
H.  Lumpkin,  Judge. 

BUI  by  L.  R.  Bay  against  the  Home  & 
Foreign  Inreatmoit  &  Agency  Company  and 
otbera.  There  was  Judgment  Cor  detendanta, 
and.  from  an  order  orerrollng  idalntilTs  de- 
murrer to  defendants'  cross  bill,  hii  motion 
for  a  new  trial,  and  striking  bis  plea  to  the 
Jurisdiction,  he  brings  error.  AfiBrmed. 

L.  R.  Ray  and  Reed  &  Hartsfield,  for  plain- 
tiff In  error.  Payne  &  Tye,  for  defendants  in 
error. 

OOBB,  J.  On  July  19,  1885,  Ray  brought 
his  petition  against  the  Home  &  Foreign  In- 
vestment &  Agency  Com[)any,  Payne  &  Tye, 
and  Alonzo  Richardson,  praying  for  an  in- 
junction to  restrain  the  defendants  from  pro- 
ceeding to  sell  certain  realty  under  e  power  of 
sale  In  a  deed  given  by  Uie  plaintiff  to  ttie 
flrst-named  defendant  to  secure  the  payment 
of  certain  promissory  notes.  This  petition 
waived  discovery,  and  was  sworn  to  by  the 
plaintiff.  The  defendant  first  above  mention- 
ed answered,  denying  the  right  of  the  plaintiff 
to  the  injunction  prayed  for,  and  set  up,  by 
vray  of  cross  bill,  that  certain  sums  were  due 
it  as  principal  and  Interest  on  the  promissory 
notes  referred  to  In  the  petition  of  the  plain- 
tiff, and  that  the  deed  referred  to  in  the  peti- 
tion had  been  executed  to  secure  the  payment 
of  the  notes.  Defendant  prayed  that  ft  have 
Judgment  against  the  plaintiff  for  the  amount 
doe  m  the  notes,  and  also  a  Judgment  setting 


up  a  special  lien  on  the  land  embraced  In  the 
security  deed.  This  answer  was  filed  on  Sep- 
tember 5,  1S9G,  and  was  not  sworn  to.  On 
September  27,  1865,  the  court  refused  plain- 
tiff's application  for  Injonctlon,  and  this  re- 
fusal was  subsequently  affirmed  by  this  cotart. 
98  Ga.  122,  26  S.  E.  56.  On  the  28th  day  of 
September,  1S86,  the  court,  on  motion  of  plain- 
tiff, granted  an  order  that  the  petition  "be 
dismissed  without  prejudice  to  any  rights  of 
the  defendants  which  they  may  have  from  the 
filing  of  an  answer  in  the  nature  of  a  cross 
bilL"  The  plaintiff  then  filed  a  demurrer  to 
the  d^endant's  answer  in  the  nature  of  a 
cross  bill,  on  the  following  grounds:  (1)  **It 
having  been  determined  by  this  court  that 
there  Is  no  equity  In  plalutlfTs  bill,  and  the 
sole  prayer  for  relief  therriu  having  I.  eu 
refused,  there  Is  and  was  no  cause  pending 
In  this  court,  and  nothing  upon  which  to  base 
a  cross  bill."  (2)  "Because  the  Judgment 
prayed  for  In  said  cross  bill  Is  not  germane  to 
the  cause  in  the  bill  filed  by  plalnUff."  (3) 
"Because  the  relief  asked  for  by  the  defend- 
ants In  said  cross  bill  is  not  of  an  equitable 
nature,  and  they  have  a  plain  common-law 
remedy."  (4)  "Because  It  does  not  appear 
from  said  cross  bill  that  the  plaintiff,  L.  R. 
Ray,  is  a  citizen  of  Fulton  county,  and  that 
this  court  has  Jurisdiction  to  give  Judgment 
against  bim  as  prayed."  The  court  overruled 
the  demurrer.  Plaintiff  then  filed  his  plea  to 
the  Jurisdiction  of  the  court,  and  this  plea  was. 
on  motion  of  defendant  stricken.  The  nlatn- 
tlff  thereupon  filed  his  answer  to  the  defend- 
ant's cross  petition,  alleging  that  since  the 
refusal  of  the  injunction  the  defendant  had 
gone  through  the  form  of  selling  the  land  ue- 
scribed  In  the  deed,  which  sate  It  claimed  to 
have  made  under  the  power  of  sale  contained 
in  the  deed;  that  at  this  sale  the  property 
was  knocked  down  to  the  highest  bidder  for 
the  sum  of  $2,500;  and  that  the  sale  has  never 
been  set  aside.  The  case  then  went  to  trial, 
and  the  Home  &  Foreign  Investment  & 
Agency  Company  introduced  In  evidsice  the 
original  note  made  by  the  plaintiff  to  It  for 
the  principal  sum  of  $2,000,  dated  February 
11, 1892,  and  due  February  1, 1806;  also  three 
coupon  interest  notes,  for  fl60  each,  all  bear- 
ing the  same  date  as  the  principal  note,  with 
interest  at  8  per  cent,  per  annum  after  ma- 
turity, and  due  on  the  let  days  of  February. 
1894,  1895.  and  1896,  respectively,  each  being 
for  the  Interest  due  on  the  lurlncipal  note  for 
the  year  ending  on  the  day  the  coupon  note  be- 
came due.  Defendant  also  put  In  evidence  the 
deed  executed  by  the  plaintiff,  to  secure  the 
notes  above  mentioned,  and  the  platntifTs  peti- 
tion for  Injunction,  with  all  orders  granted 
thereon.  Plaintiff  testified  that  after  the  dis- 
missal of  bis  petition,  the  land  was  sold,  and 
bought  in  by  Alonzo  Richardson,  an  agent  of 
the  investment  company,  for  the  sum  of  $2,- 
500;  that  at  the  sale  notice  was  given,  at  the 
Instance  of  plaintiff,  that  the  sale  was  Illegal, 
and  would  be  contested;  that  he,  by  his  ten- 
ants, was  still  In  possession  of  tiie  land;  and 
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tbat  Bldiardson  had  bem  trrbv  to  get  pot- 
sesakm  of  the  property*  There  was  testlnunqr 
for  Qie  defendant  to  flie  effect  that  no  deed 
had  efver  been  made  pwmant  to  the  sale 
ferred  to  In  the  plalntifTs  testimony,  and  that 
defendant,  ascertalidng  that  pUUntlff  Intended 
to  contest  the  legality  of  the  sale,  and  finding 
out  that  it  could  not  get  possession  of  the 
land,  concluded  to  abandon  tiie  sale  uider 
the  power  of  sale  hi  'the  deed,  and  that  It 
dalmed  no  fnrOwr  righto  muter  It  The  Jury 
returned  a  Terdlct  for  the  defendant  for  $2,000 
prindpal,  9840  Interest  coiqmns,  968.76  Interest 
on  coivoni^  and  1270.03  attorne/s  fees,  and 
abw  tonnd  that  defendant  hare  a  special  lien 
on  the  land  embraced  la  the  deed.  Judgment 
was  eotered  accordingly.  Afterwards,  the  de- 
f«idant  harlog  written  off  part  of  the  re- 
covery, the  Judgment  was  amended  so  as  to 
strike  from  the  amount  recovered  as  hiterest 
f  100,  and  trom  the  amount  recovered  as  a^ 
tomey's  feea  the  sum  of  916-68-  The  plalntlfl 
filed  a  motion  for  a  new  trial  on  the  general 
grounds,  and  Incorporated  tberehi  th6  grounds 
stated  in  his  demorrer,  and  the  further 
grounds  that  the  court  erred  in  refusing  to 
"dismiss  or  nonsuit  defendant's  answer"  on 
the  ground  Oiat  it  had  not'compUed  with  plaln- 
tUTs  notice  to  produce  Its  Starter,  and  because 
the  court  oyerruled  platotUTa  motion  to  dis- 
miss defendant's  answw  on  toe  gnuiul  that  It 
was  not  Terlfled,  and  because  ttie  verdict  was 
exceaslTe.  This  motion  was  overruled,  and 
the  plaintiff  excepted,  asdgnlng  error  upon  the 
decision  of  tba  court  overruling  his  demmrer, 
striking  his  plea  to  the  Jurisdiction,  and  refus- 
ing to  grant  Ms  motion  for  a  new  trial. 

1.  The  plaintiff  in  error  ccmtoids  that  the 
defendant's  answer  to  the  nature  of  a  cross  bill 
abonld  have  been  dismissed,  because  It  was  not 
Terlfled  by  i^davlt,  the  plaintiff's  petition  be- 
fog so  verified.  The  answer  was  filed  before 
the  practice  act  of  U85  (Acta  1885,  p.  44)  went 
Into  effect  Prior  to  timt  time  there  was  no 
law  reqalrtog  an  answer  to  be  verified  by  affi- 
davit timslj  because  the  petition  was  sworn 
to.  When  discovery  Is  pra^d,  the  answer 
must  be  verified.  In  the  present  case,  how- 
ever, discovery  was  expressly  waived,  and  tor 
this  reason  It  was  not  necessaj?  that  the  an> 
awer  should  be  verified.   Civ.  Code,  |  S0S6. 

2.  The  court  was  nght  to  refusing  to  "dis- 
miss or  nonsuit"  defendanfs  answer  to  the 
nature  of  a  cross  bill  on  account  of  Its  failure 
to  GtHuply  with  the  platotUTs  notice  to  produce 
Ito  charter.  Even  If  the  notice  waa  In  all  re- 
spects sufficient,  It  does  not  appear  that  fbece 
bad  been  a  peremptory  mder  of  the  court  re- 
qulrtog  the  defradant  to  produce  fbe  paper  de- 
scribed to  the  notice.  This  being  true,  the 
motion  was  not  well  taken.  Sncta  an  order  Is 
absolutely  necessary  before  a  motion  to  dis- 
miss the  case  can  be  enterutoed  by  the  court. 
Georgia  Iron  &  Coal  Co.  v.  Etowah  Iron  Oo. 
(Ga.)  90  S.  B.  878,  and  cases  cited. 

3.  It  Is  further  contended  by  the  plaintiff  In 
error  that  the  answer  In  the  nature  of  a  cross 
bill  should  have  been  dismissed  because  the 


matter  set  up  thereto  was  not  germane  to  the 
cay  made  by  the  tnlglnal  petltltm.  That  is- 
sues entlrdy  todepoident  of  those  raised  by 
the  orlghuil  petition  cannot  be  raised  and  de- 
termined by  a  cross  bUl  Is  weU  settled.  "A 
cross  bill  should  not  Introduce  new  and  dis- 
tinct matters  not  embraced  to  the  original 
suit"  Josey  v.  Sogers,  18  Ga.  478.  "A  cross 
bUl  Is  a  bDl  brought  by  a  defendant  against 
a  complainant  or  othra  parties  to  a  former  Ull 
depending,  touching  the  matters  to  question  to 
that  blU."  McDougald  v.  Dougherty,  14  Ga. 
674.  See,  also,  Carlton  v.  Insurance  Co.,  72 
Ga.  371,  382;  Biownlee  v.  Warmack,  80  Ga. 
775.  17  S,  E.  102;  2  Danlell,  Gh.  Prac.  154a 
"It  is  treated,  to  short,  as  a  mere  ancillary 
suit,  or  as  a  dependency  upon  the  or^clnal 
suit"  Story,  Eq.  PI.  fi  388.  See.  also.  Cross 
V.  De  Yalle,  1  Wall.  1.  ApiAylng  these  rules 
to  the  present  case,  we  thlidc  the  court  prop- 
erly refused  to  dismiss  the  answer  In  the  na- 
tore  of  a  cross  bill  on  the  ground  ^t  the  mat- 
ter set  up  tbffdn  was  enUrely  todependent  of, 
or  not  germane  to^  the  case  made  by  the  orig- 
inal petition.  The  petition  sought  to  enjoin 
the  defendant  from  enrdslng  a  power  of  sale 
to  a  deed  given  to  secure  the  payment  of  cer- 
tato  notes.  The  defmdant  answered  denying 
the  idalntlff's  right  to  an  injunction,  and,  by 
way  of  cross  bill,  adced  for  a  gmeral  Judg- 
ment <m  ttie  notes  and  a  Judgment  setting  np 
a  special  lien  on  the  land.  This  was  not  a 
new  and  distinct  matter,  entirely  Ind^ndent 
of  that  set  out  to  the  original  petition.  The 
subject-matter  of  tlie  petition  and  the  an- 
swer to  the  nature  of  a  cross  tSXL  was  one  and 
the  same.  The  Issues  raUnd  to  each  Invidved 
the  same  debt,  the  same  deed,  the  same  land, 
and  1])e  same  controversy.  OSie  petition  sought 
to  enjoto  the  dtfendant  from  coUecttog  the 
debt  by  pursuing  a  remedy  ^ven  to  the  deed. 
The  effect  of  the  answer  was  to  abandon  the 
remedy  sought  to  be  enjoined,  and  rely  upon  a 
remedy  to  be  given  by  the  court  toto  which 
the  defendant  had  been  drawn  by  the  petition 
of  the  platotlff.  A  mere  stotament  of  the 
case  teems  to  us  to  be  all  tbat  is  necessary  to 
show  that  t^e  answer  to  the  nature  of  a  cross 
bill  "did  not  totroduce  new  and  distinct  mat- 
ters not  embraced  to  the  orlgtoal  suit" 

4.  The  answer  to  the  nature  of  a  cross  bill 
contolnlng  matter  germane  to  that  set  up  to 
the  original  petition,  the  dismissal  of  the  plato- 
tUTs petition  did  not  carry  such  an  answer 
with  it  The  phiintlff  had  the  undoubted  right 
to  dl^tmUnii  his  petition,  and  such  dismissal 
carried  with  it  so  much  of  the  defendant's  an- 
swer as  was  purely  defensive.  But  that  por- 
tion ot  the  answer  which  was  to  the  nature  of 
a  cross  bill,  and  prayed  for  affirmative  relief 
against  the  platotlff,  remained  to  conrt  to 
order  that  the  Issues  raised  tbraeto  might  be 
determined.  This  would  be  true  without  re* 
gard  to  that  part  of  the  order  of  the  court 
which  declared  that  the  dismissal  of  the  peti- 
tion should  not  operate  to  [u^Judice  the  d»- 
fendant's  right  to  proceed.  Civ.  Code,  i  4970; 
Evans  r.  Sheldon,  68  Ga.  100,  and  cases  cited. 
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Nor  Tai  tt  ao7  ground  for  the  dlamissal  of 
Buch  an  answer  that  tbe  ^lief  prayed  for  ^as 
not  of  an  equitable  nature.  It  baa  long  been 
tbe  law  that,  where  a  court  of  egolty  obtains 
Jurisdiction  for  one  purpose,  It  will  retain  It 
until  complete  justice  has  been  done  to  all  por- 
tlea.  CiT.  Code,  |  8925;  Mays  v.  Sblrers,  7 
Ga.  238;  Martin  t.  TldweU,  86  Ga.  332.  But 
without  regard  to  this  rule  of  law,  under  the 
practice  preTallIng  In  this  state  since  tbe  pas- 
sage of  the  unlfonn  {vocednre  act  of  1887,  the 
superior  courts  have  full  power  in  all  cases  to 
grant  complete  relief  to  all  suitors,  applying 
In  aid  thereof  either  legal  or  equitable  reme* 
dies  or  both.  Georgia  Iron  &  Coal  Co.  t. 
Ktowah  Iron  Co.,  snprs,  and  cases  cited. 

5.  The  plalntlfTs  plea  to  the  jnrtsdlction 
could  not  avail  him.  He  came  voluntarily  into 
the  superior  court  of  Fulton  county,  seeking 
Its  aid  tn  his  behalf,  and  thus  submitted  bim- 
self  to  its  jurisdiction  in  relation  to  all  matters 
directly  connected  with  the  case  that  he  had 
originated.  One  who  goes  into  tbe  courts  of 
a  county  other  than  that  of  his  residence,  to 
assert  a  claim  or  set  up  an  equity,  mmt  be 
content  to  allow  that  court  to  determine  any 
coanterdalm  growing  out  of  the  original  suit, 
which  the  defendant  sees  fit  to  set  up  by  a 
cross  action.  Bowman  v.  Long,  27  Ga.  178; 
Morgan's  L.  &  T.  R.  ft  S.  S.  Co.  v.  Texas 
Cent.  Ey.  Co.,  137  U.  8.  171,  200,  11  Sup.  CL 

ei. 

6.  Use  sale,  under  the  power  In  the  deed, 
was  never  consummated.  Tbe  plaintiff  not 
only  attempted  to  obstruct  the  sale,  but  refused 
to  deliver  possession  to  the  purchaser,  and  In 
every  way  possible  Impeached  Its  validity. 
This  being  so,  when  the  defendant  sees  fit  to 
abandon  the  sale,  and  ask  for  a  Jndgmept  set- 
ting op  a  special  Uen  on  the  land,  it  does  not 
lie  in  the  mouth  of  the  plaintiff  to  object 

7.  The  evidence  authorized  a  finding  in  fa- 
vor of  tbe  defendant  for  the  amounts  stated  Id 
the  judgment  finally  rendered  after  the  excess 
In  the  verdict  had  been  written  off  under  or- 
der of  the  court.  There  was  no  error  of  any 
character  whatever  committed  by  the  court 
during  tbe  entire  progress  of  the  trlaL  Jndg- 
ment  affirmed. 


ATLANTA  LAND  ft  LOAN  CO.  et  al.  v. 
HAILE. 

(Supreme  Court  of  Georgia.    Feb.  11,  1899.) 

VSKDOB'S  LiXV— CrBATION— NOTICH— FOREOLOSOBB 
— Amend  KENT— CosTiKUANca. 

1.  There  were  sufllcient  allejrations  Id  the 
original  petltim  to  authorize  the  amendment 
pn^Kwed  by  petitioner  in  this  case:  aud,  the 
same  being  germane  to  the  issue,  and  adding  no 
new  cause  of  action,  the  coort  did  not  err  in 
overruling  the  defendants'  objection  thereto. 

2.  When  an  amendment  has  been  made  to 
pleadings,  the  opposite  party  is  not  entitled  to  a 
continuance  when  he  fails  to  show  that  he  is 
less  prepared  for  trial  that  he  would  have  been 
had  such  amendment  not  been  made. 

8.  Where  land  is  sold,  and  notes  are  given 
for  a  part  of  the  purchase  money,  with  the 
agreement  between  the  vendor  and  vendee  that 


the  former  should  have  a  Hen  upon  the  land 
for  the  amount  of  soch  purchase-money  notes 
until  the  same  are  paid,  and  where  snch  agree- 
ment is  recited  and  recognised  both  in  the  deed 
from  the  vendor  and  in  the  notes  given  at  the 
same  time  by  the  vendee,  a  valid  equitable  lien 
or  mortgage  is  thereby  created  upon  the  proper- 

8'  In  favor  of  the  vendor  and  his  amigna.  (a) 
ne  who  asserts  title  to  the  property  by  a  «ub~ 
Bcquent  conveyance  from  such  vendee,  which 
refers  to  the  foregoing  deed  for  "all  necessary 
purposes,"  is  chargeable  in  law  with  notice  of 
the  exigence  of  such  Hen,  and  acquires  the 
land  subject  to  the  equity  of  the  original  vendor 
and  his  assigns. 
(Syllabus  by  the  Court) 

Krror  from  superior  court,  Fulton  coanty; 
J.  H.  Lumpkin,  Judge. 

Action  by  T.  J.  Halle  against  the  Adanta 
Land  &  Loan  Company  and  another.  There 
was  a  judgmmt  for  plaintiff,  and  defendants 
bring  error.  Affirmed. 

Arnold  &  Broyles,  for  plalatUEs  in  error. 
Thos.  L.  Blshc^  and  W.  P.  Andrews,  fa:  de- 
fendant in  error. 

LEWIS,  J.  T.  J.  Halle  brought  suit  agaSnit 
the  Atlanta  Land  ft  Loan  Company  and  Mrs. 
R.  C.  Halle  for  the  purpose  of  foredosing  a 
Hen  as  an  equitable  mortgage  upon  certain 
land.  The  material  allegations  of  his  petition 
were  as  follows:  A.  J.  Halle  sold  a  ose-balf 
Interest  In  certain  land  to  the  Atlanta  Land  ft 
Loan  Company  on  the  26th  of  Octot)er,  1892. 
conveying  the  same  by  an  Instrument  purport- 
ing to  be  a  warranty  deed,  which  had  been 
duly  recorded.  By  virtue  of  tbe  terms  of  this 
deed  it  was  aHeged  the  same  constituted  a 
lien  upon  the  land  therein  described  until  the 
purchase  money  mentioned  in  tbe  deed  ehanld 
be  paid  in  full.  Mrs.  R.  C.  Halle  claims  tbe 
land  under  a  purported  deed  executed  to  ber, 
which  said  deed  Is  alleged  on  belief  to  be 
frandulent  and  without  consideration,  but 
that,  nevertheless,  said  Mrs.  R.  G.  Hafle,  be- 
fore said  transaction  was  made,  had  acttiai 
and  constructive  notice  as  to  the  (diaracter  of 
the  instrument  whereby  the  land  was  convey- 
ed by  said  A.  J.  Halle  to  Atlanta  Land  & 
Loan  Company,  the  latter  being  the  grantor 
of  said  Mrs.  R.  C.  HaDe;  that  she  was  fully 
aware  at  the  time,  and  Is  so  aware  of  the  fact 
now,  that  said  deed  was  made  as  security  for 
the  payment  of  the  pur<^ase-money  notes  held 
by  petitioner  upon  which  be  sued  tbe  Atlanta 
Ijind  ft  Loan  CJompany,  and  obtained  judg- 
ment on  November  14,  18W.  It  Is  farther  al- 
leged that  Mrs.  R.  C.  Haile  bad  fuU  and  com- 
plete knowledge  of  the  transaction  t>etween 
A.  J.  Halle  and  the  loan  company  conveying 
said  land,  both  as  to  the  nature  of  the  In- 
strument conveying  tbe  same,  the  security  re- 
tained, and  the  purchase-money  notes.  At- 
tached to  this  petition  was  a  deed  from  A.  7. 
Halle  to  the  Atlanta  Idnd  ft  Loan  Company, 
executed  on  October  26,  1892,  which  recites 
'  the  consideration  to  be  ?700,  $200  of  which 
had  been  paid  before  the  dealing  of  the  deed, 
and  $600  of  wbldi  was  to  be  paid  on  or  before 
Febmary  1,  1866,  aa  evidenced  by  four  prom- 
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of  ma  A.  J.  HaUe,  algned  by  said  Atlanta 
Xand  A  Loan  Gompany,  "and  constituting 
and  being  a  Hen  ivon  tbe  property  berelnaft- 
er  ecoiTeyed  nntU  fnlly  paid,  principal  and  In- 
terest." Over  objection  of  defendants'  coun- 
sel, plaintiff  amended  his  petition  by  alleging 
that  the  Dotes  referred  to  in  said  deed  "were 
purcliaae-money  notes,  and  reaerred  a  lien  to 
said  grantor  named  in  said  deed  nntU  same 
nbonld  be  fully  paid."  These  notes  were  at- 
tached M  an  exhibit  to  the  amendment,  and 
each  one  tedted  that  It  was  "given  in  pay- 
ment for  land  on  whldi  this  note  is  a  Hen 
unto  paid  as  stated  in  the  deed  for  same." 
One  at  these  notes  bad  been  paid  off,  and 
plaintiff  became  the  purchaser  of  the  remain- 
ing three,  upon  which  be  ondertoolc  to  assert 
his  equitable  Uen.  The  defendants  admitted 
the  execution  €t  the  deed  and  the  giving  oi 
the  notes  by  A.  1.  Halle  to  the  AtlanU  Land 
A  Loan  Oompany,  as  duurged  in  the  petition, 
but  denied  that  titie  jnirchase-money  notes  re- 
ferred to  were  sold  and  transferred  to  peti- 
tioner; that  the  tnmsOer  was  not  real,  bat 
only  in  form,  to  render  said  A.  J.  Halle  un- 
aUe  to  pay  his  debts,  amoi^  which  was  a 
debt  dne  by  A.  J.  Hafle  to  defendant  Mrs.  B. 
O.  ^lle,  amonntlng  to  the  aura  of  9^-30. 
For  further  answer  defendants  alleged  that 
Mm  R.  C  HaUe  had  a  good  and  valid  title 
to,  and  poBsesskm  ^  said  property  for  a 
valuable  consideration,  and  denied  that  she 
had  actnal  notice  of  the  character  of  the  deed 
from  A.  J.  Halle  to  the  Atlanta  Land  &  Loan 
G<mapany,  when  bought  the  land.  They 
further  denied  that  said  de^d  was  any  se- 
curity for  the  payment  of  the  notes  therein 
mentioned,  but  alleged  that  It  was  made  to 
convey  the  title  to  said  company,  and  not  for 
the  purpose  of  securing  Ihe  debt  It  appear- 
ed from  the  testimony  that  the  petitioner  pur- 
chased the  three  notes  set  forth  In  his  petition 
from  his  brother,  A.  J.  Halle,  the  considera- 
tion being  a  credit  given  by  petitions  on  a 
due  him  by  A.  J.  Halle.  There  was  no 
evidence  tending  to  sustain  the  plea  that  this 
purchase  and  transfer  of  the  notes  to  peti- 
tioner were  made  for  a  fraudulent  purpose. 
The  deed  from  A.  J.  Hafle  to  the  company 
was  for  a  one-half  undivided  interest  In  the 
land,  and  the  suit  was  to  foreclose  an  equi- 
table lien  vfioa  this  Interest.  It  iqqpears  that 
the  other  half  Interest  was  owned  by  Mrs.  R. 
C.  HaUe.  the  wife  of  A.  J.  HaUe,  whlcb  she 
acquired  in  1886.  The  remahilng  half  Inteiv 
eat  formeiiy  owned  by  her  husband,  and 
which  he  conveyed  to  the  Atlanta  Land  & 
Loan  Company,  Mrs.  Haile  claimed  by  virtue 
of  a  CfUkveyance  from  the  oompany  to  het, 
dated  January  12, 18^  consideration  express- 
ed $2,000,  hi  w;hlch  latter  deed  this  language 
occurs:  "The  'said  and  above-described  two 
lots  of  land  being  the  same  conveyed  to  tbla 
company  by  the  two  deeds  of  one-half  Interest 
undivided  each  of  B.  a  Halle,  dated  May  21, 


363,  and  A.  J.  Halle,  dated  October  26;  1882, 
and  recorded  In  the  oOoe  of  the  detk  of  the 
Buperlor  court  of  Fultoil  connty,  Georgia,  Not. 
S,  1892,  book  L-4,  page  288.  and  to  both  of 
which  reference  is  hereby  made  for  all  neces- 
sary purposes."  After  the  testimony  on  both 
sides  was  dosed,  fte  court  directed  a  verdict 
for  the  pialndff  for  the  sum  sued  for,  namely. 
$375  principal,  beiddes  interest,  and  further 
finding  In  favor  of  the  plaintiff  an  equitat^ 
mortgage,  and  that  the  same  be  Cne<doaed' 
upon  the  property  In  dispute.  In  the  tilil  of 
exceptions  Is  the  following  recital:  "As  tin 
court  recollects,  after  the  evldeoce  had  dosed, 
the  presiding  judge  Inquired  tf  ttiere  were  any 
contested  questions  of  fact  to  be  submitted 
to  the  Jory,  or  If  he  eBionld  direct  a  verdict; 
and,  as  he  understood,  counsel  on  both  rides 
conceded  that,  if  he  held  that  the  papers  in 
evidence  created  an  eqult^ite  lien  or  mort- 
gage, and  Oiat  the  recital  In  one  of  Oie  deeds 
affected  Mrs.  Halle  with  notice,  ^ere  was 
nothing  to  do  but  t<a  the  Judge  to  control  tbe 
finding  by  his  charge,  parties  not  waiving  any 
right  to  except  to  his  rulings.  He  ttiargeA 
accordingly.  Oountel  tor  defendants  did  not 
consent  for  the  court  to  direct  tlw  verdict  for 
plaintiff.  They  said  time  was  a  di^iute  as 
to  &e  notice,  and  dmled  that  there  was  a 
Uen.  These  were  the  only  qnestloaB  of  fact 
tnvu^t  to  the  attention  of  the  court,  and  It 
was  not  dahned  that  tbere  were  others  vrtilch 
should  be  submitted.  The  court  hdd  that  ttte 
papers  created  a  Uen,  and  that  Mrs.  Halle 
.was  charged  with  notice  by  redtal  in  the 
deed." 

1.  One  assignment  at  error  In  the  bill  of 
ceptlons  is  that  the  court  erred  In  allowing 
plaintiff  to  amend  his  petition,  as  set  forth 
above,  by  attadilng  thereto  copies  of  the 
notes  referred  to  In  the  orl^nal  petition.  It 
Is  dalmed  that  this  added  a  new  cause  of  ac- 
tion; that  idalntifl,  In  his  orl^nal  petition, 
was  Insisting  upon  the  foredosore  of  a  Her 
whlcb  grew  out  of  the  terms  of  the  dee 
from  A.  J.  Hafle  to  the  Atlanta  Land  A  Loi 
Company,  and  that  he  had  no  Uen  by  vir* 
of  this  deed,  but  by  virtue  of  the  promisi 
notes  themselves.    The  original  petltior 
ferred  to  the  notes;  had  attached  ther 
copy  of  the  deed,  irblch  accurately  der 
the  notes;  and  we  think  Ito  allegatlor 
amply  sufBdoit  to  authorize  13ie  ame 
The  amendment  set  forth  no  new  ca' 
tlon.   The  original  cause  of  aetlor 
equitable  Uen  or  mortgage,  which 
tiff  Insisted  arose  by  virtue  of  t 
tlom  between  A.  J.  Haile,  under 
tiff  claimed,  and  the  land  comiH 
the  land  was  sold  by  the  forme 
a  deed  takoi  by  one,  and  r 
notes  by  the  other,  and  It  wa 
in  the  amendment  that  the  n- 
In  connection  with  the  dec' 
determining  whether  or  nc 
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erratlon  of  a  Ifen  to  the  grantor,  A.  J.  Halle. 
The  reference  In  the  original  petition  to  thefie 
notes,  and  the  description  of  them  given  In 
the  petition  and  exhibit  thereto,  certainly  af- 
forded  a  sufficient  basts  npon  which  to  con- 
struct  an  amendment  attaching  the  notes  as 
an  additional  exhibit  to  the  pleadings. 

2.  Upon  allowing  the  amendment,  the  de- 
fendants below  moved  for  a  postponement  on 
the  ground  of  surprise,  and  error  Is  assigned 
upon  the  Judgment  of  the  court  overruling 
this  motion.  It  appears  from  a  note  by  the 
court,  embodied  In  tbe  bill  of  exceptions,  that 
the  only  reason  insisted  npon  by  counsel  for 
the  defendants  as  to  whether  the  case  should 
be  oodtlnned  was  that  they  desired  to-  see 
their  client,  Mrs.  R.  C.  Halle,  and  confer  with 
her.  It  appeared  that  she  had  been  fully  ex- 
amined by  Interrogatories  as  to  the  notes,  the 
question  of  notice,  and  tbe  whole  subject- 
matter  Included  In  the  petition  and  tbe  amend- 
ment, and  that  there  was  nothing  new,  and 
notlilng  more  could  be  added  by  delay.  De- 
fendants' counsel  having  utterly  failed  to 
bring  themselves  within  the  provisions  of  sec- 
tion 5128  of  the  Civil  Code,  on  the  subject  of 
ocmtlnuance  growing  out  of  surprise  on  ac- 
coimt  of  amendments  to  pleadings,  the  court 
did  not  err  In  overruling  tbe  motion. 

3.  There  are  other  assignments  of  error,  re- 
lating partly  to  admissions  of  testimony  em- 
braced in  the  blh  of  exceptions,  but  they  are 
unimportant.  Under  the  view  we  take  of  this 
case,  we  think  the  undisputed  evidence  de- 
manded a  verdict  for  tbe  platntlCT,  and  that 
ttte  court  did  not  err  in  directing  the  Jury  to 
so  find.  We  think  the  court  below  was  clear- 
ly right  in  concluding  that  the  contract  enter- 
ed Into  by  the  parties  when  the  property  in 
dispute  was  sold  by  A.  J.  Halle  to  the  com- 
pany created  a  lien  in  favor  of  that  grantor 
and  his  assigns  upon  the  iHnperty  for  the 
payment  of  the  purchase  money.  This  con- 
tract is  evidenced  by  the  deed,  and  the  pni^ 
chase-money  notes  spectflcally  recite  npon 
tbelr  face  that  such  a  lien  Is  retained  by  the 
grantor.  We  do  not  think,  therefore,  there 
can  be  any  question  about  the  right  of  the 
grantor,  or  his  assigns,  to  assert  this  lien  as 
against  the  grantee,  or  any  one  claiming  un- 
der the  grantee  with  notice  of  the  existence 
of  the  lieu.  The  only  other  question  for  con- 
sideration is  whether  or  not  the  defendant 
Mrs.  R.  C.  Halle  was  chargeable  with  notice 
of  the  existence  of  this  claim  of  lien  because 
of  the  fact  that  tbe  deed  tinder  which  she 
claims  the  property  In  dispute  refers  to  the 
Instrument  by  virtue  of  which  her  grantor 
created  the  Hen  and  acknowledged  Its  exist- 
ence. Even  without  this  recital  In  the  deed 
under  which  this  defendant  claims,  she  could 
not  have  obtained  any  greater  title  from  the 
company  than  that  company  itself  bad;  and 
we  think  she  Is  chargeable  with  knowledge  of 
the  recitals  In  tbe  deed,  by  virtue  of  which 
her  grantor  held  title.  It  Is  a  well-settled 
l^inciple  of  law  that  recitals  In  deeds  bind 
not  only  the  parties  tiiereto,  bat  their  privies 


in  estate.  Civ.  Code,  S  5150;  Lamar  t.  Tur- 
ner, 48  Ga.  329;  Cruger  v.  Tucker,  69  Ga.  557. 
and  antborlties  cited  in  tbe  opinion  of  Speer. 
J.,  on  page  5ti2.  Tbe  recital  of  the  lien,  there- 
fore, in  the  deed  from  A.  J.  HaBe  to  the  com- 
pany, not  only  bound  it  but,  Mrs.  R.  C.  Hatle, 
as  grantee  of  the  company,  being  its  privy  in 
estate,  likewise  bound  her.  The  more  espe- 
cially Is  this  true  when  It  appears  that  the 
deed  under  which  Mrs.  Halle  asserts  title  to 
tbe  premises  in  dispute  refers  to  the  ivior 
deed  made  to  tbe  company,  which  had  been 
duly  recorded,  and  to  which  reference  was 
specially  made  "for  all  necessary  purposes." 
Judgment  affirmed.  All  Hie  Jusdcea  concnr^ 
ring. 


WRIGHT  et  a1.  v.  HERRINGTON  et  sL 

(Supreme  Court  of  Osozgla.    March  4.  1^80.) 

iK/ujrcnoK— Afpbal. 

There  was  no  abuse  of  discretion  In  re> 
fusing  tbe  injunction,  and  tiie  judgment  of  the 

court  below  is  affirmed. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county: 
J.  H.  X^umpkln,  Judge. 

Action  between  J.  T.  Wright  and  others 
and  A.  P.  Herrlngton  and  others.  From  the 
Judgment,  Wright  and  others  bring  error.  Af- 
firmed. 

Eric  Gambrell  and  Jss.  T.  Wr^ht,  for  plain- 
tUfs  In  error.  Jul  K.  Hines,  for  dtfendants 
in  error. 

PER  CURIAM.  Judgment  affirmed. 


BARNBTT  T.  NEW  SOUTH  BUILDING  A 

LOAN  ASS'N. 
(Supreme  Court  of  Georgia.  March  4^  1899.) 
Afpbau— BaoosD— DacisioM. 
When  a  bill  of  exceptions  brought  to  this 
court  complains  of  a  portion  of  a  decree  render- 
ed by  tbe  superior  court  In  ft  complicated  case, 
having  a  voluminous  record,  and  tnvolvinic 
many  issues,  and  when  the  parts  of  the  record 
specified  and  brought  here  are  not  only  insaffi- 
cient  to  a  clear  understanding  of  the  error  al- 
leged, but  do  not  Indicate  the  portions  not 
specified,  but  which  are  essential  to  a  proper 
decision  of  the  question  sought  to  be  presented, 
this  court  will  not  direct  the  clerk  below  to  send 
up  additional  portions  of  the  record.  In  other 
words,  a  "fisfaiug"  order  for  more  of  the  record 
will  not  be  granted.  Under  such  drcumatan- 
ces,  this  court  will  endeavor  to  deal  with  the 
case  upon  the  portions  of  the  record  actuallr 
brought  up;  and  if  the  bill  of  exceptions,  when 
considered  In  connection  therewita,  "presents 
the  points  to  be  adjudicated  by  this  court  m 
such  a  confused,  vague,  and  uncertain  manner 
that  the  same  cannot  lie  clearly  understood  or 
Intelligently  passed  upon,"  the  judgment  below 
will  be  affirmed.  See  Bush  v.  Brantltf,  24  &. 
E.  SiS,m  Ga.  81. 
(Syllabus  by  the  Court)  * 

Error  from  superior  court,  Fulton  county; 
W.  H.  Felt(Hi,  Jr.,  Judge. 
Proceedings  between  S.  Bamett  and  the 
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New  Sonth  BnUdlng  &  Loan  Aasodatloii. 
There  was  a  jodgment  for  the  lattor,  and  the 
former  brings  error.  Afflrmed. 

S.  Bamett,  In  pro.  per.  Ulysses  Lewis  and 
Jobn  L.  Hopklna  ft  Bona,  for  defendant  In  er- 
ror. 

PER  OUBIAM.  Judgment  afflimed. 


WALTERS  T.  BATES. 

(Supreme  Conrt  of  Georsla.    Uarch  4,  ISOtt.) 

Flusimq— DniDRBu — Fraud — MnKaraBsaarA- 
tiomH-teT-Orr. 

1.  nioQgh  an  ansver  mtj  recite  that  there  Is 
attached  thereto  a  described  exhibit,  the  fact 
that  the  same  Is  not  so  attached  will  not,  If 
■ach  exhibit  be  really  immaterial,  render  the 
answer  demarrable. 

Z  Misrepresentfttlon  of  a  material  fact,  made 
bj  one  of  the  parties  to  a  contract,  thooffh 
made  by  mistake,  Ai  innocently.  If  acted  on 
by  the  t^poalte  party,  coaatitates  legal  fraud, 
and  the  party  injured  in  consequence  thereof 
may  set  ap  the  damages  thus  arising  Id  defense 
to  an  action  upon  the  contract. 

3.  A  plea  of  set-off  is  not  good  unless  It  al- 
leges facts  showing  that  the  demand  against 
the  plaintiCr,  which  the  defendant  therein  seeks 
to  set  ap,  was  in  existence,  and  dae  to  the  lat- 
ter by  the  former,  at  the  time  his  action  was 
begun. 

(Syllabns  by  the  Oaort.) 

Error  from  superior  court,  Hart  county; 
Seaborn  Reese,  Judge. 

Action  by  R.  W.  Eavea  against  J.  a  Wal- 
ters. Judgment  for  plaintiff,  and  dtfadaat 
brings  error.  Rerened. 

Jas.  H.  ^Iton.  for  plaintiff  In  error.  O. 
O.  Brown  and  John  P.  Shannon,  Cor  defendant 
in  error. 

LUMPKIN,  P.  J.  An  action  waa  brought 
br  Bares  against  Walters  upon  a  promissory 
note  for  (SOO,  signed  by  the  latter,  and  pay- 
able to  thB  former.  Upon  the  note  there  was 
*  a  credit  of  V2S.9S.  The  defendant  AM  an 
anawer,  to  whkh  the  plaintiff  demnrrea  orally. 
The  conrt  SDStalned  the  demurrer,  and  di- 
rected a  verdict  for  the  plaintiff.  The  demni^ 
rer.  saTe  as  to  a  qneatlon  of  practice,  wbidi 
win  be  hereinafter  more  speciflcally  noticed, 
was,  in  its  nature,  general  The  material  al- 
legatlois  of  the  answer,  so  far  as  they  related 
to  the  main  defense  relied  upon,  were,  in  sub- 
stance, as  follows:  The  pUdnllff  and  the  de- 
fendant, as  partners,  bad  been  engaged  In  a 
general  mercantile  bnrinesa,  the  sole  manage- 
nwnt  of  which  ^d  been  conducted  by  the 
former,  the  latteftnowlng  nothing  of  the  de- 
talls  or  ctmdltlon  of  the  partnership  affairs. 
Tbey  entered  into  a  contract  of  dissolatlon,  by 
the  terms  of  which  the  defendant  bought  out 
the  Interest  of  the  plaintiff  In  the  business, 
giving  therefor  the  note  sued  on.  assuming 
all  the  debts  of  the  firm,  and  becoming  entitled 
to  collect  and  appropriate  to  his  own  use  all 
notes  and  accounts-  doe  to  the  partnashlik, 


The  defendant  was  Induced  to  enter  Into  this 
contract  of  purchase  because  of  representa- 
tions made  by  the  {dalntlff  to  the  effect  that 
the  total  Indebtedneas  of  the  partnership  did 
not  exceed  the  sum  of  $583.  After  taking 
charge  of  the  buslnesa,  the  defendant  learned 
that  there  were.  In  addition  to  the  credltras 
whose  claims  amounted  to  this  sum.  other 
creditors  of  the  partnership  holding  agahist  it 
Just  claims  amounting  to  which  he 

was  compelled  to  pay.  Bares  had  represented 
to  the  defendant  that  the  creditors  laat  refer- 
red to  had  been  paid,  when  bi  fact  they  had 
not  been.  He  also  represented  to  the  defend- 
ant that  a  spedfled  account  held  by  the  part- 
nership against  a  designated  person  amounted 
to  93.15,  when  it  was  for  but  $1.65,  and  tba 
defendant  coUected  only  the  latter  sum,  thns 
losing  92.60.  The  defendant  relied  on  the 
foregohig  representations  In  making  ttie  con- 
tract, and  afterwards  ascertained  that  the 
same  were  false  In  the  particulars  indicated, 
and,  aa  a  consequence,  he  suffered  loss  a> 
shown.  He  prayed  that  his  damages  be  al- 
lowed as  a  set-off  against  the  note  sned  on. 
and  that,  inasmodi  as  the  amonnt  of  aneh 
damages  waa  greater  tiian  that  doe  npw  the 
note,  he  bare  judgment  for  the  balance  against 
Baree.  The  defendant  further  pleaded  "^t 
said  plaintiff  Is  Indebted  to  him  on  account 
$7.40  for  goods  he  bought  of  defendant  since 
the  dissolution  of  said  firm  of  Bares  ft  Wal- 
ters, which  he  asks  to  be  allowed  as  a  set>«ff 
against  plaintiff."  The  answer  alleged  that  a 
copy  of  the  list  of  creditors  whose  claims 
amounted  to  $588.  the  total  amount  of  the 
firm's  Indebtedness,  as  represented  by  Barea, 
waa  attached  as  an  exhibit,  marked  "A."  In 
point  of  fact,  however,  no  such  exhibit  appear^ 
ed,  and  the  special  ground  of  the  demurrer 
above  mentioned  attacked  the  answer  aa  be- 
ing Insufficient,  In  that  the  defendant  had 
failed  to  attach  this  exhibit  as  alleged.  At- 
tached to  the  answer  u  an  exhibit,  marked 
"B."  was  a  list  of  the  creditors  whose  claims, 
amountii^  to  $308.64,  the  defendant  bad  been 
compelled  to  pay. 

1.  We  will  first  deal  with  the  special  demurs 
rer.  The  defoidant  did  not  complain  of  har- 
Ing  to  pay  ttie  creditors  of  the  Arm  whose 
claims  amounted  to  $683.  What  the  answor 
alleged  upon  this  subject  was  evidently  for  the 
sole  purpose  of  leading  up  to  and  making 
clear  so  much  of  the  defense  as  rested  upon 
the  fact  that  the  defendant  bad  paid  the  de- 
mands against  the  firm  amounting  to  $303JM, 
held  by  persons  not  Included  among  the  cred- 
itors whose  claims  made  up  the  $688.  We 
do  not.  ttaerefore.^  perc^ve  why  a  list  of  these 
particular  creditors  was  at  all  essential  to  tlw 
legal  sufDclency  of  the  answer.  It  being,  as 
to  the  matter  of  defense  last  mentioned,  snffl- 
clently  definite  and  complete  hi  Itself.  There 
was,  as  above  stated,  an  exhibit  setting  forth 
a  list  of  the  claims  a^regatlng  $303.64.  and 
the  real  controversy  between  the  parties  re- 
lated to  these  demands. 

Hie  answer  does  not  nnderteke  to  allege 
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that  ttw  cepTMentatioiur  made  by  Eaves  and 
acted  on  hj  Waltera  were  fraudnloit,  but 
almply  aren  tliat  they  were  fftlae,  and  that, 
by  relying  upon  the  same,  and  porcltaslng  up- 
on the  bith  thereof,  Walters  was  damaged 
In  the  manner  set  out  In  his  answer.  Under 
the  proTlslona  of  section  4026  of  the  OMI  C!ode, 
a  misrepresentation  of  a  material  fact,  though 
made  by  mistake  and  Innocently,  If  acted  on 
by  the  opposite  party,  constitutes  "legal 
ftnnd."  One  tbos  Imposed  upon  Is  certainly 
entitled  to  redress  If,  In  the  transaction  be- 
tween himself  and  the  other  party  thereto,  his 
opportunities  for  knowing  the  trutii  were  not 
as  good  as  those  of  the  person  upon  whose 
statements  he  relied,  and  the  circumstances 
were  such  that  he  had  a  right  to  opect  that 
this  person  wonld  deal  with  bim  fidriy  and 
consctenttonsly.  It  would  seem,  nnder  tbe 
facts  alleged,  that  Oils  was  a  case  of  the 
kind  Jnat  mentioned.  EaTes  had  been  the 
mana^ng  partner,  and  Widteis  had  Just  rea- 
sw  for  bdlering  that  tbe  former  was  ac- 
quainted wlQi  tiie  condition  of  the  firm's  busi- 
ness, of  whldi  he  CWalters)  personally  knew 
nothing.  The  following,  which  we  extract 
from  5  Am.  ft  Eng.  Vbic  Law,  320,  appears 
to  be  applicable  to  the  facts  In  hand:  "Whoi 
any  party  makes  material  r^resentatlons, 
which  he  arers  to  be  true,  with  intent  that 
they  Shan  be  acted  upon,  and  these  representa- 
tions are  actually  relied  upon  by  the  other 
party  in  completing  the  negotiations,  and  then 
they  prove  false,  to  the  Injury  of  tbe  party 
accepUng  ttiem.  r^ef  can  be  had  In  a  court 
of  equity,  although  the  party  who  made  the 
rqtreaentatlons  knew  not  of  their  falsity." 
In  thia  connection,  se^  also.  flOder  v.  Allison, 
4B  Oa.  IS,  In  wbitiu  following  the  law  laid 
down  In  our  Code,  It  was  held:  "Misrepre- 
sentation of  a  material  tact,  made  by  one  of 
tbe  parties  to  a  contnet,  thou^  made  by 
mistake  and  Innocently,  If  acted  on  by  the 
on-site  party,  constitutes  legal  fraud;"  and, 
farther,  fliat  a  defendant  In  an  action  at  law 
ml^t  set  up  as  an  equitable  defense  thereto 
the  fact  Qiat  he  had  suffered  Injury  by  reason 
of  such  a  misrepresentation.  The  prlndtde  of 
that  case,  though  the  facts  thereof  are  some- 
what dissimilar.  Is  applicable  here,  for  it 
lays  down  the  rule  that  a  party  who  has  sus- 
tained damage  In  consequence  of  a  legal  fraud 
precisely  like  that  which  we  are  discussing 
may'  have  equitable  redress  when  an  action 
at  law  to  enforce  payment  of  the  purchase 
money  Is  brought  against  him.  Assuming  as 
true  the  averments  of  the  answer,  It  seems 
that  to  do  perfect  equity  and  exact  Justice  be- 
tween these  parties  would  be  to  oredlt  Eaves 
with  Qie  amount  due  apon  tbe  note  held  by 
him,  and  debit  him  with  Uie  amount  of  tbe 
actual  damages  he  occasioned  Waltmi  by  In- 
ducing him  to  enter  into  the  contract  on  the 
faith  of  false  representations  ranceming  the 
firm's  assets  and  liabilities.  This  Is  exactly 
what  the  defendant's  answer,  so  far  as  this 
branch  of  the  case  Is  concerned,  sought  to 
aecom^lsh,  and  we  are  therefore  of  titie  opin-  I 


l(m  tiiat  tiie  court  erred  In  striking  so  modi 
of  tiw  answer  as  set  up  this  defense. 

8.  The  plea  of  set-off  was  obrlonsly  de- 
fective In  that  It  entirely  tailed  to  allege  that 
tbe  defendant's  demand  upon  tbe  aecooat 
therein  referred  to  originated  before  tbe  brlag- 
lug  of  the  present  action.  Tbe  plaintiff  fheie- 
tore  could,  as  he  did  by  bis  general  demuner, 
admit  tbe  truth  of  the  recitals  of  fact  aet  forth 
In  this  plea,  and  still  not  be  liable  to  account 
In  tills  action  tor  the  $7.40.  This  la  true  be- 
cause. In  the  abseoce  of  such  an  allegation  at 
that  Just  suggested.  It  would  not  alQrmatlvelj 
appear  that  this  particular  demand  constituted 
a  proper  basis  of  set-off.  Judgment  reversed. 
All  the  Justices  concurring. 


8AMDBBS  et  b1.  t.  HOUSTON  OUANO  ft 

WABEHOUSE  GO. 
(Supreme  Court  of  Qeorgtf.   March  17,  1899.) 
Tbdsts— ExaoDTiOH— FowBBs  OT  Thu8th>— Dsni 

— AcnOKB— FABTiaS— FlBADINO— JUDaMKVb 

1.  Where  one  conveys,  by  deed,  propertj  to 
another,  in  trust,  for  the  sole  ose  and  beaefit 
of  the  latter's  wife  aod  children,  includlof 
those  that  mi^ht  thereafter  be  bom  to  saa 
husband  and  wife,«the  trust  remains  encntoir, 
and  the  legal  tide  conthiues  vested  In  the  trus- 
tee, so  long  as  any  of  the  children  are  minors, 
and  there  is  a  possibility  of  farther  Issue  of 
the  marriage  between  the  trnstee  and  his  wile. 
The  fact  that  some  of  the  children  had  arrived 
at  age  does  not  render  the  trust  so  far  executed 
as  to  confer  upon  them  legal  title  to  any  inte^ 
est  in  the  land,  especially  during  the-  Ufetime 
of  the  grantor,  who  enjoins,  in  his  deed  crett- 
ing  the  trust  estate,  upon  the  trustee,  the  dntj 
of  proTlding  a  support  for  the  graator  daring 
his  life,  (a)  On  the  trial  of  a  claim,  filed  by  thp 
children,  to  property  levied  on  to  satisfy  a  judg- 
ment aeainat  the  trustee,  subjecting  the  trust 
estate,  It  was  not  error  for  the  court  to  exdude 
testimocy,  otFered  by  the  claimants,  tending  to 
show  that^  on  account  of  the  age  of  the  mother 
at  the  time  of  the  trial,  there  was  no  possibil- 
ity of  farther  Issue  of  the  marriage;  it  appear- 
li^  that  the  debt  upon  which  the  original  acdoa 
to  subject  the  trust  estate  was  based  was  ex- 
tracted more  than  five  years  prior  to  such  trial 

2.  Where  such  property  so  conveyed  in  tmst . 
consisu  mainly  of  land  adapted  ooh  tvr  fann- 
ing purposes,  tbe  trustee  has  tbe  right  to  car- 
ry on  tiie  business  of  cultivating  the  land  for 
the  benefit  of  the  cestuls  que  trustent;  and  anj 
debt  contracted  by  him  for  the  purpose  of  pur- 
chasing such  personalty  as  was  necessary  to 
enable  bim  to  conduct  the  farm  is  an  obligation 
undertaken  for  tbe  benefit  of  the  trust  estate, 
and,  upon  a  proper  case-made,  tbe  creditor  can 
subject  the  trust  estate  to  tbe  payment  of  sacfa 
a  claim.  <a)  In  a  salt  for  this  purpose,  it  ia 
not  necessary  to  make  the  beneficiaries  partief 
thereto.  Service  upon  the  trustee  Is  Un£iig  on 
a  cestui  que  trust  (h)  Nor  is  it  necessary,  b 
such  an  action,  to  allege  that  the  income  of 
the  estate  was  insufficient  to  pay  the  debt,  as 
the  statute  makes  the  corpunubject,  regardless 
of  the  income,  (c)  The  judgment  subjecting 
the  trust  estate  Is  not  void  because  the  trustee 
applied  the  income  from  the  farm  only  for  (be 
benefit  of  himself  and  wife;  it  not  being  claim- 
ed tlrat  the  creditor  had  any  knowledge  of  any 
intention  to  misappropriate  the  income,  or  mis- 
use tbe  trust  property,  when  the  credit  was  ex- 
tended to  the  trustee,  (d)  Even  if  tbe  petittos 
in  such  a  case  was  not  sufficiently  full,  bat 
was  good  against  a  general  demurrer,  and  sim- 
ply contained  minor  defetts,  that  would  hsTs 
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been  dearlr  amendable,  had  objection  been 
made  thereto  at  the  trial,  snch  irregularities  or 
defects  artt  cured  by  the  judgmeut,  which 
Undi,  not  only  the  trustee,  but  also  the  ben- 
eficiaries. 

3.  Where,  in  such  a  suit  against  a  trustee, 
brought  after  the  passage  of  the  act  embodied 
in  section  4961  of  the  GItII  Code,  the  petition 
sets  forth  the  cause  of  action  in  orderly  and 
distinct  paragraphs,  as  required  by  this  section, 
and  no  answer  u  filed  by  the  defradanta  deny- 
ing or  calling  for  proof  of  any  of  the  allega- 
tions in  the  petition,  such  petition  may  be  taken 
as  prima  facie  true:  and  it  was  not  necessary 
for  the  idaintlff  to  introduce  farther  testimony 
in  order  to  make  ont  his  case. 

(Syllabos  by  the  Court.) 

Error  from  superior  court,  Houston  county; 
W.  H.  Feiton,  Jr..  Judge. 

Action  bj  the  Houston  Guano  &  Warehouse 
Company  against  John  F.  Sanders,  as  trustee, 
in  which  there  was  a  judgmoit  (or  plalnUft. 
A  fl.  f a.  was  levied  on  the  property,  and  Hat- 
tie  Sanders  and  otli^  Interposed  a  claim 
thereto  as  beneflclarles.  There  was  a  judg- 
ment for  [daintlfft  and  clalmanta  bring  error. 
Afflrmed* 

M.  G.  Bayne^  Nottingham  A  PolbiU,  and  R 
N.  Holtzdaw.  for  plaintiffs  In  error.  Z<.  L. 
Brown,  (or  defoidant  in  error. 

LEWIS,  J.  On  March  21,  189ft,  the  defend- 
ant In  error,  the  Houston  Quano  &  Waie- 
houae  Company,  brought  suit  In  the  county 
court  of  Houston  county,  agaiiuit  John  F. 
Sanders,  as  trustee  of  bis  wife  and  their  cliil- 
dren  (naming  them).  The  purpose  of  the 
suit  was  to  subject  a  certain  tract  of  land, 
held  by  the  trustee  for  the  benedt  of  his  wife 
and  children,  to  a  certain  debt  contracted  by 
the  trustee  with  the  {daintifr.  In  January, 
1893.  The  petition  described  the  trust  prop- 
erty, referred  to  the  deed  creating  the  trust, 
and  stated  where  the  same  was  recorded.  It 
was  alleged  that  the  trostee  was  still  in  poa- 
Besslon  of  the  land  muitioned  in  the  deed,  for 
the  use  and  benefit  of  the  cestuls  que  trustent 
named;  that  In  the  year  1S93  he  was  farming 
upon  the  land  for  the  benefit  of  his  cestuls 
que  trustent,  and  that  as  such  trustee  he 
tKiught  of  petitioner,  on  January  11,  1893,  for 
use  on  the  farm  carried  on,  mules  and  wag- 
ons; that  they  were  necessary  to  liable  the 
trustee  to  carry  on  the  farm  for  the  benefit  of 
the  cestuls  que  trustent,  and  that  without 
such  articles  he  could  not  have  conducted  the 
farm.  This  Indebtedness  was  evidenced  by 
certain  promissory  notes,  given  by  the  trus- 
tee, copies  of  which  were  attached  as  exhib- 
its to  the  petition.  The  petition  set  forth  the 
cause  of  action  in  orderly  and  distinct  para- 
graphs, 16  in  number,  and  we  refer  above  to 
only  some  of  its  allegations,  as  tbey  are  the 
only  parts  material  to  be  considered  in  con- 
nection with  the  Issues  Involved  In  this  case. 
The  petition  was  duly  served  upon  the  trus- 
tee as  defendant,  and,  he  having  failed  to  file 
any  answer  to  the  suit,  the  Judge  of  the  cotm- 
ty  court,  at  the  trial  term,  rendered  a  Judg- 
ment flDdlos  tor  the  plaintiff  the  omotmt  <rf 


tlie  debt  sued  for  (subjecting  thereto  tlM  trust 
property  mmtloued  la  the  petition),  and  di- 
rected that  the  fl.  fa.  issued  thereon  be  levied 
upon  the  trust  property  described  In  the  peti- 
tion. This  Judgment  shows  uptm  its  face  that 
it  was  predicated  upon  the  fact  that  there 
was  no  denial  by  the  defendant  of  the  alle< 
gationa  contained  In  the  petition.  A  fi.  f&. 
was  Issued  upon  the  Judgment,  and  levied  up- 
on the  land  described  In  the  trust  deed.  The 
plaintiffs  in  error,  who  are  all  the  beneficia- 
ries named  In  that  deed,  ^cept  the  mother 
and  a  minor  cMlA,  filed  a  claim  to  the  proper^ 
ty,  which  came  on  to  be  tried  at  the  April 
term,  1898,  of  the  superior  court  of  Houston 
county.  After  the  testlm<Hiy  had  closed  the 
judge  directed  a  verdict  fielding  the  property 
levied  on  subject  This  case  Is  brought  here 
by  direct  bill  of  exceptions,  assigning  this  di- 
rection ot  the  court  below  as  error,  and  com- 
plaining of  certain  rulings  made  by  the  court 
below  In  the  progress  of  the  trial.  The  deed 
by  virtue  of  which  claimants  assert  title  was 
executed  November  19,  1885,  and  was  a  con- 
veyance from  W.  L.  Sanders  to  John  F.  San- 
ders, In  trust  for  bis  wife  and  their  children 
(naming  them),  "and  any  children  they  may 
have  bom  to  them  In  future."  The  consid- 
eration named  In  the  deed  was  for  services 
rendered  the  grantor  by  the  mother  of  these 
children,  in  waiting  upon  and  nursing  bim 
for  years,  and  also  his  late  wife,  then  deceas- 
ed, and  It  was  also  for  the  future  consldera- 
tlon  that  the  said  mother  and  her  husband, 
the  trustee,  would  continue  to  wait  upon,  take 
care  of,  and  support  the  grantor  out  of  the 
IHToperty  conveyed  by  the  deed.  The  deed 
then  recited  a  conveyance  to  the  trustee,  "In 
trust  for  the  sole^  separate  use  and  benefit  of 
the  said  Hattle  Sanders  and  her  chUdrm 
above  mentioned,  and  any  that  may  In  future 
be  bom,  and  her  assigns,  forever,  free  from 
and  exempt  from  all  debts,  etc.,  of  her  pres- 
ent or  any  future  hnsband."  On  the  trial  it 
was  admitted  that  the  claimants  were  all  of 
the  cestuls  que  trustent  in  the  deed  named, 
except  one  of  the  children,  who  was  still  a 
minor;  that  the  claimants  were  all  of  age  on 
January  1,  1893;  that  none  of  them  lived  on 
the  land  In  dispute,  except  Hattle  Sanders, 
who  was  the  wife  of  John  F.  Sanders,  and 
that  none,  except  her,  received  any  of  the 
benefits  of  the  proceeds  of  the  land,  since 
January  1,  1893;  that  all  the  claimants  were 
of  age  on  that  day;  and  that  the  mliu>r  who 
did  not  join  In  the  suit  was  IS  years  old  at  the 
time  of  the  trial. 

1.  One  question  presented  by  this  record 
was  whether  or  not,  in  1893,  when  this  trust 
debt  under  consideration  was  contracted,  the 
trust  was  then  of  an  etecuted  or  executory 
nature.  It  Is  insisted  by  counsel  for  plaintiff 
In  error  that  the  trust  was  executed,  and 
that,  therefore,  the  trustee  had  no  power  to 
bind  the  estate  by  any  contract,  whether 
made  for  the  benefit  of  the  estate  or  the  bene- 
ficiaries. The  only  reason.  In  the  light  of  the 
record,  that  can  be  asslgiud  Cor  such  a  poal- 
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tton,  !•  that  tbese  claimants  vera  then  of 
age,  and  were  recelrlng  then  no  benefit  from 
the  land;  but  It  was  admitted  that  there 
was  a  minor  child  then  Uvlag,  and  who  even 
now  lacked  aereral  yeara  from  attaining  her 
majority.  It  further  appears  that  the  trust 
was  created,  not  only  for  the  benefit  of  the 
children  In  life  at  the  time  of  the  ezecntion 
of  the  deed,  bnt  also  for  the  benefit  of  any 
other  children  that  might  thereafter  be  bom 
to  the  tmstee  and  his  wife;  and  it  does  not 
appear,  at  the  time  the  tmstee  had  the  man- 
agement of  this  property,  In  1893,  that  pos- 
sibility of  farther  Isane  of  the  marriage  be- 
tween him  and  his  wife  had  then  become  ex- 
tinct. Besides  this,  the  grantor  In  the  trust 
deed,  as  one  of  the  considerations  moving 
him  to  make  the  conveyance,  placed  the  title 
In  the  tmstee,  not  only  for  the  benefit  of  the 
mother  and  children,  but  also  charged  him 
with  the  duty  of  providing  for  the  grantor  a 
support  out  of  the  property  for  the  remainder 
of  his  life.  It  does  not  appear  from  the  rec- 
ord that  the  grantor  was  not  then  in  life,  or, 
as  to  that  matt«-,  that  he  is  now  not  living. 
At)art,  then,  even,  from  the  minority  of  one 
of  the  beneficiaries,  and  the  possibility  of 
further  Issue,  we  think  the  trust  was  neces- 
sarily of  an  executory  nature,  so  long  as  the 
property  was  chargeable  with  the  support  of 
the  grantor,  especially  when  the  duty  was 
Imposed  upon  the  tmstee,  by  the  terms  of 
the  deed,  to  provide  for  this  support  out  of 
the  property  Itself.  We  think  tbls  Is  really 
a  strongs  case,  In  support  of  the  contention 
that  this  trast  did  not  become  executed  In 
1893,  than  the  case  of  Boyd  v.  England.  56 
GTa.  698,  where  It  was  decided  that  "a  deed 
conveying  land  to  a  husband.  In  trast  for  the 
separate  use  of  the  wife  and  her  children, 
bom  and  to  be  bora,  clothes  him  with  an  ex- 
ecutory trast,  which  does  not  become  execut- 
ed while  the  coverture  exists  and  the  children 
are  minors;  and,  so  long  as  the  trast  Is  ex- 
ecutory, the  legal  title  cannot  vest  in  the 
beneficiaries."  It  Is  not  necessary.  In  this 
connection,  to  go  into  a  consideration  of  the 
question  as  to  whether  or  not  the  beneflda- 
rles  under  such  a  deed  could  have  asserted, 
after  their  majority,  a  title  to  any  Interest 
In  the  property,  and  a  right  of  possession 
thereunder,  by  proceedings  for  partition  or 
otherwise,  during  the  minority  of  one  of  the 
cestuls  que  trastent  We  think,  manifestly, 
they  would  have  had  no  such  right  while  tiie 
property  In  the  hands  of  the  trastee  was  also 
charged  with  the  support  of  the  grantor. 
The  rights  of  the  children  are  subject  to  tbls 
beneficial  interest  of  the  maker  of  the  deed, 
and  for  this,  as  well  as  for  the  Interest  of 
the  minor,  the  title  to  the  property  remained 
vested  In  the  traatee  until  such  uses  and  pur- 
poses were  fully  executed. 

(a)  Error  Is  assigned  In  the  bill  of  excep- 
tions on  the  ground  that  the  court  refused  to 
allow  claimants  to  show  that  their  mother, 
Uattle  Sanders,  was  52  years  of  age,  and  was 
in  aneh  physical  condition  that  she  coold 


never  possibly  bear  another  child.  Snch  was 
the  condition  of  the  mother  at  the  time  of 
the  trial,  ofFered  to  be  proven,  and.  eresi  If 
the  testimony  bad  been  admitted,  it  would 
manifestly  not  have  followed  that  auch  was 
necessarily  ber  condition  five  years  previous- 
ly, when  the  contract  in  question  was  made 
with  the  tmstee.  On  this  particular  point  the 
question  was  whether  there  waa  a  possibility 
of  further  Issue  in  1898,  which  would  render 
the  trust  of  an  executory  nature,  and  which. 
In  Itself,  would  have  authorised  a  trastee  to 
then  take  charge  of  and  nuuu^  the  property. 
In  the  Interest  of  those  then  In  life  and  those 
that  might  thereafter  be  bom.  Beaide«,  even 
If  the  proof  ofTered  had  extended  back  to 
that  period.  It  could  avail  nothing,  as  there 
are  other  elements  of  an  executory  nature  in 
the  trust.  Independent  of  the  possible  birth 
of  future  children. 

2.  It  is  insisted  that  no  antborlty  Is  shown, 
either  by  the  deed  of  trust  or  otberwlae,  for 
the  tmstee  to  engage  in  the  business  of  farm- 
ing upon  the  land  embraced  In  the  trust  es- 
tate. In  a  conveyance  of  property  by  one  In 
tmst  for  another,  It  Is  necessarily  Implied 
that  the  tmstee  shall  assume  the  manage- 
ment and  control  of  it  for  the  benefit  of  the 
usees  named.  The  real  estate  conveyed  by  this 
tmst  deed  was  a  farm,  and  hence  was  natural- 
ly adapted  only  for  farming  purposes.  There 
was  certainly  as  much  reason  and  authority 
for  the  trastee'a  operating  the  farm  himsdf 
as  there  would  have  been  for  him  to  rent  It 
out  to  others  for  the  purpose  of  cultivation. 
Indeed,  we  think  it  was  his  manifest  dnty  to 
make  some  use  or  management  of  the  pn^ 
erty,  so  as  to  cause  It  to  yield  an  income  for 
the  purposes  and  benefits  contemplated  In 
the  deed.  Any  debt,  therefore,  contracted  by 
him  in  his  capacity  as  tmstee,  that  was  nec- 
essary to  enable  him  to  cany  on  such  a  bus- 
iness, Is  a  debt,  in  contemplation  ot  law, 
which  Is  created  for  the  benefit  of  the  trust 
estate.  It  is  trae  that  the  petition  whicb 
sought  to  subject  thia  estate  did  allege  that 
the  articles  in  question  were  porchased  for 
the  ben^t  of  the  beneficiaries,  but  it  was  dis- 
tinctly alleged  In  the  petition  that  they  woe 
for  tue  upon  the  farm,  were  neceasary  Tot 
this  purpose,  and  that  the  business  could  not 
have  been  conducted  without  them;  and  a 
fair  constractlon  of  the  entire  petition  on 
this  subject  means  that  the  personalty  was 
used  on  the  farm,  which  was  being  conducted 
by  the  tmstee  for  the  benefit  of  his  cestuls 
qne  tmstent.  lliere  Is  no  profit  in  a  farm 
without  cultivation.  It  cannot  be  cultivated 
without  live  stock,  farming  Implements,  etc. 
Anything  Is  for  the  benefit  of  an  estate  which 
Is  necessary  to  prevent  the  property  from  re- 
maining profitless  and  useless.  Thia  class  of 
debts  is  clearly  distinguishable  from  those 
arising  out  of  a  purchase  of  goods  for  tbe 
use  and  benefit  of  the  cestuls  que  trastent 
and  In  no  wise  connected  with  the  trust  es- 
tate, or  with  the  management  and  oontnd  of 
snch  property  by  the  trastee. 
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(a>  Tlie  position  that  it  was  neceasary  to 
have  made  the  beaeflciarleB  parties  defend- 
ant In  the  suit  against  the  trustee  Is  clearly 
untenable.  The  statute  nowhere  requires 
serrice  upon  the  beneficiaries  In  such  a  case. 
Section  8202,  GlT.  Code,  provides  that  any 
person  baring  a  claim  against  any  trust  es- 
tate, for  services  rendered  to  said  estate,  or 
for  articles  or  property  or  money  fnmlshed 
for  the  use  of  said  estate,  or  where  a  court 
of  equity  wonld  render  said  estate  liable  for 
tbe  payment  of  said  claim,  may  collect  and 
enforce  the  payment  of  such  claim  In  a  court 
at  law.  The  sections  Immediately  following 
provide  how  such  claims  may  be  enforced  In 
a  court  of  law,  and  simply  require  that  the 
petition  should  set  forth  the  grounds  of  the 
claim,  bow  and  In  what  manner  the  estate 
ia  liable  for  Its  payment,  and  shall  give  the 
names  of  the  trustees  and  cestni  que  trust 
Section  3206  provides  that  the  Judgment  thus 
rendered  shall  Impose  no  personal  liability 
on  the  trustee,  but  shall  only  bind  the  trust 
estate,  and  execution  shall  Issue  accordingly. 
The  only  provisions  of  the  statute  for  making 
cestols  que  trustent  parties  defendant  to  such 
actions  Is  In  a  case  where  "there  Is  no  trus- 
tee, or  he  Is  a  mere  naked  trustee  and  nonres- 
ident of  the  county."  Civ.  Code,  S  3204.  It 
will  thus  be  seen  that  the  law  nowhere  con- 
templates that  the  beneficiaries  of  such  a 
trust  shall  be  made  parties  to  the  suit  whoi 
there  is  an  active  trustee  of  an  executory 
trust  They  are  represented  by  the  trustee, 
and  are  bound  by  the  Judgment  of  any  court 
of  competent  JorisdlcUon  over  the  person  and 
subject-matter,  rendered  against  their  repre- 
sentative, subjecting  the  trust  estate.  In  which 
they  have  simply  the  beneficial  and  equitable 
Interest  See  Zimmerman  v.  Tucker,  64  Oa. 
432;  Olart  T.  Flannery.  99  Oa.  289,  25  8.  K. 
812. 

(b)  It  is  farther  insisted  by  counsel  for 
plaintiffs  In  «ror  that  the  petition  to  subject 
this  property  In  the  bands  of  the  trustee  was 
fatally  defective.  In  that  it  did  not  allege  that 
the  Income  of  the  estate  was  insufficient  to 
pay  the  debt  On  the  trial  it  appeared,  from 
the  petition,  that  the  trustee  was  reallalnK 
from  the  land  an  Income  "sufficient  for  this 
purpose.  The  reply  to  this  is  that  the  stat- 
ute nowhere  requires  snch  an  allegation  in 
order  to  support  a  suit  of  this  characto',  but 
on  the  contrary,  provides  that  the  estate  It- 
self—that Is,  the  corpus- <>an  be  subjected  to 
tbe  debts  created  for  property  or  money  fur- 
nished for  the  use  of  said  estate,  and  also 
for  services  rendered  the  estate.  Tlie  deci- 
sion of  Greenfield  v.  Vason,  74  Oa.  126,  re- 
lied upon  by  counsd  for  plaintiff  In  error.  Is 
not  in  point  There  It  was  sought  to  subject 
a  trust  estate  at  law  for  necessaries  fur- 
nished the  cestuls  que  trustent  It  appears, 
from  the  opinion  delivered  by  Justice  Hall  in 
the  case,  that  It  was  an  effort  to  charge  a 
trust  estate.  In  the  hands  of  the  defendant  as 
tmstee,  for  the  value  of  goods  furnished  by 
the  plaitttlffi.   It  will  be  noted  tbe  goodi 


were  not  furnished  the  trustee  for  tht  use  of 
the  estate,  but  they  were  furnished  the  ben- 
eficiaries themselves;  and,  while  it  was  al- 
leged that  they  were  necessary  for  the  ctilU- 
vatibn  of  the  land  ij^onglng  to  the  trust  es- 
tate. It  also  appeared  that  they  were  for  the 
maintenance  and  support  of  tiie  cestuls  que 
trustent  It  appeared  In  that  case  that  the 
trustee  demurred  to  the  petition,  and  the 
court  decided  that  the  demurrer  should  have 
been  sustained.  Among  other  reasons  assign- 
ed for  defect  in  the  petition  Is  that  It  did  not 
allege  that  tbe  trust  property  yielded  any  in- 
come, or  whether  an  encroachment  on  the 
corpus  would  be  necessary  and  proper.  It 
does  not  follow,  by  any  means,  from  this  de- 
cision, that  If  the  defendant  bad  not  appear- 
ed and  specially  pleaded  or  demurred  to  the 
action,  and  a  Judgment  had  been  rendered 
against  him  subjecting  the  trust  estate,  it 
would  have  been  void  simply  on  account  of 
such  a  defect  in  the  petition.  Besides,  as 
above  Indicated,  the  nature  of  the  debt  in- 
volved in  that  case  was  for  goods  furnished, 
not  to  the  trustee,  but  to  the  cestuls  que 
trustent  for  tbelr  maintenance  and  support 
This  class  of  obligations  Is  clearly  distin- 
guishable from  those  created  by  the  trustee 
himself,  in  the  purchase  of  goods  for  the  use 
of  tbe  estate.  The  statute  does  not  declare 
that  the  corpus  of  the  estate  in  the  bands  of 
the  trustee  can  be  subjected  to  a  debt  for 
goods  famished  boieflclarle^  and.  indeed,  is 
silent  as  to  the  remedy  provided  for  the  en- 
forcement of  such  a  claim.  Wlien  resort  Is 
had  to  equity,  therefore,  for  its  enforcement 
there  is  reason  for  applying,  at  an  equitable 
rule  In  such  a  case,  that  the  estate  Itself 
should  not  be  s(^d  unless  it  should  api»eax 
tliat  the  Income  was  insufficient  for  the  par- 
pose  sought  The  distinction  between  the  two 
classes  of  claims  against  trust  property  is 
clearly  recognlsfed  by  the  decision  of  this 
court  In  the  case  of  Satterwbite  v.  Beall,  28 
Oa.  62S.  There  It  is  decided  that  the  act  of 
1856  (which  Is  embodied  In  the  sections  of  the 
Code  alMve  cited),  authorizing  claims  against 
trust  estates  to  be  recovered  at  law,  provides 
for  demands  only  for  services  rendered  the 
trust  estate,  or  for  articles  or  property  or 
money  furnished  for  the  use  of  said  estate, 
and  for  the  payment  of  which  a  court  of 
equity  would  render  said  estate  liable,  and 
that  the  Judgment  In  such  cases  has  a  lien 
on  tbe  corpus  of  the  trust  property,  and  Is 
to  be  enforced  by  seizure  and  sale  under  exe- 
cution issuing  thereon,  as  other  common-law 
Judgments.  That  was  an  action  brought  by 
the  plaintiffs  against  a  trustee,  on  account  of 
goods,  wares,  and  merchandise  sold  the  cestui 
que  trust.  Lumpkin,  J.,  In  delivering  the 
opinion,  stated  that  the  proceeding  Institut- 
ed was  founded  on  an  entire  misapprehension 
of  the  act  of  1866,  giving  a  remedy  against 
trust  estates  in  a  court  of  law,  and  prescrib- 
ing the  mode  of  procedure  thereon;  th&t  la 
the  first  place*  the  claim  mast  be  against  tbe 
tnut  estate,  as  for  bladumltb  wwk  done  oa 
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the  plantation,  medlcsl  serrlcea  rendered  the 
trust  negroes,  etc.,  and  not  for  goods  furnish- 
ed the  cestuls  qae  trustent  The  statutorr 
remedy,  therefore,  gWen  to  creditors  for  the 
enforcement  of  a  debt  by  furnishing  a  trus- 
tee property  or  money  for  the  use  of  the  es- 
tate, Is  a  certain  proceeding,  Instituted  by 
petition  at  law*  for  the  purpose  of  obtaining 
a  Judgment  binding  the  corpus  of  the  trust 
estate,  and  that  alone. 

(c)  Complaint  is  further  made  In  the  bill  of 
exceptions  that  the  court  erred  In  refusing  to 
permit  plalntlflC  to  prove  that  the  trustee  ap- 
plied the  income  for  the  year  ltj93  solely  for 
the  benefit  of  himself  and  wife.  There  Is  no 
pretense  that  there  was  any  collusion  between 
the  trustee  and  the  creditor  to  misappropriate 
the  income  from  the  trust  estate,  or  that  the 
creditor  ever  liad  any  knowledge  of  such  in- 
tention on  the  part  of  the  trustee,  when  be 
extended  him  the  credit  Manifestly,  such  a 
breach  of  trust  or  failure  of  duty  on  the  part 
of  the  trustee  in  disbursing  the  Income  would 
not,  under  the  facts  of  this  case,  defeat  the 
creditor's  right  of  action.  The  remedy  of  the 
beneflclarles  for  this  wrong  Is  against  the 
trustee  himself,  and  not  against  the  Innocent 
creditor,  who  had  nothing  whatever  to  do 
with  disbursing  the  profits  or  Income  that  the 
trustee  might  have  realized  from  the  land, 
which  he  was  enabled  to  cultivate  by  the  use 
of  the  property  furnished  by  the  creditor. 
It  Is  true  that  the  giving  of  a  note  in  this 
case  by  the  trustee  constituted  no  evidence 
that  It  represented  the  debt  for  wtalch  this 
trust  estate  was  liable.  Upon  its  face  the 
note  only  Indicated  tndivldual  liabiUty  of  the 
trustee  hlms^.  The  owner  of  the  note,  how- 
ever, did  not  rely  upon  its  possession  to  war- 
rant a  recovery  against  the  tniat  estate.  The 
fact  that  he  received  from  the  trustee  a  note 
would,  of  course,  not  preclude  him  from  show- 
ing its  real  conslderatlou  to  't>e  of  such  a  na- 
ture as  to  render  the  trust  estate  liable.  As 
ruled  in  the  case  of  Gaudy  r.  Babbitt  56  Oa. 
640,  642,  where  the  trustee,  as  such,  has  given 
his  promissory  note  for  the  debt  and  the  note 
is  declared  upon,  tbe  same  is  admlsslble  In 
evidence;  but  the  note  Itself  is  not  sufllclent 
to  warrant  a  recovery  against  a  trust  estate. 
The  plalntifF  must  go  further,  and  establish 
his  whole  declaration,  proving  the  existence  of 
the  trust  estate,  of  what  It  consists,  and  the 
specific  facta  which  render  It  liable  for  the 
debt.  Says  Judge  Bleckley,  In  his  opinion, 
on  page  642:  "In  principle  it  Is  difficult  to 
say  why  a  trustee  who  can  contract  a  debt  at 
all  cannot  do  so  by  note.  Why  should  there 
be  capacity  to  make  a  verbal  promise,  and 
not  a  written  one?" 

(d>  The  petition  which  sought  to  raforce 
the  payment  of  this  claim  against  the  trust 
estate  substantially  complied  with  the  re- 
quirements of  the  statute  In  such  cases.  As 
against  a  general  demurrer,  we  think  It  was 
sufficient  and.  If  It  was  open  to  special  ob- 
jection on  account  of  not  being  explicit  and 
fan  enou^  In  cotaln  of  Its  allegations,  satih 


defects  were  clearly  amendable,  and  thcrp 
fore,  In  the  absence  of  any  such  objections, 
are  cured  by  the  Judgment  of  the  coart  This 
Judgment  was  necessarily  conclusive  npon  the 
cestuls  que  trustent  although  the  trustee 
might  have  neglected  to  make  the  proper  de- 
fense to  the  action.  In  the  case  of  Clark  v. 
Flannery,  99  Ga.  239,  25  S.  E.  812,  tbe  preoent 
chief  Justice,  rendering  the  decision  In  that 
case,  announced  this  principle:  "If  tbe  tnn> 
tee  was  unfaithful  to  his  trust  In  impropraly 
allowing  the  Judgment  to  be  rraidered.  lie  and 
his  sureties.  If  any,  are  liable  to  tbe  bene- 
flclarles thus  injured."  See,  also,  opinion  of 
Justice  Bleckley  In  Kupfo'man  t.  McGehee, 
68  Ga.  257. 

3.  It  Is  finally  contended  that  the  JndgmcDt 
rendered  against  this  estate  Is  void  for  the 
reason  that  no  evidence  was  lntrodn<%cl  to  sus- 
tain the  allegations  In  the  plaintiff's  petitloii. 
All  the  authorities  relied  upon  by  counsel  to 
support  this  contention  are  adjudications  made 
prior  to  the  passage  of  the  act  of  1883,  em- 
bodied in  section  4061  of  the  GvQ  Code.  Tbe 
petition  in  question  was  filed  In  oonformi^ 
with  tbe  provisions  of  that  act  and  set  for^ 
a  cause  of  action  in  orderly  and  distinct  para- 
graphs, numbered  consecutively.    It  Is  dis- 
tinctly provided  by  the  terms  of  the  act  that 
such  averments,  when  not  denied  by  tbe  de> 
fradant's  answer,  shall  be  taken  as  prima 
facie  true,  unless  tbe  defendant  states  In  his 
answer  that  he  can  nelthw  admit  nor  deny 
such  averments  for  want  of  sofficlait  In- 
formation.  In  the  absence  of  any  answer  at 
all,  then,  to  sudi  petition,  the  manifest  pur- 
pose of  the  statute  was  to  treat  all  tbe  allega- 
tions of  the  petitlm  as  if  established  by  proof; 
and  in  such  a  case,  as  decided  by  Qds  oooit 
in  Hlght  V.  Barrett  94  Oa.  792,  21  8.  K.  1008; 
there  was  no  error  in  directing  a  T«dlct  for  i 
the  plaintiff.    See,  also,  Tel^^pb  Oo.  v. 
Lark,  OG  Ga.  806,  23  S.  B.  11&   No  exc^itltai 
is  made  by  the  statute  to  a  suit  of  the  charac- 
ter we  are  now  considering,  and  no  leaaoa 
can  be  ui^:ed  why  the  rule  should  not  npfiy 
in  this  case.   The  Judgmoit  attacked  In  thto 
case  was  rendered  by  the  judge  of  the  county 
court,  in  which  court  there  is  no  provision  for 
Jury  trial  in  dvil 'cases,  but  the  presiding  of- 
ficer of  that  court  Is  both  Judge  and  Jury  hi 
such  cases,  and  the  same  principles  of  plead- 
ing and  proof  touching  proceedings  in  tbe 
superior  court  are  likewise  applicable  to  the 
county  court   Oiv.  Code,  !  ^04.   Under  sec- 
tion 8206,  If  the  dalm  against  a  trost  estate 
exceeds  $100,  it  Is  provided  that  tbe  petition 
shall  be  brought  In  the  superior  court,  and 
under  section  8206,  if  It  does  not  exceed  that 
sum,  suit  may  be  brought  In  a  justice's  court. 
These  sections  are  simply  codlflcationa  of  as 
act  passed  b^ore  the  statute  establishing  tbe 
county  court  and,  we  think,  cannot  be  con- 
strued into  any  modification  of  the  Jnt1sdI^ 
tjon  conferred  upon  that  court  by  section  416S, 
which  gives  it  Jurisdiction  of  all  chU  cases 
of  ccmtract  or  tort  within  a  certain  amount 
save  where  exdoalTe  Jurisdiction  la  Tested  la 
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the  superior  court  No  qaestlon  !■  presented, 
bowever,  by  tblB  record,  tonctalng  the  Jnri*- 
dictlon  of  the  coonty  court  orer  the  anbject- 
matter  of  suits  against  trust  estates. 

The  above  covers  all  the  material  qnes- 
tlons  presented  In  the  bill  of  ezceptl<»i8.  They 
necessarily  control  the  Issues  InTolved.  Tbe 
facts  disclosed  by  the  record  authorized  the 
Judge  to  direct  a  rerdlct  finding  the  property 
snbject.  Judgment  afltomed.  All  the  Instlcs* 
concurring. 


STBIN     NATIONAL  LIFE  ASS'N. 
(Saprane  Court  of  OemgUu  March  4,  1889.) 

iKnnionoir— TnHXNAinni  or  Aanror— Scnjoir* 

ine  BuBurass. 
EQulty  will  not  enjoin  one  who  has  been 
agent  of  an  insurance  SBSociation,  after  tbe 
termination  of  the  agency,  from  using  any  le- 
gitimate m«uu  to  inflneoce  policy  holders  of 
the  association  to  forfeit  their  policies,  or  trans- 
fer their  insurance  to  another  aBsoclation  or 
company,  when  there  is  no  contractual  re- 
straint from  doing  these  things,  and  when,  by 
BO  doing,  he  violates  no  business  secret  or 
trust  which  had  been  reposed  In  him  because  of 
liis  relation  as  agent 
(SyUabus  by  the  Court) 

Brror  from  superior  eourt,  Fnlton  county; 
T.  H.  Lompkln,  Judga 

Suit  by  the  National  Ufe  ABaodatlon 
■gainst  Simon  Stein.  Judgment  for  plalntiff» 
and  defendant  brings  error.  Beversed. 

Arnold  &  Arnold,  for  plaintiff  In  error.  Ab- 
bott Oox  St  Abbott  for  defendant  In  error. 

FISH,  J.  Simon  Stein  entered  Into  an 
agreement  with  the  National  Ufe  Associa- 
tion, of  Hartford,  Cbnn.,  whereby  he  became 
its  general  or  managing  agent  In  and  for  the 
states  of  Georgia  and  Alabama,  for  the  pmv 
pose  of  procuring  applications  for  member- 
ship in  the  association,  dellverii^  polldfis  Is- 
sued upon  applications  so  effected,  and  col- 
lecting the  first  payments  thereon.  Under 
the  agreement  by  which  the  managing 
agent's  authority  was  expressly  limited.  Stein 
was  to  solicit  and  procare  the  applications  of 
persons  to  become  members  of  the  associa- 
tion, procure  the  appointment  of  soliciting 
agents  in  his  territory,  who  should  have  no 
claim  against  the  association  for  commissions 
or  otherwise  by  reason  of  fh^r  appointment 
forward  all  applications  to  the  home  office 
of  the  association  for  approval  or  rejection, 
receive  and  deliver  policies,  and  receive  the 
first  payment  of  the  premium.  The  agree- 
ment provided  certain  commissions  and 
charges  to  be  allowed  Stein,  and  specified 
that  all  moneys  received  and  collected  for 
the  association  by  Stein  and  his  sabagents 
and  employes  should  be  "a  fiduciary  trust" 
to  be  promptiy  accounted  for,  reported,  and 
paid  over  to  the  association  in  cash,  less  the 
commissions  and  charges  specifically  author* 
Ized.  On  the  Ist  of  each  month.  Stein  was 
to  make  a  full  report  of  the  bosiness  done, 
and  ronlt  to  the  association  tbe  amount  dne 


It  He  was  to  abide  by  the  rules,  regulations, 
and  Instructions  of  the  association  with  ref- 
erence to  the  conduct  of  its  business,  and  to 
account  for,  return,  and  deliver  to  the  asso- 
ciation all  moneys,  iwlldes,  receipts,  or  other 
property  or  effects  of  the  association  coming 
into  his  hands  by  reason  of  bis  appointment 
as  general  agent  It  was  agreed  that  If  Stein 
should,  after  one  year  from  the  date  of  the 
contract  n^ect  or  refuse  to  promptly  and 
thoroughly  work  his  territory,  then  the  asso- 
ciation might  "at  their  option,  by  giving 
tiilrty  days*  notice  to  [Stein],  employ  other 
agents  In  any  other  portion  of  said  territory 
so  neglected  without  otherwise  affecting  this 
contract"  and  Stein  should  have  no  claim  on 
the  business  effected  by  the  agents  so  em- 
ployed; "otherwise,"  tbe  association  was  not 
to  appoint  other  agents  in  Stein's  territory. 
There  was  a  provision  for  the  termination 
of  the  contract  by  either  party  in  case  of  the 
inability  of  Stein  to  fulfill  Its  conditions,  and 
for  a  certain  disiwsltion  of  the  "renewals." 
It  was  further  provided  that  all  of  Stein's 
Interests,  except  renewals,  might  be  terminat- 
ed by  mutual  consent  evidenced  by  80  days' 
written  notice  of  each  party  to  the  other, 
or  by  the  association  for  misconduct  neglect 
of  duty,  failure  to  fulfill  any  of  his  agree- 
ments, or  vi<4atlon  of  any  of  the  conditions  of 
the  contract  by  Stein.  Further,  Steln  was 
given  the  privilege  "of  writing  colored  risks 
In  all  parts  of  the  South,  where  the  same 
does  not  come  In  open  conflict  with  other 
agents,"  and  his  commissions  on  such  busi- 
ness were  to  be  the  same  as  though  written 
in  his  own  territory,  nie  agreement  was 
executed  July  12, 188S,  and  was  to  "terminate 
by  limitation  fifteen  years  from  July  6. 1880,** 
when  Bteln's  interest  should  enUr^  oeaae, 
except  as  to  renewals. 

In  August  1898.  the  National  Ufe  Associa- 
tion filed  a  petition  in  the  superior  court 
against  Steln,  to  which  was  attached  a  copy 
of  tbe  contract  above  mentioned.  This  pe- 
tition alleged  that  Steln  had,  under  tbe  con- 
tract been  appointed  general  or  managing 
agent  for  the  association  for  Georgia  and 
Alabama,  with  headquarters  in 'Atlanta;  that 
his  duties  were  of  a  nature  vl'  il  to  the  asso- 
ciation; that  so  far  from  complying  with 
the  contract,  he  had  totally  neglected  his  du- 
ties as  agent  and  violated  his  contract  to 
the  incalculable  and  irremediable  damage  f)t 
the  association,  and,  unless  restrained  from 
further  representing  the  association,  would 
continue  to  Injure  and  damage  It;  that  books 
of  original  entry  were  necessary  to  the  busi- 
ness, but  that  Steln  pretended  that  he  kept 
no  such  books,  and  refused  to  show  petition- 
er such  monoranda  as  he  had  kept;  that  an 
agent  of  the  association,  regularly  accredited 
and  with  plenary  authority,  attempted  per- 
sistently to  obtain  from  Steln  information  as 
to  the  business,  but  that  Steln  as  persistently 
refused  to  give  It;  that  Stein  likewise  de- 
fined to  give  such  Information  to  the  asao- 
datlon'a  attorncTs;  that  Steln  attempted  to 

Digitized  by  Google 


616 


82  SOUTHEASTERN  RKPOBTEH, 


(Go. 


dftmace  the  buBlnem  of  the  aHodatloii,  and 
prevent  policy  holders  from  paying  their  pre- 
miums, Intending  to  force  the  aaaoclatlon  to 
boy  him  out.  He  declined  to  m&ke  report  for 
the  last  month  or  two,  and  made  conflicting 
statements  as  to  the  amount  due.  The  peti- 
tion aU^!:ed  that  Stehi  was  due  a  large  sum; 
that  he  was  a  man  of  small  means,  with  his 
property  incumbered;  and  that  there  would 
be  no  means  at  law  of  estimating  the  dam- 
ages which  would  accrue  if  Stein  were  allow- 
ed to  continue  to  Interfere  with  and  damage 
the  business  of  the  association.  It  prayed 
for  injunction,  receiver,  accounting,  and  gen- 
eral relief,  but  waived  discovery. 

Stein,  in  bis  answer,  alleged  that  he  had 
never  abandoned  the  contract  until  long  after 
the  petitioner  had  done  so,  and  had  committed 
breaches  of  it  which  made  it  impossible  for 
him  to  continue  as  its  agent  under  the  con- 
tract He  claimed  that  the  association  had 
violated  Its  contract  with  Its  policy  holders, 
and  admitted  in  letters  to  such  p<^cy  holders 
that  It  had  done  so.  He  attached  to  his  an- 
swer a  c<^y  of  the  statement  of  the  insurance 
commissioner  of  Connecticut,  the  state  of  the 
association's  incorporation,  showing  that  the 
ofBcers  of  the  associatloD  had  attempted  to 
mislead  and  deceive  the  Insnrance  department 
and  the  general  public  by  the  suppression  ot 
death  claims,  reporting  as  payments  to  bene- 
ficiaries payments  to  pther  people,  entering 
lapsed  Insurance,  and  in  other  ways;  tbAt  it 
was  their  policy  to  use  Improper  means  to  In- 
duce beneficiaries  to  accept  less  than  was 
due  them;  that  the  administration  expenses 
amounted  to  72  per  cent.  «f  the  actoal  pay- 
ments to  death-claim  beneficiaries.  Stein  ah 
leged  that  the  association,  by  letters  to  the 
policy  holders,  undertook  to  avoid  cstain  jfot- 
tions  of  their  policies,  and  that  by  reason  of 
this  breach  It  became  Impossible  longer  to 
snccessfnlly  proceed  with  the  business.  He 
dei^ed  that  there  were  any  books  of  original 
entry  at  his  or  any  other  general  agency.  All 
the  entries  were  made  at  the  home  office  from 
data  furnished  by  the  agents,  and  tibte  agents 
had  never  ^een  required  to  keep  books.  It 
was  imposslDe,  if  not  criminal,  for  defendant 
to  have  solich  4  new  business  for  the  asaocla'- 
tlon,  after  the  association  had  in  many  ways 
violated  Its  contract  He  had  repeatedly 
pledged  his  personal  credit  for  the  solvency 
of  the  association,  and  deemed  it  his  duty  to 
write  the  policy  holders  of  Its  insolvent  con- 
dition. He  reported  every  month  on  the  prop- 
er date  until  the  1st  of  August,  189a  The  as- 
sociation sent  letters  to  policy  holders,  stating 
that  defendant  was  no  loi^:er  in  its  employ, 
and  defendant,  construing  this  as  an  addi- 
tional breach  of  the  contract,  wrote  the  asso- 
ciation that  he  could  no  longer  abide  by  the 
contract,  and  demanded  a  final  statement  at 
account.  He  had  received  no  answer.  The 
amount  paid  the  attorneys  for  the  association 
was  the  balance  due  by  blm  to  the  associa- 
tion. I>efendant  had  no  objections  to  being 
oijolned  from  acting  as  agent  fa  the  aModar 


tlon«  or  to  the  arootaitanent  of  a  receiver.  He 
denied  todebtedness,  euept  on  certain  notes 
not  due.  He  resisted  the  prayn  Oiat  he  be 
restrained  from  "In  any  manna  Infloendng 
Its  policy  holders  against  said  petitioner." 

The  case  was  tried  upon  the  petltloD  and 
answer,  and  an  affidavit  signed  by  certain  pol- 
icy holders.  Exception  is  taken  to  the  admis- 
sion in  evidence  of  the  affidavit;  bnt,  under 
the  view  we  take  of  the  case,  it  Is  not  neces- 
sary to  decide  whether  or  not  it  should  have 
been  admitted.  It  tended  to  show  only  that 
Stein  had  attempted  to  dissuade  affiants  from 
conttDuhv  their  policies.  The  Judge  granted 
an  order,  to  be  of  force  until  final  decree  in 
the  case,  restraining  Stein  tsom  acting  as 
agent  of  the  association  or  collecting  any  mon- 
eys or  assets  belonging  to  It,  dkecting  the  re- 
ceiver to  turn  over  the  property  In  hla  hands 
to  the  association,  discharging  the  receiver 
and  fixing  his  compensation,  and  further  or- 
dering  "that  said  Simon  Steto,  hla  agents, 
clerks,  employes,  confederates,  and  associates, 
be,  and  they  are  hereby,  enjoined  from  In  any 
wise  approaching  or  communicating  with  pol- 
icy holders  In  said  company  for  the  ptupoae 
of  influ<tnr^|ny  or  procuring  them  to  lapse  their 
policies  or  discontinue  the  same,  and  from  In- 
fluencing or  attempting  to  Influence  policy 
holders  to  transfer  their  Insurance  in  said 
National  Life  Association  to  any  life  Insnrance 
company,  and  from  doing  or  attempting  to  do 
any  such  acta  by  himself  or  throoi^  otbeiM." 
To  this  latter  portion  of  the  order  Stats  ex- 
cepted. 

Careful  reading  at  the  contract  entered  Into 
by  Stein  and  the  association  reveals  no  atipo- 
lation  that  Stein  should,  after  severance  of  his 
CMmection  with  the  association,  represent  no 
othM  Insorance  company,  or  refrain  ftein  In- 
fluencing policy  holders  to  allow  their  ptdl- 
dea  to  lapse;  nor  was  there  language  ttom 
which  such  provision  should  be  implied.  Hence 
tiie  cases  cited  which  hold  that  certain  con- 
tracts In  partial  restraint  of  trade  are  enforce- 
able axe  not  here  In  point  Contracto  In  xe- 
atrsint  of  trade  are  enforced  only  when  the 
restraint  Is  reasonably  limited  as  to  time  or 
placa  The  (Kder  granted  In  the  present  case 
Is  in  restraint  of  trade,  presumably  In  the  en- 
forcement of  a  contract,  when  not  only  Is  there 
no  limitation  In  the  contract  c£  such  restraint, 
but  when  there  Is  no  stipulation  In  the  con- 
tract which  can  be  construed  as  referring  to 
the  question  of  restraint  at  alL  Courts  of 
equity  will  sometimes  enjoin  the  commission 
of  a  tort,  but  we  cannot  see  that  this  doctrine 
can  be  applied  here;  for  Stein  is  enjoined  from 
doing  things  which,  however  Injurloua  to  the 
association,  are  certainly  not  tortious.  It  may 
be  that  he  had  been  guilty  at  an  actionable 
tort  In  making  false  statements  as  to  the  asso- 
ciation, and  to  Its  Injury;  bat  he  la  enjoined 
by  the  Judge's  order,  not  from  repeating  any 
such  statements,  but  from  using  any  means 
whatever  to  injure  the  business  of  the  asso- 
ciation, or  to  win  ovw  its  policy  hoId«s  to 
any  other  insurance  company.  The  injunction 
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must  have  been  gnsnted,  u  to  this  matter.  ^ 
applying  to  the  caie  tlie  equitable  prindptea 
stated  m  Hlgfa.  IQJ-  I  18,  at  foUowi:  "The 
dlBdomre  of  aecrets  urtilch  tarn  come  to  one^a 
knowledge  during  the  coarse  of  a  confidential 
enn^iayituat  wlOl  be  reatmlned  by  Injunction. 
And  where  a  confidential  relationship  has  ex< 
toted,  oat  of  whldi  one  of  the  parties  has  do- 
rived  biformatiiHi  or  secreta  concemlng  the 
other,  equity  Matou  an  obUgatkm  open  his 
eonadence  not  to  dlrolge  such  knowledge, 
and  enfi>rees  the  obligation  when  necessary 
by  htjiuictloii.  Thus,  penons  who.  In  the  ca- 
pacity of  attorneys,  agents,  or  In  other  con- 
fidential relations,  haTe  ot>talned  the  custody 
of  the  books  and  docnments  of  their  princi- 
pals, or  hare  come  Into  possession  of  secrets 
relating  to  their  affairs,  will  be  restrained 
from  nuking  tbem  public.  So.  defendants 
have  been  enjidned  from  dlsdoring  the  secrets 
pertaining  to  plaintiff's  business  and  processes 
of  manufacturing  goods,  defendants  having 
acquired  such  knowlec^  while  In  plaintiff's 
employ,  under  an  agreement  that.  In  consid- 
eration of  the  emidoyment,  they  would  not  di- 
vulge Bach  secc^"  Bqolty  Interferes  In  such 
cases  In  order  to  inevent  an  abuse  of  confi- 
dence and  where  there  has  been  no  confiden- 
tial T^tloD,  and,  consequently,  no  tnut  re- 
posed, the  rule  does  not  apply. 

The  order  granted  In  the  present  case  re- 
strains the  plaintiff  in  error  from  attempting 
to  inflnenee  policy  holders  In  the  association 
to  disoaitlnne  tb^  pedicles,  or  to  transfer 
them  to  any  other  life  Insurance  company, 
rtther  by  tiie  communication  of  what  be  knows 
of  the  aasoelatlMi  or  otherwise.  Even,  how- 
ever, were  It  limited  to  communications  of 
what  he  knows  <tf  the  association,  it  wonld  be 
erroneous.  The  rdatkm  of  Stein  to  the  asso- 
ciation was  not  a  confidential  one,  In  the  sense 
Hiat  he,  by  reason  of  It,  acquired  a  knowledge 
of  any  business  secretk    The  business  had 
been  lamely  built  up  by  him  and  his  em- 
oyfiSt  and  tiiat  knowledge  oi  the  policy  bold- 
ers  whl4±  would  be  useful  to  him.  In  the  event 
of  fals  representing  as  mgeat  another  company, 
was  not  confided  to  him  by  the  association,  If 
derived  from  it  at  all    Persons  may  have 
taken  ont  poUctas  in  the  aasodatioo  on  account 
of  personal  frlendsh^  for  Stehi,  or  confidence 
In  his  Integrity,  and  there  Is  no  reason  why 
he  should  not  be  aUowed  to  solldt  their  bnsl- 
ness  for  another  company  which  he  represents, 
hlB  agcDcy  for  the  assodation  having  been  ter^ 
mlnated.  If  this  injunction  was  proper,  then 
any  general  Insurance  agent,  whose  contract, 
as  anch,  had  been  terminated,  could  be  re- 
strained from  further  pursuing.  In  the  Intei^ 
eat  of  another  company,  the  buslneas  of  his 
calling  among  those  with  whom  he  might  be 
able  to  do  the  best  work.— those  whmn  he  had 
secured  as  policy  holders  In  the  Company  he 
flrat  reiKcesented.  Under  this  Injunction,  Stein 
could  not  aoUdt  upon  any  ground  or  for  any 
reason,  the  transfer  of  busbiess  from  the 
plaintiff  association  to  another  company, 
tbongh  he  had  not  so  agreed  in  his  ocmtract 
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BUtDtion.  or  an  Interference  with  an  Instltn- 
tion  created  by  the  federal  Koremment,  called 
Into  exlBtence  for  the  benefit  of  the  people  at 
large,  anch  power  manlfeatly  exista.  The 
words  of  the  act  Impose  a  tax  of  $10  on  the 
president  "of  eadi  of  the  banks  of  the  state." 
Official  cognizance  will  be  taken  of  the  fact 
that  there  are  two  classes  of  banks  which  are 
located,  operated,  and  doing  business  In  the 
state,  which  have  presidents,  to  wit  banks 
organized  under  the  laws  of  this  state,  and 
banking  associations  created  under  the  laws 
of  the  United  States,  which  are  private  asso- 
datlona,  authorized  by  congress,  for  the  joint 
purjKMses  of  convenience  and  profit  to  the  hold- 
ers of  United  States  bonds,  and  of  famishing 
the  public  with  a  convenient  and  uniform  cir- 
culating medium.  Id  Am.  &  Eng.  Enc.  Law, 
p.  144.  citing  Van  Allen  v.  Aasessors,  8  WalL 
B78;  Stetson  v.  City  of  Bangor,  66  Me.  274; 
MercanOle  Bank  v.  City  of  New  York,  121 
U.  S.  138.  7  Sap.  Ct  S26;  FUnt  v.  Board,  99 
Mass.  141.  There  can  be  no  question  but  that 
the  words  employed  In  the  act  which  Imposes 
the  tax  are  broad  enough  to  cover  the  presi- 
dents of  such  banks  aa  have  been  oi^nlzed 
under  the  laws  of  this  state,  because  such  are 
certainly  banks  of  the  state.  Snch  Institu- 
tions not  only  do  business  in  the  state,  are 
protected  by  the  authority  of  the  state,  and 
have  access  to  the  courts  of  the  state,  but  are 
created  by  Its  laws,  and  their  business  Is  regu- 
lated by  leglalative  enactments  of  the  state. 
But  it  is  not  to  be  held  that,  while  organised 
under  the  laws  of  the  genoal  government, 
national  banklof  aasocUitlons  are  foreign  cor- 
porations, nor,  in  their  capacity  as  persona, 
are  aliens;  on  the  contrary,  such  assodattona 
are  established  and  located,  under  the  law  of 
their  creation,  at  a  certain  given  locality  In 
one  of  the  states  or  other  political  divisions  of 
the  United  States,  and  such  place  or  point  Is 
distinctly  named  In  the  certificate  of  organiza- 
tion (Bank  v.  Baack,  1  Tbomp.  Nat.  Bank  Oas. 
161,  2  Abb.  [U.  8.]  232,  8  BUtchf.  137,  Fed. 
Caa.  Na  9,052;  Main  v.  Bank,  6  BIss.  26, 
Fed.  Gas.  No.  8,976),  and,  for  Jurisdictional  pnr- 
poses,  are  to  be  treated  as  citizens  of  the  state 
within  which  they  are  located.  Such  asso- 
ciations are  not  otherwise  citizens  of  the  Unit- 
ed States.  Bank  v.  Baack,  supra;  Oasslee 
T.  Ballon,  6  Pet  761.  Indeed,  the  boslness 
of  a  national  banking  association  must  be 
done  at  this  designated  location,  and  It  can- 
not lawfully  do  business  such  as  cashing 
checks  drawn  upon  It  elsewhere.  Armstrong 
V.  Bank,  88  Fed.  888.  So  that  equally  with 
state  banks,  national  banks  are  citizens  of 
the  state  In  which  they  are  located,  In  the 
sense  that  corporations  are  citizens,  and  this 
result  follows  from  fbe  act  which  created 
sach  associations.  The  able  counsel  for  the 
defendant  In  error,  who  furnished  us  with  a 
concise  and  comprehensive  brief  on  the  points 
involved,  refers  to  the  language  employed  In' 
the  paragraph  of  the  act  at  the  general  as- 
sembly where  a  tax  is  Imposed  on  the  "presi- 
dent of  eadi  of  the  express,  tdegraph,  tele- 


phone, electric  light  and  gas  companies  doing 
boslness  in  this  state."  He  argues  from  such 
language,  used  in  the  same  paragraph  which 
imposes  a  tax  on  the  president  of  banks,  that 
if  the  legislature  had  Intended  to  Impose  a 
tax  on  presidents  of  national  banks  It  would 
have  used  the  words  "president  of  each  bank 
doing  business  in  this  state."  Sn<^  words 
are,  of  course,  more  comprehensive  In  their 
nature,  but  are  they  needed  to  include  preal- 
dents  of  national  banks?  If.  aa  we  have  seen, 
each  banks  are  to  be  treated  as  dtlaau  of  the 
state  hi  which  they  are  located,  then  thm 
are  no  banka  doing  bnalneas  in  Qeot^la  whldi 
can  properly  be  denominated  foreign  corpora- 
tions. While  not  domestic  corporatlona,  the 
act  which  creates  national  banUi^  aaaoda- 
ttons  establishes  f<Hr  them  one  sltna,  one  domi- 
cile; and,  while  they  (verate  under  laws  In- 
dependent of  the  state,  it  is  only  for  the  pur- 
pose of  carryli^  out  the  objects  of  ttielr  o^ 
ganlzatlon  within  the  state  In  which  they  are 
located.  It  Is  a  matter  <tf  common  knowledge 
that  In  Oeorgla,  tiiere  are  railroad,  telegraph, 
telephone,  express,  and  gas  companlea,  doing 
boslness,  which  are  not  citizens,  bat  fweign 
corporations.  The  domicile  of  such  corpora- 
tions Is  in  another  state,  and  they  are  here 
merdy  by  the  comity  which  ezlats  betweoi 
the  states.  There  might  be  srane  question  If 
the  act  which  sought  to  include  sodi  corpora- 
tions should  impose  a  tax  ui  "the  preaidoita 
of  the  railroads  of  this  state,"  because,  while 
they  do  business  tai  this  state,  they  are  citi- 
zens of  another  state,  and  carry  on  business 
bere  timply  by  permission.  Jndge  Cooley,  re- 
ferring to  the  construction  of  tax  laws,  says: 
"The  underlying  prtnciide  of  all  conatmctloo 
is  that  the  Intent  of  the  legislature  sbould  be 
sought  in  the  words  employed  to  exureas  it 
and  that  when  found,  it  should  be  made  to 
govern,  not  only  in  all  proceedings  which  are 
had  under  the  law,  but  in  all  judicial  con- 
troversies  whidi  bring  those  proceedings  un- 
der review."  Cooley.  Tax'n  (2d  Ed.)  p.  264. 
We  cannot  doubt  but  that  the  general  uuemr 
bly,  by  the  use  of  the  words  quoted,  Intmded 
to  Impose  a  tax  on  the  presidents  of  nattaDal 
banks,  as  well  as  state  banka 

The  Inquiry  then  arises  wheUior  the  gen- 
eral assembly  has  power  to  impose  a  tax  on 
the  preetdenta  of  natl<mal  banks  doing  busi- 
ness In  this  state.  "Taxes  are  the  enforced 
proportional  contributlws  from  persons  and 
property  levied  by  the  state,  by  virtue  of 
its  sovereignty,  for  the  support  of  govern- 
ment and  for  all  public  need.  Cooley,  Tax'n 
(2d  Ed.)  p.  1.  And,  further,  as  to  the  snb- 
jecte  of  taxation,  the  same  eminent  author- 
ity declares:  "Etverything  to  which  the  leg- 
islative power  extends  may  be  the  subject 
of  taxation,  whether  it  be  person,  or  prop- 
erty, or  position,  or  franchise,  or  privilege, 
or  occupation,  or  right"  Id.  p.  S.  The  tax  In 
question  is,  by  the  statute,  imposed  on  the 
presidente  of  each  of  the  banks  of  the  state. 
The  section  of  the  act  whldi  fanpooeo  the 
tax  lays  it  also  qpoD  **erec7  ^actttloiwr  of 
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law,  medicine  or  dentlBtry,  agents  negotiat- 
ing loans,"  etc.,  from  which  it  Is  evident  that 
it  Is  Imposed  as  an  occupation  tax.  Aa  a  role, 
there  can  be  no  question  of  the  right  of  the 
general  assembly  to  impose  a  tax  on  the  oc- 
enpatlon  of  persons.  Sometimes  it  is  called 
a  "license  fee,"  and  Is  Imposed  In  the  exercise 
of  the  police  power  of  the  state,  and  used  for 
regulating  certain  businesses;  or  It  may  be 
Imposed  directly  .as  a  tax  to  raise  revenue  for 
the  support  of  the  government  McCoy,  J., 
delivering  the  opinion  of  this  court  In  the  case 
of  Burch  T.  Mayor,  etc.,  42  Oa.  S96,  says: 
"We  can  see  no  reason,  in  the  nature  of 
things,  why  a  tax  may  not  be  laid  upon  the 
land  and  upw  the  crop,  on  the  horse  and  on 
the  work  of  the  horse,  on  the  man  and  on  the 
income  of  the  man,  unless  there  be  some  spe- 
cial limitation  of  this  power  by  the  constitu- 
tion." Under  our  constitution,  the  only  qual- 
ification pertaining  to  the  levy  of  taxes  on  oc- 
cupation Is  that,  while  the  taxing  power  may 
not  tax  all  dassee  of  occupations,  yet  when 
one  class  Is  taxed,  all  in  that  class  must  be 
taxed  alike,  in  order  to  secure  the  uniformity 
required  by  the  constitution.  Mayor  v.  Long, 
M  Ga.  830;  CutlUT  v.  Mayor,  60  Ga.  SOT.  3o 
that  assuming  It  was  the  purpose  of  the  gen- 
eral assembly  to  Include  presidents  of  all 
banks  doing  business  In  this  state  In  fbe  Im- 
position of  the  tax,  the  question  Is,  66  the 
laws  of  the  United  States  so  limit  the  power 
of  the  genoal  assembly  to  tax  national  bank- 
log  associations  as  to  exclude  presidents  of 
national  banking  assodations  from  the  opera- 
tion of  a  statute  which  imposes  an  occupation 
tax  on  such  officers?  It  Is  not  necessary  to 
refer  to  the  method  of  organizing  national 
banking  associations.  Their  creation,  powers, 
and  duties  are  the  subjects  of  United  States 
statutes,  accesslUe  to  all.  Without  doing  so. 
It  Is  sufficient  to  say  that  such  banks,  when 
duly  organized,  are  'Instruments  designed  to 
be  used  to  aid  the  govwnment  In  the  adminis- 
tration of  an  Important  branch  of  the  public 
service.  *  *  •  Being  such  means,  brought 
Into  existence  for  this  purpose,  and  Intended 
to  be  so  employed,  the  states  can  exercise  no 
control  over  them,  nor  In  any  wise  affect  their 
operation,  except  In  so  far  as  congress  may 
see  proper  to  permit."  Bank  v.  Dearlng,  01 
U.  S.  2&.  In  a  leading  decision  of  the  su- 
preme court  of  the  United  States,  which  has 
never  been  modified,  so  far  as  the  principle 
we  are  discussing  Is  concerned,  it  is  said  by 
the  court  that  the  states  have  no  power,  by 
taxation  or  otherwise,  to  retard,  Im[>ede,  bur- 
den, or  in  any  manner  control  the  operation 
of  a  constitutional  law  enacted  by  ctmgress 
to  carry  Into  execution  the  powers  vested  In 
the  general  government.  McGuUough  v.  Mary- 
land, 4  Wheat  316.  See,  also,  Osborne  t. 
Bank,  0  Wheat  788;  Bank  Tax  Case,  2  Wall. 
200;  Bradley  T.  People,  4  Wall.  4S8;  Tappan 
V.  Bank,  10  Wall.  400;  Bank  of  Commerce  v. 
New  Tork  City,  2  Black.  620.  In  direct  har^ 
mony  with  this  principle,  of  the  correctness  ot 
whleb  ttim  can  be  no  doubt;  this  cour^  In 


the  case  of  Mayor,  etc.,  ot  Macon,  First 
Nat  Bank  of  Macon,  60  Ga.  648,  ruled  that: 
"While  the  property  owned  by  the  bank  may 
be  taxed  by  state  authority,  and  the  shares 
owned  by  the  stockholders  may  be  also  taxed, 
the  business  of  the  bank— Its  right  to  operate 
and  do  banking  business— cannot  be  taxed  by 
the  states.  *  *  *  The  distinction  between 
the  right  to  tax  property  and  that  to  tax 
business  In  cases  of  agencies  woiklng  under 
federal  authority  Is  well  settied,  we  think," 
etc.  Again,  In  the  case  of  Johnston  v.  Mayor, 
62  Oa.  660,  In  dlBCtuslng  the  right  of  the  city 
of  Macon  to  tax  the  businesses  of  state  and 
national  banks,  this  court  in  reference  to  the 
latter,  said,  "It  could  not  tax  the  business  of 
the  national  bank,  because  it  was  chartered 
by  congress,  and  the  govemm«it  of  the  Unlt> 
ed  States  used  its  business  for  their  fiscal  op- 
eraticms,  or  could  use  it,  and  any  Interference 
by  state  taxation  might,  If  allowed  at  all, 
amount  to  prohibition,  by  making  the  tax  so 
high  as  to  be  prohibitory,"  etc. 

Considering,  then,  the  propositions  that  ■ 
state  cannot,  by  taxation  or  other  l^slatlon. 
Impair  or  destroy  the  efficiency  of  the  opera- 
tion of  any  federal  agency  created  by  a  con- 
stitutional act  of  congress  to  farther  and  serve 
the  purposes  of  the  government  of  the  United 
States;  that  national  banking  associations  are 
one  of  such  agencies,  whose  business  cannot 
be  taxed  by  the  state,— as  fully  estabtished, 
It  may  be  well  to  Inquhv  Into  the  nature  of  the 
tax  imposed.  It  was  urged  by  tiie  attorney 
general  that  the  tax  contemplated  by  the  stat- 
ute  was  Imposed  In  the  exerdse  of  the  police 
power  of  the  state;  that  such  tax  Is  a  personal 
one;  and  that  the  bank  president  Is  not  re- 
lieved because  of  the  fact  that  the  bank  Is  a 
federal  agency.  And  he  cites  Bank  v.  Chip- 
man,  164  U.  a  847,  17  Sup.  Ct  8S.  We  are 
of  the  opinion  that  the  Imposition  of  tiils  tax 
was  not  made  In  the  exercise  of  the  police 
power,  which.  In  the  opinion  of  some  authors, 
Is  founded  on  the  law  of  necessity,  and  which 
Is  defined  by  Blackstone  to  be  the  dne  rego- 
latlon  and  domestic  order  of  the  kingdom, 
whereby  Individuals,  like  members  of  a  well- 
regulated  and  well-govemed  family,  are  bound 
to  conform  their  general  behavior  to  the  rules 
of  propriety,  good  neighborhood,  and  good  man- 
ners. 4  Bl.  Comm.  162.  It  extends  to  the  pro- 
tection of  lives,  limbs,  health,  comfort  and 
quiet  of  all  persons,  and  the  protection  of  all 
property  within  the  state.  Thorpe  v.  Railroad 
Co..  27  Vt.  140.  While  It  Is  true  that  revenue 
may  be  raised  by  an  act  passed  In  the  legiti- 
mate exercise  of  the  police  power.  It  Is  oar 
opinion  that  In  so  far  as  the  act  In  question 
Is  concerned.  It  Is  a  pare  revenue  law,  enacted 
to  procure,  In  part,  funds  for  tiie  support  of 
the  government  passed  in  the  legitimate  exer- 
cise of  the  taxing  power  of  the  state,  and  that 
it  applies  In  all  cases  where  the  particular  sub- 
ject Is  not  by  some  controllhng  law,  exempt 
Nor  do  we  tiilnk  the  case  cited  supports  the 
contoitlon  of  the  plaintiff  In  error;  but  the 
reaaoidng  In  that  caae  leads,  logically,  to  a 
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amclusbm  In  bmrmony  with  decMoni  we  hare 
prevlomly  dted.  In  reference  to  natkuul 
banking  aisoclationa,  the  court,  In  the  case 
dted,  BaTa:  "As  long  since  settled,  in  cases  al- 
ready referred  to,  the  purpose  and  object  of 
congreM  In  enacUng  the  national  bank  law 
was  to  leave  such  banks,  as  to  their  contractB 
In  general,  nnder  the  operatton  of  the  state 
law,  and  thereby  lOTeat  tikem,  aa  federal  agen- 
cies, with  local  strength,  whUe  at  the  same 
time  preserring  them  Crom  undue  Interference, 
whenever  oongreai,  within  the  limits  of  Its 
constlbitlonal  authority,  has  expressly  so  di- 
rected, or  whererer  such  state  Interference 
frustrates  the  lawful  purpose  of  congress,  or 
Impairs  the  efficiency  of  the  banks  to  dls- 
cbaxge  the  dntlea  Imposed  upon  them  by  the 
law  of  the  United  States."  By  the  ptovlalons 
of  section  S145  of  the  Berlsed  Statutes  of  the 
United  States,  the  affairs  of  national  banking 
asaodatlona  must  be  managed  by  directOTs 
chosen  by  the  sto^oldws;  and  by  section 
5100,  Id.,  <Hie  of  the  directors,  to  be  chosen 
by  the  board,  ihali  be  president  of  'Qw  board. 
So  far  aa  direct  anthorlty  la  concerned,  the 
president  ot  a  national  banlc,  m,  ntber,  of  its 
board  of  directors.  Is  only  authorised.  In  terms, 
to  ineslde  at  the  meetings  of  the  board  of  di- 
rectora,  and  to  have  charge  of  the  litigation  of 
the  bank;  otherwise,  his  power,  aa  given  by 
the  acts  <^  congress*  la  the  same  as  that  of  any 
other  dbectors.  See  1  Mone.  Banks,  H  148, 
144;  Olbaon  t.  OaUttawalte,  7  Ala.  281.  Un- 
der the  ut  of  ooBtfress,  the  business  of  a  na^ 
tlonal  bank  is  to  be  managed,  controlled,  and 
carried  on  by  Oie  boavd  of  dlrectras.  A  mem- 
ber of  this  board  Is  the  president  Without 
anch  officers,  the  corporation  could  not  carry 
on  business.  In  other  words,  the  directors,  in> 
dudlng  the  presldoit,  are  the  instruments  des- 
ignated by  the  act  of  congress  to  carry  on  the 
business  of  the  banking  association,  which  Is 
ita^  one  of  the  inatnuuenta  called  into  being 
^  the  purpose  of  pertbnnlng  a  part  In  the 
business  of  the  gorernment  Now,  If  the  busl- 
ness  of  the  bank  cannot  lawfully  be  taxed,  nor 
any  tax  Imposed  by  a  state  which  would 
frustrate  the  lawtnl  purpose  of  the  act  of 
congress,  or  which  would  tmsatt  the  efficiency 
of  the  bank  to  dlsdiargo  the  dntlea  imposed 
upon  it  by  law,  then  It  would  seem  to  toltow 
that  a  tax  (m  ttie  directors,  or  a  director,  or 
the  pxealdent,  through  whom,  alone,  such  busl- 
ness  could  be  carried  tm,  would  be  equally  ob- 
noxious. If  a  state  could  lawfully  Impose  a 
license  or  occupation  tax  on  a  director,  or  the 
president,  who  is  a  director,  It  is  a  tax  on  the 
taistrumentallty  or  agency  declared  by  con- 
gress to  be  the  only  power  through  whom  the 
business  of  the  bank  could  be  carried  on. 
Without  these  officers  no  national  bank  could 
transact  the  business  for  which  it  waa  organ* 
Isied.  If  the  state  cannot  tax  the  butiness  of 
the  bank,  because  It  Is  a  necessary  tSreatlon  by 
the  general  government  for  Its  own  use,  by 
what  process  of  reasoning  can  the  right  be 
claimed  to  tax  the  Instruments  which  alone 
can  lawfully  carry  on  such  buslness,-«ot  as 


Individuals,  but  aa  officen  of  the  bank?  The 
tax  here  Is  laid,  not  upon  the  Individual  aa  an 
Individual,  bat  upon  Um  as  an  officer  <tf  a 
national  bank.  If  such  a  tax  could  be  la.wfnl- 
ly  laid.  It  might  be  laid  to  an  amount  wbldi 
might  deter  aome^  If  not  an,  of  such  offlcws 
within  the  state  from  performing  the  duties 
devolving  iqmn  them;  and  if  they  should  be 
prevented  w  detoxed  by  sndi  tax  from  per- 
forming the  duties  contem^ted  by  tbe  act  oT 
congrera,  necessarUy,  the  buaineas  of  the  bank 
would  be  retarded,-^iay,  might  be  destroyed. 
It  will  be  noted  that  the  tax  Imposed  is  not 
one  upon  the  pnverty,  real  or  personal,  of  the 
pmldent,  nor  upon  his  Income,  bat  deariy  a 
tax  upon  his  vocation  or  calling.  In  BaProad 
Co.  V.  Penlston,  18  Wall.  6,  the  supreme  court 
of  the  United  Stetes  laid  down  flie  s»eEal 
rule  that:  "The  exemption  at  agendea  of  the 
fedoal  government  from  taxatlcm  by  the  states 
Is  dependent,  not  upon  tlie  nature  of  Oie 
agents,  nor  1^Nm  the  mods  of  flidr  constita- 
tltHi,  nor  upon  the  tact  ttiat  tbegr  ate  agents, 
but  np<m  the  effect  of  the  tax;  that  ia.  m/oa 
the  question  whether  the  tax  doea,  in  trnth.  de- 
prive tbem  of  poww  to  serve  the  goremment 
as  they  are  Intended  to  serve  It,  or  hinder  ths 
efficient  exercise  of  tbeir  power.  A  tax  iQon 
their  property,  merely,  having  no  aaCb  naeea- 
sary  effect,  and  leaving  them  free  to  discharge 
the  duties  they  have  undertaken  to  pvftmn, 
may  be  rightfully  laid  by  the  stetes;  a  tax 
upon  their  operations,  being  a  direct  obstruc- 
tion to  the  exercise  of  ffedoal  powen^  may  not 
be."  The  agenqf  tlure  In  qnestlon  waa  a 
railroad  eoropany  diartered  by  act  of  congress, 
and  it  was  held  that  the  pnqiwty  ovnied  by  It 
was  subject  to  taxation,  but  that  no  tax  could 
lawfully  be  Imposed  upon  the  ftanddsea  or 
rights  at  ttie  conq)any  to  exist  and  perform  ths 
functkma  for  which  it  was  brought  into  lielng. 
Page  87.  In  AU^  T.  Garter,  V»  Pa.  St  192, 
IS  AtL  70,  It  appears  that  &  statute  of  Pennayt- 
vanla  provided,  *^t  shall  be  a  misdemeanor  for 
the  cashier  of  any  bank  of  this  commonwealth 
to  engage  in  any  other  professlcm,  occupation 
or  calling."  In  co^strolng  this  atetnte,  the 
court  held  It  was  not  Intended  to  ap^  to  na- 
tional banks,  for  the  reason  that  **tbe  power 
ctf  congress  to  cxeate  a  oomt^ete  i^atom  fyx  the 
government  of  national  banks  beteg  conceded, 
a  disqualification  may  not  be  Inq^osed  upon  an 
officer  of  sudi  instltntton  Igr  an  act  of  tbe 
stete  legislature,  where  none  has  been  imposed 
by  the  act  of  congress."  In  the  iqidnkm,  Ur. 
Justice  Paxaon  calls  attention  to  the  fact  that 
If  a  atete  be  at  liberty  to  Impose  one  quail- 
ficatlon  upon  offlcm  of  national  banks,  It  may 
likewise  impose  others,  until  the  business  be 
most  snlously  embarrassed  or  mdoed  en- 
tirely Impracticable.  Oertalnly,  the  efficiency 
of  such  Instltutloos  migbt  be  impaired  hy  audi 
a  stete  law.  Thla,  as  we  have  seen,  cannot 
be  done.  Our  conduslon,  thoetore.  Is  that  the 
act  of  the  general  assanUy  which  Impoaea  a 
tax  on  the  presldente  of  eadi  of  the  banks  of 
the  state  Is  inoperative  whoi  sought  to  be  a|^ 
Idled  to  the  presldente  of  national  banka  doing 
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btudness  in  tbh  etate,  because  the  ultimate  ef- 
fect of  tbe  Impoaltion  of  «acb  a  tax  tends  to 
impair  tbe  efficiency  of  sach  national  banks  of 
-which  they  are  iveBideuts  to  discharge  tbe  da- 
ties  Imposed  npon  ttiem  by  the  laws  of  tbe 
United  States.  Jadgment  alllmnd.  All  the 
JmtlceB  concurring. 


DANIBL  T.  TOBBYTB. 

(Supreme  Court  of  Georgia.   March  A,  1890.) 

JIOKSDit— Insuttioibkct  OF  EviDiiroB— Injobt  to 
Emplotx. 

The  eridence  offered  by  tbe  plaiutiff  in  the 
present  case  not  being  snffldent  to  aathorise  a 
recoTery  in  his  behalf,  the  granting  of  a  non- 
suit waa  proper. 
(SyUabns  by  the  C!oart) 

Brror  from  dty  court  of  Atianta;  H.  M. 
Held,  Judge. 

Actloa  by  J.  T.  Daniel  against  J.  J.  For- 
■yth.  From  a  judgment  of  nonsuit;  i^^ntlfl 
brings  error.  Affirmed. 

Reed  &  Hartsfleld  and  L.  R.  Bay.  for  plain- 
tur  In  error.  Mayson  ft  HUl,  for  defendant 
in  error. 

COBB,  J.  Daniel  brought  suit  against  For- 
syth, alleging  in  his  petition  that  on  April  16, 
1806,  he  was  in  the  employment  of  the  do- 
fendant,  engaged  In  shingling  the  roof  of  a 
house;  that  the  defendant  ordered  plaintiff 
to  go  upon  a  certain  scaffold,  and  nail  shin- 
gles to  the  roof  of  the  house;  that  plaintiff 
compiled  with  this  command,  and  had  nailed 
but  a  few  shingles,  when  the  scaffold  gave 
way,  and  plaintiff  fell  to  the  ground,  sustain- 
ing severe  Injuries.  It  Is  alleged  that  tbe 
scaffold  was  built  by  the  superintendent  of 
tbe  defendant  in  a  careless  and  negligent 
naanner.  for  tbe  reason  that  the  footboard 
was  a  1x10  or  1x12  inch  board,  about  12  or 
10  teet  in  length,  and  the  braces  were  three 
or  four  shingles,  In  an  almost  upright  posi- 
tion against  the  board,  whereas  1x3  strips 
or  weatherboardlng  of  sufficient  length  and 
strength  should  have  been  used  for  braces. 
The  petition  further  alleges  that  philntifr  was 
an  inexperienced  man  In  working  on  scaffolds 
and  on  roofs,  and  that  he  did  not  know  at 
the  time  that  said  scaffold  wae  built  In  an 
unsafe  and  negligent  manner,  nor  was  he 
warned  by  the  defendant  of  tbe  danger.  De- 
fendant well  knew  that  bis  superintendent 
was  a  careless  and  incompetent  man,  and 
retained  blm  In  his  employment  after  be  had 
notice  of  the  fact,  and.  If  defendant  did  not 
know  this  fact,  he  should  hare  known  It 
Plaintiff  did  not,  at  the  time  of  receiving  the 
Ittjnilea,  know  that  tbe  superintendent  was 
a  careless  and  incompetent  man.  Plaintiff  la 
63  years  old,  and  bis  earning  capacity  has 
been  reduced  one-half.  Tbe  petition  charges 
that  It  was  gross  negligence  on  the  part  of 
the  defendant  to  order  blm  to  work  upon  a 
scaffold  that  was  unsafe  and  dangerous:  that 
It  was  groiB  n^gence  not  to  warn  plaintiff. 


who  was  inexperienced,  of  the  dai^r  In  go- 
ing t^n  the  scaffold;  and  that  defendant 
was  grossly  negligent  in  retaining  In  bis  em- 
ployment a  negligent  and  Incompetent  super- 
intendent By  amendment  It  to  alleged  that 
it  was  the  duty  of  defendant  to  hare  made 
the  scaffolding  so  strong,  and  to  fasten  it  so 
securely,  that  it  would  safely  sui^ort  the 
weight  of  all  persons  put  to  work  thereon, 
together  with  the  supply  of  tiilngles  neces- 
sary to  keep  the  force  then  engaged  in  cov- 
ering the  roof;  but  that  defendant  neglected 
hla  duty  in  this  respect  and  permitted  the 
scaffolding  to  be  so  weak  and  Insecurely  fas- 
tened that  it  was  unsafe  and  dangNOna,  and 
while  plaintiff  was  upon  it  engaged  in  the 
performance  of  his  duty,  the  scaffolding  gave 
way,  and  caused  the  fall  and  Injuries  alleged. 
By  another  amendment  the  plaintiff  alleged 
that  before  recelvli^  the  Injuries,  he  earned 
by  his  labor  two  dollars  per  day;  and  also 
alleged  that  he  had  received  certain  other  in- 
juries, not  enumerated  In  hto  original  dec- 
oration, and  which  he  alleged  were  perma- 
nent The  defendant  answered,  admitting 
the  employment  of  plaintiff  as  alibied,  but 
denied  all  of  the  allegations  as  to  injuries  and 
negligence. 

At  the  trial  the  evidence  for  the  plaintiff 
was.  In  substance,  as  follows:  He  was  em- 
ployed by  defendant  to  nail  on  shingles  as 
allied.  Defendant  was  present  where  the 
itolntlff  was  at  work,  and  ord^ed  plaintiff 
to  begin  work  at  a  certain  place  on  the  roof. 
There  were  two  other  men  at  work  on  the 
staging  on  which  plaintiff  was  ordered  to 
work.  They  moved  out  of  the  way  to  make 
room  for  plaintiff,  and  went  to  the  other  end. 
Plaintiff  got  upon  the  staging,  between  the 
two  men,  and  began  nailing  on  shingles.  He 
had  not  nailed  on  more  than  6  or  10  shingles 
when  the  scaffold  broke.  The  staging  was 
made  of  one  plank  about  1x12.  16  feet  long, 
braced  wltb  shingles  nailed  to  the  roof.  This 
plank  extended  about  halfway  across  the 
roof,  where  It  met  another  plank  of  the  same 
size,  and  braced  in  the  same  way.  The 
staging.  In  falling,  broke  loose  the  two  lines 
of  staging  below  it  and  all  the  persons  on 
tbe  staging  feU  to  the  ground.  Plaintiff  fell 
a  distance  of  about  Id  feet.  There  were  150 
or  200  shingles  on  tbe  staging  at  the  time  It 
feU.  Plaintiff  did  not  build  It  nor  did  he  see 
It  built.  Defendant  was  present  nearly  all 
of  the  time,  and  at  work.  He  helped  to  work, 
and  gave  directions.  All  the  orders  plaintiff 
received  were  from  the  defendant.  Plaintiff 
did  nothing  to  make  the  staging  falL  He  took 
no  notice  of  the  staging,  as  to  how  It  was 
built  but  as  he  knew  defendant  was  In  a 
hurry  to  finish  the  work  before  the  rain, 
went  around,  and  climbed  up  over  several 
lower  rows  of  staging,  and  went  to  work. 
Plaintiff  was  52  years  old  at  the  time  he  re- 
ceived the  Injuries  complained  of.  His  regu- 
lar business  was  sawmllilng.  In  which  busi- 
ness be  had  been  engaged  for  30  years. 
There  waa  also  testimony  that  plalntifTs  In- 
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Juries  were  serere.  and  that  tila  earning  ca- 
pacity had  bees  greaUy  reduced.  There  waa 
t^mony  of  a  witness,  who  waa  a  carpenter, 
to  the  effect  that  he  always  made  staging  se- 
cure for  as  many  as  would  be  pat  on  It;  that 
staging  ought  to  be  buUt  strong  enough  to 
snpport  whatever  quantity  of  people  would 
be  put  on  It.  Witness  makes  his  staging  out 
of  2x4  scantling,  braced  against  the  roof. 
This  makes  a  secure  staging.  At  the  conclu- 
sion of  the  testimony  the  court  granted  a  non- 
suit, and  to  this  ruling  the  plaintiff  excepted. 

There  was  no  error  In  granting  the  non- 
suit The  evidence  shows  that  the  plaintiff 
was  a  man  02  years  of  age,  and  that  he  had 
been  engaged  In  sawmill  work  for  80  years. 
There  Is  evidence  that  he  waa  Inexperienced. 
BO  far  as  nalUpg  on  shingles  was  concerned, 
but  there  is  no  evidence  from  which  a  Jury 
would  be  authorized  to  find  that  he  was  such 
an  Inexperienced  man  tbat  he  could  not  tell 
that  a  plank  16  feet  long,  braced  to  the  roof 
of  a  house  with  three  or  four  shingles,  was 
not  sufficiently  safe  for  three  men  to  go  upon 
It,  when,  In  addition  to  this  weight,  there 
were  from  160  to  200  shingles  on  the  sta- 
ging. If  the  plaintiff  knew  the  staging  was 
unsafe,  and  yet  went  upon  It,  he  cannot  re- 
cover. If  he  ought  to  have  known  of  the  un- 
safe condition  of  the  staging,  and  did  not,  he 
cannot  recover.  White  v.  Kennon,  83  Ga.  348, 
8  S.  fiL  1082.  It  is  certain  that  the  Jury  would 
not  have  been  warranted  in  sayli^  that  plain- 
tiff ought  not  to  have  known  of  the  unsafe 
condition  of  the  staging.  But,  even  If  plain- 
tiff was  free  from  fault,  the  evidence  does 
not  distinctly  show  that  defendant  himself 
built  the  staging,  or  that  It  was  constructed 
In  an  Improper  manner,  or  that  he  furnished 
for  that  purpose  material  that  was  unsultabl& 
This  being  so,  the  following  rule,  laid  down 
In  the  case  of  Hazlehurst  v.  Lumber  Co.,  94 
Ga.  535, 19  8.  E.  7S6,  Is  applicable  to  the  pres- 
ent case:  "The  evidence  showing  that  &e 
danger  of  the  work  In  which  the  plaintiff  was 
voluntarily  engaged  must  have  been  as  ob* 
vlous  to  himself  as  to  his  employer;  that 
there  was  no  emei^ency  requiring  him  to  ex- 
pose himself  to  the  danger;  that.  If  free  from 
faidt  himself,  the  negligence,  if  any,  which 
resulted  In  his  Injury,  was  that  of  a  fellow 
servant— he  was  not  entitled  to  recover." 
The  following  rule  la  also  applicable:  "A 
servant  Is  bound  to  exercise  his  own  skill  and 
Judgment  so  as  to  protect  himself  In  the 
course  of  his  employment  and  the  master  Is 
not  regarded,  generally,  as  warranting  his 
safety.  He  Is  himself  bound  to  exercise  prop- 
er care,  and  cannot  claim  Indemnity  from 
the  master  for  an  injury  resulting  to  him 
which  might  have  been  prevented  if  he  had 
himself  been  reasonably  vigilant"  NelUng 
V.  Manufacturing  Oo.,  78  Ga.  260.  Moreover, 
there  Is  no  evidence  showing  that  the  sta- 
ging from  which  the  plaintiff  fell  was  braced 
In  an  unusual  or  Improper  manner.  An  ex- 
pert witness  does  say  Uiat  he  braces  bis  sta- 
ging with  scantling,  but  it  does  not  follow  that 


that  la  the  usual  way  of  bracing  it  "Wben 
one  enters  the  service  of  another,  he  ImpUea- 
ly  assumes  the  usual  and  ordinary  risks  in- 
cident to  the  employment  about  which  he  Is 
engaged."  Worlds  v.  Ballroad  Co.,  90  Otu 
283.  25  S.  E.  646.  We  think,  therefore,  that 
the  plaintiff  has  failed  to  make  out  a  case 
which  would  authorize  a  verdict  In  his  favor. 
The  testimony  Introduced  In  his  behalf  falls 
short  of  the  case  made  by  hla  declaration. 
Judgment  affirmed.  Ail  the  Justices  conenr- 
rlng. 


BALEIGH  &  O.  B.  CO.  et  al.  v.  ALLEN. 
(Supreme  Court  of  Qeoi^a.    March  4,  1899.) 

HaSTKB  Aim  SSBVAUT— BAnAOlDS— Nmlioknos — 
RoLBs— Etidbhob— Admissiohb— Ikstroo- 

TIOKS— HiaiCLBBS  E^KBOB. 

1.  Where  the  judge  has  sabHtantlaUy  charged 
the  law  as  embodied  in  the  Civil  Code  on  the 
subject  Of  admisslona,  it  Is  not  error  for  him  to 
omit  to  add,  la  the  same  connection,  that  ad- 
missioDs,  when  established  to  the  satisfaction 
of  the  jury,  coDstitote  a  high  degree  of  evi- 
dence, and  should  be  entitled  to  great  weight. 

2.  In  the  trial  of  a  suit  by  an  employe  against 
a  railroad  company,  when  the  judge  has  cor- 
rectly inatructed  the  jury  on  the  subject  of  the 
burden  of  proof  in  the  case,  and  as  to  what 
facta  will  raise  a  preaamption  of  liability 
against  the  company,  It  Is  not  error  to  omit  to 
charge,  in  the  same  connection,  the  law  on  the 
subject  of  defmdsnfa  tlieory  that  the  injur 
waa  a  mere  Mcldent.  It  Is  sufficient  if  the 
law  bearing  on  such  theory  Is  elsewhere  prop- 
erly given  by  the  judge  in  hla  charge. 

3.  Even  If  It  Is,  in  any  case,  proper  for  the 
judge  to  submit,  to  the  jury  trying  an  action  by 
an  employ^  against  a  master  for  personal  in- 
juries, the  qneBtion  whether  a  given  rule  pre- 
scribed by  toe  former  for  govemuig  the  conduct 
of  the  latter  in  the  performance  of  his  work  is 
reasonable  or  unreasonable,  tJie  jadge  should 
certainly  not  do  bo  when  the  evidence  fails  to 
show  the  existence  and  terms  of  the  alleged 
rule  with  sufficient  certainty  and  dearaess  to 
enable  the  jury  to  Intelligently  pass  uiK>n  the 
same.  When,  however,  the  defense  in  sndi  a 
case  rested  upon  the  proposition  that  the  plain- 
tiff had  violated  a  mle  of  the  master,  and  in 
consequence  had  received  the  injuries  complain- 
ed of,  it  was  incumbent  on  the  defendant  to 
show  the  exbteoce  and  contents  of  the  al- 
leged rule:  and,  failing  to  do  so,  the  latter 
could  not  have  been  Injured  Iv  an  Instruction 
of  the  nature  above  indicated,  and  givhis  the 
aame  la  not  therefore,  cause  for  a  new  tnaL 

4.  The  verdict  was  not  contrary  to  the  evi- 
dence. 

(SyUabos  by  the  Court) 

Error  from  city  conrt  of  AUanta;  H.  U. 
Beld,  Judge. 

Action  by  A.  O.  Allen  against  the  Saldgh 
&  Oaston  Ballroad  Company  and  another. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Affirmed. 

Erwln  &  Brown  and  Vaasw  WooUey,  for 
plaintiffs  In  error.  Arnold  &  Arnold,  for  de- 
fendant in  error. 

LEWIS,  J.  A.  a.  Allen  brought  suit  for 
damages  against  the  Baleigh  A  Oaston  and 
Seaboard  &  Boanoke  Railroad  Companies, 
ftUegtng  SDbstantlaUy  u  follows;  In  Febm- 
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ai7,  1898,  plftlDtuz  wu  a.  car  con^flv,  enca- 
ged In  the  HiTlce  of  the  defoidantiL  While 
engaceA  in  ttw  act  of  conning  two  of  de- 
fendants' can,  be  liad  let  the  pin  againat  the 
deadwood,  but  the  pin  would  not  drop  In 
when  the  can  wwt  togetha,  and  he  there* 
upon  gave  the  mglneer  the  stop  signal,  irtileh 
meant  that  be  ahonld  remain  atUI  until  he  got 
further  notice.  Plaintiff  weal  In  to  put  the 
pin  down  and  adjust  1^  and  at  that  time  the 
can  wen  standing  perfectly  stm,  and  It  was 
Impossible  to  adjust  the  without  pnttfa^ 
It  down  with  the  hand.  As  i^alntur  took  hold 
of  tbe  head  of  the  pin,  the  cars,  which  had 
twen  standing  stUl,  were  sudden^  and  negU- 
Se&tl7«  and  wlfihont  any  signal  from  the  plain- 
tiff moved  back  against  hhn  br  tbe  engineer 
In  diarge  of  tba  train,  and  pJalntUFs  hand 
was  mashed*  the  Injurlea  to  which  he  par- 
tieiOaxly  sets  forth  In  his  dedaratlon.  The 
petlthm  was  uoraided  by  the  further  allege- 
tloD  that  the  engine  was  negligently  moved 
off  from  the  can  to  wtdch  it  was  to  be  con- 
pled  witboot  any  signal,  and  this  pulled  the 
pin  hack  against  the  body  of  the  car,  mashing 
plalntlfrs  hand.  "Hie  detandants,  In  their 
plea,  denied  llablUty,  and  alleged  that  the 
^alntlfl  was  Injured  by  Us  own  negligence 
In  not  a  stick;  that  the  Injury  was  the 
result  of  this  negligence,  and  to  the  natural 
■lack  due  to  the  proper  operation  of  the  tnin. 
"The  Jury  returned  a  Terdlet  for  the  plain* 
tiff  for  the  sum  of  9560,  whereupon  the  de- 
fendantt  moved  tor  a  new  trial,  and  they  as- 
sign error  upon  the  judgment  of  the  court 
overruling  their  motion. 

1.  One  grotmd  of  the  motion  for  a  new  trial 
Is  that  the  court  erred  to  charging  the  jury 
as  follows:  **Now,  the  d^endanto  contend 
tbat  the  platotlfl  la  this  action  admitted  that 
the  alleged  occurrence  happened  to  a  certain 
way,  and  not  as  charged  to  idatotUTs  dedura- 
Uon.  Well,  admissions,  gentlemen  oC  the 
jury,  Qa  law  says  dionld  be  scanned  with 
can  by  the  jury.  What  wtight  they  shall 
have.  If  any  admissions  are  shown,  and 
whetiier  they  are^  or  an  not,  la  a  question  for 
the  jury;  but,  when  they  an  Shown,  tt  Is 
the  duty  of  the  jury  to  scan  them  with  care, 
and  give  them  just  such  weight  aa  they  think 
they  an  entitled  to,  Itte  all  oth«r  evidence 
In  the  case."  The  emr  aarigned  on  this 
cha^  Is  that  the  court  only  charged  one  side 
of  a  comet  I^al  propoaltlon,  and,  whoi  he 
cautl<med  the  jury  they  should  scan  such  ad- 
mlsslona  with,  can,  he  should  slso  have  char- 
ged that,  when  said  admissions  wen  estab- 
lished to  their  satisfaction,  they  constituted 
a  high  degree  of  evidence,  and  should  tw  en- 
titled to  great  weight  befon  the  jury.  The 
ruling  of  ae  court  that  all  admlsstons  should 
be  scanned  with  can  la  authorized  by  sec- 
tion 5197  of  tbe  GlvU  Code.  But  then  la 
nothing  to  ttie  provisions  of  this  section  of 
tbe  Code,  nor  In  any  other  statute  of  the 
state,  whtdi  declares  that,  vrhai  an  admis- 
sion Is  estobllahed  to  tbe  satisfaction  of  the 
jury.  It  constltotes  a  high  degree  of  evidence. 


and  the  Jury  should  give  it  great  weight  It 
may  be  sound  philosophy,  founded  iQKfti  hu- 
man expeOeace  and  a  knowledge  of  human 
character,  tbat  an  admission,  made  volunta- 
rily by  a  party  agalnat  his  own  toterest,  con- 
stltotes very  strong  evidence  of  Uie  tact  ad- 
mitted. It  la  often  the  case  that  learned 
writen  of  law  hooka,  and  ev«  courts,  to  the 
discussion  of  jvtodples  tovolvlng  the  might 
of  testimony  and  tbe  credlbni^  of  wltnuses, 
advance  ideas,  sound  to  themselves,  which 
an  not  tot«ided  to  be  decilaxed  as  positive 
law,  but  aa  a  safe  role  to  guide  mankind  gen- 
enlly  to  reaching  conduslms  upon  stated 
facto;  but  it  does  not  follow  from  this  that, 
however  sound  the  philosophy  of  such  rules 
may  be,  a  court  should  adopt  them  as  potf- 
tlve  law,  apply  them  to  a  particular  case,  and 
give  them  as  rules  tqr  which  the  Jury  ahould 
be  governed  to  their  dellbentlais.  In  sev- 
eral of  tbe  states  the  Judge  Is  permitted  to 
give  to  tbe  Jury  the  optolon  he  entertalna  of 
the  evidence,  and  bis  reasons  thenfor.  In 
this  state,  however,  any  totlmatlon  of  an 
optoion  by  the  court  to  the  jury  aa  to  what 
toct  has  or  baa  not  bem  shown  to  a  case  Is 
reversible  emr.  Tbn  we^bt  of  testimony 
and  the  credibility  of  a  witness  an  peculiar- 
ly and  ezdusivdy,  under  the  law  of  Oeorgta, 
questions  tar  the  Jury;  and,  unless  the  stat- 
ute expressly  spedfles  bow  certato  testimony 
should  be  ncelved,  what  weight  Should  be 
given  It,  and  whether  it  Should  be  scnttols- 
ed  with  caution  or  care,  It  Is,  to  Say  the  least, 
a  safer  plan  always  for  the  Judge  to  express 
no  optolon  uprai  the  subject,  but  to  leave  the 
matter  entirely  with  the  jury,  la  some  to- 
stances,  no  doubt  the  admisalmis  of  a  party 
agalnat  hie  toterest  an  entitled  to  great 
wtight;  but  what  wdght  should  be  gtvui 
them  would  depend  largely  upon  the  circum- 
stances nndw  wbidi  they  wen  made.  As  to 
toe  effect  of  such  circumstances  upon  the 
weight  of  tbe  testimony,  the  Jury  alone  shoubl 
judg& 

2l  Another  gnund  of  the  motion  for  a  new 
trial  is  toat  tbe  court  erred  to  toe  toOowing 
charge  to  tbe  jury:  "Now,  If  It  Is  afllrmattve- 
ly  Shown  to  the  jury  by  tbe  platotlff  (an  em- 
ploye)  tbat  be  was  without  fault,  then  the 
law  would  raise  the  presumption  that  the  de- 
fendants wen  at  fault;— tbat  the  defendanta 
were  negligent:  but  this  pnsumptlon  would 
not  a^e  until  the  plaintiff  shows  affirmative- 
ly tbat  be  was  without  fault  bbnsdf.  If  he 
doee  80,  the  presumption  would  arise  agatost 
the  defendant  companies,  and  tbe  burdm 
would  be  on  tbe  defendanta  to  show,  either 
tbat  they  were  not  negligent  as  charged,  or 
that  the  plaintiff  was  at  fault  or  that  the 
plalntifl  could,  by  the  exercise  of  ordinary 
can  on  hia  part  have  avoided  tiie  conse- 
quences to  himself  of  the  defendants*  netfl- 
gence.  If  tbat  is  shown."  There  Is  no  con- 
tention that  as  an  abatnct  pn^raitlm  of  law, 
tbe  above  quotation  from  the  judge's  charge 
is  not  correct;  but  It  Is  insisted  that  the  er- 
ror coni^ta  to  tbe  fact  that  It  did  not  pre- 
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Mnt  to  Oie  jury  the  altenutlTft  of  flie  Iqjarf 
bein^  occatloned  by  a  moe  accident  or  cu- 
naltr*  utd  tbat,  ■  part  ia  tbe  (Menae  b^nc 
tbat  thu  injvsj  was  oecadoned  by.  tbe  alack 
or  aetfllns  down  of  the  train  after  the  englDe 
bad  stopped,  the  defendant!  were  entitled  to 
a  cliarge  in  this  conn«cUon  which  wonM  re- 
IlOTB  them  from  ilabUUT  it  the  Injniy  wai 
the  nanlt  of  the  accident.  The  eomptaUnt  la, 
not  tiiat  the  conrt  altogether  failed  to  cha^ 
upon  the  theory  ot  an  accident,  bnt  that  It 
waa  not  given  In  the  partlcidar  connection 
where  be  waa  InetmcUng  the  Jury  upon  the 
■nhJect  of  the  burden  of  proof.  We  can  aee 
no  merit  In  this  gronnd.  The  conrt  cannot 
well  charge  tbe  law  upon  every  theory  of 
the  eaae  anthorlied  1^  the  testimony  and  the 
pleadings  In  the  same  breath  or  In  the  same 
ccmneetlon. 

8.  Error  la  fnrtba*  assigned  In  Oie  motion 
on  account  of  the  following  charge  of  the 
court:  '^ow,  the  defendants  contend  spe- 
clflcaDy,  gentlemen  of  the  jury,  that  ICr.  Aliens 
tbe  plaintiff,  waa  at  fault.  In  tbat  be  was  In 
the  rlolatlon  of  certain  rules,  which  required 
the  use  of  a  stick  in  making  coupUngt,  which 
they  alleged  existed.  Well,  gentlemen  of  the 
Jury,  your  first  Inquiry  as  to  that  would  be 
whether  the  evidence  showed  yoo  there  was 
sndi  a  rule,  and  whether  It  was  a  reasonable 
and  proper  rule.  If  there  waa  such  a  rule, 
[and]  It  waa  a  reasonable  rule.  It  wu  the 
plaintiff's  duty  to  obey  It,  provided  It  waa 
promulgated  and  communicated  to  him;  and 
it  It  had  been  communicated  to  him,  and  ma 
of  force,  and  yon  believe  it  waa  a  naaonaUe 
rule,  and  he  got  hurt  In  consequence  of  the 
violation  of  that  rule,  he  would  not  have  the 
rifl^t  to  recover."  The  error  alleged  fai  this 
charge  consisted  in  submitting  to  tbe  Jury  the 
reaaimableneas  or  unreasonableness  of  the  rule 
In  Qoestkm.  It  was  contended  by  oonnael  for 
plaintiff  In  error  that  Ibis  waa  a  qoestkm  of 
law  fnr  fba  conrt  to  decide,  and  not  me  to  be 
submitted  to  the  Jury.  In  tiie  light  of  the  record 
btfore  us,  we  deem  It  neither  necessary  nor  hu- 
pwtant  to  dtecoss  or  to  solve  this  questkai  In 
order  to  decide  this  case.  It  Iv  biferaUe  from 
the  teatlmony  In  the  record  ttiat  tbe  defendant 
companies  had  cortaln  written  or  printed  rules, 
among  which  was  one  relating  to  the  particu- 
lar subject  of  eotwUng  with  a  stlcfe.  It  does 
not  appear,  from  the  testimony,  tbat  such 
roles  were  evw  fmnlshed  to  the  idalntiff ;  nor 
was  any  rule  touching  the  matter  Introduced 
In  evidence.  The  conductor  testified  that, 
when  the  plaintiff  was  first  employed,  he  di- 
rected him  to  use  a  stick  wbui  coupling.  The 
conductor  admitted  that  he  hlmaelf  often  coup- 
led with  hts  bandt  and  had  often  seen  j^intlff 
coiq»Ung  with  his  hand;  and  It  does  not  ap< 
pear  that  tiie  iJalntlff  was  ever  corrected  for 
any  violation  of  tiie  rule.  The  enghieer  testi- 
fied that  an  order  of  the  Seaboard  was  posted 
at  a  certain  depot  about  ooiqdlng  with  a  stick, 
and  that  he  heard  the  plaintiff  refer  to  this 
•rder,  and  state  that  he  would  quit  the  road 
beCtwe  he  would  use  a  stick  for  coupling.  This 


OEdsr  was  not  taitrodoced  In  vrldcBe^  nor  were 
Its  emtents  tfven  orally;  and  tt  did  not  ap- 
pear by  irtuse  authority  tt  was  posted.  Tbm 
plaintifl  testified  that  he  knew  notiring  of  any 
stick  rule,  and  bad  never  received,  from  any 
source,  Jnalraetlflns  to  use  a  stick.  It  farCber 
anieared  from  the  evidence  that,  when  tbe 
plaintiff  was  endeavoring  to  couple  the  can. 
as  the  one  came  against  the  other  for  this  pnr- 
poae,  fay  some  aceUmt  the  pin  failed  to  fan 
exactly  In  place;  tbat  after  tbe  ears  bad  cone 
to  a  standstill  he  simply  went  between  tiiem 
for  tbe  purpose  of  adjusting  the  pin,  so  that 
It  would  drop  timmgh  into  a  proper  place;  and 
that  while  he  was  so  engaged  tiw  m^neer, 
without  warning  or  notice,  moved  the  car, 
and  this  resulted  in  the  injuries  complained 
of.   Plaintiff  further  testlfled  that  it  was  Im- 
possible to  adjust  the  pin  with  a  stick,  and 
that  he  had  to  use  his  hand  for  this  purpose. 
There  Is  an  absolute  want  of  any  tesUmony 
whatever  showing  the  extent  or  appUcatbm  of 
the  rule  in  question,  nor  waa  there  any  evi- 
dence oi^ahdng  how  or  when  the  car  coupler 
waa,  under  this  role,  required  to  use  a  stick. 
The  court  and  jury  were  both,  therefore,  left 
abBolutely  In  the  dark  as  to  vrtietiitf  the  mle 
applied  only  In  a  caae  of  actual  coiqiiing,  prop- 
er^ speaking,— that  Is,  slmidy  for  the  puipuse 
of  elevating  the  Unfc,  with  the  view  <tf  In- 
serting the  same  by  the  sttdc  Into  the  ap- 
proacbing  bumper,— or  whether,  as  was  tbe 
case  with  the  rule  In  BaUroad  Co.  r.  Httdidl. 
92  Ga.  77, 18  S.  B.  290,  the  rule  alao  prohibited 
the  brakgnan  from  going  between  the  can 
under  any  drcumstancea,  for  the  purpose  d- 
titer  of  coupling  or  of  adjusting  pins,  while  an 
engine  was  attached  to  the  train.  In  the  first 
instance  mentioned,  tbe  rule  would  have  had 
no  anilicatloa  whatew  to  the  present  case; 
fai  the  latta.  It  might  have  aptrtled.    It  b 
manifest,  therefore,  tiiat  neltiio'  the  conrt  nor 
the  jury  had  snffldent  data  before  tbsm  to 
determine  whether  or  not  the  rule  Invoked  had 
any  arollcatlMi  to  ths  cflse^  or,  tf  ft  did  mpsAy. 
whether,  under  the  drcnmstaneea,  its  require- 
ments  were  reaaonable  or  unreaeonableu  We 
thhik,  therefore,  that  tiie  cnnt  erred  m  giv- 
ing the  jury  any  instructions  whatever  tondi- 
Ing  the  matter.   When  an  empliver  defoida 
against  an  action  of  tort,  brou^t  by  Us  em- 
ployfi  for  a  personal  litJury,  upon  tiie  gnmnd 
that  the  Injury  resulted  hi  consequence  of  a 
violation  of  a  rule  prescribed  by  the  former  to 
govern  the  conduct  of  tiie  latter.  It  Is  Incum- 
bent upon  the  defendant  to  de^ly  eatebUah. 
by  evidence,  tiie  ezlstenee,  toma,  and  condi- 
tions of  the  rule.   When  It  signally  talla  In 
this  particular,  this  defense  necessarily  taUs. 
The  error,  however,  in  this  case,  was  preju- 
dicial to  the  plaintiff,  rather  tiun  ttie  deftod- 
anta;  for  tt  gave  the  latter  tiie  benefit  of  a 
theory  of  dtfenae  before  the  jury  to  vrtdcfa 
the  defendanta  wue  not  entitied  under  the 
facts.  The  erroneous  charge,  therefore,  work- 
ing no  harm  to  the  compbLinlng  parties,  a  new 
trial  will  not  be  granted  upon  tills  gnnmd. 
4.  Tbe  above  deals  with  all  tbe  grounds  to 
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the  motion  for  a  new  trial,  except  fb&  general 
gronnd  that  the  verdict  was  contrary  to  the 
evidence.  After  a  careful  rerlew  of  the  tesH- 
moDy,  we  think  the  evidence  In  behalf  of  the 
plaintiff  below  was  sntflclent  to  sustain  his 
cause  of  action,  and  the  verdict  of  the  Jury 
rendered  thereon.  If  he  told  the  truth.—and 
his  statement  was  corroborated  by  other  testl- 
mcHiy,— the  Injury  be  received  was  without 
fault  on  his  part,  and  was  the  result  of  the 
negligence  of  the  engineer  in  charge  of  the 
moving  of  the  train  at  the  time  of  the  occur- 
rence. Judgment  affirmed.  All  the  Justices 
concurring,  except  COBB,  J.,  disqualified. 


BENNETT  et  nl.  v.  TRUST  00.  OP 
GEORGIA, 

(Supreme  Court  of  Georgia,    March  4,  1899.) 

PBOCBBDINOS  in  EhrOB— AMBNDMSKT — HOHBSTBAD 

— Right  to  Ezbbiptios', 

1.  Where  a  suit  was  brought  In  the  court  be- 
low by  several  persons,  as  the  beneficiaries  of  a 
homestead,  for  the  recovery  of  the  alleged 
homestead  property,  and,  after  a  judgment 
against  them,  a  bill  of  exceptions  was  talcen  in 
the  name  of  one  of  them  only,  and  the  names 
ot  the  others  appear  in  the  record,  the  names  of 
the  plaintiffs  omitted  in  the  bill  of  exceptions 
may  be  inserted  therein  by  an  amenament 
thereto  in  this  court,  as  plaintiffs  in  error. 

2.  The  statutory  homestead  or  exemption  pro- 
vided for  in  section  2866  et  seq.  of  the  Civil 
Code  cannot  be  taken  in  property  which  does 
not  belong  to  the  head  of  a  family.  A  wife, 
living  with  her  husband  and  children,  is  not 
the  head  of  a  family;  and  hence  she  is  not  en- 
titled, under  the  provisions  of  tliese  sections  of 
the  Code,  to  have  property,  the  title  to  which 
ia  in  herself,  exempted  from  levy  and  sale,  for 
tbe  benefit  of  herself  and  mfaior  children. 

3.  No  amendment  to  the  ori^nal  schedule 
can  give  vitality  to  a  statutory  homestead 
which  is  absolutely  void,  (a)  One  not  the  head 
of  a  family,  but  who  has  the  care  and  support 
of  dependent  females,  is  not  entitled  to  such  a 
homestead. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Pulton  county; 
J.  H.  Lnmpkln,  Judge. 

Action  by  Annie  Bennett  and  others  against 
th«  Tnist  Company  of  Georgia.  There  was  a 
Judgment  for  defendant,  and  plaintiffs  bring 
error.  Affirmed. 

Mayson  ft  Hill,  for  plaintiffs  In  error.  King 
A  Anderson,  for  defondant  In  error. 

FISH.  J.  The  plaintiffs  In  tbe  court  below 
brought  an  action  against  the  Trust  Company 
of  Georgia  to  recover  a  certain  house  and  lot 
In  the  city  of  Atlanta,  and  the  value  of  the 
same  for  rent  white  In  possession  of  the  de- 
fendant. They  claimed  "title  to  said  land 
as  beneficiaries  under  the  homestead  laws" 
of  this  state.  The  petition  alleged  that  Annie 
Bennett  was  on  August  30,  1800,  the  owner  of 
the  lot,  and  on  that  day  "procured  an  order 
from  the  ordinary  setting  apart  said  land  as 
exempt  from  levy  and  sale,  under  the  laws 
of  this  state,  for  tbe  benefit  of  herself  and 
S(>ven  minor  children"  named  In  the  petition. 
Tbe  suit  was  brought  by  her  and  four  of  these 
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children.  The  petition  further  alleged:  That 
"said  trust  company  on  May  9,  1894,  obtained 
a  Judgment  against  petitioner  Annie  Beunett 
:  In  the  city  court  of  Atlanta,  Execution  was 
I  Issued  thereon,  and  was  levied  on  said  laud 
on  July  31,  Said  land  was  sold  there- 

under on  September  8,  18&1,  said  tmat  com- 
pany purchasing  the  same."  Ttut  on  "Sep- 
tember 8,  1891,  petitioners  were  dispossessed 
i  of  said  property  by  said  trust  company,  and 
1  It  went  Into  possession  thereof,  and  has  con- 
.  tinued  In  possession  ever  since."  That  the 
■  trust  company  knew  of  tlie  exemption  of  the 
land,  and  went  Into  possession  thereof  in  de- 
fiance of  the  same.  Attached  to  an  amend- 
ment to  the  petition  was  a  copy  of  the  al- 
leged homestead,  from  which  It  appears  that 
Annie  Bennett  made  out,  and  returned  to  the 
ordinary,  a  schedule  of  real  and  personal 
property  "claimed  by  her  to  be  exempt  from 
levy  and  sale  by  her  for  the  benefit  of  herself 
and  family,  consisting  of  her  said  husband 
and  seven  minor  children,  under  section  2910 
of  the  Code  of  Geoi^a  of  1873,  and  tbe  amend- 
ment thereto";  the  lot  sued  for  being  tbe  real 
estate  contained  In  the  schedule.  This  sched- 
ule was  approved  and  recorded  by  the  ordi- 
nary on  August  81,  1880.  On  June  15,  1898, 
after  this  suit  was  filed,  Annie  Bennett  filed 
In  tbe  ordinary's  office  a  petition  for  an  amend- 
ment "to  schedule  filed  and  approved  August 
31,  1880,"  stating  the  names  of  tbe  chil- 
dren, the  sex  of  each,  and  their  reqrectlve 
ages  at  the  time  such  original  schedule  was 
filed,  and  stating  "the  ground  [of  the]  applica- 
tion to  be  because  said  females  were  part  of 
the  famfiy  of  petitioner,  and  were  dependent 
females^  being  dependent  on  said  petitioner 
for  support,"  and  that  the  property  was  "the 
property  of  petitioner  and  ber  separate  es- 
tate." On  this  petition  to  amend  the  sched- 
ule appears  the  following  indorsement,  signed 
by  tbe  ordinary,  "Plied,  approved,  and  record- 
ed and  allowed  June  15,  189S."  The  defend- 
ant demurred  to  the  plaintiffs'  petition  upon 
various  grounds.  Tbe  court  sustained  tb&  de- 
murrer, and  the  plaintiffs  excepted. 

1.  When  the  ease  reached  this  court  only 
one  of  the  plaintiffs  In  the  court  below  was  a 
party  to  the  bHI  of  exceptions,  and  she  had 
made  the  requisite  pauper  aflidavit  to  avoid 
payment  of  the  costs  here.  The  defendant  in 
error  moved  to  dismiss  the  writ  of  error  "for 
want  of  proper  parties  to  the  bill  of  exc^ 
tloos.  In  that  several  of  the  plaintiffs  In  the 
court  below  were  not  made  parties"  thereto*, 
whereupon  counsel  for  the  plaintiffs  In  error 
applied  for  leave  to  amend  tbe  bill  of  excep- 
tions by  making  the  plaintiffs  who  had  been 
left  out  of  the.  bill  parties  plaintiff  In  tbe 
same.  This  application  was  granted.  The 
necessary  parties  having  been  made,  and  the 
costs  in  this  court  baring  been  paid  by  the 
plaintiffs  in  error,  the  motion  to  dismiss  Is 
overruled.  The  right  of  the  plaintlflb  to  make 
this  amendment  to  the  bill  of-  exceptions  In 
this  court  is  clear.  Civ.  Code,  S  5Si&J:  Sharp 
T.  Flndley,  71  Ga.  654;  Epplng  t.  Aiken,  Id. 
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682;  XsbeU  t.  Blancliard.  94  Ga.  678.  21  S.  B. 
730. 

2.  It  wiU  be  seen  that  the  plaintiffs  In  tfate 
case  claim  to  be  tbe  beneflcfarles  of  a  liome- 
8teBdw,hlch  puiitorts  to  hare  been  obtained  by 
a  married  woman,  llvti^  at  tbe  time  wltb  ber 
liTishand,  for  the  benefit  of  heraelf,  her  hus- 
band, and  her  minor  children,  nnder  tbe  pro- 
TlslouB  of  seetloo  2040  of  the  Code  of  1873, 
which  proTlalons  ace  now  found  In  section 
2860  of  the  Ctvll  Code.  One  question  raised 
by  tbe  demurrer  was  whether  a  married  wo- 
man, living  wltb  her  husband,  is  entitled  to 
have  her  own  property  exempted,  under  this 
section  of  the  Code.  Tlie  section  In  question 
provides  that  "the  following  property  of  every 
debtMT,  who  Is  the  head  of  a  family,  shall  be 
exempt  from  levy  and  sale  by  virtue  of  any 
process  whatever,  under  the  laws  of  this 
state,  nor  shall  any  valid  Men  be  created  there- 
on, except  In  the  manner  hereinafter  pointed 
out  but  shall  remain  for  the  use  and  benefit 
of  tbe  family  of  the  debtor,"  etc.  It  Is  per- 
fectly clear  that  the  exenyition  here  provided 
for  cannot  be  taken  In  property  belonging  to 
one  who  is  not  the  head  of  a  family.  Thia  Is 
sometimes  called  the  "statntory  homestead." 
bat  Is  more  generally  known  as  the  "pony 
homeatead."  Under  certain  circumstances, 
Korlded  for  by  the  law,  the  constitutional  or 
■d  valorem  homestead  may  be  set  apart  out 
ot  the  property  of  a  person  who  Is  not  tbe 
bead  ot  a  family,  but  there  are  no  similar  pro> 
TlstoDS  with  reference  to  the  homestead  in 
apectfles  for  which  this  section  of  the  Code 
provides.  In  the  present  case,  a  wife,  living 
with  her  husband,  attempted  to  take  the 
"pony  homestead,"  in  property  wljich  be- 
longed to  herself,  "for  the  beneSt  of  herself 
and  fiunlly,  consisting  of  her  husband  and 
sevra  minor  children."  A  married  woman, 
living  with  her  husband,  is  not  the  head  of  a 
fsmlly.  Where  a  husband  and  wife  are  liv- 
ing together,  the  law  recognizes  the  husband 
as  the  heed  of  the  family.  Neel  v.  Sawyer, 
92  Oa.  352.  The  bomestend  set  up  by  the 
plaintiffs  in  this  case  is  therefore  a  mere 
Dt^ty.  Oonsequently  the  land  sued  for  by 
them  was  not  protected  trom  levy  sind  sale 
under  the  judgment  and  execution  obtained 
against  Mrs.  Bennett  by  the  defendant 

3.  The  amendment  made  to  the  schedule, 
after  the  beginning  of  this  suit,  by  setting  out 
the  names  and  agui  of  her  children  at  tbe 
time  the  original  schedule  was  filed,  and  tbe 
respective  sex  of  each,  and  stating  **the 
cnnmd  [of  the)  appllcatitm  to  be,  because 
said  females  were  part  of  tbe  family  of  petl- 
tloner,  and  were  dependent  on  said  petitioner 
for  support,"  did  not  help  the  matter  at  all. 
Tile  original  proceedings  were  utterly  void, 
as  the  schedule  showed  upon  its  face  that 
BCrs.  Bennett  was  not  the  head  of  a  family, 
and  that  the  exemption  was  sought  in  prop- 
erty belonging  to  her.  Hence  there  was  noth- 
ing to  amend.'  Besides,  while  a  person  hav- 
ing the  care  and  support  of  dependent  females, 
tijr  pvoccedlBg  under  section  2S&T  at  aeq.  of 


the  Civil  Code,  may  obtain  the  ad  valorem 

homestead,  sach  person  Is  not  entitled  to  tbe 
kind  of  exemption  wlilcfa  waa  sought  in  this 
case. 

There  was  no  error  in  snstalnlng  the  demur- 
rer. Judgment  atBrmed.  All  tlu  Jnatlces  con- 
curring. 


DAVIS  T.  LUMPKIN. 
(Supreme  Conrt  of  Georgia.    MarA  A,  1890.) 
HoMCSTKAD— SsiTiae  Arur  vo  Wm— Yaxjditt. 

The  right  of  a  wife,  under  section  2O40  et 
seq.  of  the  Code  of  1873  (Civ.  Code,  S  28«*»*!  et 
seq.).  to  have  a  homestead  set  apart  ont  of  her 
husband's  property,  depends  upon  his  refusal 
to  do  so.  A  schedule  filed  by  her  for  thic  pur- 
pose, in  which  it  was  merely  alleged  that  he 
neglected  or  refused  to  file  the  same,  does  noi 
unegutvocally  show  a  refnsal  on  his  part,  and 
consequently  a  homestead  purpertuic  to  haw 
been  thus  set  apart  was  not  valid  as  acrainst 
one  to  whom  the  husband  subsequently  con- 
veyed the  land  embraced  ther^. 
(fiyllabiM  by  the  Court.) 

Error  from  superior  court  Folton  conntr; 
J.  H.  Lumpkin,  Judge. 

Action  by  Mattle  L.  Davis  against  J.  Lamp- 
kin.   Judgment  tar  defoidant  and  idalntiff 

brings  error.  Affirmed. 

C.  J.  Haden  and  J.  L  Travis,  for  plaiatifl 
in  error.  Alexander  ft  Lambdlo,  for  defend- 
ant In  error. 

COBB,  J.  Mattle  L.  Davte  brought  her  pe- 
tition alleging  that  on  June  7,  1879.  she,  as  the 
wife  of  Vincent  Davis,  bad  applied,  to  the  or- 
dinar}-,  and  bad  set  apart  for  her  benefit,  and 
for  the  benefit  of  the  family  of  Vlnceet  L>.-irts^ 
certain  of  his  propert,v,  under  section  204tl  ei 
seq.  of  the  Code  of  1S73  (Civ.  Code,  f  2806  et 
seq.).  It  is  alleged  that  Davis  was  in  pos- 
session of  the  property  at  the  time  of  the  ap- 
plication, aM  that,  being  at  that  time  a  debt- 
or and  insolvent  and  "failing  and  refusing" 
to  apply  for  the  exemption,  petitioner  had 
made  the  application.  It  is  further  alleged 
that  Davis,  without  the  knowledge  or  con- 
sent of  petitioner,  had  conveyed  the  propertj" 
to  one  Hill,  who  had  in  turn  conveyed  a  part 
thereof  to  the  defendant  Lumpkin.  The  pray- 
ers of  the  petition  are  that  petitioner  have 
Judgment  against  the  defendant  for  mesne 
profits  which  he  had  received  and  eolW-ted 
since  he  went  luto  iwseesslon  of  the  proper- 
ty, and  that  Judgment  be  rendered  restoring 
to  her  the  land,  and  that  defendant  be  re- 
strained from  interfering  with  her  poesession. 
Attached  to  the  petition  was  a  schedule  of 
the  property  sought  to  be  exempted,  which  &> 
headed:  "Schedule  of  real  and  personal  pn>p- 
erty  belonging  to  Vincent  Davis  (he  Defect- 
ing or  refusing  to  file  the  same),  as  exempt 
from  levy  and  sale  under  section  2040  of  tbe 
Code  of  Georgia,  and  ameadraenta  thereto,  for 
the  benefit  of  the  family  of  said  Vincent  Da- 
▼la,  consisting  of  himself  and  the  said  Mat- 
tto  Ij.  Dnvla."   The  defimdant  demurred  to 
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the  petition,  on  the  groand.  amone  otbers, 
tbat  "tbe  homestead,  as  shown  by  the  exhibit 
attached  to  plaintiff's  petition,  Is  InvaUd,  in 
that  It  does  not  state  in  express  terms  that 
tbe  husband  refused  to  a.pvij  for  said  home- 
stead, or  that  he  bad  notice  of  the  appUcatloa 
therefor."  The  demurrer  wai  sustained,  and 
tbe  plaintiff  excepted. 

In  our  opinion,  tbe  demurrer  was  properly 
sustained.  The  Code  proTldes  that  erery 
debtor  who  is  tbe  head  of  a  family,  or,  "If  he 
refuses,"  his  wife,  may  have  certain  property 
set  apart  as  nempt  from  levy  and  sale.  Civ. 
Code,  H  2866,  2867.  In  the  case  of  Dunagau 
V.  Stadler,  101  Ga.  474,  2B  S.  S.  440,  It  was 
held  that  the  ordinary,  when  lie  approTed  the 
schedule  and  plat  required  in  an  application 
for  the  constitutiMial  homestead,  as  provided 
In  secticHi  2827  et  seq.  of  the  Civil  Code,  acted 
as  a  court  at  general  Jurisdiction,  and  hence 
tbat  it  would  be  presumed,  unless  tbe  con- 
trary appeared,  that  be  had  before  bim  suffi- 
cient facts  and  evidence  to  authorize  the  set- 
ting apart  of  the  homestead.  The  reasons 
which  brought  tbe  court  to  this  conclusion  are 
fuUy  set  forth  In  the  opinion  of  Mr.  Justice 
Uttle  hi  that  case.  The  ordinary.  In  this 
state,  has  judicial,  clerical,  ministerial,  and 
executive  duties  to  perform.  The  duties  de- 
vslvtog  upon  bim  as  judge  of  the  court  of  or- 
dinary are  enumerated  in  section  4232  of  the 
Civil  Code;  bis  clerical  and  mliUsterlal  du- 
ties are  presolbed  In  aectiw  4250;  and  cer- 
tain of  bis  duties  of  an  executive  nature  are 
set  forth  in  section  4238.  It  becomes  neces- 
sary, in  the  present  case,  to  determine  the 
capacity  in  which  that  officer  acts  when  per- 
forming the  duties  prescribed  In  section  2866 
et  seq.  of  the  Civil  Code.  The  act  of  Decem- 
ber 23,  1822,  which  was  the  origin  of  tbe  law 
DOW  contained  in  these  sections,  provided  that 
c^ain  personal  property  of  every  debtor 
^MHdd  be  exempt  fnmi  levy  and  sale.  It  was 
further  provided  that.  In  cases  where  any 
debtor  was  entitled  to  tbe  benefit  of  the  ex- 
emption, it  should  be  tbe  duty  of  the  officer 
levying  tbe  execution  against  bim  to  make  oat 
a  adtiedule  ot  tbe  exempted  articles,  and  re- 
turn the  same  to  tbe  clerk  of  the  inferior 
court,  whose  duty  It  should  he  to  record  the 
same  in  a  book  kept  by  him  for  tiiat  purpose. 
>>'othlug  else  was  required  to  be  done;  but, 
as  soon  as  tbe  schedule  was  recorded,  the 
property  vested  in  tbe  Inferior  court,  for  the 
benefit  of  the  family  of  the  debtor  so  long 
as  he  should  remain  Insolvent.  Cobb's  Dig.  p. 
386.  This  law,  with  various  amendments 
passed  from  time  to  time,  one  of  which  added 
an  exemption  of  realty,  Is  c<HitaIned  in  sec- 
tion 2031  et  seq.  of  tbe  Code  of  1863.  By  sec- 
tion 2014  of  tbat  Code  it  was  provided  that, 
when  any  debtor  refused  to  seek  the  benefit 
ot  the  exemption  allowed  in  the  preceding 
section,  his  wife,  or  some  person  acting  as  her 
next  friend,  might  bare  the  exemption  al- 
lowed, by  making  out  a  schedule  and  descrlj^ 
tk>u  of  the  property  claimed  to  be  exempt  and 
returning  the  same  to  tbe  clerk  of  the  Inferiw 


court,  who  should  record  the  same  in  a  boofc 
kept  for  tbat  purpose.  It  was  provided  by 
section  2015  that,  whenever  an  application  tot 
exemption  was  made  by  an  Insolvent  debtor, 
the  county  surveyw  should  lay  off  the  land 
allowed  to  the  debtw's  family,  and  make  a 
piat  of  the  same,  which  should  be  returned 
to,  and  recorded  by.  the  cl«-k  of  the  Inferior 
conrt.  Up  to  this  point,  it  will  be  seen  that 
tbe  Inferior  court,  as  a  court,  passed  upon  no 
question  connected  with  the  setting  apart  of 
tbe  exemption;  everything  that  was  done  be- 
ing of  a  clerical  nature,  performed  by  the 
derk  of  the  court  Section  2016  is  as  follows: 
"Should  any  creditor,  for  any  cause,  desire 
to  dispute  the  propriety  of  the  survey,  or  the 
value  ot  the  Improvements,  upon  application 
to  the  inferior  court  and  notice  to  the  debtor, 
the  said  court  may  appoint  three  appraisers 
to  view  the  survey,  and  to  value  tbe  Improve- 
ments, and  on  their  return  tbe  said  court  may 
direct  tbe  surveyor  to  make  such  alterations 
as  shaU.  in  the  judgment  of  the  court  be  c<m- 
formable  to  law,"  The  only  jurisdiction  that 
could  be  exercised  by  the  Interior  court  in 
connectlMi  with  setting  apart  the  exemption 
was  that  Involved  in.  trying  the  objections 
which  it  was  provided  could  be  raised  by 
creditors.  The  cmstitntlon  of  1868  abolished 
the  Inferior  court  and  provided  that  the  du- 
ties of  such  court  should  be  transferred  to 
such  trlljiunals  as  the  general  assembly  migbt 
designate.  Code  1873.  {  5120.  Tbe  general 
assembly,  acting  under  authority  of  this  pro- 
vision, cast  upon  the  ordinary  -the  duties 
which  had  derolved  upon  the  inferior  court 
and  its  clerk.  In  tbe  matter  of  setting  apart 
property  exempt  from  levy  and  sale  under 
the  act  of  1822  and  its  ameudmeots.  Code 
1873,  f  2040  et  seq.;  Acts  1870,  p.  74.  At 
this  time  the  ordinary  was,  and  has  ever  since 
been,  the  clerk  of  his  own  court.  Code  1873, 
S  ^1;  Civ.  Code,  {  4247.  It  vrlll  thus  be  seen 
that  tbe  ordinary,  in  recording  tbe  schedule 
of  the  property  and  tbe  plat  of  the  realty  of 
an  insolvent  debtor,  took  the  place  of  the 
clerk  of  tbe  inferior  court,  and  that  bis  duty 
in  this  respect  was  purely  clerical.  When, 
however,  any  creditor  should  appear  and  "dis- 
pute the  propriety  of  the  survey  or  the  value 
of  the  ImiHTovements,"  the  ordinary  sat  in  the 
place  ot  the  Inferior  court,  to  hear  and  pass 
upon  the  objections  raised.  See  Bangs  v.  Mc- 
Leod,  63  Gs.  162.  Tbe  provisions  of  the  Code 
of  1863  In  relation  to  th«se  matters  are  car- 
ried forward,  without  substantial  change,  In- 
to section  2040  et  seq.  of  tbe  Code  of  18^ 
and  are  now  embraced  In  section  *i866  et  seq. 
of  the  Civil  Code.  The  judicial  functions  of 
the  (Hrdlnary,  as  has  been  stated,  do  not  begin 
until  some  objection  Is  raised  to  the  survey 
or  the  value  of  the  Improvemeuts.  It  is  not 
necessary  to  decide  In  this  case  whether,  in 
passing  upon  such  objections,  tbe  ordinary 
acts  as  a  court  of  general  or  of  limited  juris- 
diction, as  no  objection  was  raised,  and  hence 
no  Judicial  act  was  performed.  Section  2868 
of  tbe  Civil  Code  gives  to  m  wife  the  right  t» 
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h&Te  property  of  her  Imsbaiid  exempted,  "If 
he  reCuaea."  No  provtelon  is  made  for  the 
husband  to  appear  and  objject  Hla  right  to 
do  80,  however,  is  recc^ized  by  the  dectslons 
of  this  court  dted  hereinafter;  bat  as  to 
when  BDch  objectloiu  ahould  be  made,  and  as 
to  how  they  should  be  tried,  are  queatlons  not 
necessary  to  be  determined  In  the  present 
case.  Before  the  ordinary  la  authorized  to 
record  the  sdiednle  filed  by  the  wife,  It  must 
xppeAt  therein  fliat  the  hnsliand  refuses  to 
file  the  schedule.  Upon  svetx  refusal,  the  wife 
la  authorized  to  file,  and  the  ordluary  to  re- 
cord, the  schedule  of  the  property  sought  to 
be  exempted.  But,  if  It  does  not  afflrmatlTe- 
ly  appear  In  the  schedule  that  the  husband  re- 
fuses to  file  the  same,  the  ordinary  haa  no  au- 
thority to  record  It,  and  the  same,  though  re- 
corded, la  void  on  Ito  face.  Connolly  t.  Hard- 
wlck,  61  Ga.  601;  Assodatton  t.  Tanner,  06 
Go.  888,  23  «.  a  406.  It  does  not  distinctly 
appear  from  the  present  record  that  the  hus- 
band refused  to  file  the  schedule.  The  peti- 
tion of  the  plaintiff  does  not  state  that  the  hus- 
iMUd  refused  to  take  steps  to  have  the  prop- 
erty exempted;  but  the  schedule,  which  Is 
attached  to  the  petltltm  as  an  exhibit,  atates 
that  he  neglected  or  refused  to  do  so.  Such 
aa  allegation  does  not  unequivocally  show 
that  the  wife  had  requested  the  husband  to 
file  the  scliedule,  and  tiut  he  had  refused  to 
do  so.  The  w«d  'iiegleotlng,"  coupled  with 
the  word  "refuBlng"  by  the  cnijnnctlon  "or," 
weakens  the  meaning  of  the  latter  word,  and 
deprives  It-  of  ite  ordinary  meaning,  which 
carries  the  Idea  ei  an  ai^catton  to  the  p^ 
son  refusing.  TUs  bdi^  so,  there  never  has 
been  any  legal  exemption  of  the  property, 
and  the  mere  record  of  such  a  schedule  con- 
stituted no  obatocle  to  the  making  of  a  deed 
by  the  husband  to  the  property  described  In 
the  schedule.  It  follows  that,  as  to  the  hus- 
band and  those  dlahnlng  under  him,  the  home- 
stead relied  on  by  the  plaintiff  In  this  case 
was  void.  Judgment  affirmed.  All  the  Jus- 
tices concurring. 


JOSET  et  sL  V.  UNION  LOAN  &  TRUST  CO. 
(Supreme  Court  of  Geor^a.    March  4,  1809.) 

RsUaiODS  SOORTIBS— TbDSTBBB— DSBTS— AonoHS 
— PjJlTlBB, 

A  TduotaiT  assocIatiOQ  of  persons,  or- 
ganized Cor  religious  purposes,  which  has  reg- 
ularly appointed  trustees  to  hold  and  manage 
Its  property,  is  liable  to  have  such  property 
sabjected  to  the  payment  of  money  furnished 
for  the  use  of  such  trust  estate  under  proceed- 
ings aathorized  by  statute.  To  such  proceed- 
ings, where  the  tmstees  reside  in  the  county 
where  suit  Is  brought,  they  are  the  only  neces- 
sary parties  defendant. 
(Syllabus  by  the  Coort) 

Error  from  dty  court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  the  Union  Loan  &  Trust  Com- 
pany agahist  Robert  Josey  and  others,  trus- 
tees. There  was  a  judgment  for  plalntUI, 
and  defendanto  bring  error.  Affirmed. 


Simmona  &  Corrlgan,  im  plalntllb  In  error. 
M.  A.  Hale  and  Jaa.  K.  BOnefl,  tor  defoidaiit 
In  error. 

LI'i;TLB,  3.  The  defendant  In  error  Inati- 
tuted  an  action,  naming  certain  tmstera 
Mt  Zlon  Bivtlst  Gbnrdi  aa  defmdanta.  The 
petition  contained  two  counts.  In  the  first 
count  It  was  alle^^  that  eight  persons  named 
were,  aa  trustees  of  Mt.  Zlon  Baptist  dnuch. 
Indebted  to  the  petitliuer  In  the  sum  of  $GO0. 
besides  Interest,  on  a  promlaaory  note,  and 
that  the  aame  waa  due,  ete.;  whldi  note  was 
secured  by  a  mwtgage  on  certain  property  of 
the  church,  bdng  real  estate  fully  described 
In  the  petition.  The  second  count  alleged 
that  the  petitioner  hdd  a  dalm  against  the 
trust  estate  of  Mt.  Zlon  Baptlat  Church  to 
the  amount  of  pSOO,  besides  Interest,  etc., 
which  estete  waa  held  and  owned  by  the 
tmstees  named,  for  the  benefit  of  the  church: 
that  this  sum  of  faOO  was  fundshed  for  the 
use  of  the  trust  estete,  which  estete  conaiats 
of  the  Isud  described;  that  the  sum  oC  mon- 
ey mentioned  ms  fumlAed  to  the  trustees 
for  the  use  of  the  trust  estate.  In  paying  oft 
and  discharging  a  material  man's  Uen  held 
by  the  Wllllngham  Lumber  Company  aeainsx 
tlie  trust  estete,  for  material  fnmldied  for 
the  building  of  the  dinrch  known  as  "Mt. 
Zlon  Biy)tiBt  Church,"  on  the  lot  of  land  de- 
Bcrtl)ed;  that  the  anumnt  so  paid  to  the  lum- 
ber company  was  f340.08;  that  said  money 
waa  also  used  In  the  payment  of  a  debt  of 
961.70,  due  to  Mrs.  Payne  on  a  mortgage  held 
by  her  against  the  trust  estate,  and  In  pajring 
oft  and  discharging  daims  and  demands  ot 
the  dty  of  Atlanta  against  said  tmat  estate 
for  Belgian  blocks  and  other  street  improve- 
menta  made  by  the  city  on  the  streets  upon 
which  the  land  described  abuts,  and  tat  aQ 
of  which  the  trust  estete  was  liaUe;  that  the 
cestnia  que  trust^nt  <tf  said  trust  estete  are 
the  members  of  Mt  Zlon  Baptist  Church, 
colored;  that  tbey  prayed  a  judgment  sub- 
jecting the  trust  estete  to  the  payment  of  the 
claim.  Service  of  this  petition  was  made  on 
the  persona  named  and  alleged  to  be  trustees 
of  said  diurch.  The  defendanto  anawereu 
the  petition,  and  denied  that  they  were  in 
debted  as  alleged.  They  denied  the  rlgbt  of 
the  plaintiff  to  Inatltote  an  action.  They  ad> 
mltted  tlie  execution  of  the  mortgage,  but 
averred  that  it  conveyed  no  greater  interest 
than  the  defendants  themselves  had  In  the 
property;  that  there  were  about  1,000  mem- 
bers of  the  church,  and  the  i^alntllb  were 
only  entitled  to  have  a  jn^ment  i^inst  the 
defendants,  aa  trustees,  to  the  extent  of  the 
respective  Interests  of  the  latter  in  the  proper- 
ty. They  denied  that  the  plaintiff  has  any 
greater  claim  against  the  church  jwopnty.  by 
reason  of  having  f umlahed  money  for  the 
of  the  trustees,  than  they  would  have  on  the 
promissory  note,  and  denied  the  right  v£  the 
plaintiff  to  the  relief  sov«ht  They  denied 
that  the  Willingham  Limiber  Company  had 
any  lien  upon  the  property,  and  denied  that 
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the  other  debts,  aDeged  to  have  been  paid  ofl^ 
constituted  any  lien  on  the  trust  estate. 
The;  admit  that  the  property  named  belongs 
to  the  members  of  Mt.  Zlon  Baptist  Gharcb, 
and  contend  that,  under  the  law,  all  the  mem- 
tiers  of  the  church  shonid  be  made  parties  de- 
fendant to  the  suit;  that  no  Judgment  render- 
ed on  the  petition  against  the  church  will  be 
binding  on  the  church  property,— which  facts 
they  plead  in  abatement,  and  pray  that  the 
plalntiCC  be  required  to  make  all  the  cestuls 
que  truBtent  parties  defendant  In  the  case, 
and  that  suit  can  only  be  maintained  against 
all  of  the  members  of  the  church,  and  not 
against  the  defendants,  as  trustees,  alone. 
They  further  allege  the  debt  claimed  to  be 
usurious  to  the  extent  of  $40.  On  the  trial 
of  the  case,  evidence  was  Introduced  tending 
to  show  that,  at  the  time  of  making  the  note, 
the  church  owed  Venable  Bros.,  for  curbing, 
946.81;  another  blU  to  the  city  of  Atlanta  for 
curbing,  f25.5C;  and  another  bill  for  street 
Iminorements,  to  the  city  of  Atlanta,  $1S0.44. 
That  the  church  also  owed,  to  WiUlngham  & 
Co.,  $349.08  for  material  used  for  the  improve- 
ment of  the  church;  to  J.  Carroll  Payne,  $64.- 
70  on  borrowed  money.  That,  in  order  to  ob- 
tain the  loan  to  pay  oCC  these  debts,  there  was 
a  called  meeting  of  the  members  of  the 
church,  and  more  than  SO  members  were  pres- 
ent. That  there  were  from  700  to  1,000  mem- 
bers of  the  church.  That  the  church  meet- 
ing called  to  authorize  the  loan  was  duly  and 
regularly  called,  and  notice  given.  That  the 
loan  was  authorized  by  that  meeting.  That 
WilUngham's  debt  and  the  debts  for  the  side- 
walk and  granite  blocks  were  pressing.  That 
Hale,  agent  of  the  lienors,  paid  out,  under  the 
direction  of  the  deacons  of  the  churcb,  the 
debt  to  WllUngham,  the  debts  for  the  side- 
walk and  granite  blocks,  and  that  due  to  Mrs. 
Payne.  That  more  than  $600  was  paid  out 
by  Hale  on  these  debts  of  the  church.  That 
in  Baptist  cburcbea  a  majority  vote  of  the 
members  present  controls  in  the  conduct  of 
their  business.  EEale  testified  that  the  loan  was 
made  through  him;  that  the  trustees,  to  the 
number  of  10.  came  to  him  as  a  body,  and 
stated  that  Willlng^m  was  about  to  sell 
them  out  on  a  material  man's  lien;  that  they 
owed  Interest  to  Mrs.  Payne  and  taxes  for 
granite  blocks  and  sidewalks:  that  the 
amounts  were  due,  and  about  to  be  enforced; 
that  they  wanted  this  $600  to  pay  these  press- 
ing claims;  that  the  trustees  executed  the 
notes;  that  the  money  was  not  paid  to  them, 
but  he  was  to  pay  these  several  claims,  and 
be  did  pay  WiUlngham  $349.03  for  his  debt 
due  by  the  church;  to  Mrs.  Payne,  for  Interest 
on  mortgage,  $64.70;  Venable  Bros.,  for  side- 
walk, $45.81;  to  the  city  for  granite  blocks 
and  sidewalk,  $180.44,— tbe  amounts  paid  out 
amounting  to  $630.08.  The  proceedings  of  the 
church  meeting  were  introduced.  In  which  It 
appeared  that  the  trustees  of  the  church,  in 
their  official  capacity,  were  authorized  to  se- 
cure the  toan,  to  execute  a  note  for  the  same, 
and  that  the  lien  so  paid  will  remain  the 


property  of  the  lienor  until  the  loan  is  paid. 
The  note  referred  to  was  also  introiiuced  in  evi- 
dence; also  an  Instrument  signed  by  tbe  Wll- 
Unfl^am  Lumba  Company,  acknowledging  the 
payment  of  $M9.03,  as  due  thereon,  to  have 
been  received  from  the  lienor,  and  transfer- 
ring to  it  the  interest  of  WiUlngham  &  Co. 
in  sucb  claim  against  the  church.  Tbere  was 
also  introduced  9  receipt  from  Mr.  Payne  for 
the  interest  paid;  also  a  fl.  fa.  in  favor  of 
tbe  city  of  Atlanta  against  Mt.  Zion  Baptist 
Church  for  $141.35,  and  another  in  favor  of 
the  same  against  tbe  same  church  for  $20.oo; 
also  the  fl.  fa.  and  city  marshal's  deed  to  tbe 
property,  tbe  fl.  fa.  being  in  favor  of  the  city 
of  Atlanta,  and  the  deed  made  by  the  city 
marsbal  to  Venable  Bros.  Upon  the  latter, 
there  was  a  transfer  to  the  lienor  by  Venable 
Bros.  Tbe  defendants  introduced  no  evi- 
dence, and  tbe  court  directed  a  verdict  for 
the  plaintiff.  To  certain  rulings  of  the  court, 
which  will  hereafter  be  referred  to,  and  to 
the  direction  of  the  verdict,  the  defendants 
excepted. 

There  was  no  attempt  by  tbe  instituted 
proceedings  to  foreclose  the  mortgage  exe- 
cuted Yjy  the  trustees  on  tbe  church  property 
and  held  by  the  defendant  in  error.  While 
we  are  not  prepared  to  rule  that  the  plain- 
tiff was  entitled,  by  a  common-law  judg- 
ment rendered  on  the  notes  executed  by  tbe 
trustees,  to  subject  the  church  property  to 
tbe  payment  of  its  debt  we  think  the  allega- 
tions made  In  tbe  second  count  of  the  peti- 
tion, supported  by  the  proof  which  appears 
in  the  record,  entitled  tbe  petitioner  to  sub- 
ject the  property  of  the  church  to  the  pay- 
ment of  its  debt.  It  does  not  appear  that 
this  church  was  Incorporated,  as  It  might 
have  been  under  section  2351  of  the  Civil 
Code,  nor  that  tbe  names  of  the  trustees  or 
officers  of  tbe  church  were  entered  In  tbe 
clerk's  office,  as  provided  by  section  2357  of 
the  Civil  Code.  This  church,  then,  must  be 
considered  as  a  voluntary  association  of  per- 
sons, for  the  purpose  of  divine  worship  and 
the  observation  of  rell^ous  duty.  It  is  a 
matter  of  commoD  observatloo  that  tbe  terms 
"church"  and  "society"  are  popularly  used 
to  express  the  same  thing,  namely,  a  reli- 
gious body  organized  to  sustain  public  wor- 
ship. Society  V.  Hatcb,  48  N.  H.  396.  In  Jac. 
Law  Diet.,  "church,"  It  Is  said,  "may  be- 
First,  a  temple  or  building  consecrated  to  tbe 
honor  of  God  and  religion;  or,  second,  an  as- 
sembly of  persons  united  by  the  profession 
of  tbe  same  Christian  faith,  met  together  for 
religious  worship."  The  latter  is  contenipiat- 
ed  by  our  statute  when  the  word  "church" 
Is  used.  By  section  2361  of  the  Civil  Code,  it 
is  provided  that,  wbere  a  congregation  has 
Incurred  a  valid  debt.  In  the  absence  of  other 
property,  the  church  edifice  and  site  are  lia- 
ble to  sale  for  its  tiayment  Lyons  v.  Bank, 
86  Ga.  485.  12  S.  E.  882.  So  that  we  may 
take  it  as  established  that  the  congregation 
of  Mt.  Zlon  Baptist  Church  may  incur  a  debt 
and  that  such  debt  may,  by  the  courts,  be  en- 
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forced  airalDBt  the  congregBtfim,  eren  to  tbe 
sate  of  the  church  buUdlng.  and  the  lot  be- 
longing to  the  church  on  which  the  same  Is 
sltnated.  The  question  then  arises  as  to  how 
such  debt  may  be  enforced,  and  Oie  method 
of  judicial  procedure  which  wUI  subject  the 
property  to  sale.  While  the  property  of  such 
congregation  or  church  belongs  to  the  mem- 
here.  It  does  so  for  the  particular  uses  to 
which  It  Is  designed  to  be  put,  and  Is  almost 
onlversally  held  and  controlled  for  the  use 
of  the  members  by  trustees  or  other  desig- 
nated officers.  It  is  provided  by  section  2353 
of  the  Civil  Oode  that  deeds  of  conveyance 
made  to  any  church  or  religious  society  or 
trustees,  for  the  use  of  such  church  or  re- 
ligious society,  shall  he  good  and  valid,  and 
available  In  law,  for  the  uses  and  purposes 
contained  In  the  conveyance,  and  the  land  so 
ctDveyed  shall  vest  In  the  church  or  religious 
society.  In  the  case  under  couslderatlou.  It 
Is  established  that  the  property  Is  held  by 
trustees,  and  It  Is  therefdre  a  trust  estate  In 
law.  By  section  3202  of  the  Civil  Code,  It 
Is  provided  that  any  person  having  a  claim 
against  any  trust  estate,  for  services  render- 
ed to  the  estate,  or  for  articles  or  property 
or  money  furnished  for  the  use  of  said  estate, 
may  enforce  the  payment  of  such  dalm  In  a 
court  of  law.  And  the  method  of  enforcing 
the  same  Is  provided  by  section  3203  of  the 
same  Code.  It  Is  requisite,  under  that  sec- 
tion, that  the  petition  shall  show  the  grounds 
of  the  claim,  In  what  manner  the  estate  is 
liable  for  Its  payment,  and  shall  also  set  forth 
the  names  of  the  trustees  and  the  cestui  que 
trust.  As  to  who  are  proper  parties  defend- 
ant In  such  an  action,  It  is  practically  settled 
by  the  protlslons  of  secttbn  3204  of  the  Clrll 
Code.  It  Is  there  declared  that  If  there  Is  no 
trustee,  or  he  Is  a  mere  naked  ti-ustee  and 
nonresident  in  the  county,  the  cestui  que  trust 
shall  t>e  made  the  defendant,  and  the  pro- 
ceedings shall  be.  In  all  respects,  the  same 
as  when  the  trustee  Is  defendant  This  sec- 
tion was  codified  from  the  act  of  1856.  Acts 
185&-56,  p.  228.  The  original  act  provided, 
if  there  Is  no  trustee,  the  cestui  que  trust 
shall  be  made  the  defendaut  So  that  the 
meaning  of  this  provision  of  the  Code  Is  that, 
m  proceeding  to  subject  trust  estates  to  the 
payment  of  a  claim  for  services  rendered  the 
estate,  or  for  property  or  money  furnished  for 
the  use  of  the  estate,  the  cestui  qne  trust 
need  not  be  made  a  party  if  there  is  a  trus- 
tee resident  In  the  county.  This  is,  uadouht- 
edly,  a  correct  Interpretation  of  this  provi- 
sion; for.  besides  the  words  used,  it  Is  pro- 
Tided,  in  section  3200  of  the  Civil  Code,  that 
the  judgment  thus  rendered  Imposes  no  per- 
sonal liability  on  the  tnistee,  but  only  binds 
the  trust  estate,  and  that  execution  shall  Is- 
sue accordingly.  This  court.  In  the  case  of 
Beckwlth  v.  McBrlde,  70  Ga.  642.  In  discuss- 
ing the  powers  incident  to  the  trustees  of  a 
church,  says:  'The  object  in  creating  this 
trust  was  to  remove  the  property  from  the 
9ower  and  control  of  the  cot^regatlon  and 


parish,  and  place  It  dMwb««.  From  Its 
very  nature,  this  cbaritable  provision  mnst 
hare  a  tnistee  to  look  after  and  administer 
ft  This  Is  unlike  an  ordhaary  tmst  It  Is 
perpetual,  and  the  estate  oonveyed  eaimoC 
exist  without  It  Such  a  manager  of  chari- 
table donations  Is  not  and  cannot  from  tbe 
very  nature  of  things,  be  a  mere  dry  trustee, 
charged  only  with  the  duty  of  protecting  tbe 
title  to  the  property."  For  these  reasons,  as 
well,  also,  as  from  the  necessity  of  the  case, 
the  trustees  who  hold  and  manage  the  prop- 
erty belonging  to  a  voluntary  association  or- 
ganized for  religious  purposes  are  tbe  only 
necessary  parties  defendant  in  a  proceeding 
to  subject  the  tmst  property  to  a  claim  for 
which  It  Is  liable.  If  it  were  a  rule  that  ev- 
ery member  of  the  congregatfoQ  should  be  a 
party  defendant.  It  would  practically  be  im- 
possible that  the  proceedings  so  lustltnted 
should  terminate  In  a  Judgment  Here,  ac- 
cording to  the  eridence,  about  1,000  mem- 
bers constitute  the  congregation.  Necessarily, 
by  withdrawal,  removal,  death,  and  other 
changes,  this  congregation  to  dally  diminish- 
ing or  Increasing.  Besides,  such  congrega- 
tion usually  consist  of  minors  as  as  of 
adults.  So  that  tt  Is  Impractical  to  require 
these  members,  some  of  wbem  are  not  sab- 
ject  to  suit  In  tiie  ordinary  way,  to  be  made 
parties  defendant  For  tteae  reasons,  we 
apprehmd,  ttie  statute  bas  othowlae  prorid- 
ed. 

It  Is  argued  that  tbe  Claims  paid  off  by 
the  defendant  In  error,  under  tbe  evMence  la 
the  case,  were  not  liens  binding  the  t>roperty. 
It  Is  not  necessary,  to  nulntain  this  action, 
that  they  should  be.  The  provision  of  the 
statute  Is  that  such  proceeding  may  be  main- 
tained where  a  pereon  has  a  c4alm  against 
the  trust  estate  for  services  rendered,  as  for 
articles  or  property  or  money  furnished,  for 
tbe  use  of  said  estate.  One  of  the  claims 
paid,  according  to  the  evidence,  was  for  mate- 
rial furnished  in  the  building  or  Improvement 
of  the  church  edifice.  Another  of  the  claims 
was  for  the  lnt«rest  on  borrowed  money 
which  was  secured  by  a  mortgage.  The  oth- 
ers were  for  the  Improvement,  required  by 
law,  on  the  streets  In  immediate  proximity  to 
the  church  building.  Tbe  trustees  did  not 
owe  these  sums  Individually,  bat  such  claims 
were,  both  in  law  and  In  equity,  the  debts  of 
the  trust  estate;  and,  when  the  defendant  iu 
error  advanced  tbe  money  to  relieve  tbe  trust 
estate  from  these  pressing  demands.  It  had 
a  claim  against  the  trust  estate  for  the 
amount  advanced.  The  proceeding  to  enforce 
it  was  regular,  and  authorized  by  tbe  statut»>. 

A  number  of  objections  were  ur^ed  by  the 
plaintiffs  in  eiTor  to  the  Introduction  of  tes- 
timony. Wt>  have  carefully  noted  each  of 
tlieso  objectlong.  and  tlnd  no  error  in  the  rul- 
ing of  tbe  court.  And  Inasmuch  as  tbe  debt 
due  to  the  petitioner  was  a  lawful  dalm 
agalust  the  trust  estate,  and  tbe  proceedings 
to  enforce  tbe  same  were  In  accorfl  with  the 
requirements  of  the  statute,  and  there  were 
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proper  parties  defendant  to  tbe  action,  we  find 
no  error  In  the  action  of  the  judge  In  direct- 
ing a  yerdlct  for  the  i»etitloner.  Jadgment 
affirmed.   AXL  tbe  josticeB  concurring. 


MATHBWS  et  al.  t.  BISHOP. 

(Supreme  CJoiirt  of  Georgia.    March  4,  1899.) 
Dbtaxjlt  j0DOMBNTg— VaCatiko — Grouxdb. 

1,  That  part  of  the  pleading  act  of  189S 
(Civ.  Code,  §  506»  et  seq.).  which  deals  with 
the  subject  of  defaults,  relates  merely  to  Bimttle 
defaults,  and  has  ao  applicatiOD  to  final  judg- 
inents,  whether  they  be  rendered  br  the  court 
or  entered  up  on  verdicts  in  cases  'in  default" 

2.  A  Judgment  vUl  not  be  vacated  at  the  in* 
stance  of  the  defendant  upon  the  ground  that 
the  plaintlEt,  prior  to  the  judgment  and  In 
consideration  of  the  settlement  of  his  cause  of 
action,  verbally  agreed  to  dismiss  bis  suit,  and 
for  this  reason  the  defendant  failed  to  appear 
and  plead  at  the  proper  time,  where  the  plain- 
tiff denies  soeh  settlement  and  agreement. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Held,  Judge. 

Action  by  T.  L.  Bishop'  against  W.  A.  Math- 
ewa  &  Co.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Affirmed. 

W.  W.  Davies  and  a  L.  Pettlgr«fw,  tat 
(ilaintlfEt  In  enor.  W.  B.  Brown,  tor  dtfend- 
ant  in  enor. 

FISH,  J.  Bishop  sued  W.  A.  Mathews  ft 
Co.  Ml  accomit.  In  the  city  court  of  Atlanta, 
and  MatheWs  was  personalljc  served.  Upon 
the  call  of  the  case,  in  its  order,  for  trial  at 
the  first  term,  there  being  no  appearance  for 
the  defendant  and  no  plea  or  answer  filed,  ver- 
dict and  Jodgmeot  were  rendered  against  the 
defendant  for  the  amount  of  the  account. 
Judgment  was  also  entered  up  against  the 
surety  on  defendant's  bond  to  dissolve  a  gar- 
nishment based  upon  the  suit.  On  the  next 
day,  and  diArlng  the  term,  Mathews  ft  Co., 
having  paid  the  costs,  Sled  a  petition  praying 
the  court  "to  open  the  defitult,  and  to  set  aside 
the  verdict  and  judgment,  and  allow  defend- 
ant to  demur  or  plead  hi  the  case."  The  alle- 
gations of  the  petition  were.  In  substance,  that, 
prior  to  the  term  at  which  the  verdict  and 
Judgment  were  rendered.  W.  A.  Mathews,  Iti 
company  with  Davlea,  attorney  for  defendants, 
had  8  conference  with  plaintiff,  at  which  an 
agreement  was  reached  as  to  the  settlement  of 
certain  matters  of  account  between  the  par- 
ties, the  understanding  of  Mathews  nod  de- 
fendants* attorney  being  that  the  settlement 
Included  the  account  sued  on;  and  that  It  was 
further  agreed,  at  this  conference,  that  plain- 
tiff's suit  should  be  dismissed.  The  petition 
also  alleged  that  defendants  bad  a  meritorious 
defense  to  plalntitTs  suit,  viz.:  "That  the 
flzttiTes  euetl  for  in  the  case  were  sold  by  Bish- 
op to  said  Mathe\vs  several  months  prior  to 
the  filing  of  this  case,  and  that  the  flxtnree 


thus  came  lute  tbe  possession  of  Mathews,  and 
were  {lald  tor  In  the  general  payment  for  the 
assets,  stock,  etc.,  of  Snow,  Church  &  Co." 
A  rule  nisi  was  granted,  calling  upon  Bishop 
to  show  cause  why  the  prayers  of  the  petltiou 
should  not  be  granted.  He  answered,  deny- 
ing that  there  ever  had  he&i  any  settlement 
of  his  account  against  Matbews  ft  Co..  or  any 
agreement  to  dismiss  hfs  suit,  and  also  denying 
the  truth  of  the  plea  which  the  defendants 
asked  leave  to  file.  Upon  the  hearing,  the 
court  passed  the  following  order:  "After  hear- 
ing evidence  and  argument  In  said  cause,  the 
petition  Is  denied,  and  the  fi.  fia.  allowed  to 
proceed."  To  the  granting  of  this  order,  Math- 
ews ft  Co.  excepted. 

1.  Coiuisel  for  plaintiffs  In  error  contend 
that  they  should  have  been  allowed  to  open 
the  default,  upon  payment  of  the  cost,  under 
the  act  of  1885, 'as  codified  In  section  5069 
et  seq.  of  the  Civil  Code.  We  do  not  think 
•0.  Even  if  the  provisions  of  that  act  as 
to  defaults  tie  applicable  to  courts  like  the 
city  court  of  Atlanta,  where  the  first  term  ia 
the  trial  term,  such  provisions  manifestly 
relate  only  to  simple  defaults, — that  Is,  en- 
tries of  "In  default"  made  upon  the  call  of 
the  appearance  docket,  in  pursuance  of  the 
terms  of  the  act,— and  have  no  reference  to 
final  Judgments  rendered  by  the  cotirt,  or  en- 
tered up  on  verdicts  In  cases  where  the  de- 
fendant has  filed  no  defense. 

2.  The  petition  filed  by  Mathews  ft  Co. 
sought  to  vacate  the  judgment  against  them 
because  it  was  obtained  In  violation  of  an  al- 
leged agreement  of  plaintiff  with  defendants 
to  dismiss  his  suit  In  answer  to  the  peti- 
tion, plaintiff  denied  that  he  had  ever  made 
such  agreement,  and  averred  that  "such 
agreement  set  up  by  Mathews  ft  Co.  should 
have  been  in  writing,  and  for  this  reason 
cannot  be  enforced  by  the  ooort."  It  does 
not  appear  from  the  record  that  there  was 
any  such  written  agreement.  Had  defend- 
ants been  in  court  when  the  case  was  called, 
and,  relying  on  this  alleged  verbal  ag;reement, 
moved  to  dismiss  plalntitTs  case,  and  had 
the  plaintiff  denied  that  any  such  agreement 
had  been  made,  the  motion  to  dismiss  should 
have  been  overruled,  because  no  agreement 
between  attorneys  or  patties  will  be  enforced 
by  the  court,  when  denied  by  the  opposite 
party,  unless  It  be  In  writing  and  signed  by 
the  parties.  Civ.  Code,  g  5651.  As  the  trial 
Judge  could  not  have  enforced  such  verbal 
agreement  prior  to  the  judgment,  he  was  not 
authorized,  because  of  the  violation  of  the 
agreement,  to  vacate  the  Judgment  See 
B.mk  V.  Elkan,  72  Ga.  197.  It  matters  not 
what  defense  defendants  may  have  had  to 
plalutlfTs  action.  If  they  had  no  valid  ex- 
cuse for  falling  to  appear  and  plead  at  the 
proper  time.  There  was  no  error  in  refiulng 
to  vacate  the  judgment  Judgment  nfltrmecl. 
All  the  Justices  concurring. 
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QBE8S  LUMBER  GO.      GEORGIA  PINE 

SHINGLE  CO.  et  al. 
(Sopreme  Court  of  Georgia.    March  4,  1809.) 
DbBD— FUOS  Ot  ExBCUTION— Attmtatios. 

1.  A  deed  ia  presamably  executed  at  the  place 
oamed  in  its  caption,  but  tbat  it  was  not 
there  executed  la  shown  when  the  attestation 
clanse  recites  another  place  at  which  It  was 
signed,  sealed,  and  delivered. 

2.  So  tar  as  regards  Tslidity  of  execution, 
it  Is  immaterial  upon  what  part  of  a  deed  the 
attestation  clanse  is  written  and  signed  by  a 
witness,  if,  from  inspection  of  the  instrument, 
it  appear!  beyond  question  that  it  was  the 
purpose  ot  the  witness  to  attest  the  signature 
of  the  maker.  It  follows  that  the  deeds  in 
question  must  be  held  to  have  been  duly  ex- 
ecuted and  attested,  and  it  was  error  to  reject 
them,  when  offered  In  evidence,  because  of  the 
want  of  legal  execaUon. 

(SyllabDs  by  the  Court) 

Error  trom  superior  court,  Wllrax  eonntr; 
0.  C.  Smith,  Judge. 

Action  between  the  Gress  Lumber  Company 
and  the  Georgia  Pine  Shiugle  Company  and 
otbetB.  Prom  the  Judgment  the  Gren  Ltmi- 
ber  Company  brings  error.  Reversed. 

W.  A.  Hawkins,  O.  J.  Haden.  and  B.  D. 
Grabam.  for  plaintiff  In  error.  S.  T.  Klngs- 
bery,  Cntts  &  lawaon,  and  J.  H.  Martin,  for 
defendanta  In  error. 

PER  0X7RIAM.  Judgment  rereraed. 


KIRKLAND  t.  DOWNING. 
(Snpreme  Court  of  Georgia.    March  4,  1899.) 

Sfboifio  PBBFOBVAsca  —  STA-iim  or  Fbauus— 
CoKDrrioKS. 
Specific  performance  not  being  a  remedy 
which  either  party  to  a  contract  can  demand 
as  a  matter  of  absolute  right,  it  will  not,  in  any 
giyen  case,  be  granted,  unless  strU'tly  equita- 
ble and  just.  Accordingly,  specific  perform- 
ance of  a  contract  to  convey  land  upon  pay- 
ment of  the  purchase  price  will  not  be  decreed, 
where  it  appears  that  the  party  seeking  the  aid 
of  the  court  entered  into  a  parol  agreement 
with  the  defendant  to  the  action  to  become  an- 
swerable for  the  debt  of  another,  and  to  pledge 
the  land  as  security  for  the  fulfillment  of  this 
further  obligation,  notwithstanding  such  agree- 
ment be  not  legally  binding  or  enforceable  be- 
cause coming  within  the  operatioD  of  the  stat- 
ute of  frauds.  On  the  contrary,  the  plaintiff 
will  be  left  to  pursue  bis  legal  remedies,  unless 
he  elects  to  submit  to  such  terms  as  the  court 
may  properly  impose  upon  him  as  a  condition 
precedent  to  the  granting  of  the  relief  sought. 
(Syllabus  by  the  CourtJ 

Error  from  ntperlor  court,  Glynn  comity; 
J.  Ij.  Sweat,  Judge. 

Suit  by  M.  Klrkland  against  0.  Downing, 
Jr.  Judgment  for  defendant  and  plaintiff 
brings  error.  Affirmed,  with  dltectlona. 

Hitch  &  Myers,  Atkinson  &  Dunvody,  and 
Spencer  R.  Atkinson,  for  plaintiff  In  error. 
Goodyear  &  Kay  and  Brantley  &  Bennet,  for 
defendant  In  error. 

FISH,  J.  The  formn  In  which  tbe  pl^ntlff 
elected  to  teat  tbe  zlgbteoiuneaB  of  bla  com- 


plaint was  one  eserclelns  eqnltable  Jarlsaio- 
tlon.  HiB  prayer  was  for  the  specific  per- 
formance of  a  contract— a  purely  equitable 
remedy.  He  cboae  to  Invite  the  court  to  ikiss 
upon  his  equitable,  rather  than  upon  bis 
strictly  legal,  rights  In  tbe  premises.  In  de- 
fense  to  the  action,  tbe  defendant  was  per- 
mitted to  allege,  and  to  submit  evidence  to 
sustain  bis  contention,  that  tbe  time  for  sucb 
performance  had  not  as  yet  arrived,  for  the 
reason  that  tbe  plaintiff  had  expressly  agreed 
to  become  answerable  for  certain  oUIgatlons 
on  tbe  part  of  his  son,  which  bad  not  been 
met,  and  that  the  title  to  the  land  In  contro- 
Tersy  should  be  held  by  the  defendant  as  se- 
curity until  hlfl  claims  against  the  son  had 
been  fully  satisfied.  This  agreement  was 
not  in  writing,  and  the  plaintiff  therefore 
sought  but  without  success,  to  induce  the 
trial  court  to  ignore  It  his  position  being  that 
sucb  an  agreement  comes  within  the  opera- 
tion of  the  statute  of  frauds,  and  is,  in  conse- 
quence, of  no  binding  legal  effect.  That  is  to 
say,  the  plaintiff  apparently  recognised  that, 
unless  he  could  avail  himself  of  his  purely 
technical,  legal  right  to  repudiate  this  allej^red 
agreement  his  prayer  for  the  equitable  relief 
sought  would  be  painfully  lacking  In  moral 
support  The  question  is  therefore  squarely 
presented  whether  or  not  he  Is  at  liberty  to 
insist  that  the  court  close  its  eyes  to  tbe  un- 
consdonable  advantage  it  la  alleged  he  thua 
seeks  to  gain  over  bis  adversary,  to  the  end 
that  he  may  procure  its  aid,  regardless  of 
the  hardship  which  will  be  entailed  upon  tbe 
defendant. 

In  the  first  place.  It  may  be  remarked  that 
specific  performance  is  a  remedy  which  "is 
never  to  be  demanded  as  a  matter  of  abso- 
lute right  In  either  party"  to  a  contract  "and 
a  much  stronger  case  Is  required  to  maintain 
tbe  suit  than  to  defeat  It"  22  Am.  &  Eng. 
Enc.  Law.  Oil,  012.  "Equity  will  not  decree 
specific  performance  unless  Strictly  equi- 
table." Id.  931.  On  the  contrary,  'In  all 
cases  where  It  Is  clearly  Inequitable  to  grant 
It  the  court  will  refuse  to  do  so.  In  exercis- 
ing Its  discretionary  powers  It  will  act  with 
more  freedom  than  when  exercising  Its  ordi- 
nary powers."  Fry,  Spec.  Perf.  (3d  Ed.)  23. 
note,  citing  numerous  cases.  As  has  often 
been  said,  the  granting  or  withholding  of 
this  peculiar  relief  is  "In  the  discretion  of 
the  court  The  meaning  of  this  proposition 
Is,  not  that  the  court  may  arbitrarily  or  ca- 
priciously perform  one  contract  and  refuse  to 
perform  another,  but  that  the  court  has  re- 
gard to  tbe  conduct  of  tbe  plaintiff  and  to 
circumstances  outside  the  contract  itself,  and 
that  the  mere  fact  of  tbe  existence  of  a  valid 
contract  Is  not  conclusive  in  the  plalntUTs 
favor."  Accordingly,  if  the  defendant  "can 
show  any  circumstances  dehors,  independent 
of  the  writing,  making  It  inequitable  to  in- 
terpose for  the  purpose  of  a  specific  perform- 
ance, a  court  of  equity,  having  satisfactory 
information  upon  that  subject  will  not  inter- 
pose."  Id.  1 25.  And»  to  the  same  effect,  see 
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Fom.  Cont  I  86  et  seq.;  CIt.  CoAe,  I  4040. 
It  follows  tbat,  looking  In  each  instance  to 
the  peculiar  drcnmstances  snrronndlng  tbe 
parties,  a  court  of  equity  may  often  Impose 
terms  upon  the  plaintiff  as  a  condition  pre- 
cedent to  the  granting  of  the  relief  sought 
Thus,  "where  a  trustee  liad  purchased  land 
]n  his  own  name,  but  really  for  the  benefit  of 
the  cestui  que  trust,  and  had  paid  the  pur- 
chase money  with  his  own  funds,  and  was  a 
creditor  of  the  cestui  que  trust  for  other  ad- 
vances made  to  or  for  him.  it  has  been  held 
that  such  beneficiary  could  not  compel  a  con- 
veyance from  the  trustee  to  himself,  except 
upon  payment  of  his  entire  Indebtedness,  as 
well  that  growing  out  of  this  purchase  as 
that  arising  from  the  other  advances."  1 
Pom.  Eq.  Jur.  |  392.  "liie  prlnc^le  that  he 
who  comes  Into  the  court  seeking  eqnity— 
that  is,  seeking  to  obtain  an  equitable  rem- 
edy—muBt  himself  do  equity,  means  not  only 
that  the  complainant  must  stand  In  conscien- 
tious relations  towards  his  adversary,  and 
that  the  transaction  from  which  bis  claim 
arises  must  be  fair  and  just  li^  Its  terms,  but 
also  tbat  the  relief  obtained  must  not  be  op- 
pressive or  hard  upon  the  defendant,  and 
must  be  so  shaped  and  modified  as  to  recog- 
nize, protect,  and  enforce  all  hfs  rights  aris- 
ing from  the  same  subject-matter,  as  well  as 
those  belonging  to  the  plaintiff."  Pom. 
Oont.  I  176.  This  being  true,  specific  per- 
formance will  be  denied,  not  only  where  "the 
plaintiff  has  obtained  the  agreement  by  sharp 
and  nnscrupulons  practices,"  or  where  tbe 
"contract  itself  Is  unfair,  one-sided,  unjust, 
uncouBctonable,  or  affected  by  any  other  such 
inequitable  feature,"  but  also  where  It  ap- 
pears "tbe  enforcement  Itself  would  be  op- 
pressive or  hard  npon  the  defendant,  or 
would  prevent  the  enjoyment  by  him  of  his 
own  rights,  or  would  In  any  other  manner 
work  injustice."  Id.  Unquestionably,  as  is 
nrged  by  the  plaintiff  In  the  present  case,  the 
statute  of  frauds  proclaims  a  definite  public 
policy,  as  rc^rds  the  enforcement  of  a  prom- 
ise not  In  writing  and  signed  by  the  party 
to  be  charged  therewith,  "to  answer  for  the 
debt,  default,  or  miscarriage  of  another." 
See  Ov.  Code,  S  2093.  But  it  does  not  follow 
that  a  court  of  eqnity,  In  reaching  Its  deter- 
mination whether  or  not  a  party  la  entitled 
to  extraordinary  relief  which  be  cannot  de- 
mand as  matter  of  right,  Is  not  at  liberty  to 
weigh  the  equitable,  as  well  as  the  strictly 
legal,  rights  of  himself  and  his  adversary. 
The  real  purpose  of  tbe  statute  is  always  to 
be  kept  consistently  in  view.  "As  Its  primary 
object  is  to  prevent  mistakes,  frauds,  and 
perjuries,  by  substltatlng  written  for  oral 
evidence  In  the  most  Important  elassee  of  con- 
tracts, the  courts  of  equity  have  established 
the  principle,  which  they  apply  under  va- 
rious circumstances,  that  it  shull  not  be  used 
as  an  Instrument  for  the  accomplishment  of 
fraudulent  purposes;  designed  to  prevent 
fraud,  it  shall  not  be  permitted  to  work 
fraud.   This  principle  lies  at  the  basis  of  the 


doctrine  concerning  [wrt  performance,  but  Is 
also  enforced  whenever  it  Is  necessary  to  se- 
cure equitable  results."  Pom.  Cont.  S  71. 
Indeed,  it  is  an  established  rule  in  equity 
"that  a  man  shall  not  be  permitted  to  use  q 
statute,  more  than  any  other  assistant,  fop 
tbe  purpose  of  promoting  his  own  fraudulent 
Intents  or  defending  his  own  fraudulent  cqut 
duct."  Id.  S  ice.  Certainly,  In  tbe  case  now 
before  us,  it  was  eminently  proper  for  the 
court  to  bear  evidence  concerning  the  agre^ 
ment  on  the  part  of  the  plaintiff  which  waa 
set  up  as  matter  of  defense.  Conceding  that 
this  evidence  established  no  right,  legal  or 
equitable,  which  could  be  enforced  In  behalf 
of  the  defendant,  it  nevertheless  was  compe- 
tent as  going  to  show  that  the  plaintiff  was 
not  entitled  to  the  remedy  he  attempted  to 
Invoke.  "Even  the  statute  of  frauds  cannot, 
by  shutting  out  parol  evidence,  be  converted 
Into  an  instrument  of  fraud  or  wroag."  2 
Pom.  Eq.  Jur.  g  858.  In  all  proceedings 
where  extraordinary  equitable  relief  Is 
sought,  the  court  should  oped  wide  the  i|oor 
to  pertinent  evidence,  to  the  epd  that  the. 
truth  concerning  the  transaction  under  In- 
vestigation may  fully  appear,  and  that  the 
court  may  act  advisedly  and  wisely  In  the 
premises.  "Parol  evidence  must  be  admitted- 
In  these  classes  of  cases,  In  order  to  a  due  ad- 
ministration of  Justice.  If  the  general  doc-, 
trine  of  the  law  or  the  statute  of  frauds  waa 
regarded  as  closing  the  door  a^Inst  such  evi- 
dence, the  Injured  party  would  be  without 
any  certain  remedy,  and  fraud  and  Injustice 
would  be  successful."  Id.  §  859.  To  extrin- 
sic circumstances  must  the  court  necessarily 
look  in  determining  whether  or  not  a  specific 
performance  of  a  contract  may  equitably  be 
decreed.  Pom.  Oont.  §  183.  The  very  fact 
that  a  plaintiff  manifests  a  disposition  to  In- 
equitably repudiate  an  agreement  by  which, 
he  Is  not,  In  strict  law,  bound,  may  often 
furnish  an  all-sufl3clent  reason  why  he  should 
be  remitted  to  his  legal  remedies  rather  than, 
be  afforded  fuller  aid  and  protection  by  a 
court  of  equity.  The  conclusion  Inevitably 
to  be  reached  In  the  present  case  Is,  we  think,, 
that  the  court  properly  allowed  the  defendt 
ant  to  Interpose  and  to  submit  evidence  to  es- 
tablish the  defense  above  Indicated.  It  fol- 
lows, of  course,  tbat  the  charge  complained 
of.  In  which  the  trial  Judge  Instructed  the 
jury  as  to  their  finding  In  tbe  event  they 
should  believe  tbe  testimony  Introduced  in 
support  of  this  defense,  was  pertinent  and 
correctly  presented  the  issue  upon  which  they 
were  to  pass.  So  far,  therefore,  as  the  ver- 
dict is  concerned,  it  should  stand,  as  there 
was  ample  evidence  to  warrant  tbe  Jury  Ip 
their  finding.  * 

The  decree  entered  up  by  the  court  is,  bow* 
ever.  In  one  respect  unauthorized;  and,  as 
exception  is  made  thereto.  It  should  In  this 
particular  be  corrected.  We  refer  to  that 
portion  which  adjudges  tbat  the  land  In  con- 
troversy shall  be  held  by  the  defendant  as. 
secnrl^  for  the  payment  of  the  debt  of  the 
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^alatilTs  9on,  for  whlcb.  defendant  allied, 
Ae  plaintiff  had  a  ^arol  agreenuait  under- 
taken to  become  answerable  and  to  pled^ 
tlie  land  as  security.  Donbttesa,  It  waa  with- 
in the  power  of  tlie  court  to  Impoae  terms 
iq^n  the  ^Intlff,  and  to  decree  that  thts 
debt  should  be  discharged  liy  him  as  a  condi- 
tlon  precedent  to  the  granting  of  the  rell^ 
sought;  but  It  was  not  likewise  within  the 
power  of  the  court  to  adjudge  that  this  debt 
should  ooQstltnte  a  q)eclal  lien  on  the  Und, 
Irrespective  of  the  plalntUTe  election  to  ae- 
c^  the  terms  upon  which  the  court  was 
willing  to  grant  relief.  In  other  words,  we 
wish  to  be  understood  as  holding  that  while 
the  parol  contract  set  up  by  the  defendant 
afforded  a  suffldent  reason  for  denying  the 
remedy  of  spedfic  performance,  it  could  not 
Itself  be  enforced,  In 'disregard  of  the  statute 
of  frauds,  so  aa  to  bring  about  the  result 
reached  by  the  trial  Judge  in  framing  this 
portion  of  the  decree.  A^ropriate  direc- 
tion, which  w*  hare  glTen,  will,  howerer, 
cure  this  Inflrmlty.  Judgmmt  afflnned,  with 
dlieetlOB.  All  the  Justices  concurring. 


UVtaULY  et  el.  T.  MARSHALL  (two  cases). 
(Bnimne  Court  of  Georgia.    March  4.  1889.) 
Amuu  TO  IirraKiOR  Coubts—  Atatntmn  ot 
PuADixaa— Statdtw— Opk*ation. 

1.  Inasmuch  aa  an  appeal,  though  entered  by 
one  only  of  two  or  more  joint  defendants 
against  whom  a  judgment  bed  been  rendered, 
brings  np  the  whole  record,  requires  a  de  noTO 
inrestigation.  and  eotitles  all  the  parties  "to 
be  heard  on  the  whole  merits  of  the  case,"  and 
as  all  are  bound  by  the  result,  it  follows  that  a 
defendant,  though  not  Joining  tn  the  appeal, 
may,  in  the  court  appealed  to,  make  any  timely 
and  appropriate  smeodmeiit  to  a  plea  or  answer 
alreav  entered. 

2.  where  sn  appeal  was  entered  In  a  pending 
case  in  the  year  1892,  the  right  to  file,  in  the 
court  appealed  to,  an  amendment  to  an  answer, 
was  not  affected  by  the  passage  of  either  the 
pleading  act  of  1893  or  the  practice  of  1885; 
and  this  is  true  aithoufch  the  trial  in  that  court 
was  had  in  the  year  1898. 

3.  The  evidence  being  conflicting,  and  such  as 
would  have  warranted  a  Sndiug  either  way  up- 
on the  only  issue  contested  in  the  ease,  the 
court  erred  in  directing  a  Terdlct. 

<Syllabu8  by  the  Court.) 

Errors  from  superior  court,  Macon  county; 
Z.  A.  LIttleJohn,  Judge. 

Separate  actions  by  T.  J.  Marshall  against 
R.  L.  Murray  and  others,  administrators.  A 
Judgment  for  plaintiff  was  entered  in  eacli 
case,  and  one  of  the  administrators  appealed 
to  the  superior  court  The  cases  were  there 
consolidated,  and  a  Judgment  was  entered  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. , 

Allen  Fort  and  W.  A.  Dodson,  for  plaintiffs 
in  error.  R.  U  Greer  and  Guerry  &  Hall,  for 
defendant  In  error. 

LUMPKIN,  P.  J.  Two  actions,  each  based 
upon  a  promissory  note,  were  brought  by 
Marshall,  la  the  county  court  of  Macon  coun- 


ty, against  the  administrators  of  S.  T.  Murray, 
decaaaed,  and  O.  J.  and  J.  W.  Harp.  Both 
notea  pui^rted  to  lu-ve  beoi  ececnCed  by  the 
deceased  and  Uie  two  Harps  as  Joint  princi- 
pals. A  Judgment  In  the  plaiutHTs  favor 
against  all  of  tlie  defendants  was  entered  tn 
each  case.  One  of  the  admlnlstratins,  la  be- 
half of  himself  and  his  co-admlnlatrator,  ear 
tered  an  appeal  to  the  stq»erior  court  Neither 
of  the  Harps  appealed.  In  the  superior  court 
the  cases  were  consoUdated,  and  tried  together 
as  one  case.  A  plea  <it  usury  vraa.  without 
objection,  filed  In  the  superior  cotnt  In  beb^ 
of  the  admlnlstrattrs.  The  Harpa,  dnrins  the 
trial,  filed  a  plea  aetting  up  that  th^  were 
only  sureties  upon  the  notes;  that  the  same 
contained  waivers  of  homestead,  which  woe 
rend«ed  void  becaiise  of  usury,  and  coase- 
quratly  they,  as  sureties,  were  discharged. 
This  ^ea  the  pUlntlff  met  with  a  demurrer, 
one  ground  of  which,  in  subetance,  waa  that, 
as  the  Harps  had  not  a^ealed,  they  could 
not  in  the  superiw  court  set  up  a  new  and 
distinct  defense,  peculiar  to  ttemselves^  and 
whldi  had  not.  been  made  in  the  couat^  court. 
Another  ground  of  the  demurrer  was  that  this 
plea  by  the  Harps  was  not  filed  at  ttie  ptuper 
time,  but  was  <dfered  too  late.  The  demurrer 
was  sustained,  and  the  case  proceeded  to  trial. 
Upon  the  question  ot  nsury,  the  evidence  was 
conflicting,  sad  would  have  warranted  a  find- 
ing either  way.  The  court  nevertheless  direct- 
ed a  verdict  In  favor  of  the  plaintiff  for  the 
full  anwunt  of  the  notes  sued  upon.  The 
bill  of  exceptions  alleges  error  la  sustaining 
the  demurrer  to  the  plea  filed  by  the  Harps, 
and  in  directing  a  verdict  for  the  plaintiff. 

1.  The  court  erred  In  suatalnlng  the  demur- 
rer to  the  plea.  An  appeal,  though  entered 
by  one  only  of  two  or  more  Joint  defendants, 
against  whom  a  Judgment  had  been  rendered 
in  a  county  court  brings  up  the  whole  record, 
requires  a  de  novo  Investigation,  and  entitles 
sU  the  parties  "to  be  heard-  on  the  whole  mer- 
its of  the  case."  All  the  parties  to  sudi  a 
case  are  bound  by  the  final  Judgment  on  ap- 
peal, av.  Code,  M  4402,  4469;  Lewis  v.  Arm- 
strong, W  Oa.  752.  In  contesting  before  the 
court  and  jury  over  the  Issues  Involved  in  the 
trial  had  on  the  appeal,  every  party,  whether 
an  appellant  or  not,  bas  the  right  to  introduce 
any  competent  evidence,  and  Is  entitled  to  a 
full  hearing  upon  all  those  Issues.  Since  a 
party,  though  be  did  not  join  in  the  appeal, 
ia  to  be  concluded  by  the  final  judgment  ren- 
dei'ed  In  the  case,  it  Is  but  fair  that  lie  should 
be  allowed  to  offer  In  the  superior  court  any 
timely  and  appropriate  amendment  essential 
to  his  defense.  The  right  to  defend  neces- 
sarily carries  with  It  the  privilege  of  filing 
such  pleadings  as  are  proper,  and  of  exercis- 
ing all  rights  as  to  ameudment  coaf«-red  by 
statute  upon  lltig.iuts  generally.  The  deci- 
sion of  this  court  in  Patterson  v.  Barrow,  M> 
Oa.  IGG,  2£>  S.  E.  30S,  rules  nothing  contrary 
to  what  la  here  laid  doM-n.  It  was  there  held 
that  a  defendant  discharged  by  a  Judgmeoi 
rendered  In  the  lower  coturt  oauld  not  In  any 


Digitized  by  Google 


ISKBIDGE  T.  BARNWELL. 


685 


sense  be  b«Deflted  by  an  appeal,  and  therefore 
could  not,  on  the  trial  of  an  appoal  entered 
by  a  co-defendant,  against  whom  alone  a 
Judgment  had  been  rendered  In  the  flnit  In- 
stance, be  made  liable  to  the  plaintiff.  It  will 
be  noticed,  however,  that  In  the  case  Just  cited 
it  was  said  that  an  appeal  by  one  of  several 
Joint  defendants,  against  all  of  whom  a  Judg- 
ment had  been  rendered,  would  operate  for 
the  benefit  of  all.  We  do  not  see  how  an  ap- 
peal conld  operate  for  the  benefit  of  a  particu- 
lar party  whoi  did  not  Join  therein,  if  he 
ehonld  at  the  trial,  on  appeal,  be  denied  any 
right  allowed  to  the  party  in  fact  entering  the 
appeal. 

2.  We  have  stated  above  that  an  amend- 
ment, to  be  received,  should  be  timely  and 
aK>roprlate.  The  demurrer  to  the  plea  filed 
by  the  Haips  alleged  that  it  came  too  late. 
We  do  not  think  so.  This  case  was  tried  in 
the  county  court,  and  the  appeal  entered.  Ib 
the  year  1802,  and  therefore  the  queaticm  of 
the  right  to  amend  in  the  superior  court  was 
onaffected  by  the  passage  of  either  the  idead- 
ing  act  of  1888  or-  the  practice  act  of  1895; 
and  this  is  true  although  the  trial  In  the  supe- 
rior court  was  had  bi  1898.  See,  In  this  con- 
nection, Ford  V.  Williams.  98  Qu.  238,  25 
a.  St.  416.  Uanifesdy,  it  was  not  the  purpose 
of  either  of  above-mentioned  acts  to  cut 
off  smendraents  in  cases  to  whicdi  these  acta 
were  evidently  never  Intended  to  apply.  In 
Newman  v.  Scofleld.  102  Ga.  810.  SO  8.  E. 
427,  in  whidi  the  provlslona  of  the  act  of  18^ 
were  ai^Ued,  it  appeared  that  the  action  was 
brought  shortly  after  the  passage  of  that  act 

3.  The  court  ought  not  to  have  directed  a 
verdict  The  defense  relied  on  by  the  ad- 
ministrators was  usury,  and,  as  already  stat- 
ed, the  evidence  would  have  warranted  a  find- 
ing either  way  on  this  question.  Judgment 
reversed.  All  the  Justices  concurring,  except 
aiUMOMS,  a  J.,  disqualifled. 


B8KRIDGB  v.  BARNWELL. 
(Supreme  Court  of  Georgia.    March  4,  1899.) 

DUSBILL— COITBIDBR&TIOK. 

A.  purchases  land  from  B.,  and,  as  part  of 
the  consideration  therefor,  eires  a  duebitl  for 
$100  to  C,  a  creditor  of  B.  The  purchase 
was  made  subject  to  taxes  and  a  certain  claim, 
which  was  secured  by  deed  to  the  land.  The 
proper^  was  afterwards  sold  under  power  of 
sale  embodied  in  this  deed,  and  did  not  bring 
the  amonnt  of  that  claim.  Held,  that  a  plea 
of  failare  of  consideration,  based  upon  the 
fraudulent  conduct  of  B.  in  not  appming  A. 
of  other  claims  against  the  property.  \a  not  a 
sufBcIent  defense  in  an  action  by  C.  against  A. 
upon  the  duebill. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  B^ilton  county; 
J.  H.  Lumpkin,  .Tudge. 

Action  by  Lucinda  C.  Barnwell  against  A. 
P.  Eskrlde^  Judgntent  for  plaintiff,  and  de- 
tendant  brings  ei-ror.  AtHnued. 


J.  A.  Anderson,  J.  A.  Noyes,  and  Qlean  4s 
Rountree.  for  plaintill  in  error.  L.  B.  Ray 
and  S.  D.  Johnson,  for  defendant  in  error. 

LEWIS,  J.  This  case  originated  in  a  Jus- 
tice's court,  and  was  a  suit  by  Lucinda  C. 
Barnwell  against  A.  P.  Eskridge  upon  the  fol- 
lowing duebill:  "Atlanta,  G.,  Oct  19,  '93. 
Due  to  Mrs.  Lucinda  Barnwell,  on  demand,  the 
sum  of  one  hundred  dollars.  [Signed]  A.  P._ 
Eakridge."  The  case  was  appealed  to  the  su- 
perior court,  and  there  a  demurrer  to  the  de- 
f^idaat's  pleas  was  sustained,  the  pleas  strick- 
en, and  a  judgment  rendered  by  the  court  for 
the  plaintiff.  To  this  the  defendant  excepted. 
The  defendant,  by  his  plea,  and  the  amend- 
ments tbereto,  alleged  that  the  duebill  was 
wholly  without  consideration;  that  Sarah  A. 
F.  Backus,  in  her  lifetime,  was  in  possession 
of  a  certain  lot  in  the  city  of  Atlanta,  and  be- 
fore her  death  made  a  will  leaving  the  lot 
with  other  prc^rty,  to  her  husband,  G.  F. 
Backus;  that  the  lot  was  incumbered  during 
her  life  by  a  mortgage  or  loan  deed  In  favor  of 
a  loan  cotmpany,  and  that  G.  F.  Backus,  the 
tegatee  under  the  will,  contracted  to  sell  the 
defendant  this  lot,  representing  to  the  defend- 
ant that  it  was  subject  only  to  the  loan  deed 
or  mortgage,  and  certain  small  amounts  due 
for  taxes,  and  contracted  to  sell  the  lot,  sub- 
ject to  the  taxes  and  the  loan  deed,  for  $200, 
flOO  of  which  was  to  be  paid  to  plaintiff,  and 
was  the  consideration  of  the  duebill  sued  on; 
that  in  attempting  to  carry  out  this  contract 
the  duebill  was  given,  but  It  turned  out  that 
the  representations  of  G.  F.  Backus  were  false 
and  fraudulent,  in  that  the  city  lot  in  questJou 
was  subject,  not  only  to  the  loao  deed  and 
taxes,  but  also  to  a  demand  for  a  large  amount, 
In  favor  of  Dr.  T.  D.  Ijoagino,  for  medical 
services  rendered  Mrs.  Backus  during  her  last 
Illness,  and  in  cossequence  of  this  fact  the  said 
Longino  applied  for  letters  of  administration 
npou  the  estate  of  ^Irs.  Backus,  and  was  ap- 
pointed administrator;  that  the  indebtedness 
of  Mrs.  Backus  to  the  plaintiff  was  for  wages 
or  compensatloD  due  to  the  plaintiff  froiu  Back- 
us or  his  wife  on  account  of  nursing  Mrs. 
Backus  during  her  last  illness,  and  that,  if 
jdaintlff  has  a  right  to  recover  from  any  one, 
it  is  from  said  Backus,  or  the  estate  of  his  de- 
ceased wife;  tliat  the  property  in  question  was 
sold,  not  by  the  administrator,  Longino.  but 
by  the  party  holding  the  loan  deed  thereto,  uu- 
.  der  a  power  in  the  loan  deed,  and  that  It  did 
not  bring  enough  to  pay  off  the  loan,  so  that 
there  was  nothing  left  for  the  administrator 
to  sell;  that  no  consideration  for  the  duebill 
sued  on  passed  from  plaintiff  to  defendant; 
that,  the  plaintiff  parted  with  nothing  of  value 
to  either  defendant  or  G.  P.  Backus,  who  was 
her  real  debtor,  as  consideration  for  the  exe- 
cution and  delivery  of  the  duebill,  and  that 
I  G.  F.  Backus  was  wholly  Insolvent;  that  the 
!  property  in  question  constituted  the  whole  of 
the  estate  of  Mrs.  Backus,  except  a  small 
amonnt  of  personalty,  and  that  the  debt  due 
plaintiff  from  Backus  or  hia  wife  was  worth 
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lesB,  tbe  title  to  the  real  estate  haTlng  passed 
as  security  for  a  loan  dnrlng  tbe  life  of  Mrs. 
Backus;  that  tbe  plaintiff  was  not  a  party  to 
the  trade  between  Backus  and  the  defendant, 
and  that  there  was  no  ctmtract  between  plaJn- 
ttff  and  defendant;  that  defendant  was  to 
pay  plalntlfT  before  13ie  execution  and  dellv«7 
of  the  duebtll,  and  tiut  there  was  no  agree- 
ment between  plalntUF  and  defendant,  or  be- 
tween plaintiff  and  Backns,  or  between  Back- 
as  and  defendant  that  plaintiff  woold  accept 
tbe  dneblll  In  satisfaction  or  payment  of  her 
danand  against  Backos,  or  the  estate  of  his 
wite;  and  that  the  plaintiff  did  not  so  accept 
It  In  payment  of  said  claim  or  demand. 

Conceding  that  the  plea  In  this  case  wonld 
apply  to  the  plaintiff,  who  was  In  no  wise  ah 
leged  to  have  be^  a  party  to  tiie  frauduloit 
conduct  complained  of  on  tbe  part  of  Backus^ 
we  still  think  It  does  not  constitute  a  legal  de- 
fense. It  appears  from  the  plea  that  the  con- 
sld^tton  of  the  dueblU  sued  on  was  the  pur- 
chase money  of  a  certain  lot  of  land  which  de- 
fendant admits  be  bought  subject  to  a  debt 
secured  by  a  deed  conTeyIng  tide  to  a  creditor 
of  Mrs.  Backus;  that  the  property  was  sold 
under  a  power  of  sate  contained  In  this  deed, 
and  did  not  bring  enough  to  pay  off  the  claim. 
It  seems,  therefore,  from  the  plea  itself,  that 
defendant  mli^t  have  become  the  purchaser 
at  the  sale  for  a  less  amount  than  he  actually 
agreed  to  pay.  It  follows  that  eren  If  there 
was  fraudulent  conduct  on  the  part  of  the  de- 
fendant's vendor  In  concealing  the  fact  that 
th»e  were  other  claims  against  the  property, 
such  representations  or  concealments  of  tacts 
worked  no  injury  to  the  defendant.  Besides 
this,  It  does  not  appear  that  when  the  defend- 
ant discovered  the  fraud  he  offers  to  rescind 
the  trade  and  ddlrer  back  to  Backus  what  he 
had  purchased  frmn  him,  and  thus  give  him 
an  oi^rtunlty  to  redeem  or  resell  the  prop* 
erty.  On  the  contrary,  he  makes  no  com- 
plaint, except  by  way  of  a  defense  to  the  stdt 
on  the  dueblU  Institoted  after  a  s^  of  tbe 
property  under  a  claim  to  which  he  admits  he 
bought  subject.  See  Smith  t.  Organ  Co.,  IflO 
Oa.  eas,  28  S.  E.  302.  Our  conclusion,  Oiere- 
tore,  iB  that  the  court  did  not  err  In  sustain- 
ing tbe  demurrer  to  the  plea.  Judgment  af- 
firmed. AH  tbe  Justices  concurring. 


WATERS  T.  DIXIE  LUMBER  &  MANU- 
FACTURIKG  CO. 

(Supreme  Court  of  Oeor^a.    March  4.  1899.) 

ICbohihios*  Luhs— Vestbd  Biohts— Rbtbal  of 

Statdtb. 

When  the  lien  of  a  material  man  has,  un- 
der tbe  terms  of  the  statute,  become  fixed  end 
secured,  such  lien  is  tlien  a  vested  right,  and  ao 
subsequent  repeal  or  modification  of  the  act 
under  which  it  became  fixed  can  destroy  or 
modify  such  right. 
(Syllabus  by  the  Court.) 

Errw  from  city  court  of  Atlanta;  H.  M. 
Reld,  Judge. 


Action  by  tbe  Dixie  Lumber  ft  ^^uftwtur- 
Ing  Company  agataist  Joseph  C.  Waters  and 
one  Cochran.  Judgmmt  for  plaintiff,  and  de- 
fendant Waters  brings  mot.  Affirmed. 

Mayson  &  Hill,  for  idalntlfl  In  error.  J.  F. 
Daniel  and  Rosaer  &  Carter,  for  defendant  in 
error. 

LiniiB.  J.  Tbe  Dixie  Lumber  ft  Hanur 
factuEtng  Company,  on  August  11,  1806,  filed 
its  petition  against  Cochran  and  Watos,  al- 
leging that  It  bad  furnished  and  d^vmd  ti> 
Cochran,  who  bad  amtraeted  to  build  a  house 
for  Waters,  a  bill  of  lumber  and  other  bnlld- 
tog  material  to  tbe  amount  of  I08B.06,  wblch 
was  delivered  <»i  the  land  of  Waters,  and  was 
used  In  building  the  house  and  ImpcorlnK 
said  land,  glThig  the  location  of  it;  that  the 
matolal  was  famished  August  12, 1883;  that 
it  had  duly  filed  and  had  recorded  a  mate- 
rial man's  Um  on  the  property;  that  It  liad 
taken  no  other  aecnrf^  for  the  debt;  that 
witbln  tbe  prescribed  times  It  had  aerred 
Waters  with  written  notloe,  as  required  by 
the  statute,  of  the  cUtan  of  lien  and  filing  tbe 
same.  It  alleges  that  this  suit  Is  brooght  to 
enforce  such  lien  within  12  months  from  the 
completion  of  the  contract  It  prays  a  gen- 
eral Judgment  agataist  Cochran  for  fl41.79, 
with  Intmst;  that  its  Uen  be  aet  up  tqr  Jnds- 
ment  against  tbe  ^operty  ImproTcd  for  tbe 
amount  allowed  by  law.  To  tiie  petltkm  waa 
attached  a  cc^y  of  the  notice  served  upon 
Waters,  on  August  26,  ISBS.   Tlwre  was  also 
attached  a  copy  of  the  record  of  the  claim 
of  lien  filed  Ai^ust  26,  ISOS,  and  an  Item- 
ised 1MU  of  the  material  furnished.  By 
amendment  the  plaintiff  alleged  that  the  con- 
tract price  for  building  tbe  house  for  Waters 
by  Cochran  waa  91.800.  On  the  trtaO.  de- 
fei^lant  Waters  excited  to  tiie  ^taige  of  tbe 
court  given  in  the  f ollowh^;  language:  *'Now, 
the  plaintiff  contends  as  against  Waters  that 
this  material  was  used  In  the  Improvement 
of  the  premises  described  In  the  declaration, 
and  that  the  premises  were  the  property  of 
Waters,  and  that  the  amount  sued  for  Is 
within  the  twenly-flve  per  cent,  which  It  al- 
leges the  owner,  Waters,  Is  liable  to  pay.  If 
this  Is  true,  and  the  plaintiff  baa  establlsbed 
ita  Uen,  it  would  have  a  right  to  assert  Its 
lien  agataist  Waters  for  the  amount  sued  for.'' 
The  basis  of  the  exception  to  the  charge  is 
that  the  hiw  gtvoi  in  charge  bad  been  re- 
pealed, and  another  remedy  enacted,  and 
plaintiff  could  only  enforce  his  claim  accord- 
ing to  the  remedy  allowed  by  the  law  at  the 
time  of  tbe  trial.  An  exception  to  another 
part  of  the  charge  was  made,  based  oa  the 
same  ground.  Tbe  verdict  was  against  Coch- 
ran for  9141.79,  with  Int^est  and  costs,  and 
that  a  special  lloi  to  this  amount  should 
Ist  on  the  real  estate  of  Waters. 

The  single  question*  made  by  tbe  record  la 
whether  the  Uen.  of  material  m«i  mmt  be 
enforced  agahist  the  real  estate  of  tbe  owner 
nnder  the  terms  of  the  statute  as  it  existed 
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ftt  the  time  the  lumber  and  mateelal  were  foi^ 
ntobed,  or  under  the  provlalona  of  ttie  amend- 
tng  statute  which  was  In  force  at  the  time 
of  the  trlaL  According  to  the  petition,  the 
'proTlslons  of  the  act  of  18BS  were  in  force 
at  the  time  the  lumber  and  material  were  fur* 
Dished.  This  act  provides  that  the  lien  of 
material  men  ifaall  attach  upon  the  real  es- 
tate Improved  as  against  the  true  owner  for 
26  per  cent,  of  the  contract  price  of  the  mate- 
rial furnished  for  the  Improvement  of  the 
real  estate.  Acts  1883,  p.  S4.  By  the  provi- 
sions of  the  act  approved  December  16,  1896, 
which  was  amendatory  of  the  act  of  1893, 
the  lien  should  attach  upon  the  real  estate  as 
against  the  owner  to  the  extent  of  not  more 
than  25  p»  cent,  of  the  contract  price  agreed 
to  be  paid  by  the  owner  to  the  contractor. 
By  the  act  approved  December  18*  1897, 
which  was  In  force  at  the  time  of  the  trial, 
It  was  provided  that  the  lien  should  not  at- 
tach tot  a  sum  greater  than  the  balance  that 
the  owner  might  be  Indebted  to  tlie  person 
having  the  contract  at  the  time  of  the  service 
of  the  notice.  The  provisions  of  these  vari- 
ous acts  being  different,  the  plaintiff  In  error 
contends  that  the  statute  creating  a  Hen  in 
favor  of  material  men  Is  remedial  In  Its  na- 
ture: that  no  rights,  by  such  statnte,  be- 
come vested  In  the  person  furnishing  the  ma- 
terials for  the  Improvement  of  real  estate; 
that  subsequent  statutes  changing  the  lien  are 
operative  on  Hens  acquired  prior  to  their  pas- 
sage, and  the  rights  of  material  men  are, 
therefore,  to  be  decided  by  the  provisions  of 
the  statute  in  force  at  the  time  of  the  trial. 
The  material  question,  therefore,  to  be  con- 
sidered is  whether  the  provisions  which  cre- 
ate liens  in  favor  of  one  who  furnishes  mate- 
rial for  the  Improvement  of  real  estate  ore 
stetutes  which  affect  the  remedy  alone,  and 
may,  therefore,  be  retrospective,  or  whether 
they  vest  rights  In  the  lienor,  which  cannot 
be  affected  by  a  suttsequent  change  In  the 
statute.  The  question  Is  one  not  without  diffi- 
culty, and  we  find  many  adjudicated  cases 
which  make  a  contrary  ruling.  In  general 
terms,  the  Hen  of  a  material  man  for  fur- 
nishing lumber  and  other  articles  which  en- 
ter Into  the  construction  of  houses  or  other 
Improvements  made  upon  land  is  a  claim 
created  by  statute  for  the  purpose  of  secur- 
ing priority  of  payment  for  the  price  of  the 
material  furnished  in  erecting  such  houses,  or 
In  making  otber  Improvement  on  the  land. 
It  has  been  said  to  be  a  peculiar,  particular, 
and  special  remedy  given  by  statute,  founded 
and  clrcumscrit)ed  by  the  terms  of  its  own  cre- 
ation. Copeland  v.  Kehoe,  67  Ala.  Jones 
In  his  work  on  Liens  (volume  1,  |  107),  cit- 
ing the  case  of  Frost  v.  Ilsley,  54  Me.  345, 
wy%:  "A  Hen  crcnted  by  statute  may  be 
taken  away  or  modified  by  a  subsequent  stat- 
ute. *  *  •  The  Ilea  Is  but  a  means  of 
enforcing  the  contract,  a  remedy  given  by 
law;  and,  like  all  matters  pertaining  to  the 
remedy,  and  not  to  the  essence  of  the  con- 
tract, untn  perfected  by  proceedings  whereby 


rli^ts  In  the  property  over  which  the  Uen  Is 
claimed  have  become  vested  It  Is  entirely 
withhi  the  control  of  the  lawmaking  power  in 
whose  edict  It  originated."  The  author  alw 
cites  a  number  of  cases,  to  be  found  In  a 
note  on  pi^  78,  to  support  the  doctrine  that 
the  repeal  of  the  statutory  Hen  defeats  the 
lien  remedy  although  at  the  time  of  the  re- 
peal the  proceedings  prescribed  by  the  stat- 
ute for  enforcing  the  lien  had  been  Instituted 
and  were  pending  In  court  The  same  au- 
thor. In  section  109,  concedes  that  other  courts 
have  held  that  liens  which  have  become  fixed 
under  the  atotutes  creating  them  cannot  be 
taken  away  by  repealing  the  statutes,  and 
that,  If  the  lien  arises  directly  upon  the  par- 
forming  of  labor,  or  the  doing  of  any  other 
act,  the  lien  cannot  be  defeated  by  subse- 
quent repeal;  that,  If  the  Uen  arises  up<m  the 
taking  of  some  prrtlmlnary  st^  to  enforce 
it,  then  the  lien  cannot  be  defeated  after  such 
step  has  been  taken.  Canal  Co.  v.  Beers,  2 
Black.  448;  Btreubel  v.  Railroad  Co..  12  Wis. 
ST;  Hallahan  v.  Herbert,  11  Abb.  Prac.  (N. 
B.)  326;  Chowning  v.  Bamett,  80  Ark.  600. 
In  reference  to  mechanics'  Hon,  a  number  of 
courta  of  last  reswt  have  ruled  to  the  effect 
that,  after  a  lien  has  once  become  flxed  and 
secnred,  It  beeranea  a  .vested  right  and  It  Js 
not  wlttitai  the  power  of  the  legislature  to  de- 
stroy the  right  by  the  repeal  of  the  statute 
under  which  It  accrued.  In  re  Mining  Co., 
1  Sawy.  710,  Fed.  Gas.  No.  6.681;  Steamship 
Co.  V.  JoUffe,  2  Walt.  460;  Skyrme  v.  Mining 
Co.,  8  Nev.  219:  Weaver  v.  Sells,  10  Kan. 
600:  Baser  v.  Sbepard,  107  Ind.  417.  8  N. 
E.  280;  Mining  Co.  v.  RUey.  1  Or.  183;  Streu- 
bel  V.  Railroad  Co..  12  Wis.  67;  Christman 
V.  CharlevUle,  86  Mo.  610.  The  Texas  court 
of  aivealfl*  in  the  case  of  Handel  v.  ElUott, 
00  Tex.  146,  ruled  that  the  Uen  of  a  me- 
chanic becomes  a  part  of  the  obligation  ot 
the  inntract,  which  the  l^tslature  cannot  Im- . 
pair.  And  Wade  (Retro.  Laws,  f  173)  lays 
down  the  rule  to  be  that,  from  the  time  the 
material  is  furnished  or  labor  performed,  the 
right  to  the  Uen  Is  a  part  of  the  obligation 
of  the  contract,  which  Is  protected  In  the 
same  way  that  the  laws  protect  corporeal 
I^perty.  Per  contra.  Bolsot  (Mecb.  Liens, 
S  88)  says  that  "tbe  lietter  reason  and  nn 
equal  weight  of  authority  sustain  the  doe- 
trine  that  the  Hen  pertains  merely  to  the 
remedy,  and  may,  therefore,  be  talven  away 
by  the  legialnture  that  created  It.*'  And  to 
support  this  doctrine  he  cites  Woodbury  v. 
Grimes,  1  Colo.  100;  Bangor  v.  Goding,  35 
Me.  73;  Frost  v.  Ilstey,  64  Me.  345;  Haues 
V.  Wadey,  73  Mich.  178,  41  N.  W.  222:  Bai- 
ley v.  Mason,  4  Minn.  546  (Gil.  4301;  Teniple- 
ton  V.  Horne,  82  III.  491;  Donaldson  v.  O'Cou- 
nor,  1  B.  D.  Smith,  695;  Dunweli  v.  Bidwell, 
8  Minn.  34  (Gil.  18).  Even  If  It  be  held  that 
the  Hen  given  to  mechanics  or  material  men 
who  do  the  work  or  furnish  tbe  material  for 
the  erection  of  valuable  improvements  on  land 
Is  a  remedy  for  the  enforcement  of  the  con- 
tract we  think  the  better  rule  for  the  con- 
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■buctlon  of  sueh  a  remedy  Ib  that  laid  down 
by  the  inpreme  eonrt  of  the  United  States  In 
the  caie  of  Gmm  v.  Barry,  15  WaU.  610.  aa 
(ollowa:  "The  legal  remedies  for  the  enforce* 
ment  of  a  contract  which  belong  to  it  at  the 
time  and  place  where  It  is  made  are  a  part 
of  its  obligation.  A  state  may  change  them, 
provided  the  change  laTolve  no  Impairment  of 
a  substantial  right.  If  the  provision  of  the 
constltntloQ  or  the  legislative  act  of  a  state 
fall  within  the  category  last  mentioned,  they 
are  to  that  extent  utterly  void."  Under  our 
Code,  material  men  have  a  special  lien  on  the 
real  estate  for  the  material  furnished  by  them 
which  goes  into  the  improvement  oi  such  real 
estate,  and  the  lien  attaches  upon  written 
notice  given  to  the  owner  to  the  amount  of 
the  material  furnished.  Such  was  the  law 
as  it  existed  at  the  time  the  company  far- 
nished  the  material  which  went  into  the  Im- 
provement of  the  real  estate  of  the  plalntifT 
in  error.  Can  It  be  said  that  the  ccmslder- 
ation  of  this  fact  was  not  within  the  con- 
templation of  the  parties  at  the  time  the  con- 
tract Cor  furnishing  the  material  was  made? 
Can  it  be  Inferred  that  without  snch  right  of 
security  which  would  attach  when  the  mate- 
rial was  furnished  and  the  owner  notified,  the 
contract  would  have  been  entered  into  except 
for  this  security?  We  think  not.  In  our 
view,  the  material  man  acquired  a  substan- 
tial right  when,  under  the  law  In  force,  he 
parted  with  bis  property,  and  thus  aided  in 
tbe  Improvement  of  the  real  estate  of  the 
owner,  who  had  contracted  to  have  his  prop- 
erty substantially  Improved,  and  largely  In- 
creased in  value.  And,  as  we  agree  with  the 
ruling  made  in  a  large  number  of  the  adju- 
dicated cases  wliich  considered  this  subject, 
we  hold  that  a  material  man's  lien,  as  pre- 
scribed by  the  statute,  cannot  subsequeutly 
be  repealed  or  modified,  so  as  to  change  his 
right  of  security,  when  the  contract  has  been 
performed,  the  material  delivered,  and  the 
notice  given  under  the  terms  of  the  statute 
In  force  at  the  time  of  the  contract.  The  ver- 
dict In  this  case  Is  within  the  terms  lK>th  of 
the  act  of  1896  and  that  of  1895,  supra;  and 
whether  the  presiding  Judge,  In  his  charge,  re- 
ferred to  the  one  or  the  other  of  these  acts 
as  regulating  the  right  of  the  defmdant  In. 
error.  Is  Immaterial,  and  the  Judgment  la  afr 
finned.  All  the  Justices  concurring. 


UOSBLEY  T.  RAMBO  et  at 
(Supreme  Court  of  Gteorgla.    March  4,  1860.) 

MOBTai.OBB~SAIJI— TlTLB— U  SUBT. 

1.  A  power  of  sale  In  a  mortgage  given  to 
secure  a  debt  in  part  nsuriotis  may  be  exer- 
cised, at  least,  to  the  extent  of  conectinp*  the 
principal,  with  lawfnl  interest;  certainly  so 
when  it  is  exercised  with  the  acquiescence  of 
the  mortgagor. 

2.  When  such  a  mortgage  secures  a  debt  ma- 
turing by  installments,  and  tbe  parties  by  a 
written  agreement  substitute  a  new  amount  for 
the  total  indebtedness,  which  relieves  the  trana- 
actlon  of  usury,  and  fix  the  time  for  its  pay- 


ment on  a  givni  day.  If  payment  be  not  then 
made  the  power  of  sale  may  be  exercised. 

3.  Where  such  power  authorizes  the  mortga- 
gee to  convey  the  premises  to  the  purchaser 
as  attorney  In  fact  for  the  mortgagor,  bat  the 
mortgagee  conveys  in  bis  own  name,  it  doeA 
not  pass  a  legal  title,  but  if.  In  other  respe<.-ts. 
properly  executed,  passes  an  equitable  title, 
which  constitutes  a  good  defense,  so  far  as 
damage  to  tbe  freehold  is  concerned,  to  an 
action  brought  by  the  wife  of  the  mortgagor, 
whose  sole  interest  in  the  property  is  nnder  a 
voluntary  conveyance  from  her  husband,  made 
after  the  execution  of  the  mortgage. 

4.  In  view  of  the  evidence  in  tbe  record,  tbere 
was  DO  abuse  of  discretion  in  granting  a  second 
new  trial. 

(Syllabus  hf  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  3L. 
Reld,  Judge. 

Action  by  Mattie  Moseley  against  S.  D. 
Rambo  and  others.  There  was  a  verdict  for 
plaintiff,  and  a  new  trial  was  granted,  and 
plaintiff  brings  error.  Affirmed. 

Jas.  K.  Hines  and  M.  A.  Hale,  for  plain- 
tiff In  error.  J.  D.  Rambo,  G.  K.  Looper, 
and  Cnyde  S.  Brooks,  for  def^Ddanta  in  error. 

L£!\VIS,  J.  Mattie  Moseley  allied  in  her 
petition  that  W.  H.  Whitley,  Lawrence  K. 
Brooks,  and  S.  D.  Rambo  unlawfully  broke 
and  entered  her  dwelling  house,  located  on  « 
certain  lot  (describing  it),  made  a  great  noise 
and  disturbance  therein,  tore  the  root  from 
the  bouse  of  petitioner,  defaced  and  broke 
the  doors  of  her  dwelling,  and  left  the  same 
uncovered,  whereby  her  household  furniture 
and  goods,  which  were  then,  and  are  still, 
stored  in  said  house,  were  greatly  damaged 
by  the  constant  rains  which  have  ever  since 
fallen  thereon.  She  alleged  that  the  tres- 
pass was  accompanied  by  aggravating  cir- 
cumstances, both  In  the  act  and  Intent,  and 
that  she  had  been  pnt  to  an  e^qiense  of  $50 
in  employing  counsel  to  bring  tbe  suit  She 
alleged  her  damages,  In  consequence  of  the 
wrongs  complained  of,  to  be  ifl,O00.  It  ap- 
peared on  the  trial  of  the  case  that  H.  D. 
Moseley.  the  original  owner  of  the  house  and 
lot  in  question,  ci-eated  a  mortgage  cn  tbe 
same  to  secure  a  debt  he  was  due  to  W.  M. 
Jones,  evidenced  by  48  promissory  notes, 
each  for  the  sum  of  $8,— the  first  due  on  No- 
vember 27,  1S03,  and  one  on  the  1st  day  of 
each  successive  month  thereafter,  nntU  all 
were  paid.  This  mortgage  was  executed  on 
October  27,  1893.  and  provided  that.  If  the 
debt  was  not  promptly  paid  in  accordance 
with  the  teDor  and  effect  of  the  notes,  thai 
W.  M.  Jones,  the  mortgagee,  would  be  anthor- 
Ized  to  sell  at  public  outcry,  to  the  highest 
bidder  for  cash,  the  property  mortgaged,  for 
the  purpose  of  paying  the  indebtedness  and 
the  expense  of  the  proceedings,  after  first  ad- 
vertising the  time  and  place  of  sale,  etc.  The 
mortgage  further  constituted  Jones  the  attor- 
ney In  fact  of  the  mortgagor  to  make  to  the 
purchaser  or  purchasers  of  the  property  at 
such  sale  good  and  sufficient  titles  in  fee  shn- 
ple  to  said  property,  ther^y  devesting  out 
of  the  mortgagor  all  rlgh^  title,  or  equl^  that 
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be  ma;  bave  in  and  to  tbe  property  mention- 
ed, and  yeeting  the  same  In  the  purdiaser  or 
purcliaserfl  at  the  Bale.  After  the  execution 
of  this  mortgage,  H.  D.  Moseley,  the  mort> 
cagor,  misde  a  Toltmtary  conveyance  of  the 
property  to  his  wife,  Mattle  Moseley,  the 
plaJntltF  in  this  auit  There  was  default  In 
the  payment  of  the  notes,  and  It  seems  that  a 
difference  arose  between  the  mortgagor  and 
mortgagee  aa  to  the  amount  due  thereon. 
This  difference  was  settled  through  their  at* 
torneys,  and  it  was  agreed  that  $186  should 
represent  the  Indebtedness  due  on  the  notes, 
and  that  unless  this  sum  was  paid  by  Jan- 
uary 1,  1885,  the  mortgagee  ^ould  have  a 
right  to  bring  about  a  sale  in  accordance 
with  the  power  conferred  upon  him  In  the 
mortgage.  The  prt^rty  was  duly  advertis- 
ed for  sale  In  February,  1804,  and  was 
sold  the  f(41owlDg  March,  wheo  Rambo,  one 
of  the  defendants,  became  the  purchaser,  at 
the  price  of  $125.  It  seems  that  at  the  time 
of  sale  the  mortgagor  and  his  wMe  were  still 
living  in  the  house  on  the  premises,  and  it 
was  afterwards  ^eed  between  the  mortga- 
gor and  the  agent  of  Bambo,  the  purchaser 
at  the  sale,  that  the  mortgagor  should  pay 
rent  to  Rambo  for  his  occupancy  of  the  prem- 
ises. It  does  not  appear  that  any  amount  or 
term  of  rental  was  agreed  upon.  Rambo 
lived  In  Cobb  county,  and  left  the  property 
in  the  care  of  his  agent,  G.  I*  Brooks,  the 
brother  of  one  of  the  defendants,  who  is  not 
sued  In  this  case;  and  C.  Broolcs  employed 
WhitJ^,  in  August,  1894,  to  repair  the  bouse, 
and  especially  to  place  thereon  a  new  roof. 
Whitley  accordingly  went  out  to  the  premises 
with  Lawrence  B.  Brooks,  one  of  tbe  defend- 
ants. The  evidence  Is  decidedly  conflicting 
as  to  what  connection  Lawrence  B.  Broolcs 
bad  with  the  tortious  acts  complained  of,— 
whether  he  took  any  part  In  directing  tbe  re- 
pairs, or  whether  he  simply  went  there  for 
the  purpose  of  showing  the  contractor  where 
the  bouse  was;  having  otherwise  no  connec- 
tion whatever  with  the  matter.  The  testi- 
mony is  uncontradicted,  however,  that  he  was 
not  tbe  agent  of  Bambo,  to  look  after  this 
property.  Tbe  carpenter  tore  the  roof,  or  at 
least  one  side  of  It,  from  the  house,  and  left 
it  in  that  condition  some  three  weeks,  during 
which  time  it  was  constantly  raining,  and  the 
household  furniture  of  tbe  plaintiff  was  there- 
by injured  and  damaged.  It  appears  that  no 
one  was  at  the  house  when  the  carpenter 
commenced  i^la  work  of  tearing  the  roof  there- 
from; but  the  plaintiff  arrived  soon  after  the 
roof  was  taken  off,  and  knew  of  the  exposed 
condition  of  her  furniture,  and,  It  seems,  took 
no  steps  to  prevent  the  conaeciuent  injuries 
which  resulted  from  rains  of  several  days. 
Tbere  is  no  testimony  In  the  record  directly 
connecting  tbe  defendant  Rambo  with  this  al- 
leged trespass.  He  was  residing  in  Marietta, 
Ga.;  and  it  does  not  appear  that  he  was  pres- 
'ent,  or  gave  any  direction  to  his  agent  that 
the  house  should  be  repaired,  during  its  occu- 
pancy by  the  plaintiff,  In  tbe  manner  Id  which 


It  was  done  by  ttw  carpent^  tact,  the 
evidence  tends  to  show  that  he  knew  nothing 
about  plaintiff  claiming  tiOe  to  the  premier, 
nor  of  the  alleged  wrongs  that  bad  berai  done 
her,  until  after  the  institution  of  the  suit. 
The  Jury  returned  a  v»dict  for  the  plaintiff 
tor  $160.  The  defendants'  motion  for  a  new 
trial  was  granted.  It  seems  there  had  been 
two  verdicts  for  the  plaintiff  In  this  case,  and 
this  Is  the  second  grant  of  a  new  trial.  To 
tlUs  Judgment  granting  the  second  new  trial, 
the  plaintiff  In  error  excepts,  and  also.  In  her 
bill  of  receptions,  alleges  error  in  certain  rul-  - 
Ings  of  tbe  court  made  pending  tbe  trial. 

1.  On  the  trial  of  the  case,  plaintiff  offer- 
ed testimony  to  show  that  the  mortgage 
which  had  been  introduced  In  evidence  by 
tbe  defendants  was  Infected  with  usury,  and 
was  made  as  a  part  of  a  contract,  and  to 
evade  the  laws  against  usury,  that  the  only 
consideration  of  the  notes  was  $175,  and 
that,  therefore,  $209  thereof  constituted  a 
usurious  Interest  charged  on  the  loan.  To 
the  ruling  of  the  court  sustaining  defendants' 
objection  to  the  Introduction  of  tbi^  testi- 
mony, tbe  plaintiff  excepted.  It  Is  Insisted 
by  counsel  for  plaintiff  In  error  that  tbe  ef- 
fect of  usury  in  the  mortgage  was  to  render 
absolutely  void  the  power  of  sale  therein  con- 
ferred upon  the  mortgagee,  and  that,  tbere- 
fore,  no  title  whatever  was  conveyed  to  the 
purchaser  at  the  sale  under  this  power.  We 
do  not  think  this  position  is  tenable.  Usury 
does  not  render  a  mortgage  void.  In  Georgia. 
Manifestly,  bad  the  mortgagee  in  this  case 
proceeded  to  foreclose  his  mortgage  by  a 
regular  proceeding  in  the  superior  court,  a 
plea  of  usury  could  not  have  prevented  him 
from  obtaining  a  Judgment  for  the  principal 
of  the  debt,  and  the  legal  rate  of  interest 
thereon.  Tbe  only  effect  of  such  a  plea 
would  have  been  to  reduce  tbe  amonnt  sued 
for  by  the  amount  of  usury  which  the  testi- 
mony showed  to  exist  Usury,  therefore, 
not  rendering  void  the  contract,  we  cannot 
see  how  it  renders  void  the  power  of  sale 
conferred  by  the  contract.  This  power  of 
sale  is  nothing  more  than  a  remedy  given  to 
the  creditor  by  the  debtor  for  enforcing  the 
payment  of  the  debt  without  resorting  to  the 
courts  for  this  purpose.  Its  evident  inten- 
tion was  to  save  both  time  and  expense  In 
the  collection  of  tbe  debt,  should  there  be  de- 
fault In  its  payment.  It  Is  a  remedy,  there- 
fore, by  contract.  Intended  to  substitute  tbe 
remedy  by  law,  should  the  creditor  see  fit  to 
avail  himself  of  the  power  conferred  upon 
him  by  his  debtor.  The  adoption  of  the  con- 
tract remedy,  and  a  sale  thereunder,  prac- 
tically has  the  same  effect  as  if  tbere  bad 
been  a  sale  by  a  Judgment  of  foreclosure. 
This  court  lias  accordingly  held,  In  Banking 
Co.  V.  Haas,  100  Ga.  111.  27  S.  E.  980,  that 
a  power  of  sale  in  a  mortgage  becomes  a  part 
of  tiie  security  for  the  debt,  and,  being  con- 
ferred for  the  purpose  of  effectuating  the 
same,  was  not  recoverable,  either  by  the 
mortgagor,  or  by  tbe  rendition  of  a  Jndg 
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ment  against  him  In  favor  of  another  cred- 
itor, and  that,  where  the  power  was  exer- 
cised by  selllQg  the  land,  this  was  equivalent 
to  a  sale  under  the  foreclosure  of  the  mort- 
gage by  a  court  of  competent  Jurisdiction, 
and  a  bona  fide  purchaser  at  the  sale  obtain- 
ed title  free  from  the  lieu  of  judgments  junior 
to  the  mortgage,  though  rendered  before  the 
exercise  of  the  power.  Had  the  statute  ren- 
dered the  mortgage  void  on  account  of  usury, 
the  case  would  hare  been  entirely  different; 
for,  the  whole  contract  being  made  void,  the 
infectious  evil  would  necessarily  have  per- 
meated all  Its  terms  and  conditions,  and  de- 
stroyed every  power  therein  conferred.  It 
was  accordingly  held  by  this  court  in  Pottle 
V.  Lowe,  99  Ga.  576.  27  S,  E.  145,  that  where 
a  deed  executed  by  a  borrower  to  secure  a 
debt  infected  with  usury  purported,  not  only 
to  convey  title  to  the  seller,  but  also  to  con- 
fer upon  him  a  power  of  sale,  It  was  void, 
and  therefore  ineffectual  either  to  pass  title 
or  to  create  a  valid  power  of  sale.  As  Jus- 
tice Lumpkin  argues  in  the  opinion  delivered 
by  him  In  that  case,  "The  power  of  sale  was 
part  and  parcel  of  the  usurious  transaction, 
and  must  stand  or  fall  with  the  deed  by 
which  it  was  created."  In  the  case  of  What- 
ley  V.  Barker,  79  Ga.  790,  4  S.  E.  387.  the 
mortgagor  sought  to  enjoin  the  sale  of  prop- 
erty under  a  power  of  sale  given  in  the  mort- 
gage, on  the  ground  of  usury  In  the  debt. 
It  was  there  decided  that  the  court  would 
not  interfere,  without  an  offer  on  plaintiff's 
part  to  do  equity,  by  tendering  to  the  lender 
the  amount  actually  due  for  principal  and 
interest.  Clearly,  then,  this  decision  recog- 
nizes the  right  of  a  creditor,  when  such  a 
power  Is  conferred  upon  him  by  the  mortga- 
gor, to  exercise  the  same,  at  least,  for  the 
purpose  of  collecting  the  principal  and  legal 
rate  of  interest  due  on  bis  debt,  and  that  the 
courts  will  not  Interfere  In  the  matter  on 
the  ground  that  the  debt  is  Infected  with 
usury,  unless  there  Is  an  offer  to  pay  what 
Is  legally  due.  As  far  m  onr  Investigation 
has  extended,  the  authorities  outside  of  this 
state  on  the  subject  In  question  uniformly 
sustain  the  principle  announced  In  the  case 
last  above  cited.  In  2  Jones,  Mortg.  (3d  Ed.) 
8  1808,  it  Is  declared,  "Where  usury  does  not 
invalidate  the  mortgage,  a  sale  under  the  pow- 
er will  not  be  enjoined  by  reason  of  it,  unless 
the  debtor  brings  into  court  the  principal  and 
the  legal  Interest  due."  This  text  Is  sustained 
by  the  decisions  In  Powell  v.  Hopkins,  38  Md. 
1;  Eslava  v.  Crampton,  61  Ala.  507;  Walker 
T.  Cockey,  38  Md.  75.  In  Powell  v.  Hopkins, 
as  Md.  1,  2,  It  ts  decided  that  "the  exaction 
of  usuriouB  Interest  does  not  invalidate  the 
mortgage,  or  affect  the  power  to  sell  given  in 
the  mortgage."  It  la  true,  this  court  has  de- 
cided that  a  waiver  of  homestead  In  a  note 
or  other  instrument  tainted  with  usury  is  In- 
operative. We  do  not  think  the  princlide  upon 
which  this  ruling  Is  based  at  all  In  conflict  with 
oar  views  In  this  case.  Justice  Bleckley,  Ui 
TrlbUe  T.  Anderson,  63  Ga.  54,  65,  sayi  that, 


"white  the  waiver  of  homestead  Is  not  a  con- 
veyance, it  Is  enough  In  the  nature  of  a  quit- 
claim titie  to  be  subject  to  the  general  rule 
ordained  by  statute  against  passing  any  kind 
of  title  to  property  for  a  usurious  purpose,  or 
as  part  of  a  usurious  contract.  The  home* 
stead  right  Is  a  right  In  property,  and  to  waive 
it  in  favor  of  a  creditor  is  substantially  the 
same  thing  as  to  convey  it  away,— the  same, 
certainly,  In  respect  to  putting  the  debtor  in 
the  power  of  the  creditor."  The  power  of  sale 
In  a  mortgage  is  not  a  conveyance,  nor  is  it 
anything  In  the  nature  of  a  quitclaim  tiUe. 
It  Is  merely  a  power  given  to  the  creditor  to 
sell  the  property  without  resorting  to  the 
courts  for  tbis  pui^ioBe,  and  the  deed  which  the 
mortgagee  makes  to  the  purchaser  under  sncb 
sale  Is  no  more  infected  with  usury  than 
would  the  sheriff's  deed  be  under  a  foreclosure 
We  think,  therefore,  the  court  did  not  -err  in 
refusing  to  admit  testimony  upon  the  subject 
of  usury. 

2.  Plaintiff  assigns  error  upon  tlie  follow- 
ing charge  of  the  court:  "If  it  Is  true  that 
the  money  was  not  paid  by  the  1st  day  of 
January,  1895,  If  It  Is  true  that  this  indebt- 
edness of  $18S  represented  the  indebtedness 
mentioned  In  the  original  mortgage,  and  If 
It  is  true  that  Jones  was  to  hold  the  mort- 
gage, with  all  his  rights  under  it  as  to  the 
power  of  sale,  and  its  enforcement,  changed 
only  by  the  amount  of  the  debt  and  its  ma- 
turity, referred  to  In  the  written  contract 
executed  November  27.  1894,  then  Jones 
would  have  the  right,  after  the  1st  day  of 
Januarj-,  1895,  if  the  money  was  not  paid,  to 
proceed  to  exercise  his  rights  under  the 
power  of  sale  In  the  mortgage;  and  the  in- 
debtedness would  l>e  due,  so  as  to  authorize 
him  to  proceed  under  the  power  of  sale." 
We  can  see  no  error  In  this  charge.  The  ef- 
fect of  the  contract  was  not  to  waive  any 
Hght  under  the  mortgage,  so  far  as  the  power 
of  sale  was  concerned,  but  simply  to  establish 
the  amount  that  was  legally-  due  on  the 
notes.  We  think  that  the  mortgage  Itself, 
together  with  the  power  of  sale  thereimd«'. 
would  be  security  for  this  amount,  regardless 
of  any  express  understanding  between  the 
parties  that  this  power  in  the  mortgage 
should  continue  to  be  operative.  At  the  time 
the  mortgagee  proceeded  to  sell,  even  If  he 
had  made  no  other  agreement  with  the  mort- 
gagor than  that  contained  In  tiie  notes,  we 
think  he  would  clearly  have  had  the  right 
to  proceed  to  foreclose  the  mortgage  for  those 
of  tbe  notes  then  due,  which  amounted  to 
$128  principal,  besides  Interest;  and  we  see 
no  reason  why  he  did  not  have  a  like  right 
to  enforce  the  collection  of  the  amount  due 
by  exercising  the  power  of  sale  given  him 
In  the  mortgage.  It  was  claimed  that  the 
charge  complained  of  was  error  because  the 
contract  of  November  27,  1894,  did  not  con- 
tain any  power  of  sale  authorizing  Jones  to 
sell  this  property,  If  the  sum  of  $185  was  not 
paid  by  January  1,  1S95.  and  because  such 
authority  cannot  be  given  by  pncol,  as  clalm- 
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ed  by  Ute  defendants,  nor  can  tbe  terms  In  the 
power  of  sale  In  a  mortgage  on  real  estate  be 
changed  or  modified  by  parol.  Bven  If  tliers 
was  anything  In  this  contention,  the  record 
falls  to  show  that  the  agreement  touching  the 
amount  due  on  this  mortgage  and  the  sale  of 
tbe  property  was  not  hi  writing.  Tbe  agree- 
ment was  not  made  a  part  of  the  brief  of 
evidence,  but.  It  seems,  was  examined  by  wit- 
nesses In  (ften  court,  and  they  testified  about 
tbe  same  tcom  the  stand.  The  r^ly,  bow- 
erer,  to  the  contention  of  plalntUt  la  error, 
is  tbat  the  sale  was  had  by  Tirtue  of  the 
power  granted  In  the  mortgage  Itself.  If  the 
mortgagee  had  a  right,  without  any  agree- 
ment, to  sell  In  order  to  enforce  tbe  payment 
of  so  moch  of  the  debt  as  was  actually  due, 
cert^nly  an  agreemoit  as  to  what  was  due. 
and  a  limitation  of  time  as  to  Its  payment, 
would  not  affect  this  power  of  sale,  whether 
tbe  same  was  made  verbally  or  in  writing. 

8.  On  the  trhO,  plaintiff  objected  to  tbe 
deed  ftom  Jones  to  the  defendant  Rambo  be* 
tug  introduced  In  evidence,  on  the  ground 
tbat  the  deed  purports  to  have  be«i  made 
by  Jones  under  a  power  of  sale  contained  In 
a  mortgage,  and  tbe  same  was  signed  by  W. 
M.  Jones  alone,  and  not  by  H.  D.  Moseley. 
tbe  mortgagor,  by  his  attorney  In  fact,  W. 
M.  Jones.  The  introduction  of  thia  deed  was 
further  objected  to  on  the  ground  that,  at  the 
time  the  powo:  of  sale  was  ezerdsed,  It  did 
Bot  aroear  that  the  debt  was  due,  and  on  the 
further  groimd  that  It  was  shown  tbat  tbe 
power  of  sale  was  not  exercised  by  Jonee 
personally,  but  was  exercised  by  bis  attor- 
neys when  said  Jones  was  not  presmt.  As 
to  the  last  ground  mentioned,  tbe  evidence 
falls  to  show  that  Jones  was  not  present  at 
the  time  of  the  sale;  and  besidra,  under  the 
ruling  of  this  court  in  Palmw  v.  foung,  96 
Ga.  246,  22  S.  B.  928,  **the  conduct  of  such 
a  sale  is  purely  a  ministerial  act,  does  not  in 
any  manner  affect  tbe  real  execution  of  the 
power,  and  may  be  performed  by  the  mort- 
gagee through  tbe  Instrumentality  of  an  auc- 
tioneer, or  any  similar  agent"  Tbe  second 
gKtanA,  to  tbe  effect  that  the  debt  was  not 
due  at  the  time  the  power  of  sale  was  ezer- 
elsed,  has  already  been  craisidered.  Tbe 
mortgage  does  not  confer  npcoi  Jones,  the 
mortfl^gee,  the  power  to  sell  this  property, 
and  make  a  conveyance  thereof  In  his  own 
name.  He  Is  constituted  by  the  terms  of  tbe 
mortgage  an  attorney  In  fact  tor  the  mortga- 
gor, and  as  such  Is  empowered  to  fonvey  the 
property.  We  think,  therefore,  that  tbe  crit- 
icism by  counsel  for  .jdaintlff  in  error  as  to 
the  manner  In  which  this  deed  waa  ocecuted 
Is  weU  taken.  It  was  made  by  Jmies  In  his 
Individual  name.  It  should  have  been  made 
In  the  name  of  tbe  mortgagor.  In  wham  was 
the  tltto,  by  his  attorney  In  fact,  Jones.  Tbe 
deed,  therefore,  from  Jonee  to  Rambo,  the 
purchaser,  does  not  convey  a  perfect  legal 
title,  In  fee  simple,  to  the  premises  In  dispute. 
But  It  does  not  follow  from  this,  as  contended 
1^  counsel  for  plaintiff  In  error,  that  no  lu- 
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terest  hi  the  property  has  been  acquired  by 
the  purchaser.  In  support  of  this  contentloii, 
connsd  for  plaintiff  cite  the  case  of  Speer  v. 
Hadduck.  SI  111.  430.  It  was  there  decided 
tbat  where  a  mortgage  contained  a  power  of 
sale  authorizing  the-  mortgagee  to  sell  the 
premises,  and,  as  the  attorney  of  the  mort- 
gagor, to  execute  deed  to  the  purchaser,  he 
could  only  convey  title  as  the  attorney  of  the 
mortgagor,  and  by  using  the  name  of  his 
principal  In  the  conveyance,  and  that  a  deed 
in  the  mortgagee's  own  name  aa  .grantor  did 
not  pass  tbe  legal  title.  That  was  an  actlw 
of  ejectment,  a  plain  remedy  at  law,  In  which 
the  plaintiff  could  recover  only  upon  the 
strength  of  his  own  legal  title.  There  Is  no 
Intimation  In  tbat  case  that  tbe  plaintiff  did 
not  have  an  equitable  Interest  in  the  prop- 
erty, notwithstanding  the  defective  manner 
in  which  the  deed  waa  executed,  and  that 
he  would  not  have  bad  a  right  In  court  to 
enforce  that  equity  against  any  person  who 
did  not  have  a  paramount  right  to  the  prem- 
ises In  dispute.  In  Mulvey  v.  Glbbuu,  87 
IlL  368,  it  was  held  Oat,  where  a  mortgage 
confers  sndi  a  power  ot  sale  and  oonveyance 
on  the  mwtgagee,  a  deed  in  the  mor^iagee's 
name  only  may  be  regarded  aa  not  convey- 
ing a  good  title  ta  fee  simple,  at  law,  but 
It  will  pass  an  equity  to  the  grantee.  To  the 
same  effect,  see  Gibbons  v.  Hoag,  05  in.  47, 
SyL,  point  6;  2  Jones,  Mortg.  (3d  Bd.)  S  1891. 
The  plaintiff  In  this  case  claims  under  a 
voluntary  conveyance  from  her  husband, 
made  after  the  execution  by  him  of  the  mort- 
gage In  question.  Obviously,  she  tocdc  sub- 
ject to  th\a  mortgage,  and  to  any  rights  ac- 
quired thereunder  by  the  mortgagee  or  his 
assigns.  Among  these  rights  waa  the  equi- 
table title  obtained  by  Bambo.  one  of  the  de- 
fendants in  this  case,  by  virtue  of  bis  becom- 
ing a  purdiaser  of  the  property  at  the  sale. 
The  plaintiff  therefore  had  no  rights  what- 
ever to  the  property,  as  against  the  equita- 
ble Interest  of  this  defendant  It  necessarily 
follows,  then,  that  Jtie  could  set  up  such  an 
Interest  as  a  defense  to  an  action  of  trespass 
brought  against  him  fbr  any  allured  damages 
that  may  have  been  committed  by  him  or  his 
agent  to  the  real  estate.  If  any  Injury  was 
committed  to  the  freehold,  the  plaintiff  was 
not  damaged  thereby,  for  the  simple  reason 
It  was  not  her  property.  It  fellows,  there- 
fore, that  there  was  no  errw  In  aAnlttlng 
testimony  which  showed  a  complete  equita- 
ble title  In  Rambo  to  tbe  proper^  In  dlH>ute. 
This  Illustrated  his  right  and  good  faith  In 
entering  upw  the  premises,  and  also  showed 
that  there  could  be  no  recovery  against  him 
for  any  damage  done  the  freehold. 

Our  exclusion  as  to  tbe  law  controlling 
this  case,  embodied  In  the  first  three  head- 
notes,  is  strengthened  by  the  fact  that  It  does 
not  appear  from  the  record  that  the  mort- 
gagor, H.  D.  Moseley,  objected  to  the  sale 
that  was  had  under  the  power  conferred  by 
tbe  mortgage,  but  on  the  contrary,  ac- 
quiesced In  and  ratified  tbe  same,  by  agree- 
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log  to  psy  rent  to  the  parchaser  at  tills  aate. 

^  It  foilowB  from  tbe  above  tIowb  tbat  the 
plaintiff  In  tlila  caae  had  so  right  to  tbe  poa- 
KBSfon  of  tbe  premiaeB,  or  tbe  occupancy  of 
tbe  house.  It  appeara  from  the  record  that 
her  husband  continued  to  occupy  tbe  same 
after  the  sale,  but  acQuioced  In  tiie  sale  by 
agreeing  to  pay  to  the  purchaser  rent  for 
the  premises;  there  being  no  amount  of  rent 
ittpolated.  and  no  time  being  fixed  for  the 
expiration  of  tbe  term  of  rental.  Tbe  hus- 
band was  a  mere  tenant  at  will,  and  plain- 
tiff simply  occupied  tbe  position  of  being  the 
wife  of  a  tenant  at  will  llTing  with  her  hus- 
band at  the  time  of  the  alleged  trespaaa.  But 
it  does  not  follow  from  this  tbat  the  real  own- 
er of  the  property,  or  his  agents  or  employfis, 
had  the  right  forcibly  to  eject  her  tKHU  the 
l^ouae.  either  directly,  by  seizing  ber  goods 
and  placing  them  out  of  doors,  or  indirectly, 
by  forcibly,  and  against  her  consent,  tearing 
the  roof  from  over  her  head,  and  thus  forcing 
her  to  abandon  the  structure  tbat  had  in  this 
way  been  made  uninhabitable!  In  the  case 
of  Entehnan  t.  Hagood.  95  Ga.  390,  22  8.  B. 
545,  It  was  dedded  that,  if  a  landlord  forcibly 
and  violently  ejected  a  tenant  and  his  goods 
from  rented  premiaea,  he  was  liable  to  the 
latter  in  an  action  of  tseqmaa,  although  tbe 
tenant  was  holding  orei  beyood  his  term, 
was  in  arrears  for  rent,  and  had  received  le- 
gal notice  to  qnit  Applying  tbat  ruling  to 
this  caae,  it  would  follow  that  a  forcible  sei- 
zure of  this  house  without  the  cMisent  of  the 
occupant,  and  wantonly  or  negligently  tear- 
ing therefrom  the  roof,  and  unnecessarily 
leaving  exiwsed  to  ihe  weather  the  personal 
goods  of  sadi  occupant,— esp«;ial]y  If  the  pmv 
pose  of  such  act  was  forcibly  to  evict  ha 
from  tbe  premises,— would  render  the  perpe- 
trator liable  in  damages  for  a  trespaaa  It  Is 
as  much  a  wrong  to  drown  one  out  of  bouse 
as  it  Is  to  drive  one  out.  But  tbe  evidence  in 
this  case  tended  strongly  to  show  tbat  the 
plaintiff,  1^  tbe  exercise  of  ordinary  diligence, 
could  have  avoided,  to  some  extent,  at  least, 
tbe  actual  damages  she  sustained  In  conse- 
quence of  the  alleged  wrongs  complained  of. 
We  do  not  mean  to  say  tbat  In  such  a  caae 
the  injured  party  Is  necessarily  restricted  to 
a  recovery  of  only  the  damage  actually  sus- 
tahied.  There  may  be  In  such  cases  aggra- 
vating circumstances  in  tbe  act  or  intention 
of  the  trespasser  which  would  authorize  a  re- 
covery, though  no  Injury  to  person  or  prop- 
erty bad  occurred.  This,  of  coarae,  would 
be  a  Question  for  tbe  jury,  under  all  the  facts 
and  circumstances  of  each  particular  case. 
It  appears,  however,  that  the  plaintiff  re- 
covered an  amount  In  excess  of  the  highest 
proven  value  of  the  goods  that  she  claims 
were  Injured.  From  the  brief  report  we  have 
made  of  most  of  the  material  fkcts  developed 
by  the  evidence  In  the  cose,  it  will  be  seen 
that,  if  there  is  any  testimony  at  all  under 
which  the  defendant  Rambo  could  be  held 
liable  even  for  her  actual  damages,  to  say 
nothing  of  general  damages  to  which  abe 


might  be  entitled,  sock  testimony  ts  certainly 
very  meager,  and  fumJahes  a  frail  and  uncer- 
tain basis  upon  which  to  support  Oe  vordtct 
against  him.  He  would  not,  on  aooonnt  of 
being  owner  of  the  proper^,  be  liable  for  a 
willful  act  of  trespass  committed  by  a  con- 
tractor, though  employed  by  tbe  general 
agent  of  tbe  owner,  when  such  act  Is  done  In 
hla  absence,  and  without  bis  knowledge  or 
consent  In  view  of  these  facts,  takw  in 
connection  with  the  entire  testimony  tai  the 
case,  we  do  not  think  the  judge  below  abased 
his  discretion  In  granting  a  new  trial,  Uiough 
the  second  verdict  for  ttie  idaintlfC  waa  there- 
by set  aside. 

Besides  the  general  grounds  In  tbe  motion 
for  a  new  trial,  various  errors  of  law  were 
complained  of,  relating  particularly  to  the 
court's  failure  to  give  in  charge  certain  prin- 
ciples which  were  contended  to  be  appllcaUe 
to  the  present  caae.  We  deem  it  unnecessary 
to  notice  these  seriatim,  for  the  decision  on- 
bodied  in  the  beadnotes,  and  what  we  have 
written  thereon,  cover  tbe  controlling  ques- 
tions at  issue.  Judgment  afflrmed.  All  the- 
Justtces  coDcnnlng. 


FLORENCE  v.  PATTILLO. 
(Bopveme  Court  of  Georgia.    March  4,  1800.) 
ArawaiB— DmnnaxE— AoTU»r  cm  Non-BvunHci.. 

1.  It  is  not  erroneoua  to  overrule  a  demurrer 
attacking  collectively  two  or  more  paragraphs 
of  a  defendant's  answer,  when  it  appears  that 
in  at  least  one  of  these  paragraphs  a  good  de- 
fense is  set  up. 

2.  The  verdict  In  this  case  waa  not  warranted 
by  the  evidence,  and  ought  to  have  been  aet 
aside. 

(Syllabos  by  the  Court) 

Error  from  superior  court  Greene  county; 
John  C.  Hart,  Judge. 

Action  by  F.  L.  Florence  against  W.  B. 
PattlUo.  Judgment  for  defendant  and  plain- 
tiff brings  error.  Beversed. 

J.  B.  Park,  Jr.,  for  plaintiff  In  error.  Sam- 
uel H.  Sibley  and  Edward  Zonng,  fM  d^end- 

ant  in  error. 

LUMPKIN,  P.  J.  Three  actions  upon  prom- 
issory notes  were  brought  by  Florence  against 
Pattflio  in  the  county  court  In  tbe  superior 
court,  to  which  they  were  carried  by  appeal, 
they  were  consolidated,  and  tried  together  as 
one  case.  It  appears  from  the  record  that  the 
firm  of  Florence  &  Hlles  sold  to  tbe  defendant 
a  newspaper  known  as  the  "Greensboro  HeraKl- 
Joumal,"  together  with  Its  outfit,  at  the  prici' 
of  $3,200;  tbat  be  paid  $2,000  in  cash,  or  Its 
equivalent,  and  gave  the  notes  sued  on  for  tbe 
balance.  ThMe  notes  were  subsequently  as- 
signed \jy  the  partnership  to  Florence.  It  fur- 
ther appears  that,  In  the  negotiations  which 
resulted  in  tbe  purchase  by  Pattillo.  one 
Knowles  acted  as  the  agent  of  I'lorence  ft 
Hlles,  with  full  authority  to  represent  them  in 
the  transaction.   It  seems  that  PattlUo  filed 
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in  the  oountr  court  aa  ftnswer  in  eacb  caw, 
the  material  portions  of  each  of  which  were 
aa  foUowE:  "Par.  3.  And,  for  further  plea  In 
this  behalf,  defeudant  shows  that  the  notes 
Bued  on  are  three  of  a  series  of  twelve  promis- 
sory notes,  bearing  the  same  date,  given  by 
blm  to  the  partnership  of  Florence  &  Hllea, 
of  which  petitioner  was  a  member,  as  part  of 
the  purchase  price  of  the  Jtlerald-Jouroal,  a 
newspaper  property  In  the  town  of  Greens- 
boro. Said  property  was  purchased  at  a  price 
of  thirty-two  hundred  dollars,  of  which  amount 
two  thousand  dollars  cash  was  paid;  said  notes 
of  one  hundred  dollars  each  being  given  for 
the  balance.  At  the  time  said  notes  were 
made  and  said  contract  of  sale  entered  into, 
said  property  was,  as  Is  more  fully  set  out 
hereinafter,  represented  to  be  worth,  and  ap- 
peared to  be  worth,  said  amount,  but  has  since 
proved  to  be  worth  not  exceeding  twelve  hun- 
dred dollars.  Defendant  therefore  shows  that 
the  consideration  for  the  notes  sued  has  wholly 
failed.  Par.  4.  For  further  plea,  defendant 
shows  that  In  August,  1S82,  at  the  time  of,  and 
previous  to,  the  making  of  said  contract  of 
sale  and  of  said  notes,  and  as  an  inducement 
thereto,  that  one  W.  A.  Knowles,  acting  as 
the  agent  of  said  Florence  &.  Ullea  In  tbe  con- 
summation of  said  sale,  conducting  all  the  ne- 
fzotlations,  writing  the  said  notes,  and  receiv- 
ing the  delivery  of  them  for  the  said  Florence 
6i  Hlles,  and  since  charged  with  tbe  collection 
of  the  same,  represented  and  warranted  to  de- 
fendant that  said  newspaper  enjoyed  an  un- 
paralleled patronage,  both  from  advertisers 
and  subscribers;  that  It  bad  a  bona  flde  snb- 
seription  list  of  fifteen  hundred  paying  sub- 
scribers, and  an  advertising  patronage  amount- 
ing to  more  than  five  thousand  dollars  per  an- 
nvnn;  that  said  paper  was  popular  everywhere, 
and  earning  more  than  three  thousand  dollars, 
net,  per  annum;  that  tbe  patrons  of  said  paper 
were  paying  one  hundred  dollars  per  column 
per  year  for  regular  advertisements,  and  more 
than  that  for  tranjrient  advertisements,— at 
least  $150  to  $200  per  column  per  annum,— and 
ten  cents  per  line,  each  insertion,  for  what  Is 
known  as  reading  or  local  notices.  Said 
Knowles  further  represented  and  warranted 
that  friends  from  the  country  were  constant- 
ly bringing  vegetables,  In  season,  fresh  meat, 
and  other  supplies,  as  presents  to  the  paper, 
on  account  of  their  great  love  for  it  and  desire 
to  support  It,  and  that  he  (Knowles)  had  lived 
almost  entirely  on  these  voluntary  contribu- 
tions of  liberal  and  loving  subscribers.  De- 
fendant shows  that  said  representations  and 
warranties  were  whoUy  false;  that  at  said 
time  the  bona  flde  subscription  of  said  paper 
did  not  exceed  five  hundred;  that  Its  advertis- 
ing patronage  did  not  exceed  fifteen  hundred 
dollars  per  annum;  that  the  rates  for  advertis- 
ing were  only  —  ■-;  that  only  from  3  to  5 
cents  per  line  was  paid  for  local  notices,  and 
the  majority  were  Inserted  for  nothing,  and 
the  net  earnings  of  tbe  paper  at  that  time, 
and  since,  have  not  exceeded  one  hundred  d«d- 
lan  per  Annum.  Defendant  further  sbowi 


that  said  Knowles,  before  said  trade,  and  as 
an  Inducement  and  warranty,  extilblted  a  copy 
of  said  paper  to  defendant.  In  which  were  a 
great  many  advertisement,  whidi  Knowles 
represented  were  live,  paying  advertisements, 
when  In  fact  they  were  dead,  or  were  purely 
fictitious,  no  pay  being  received  for  them,  and 
they  were  merely  In  said  paper  as  decoy  ducks 
and  'bait  for  suckers.'  Defendant  shows  tha* 
said  warranties  as  to  the  popularity  and  vol 
uutary  support  of  said  paper  were  wholly  false, 
aud  that  said  paper  was  wholly  without  local 
support,  and  on  the  verge  of  ruin.  Defendant 
shows  that,  through  the  breach  of  said  war- 
ranties, said  paper  Is  not  worth  exceedli^  one- 
tlitrd  of  what  It  was  represented  to  t>e,  and  be 
pleads  said  breach  both  In  defense  of  the 
notes  sued,  and  prays  that  he  recoup  against 
the  plaintifT  damages  to  the  amount  of  five 
hundred  dollars  already  paid  said  plaintifr, 
that  being  the  limit  of  the  Jurisdiction  of  this 
court.  Par.  5.  Defendant  further  shows  that 
the  above-alleged  representations  were  made 

:  by  Knowles  to  Induce  tbe  purchase  of  tbe 
paper;  that  they  were  each  and  all  false;  that 

:  the  said  Knowles  knew  them  so  to  be,  and  In- 
tended to  deceive  defendant,  and  lead  blm  to 
the  purchase  of  said  paper  at  the  exorbitant 
price  charged.  Defendant,  however,  was  Ig- 
norant of  their  fal^ty,  and,  relying  upon  the 
Integrity  and  honest  of  said  Knowles,  be- 
lieved them  to  t>e  true,  and  made  said  porchase 
upon  the  faith  thereof.  So  soon  as  defendant 
discovered  said  falsity,  he  notified  said  Knowles 
and  Florence,  before  the  notes  became  due, 
that  be  would  not  pay  them.  Defendant  there- 
fore shows  that  said  notes  are  the  outgrowth 
of  a  fraud  upon  him,  and  not  blndUig  npon  blm. 
And  he  further  prays  that  he  recover  of  said 
plaintiff  five  hundred  dollars  of  the  money  al- 
ready paid;  said  paper  at  said  time  being 
worth  not  exceeding  five  hundred  dollars,  and 
the  Jurisdiction  of  this  court  not  allowing  the 
recovery  of  more."  To  the  defenses  thus  set 
up,  the  plaintiff  demurred  as  follows;  'And 
the  plaintiff  in  said  case  files  tha  following  de- 
murrer to  tbe  i>leas  In  said  case,  and  moves  to 
strike  tbe  pleas  in  said  case  on  the  following 
grounds,  to  wit:  (1)  Plaintiff  moves  to  strike 
the  entire  pleas,  for  tbe  reasons  that  they  do 
not  set  up  any  defense  to  the  notes  sued  on, 
under  tbe  facts  alleged  therein.  Defendant 
does  not  allege  that,  upon  the  discovery  of  the 
facts  constituting  tbe  fraud,  that  he  announced 
his  purpose  to  rescind,  adhered  to  It,  made  or 
offered  to  make  restitution;  neltheT  does  he  al- 
lege tbat  be  did  not  examine  the  property  be- 
fore buying.  (2)  Plaintiff  moves  to  strike  par- 
agraphs 4  and  S  of  defendant's  pleas,  for  the 
reasons  that  they  do  not  set  fortli  any  valid 
defense  to  the  notes  sued  on;  there  being  no 
allegations  in  such  pleas  that  upon  tbe  discov- 
ery of  tbe  fraud  he  elected  to  rescind,  and  no 
allegations  that  he  then  restored,  or  offered  to 
restore,  the  seller  to  his  original  status."  The 
court  passed  an  order  which  reads  as  follows: 
"Upon  hearing  argument  on  this  demurrer.  It 
li  ordered  1^  tbs  court  that  the  demurrer  on 
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the  first  ground  be  orerraled.  Ordered,  fur- 
ther, that  the  demiiRer  on  the  aecond  gtound 
be  oremiled,  except  that  Qie  allegatioiu  In 
reference  to  the  voluntary  contributions  to  the 
flerald-Joumal  br  friends,  and  the  dalm  for 
recoupment,  be  stricken,  and  the  remainder  of 
paragraphs  4  and  6  be  allowed  to  stand." 
After  the  order  last  mentioned  bad  been  en- 
tered, the  defendant  filed  an  amendment  to 
his  answer,  with  a  view  to  ampHfylng  the  al- 
legations therdn  as  to  the  representations 
made  hy  Knowles,  which  amendment  was  al- 
lowed without  objection.  There  was  a  rer- 
diet  for  the  defendant.  And  the  plaintiff  mored 
for  a  new  trial,  which  was  denied.  He  com- 
plains here  of  alleged  error  in  oTermllng  his 
demurred  to  the  defendant's  answer,  and  In  re- 
fusing to  grant  a  new  trial.  The  motion  con- 
tained numerous  grounds.  Borne  of  them  are 
snfBcIoitly  dl^oaed  of  by  what  Is  now  ruled, 
and  none  of  them,  sare  those  alleging  that  the 
verdict  Is  contrary  to  the  law  and  the  evi- 
dence, are  of  enough  Importance  to  require 
special  notice. 

1.  As  will  have  been  observed,  the  first 
ground  of  the  plaintltC's  demurrer  was  direct- 
ed against  the  defendant's  answer  as  a  whole; 
aUeglng  generally  that  the  facts  therein  set 
up  constituted  no  valid  defense,  and  specially 
attaclting  the  same  for  the  reason  that  the 
defendant  failed  to  allege  be  had  taken  tbe 
proper  steps  to  rescind  the  contract  upon  dis- 
covery of  the  fraud  perpetrated  upon  him. 
It  foUowi  that,  If  In  any  of  aie  several  para- 
graphs of  the  defendant's  answer  a  good  de- 
fense was  set  up,  this  ground  of  the  demurrer 
was  properly  overruled;  for  the  entire  an- 
swer could  not  properly  be  stricken,  unless  as 
a  whole  It  was  fatally  defective  In  the  re- 
spects Indicated.  Certainly  there  was  no 
merit  In  either  of  the  obJecHous  urged,— so 
far,  at  least,  as  the  fourtii  paragraph  was  con- 
cerned. Properly  analyzed,  this  was  a  plea  al- 
leging tha.t  the  defendant  had  purchased  the 
newspaper  under  an  express  warranty  as  to 
particulars  materially  affecting  Its  value.  In 
other  words,  it  was  a  warranty  as  to  quality, 
and  the  defendant  had  a  rl^  to  rely  upon 
It  m  defense  to  the  action.  Under  the  t«ms 
of  this  warranty,  It  was  his  right  to  receive 
exactly  such  a  newspaper  as  he  contracted 
for,  and.  if  the  one  delivered  to  him  did  not 
come  up  to  the  terms  of  the  warranty,  be  was 
entitled  to  recoup  the  damages  sustained  by 
Its  breach,  and  ttiuB  practically  secure  a  dim- 
inution of  the  price  corresponding  In  amount 
with  the  difference  between  tbe  actual  mar- 
ket value  of  the  property  and  what  would 
have  been  Its  value  If  the  circulation  of  the 
newspaper,  Its  advertising  patronage,  etc, 
had  been  as  warranted.  The  amount  of  dam- 
ages sustained  by  one  who  purchases  proper- 
ty sold  under  a  warranty  as  to  quality,  and 
which  does  not  come  up  to  the  warranty,  is 
"equal,  at  least,  to  the  dlffermce  between  the 
agreed  price  and  actual  value  as  reduced  by 
defective  quality."  Atkln  v.  Oobb,  56  Oa. 
86.  The  right  of  a  defendant  to  plead  a  breach 


oi  a  wananty  eertslnly  to  not  dQiendent  up- 
on wfaethOT  he  did  or  ffid  not  pnnqttly  crffer 
to  rescind  tbe  contract  upon  discovering  that 
be  had  been  overreadMd  In  tlw  transaction, 
wben  there  has  been  in  fact  no  resGission. 
and  tbe  plaintiff  Is  seeing  an  «ifbRement  of 
the  contract  against  tlu  defendant  What  is 
said  above  apidlea  wlOi  equal  fwee  to  tbe  sec- 
ond ground  of  the  plafntlfl's  donnrrer,  wbldi 
attacked  so  much  of  the  answer  as  was  con- 
fined In  paragraphs  4  and  6^  and  averred 
that  the  same  was  bad  becaose  tbe  defendant 
did  not  therein  allege  any  effort  on  his  part 
to  rescind  the  contract,  and  "restore  the  sdler 
to  his  original  statm."  In  tbe  ai^mment 
h^,  connad  for  flie  plaintiff  In  error  treated 
this  ground  of  the  demurrer  as  though  It  was 
qiectally  directed  against  Uie  fifth  paragraph, 
and  contended  that  It  was  not  competent,  in 
defense  to  an  action  arising  ex  contractu,  to 
plead  as  a  set-off  damages  sustained  by  tea- 
son  of  a  fraud  practiced  upm  the  d^endant 
to  induce  blm  to  enter  into  the  contract  We 
cannot,  however,  undertake  to  deal  with  the 
point  thus  sought  to  be  raised.  In  tbe  first 
place,  had  the  idalntlff  deshred  to  Invoke  a 
special  ruling  upon  the  merits  of  tills  particu- 
lar defense,  be  should  have  demurred  thereto 
separately  upon  the  ground  Just  Indicated. 
But,  even  if  tbe  demurrer  actually  filed  be 
treated  as  If  directed  solely  to  the  fifth  para- 
graph of  tbB  defoidant's  answer,  the  question 
argued  by  counsel  Is  not  properly  presented: 
£or  the  only  reason  asMgned  why  this  item 
of  setoff  could  not  be  pleaded  was  that  the 
defendant  did  not  allege  an  offer  to  lesdnd  as 
soon  as  he  discovered  be  had  been  defrauded. 
Such  an  allegation  was  totally  unnecessary  In 
this  cmmectlon;  for  the  defendant  was  not 
attainting  to  dtfmd  on  the  ground  tbat  the 
notes  sued  oa  were  void  becanse  of  fraud, 
but,  treating  the  contract  as  bhiding  upon 
htm  for  the  reason  that  he  had  not  in  time 
elected  to  rescind,  was  slnqdy  oideavorlng  to 
recover  the  damages  he  had  sustained  because 
of  the  deceit  practiced  upon  him.  The  ques- 
tion whether  he  could  or  could  not  lawfully 
do  this  Is  not  made  by  the  demurrer.  Deal- 
ing with  the  demurrer  as  It  stands,  we  hold, 
without  difilculty.  that  for  no  reason  therein 
stated  did  the  court  below  err  In  declining  to 
strike  the  fourth  and  fifth  paragraphs  of  the 
defendant's  answer,  whetho:  considered  to- 
gether or  takea  singly,  and  subjected  to  tbe 
test  suggested  for  determining  their  suffldeu- 
cy. 

2.  We  fee!  constrained,  bowever.  to  reverse 
the  Judgment  refusing  to  grant  a  new  trial, 
because,  In  our  opinion,  tbe  verdict  was  not 
supported  by  the  proof  submitted  in  behalf 
of  tbe  defwdant  After  a  noost  thorough  and 
careful  study  of  the  brief  of  evidence,  we  are 
convinced  that  be  entlr^  failed  to  establisli 
bis  plea  setting  up  a  warranty.  Taking  tbi^ 
testimony  most  favi»»Ue  to  hhn,  It  simplr 
appeared  that  Knowles,  as  the  agent  of  the 
sellen,  had  made  to  PattUlo  a  number  at  rev 
resentaUons  as  to  the  circulation  and  adrei- 
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tislng  patronage  of  the  paper  at  a  time  long 
preceding  that  at  which  the  sale  to  PattlUo 
was  effected.  Knowlea  bad  not  be«i  con- 
nected with  the  management  of  the  paper 
for  more  than  a  year  prior  thereto.  What 
he  said  to  ^ttillo  neceaBarlly  referred  to  the 
time  when  he  (Knowlea)  was  conducting  the 
paper,  for  he  did  not  profees  to  know  definite- 
ly the  statuB  of  the  buBinesa  after  that  time. 
Id  other  worda.  It  seems  that  he  undertook 
merely  to  present  the  argument  that,  as  he 
had  made  a  success  of  the  enterprise  when 
under  bis  management,  the  paper  would 
prore  a  paying  Inreatment  to  a  competent 
man  desiring  to  purchase  It  Brery  peraon 
of  evw  <»dlnary  obserratlcHi,  whether  exjterl- 
enced  In  the  newspaper  business  or  not,  must 
know  fliat  such  an  argument  Is  not  to  be 
accepted  without  Question;  for  great  dianges 
In  tbB  bnslneas  at  a  newspaper  nuy  occur  In 
a  mxK^  leas  period  than  12  months,  and  wtaat 
might  luuse  have  been  a  profitable  iDTestment 
would  not  necessarily  prove  a  good  one 
montlia  later.  It  Is  troe  tbat  some  of  the 
expressions  used  by  Knowlea  were  indetl- 
ntte  as  to  time,  and  imder  other  circum- 
stances might  hare  been  underatood  as  re- 
ferring to  the  condition  of  the  paper  and  the 
extent  of  the  business  beli^  done  at  the 
time  of  the  sale;  but,  taking  the  testimrar 
as  a  wbole,  it  Is  evident  that  Knowles'  real 
knowledge  of  Its  sltnation  was  confined  to  a 
period  at  least  a  year  prior  to  August,  18^, 
and  he  waa  not  in  a  poalthm  to  make  any 
d^lnlte  statement  as  to  ttie  statns  of  the  bnsl- 
nesB  at  or  about  that  time.  As  to  Knowletf 
opportunities  for  knowing  the  cmdltion  of  the 
paper  after  be  severed  all  connection  there- 
with, FattiUo  was  fully  informed;  so  even  If 
the  former  did  In  fact  midortake  to  make  any 
representatlms  ss  to  the  circulation  of  the  pa- 
per, its  advertising  patronsge,  etc.,  at  the  ttane 
of  the  sal^  Pattlllo  could  not  have  failed  to 
nndentand  that  what  was  said  was  mere 
speculation  or  guesswork,  not  Intended  as  a 
warranty.  Indeed,  Knowles  told  Pattlllo  that 
the  paper  had  "run  down"  consIdenUr  since 
he  had  ceased  to  manage  It,  and  undertook 
merely  to  assnre  PattUlo  tbat  a  man  of  Us 
ability  could  bring  it  up  again  to  a  proaveroos 
basis.  It  follows  that  the  Jury  woe  not  war- 
ranted In  finding  tbat  tiie  r^resentations 
made  by  Knowles  amotmted  to  a  warranty 
respecting  the  condition  of  the  paper,  and  the 
pnAta  realised  tiietefrom,  in  August,  1892, 
much  less  a  warranty  that  under  FattUlo's 
management  the  papor  would  continue  to 
prove  a  profitable  oiterpriae.  So  mnch,  there- 
fore^ of  the  defense  as  related  to  the  alleged 
breadi  of  warranty  completely  fell  to  the 
ground.  Even  if  the  alleged  fraud  perpetrat- 
ed Knowles  can  be  treated  as  legitimate 
matter  of  defense,  the  proof  also  Called  In  tbls 
respect  Euggerated  statements  by  Knowles 
of  what  the  pap»  was  doing  after  he  ceased 
to  manage  It  amounted  to  nothing  more  tban 
steting  a  bare  opinion,  aa  be  did  not  profess 
to  have  any  definite  knowledge  upon  the  sub- 


ject; and,  even  if  he  made  these  statements 
recklessly  and  In  bad  faith,  Fattillo  cannot 
claim  to  have  been  thereby  mlaled  and  de- 
ceived, for,  under  the  clrcumBtances,  he  was 
not  Justified  In  acting  thereon.  As  to  repre- 
sentations made  by  Knowles  concerning  the 
success  of  the  enterprise  while  he  was  con- 
ducting it  In  person,  these  related  to  the  past, 
and  were  employed  in  merely  "puffing"  the 
advantages  of  the  pr<^rty,  In  connection 
with  the  expression  of  a  belief  on  his  part 
that,  what  he  bad  done,  a  num  of  Pattlllo's 
talents  and  experience  conld  likewise  do.  If 
he  pardiased  the  paper.  Knowles'  prediction 
In  this  respect  did  not  come  to  pass,  but  It 
does  not  follow  that  Pattlllo  has,  In  a  l^al 
sense,  been  defrauded.  Judgment  reversed. 
All  the  justices  concurrini^  tatxifi.  LEWIS,  J., 
disquaUfied. 


RYALS  V.  JOHNSON  COUNTT  SAV.  BANK. 
(Supreme  Court  of  Geor^.    March  4,  189&.) 

NOSNKGOTIABLB  NOTBS— TeaSSFSB— SiLBS— VaLUS 

1.  Upon  the  trial  of  a  suit  on  a  promissory 
note  coatalniug  no  negotiable  words,  when  the 
defendant  has  dulj-  filed  a  plea  of  failure  of 
consideration,  and  has  Introdaced  evidence 
t«idlng  to  Busuin  socb  plea,  it  is  error  for 
the  court  to  direct  a  Terdict  for  the  plidntUt 
altbouKh  it  appeared  that  the  plaintiff  was  a 
bona  fide  purchaser  of  the  note,  before  dae, 
and  without  notice  of  any  defense  thereto. 

2.  Where  the  defendant  pleads  that  the  sooda 
for  which  the  note  waa  given  were  worthless, 
it  is  nut  error  to  admit  in  evidence  before  the 
jury,  over  objection  of  hia  counsel,  testimony 
as  to  the  value  defendant  idaced  on  the  goods 
when  he  applied  for  a  policy  of  insorance  on 
a  stock  of  merchandise  which  Included  the  arti- 
cles in  question. 

3.  It  IS  error  in  such  a  case  to  admit  tes- 
timony of  defendant,  over  hia  objection,  that 
the  inanrance  company  would  probably  have 
paid  him  full  value  for  the  goods,  had  he  In- 
sured them  at  the  invoice  price. 

4.  If  then  was  any  error  in  ruling  ont  an- 
swers to  qnestionB  seeking  to  ahow  fraudalent 
collusion  between  the  payee  and  the  holder 
of  the  note  sued,  based  upon  knowledge  of  the 
holder,  at  the  time  he  bought  the  note,  of  de- 
fenses thereto,  such  error  was  harmless  In  this 
ease,  aa  the  answers  to  the  questions  did  not 
tend  to  sustain  any  defense  pleaded  to  the  ac- 
tion. 

(Syllaboa  by  the  Court.) 

Error  from  superior  court,  l>elteir  county; 
C.  G.  Smith,  Judge. 

Action  by  the  Johnson  County  Savings 
Bank  against  W.  R.  Ryals.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Beversed. 

D.  O.  McLennan,  for  jOaintiff  in  ermr.  Bar 
son  ft  McBae,  for  defendant  in  error. 

LEWIS,  J.  The  Johnson  County  Savings 
Bank  sued  Ryals  for  $116.S6  principal,  besides 
interest,  alleged  to  be  due  upon  a  promtsawy 
note  signed  by  the  dtfendant  payable  to  the 
New  Ei^^and  Jewelry  ft  Silverware  Company, 
and  Indorsed  1^  that  company  to  the  i^intiff , 
and  due  aa  follows:    fS&SS,  Kay  10.  1886; 


Digitized  by  Google 


646  32  SOUTUEABTERN  REPORTER.  (Ga. 


936.82,  jDly  10,  1886;  «S8.82,  September  10, 
1686;  ana  $32.82,  November  10,  1S86.  The 
defendant  pleaded  total  failure  of  'considera- 
tlott,  alleging  that  the  note  was  given  for  jew- 
elry bought  of  the  New  England  Jewelry  A 
SUverwai'e  Company,  which  Jewelry  the  com- 
pany represented  to  defendant  was  plated 
wftb  a  certain  amount  of  gold,  and  guarantied 

to  wear  for  years  without  tamliblng; 

that  the  Jewelry  was  nothing  but  brass,  and 
was  only  slightly  smoked  with  gtAA,  and 
would  become  tarnished  with  the  slightest 
handling;  and  that  It  was  absolutely  worth- 
less and  unsalable.  Defendant  further  plead- 
ed that  the  plalntifit  was  not  a  bona  flde  hold- 
er of  the  note,  but  had  entered  Into  a  conspir- 
acy with  the  original  payee,  the  W.  P.  Main 
Company,  and  others,  for  the  purpose  of  de- 
frauding defendant  and  other  merchants;  the 
scheme  being  for  the  Jewelry  company  to  sell 
worthless  Jewelry,  guarantying  it  to  be  heav- 
ily plated  and  to  wear  three  or  four  years,  to 
obtain  the  notes  of  the  purchasers,  and  to 
transfer  Oie  same  to  plalntUT  before  due.  In 
order  to  prevent  defendant  and  others  from 
pleading  and  proving  a  failure  of  considera- 
tion. On  the  trial  of  the  case,  the  conrt,  at 
the  conclusion  of  the  evidence,  directed  a 
verdict  In  favor  of  the  plalntlflC  for  the  amount 
sued  for.  To  this,  and  to  the  admission  of 
certain  evidence,  and  the  exclusion  of  certain 
Interrogatories  and  the  answers  thereto,  the 
defendant  excepted. 

The  testimony  In  behalf  of  plaintiff  tended 
to  establish  the  fact  that  it  was  a  bona  flde 
purchaser,  for  value,  and  before  maturity,  of 
the  notes  sued  upon,  without  notice  of  any  de- 
fense. There  Is  no  evidence  in  the  record  to 
contradict  this.  On  the  other  band,  tbe  testi- 
mony Introduced  in  behalf  of  the  defendant 
tended  to  show  that  tbe  Jewelry  for  whldi 
the  note  was  given  was  warranted  by  tbe 
vendor,  who  was  the  payee  of  the  note,  to  be 
heavily  plated  with  gold,  and  guarantied  not 
to  tainiah  In  three  or  four  yean.  After  the 
goods  were  received  by  tbe  defendant,  be  paid 
the  first  Installment  due  upon  the  note,  and 
sold  some  of  the  goods  to  different  customers 
of  his.  The  goods  appeared  to  be  all  right, 
and  he  was  aware  of  no  defect  In  them  until 
some  of  the  purchasers  from  him  bad  returned 
the  goods,  and  had  shown  him  that  they  were 
BO  easily  tarnished  as  to  be  utterly  worthless. 
On  this  account  he  was  forrred  to  refund  the 
money  to  nearly  all  the  parties  who  bad  pur- 
chased from  him,  and  to  receive  back  tbe 
goods.  He  notified  tbe .  vendor  of  the  goods 
of  their  defects,  and  proposed  to  "ship  back 
the  entire  Icrt,  and  to  sqoare  off  even"  with  li. 
To  this  proposition  the  Jewelry  company  made 
no  reply.  The  defendant  continued  to  try  to 
sell  some  of  the  goods,  and  realized  a  small 
amount  of  money  upon  them,  but  they  were 
utterly  worthless  and  valueless.  Tbe  bulk  ot 
them  he  had  still  on  hand,  and  offered  to  turn 
over  to  tbe  plaintiff.  What  he  realized  from 
the  small  sales  made  would  not  amount  to  as 
mnch  as  the  turn  be  had  paid  apon  the  note 


before  he  had  ootlced  that  they  were  made 
of  nothing  but  brass,  and  were  worthless. 

1.  One  error  assigned  in  the  bill  of  exee^ 
tlons  Is  that  the  court  erred  In  directing  a 
verdict  for  the  plaintiff.  The  case  seems  to 
have  been  tried  below  upon  the  theory  tbat  If 
the  plaintiff  had  In  good  faith  purchased  the 
note  before  due,  and  without  notice  or  knowl- 
edge of  any  defense,  It  would  be  protected 
against  a  plea  of  failure  of  consideration. 
The  note  sued  upon  contained  no  negotiable 
words  whatever.  Section  3^  of  the  GItU 
Code  provides  that  a  bona  flde  holder  of  ne- 
gotiable Instruments,  who  receives  the  same 
before  due,  and  without  notice  of  any  defect 
or  defense,  shall  be  protected  against  any  de- 
fense of  the  character  of  that  set  up  by  the 
maker  In  this  case.  Tbe  term  "negotiable  In- 
strument," as  here  used,  means  sach  Instru- 
ment as  contains  upon  Its  face  negotiable 
words,  and  applies  only  to  paper  wblcb  the 
parties  render  negotiable  as  a  part  of  their 
express  contract.  It  Is  true  that  there  Is  an- 
other section  of  the  ClvU  Code  which  prorldes. 
In  effect,  that  although  a  promissory  note  may 
not  contain  any  negotiable  words,  yet  It  may 
be  negotiated  and  transferred  simply  by  In- 
dorsement by  the  payee,  as  was  done  In  thl^ 
case.  ClT.  Code,  8  3681.  This  section,  how- 
ever, means  that  title  to  such  paper  may  be 
In  this  manner  transferred.  It  does  not,  strict- 
ly speaking,  render  the  paper  a  negotiable  In- 
strument. In  a  similar  manner  may  title  to 
an  account  be  transferred,  namely,  by  a  writ- 
ten transfer  of  the  same.  This  would  make 
the  account  negotiable.  In  the  sense  that  Utie 
thereto  will  be  passed  to  the  assignee,  bat  it 
does  not  follow  that  such  an  assignee  would  be 
protected  against  any  defense  which  the  debt- 
or might  have  against  the  dlalm.  But  this 
Is  no  new  qnestlon  In  this  court  In  the  case 

of  Cohen  v.  Prater,  56  Ga.  208,  It  was  decided  * 
that  "the  Indorsee  of  a  note  containing  no 
negotiable  words  is  chargeable  with  notice  ot 
all  defects  in  tbe  consideration,  although  be 
takes  it  before  due,  and  for  value."  The 
opinion  Bleckley,  J.,  rendered  In  that  cas^ 
fully  discusses  the  various  sections  of  tbe 
Code  bearing  upon  the  qnestlon,  which  aec- 
tlons  are  embodied  in  the  present  Code,  and 
are  stlU  of  force  In  this  state:  and  It  would 
be  useless  wovk  to  attempt  to  add  anything  to 
the  Indd  argoment  he  presents.  To  tbe  same 
effect,  see  Hamilton  v.  Insurance  Co.,  00  Oa. 
TSO,  and  Adams  t.  Robinson,  68  Ga.  627,  690. 
It  follows,  therefore,  that  It  was  utterly  im 
material  whether  or  not  the  defendant  In  er^ 
ror  In  this  case  had  nodce  of  any  defense  tb 
the  note  sued  upon  when  it  was  purchased: 
and,  the  evidence  In  behalf  of  the  maker  of 
the  note  tending  to  sustain  his  plea  of  a  fail- 
ure of  consideration,  tbe  court  erred  hi  direct* 
Ing  a  verdict  for  the  plaintiff. 

2.  It  appears  from  the  evidence  In  tbe  rec- 
ord that  the  maker  (tf  the  note  In  question  had 
obtained  a  policy  of  Insurance  upon  his  stock 
of  merchandise.  Including  the  property  In 
question.   Ha  testified  upon  cross^xanUna- 
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tion  that  he  valaed  thto  JeiTelry  at  aome  anall 
stiiD,  aod  tiiat,  after  be  had  been  burned  oat, 
the  Insurance  company  paid  bhn  about  $20  or 
$25  aa  Insatance  on  the  Jewdry.  I^b  testi- 
mony was  objected  to  by  counsel  for  defend- 
ant, bnt  we  think  It  clearly  admissible,  as 
tendlnjr  to  eetabliafa  an  admission  by  the  par- 
chaser  of  the  goods,  as  to  their  value,  after  he 
had  obtained  poasesslon  of  tbem. 

3.  On  cross-examination  the  defendant  fut^ 
ther  testified  that,  had  be  valued  the  goods  at 
their  Invoice  price,  the  Insurance  company 
would  jffobably  have  paid  him  such  fall  value. 
It  seems  from  the  evidence  that  the  stock  of 
merchandise  of  the  insured  was  burned,'  but 
that  the  bulk  of  the  jewelry  Itself  was  saved 
from  fire.  We  think  the  court  erred  in  ad- 
mitting this  testimony,  over  objection  of  de- 
fendant's counsel;  for  It  was  entirely  Imma- 
terial what  the  Insurance  company  would  have 
done,  had  the  Insured  placed  a  dlCTerent  and 
incorrect  valuation  up(m  his  goods. 

4.  There  were  also  exceptions  taken  and  er^ 
ror  assigned  upon  the  rulings  of  the  court  in 
excinding  divers  cross  questions  and  answers 
thereto  in  the  Interrogatories  taken  out  for 
witnesses  who  swore  In  behalf  of  the  plaintiff 
below.  By  these  questions  counsel  for  de- 
fendant sought  to  show  a  fraudulent  collusion 
between  the  payee  and  the  holder  of  the  note, 
and  knowledge  on  the  part  of  the  bolder,  at  the 
time  it  bought  the  note,  that  the  maker  had 
a  valid  defense  thereto,  and  that  the  object 
of  the  transfer  of  the  note  by  the  payee  was 
simply  to  put  the  plaintiff  In  the  attitude  of  an 
Innocent  irarchaser.  The  answers  to  these 
questions  did  not  ttaaA  to  sustain  any  defense 
pleaded  to  the  action.  Besides,  they  were  en< 
tlrely  immaterial.  In  tne  view  we  take  of  the 
case,  as  the  validity  of  the  plea  of  failure  ol 
consideration  which  was  relied  upon  did  not 
depend  upon  any  knowledge  or  want  of 
knowledge  on  the  part  of  the  holder  of  the 
note  at  the  time  the  same  was  transferred  to 
It  by  the  payee.  T^  exclusion  of  this  testi- 
mony was  therefore  harmless  to  the  defend- 
ant, and  was  not  oroneous.  Jodgment  re- 
vened.  AU  the  Juticea  concnrrlng. 


PHILLIPS  et  al.  v.  WAIT  et  al. 

(Supreme  Court  of  Qeorgia.    March  4,  1809.) 

Paxtmbbship—  Judskeht—  Rivivoa— AioiTDMain 
— Gabnisbuint— AppsAif— DaoiSiOH. 

1.  Where,  upon  the  trial  of  an  action  of  tort 
brought  against  T.  K.  P.,  individunlly,  P.  & 
Co.,  a  firm  composed  of  P.  and  L.  C.  F.,  and 
against  L.  C.  F.,  iodividuallT,  there  was  a  ver- 
dMt  discharging  L.  C.  F.  from  liability,  but 
finding  In  favor  of  the  plaintiff  against  T.  K. 
F.  a  specified  amount,  and  against  P.  &  Co. 
another  specified  amonnt,  this  was,  In  effect,  a 
finding  bmding  P.  individually  for  the  latter 
amoant,  and  It  was  accordingly  proper  to  en- 
ter against  hlih  a  Judgment  for  the  same.  Cer- 
tainly, such  a  Judgment,  after  having  become 
dormant,  was,  upon  a  doe  revival  thereof,  con- 
clusive apon  P. 

2.  ▲  judgment  purporting  to  revive  the  exe- 
cution lasned  upon  a  jud^ent  sought  to  be 


revived  is  amendable  so  as  to  make  tSie  same 

recite  that  the  judgment  itself  is  revived. 

3.  Inasmach  as  tne  existence  of  a  Talid  judg- 
ment against  a  debtor  Is  essential  to  support  a 
judgment  rendered  upon  a  garnishment  proceed- 
ing instituted  to  reach  money  due  to  him  by 
others,  this  court,  In  affirming  a  judgment  of 
the  latter  kind,  which  ia  apparently  lawful, 
but  which  may  be  otherwise  on  account  of  in- 
validity in  the  judgment  against  the  principal 
debtor  (a  question  as  to  which  is  pe'ndmg  here, 
and  about  to  be  sent  back  to  the  trial  court  for 
adjudication),  will  direct  that  the  Judgment  In 
the  garniahment  case  shall  abide  the  final  re- 
sult of  the  Issne  over  the  Judgment  In  the 
main  case. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  II. 
Reld,  Judge. 

Proceeding  between  W.  B.  Phillips,  Jr.,  and 
others  and  W.  T.  Walt  and  others.  There 
was  a  Jodgment  for  tbe  latta,  and  tbe  former 
bring  error.  Afllrmed,  with  directions. 

Simmons  &  Corrigau.  for  plaintiffs  In  errw. 
Shepard  Bryan,  tar  defendants  In  error. 

PBB  OIJRIAM.  Judgment  afiOrmed  on  oon- 
dition,  and  with  dlrectlona. 


MOORE  et  al.  v.  RIPLET. 
(Supreme  Court  of  Georgia.    March  4,  1809.) 
Bases  —  iNaoLvBNor  —  RsosivaBS  —  Liabiutt  Ot 

&TOCKBOLDBB8  —  EXFOBOXBIBIIT  —  Plbasikq  — 

Pabtibb— Law  and  £qciTi — Ybstbd  Rights. 

1.  When  a  petition  filed  against  a  number  of 
the  stockholders  of  a  bank,  alleging  that  such 
bank  Is  insolTent  and  has  no  funds  or  assets  to 
pay  either  creditors  or  depositors,  that  about  the 
sum  of  (75,000  is  due  to  depositors,  that  in  or- 
der to  pay  the  same  it  would  be  necessary  for 
.each  stockholder  to  be  assessed  the  full  amount 
of  fats  Btatntory  liability,  and  that  under  the 
terms  of  Its  chartor  each  stockholder  Is  In- 
dividually llaUe  for  the  ultimate  payment  of 
the  debts  of  the  corporation  to  an  amonnt  equal 
to  the  amount  of  stock  betd  by  him,  makes  the 
persims  named  as  stockholders  defendants  to 
the  Action,  and  prays  judgment  against  each  of 
them  for  the  amount  of  their  statutory  liability, 
such  petition,  in  the  absence  of  a  special  demur- 
rer, not  specifically  pointing  out  the  want  of 
definite  allegations  as  to  the  actual  indebtedness 
of  the  bank,  the  names  of  its  creditors,  and  the 
amounts  due  them,  respectively,  and  tbe  fail- 
ure of  the  petition  to  pray  for  a  judgment  for 
a  specific  sum  against  each  of  the  defendants, 
will  be  held  to  set  forth.  In  substance,  a  cause 
of  action  against  the  defendants. 

2.  Where  an  act  incorporating  a  bank  pro- 
vides that  each  stockholder  shall  be  individual- 
ly liable  for  the  ultimate  payment  of  the  debts 
of  said  corporation  to  an  amount  equal  to  tbe 
amount  of  stock  held  by  him,  such  liability, 
since  the  pa»F;agc  of  tbe  act  of  IS&i,  may  be 
enforced  by  the  receiver  of  an  insolvent  corpo- 
ration, notwithstanding  the  act  was  passed 
subsequent  to  the  act  of  incorporation  which 
fixed  the  liability.  Tbe  provision  of  the  subse- 
quent act  that  such  llaollity  shall  be  consid- 
ered as  an  asset  of  the  bank,  and  enforced  by. 
the  receiver,  is  remedial  in  Its  nature,  does  not 
afTeot  any  vested  right  of  the  creditor,  and  is 
applicable  In  this  case. 

3.  When  a  banking  corporation  has  been 
shown  to  be  insolvent,  and  its  assets  placed  la' 
the  hands  of  a  receiver,  and  in  pursuance  of  an 
order  of  court  the  receiver  undertakes  to  collect 
by  suit  the  liability  of  the  stockholders  for  the 
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paymoit  of  the  debts  of  the  bask  as  fixed  by 
the  statate,  all  of  the  atockholderB  bo  liable 
mar  be  Joined  as  defendants  in  one  action. 

4.  In  snch  a  suit  It  Is  not  neceaaan  that  the 
bank,  aa  a  corporation,  shall  be  made  a  party 
defendant. 

5.  Courts  of  lav  have  jurisdiction  on  proper 
petition,  supported  by  proof,  to  render  a  judg- 
ment  in  such  a  case. 

(Syllabns  by  the  Court) 

Error  flnun  supeiior  conrt,  Fnlton  county: 
J.  EL  Lnmpkln,  Judg^. 

Action  b7  T.  J.  Ripley,  receiver,  against 
W.  W.  Moore  and  others.  A  demurrer  to  the 
petition  was  overruled,  and  defendants  bring 
error.  Affirmed. 

Alexander  &  Lambdin,  Brandon  ft  Ark- 
Wright,  E.  W.  Martin,  and  J.  A.  Clarke,  for 
plaintiffs  In  error.  Anderson,  Felder  &  Davis, 
for  defendant  In  error. 

LITTLE,  J.  The  qnestlona  which  arise  In 
this  case  are  made  by  the  exception  to  the 
ruling  of  the  court  below  In  overruling  a  de- 
murrer to  the  petition. 

L  The  demurrer  alleges  that  the  liability 
of  the  defendants  la  not  plainly,  fully,  and  dis- 
tinctly set  forth  In  the  petition;  that  the  re- 
ceiver has  no  l^ral  authority  to  Institute  suit, 
because  the  liability  of  the  defendants  is  pure- 
ly statutory  directly  to  the  creditors;  that 
there  Is  no  community  of  Interests  between 
the  d^endants  which  would  authorize  a  Joint 
suit  against  them;  that  the  receiver  has  no 
such  common  cause  of  action  against  the  de- 
fendants as  authorizes  a  joint  action;  that 
the  corporation  is  not  made  a  party  defend- 
ant; that  there  is  no  sufQclent  statement  of 
the  resources  and  liabilities  of  the  bank,  nor 
of  the  entire  or  net  amount  of  debts  due  by 
It,  nor  of  the  nature  and  character  of  such 
debts;  that  the  action  is  not  cognisable  by 
courts  of  law,  but  can  only  be  maintained 
in  a  court  of  equity.  The  demurrer  was 
amended,  but  for  the  purposes  of  this  deci- 
sion It  Is  not  necessary  here  to  set  out  the 
amendment.  The  petition  makes  an  ordinary 
suit  at  law,  and,  while  a  Judgment  Is  prayed 
against  each  of  the  defendants,  the  amount 
tor  which  such  Judgm^t  Is  sought  is  not  al- 
leged otherwise  than  by  a  prayer  for  Judg- 
ment against  each  for  the  full  amount  of  his 
statutory  liability.  A  casual  reading  of  the 
petition  shows  that  it  Is  exceedingly  defective, 
and,  even  under  the  liberal  rules  of  pleading 
In  force  in  this  state,  It  can  barely  be  main- 
tained against  the  Interposition  of  a  general 
demurrer.  Accepting  all  the  allegations  of 
the  petition  as  true,  the  several  liability  of 
the  defendants  must  vary  in  amount  accord- 
ing to  the  nnmber  of  shares  of  stock  held  by 
each.  By  the  act  of  Incorporation,  each  stock- 
holder Is  made  individually  liable  Cor  the  ulti- 
mate payment  of  the  debte  of  the  corporatloa 
to  an  amount  equal  to  the  amount  of  stock 
held  by  him.  It  becomes  a  material  gne»- 
tlon,  therefore,  to  ascertain,  in  order  to  fix 
the  liability  of  the  stockholders,  what  Is  the 
Indebtednen  of  the  bank.  The  petition  no- 


where aetB  out  tb»  amount  of  such  Indebt- 
edness. It  does  allege  that  the  bank  Is  in- 
solvent, and  has  no  funds  or  asseta  to  pay 
either  creditors  or  depositors,  and  tliat  It  Is 
necessary  for  the  receiver  to  collect  from  the 
stockholders  the  amount  of  their  statutorj- 
Uablllty  to  pay  off  the  Indebtedness  of  the 
bank.  It  also  alleges  that  the  bank  Is  due 
Its  depositors  about  $76,000,  and.  In  order  to 
pay  the  same,  It  is  necessary  for  each  stock- 
holder to  be  assessed  the  full  amonnt  of  bis 
statutory  liability.  The  allegations  ttiat  the 
bank  is  Insolvent,  and  has  no  assets,  and  that 
the  amonnt  due  depositors  Is  about  $75,000, 
are  'so  general  in  their  nature  that,  in  order 
to  ascertain  the  liability  of  any  one  of  the 
defendants.  It  is  necessary  that  a  calculation 
should  l>e  made;  nor  could  any  calculation 
be  certain  In  its  results  without  assuming  the 
Indebtedness  to  be  of  a  particular  amount 
The  petition  states  that  such  Indebtednen  to 
the  depositors  Is  about  |75,000.  It  Is  the  re- 
quirement of  our  Code  that  the  petition  shall 
plainly  and  distinctly  set  forth  the  plaintiff's 
cause  of  action,  and  In  an  ordinary  case  at 
common  law  It  is  necessary  that  the  plain- 
tiff should  name  a  sum  for  which  he  prays 
Judgment.  The  demurrer  filed  to  the  peti- 
tion, so  far  as  It  relates  to  the  matters  now 
In  hand,  can  only  be  held  to  be  general.  It 
does  not  specifically  set  out  any  defect,  or 
want  of  necessary  allegation.  When  offered 
as  a  special  demurrer,  It  will  be  found  to  be 
very  vague  and  uncertain.  So  that.  In  deal- 
ing with  It,  we  can  only  treat  It  as  general, 
and,  BO  treating  It  we  find  that  the  petition 
alleges  the  Insolvency  of  the  bank,  that  It 
has  no  assets  to  pay  Its  creditors,  that  It  Is 
due  to  one  class  of  its  creditors  $75,000,  and, 
In  order  to  pay  this  amotmt  It  Is  necessary 
that  each  stockholder  shall  pay  the  full 
amount  of  his  statutory  liability.  The  statu- 
tory liability  Is  fixed  by  the  charter.  The 
number  of  shares  at  their  par  value  furnishes 
a  basts  from  which  such  liability  can  be  as- 
certained; and  when  a  judgment  Is  prayed 
against  each  stockholder  it  will  be  held  that 
the  prayer  is  for  the  entire  liability.  Evi- 
dently the  {deader  proceeded  on  the  maxim. 
"Cerium  est  quod  certum  reddl  potest"  One 
dlfllculty  In  the  application  of  that  maxim, 
however,  is  that  the  necessary  fact  of  the  In- 
debtedness of  the  bank  is  alleged  to  be  about 
a  given  sum.  This  uncertainty,  however,  is 
relieved  by  the  further  allegation  that  the 
bank  li  insolvent,  and  has  no  fonda  or  assets 
to  pay  creditors.  Con^dertag  ail  the  alle- 
gations, we  must  hold  that  the  petition.  In 
the  absence  of  a  demurrer  specially  directed 
to  and  specifying  the  defects  therein,  la  good 
In  substance. 

2.  The  point  Is  also  made  by  .  the  demurrer 
that,  as  the  liability  set  out  In  the  petition  is 
purely  statutory,  the  right  of  action  Is  direct- 
ly In  the  creditors,  and  the  receiver  has  no 
right  to  institute  the  action.  It  Is  argued 
also,  in  this  connection,  that  the  receiver  was 
not  anthorized  to  Institute  tbe  action.  The 
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act  Incorporating  the  State  Baviiis*  AjModft- 
tlon.  and  wblch  ftxet  the  liability  of  Its  ttodE- 
bolder*,  does  so  In  the  followingr  langD^: 
"*  •  •  Bach  stockholder  shall  be  IndMd- 
ually  liable  for  the  ultimate  payment  of  the 
debts  of  said  corporation  to  an  amount  equal 
to  the  amount  of  stock  held  by  him."  Acts 
1888,  p.  82,  I  S.  The  statate  Is  silent,  as  to 
-who  shall  have  the  right  to  enforce  this  lia- 
bility, Id  words.  It  simply  fixes  the  liability. 
In  a  number  of  the  states  the  statute  on  this 
subject  goes  farther,  and  prescribes  in  terms 
that  tbe  creditors  bare  the  right  to  enforce  It 
for  their  benefit.  It  snfflces  us,  howerer,  to 
obserre  that  our  statute  prescribes  tbe  lia- 
bility, which  is  for  the  ultimate  payment  of 
tbe  debts  of  the  corporation  in  proportion  to 
the  number  of  shares  held;  and  while  we 
are  not  prepared  to  say  that  a  single  creditor 
nor  a  number  of  creditors  of  the  hank  could 
not,  under  this,  maintain  an  action  against  a 
Btockholder  who  la  llaUe,  we  at  the  same 
time  know  of  no  reason  why  a  receirer  of 
tbe  corporation,  charged  with  tbe  duty  of 
collecting  whatever  assets  properly  belong 
to  the  corporation  which  are  liable  for  the 
payment  (tf  Its  debts,  might  not  in  equity, 
under  this  statute,  seek  and  have  a  decree 
against  all  such  stockholders  for  the  bene- 
fit of  all  the  creditors,  inasmuch  as  the  court 
has  taken  possession  of  the  estate  of  the 
corporation  on  the  application  and  for  the 
benefit  of  its  creditors,  and  the  receiver  Is 
but  the  active  officer  of  the  court  to  collect 
tbe  assets,  and  apply  their  proceeds  to  tbe 
exUngntshment  of  the  debts  due  by  the  cor- 
poration. True,  the  liability  fixed  by  the  act 
of  incorporation  Is  not  to  the  corporation 
Itself,  but  to  Its  creditors;  and  while  all  the 
property  of  the  corporation,  Including  debts 
due  to  It,  Is  a  fund  which  goes  Into  the  hands 
of  the  reeelva  for  tbe  benefit  of  the  credit- 
ors, and  If,  as  Is  true,  the  liability  of  the 
stockholders  can  only  be  applied  to  tbe  ex- 
tinguishment of  debts,  and  it  exists  In  favor 
of  the  creditors,  it  would  seem  to  be  In  con- 
sonance with  equity  practice  to  gather  In  all 
tbe  funds  n^de  available  by  law  for  pay- 
ment of  the  creditors,  and  then  complete  the 
whole  matter  by  distribution.  But,  however 
this  may  be,  our  Civil  Code  (section  1890) 
provides  that  this  individual  liability  is  an 
asset  of  tbe  corporation,  and  shall  be  en- 
forced by  the  receiver  or  other  officer  having 
tbe.  legal  right  to  collect  and  distribute  the 
assets  of  the  failed  corporation.  The  provi- 
sions of  this  statute  seem  to  settle  the  ques- 
tion. They  are  codified  from  the  act  of  1894. 
Acts  1884,  p.  76.  It  is,  however,  objected 
that,  inasmuch  as  this  act  was  passed  subse- 
quent to  the  act  Incorporating  the  bank,  in 
which  latter  act  the  liability  of  stockholders 
is  fixed,  to  apply  It  In  this  case  would  give 
to  tbe  act  of  1894  a  retroactive  application. 
This  contention  Is  not  sound.  The  act  of 
1S88  created  a  liability  on  tbe  part  of  stock- 
holdera  for  the  ultimate  payment  of  the  debts 
of  the  corporation  to  an  amount  equal  to  the 


amount  of  stock  held  by  each,  and  to  apply 
the  act  of  1894  would  not  be  In  any  way  to 
increase  or  change  the  liability  fixed  by  the 
act  of  Incorporation.  The  vested  right  given 
to  the  creditors  of  the  bank  by  the  latter  act 
was  to  hold  the  stockholder  liable  for  his 
debt  in  the  proportion  named.  This  is  not 
taken  away  nor  afEected  by  the  act  of  1894, 
but  that  act  recognizes  the  same  liability, 
and  simply  declares  a  remedy  or  means  of 
enforcement  of  the  right  given.  While  the 
act  declares  the  liability  to  be  an  asset  of  the 
bank,  It  does  so  In  the  sense  of  providing  for 
the  enforcement  of  the  right  previously  giv- 
en, and  for  the  purpose  of  distributing  the 
proceeds  arising  from  the  liability  among 
the  persons  entitled  to  It  by  the  act  of  Incor- 
poration. It  must,  therefore,  be  a  remedial 
act,  and  as  such  has  direct  application  In  this 
case.  By  Its  provisions  no  injustice  is  work- 
ed to  the  creditor,  nor  are  any  of  the  rights 
of  that  class  lessened.  It  is  provided  by  our 
Political  Code  (section  6)  thst  laws  looking  to 
the  remedy  or  mode  of  trial  may  apply  to  con- 
tracts entered  into  prior  to  their  passage. 
Such  a  construction  does  not  contravene  the 
provisions  of  our  constitution.  See  Civ. 
Code,  {  5781.  See,  also,  Bedg.  St  Const  p. 
160;  Prltchard  v.  Ralhroad  Co.,  87  Ga.  294,  13 
S.  B.  483.  It  is  our  conclusion,  therefore, 
that,  if  authorised  by  the  court,  the  leceiver 
had  the  legal  right  to  Institute  an  action 
against  the  stockholders  to  enforce  this  fixed 
liability  for  the  iMneflt  of  creditors.  We  con- 
clude, also,  from  an  Inspection  of  the  order, 
that  the  receiver  was  authorized  to  bring 
such  suits,  If  it  were  a  question  of  doubt, 
the  receiver  havii^  ao  construed  the  ord«-. 
and  the  court  having  subsequently  ratified 
his  action,  the  ratification  would  be  the  equiv- 
alent of  an  original  order  allowing  suit  to  be 
brought 

8.  Another  objection  to  the  petition,  which 
is  raised  by  demurrer.  Is  that  there  Is  not 
such  a  community  of  interest  between  the 
named  defendants  as  authorizes  a  joint  ac- 
tion to  be  brought  against  them.  We  think 
this  question  bas  been  settled  by  tbe  decision 
in  tbe  case  of  Brobston  v.  Downing,  90  Oa. 
505,  22  S.  E.  277.  It  Is  true  that  the  action 
filed  there  was  an  equitable  petition,  but  tbe 
point  was  made  by  special  demurrer  that  there 
was  no  such  community  of  Interests  between 
the  defendants  as  entitled  the  plaintiff  to 
maintain  tbe  Joint  action.  The  petition  was 
filed  to  enforce  the  statutory  liability  of  stock- 
holders, as  here,  and  the  court  ruled  in  that 
case:  "Where  the  corporation  is  insolvent, 
and  has  no  assets  applicable  to  the  payment 
of  Its  unsecured  creditors,  one  or  more  of 
these  creditors  may  bring  suit  •  *  • 
against  all  of  the  stockboldera  4o  enforce 
their  statutory  liability,"  etc.  The  question 
has  been  decided  diff^otly  in  tbe  courts  of 
several  of  the  different  states.  In  some  It  Is 
r^nlated  by  statute.  In  New  York,  the  ac- 
tion may  be  maintained  against  all  tbe  stock- 
holders. Weeks  v.  Love,  50  N.  T.  668.  la 
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Ohio,  under  s  statute  founded  on  prior  decl- 
siona  of  the  courts  of  that  state,  the  same 
rullDg  has  been  made.  Umsted  t.  Basklrk, 
IT  Ohio  St.  1]3.  In  MiBsourl  It  has  been  held 
that  It  Is  not  a  Joint  liability.  Perry  v.  Tur- 
ner, 55  Mo.  418.  The  basis  of  the  ruling 
that  all  the  stockbcdders  may  be  joined  In  the 
same  suit,  In  the  absence  of  a  statute.  Is 
deaiiy  stated  by  the  court  of  appeals  of  New 
York  in  the  case  of  Coming  t.  McCulloagh, 
which  Is  reported  In  49  Am.  Dec.  287,  where 
the  court  say:  "Individual  liability  of  a  stock- 
holder under  a  charter  which  declares  stock- 
holders personally  liable  for  debts  ooutracted 
by  tiie  corporation  Is  not  a  new  liability  cre- 
ated by  the  act,  but  Is  a  preservation  of  the 
common- law  liability  which  members  would 
lacor  AS  partners  for  the  engagements  of  the 
corporation,  w«re  It  not  Incorporated."  See, 
also,  Sotithmayd  t.  Ross,  8  Conn.  02;  Sewall 
T.  Allen,  6  Wend.  336;  Brlckson  v.  Nesmlth, 
46  N.  H.  371;  New  England  Commercial 
Baak  T.  Stockholders  of  the  Newport  Steam 
Factory,  6  B.  I.  154. 

4.  It  has  been  further  ui^ ed  that  this  ac- 
tion cannot  be  maintained  because  the  bank 
Is  a  necessary  party  defendaEit.  and  bas  not 
been  made  such.  The  allegation  Is  latide  by 
the  petition  that  the  bank  is  entirely  Insol- 
vent, and  has  no  assets,  and  the  suit  Is 
.broaght  for  the  one  purpose  of  enforcing  the 
personal  liability  of  the  stockholders  named 
as  defendants.  Why,  then,  should  the  Insol- 
vent corporation,  whose  assets  hare  been 
placed  In  the  bands  of  the  receiver,  the  plain- 
tiff In  the  case,  be  a  necessary  party  to  the 
proceedings?  No  Judgment  Is  sought  against 
the  corporation.  The  original  liability  was 
for  the  Immediate  benefit  of  creditors,  and  by 
the  recovery  the  corporation  would  be  bene- 
fited. If  It  be  said  that  the  bank  should  be  a 
party  because  It  Is  the  debts  of  the  corpora- 
tion which  are  to  be  paid,  tbe  reply  Is  tbat 
such  corporation  exists  only  In  name.  In 
fact»  Its  assets  have  all  been  taken  In  charge 
by  the  court  tor  the  benefit  of  Its  creditors, 
and  the  court  is  proceeding  to  ^ther  up  its 
assets  for  the  benefit  of  the  creditors,  and, 
incidentally,  of  course,  for  the  benefit  of  the 
corporatlMi.  The  creditors  would  be  required 
to  establish  tbelr  claims  before  they  partici- 
pated In  the  proceeds  arising  from  the  assets 
of  the  bank.  In  the  case  of  MIckles  v.  Bank, 
11  Paige,  126,  It  was  ruled  that  in  such  a 
case  tbe  corporation  need  not  he  made  a  party. 
Further,  by  the  act  of  1804  (Civ.  Code,  S  1890), 
whidi  IB  above  dted,  this  liability  of  stock- 
holders Is  placed  among  the  assets  of  the  in- 
s<dvent  corporation,  and  it  Is  declared  that  tbe 
receiver  Is  the  proper  person  to  sue  and  en- 
force the  liability,  thus  making  that  offlcer 
tbe  statutory  plaintUf.  We  know  of  no  rea- 
son why  there  should  be  any  other  defendants 
than  those  liable  under  the  provisions  of  the 
statute.  Tbe  receiver  represents  all  tbe  par- 
ties at  interest.  He  represents  the  bank  as 
well  as  all  tbe  creditors;  and  while  It  might 
not  ccoBtltnte  a  mlvjotoder  for  the  bank  to  be 


made  a  party  In  an  equitable  proceeding  where 
all  tbe  parties  are  brought  Into  conrt,  and  an 
account  bad,  and  decrees  for  contribution 
and  distribution  made,  there  Is  no  necessity. 
Id  an  action  at  law  brought  by  tbe  receiver 
to  recover  the  amount  due  under  the  statutory 
liability  of  the  defendants,  to  make  the  cor- 
poration a  party  defendant. 

5.  Another  ot  the  grounds  Urged  by  tbe 
demurrer  Is  that  a  suit  of  this  character  Is  not 
cognisable  by  courts  of  law.  We  cannot  bos- 
tain  this  position.  Courts  of  law.  hi  tb!s 
state,  sdmUitster  equitable  relief  when  It  is 
so  prayed,  and  the  facts  warrant  such  ac- 
tion. It  may,  under  the  pleadings  hi  tbe 
present  case,  be  difficult  for  the  plaintiff  to 
make  such  exact  and  specific  allegations  as  to 
tbe  indebtedness  of  tbe  bank  and  tbe  value 
of  Its  assets,  so  as  to  show  tiie  liability  of  tbe 
stockholders  under  the  act  of  Incorporation, 
without  a  resort  to  an  equitable  petition  and 
prayers  for  equitable  relief,  so  as  to  apply  the 
principles  of  equity  and  equity  practice  In  tiie 
settiement  of  the  liability  of  the  defendants. 
But  because  be  has  not  dwe  so  we  are  not 
compelled  to  say  that  tbe  anlt  has  not  been 
properly  brought  on  the  common-law  side  of 
tbe  court.  The  difficulties  which  attend  the 
allegation  and  proof  of  such  facts  as  show  the 
liability  of  each  of  the  stockbokletB  against 
whom  Judgment  is  prayed  does  not  afford  a 
bar  to  the  rendition  of  such  Judgmrait  when 
a  proper  petition  Is  supported  by  proper  proof. 
Judgment  affirmed.  All  the  Justices  concur- 
ring* 


PATNB  V.  ATLANTA  CONSOL.  ST.  BY.  00. 
(Supreme  Court  of  G«rgl&.    March  4,  ISBB.) 
NoiTBUiT— IsstnnioiaKT  Bvidshob. 
When,  on  the  trial  of  a  suit  for  damages 
for  a  malicloQS  pnMecution,  there  is  no  evidence 
couoecUng  the  defendant  with  the  proaecndiw. 
It  Is  not  error  to  order  a  nonsuit. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  J.  D. 
Berry,  Judge. 

Action  by  Besa  Payne  against' tbe  Atlanta 
Consolidated  Street-Rallway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Lumpkin  &  Colquitt  and  Brandon  A  Ark- 
wrlght,  for  philntiff  In  error.  Goodwin,  West- 
moreland &  HaUman,  for  defendant  to  error. 

PER  CURIAM.  Ju^ment  affinned. 


CORPORATION  OP  LONDON  ASSUHANCK 

V.  PATBR80N  et  ml. 
(Supreme  Conrt  of  Georgia.    March  4,  1809.) 

Ihstjranoi  —  Contract  —  Soopb— Coitccbbbot  Is- 
suBANoa— ADnrBrmNT  aw  Lubiutt — AmAL 

— BlOHT  TO  COMPUIH— ELlBMUCSS  EkBCMU 

1.  Apparently,  the  auditor  to  whom  this  case 
was  referred  for  the  purpose  of  detenuiniDC 
how  a  Ims      fire  shonld  be  adjusted,  as  be- 
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tweeD  the  Ininred  and  each  of  •ureral  insurers, 
correctly  found  that  an  application  for  insur- 
aoce  presented  by  the  insured  to  one  of  the 
insnren  was  not  specific  as  to  the  precise  prop- 
erty sought  to  be  insured.  But,  whether  this 
be  true  or  not,  it  afflrmatlTely  appears  that  no 
sobstaotial  right  of  the  party  complaining  of 
this  ruling  wa«  prejudiced  thereby. 

2.  When  a  memorandum  of  a  contract  for  ad- 
ditional basurance  is  indorsed  upon  a  policy  pre- 
viouBiy  Issued,  the  stipulations  therein  contain* 
ed,  in  80  far  as  the  same  may  be  applicable,  are 
to  be  treated  as  constituting  the  basis  of  the 
new  contract,  (a)  In  the  present  case  the  in- 
dorsement contemplated  additional  inaarance 
which  should  coTer  the  entire  interest  of  the  in- 
sured in  the  property  specified,— not  merely  a 
three^fths  interest  therein,  which  was  the  ex- 
tent of  the  risk  originally  assumed,  (b)  Even 
if  error  was  committed  bi  admitting  parol  evi- 
dence offered  to  show  the  intention  of  the  con- 
tracting parties,  no  injory  thereby  resulted 
to  the  insurer. 

3.  One  of  the  insurance  companies  being,  in 
any  eveDt,  liable  to  pay  in  full  the  amount  ex- 
pressed in  its  contract,  the  mere  fact  that  the 
auditor  estimated  the  value  of  the  property  de- 
stroyed upon  an  erroneous  basis  affords  to  this 
company  no  lust  cause  of  complaint. 

4.  Under  tne  express  provisionB  of  what  Is 
commonly  known  as  the  "American  Clause," 
though  It  be  contained  In  an  "open"  policy,  not 
immediately  attacbins  to  any  specific  risk,  the 
date  to  be  looked  to  In  detenninlng  whether 
concurrent  insnrance  is  prior  or  subsequent  "in 
day  of  date  to  this  policy"  Is,  not  that  upon 
which  the  policy  attached  to  a  specific  nsk, 
but  that  upon  which  the  policy  was  issued. 

5.  An  ininrer  in  no  way  interested  in  an  ad- 
justment made  between  tne  Insured  and  a  sub- 
sequent Insurer  is  not  in  a  position  to  question 
the  correctness  thereof. 

(Syllahns  by  the  Court.) 

t 

Error  from  snperior  court,  Glynn  coonty; 
J.  L.  Sweat,  Judge. 

Action  by  Paterson,  Downing  Sc  Co.  agalnat 
tlie  Corporation  of  the  Loudon  Assurance  and 
others.  Oxc^lons  of  tuUd  corporation  to  the 
report  of  an  auditor  were  orerruled,  and  It 
brings  error.  Affirmed. 

Brantley  &  Bennet  and  W.  W.  MacFarland, 
for  plaintiff  In  error.  Goodyear  &  Kay,  King 
&  Spalding,  Mercer  &  Mercer,  and  Atkinson 
&  Dunwoody,  for  defendants  in  error. 

LiT7MPKIN,  P.  J.  Before  undertaking  to 
deal  with  the  several  asslgnmenta  of  error 
presented  by  the  bill  of  ezceptiong  in  this  case, 
it  Is  proper  to  set  fOrth  a  statement  of  some 
of  the  leading  facts  disclosed  by  the  record, 
which  will  serve  both  to  explain  the  nature  of 
tbe  controveray,  and  to  Indicate  the  relevancy 
and  materiality  of  tbe  questions  upon  which 
L-ullDgs  are  Invoked:  Paterson,  Downing  & 
Co.,  of  New  York  Olty,  were  engaged  In  buy- 
insr  and  exporting  naval  stores.  They  had 
agents  or  business  connections  at  nearly  all  of 
tbe  South  Atlantic  and  Oulf  ports,  including 
Bniuswlck,  Qa.,  tbrougb  whom  rosin  and  tur- 
pentine were  purchased  at  Inland  points,  trans- 
ported by  rail  to  these  ports,  and  then  loaded , 
311  veaaels  for  export.  Desiring  protection 
i^ainst  possible  losses  by  flre,  Paterson,  Down- 
&  Co.  during  the  fall  of  189a  applied  to  the 
riiames  &.  Mersey  Marine  Insurance  Company 
ind  tbe  Corporation  of  the  London  Assurance 


for  Insurance  to  the  amount  of  950,000,  which 
should  cover  all  naval  stores  subsequently  pur- 
chased, not  only  while  stored  In  warehouses 
at  these  several  ports  awaiting  export,  but 
also  while  Id  transit  from  Inland  points  to  the 
coast.  The  company  first  named  undertook 
to  carry  two-flfths,  and  the  latter  company 
three-fifths,  of  the  Insurance  applied  for;  and 
accordingly  each  Issued  what  fs  commonly 
known  as  an  "open  policy,"  dated  October  12, 
1895,  the  purpose  of  which  was  to  enable  the 
insured,  by  simply  reporting  a  shipment  from 
a  given  point,  and  agreeing  upon  the  rate  of 
premUmi.  to  iiiimeLllntel.v  bring  wltliln  tbe 
protection  of  the  polky  any  ijarttetilar  con- 
signment they  uitKlit  wish  to  be  covered 
thereby.  I-*ter,  the  Insured  applied  to  the 
Corporation  of  the  London  Assurance  for  addi- 
tional Insurance,  to  cot«*  all  naval  stores 
while  located  at  certain  designated  ports,  the 
value  of  which  should  be  In  excess  of  the  $50,- 
000  for  which  they  were,  as  above  stated,  al- 
ready Insured.  Thereupon,  under  the  date  of 
December  18,  1896,  this  company  entered  up- 
on the  policy  previously  Issued  by  It  the  fol- 
lowing indorsement:  "It  Is  hereby  understood 
and  agreed  that  upon  notice  from  the  assured, 
and  from  the  time  such  notice  la  given,  pro- 
vided It  be  before  known  loss,  this  policy  shall 
cover  not  exceeding  $50,000.00  on  the  excess 
of  $50,000.00  on  goods  as  herein  described,  at 
the  ports  enumerated  herein,  for  a  period  of 
not  exceeding  fifteen  days;  such  period,  how- 
ever, to  be  renewable  one  or  more  times  for 
other  periods  of  fifteen  days,  each  upon  notice 
from  the  assured  prior  to  the  beginning  of  such 
other  period,— a  premium  to  be  arranged  to  be 
paid  for  each  period."  On  January  11,  1890, 
the  Insured  gave  notice  that  they  desired  ad- 
ditional insurance  on  naval  stores  located  at 
Bniuswlck,  to  the  extent  of  $50,000,  agreeably 
to  this  Indorsement,  for  a  period  of  1'*  days 
from  that  date;  and  the  company  accepted 
the  notice,  and  fixed  the  premium.  Further 
notices  were  from  Hme  to  time  subseqTiently 
given  and  accepted,  by  which  this  insurance 
was  extended  for  successive  periods  of  IB 
days;  the  last  notice  stipulating  that  the  pe- 
riod to  be  covered  was  from  March  26  to 
April  10,  1806.  A  loss  by  flre  occurred  on 
April  2d,  tbe  greater  part  of  tbe  goods  on  stor- 
age In  Brunswick  being  consumed.  Besides 
the  insurance  above  referred  to,  tbe  Insured 
held  a  number  of  policies,  covering  the  same 
property,  which  had  been  Issued  by  various 
fire  Insurance  companies  at  different  periods 
during  the  latter  part  of  tbe  year  IS^  and 
tbe  early  part  of  1896.  An  attempt  was  made 
to  adjust  the  loss,  but  the  several  companies 
failed  to  agree  among  themselves  as  to  the 
respective  proportion  thereof  each  should  bear. 
This  gave  rise  to  the  present  litigation,  the 
purpose  Of  which  was  to  fix  the  liability  of 
each,  and  to  co^^)el  payment  to  the  Insured 
accordingly.  The  case  involved  many  com- 
plicated questions,  both  of  law  and  of  fact, 
and  was  referred  to  an  auditor,  who  duly 
made  a  report  covering  all  the  points  at  Issue. 


652 


SOUriiKVSTERN  lUil'OKXlilt. 


Being  dissatisfied  wltli  the  auditor's  findings 
concerning  tbe  adjustment  to  be  made  of  the 
loss,  the  Corporation  of  the  London  Assurance 
filed  numerous  exceptions  to  his  report;  and, 
the  same  being  overruled  and  disallowed  by 
the  court  below,  that  company  now  brings 
the  case  here  for  review.  Such  other  facts  as 
are  necessary  to  an  understanding  of  the 
questions  presented  for  adjudication  will  be 
stated  -in  Immediate  connection  with  the  points 
to  which  the  same  relate,  and  will  be  devel- 
oped as  occa^<Hi  requires  In  tbe  dlscusalon 
which  follows. 

1.  It  appeared  on  the  hearing  before  the 
auditor  that  a  portion  of  tbe  goods  destroyed 
by  fire  arrived  In  Brunswick  prior  to  Octo- 
ber 12,  1805;  and  it  was  Insisted  by  the  Lon- 
don Assurance  Company  that  it  was  not  lia- 
ble, either  under  the  policy  issued  by  it  on 
that  date,  or  under  the  indorsement  of  De- 
cember 18th  entered  thereon,  to  pay  any  part 
of  tbe  loss  thus  sustained.  E<xceptlon  is  tak- 
en to  the  finding  of  the  auditor  "that  the  sev- 
eral notices  given  under  and  by  virtue  of  the 
Indorsement  of  December  18,  1895,  on  the 
defendant's  policy,  for  the  purpose  of  procur- 
ing excess  insurance  as  thereby  provided, 
were  'silent  as  to  the  receipt  of  tbe  stuff  de- 
signed to  be  covered  by  them.' "  The  rec- 
ord, however,  shows,  manifestly,  that  this 
complaint  is  without  merit  la  tbe  first 
place.  It  would  seem,  the  auditor's  finding 
was  in  accord  with  the  only  possible  con- 
struction which  could  be  placed  upon  the 
language  In  which  these  notices  were  couch- 
ed. Besides,  notwithstanding  the  same  did 
not  specifically  limit  the  operation  of  the  in- 
surance thereby  effected  to  goods  received 
subsequently  to  October  12,  the  auditor  ex- 
pressly announced  his  conclusion  to  be  that, 
in  view  of  the  parol  evidence  submitted,  "It 
was  the  intention  of  the  plaintiffs  and  the 
mM  London  Assurance,  as  evidenced  by 
llieir  dealings,  •  •  *  that  this  indorse- 
ment was  not  designed  to  cover  goods  receiv- 
ed prior  to  October  12,  1885."  Accordingly, 
IB  fixing  tbe  liability  of  this  company,  the 
auditor  found  that  It  was  answerable  only 
for  its  Just  proportion  of  the  loss  on  goods 
which  arrived  in  Brunswick  after  that  date, 
which  ruling  gave  to  this  company  the  full 
benefit  of  Its  contention,  and  relieved  It  of 
all  liability  as  to  other  goods  destroyed  in 
the  same  fire. 

Another  question  presented  for  deter- 
mination Is,  what  was  the  legal  effect  of  the 
indorsement  of  December  18th,  above  quot- 
ed, which  was  entered  on  the  policy  previ- 
ously issued  by  the  London  Assurance?  Ob- 
viously, it  was  the  intention  of  tbe  parties  to 
provide  for  additional  insurance,  to  become 
operative  whenever  the  insured  gave  the  re- 
quired notice,  and  the  premium  to  be  char- 
ged was  fixed,  upon  the  same  terms  and  con- 
ditions, so  far  as  applicable,  as  had  been  pre- 
Ttously  agreed  on  when  the  company  wrote 
its  policy  corerlng  tbe  930,000  risk  originally 
accepted.    In  other  words,  the  company 


agreed,  if  called  upon  by  the  Insured*  to  in- 
crease the  amount  of  Insurance  It  had  in  tbe 
first  Instance  undertaken  to  carry;  and.  In- 
stead of  issuing  another  itolicy  containing 
the  stipulations  upon  which  such  additional 
insurance  was  proposed,  the  plan  was  adopt- 
ed of  indorsing  Its  proposal  upon  a  policy 
already  held  by  the  assured,  In  which  the 
terms  and  conditions  upon  which  It  was  will- 
ing to  insure  the  property  in  question  were 
fully  and  distinctly  set  forth.  The  method 
pursued  of  evidencing  this  agreement  on  the 
part  of  the  company  was  very  similar  to 
that  commonly  employed  of  extending  the 
period  for  which  a  policy  is  originally  issued; 
the  only  difference  being  that  the  Indorse- 
ment now  under  consideration  was  Intended 
to  expressly  fix  the  amount,  as  well  as  the 
periods,  of  the  inBuranee  thus  provided  for. 
It  la  well  settled  tliat,  In  the  event  a  new 
contract  is  entered  Into  between  the  Insurer 
and  the  Insured,  It  is  not  essential  that  the 
same  should  be  evidenced  by  the  Issuance  of 
another  and  distinct  policy.  On  the  contra- 
ry, "a  policy  of  Insurance  may  Ik  renewed 
by  tbe  underwriters  for  an  additional  term 
beyond  that  mentioned  In  It,  by  the  mere  is- 
suance of  a  renewal  receipt  or  certificate, 
and  this  is  the  custom  and  practice  In  tbe 
Insurance  business."  7  Am.  &  Eng.  Enc. 
Law,  1011.  In  sncb  case  "the  renewal  has 
the  effect  of  a  new  contract,  but  upon  the 
same  terms  and  conditions  as  the  old."  Id. 
1012.  It  follows,  of  course,  that  where  the 
plan  is  adopted  of  evidencing  a  new  con- 
tract of  Insurance  by  merely  Indorsing  upon 
a  policy  previously  Issued  a  memorandum 
of  the  date,  amount,  and  subject-matter  of 
the  additional  insurance  effected,  the  policy 
upon  which  such  entry  is  made  Is  to  be  look- 
ed to.  In  ascertaining  the  terms  and  condi- 
tions governing  the  new  contract  Accord- 
ingly, we  hold  in  the  present  case  that  the 
indorsement  of  Decemt>er  IStb  Is  to  be  re- 
garded as  equivalent  to  the  Issuance  of  an 
entirely  new  and  distinct  policy  bearing  that 
date,  and  containing  all  the  stipulations  set 
forth  In  the  policy  issued  by  the  London  As- 
surance on  October  12tb,  save  those  the 
adoption  of  'which  this  indorsement  nega- 
tives, either  expressly  or  by  necessary  im- 
plication. 

(a)  Recognizing  tbe  soundness  of  this  con- 
clusion, counsel  for  the  insurance  company, 
in  effect,  contend  that,  as  the  policy  Issued 
on  October  I2tb  provided  that  the  Insurance 
thereby  effected  was  "to  cover  three-fifths  in- 
terest In  all  goods"  therein  designated.  In  an 
amount  not  exceeding  $30,000,  a  proper  con- 
struction of  the  indorsemoit  of  December 
ISth  would  limit  the  company's  liability 
thereunder  to  "three-fifths  of  the  fSO.OOO  ex- 
.cess  Insurance"  provided  for.  We  cannot 
assent  to  this  proposition.  Tbe  amount  and 
extent  of  the  new  Insurance  contemplated 
was  spedflcally  fixed  by  tbe  Indorsement  in 
question,  as  was  also  the  precise  snbject- 
matter  thereof.  In  these  respects  th»  addl- 
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tioDal  Insarance  was  not  to' be  Identical  with 
tbe  contract  previously  entered  Into.  That 
la  to  aay,  the  company  In  tbe  first  Instance 
undertook  to  carry  only  three-flfthe  of  the 
$50,000  risk  offered  to  It  and  tbe  Thames  & 
Mersey  Company,  but,  when  applied  to  there- 
after, agreed  to  accept  and  carry  the  whole 
risk.  Incident  to  the  additional  Insurance  of 
$50,000  which  the  Insured  desired  to  place  on 
the  property,  because  Its  value  was  far  In  ex- 
cess of  the  amount  for  which  Insurance  had 
previously  been  procured.  But  even  were 
this  Indorsement  less  definite  In  its  terms, 
and  susceptible  of  a  different  eonstnictiou, 
the  dealings  between  the  parties  pursuant 
thereto  show  beyond  any  question  what  they 
understood  Its  meaning  to  be.  Each  of  the 
several  notices  thereafter  given  by  the  In- 
sured, and  accepted  by  the  company,  called 
upon  It  "to  enter  on  open  policy  of  Paterson, 
I>ownIng  &  Co.,  No.  610,  $50,000  on  naval 
stores  on  excess  of  $50,000,"  located  at 
Brunswick;  "so,  regardless  of  what  the  com- 
pany by  the  proposal  evidenced  by  the  In- 
dorsement of  December  18th  Intended  to  of- 
fer to  do,  It  subsequently,  as  matter  of  fact, 
actually  granted  the  Insured  additional  In- 
surance to  the  full  extent  asked,  viz.  $50,000, 
and  In  each  Instance  fixed  tbe  premium  on 
that  amount  at  'i/ip  net.'" 

(b)  In  this  connection,  complaint  Is  also 
made  that  the  auditor  Improperly,  over  the 
company's  objection,  admitted  "parol  evi- 
dence offered  to  show  that  It  was  the  purpose 
and  Intention  of  the  parties  at  the  time  of 
tbe  writing  of  the  indorsement  of  December 
18,  1895,  on  the  policy  of  tbe  London  Assur- 
ance, that  the  said  Indorsement  should  cover 
[the  property]  Insured,  to  the  extent  of  the 
whole  of  $;jO.OOO,  and  not  merely  three-fifths 
of  that  amount;  the  objection  being  that  the 
said  evidence  was  Immaterial  and  irrelevant, 
and,  further,  that  the  policy  and  the  indorse- 
ment make  tbe  contract  tbe  highest  evidence 
of  what  was  covered,"  etc.  The  evidence 
objected  to  Is  not,  as  it  should  have  been, 
set  forth.  So,  whether  it  established  that 
which  It  was  'offered  to  show"  cannot,  of 
course,  be  determined.  But,  however  this 
may  be,  suffice  it  to  say  that,  as  the  con- 
struction to  be  grven  the  contract  as  evl- 
(If'uced  by  the  writings  before  us  is  as  above 
stated,  the  admission  of  this  parol  evidence 
could  not  have  opoated  prejudicially  to  the 
company, 

3.  The  policy  of  October  12th  Issued  by  the 
London  Assurance  Company  contained  a  writ- 
ten stipulation  that  the  basis  upon  which  tbe 
valne  of  the  goods  insured  was  to  he  estimated. 
In  the  event  of  loss,  was  "Invoice  cost,  and  ten 
per  cent,  added,  unless  otherwise  agreed  up- 
on at  time  of  indorsement."  In  almost  every 
instance,  prior  to  December  18th,  when  a  par- 
ticular risk  was  reported  and  Indorsed  upon 
this  policy,  the  quantity  and  valoe  of  the 
goods  were  spedflcally  stated,  but  none  of  the 
notices  given  in  pursuance  of  the  Indorsement 
of  that  date  evidencing  the  new  contract  un- 
dertook to  state  the  vatae  ot  tbe  goods  therein 


insured.  Exception  was  taken  by  the  com- 
pany to  a  finding  the  auditor  that,  both  as 
to  the  Insarance  effected  nnder  the  contract  of 
October  12th  and  as  to  that  effected  under  the 
Indorsement  of  December  ISth,  premiums  were 
fixed  upon  the  t>a5is  of  invoice  cost  and  10 
per  cent,  added,  and  accordingly  the  value  of 
the  goods  destroyed  was  to  be  estimated  upon 
a  like  basis.  Complaint  is  made  that  tbe  com- 
pany was  thus  held  liable,  under  Its  policy  of 
October  12th,  for  the  value  of  the  goods  at 
Invoice  cost,  and  10  per  cent,  added,  despite 
the  fact  that  a  given  amount  had  been  agreed 
on  as  the  value  of  each  shipment  of  goods,  in- 
surance upon  which  It  had  from  time  to  time 
Indorsed  upon  the  policy.  Doubtless,  the  find- 
ing complained  of  was  erroneons,  so  far  as  the 
risks  Insured  against  by  the  original  policy  are 
concerned,  but  the  error  thus  committed  re- 
sulted In  no  hardship  upon  the  company.  It 
j  iippears  from  an  agreed  statement  of  facts 
I  presented  In  l>ehalf  of  the  contending  par- 
ties, and  to  the  correctness  of  which  each 
expressly  nssented.  that  the  market  value  of 
the  goods  destroyed  was  over  $80,000.  wlierons 
the  Invoice  cost  thereof  was  over  $9(t,500. 
It  further  appears  from  the  testimony  of 
the  company's  agent  that  the  insured.  In  re- 
porting In  each  instance  the  value  of  goods 
to  be  covered  by  the  policy,  gave  In  only 
the  Invoice  cost  of  the  same;  and  this  amount 
was,  "In  round  numbers,"  indorsed  upon 
the  policy  as  the  agreed  value  of  the  par- 
ticular risk  reported.  So  It  will  l>e  readily 
seen  that  whether  estimated  upon  the  basis  of 
reported  value.  Invoice  cost,  or  market  value, 
the  goods  destroyed  were  worth  much  more 
than  double  the  amount  of  tbe  face  of  this 
policy,  which,  as  originally  issued  was  limited 
to  $30,000,  and  the  company  was  bound  to 
pay  this  amount  in  full  in  any  event  As  to 
the  Insurance  of  $ESO,000  additional  on  the  same 
goods,  effected  under  the  indorsement  of  Dc- 
ceml)er  18th,  the  only  proper  basis  for  estimat- 
ing the  loss  was  that  provided  for  hi  tbe  stipu- 
lation above  alluded  to;  for  this  stipulation  t>e- 
came  a  part  of  the  new  contract,  and,  as  the 
value  of  the  goods  was  not  "otherwise  agreed 
upon"  In  any  of  the  notices  given  by  the  In- 
sured and  accepted  by  the  company,  It  be- 
came bound  to  Indemnify  them.  In  the  event 
the  goods  were  destroyed,  upon  the  basis  of 
"Invoice  cost  and  ten  per  cent,  added,"  as  the 
agreed  value  thereof.  So  far  as  this  additional 
$50,000  of  Insurance  is  concerned,  we  under- 
stand the  company  to  make  no  complaint  of 
the  auditor's  finding,  for  none  is  presented  by 
tbe  exceptions  filed  In  Its  behalf.  We  have 
deemed  It  proper,  however,  to  call  attention  to 
the  fact  that,  In  view  of  the  company's  liabil- 
ity under  the  contract  last  above  referred  to, 
the  only  question  of  real  importance  to  be  de- 
termined was  the  value  of  the  goods,  estimated 
at  invoice  cost  and  10  per  cent,  added;  for  a 
further  specific  finding  as  to  exactly  how  much 
they  were  worth,  taking  into  consideration  only 
the  agreed  values  Indorsed  on  the  policy  under 
the  contract  of  October  12th,  could  have  served 
no  practical  purpose  In  detern^n^^^^t^er 
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m  not  flie  company  waa  IlaUe  to  pay  in  faU 

its  poucy  ot  mooa 

4.  The  most  important  question  In  the  case 
is  whether  or  not,  in  view  ot  the  sttpnlatlon  as 
to  conenrrent  Inaorance  contained  In  the  policy 
Issued  by  the  London  Assurance,  the  auditor 
correctly  fixed  the  order  in  which  the  several 
aompanles  issuing  policies  coTering  the  prop- 
erty destroyed  were  to  be  held  legally  liable 
to  make  good  the  loss.  Tbe  stipulation  refer- 
red to  was  as  follow:  "Provided,  alwaytv 
and  it  Is  hereby  farther  agreed,  that  U  the  said 
assured  shall  have  made  any  other  assurance 
upon  tbe  premises  aforesaid,  prior  In  day  of 
date  to  this  policy,  then  the  said  assurers  shall 
be  answerable  only  for  so  much  as  the  amount 
of  such  price  assurance  may  be  deficient  to- 
wards fully  covering  the  premises  hereby  as* 
sored;  and  the  said  assurers  shall  retnni  the 
premium  upon  so  matih  of  the  sum  by  them 
assmred  as  tbey  shall  be  by  such  prior  assur- 
ance exonerated  from.  And.  In  case  of  any  In- 
surance np<m  tbe  said  premises  subsequent  in 
day  of  date  to  this  poUcFi  the  said  assurers 
shall  nevertheless  be  answerable,  subject  as 
hereinafter  provided,  for  the  full  extent  of  the 
sum  Insured  by  this  policy,  without  right  to 
claim  contribution  from  such  subsequent  as- 
surers, and  shall  accordlni^  be  entitled  to  re* 
tain  the  premium  by  them  received  In  the  same 
mauno:  as  if  no  anch  subsequent  assurance 
had  been  made.  Other  insurance  upon  the 
premises  aforesaid,  of  date  the  same  day  as 
this  voiicy,  shall  be  deemed  simultaneous  here- 
with;  and  the  said  assurers  shall  not  be  llatfle 
for  more  than,  a  ratable  contrtbution  In  the 
proportion  ot  the  sum  by  than  insured  to  the 
aggregate  of  such  simultaneous  insurance." 
There  were  of  force  at  the  time  of  tbe  fire  fbur 
polidea  which  liad  been  taken  out  by  the  in- 
sored  in  different  fire  c<Knpanles  prior  to  Oc- 
tober 12,  1S85,  tbe  date  upon  which  tbe  Lon- 
don Assurance  and  the  other  marine  company, 
the  Thames  &  Mosey,  issued  their  re^;>ectlve 
policies.  These  four  were  floating  policies,  and 
in  general  terms  undertook  to  cover,  during 
their  continuance,  all  naval  stores,  the  property 
of  the  assured,  whne  stored  in  their  ware- 
houses In  tbe  dty  of  Brunswick,  irrespective 
of  the  time  such  goods  might  be  received  at 
that  point.  Each  contained  an  express  stipu- 
lation, however,  that  the  Insurance  thneby 
effected  should  not  apply  to  any  naval  stores 
which  at  time  of  loss  might  "be  covered  In 
wbole  or  In  part  by,  or  be  under  the  {ootectlon 
of,  any  marine  Insurance  or  policy  of  any 
marine  company."  Another  fire  policy.  Issued 
after  October  12th,  contained  a  similar  stipu- 
lation. Accordingly  tbe  auditor  held  that  the 
Ave  policies  Just  referred  to  were  limited  to 
such  goods  only  as  were  received  In  Bruns- 
wick prior  to  the  date  last  mentioned,  all  goods 
thereafter  arriving  being  covered  by  tbe  poli- 
cies of  the  two  marine  companies  referred  to. 
His  finding,  therefore,  was  that,  as  there  was 
no  inior  Insurance  to  be  first  applied  to  the 
kMS  on  goods  covered  by  tbe  ^,000  policy 
Issued  by  ttie  London  Assurance,  this  company 


dumld  pay  that  amount  in  fun,  and  tSiat  tlie 
Thames  &  Mersey  Company  should,  for  a  like 
reason,  pay  the  full  amount  of  Ite  policy.  9^- 
000.  Up  to  this  point  the  plaintiff  In  erroi 
concedes  that  the  adjustment  made  by  the  au- 
ditor was  eminently  Just  and  proper. 

Besides  the  policies  already  mentioned, 
there  were  a  number  ot  others,  some  of  which 
were  taken  out  by  the  assured  m  Jannarj 
7,  and  the  rest  on  January  27,  1896.  All 
were  floating  policies,  covering  goods  receiv- 
ed both  before  and  after  October  12,  ISSS.  In 
all,  this  additional  insurance  unounted  to 
¥20,000;  and  it  was  earnestly  hislsted  by 
counsel  for  the  London  Assurance  that  a  rata- 
ble proportion  of  tbe  fund  arising  from  these 
policies  ^nld  next  be  applied  to  the  loss  on 
goods  received  after  the  date  last  mentioned, 
and  fully  exhausted,  before  that  company 
could  legally  be  called  upon  to  pay  anything 
further.  The  idea  upon  which  thla  conten- 
tion was  based  was  that  this  $20,000  of  Insur- 
ance was  "prlra  In  day  of  date"  to  that,  ot 
force  at  the  time  of  the  Are.  Issued  under  and 
by  virtue  Of  the  Indorsement  of  December  18, 
1805.  entered  upon  the  policy  of  the  London 
Assurance,  which  latter  insurance,  the  com- 
pany asserted,  did  not  go  into  effect  nntn 
March  26,  1896,  and  accordln^y  was  to  be 
treated  as  "subsequeut  In  day  of  date,"  agree- 
ably to  tbe  express  terms  of  its  policy.  The 
auditor,  however,  held  to  the  contrary,  and 
the  main  controversy  bete  presented  grows 
ont  ot  this  roUng. 

To  fully  understand  the  cwnpany's  position, 
it  is  necessary  to  follow  dosdy,  st^  by  steP< 
tbe  argument  submitted  by  counsel  in  Us  bfr 
half.  In  the  first  place,  attention  Is  called  to 
the  taxat  that  the  company,  by  the  indoraonent 
in  qae8ti(Hi,  proposed  to  instire  tbe  goods,  "vv 
on  notice  from  tbe  aaswed,  and  from  ttie  time 
such  notice"  might  be  given,  provided  It  was 
before  known  loss,  "for  a  period  ot  not  ex- 
ceeding flftcoi  days;  such  polod,  howeva, 
to  be  renewable  one  or  more  times  for  other 
periods  of  fifteen  dayi^  each  upon  notice  from 
the  assured  prior  to  fbe  beginning  cS  sndi 
other  period,— a  [venUiim  to  be  arranged  to  be 
paid  for  each  period."  In  this  connection  the 
cases  of  Insurance  Co.  v.  Wright,  23  How. 
401,  and  Douvllle  T.  Insurance  Co.,  12  La. 
Ann.  269,  are  cited  in  support  of  ttie  proposi- 
tion relied  on,  that  the  Indoisemoit  ot  De- 
cember 18th  constitnted  merely  an  ezecntory 
contract,  and  no  present  and  immediate  risk 
was  thereby  assumed  by  the  con^any.  nins 
far  we  concur.  See  1  Pars.  Mar.  Ins.  326, 
327.  Tbe  next  step  taken  Is  to  point  ont  the 
fact  that  each  of  Uie  notices  subsequently 
given  by  the  assured  and  accepted  by  tbe 
company  called  for  and  effected  an  entirely 
distinct  and  independent  contract  of  Insur 
ance,  the  duration  of  which  was  expressly 
limited  to  a  fixed  period  ot  15  days,  which 
was  to  expire  by  mere  lapse  ot  time,  and  thus 
beccHne  forever  inoperatlTe.  and  essentially  a 
thing  of  tbe  past  Accordingly  It  was  argued 
that  the  risk  accepted  by  tbe  conynay  under 
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the  last  notice  flven  by  tbe  anured,  on  March 
25,  1886,  went  Into  effect  on  the  foUowine 
day,  and  was  to  continue  until  April  10th, 
that  all  preylons  contracts  had  duly  expired, 
and  that  the  only  Insurance  granted  In  pursu- 
ance of  the  Indorsement  %of  December  18th 
which  was  of  force  at  the  time  of  the  fire  was 
that  effected  by  this  last  notice.  To  each  of 
these  propositions  we  unhesitatingly  assent 
See  authorities  last  above  cited.  But.  as  to 
the  deductions  to.be  drawn  from  the  premises 
stated,  we  think  the  argument  presented  by 
the  able  and  learned  counsel  for  the  plsintUC 
in  error  departs  from  sound  reason,  and  ut- 
terly falls  to  establish  the  conclusion  for 
which  they  contended.  They  concede  that 
the  legal  effect  of  the  iudorsement  of  Decem- 
ber 18th  Is  the  same  as  would  have  been  the 
case  had  the  company's  proposal  thereby 
made  l>een  submitted  to  the  assured  by  Issu- 
ing to  them  another  and  distinct  policy,  bear- 
ing that  date,  and  containing  the  above-quot- 
ed stipulation  as  to  concurrent  insurance, 
which,  as  was  explained  on  the  hearing  be- 
fore OS,  Is,  in  Insurance  parlance,  designat- 
ed the  "American  Clause."  We  were  further 
informdd  that  such  a  proposal,  thus  evidenced, 
would  consUtnte  what  Iti  known  as  an  "open" 
or  "nmnlng"  policy.  By  reference  to  Bon- 
vler'B  Law  Dictionary  (volume  2,  p.  430),  we 
find  thla  definition  is  usually  applied  to  a  poli- 
cy "on  which  the  valne  is  to  be  proved  by  the 
aesoied."  However,  "By  an  'open  policy'  Is 
also  KHnetlmes  meant,  in  tiie  United  States, 
one  in  which  an  aggregate  amount  Is  expren- 
ed  In  the  body  of  the  policy,  and  the  epeclflc 
amounts  and  sobjects  are  to  t>e  bidorsed  from 
time  to  time."  See  cases  dted.  We  there- 
fore accept  as  correct  the  tenns  suggested  tor 
designating  the  instmment  now  under  consld- 
eratlon.  Our  attention  was  furtbw  directed 
to  the  alseDcteB  policies  of  this  description 
were  designed  to  meet.  They  often  neces- 
sarily differ  from  ordinary  contracts  of  Insur- 
&noe,  because  It  la  not  within  the  power  of 
the  assured  to  sccumtely  describe,  or  even 
point  out  et  the  time  he  apjdies  for  a  policy, 
tbe  property  he  desires  covered,  or  give  in- 
formatlon  as  to  Its  value.  For  instance,  in 
the  case  before  us,  it  appears  the  assured  de- 
sired the  poi3cy  of  October  12th  to  cover  fu- 
ture consignments  of  goods  to  them  or  their 
agents,  not  at  that  date  even  purchased;  and 
therefore  the  policy  issued  was  necessarily 
left  **OBai'*  and  "running."  so  that  snbse- 
quenUy  such  consignmentB  might  be  brought 
-within  its  inwtectlon.  On  the  other  hand,  a 
policy  left  open  may  immediate^  attach  to  a 
speciOed  risk,  and  nothing  else  ever  subse- 
quently come  within  its  oporatlon. 

In  Ttew  of  these  considerations,  It  was  cmi- 
tended  by  counsel  for  the  company  that  In 
determining  whether  or  not  an  open  policy 
evidences  a  ctmtract  ^ultaneons  with,  or 
prlM  or  subsequent  "In  day  of  date  to,"  other 
concurrent  Insurance  covering  the  same  prop- 
erty, the  date  upon  which  such  policy  actu- 


ally attaches  to  the  risk  and  covers  the  lorop- 
erty  therein  described,  not  the  date  upon 
which  the  policy  was  issued,  should  be  ac- 
cepted as  the  test  to  be.  In  any  given  InstaiiCe, 
applied.  "In  other  words,"  as  counsel  un- 
dertake confidently  to  assert  in  a  brief  filed 
in  behalf  of  the  company,  "the  time  whMi 
a  p<^lcy  attaches  to  a  particular  risk  Is  the 
efficient  date  of  the  policy.  No  other  date  Is 
Intended  than  that  at  which  the  policy  takes 
effect  by  accepting  A  risk.  All  other  dates 
are  nominal,  Inoperative,  and  mere  surplus- 
age," In  support  of  this  position,  authorities 
are  cited  to  the  effect  that  the  date  which  a 
policy  bears  Is  only  prima  facie  evidence  as 
to  the  time  of  Its  execution;  and,  where  two 
or  more  policies  cover  the  same  property,  "In 
determining  which  is  the  prior  insurance,  it 
may  be  proved  that  a  [particular]  policy  was 
subscribed  on  a  different  day  from  that  of 
its  date."  See  2  PhU.  Ins.  §  1263,  referring 
to  the  case  of  Lee  v.  Insurance  Co..  6  Mass. 
206;  also.  Potter  v.  Insurance  Co.,  2  Mason, 
475,  Fed.  Cas.  No.  113S2.  It  Is  to  be  ob- 
Krved,  however,  that  neither  of  these  cases 
snstalns  the  proposition  for  which  l^ey  are 
cited.  On  the  contrary,  they  are  merely  au- 
thority for  the  time-hoDored  principle  that  a 
person  not  a  party  to  a  contract,  and  neither 
subscribing  nor  accepting  the  instmment  evi- 
dencing the  same,  is  not  bound  by  any  re- 
cital therein  contained,  while,  on  the  other 
hand,  a  party  to  tbe  contract  is  not  &s  against 
a  third  person,  thereby  precluded  from  show- 
ing by  parol  evidence  that  the  instrument 
does  not,  as  matter  of  fact  speak  the  truth. 
In  both  of  those  cases  the  defense  set  up  by 
the  insurer,  when  sued  upon  Its  policy,  was 
that  the  plaintiff  held  prior  Insurance  upon 
the  same  property,  as  sliown  by  another  and 
distinct  policy  issued  by  a  different  and  Inde- 
pendent company,  not  a  party  to  the  action; 
and  the  court  simply  held  that,  while  the  date, 
of  this  other  policy  was  prima  fade  evidence 
of  the  time  of  Its  execution,  dther  of  the  con- 
testing parties  was  at  liberty  to  show  by 
parol  what  was  the  real  truth  In  ^Is  regard. 
We  may  add  that  we  have  not  been  dted  to 
any  case  which  sustains  the  contention  upon 
which  the  plaintiff  hk  error  so  eam^tly  fn- 
slsts.  Indeed,  all  the  authorities  with  which 
we  have  met  during  the  course  ot  our  inves- 
tlgatlou  of  the  questlcm  presented  look  unmis- 
takably the  other  way.  Alluding  to  tbe  case 
<a  Seamans  v.  Loring,  1  Mason,  128,  Fed.  Gas. 
No.  12,688,  Mr.  Phillips.  In  the  second  volume 
of  his  work  on  Insurance  (section  1252),  an- 
nounces that  "it  has  been  held  that  the  clause 
as  to  a  prior  policy  relates  to  priority  in  date, 
and  not  In  the  commencement  of  the  risk.*^ 
In  tbe  case  dted  It  appeared  that  the  prop- 
erty insured  was  fully  covered  by  a  number 
of  itolldes  prior  in  date,  and  subsisting  at  the 
time  tbe  policy  In  questltm  was  written,  hut 
befbre  the  risk  couki  commence  under  any  ot 
these  prtor  policies,  they  were  canceled;  yet, 
notwithstanding  this,  it  was  held  that  their 
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effect  was  to  exonerate  the  sulraequent  Insurer 
from  aU  liability  under  the  policy  written  by 
him,  and  the  assured  waa  entitled  to  demai^ 
a  return  of  the  premium. 

The  loUowlng  pertinent  quotattona  will 
show  the  trend  of  (pinion  among  text  writers: 
"Wbrai  there  are  several  policies  on  the  same 
pA>perty  and  risks,  by  the  general  law  on  the 
cobtlneit  of  Europe  and  In  the  United  States, 
by  virtue  of  special  clauses  In  the  policy,  they 
attach  ou  the  subject  insured,  in  the  (»der 
of  their  execution;  and,  where  the  sums  In- 
sured exceed  In  the  aggregate  the  value  of 
the  subject,  the  policies  subsequent  in  date' 
are  discharged,  wholly  or  partially.  In  the  In- 
verse OTder  of  th^r  execution,  until  the  wh<rfe 
amount  Insured  Is  reduced  to  a  correspond- 
ence with  the  value  of  the  Interest  meant  to 
be  covered."  1  Dner,  Ins.  i  37.  "The  pri- 
ority respecting  which  this  provision  Is  made 
Is  not  a  priority  as  to  the  beginning  of  the 
risk,  but  a  iwlorlty  in  effecting  the  Insurance, 
and  Is  determined  by  ascertalnlDg  the  actual 
time  of  making  the  contract.  Ftur  ttilB  pnr^ 
pose  Oie  date  Is  prima  fade  evidence,  but 
not  conclusive,  fior  it  may  be  contradicted  by 
proof  that  the  contract  was  made  on  another 
day.  It  is  a  general  principle  of  law  that 
the  fractions  of  a  day  are  not  regarded;  but 
If  two  (HT  mora  polides  are  made  on  the  same 
day.  Insuring  the  same  property  against  the 
same  risks,  and  1^  qnestiott  of  priority  la 
material,  this  jirloilty  wHl  be  determined  by 
ascertaining  when  on  that  day  the  first  was 
made."  1  Pars.  Ins.  28S-287.  "If,  In  such 
a  case.  It  be  shovrn  that  one  ot  the  polides 
was  in  fact  executed  prlw  to  the  other,  then. 
If  the  prior  policy  covers  the  wh<^  Interest, 
ttie  underwriters  under  that  policy  must  alone 
bear  the  whole  loss,  where  the  subsequent 
policy  provides  tiiat  the  underwriters  of  that 
policy  Shan  be  Ual^  only  for  as  much  inter- 
est as  Is  uncovered  by  the  prlox  policy. 
*  *  *  The  question  as  to  whether  other 
pedicles  are  prior  in  date  should  not  be  de* 
temdned  by  the  date  of  the  atteching  of  the 
policies.  The  daiue  refers  to  priority  in  date 
of  effecting  tiie  insurance."  3  Joyce,  Ins.  | 
24S1,  dtlng  Deming  v.  Storage  Co.,  90  Tenn. 
300,  17  S.  W.  Sa,  wblch  case  is  predsely  in. 
point.  It  was  tberdn  distinctly  ruled  that 
"there  can  be  no  contiibutifm  among  the  co- 
Insurers  where  two  or  more  open  policies  of 
different  dates  have  been  Issued  by  different 
insurers  for  the  same  risk,  subsequently  at- 
taching at  same  instant  under  all  the  poli- 
des; there  being  a  provision  on  the  face  of 
each  policy  against  contribution  with  Insur- 
ers of  prior  or  subsequMit  date.  Each  insnr* 
er's  liability  attaches,  in  such  case,  as  of  date 
of  his  policy,  not  as  of  date  of  risk  incurred." 
The  stipulation  as  to  concurrent  insarancfl^ 
known  as  the  "American  Clause,"  was  In  iden- 
tically the  same  terms  as  in  the  policy  now 
befwe  us.  It  appears  tiiat,  construing  this 
dause,  the  chancdlor  btfore  whom  the  case 
was  tried  held  that  *the  question  as  to  wheth- 
er the  flre  Insurance  preceded,  was  contempo- 


raneous with,  or  was  subsequent  to,  the  ma- 
rine Insurance,  was  to  be  determined,  not  by 
the  dates  of  the  respective  policies,  but  by 
the  date  of  the  attaching  of  the  risk  under 
eacli."  In  announcing  Ills  decision,  be  as- 
signed for  this  ruling  the  following  reasons, 
which  the  full  report  of  that  esse  enables  us 
to  stete  In  the  precise  language  he  onployed: 
"I  am  of  the  opinion  that,  under  the  Ameri- 
can clauses  of  the  marine  open  policies,  there 
was  no  insurance  until  the  cotton  was 
brought  within  their  terms,  and  became  the 
subject  of  Insurance.  An  open  policy  does 
not,  ex  tI  termini,  Insure  prc^erty  until  the 
property  Is  brought  within  Ito  terms.  H«ice, 
there  is  no  insurance  uutli  then.  The  rule 
making  the  date  of  the  policy  the  date  of  the 
Insurance  applies  to  valued  polides,  but  not 
to  open  policies."  But  this  reasoning  was 
not  accepted  as  sound  by  the  higher  court. 
On  the  contrary,  Snodgrass,  J.,  who  pro- 
nounced its  judgment,  after  reviewing  in  a 
very  able  opinion  nearly.  If  not  quite,  all  the 
authorities  directly  bearing  upon  the  ques- 
tion, said:  "We  bold  that  the  date  of  the 
pidlcy,  and  not  of  the  attaching  of  the  risk, 
must  govern.  It  is  so  agreed  In  express 
terms,  and  no  reason  is  perceived  why  such 
an  agreement  might  not  be  made  in  contem- 
plation of  apea  polides.  It  is  true  that  ordi- 
narily the  date  of  a  contract  is  not  material; 
but  this  is  not  true  where  it  Is  specially  made 
so  In  terms,— whrae  it  Is,  among  other  things, 
an  object  contracted  about."  Tlie  effective 
slmplidty  of  this  a^ument  anieals  to  us  ir- 
resistibly, and  the  condusion  readied  Is,  hi 
our  opinion,  entirely  satisfactory.  It  would, 
of  course,  be  perfectly  proper  tax  an  Insure 
ance  company  to  stipulate  that  the  teat  for 
determining  what  was  tx  was  not  insurance 
"prior  in  day  of  date"  should  be  the  actual 
date  upon  which  an  open  policy  issued  by  it 
really  became  effective  by  the  acc^tance 
thereunder  of  a  definite  risk.  Howew,  the 
stipulation  known  as  the  **Amertcan  dtiue" 
obviously  does  not  even  remotely  suggest  such 
a  test,  but  distinctly  provides  that  the  com- 
pany shall  be  exonerated  from  UatriUty  only 
as  regards  "other  assurance  i^n  the  prem- 
ises aforesaid,  pctor  in  day  of  date  to  this 
policy";  evldentiy  referring  to  the  Instrument 
setting  forth  Its  proposal,  not  to  the  various 
contracte  of  lusnnnce  to  be  made  In  the 
future,  fr<»n  time  to  time,  and  evidenced  by 
s^iarate  Indorsemente  thweon.  **  Tidlcy,'  or, 
more  fully,  'polity  of  assurairce*  or  insnr 
ance,'  Is  the  name  by  which  tiie  formal  writ- 
ten faiBtnimait  In  which  the  contract  of  in- 
surance is  usually  emtudled  is  known."  2 
Abb.  Law  Diet  288.  We  accept  as  true  the 
statement  made  in  tiie  brief  of  counsel  fOr  the 
company,  that:  "An  open  policy  may  effect 
no  insurance,  and  embrace  no  risk,  at  the 
date  of  Its  issue.  It  looks  to  the  future  and 
successive  dates.  Unlike  tin  standard  form, 
which,  in  all  Ite  terms,  relates  to  effecting 
present  Insurance  of  a  defined  subject-mat- 
ter, op^  polides  are  merdy  promises  to  hi* 
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sure."  StUl,  this  preaenta  do  reason  whj  tbe 
date  of  tbe  Instrument,  or  any  other  purely 
arbitrary  date,  cannot  be  agreed  upon  be- 
tween the  Insurer  and  insured  aa  the  time  from 
-which  other  pollciea  are  to  be  treated  as  sub- 
sequent. For  Instance,  the  date  agreed  upon 
might  be  Washington's  birthday,  or  some 
other  legal  holiday,  occurring  In  either  a  past, 
the  current,  or  a  future  year;  and  this  ex- 
Pfess  stipulation  would  be  binding  upon  the 
parties  themselves,  though  not,  of  course, 
upon  third  persons  not  assenting  to  such  an 
arbitrary  arrangement.  Indeed,  a  company 
might  agree  that  no  insurance  should  be 
deemed  prior  la  day  of  date  to  its  policy,  un- 
less Issued  more  than  five  years  previously, 
or  stipulate  that  It  should  be  primarily  liable 
under  its  policy,  regardless  of  prior  insurance. 
That  each  indorsement  upon  an  open  policy 
constitutes  a  new  and  Independent  contract 
of  Insurance  can  have  not  the  slightest  bear- 
ing upon  the  question  In  hand.  The  policy 
may,  indeed,  when  issued,  amount  to  no  more 
than  a  bare  promise  to  insure,— purely  unilat- 
eral, and  too  vague  and  IndetiDtte  to  be  capa- 
ble of  enforcement  in  a  court  of  Justice.  But 
these  considerations  In  no  way  afTect  the 
character  of  tbe  prop(»al  of  the  company 
thereby  made,  which.  In  substance.  Is  that 
each  and  every  contract  thereafter  entered 
into,  and  duly  Indorsed  upon  the  policy,  shall 
be  governed  by  the  stipulations  therein  con- 
tained,—Including,  of  course,  the  American 
clause.  It  matters  not  at  what  time  any  par- 
ticular Indorsement  be  entered,— whether  the 
day  after  the  policy  Is  Issued,  or  a  week  or 
a  year  thence,— the  pregnant  fact  remains 
that  when  such  indorsement  is  made  the 
stipulations  set  forth  in  the  policy  immedi- 
ately become  part  and  parcel  of  the  contract 
thus  efrected;  and  this  is  true,  be  It  entered 
into  agreeably  to  the  first,  the  last,  or  any 
Intermediate  acceptance  by  the  assured  of 
the  company's  open  proposal  that,  if  given 
a  rlslc  at  any  time  during  the  continuance  of 
Its  policy,  the  date  upon  which  that  instru- 
ment was  issued  shall  control  In  determining 
what  Is  or  Is  not  to  be  fegarded  as  prior  In- 
surance. 

To  hold  otherwise  than  we  do  in  the  pres- 
ent case  would  surely  lead  to  absurd  results. 
For  illustration,  suppose  two  open  policies, 
each  containing  tbe  American  clause,  were 
simultaneously  Issued  on  a  given  date  by  dif- 
ferent companies,  with  a  view  to  Insuring  the 
same  property.  In  the  event  a  particular 
risk  was  reported  and  Indorsed  upon  one  the 
f<^owlng  day,  but  a  week  or  more  elapsed 
before  this  risk  became  covered  by  the  oth- 
er, could  not  the  company  issuing  the  policy 
last  referred  to  fairly  claim  that  the  Insur- 
ance effected  under  the  other  policy  was 
"prior  In  day  of  date  to"  its  policy?  If  so, 
occasion  would  soon  arise,  In  the  course  of 
numerous  like  transactions,  which  would 
warrant  a  similar  claim  on  tbe  part  of  the 
other  company,  and  so  on  Indefinitely;  one 
company  having  an  undeserved  advantage 
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over  the  other  one  day.  and  being  heavily  ln< 
Tolved  la  liability  the  next  The  spectacle 
thus  presented  would  be  suggestive  of  a  game 
of  leapfrog,  a  counterpart  of  which  we  would 
hesitnte  to  introduce  into  tbe  law  relating  to 
fire  Insurance  contracts.  Tbe  case  now  be- 
fore us  furnishes  an  example  of  the  mischief 
which  would  follow  such  a  step.  The  fire 
companies  writing  the  insurance  which  the 
plalntlfT  In  error  claims  Is  "prior  in  day  of 
date  to"  Its  proposal  of  December  ISth  issued 
their  respective  policies  long  after  that  date, 
for  a  term  of  one  year,  presumably  relying 
upon  tbe  assurance  given  by  the  American 
clause,  contained  In  its  policy,  that  they 
should  be  regarded  as  subsequent  Insurers. 
Thereafter  they  remained  passive,  silently 
awaiting  the  issue.  The  I^ondon  Assurance, 
on  tbe  other  hand.  In  accepting  from  time  to 
time  serrate  risks  for  successive  periods  of 
15  days,  displayed  an  ever-continuing  ac- 
tivity. At  first  these  acceptances  antedated 
the  time  when  the  fire  companies  ventured  to 
assume  the  risk  undertaken  by  them.  Soon, 
however,  by  mere  lapse  of  time,  some  of 
these  antecedent  acceptances  became  Inoper- 
ative, and  were  replaced  by  others,  so  that 
those  shortly  anterior  to  the  fire  bore  a  sub- 
sequent date.  The  fire  companies  were  root- 
ed to  the  spot  they  originally  occupied,  un- 
able to  effect  a  change  in  their  situation, 
whereas  tbe  London  Assurance  was  con- 
stantly moving  and  advancing  Its  attitude, 
until  it  eventually  outstripped  them  In  point 
of  time.  We  cannot  give  countenance  to 
such  an  unequal  and  one-sided  race.  After, 
In  a  sense,  practically  Inviting  the  fire  com- 
panies to  assume  liability  as  subsequent  in- 
surers, with  the  distinct  assurance  that  they 
should  to  the  end  of  their  term  occupy  thnt 
situation,  the  plaintiff  In  error  cannot  con- 
sistently claim  an  advantage  over  them  sim- 
ply because  of  the  totally  irrelevant  circum- 
stance that  the  last  risk  It  assumed  under  Its 
proposal  of  December  18th  was  not  actually 
accepted  until  the  following  March.  In  view 
of  the  confusion  and  serious  embarrassments 
which  would  inevitably  arise  If,  in  passing 
upon  disputes  as  to  priority,  tbe  date  of  the 
attaching  of  each  separate  risk,  rather  than 
the  date  of  the  policy  itself,  was  accepted  as 
the  proper  criterion,  we  cannot  doubt  that  the 
Insurance  companies  which  write  open  poli- 
cies containing  the  American  clause  do  so  un- 
derstandingly  and  advisedly.  But,  be  this  as 
It  may,  we  are  not  now  called  upon  to  decide 
what  will,  independently  of  this  clause,  con- 
stitute prior  or  subsequent  Insurance,  but 
simply  to  determine  the  character  of  the  fire 
insurance  aJbove  mentioned,  tested  by  tbe 
somewhat  arbitrary  rule  which  this  clause 
expressly  and  plainly  provides.  Our  conclu- 
sion upon  this  question  is  reached  without 
serious  misgivings. 

5.  The  remaining  point  to  be  considered  Is 
controlled  by  what  has  been  announced  In 
tbe  preceding  division  of  this  opinion.  Com- 
plaint was  made  that  the  auditor,  In  effect- 
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Ing  an  adjustment  of  the  losa  on  goods  re- 
celred  In  Brunswick  prior  to  the  date  the 
London  Assurance  wrote  Its  policy  of  Octo- 
ber 12tli,  held  that  certain  companies  whose 
policies  covered  these  goods  alone  were,  un- 
der the  express  terms  and  conditions  thereof, 
entitled  to  demand  contribution  from  the  sev- 
eral fire  companies  whose  policies  covered  In- 
differently goods  arriving  both  before  and 
after  that  date.  In  so  far  as  the  respective 
rights  of  the  Insured  aud  of  these  two  classes 
of  Insurers  are  concerned,  the  adjustment 
made  would  seem  to  be  eminently  proper  and 
.Inst  See  4  Joyce,  Ins.  §  3457.  and  cases  cit- 
ed. At  any  rate,  no  one  of  these  parties  is 
before  this  court  In  the  attitude  of  a  plaintiff 
in  error.  As  to  the  London  Assurance,  hav- 
ing failed  to  establish  Its  contention  that  the 
floating  policies  Just  referred  to  constituted 
prior  Insurance  relatively  to  that  written  un- 
der its  proposal  of  December  ISth,  obviously 
It  has  no  Interest  whatever  In  this  particular 
matter,  and  is  not,  therefore.  In  a  position  to 
urge  any  objection  to  the  action  taken  by  the 
auditor  In  regard  thereto.  Judgment  affirm- 
ed. All  the  Justices  concorilng. 


SOUTHBRN  RY.  00.  v.  NBWTONv 
(Supreme  Court  of  Georgia.    March  4,  189&.) 
Gabnishhent^Patmbitt  ixto  Comer. 

Where  sammons  of  garnishment  is  based 
upon  a  snit  in  which  the  court  acquires  no  ju- 
nadiction  to  render  a  judgment  against  the 

Erincipal  defendant,  the  garnishee  cannot  re- 
eve himself  ot  liability  to  the  defendant  by 

Saying  the  amount  of  a  debt  which  he  owes 
Im  into  such  court 
(Syllabus  by  the  Court.) 

BSnor  from  superior  court,  Fulton  connty; 
J.  H.  Lumpkin,  Judge. 

A<^on  by  Cbarlea  O.  Newton  against  the 
Southern  Railway  Company.  Judgment  for 
plaltttlfl  in  a  justice  court  CuHorarl  by  de- 
fendant was  dlamlsaed,  and  it  brings  error. 
Affirmed. 

H.  M.  Dorsey,  for  plalntlflC  In  error.  Mad- 
doz  &  Terrell,  for  defendant  In  error. 

PISH,  J.  This  was  a  suit  brought  by  New- 
ton In  a  justice's  court  against  the  Southern 
Railway  Company.  It  was  tried  upon  an 
agreed  statement  of  facts.  The  Justice  ren- 
dered a  Judgment  for  the  plaintiff,  and.  on 
appeal  to  a  Jury  In  the  justice's  court,  there 
was  a  verdict  for  the  plaintiff.  The  defend- 
ant carried  the  case  to  the  superior  court  by 
certiorari,  and,  the  certiorari  being  overruled, 
it  excepted.  The  only  point  Insisted  on  here 
by  plaintiff  In  error  is  that  it  was  relieved 
from  liability  to  Newton  by  reason  of  the 
payment  into  court  of  the  amount  which  It 
owed  him  imder  a  garnishment  Issued  in  the 
case  of  Freeman  against  Newton,  as  set  out 
m  the  agreed  statement  of  facts.  We  are 
clearly  of  opinion  that  this  contention  of  the 
plaintiff  in  error  Is  not  sound.  Freeman 


commenced,  hi  the  Justice's  court,  an  action 
against  Newton,  by  having  a  summons  Issued 
for  the  latter,  and  upon  this  had  summons  of 
garnishment  Issued  against  the  Southern  Rail- 
way Company.  No  service  was  ever  effected 
upon  Newton  In  that  ense,  and  It  Is  not  claim- 
ed that  he  ever  did  anything  which  amount- 
ed to  a  waiver  of  service.  In  fact  It  appears 
that  the  plaintiff,  presumably  on  account  of 
the  want  of  service  upon  the  defendant  sub- 
sequently instituted  another  action  against 
Newton,  upon  the  same  claim,  In  which  the 
defendant  was  duly  served,  and  In  which  thr' 
plaintiff  obtained  a  Judgment  against  him. 
After  the  summons  was  Issued  for  the  de- 
fendant In  the  case  from  which  the  gamish- 
meut  proceedings  Issued,  the  Jurisdiction  of 
the  court  was  dependent  upon  service  being 
effected  upon  him  or  a  waiver  by  him  of 
service.  As  there  was  no  service  npon  the 
defendant,  or  waiver  thereof,  the  court  never 
acquired  any  Jurisdiction  In  that  case.  Bal- 
lard V.  Bancroft,  Zl  Qa.  608;  Branch  v.  Bank. 

[  AO  Ga.  413;  Ferguson  v.  Manufacturing  Co.. 
51  Ga.  600;  McCIendon  v.  Phosphate  Co.. 
100  Ga.  219,  28  S.  E.  152.  The  garnishmeDt 
proceedings  being  ancillary  to  the  main  case, 
the  Jurisdiction  of  the  court  as  to  them  was 
necessarily  dependent  upon  its  Jurisdiction  in 
that  case.  When  the  action  against  the  prin- 
cipal defendant  fell,  for  the  want  of  service, 
the  ancillary  suit  against  the  garnishee  went 
down  with  It.  It  is  very  apparent,  therefore, 
that  the  garnishee  did  not  relieve  Itself  of 
llabinty  to  Newton,  the  defendant  In  the  prin- 
cipal case,  by  paying  the  amount  which  it 
owed  him  Into  a  court  whlcu  never  acquired 
Jurisdiction  over  him,  and  consequently  had 
none  over  the  garnishee.  The  fact  that  the 
garnishee,  after  It  had  answered,  paid  Into 
court  the  amount  which  It  owefl  Newton,  np- 
on the  demand  of  the  Justice  who  Issued  tho 
summons  of  garnishment,  can  make  no  differ- 
ence. The  Justice  had  no  authority  whatever 
to  make  such  a  demand,  and  a  compliance 
therewith  by  the  garnishee  was,  in  legal  con- 
templation, merely  voluntary.  Section  4726 
of  the  Civil  Code  provides  that  "the  plaintiff 
shall  not  have  Judgment  against  the  gar- 
nishee until  he  has  obtained  Judgment  against 
the  defendant."  As  we  understand,  from  the 
agreed  statement  of  facts,  no  judgment  wa:K 
ever  rendered  against  the  defendant  in  the 
ease  upon  which  the  garnishment  was  Iwsed. 

!  and  If  one  h-id  been  rendered  it  would  have 
been  void,  as.  In  the  absence  of  service  upon 
the  defendant,  the  court  had  no  jurisdiction 
to  give  Judgment  against  him.  Until  a  valij 
Judgment  has  been  obtained  against  the  prin- 
cipal defendant,  a  garnishee  Is  under  no  legal 
obligation  whatever  to  pay  the  amount  which 
he  owes  the  defendant  into  court  The  pay- 
ment by  the  railway  company  of  the  amount 
which  it  owed  Newton  Into  the  Justice's  court 
being  without  authority  of  law.  It  was  not 
relieved  of  Its  liability  to  him,  and  conse- 
quently the  verdict  of  the  Jury  In  the  Jus- 
tice's court  in  the  preaoit  case  was  right,  and 
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there  was  no  error  In  oTermling  and  dismiss- 
ing the  certiorari.  Judgment  affirmed.  AH 
the  justices  concurring. 


BVANS  V.  STATE. 
(Supreme  Oourt  ot  Georgia.    March  4,  1809.) 

CanciKAL  lAw— CimfiNATiHa  Etidimos. 

Following  the  decision  of  this  court  In  the 
case  of  Day  t.  State,  G3  Oa.  667,  the  evidence 
which  was  offered  by  the  state,  and  admitted, 
showing  that  the  accused,  while  not  under  le- 
gal arrest,  had  been  compelled  to  put  his  band 
in  his  pocket  and  surrender  a  pistol,  thus  dis- 
closing that  he  was  violating  the  law,  was  not 
admissible  on  the  trial  of  such  person  for  the 
oEEeose  of  carrying  a  concealed  weapon,  alleged 
to  have  been  committed  on  tbat  occasion. 
(Syllabus  by  the  ConrL) 

Error  from  dty  court  ct  Hall  county;  O.  H. 
Prior,  Jnd^. 

Win  Brans  was  conrlcted  of  carrying  a  con- 
cealed weapon,  and  brings  enor.  Eereree^ 

H.  H.  Dean,  for  plaintiff  In  error.  Howard 
Thompson,  SoL  Gen.,  for  the  State. 

COBB,  J.  Erane  was  convicted  of  the  of- 
fense of  carrying  a  concealed  weapon.  His 
motion  for  a  new  trial  was  overruled,  and  he 
excepted. 

The  only  witness  Introduced  on  the  trial  of 
the  ease  was  Brown,  a  policeman,  who  teatl- 
lied  that  be  was  called  up  at  night  In  Gaines- 
ville, Hall  county,  on  accouut  of  some  dis- 
turbance. "When  he  got  to  the  place  where 
Ehe  disturbance  was  alleged  to  have  occur- 
red, he  saw  nobody,  but  was  told  that  the 
accused  had  been  shooting  around  there. 
After  a  while  he  saw  the  accused  coming 
down  the  road.  At  this  point  the  witn^se 
was  allowed  to  testify  as  follows:  "I  told 
him  to  give  up  his  pistol,  and  he  said,  'What 
iilstol?'  and  I  said,  'The  one  you  have  been 
shooting  with.'  He  refused  to  give  It  up,  but 
I  called  Mr.  Lyles,  another  policeman,  and  we 
forced  him  to  give  It  up.  He  had  it  In  bis 
hand,  under  bis  coat,  and  It  was  concealed 
so  I  could  not  see  It  until  after  I  compelled 
him  to  give  it  up."  After  this,  witness  ar- 
rested the  accused.  He  had  no  wairant  for 
the  accused;  and  neither  had  I.yles,  the  other 
policeman.  That  part  of  the  testimony  of 
the  witness  which  is  quoted  above  was  ob- 
jected to  by  the  accused  on  the  ground  that 
"no  party  can  be  compelled  to  give  evidence 
against  himself  by  act  or  words."  The  re- 
fusal of  the  court  to  exclude  this  evidence  Is 
assigned  as  error  In  the  motion  for  a  new 
trial. 

The  constitution  of  this  state  provides  that 
"no  person  shall  be  compelled  to  give  testi- 
mony tending  in  any  manner  to  criminate 
himself."  Civ.  Code,  9  5703.  In  the  case  of 
Day  V,  State.  63  Ga.  607,  it  was  held  that: 
"Evidence  that  a  witness  forcibly  placed  de- 
fendant's foot  m  certain  tracks  near  the 
scene  of  the  burglary,  and  that  they  were  of 
the  same  size,  Is  not  admissible.  A  defeudant 


cannot  be  compelled  to  criminate  himself  by 
acts  or  words."  In  that  case,  Allen,  a  wit- 
ness for  the  state,  testified  that:  "Witness 
took  hold  of  [the  accused],  and  pulled  him 
along,  and  then  he  put  his  foot  in  the  track. 
The  first  time  wltne^  told  him  to  put  his 
foot  In  the  track,  defendant  refused.  Wit- 
ness then  took  hold  of  his  foot  and  put  it  in 
the  track.  He  did  not  consent  to  It.  The 
shoe  fitted  the  track."  This  evidence  was  ad- 
mitted over  the  objection  of  the  accused  that 
It  was  compelling  blm  to  furnish  evidence 
against  himself,  contrary  to  the  constitution 
of  the  state.  Chief  Justice  Warner,  aftCT 
quoting  the  constitutional  provision  above  set 
out  added:  "Nor  can  one,  by  force,  compel 
another,  against  his  consent,  to  put  his  foot  In 
a  shoe  track,  for  the  purpose  of  using  It  as 
evidence  against  him  on  the  criminal  side  of 
the  court,— the  more  especially  when  the  per- 
son using  such  force  has  no  lawful  warrant 
or  authority  for  doing  so."  It  will  thus  be 
seen  that  In  the  case  cited  the  constitutional 
provision  was  construed  to  apply  to  cases 
other  than  those  in  which  the  accused  was 
forced  to  give  evidence  against  himself,  either 
in  court,  or  pursuant  to  an  order  of  court. 
In  the  present  case,  neither  the  ofilcer  who 
testlfled  nor  the  olficer  who  assisted  in  the 
arrest  had  any  warrant  for  the  accused,  nor 
was  any  arrest  made  until  after  the  accused 
was  forced  to  give  up  his  pistol.  The  only 
fair  interpretation  that  can  be  given  to  the 
evidence  objected  to  Is  that  the  accused  was 
compelled,  against  his  consent,  to  put  his 
hand  in  his  pocket,  and  surrender  his  pistol 
to  the  officers,  and  thus  disclose  tliat  he  was 
guilty  of  a  violation  of  law.  Viewing  the 
case  In  this  light,  we  think  It  Is  controlled  by 
the  decision  In  the  Day  Case,  and  that  the 
court  erred  In  admitting  tbe  evidence  ob- 
jected to.  We  have  made  a  careful  examina- 
tion of  the  decisions  of  this  court  bearing  up- 
on this  question,  and  find  none  which,  prop- 
erly construed,  confilcts  with  the  ruling  here 
made.  The  case  of  Franklin  v.  State,  68  Ga. 
36,  differs  from  the  present  case  in  three  im- 
portant respects:  (1)  The  accused  was  under 
legal  arrest;  (2)  he  did  not  object  to  furnish- 
ing the  incriminating  evidence;  and  (3)  he  re- 
mained pasdve  while  shoes,  which  were  aft- 
erwards used  as  evidence  of  Ms  guilt,  were 
pulled  from  his  feet  by  others.  Chief  Justice 
Jackson,  in  his  opinion  In  that  case.  In  dis- 
tinguishing It  from  the  Day  Case,  makes  use 
of  this  language:  "It  was  that  which  he  wore 
which  witnessed  against  him,  and  not  any 
act  he  did  under  coercion,  such  as  being 
forced  to  put  bis  feet  In  tracks  somebody  had 
made."  WhQe  the  headnote  In  the  case  of 
Drake  v.  State,  75  Ga.  413,  restricts  the  ap- 
plication of  tbe  constitutional  provision  above 
quoted  to  persona  sworn  as  witnesses  in  a 
case,  an  examination  of  the  facta  appearing 
of  record  In  that  case  will  show  that  it  Is 
really  not  in  conflict  with  the  Day  Case,  or 
the  ruling  made  In  the  present  case.  While 
it  appears  that  part  of  the  clothing  introduced 
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Id  evidence  was  taken  off  of  Tiie  person  of  the 
accused,  he  was  at  the  time  In  legal  custody; 
and  no  objection,  so  far  as  the  record  dis- 
closes, was  made  by  hini.  Woolfolk's  Case, 
81  Ga.  551,  8  S.  E.  724.  is  to  be  dlsUngulshed 
Irom  the  Day  Case  for  the  same  reasons  as 
the  case  last  cited.  In  the  Myers  Case,  97  Ga. 
76,  25  S.  E.  252,  the  accused  was  not  forced 
against  his  will  to  furnish  evidence  against 
lilmself-  In  discussing  this  question,  Atkin- 
son, J.,  recognizes  the  distinction  laid  down 
by  Chief  Justice  Jackson  In  the  Franklin 
Case,  supra,  in  the  quotation  above  set  out 
Besides,  Myers  was  under  arrest,  and  It  does 
not  appear  whether  the  shoes  Introduced  in 
evidence  were  taken  from  his  feet,  or  wheth- 
er. If  this  was  done,  be  raised  any  objection 
thereto.  In  the  case  of  Williams  v.  State, 
100  Ga.  511.  28  S.  E.  624,  no  such  question 
as  the  one  now  under  discussion  was  raised 
or  decided.  In  that  case  an  officer  took  from 
the  person  of  the  accused  marked  coins,  which 
were  afterwards  used  in  evidence  against 
her.  She  was  not  compelled  to  furnish  any 
evidence  whatever  against  lierself.  The  de- 
cision in  that  case  simply  holds  that  the 
coustitntlonal  provision  as  to  unreasonable 
searches  and  seizures  did  not  render  the  evi- 
dence Inadmissible.  It  was  there  said  that 
The  purpose  ot  the  constitutional  provision 
was  to  deter  the  lawmaking  power  from  au- 
thorizing or  declaring  lawful  any  unreasona- 
ble search  or  seizure,  and  to  prevent  courts 
and  executives  from  enforcing  any  law  which 
was  violative  of  this  provlidon,  bat  that  It 
-.vas  not  intended  to  operate  so  as  to  prevent 
the  courts  from  receiving  evidences  of  crime, 
although  they  might  have  been  obtained  by 
an  illegal  and  unreasonable  search  and  sei- 
zure. It  would  seem  from  these  cases  that 
the  law  In  this  state  la  that  evidence  of  guilt 
found  upon  a  person  under  legal  arrest  may 
be  used  in  evidence  against  him.  but  that, 
where  a  person  not  in  legal  custody  is  com- 
pelled to  furnish  Incriminating  evidence 
against  himself,  the  evidence  Is  not  admissi- 
ble. The  rulhig  made  In  the  Day  Case  con- 
strains us  to  reverse  the  Judgment  of  the 
court  below  In  refusing  a  new  trial,  on  the 
ground  that  the  evidence  complained  of  was 
ImtHToperly  admitted.  Judgment  reversed. 
All  the  Justices  concurrlDg. 


WILLIAMS  V.  STATE, 
(Snpreme  Court  of  Georgia.    March  14,  1899.) 

ASBAUIT  WITH   InTBNT  TO  KILL— EviDBNCa— BbS 

Gest^— Inbtbuctions. 

1.  Where  a  defendant  has  been  found  guilty 
of  stabbing,  on  an  indictmeDt  charging  him 
with  the  offense  of  assault  with  intent  to  mur- 
der, an  omission  of  the  judge  to  give  in  rhiirgc 
to  the  jury  the  law  of  voluntary  manslaughter, 
even  if  applicable  to  the  case.  Is  not  sulHcient 
ground  for  a  new  trial. 

2.  Sayings  of  the  defendant,  after  the  com- 
mission of  the  alleged  crime,  and  constituting 
no  part  of  the  res  sestte,  are  not  admissible  in 
evidence  in  his  behnlf. 

3.  The  charge  of  the  court  fairly  and  fuUy 


covered  the  Issues  Involved,  and  the  verdict  is 
amply  supported  by  the  testimony. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Jefferson  coonty; 
R.  L.  Gamble,  Judge. 

Coley  Williams  was  convicted  of  stabbing, 
and  brings  error.  Affirmed. 

Hudson  ft  Wright,  for  plalntlfl  In  error.  B. 
T.  Hawlinga,  SoL  Gen.,  for  the  State. 

FEB  CURIAM.   Jodgmoit  <*fflrmftfl. 


DILL  V.  STATE. 

(Supreme  Court  of  Georgia.    March  14,  1899.) 

Homicide  — Evidekcb  —  Abouhbkt  of  Cocsshl— 
New  Tkial  —  Nbwlt-Discovbebd  Evisekcb— 

AmiL  —  BlOBT  TO  COUPL&ZH  —  HAMq^KBS  ES- 

bob. 

1.  A  new  trial  will  not  be  granted  because  the 

judge,  on  objection  made  bjr  defendant's  coun- 
sel, did  not  stop  the  solicitor  general  in  his 
concluding  argument  to  the  jury,  when  tliat 
officer  had  read  to,  and  commented  on.  before 
the  jury,  a  section  of  the  Criminal  Code,  the 
provisions  of  which  had  uo  direct  bearing  t»n 
the  case,  when,  on  the  interposition  of  the  ob- 
jection, the  court  considered  the  same,  oud 
ruled,  in  the  hearing  of  the  Jury,  that  the 
law  insisted  on  did  not  apply  in  the  case. 

2.  If  there  was  any  error  in  the  admission 
of  the  statement  of  the  deceased  subsequent 
to  the  difficulty  that  the  accused  hit  him  with  a 
rock,  as  not  being  properly  a  part  of  the  r» 
gestee,  such  error  was  rendered  harmless  by 
the  statement  made  to  the  jury  by  the  accns<>d 
that  he  did  strike  the  deceased  with  a  rock. 

3.  There  was  no  error  in  allowing  the  stnte 
to  put  in  evidence  a  certain  rock  which  was 
claimed  to  be  the  same  that  the  defendant 
used  in  striking  the  deceased.  While  the  evi- 
dence identifying  this  instrument  as  the  ooe 
used  was  not  conclusive,  itwas  entirely  legal,aft- 
er  preliminary  evidence  showing  that  the  de- 
censed  was  stricken  with  a  rock,  that  the  one 
offered  was  found  at  the  place  where  the  alter- 
cation occurred,  that  it  bad  on  it  hair,  pre- 
sumptively attached  by  contact  with  the  head 
of  the  deceased,  to  permit  the  same  to  go  to  the 
Jury  with  such  evidence,  in  order  that  the  Jury 
might  determine  whether  it  was  In  fact  the 
rock  with  which  the  wonnd  was  inflicted. 

4.  WherCj  on  a  trial  for  murder,  the  Jury  is 
instructed  in  relation  to  the  law  of  justiSabl)^ 
homicide  more  favorably  to  the  accused  than  is 
warranted  by  the  law.  surtt  chuge,  though  er- 
ror, is  not  one  of  which  the  accused  can  just- 
ly complain,  and  for  the  commission  of  such  an 
error  a  new  trial  will  not  be  awarded. 

5.  Where  a  new  trial  is  sought  on  the  ground 
of  newly-discoveted  evidence,  and  it  is  appar- 
ent from  the  testimony  adduced  on  the  trial, 
as  well  as  from  that  offered  in  support  of  the 
motion,  that  the  witnesses  who  are  relied  on 
to  furnish  the  new  evidence  were,  within  the 
knowledge  of  the  accused,  at  the  scene  of  the 
difficulty  immediately  prior  to  the  altercntina 
which  resulted  in  the  homicide,  and  some  of 
them  during  and  subsequent  to  the  altercatioa. 
there  was  no  error  in  overruling  the  motion. 
Especially  is  this  true  where  a  considerable 
portion  of  such  newly-discovered  evidence  is 
merely  cumulative,  some  of  it  tending  to  im- 
peach a  witness  sworn  at  the  trial,  and  other 
parts  immaterial,  and  when  it  further  appean 
that  all  the  witnesses  relied  on  to  furnish  such 
evidence  were  snbprenaed  by  the  state,  present 
at  tlie  trial,  and  some  of  tbem  actually  swon. 
as  witnesses,  but  not  called  to  testify. 

(Syllabus  by  the  Courtl^^  . 
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Error  from  superior  court,  Habersham 
county;  J.  J.  Klmaey,  Judge. 

Fink  DIU  was  convicted  of  homicide,  and  tw 
lirinci  error.  Afllrmed. 

J.  J.  Bowdoi  and  J.  B.  Jones,  for  lOalntiff 
In  error.  Howard  Thompson,  SoL  Gen.,  W. 
A.  Charters,  SoL  Gen.,  and  W.  F.  Flndley,  for 
the  State. 

LITTLE,  J.  1.  One  of  the  groonds  tor  the 
motion  for  new  trial  Is  that  during  the  prog- 
ress of  the  trial  the  solicitor  general,  in  con- 
clusion, read  to  the  jury  section  72  of  the 
Penal  Code,  and  Insisted  It  was  the  law  of  the 
case.  This  was  objected  to  by  defendant's 
counsel.  The  court  ruled,  In  the  presence  and 
bearing  of  the  Jury,  that  the  provisions  of  the 
section  were  not  applicable,  but  did  not  pre- 
vent the  solicitor  general  from  contlDUlng  his 
argument  on  the  same  lines.  We  fail  to  see 
'What  application  this  section  of  the  Code  had 
In  the  solution  of  the  question  as  to  the  guilt 
of  the  plaintiff  in  error.  As  we  understand 
the  evidence  in  the  record,  the  Issue  being 
tried  was  to  be  determined  on  other  principles 
of  law  than  those  Insisted  on  by  the  solicitor 
greneral  In  this  part  of  his  argument.  How- 
ever, we  do  not  think  that  the  judgment  over- 
ruling the  motion  for  new  trial  should  be  re- 
versed because  the  court  did  not  stop  this 
part  of  the  argument.  When  defendant's 
coansel  made  objection,  the  court  ruled  that 
the  law  Insisted  upon  did  not  apply,  and  the 
jury  should,  and  doubtless  did,  have  regard, 
In  determiuiog  the  question  of  the  guilt  of 
tbe  accused,  for  the  rulings  of  the  court,  and 
the  law  given  to  them  in  charge.  A  careful 
review  of  the  entire  record  fails  to  Induce 
the  belief  that  a  presentation  of  the  provi- 
sions of  law  contained  in  this  section  had  any 
effect  on  the  finding  of  the  Jury. 

2.  Another  ground  of  the  motion  Is  predi- 
cated on  the  admission  of  the  evidence  of 
Mrs.  Manus  that  the  deceased  (her  husband) 
told  her  about  the  difficulty  with  the  accused, 
that  he  ought  to  hare  fought  him  fair,  and 
ought  not  to  have  bit  him  with  a  rock.  This 
evidence  was  objected  to.  because  It  was  not 
shown  that  the  statement  of  the  deceased 
was  made  as  a  dying  declaration.  It  appears 
that  the  deceased  and  the  accused  had  been 
engaged  in  a  fight,  In  which  the  deceased  had 
received  a  wound  on  the  left  side  of  the  head, 
which  fractured  his  skull;  that  no  one  was 
present  at  the  time  the  wound  was  inflicted 
except  the  combatants.  After  tbe  cessation 
of  the  flght,  which  occurred  in  the  immediate 
vicinity  of  the  dwelling  house  of  the  deceased, 
the  latter,  in  company  with  his  wife,  went  in- 
to his  bouse;  and  the  conversation  in  which 
tbe  statement  objected  to  was  made  occurred 
within  a  very  short  time  after  tbe  flght  The 
Judge,  In  admitting  the  evidence,  ruled  that 
It  might  go  to  the  Jury  as  a  part  of  the  res 
gestse,  the  statement  having  beeu  made  bnt 
a  few  minutes  after  or  during  tbe  flght 
This  eTldence.  ve  think,  was  properly  admit- 


ted as  a  declaration  accompanying  the  alterca- 
tion in  'which  the  wound  was  received.  It 
was  subsequently  shown  by  the  evidence  that 
tbe  wound' which  deceased  received  in  the  al- 
tercation was  the  cause  of  his  death,  and  the 
explanation  of  how  it  was  received  was,  in 
point  of  time,  a  part  of  the  same  transaction. 
Pen.  Code,  i  998;  HaU  v.  State,  48  Ga.  607. 
What  the  law  distrusts  In  the  admission  of 
such  evidence  Is  not  after-speech,  but  after- 
thought Here  there  was  no  fair  opportunity 
for  the  will  of  tbe  deceased  to  mold  or  color 
his  statement.  Futch  v.  State,  90  Ga.  478,  16 
S.  E.  102.  But,  even  If  the  evldoice  was  im- 
properly admitted,  such  admission  affords  no 
ground  for  tbe  reversal  of  the  Judgment  over- 
ruling the  motion  for  new  trIaL  The  defend- 
ant in  bis  statement,  told  the  Jury,  in  ^vlng 
his  account  of  the  flght,  that  *T  reached  down, 
and  got  me  a  rock,  and  knocked  him  loose 
from  me."  So  that  tbe  testimony  that  the 
defendant  was  stricken  with  a  rock  comes  as 
well  from  the  lips  of  the  accused  as  from  the 
deceased. 

S.  Another  ground  of  the  motion  assigned 
error  to  the  ruling  of  the  court  admltthig  in 
evidence  a  rock,  claimed  to  be  the  instrument 
with  which  the  accused  inflicted  the  wound  on 
the  deceased.  The  wound  was  apparently 
small  In  size,  and  was  not  at  first  deemed  to 
be  a  serious  one.  It  could  readily  have  been 
Inflicted  with  a  stone  or  rock.  The  evidence 
identifying  this  rock  to  be  the  Instrument 
with  which  it  was  inflicted  was  circumstan- 
tial. The  wife  of  tbe  deceased,  acting  on  in- 
formation, in  company  with  others,  went,  aft- 
er his  death,  to  the  place  where  the  difficulty 
occurred,  and  found  the  rock  offered  in  evi- 
dence; and  while  It  is  true  tbe  testimony 
showed  that  there  were  many  other  rocks  of 
similar  character  there,  one  witness  testified 
that  tlie  iwrtlcular  rock  In  question  had  hair 
on  It,  which  It  was  claimed  attached  to  ft 
from  contact  with  the  head  of  the  deceased. 
Under  this  testimony  It  was  proper  to  have 
permitted  this  rock  to  have  gone  In  evidence; 
not  as  having  been  absolutely  proven  to  be 
the  Instrument  with  which  the  wound  was  In- 
flicted, but  that  tbe  jury  might  consider  the 
evidence  relating  to  that  question,  and  then 
determine  the  fact  as  to  whether  It  was  or 
was  not  the  weapon  used  by  the  accused. 
The  size,  weight,  and  character  of  this  stone. 
If  It  should  be  the  instrument  which  was 
used,  would  have  had  a  very  Important  bear- 
ing on  the  verdict  to  be  rendered  by  the  Jury. 
The  evidence  of  identlficHtion  was  by  no 
means  complete,  but  It  was  sufficient  to  per- 
mit the  stone  to  go  to  the  Jury,  together  with 
the  evidence  which  sonfj^t  to  identify  It  as 
the  weapon  used. 

4.  Exception  is  taken  to  the  refusal  to  grant 
a  new  trial  because  of  the  following  charge 
of  the  court:  "If  a  person  kill  another  In  his 
defense,  It  must  appear  that  the  danger  was 
so  urgent  and  pressing  at  the  time  of  the  kill- 
ing that,  in  order  to  save  bis  own  life,  or  pre- 
vent a  felony  from  being  committed  on  his 
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person,  the  kining  of  the  other  was  absolutdy 
necessary,"  etc.  This  charge  was  dedrly  er- 
ror, and  mingled  two  entirely  different  prin- 
ciples of  law  without  giving  proper  effect  to 
either.  Our  Penal  Code  (section  70)  declares 
that  it  IB  Justifiable  homicide  where  one  kills 
another  who  mantfestly  intends  or  endeavors 
by  violence  or  surprise  to  commit  a  felony  on 
the  person  of  the  slayer.  It  Is  not  essential, 
in  order  for  such  killing  to  be  Justifiable,  that 
it  was  absolutely  necessary  to  prevent  the 
commission  of  the  felony.  It  Is  sufficient.  In 
order  to  make  this  defense  aTallable,  If  it  ap- 
pear that  the  circumstances  were  sufficient  to 
«clte  the  fears  of  a  reasonable  man  that  a 
felony  was  about  to  be  committed,  and  that 
the  party  killing  acted  under  the  influence  of 
Oiese  fears.  Pen.  Code,  8  Tl.  Nor  Is  It  true, 
as  a  matter  of  law,  that  In  cases  of  mutual 
combat  It  Is  Justifiable  homicide  for  one  who 
voluntarily  entered  Into  a  fight  with  another 
to  kill  his  antagonist  to  prevent  any  other  fel- 
ony than  the  taking  of  the  life  of  the  slayer. 
But,  to  be  Justified  for  a  homicide  following  a 
mutual  combat.  It  mnst  appear  that  the  dan- 
ger to  the  slayer  was  so  urgent  and  pressing 
at  the  time  of  the  killing  that,  in  order  to  save 
his  own  life,  the  killing  of  the  other  was  ab- 
solutely necessary.  The  principles  of  law 
which  Justify  a  killing  In  each  of  these  two 
instances  stand  upon  an  entirely  different  foot- 
ing. In  the  one  case,— that  following  mutual 
combat,— the  slayer,  having  been  at  fault,  in 
that  he  voluntarily  entered  the  fight  which 
brought  on  the  necessity,  can  only  take  the 
life  of  his  antagonist  when  it  Is  absolutely 
necessary  to  save  his  own  life,  and  only  then 
when  the  person  killed  was  the  assailant,  or 
when  the  slayer  had  In  good  faith  oideavored 
to  decline  any  further  struggle  before  he 
struck  the  mortal  blow.  A  homicide  to  pre- 
vent the  commission  of  a  felony  on  the  person 
of  the  slayer  is  a  pure  defense,  unmixed  with 
fault,  so  that  It  be  done  under  circumstances 
sufficient  to  excite  the  fears  of  a  reasonable 
man  that  the  deceased  was  Intending  or  en- 
deavoring by  violence  or  surprise  to  commit 
a  felony  of  any  grade  on  his  person,  habita- 
tion, or  property.  It  does  not,  however,  follow 
that,  because  It  was  erroneons,  the  chaise  com- 
plained of  should  work  a  new  trial  for  the 
plaintiff  in  error.  Certainly,  if  it  were  more 
favorable  to  him  than  a  correct  interpreta- 
tion of  the  law  would  be,  he  cannot  complain 
of  its  error.  It  was  very  proper  for  the  court 
to  have  charged  the  Jury  the  principles  of  law 
under  which  the  accused  would  have  been 
Justifiable.  The  evidence  tended  to  show  that 
the  accused  and  the  deceased  were  engaged  In 
a  mutual  combat  at  the  time  the  mortal  wound 
was  Inflicted.  The  rule  of  law.  as  we  havp 
before  stated.  Is  that,  before  be  would  be  Justi- 
fied, the  danger  to  him  must  have  been  so  ur- 
gent and  pressing  at  the  time  he  killed  the  de> 
ceased  that  In  order  to  save  his  owd  life,  the 
killing  was  absolutely  necessary.  This  Is  the 
principle  which  the  accused  was  entitled  to 
have  given  m  charge  to  the  Jury.   What  did 


he  get?  The  Jury  was  told  that  the  dangpr 
must  have  been  so  urgent  and  pressing  at  the 
time  of  the  killing  that,  in  order  to  save  his 
own  life,  or  prevent  a  feltmy  from  being  com- 
mitted on  his  person,  the  kilting  of  the  other 
was  absolutely  necessary,  etc.  A  felony  Is  aoy 
offense  punished  by  law  with  death,  or  confint?- 
ment  in  the  penitentiary.  TTierrfore,  under 
this  charge  of  the  court,  if  the  accused— not- 
withstanding he  had  voluntarily  engaged  in 
the  combat— killed  the  deceased  to  prevent  any 
Injury  to  his  person  which  would  only  amount 
to  a  felony,  and  less  than  the  taking  of  his  life, 
he  would  be  Justified.  While  the  charge  glT- 
en  was  error,  it  qualified  the  rule  of  law  in 
favor  of  the  accused,  and  he  neither  can  nor 
ought  to  be  heard  to  complain.  It  Is  dedarad 
by  section  1060  of  the  Penal  Code  that  a  new 
trial  may  be  granted  in  all  cases  when  the 
presiding  Judge  may  deliver  an  erroneons 
charge  to  the  Jury  against  the  applicant  (for 
new  trial)  on  a  material  point.  It  will  be  ob- 
served that  for  an  erroneous  charge  a  new 
trial  may  only  be  awarded  when  such  charge 
is  against  the  applicant  aa  a  material  point. 

5.  A  farther  except](Hi  is  made  to  the  ruling 
of  the  Judge  in  refusing  to  grant  a  new  trial 
on  the  ground  of  newly-discovered  evidence. 
To  support  this  ground  of  the  motion,  three 
affidavits  are  presented:  One  from  Jane 
Busha,  to  the  effect  that  on  Monday  following 
the  altercation  in  which  the  deceased  received 
the  mortal  wound  she  was  at  the  house  of  the 
deceased,  and  heard  him  say  that  he  had  his 
knife  In  his  hand  at  the  time  of  the  fight  with 
Dili,  and  aimed  to  kiU  Dill,  but  did  not  do  it. 
Another,  from  G.  W.  Fisher,  that  on  the  night 
when  the  difficulty  occurred  he  was  at  a 
house  near  that  of  the  deceased,  andi,  hearing 
the  wife  of  the  deceased  scream,  In  company 
with  the  Inmates  ot  the  house  hewCTttowhere 
she  was,  and  went  home  with  her;  that  on 
the  way  Mrs.  Manus  said  that  she  had  had 
a  great  deal  of  trouble  since  she  left  her 
mother;  that  her  husband  was  so  overbear- 
ing; that  during  the  fight  with  the  accused 
she  held  onto  her  husband  until  he  told  her 
he  would  beat  her  brains  out  if  she  did  not 
turn  him  loose;  that  she  did  so,  and  then 
went  after  help;  that  when  he  reached  the 
house  of  the  deceased  the  accused  was  stand- 
ing in  the  yard,  very  quiet,  while  the  deceased 
was  in  the  house,  cursing;  that  deponent  in 
dnced  the  accused  to  leave;  that  afterwards 
be  went  into  the  honse,  saw  the  deceased, 
who  was  very  drank,  and  cursing;  that  the 
deceased  several  times  said  he  had  whipped 
the  accused,  and  could  do  It  again,  and  would 
whip  him  before  the  next  night  He  also  de- 
clared in  this  affidavit  that  deceased  was  re- 
puted to  be  a  very  violent  man  when  drank, 
and  he  had  the  reputation  of  Invariably  using 
his  knife.  The  third  affidavit  was  from  John 
Watkins,  who,  after  setting  out  certain  bad 
language  and  threats  used  by  the  deceased 
to  and  of  the  accused  on  the  Sunday  afternoon 
Immediately  preceding  the  altercation  between 
the  parties,  stated  that  he  was  abont  to  leave. 
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and  bad  gotten  a  few  away,  when  de- 

ceased attacked  the  accused,  and  they  had  a 
flgbt;  that  it  was  dark;  depoueut  could  not 
see  the  fight,  could  only  hear;  that  the  de- 
ceased was  the  aggressor;  accused  seemed 
quiet  and  peaceable,  while' deceased  was  wild 
and  uncontrollable;  that  the  wife  of  the  de- 
ceased tried  to  keep  her  husband  away,  but 
he  tore  loose  from  his  wife,  and  followed  the 
accused  as  he  was  trying  to  leave;  from  the 
voice  of  the  deceased  he  could  tell  that  be 
was  the  aggressor,  and  following  the  accused; 
that  the  deceased  was  a  violent  and  danger- 
ous man  when  drunk,  and  would  use  his  knife 
on  his  most  intimate  friends,  without  provo- 
cation. The  rule  which  authorizes  a  new 
trial  to  be  granted  for  newly-discovered  evi- 
dence Is  stated  in  section  1061  of  the  Penal 
Code  in  the  following  language:  "A  new  trial 
may  be  granted  in  all  cases,  when  any  mate- 
rial evidence,  not  merely  cumulative  In  its 
character  but  relating  to  new  and  material 
facts,  shall  be  discovered  by  the  applicant  aft- 
er the  rendition  of  a  verdict  against  him,"  etc. 
InterprL'tiug  the  rule  thus  stated,  this  court 
has  fregueutly  declared  that  sulIi  applications 
nre  not  favored,  and  are  receivud  with  cau- 
tion. Berry  v.  State,  10  Ga.  .'27;  Clark  v. 
Carter,  12  Ga.  500;  McAfee  v.  State,  31  Ga, 
411;  Follte  V.  State,  78  Ga.  347.  It  must  fur- 
ther appear  that  the  evidence  has  come  to  the 
defendant's  knowledge  since  the  trial,  and 
that  It  was  not  owing  to  the  want  of  due  dili- 
gence that  he  did  not  acquire  it  sooner.  The 
ufBdavits  containing  the  alleged  newly-discov- 
ered testimony  are  accompanied  with  an  affi- 
davit of  the  plaintiff  In  error  to  the  effect  that 
be  did  not  know  of  the  evidence  set  out  In 
the  affidavits,  and  that  the  same  could  not 
have  been  discovered  by  the  exercise  of  ordi- 
nary diligence;  while  the  affidavit  of  his  coun- 
sel simply  states  that  they  did  not  know  of 
the  evidence  set  out  in  such  affidavits.  The 
latter  is  defective  in  that  It  Is  not  declared 
that  tbey  did  not  know  of  the  evidence  at  the 
time  of  the  trial.  We,  of  course,  give  due 
credit  to  these  affidavits,  but  it  seems  to  us 
that  with  any  sort  of  diligence  the  informa- 
tion contained  In  the  affidavits  could  have 
been  readily  discovered.  Each  and  every  one 
of  these  witnesses  was  subpoenaed  by  the 
state,  was  In  attendance  on  the  court  at  the 
time  of  the  trial,  and  two  of  them— Bnsha  and 
Watkins— were  sworn  as  witnesses,  but  not 
examined;  and  Fisher  was  subpoenaed,  but 
not  sworn  as  a  witness.  Further  than  this. 
It  is  shown  by  the  testimony  of  Mrs.  William 
Manus,  who  was  the  first  witness  Introduced 
on  the  part  of  the  state,  that  Jane  Busba  was 
at  the  house  of  the  deceased,  in  company  with 
his  wife,  the  evening  of  the  difficulty,  and 
Immediately  preceding  the  same.  The  accus- 
ed was  obliged  to  know  this  fact,  because, 
according  to  the  testimony  of  this  witness, 
she  was  there  after  the  accused  came  to  the 
house.  The  witness  Ayers  also  testified  that 
the  witness  Jane  Bnsha  was  at  the  house  of 
the  deceased  Immediately  preceding  the  diffi- 


culty. As  to  the  evidence  of  the  affiant  Fish- 
er, there  cannot  be  the  slightest  excuse  why, 
If  this  testimony  was  wanted  by  the  accused, 
he  was  not  put  on  the  stand  to  testify,  be- 
cause, when  this  affiant  went  to  the  house  of 
the  deceasod,  he  found  the  accused  there,  and 
talked  with  him,  and  the  affiant  then  said  tu 
the  accused  to  leave  there,  that  the  deceased 
was  drunk,  and  that  under  his  importunities 
the  accused  left  Che  place,  knowing  that  the 
witness  remained  there,  and  further  knowing 
that  this  witness  was  aware  of  the  drunken 
condition  of  the  deceased.  It  appears,  also, 
from  the  affidavit  of  the  witness  Watkins,  that 
the  accused  did  know  that  this  affiant  was 
at  the  place  at  the  time  of  the  difficulty,  be- 
cause he  says,  "Manus  and  Ayers  went  to 
cursing,  and  In  a  little  while  Pink  Dill  came 
down  to  where  we  were,  and  also  squatted 
down  on  the  ground";  and  this  was  the  time 
at  which  the  didlcutty  commenced  between 
the  deceased  and  the  accused.  So  that  the  ac- 
cused had  absolute  personal  knowledge  that 
these  witnesses  were  at  the  place  at  the  time 
the  difficulty  occurred,  or  Just  immediately 
preceding  it,  and  with  diligence  of  any  char- 
acter could  have  easily  and  readily  ascertain- 
ed about  what  they  would  swear.  Besides, 
there  Is  very  little  of  the  evidence  contained 
in  these  affidavits  which  is  original.  That 
portion  of  the  evidence  relating  to  the  violent 
character  of  the  deceased  is  cumulative,  as 
counsel  for  the  accused  at  the  trial  cross- 
examined  witnesses  on  this  subject,  and 
brought  out  the  fact  that  the  deceased  had 
the  character  of  being  a  violent  man  when 
drinking.  It  would  he  a  waste  of  the  timi- 
consumed  In  the  trial  of  criminal  cases  if, 
after  verdicts  were  rendered,  they  were  set 
aside  on  such  a  showing.  In  the  case  of  Mon- 
roe V.  State,  5  Ga.  1S9,  Judge  Lumpkin, 
speaking  for  this  court,  said:  "We  fully  sub- 
scribe to  the  doctrine  .that  motions  for  new 
trial  [<m  this  ground]  are  to  tie  received  with 
caution,  and  for  the  reason  assigned,  because 
there  are  few  cases  tried,  especially  those  in- 
volving life,  in  which  something  new  may  not 
be  hunted  up,  and  because  it  leads  very  much 
to  perjury  to  admit  new  evidence  after  the 
party  who  has  lost  the  verdict  has  had  an 
opportunity  of  discovering  ills  adversary's 
strength  and  his  own  weakness."  The  court 
did  not  err  in  overruling  the  motion  for  new 
trial  on  the  ground  of  newly-discovered  evi- 
dence. Judgment  affirmed.  All  the  justices 
concnrrlng. 


AUSTIN  V.  STATE. 

(Supreme  Court  of  Georgia.   March  16,  1809.) 

CRiinxAii  Law— Apfbil. 

The  evidence  anthorized  the  verdict.  The 
charges  complained  of,  when  taken  in  connec- 
tion with  other  parts  of  the  general  charge, 
were  not  erroneous,  and  thertt  wu  no  error  tn 
refusing  a  new  trial. 
(Sy  llabus  bjr  the  Ooort) 
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Errtff  from  superior  conrt,  Gwinnett  coun- 
ty; N.  I4.  HutchlOB,  Judge. 

George  Austin  was  convicted  of  crime,  and 
l)rlns8  error.  AfHnned. 

'  li.  F.  McDonald,  Oscar  Brown,  and  John  R. 
Cooper,  for  plaintiff  In  error.  G.  H,  Brand, 
Sol.  Gen.,  for  the  State. 

PER  OUBIAM.  Judgment  affirmed. 


PHILLIPS  T.  ROSENHEIM  et  al. 
(Sapreme  Court  of  Georgia.   March  15.  1880.) 

AFPEAI.— RlVIBW, 

There  being  evidence  snfflcient  to  author' 
Ize  the  verdict,  and  the  trial  judge  being  aat- 
Isfied  therewith,  his  judgment  refusing  a  new 
trial  will  not  be  reversed. 
(Syllabus  by  the  Ooort.) 

Error  from  saperlor  court,  Emanuel  coun- 
ty; R.  L.  Gamble.  Judge. 

Action  between  W.  M.  Phillips  and  Joseph 
Rosenheim  and  others.  From  the  Judgment, 
PbiUlps  brings  ern».  Affirmed. 

Baffold  ft  Mitchell,  for  plalnUflE  In  error. 
WlUtams  &  Williams  and  F.  R,  Durden.  for 
defendants  In  error. 

PER  OUBIAM.  Judgment  affirmed. 


EVANS  et  aL  T.  BEDDINGFIELD  et  aL 
(Supreme  Court  of  Georgia.  March  IS,  1809.) 
MacHANio's  LiBK— ArFn>A.VJT— DBHUBaaa. 
Where  an  affidavit  for  the  foreclosure  of  a 
special  mechanic's  lien  showed  upon  its  face 
that  the  parties  asserting  such  lien  were  not 
mechanics,  but  proprietors  of  a  sawmill,  and 
that  the  work  they  did  was  simply  sawing  tim- 
ber into  lumber,  upon  which  they  were  seeking 
to  enforce  a  lien  as  mechanics,  it  was  not  er- 
ror to  sustain  a  special  demurrer  to  such  affi- 
davit on  the  ground  that  the  plaintiffs  had  no 
lien  as  mechanics,  but,  if  they  had  any  lien 
at  all,  it  was  as  proprietors  of  a  sawmill. 

(Syllabus  by  the  Court.) 

Error  from  superior  conr^  Jefferson  county; 
R.  L.  Gamble,  Judge. 

Action  by  Erans  &  Pennington  against  J. 
8.  Beddlngfleld  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Affirm- 
ed. 

Hudson  &  Wright,  tor  idalntitrs  In  error. 
Pbllllpa  ft  PblUlpa,  fbr  defbndants  In  error. 

LEWIS,  J.  It  appears  that  Evans  ft  Pen- 
nington, through  their  attorneys,  made  affida- 
vit for  the  purpose  of  foreclosing  a  special  me- 
chanic's lien,  asserting  that  they  were  mecban- 
Ica,  and  as  such  mnde  a  contract  with  the  de- 
fendants to  saw  and  manufacture  for  them  a 
certain  quantity  of  lumber  nt  a  stated  price; 
that  they  bad  fully  complied  with  their  con- 
tract by  cutting  from  the  land  of  the  defend- 
ants the  thnber.  and  converting  the  same  into 
lumber  at  tbeir  sawmill,  and  Oiat  they  had  re- 


tained possession  of  the  lumber,  and  thereby 
set  up  their  lien  thereon;  and  that  the  affidavit 
was  made  for  the  purpose  of  foreclosing  their 
special  mechanic's  Hen  upon  this  property.  A 
fl.  fa.  was  issued  by  the  Judge  of  the  county 
court  accordingly,  and  levied  upon  the  prop- 
erty mentioned  In  the  affidavit.  Thereupon 
the  defendants  ffied  a  counter  affidavit,  and 
the  case  was  appealed  to  the  superior  court. 
On  the  hearing  there,  the  Judge  sustained  a 
demurrer  filed  by  the  defendants  to  the  affi- 
davit of  foreclosure.  One  grotmd  of  the  de- 
murrer was  as  follows:  "The  lien  foreclosed 
Is  foreclosed  as  a  mechanic's  lien,  when  the 
facts  stated  In  the  affidavit  show  tiiat.  If  plain- 
tiffs have  any  lien  at  all.  It  must  be  as  saw- 
mill men,  since  the  facts  stated  In  their  affi- 
davit of  foreclosure  show  they  are  not  In  any 
sense  mechanics,  but  sawmill  men.'* 

Under  the  view  we  take  of  this  case.  It  Is 
unnecessary  to  consider  the  questions  raised  by 
the  other  grounds  of  the  demurrer.  We  think 
the  special  ground  Just  quoted  clearly  required 
the  Judgment  of  the  court  below,  sustaining 
the  demurrer  and  dismissing  the  affidavit  of 
forei'Iosnre.  In  thp  esse  of  Murpbey  v.  Mc- 
Gough  (decided  at  the  present  term)  31  S.  E. 
757,  this  court  held  that,  by  virtue  of  section 
2807  of  the  Civil  Code,  the  proprietors  of  a 
sawmill  can  assert  a  Uen  on  the  product  of 
their  mill  for  work  done  on  material  furnished 
by  others.  This  decision  was  put  upon  the 
ground  that  a  sawmill  Is  a  similar  establish- 
ment to  a  planingmlll,  and  therefore  comos 
within  the  terms  of  that  section.  It  follows 
that  the  plaintiffs  In  the  present  case,  under 
the  facts  alleged  In  their  affidavit,  might  prop- 
erly have  asserted  a  lien  upon  the  property  In 
question  as  proprietors  of  a  sawmill,  but  they 
could  not  set  up  any  valid  Hen  as  mechanics. 
They  were  In  no  sense  of  the  term  "mechan- 
ics." Their  lien  existed  by  virtue  of  the  fact 
that  they  were  conducting  a  sawmill,  aud 
grew  out  of  the  contract  they  made,  as  the 
proprietors  thereof,  with  the  owners  of  the 
timlwr.  Under  the  uniform  rulings  of  this 
court,  the  summary  remedies  allowed  by  law 
for  the  enforcement  of  special  Hens  of  thL" 
character  should  be  strictly  construed,  and  an 
affidavit  for  the  foreclosure  of  such  a  lien 
should  clearly  and  unequivocally  set  forth  its 
character.  "There  Is  a  provision  of  the  Code 
giving  mechanics  a  Hen  upon  personal  prop- 
erty for  work  done  thereon  In  manufacturing 
or  repairing  the  same,  while  there  Is  another 
section  of  the  Code  giving  a  similar  Hen  to  the 
proprietors  of  planlngmllls  and  "other  similar 
establishments,"  yet  nowhere  are  they  placed 
by  the  statute  in  the  same  class.  The  one  has 
his  lien  by  virtue  of  his  occupation  and  work 
as  a  mechanic.  The  other  has  a  Hen  growing 
out  of  an  occupation  and  business  relation  en- 
tirely different.  In  the  case  of  a  mechanic. 
It  is  necessary  that  he  should  be  an  operative 
engaged  in  a  business  requiring  some  par 
tlciilar  skill  in  doing  the  work  by  virtue  of 
which  the  law  creates  In  his  favor  a  Uen.  On 
the  other  hand,  the  sawmfll  man  has  a  lien  by 
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Tirtae  of  his  ownership  of  the  machinery  which 
coDverts  tfzober  Into  lumber,  and  not  by  virtue 
'Of  any  labor  he  may  perfonn  as  a  mechanic  In 
operating  the  machinery.  We  do  not  say  that 
the  defect  In  the  affldarlt  filed  In  the  lo^ent 
case  might  not  have  been  cured  by  amend- 
ment; but  no  amendment  having  been  offered, 
and  the  aflldavlt  being  specially  demurred  to 
because  of  the  fatal  defect  above  pointed  out, 
there  certainly  was  no  error  in  the  judgment 
complained  of.  Judgment  aflltmed.  AU  the 
Justices  concnrrbig. 


SHBPPABD  T.  ROBERSON  et  al. 
•(Supreme  Court  of  Oeor^a.   Uarch  U,  1899.) 
ExBounoiT— AiTiDAViT  ov  Illtcalitt. 

While  the  issuing  of  an  ezecutioo  within 
four  days  after  the  rendition  of  a  jadgtnent  in 
-a  justice's  court  Is  a  mere  irregularity,  which 
does  not  subject  the  execution  to  collateral  at- 
tack, the  defendant  tn  fi.  fa.  may,  under  section 
4~S(i  of  the  Ciril  Code,  take  advantage  of  the 
jsame  by  an  affidavit  of  illegality. 
(Syllabus  by  the  Court.) 

Slrror  from  superior  eonrt,  Washington 
county;  R.  Jj.  G«mble,  Judge. 

Action  by  Charles  H.  Sheppard  against 
Lumpkin  Roberson  and  others.  On  levy  of 
execution,  defendants  Introduced  affidavit  of 
illegality.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed. 

Evans  &  Evans,  for  plaintiff  In  atot. 
Hawlings  &  Hardwlclc,  for  defendants  in  er- 
Tor. 

LUMPKIN,  P.  J.  This  case  presents  for 
adjudication  the  single  question  dealt  with  In 
the  headoote.  Under  the  section  of  the  Code 
there  cited,  it  is  the  right  of  a  defendant 
.against  whose  property  an  execution  "shall 
Issue  Illegally"  to  arrest  a  levy  of  the  same 
by  flUng  an  affidavit  of  Illegality.  It  appears 
in  the  present  case  that  an  execution  was  Is- 
sued from  a  justice's  court  against  the  de- 
fendants in  error  within  four  days  after  the 
rendition  of  the  judgment  upon  which  It  was 
founded.  It  was  subsequently  levied  on  their 
property,  and  they  Interposed  an  affidavit  of 
illegality,  wtdch  the  trial  judge  held  was 
good.  We  agree  to  the  correctness  of  this 
ruling.  In  Mills  Co.  v.  Lovinger,  83  Ga.  563, 
10  S.  E.  230,  this  court  held  that  such  an 
execution  Issued  by  a  justice's  court  was  Ir- 
regular, but  not  void,  and,  while  for  that  rea- 
son the  same  could  not  be  attacked  collateral- 
ly  by  a  claimant,  It  was  open  to  a  direct  at- 
tack by  the  defendant  In  execution.  In  8 
Enc.  PI.  &  Prac.  344,  It  Is  said,  "An  execu- 
tion Issued  prematurely,  even  If  It  be  issued 
at  a  time  when  Its  Issuance  is  prohibited  by 
statute,  while  it  may  be  remedied  In  a  direct 
proceeding  seasonably  instituted,  is  not  abso- 


lutely void,  but  Irregular,  merely."  Our  stat- 
ute plainly  points  out  the  way  In  which  the 
defendant  in  execution  may  take  advantage 
of  such  an  Irregularity,  viz.  by  filing  his  affi- 
davit of  Illegality,  which  was  the  course  pur- 
sued In  the  present  case.  Judgment  affirmed. 
AU  the  justices  concurring. 


HANDT  V.  STATE. 
(Supreme  Court  of  Qeor^.   March  15,  1890.) 

EOMIOIDB— DTINO  DBCUB&TIONS. 

There  was  sufficient  evidence  in  this  case 
tending  to  show  that  the  deceased  was  con- 
scious of  his  condition  at  the  time  he  made  the 
dying  declarations  offered  in  evidence  to  au- 
thorize the  judge  to  admit  them.  The  charge 
of  the  court  fully  and  fairly  covered  the  issues 
involved,  and  there  was  evidence  to  support 
the  verdict. 
(Syllabus  "by  the  Court.) 

Error  from  superior  court,  Ware  county; 
J.  L.  Sweat,  Judge. 

Will  Handy  was  convicted  of  murder,  and 
brings  error.  Affirmed. 

L.  A.  Wilson,  for  plaintiff  In  error.  John 
W.  Bennett,  Sol.  Oen..  and  J.  M.  Terrell, 
Atty.  Qea.,  for  the  State. 

PSB  CURIAM.  Judgment  affirmed. 


HICKB  T.  STATE. 

(Supreme  Court  of  Oeor^a.    March  15,  1899.) 

INTOIICATIKG  LlQDOBS— iLLSOii  SaLB— COMPLAINT. 

1.  Section  434  of  the  Penal  Code,  which  pro- 
vides that  "if  any  person  shall  sell,  or  offer  to 
sell,  any  spirituous,  alcoholic  or  malt  liquors, 
in  any  quaotities,  within  a  radius  of  three 
miles  of  any  cburdi  or  public  or  private  school- 
house,  he  shall  be  guilty  of  a  misdemeanor," 
defines  a  complete  affirmative  offense:  and  an 
accusation  which  charges  one  with  the  commis- 
sion of  such  offense,  and  describes  it  in  the  lan- 
guase  of  that  section,  is  sufficient,  without  neg- 
ativing an  exception  contained  in  a  different 
section,  vis.  435,  to  the  effect  that  the  pro- 
visions of  the  former  section  do  not  apply  to  an 
incorporated  town  or  city.  Elklns  v.  State.  18 
Oa.  435:  Hester  v.  State.  17  Oa.  133  (Syl- 
point  8);  Jordan  v.  State,  22  Oa.  555;  Cook  t. 
State,  26  Ga.  605;  WiUiams  t.  State,  15  S.  E. 
552,  89  Ga.  483. 

2.  It  not  being  necessary  to  aver  the  nega- 
tive of  such  exception.  It  follows  that  the  state 
will  not  be  required  to  prove  it. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Oriffin;  B.  W. 
Hammond,  Judge. 

Manse  Hicks  was  convicted  of  an  Illegal 
sale  of  liquors,  and  brings  error.  Affirmed. 

T.  B.  Patterson,  for  plaintiff  in  error.  J. 
D.  Boyd  and  O.  H.  B.  Bloodworth,  Sol.  Gen., 
for  the  State. 

I     PER  CURIAM.  Judgment  affirmed. 
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BOWENS  T.  STATE. 

(Snpreme  Court  of  Georgia.    March  16,  1889.) 

HoinoiDV— Indtctmbrt— ErioaKO— Mew  Triax<— 
iMFROfBK  Remarks  op  Codnsbl. 

1.  It  is  not  uSBenttal  to  the  validity  oC  an  ia- 
dictmeat  for  mttnler  that  it  should  allese  upon 
whet  portion  of  the  body  of  the  deceased  the 
mortal  woond  was  inflicted:  nor,  when  the  In- 
dictment charges  th»t  the  homicide  was  com- 
mitted by  beating  the  deceased  with  a  piece 
of  iron»  is  it  necessary  to  specifically  set  forth 
the  aize  or  weight  of  the  same. 

2.  It  follows  that  the  locntion  and  character 
of  a  wound  by  which  a  death  was  caused,  and 
the  nature  of  the  weapon  by  which  sncb  wound 
was  Inflicted,  may  be  proved  on  the  trial  of  an 
indictment  tor  murder  lacking  in  allegations  of 
tiie  kind  alMTe  indicated. 

8.  It  is  not  competent  for  a  witness  who  had 
acted  as  the  amanuensis  of  an  illiterate  person, 
in  writing  letters  to  the  letter's  wife,  to  testi- 
fy that  they  were  aEfectionnte  in  character,  and 
thereupon  state  his  belief,  derived  from  a 
knowledge  of  the  contents  of  snch  letters,  that 
the  husband  was  passionately  fond  of  the  wife. 

4.  A  trial  judge,  in  pnssing  upon  grounds  of  a 
motion  for  a  new  trial,  with  a  view  to  correct- 
ing and  then  verifying  the  same,  may,  without 
impropriety,  act  upon  a  written  statement  of 
facta  prepared  by  the  solicitor  general,  if  sat- 
isfled  that  the  same  is  true,  and  that  it  fully 
and  fairly  sets  forth  what  occurred  at  the  trial 
with  reference  to  the  matter  in  question. 

5.  A  new  trial  will  not  be  granted  in  a 
crlmlna]  case  because  of  allpced  error  "in  not 
cautioning  and  instructing  the  jury,  and  there- 
by counterbalancing  the  evil  effect  of"  improper 
remarks  made  by  the  solicitor  general  in  his 
argument  before  the  jury;  it  not  appearing  that 
any  request  to  charge  on  this  subject  was  pre- 
sented, or  any  ruling  of  the  court  invoked  with 
reference  thereto,  and  the  remarks  themselves 
having  little  or  no  bearing  upon  the  merits  of 
the  case,  but  really  amounting  to  no  more  than 
a  refutation  by  the  solicitor  general  of  an  at- 
tack upon  his  ofBdal  Integrity  made  by  counsel 
for  the  accused. 

S.  That  the  court.  In  a  trial  for  murder,  al- 
lowed a  witness  for  the  state  to  testify:  "I 
met  [the  accused]  about  a  week  before  he  kill- 
ed his  wife.  He  said  he  had  been  in  jaif  thir- 
ty days,  and  had  got  out  again,"— and  then 
ruled  out  this  testimony,  did  not  have  the 
effect  of  putting  the  general  character  of  the 
accused  in  issue. 

7.  The  evidence  fully  warranted  the  TerdicL 

(Syllahoi  far  tiie  Court.) 

Error  from  superior  court,  Chatham  coun- 
ty; B.  FaUlgant,  Judge. 

Toby  BoweDB  was  convicted  of  murder, 
and  brings  error.  Affirmed. 

Fred  T.  Saussy,  B.  M.  Lester,  and  Gordon 
Sauasy,  for  plaintllE  in  error.  W.  W.  Os- 
borne, 8oL  Gen.,  and  J.  M.  Terrell,  Atty. 
Gen.,  tot  the  State. 

LUMPKIN,  P.  J.  1.  The  indictment  in 
this  case  charged  that  the  accused.  Toby 
Bowens,  murdered  his  wife,  Rosa  Bowens, 
by  beating  her  with  "a  certain  piece  of  Iron." 
It  did  not  allege  upon  what  part  of  her  per- 
son the  mortal  wound  was  Inflicted,  nor  did 
It  state  the  size  or  weight  of  the  instrument 
used.  There  was  a  demurrer  to  the  indict- 
ment, presenting  several  objections  thereto. 
None  of  these,  however,  need  be  noticed,  ex- 
cept  those  complaining  that  the  indictment 


was  defective  in  failing  to  state  the  location 
of  the  wound,  and  to  minutely  describe  the 
piece  of  iron  with  which  it  was  inflicted. 
The  court  overruled  the  demurrer,  and,  in  our 
opinion,  rightly  did  so.  The  Indictment  cer- 
tainly complied  with  the  requirements  of  sec- 
tion 929  of  the  Penal  Code.  We  are  at  a  loss- 
to  perceive  how  the  defendant  was  deprived 
of  any  substantial  right  In  making  bis  de- 
fense merely  because  the  Indictment  was 
silent  as  to  the  location  of  the  wound  on  the 
person  of  the  deceased,  and  failed  to  allege- 
the  precise  dimensions  or  weight  of  the 
weapon  by  wblcb  death  was  caused. 

2.  During  the  progress  of  the  trial,  objec- 
tion was  made  to  the  testimony  of  a  medical 
witness  as  to  the  location  and  character  of  the- 
wound,  and  also  to  the  testimony  of  another 
witness  as  to  the  description  of  the  piece  of 
iron.  The  grounds  of  objection  were  that 
the  indictment  did  not  "describe  the  location 
of  the  wound  Inflicted  by  the  defendant  upon 
deceased,"  and  that  "the  piece  of  Iron  called 
a  'flsb  plate'  was  not  sufficiently  descril>ed 
In  the  indictment"  The  ruling  above  an- 
nounced with  reference  to  the  demurrer  cov- 
ers the  point  now  under  consideration,  and  it 
follows,  of  course,  that  the  court  property 
admitted  the  testimony  of  these  witnesses. 

3.  The  accused  Introduced  as  a  witness  H. 
8.  Moore,  and  offered  to  prove  by  him  the 
tollowiug:  "I  employed  Toby  Bowens  to 
work  for  me  at  Tybee.  He  could  not  write, 
and  I  used  to  write  his  letters  to  his  wife  at 
hla  dictation.  I  remember  their  general  con- 
tents. They  were  affectionate,  and  I  believe 
he  was  passionately  fond  of  her.  I  frequent- 
ly inclosed  money  in  those  letters,  at  hla  re- 
quest." The  court  rejected  this  testimony 
on  the  ground  that  It  was  not  the  best  evi- 
dence of  the  contents  of  the  letters.  Obvi- 
ously, the  purpose  of  counsel  for  the  accused 
was  to  show  by  the  witness  that  in  his 
opinion  derived  from  a  knowledge  of  the  con- 
tents of  these  letters,  the  accused  was  pas- 
sionately fond  of  his  wife.  It  requires  no 
argument  to  show  that  the  fact  sought  to  be 
established  could  not  be  proven  In  this  way. 
It  would  be  very  dangerous  indeed  to  allow 
a  witness  to  characterize  a  series  of  letters 
as  being  of  a  particular  nature,  and  then 
proceed  upon  this  to  testify  to  bis  belief  that 
they  showed  this,  that  or  the  other  state  of 
feeling  on  tlie  part  of  the  author  or  person  at 
whose  dictation  the  letters  were  written. 
Tbls  would  be  allowing  him  to  give  his  bare 
opinion,  based  on  the  contents  of  written  in- 
struments not  disclosed,  and  of  which,  there- 
fore, the  Jury  could  not  intelligently  judge. 

4.  One  of  the  grounds  of  the  motloa  for  a 
new  trial  in  this  case  complains  that  the 
court  gave  no  instructions  to  the  Jury  con- 
cernlng  alleged  Improper  remarks  made  by 
the  solicitor  general  in  his  ailment  before 
them.  The  Judge  declined  to  approve  this 
ground  without  qualification,  but  certified 
that  the  truth  of  the  matter  therein  referred 
to  was  embodied  In  a  written  statement  pre- 
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pared  by  the  solicitor  general,  wtilch  state- 
ment appears  In  tbe  record.  Counsel  for  the 
plaintiff  In  error  made  the  i>olnt  that  the 
judge  had  no  authority  to  base  his  action  In 
the  premises  upon  this  statement  In  oar 
opinion,  counsel's  contention  Is  trivial,  and 
without  a  shadow  of  merit  It  Is  the  duty 
of  a  trial  Judge  to  pass  upon  the  correctness 
of  the  recitals  of  fact  contained  in  a  motion 
for  a  new  trial,  and,  in  so  doing,  we  see  not 
the  slightest  Impropriety  In  his  adopting  a 
statement  prepared  by  the  aoUcItor  general, 
If  the  same  la  true,  and  fully  and  fairly  sets 
forth  what  really  occurred  at  the  trial  with 
reference  to  the  matter  In  question.  Dealing 
with  the  ground  of  the  motion  last  referred 
to,  as  it  comes  to  us,  we  are  satisfied  that  it 
presents  no  sufficient  cause  for  ordering  a 
new  trial.  Counsel  for  the  accused,  in  his 
argument  before  the  Jury,  Insisted  that  a 
luan  was  In  the  room  of  Rosa  Bowens  at  the 
time  she  was  IcIUed  by  her  husband,  and  as- 
serted that  the  failure  of  the  solicitor  gen- 
eral to  produce  this  man  as  a  witness  mani- 
fested a  disposition  on  the  part  of  the  state 
to  conceal  teethnony.  The  state's  officer,  In 
hlB  argument,  replied  to  this  imputation  by 
disclaiming  any  knowledge  of  the  existence 
of  such  a  witness,  and  added  that  if  he  had 
known  there  was  such  a  witness,  it  would 
not  only  have  been  bis  duty,  but  his  pleas- 
ure, to  hare  the  witness  at  the  trial.  Thus 
It  will  be  seen  that  counsel  for  the  accused 
attacked  the  official  conduct  of  the  solicitor 
general,  and,  In  effect  charged  him  with  con- 
cealing testimony.  It  was  but  natural  for 
the  latter  to  resent  an  assault  upon  him  of 
this  kind.  In  BO  doing,  howerer,  he  under- 
took to  state  facts  not  proved  by  any  wit- 
ness,—a  thing  which  is  never  permissible. 
Still,  we  do  not  feel  called  upon  to  reverse 
tbe  Judgment  The  only  asslF^iiment  of  er- 
ror relating  to  this  occurrence  is  that  the 
court  failed  to  caution  the  Jury  not  to  be  in- 
fluenced by  the  Improper  statements  made 
by  the  solicitor  general.  It  does  not  appear 
that  any  request  to  charge  on  this  subject 
was  presented  to  the  Judge,  or  any  ruling  of 
any  kind  Invoked  with  reference  to  this  mat- 
ter. This  court  has  frequently  held  that, 
where  counsel  make  unauthorized  and  im- 
proper statements  in  their  arguments  before 
Juries,  opposing  counsel  should  call  attention 
to  the  same,  and  either  move  for  a  mistrial, 
or  request  tbe  court  to  Instruct  the  Jury  to 
disregard  such  statements.  As  instances  In 
point  see  Young  v.  State,  66  Ga.  528;  Oz- 
bum  v.  State,  S7  Ga.  1S2,  13  S.  B.  247;  Ed- 
wards r.  State,  90  Ga.  143,  15  S.  E.  744; 
Croom  V.  State,  90  Ga.  430,  17  S.  E.  1003; 
Kailroad  Co.  v.  Johnson,  90  Ga.  GOl,  16  S.  E. 
49;  Farmer  v.  State,  91  Ga.  728,  18  8.  E. 
087;  Von  Pollnltz  v.  State,  92  Ga.  16,  18  S. 
E.  301;  Railway  Co.  v.  Glover,  92  Ga.  138, 
18  S.  B.  406;  Robinson  v.  Stevens,  93  Ga. 
539,  21  S.  E.  96;  Morris  v.  Maddox,  97  Ga. 
581,  25  S.  B.  ^7;  Lumber  Co.  t.  Goody,  99 
Oa.  779,  27  8.  B.  109;  Kearney  r.  State,  101 


Ga.  804,  805,  29  S.  E.  127;  Smalls  v.  State, 
102  Oa.  85,  29  S.  E.  153.  In  this  case  noth- 
ing of  the.  sort  was  done,  but,  after  taking 
tbe  chances  of  an  acquittal,  counsel  for  the  ac- 
cused now  complain  that  the  court  neglected 
to  give,  on  Its  own  motion,  suitable  Instruc- 
tions calculated  to  undo  whatever  of  wrong 
may  have  been  occasioned  to  the  accused  by 
the  objectionable  remarks  of  the  state's  offi- 
cer. In  this  connection  we  may  add  that 
these  remarks  had  little  or  no  bearing  upon 
tbe  real  merits  of  the  case.  It  seems  to  have 
been  a  matter  of  dispute  whether  or  not  a 
man  was  In  tbe  room  of  Rosa  Bowens  when 
she  was  killed.  The  evidence  indicates  more 
strongly  than  otherwise  that  no  such  person 
was  then  and  there  present.  Counsel  for  the 
accused,  upon  the  assumption  that  there  was, 
reflected  seriously  upon  the  official  Integrity 
of  the  solicitor  general,  who  earnestly  denied 
the  Imputation  thus  made.  So  at  last  what 
occurred  amounted  to  but  little  more  than  a 
personal  altercation  between  opposing  coun- 
sel, and  left  the  Jury  practically  free  to  draw 
their  own  inferences  from  the  facts  actually 
proved  in  the  case. 

6.  Another  ground  of  tbe  motion  complains 
that  tbe  court,  In  effect  permitted  the  state 
to  put  in  issue  the  general  character  of  the 
accused.  It  Is  urged  that  this  was  done  by 
allowing  a  witness  to  testify  that  he  met  tbe 
accused  about  a  week  before  he  "killed  his 
wife,"  and  that  "he  said  he  had  been  in  Jail 
thirty  days,  and  had  got  out  again."  As  It 
appears  that  this  testimony '  was  ruled  out, 
we  are  at  a  loss  to  perceive  how  what  occur- 
red with  reference  thereto  put  tbe  general 
character  of  the  accused  In  Issue. 

7.  The  evidence  against  tbe  accused,  if 
credible,  made  out  a  case  of  wanton  and 
cruel  murder.  From  this  evidence  it  appears 
that  without  a  shadow  of  provocation,  he 
brutally  beat  his  wife  to  death  with  a  heavy 
piece  of  Iron.  The  Jury  believed  this  evi- 
dence, and  returned  a  verdict  of  guilty.  We 
feel  constrained  to  allow  it  to  stand,  for  the 
record  discloses  no  reason  which  would  even 
remotely  Justify  this  court  in  ordering  a  new 
triaL  Judgmoit  affirmed.  All  the  Justices 
concurring. 


COLLINS  et  al.  t.  MOBII-E  FRUIT  &  TRAD- 
ING CO. 

(Supreme  Court  of  Geor^a.   March  17.  1889.) 

Appbai^Rbtibw— DAMi.osa. 

This  case  presents  no  question  of  law,  and 
no  error  is  alleged,  except  the  refusal  of  the 
court  below  to  grant  a  new  trial.  The  evi- 
dence, though  conSirtinfc.  fully  warranted  the 
verdict,  and  the  trial  judge  was  satisfied  with 
the  same.  In  view  of  the  long-eatablished  and 
unvarying  rule  applicable  in  such  cases,  there 
was  no  ^ood  reason  (or  anticipating  a  reversal 
of  the  jud;rment  lielow,  and  consequently  the 
case  must  have  been  brought  to  this  court  for 
the  purpose  of  delay  only.  Accordingly,  on  mo- 
tion of  counsel  for  defendant  in  error,  10  per 
cent  damages  are  awarded  in  Its  favor  againat 
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the  plaintiffs  in  error.  In  future,  thii  court 
will,  in  similar  cases,  award  damages  tor  delay, 

whether  asked  for  or  not. 
(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Qiatbam  coimtr; 
R.  Falllgant.  Judge. 

Action  by  the  Mobile  Fruit  &  Trading  Com- 
pany against  Collins,  Grayson  &  Co.  Judg- 
ment for  plaintiff,  and  detendanta  bring  error. 
Affirmed. 

Charlton,  Mackall  &  Anderson,  tor  plaintiffs 
in  error.  W.  W.  Gordon,  Jr.,  for  defendaut 
In  errw. 

PER  OUBIAM.  Judgment  affirmed,  with 
damages. 


FBBTBRMUTH  t.  SOUTH^BOTTND  R.  CO. 
(Supreme  Court  of  Georgia.   March  17,  1889.) 

AOOXDBMTAI,  iK/tTBT  TO  EmPLOTS— EtidBKOB— 

TRI1.L. 

1.  The  evidence  introduced  In  behalf  of  the 
plaintiff  showiDg  that  his  injuries  were  occa- 
moned  either  by  his  own  negligence  or  as  the 
result  of  a  pure  accident,  there  wag  no  error 
in  granting  a  Doosuit. 

2.  Where  a  plaintiff  had  testified  fully  and  at 
length  as  to  the  manner  in  which  he  was  in- 
jured on  a  particular  occasion,  there  was  no 
abuse  of  discretion  bjr  the  court,  after  an- 
uouDcing  that  a  nonsuit  would  be  granted,  in 
refusing  to  allow  the  plaintiff  to  be  reintroduced 
as  a  witness,  "for  the  purpose  of  making  clear 
his  testimony  in  regnrd  to  the  way"  In  which 
the  injury  was  caused;  it  not  appearing  to  what 
additional  facts,  if  any,  the  plaintiff  would  have 
testified,  had  he  l>een  permitted  to  again  take 
the  stand. 

(Syllabus  by  the  Court.) 

Krror  from  superior  court,  Effingham  coun- 
ty; B.  Falllgant,  Judge. 

Action  by  M.  K.  Freyermuth  against  the 
South-Bound  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
flrmed. 

H.  B.  Strange  and  P.  W.  Mddrim,  for  plain- 
tiff In  error.  Denmark,  Adama  &  Freeman, 
for  defendant  In  error. 

LUMPKIN,  F.  J.  1.  In  tbe  present  case 
the  granting  of  a  nonsuit  Is  under  review. 
Tbe  plaintiff  below,  who  here  complains  that 
tbe  trial  Judge  erred  In  not  submitting  bis 
case  to  tbe  jury  upon  tbe  evidence  introduced 
In  hia  behalf,  waa  an  employ^  of  the  Soutta- 
Bound  Railroad  Company.  Be  waa  Injured 
while  riding  upon  a  hand  car,  the  Immediate 
cauae  of  tbe  Injury  being  the  falling  from  the 
car  of  a  large  crowbar,  which,  as  It  descend- 
ed, caught  tbe  plalntlfTs  foot  and  precipitat- 
ed him  upon  tbe  rails  In  front  of  the  car, 
which  ran  over  talm  and  crushed  bim.  It 
appears  that  the  plaintiff  was  one  of  a  num- 
ber of  bands  whose  business  It  was  to  keep 
the  railway  track  In  order.  He  testified  that 
It  was  hl8  duty  to  look  after  the  tools  of  the 
company,  Including  a  nnmlier  of  crowbars, 
and  see  that  they  were  properly  placed  upon 
the  hand  car,  when  moved  from  one  place  to 


another.  He  did.  It  Is  true,  by  making  other 
statements  in  this  connectl(m.  undertake  to 
avoid  tbe  consequences  to  his  case  of  wbat 
has  just  been  recited,  but  It  waa  cotalnly 
not  nnfalr  to  him  for  the  court  to  base  Its  ac- 
tion upon  what  he  himself  asserted  was  true 
in  giving  his  account  of  the  manner  In  which 
he  was  hurt  Railroad  Co.  v.  Evans.  96  Ga. 
481,  485.  48e,  23  8.  B.  404.  On  the  occasion 
under  consideratton,  it  seems  that  he  did  not 
himself  place  tbe  crowbars  upon  the  car,  but 
that  this  was  done  by  another  employe. 
Some  of  the  testimony  tended  to  show  that 
the  crowbar  which  fell  was  put  upon  the  car 
In  the  usual  manner;  that  It  had  many  times 
been  carried  In  this  Identical  way  without 
tsUlng  from  the  car;  and  that  there  was  no 
reason  to  apprehend  that  It  would  fall  on  this 
particular  occasion.  Other  testimony  tended 
to  show  that  the  crowbar  waa  not  properly  pla- 
ced upon  tbe  car,  but  that  one  of  Ita  ends  pro- 
jected too  far  towards  the  front  so  tbat  after 
some  Jolting  resulting  from  the  movement  of 
the  car.  It  toppled  over  and  fell.  In  either 
Tlew  of  the  matter,  however,  we  agree  with 
the  trial  judge  that  tbe  plaintiff  waa  not  enti- 
tled to  reo>ver.  If  tbe  crowbar  was  Improp- 
erly placed  upon  tbe  band  car.  It  was  the 
plalntUTa  fault;  for  it  was  his  duty  to  look 
after  this  very  matter.  If  property  loaded 
upon  the  car,  then  It  aeons  that  tbe  catastro- 
phe was  tbe  result  of  a  pure  aocldoit— a  thing 
entirely  unexpected,  and  not  to  be  anticipated 
In  the  usual  course  of  evaits. 

2.  After  the  idataitiff  bad  closed  bis  case, 
tbe  motion  for  a  nonsuit  bad  been  aligned, 
and  the  jndge  had  announced  that  a  nonsuit 
would  be  granted,  plaintlfrs  counsel  moved 
to  reintroduce  blm  as  a  witness,  but  the  court 
denied  this  motioa  As  to  this  point  tbe  bill 
of  exceptions  recites  that  the  court  was  ask- 
ed  to  allow  the  plaintiff  to  agabi  take  the 
stand,  "for  the  purpose  of  making  clear  bis 
teatlmony  In  regard  to  Uie  way  in  which  the 
bars  were  placed  upon  tbe  car."  We  cannot 
gather  from  the  lai^nuse  Quoted  hcnr  it  was 
proposed  to  make  dear.  In  this  manner,  the 
plaintiff's  light  to  recover.  Tbe  bill  of  re- 
ceptions does  not  Infonn  ns  wbat  additional 
facta  were  sought  to  be  elicited  and  would 
have  been  brought  ont  If  the  plahitlff  had 
been  permitted  to  add  to  bis  testimony.  If 
counsel's  purpose  was  to  reintroduce  the 
plaintiff.  In  order  to  make  dear  that  the  crow- 
bars were  negligently  and  Improperly  loaded 
upon  the  car,  the  ruling  comidalned  et  did 
not  operate  to  bis  prejudice;  for  the  effect  of 
such  evidence  would  be  merely  to  emphasise 
and  render  more  cmiduslve  an  Inference  tbat 
the  accident  waa  due  to  tbe  faidt  of  tbe 
plaintiff  In  not  discharging  the  duty  he  owed 
to  the  company  of  se^g  tiiat  these  tools 
were  placed  upon  the  car  In  tbe  proper  man- 
ner. Moreover,  It  appears  that  the  plaintiff 
was  fully,  tediously,  and  at  great  length  ex- 
amined and  croaa-examlned  as  to  tbe  entire 
tranaactlon  and  every  material  fact  and  dr- 
cumstance  connected  with  It    It  Is  therefore 
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difficult  to  conceive  how  he  could  hare  made 
more  ladd  details  which  he  had  already  bct- 
enl  timea  recounted.  Certainly  there  was  no 
ahuse  of  discretion  In  refusing  to  allow  him 
to  testify  farther  In  the  case.  Judgn^^t  af- 
firmed.   All  the  joBtlcea  concurring. 


WELLS  et  al.  t.  MAYOR.  ETC..  OF  CITY  OF 

SAVANXAH  et  al. 
(Saprema  Court  ot  Georgia.   March  17,  188&.) 

M0HIOIPAL  COBPOBATIONS— TaXLTIOK— -EXBMFTIOH 
— CONTBACTB. 

1.  Even  if  the  municipai  authoritieB  of  any 
city  In  this  state  had.  prior  to  the  conatitation 
Of  1877,  the  power,  by  contract  with  any  of  Its 
citizena,  to  perpetually  exempt  property  from 
taxation,  before  a  claim  to  such  an  exemption 
could  be  seriously  entertained  the  existence  of 
aiicfa  a  contract  wonid  have  to  be  clearly  and 
spfciflcally  shown,  (a)  The  recoil  in  tbia  case 
fails  to  disclose  any  contrnct  between  the  city 
of  Savannah  and  the  plaintiffs,  or  any  of  their 
predecessors  in  title  to  the  land  claimed  to  be 
exempt  from  municipal  taxation.  Buch  a  con- 
tract will  not  l>e  implied  merely  from  the  fact 
that  the  marshal  of  the  city  customarily  an- 
nounced, when  lands  of  like  character  were  ex- 
posed for  public  sale,  that  the  same  were  not 
subject  to  city  taxes,  nor  from  the  fact  that  it 
was  generally  understood  by  the  public  tliat 
such  property  would  be  so  exempt,  nor  from 
the  further  fact  that  for  many  years  the  city 
never  undertook  to  exercise  over  this  class  of 
property  its  powers  of  taxation. 

2.  All  other  questions  presented  by  the  rec- 
ord in  this  case  were  specifically  adjudicated 
by  tUa  cotut  In  Its  decision  therein,  as  r^rt- 
«d  In  IS  S.  B.  442.  87  Oa.  807. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Chatham  coun- 
ty; B.  F.  AUlgant,  Judge. 

Action  by  Darid  Wells  and  others  against 
the  mayor  and  aldermen  of  the  city  of  8a- 
Tannah  and  others.  There  waa  a  Judgment 
for  defendanta,  and  plalntlffi  bring  error. 
Affirmed. 

SauBsy  &  Saussy,  for  plaintiffs  In  error. 
Saml.  B.  Adams,  for  defendants  in  error. 

LEWIS,  J.  Orer  a  hundred  years  ago,  the 
municipal  authorities  of  the  dty  of  Savan- 
nah, by  ordinances  duly  passed,  resolved  to 
expose  to  the  public  sale  certain  lands,  known 
aa  "Commons,"  then  owned  by  the  city.  One 
scheme  provided  for  In  these  ordinances  was 
to  offer  the  lands  for  sale  on  what  was 
known  as  the  "ground-rent"  plan.  The  pur- 
chaser who  elected  to  buy  upon  this  plan  was 
to  pay  quarterly  a  stipulated  amount  as  rent 
for  the  land  sold  to  him,  and  as  long  as  such 
payments  were  continued  he  was  to  have  the 
right  of  peaceful  occupation  and  use  of  the 
premises  forever.  It  Is  this  class  of  prop- 
erty, now  held  by  the  successors  in  title  to 
the  original  purchasers  from  the  city,  that 
the  plaintiffs  claim  to  be  exempt  from  mu- 
nicipal taxation.  There  are  two  controlling 
questions  presented  by  the  record:  First, 
liave  the  plaintiffs  such  an  Interest  In  the 
title  to  the  property  as  will  subject  them  to 
-the  payment  of  taxes  thereon?  Second,  baa 


this  property  ever  been  perpetually  exempted 
from  the  assessment  of  municipal  taxes  by 
virtue  of  any  contract  between  the  city  and 
the  original  purchasers  therefrom? 

The  first  of  these  questions  waa  specifical- 
ly adjudicated  adversely  to  the  plaintiffs  In 
error  when  this  case  was  twfore  this  court 
at  Ita  March  term,  1891.  See  87  Qa.  397,  13 
S.  E.  442.  We  think  the  decision  then  ren- 
dered also  disposed  of  the  second  question 
above  mentioned.  It  being  necessarily  involv- 
ed in  the  case;  but.  Inasmuch  as  this  court 
did  not  enter  upon  a  specific  discussion  as  to 
the  contract  relations  which  the  plaintiffs 
claim  exist  between  themselves  and  the  city 
of  Savannah,  and  aa  their  learned  counsel, 
in  his  argument  before  us,  Insisted  that  at 
the  htst  hearing  of  the  case  in  the  court  be- 
low much  additional  evidence  was  introduced 
which  strengthened  his  position  that  the  city 
had,  by  express  contract,  exempted  this  prop- 
erty from  taxation,  we  will  briefly  present 
the  views  which  we  entertain  concerning  this 
Issue. 

We  are  aware  of  no  act  passed  by  the 
state  legislature  that  has  ever  conferred  upon 
the  city  of  Savannah  the  power  to  exempt 
from  taxation  any  property  owned  by  its 
citizens.  There  Is  respectable  and  weighty 
authority  to  the  effect  that  a  legislative  body, 
in  the  exercise  of  the  sovereign  powers  of  a 
state,  has  no  Inherent  right,  upon  any  con- 
sideration, to  enact  a  law  perpetually  ex- 
empting any  particular  species  of  property 
from  the  burden  of  taxation.  Some  of  the 
decisions  to  which  we  refer  are  based  upon 
the  reasoning  that,  from  the  very  nature  of 
legislative  bodies,  one  legislature  cannot  fix 
a  limit  to  the  power  of  another  and  subse- 
quent one.  Other  authorities  have  treated 
such  exemptions  by  legislative  enactment  as 
privileges  or  bounties  only,  revocable  at  the 
will  of  the  legislature.  It  is  unimportant, 
however,  to  go  into  a  consideration  of  the 
many  judicial  expressions  of  opinion  to  be 
found  upon  this  subject,  among  which  may 
be  cited  the  remarks  of  McCay,  J.,  In  State  v. 
Georgia  Railroad  &  Banking  Co.,  54  Ga.  424, 
and  the  discussion  of  the  question  by  Judge 
Bleckley  in  Atlantic  &  G.  R.  Co.  v.  State.  55 
Ga.  312.  The  federal  supreme  court  seems 
thoroughly  committed  to  the  proposition  that 
a  state  fs  bound  by  an  act  of  its  legislature 
which,  for  a  good  or  valuable  consideration, 
perpetually  exempts  any  particular  class  of 
property  from  taxation.  In  the  case  of  Mur- 
ray V.  Charleston,  90  U.  S.  432,  It  was  held 
that  the  clause  In  the  constitution  of  the 
United  States  providing  that  "no  state  shall 
pass  a  law  Impairing  the  obligation  of  con- 
tracts is  a  limitation  upon  the  taxing  power 
of  a  state,  as  well  as  upon  all  its  legislation, 
whatever  form  It  may  assume."  See,  also, 
Central  Railroad  &  Banking  Co.  v.  Georgia, 
92  U.  S.  665;  Salt  Co.  v.  East  Saginaw,  13 
Wall.  376;  State  v.  Wilson,  7  Cranch.  1G4; 
Cooley,  Tax'n.  p.  60.  In  the  view  we  take 
of  this  case,  we  find  It  unnecessary  to  pass 
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upon  tbe  power  of  a  state  goTernment  or  of 
Its  Bubordlnate  brancheB  to  enact  such  legis- 
lation or  make  such  contracts  with  its  citl- 
zena.  We  think  there  can  be  no  sort  of  ques- 
tion that,  when  such  an  exemption  Is  claim- 
ed by  any  citizen  of  the  goTernment,  tt  Is  in- 
cumbent upon  him  to  clearly  show  the  exist- 
ence of  an  express  contract,  UDambiguous 
and  definite,  in  creating  by  Its  terms  the  ex- 
emption claimed.  Such  a  contract  cannot  be 
implied,  and  if  there  is  any  doubt  concerning 
Its  existence,  or  the  exact  and  true  meaning 
of  Its  stipulations,  the  doubt  ought  always 
to  be  resolved  In  favor  of  the  government 
upon  which  has  been  conferred  the  right  to 
exerdse  this  sovereign  power.  In  this  con- 
nection, we  quote  tbe  follovring  pertinent  ex- 
tract from  the  opinion  of  Mr.  Justice  Swayne 
In  the  case  of  Tnck^  v.  Ferguson,  22  Wall. 
B75,  as  laying  down  the  correct  rule  upon  this 
subject:  "The  taxing  power  Is  vital  to  the 
functions  of  government.  It  helps  to  sustain 
the  social  compact,  and  to  give  It  ^cacy. 
It  is  Intended  to  promote  the  general  wel- 
fare. It  reaches  the  interests  of  every  mem- 
ber of  tbe  community.  It  may  be  restrained 
by  contract  in  special  cases  for  the  public 
good,  where  Bucta  contracts  are  not  forbid- 
den; but  the  contract  most  be  shown  to  exist. 
Tbere  is  no  presumption  In  Its  favor.  Every 
reasonable  doubt  should  be  resolved  against 
it.  Where  It  exists.  It  is  to  be  rigidly  scm- 
tinlzed,  and  never  permitted  to  extend,  either 
In  scope  or  duration,  beyond  what  tbe  terms 
of  tbe,  concession  clearly  require.  It  is  in 
derogabon  of  public  right  and  narrows  a 
trust  created  for  the  good  of  all."  Was  such 
a  contract  shown  In  the  present  case?  With 
the  view  of  determining  whether  or  not  there 
was,  we  have  naturally  looked  to  the  official 
action  taken  by  the  governing  body  of  the 
city,  either  la  Its  ordinances  or  resolutions 
providing  for  the  plan  npon  which  tbe  sales 
were  to  be  made,  and  the  consequences  and 
effect  thereof,  or  In  Its  deed  of  conveyance  to 
the  purchaser.  Upon  examining  tbe  various 
ordinances  set  ont  In  the  record,  we  fall  to 
find  any  refer«ice  whatever  to  the  matter  of 
exempting  this  jvoperty  from  taxation;  and, 
Instead  of  finding  any  stipulation  to  that  ef- 
fect In  the  form  of  deed  Invariably  made  by 
the  city  to  the  various  purchasers,  tbere  ap- 
pears a  clause  directly  negativing  the  Idea 
tbat  tbe  city  ever  intended  to  grant  a  per- 
petual  exemption  of  tbis  property  from  the 
burden  of  taxation.  In  each  instance,  it  was 
recited  In  the  deed  given  to  the  purchaser 
that  the  conveyance  of  tbe  city  was  made, 
and  the  rights  of  the  purchaser  thereunder 
were  conferred,  "subject  only  to  such  assess- 
ments and  burthens  as  shall  be  in  common 
with  other  lot  holders  In  the  said  city."  The 
term  "assessment"  Is  often  used  as  a  syno- 
nym of  "taxes."  Indeed,  one  of  the  defini- 
tions of  this  term  given  by  Webster  Is,  "a 
tax."  But,  evoi  If  this  word,  as  used  in  the 
deed,  does  not  necessarily  refer  to  taxation, 
tbe  word  "burthen,"  which  Is  also  therein 


employed,  is  certainly  sufi&ciently  comprehen- 
sive to  Include  municipal  taxes.  Taken  all 
together,  the  language  adopted  is  clearly 
broad  enough  to  embrace  every  burden  then 
existing  or  which  might  thereafter  be  law- 
fully Imposed  upon  other  landowners  in  the 
city.  The  deed  was  signed  by  both  partl». 
Here,  then,  is  a  specific  written  agreement, 
made  between  the  parties  to  the  contract  re- 
lating to  tbe  sale  of  property  by  the  city, 
whereby  it  is  expressly  declared  that  the 
property  shall  be  held  by  tbe  purchaser  (and. 
of  course,  by  bis  assigns)  subject  to  any  bur- 
den which  might  be  borne  In  common  by  the 
holders  of  other  lots  In  tbe  dly,  necessarily 
including  that  of  municipal  taxation. 

Plaintiffs  In  error  contend,  however,  that 
the  contract  they  insist  npon  Is  evidenced 
sufficiently  by  the  conduct  of  the  municipal 
officers  at  the  time  that  the  sales  by  the  city 
took  place.  It  was  shown  that,  when  lota 
were  put  up  for  sale,  the  dty  marshal  pub- 
licly announced  that  tb^  would  not  be  sub- 
ject to  city  taxes;  that  this  was  generally 
understood  by  the  city  at  large;  and  that, 
for  nearly  a  hundred  years  after  these  sales 
first  b^an.  tbe  municipal  authorities  failed 
to  tax  the  lands,  and  in  various  ordinances 
afterwards  passed  these  ground-rent  lands 
were  exempted.  The  effect  of  these  ordi 
nances  was  merely  to  grant  an  exemption 
from  taxes  for  the  particular  years  to  which 
they  related.  Mere  nonuser  by  a  govern- 
ment of  Its  power  to  levy  a  tax,  it  matters 
not  for  how  long  it  continued,  can  never  be 
construed  into  a  forfeiture  of  the  power. 
This  question  was  directly  passed  upon  by 
this  court  when  the  case  was  here  before. 
As  to  this  point,  Cblef  Justice  Bleckley  said: 
"Whatever  the  expectation  of  purchasers,  or 
the  unbroken  practice  of  the  dty  hitherto 
may  have  been,  the  mandate  of  the  constitu- 
tion of  1S77  Is  to  tax  all  property,  save  tliat 
expressly  exempted  by  the  legislature  under 
constitutional  authority,  if  any  Is  taxed. 
That  this  mandate  may  have  heretofore  been 
disregarded  la  no  reason  why  It  should  not 
be  obeyed  now."  There  la  an  absolute  want 
of  any  testimony  in  tbe  record  showing  that 
the  mayor  and  aldermen  of  tbe  city  of  Sa- 
vannah, by  ordinance,  resolution,  or  offlcial 
action  of  any  sort,  ever  authorlaed  the  mar- 
shal to  make  the  puUic  announcement  above 
referred  to  In  offering  for  sale  the  dty^  prop- 
erty. Tbe  effect  to  create  a  contract  such 
proof  is  simply  an  attempt  to  li^^raft  upon  a 
written  Instrument  by  parol  a  stipulation 
contrary  to  the  terms  of  the  writing  Itself. 
After  the  oral  announcement  made  by  the 
marshal,  the  city  made  Its  deed  to  the  pur- 
chaser, the  terms  of  which  expressly  nega- 
tived tbe  assurance  given  by  that  officer  to 
the  public  Under  no  rule  of  law  could  such 
parol  evidence  be  allowed  to  vary  the  terms 
of  a  written  contract  Besides  all  this,  we 
fail  to  find  In  the  record  any  testimony  show- 
ing that  these  particular  [daintifls,  or  any  ot 
their  predecessors  In  title,  bought  any  of  the 
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lotB  In  queatlon  under  the  Impression  that 
the  same  would  be  exempt  from  taxes.  In- 
deed, it  1b  not  shown  that  any  of  these  lots 
were  purchased  at  s  sale  at  which  the  mar- 
shal made  such  an  announcement  as  that 
above  referred  to.  The  evidence  simply  goes 
to  the  extent  of  showing  what  was  his  cus- 
.tom  In  this  particular,  and  what  was  the  gen- 
eral Impression  of  the  public  In  regard  to  the 
matter.  For  aught  that  appears,  those  who 
actually  bought  at  these  sales  were  fully  ad- 
vised as  to  the  truth  with  reference  thereto, 
if  not  prior  to  the  sale,  at  least  before  they 
complied  with  their  bids  and  accepted  the 
city's  conveyance  of  the  lots  purchased  by 
them.  Our  conclusion,  therefore,  is  that, 
even  If  the  city  of  Sarannnh  bad  the  power 
claimed  for  it,  the  record  utterly  fails  to 
make  It  appear  that  Its  authorltlea  ever  at- 
tempted to  exercise  such  power.  Jndgmeut 
affirmed.   All  the  Justices  concurring. 


MITCHELL  T.  CAROLINA  CENT.  R.  CO. 
(Supreme  Court  of  North  Carolina.  Mardi  21, 
18M».) 

TaiAL  —  Instructions  —  Riilroads—  Carhtino 
LtTH  Stock — ExcEPTinNa  fkoh  Risk — 
BonnEV  OF  Phoof. 

1.  A  question  of  fact  that  is  not  admitted 
should  be  submitted  to  the  Jury,  though  there 
is  uncontradicted  testimony  as  to  its  existence. 

2.  A  shipper  of  live  stock  by  rail  signing  a 
bill  of  lading  excepting  damages  not  resuJUng 
from  the  railroad  cuupany's  negligence  from 
the  risk,  does  not  have  the  burden  of  proving 
that  a  loss  In  progress  of  transportation  oc- 
curred by  the  company's  negligence,  where  he 
faad  no  means  of  ascertaining  bow  the  loss 
occurred. 

3.  In  an  action  for  a  loss  of  live  stock  ship- 
ped, a  failure  to  charge  ttiat  the  company  has 
the  burden  of  showing  that  the  loss  occurred 
tinder  drcnmatances  Mingin^  it  within  an  ex- 
ception of  the  hill  of  lading  is  error,  though  tiie 
shipper  made  no  request  for  such  an  instruc- 
tion. 

Falrcloth,  a  J.,  diSBenting. 

Appeal  from  superior  court.  Craven  county; 
Norwood,  Judge.  1 

Action  by  T.  J.  Mitchell  against  the  Caro-  I 
lina  Central  Railroad  Company.  Judgment 
for  defendant,  and  plalntlflt  appeals.  Beversed. 

Simmons,  Pen  &  Waid,  for  m)peUee. 

DOUGLAS,  J.  We  cannot  assent  to  the 
proposition  that  in  cases  of  limited  lUibillty  the 
burden  of  proof  rests  upon  the  idalntUT  to  ^ow 
primarily  the  negligence  of  the  defendant  In 
the  case  before  ns  the  plaintiff  broug:ht  suit 
for  the  value  a  mule  which  was  shipped  to 
him  £rom  Nashrllle.  Tenn.,  In  a  car  with  other 
borsea  and  mules.  When  the  car  reached 
Newbern  the  mide  was  missing.  The  i^intlff 
has  no  means  of  knowing  what  became  of  It, 
except  information  furnished  by  tiie  defend- 
ADt  who  says  that  it  died  en  route.  This  may 
be  true,  and  we  presume  it  la,  from  the  testi- 
mony for  the  defoidant;  bat  It  has  neither 
been  admitted  by  Qie  idalntlff  nor  found  as  a 
fact  by  tiie  jury.  Uncontnidlcted  testimony 
Is  never  equivalent  to  an  admitted  fact,  as  the 


Jury  may  not  believe  It;  and  this  is  especially 
so  where  the  alleged  facts  are  peculiarly  with- 
in the  knowledge  of  the  witness.  Here,  the 
plaintiff  simply  knew  that  the  defendant  re- 
ceived his  mole  under  a  contract  to  deliver  It 
to  him  at  Newbem,  which  it  has  failed  to  do. 
He  simply  asks  for  his  mule  or  its  value,  nei- 
ther of  which  does  he  obtain.  The  defendant 
says  that  the  shippers,  implied  agents  of  the 
plaintiff,  signed  a  bill  of  lading  releasing  the 
defendant  from  all  risk  of  loss  or  damage  from 
any  cause  whatever  not  resulting  from  the 
negligence  of  Its  agents,  and  that  the  burden 
rests  upon  the  plaintiff  of  proving  affirmative- 
ly, not  only  the  shipment  and  the  loss,  but 
,  that  the  loss  occurred  through  the  negligence 
of  the  defendant,  when  in  fact  he  neither  has, 
nor  could  have,  any  knowledge  as  to  how  It 
occurred.  It  Is  true  the  defendant  Introduced 
testimony  tending  to  show  the  death  of  the 
mule  from  natural  causes,  but  it  did  so  purely 
as  a  matter  of  supererogation,  with  the  burden 
of  proving  nothing.  If  Its  contentions  are  cor- 
rect, It  need  not  have  said  a  word.  It  made 
no  difference  how  the  loss  occurred,  provided 
the  plaintiff  could  not  prove  that  it  occurred 
through  its  negligence.  The  entire  car  load  of 
stock  might  have  beai  safely  stolen  through 
the  gross  negligence  or  actual  connivance  of 
Its  agents,  if  done  without  the  knowledge  of 
the  plaintiff,  or  of  any  one  by  whom  he  might 
prove  it  If  this  is  the  law,  what  protection 
Is  there  for  the  shipper?  If  a  resident  of  Ra- 
leigh ships  freight  to  New  York  under  a  so- 
called  "released"  bill  of  lading,  he  cannot  be 
expected  to  go  with  it  and  watch  It  day  and 
night.  And  yet.  If  he  did  not,  how  could  he 
know  the  facts  connectedwith  its  possible  loss? 
The  carrier  could  stand  upon  the  word  **re- 
leased,"  and,  without  one  word  of  explanation 
as  to  the  nondelivery  of  the  freight,  simply 
say  to  the  plaintiff,  "Prove  your  case."  It  Is 
too  wen  settled  to  need  any  citation  of  au- 
thority that  common  carriers  cannot  exempt 
themselves  by  contract  from  the  results  of  their 
own  negligence.  This  principle  Is  recognized 
I  in  the  bill  of  lading  l)efore  us,  and  yet  we  are 
asked  to  establish  a  rule  of  evidence  that  will 
destroy  Its  vital  principle  and  subvert  its  bene- 
ficial purposes.  It  makes  no  difference  to  the 
plaintiff  whether  you  deny  his  right  or  simply 
deprive  him  of  the  only  remedy  by  which  It 
can  be  obtained,  and  It  Is  equally  beneficial  to 
the  defendant  whether  you  relieve  It  from  all 
liability  or  only  place  It  beyond  the  possibility 
of  proof.  It  seems  to  us  that  the  error  lies  In 
a  misapprehension  of  the  true  nature  of  the  bill 
of  lading.  It  la  not  an  agreement  primarily 
Intended  to  release  the  common-law  liablllLy 
of  the  carrier,  but,  as  said  In  PoUard  r.  Vinton, 
106  U.  S.  T:  "It  is  at  once  a  receipt  and  a 
contract.  In  the  former  character.  It  is  an 
acknowledgment  of  the  receipt  of  property  on 
board  his  vessel  by  the  owner  of  the  vessel: 
In  the  latter.  It  Is  a  contract  to  carry  safely  and 
deliver."  The  safe  carriage  and  delivery  are 
the  essential  objects  of  the  contract,  and  It  is 
the  duty  of  every  party  to  a  contract  to  com- 
ply with  his  agreement,  or  to  stiow  such  filcts 
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as  will  excuse  nu  noDperfonaance.  This  Ib  «>• 
pecially  w>  where  the  contract  Is  made  In  the 
performance  of  a  public  duty.  It  Is  the  duty 
of  a  common  carrier,  Irre^ectlTe  of  contract, 
hut  nihject  to  reaBonable  regulations,  to  ac- 
cept, safely  carry,  and  ddlrer  all  goods  In- 
trusted to  It.  If  the  goods  are  lost,  It  must 
show  what  became  of  them;  and  If  they  are 
damaged.  It  must  prove  afflrmaUvely  that  they 
were  damajied  in  some  way  that  would  relieve 
it  from  responsibility.  The  plaintiff  has  a 
prima  fade  case  when  he  shows  the  receipt  of 
goods  by  the  carrier,  and  their  nondelivery,  or 
deliver}'  In  a  damaged  condition.  Any  further 
defense  Is  In  the  nature  of  confession  and 
avoidance.  If  the  defendant  pleads  exemption 
by  virtue  of  a  special  contract,  It  must  prove 
the  contract,  and  show  that  the  loss  or  damage 
comes  within  some  one  of  the  exceptions.  It 
must  appear  to  the  court,  as  matter  of  law, 
that  the  contract  Is  reasonable  In  all  of  Its  es- 
sputlul  features,  and  that  the  exemptions  are 
not  contrary  to  public  policy.  All  such  ex- 
emptions, being  in  derogation  of  common  law, 
should  be  strictly  construed.  So  far,  I  think 
the  principles  herein  laid  down  are  properly 
deduclble  from  all  the  authorities;  but  we  now 
come  to  an  Irreconcilable  conflict  of  decisions 
as  to  the  subsequent  burden  of  proof.  The 
courts  of  Alabama,  Georgia,  Iowa,  Minnesota, 
Mississippi,  Ohio.  South  Carolina.  Texas,  Ten- 
nessee, and  West  Virginia,  and  perhaps  one  or 
two  others,  hold  that  the  burden  still  rests  up- 
on the  carrier  of  showing  that  the  loss  was 
not  due  to  Its  own  negligence.  Tbis  view  is 
clearly  laid  down  in  an  able  opinion  by  Judge 
Cooper  In  Railroad  Co.  v.  Moss,  60  Miss.  1003, 
where  he  says:  "To  ua  it  also  seems  that  pub- 
lic policy  forbids  the  further  relaxation  of  the 
principles  of  the  common  law  governing  com- 
mon carriers.  It  Is  no  uncommon  thing  In  this 
age  to  see  under  one  management  a  line  of 
rnlli-oads  extending  from  tbe  lakes  of  the  North 
to  the  Oiilf  of  Mexico,  or  from  the  Atlantic  to 
tbe  Pacific  Qcean.  To  hold  that  a  shipper  In 
New  York  or  Gblcago  shall  be  required  to  es- 
tablish, the  negligence  of  the  carrier  by  proof 
of  the  circumstances  of  a  fire  Id  California  or 
New  Orleans  would,  in  a  great  number  of 
cases,  result  In  a  verdict  for  the  carrier,  even 
though  there  was  In  fact  negligence.  In  a 
large  majority  of  cases  the  facts  rest  exclu- 
sively In  tbe  knowledge  of  the  employes,  whose 
names  and  places  of  residence  are  unknown  to 
the  shipper.  In  many  cases  tbe  witnesses  are 
the  employes  whose  negligence  has  caused  the 
loss,  and,  if  known  to  the  shipper,  It  may  be 
dangerous  for  hUn  to  rest  his  case  upon  tbeir 
testimony,  since  the  natural  Impulses  of  man- 
kind would  sway  them,  in  narrating  the  cir- 
cumstances, to  palliate  their  fault  by  stating 
the  occurrence  In  the  most  favorable  light  to 
tliemselves.  All  tbe  authorities  hold  that  It 
devolves  upon  the  carrier  to  show  tbe  loss  to 
have  occurred  by  the  excepted  cause.  In  doing 
tills  it  will  add  but  little  to  his  burden  to  show 
all  the  attending  circumstances;  and  that  tbe 
burden  rests  upon  him  to  do  so,  and  disprove 
taia  own  negligence,  we  think  arises  from  the 


terms  of  the  contract,  from  the  character  of 
hlB  occupation,  and  team  fbe  rule  goT«nIng 
tiie  production  of  evidence,  which  reqolrea  tbe 
facts  to  be  proved  by  that  party  in  whose 
knowledge  they  peculiarly  lie." 

This  opinion  is  especially  lnt«%Btlnf  becaoae 
it  tersely  reviews  the  authorities  on  both 
sides  of  tbe  question,  which  Is  the  single  point 
In  the  case.   Bishop  In  bis  Law  of  Evidence 
(14th  Ed.  fi  219)  adopts  the  same  view.  In  the 
following  words:   "And  If  the  acct^tance  was 
special,  the  burden  of  proof  Is  still  on  the 
carrier  to  show,  not  only  that  tbe  cause  of 
the  loss  was  within  the  terms  of  the  ^cep- 
tion.  but  also  that  there  was  on  his  part  no 
negligence  or  want  of  due  care."    It  wouhl 
seem  from  tbe  recent  work  of  Elliott  on 
Railroads  that  this  has  now  become  tbe  set- 
tled rule  of  a  majority  of  tbe  states,  as  tbe 
I  author  says  in  section  1548,  on  page  2403: 
■  "Tiiere  Is  some  conflict  among  the  authorities 
as  to  the  burden  of  proof  In  such  cases;  but 
1  the  prevailing  rule,  where  the  owner  or  his 
j  agent  does  not  go  with  tbe  stock.  Is  tliat  when 
!  tbe  animals  are  shown  to  hare  been  delivered 
'  to  the  carrier  In  good  condition,  and  to  have- 
been  lost  or  Injured  on  the  way,  the  burden 
of  proof  then  rests  upon  the  carrier  to  show 
that  the  loss  or  Injury  was  not  caused  by  its 
own  negl^nce."    This  rule  strongly  coni- 
I  mends  Itself  to  our  better  Judgment,  and  re- 
ceives our  approval,  especially  in  view  of  the- 
unlvNBal  acceptance  of  the  principle  that 
where  a  particular  fact,  necessary   to  be 
)  proved,  rests  peculiarly  within  tbe  knowledge 
I  of  a  party,  upon  him  rests  tbe  burden  of  proof. 

5  Am.  &  Eng.  Enc.  Law  (2d  EdO  p.  41;  Best, 
'  Ev.  {  274;  1  Greenl.  Ev.  S  79;  Starkie.  Ev. 
589;  Rice.  Ev.  I  77;  Selma,  H.  &  D.  B.  Co. 
V.  U.  S.,  139  U.  S.  560,  567,  11  Sup.  Ct.  638; 
State  V.  McDuffie,  107  N.  C.  885.  888.  12  S- 
;  B.  83;  Oovan  v.  Cushlng.  Ill  N.  C.  458,  461. 
I  16  S.  E.  610.  On  the  other  hand,  tbe  federal 
,  courts,  with  those  of  a  large  number  of  tbe 
states,  hold  that,  under  a  bill  of  lading  con- 
taining a  contract  of  limited  liability,  tbe 
burden  rests  upon  the  plaintiff  of  proving 
that  the  loss  or  damage  was  caused  by  the 
negligence  of  the  defendant  carrier;  but  we 
I  think  that  an  examination  of  the  cases  will 
show  that  tbe  true  principle  of  the  role  In 
,  those  Jurisdictions  Is  that  the  burden  of  prov- 
ing tbe  negligence  of  the  carrier  does  not  pri- 
marily rest  upon  the  plaintiff,  but  is  shifted  to 
bim  upon  the  carrier  proving  that  tbe  loss  fell 
within  one  of  the  excepted  causes.  That  the 
carrier  must  prove  that  tbe  Injury  complained 
of  came  within  one  of  the  special  exemptloDP 
created  by  law  or  contract  is  admitted  by 
all  the  authorities.  By  tbe  act  of  1^1,  con- 
gress relieved  the  owners  of  sea-going  vetisels 
from  all  responsibility  from  loss  by  flff  un- 
less caused  by  their  own  design  or  neglect, 
and  from  responsibility  for  loss  of  money  and 
other  valuables  named  unless  notlfled  of  their 
character  and  value,  with  certain  other  limita- 
tions of  liability  not  arising  from  their  own 
negligence.  These  limitations  are  substantial- 
ly brought  forward  In  chapter  6  of  title  48  oC 
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the  Revised  Statutes,  subsequently  ameDded 
by  the  act  of  Febniary  13,  isy;;.    Several  of 
the  stateii  enacted  similar  legislatioD;  and  the 
same  general  principles  are  held  to  apply  to 
commoQ  carriers  on  land.   Id  addition  to  this, 
It  became  the  cuBtom  of  shipowners  to  pro- 
tect themselves  by  contract  from  risks  aris- 
ing from  the  perils  of  navigation.  Within 
reasonable  restrictions,  these  contractual  lim- 
itations hare  been  held  to  be  valid;  and  it  1b 
upon  these  two  elniiscs  of  exemptions  that  the 
decisions  generally  rest    Those  referfiug  to 
the  proper  or  Inherent  vice  of  animals  do  not 
appear  to  have  any  bearing  upon  the  case  at 
bar  In  Its  present  status.    It  must  be  admit- 
ted that  among  the  different  states  adhering 
to  the  same  general  rule  there  Is  much  di- 
versity of  application,  as        as  uncertainty 
of  definition.  This  may  come  In  some  degree 
from  the  unfortunate  tendency  of  some  other- 
wise able  Judges  to  formulate  general  prin- 
ciples upon  special  cases,  unmindful  of  the 
limitations  or  modifications  that  may  neces- 
sarily arise  from  the  varying  facts  of  other 
cases.  Some  of  these  deflnitlonB,  like  our  old 
state  grants,  where  eacb  grantee  furnished 
his  own  surrey,  cover  much  more  than  was 
originally  Intended,  and  lap  over  upon  other 
*>ssential  principles.    Those  unlucky  rights 
which  lie  within  the  lappage  are  necessarily 
of  uncertain  tenure.  Of  course,  perfection  of 
deflnitlon  Is  impossible  to  homan  foresight; 
and,  as  human  motives  and  resulting  action 
do  not  run  In  parallel  lines,  there  Is  frequently 
an  ultimate  point  of  conflict  between  essential 
principles  thenuelres.    There  the  superior 
l>rinclples  must  prevail;  such,  for  Instance^ 
as  depend  upon  public  policy  or  natural  right. 
The  great  principle  of  legal  construction  was 
never  better  stated  than  by  Lord  Mansfield 
In  Bex  T.  Bembridge,  3  Doug.  332,  where  he 
says:   "The  law  does  not  consist  of  particular 
eases,  but  of  general  prlnclpIeB,  which  are 
Illustrated  and  explained  by  these  cases."  It 
is  impracticable  to  review  any  considerable 
number  of  cases  bearli^  upon  that  at  bar,  but 
a  few  citations  from  the  supreme  court  of  the 
iTnjted  States,  which  sustains  the  rule  most 
favoi-alile  to  Qie  carrier,  will  sufficiently  Il- 
lustrate this  view. 

In  The  Mohler,  21  Wall.  230,  233.  the  court 
says:  "It  Is  Insisted  that  the  loss  occurred 
b  rough  a  peril  of  navigation,  which  was 
me  of  the  exceptions  contained  In  the  bill  o. 
iKlIng,  and  that,  therefore,  the  carrier  was 
'■xciiHed  from  a  delivery  of  the  wheat.  The 
iui-den  of  proof  lies  upon  ttie  carrier,  and 
lottaing  short  of  clear  proof,  leaving  no  rea- 
onable  doubt  for  controversy,  should  be  per- 
iiitted  to  discharge  him  from  duties  which 
he  law  has  snnexed  to  bis  employment." 
n  Clark  v.  Barnwell,  12  How.  272,  the 
ourt  held  (quoting  tam  the  syllabus)  that: 
'Where  goods  are  shipped,  and  the  usiuil  bill 
t  lading:  given,  'promising  to  deliver  them  in 
-ood  order,  the  dangers  of  the  sea  excepted,' 
nd  they  are  found  to  be  damaged,  the  onus 
robandl  Is  upon  the  owners  of  the  vessel  to 
bow  that  the  Injury  waa  occasioned  by  one  of 
S2BJD.— i8 


the  excepted  causes.  But,  though  the  Injury 
may  have  been  occasioned  by  one  of  the  ex 
cepted  causea,  yet  the  owners  of  the  vesse. 
are  responsible  If  the  Injury  might  have  beeti 
avoided  by  the  exercise  of  reasonable  skill 
and  attention  on  the  part  of  the  pei'sons 
ployed  in  the  conveyance  of  the  goods;  but 
the  onus  probandl  then  becomes  shifted  upon 
the  shipper  to  show  the  negligence."  The 
same  rule  is  sustained  In  Rich  v.  Lambert,  12 
How.  347;  The  Niagara  v.  Cordes,  Id.  7;  The 
MaJ^tic,  166  U.  S.  375,  17  Sup.  Ct.  .W.  In 
Transportution  Go.  v.  Downer,  11  Wall.  129, 
the  court  says:  "On  the  trial  the  plaintiff 
nmde  out  a  primu  facie  case  by  producing  the 
blU  of  lading,  showing  the  receipt  of  the  coffee 
by  the  company  at  Xew  York,  and  the  con- 
tract for  its  transportation  to  Chicago,  and  by 
proving  the  arrival  of  the  coffee  ♦  •  •  In 
a  ruined  condition,  and  the  consequent  dam- 
ages sustained.  The  company  met  this  prima 
facie  case  by  showing  that  the  loss  was  o&- 
casioned  by  one  of  the  dangw  of  lake  naviga- 
tion." In  The  Edwhi  I.  Morrison.  153  U.  S. 
199,  14  Sup.  Ct.  823,  the  court  says,  on  page 
212,  153  I'.  S.,  and  page  828,  U  Sop.  Ot: 
"In  any  aspect,  the  real  point  in  controversy 
la^  did  the  respondents  so  for  sustain  the  bur- 
den of  proof  which  was  upon  than?'  etc  It 
further  held  that,  evea  where  the  losa  was 
caused  by  the  dangers  ot  the  sea,  the  burOen 
was  still  upon  tbfe  owners  of  the  vessel  1» 
show  tbat  it  wu  seaworthy.  In  all  tiieiBe 
cases  of  limited  liability  the  rule  la  Invariably 
recognized  that  proof  of  shipment  and  Injury 
makes  a  prima  fade  case  for  the  plaintiff, 
and  that  then  the  burden  la  always  upon  the 
carrier  to  show  that  the  circumstances  of  the 
loss  bring  it  within  the  excepted  causes. 
When  the  carrier  has  shown  this  by  a  pre- 
ponderance of  testimony,  then,  and  then  only, 
does  the  burden  shift  to  the  shlj^er  of  show- 
ing that  the  loss,  even  If  within  the  excepted 
classes,  might  have  been  avoided  by  diligence 
and  care  upon  the  part  of  the  carrier.  There- 
fore, under  the  most  stringent  rule,  the  plain- 
tiff In  the  case  at  bar  la  entitled  to  a  new  trial, 
as  the  defendant  did  not  prove  to  the  satls- 
fiictlon  of  the  Jury,  by  whom  alone  the  fac: 
could  be  found,  that  the  circumstances  of  tht 
loM  brought  it  within  the  exception.  Thi 
mere  proof  or  admission  of  the  terms  of  tbp 
bill  of  lading  containing  the  stipulated  excep- 
tions is  no  proof  that  the  losf  comes  within 
those  exceptions.  The  necessary  Issues  do  not 
appear  to  have  been  submitted.  Ordinarily 
patties  cannot  complain  of  the  isnies,  In  the 
absence  of  a  special  tender  and  exceptlrai' 
but  this  court  has  held  In  Tucke-  v.  Satter- 
thwalte,  120  X.  C.  118.  ST.  S.  E.  45.  that  the 
court  below  must,  of  its  own  motion,  with  or 
without  suggestion,  submit  such  Issues  as  are 
necessary  to  settie  the  material  controversies 
arising  oa  the  pleadings.  If  the  Issue  as  to 
the  negligence  of  the  defendant  was  intended 
to  raise  tiie  question  whether  tiie  loss  came 
within  tihe  exertion,  then  the  burden  of 
tiiat  issue  rested  upon  the  dtiEendant  in  order 
to  rebat  the  prima  facia  case  already  made 
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out  by  the  plaintiff.  The  defendant  cannot  be 
permitted,  by  the  mere  form  of  an  Issue,  or 
a  "broadside"  Btipnlatlon  of  exemption,  to 
change  the  rules  of  evidence,  and  practically 
destroy  essential  principles  flrmly  resting  np- 
on  public  policy.  At  that  stage  of  the  pro- 
ceedings the  burden  was  admittedly  upon  the 
defendant.  Has  It  been  ever  lifted  or  shifted? 
If  80,  we  cannot  see  when  or  where. 

It  is  contended  for  the  defendant  that  It  Is 
exempted  by  this  contract  from  all  loss  or 
danKiRC  not  arising  from  Its  own  negligence, 
and  Hint  tlierefore  It  cannot  be  required  to 
prove  the  loss  within  the  excepted  classes 
without  requiring  It  In  effect  to  proTe  Its  own 
want  of  negligence.  Even  so.  If,  standing 
with  the  burden  of  proof  upon  It,  It  claims  a 
total  exemption,  it  must  show  every  fact  nec- 
essary to  prove  that  exemption.  It  Is  not 
placed  in  any  better  condition  than  the  ordi- 
nary defendant,  merely  by  the  unt^asonable 
extent  of  its  stipulations.  The  bill  of  lading, 
I'ortring  five  printed  pa^j'es,  Is  full  of  the  most 
stringent  stipulations,  all  in  favor  of  the  car- 
rier, among  which  is  the  broadside  exemption 
from  Oil  risk  "of  lorn  or  damage  from  any 
cause  or  thing  mot  resulting  from  the  negli- 
gence of  the  agents  of  said  party  of  the  first 
part."  It  then  provides  that,  "In  case  the 
said  party  of  the  flr&t  part  (the  carrier)  shall 
fnmisb  laborers  to  assist  in  loading  and  nn- 
loadlng  said  stocb,  they  shaA  be  subject  to  the 
orders,  and  deemed  employfii,  of  the  said  party 
of  the  second  part  while  so  assisting."  It 
gravely  winds  np  by  requiring  the  shipper, 
wbo  has  shipped  nothing  but  horses  and 
mules,  to  sign  a  written  agreement  that  tur- 
keys are  reasonably  worth  only  12i^  cents 
apiece  In  Nashville.  The  "reasonableness"  of 
sneh  ft  bni  of  lading  may  well  be  questioned.  I 
TYiese  extraordinary  atlpnlatlons  strongly  re-  ! 
call  the  pertinency  of  Mr.  Justice  Bradley's 
language  In  delivering  the  opinion  of  the 
court  in  Railroad  Co.  r.  Locliwood,  17  Wall. 
357,  where  he  aays,  on  page  378:  "It  la  a  ; 
favorite  argnmeot.  In  the  cases  which  favor 
the  extension  of  the  carrier's  right  to  contract 
for  exemptlm  from  liability,  that  men  must  be 
permitted  to  make  their  own  agreements,  and 
that  It  Is  no  concern  of  the  pubUc  on  what 
terms  en  Individual  chooses  to  have  his  goods 
carried.  •  ♦  ♦  Is  It  tme  that  the  public 
Interest  Is  not  affected  by  individual  contracts 
of  the  kind  referred  to?  Is  not  the  whole 
bnsInesB  community  affected  by  holding  such 
contracts  valid?  If  held  valid,  the  advanta- 
geous position  of  the  companies  exercising  the 
Inisinem  of  common  carriers  is  such  that  It 
places  It  In  their  power  to  change  the  law  of 
common  carriers.  In  effect,  by  Introducing  new 
rules  of  oUlgatlon.  The  carrier  and  his  cus- 
tomers do  not  stand  on  a  footing  of  equality. 
Tbe  latter  Is  only  one  individual  of  a  mllUon. 
He  cannot  afford  to  higgle  or  stand  out  ami 
seek  redress  In  the  courts.  His  bnelness  will 
not  admit  snch  a  course.  He  prefers  rather  to 
accept  any  un  of  ladli«.  or  algn  any 
tbe  carHer  presents.— often,  Indeed,  withont 
knowing  what  tbe  one  or  tke  other  oontUna. 


In  most  cases  he  has  no  alternative  but  to  do 
this  or  abandon  his  business.  In  tlie  pift^ni 
case,  for  example,  the  freight  agent  of  tin- 
company,  testified  that,  though  they  made  40 
or  50  contracts  every  week  like  that  under 
consideration,  and  had  carried  on  the  business 
for  years,  no  other  arrangement  than  this  was 
ever  made  with  any  drover.  And  the  reason 
is  obvious  enough —If  they  did  not  accept  this, 
they  must  pay  tbe  tariff  rates.  *  •  •  Of 
course,  no  drover  could  afford  to  pay  such 
tariff  rates.  This  fact  is  adverted  to  for  th.> 
purpose  of  lllnslrating  how  completely  In  thi- 
power  of  the  railroad  companies  parties  are. 
and  how  necessaiy  it  is  to  stand  flrmly  by 
those  principles  of  law  by  whch  the  p«Hi< 
interests  are  protected.  If  the  customer  had 
any  real  freedom  of  choice.  If  he  had  a  re.i- 
flonable  and  praetica!  altemative,  and  If  tl]» 
employment  of  the  csrrier  were  not  a  pobll'- 
one,  charging  him  with  the  duty  of  accom- 
motlatfng  the  public  In  the  line  of  hia  em- 
ployment, then,  if  the  cnstomer  chose  to  as- 
sume the  risk  of  negligence.  It  could  with 
more  reawin  be  said  to  be  his  private  affalr. 
and  no  concern  of  the  public.  But  the  condi- 
tion of  things  is  entirely  different,  and  espe- 
cially So  under  the  modified  arrangement> 
which  the  carrying  trade  has  assumed.  Th>> 
business  Is  mostly  concentrated  In  a  f^w 
powerful  corporations,  whose  position  In  the 
body  politic  enables  them  to  control  It  They 
do,  In  fact,  control  It.  and  impose  such  etMOdt- 
tlons  upon  travel  and  transportation  as  they 
See  fit,  which  the  public  Is  compelled  to  ac- 
cept These  cirenmstances  furnish  an  addi- 
tional ai^uroent,  If  any  were  needed,  to  abow 
that  the  conditions  Imposed  by  common  ear 
rlers  ought  not  to  be  adverse  (to  say  the  least  i 
to  the  dictates  of  public  policy  and  morality. 
The  status  and  relative  position  of  the  parties 
render  any  snch  conditions  void.  Contracts  of 
common  carriers,  like  those  of  persons  occupy- 
ing a  fiduciary  character,  giving  them  a  posi- 
tion In  which  they  can  take  undue  advantage- 
of  the  persons  with  whom  they  contract  must 
rest  upon  their  fairness  and  reasonableness." 

The  action  of  the  court  below  seems  to 
have  bera  based  on  tbe  opinion  of  this  court 
In  Smith  V.  Railroad  Co.,  04  N.  C.  236.  which, 
on  careful  examination,  does  not  seem  to  dc 
cide  the  question  before  us.  ^e  general 
principles  were  not  elaborated,  and  the  opin- 
ion was  evidently  based  entirely  on  the  par- 
ticular facts  of  the  case.  There,  the  exemp- 
tion claimed  was  not  general,  but  special,  be- 
ing as  to  fire  only.  Tlie  contract  was  proved, 
and  It  was  shown  that  the  cotton  was  de- 
stroyed by  fin.  This  brought  the  loss  with- 
in the  exception.  ^Vhat  the  court  evidoitly 
Intended  to  say  was  that  then  the  burden 
of  proving  negligence  rested  on  the  plaintiff. 
The  opinion  cites  but  two  authorities,  namely. 
1  Pars.  Cont.  1,  704  (pertiapa  tnennlng  Tolume 
1,  p.  704)  and  New  Jersey  Steam  Nnv.  Oo.  t. 
Merchants'  Bank,  e  How.  344.  In  New  Jer^ 
sey  Steam  Nav.  Co.  r.  Merehants'  Bank,  flie 
question  of  the  burden  of  the  proof  of  n^- 
Ugence  Brose  only  IncMenteUy,  but  the  court 
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clearly  recognised  tbe  prior  burden  of  tta« 
carrier,  on  page  SS3,  where  It  sajB:  "The 
burden  of  proof  liefl  on  the  carrier,  and  notb- 
log  short  of  as  ffxpxeea  stipulation  by  parol 
or  iu  writing  should  be  permitted  to  discharge 
hlut  from  duties  which  the  law  has  annexed 
to  bis  employmeat.   The  CTemptlon  from 
these  duties  should  not  depend  upon  Impll- 
catitiQ  or  inference,  fouoded  on  doubtful  and 
coQtlictiDg  evidence,  but  should  be  siH'citic 
and  certiilD,  leaving  no  room  for  controversy 
between  the  parties."   For  the  same  reaaona, 
the  case  of  Selby  v.  Rnllroad  Co..  113  X.  C. 
r>SS,  IS  S.  E.  as.  does  not  conflict  with  the 
prlntiples  now  discussed.   The  ouly  case  that 
we  can  And  In  our  reports  that  seems  to  set- 
tle tbe  point  now  in  question,  and  to  settle 
it  apparently  In  favor  of  the  jrtalntlff,  Is  Man- 
ufacturing Co.  V.  Ohio  R.  &  C.  By.  Co.,  121 
N.  0.  514,  28  S.  E.  474,  where  this  court  has 
laid  down  the  rule,  without  dissent,  that 
"among  connecting  lines  of  common  carriers, 
that  one  in  whose  hands  goods  are  found 
damaged  is  presumed  to  have  caused  the  dam- 
Ase,  and  the  burden  Is  upon  it  to  rebut  the 
presumption."    We  thlnlc  that  our  view  of  the 
common  law  is  exin^sslyrecognissed  In  chapter 
46  of  the  Laws  of  1S&7,  entitled  "An  act  for 
the  bettM:  protection  of  the  traveling  public," 
which  reads  as  follows:  "Section  1.  That  all 
niilroad  and  steamboat  companies  doing  busl- 
iic-iK  In  this  state  shall  be  required  to  handle 
with  care  all  Itaggage  and  freight  placed  with 
them  for  transportation,  and  they  shall  be  lia- 
ble in  damages  for  any  and  all  injuries  to  the 
baggage  or  freight  of  persons  from  whom  they 
bare  collected  fare  or  charged  freight.  While 
the  some  la  under  their  control,  and  upon  proof 
of  injury  to  baggage  or  freight  in  the  posses- 
sion or  under  tbe  control  of  any  such  com^mny, 
(7  shall  be  jtresumed  that  the  iTijury  was  caus- 
ed by  the  negligent  acts  of  said  company^s 
agents  or  servants"  While  its  caption  does  not 
fully  Indicate  the  scope  of  the  act,  we  think 
the  words  Italicized  by  us  are  plain  and  un- 
(.•qulvocal  In  tlielr  meaning  and  effect.  For 
tlio  reasons  given  above,  a  new  trial  should  l>e 
ordered. 

FAIRCLOTH,  C.  J.  (dissenting).  The  plain- 
tiff shipped  live  stock  from  Tennessee  to  Xcw- 
bem,  N.  C,  over  several  rnilroad  lines,  inclnding 
the  defendant's  line.  Uue  mule  was  found  dead 
in  the  car.  The  plaintiff  sues  for  its  value,  and 
iiilojres  negligence  as  tbe  cnnse  of  loss  of  the 
luule.  The  plaintiff  had  a  right  to  diip  his  stock 
:>ver  the  rnifroftds.  as  common  carriers,  by  pay- 
ing the  usual  charge  for  transportatioa  or  to  ship 
:ty  special  contract,  and  he  elected  to  take  the 
utter  course.  XIc,  by  qiedal  contract,  for  a 
-onHideratlon  in  reduced  rates  for  transportati<m. 
ijrreed  to  relieve  the  carriers  from  their  liability 
>f  common  carriers  in  the  fransportation,  and 
i>;recd  that  their  liability  should  be  oaly  that 
tf  a  private  carrier  for  hire,  and  he  :i»sunied  all 
isk  of  injary  by  the  animnis  to  ench  other,  nr 
if  heat  or  suffooation  or  other  ill  effects  of  being 
rowded  in  the  cart*,  etc.  We,  then,  have  the 
ase  of  a  carrier  liable  loi  waat  of  ordinary  care; 
1  other  words,  for  negligence.  Tbe  liabUity  of 
tymmon  carriers  is  harsh,  but  upon  the  ground 
f  publie  policy  it  ii  not  nnjust.  After  the  parties 
loBed  the  ex^m^nat^oi^  his  honor  exidoined  tht 


rights  and  liabilities  of  corrlezB,  aod  instructed 
the  jnry  that  there  was  no  evidence  in  this  case 
that  the  defendant  was  negligent  tn  transporting 
the  stock,  to  whidi  the  i^aintiff  excepted.  I 
have  carefully  read  tlie  evidence,  and  I  see  ao 
error  in  the  charge  of  the  court.  The  male 
eeems  to  have  died  of  colic  or  from  some  natural 
cause,  which  may  have  been  induced  and  accel- 
erated by  the  crowded  condition  of  the  ear.  I 
think  tb«  burden  of  showing  u^ligence  on  tbe 
part  of  the  defendant  rested  on  the  irfaintiff,  and 
that  the  snedal  agreement  was  a  valid  contract. 
Smith  V.  Railroad  Co^  tV4  N.  C.  285;  Selby  T. 
RaUroad  Co.,  113  N.  C.  688,  18  S.  £.  8& 


JONES  T.  cm  OP  GRfiaSNSBOHO. 
(Supreme  Oourt  of  North  Carolina.  March  28, 

MUMIGIFII.  COHPORATIOSS— DBFBOTS  IM  StBSW^- 
PSBSOIIAL   iKJnSlBS— NotlOB— BURDBN  OV 

PBoav»£viDBNO>-  In  STBuonoKS. 

1.  In  an  action  to  recover  for  injuries  result- 
ing from  a  defect  in  a  city  street,  the  burden 
is  on  plaintiff  to  show  that  the  city  had  actual 
or  implied  notice  of  the  defect. 

2.  In  an  actioa  to  recover  for  injnrieB  result* 
lug  from  a  defect  in  a  dty  street,  the  refusal 
of  an  instmction  to  find  for  defendant,  it  It 
had  no  actual  or  implied  notice  of  the  defect, 
Is  error. 

3.  The  limb  which  fell  from  a  tree  and  struck 
a  itedestrian  was  not  shown  to  have  been  ma- 
terially decayed,  and  there  was  no  evidence 
that  any  one  had  ever  discovered  its  condition, 
or  that  the  dty  ofBcials  could,  or  with  reason- 
able diligence  should,  have  noticed  the  defect. 
Heid,  that  the  city  was  not  liable. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Robinson,  Judge. 

Action  by  Asa  8.  Jones  against  the  city  of 
Greensboro.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

A.  M.  Scales,  for  ■l>pelIaBt  J.  A.  Bar- 
tlnger,  for  appellee. 

FAmtXOTH,  G  3.  The  defendant  Id  a 
duly-organlsud  manlcipal  corporation,  and  de- 
rives Its  powers  and  duties  from  Its  charter 
and  the  general  statutes.  Oftde,  c.  62.  By 
Code,  8  3f*yS,  It  is  required  to  keep  the  streets 
and  tbe  bridges  In  the  town  in  proper  repair, 
In  the  manner  and  to  the  extent  It  may  deem 
best;  by  section  3802,  as  well  as  by  the  com- 
mon law,  It  may  abate  or  prevent  nuisances 
of  any  kind;  and  by  section  00  of  its  charter 
the  board  of  aldermen  shall  macadnmize  and 
pare  the  streets  and  sidewalks,  and  protect 
the  shade  trees  of  the  city;  and  an  ordinance 
provides  that  the  trees  shall  be  trimmed  only 
with  tbe  permission  of,  and  under  the  direc- 
tion of,  the  street  committee.  The  plaintiff 
was  walking  on  one  of  the  sidewalks,  when 
a  limb  fell  from  a  tree  standing  on  the  edge  of 
the  sidewalk,  and  Injured  him.  The  limb  fell 
from  15  to  25  feet,  out  of  the  top  of  tbe  tree. 
It  is  not  alleged  that  the  limb  was  dead,  but 
It.  seems  to  have  been  treated  as  a  dead  limb 
during  the  trial.  There  was  no  evidence  to 
show  whether  the  limb  was  decayed,  or 
whether  It  fell  of  Its  own  weight,  or  fell  tn  a 
storm.  There  was  no  evidence  that  any  cltl- 
len,  or  any  one  else,  had  ever  noticed  the 
limb  before  It  feU.  One  of  tbe  plalntire 
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witnesses  testified  that  be  acTer  saw  the 
dead  limbs  In  this  tree  prior  to  the  time 
plaintiff  was  Injured,  although  he  bad  fre- 
quently passed  It 

The  general  duties,  powers,  and  llahllitlea 
of  municipal  corporations,  as  to  keeping  their 
streets  and  sldewallcs  In  good  repair,  have 
been  recently  Cully  stated  by  this  court  in 
Bunch  T.  Town  of  Edentou,  90  N.  C,  431,  in 
Russell  T.  Town  ot  Monroe,  116  X.  C.  720,  21 
S.  E.  550,  and  In  Dillon  t.  City  of  Raleigh  (at 
this  term),  32  S.  E.  548;  and  It  seems  unneces-  i 
sary  to  repeat  them  agalti  so  soon.  Quite  a  dl-  . 
Terslty  of  opinion  on  these  queBtlone  has  been  j 
written  by  different  courts.  They  agree  that  i 
the  corporation  is  not  an  Insurer  against  all 
defects;  that  the  corporation,  however,  will 
be  held  to  a  strict  performance  of  its  duties, 
within  limits  that  are  reasonable  and  just. 
The  health,  safety,  comfort,  and  convenience 
of  the  public  require  this  much,  and  the  cor- 
poration Is  vested  with  the  power  and  meana 
necessary  to  perform  its  duties.  The  liabil- 
ity grows  out  of  the  power  conferred  on  the 
city  over  Its  streets,  including  sidewalks,  and 
Its  duty  to  keep  them  in  reasonable  repair, 
having  the  power  to  raise  means  for  that 
purpose.  Each  case  must  depend  upon  its 
exact  facts,  and  upon  the  circumstances  of 
the  particular  case.  In  view  of  the  statutory 
provisions  of  the  state.  Upon  notice  of  de- 
fects and  dangers  in  the  streets,  the  city  must 
remove  them  in  a  reasonable  time,  and  fail- 
nre  to  do  so  Is  negligence,  and  such  negli- 
gence Is  the  basis  of  an  action  by  any  one  In- 
jured by  reason  thereof.  The  corporation, 
however,  is  not  liable  without  notice  of  the 
defect  which  caused  the  Injury.  This  notice 
may  be  actual  or  Implied.  Implied  notice 
may  be  from  facts  from  which  It  may  be 
reasonably  Inferred,  or  from  proof  of  circum- 
stances from  which  It  appears  that  the  de- 
fect ought  to  have  been  known  and  remedied. 
Not  only  patent  defects  must  be  remeilled, 
but  reasonable  care  must  be  exercised  to  dis- 
cover defects;  for  It  has  been  well  said  that 
"n^llgent  Ignorance  Is  not  less  a  breach  of 
duty  than  willful  neglect."  So,  whether  con- 
structive notice  win  he  attributed  to  the  city 
must  depend  upon  the  circumstances  of  each 
case.  Nothing  more  than  reasonable  care  to 
discover  the  defects  will  be  required  of  the 
corporation.  Notice  will  be  inferred  from 
the  notoriety  of  the  defect,  open  to  reason- 
able observation;  but,  If  It  be  concealed  or 
olwcured  in  any  way,  so  as  to  e'-cape  tbe  at- 
tentive observation  on  the  part  of  the  defend- 
ant, notice  will  not  be  attributed  to  it.  The 
burden  of  showing  a  defect  aud  notice  rests 
upon  the  plaintiff. 

The  defendant  asked  for  this  Instruction  to 
the  Jury:  "If  the  Jury  sball  find  that  the  de- 
fendant had  no  notice,  actual  or  Implied,  of 
the  alleged  defect,  they  should  answer  the 
first  issue  "No.*  "  This  should  have  been  giv- 
en, but  was  refused.  We  have  read  thei 
whole  charge  in  the  record  to  see  If  this  in- 
Btroctlon  vas  substantially  given,  and  we 


think  it  was  not;  and  it  is  not  improbable 
that  tbe  Jury  were  misled,  and  they  probably 
considered  that  the  prayer  was  Improper,  as 
it  was  directly  refused.  If  we  assume  that 
the  limb  was  a  defect,  there  Is  no  evidence  In 
the  qase  that  it  was  decayed  materially,  or 
how  long  it  had  existed.  No  witness  saw  it 
before  the  accident,  and  there  was  no  evi- 
dence that  any  one  had  seen  it  or  that  any 
city  officer  knew  of  It  or  could  by  reasonable 
diligence  have  seen  It  before  the  accident 
Stanton  r.  Salem,  145  Mass.  476,  14  N.  E. 
510.  "A  city  Is  not  charged  with  notice  of  a 
defect  in  a  sidewalk  which  Is  not  apparent 
to  the  ordinary  observer,  and  whose  exist- 
ence Is  not  known  to  the  inhabitants  of  the 
city  generally,"  and  especially  those  in  the 
immediate  vicinity.  Cook  v.  City  of  Ana- 
mosa,  66  Iowa,  427,  23  X.  W.  907.  "It  Is  cer- 
tainly true,  as  a  general  proposition,  that  be- 
fore the  corporate  authorities  can  be  beld 
liable  in  this  class  of  cases,  it  must  be  shown 
that  they  knew  of  the  existence  of  the  cause 
of  Injury,  or  had  been  notified  of  it.  or  such 
a  state  of  circumstances  must  be  shown  that 
notice  would  be  Implied."  Mayor  v.  Shef- 
field, 4  Wall  195,  196.  "Where  a  decayed 
tree,  being  struck  by  a  heavy  truck,  fell  npon 
and  injured  the  pl^ntlff.  It  was  held  that  if 
the  tree  was  dangerous,  but  appeared  safe,  to 
outward  observation,  the  defendant  was  not 
liable,  aud  that  the  defendant  was  not  bound 
to  examine  a  hole  which  had  existed  on  one 
side  of  the  tree,  although  by  so  doing  It  would 
hare  discovered  the  decay."  Gubasko  v. 
Mayor,  etc.  (Com.  PI.)  1  N.  T.  Supp.  215. 

We  tlilnk  the  plaintiff  failed  to  meet  the 
burden  of  proving  his  case,  and  a  new  trial  ia 
necessary,  for  the  error  already  pointed  out 
New  triaL 


BLACKWEIiL  v.  BLACKWELL. 
(Supreme  Court  of  North  Carolina.    March  28, 
1899.) 

Deeds— RsPDOKAKT  CLi.nasB— Constbcctios. 

1.  If  two  clauses  in  a  deed  are  so  repognant 
to  each  other  that  they  cannot  stand,  the  first 
will  be  sustained,  and  the  latter  rejected. 

2.  Where  a  clause  in  a  deed  conveys  a  fee  to 
a  wife,  and  a  subsegnent  clause  gives  a  life  es- 
tate to  tier  huabana.  the  latter  danse  will  be 
rejerted  for  repugnsKcyi  in  construing  the 
deed. 

Appeal  from  superior  court,  Caswell  coun- 
ty; Timberlake.  Judge. 

Action  by  Leila  Blackwell  against  John  B. 
Blackwell.  Jnc^^ent  for  defendant,  anl 
plaintiff  appeals.  Reversed. 

John  W.  Graham,  for  appeUant  J.  A. 
Long  and  Shepherd  &  Busbee,  for  appellee. 

FAIKCLOTH,  C.  J.  The  plaintiff  Institut- 
ed this  action  against  tbe  defendant,  her  hus- 
band, for  possession  of  certain  tracts  of  laD<l. 
subject  to  his  marital  right  of  Ingreat  and 
egress,  and  for  the  exclusive  oonrrol  of  the 
rents  and  profits  ot  these  lands.  She  daluu 
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to  be  tbe  oimex  In  tee,  and  be  claims  to  have 
a  life  estate  in  them.  The  whole  matter  tnnu 
upon  the  ccnetractlon  of  a  deed  from  plaln- 
tUTa  father  and  his  vlfe  to  her,  dated  December 
22,  1887.  The  deed.  In  title  ^emlsea.  nyBi 
"We  glve^  grant,  convey,  and  confirm  nnto 
tbe  Bald  Leila  E.  BlackweU  [pUUimff],  her 
belTB  and  asslgDflb**   two  tracts  of  land. 

•  •  To  have  and  to  hold  tbe  said 
lands  and  premises,  tf«ether  with  aB  Hie  ap- 
pnrtenances  thereto  bdon^ng.  And  we 
*  *  *  do  warrant  and  will  forever  defoid 
the  said  title  to  the  above-described  land  and 
premises  to  the  said  Leila  B.  Blackwdl,  ber 
heirs  and  assigns,  against  the  claim  at  claims 
of  all  persons  whatsoeva."  The  deed  then 
concludes:  "I  give,  grant,  and  convey  nnto  the 
aald  John  B.  Bhtdcwell  [defendant],  under 
any  and  all  drcnmstances,  the  above^escrlb- 
ed  lands  and  premises,  during  the  term  of 
his  natural  life,  together  witb  all  the  rents 
and  profits  arteing  tberefrom."  After  tbe 
deed  was  put  In  evidence,  his  honor  expressed 
tbe  opinion  that  the  defendant  was  entitled 
to  a  life  tetate,  and  that  the  plaintiff  could 
not  recover.  Nonsuit,  and  appeal  by  plain- 
tiff. 

In  earlier  times  the  rale  of  construction  was 
tbat  the  first  conveying  clanse  in  a  deed, 
and  tbe  last  clause  bi  a  will,  would  control 
tbe  estate.  In  modem  times  the  courts,  look- 
ing through  a  deed,  win  transpose  words  or 
sentences,  if  thereby  they  can  ettectuate  the 
Intention  of  tbe  grantor,  If  it  can  be  done 
without  defeating  the  Intent  in  any  other  part 
But  It  In  a  deed,  there  be  two  danses  so  re- 
pugnant to  each  other  that  they  cannot  ataad 
together,  the  first  shaU  be  received,  and  the 
latter  rejected;  differing  In  this  respect  from 
a  will.  2  HL  Comm.  881.  Where  exceptions 
or  reservations  appear  In  a  deed,  they  retain 
In  the  grantor  certain  Interests,  which  do  not 
pass.  When,  however,  tbe  fee  Is  conveyed 
to  A.  In  one  part,  and  the  fee,  or  a  part 
thereof  Is  conveyed  to  B.  in  another  part, 
these  provisions  are  Irreconcilable  and  repug- 
nant, and  one  must  yield  to  the  other.  In 
Hafner  v.  Irwtn.  20  N.  0.  433,  the  whole  In- 
terest was  conveyed  In  the  premises  to  one 
person,  but  In  the  habendum  it  was  limited 
to  another.  Held,  that  the  latter  was  repug- 
naut  to  the  former,  and  void.  The  same  con- 
clusion Is  arrived  at  In  2  BL  Oomm.  381;  4 
Kent,  Comm.  468  (S):  and  In  9  Am.  ft  Eng. 
Enc.  Law  (2d  Ed.)  139.  Applying  these  prin- 
ciples to  the  deed  before  us,  tbe  concluding 
clause  Is  In  conflict  with  the  first  part  The 
Intention  Is  clear  In  each  case.  In  the  prem- 
ises, the  fee  is  conveyed  to  the  plalntlfl,  and 
afterwards  a  life  estate  to  the  defendant  in 
the  same  lands.  If  tbe  first  Intent  in  the 
premises,  expressed  In  apt  language,  and  re- 
peated In  the  warranty  clause.  Is  to  be  ob- 
served, then  there  Is  nothing  left  to  satisfy 
the  Intent  In  the  last  clause.  Potting  either 
In  force,  that  necessarily  defeats  the  intent 
In  the  other;  and.  as  above  shown,  the  first 
pzpresrion  Is  the  controlling  part  of  tbe  deed. 


We  hold,  therefore,  tbat  the  last  clause  of 
ttie  deed  Is  void,  and  that  tbe  plaintiff  Is  w- 
tiOed  to  judgment  In  ber  favor.  Reversed. 


Mcdonald  et  at  v.  inqram. 

(Supreme  Oonrt  of  North  Oar^a.  Hatch  28^ 
189B.) 

BnonoDn  —  SuMiuaT  FBOonnDCoe  —  EvroMsaa 
or  TiTLB— JusnoBS  op  tub  Pbaob — 

Jurisdiction. 

1.  Id  a  summary  proceeding  Id  ejectment  In 
justice  court,  It  Is  no  evidence  of  defendant's 
equitable  title  to  the  land  on  which  to  dismiss 
the  proceedinc  on  tbe  ground  tbat  a  <meBtion  of 
title  wag  involved,  that  defendant  had  accepted 
the  owner's  verbal  offer  to  sell  It  or  that  the 
owner  had  made  him  an  unaccepted  written 
offer. 

2.  Where,  on  a  trial  In  summary  proceedings 
before  a  justice,  there  Is  evidence  to  establish 
equitable  tide  In  defendant,  and  the  court  finds 
from  such  evidence  In  favor  of  defendant  and 
dismisses  the  action,  his  judgment  cannot  be 
reviewed;  but.  where  there  Is  no  evidence,  liis 
decision  becomes  a  question  of  law,  and  review- 
able. 

Appeal  from  superior  court,  Cumbeiiand 

county;  Allen,  Judge. 

Summary  proceeding  In  ejectment  by  W.  J. 
McDonald  and  others  against  Mrs.  G.  H.  In- 
gram In  justice  court  The  proceeding  was 
dismissed  for  want  of  jurisdiction,  and  plain- 
tiffs appeal.  Beversed. 

N.  A.  Sinclair  and  N.  W.  Bay,  for  aj^el- 
lants.   R.  F.  Buxton,  for  appellee. 

rUBCHES,  J.  This  Is  a  summary  ^x>ceed- 
ing  in  ejectment,  commenced  In  tbe  court  of 
a  justice  of  the  peace.  Plaintiff  claims  tliat 
defendant  was  his  tenant,  having  rented  tbe 
property  from  blm,  for  which  she  paid  him 
rent  for  about  14  months;  that  socta  tenancy 
had  expired,  but  that  defendant  continued  to 
hold  possession,  and  refused  to  vacate  the 
property.  Detoidant  admitted  possession,  de- 
nied tbe  tenancy,  and  alleged  that  she  was 
tbe  equitable  owner  of  the  house  and  lot  In 
controversy.  From  the  evidence  It  seems  that 
tbe  defendant  bad  cmce  been  the  own&i  of 
tbe  property,  but  that  she  had  sold  and  con- 
veyed It  to  tbe  plaintiff.  Plaintiff  testified 
tbat  after  he  became  the  owner  of  the  prop- 
erty he  r^ted  It  to  defendant  at  eight  dcrflars 
per  month,  whi<^  was  afterwards  reduced  to 
seven  dollars  per  month;  tbat  defendant  con- 
tinued to  occupy  the  property,  and  to  pay 
rent  therefor  at  the  agreed  rate,  for  about  14 
months,  when  she  ceased  to  pay  rent,  and 
refused  to  surrender  the  possession.  The  de- 
fendant admitted  the  payment  of  the  money, 
but  denied  that  It  was  paid  as  rent  and  al- 
lied tbat  plaintiff  had  agreed  to  let  her  have 
the  property  back,  and  tbat  the  payments 
were  made  under  that  contract  and  not  as 
rent.  Tbe  defendant  offered  evidence  which 
she  claims  tended  to  show  the  truth  of  her 
contentions;  and  bis  honor,  being  of  the  opin- 
ion tbat  the  titte  to  tbe  lot  was  Involved,  dis- 
missed the  action  fur  want  of  Jurisdiction. 
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The  Jurisdiction  of  a  Justice  of  tbe  peace 
In  actions  for  poBKBalon  is  entirely  statntorr, 
Eind  Is  limited  to  landlords  and  tenants.  If 
title  Is  iDTolved,  he  cannot  proceed  with  the 
trial,  for  want  of  Jurisdiction.  But  the  plea 
of  ownership  by  the  defendant  will  not  oust 
the  Jurisdiction  of  the  court,  but  It  will  pro- 
ceed with  the  trial  until  it  is  made  to  appear 
from  tbe  erldence  that  the  question  of .  title 
Is  InroWed.  Tbe  only  Question  the  court  can 
try,  under  the  statute.  In  this  proceeding  la, 
"Was  the  defendant  the  tenant  of  plaintiff, 
and  does  she  hold  over  after  tbe  expiration  of 
tiie  tenancy?"  It  seems  that  Justices  of  the 
peace,  as  between  landlords  and  tenante,  have 
ctmcurrent  Jurisdiction  with  the  superior 
courts;  and.  as  justices  of  the  peace  have  no 
Jurisdiction  to  declare  or  to  enforce  an  equity, 
that  in  such  cases  as  they  have  Justice's  Ju- 
rlsdlctiao.  tbey  stand  very  much  as  they 
would  have  stood  in  actions  of  ejectment  at 
law,  before  tbe  J(^nder  of  jurisdictions  of  law 
and  equity  in  the  same  court.  And  if  we 
were  to  give  the  statute  and  the  proceedings 
thereunder  this  interpretation,  It  would  seem 
that,  to  oust  the  Jurisdiction,  tbe  title  so 
pleaded  by  tbe  defendant  should  arise  after 
the  tenancy  alleged  by  plaintiff  had  com- 
menced. This  view  seems  to  t>e  sustained  as 
to  legal  titles,  but  not  as  to  equitable  titles, 
In  Davis  v.  Davis,  83  N.  C.  71,  and  Parker 
V.  Allen,  84  N.  C,  466.  Why  there  should  be 
a  difference  between  legal  and  equitable  titles 
llf  there  Is)  does  not  plainly  appear.  But  it 
Is  held  in  Parker  v.  Allen,  supra,  that,  if 
there  Is  evidence  tending  to  establish  an  equi- 
table title  In  the  defendant,  and  the  court 
flnito  from  such  evidence  this  contention  In 
favor  of  the  defendant,  and  dismisses  tbe  ac- 
tion tot  want  of  Jurisdiction,  his  action  Is 
final,  as  Oils  court  has  no  right  to  review  the 
court  below  upmi  findings  of  fact  Bnt,  if 
there  is  no  evidence  to  snpport  tbe  findings 
of  the  court  below,  It  then  becomes  a  ques- 
tfen  of  law,  and  this  court  has  the  right  to 
review  and  reverse  tbe  judgment  appealed 
from.  This  is  tbe  case  we  now  have  under 
consideration.  There  is  no  claim  that  de- 
fendant has  a  legal  title  to  the  property. 
There  Is  nothing  to  show  a  parol  trust,  as 
plaintiff  holds  titie  under  a  deed  from  de- 
fendant, without  any  claim  that  it  has  any 
conditions,  limitations,  or  defeasance.  Tbe 
only  claim  the  defendant  malteB.  or  offers  evi- 
dence to  support  Is  that  the  plaintiff  prom- 
ised to  sell  the  property  t»ack  to  her,  wblch 
if  true,  would  be  Insufflcient  to  give  the  de- 
fradant  any  equitable  estate  or  title  to  the 
lot,  unless  It  was  reduced  to  writing,  and 
signed  by  the  plaintiff,  or  some  one  author- 
ized to  sign  It  for  him.  But  the  evidence  In* 
troduced  utterly  falls  to  show  that  there  was 
ever  any  contract  on  the  part  of  plaintiff  to 
sell  her  back  this  property.  It  plainly  ap- 
pears that  be  offered  to  sell  it  back  to  the 
defendant  for  what  It  had  cost  htm;  one- 
liilrd  cariL,  and  tbe  balance  on  time.  But  she 
did  not  accept  this  effer.   And  while  It  does 


not  affect  the  matter  beftxe  na,  we  must  my 
that  there  Is  nothing  In  tbe  case  that  lias  any 
tendency  to  show  but  what  the  plaintiff  has 
acted  fairly  and  honorably  with  the  defend- 
ant in  this  whole  transaction.  As  there  is  no 
evidence  tesiding  to  estmUlab  u  equitable 
title  in  defendant  there  was  error  in  dlamiss- 
iDg  the  action.  And  there  must  be  a  new 
trial,  when  the  matter  will  be  submitted  to 
a  jurr  upon  proper  Issues  as  to  whether  tbe 
defendant  Is,  or  was  when  this  action  com- 
menced, the  tenant  of  the  plaintiff,  and 
whethw  that  tenancy  had  terminated.  New 
trlsL 


LINDSAY  V.  DARDKN. 
(Supreme  Court  of  North  Carolina.   Man^  28. 
1899.) 

ATToamT'a  doAui— Aasisniia  AnimaaTSATOa'— 

ERFOBOBHXMT  AQAINST  E8TA.TB. 

An  attorney's  claim  against  the  adminiatra- 
tor  on  bis  personal  contract,  for  assisting  faidi 
in  his  duties  cannot  be  enforced  against  the 
estate. 

Appeti  snperlor  covrt  Oteene  oonn^; 
Robinson,  Judge. 

Action  by  Oeoi^e  M.  Undsay  against  W. 
M.  Darden,  administrator.  From  a  Judgmrat 
for  plaintiff,  entered  on  tbe  findings  of  a 
referee,  defendant  appeals.  Reversed. 

Battle  &  Mordecai,  Cor  appelant  George 
M.  Lindsay,  pro  se. 

FAIRCLOTH,  C.  J.  Tbia  action  was  re- 
ferred, and  upon  the  findings  of  the  referee 
and  the  court  Judgment  was  entered  for  the 
plaintiff.  Tbe  facts  are  that  B.  C.  D.  Beaman 
died  in  1884,  and  R.  J.  W.  Beaman  qualified 
as  his  administrator,  and  before  the  estate  wad 
fully  administered  the  administrator  died,  aaj 
in  1887  the  defendant  qualified  as  administra- 
tor d.  b.  n.  on  said  estate.  Said  admbjistrator 
contracted  with  plaintiff  as  his  attorney  to 
aid  him  In  admlolsterlng  and  settling  the 
estate  of  his  intestate.  The  plaintiff  now  sues 
tbe  administrator  d.  b.  n.  for  services  ren- 
dered the  first  administrator,  and  defendant 
declines  to  pay  tbe  account  on  the  ground 
that  it  is  not  a  charge  on  the  estate  in  bU 
hands.  It  is  very  well  settled  that  if  an  ad- 
ministrator employs  counsel  to  assist  him  in 
bis  administration,  tbe  contract  is  personal, 
and  is  not  a  debt  against  the  Intestate's  estate. 
The  administrator  must  pay  it  and.  If  tbe 
disbursement  is  pn^r,  It  will  be  allowed  him 
In  the  settlement  of  his  account  with  tbe 
estate.  Tbe  court  wlU  allow  sucb  oommis- 
slons,  cha^s,  and  exiwnses  as  it  may  deem 
reasonable  and  Just,  whether  It  is  equal  to 
or  less  than  tbe  contract  price.  McKay  v. 
Royal,  52  N.  C.  426;  KevAet  t.  HaU,  M  N. 
a  (Hy.  Plaintiff  does  not  swionslr  disputf 
the  above  rule,  but  falls  back  on  the  equity 
of  his  case.  He  contends  that  tnaamuch  as 
the  courts  will  allow  tbe  adoUnlstrator's 
Toucher,  tbe  oowt  ongftt  to  coerce  tbe  pay- 
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meat  oot  of  the  aeseta  of  tbe  estate.   Tbe  fal- 
lacy ia  that  It     not  a  debt  of  the  estate,  as 
CO  debt  of  tbe  estate  can  be  created  after 
ihe  death  of  the  Intestate  or  testator.  He 
ivlies  on  Edwards  t.  Love,  W  N.  C.  365.  That 
case  was  upon  a  state  of  facts  unlike  the 
present   The  testator  directed  his  executors 
to  employ  the  plaintiff  as  agent  to  sell  lands, 
and  the  executors  contracted  with  him  in 
obedience  to  such  directions,  and  It  was  held 
that  the  executors  were  personally  liable  on 
the  contract,  but,  as  it  w^s  entered  Into  un- 
der the  directions  of  the  will,  and  the  serrl- 
cee  were  for  the  benefit  of  the  estate,  payment 
might  be  coerced  out  of  the  assets  of  the 
estate.  It  wa>  as  If  the  testator  had  made 
the  contract  and  the  aerTlces  were  rendered 
after  his  demth.  in  the  course  of  administering 
the  estate.  The  law  must  fit  the  facts.  The 
jirialtttlff  emphasised  the  fact  that  legal  and 
equitable  remedlea  are  now  allowed  in  the 
same  action.  That  la  true,  but  the  distinction 
between  legal  and  equitable  prlndpies  Is  the 
same  as  it  was  beCove  the  conaUtution  of 
1868.  Thh  fact  seons  frequentlr  to  be  over- 
looked or  mtaapprehended.    We  think  plain- 
tiff's remedy  la  against  the  cepruentatlve  of 
tlw  administrator  witb  wbom  he  contracted, 
and  not  against  ttw  estate  of  the  defendant 
There  was  error.  Bererssd. 


HANCOCK  T.  NORFOLK  A  W.  RT.  CO. 

( Supreme  Court  of  North  Carolina.  March  21, 

1899.) 

StATOTXS  —  PliBADINO  —  IfASTBK  AND  SBBTiJflV- 

NbOLIQBMCB— CONBTITUTIOKAL  LiW— PRIVI- 

LHOBs— Apfbal— RKooao — Costs. 

1.  Prlr.  Laws  1897,  c.  M,  makiDif  railroad 
eompanles  liable  to  emploj-ta  for  injuries  caused 
by  negligence  of  fellow  serTants,  Is  a  public 
statute,  and,  though  published  among  the  pri- 
vate acts,  need  not  be  pleaded. 

2.  Priv.  Laws  1897.  c.  66,  making  railroad 
companies  liable  to  employes  for  injnriea  cans- 

by  negligence  of  fellow  aeryants.  does  not  de> 
^rive  the  company  of  the  defense  of  contributo- 
ry negligence  of  the  servant  injnred. 

3.  Priv.  Laws  1897,  c.  SQ,  making  railroad 
companies  operating  in  the  state  liable  for  in- 
ixries  to  servants  caused  by  negligence  of  fel- 

serrantB,  is  not  contrary  to  Const,  art.  1, 
7.  prohibitiiur  the  legtslature  from  conferring 
■3Cclu8iTe  privileges  on  any  aet  of  men. 

4.  Where  there  was  no  exception  to  the  evi- 
t^DL-e  and  no  dispute  as  to  it  presented  by  the 
receptions  to  the  court's  chnrgo,  which  was 
E»nt  up,  and  which  contained  a  hypothetical 
reBentation  thereof,  the  evidence  was  unneces- 
a.ry;  and.  being  sent  up  by  appellee  over  ap- 
c^Jlant's  objection,  the  former  will  be  taxed  for 
&e  cost  of  the  transcript  and  printing  thereof, 
Oder  rule  22  (22  S.  £).  vil.),  though  he  was  suc- 

KFSf  ul. 

5.  Where  appellant  requested  certain  Instruci 
uns.  which  were  given,  and  excepted  to  por- 
r>ns  of  the  court's  charge,  such  instructions 
ad  the  full  chaige  were  properly  sent  up  on 
»peal,  and  a  successful  appellee,  who  sent 
em  up,  is  not  liable  for  the  cost  thereof,  on- 
-r  rule   22  (22  S.  E.  vli.). 

Appeal  from  superior  court,  Durham  ooun- 
;  Xlmberlake,  Judge. 


Action  by  Whit  Hancock  against  the  Xar- 
folk  ft  Western  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Guthrie  &  Guthrie,  for  appellant  Boone 

&  Bryant,  for  appellee. 

CLARK.  J.  The  decision  of  this  oase  de- 
pends upon  chapter  56,  Prir.  Laws  1897,— "An 
act  to  prescribe  the  liabilities  of  railroads  In 
certain  cases."  This  statute,  commonly 
known  as  the  "Fdlow  Serrant  Act,"  was  lat- 
Ifled  on  the  28d  day  of  February,  1697,  and 
provides: 

"Section  1.  That  any  servant  or  employ^  of 
any  railroad  company  operating  In  this  state, 
who  shall  suffer  injury  to  his  person,  or  the 
personal  representative  of  any  such  servant 
or  employ^,  who  shall  have  suffered  death  In 
the  course  of  his  services  or  employment 
with  said  company  by  the  negligence,  care- 
lessness or  Incompetency  of  any  other  serr- 
ant,  employ^  or  sgent  of  the  company,  or  by 
any  defect  In  the  machinery,  ways  or  appU- 
ances  of  the  company,  shall  be  entitled  to 
maintain  an  action  against  sucb  company. 

"Sec.  2.  That  any  contract  or  agreement 
expressed  or  im^ed,  made  by  any  employ^  of 
said  company  to  waive  the  benefit  of  the 
aforesaid  section  shall  be  null  and  void." 

The  plaintiff  was  injured  in  the  service  of 
tbe  defendant  since  tbe  ratification  of  this 
act.  The  defendant  contends  that  the  Injury 
was  caused  by  the  n^Ugence  of  a  f^w 
servant  of  the  plaintiff,  to  wit,  a  brakeman 
on  the  passenger  train,  in  leaving  tbe  switch 
oi>en,  whereby  the  hand  car  was  deiaHed. 
Its  counsel  cites,  inter  alia,  Ponton  v.  Rail- 
road Co.,  &1  N.  0.  246,  Pleasants  v.  Railroad 
Co.,  121  N.  0.  482,  28  8.  S.  267.  and  Wright 
V.  Railroad  Co.,  122  N.  C.  8BQ,  29  B.  E.  100, 
which  sustain  the  contention  that,  If  tbe  In- 
jury was  thus  caused,  tbe  action  could  not 
have  been  maintained  at  common  law.  The 
defendant  excepts  as  to  above  statute,  whicb 
the  judge  held  confers  a  right  of  action  la 
such  case,  because:  "(1)  It  Is  a  private  act, 
and.  as  such,  under  section  264  of  the  Code 
of  North  Carolina,  It  should  have  been  plead- 
ed. (2)  Whether  this  act  is  public  or  pri- 
vate. It  Is  unconstitutional  and  void  wboi 
applied.  In  a  case  ;Uke  this,  to  fellow  servants 
of  a  'railroad  company  operating  in  this 
state.'  upon  the  ground  tliat  It  'undertakes  to 
confer  upon  servants  and  employ^  of  such 
companies  separate  and  exclusive  prlvil^es 
from  the  rest  of  the  community  engaged  In 
similar  private  employment,  which  are  de- 
nied even  to  servants  and  employes  of  rail- 
road construction  companies  and  of  street 
railroad  and  railroad  bridge  companies,  and 
partnerships  operating  lumber  and  mining 
railroads,  since  Its  provisions  are  confined 
strictly  to  railroad  companies.'  and  therefore 
violates  arUde  1.  |  7,  of  the  conatltntton  of 
the  state." 

4w8  to  the  fint  ground  of  ezq^tlon,  tbe  aet 
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Is  M  plainly  and  clearly  a  public  statnte  that 
tt  !■  a  mystery  why  It  was  placed  amons  the 
private  acts.  Kinney  v.  Railroad  Co.,  122  N. 
a  961,  30  S.  B.  818;  Wrlftlit  t.  Railroad  Co.. 
123  X.  C.  280.  31  S.  G.  It32.  But  by  whom 
and  for  what  purpose  this  was  done  Is  Imma- 
terial Whether  a  statute  Is  private  or  pub- 
lic depends  upon  Its  contents,  and  not  upon 
the  conduct  or  Judgment  of  the  [^on  who 
directs  the  compilation  In  which  It  shall  be 
published.  Durham  t.  Railroad  Co.,  108  N. 
a  899, 12  8.  B.  1040.  and  13  S.  E.  1.  Indeed, 
part  of  an  act  msy  be  public  and  part  there- 
of a  private  act  Being  a  public  statnte,  the 
fact  that  it  was  printed  among  the  jnlvate 
acts  did  not  make  it  Incumbent  tq^  the 
plaintiff  to  plead  it 

As  to  the  second  ground  of  exertion,  notb> 
In  this  ease  requires  us  to  pass  upon  the 
qneatlonB,  wbicta  cannot  arise  upon  the  facts 
herdn,  whether  the  Mlow  servant  act  ap- 
plies to  street  raUroads,  partnerships  opowt- 
ing  lumber  and  mining  railroads,  railroad  con- 
struction conqunles.  and  railroad  bridge  com- 
panies, and  whether  the  defendant  can  set  up 
the  defense  of  a  knowledge  of  defective  ma- 
chlnery  I7  the  plaintiff  and  assumption  of 
riA.  B^ond  controversy,  the  plaintiff  was 
in  the  employment  of  "a  railroad  company 
operating  in  this  state"  when  injured.  These 
mattera  may  posslUy  come  up  for  adjudica- 
tion when  the  tacts  of  some  case  present  the 
question,  but  in  the  meantime  **8ufflclent  un- 
to the  day  ia  the  evil  thereof.** 

As  to  the  other  question  learnedly  argued 
in  the  bri^  whethw,  under  the  fellow  serv- 
ant statute,  the  defendant  can  plead  conMbn- 
tory  ne^lgence  on  the  part  of  the  servant  in- 
jured, thue  can  be  no  doubt  The  statute 
goes  no  further  than  to  remove  the  defense 
ttiat  the  Injury  was  sustained  by  the  negli- 
gence of  a  fdlow  servant  The  defendant 
does  not  take  his  own  argument  on  Ihis  point 
seriously;  for,  in  fact,  he  seta  np  the  plea  of 
contributory  D^Ugence^  and  an  Issue  there- 
on was  siflmltted  to  the  Jury,  and  fbund  In 
favor  of  the  lAalntifl. 

We  see  no  ground  tor  the  defendant's  con- 
tention that  the  act  in  qnestlon  violates  ar- 
ticle 1,  I  7,  of  the  North  OaroUna  constitu- 
tion, by  "conferring  exclusive  privities  up- 
on any  set  of  men."  The  law  exempting  a 
master  from  liability  to  a  servant  for  the 
negUgfflice  of  a  fellow  servant  Is  tqr  judicial 
construction  and  of  comparatively  recent 
origin.  Its  history  is  traced  in  Hobbs  v. 
Sallraad  Co..  107  N.  O.  1,  12  8.  S.  124.  Ita 
extent  has  been  differently  outlined  In  differ* 
ent  states  by  Judicial  construction,  and  in 
several  states  it  has  been  restricted  by  legis- 
lative enactment  so  as  not  to  extend  to  em- 
ployee ct  railroad  companies,  as  has  now  been 
done  In  this  state.  As  the  original  ground 
of  the  decision  was  that  a  servant  knew  the 
character  tor  care  of  his  fellow  servant,  and 
altered  service  with  a  view  to  that  risk,  the 
oonrts  themselves  might  logically  have  long 
since  modified 'the  ruling  not  to  extend  to  an 


emi^oyment  like  that  of  railroads  emlKBdng 
many  thousands  of  employee,  and  eqpoting 
Its  servants  to  peculiar  risks.  TtM  fdlow 
servant  act  now  in  question  aptdies  to  a 
well-defined  class,  and  operates  equally  as  to 
all  within  that  class.  Indeed,  any  act  incor- 
porating a  company  ocmfers  qtedal  privileges 
upon  the  stockholders,  but  not  exclusive  priv- 
ileges, within  the  meaning  of  the  constitu- 
tion. We  fall  to  see  In  this  act  any  confe^ 
ring  of  "exdnslve  privileges,*'  within  the 
Isi^ruage  or  intent  of  the  constltntional  pro- 
vision in  question  (Broadtoot  t.  Town  of 
Fayettevllle,  121  N.  C.  41S,  28  S.  K.  515);  and 
similar  fellow  servant  acta,  almost  In  totl- 
dem  verbis,  in  other  states,  have  been  held 
by  the  federal  supreme  court  to  be  not  In  con- 
flict with  the  "equal  protectKm"  danae  of 
the  fourteenth  amendment  Our  statute  spe- 
cifies ^'servants  or  employes  of  any  raaraad 
company  operating  In  this  state,**  etc.  The 
Kansas  statnte  a  Gen.  St  1888.  p.  415). 
which  uses  the  words,  *^ery  ndlnwid  com- 
pany organized  and  doing  business  in  this 
state  Shan  be  liable,"  etc..  was  held  valid  in 
Railway  Co.  v.  Mackey,  127  tT.  8.  206,  8  Sap. 
Ct  1161;  and  the  Iowa  statnte  (Code  18T8, 
f  1807).  whldi  nses  the  words,  "every  corpo- 
ration operating  a  railroad  shall  be  liable.** 
etc..  was  fenstalned  in  Bailway  Cb.  t.  Her^ 
rick,  127  D.  8.  211,  8  Sap.  OL  U76;  and  both 
cases  have  been  very  recently  reviewed  and 
reafilrmed  in  Railroad  Oo.  v.  Mathews,  165  TT. 
S.  1,  25.  17  Sup.  Ot  248.-aIl  of  Which  have 
been  lately  dted  as  authority  by  thia  court 
in  Broadfoot  v.  Town  ot  Fayettevllle,  at  psge 
422, 121  X.  C,  and  page  516.  28  8.  E.  In  an- 
other recent  case  (Railroad  Co.  v.  PontJus. 
157  n.  8.  209,  210,  15  Sup.  Gt  586),  the  fed- 
eral supreme  court  through  Chle^  Justice 
Fuller,  approving  Railway  Oo.  v.  MaAey,  127 
U,  S.  205,  8  Siq».  Ct  1161,  has  thns  stated  the 
ruling  with  a^roval:  "As  to  the  objection 
that  the  law  (the  Kansas  statute  above  cited) 
deprived  railroad  companies  ot  the  equal  i;wo- 
tecUon  of  the  laws,  and  so  liifringed  the 
fourteenth  amendm«it  this  court  held  that 
legislation  which  was  spedal  In  Ita  character 
was  not  necessarily  within  the  constitutional 
Inhibition,  It  the  same  rule  was  aK)Ued  under 
the  same  circumstances  and  conditions:  that 
the  haaardons  diarac^  of  the  busineas  of 
operating  a  railroad  seemed  to  can  for  spe- 
cial legislation  with  respect  to  railroad  corpo- 
rations, having  t<Hr  Ita  object  the  protection 
of  their  employes  as  weD  aa  the  safety  ot  the 
public;  that  the  business  of  other  corpora- 
lions  was  not  subject  to  similar  dangen  to 
their  employes;  and  that  audi  legtolation 
could  not  be  objected  to  on  the  ground  of 
making  an  imjnst  discrimination,  rrince  it 
met  a  particular  necessity,  and  an  nUIroad 
corporations  were,  without  distinction,  made 
subject  to  the  same  llabnity.**  The  attack  of 
the  defendant's  counsel  upon  the  constitu- 
tionality of  the  fellow  servsnt  act  has  been 
delivered  with  force  and  abiUty.  but  we  can- 
not perceive  that  the  reasoning  in  the  above 
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dedsioDB  of  our  hlgfaeat  federal  court  la  oth- 
erwise than  sound. 

The  other  exceptions  taken  In  tUs  appeal 
are  without  merit,  and  do  not  redolxe  de* 
tailed  dlscuBsion. 

The  defendant  further  moved  In  this  court, 
under  rule  22  (22  S.  E.  t11.),  to  tax  the  appel- 
lee with  the  costs  of  transcript  and  of  print- 
ing "all  the  evidence,  there  being  no  excep- 
tion thereto,  and  the  special  Instructions  ask- 
ed for  by  the  defendant,  and  which  were 
given,  and  the  Judge's  charge  in  full*';  the  ap- 
pellant having  objected  to  sending  up  this 
matter,  as  unneceBsary,  when  settling  the 
"case  on  appeal,"— dtlng  Silver  Val.  Mln.  Oo. 
T.  North  Carolina  Smelting  Co.,  119  N.  C. 
415.  26  S.  EL  27;  Durham  v.  Railroad  Co.,  IGS 
N.  C.  899,  12  S.  a  1040,  and  13  S.  E.  1;  and 
Eoberts  v.  Lewald,  108  N.  C.  405.  12  S.  E. 
1028.  The  defendant's  exceptions  to  the 
charge  required  that  the  whole  charge  be  sent 
up  (If  the  appellee  desired  It  done),  as  ft  would 
be  manifestlf  tmjnst  to  single  out  a  single 
sentence  without  aid  from  the  context;  and 
for  the  same  reason  the  iDitmetlons  asked  by 
the  aE^nant,  though  given,  were  not  lmproi>- 
edj  sent  ns.  But  there  was  no  exception  to 
evidence,  and  no  dispute  aa  to  it,  nor  any 
phase  of  it,  presented  by  exceptions  to  the 
chai^  which  required  the  evidence  to  be 
sent  up;  there  being  a  hypothetical  presenta- 
tion in  the  charge  and  the  special  Instmc- 
tlons  of  the  different  states  of  fact  all^^ 
by  the  parties  to  have  been  proved.  The 
sending  op  of  the  evidence  In  full,  over  the 
appellant's  objection,  was  unnecessary;  and 
the  aiM>ellee,  though  successful  here,  must  be 
taxed  with  the  cost  of  transcript  of  the  evi- 
dence and  the  turlntlng  thereof.  While  ap- 
pellate courts  do  not  encourage  motions  aa  to 
mere  matters  of  costs  of  appeal,  it  is  their 
duty,  when  objection  is  msde  at  the  time  of 
settling  a  case  on  appeal  to  sending  up  unnec- 
essary matter  in  the  record,  to  protect  appd- 
lants,  if  nnsuccessfnl,  from  the  needless  ex- 
pense thus  thrown  on  them.  If  the  appellant 
Is  successful,  of  course  the  ^pellee  must 
bear  the  charges  of  his  own  extravagance, 
and  no  motion  is  necessary.  The  appellant's 
motion  in  this  court  is  allowed  In  part,  but 
tbe  Judgment  of  the  court  below  is  afflmed. 


HOOUTT  et  al.  v.  WILMINGTON  ft  W.  R. 
CO. 

(Supreme  Oonrt  of  North  Carolina.  March  ZL, 

1899.) 

APPUL— PASnaS— MlSJOINDBR— F^ILUIUi  TO  Db- 
MUB  —  WaIVTO  —  RiORT  TO  ObJXOT  —  HAK1CLB88 
EhBOB— PUADIKO— WaTMB  COUBSK—  DTVBBSIOM 
—  FBBMASaNT  ISJUBT  TO  LUTO— RmaOABS  — 

LiAnnjTT— LnnTATioMS. 

1.  On  an  appeal  from  a  judgment  In  fiivor  of 
administrators  for  damans  for  flooding  thetr 
intestate's  land,  minor  neirs  were  properly 
made  partlee,  on  motion  of  the  administrators, 
throDgh  their  general  guardian,  where  defend- 
ant demanded  the  assessment  of  permanent 
damages  in  that  action. 


2.  A  failure  to  demur  to  a  complaint  by  hfAva 
and  adminietrators  to  recover  for  loss  of  crops, 
and  permunent  damaKes  caused  by  oTerflowiag 
decpdent's  land,  on  the  ground  of  misjoinder  of 
parties.  Is  a  waiver  of  the  objection. 

3.  Defendant  could  not  raise  such  objectloa, 
where  the  heirs  were  made  parties  on  nla  de- 
mand that  permanent  damages  be  assessed. 

4.  A  defendant  cannot  complain  of  a  judg- 
ment for  damages  to  an  ancestor's  lend,  in  fa- 
vor of  heirs,  on  the  ground  that  the  damages 
were  not  apportioned  among  them. 

5.  A  railroad  company  demanding  assessment 
of  permanent  damages,  In  an  action  for  inju- 
ries to  crops  caused  by  diversion  of  surface 
water  by  its  ditch,  thereby  changes  the  action 
into  one  for  permanent  damaKes,  within  Laws 
1895,  0.  224,  requiring  assesBmeut  in  such  ac- 
tions of  the  entire  amount  which  the  party  ag- 
grieved is  entitled  to  receive. 

6.  A  verdict  against  a  railroad  company  for 
permanent  damages  for  injury  to  land  caused 
by  an  overflovr  resulting  from  a  digging  of  a 
ditch  will  not  be  disturbed,  though  it  is  not 
shown  that  the  Injury  will  recur,  where  the 
company  asked  for  an  assessment  of  pennn- 
Qent  damages. 

7.  It  is  not  error  to  refuse  submission  of  ten- 
dered Isaues,  where  those  submitted,  taken  in 
connection  with  the  charge,  snffldently  pre- 
sent all  material  points  in  controversy. 

8.  Limitations  barring  an  action  for  dam- 
ages cansed  by  an  overflow  resulting  from  the 
digging  of  a  ditch  b^n  to  run  from  the  date 
of  the  injnTT,  and  not  from  that  of  the  dig- 
ging of  the  ditch. 

9.  One  diverting  a  water  conrse,  to  the  inju- 
ry of  another,  is  Uable  for  damages  cansed 
thereby. 

10.  One  digging  a  ditch  through  a  natural 
water  shed  is  liable  as  for  a  diversion  of  a  wa- 
ter course,  where,  on  the  occnrrence  of  an  ex- 
traordinary freshet,  a  dam  In  another  ditch 
breaks,  and  the  waters  flow  some  distance  over 
a  flat  piece  of  ground,  and  then  through  the 
former  ditch,  and  overflow  and  injure  the  land 
of  another,  where  such  injury  would  not  have 
occurred,  but  for  the  peneteatlon  of  the  water 
shed. 

11.  Where  a  railroad  diverted  a  water  course 
by  the  construction  of  a  ditch,  it  is  liable  for 
injuries  to  land  cansed  by  the  overflow  of  a 
ditch  dug  by  anotiber  connecting  with  the  for- 
mer ditch, 

Faircloth,  C.  J.,  dissenting. 

Appeal  from  superior  court,  Pender  conmty: 
Adams,  Judge. 

Action  by  W.  B.  Hocutt  against  the  Wil- 
mington &  Weldon  Railroad  Company.  On 
the  death  of  plaintiff,  his  admlnlatrators,  J.  D. 
Hocutt  and  another,  were  made  plaintiffs. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

Junius  Davis  and  Marsden  Bellamy,  for  ap- 
pellant. Allen  ft  Dortch  and  J.  T.  Blimd,  for 
appellees. 

DOUGLAS,  J.  This  Is  an  action  brought 
to  recover  damages  arising  from  the  flooding 
of  land,  caused,  as  alleged,  by  the  unlawful 
diversion  of  water  through  the  defendant's 
ditches.  The  action  was  originally  brought 
by  W.  B.  Hocutt,  tbe  owner  of  the  land,  who 
died  during  Its  pradency.  Thereupon  3.  D. 
Hocutt  and  B.  McLendm,  administrators  of 
W.  B.  Hocutt,  were  made  plalntlfla. 

Before  the  call  of  the  case  the  idaintm 
moved  in  this  court  to  make  the  minor  heir* 
oC  W.  B.  Hocutt  parties  plaintiff,  through 
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tbetr  gowral  guardian,  J.  D.  Hocutt.  This 
motion  was  proper,  and  was  granted.  After 
It  was  granted,  the  defendant  moved  to  re- 
scind this  order  on  the  grouod  that  It  created 
a  misjoinder  of  parties,  aa  well  as  of  sub- 
ject-matter, Inasmuch  as  the  damages  for  loss 
of  crops  would  go  to  the  administrators,  while 
all  the  damage  to  the  land  Itself  belongs  to 
the  heirs.  Had  the  administrators  and  the 
heirs  originally  brought  a  Joint  action  for  the 
loss  of  the  crop,  together  with  the  permanent 
damage  to  the  land,  there  might  have  been 
such  a  misjoinder;  but  such  was  not  the  case. 
Even  If  It  bad  been,  the  defendant  could  have 
sustained  Its  objection  only  by  demurrer,  as 
the  error  would  appear  from  the  face  of  the 
complaint  Finley  v.  Hayes.  81  N.  C.  368; 
SUver  Val.  Mln.  Co.  v.  Baltimore,  etc.,  Mining 
&  Smelting  Co.,  99  N.  C-  445,  0  S.  E.  735;  HaU 
v.  Turner.  Ill  N.  O.  180,  15  S.  B.  1037;  Mc- 
\IiUan  V.  Baxley,  112  N.  C.  578,  16  S.  E.  845; 
KIger  T.  Harmon,  113  N.  C.  406,  408,  18  S. 
E.  615.  The  failure  to  demur  would  have  been 
deemed  a  waiver  of  the  objection.  The  de- 
fendant contends  that,  as  the  heirs  were 
made  parties  plaintiff  only  In  this  court.  It 
had  no  occasion  to  demur  In  the  court  be- 
low, and  now  avails  itself  of  its  first  oppor- 
tunity to  demur  ore  tenus  before  ua.  We 
think  the  defendant  has  clearly  waived  its 
right  to  demur  by  its  action  In  the  court  be- 
low. After  the  death  of  the  original  plain- 
tifr,  and  the  administrators'  becoming  parties, 
it  demanded  that  the  permanent  damages  to 
the  land  should  be  assessed.  If.  as  It  con- 
tends, and  which  we  concede,  such  damages 
should  go  to  the  heirs,  it  ill  becomes  the  de- 
fendant to  object  to  the  heirs  becoming  par- 
ties to  an  action  In  which  it  has  demanded 
an  adjudication  ot  their  rights.  If  there  Is 
any  mlajotndar  of  causes  of  action,  it  has  been 
brought  about  by  the  defendant  Itself  inject- 
ing Into  this  case  the  issue  of  permanent 
damages.  A  defendant  may  demur  to  the 
complaint,  but  not  to  Its  own  answer. 

The  defendant  further  contends  that  It 
should  be  granted  a  new  trial  tiecause  the 
damages  have  not  been  apportioned  among 
the  respective  plalntlflfs,  and  that  a  new  law- 
suit might  otherwise  become  necessary  be- 
tween the  plaintlOs  themselves,  in  order  to 
adjust  their  relative  rights.  We  do  not  see 
bow  this  contingency  would  concern  the  de- 
fendant. In  one  aspect,  it  Is  better  for  the 
defendant  that  the  minor  heirs  should  become 
parties,  as  they  are  thereby  bound  by  the 
judgment,  which  will  thus  vest  In  the  defend- 
ant the  easement  it  has  sought 

The  plaintlfCs  allege  that  the  defendant  In 
order  to  drain  Its  roadbed  and  right  of  way, 
has  cut  deep  ditches  beside  its  road,  whereby 
It  diverts  large  volumes  of  water  from  its 
natural  course  and  flow,  and  empties  it  into 
a  small  branch  or  flat  bottom  known  as  "Rat- 
tan Trestle"  or  "Jumping  Run  Branch";  that 
It  has  provided  no  sufficient  outlet  for  such 
accumulated  and  diverted  waters,  thereby 
causing  the  same  to  pond  or  back  up  and 


ovetflow  the  plaintiffs'  land,  whepeby  Hxy 
and  their  intestate  have  been  greatly  dam- 
aged within  the  three  years  neit  preoedln? 
the  action.  The  defendant  flies  three  success- 
ive answers,  denying  the  cause  of  action,  and 
alleging  that  the  dltdiea  are  iwoperiy  con- 
structed, and  have  been  nsed  for  more  than 
3  years  before  the  bringing  of  this  action,  for 
more  than  6  years,  and  for  more  than  20 
years;  that  the  railroad  was  boflt  prior  to 
the  year  1840,  and  has  since  been  In  constant 
operation.  In  its  flnal  answer  It  "demands 
to  hare  all  permanent  damages,  tf  there  be 
any,  assessed  in  this  action."  Under  oar  de- 
I  clslons,  this  turns  the  action  Into  one  for  per- 
I  manent  damages,  whatever  may  have  been 
I  the  original  nature  of  the  plaintiffs'  dalm. 
i  Parker  v.  Railroad  Co.,  119  N.  a  677.  25 
I  S.  E.  722;  Nichols  v.  Raibnad  Oo.,  120  N.  C 
495.  26  S.  £.  643;  Laws  1805,  c.  224.  It  Is 
difficult  to  see  how  permanent  damages  can 
be  assessed  In  all  cases  where  there  Is  no 
permanent  damage,  and  where  the  only  In- 
Jury  results  from  canses  that  are  not  In  their 
nature  pemuuient,  and  may  never  again  oc- 
cur. But  as  the  defendant  demanded  socb  an 
aesessment  and  as  the  case  was  tried  upon 
that  Issue,  we  do  not  feel  at  liberty  to  dis- 
turb the  verdict  on  that  ground.  It  does  not 
appear  when  or  how  the  defendant  withdrew 
Its  demand  for  permajaent  damages,  unless 
inferentially  from  its  objection  to  the  Issues 
submitted,  but  then  Its  own  serenth  issue  ten- 
dered was  broad  enough  to  admit  of  sneb  an 
aasesament  In  fact,  It  did  not  vary  from  the 
second  Issue  submitted,  as  to  the  character 
ot  the  damage  to  the  land,  bnt  only  as  to  its 
cause. 

It  is  unnecessary  to  separately  consider  each 
exception,  as  they  naturally  group  themselTes 
around  two  or  three  essential  princlpies.  We 
see  no  error  In  the  refusal  to  sulmlt  the  issues 
tendered  by  the  defendant  Those  snlnnltted. 
taken  in  connectlim  with  his  honor's  cha^e. 
were  sufficient  to  present  and  determine  all 
material  points  of  controTWsy.  The  charge 
Itself  appears  to  be  unexceptionable.  It  Is 
full,  clear,  and  accurate,  in  which  the  princi- 
ples of  law  laid  down  are  correctly  applied  to 
the  facts  involved.  None  of  the  statutes  of 
limitations  appear  to  bar  the  action.  It  Is  con- 
tended  by  the  defendant  that  the  sole  damage 
was  done  by  the  freshet  of  1895,  which  hap- 
pened only  a  few  months  before  the  bringing 
of  the  action.  It  makes  no  difference  when 
the  ditches  were  dug,  provide*  they  did  not 
injure  the  plaintiff.  The  defendant  had  a  per- 
fect right  to  dig  Its  ditches  or  use  its  land 
as  it  saw  fit  without  Injury  to  another.  The 
digging  of  the  ditches.  <x  the  building  of  the 
road,  or  any  other  aet  done  5  or  30  or  60  years 
before,  was  utterly  immaterial  to  ibe  presont 
controversy,  as  in  themselves  they  constituted 
no  cause  of  action.  While  the  plaintiff  might, 
under  certain  circumstances,  have  enjoined  the 
commission  of  an  act  that  Hireatened  Irrepara- 
ble injury,  be  could  not  have  maintained  an 
action  for  damages  that  lie  bad  not  lustjUiMd, 
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and  aS&t  narer  suBtaln.   It  la  settled 
that  tbe  bijnry  la  tiie  cause  of  actton,  and  that 
00  atatntee  of  Umltatfon  can  begin  to  run 
before  the  canae  of  aetion  accruea.  Tblt  iffin- 
dl^  H  Oe  only  just  baala  for  any  atatatea 
of  Ilndtattoa  wfaleb  otherwise  would  be  aub- 
rn^e  U  common  rl|^t.  They  are  atatotea 
of  repose  Intended  to  force  all  men  to  litigate 
thdr  claims  within  a  reasonatde  time,  while 
the  fticti  are  yet  freafa  In  tbe  memory  of  lirlng 
witnesses,  and  before  the  probable  loss  or  de- 
stmctkm  of  Important  papers.  It  has  been 
well  said  tiiat  by  audi  atatutea  the  law  la  con- 
Btantiy  baUdtng  up  aroond  fbe  rigbta  of  the 
dthen  nmnlments      title  to  take  the  place 
of  those  naturally  decaying  under  the  touch 
of  Time's  ^Eadng  finger.    Bat  why  force  s 
man  to  sue  when  he  can  recover  nothing. 
The  principle  Is  well  settled.  Ridley  t.  Ball- 
road  Co..  118  N.  O.  986,  24  S.  B.  730;  Bea<A 
Railroad  Co.,  120  N.  O.  4B8,  26  8.  E.  m 
Hie  Injary  eraopialned  of  Is  tbe  flooding  of  flie 
plalntUTB  land  caused  by  the  unlawful  act  of 
the  d^endant  In  dlTortlng  water  from  Its  net' 
ural  course,  and  concentrating  It  at  a  point 
where  there  was  no  snfflcient  natural  or  arti- 
ficial otitlet  It  la  now  well  settled  that  nei- 
ther a  corporation  nor  an  Individual  can  di- 
vert water  from  its  natural  course  so  as  to 
damage  another.  They  may  Increase  and  ac- 
c-elerate,  but  not  dlrert.  Jenkins  y.  Railroad 
Co.,  110  N.  0.  438,  15  B.  E.  193;  Parker  r. 
Railroad  Co.,  123  N.  C.  71,  81  S.  E.  881. 
rbere  was  certainly  sufficient  evidence  of  dl- 
rerslon  to  go  to  tbe  Jury,  and  this  of  Itself 
lisposes  of  several  of  the  exceptions.  In  ad- 
Iltlon  to  the  teatlnKmy,  there  was  a  map  ae- 
rompanytng  the  record,  which  rtiows  a  natural 
vater  shed  some  distance  north  of  the  plain- 
IfTs  land,  and  abont  400  feet  sonth  of  branch 
•fo.  2,  which  flows  east.   The  waters  of  Big 
Say  ort^nally  flowed  Into  this  brnnch,  but 
vere  diverted  by  Devil's  ditch,  and  discharged 
□to  branch  No.  8,  still  further  to  the  north. 
Xad  the  natural  water  shed  remained  Intact 
Erben  the  dam  at  Devfl's  ditch  broke.  Its  water 
i'ould  have  resumed  Its  old  channel  In  brandi 
To.  2,  and  would  not  have  reached  tbe  plaln- 
lfr*s  land,  going  far  to  the  northeast.  But 
:s  outlet  Into  branch  No.  2  was  closed,  and  It 
nturally  found  Its  way  Into  the  railroad  ditch 
^blch  bad  been  cnt  through  the  water  shed. 
t  was  thus  diverted  from  Its  natural  outlet 
»  the  east,  and  carried  back  south  to  the  head 
7   Jumping  run.   It  Is  true  the  testimony 
sows  that  the  railroad  ditdi  stopped  about 
>0  feet  from  Devil's  ditch,  but  It  also  shows 
lat  It  was  cut  through  the  water  shed  to  a 
it  place  that  lay  between  it  and  Devil's 
-tcb.    The  same  diversion  was  shown  as  to 
.e  water  of  branch  No.  6.  which  naturally 
»-wed  south  Into  Jumping  run,  about  1.000 
et  west  of  the  trestle,  but  which  was  carried 
r  Porter's  ditches  east  into  the  railroad  ditch, 
id  l)y  It  discharged  Into  Jumping  run  at  Its 
>Ad  at  Rattan  trestle.   The  effect  of  this  dl- 
-xwion  and  concentration  was  to  accumulate 
large  amount  of  water  at  the  head  of  Jump> 


Ing  run,  which  It  was  unable  to  carry  off,  and , 
which  therefore  flowed  back  upon  Hocntt^e 
land.  It  Is  true  that  Jnm^ng  run  Is  a  natural 
water  course  and  drain  way,  as  contended  1^ 
the  defmdant,  but  It  la  such  on^  aa  to  tboae 
waters  that  naturally  flow  Into  It.  The  de- 
fendant contends  that  it  should  not  be  held 
responsible  for  Porter's  ditches.  This  might 
be  true,  were  It  not  for  the  fact  that  Ito  own 
ditch  received  the  water  ttom  PtMrteVs  dltdiea, 
and  discharged  It  upon  the  idalntlff,  thus  be- 
coming the  pro^mate  cause  of  the  Injury.  At 
the  request  of  the  defendant,  his  honor  char- 
ged that  "If  the  damages  to  the  plaintiffs' 
land  and  crops  were  caused  by  the  watM  ccxn- 
Ing  down  through  the  ditch  of  the  defendant 
on  the  west  side  of  the  raflroad  to  Battaa 
trestle,  and  Hien  through  ttie  trestle  and  dH(^ 
dug  by  Hoeutt  from  tbe  trestle  to  his  land, 
then  the  defendant  Is  not  liable,  and  the  {Aaln- 
tlffti  cannot  recover  any  damages."  The  Jury 
eridently  did  net  believe  tbat  Hocntfs  dltcb 
caused  the  damage,  and  their  oondushm  Is  not 
surprising.  In  ^ew  of  tbe  foct  that  this  dHch 
was  dug  to  drain  Rocutt's  land  west  Into 
Jumping  run.  That  such  a  ditcdi  should  carry 
sufficient  water  upstream,  not  only  to  fill  Its 
own  banks,  but  to  flood  the  snrronndlng  coun- 
try, would  seem  somewhat  remarkable.  As 
we  see  no  error  In  his  honor's  charge,  or  his 
refusal  to  charge,  and  as  there  was  suffldent 
evidence  to  go  to  the  Jury  upon  the  material 
Issnes,  the  Judgment  must  be  aflhrmed. 

FAIRCLOTH,  0.  J.,  dissents. 


HOBBS  et  al.  t.  BLAND. 

(Supreme  Court  of  North  Carolina.  March  2& 
*  1869.) 

Di^M  AOES— Bkbaoh  or  Warra^itt— CommiRouni. 

Where,  in  an  action  for  the  priee  of  « 
horse,  defendant  admitted  the  contract,  and 
counterclaimed  on  a  breach  of  warranty  of 
soundness.  hU  measure  of  damages  is  the  dif- 
ference between  the  value  of  the  horse  sound 
and  Its  value  nnsound. 

Appeal  from  superior  court,  Duplin  coun- 
ty; Robinson,  Judge. 

Action  by  Hobbs  &  Soutberland  against  C. 
W.  Bland.  There  was  a  judgment  for  de- 
fendant, and  plaintiffs  appeaL  Reversed. 

Stevens  St  Beaaley,  for  app^aata.  AHm 
&  Dortdt,  for  appellee. 

FURCHES,  J.  On  the  31st  of  December, 
180S,  the  defendant  bought  a  bay  mare  from 
plaintiffs  at  the  agreed  price  of  990,  for  which 
he  executed  his  promissory  not,  payable  to 
plaintiffs  on  the  let  day  ot  November,  1886, 
and  to  secure  the  payment  of  the  iu>te  he 
executed  a  mor^ge  on  the  several  articles 
of  personal  property  therein  named,  wfali± 
was  duly  probated  and  registered.  The  de- 
fendant took  the  mare  home  with  him,  and 
kept  and  worked  the  same  uitfi  soim  time  in 
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the  latter  part  of  March  or  early  part  of 
April,  1896,  when  he  carried  her  back  to 
plaintiffs,  saying  that  she  was  nnsound,  and 
could  not  do  hie  work.  He  then  took  a  mule 
In  her  place,  which  he  kept  but  one  day, 
when  be  carried  It  back,  saying  It  was  old 
and  slow,  and  did  not  suit  him.  He  then 
exchanged  this  mule  for  another  bay  mare, 
and  got  a  "collar  to  boot."  This  last  mare 
he  returned  to  the  plaintiffs  on  or  about  the 
27th  day  of  May,  saying  she  was  unsound, 
and  demanded  bis  note  and  mortgage;  but 
the  plaintiffs  refused  to  take  back  this  mare, 
and  also  refused  to  give  up  the  defendant's 
note  and  mortgage.  The  defendant  admitted 
that  he  bought  the  more  in  December,  1890, 
and  executed  the  note  and  mortgage  therefor, 
and  that  he  took  the  mare  and  used  her;  that 
he  took  her  back,  and  got  the  mule,  and  took 
It  back,  and  exdianged  It  for  the  other  bay 
mare  and  collar,  as  stated.  But  be  says  that 
the  plaintiffs  warranted  the  mare  bought  in 
December,  when  the  note  and  mortgage  were 
given,  to  be  sound;  that,  soon  after  buying 
the  mare,  he  found  out  she  was  not  sound, 
and  as  soon  as  he  saw  the  plaintiffs  (which 
was  a  week  or  two  after  that)  he  told  the 
plaintiffs  that  she  was  not  sound,  and  that 
was  the  reason  be  took  her  back;  that  he 
needed  another  horse  In  bis  crop,  and  the 
plaintiffs  gave  blm  a  mule  in  her  place;  but 
the  mule  was  old  and  slow,  and  he  took  it 
back,  and  exchanged  the  mule  for  tbtf  second 
bay  mare  and  collar;  that  this  mare  proved 
to  be  unsound,  and  he  took  her  ba<A  on  the 
27tb  of  May,  and  demanded  bis  note  and 
mortgage;  that  plaintiffs  refused  to  take  the 
mare  back,  or  to  give  up  the  note  and  mort- 
gage, but  that  be  left  the  mare  in  the  lot  of 
plaintiffs.  And  It  was  in  evidence  that  plain- 
tiffs notified  defendant  that,  If  he  did  not  take 
the  mare  out  of  their  lot  they  would  adver- 
tise and  sell  her  to  the  highest  bidder,  and 
give  him  credit  for  the  price,  which  they  did, 
and  credited  tbe  note  with  $30.  The  plain- 
tiffs denied  the  warranty,  and  there  was  a 
great  deal  of  evidence  as  to  whether  there 
was  warranty  or  not,  and,  If  there  was  any 
warranty,  whether  it  was  not  a  conditional 
warranty  to  give  the  defendant  another  horse 
in  place  of  the  one  he  bought,  and  as  to 
whether  tbe  plaintiffs  bad  not  complied  with 
the  terms  of  the  contract  Upon  this  phase 
of  tbe  case  the  plaintiffs  asked  several  spe- 
cial instruction^  which  were  refused.  We 
see  no  error  In  the  court's  refusing  these 
prayers  for  instruction,  for  the  reason  that, 
while  some  of  them  contained  sound  propo- 
sitions of  law  applicable  to  the  case,  no  one 
of  them  was  correct  as  a  whole. 

But  when  the  defendant  admitted  tbe  trade, 
the  execution  of  the  note  and  mortgage,  and 
that  he  got  the  borse  for  which  they  were 
given,  that  made  him  liable  for  tbe  $90;  and 
the  mortgage  Is  only  a  security  for  the  debt, 
and  the  pro[>erty  therein  named  is  liable  for 
whatever  is  still  due  on  tbe  note,  if  an}-thing 
Is  Btni  due.   But  the  defendant,       bis  an- 


swer, alleges  a  breach  of  warranty,  and  de- 
celt  The  allegation  of  deceit  la  not  Tery  dis- 
tinctly stated,  but  we  will  treat  It  as  suffi- 
ciently stated  to  be  used  aa  a  ground  of 
defense,  If  established.  These  defenses— false 
warranty  and  deceit— are  both  ex  delicto,  but 
they  might  be  Joined  in  one  action;  and,  as 
they  might  be  joined  in  one  action  (BuUlogcr 
V.  Marshall,  70  N.  C.  &20),  they  may  be  Joined 
In  tbe  defendant's  answer,  which  is  but  a  gtosb 
action.  To  entitle  the  defendant  to  danaage« 
upon  the  allegation  of  false  warranty,  it  is 
not  necessary  that  be  should  show  the  scien- 
ter. It  Is  sufficient  If  he  shows  a  warrantr. 
and  breach  of  the  warranty.  If  there  wan 
no  warranty,  and  defendant  relies  oa  tbe  al- 
legation of  deceit  he  must  then  show  tbe 
scienter.  As  these  defenses  are  ex  delicto, 
and  not  on  contract  they  could  not  be  set 
up  by  way  of  counterclaim,  or  recoupment 
If  they  bad  not  originated  out  of  tbe  same 
transaction,  or  cause  of  action,  ufioa  wblcta  de- 
fendant Is  sued;  but  growing  out  of  tbe 
transaction  upon  which  the  action  Is  based, 
they  may  be  so  pleaded  and  set  up.  Benton 
V.  ColUns,  118  N.  0.  196.  24  S.  E.  122.  Then 
the  matters  In  controversy  between  plaintiffs 
and  defendant  are  as  follows:  The  defendant 
owes  tbe  plaintiffs  this  $90  note,  less  the  in- 
dorsed credit  of  $30.  But  If  the  plaintiffs 
warranted  the  mare  to  be  sound,  when  she 
was  not  sound,  or  if  the  plaintiffs  did  not  war- 
i-ant  the  soundness  of  the  mare,  but  knew 
that  she  was  not  sound,  concealed  this  fact 
from  the  defendant  and  sold  her  to  him  as 
a  sound  animal,  and  for  the  price  of  a  somid 
animal,  and  tbe  defendant  was  damaged  by 
reason  of  such  unsoundness,  he  Is  entitled  to 
recover  on  his  counterclaim  such  damage  as 
he  has  sustained  by  reason  of  such  unsound- 
ness; that  is,  the  difference  between  the  val- 
ue of  the  mare  if  she  bad  been  sound,  and 
her  value  In  her  nnsound  condition.  He 
could  not  recover  speculative  damages;  and. 
if  defendant  recovers  damages,  this  amomit 
should  be  deducted  from  the  amount  of  tbe 
$90  note,  and  plaintiffs'  Judgment  should  be 
for  the  balance,  if  any.  But  the  matter  was 
not  so  treated  by  bis  honor  on  the  trial,  but 
upon  this  status  of  tbe  case  he  charged  tbe 
Jury  as  follows:  "The  defendant  having  ad- 
mitted the  execution  of  tbe  note  for  $90,  and 
the  mortgage  to  secure  its  payment  the  bur- 
den is  on  him  to  prove  to  the  satisfaction  of 
the  Jury,  by  tbe  greater  weight  of  the  evi- 
dence, that  he  la  not  Indebted  to  the  plain- 
tiffs." This  part  of  the  charge  was  excepted 
to  by  the  plaintiffs.  The  exception  was  well 
taken,  and  must  be  sustained. 

There  were  other  exceptions  taken  to  the 
charge,  involving  tbe  questions  as  to  tbe  re- 
turn of  the  three  animals,  and  their  exchange, 
and  as  to  whether  this  was  not  a  compliance 
with  the  contract.  The  facts  with  regard  to 
these  matters  being  somewhat  Involved,  we 
do  not  discuss  or  pass  upon  them;  but  for 
the  error  pointed  out  there  must  be  a  new 
triaL 
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PURYEAR  et  al.      SANFORD  et  al. 

(Supreme  OoQrt  ot  North  OaroUna.  March  28, 
1890.) 

Son  TO  SxMOvn  Cloud  e-bom  Titu— Fulzhinabt 
fonrNOTioN— Tbespass— ExBODTicnr  ot 

CONVKTASCBB. 

1.  In  an  action  by  the  equitable  ownera  of 
lands  to  eatabUsh  their  title  thereto,  and  to  re- 
move a  cloud  therefrom  by  the  cancellation  of 
an  invalid  deed  thereof  to  third  persons  by  the 
holder  of  the  legal  title.  It  is  error  to  enjoin 
the  grantees  of  such  alleged  invalid  •cout^- 
ance  from  trespassing  on  the  lands  during  the 
pendency  of  the  action,  even  though  they  are 
insolvent  and  threaten  to  enter  on  the  lands, 
beraase  there  is  an  adequate  legal  remedy. 

2.  Plaintiffs  being  in  posaeBSion.  it  was  er- 
ror to  enjoin  such  grantees  from  executing 
conveyances  of  the  premises,  though  the  asser- 
tion of  title  by  them  under  the  invalid  convey- 
ance would  prevent  a'sale  of  the  lands  by  the 
equitable  ownera,  as  persons  claiming  under  a 
deed  executed  by  such  grantees  during  the 
pendency  of  the  action  would  have  no  greater 
ri^ts  than  their  grantors. 

Appeal  from  superior  court,  OranvUle 
county;  Tfrnberloke,  Judge. 

Action  bj  James  H.  Pnryear  and  others 
against  Fanny  Sanford  and  others  to  remove 
a  dond  from  the  title  to  lands.  From  an  or- 
der granting  a  preliminary  InjunctioD,  de- 
fendants appeal.  Reversed. 

Edwards  &  Rc^ster,  for  appellants.  Wins- 
ton A  Fuller  and  J.  O.  Biggs,  for  apprises. 

• 

MONTGOMERY,  J.  The  plalntlCC  A.  W. 
Graham  claims  an  Interest  la  the  minerals, 
mineral  rights,  and  privileges  in  the 'tract  of 
land  described  In  the  complaint  by  virtue  of 
an  alleged  contract  tn  writing  between  him- 
self, on  the  one  part,  and  the  other  plalntiCta 
and  the  defendant  J.  D.  Puryear,  on  the  oth- 
er part  As  to  the  plaintiffs'  title  to  the 
property,  the  allegations  In  the  complaint  are, 
in  Bubstance,  that  in  1862  the  defendant  J. 
D.  Poryear  contracted  with  Seth  D.  Pool  to 
purchase  the  land  for  his  wife,  Snsan  Ann 
Pnryear,  and  that  with  her  money  the  land 
was  paid  for;  that  Mrs.  Furyear,  with  her  ' 
husband,  went  Into  possession  of  the  land  ' 
and  the  mineral  rights  Incident  thereto  In  i 
the  same  year  (the  deed,  however,  having  \ 
been  eiecnted  by  Pool  to  Puryear,  the  bus-  | 
band);  that  Mrs.  Puryear  and  her  husband  | 
remained  In  the  adverse,  notorious,  and  con- 
tinuous posseflslon  of  the  property  up  to  the 
time  of  her  death,  which  occurred  in  188G, 
and  that  since  her  death  the  plaintiffs,  other 
than  Graham,  as  heirs  at  law  of  their  moth- 
er, Mrs.  Puryear,  have  been  In  possession  of 
the  land,  adverse  and  open,  and  are  still  In 
possession;  and  that  the  plaintiff  Graham, 
after  his  contract  In  reference  to  the  mineral 
interests  and  privileges  with  the  other  plain- 
tiffs and  the  defendant  Puryear,  went  into 
possession  of  the  mineral  rights  and  privi- 
leges. It  is  further  alleged  on  the  part  of 
the  plaintiffs  that,  after  the  registration  of 
the  contract  between  Graham  and  the  other 
plaintiffs  and  tbe  defendant  Pnryear,  there 


was  found  among  the  papers  of  the  adminis- 
trator of  Dr.  Sanford.  father  of  the  female 
defendants,  except  Mrs.  Rebecca  Sanford, 
who  Is  hiB  widow,  a  deed  purporting  to  have 
been  made  by  the  defendant  J.  D.  Pnryear 
to  Dr.  Sanford,  dated  February  14,  1868,  for 
100  acres  of  land  "on  the  waters  of  Crooked 
Fork,  adjoining  the  lands  of  W.  M.  Hill 
Thomas  Chandler,  and  others,"  for  the  con- 
sideration of  ?150.  It  Is  not  alleged  in  the 
eompJalDt  that  the  100  acres  above  mentioned 
are  a  part  of  the  tract  of  land  described  in 
the  complaint,  but  the  defendant.  In  his  an- 
swer, admits  such  to  be  the  fact.  That  deed 
was  recorded  on  the  12th  of  April,  1898,  aft- 
er the  registration  of  the  contract  between 
Graham  and  the  other  plaintiffs  and  the  de- 
fendant Puryear.  The  plaintiffs  further  al- 
leged that  they  had  no  knowledge  of  the  ex- 
istence of  the  iast-meutloned  deed  until  after 
its  registration.  Another  allegation  is  that 
the  defendants,  except  the  defendant  Pur- 
year, set  up  a  claim  and  ownership  to  the 
land,  and  have  obstructed  a  sale  contem- 
plated by  Graham  of  his  mineral  Interest  in 
the  land,  to  bis  irreparable  Injury,  and  that 
by  reason  of  the  acts  and  words  of  the  de- 
fendants, and  the  deed  from  Puryear  to  San- 
ford, the  co-plaintiffs,  with  Graham,  will  be 
prevented  from  executing  their  contract,  by 
which  they  will  suffer  Irreparable  Injury. 
The  relief  sought  by  the  plaintiffs  In  this  ac- 
tion is  that  the  defendant  Puryear  may  be 
declared  a  trustee  for  the  plaintiffs,  and  that 
the  alleged  parol  trust  originally  created  for 
Mrs.  Puryear,  as  set  out  in  the  complaint, 
when  the  land  was  conveyed  by  Pool  to  the 
defendant  Puryear,  may  be  established,  and 
for  the  removal  of  the  alleged  cloud  on  the 
title  to  the  property  caused  by  the  acts  and 
words  of  the  defendants,  and  the  deed  to 
Sanford.  The  defendants,  other  than  Dr. 
Puryear,  in  their  answer  deny  the  aliegatlona 
of  the  plaintiffs  as  to  their  title  to  the  land, 
and  of  the  plaintiff  Graham  to  the  mineral 
rights  and  Interests  therein,  and  aver  that 
they  are  the  owners  of  the  100  acres  men- 
tioned In  the  deed  from  Puryear  to  Sanford. 
An  Injunction  restraining  the  defendants 
from  executing  any  deed  or  deeds  to  said 
land,  minerals,  or  mineral  rights,  or  from 
their  attempting  to  enter  upon  the  lands,  was 
prayed  for  by  the  plaintiffs,  and  granted  by 
his  honor,  who  heard  the  motion,  to  be  con- 
tinued till  the  final  hearing.  The  matter  now 
before  us  for  decision  grows  out  of  the  appeal 
of  the  defendants  from  the  order  granting 
the  inJuEction. 

We  are  of  the  opinion  that  his  honor  erred 
In  granting  the  Injunction.  There  was  no 
allegation  that  the  defendants  threatened  or 
intended  to  enter  upon  the  land,  but,  on  the 
contrary,  the  plaintiffs  alleged  that  the  de- 
fendants had  threatened  to  bring  suit  for  Its 
recovery.  It  does  not  appear  that  the  de- 
fendants were  unable  to  nnswor  in  dninaees 
for  any  trespass  upon  the  land  they  might 
commit   But  if  Insolvency  of  the  defendants 
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hA4  bc<Hi  alleged,  and  tliej  bad  threatened  to 
entw  upon  the  land,  we  do  not  aee  how  they 
could  have  been  restrained  from  makJag  mch 
entry,  even  though  the  deed  under  wbicrb  they 
claimed  was  obviously  Invalid.  "Such  entry 
aa  a  court  can  enjoin  is  only  an  entry  under 
force  or  color  of  legal  process.  It  will  not 
enjoin  a  mere  trespass,  unless  Irreparable 
damage  la  threatened.  There  are  remedies 
for  a  mere  trespass,  both  preventive  and 
punitive,  as  effectual  and  more  appropriate 
than  through  the  equitable  powers  of  a  court." 
German  v.  Clark,  71  N.  C.  420.  The  defend- 
ants were  also  enjoined  from  executing  any 
deed  or  deeds  of  conveyance  to  the  lands, 
minerals,  or  mineral  rights.  There  was  no 
allegation  that  the  execution  of  such  deeds 
would  Injuriously  affect  the  plaintiffs'  title. 
There  was,  indeed,  an  allegation  that  the  as- 
sertion of  the  dalms  of  the  defendants 
through  the  deed  from  Puryear  to  Sanford 
would  prevent  the  plaintiffs  from  selling  the 
land  and  minerals,  thereby  causing  the  plain- 
tiffs irreparable  damage;  but  it  Is  apparent 
that  the  «ecution  of  such  a  deed  could  not 
Increase  the  value  of  the  claim  already  set 
up  under  the  deed  from  Puryear  to  Sanford, 
nor  could  the  claims  a  purchaser  under 
such  a  deed  be  calculated  to  diminish  the 
chances  of  a  sale  by  the  plaintiffs.  If  the 
plaintiffs  Should  be  entitled  to  their  main  re- 
lief as  prayed  for  In  their  complaint,  and 
there  should  be  a  decree  of  the  court  below 
granting  them  that  relief,  the  rights  accruing 
to  the  plaintiffs  imder  such  a  decree  could  not 
possibly  be  affected,  even  If  the  defendants 
had,  after  this  action  was  commenced,  sold 
the  100  acres  of  land,  and  made  title  thereto 
to  the  purchaser.  The  decree  would  be  based 
upon  the  findings  of  the  Jury-^r  by  the  Judge, 
if  submitted  to  him  by  cousent— that  the 
plaintiff  Graham  procured  his  Interest  in  the 
land  without  knowledge  of  the  deed  from 
Puryear  to  Dr.  Sanford,  executed  before  the 
registration  law  of  1S85,  and  that  that  deed 
was  registered  after  the  registration  of  the 
contract  under  which  Graham  dahned  to 
have  obtained  his  interest  in  the  land.  If 
the  plaintiffs  should  make  good  on  the  trial 
the  allegations  in  their  complaint,  the  claim 
of  the  defendants  under  the  deed  from  Pur- 
year to  Dr.  Sanford  would  be  of  no  avail  to 
them;  and,  of  course,  it  follows  that  any  pur- 
chaser from  them  under  that  claim  of  title 
could  get  no  higher  or  greater  interest  or  title 
than  the  bargainors  had.  And,  besides,  when 
the  complaint  of  the  plaintiffs  was  filed,  that 
was  lis  pendens;  and  all  subsequent  purchas- 
ers would  have  to  take  notice  of  the  purposes 
of  the  action,  and  of  the  claim  of  the  plain- 
tiffs. Colliugwood  T.  Brown,  106  &  362, 
10  S.  E.  86S;  Arrlngton  t.  Arrlngton,  114  X. 
C.  151,  19  S.  E.  351.  The  injunctive  relief 
prayed  for  in  this  case  does  not  rest  upon 
such  a  condition  of  facts  as  appeared  in  the 
coses  of  Mortgage  Co.  v.  Long,  113  N.  C.  123, 
18  8.  E.  165,  and  Jones  r.  Buxton,  121  X.  C. 
285,  28  8.  B.  545.   In  Mortgage  Co.  t.  Long, 


supra,  the  allegation  was  that  the  defendants 
(who  were  Judgment  creditors  of  the  mort- 
gagor, and  who  bad  docketed  their  Judgment? 
since  the  registration  of  the  mortgage  to  the 
plaintiffs)  were  making  efforts  to  sell  the 
mortgaged  land  under  execution,  thereby  cast- 
ing a  doud  upon  the  plaintiffs*  titie  to  the 
land.  The  claim  of  the  defendants  there  -was 
founded  uixm  an  alleged  misdescription  of  the 
land  conveyed  hi  the  mortgage,  and  which  it 
was  averred  rendered  the  mortgage  void. 
The  plqlotiffs  there  prayed  for  a  construction 
of  the  deed  as  to  sufficiency  of  dracrlption  to 
the  land,  and  for  Injunctive  relief  against  the 
defendants  until  the  final  hearing.  The  In- 
junction was  allowed,  and  this  court  sus- 
tained the  order  on  the  ground  that  the  sale 
of  the  land  imder  the  execution  would  cause 
Irreparable  damage  to  .the  plaintiffs,  by  the 
almost  certainty  of  preventing  a  fuU  price 
being  offered  for  the  land  when  It  should  be 
sold  by  the  moi-tgagee  for  the  purpose  of  sat- 
isfying the  mortgage  debt  As  we  have 
shown,  though,  such  consequences  could  not 
follow  a  sale  by  the  defendants  In  this  ac- 
tl<m  under  thehr  deed  from  Puryear.  If  the 
plaintiff  Graham  procured  his  mining  Interest 
In  the  land  wltti  knowledge  of  the  deed  from 
Puryear  to  the  defendants'  ancestor,  and  the 
description  of  the  land  therein  contahaed  Is 
sufficiently  definite  to  pass  the  tide  (which  we 
do  not  now  pass  upon,  tor  the  simple  reaatm 
that  it  Is  not  before  us,  and  Is  a  matter  which 
wholly  belongs  to  the  trial  below),  then  the 
plalnUilB  have  no  title  to  the  land.  If,  on  the 
other  hand,  the  idalntiff  Graham  got  hit  In- 
terest hi  the  land  without  knowledge  of  the 
deed  from  Puryear  to  the  defeudanta*  ances- 
tor, and  had  It  registered  (It  having  been  ex- 
ecuted before  the  enactment  of  the  law  of 
1886,  c.  147)  before  the  deed  from  Puryear  to 
the  defendants'  ancestor  was  registered,  then 
his  title  Is  good,  and  he  would  be  entltied  to 
the  relief  he  seeks,  if  he  makes  good  the  other 
ailegaUoni  of  the  complaint;  and  any  pre- 
tended sale  on  the  part  of  the  defendants 
would  be  of  no  effect,  for  the  reasons  we  have 
already  given. 

It  is  more  than  probable  that  Injunctive  re- 
lief was  Invoked  In  this  case  because  of  the 
nik'gation  ta  the  complaint  that  the  defend- 
ants' claim  rested  on  a  deed  (the  one  trom 
Puryear  to  Sanford)  in  which  the  land  at- 
tempted to  be  conveyed  (100  acres)  was  de- 
scribed as  being  "on  the  waters  of  Crooked 
Fork,  adjoining  the  lands  of  W.  M.  HfiL 
Thomas  Chandler,  and  others,"  and  that  the 
answer  admitted  that  the  boundaries  in  the 
deed  were  accurately  set  out  in  the  com- 
plaint, and  that,  therefore,  no  part  of  the 
plaintiffs'  land  had  been  conveyed  by  the 
deed.  We  think  the  answer  admits  that  al- 
legation of  the  complaint,  and  also  that  the 
100  acres  was  a  pai-t  of  the  two  76-acre  tracts 
calmed  by  the  plaintiffs.  If  that  questioo 
was  before  us,  we  would  have  no  hesitancy 
In  deciding  that  the  description  of  the  100 
acres  was  fatally  defective,  and  could  not  be 
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cored  parol  eridcncfe  Allen  t.  CSiambns, 
88  K  a  126;  Orlcr  t.  Rhyne.  e»  N.  a  3M. 
Tbe  tact  two  csMB  were  dted  and  aniroTed 
in  Fenr  t.  Scott.  lOB  N.  a  874.  14  S.  B.  294. 
But  tbat  matter  betoogs  to  tm  trial  of  the. 
caae  on  Its  merits  wham  it  Is.  r^alarly  called 
in  file  court  below.  In^nncttre  relief  Is  af- 
fbttfea  akmg  certain  fixed  eqnitaUe  nilee,  and 
should  aoTer  be  granted  when  no  equities  are 
involved,  and  when  the  question  for  decision 
la  one  puzelj  of  law,  as  in  this  case.  There 
was  error  in  the  ordw  of  his  honor  granting 
the  Injunction.  Brror. 

OLABE,  J.,  did  not  sit  on  the  hearing  of 
this  vPfieaL 


BROWN  V.  MORRTSBT. 

(Supreme  Obnrt  of  North  Carolina.  March  28, 

1899.) 

Dowsa — Adverse  Possession. 

1.  Adverse  [wsscsBiOD  will  run  against  a  wid- 
ow's right  to  dower  where  the  person  in  poa- 
wssion  claims  aAvsrselr  to,  and  not  under,  the 
husband. 

2.  Sole  possession  and  enjoyment  of  land 
Tor  the  statntory  period  is  sufficient  to  consti- 
tute adverse  possession. 

Falrcloth.  C  J.,  and  Douglas.  3.,  dissenting. 

Appeal  from  superior  court,  DupUn  county; 
Robinson.  Judge. 

Action  by  Dicey  Ann  Brown  against  D.  G. 
•lorrisey.  Judgment  for  defendant,  and  plaln- 
Ifl  appeals.  Afili^med. 

Action  iQr  plaintiff  to  compel  idlotment  of 
lower.  Issues  were  aa  follows:  (1)  Wm 
tlalntifC,  Dicey  A.  Brown,  and  George  Brown 
inrried  as  all^^  In  complaint?  (2)  Is  plaln- 
ft  tbe  widow  of  George  Brown,  deceased? 
S)  Waa  Ctecsge  Brown,  at  the  time  of  his 
eath,  eelaed  ot  the  land  described  in  the  com- 
laint?  (4)  What  damage,  If  any,  is  plalntifl 
ntitled  to  recover  for  the  detention  of  her 
Dwer?  Plaintiff  testlfled:  "I  am  the  widow 
r  George  Bunm.  Defendant  was  living  near 
le  In  Warsaw,  and  after  oor  marriage  we 
}arded  at  my  uncle's  seven  and  a  half  months, 
id  ttaok  moved  down  town.  Hy  husband 
Jilt  a  house  on  the  land  described  In  the  com- 
alnt,  and  we  moved  on  the  land.  Lived 
icre  one  year,  and  during  this  tbne  cleared  a 
nail  lot  of  land  around  tbe  house.  We  then 
oved  to  Wilmington,  but  I  stayed  there  only 
ro  or  three  days.  My  husband  dlO  not  re- 
ra  with  ttie.  but  went  on  South,  and  I  have 
>t  aeen  him  since.  My  husband  Is  dead." 
1  croas-eaamlnation:  "When  I  came  to  wn- 
offtcn,  I  lived  with  my  aunt.  I  lived  alMnt 
araaw  two  or  three  years.  The  wsr  of 
._'65  had  not  begnu  before  my  husband 
>cl.  It  was  seven  or  eight  years  after  I 
xie  back  to  Wihnlngton  when  I  heard  my 
sbADd  was  dead.  Boon  after  I  came  back 
,jja  WHmlngtMi,  the  defendant  was  hi  pos- 
islon  of  the  land,  and  has  been  In  posscs- 
o  «ver  since."  B.  L.  Bssell,  testified  for 
jntlff:   "I  knew  George  Brown  between 


1840  and  1860.  His  laet  wife  was  the  plain' 
tiff.  I  saw  them  married  in  Warsaw.  Brown 
bnat  a  house  <m  the  land  described,  and  i^ln- 
tifl  and  deceaaed  lived  in  It  about  one  year. 
There  was  no  cleared  land  when  Brown  built 
the  house,  but  he  cleared  a  small  piece  around 
the  houae.  Plaintiff  and  her  husband  left  for 
Wilmington  about  Ave  years  before  the  Ctvfl 
War.  I  have  not  known  of  any  one  being  in 
possession  of  the  land  since  they  left  for  Wil- 
mington, except  the  defendant."  Tbe  plaintiff 
ollfered  in  evidence  a  deed  tram  A.  Best  to 
George  Brown,  dated  Septnnber  4, 1864,  which 
was  duly  registered,  and  which.  It  was  admit- 
ted, described  the  land  mentioned  In  the  com- 
plaint. Oalvin  Rogers,  for  plaintiff,  testlfled: 
"The  tract  of  land  was  called  the  'George 
Brown  Tract*  I  formed  on  It  21  or  22  years 
ago  for  the  defoidant  At  that  time  the  de- 
fendant had  deared  86  or  40  acres."  On  cross- 
examination:  "I  have  known  the  land  40 
years,  and  defendant  haa  been  In  possession 
of  It  ever  since  I  knew  it,  dalmlng  it  and 
using  It  as  his  own.  He  cleared  land  on  It, 
cultivated  It,  and  received  the  rents  and  profits 
from  it."  N.  Moore,  for  plaintiff,  testlfled;  "I 
moved  to  Warsaw  In  1855.  Knew  George  Brown, 
the  plaintiff's  husband.  He  bunt  a  house  on  this 
land,  and  In  1866  deared  a  few  acres  of  It  I 
think  tbe  land  was  worth  $6  or  $6  jKr  acre.  It 
would  now  be  wmrth  $20  to  |25  In  the  woods. 
A  fair  rental  value  would  now  be  $6  to  98 
per  acre.**  Onss-examinatlon:  '^Rental  value 
<tf  land  now,  as  It  was  when  deftodant  wait 
hito  possession,  wonld  be  about  $30  annually. 
DefCTdant  went  Into  possession  of  the  land 
after  Brown  left,  and  has  been  In  possession 
ever  sbice."  The  idalntlff.  twing  recalled,  tes- 
tified: "I  was  married  to  George  Brown  In 
August  We  tiien  lived  with  my  nnde  seven 
and  a  half  months.  We  then  moved  to  War- 
saw, In  the  alley,  during  which  time  my  hus- 
band built  the  hmse  on  the  land,  and  we  then 
moved  on  the  land,  and  lived  thero  one  year, 
and  went  to  WUmtogton."  The  plaintiff  In- 
troduced the  summons  dated  July  8,  1896,  and 
rested.  Defendant  moved  for  Judgment  of 
nonsuit  npon  the  following  grounds:  "(1)  For 
that  plaintiff  had  offered  no  evidence  of  title 
In  her  husband,  except  a  deed  dated  In  1854, 
and  a  possession  of  a  little  more  than  a  year 
thereunder;  and  that  this  was  not  snfflclent 
to  vest  In  him  an  estate  of  Inheritance  which 
would  entitle  the  plaintiff  to  dower.  (2)  For 
that  the  uncontradicted  evldmce  of  plaintiff 
showed  that  defendant  had  been  In  the  con- 
tinuous, uninterrupted,  adverse  possession  of 
the  land  for  more  than  30  years,  and  this  con- 
ferred a  title  In  fee  upon  defendant  against 
[dalntlff.  <S)  For  that  by  long  delay,  and 
tapee  of  time  for  more  than  80  years,  the  re- 
lease of  plaintiff's  claim  of  dower  was  pre- 
sumed." Conrt  allowed  the  motion,  and  plain- 
tiff excepted,  and  appealed  from  the  Judj^meur. 
assigning  as  error  that  fals  honor  erred  in  sus- 
taining the  defendant's  grounds  tor  Judgiuent 
of  nonsuit,  and  for  that  there  was  evidence  to 
go  to  the  Jury  upon  the  possession  of  defend- 
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ut  The  deed  from  A.  Best  to  Oeorge  Bnnni, 
sboTe  referred  to,  as  introdaced  by  pUlntlff, 
contains  the  datue,  "Ebth  bargained,  sold,  and 
conveyed  unto  the  uld  George  Brown,  bis 
heirs  and  assigns,  forever,  a  certain  tract  nr 
parcel  of  land  lying  In  the  county  of  Diiitllu." 
etc.;  "to  hare  and  to  bold  unto  thp  said  GcorKf 
Brown,  bifl  lii'irR  and  asitigns,  fot'i>vt>r.  all  ami 
Klnirulnr  the  above-bargniued  prcmisi-H."  etc. 

Stevens  &  Bcastey,  for  i^pellant.  Allen  & 
Dortch,  for  appellee. 

FURC^OES,  J.  This  Is  a  proceciltng  for 
dover.  and  defendant  denies  plalnttfTs  rlgbt, 
alleges  title  In  himself,  and  pleads  adverse 
possession,  lapse  of  time,  statute  of  limlta- 
tions,  and  release.  Upon  the  trial  the  plain- 
tiff riiowed  that  she  was  married  to  Oeorge 
Brown  In  IS&i;  a  deed  to  him,  dated  in  Sep- 
tember, 1854,  conveybig  the  land  in  contro- 
versy to  him  In  fee  simple;  that  he  entered 
upon  said  land,  and  built  a  bouae,  and  deared 
and  cultivated  a  part  of  the  land,  and  that 
she  and  her  said  husband  lived  on  it  for  man 
than  a  year,  when  Uiey  left  the  land,  and  her 
husband  left  the  state»  and  died  In  1860  or 
1861;  that,  sow  after  idalntlff  and  her  bos- 
band  left  die  land,  the  defendant,  entered,  and 
has  lived  there  ever  since,  clearing,  cultivat- 
ing, and  using  tlie  land  as  his  own.  Hie  de- 
fendant offered  no  deed  or  other  written  evi- 
dence tit  title,  but  relied  on  his  long-continued 
posBCB&lon,  which,  he  contends,  gives  him  a 
title  in  fee  simple  to  the  land.  When  the 
j^lntlff  showed  her  marriage,  a  deed  in  fee 
simple  to  hese  huslund,  and  his  death,  this 
gave  her  prima  facie  a  right  to  dower.  And 
die  contends  that  defendant  has  shown  noth- 
ing that  rebuts  this  presumption  or  prima 
fade  right  to  dower;  that  he  baa  shown  noth- 
ing but  his  long-continued  possesdon,  and  this 
Is  no  bar  to  her  right  to  dower;  that  Ibe  li^iNn 
of  time  and  the  statute  of  limitations  does  not 
run  against  a  right  of  dower^— citing  Spencw 
V.  Weston's  Heli-s.  18  N.  C.  213.  and  Camp- 
bell V.  Murphy,  65  N.  a  367.  This  doctrine 
Is  announced  In  these  cases,  and  Is  a  correct 
application  of  the  law  to  them,  but,  as  we 
think,  it  would  not  be  to  this  case.  In  those 
cases  the  defendants  claimed  title  under  the 
husband.  In  this  case,  the  defendant  does  not 
claim  under  the  husband,  but  adverse  to  his 
title.  Where  the  defendants  claim  under  the 
husband  (as  heirs  or  assignees),  they  canuot 
dispute  the  title  of  the  husband,  as  they  daliu 
under  him.  And  while  the  widow  does  not 
claim  dower  under  Qie  husband,  she  claims  it 
under  the  same  title  tbat  the  heirs  and  assign- 
ees claim,  by  force  and  operation  of  the  law 
of  dower.  Upon  ber  marriage  she  acquired 
an  Inchoate  rlgbt  of  dower,  which  the  bus- 
band  could  destroy  or  defeat.  Upon  the 
death  of  the  husband  this  inchoate  right  be- 
comes a  right  consummate,  but  she  baa  no 
estate  until  dowor  Is  assigned:  and  whnn  this 
If  done  die  acquires  no  new  estate,  but  only 
the  possession  and  oijoyment  of  the  Inchoate 


right  she  acqub«d  by  reasuu  of  ber  maniage, 
ripened  Into  an  estate.  Her  dower  right,  and 
ber  dower  wboi  assigned,  are  a  prokmgatlon 
of  ber  husband's  estate  fa  bet  for  the  term  of 
her  life.  Norwood  v.  Marrow.  20  X.  C  4-lS. 
*The  estate  descends  to  the  beir  subject  to  thi^ 
incmnbranw,  and,  as  be  lakes  It  subject  to 
this  Incumbrance,  he  cannot  hold  or  claim  the 
estate  adversdy  thereto;  and,  as  he  cannot 
hold  adversely  to  the  right  of  dower  wben  he 
holds  and  clalma  the  estate  under  ttie  same 
title  that  tbe  widow  claims  dower,  tke  dat- 
ute  does  not  run.  It  Is  the  same  aa  m  grant 
In  fee  simple,  reserving  a  life  estate;  and. 
as  the  grantee  holds  his  estate  under  tb« 
grantor,  he  cannot  4-liilu  to  hold  adverxely 
to  the  estate  reserved,  and  the  statute  uf  Ifiu- 
Itallons  does  not  run.  McUormlck  v.  Monrou. 
40  N.  a  13.  But  this  doctrine  does  not  ob- 
tain In  this  case,  where  the  defendant  does  not 
datm  under  the  husband  as  heir  or  assignee, 
but  claims  to  hold  adversdy  to  the  faoaband 
of  the  plaintiff,  and  by  paramount  title.  We 
see  no  reason  why  he  may  not  do  this.  And, 
while  this  Is  not  directly  bdd  In  Norwood  v. 
Marrow,  20  N.  C.  449,  It  seems  to  be  cimceded. 
If  tJoB  defendant  had  a  deed  conveying  a  title 
paramount  to  that  of  the  hmtband  of  the 
plaintiff.  It  is  admitted  that  this  would  defeat 
her  right  of  dower.  So,  If  he  had  abown  a 
deed  from  a  stranger,  and  an  adverse  posses- 
sion thereunder  since  he  went  Into  poeaessloD. 
It  would  hare  ripened  Into  a  perfect  tide  as 
against  the  husband.  If  he  were  living.  And 
so  would  a  continued  adverse  possession,  with- 
out color  of  title,  from  1S57  or  1^  until  the 
commencement  of  this  action.  In  189G,  have 
ripened  Into  a  perfect  title  against  the  tans- 
band.  And  there  being  no  reason,  that  we 
see.  why  the  lapse  of  time  and  the  statute 
of  limitation  ahould  not  count  against  tlie  bus- 
band  (the  defendant  not  boldhig  under  hhu>. 
and  the  plaintiffs  right  to  dower  being  a  con- 
tinuation of  the  husband's  estate,  we  see  no 
reason  why  she  Is  not  also  barred.  It  Is  true, 
the  husband,  by  his  own  acts,  could  not  de- 
feat her  right  of  dower,  as  abeady  stated. 
But  she  cannot  be  entitled  to  dowa  unless 
her  husband  was  the  owner  of  the  land,  ani 
the  Ibeory  of  tbe  defense  that,  though  be 
had  a  deed,  he  was  never  the  owner  of  the 
land;  and  as  the  defendant  has  shown  title 
In  himself,  It  most  be  held  to  be  paramount 
to  Uiat  of  tbe  bnsband.  It  was  said  «i  the 
argument  that,  wbUe  the  case  showed  tbat  tbe 
defendant  bad  been  In  possession  all  Oils  time, 
cutting,  dearlng,  and  cultivating  the  land  as 
bis  own,  It  was  not  shown  that  he  heU  ad- 
versely. This,  it  seems  to  us.  Is  the  verf 
strongest  evidence  that  be  was  holding  it  ad- 
veraely.  But  the  fact  tbat  be  was  In  the  solo 
possesdon  and  enjoyment  of  the  land  Is  suffi- 
doit  In  law  to  constitute  adverse  posaessioo. 
Alexander  v.  Gibbon,  118  N.  G.  706,  M  &  £ 
748.  The  Judgment  must  be  affirmed. 

CIABK,  J.  (concurring).  It  nowhere  ap- 
pears bow  or  tmder  what  title  the  defendant 
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entered.  It  may  be,  and  the  ptobabiUty  la, 
that,  as  be  went  Into  poasesslon  before  the 
bnaband's  deatb,  be  entered  under  a  deed  from 
btan.  It  80,  aa  tbe  law  then  stood,  the  plaln- 
tUt  bad  no  dolm  to  dower  except  of  lands 
**ot  which  btt  husband  died  oeHaeA  or  pos- 
sessed." Ber.  Ooae,  c.  US,  I  1.  Possibly, 
the  deed  has  been  lost  or  destroyed,  or  It  may 
even  be  of  reccwd,  for  the  defendant  pat  In 
no  evidence,  the  plaintiff  having  ^leen  nonsuit- 
ed at  the  close  of  her  evidence.  If  she  had 
wished  to  raise  the  Interesting  question 
whether  the  claim  for  admeasurement  of  dow- 
er wonld  be  barred  against  tiie  belrs,  or  one 
claiming  under  them,  she  should  have  shown 
that  the  defendant  clahned  under  th«  heirs; 
though  I  am  of  opinion  that,  even  nnder  those 
cfrcumstsnces,  the  defendant  would  be  pro- 
tected by  section  1S8  of  the  Code,  which  pro- 
vides, "An  action  for  r^f  not  herein  pro- 
vided for  must  be  commenced  within  ten 
years  aHex  the  canse  of  action  shall  have  ac- 
crued." That  was  Intended  as  a  sweeping 
statute  of  repose  for  such  cases  as  this,  and 
all  others  "not  provided  tar"  specially,  and  to 
cure  omls^ons  in  former  statutes.  But,  how- 
ever that  may  be,  no  scintilla  of  evidence  sug- 
gests that  the  defendant  claims  unda  the  heirs 
of  her  husband,  aud  to  discuss  that  question 
would  be  purely  an  abstraction.  All  that  does 
appear  is  that  the  defendant  has  been  in  un- 
disturbed adverse  possession  over  40  years, 
and,  nothing  else  appearing,  that  gives  him 
a  title  good  against  all  the  world,  not  under 
disability.  It  may  be  that  he  had  title,  me- 
diately or  Immediately,  from  the  husband,  or 
that  he  held  adversely  to  him.  If  so,  the  stat- 
ute would  not  have  ceased  to  run  at  hla 
death,  and  the  title,  as  agalust  the  huaband, 
and  the  widow  claiming  under  him,  wonld 
have  ripened.  The  plalntlfT,  not  having  shown 
that  the  defendant  held  under  the  heirs  at 
law.  Is  simply  seeking  dower,  not  Id  ber  hus- 
band's land,  but  In  some  one  else's.  Like  ev- 
ery other  plalDtlff,  she  must  prove  facts  enti- 
tling her  to  recover.  It  la  not  enot^h  to  show 
merely  that  at  one  time,  about  40  years  ago, 
her  husband  had  title  to  the  land. 

FAIBOLOTa,  G.  J.  (dissenting).  This  Is  a 
petition  for  dower.  The  plaintlCTs  husband 
was  In  possession  of  the  land  more  than  a 
year  under  a  fee-simple  deed  registered  in 
1654.  In  their  absence  for  a  few  years,  from 
which  the  husband  never  returned,  the  de- 
fendant took  possession  of  the  land,  using  It 
as  his  own,  and  has  been  In  possession  ever 
since.  He  entered  without  any  deed  or  color 
of  tltie,  and  without  any  right  of  entry  or 
right  of  possession.  He  entered  as  an  in- 
truder and  trespasser,  without  any  pretense 
of  right.  The  defendant's  counsel  In  this 
court  said  he  would  not  discuss  the  title  of 
the  husband,  but  Insisted  tliat  the  defendant's 
title,  growing  out  of  his  unint«rupted  pos- 
session for  more  than  ,  80  years,  was  a  bar  to 
the  plaintiff's  claim  to  dower.  This  Is  the 
question.  At  common  law,  npon  the  death  of 
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the  husband,  the  title,  the  right  of  entry,  and 
the  right  to  possession  descend  to  and  vest  in 
the  betr,  and  it  Is  his  duty  to  assign  dower  to 
the  widow,  and  in  certain  conditions  It  Is  the 
duty  of  the  shralff  to  lay  off  and  assign  dower 
by  metes  and  bounds.  If  dower  Is  not  thus  as- 
signed, the  widow,  having  no  estate,  no  right 
of  entry  or  iMC  possession,  Is  driven  to  her  writ 
<A  dower.  In  the  nature  of  a  writ 'of  right. 
The  only  limitation  on  the  exercise  of  this 
writ  was  and  Is  00  years.  The  law  favored 
dower  as  a  means  of  maintenance  of  the  wid- 
ow and  tlie  nurture  of  her  husband,  and  tbe 
period  of  limitation  at  60  years  was  adopted 
on  the  belief  that  no  widow  would  live  longer 
after  the  death  of  her  husband.  I  agree  that 
tbe  defendant's  long  possession  wonld  bar  an 
action  by  the  heir  for  the  land,  as  It  would 
an  action  by  the  husband.  This  Is  so  because 
tbe  heir  elalnu  by  descent  under  and  through 
the  husband,  which  Is  not  true  as  to  tbe  ^d- 
ow.  Her  right  at  the  death  of  her  husbandt 
whatever  It  may  be  called,  la  not  through  or 
nnder  him,  but  is  an  Interest  impressed  on  the 
land  by  the  law,  in  qiite  of  and  In  theory 
against  bis  wlU.  ^s  right  of  dower,  as  well 
as  that  of  tenant  by  the  curtesy,  is  the  wHI  of 
the  law,  for  the  encouragement  of  matrimony. 
Tbey  do  not  hold  by  any  idea  of  contract  with 
each  other  as  to  th^  lands,  nor  by  deriva- 
tion from  another  as  creditors,  heirs,  or  pur- 
chasers. In  Norwood  v.  Marrow,  20  N.  C. 
450,  Buffln,  C.  J.,  says:  "We  have  so  held  In 
respect  to  the  husband's  right  to  bis  wife's 
chattels.  Logan  v.  Simmons,  18  N.  O.  13. 
All  the  old  authffrltles  say  that  the  tenant  by 
curtesy  la  'Ui  the  post*;  that  Is,  by  operation 
of  law.  Co.  Lttt  80b,  note  7.  *  •  * 
But,  however  the  argument  may  be  puniued 
upon  the  abstruse  point  of  tiie  old  law,  how 
the  wife  Is  In.  technically  speaking,  it  Is  cer- 
tain that,  such  as  her  estate  Is,  the  law  makes 
It  without  any  act  of  the  husband,  and  even 
against  his  will.  She  clahns,  therefore,  under 
the  statute,  which  defines  bw  right  ot  dower, 
and  has  made  no  contract  with  the  husband 
which  constitutes  her  a  purchaser  or  a  cred- 
itor." Bandall  v.  Krelger,  23  Wall.  147;  Mar- 
tin v.  Martin's  Heirs.  22  Ala.  86.  Does  the  rea- 
son wby  the  action  of  the  heir  Is  barred  apply 
in  this  case?  No  statute  In  England  or  in  North 
Carolina,  and  no  decision  of  any  court  In  ei- 
ther country,  Is  cited  In  support  of  the  defend- 
ant's contention,  and  I  know  of  no  limitation 
except  tbe  OO-years  limit  according  to  the 
common  law.  What  reason  can  be  suggested- 
why  this  cherished  right  of  the  widow  diall 
be  defeated  by  tbe  unlawful  entry  of  an  In- 
truder without  a  shadow  of  right  or  equitable 
claim?  Tbe  petition  for  dower  la,  by  our  act 
of  assembly,  substituted  for  the  writ  of  dow- 
er at  common  law.  **We,  however,  consider 
the  act  of  1715.  called  tbe  'Act  of  Limitations, 
as  having  been  pleaded  and  relied  on  In  this 
case.  Is  tbat  act  a  bar  to  this  petition?  The 
widow  has  no  estate  In  the  land,  for  the  law 
casts  the  freehold  upon  the  heir  immediately 
upon  the  death  of  the  ancestor.  Tbe  widow- 
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had  no  rtglit  of  entiT  for  dower  untO  It  bad 
been  assigned  to  her.  She  had  no  estate  In 
the  land  until  asalgnment  It  Is  not  until  her 
dower  has  been  duly  assigned  ttiat  a  widow 
acquires  a  vested  estate  for  life,  which  will 
enable  her  to  maintain  ejectment.  •  •  • 
A  widow,  before  assignment  of  dower,  has 
neither  any  'right  nor  title*  to  the  lands  of 
whldi  her  husband  was  seised.  She  bad  only 
an  Interest  In  the  lands  tor  dower;  therefore 
we  think  the  act  of  1715  cannot  be  pleaded 
as  a  bar  of  her  action  to  recover  the  same. 
She  ia  not  within  the  provisions  of  the  act" 
Spencer  v.  Westmi's  Heirs.  18  N.  a  218;  4 
Kcn^  Comm.  60.  Dower  Is  a  favorite  of  the 
law,  and  cannot  be  lost  or  forfeited,  except 
for  the  causes  prescribed  by  the  statute  or  the 
common  law.  Slmonton  v.  Houston,  78  N. 
C.  410.  "The  statute  of  Umltattons,"  says 
Pearson,  a  J.,  '*to  a  'writ  of  right'  is  60  y^us; 
to  a  fonnedon,  60  years  [afterwards  reduced 
to  twenty] ;  to  a  writ  of  entry,  80  years.  The 
writ  of  dower  Is  In  the  nature  of  a  writ  of 
right  There  Is  no  statute  of  limitation  In 
regard  to  It,  for  the  reason,  we  suppose,  that 
none  was  thought  necessatT,  for  the  rig^t 
ceaaed  at  the  death  of  the  widow,  which 
would,  In  most  cases,  happen  before  the  ex- 
piration of  60,  50,  or  even  30,  years."  Camp- 
bell T.  Murphy,  &5  N.  C.  300,  and  many  cases 
In  the  "Reporta.  It  appears  to  me  that  the 
IilaJntlfC  la  entitled  to  have  dower  assigned. 

DOUGLAS,  J.  (dissenting).  I  cannot  as- 
sent to  either  of  the  propositions  that  what 
would  bar  ihe  husband.  If  living,  would  also 
bar  the  wife;  or  that  one  whose  only  title  Is 
the  statute  of  limitations,  based  upon  a  naked 
trespass.  Is  In  any  better  position  than  the 
heir,  or  an  Innocent  purchaser  for  value,  right- 
fully In  possesion  ab  Initio.  It  Is  conceded 
that  no  ordinary  statute  of  limitation  ever 
runs  against  the  right  of  dower,  and  that.  If 
the  defendant  held,  directly  or  Indirectly,  un- 
der the  heirs  of  Brown,  the  admitted  owner, 
his  title  would  be  subject  to  tiie  widow's  right 
of  dower.  But  it  is  said  that  he  has  a  clear 
title,  because  he  holds  under  no  one,  and  ad- 
versely to  all  the  worid  by  mere  occupancy. 
Why  sbonld  he  be  thus  preferred?  Lord 
CokB  says,  "There  be  three  things  highly  fa- 
vored in  law,— life,  liberty,  and  dower;"  and 
this  Is  stni  the  spirit  of  our  laws.  Under  our 
present  law  the  husband  could  not  defeat  the 
wife's  right  of  dower,  elUier  by  direct  con- 
veyance or  by  permitting  adverse  possession. 
Under  the  old  law,  the  plahitUT  was  entitled 
to  dower  because  her  husband  died  seised  of 
the  land.  At  that  time,  tiie  defendant  had  no 
title,  and  she  would  have  been  entitled  to 
dower  as  against  him.  If  no  statute  of  Ihn- 
Itation  runs  against  that  right,  what  has  she 
done  to  forfeit  It?  Nothing,  that  I  can  see. 
The  view  of  the  court  would.  In  my  opinion, 
offer  too  great  an  opportunity,  as  well  as  lu- 
crative, to  fraud.  I  know  nothing  of  the 
facts  except  as  they  appear  In  the  record. 
But  suppose  the  defendant  had  entered  right- 


ftdly  under  a  deed  from  the  heirs,  how  easy 
It  would  be  for  him  singly  to  hold  back  his 
unrecorded  deed,  which  may  for  so  man; 
years  have  been  his  only  muniment  of  title, 
but  which  would  now  operate  aa  an  Incum- 
brance. Statutes  of  limitation  relating  to  land 
were  formerly  statutes  of  presumption;  that 
Is,  they  presumed  a  deed.  But  from  wh<Hn 
was  the  deed  presumed  unless  from  him  who 
hdd  the  tiOe?  I  do  not  mean  to  appaae  all 
statutes  of  limitations,  or  to  denounce  those 
who  take  advantage  of  them,  oftentimes  as 
the  only  means  of  defending  substantia]  rights 
after  the  necessary  evidence  has  t>een  lost 
through  htpae  ot  time;  but  he  who  defoids 
a  titie— and  much  less  he  who  acquires  a  title 
—through  such  statutes,  can  stand  In  no  bet- 
ter position  than  one  whose  title  haa  never 
been  questioned.  Giving  them,  then,  thebr 
fnllest  legitimate  scope,  I  do  not  thhik  we 
flliould  encourage  fraud  by  permitting  a  mere 
disseisor,  who,  If  he  had  entered  by  right 
would  have  no  defense,  to  oppose  the  Just 
claims  of  the  widow  with  the  naked  ahleld  of 
his  own  wrong. 


BANK  OF  COLUMBIA  v.  GIBBES  et  aL 

(Supreme  Court  of  South  Carolina.    April  10, 

1899.) 

HonSTUD  — EXBMFTIOn— ASSIONMBIIT  TO  JUSO- 

MBNT  Debtor. 
Under  Const,  art.  3,  S  28,  and  Act  March 
9,  1896  (22  St.  at  Large,  p.  100).  enacted  poi- 
snant  thereto,  amending  Rev.  St  I  2120.  ex- 
empting to  the  head  of  a  family  a  homestead 
in  lands  to  the  value  of  $1,000,  whether  held 
in  fee  or  any  lesaer  estate,  appraiaera  properly 
asaiffned  to  a  judgment  debtor  a  lot.  and  a 
dwelling  houae  thereon,  appraised  at  f5.000.  in 
which  shft  owned  a  life  estate  only,  appraised 
at  $800,  where  she  was  entitled  to  a  homestead 
therein;  the  debtor's  interest  in  the  land,  and 
not  the  value  of  the  land,  being  the  proper  basis 
for  ascertaining  the  exemption,  thoagh  an  ap- 
praisement of  the  value  of  the  land  was  neces- 
sary to  determine  the  value  of  her  Interest. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  D.  A.  Townsend,  Judge. 

Proceedings  under  a  Judgment  In  favor  of 
the  Bank  of  Columbia  against  J.  WUaon 
Gibttes  and  Caroline  S.  Glbbes.  From  a  de- 
cree ovemilltig  exceptions  to  and  approving 
a  return  of  appraisers  assigning  a  homestead 
to  the  Judgment  debtor  Caroline  S.  Glbbes, 
the  Judgment  creditor  appeals.  Affirmed. 

Wm.  N.  I^les,  for  ani«llant  John  P. 
Thomas,  Jr.,  for  respondents. 

JONES,  J.  In  proceedings  under  a  Jo^- 
ment  entered  In  1807  In  favor  of  appellant 
against  respondents,  homestead  appraisers  as- 
signed to  the  Judgment  debtor  Mrs.  Candlne 
Glbbes,  by  metes  and  bounds,  as  a  homestead, 
a  lot  vlth  dwelling  bouse  tiiereon.  In  the 
dty  of  Columbia,  In  whltih  she  owned  only  a 
life  estate,  valued  by  the  appraisers  at  9800; 
the  fee  dmple  value  of  the  premises  b^ng 
placed  at  ¥5,000,  and  the  premises  belcv  re* 
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ported  to  be  Indtrlsible.  From  the  decree  of 
the  circuit  court  overrnllng  exceptions  to  this 
retarn,  and  approving  said  return,  is  this  ap- 
peal. 

We  understand  from  the  record  that  no 
question  was  raised  on  circuit  as  to  the  cor- 
rectness of  the  Taluation  of  the  life  estate. 
The  contention  here  is  that,  since  the  fee- 
simple  value  of  the  land  In  which  the  ex- 
emption is  claimed  exceeds  $1,000,  the  clr* 
cult  court  should  have  ordered  the  sheriff  to 
proceed  In  accordance  with  the  requirements 
of  section  2128,  Rev.  St.,  as  In  case  where  the 
value  of  the  property  claimed  Is  ascertained 
to  be  more  than  $1,000  and  the  property  Is 
Incapable  of  partition.  The  question  Is 
whether,  In  assigning  a  homestead  in  lands 
to  a  Judgment  debtor  whose  Interest  therein 
is  a  life  estate,  the  value  of  that  life  estate,  or 
the  value  of  fee  simple  In  said  lands,  is 
the  proper  basis  for  ascertaining  the  exemp- 
tion; whether  a  homestead  in  lands  held  in 
fee,  or  any  leaser  estate,  Is  limited  in  refer- 
ence to  the  value  of  the  land,  or  tiie  value 
of  the  debtor's  Interest  or  estate  therein. 

By  the  constitution  (arUde  8,  {  28)  it  Is  pro- 
vided, "The  general  assembly  shall  enact 
socb  laws  as  will  exempt  from  attachment, 
levy  and  sale,  *  *  *  to  the  head  of  snv 
family,  •  •  •  a  homestead  In  lands, 
whether  held  in  fee  or  any  lesser  estate,  to 
the  value  of  one  thousand  dollars,"  etc.  By 
act  of  the  legislature  approved  March  9,  1896 
(22  St  at  Large,  p.  190),  amending  the  stat- 
ute appearing  as  section  2126,  Kev.  St,  "a 
homestead  in  lands,  whether  held  In  fee  or 
any  lesser  estate,  to  the  value  of  one  thou- 
sand dollars,  •  •  •  shall  be  exempt  to 
the  head  of  every  family  residing  In  this  state 
from  attachment,  levy  and  sale,"  etc.  In  sec- 
tion 1996,  Gen.  St,  appearing  as  section  2128, 
Rev.  St.,  It  Is  provided:  "Whenever  in  the 
appraisement  of  a  homestead  •  •  «  the 
appraisers  shall  find  that  the  premises  exceed 
the  value  of  one  thousand  dollars  and  that 
the  same  cannot  be  divided  without  injury  to 
the  remainder,  they  shall  make  and  sign  under 
oath  an  appraisal  thereof  and  deliver  the  same 
to  the  sheriff,  who  shall  within  ten  days  there- 
after deliver  a  copy  thereof  to  the  head  of 
the  family  claiming  the  homestead,  «  •  * 
with  a  notice  attached  that  unless  th£  person 
so  claiming  the  homestead  shall  pay  the  said 
sheriff  the  surplus  of  the  appraised  value  over 
and  above  one  thousand  dollars  within  sixty 
days  such  premises  will  be  sold,"  etc.  In 
view  of  the  above  quotations,  it  seems  very 
clear  that  appellant's  view  cannot  be  sustain- 
ed. To  do  so  would  produce  this  startling 
result  In  this  case:  That  since  the  fee- 
simple  value  of  the  land  is  $5,000,  the  life 
tenant,  who  is  the  Judgment  debtor,  and 
whose  estate  Is  valued  at  $800,  most,  in  order 
to  prevent  a  sale  of  her  home,  pay  the  sheriff 
$4.000,— the  excess  of  the  value  of  the  land 
over  her  homestead  exemption  therein.  It 
Is  not,  and  could  not  be,  disputed  that  a  life 


estate  In  land  may  be  set  off  aa  a  homestead, 
since  such  an  estate  Is  within  the  term  "less- 
er estate."  What  then.  Is  the  thing  to  be- 
valued  ?  Manifestly,  the  thing  exempted 
from  attachment  levy,  and  sale,~the  interest 
or  estate  the  judgment  debtor  has  in  the  land, 
—as  the  homestead  laws  have  no  concern  with 
the  valuation  of  property  not  belonging  to  the 
debtor.  Of  course,  in  ascertaining  the  value 
of  a  life  estate  In  land,  reference  must  be 
had  to  the  value  of  the  land  in  fee,  but  only 
as  a  means  to  ascertain  the  value  of  the  life 
estate.  The  cases  of  EUlott  v.  Madkorell,  19 
S.  C.  243;  Ex  parte  Ray,  20  S.  0.  249;  Munro 
V.  Jeter.  24  S.  C.  86;  Bank  v.  Evans,  28  S.  0. 
521,  6\S.  E.  321.— cited  by  appellant's  counBel, 
do  not  conflict  with  this  self-evident  view. 
Those  cases  show  that  the  right  of  homestead 
Is  not  an  estate,  but  a  mere  right  of  exemp- 
tion, by  which  the  debtor's  estate  is  protected 
from  seizure  and  sale  for  the  payment  of  debt, 
and  that  in  determining  this  right'the  nature 
and  quality  of  the  title  are  not  material,  since, 
whatever  the  Interest  be,— whether  In  fee  or 
lesser  estate,— the  right  of  exemption  therein 
exists.  The  question  here  Is  not  as  to  the 
right  to  a  homestead  exemption  In  a  life  es- 
tate in  land,  but,  when  such  right  exists,  the 
extent  of  the  right  is  to  tie  measured  by  refer- 
ence to  the  value  of  the  property  or  estate 
claimed  to  be  exempt  from  seizure  and  sale. 
The  fact  being  conceded  that  the  life  estate, 
the  only  interest  of  the  Judgment  debtor  in 
the  premises.  Is  worth  less  than.  $1,000,  the 
circuit  court  did  not  err  In  conflrming  the  re- 
turn of  the  appraisers.  The  Judgment  of  the 
circuit  court  is  affirmed. 


BTATB  T.  CHERAW  ft  D.  R.  GO. 

(Supreme  Court  of  South  Carolina.   April  10, 

1890.) 

Taxation- AcnoN  to  Bsoovn  PAsr-Dna  Kaid- 

BO  AO  TAZBS— NBCBSSITT  OV  ABaESSXSNT 

— JuBraDicnos— Plbadino. 

1.  Under  Const  art.  1,  6  6,  providing  that 
property  must  be  taxed  in  proportion  to  Its  val- 
ue, and  article  3,  S  29,  providing  that  taxes 
upon  property  shall  be  laid  upon  its  actual  val- 
ue "as  the  same  shall  be  ascertained  by  an  as- 
sessment made  for  the  purpose  of  layiuK  such 
tax,"  an  asseument  is  essential  to  constftote  a 
liability  for  an  ad  valorem  tax;  and  therefore 
the  complaint,  in  an  action  nnder  Act  March 
2,  1807,  to  recover  past-due  railroad  taxes,  must 
allege  that  defendant's  property  was  assessed 
by  the  proper  officers. 

2.  An  allegation  in  an  action  against  a  rail- 
road to  collect  past-due  taxes,  that  the  general 
assembly  levied  a  certain  tax  on  ail  property 
in  the  county,  which  became  a  lien  on  defend- 
ant's proper^,  and  that  a  certain  sum  was  thus 
levied  upon  defendant's  pnqwrty,  states  a  mere 
conclusion,  and  does  not  amonot  to  tiie  neces- 
sary allegation  that  there  had  been  an  assess- 
ment of  defendant's  property  for  taxation. 

3.  Since  an  assessment  of  pn^rty  Is  neces- 
sary to  constitute  a  liability  for  the  tax,  snch 
liability  must  exist  at  the  commencement  of 
an  action  to  recover  snch  tax;  and  therefore 
Act  March  2,  1897,  providing  for  the  recovery 
of  past-due  railroad  taxes,  cannot  authorize  an 
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assessment  In  the  proceedingB  broaght  to  recoT- 
er  the  taxes. 

4.  The  circuit  court  has  jurisdiction  of  an  ac- 
tion against  a  railroad,  bronsht  under  Act 
March  2, 1887,  to  recorn  past-one  taxes. 

.^I^eal  from  common  pleaa  drcnlt  coart  of 
Cttiesterfielil  connty;  O.  W.  Gage,  Judge. 

AcUon  by  the  state  against  the  Gheraw  & 
Darlington  Railroad  Company  to  recorer 
past-due  taxes.  From  an  order  overruling  a 
demurrer  to  the  complaint,  defendant  appeals. 
Rerersed. 

The  following  is  a  copy  of  the  first  canae  of 
action  stated  in  the  complaint:  "The  eom- 
plaiat  of  the  plaintlfT  in  this  case  shows, 
first,  for  a  first  cause  of  action:  (1)  That  the 
defendant  is  a  corporation  chartered  by  the 
general  assembly  of  this  state,  and  running 
a  railroad  extending  from  the  town  of  Flor- 
ence, In  Florence  county,  to  the  town  of 
Gberaw,  In  Chesterfield  county;  that  there 
are  for^  miles  of  said  road,  and,  valuing  its 
roadbed,  real  estate,  track,  depots,  water 
tanks,  engines,  cars,  and  tools,  and  all  equip- 
ments of  every  kind,  the  said  road  Is  worth 
$12,000  per  mile.  (2)  That  thirteen  miles  of 
said  road,  together  with  valuable  depots  and 
real  estate  owned  by  said  company,  lie  In 
ODiesterfleld  county,  and  the  said  property 
in  said  county  is  worth  one  hundred  and  fifty- 
six  thousand  dollars,  and  was  worth  that 
sum  on  the  Ist  day  of  January,  1896.  (8) 
That  the  general  assembly,  by  statute,  levied 
a  tax  for  the  fiscal  year  beginning  November 

1,  1895,  of  four  and  one-Iialf  mills  on  the  dol- 
lar for  general  state  purposes,  and  a  tax  of 
three  mlUs  on  the  dollar  for  the  public  schools, 
and  a  tax  of  eight  and  one-half  mills  on  the 
dollar  was  levied  for  general  county  pur- 
poses for  Chesterfield  county,  making  to  all 
a  tax  of  sixteen  mills  on  every  dollar's  worth 
of  taxable  property  in  the  county  of  Chester- 
field, and  the  same  became  a  lien  on  the  prop- 
erty of  the  defendant  situate  In  said  county; 
that  the  sum  of  |2,496.00  was  thus  levied 
upon  the  said  property  of  the  defendant,  and 
the  same  was  due  and  payable  not  later  tlian 
December  SI.  1896,  and,  If  not  paid  then,  a 
penalty  of  15  per  cent,  on  the  same  was 
levied  by  the  statute  of  said  state.  (4)  That 
defendant  refused  to  pay  the  same,  ot  to 
make  return  of  Its  property  for  taxation, 
under  the  claim  that  the  said  property  was 
exempt  from  taxation  by  a  statute  of  the 
state  of  South  Carolina,  which  plaintlfiF  de- 
nies, and  there  Is  now  due  from  the  defend- 
ant the  sum  of  |2,S70.40  for  said  taxes  and 
penalties.  (5)  That  by  an  act  of  the  general 
assembly  of  South  Carolina  approved  March 

2,  1897,  entitled  'An  act  to  provide  for  the 
collection  of  past-due  railroad  taxes,  and  for 
the  distribution  of  the  same.'  the  state  of 
Soatb  Carolina  was  authorized  to  sue  for  and 
collect  all  of  said  taxes  In  one  action.  [Then 
follow  47  similar  causes  of  action,  except  as 
to  the  mileage  In  the  respective  counties,  the 
dates,  the  levies,  and  the  amounts  due  for 
taxes  and  penalties,  and  In  the  county  of  Dar^ 


llngton  there  was  a  ''special*'  levy  for  school 
purposes  for  several  years,  which  was  set 
forth  in  the  causes  of  action  for  said  year. 
There  are  20  years  claimed  for  Chesterfield, 
8  years  on  6  miles  of  track  are  claimed  for 
Florence,  8  years  on  22  miles  for  Darlington, 
and  12  years  on  27  miles  for  Darlington.] 
Wherefore  plaintiff  demands  Judgment  for  the 
various  amounts  alleged  In  the  various  causes 
of  action  against  the  defendant,  and  Cor 
costs." 

After  the  reading  <tf  the  complaint  by  the 
plaintiff,  the  defendant  Interposed  the  follow- 
ing oral  demurrer:  "The  defendant  demurs 
generally  to  the  complaint,  and  to  each  cause 
of  action  therein,  on  the  following  grounds: 
(1)  That  the  court  can  take  no  Jurisdiction  of 
this  action,  masmuch  as  the  act  of  March  2, 
1807,  which  purports  to  give  the  attorney 
general  the  right  to  bring  the  action,  at  his 
discretion,  for  the  purpose  of  testing  the  right 
of  such  railroads  to  exemption  from  taxation 
as  he  should  see  fit  to  bring  Into  court,  and 
to  claim  Judgment,  as  for  past-due  taxes,  in 
such  sum  as  he  may  determine  (which  said 
act  is  the  sole  source  of  the  authority  for 
this  action).  Is  void.  Inasmuch  as  (a)  It  Is 
special  legislation;  and  (b)  it  violates  section 
5  of  article  1  of  the  constitution  of  the  state 
of  South  Carolina,  by  depriving  defendant  of 
property  without  due  process  of  law,  and  de- 
nying to  It  the  equal  protection  of  the  laws; 
and  violates  section  3  of  article  10  of  the 
constitution,  by  permitting  Judgment  as  for 
past-due  taxes  to  be  entered  against  the  de- 
fendant, without  naming  the  defendant  or 
specifying  the  amount  for  which  action  shall 
be  brought,  and  by  thus  imposing  a  tax  not 
levied  In  pursuance  of  law,  stating  the  ob- 
ject of  said  tax;  and  violates  section  14  of  ax^ 
tide  1,'in  conferring  on  the  attorney  general, 
an  officer  of  the  Judicial  department,  and  up- 
on the  court,  the  right  to  determine  the 
amount  of  taxes  to  be  Imposed  osi  this  de- 
fendant, and  to  collect  the  same,— the  former 
being  a  function  of  the  legislative,  and  the 
latter  of  the  executive,  department  ot  the 
state  government  (2)  Upon  the  ground  that 
the  complaint  falls  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  It  does 
not  show  how  the  alleged  tax  became  a  Hen 
on  the  yoperty  of  the  defendant,  as  alleged 
In  paragraph  2  of  the  complaint;  and  it  Calls 
to  show  that  the  property  of  the  defendant 
was  returned  for  taxation,  as  required  by  sec- 
tions 234  and  235  of  volume  1  of  the  Bevlsed 
Statutes  of  1803,  sections  ISO  and  181  of  the 
Oeneral  Statutes  of  1882,  and  sections  14  and 
16  of  the  act  of  1874;  or  that  the  comptroller 
general  notified  the  board  of  equalization  of 
the  return  of  defendant  fil^  In  his  ofllce,  or 
that  the  hoavA  of  equalization  proceeded  un- 
der section  20  of  the  act  of  1874,  section  186 
of  the  General  Statutes  of  1882,  and  section 
240  of  volume  1  of  the  Revised  Statutes  of 
1803,  or  that  the  comptroller  general  certi- 
fied the  return  of  the  ndlroad  ^ropertj  to 
the  county  auditor  of  each  county,  or  that  the 
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county  auditor  charged  this  defendant's  prop- 
erty for  taxation  under  section  21  of  the  act 
of  1874,  section  1S7  of  the  General  Statutes  of 
1882,  and  section  241  of  volume  1  of  the  Re- 
vised Statutes  of  1893;  and  falls  to  show  that 
the  defendant  company  failed  to  make  return 
of  Its  property  for  taxation,  and  that  upon  such 
failure  the  said  board  of  eqaallzatlon  proceed- 
ed, under  section  22  of  the  act  of  1874,  section 
188  of  the  General  Statntea  of  1882,  and  sec- 
tion 242  of  the  Revised  Statutes  of  1893,  to 
ascertain  and  apportion  the  same,  or  that  the 
comptroller  gweral  certified  the  same  to  the 
county  auditors,  or  that  the  county  auditors 
placed  the  same  on  their  duplicate  for  taxa- 
tion, and  that  said  property  was  ever  legally 
a86e88ed^  and  fails  to  show  that  the  name  of 
the  said  defendant  appears  on  the  auditor's 
annual  list  of  taxpayers,  required  to  be  made 
by  section  52  of  the  act  of  1874,  section  234 
of  the  General  Statutes  of  1882,  and  section 
285  of  volume  1  of  the  Revised  Statutes  of 
18^;  and  falls  to  show  that  the  comptroller 
general  in  that  year,  before  l&th  Octot)er  (or 
the  time  fixed  by  statute),  gave  notice  to  the 
county  auditor  of  the  rates  per  centum  au- 
thorized by  law  to  be  levied  for  the  various 
state  purposes,  required  by  section  260  of  the 
General  Statutes  of  1882  (secUon  286,  1  Rev. 
St.  1893),  or  that  the  said  rates  were  levied 
by  the  county  auditor  on  the  property  of  the 
defendant  as  taxable  property  of  the  county, 
(diarged  on  the  duplicate  with  the  taxes  re- 
quired to  be  levied  and  collected  for  other 
purposes,  as  required  by  section  66  of  the  act 
of  1874,  or.  in  the  years  preceding  1803,  the 
county  commissions  assessed  the  taxes  for 
county  purposes,  and  made  out  and  delivered 
to  the  county  treasurer  with  warrant  to  col- 
lect the  tax  bill  for  county  purposes,  as  re- 
quired by  section  616  of  the  General  Statutes 
of  1882  and  the  act  of  1875,  or  that  the  counr 
ty  commissioners  made  the  report  to  be  trans- 
mitted to  the  general  assembly,  showing  the 
amount  of  the  taxes  levied  and  assessed,  as 
required  by  section  319  of  the  General  Sta^ 
utes.of  1882;  and  falls  to  show  that  the 
property  of  the  defendant  was  listed  or  sched- 
uled as  taxable  property  of  the  county  on  the 
duplicate  of  the  county  auditor,  as  required 
by  section  67  of  the  act  of  1874  and  section 
235  of  the  General  Statutes  of  1882  (section 
287,  1  Rev.  St.  1893);  and  fails  to  show  that . 
the  county  auditor,  after  receiving  from  the 
comptroller  general,  and  from  such  other  of- 
ficers and  authpritles  as  were  legally  empow- 
ered to  determine  the  amount  of  taxes  to  be 
levied  for  the  current  year,  proceeded  to  de- 
termine the  sums  to  be  levied  on  each  tract 
or  lot  of  real  property,  and  upon  the  amounts 
of  personal  property  In  the  name  of  the  de- 
fendant, as  required  by  section  235  of  the 
General  Statutes  of  1882  (section  287,  1  Rev. 
St  1893)  and  section  67  of  the  act  of  1874; 
and  fails  to  show  that  the  county  auditor  en- 
tered on  the  tax  duplicate  the  taxes  opposite 
the  name  of  the  defendant,  as  required  by 
■ectlon  70  (tf  the  act  of  1874,  section  237  of 


the  C^eneral  Statutes  of  18^  and  section  289 
of  volume  1  of  the  Revised  Statutes  of  18^; 
and  fails  to  show  that  the  value  of  the  de- 
fendant's profwrty  was  Included  In  the  aggre* 
gate  value  of  the  taxable  property,  and  the 
taxes  on  defendant's  property  were  induded 
In  the  total  amount  of  taxes  assessed  thereon, 
for  said  years,  appearing  on  the  annual  ab- 
stract of  the  duplicate  of  said  county  required 
to  ^xt  transmitted  by  mail  by  the  county  au- 
ditor to  the  comptroller  general  under  section 
81  of  the  act  of  1874  and  section  248  of  the 
General  Statutes  of  1882  (section  801,  1  Rev. 
St  1893);  and  falls  tp  show  that  the  name  of 
the  defendant  appears  on  the  dellnquoit  list, 
or  recorded  on  the  book  of  the  auditor,  as  re- 
quired by  section  82  of  the  act  of  1874,  sec- 
tion 276  of  the  General  Statutes  of  1882,  and 
section  333  of  volume  1  of  the  Revised  Stat- 
utes of  1893;  and  fails  to  show  that  said 
taxes  became  payable  at  any  time,  as  requir- 
ed by  law,  after  their  assessment,  as  prescrib- 
ed in  sections  85  and  87  of  the  act  of  1874. 
section  266  of  the  General  Statutes  of  1882, 
and  section  824  of  volume  1  of  the  Revised 
Statutes  of  1893;  and  falls  to  show  that  the 
personal  property  of  the  defendant  became 
liable  to  distress  and  sale  under  section  90  of 
the  act  of  1874,  sectitm  280  of  the  Gen«al 
Statutes  of  1882  (section  336, 1  Rev.  St  1898), 
or  that  It  was  ever  advatised  for  sale,  or  that 
any  chattel  tax  was  unpaid,  or  returned  de- 
linquent, or  that  the  county  treasurer  either 
distrained  the  property  tor  the  payment  there- 
of, or  sued  to  recover  the  same  by  action  at 
law  or  otherwise,  under  section  97  of  the  act 
of  1874.  section  281  of  the  General  Statutes  of 
1882  (section  337.  1  Rev.  St  1893);  and  talis 
to  show  that  the  said  taxes  were  legally  as- 
sessed, and  ever  came  to  be  considered  or 
held  as  a  debt  payable  to  the  state  by  the  de- 
fendant against  whom  the  same  were  char- 
ged, or  that  said  taxes  so  became  a  lien,  un- 
der section  127  of  the  act  of  1874  and  section 
170  of  the  General  Statutes  of  1882  (section 
200,  1  Rev.  St  1893).  and  falls  to  allege  that 
the  property  of  the  defendant  was  taxable 
property,  (b)  Paragraph  3  of  the  complaint  , 
avers  that  the  genial  assemUy  levied  a  tax 

for  the  fiscal  year    on  every  dollar's 

worth  of  the  taxable  property  In  the  county 

of  ,  and  the  same  became  a  Hen  on  the 

property  of  defendant  In  said  county,  but 
falls  to  set  forth  or  allege  that  the  property 
of  the  defendant  was  taxable  property,  (e) 
Paragraph  3  of  the  complaint  alleges  that 
 dollars  were  thus  levied  on  the  proper- 
ty of  the  defendant,  without  stating  how,  or 
by  what  process,  said  amount  was  ascertain- 
ed or  reached,  or  by  what  authority  said  spe- 
cific sum  was  levied,  laid,  or  imposed,  as  a 
tax  on  the  property  of,  or  chaired  against 
the  defendant,  or  by  what  official,  or  at  what 
time,  or  In  what  manner,  the  same  was  lev- 
led,  (d)  Paragraph  3  of  the  complaint  alleges 
that  said  sum  was  due  and  payable  not  later 

than  .  but  falls  to  show  how  it  became 

so  due  and  payable,   (e)  Paragraph  4  ot  the 
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oomplaint  avers  Uiat  the  defendant  refused 
to  pay  the  same,  but  falls  to  allege  any  fact 
or  facts  showing  that  the  demand  fbr  pay- 
ment of  the  said  sum,  or  any  sum,  for  taxes, 
was  ever  made  on  defendant  by  the  state  of 
South  Carolina  or  its  authorised  officers,  or 
anything  showing  when,  how,  or  to  whom 
the  defendant  so  refused  paymoit  or  that  de- 
fendant ever  became  legally  liable  to  pay  the 
said  sum,  or  showing  that  said  tax  had  ever 
been  charged  against  or  chargeable  against 
the  defendant,  (f)  Paragraph  4  of  the  com- 
plalnt  alleges  that  the  defendant  refused  to 
make  return  of  Its  property  for  taxation,  but 
falls  to  allege  at  what  time,  or  In  what  man- 
ner, or  to  what  officer,  defendant  refused  to 
make  return  of  its  property  for  taxation,  and 
falls  to  state  whether  said  refusal,  under  the 
claim  that  said  property  was  exempt  from 
taxation,  was  or  was  not  acquiesced  in  by 
the  state,  or  that  said  claim  was  thm  or  at 
any  other  time  denied  by  the  state.  (g>  Para- 
graph  4  alleges  that  there  Is  now  due  from 

defendant  tbe  sum  of  dollars  for  said 

taxes  and  penalties,  but  falls  to  show  facts 
showing  how  or  when  they  became  so  due. 
(h)  I^ragraph  5  alleges  that  by  an  act  of  the 
general  assembly  of  South  Carolina  approved 
March  2,  1807,  entitled  'An  act  to  provide  for 
the  collection  of  past-due  railroad  taxes  and 
for  the  distribution  of  the  same,'  the  state  at 
South  Carolina  was  authorized  to  sue  for  and 
collect  all  of  said  taxes  In  one  action,  but  It 
falls  to  allege  that  said  texes,  or  any  part 
thereof,  were  or  ever  have  been  past-due  rail- 
road taxes,  or  taxes  of  defendant  railroad  at 
any  time  due  by  It,  or  at  any  time  past-due 
taxes." 

J.  T.  Barron  and  Theo.  G.  Barker,  for  ap- 
pellant. W.  A.  Barber.  W.  F.  Stevenson,  Ste- 
venson &  Matheson,  E.  3.  Kennedy,  J.  J. 
Ward,  and  Woods  &  Shipp,  for  the  State. 

JONES,  J.  This  action  was  brought  under 
the  statute  approved  March  2,  1897,  entitled 
"An  act  to  provide  for  the  collection  of  past- 
due  railroad  taxes,  and  for  the  distribution 
of  tbe  same,"  to  recover  taxes,  state,  county, 
and  spedat,  with  penalties,  alleged  to  be  past 
due  for  each  of  the  20  fiscal  years  from  1S76 
to  1896,  Inclusive,  on  Its  railroad  property  in 
the  territory  embraced  within  Chesterfield, 
Darlington,  and  Florence  counties.  The  com- 
plaint attempts  to  set  up  48  causes  of  action, 
each  cause  of  action  being  for  the  amount 
alleged  to  be  due  In  each  of  said  counties  In 
each  fiscal  year.  So  much  of  the  complaint 
as  Is  set  out  in  the  "case,"  showing  one  of 
these  alleged  causes  of  action,  Is  officially  re- 
ported herewith.  The  case  Is  here  on  appeal 
from  an  order  overruling  a  demurrer  Inter^ 
posed  on  two  grounds:  (1)  That  the  court 
could  take  no  Jurisdiction;  <2)  that  the  com- 
^Int  does  not  set  forth  facts  sufficient  to 
constitute  a  cause  of  action.  For  a  detailed 
atatement  of  the  grounds  of  demurrer,  see 
the  official  report 


As  we  analyse  the  case,  the  cmdol  ques- 
tion la  whethw  a  legal  liability  to  pay  an  ad 
valorem  tax  arises  from  an  act  of  the  l^ls- 
lature  Imposing  or  authorizing  a  tax  levy  oa 
all  taxable  property  and  the  mere  possessioB 
or  ownership  of  taxable  property,  or  Is  aa 
assessment  of  such  property  for  taxation  by 
proper  officers  an  essential  prerequisite?  Is 
our  opinion,  an  assessment  or  valuation  of 
property  for  taxation  Is  essential  to  consti- 
tute a  legal  liability  to  pay  taxes.  The  pro- 
visions of  the  constitution  on  the  subject  are: 
Article  1, 1  6:  "All  property  subject  to  taxa> 
tlon  shall  be  taxed  in  proportion  to  its  value." 
Article  S,  I  28:  "All  taxes  vpon  property  real 
and  peraonal  shall  be  laid  upon  tbe  actual 
value  of  the  property  taxed,  aa  the  same  shall 
be  ascertained  by  an  assessment  made  for 
the  purpose  of  laying  such  tax."  Artlde  10, 
I  1:  "The  genial  assembly  shall  provide  by 
law  for  a  uniform  and  equal  rate  of  aasess- 
meat  and  taxatl<m,  and  shall  prescribe  regu- 
lations to  secure  a  Just  valuation  for  taxa- 
tion of  all  property,  real,  personal  and  pos- 
sessory. *  *  *"  These  provlaiona  of  the 
omstltatlon  ot  1885  were  also  contelned  In 
tbe  constltotlott  of  1868  <artlcle  1,  |  36;  arti- 
cle 2,  I  33;  arUde  9.  1 1).  If  there  had  been 
nothing  in  the  constitution  except  the  provi- 
sion first  quoted,  requiring  that  all  property 
Shall  be  taxed  In  proportion  to  Ita  value,  by 
necessary  Implication  some  mode  of  valuation 
would  be  necessary  In  order  to  ascertain  the 
certain,  proportionate  share  of  tbe  public  bur- 
den to  be  borne  aich  individual  taxpayer. 
But  nothing  Is  left  for  implication  on  this 
subject.  A  valuation  of  all  property  tor  tax- 
ation Is  expresdy  enjoined.  Taxes  are  not 
to  be  laid  upon  taxable  property  merely,  nor 
upon  ite  actual  value,  but  upon  ita  actual 
value  as  ascertained  by  an  assessment  made 
for  the  ]>urp08e  of  laying  such  tax.  It  Is 
thus  clear  that  an  official  valuation  for  taxa- 
tion la  essential  to  constitute  a  tax.  which 
must  not  only  be  certain  In  amount,  but  must 
be  Justly  apportioned.  Other  provisions  of 
the  constitution  might  be  dted:  for  examide. 
section  18,  art  10,  where  It  ia  provided: 
"The  general  assembly  shall  provide  for  the 
assessment  of  all  property  for  taxation;  and 
tiie  state,  county,  township,  school,  munld- 
pal  and  all  other  taxes  shall  be  levied  on  Uie 
same  assessment,"  ete. 

Pursuant  to  such  provisions  of  the  cwstl- 
nition,  the  general  assembly  has  passed  general 
and  standing  laws  in  referent^  to  the  assess- 
ment and  taxation  of  propertiy,  and  tbe  idea 
that  an  official  assessment  Is  prerequldte  to 
constitute  a  legal  tax  runs  through  it  alL  Vn- 
the  scheme  of  our  tax  lawa,  tbe  names  of 
all  taxpayers,  and  a  statement  of  tbeir  taxable 
property,  with  its  value  as  assessed  by  proper 
officers  for  taxation,  tbe  rate  of  taxatlm,  and 
the  specific  amount  due  by  each,  are  altered 
by  the  county  auditor  on  the  book  known  as 
the  "County  Duplicate,"  and  thla  duidlcatc, 
when  delivered  to  the  county  treasurer,  be- 
comes his  warrant  for  the  collection  of  taxes» 
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subject  to  certain  proTlilons  for  addltloiutl  en- 
tries after  delivery  of  the  duplicate  to  the 
treasurer.  Taxes  are  legally  assessed,  and  be- 
come a  charge  against  the  taxpayer,  when  so 
entered  according  to  law.  In  section  170^  Qen. 
St.  1882,  It  Is  provided:  "AU  taxes  *  •  • 
legally  assessed  shall  be  considered  and  held 
as  a  debt  payable  to  the  state  by  a  party 
against  whom  the  same  shall  be  charged,  and 
such  taxes  •  •  •  and  p«ialtiea  shall  be  a 
first  lien  In  all  cases  whatever  upon  the  prop- 
erty taxed,"  etc.  Tonchlng  »flroad  pn^rty, 
It  Is  assessed  by  a  state  board  of  equalisation, 
and  the  comptroller  general  Is  required  to  cer- 
tify BDCh  assessment  to  the  comity  auditor, 
who  la  required  to  charge  the  respective  rail- 
road companies  In  his  county  with  such  valo- 
atkm.  If  any  ranroad  company  fall  to  com- 
ply with  the  statute  requiring  it  to  make  re- 
turn of  Its  property  for  taxatltm,  the  state 
board  of  equalisation  Is  requli'ed  to  assess  such 
property,  adding  60  per  centum  as  penalty, 
and  to  certify  the  result  to  the  coun^  auditor, 
who  la  required  to  idace  the  same  on  his  du- 
plicate t&r  taxation.  So,  then.  It  appears  that 
not  only  la  an  aasenment  Indispensable  to  an 
ad  valorem  tax,  but  It  Is  necessary  to  an  as- 
sessment that  It  be  done  by  the  proper  officers 
bi  the  manner  provided  by  law.  When,  there- 
fore, the  legislature  Imposes  or  ^vldes  for 
the  Imposition  of  a  tax  levy  of  so  many  mills 
on  the  dollar  upon  all  taxaUe  i^iqierty,  vet- 
crenoe  Is  necessarily  made  to  ezlstli^  laws  In 
relation  to  Qie  assessment  of  property  for  taxa- 
tion, whether  the  levy  relates  to  an  assessment 
previously  made  for  such  tax,  or  to  an  assess- 
ment b^g  made  or  about  to  be  made  for  sndi 
tax;  and  so  It  must  be  held  that  an  act  of  the 
legislature,  lmt)osing  or  authorizing  a  tax  levy 
on  all  taxable  property,  means  on  all  taxable 
property  as  assessed  for  taxation  by  proper 
officials,  as  provided  law.  Whatever  may 
be  the  moral  oUIgation  every  person  to 
bear  his  doe  proportion  of  tbe  public  burden, 
no  legal  liability  to  pay  Is  created  until  that 
proportion  is  ascertained  by  an  assessment  ac- 
cording to  law. 

Tbe  cases  of  Dollar  Sav.  Bank  v.  IT.  S.,  19 
WaU.  227,  and  King  v.  U.  S.,  99  V.  S.  229,  are 
dted  to  tbe  effect  tbat  an  assessment  la  not 
essential  ■  to  a  tax.  In  the  first-named  case 
the  court  construed  an  act  of  congress,  re- 
quiring every  savings  bank  to  pay  a  tax  of 
5  per  cent  on  all  undistributed  earnings  made 
or  added  during  the  year  to  their  contlugent 
funds,  as  Imposing  a  certain  sum  upon  the 
bank,  for  which  the  bank  became  debtor  to 
the  government,  and  that  no  other  assessment 
than  that  made  by  the  statute  was  necessary. 
This  rule  dearly  could  not  apply  here,  where 
the  constitutional  and  statutory  provisions  In 
relation  to  assessment  of  property  for  taxa- 
tion exist,  which  require  taxes  to  be  levied  on 
j/xopexty  aa  assessed  for  taxation.  The  second 
case  dted  was  rested  on  the  first-named,  and 
need  not  be  further  noticed.  Much  more  ap- 
plicable to  the  case  before  us  is  the  case  of 
People  T.  Weaver,  100  U.  S.  539.  where  the 


oonrt  held,  quoting  the  syllabus,  diat  "the 
proTltions  of  the  national  bank  law  tbat  state 
taxation  on  tbe  shares  of  fbe  bank  shall  not 
tie  at  a  greater  rate  than  la  assessed  on  othw 
moneyed  capital  In  the  hands  of  dtlsens  of  the 
state  has  reference  to  the  eaktlre  process  of 
assessment,  and  Indudes  the  valuation  of  the 
shares,  as  well  as  the  ratio  of  percentage  char- 
ged on  such  valuation."  In  this  last-mentioned 
case  the  court  uses  tbis  pertinent  language: 
"This  valuation,  then.  Is  part  of  the  assess- 
ment (tf  taxes.  It  Is  a  necessary  part  of  every 
assessment  of  taxes,  which  is  governed  by  a 
ratio  or  percentage.  There  can  be  no  rate  or 
percentage  without  a  valuation."  Then  the 
court  proceeds  to  quote  the  following:  "Whai 
taxes  have  been  properly  decided  upon,  an  as- 
sessment may  become  an  Indlqwnsable  pro- 
j  ceeding  In  Oie  establisbroent-  of  any  Individual 
charge  against  either  person  or  property.  This 
Is  always  requisite  when  the  taxes  are  to  be 
levied  in  proportion  to  an  estimate  dther  of 
values,  or  ben^ts,  or  the  results  of  business." 
"An  *asseasnient.'  strictly  qieaking.  Is  an  tffi- 
dal  estimate  of  tbe  sums  which  are  to  consti- 
tute the  basis  of  an  apportionment  of  a  tax 
between  the  Indl^dual  subjed  of  taxation 
within  tbe  district.  Aa  tiie  word  la  more 
commonly  employed,  an 'assessment*  consists  In 
tbe  two  processes,— listing  the  persons,  property, 
etc:,  to  be  taxed:  and  of  estimating  the  sums 
whldi  are  to  be  the  guide  In  an  apportionment 
of  the  tax  between  th&ai.  *  •  •  Taxatlcm 
by  valuation  cannot  be  apportkmed  without 
.it"  Oooley,  Tax'n,  238,  2G9;  Bur.  Tax*n,  p. 
198,  I  94.  So,  also,  Judge  Bouvler  defines  "as- 
sessment" to  be:  "Determining  tbe  value  ot 
a  man's  property  or  occupation  for  the  pur- 
pose of  levying  a  tax;  determining  the  share 
of  a  tax  to  be  paid  by  each  Individual;  levy- 
ing a  tax."  1  Bouv.  Law  Did.  p.  IM.  See, 
also,  26  Ana.  &  Eng.  Enc.  I^iw,  199,  and  caaes 
cited. 

In  the  lls^t  of  the  foregol^s,  let  us  aacov 
tain  what  Is  the  true  construction  of  the  stat- 
ute under  which  thla  action  is  brought  Tbe 
act,  both  In  its  title  and  In  the  body  thereof, 
authorizes  an  adlon  for  past-due  taxes.  Ttibt 
undoubtedly  must  be  held  to  mean  ddlnquent 
taxes  on  property  assessed  for  taxation,  tot 
only  such  taxes  are  past  due.  In  a  complaint 
for  Bucb  taxes,  it  Is  essential  to  allege  that 
the  property  upon  which  tbe  taxes  are  claim- 
ed was,  by  the  proper  officer,  assessed  for 
taxation;  since,  as  we  have  shown,  asseas- 
ment  for  taxation  Is  one  of  tbe  basal  facts 
upon  which  must  rest  Qie  legal  llatriUty  to  pay 
the  tax.  The  complaint  in  this  case  failed  to 
allege  such  fact,  and  defendant's  demurrer  In 
this  particular  should  have  been  sustained. 
As  shown,  it  ia  not  suffident  to  allege  the 
possession  or  ownership  of  taxable  prt^rty 
with  a  spedal  value;  for  taxea  are  laid  on 
assessed  values.  There  Is  nothing  In  the 
complaint  from  which  we  might  Infer  that 
plaintiff  meant,  or  attempted  to  allege,  that 
the  property  was  assessed.  The  complaint 
Informs  that  tbo  defendant  <*i*'iw»iny  to  be  ax- 
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empt  from  taytiftfi,  du  mt  rotnm  Its  prop* 
erty  for  taxation.  In  the  absence  of  any  al- 
legation that  the  state  board  of  eqnallzatlui, 
in  default  of  anch  return,  asBeaBed  said  prop- 
erty, adding  50  per  oentnm  as  a  penalty,  the 
Inference  la  that  said  pnver^  has  not  been 
aBsraeed.  We  cannot  aasome  that  the  state 
board  of  equalization  did  its  dnty,  and  uneaa- 
ed  said  property,  in  the  absence  of  the  allght- 
eat  reference  thereta  We  could,  with  equal 
propriety,  draw  an  Inference  that  the  board  of 
equalisaUon  acquiesced  In  defendant's  claim 
of  exemption,  and  tor  this  reason  did  not 
make  the  assessment  The  fact,  too,  that  the 
complaint  Is  for  taxes  alleged  to  be  due  on 
the  actual  value  of  defendant's  taxable  prop- 
erty. Instead  of  for  taxes  due  on  the  ass^sed 
ralue,  with  BO  per  centum  added  as  a  penalty, 
diowa  that  the  pleader  did  not  Intend  to  al- 
lege that  the  defendant's  property  was  assess- 
ed for  taxation  the  state  board  of  equall- 
aatfon  In  default  <a  a  return  thereof  by  the 
tazpay«.  Nor  do  we  think  there  is  ai^tliing 
in  paragraph  8  of  the  complaint  to  help  the 
plaintiff  In  this  particular.  The  allegation 
tiiat  the  general  assemUy  "levied  a  tax"  of 
certain  specified  rates  "on  every  dollar's  worth 
ot  taxable  property^  In  the  coun^  of  Chester- 
field, and  the  same  became  a  lien  on  the  proih 
erty  of  the  defendant  situate  in  aaSd  county; 
ttiat  the  sum  of  92,^  waa  thus  levied  iqnn 
the  said  property  of  defendant,  and  the  same 
was  due  and  payalfle  not  later  than  December 
31,  1896,  and.  If  not  paid  then,  a  penalty  of 
15  per  cent  on  the  same  waa  levied  by  tin 
statute  of  said  state,"— states  a  legal  conclu- 
Biaa  merely,  without  stating  the  basal  fact 
necessary  to  omiplete  a  tax  levy,  to  create  a 
tax  lien,  to  make  taxes  payable,  and  to  au- 
thorize a  jtenolty  toe  noi^Myment  oi  taxes, 
vlE.  an  assessment  ot  defendant's  property 
tor  taxatltm.  The  all^tlous  of  snch  con- 
clueAons  of  law  raise  no  issue,  and,  under  the 
well-estaUlBhed  nde,  are  not  admitted  by  a 
d«nnrr».  As  stated  In  2&  Am.  &  Bng.  Bnc. 
Law,  820:  "The  complaint  or  declaration 
ahonld  show  a  prima  facie  valid  tax,  and  the 
property  against  which,  and  person  npon 
whom.  It  is  a  charge.  It  should  show  the 
jurisdiction  of  the  court  over  the  subject-mat* 
ter,  and  that  tlie  jycopevty  is  dellnquedt  It 
need  not  aver  how  and  by  whom  the  levy 
and  assessment  were  made."  And  again,  on 
page  328:  "It  rests  with  the  [dalntlff  to  show 
a  lawful  levy  and  assessment."  And  again, 
on  pages  324  and  825,  where  it  la  stated  that 
the  absence  of  an  assessment  Is  always  a 
good  defense.  It  thus  appears  that  while.  In 
a  suit  to  collect  tax^  It  Is  not  necessary  to 
nlle^  all  the  probative  facts  1^  which  a  law- 
ful levy  and  assessment  are  establtehed,  yet 
It  Is  necessary  to  allege  the  levy  and  assess- 
ment 

But  It  la  contended  that  the  act  of  1807, 
supra,  authorizes  an  assessment  of  defend- 
ant's property  for  taxation  in  the  proceed- 
Ings  brought  to  recover  past-due  taxes.  The 
mere  statement  of  the  proposition  la  Its  refu- 


tation. If ,  as  w«  have  seen,  an  assessment 

of  proper^  for  taxation  Is  essential  to  con- 
stitute legal  liability  for  taxes,  and  If  the 
legal  liability  of  defendant  must  aSat  at  tibe 
commencement  of  the  action,  how  can  It  be 
possible  to  authorise  aasesunent  for  taxa- 
tlcsi  In  the  action  brought  to  reoovw  taxes 
{Hist  due?  We  have  no  meam  aocertaln- 
Ing  the  hitenti<Hi  of  said  act  but  Ita  lan- 
guage, oonstrued  In  the  light  of  legislative 
power.  We  find  nothing  In  the  act  to  war- 
rant a  construction  that.  In  a  suit  under  ft 
to  collect  past-due  taxes,  the  JU17.  at  the 
court  and  jury,  trying  the  cause,  are  oonstl- 
tuted  a  tribunal  to  assess  defendant's  pn^ 
erty  for  taxaUoa  Under  this  constmetloa  of 
said  act.  It  is  hrrelevant  to  dlsensa  pcdnts 
argued  before  us;  as,  for  eznmple,  whether  It 
is  competent  for  the  leglslatare  to  authorise 
the  assessment  of  raDroad  pr(^»ert7  bdonglng 
to  companies  claiming  exemption  from  taxa- 
tion aa  a  a^jmrate  class,  and*  by  a  differrast 
tribunal  from  that  aathorlsed  to  assess  all 
other  railroad  property,  or  whether  said  act. 
construed  to  authorise  the  Jury  trying  the 
cause  to  assess  the  ^perty  of  defendant, 
violates  constitutional  provisions  In  reference 
to  "due  process  of  law,"  "equal  protection  of 
the  htws,"  etc 

Construing  the  act  as  one  authori^big  a  suit 
for  past-due  tttxes,  thera  Is  no  doubt  die  cb> 
cult  court  has  Jurisdiction.  The  complaint, 
however,  is  demurrable  on  the  ground  that 
It  faOs  to  state  facts  Bsffl(dait  to  oonsUt 
tute  a  cause  of  action.  In  Uiat  It  falls  to 
state  that  defendant's  jtroperty  was  assessed 
for  taxation  in  the  years  for  whl^  nid  taxa 
are  claimed.  Ttie  Judgment  of  the  (drcuit 
court  is  revened,  without  prejudice  to  the 
ri^t  of  plaintiff  to  apply  to  the  circuit  court 
for  leave  to  amend  the  comidalnt  In  tiie  par- 
ticular discussed  herein  as  It  may  be  advised. 


OABBISON  V.  Crrr  of  IiAURBiNS  et  at 
(Supreme  Court  of  South  Carolina.  March  20, 
18990 

McNJOiPAi.  COBFORA.TIOIIB— Taxation— ExntPtna 
— UuTDAicns — ^Pabtixs. 

1.  Under  the  coDStitntion  of  1868,  requlrios 
bII  property  to  be  assessed  for  taxation,  a  city 
couucii  bad  no  iwwer  to  exempt  factories  from 
taxation. 

2.  Nor  did  the  constitution  of  18M  give  sach 
power  to  cities,  except  after  approTSl  of  such 
action  by  the  voters  of  the  city. 

3.  A  party  who  is  neither  a  dtiien  nor  a  tax- 
payer of  a  municipality  cannot  prosecute  an  ap- 
plication for  mandamus  to  compel  the  payment 
of  taxes  to  sucb  municipality. 

Application  by  J.  H.  Garrison  for  a  writ 
of  mandamus  against  the  dty  of  Laureu;  W. 
R.  Rtcbey,  mayor,  and  F.  P.  McGowan  and 
others,  aldermen,  as  the  dty  council  of  Ijiu- 
rens;  L.  (i.  Balle,  clerk;  and  the  Laurens  Cot- 
ton Mills.  Returns  of  all  the  rei^ondents  ex- 
cept the  Laurens  Cottm  Hills  hdd  Insuffllcent 
Writ  stayed  to  await  a  trial  ot  Issnea  of  fact 
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between  tbe  relator  and  the  last-named  re- 
•pondoit 

The  petition  of  relator  Is  as  foUows  (omit 

tin£  formal  parts),  tJz.: 

"Your  relator  respectfally  shows  nnto  the 
court:  (1)  That  be  Is  now,  and  was  at  the 
times  hereinafter  named,  a  citizen  of  the 
connty  and  state  above  written,  and  of  the 
city  of  Laurens,  residing  therein;  and  your 
relator  owns,  and  pays  taxes  upon,  consider- 
able real  and  personal  property,  to  the  coimty 
and  state  aforesaid,  and  to  the  city  of  Lau- 
rens, on  his  property  situate  therein.  (2) 
That  the  dty  of  Laurens  Is  now.  and  was  at 
the  times  hereinafter  named,  a  body  politic 
and  corporate,  so  created  under  tbe  laws  of 
this  state,  and  is  known  as  and  called  tbe 
"City  of  LauTfflos.'  That  said  the  city  of 
Laurens  is  governed  by  a  mayor  and  six 
aldermen,  who  are  now  the  respondents  W.  R. 
Rlchey,  mayor;  P.  P.  McOowan,  B.  A.  Sul- 
livan, J.  8.  Bennett,  C.  H.  Roper,  L.  S.  Puller, 
and  C.  B.  Bobo,  aldermen;  and  said  mayor 
and  aldermen  are  known  as  and  called  the 
'City  Council  of  Lanrens.'  (3)  That  the  re- 
spondent L.  G.  Balle  is  the  clerk  of  the  city 
council  of  Laurens.  (4)  That  the  Laurens 
Cotton  Mills  is  now,  and  was  at  the  times 
hereinafter  named,  a  corporation  created  by 
and  under  the  laws  of  tbe  state  of  South 
Carolina,  with  Its  principal  place  of  bnainess 
In  the  city  of  Laurens,  county  and  state  above 
written,  and  Is  possessed  of  and  owns  a  great 
amount  of  property,  botti  real  and  personal, 
situate  in  the  city  of  Lanrens.  That  for  the 
year  of  1896  tbe  Lanrens  Cotton  Mills  re- 
turned tor  taxation  for  connty  and  state  pur- 
poses property  valued  in  said  return  at  the 
sum  of  six  thousand  and  fifteen  doHars,  which 
aald  property  was  situate  In  the  city  of  Lau- 
r«i8,  and  subject  to  taxation  therein  for  city 
purposes.  (6)  That  for  the  year  1887  the 
Laurens  Cotton  Mills  returned  for  taxation 
for  county  and  state  purposes  propwty  val- 
ued In  said  return  at  the  sum  of  one  hundred 
and  fifty  thousand  and  two  hundred  and  ten 
dollars,  which  said  property  was  situate  In 
tbe  city  of  Laurens,  and  subject  to  taxation 
therein  for  city  purposes.  (7)  That  for  the 
year  1868  the  Laurens  Cotton  Mills  returned 
for  taxation  for  county  and  state  purposes 
property  valued  In  said  return  at  the  sum  of 
two  hundred  and  thlrty-Qve  thousand  dollars, 
which  said  property  Is  situate  in  the  city  of 
Laurens,  and  Is  subject  to  taxation  therein 
for  city  purposes,  and  for  the  purpose  of  pay- 
ing tbe  iDtereet  on  and  creating  a  sinking 
fund  with  which  to  redeem  the  bonds  issued 
by  the  city  of  Laurens  for  waterworks  and 
electric  lights.  (S)  That  the  city  of  Laurens, 
governed  by  the  city  council  of  Laurens,  lev- 
led  upon  the  property  of  her  citizens,  and 
collected  from  them,  except  the  respondent 
the  Laurens  Cotton  Mills,  for  the  year  1806, 
5  mills  on  tbe  dollar,  for  the  year  1897  & 
mills  on  tbe  dollar,  and  for  the  year  1898 
0  mllli  on  tbe  dollar,  on  Ihe  assessed  value 


of  their  property.  (9)  That  on  tbe  18th  day 
of  February,  1893,  the  city  council  of  Laur 
reus,  without  authority  in  law,  and  overstep- 
ping its  power  as  such,  passed  a  resolution  of 
which  the  following  is  a  copy:  Tbe  council 
convened  in  council  chamber  Feb'y  18,  1898. 
Present:  N.  B.  Dial,  mayor;  Messrs.  Gar- 
rett, Roland,  Uudgens,  and  King,  aldermen. 
It  was  resolved  that  all  city  taxes  be  remit- 
ted for  the  period  of  twelve  years  (12)  to 
any  cotton,  wool,  or  thread  factory  which 
might  be  erected  wUhin  tbe  corporate  limits 
of  this  city.  An  ordinance  relative  thereto 
Is  to  be  drawn  up  by  the  mayor.  L.  G.  Balie, 
Clerk.'  (10)  That  such  ordinance  has  never 
been  drawn  up,  yet  since  that  time,  to  wit, 
in  the  year  1896,  the  Laur«iB  Cotton  Mills 
were  being  built  hi  the  city  of  Laurens,  and 
owned  property  therein,  as  berelnbeforb  al- 
leged; and  under  and  by  virtue  of  said  reso- 
lution no  taxes  tor  city  purposes  were  col- 
lected, or  attempted  to  be  collected,  from  the 
■Lanrens  Cotton  Mills  for  the  said  year  1896 
or  for  the  year  1897,  although  the  city  of 
Laurens,  by  and  through  its  city  council  and 
its  clerk,  collected  from  your  relator  and 
other  citizens  of  the  city  of  Laurens  taxes 
upon  their  property  at  the  rate  hereinabove 

aUeged.   ai)  That  on  tbe  day  of  , 

1898,  the  city  council  of  Lamrens,  without 
authority  In  law,  and  overstepping  Its  powers 
as  such,  passed  an  ordinance  of  which  the 
following  Is  a  copy:  'State  of  South  Ouro- 
lina,  Connty  of  Laurens,  tbe  City  of  Laurens. 
A  resolution  to  cancel  the  levy  and  assess- 
ments made  by  the  clerk  of  the  dty  of  Lau- 
rens for  tbe  year  1898  against  Laurens  Cot- 
ton Mills.  Be  It  resolved  by  the  city  coun- 
cil of  Laurens:  (1)  That  whereas  on  Feb.  18, 
1893,  tbe  dty  council  of  Laurens  passed  a 
resolution  "that  all  city  taxes  be  remitted  for 
the  period  of  twelve  years  to  any  cotton, 
wool,  or  thread  factory  which  might  be  erect- 
ed withhi  the  corporate  limits  of  tbe  city  of 
Laurens,"  the  clerk  of  the  dty  coancU  of 
Laurens  be,  and  he  is  hereby,  authorised  and 
directed  to  cancel  the  levy  and  assessment 
Intended  for  municipal  taxation  upon  tbe  tax 
book  of  said  dty  for  tbe  year  1898  against 
the  property  of  Laurens  Mills  established 
within  tbe  corporate  limits  of  the  dty  of  Lan- 
rens, since  the  adoption  of  said  resolution, 
exclusively  for  manufacturing  purposes,  to 
wit,  one  hundred  and  fifty  thousand  two  hun- 
dred and  ten  dollars  ($150,210),  and  that  the 
said  clerk  do  not  collect  taxes  on  said  assess- 
ment for  said  year.  L.  G.  Balle,  Clerk.  W. 
R.  Rlchey,  Mayor.'  (12)  That  by  reason  of 
the  said  resolution,  and  the  ordinance  after- 
wards passed  by  the  city  council  of  Laurens, 
tbe  clerk  of  said  council  has  never  collected 
or  attempted  to  collect  the  taxes  Justly  due 
and  owing  by  the  Laur^is  Cotton  Mills  to  tbe 
city  of  Laurens,  and  has  cancded  the  as- 
sessments for  the  years  1896,  1897,  and  1898; 
and  by  reason  thereof  your  relator  has  had 
to  pay  a  great  deal  mwe  taxes  upon  tbe 
property  owned  by  him  in  tbe  dty  of  Lan- 
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rena,  and  all  other  citizens  of  Laurens  have 
in  A  like  manner  been  more  heavily  taxed  by 
reason  thereof.  (13)  That  no  election  has 
ever  been  held  as  Is  required  by  law  for  the 
purposes  of  determlulng  whether  the  citizens 
of  the  city  of  Laurens  are  in  favor  of  the 
exemption  of  the  Laurens  Cotton  Mills  from 
taxation,  and  the  city  council  of  Laurens  baa 
wrongfully  gone  beyond  the  powers  confer- 
red upon  It  by  the  constitution  and  laws  of 
this  state,  in  passing  the  resolution  and  ordi- 
nance herein  set' forth,  and  has  thereby  made 
an  unjust  discrimination  in  favor  of  the  Lau< 
reus  Cotton  Mills,  to  the  great  hurt  and  wrong 
of  the  other  citizens  of  the  city  of  I^urens. 
(14)  That  your  relator  Is  Informed  and  be- 
lieves that  there  is  now  due  by  the  I^urens 
Cotton  Mills  to  the  city  of  Laurens  for  taxes 
for  the  year  of  1806  the  sum  of  thirty  and 
^Viooo  dollars,  for  the  year  1897  the  sum  of 
seven  hundred  and  flfty-one  and  »/ioo  dol- 
lars, for  the  year  1898  the  sum  of  two  thou- 
sand one  hundred  and  fifteen  dollars;  the 
whole  amount  now  due  being  two  thousand 
eight  hundred  and  nlnety-slx  and  ^^b/^qoo  dol- 
lars, none  of  which  has  ever  been  paid.  (15) 
That  yonr  relator  has  no  adequate  remedy  at 
law  whCTeby  he  can  be  relieved  from  this 
unjust  discrimination  and  burden  placed  upon 
him  and  other  citizens  of  the  city  of  Lau- 
rens, for  the  ben^t  of  all  of  whom  he  brings 
this  action.  (16)  That  a  reasonable  attor- 
ney's fee  should  be  allowed  the  attorney  for 
relator  In  tbto  action.  Ua  the  bringing  of  the 
same. 

"Wherefore  relator  praya;  (1)  That  a  writ 
of  mandamus  do  Issue  from  this  honorable 
court,  requiring  and  commanditig  the  city 
clerk  of  the  city  of  Laurens  to  restore  to  the 
tax  books  the  assessments  against  the  Lau- 
rens Cotton  Mills,  and  collect  the  same.  (^ 
That  the  resolution  and  ordinance  be  declared 
unconstitutional  and  void,  and  the  city  coun- 
cil of  Laurens  be  required  to  repeal  and  re- 
voke the  same.  (3j  That  a  reasonable  attor- 
ney's fee  be  allowed  the  attorney  for  relator 
herein  for  the  bringing  of  this  action.  (4) 
For  such  other  and  further  relief  as  to  the 
court  may  seem  Just  and  equitable." 

Following  Is  the  retnrn  of  the  Laurens  Cot- 
ton Mills  (omitting  formal  parts),  to  wit: 

"Hie  Lanrens  C>}tton  Mills,  responding  to 
the  rule  to  show  cause  issued  by  this  honora- 
Me  court,  and  for  cause  why  the  writ  prayed 
for  should  not  issue,  respectfully  shows:  (1) 
It  has  no  linowledge,  or  information  sufScient 
to  form  a  belief,  as  to  the  allegations  contain- 
ed In  paragraphs  1,  8,  10,  11, 12,  and  13  of  the 
petition,  and  it  therefore  denies  the  same.  (2) 
It  denies  the  allegations  contained  In  para- 
graphs 5.  8,  7,  14,  15,  and  16  of  the  said  peti- 
tion. (3)  It  admits  the  allegations  contained 
In  paragraphs  2,  3,  and  4  of  the  said  petition. 
(4)  The  respondent  admits  so  much  of  para- 
graph 9  as  alleges  the  passage  of  the  resolu- 
tion by  the  city  council.  The  balance  of  the 
said  paragraph  It  denies. 

"By  way  of  defense  to  the  petitioner's  mjt 


posed  cause  of  action,  the  said  respondent  al- 
leges: First.  That  the  petitioner's  action 
ought  to  have  been  brought  in  the  name  of, 
and  with  the  consent  of,  the  state  of  South 
Oarollna.  Second.  That  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  or  facts  suflicient  to  Justify  this  court 
Id  granting  the  relief  prayed  for,  as  against 
the  respondents  now  before  the  court  Third. 
That  the  petition  demands  the  Issuance  of  the 
writ  against  the  wrong  parties.  Fonrth.  This 
respondent  alleges  that  none  of  its  property  Is 
liable  to  be  assessed  f<M*  city  purposes,  nor  has 
any  of  said  property  been  put  upon  the  tax 
book  of  the  city  of  Lanrens  in  the  manner 
prescribed  by  law.  Fifth.  That  the  faflure 
of  the  city  council  to  do  and  perform  the  acts 
complained  of  by  the  relator,  if  such  failures 
there  have  been,  was  the  failure  of  the  prede- 
cessors In  office  of  the  present  city  council; 
and  this  respondent  submits  that  the  present 
council  cannot  be  held  responsible  for,  and  re- 
quired to  perform  the  duties  of,  their  said  pred- 
ecessors in  oflSce.  Sixth.  That  the  req;>ond- 
ent  has  paid,  and  taken  receipt  for,  all  taxes 
assessed  against  it  by  the  city  council  of  Idu- 
rens  for  each  and  every  year  since  Its  organi- 
zation. Seventh.  This  respondent  alleges  that 
the  city  council  of  Laurens,  in  pursuance  of  the 
resolution  described  In  paragraph  9  of  ro- 
tor's petition,  did  duly  pass  an  ordinance  in 
accordance  with  the  terms  of  the  said  resolu- 
tion. Eighth.  That  the  said  the  city  of  Lau- 
rens and  the  said  city  council  of  Laurens,  hav- 
ing held  out  to  the  general  public  and  to  the 
respondent  that  a  cotton  factory  established 
within  the  corporate  llmlte  of  said  city  should 
be  free  for  a  period  of  twelve  years  from  as- 
sessment and  taxation  for  city  purposes,  and 
having  by  such  representation  induced  many 
parties  at  home  and  abroad  to  take  stock,— 
among  whom  was  the  felator,— and  establish 
said  Laurens  Cotton  Mills  within  the  c(hi)o- 
rate  limits  of  said  city,  are  now  estopped,  un- 
der this  conduct,  from  levying  and  collecting 
taxes  upon  the  property  of  the  said  Laurens 
Cotton  Mills  for  city  purposes.  Furth^,  that 
the  citizens  of  the  said  city,  befwe  the  build- 
ing of  the  said  laurens  Cotttm  MUls,  and  with 
a  view  of  securing  the  building  of  the  same, 
held  several  public  meetings,  which  were  at- 
tended by  the  relator  and  others,  and  an- 
nounced to  the  general  public  that  such  prop- 
erty should  not  be  taxed  for  city  purposes  for 
a  period  of  twelve  years;  and  the  respondent 
submits  tliat  the  relator  and  all  other  citizens 
of  the  said  city  of  Uiurens  are  esti^ped  from 
bringing  and  maintaining  this  action.  Fur- 
ther, that  the  relator  and  all  other  citizens  of 
the  said  city  of  Laurens  were  well  informed 
of  said  public  meetings,  and  of  the  representa- 
tions and  indncemeots  held  out  to  this  re- 
^mndent  to  establish  itself  within  the  corpo- 
rate limits  of  said  city,  and  by  their  sUoice, 
acquiescence,  and  seeming  approval  not  only 
Influenced  this  respondent  to  establish  Itself 
within  the  corporate  limits  of  said  city,  bat 
by  their  continued  silence,  aequlescencflb  aecm 
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ing  approval,  and  laches  after  It  bad  estab- 
Usbed  Itself,  caused  the  respondent  to  double 
Its  capacity  and  inveatment  Whereas,  but 
for  the  representations  and  Indncements  held 
out  to  the  respondent  as  aforesaid,  and  but 
for  the  silence,  acquiescence,  and  seeming  ap- 
proval as  aforesaid,  the  respondent  would  not 
have  established  itself  within  the  corporate 
limits  of  said  city,  and  but  for  the  continued 
silence,  acquiescence,  seeming  approval,  and 
laches  as  aforesaid,  the  respondent  most  as- 
suredly would  not  have  doubled  its  capacity 
and  Investment.  And  the  respondent  sub- 
mits that  by  reason  of  said  silence,  acqui- 
escence, seeming  approval,  and  laches,  the  re- 
lator and  all  other  citizens  of  the  said  city 
of  Laurens  are  estopped  from  bringing  and 
maintaining  this  action.  Wherefore  respond- 
ent asks  that  the  petition  be  dismissed,  with 
costs." 

J.  B.  Park,  foi  rdator.  N.  B.  Dial  and 
Ferguson  &  Feathentone,  for  respondent 
Laurens  Cotton  MlUa. 

POPE,  J.  This  la  an  api^cation  for  tiie 
writ  of  mandamus  addressed  to  this  court  In 
the  exercise  of  Its  original  Jurisdiction.  The 
relator,  as  a  taxpayer  and  citizen  of  the  city 
of  Laurens,  is  desirous  of  having  the  respond- 
ent the  Laurens  Ootton  Mills  pay  Its  taxes 
for  the  years  1896,  1897,  and  1898,  from 
which  it  was  excused  under  a  resolution 
adopted  by  the  city  council  of  Laurens  in  the 
year  1893,  wherein  cotton  mills,  thread  fac- 
tories, etc.,  would  be  excused  from  all  mu- 
nicipal taxes  for  13  years,  if  they,  or  either 
one  of  them,  would  locate  in  the  city  of  Lau- 
rens. No  ordinance  was  passed  until  1898.  The 
Laurens  Cotton  Mills  were  Incorporated  in 

1896.  Upon  the  presentation  of  the  petltltm 
(which  petition  will  be  reported)  for  the  writ 
in  question,  the  usual  order  was  passed,  re- 
quiring tile  reqxtndents  to  make  return  there- 
to. Tlie  respondent  the  city  council  of  Lau- 
rens made  a  return  virtually  admitting  all 
the  allegations  of  fact  set  up  in  the  petition, 
but  insisting  that  Its  co-respondent  was  not 
liable  to  pay  any  taxes  for  the  years  1896, 

1897.  189&  But  the  return  (which  return, 
so  far  as  the  first,  second,  third,  and  fourth 
paragraphs  are  concerned,  will  be  reported) 
of  the  Laurens  Cotton  Mills  denied  that  the 
relator  was  a  citizen  or  owned  property  in 
the  city  of  Laurens;  denied  the  allegations 
of  fact  set  out  in  the  petition,  alleging  that 
It  had  been  assessed  to  pay  taxes  In  the 
years  1896,  1897,  and  1898,  and  so  on.  On 
the  12th  day  of  December,  1898,  the  relator 
demurred  to  the  returns  of  the  respondents. 
By  this  step  he  admits  the  allegations  of  fact 
as  set  out  in  the  returns.  So  far  as  the  dty 
of  Laurens,  or  the  city  council  of  Laurens,  or 
Its  clerk  and  treasurer.  Is  concerned,  the  de- 
murrer to  their  return  la  well  taken. 

There  was  no  power  in  the  city  council  of 
LanrenSi  In  the  year  1893,  to  exempt,  or  to 


promise  to  exempt,  factories  from  taxation, 
upon  their  location  In  the  city  of  Laurens. 
Such  a  step  was  In  palpable  violation  of  the 
constitution  adopted  in  1868;  for  that  Instru- 
ment required  all  property,  real  and  personal, 
to  be  assessed  for  taxation.  It  is  useless  to 
multiply  words  In  the  discussion  of  this  point, 
for  It  has  recently  been  considered  In  the  case 
of  Germanla  Sav.  Bank  v.  Town  of  Darling- 
ton, SO  S.  C,  at  pages  366-368,  27  S.  E.  846, 
and  that  case  is  practically  conclusive  of  titls. 
If,  then,  the  city  council  of  Laurens  had  no 
authority  to  release  the  property  of  the  Ijlu- 
rens  Cotton  Mills  from  taxation,  then  their 
resolution  and  ordinance  directing  their  clei* 
and  treasurer,  the  respondent  L.  G.  Balle,  to 
cancel  the  assessment  of  the  property  of  such 
Laurens  Ootton  Mills  for  taxation,  was  iUe- 
gal,  null,  and  void.  No  rnati^  what  may 
have  been  the  method  recognized  In  the  law 
for  the  laying  of  taxes  upon  assessed  values  of 
property  prior  to  the  adoption  of  the  last  con- 
stitution, It  Is  now  required  that  the  assess- 
ment of  the  pAiperty  within  the  limits  of  a 
municipality  for  taxation  for  state  and  county 
purposes  shall  be  the  assessment  of  such  prop- 
erty for  city  or  town  taxes.  There  never  was 
any  power  In  this  etate,  after  1868,  to  release 
property  from  taxation,  until  the  constitution 
of  1895  gave  cities  and  towns  such  power  for 
the  limited  period  of  five  years,  and  upon  the 
matter  being  submitted  to  the  voters  ot  locb 
city  or  town  for  their  approval. 

Thus  far  we  have  dealt  with  the  respond- 
ents except  the  Laurens  Ootton  Mills.  The 
relator  Is  not  so  fortunate,  Just  yet,  with  this 
respondent  Having  demurred  to  the  return 
of  this  respondent,  he  bas,  as  before  r«nark- 
ed,  admitted  all  the  facts  set  out  In  Its  return 
to  be  true.  If  this  be  so,  the  relator,  J.  H. 
Garrison,  is  neither  a  citizen  nor  taxpayer  in 
the  town  of  I.aurens.  If  these  things  be 
true,  what  right  has  he  to  bring  this  proceed- 
ing against  the  respondent?  Again,  the  re- 
spondent denies  all  the  allegations  of  fact 
touching  the  assessment  of  Its  property  for 
taxation.  Well,  in  this  aspect  of  the  case,— 
certainly  Just  now,— the  relator  bas  no  right  to 
proceed  any  further,  In  the  present  status  of 
the  pleadings  and  proofs,  against  the  Laurens 
Cotton  Mills.  But  we  see  no  reason  why  the 
parties— the  relator  and  this  particular  re 
spoudent— may  not  be  required  either  to  have 
the  issue  of  facts  tried  by  a  Jury  or  a  special 
referee.  We  will  overrule  the  demurrer  of 
the  relator,  so  far  as  the  I^urens  Cotton  Mills 
Is  concerned,  and  we  will  let  the  writ  against 
the  city  council  of  Laurens  await  the  termina- 
tion of  the  contest  between  the  relator  and 
the  Laurens  Cotton  Mills.  It  is  ordered, 
therefore,  tliat  the  returns  of  all  the  respond- 
ents, except  the  Laurens  Cotton  Mills,  be  h^d 
Insufficient,  but  that  the  demurrer  of  the  rela- 
tor to  the  return  of  the  Laurens  Cotton  MlUs 
be  not  sustained,  with  leave  to  the  relator  to 
apply  for  a  trial  of  the  Issue  of  facts  between 
himself  and  the  Laurens  Ootton  MlUs  In  one 
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of  the  metboda  required  by  law.  la  the 
meantime  the  Issuance  of  the  writ  of  manda- 
mns  against  the  dty  coimcU  of  Laurens  will 
be  stayed. 


STATE  ex  rel.  MARTIN  et  al.  t.  MOORE 
et  al. 

(Supreme  Court  of  South  Carolina.  April  4, 
1809.) 

ClBTiOEABi — ExiBTBMCB  or  Othbb  Rbkbdibs^Rb- 

TUHN— SDmOIBNOT— COUNTT  BOUKDiHISB— AL- 
TBBATIOH  —  ELBOTIOS  —  COKTBflT  —  APPBAL  — 

Waitbb. 

1.  Certiorari  cannot  be  rMorted  to  for  the 
correction  of  errors  which  may  be  corrected  by 
appeal  or  writ  of  error. 

2.  Under  Act  March  2,  1896  (22  St.  at  Large, 
p.  55),  declaring  all  laws  of  force  relating  to 
thie  formation  of  county  and  state  boards  of 
canvasaera,  and  defining  their  powers,  duties, 
and  liabilities,  applicable  to  all  elections  held 
under  the  constitution  of  1885,  until  repealed 
or  amended,  an  election  thereunder  to  deter- 
mine whether  parts  of  townships  of  one  county 
shall  be  cut  off  to  form  part  of  another  is  sub- 
ject to  Rev.  St.  1893,  H  174r-18(^  prOTiding  for 
the  formation  of  county  boards  of  canTBSsers 
to  canvass  elections  of  offlcers,  subject  to  ap- 
peal, in  cases  of  contest,  to  a  state  board  of 
canva  ssers. 

3.  Parties  who  appear  1^  counsel  before  the 
board  of  county  canvassers  on  the  protest  of  an 
election,  to  determine  whether  parts  of  town- 
ships shall  be  cut  off  from  one  county  to  form 
part  of  another,  cross-examine  the  witnesses, 
and  participate  lii  the  ar^umenbi  on  the  merits, 
thereby  waive  an  objection  that  they  were  not 
formally  served  with  notice. 

4.  It  is  a  sufficient  return  to  an  application 
for  a  writ  of  certiorari  that  respondent  has  in 
good  faith  parted  with  control  of  the  record 
sought  to  be  produced. 

A[q)licatlon  for  certiorari  by  the  stat^  on 
the  relation  of  J.  C.  Martin  and  others, 
against  G.  H.  Moore  and  others.  There  wan 
an  ex  parte  order  requiring  respondents  to 
show  cause  why  a  writ  should  not  issue,  and 
a  demurrer  was  filed  to  the  return  thereof. 
Rule  discharged,  and  petition  dismissed. 

Shepperd  &  Grier  and  Ellla  O.  Qraydon, 
for  petitioners.  Frank  B.  GaE7  and  Wm.  N. 
Graydon,  for  respondents. 

McIVER,  C.  J.  This  was  an  application, 
addressed  to  this  court,  In  the  exercise  of  Its 
original  Jurisdiction,  praying  that  a  writ  of 
certiorari  be  issued  out  of  this  court,  ad- 
dressed to  the  respondents,  as  commission- 
ers of  elections  for  the  county  of  Abbeville, 
commanding  them  to  certify  and  return  to 
this  court  the  record  of  the  proceedings  had 
before  them  In  relation  to  a  certain  election 
hereinafter  referred  to.  Upon  the  filing  of 
the  petition,  an  ex  parte  order  was  obtained 
from  this  court,  upon  the  motion  of  Shep- 
pard  &  Grier  and  Ellis  G.  Graydon,  as  attor- 
neys for  the  petitioners,  requiring  the  re- 
spondents herein  to  show  cause  before  this 
court,  upon  a  day  specified,  why  a  writ  of 
certiorari  should  not  Issue,  addressed  to  the 
respondents,  as  commissioners  of  electlona 


for  Abbeville  county,  commanding  them  to 
certify  and  return  to  this  court  "all  the  pro- 
ceedings concerning  the  protest  and  contest 
in  the  matter  of  the  special  election  held  at 
Donalds,  on  the  22d  day  of  November,  189S, 
to  determine  the  question  whether  certain 
portions  of  Donaldville.  Due  West,  and  Long 
Crane  townships.  In  Abbeville  connty,  shall 
be  cut  otr  from  Abbeville  county,  and  trans- 
ferred to  and  incorporated  Into  Greenwood 
county,  had  and  taken  by,  and  remaining 
before,  them,  and  all  papers,  documents,  and 
evidence  of  every  kind  and  description  oo 
which  they  acted  in  arriving  at  their  decision 
In  said  matter."  On  the  day  named  the  re- 
spondents appeared,  and  filed  their  return, 
which  was  demurred  to  by  the  petitioners. 

Under  the  view  which  we  take  of  this  case, 
It  will  not  be  necessary  to  set  out  fully  the 
aJlegatlons  of  the  pleadings.  It  will  be  snffl- 
clent  to  state  here  that  the  election  In  ques- 
tion. In  pursuance  of  the  order  of  his  excel- 
lency, the  governor,  was  held  at  Donalds  on 
the  22d  day  of  November,  1898,  at  which  the 
requisite  majority  of  the  votes  cast  appeared, 
as  counted  by  the  managers  of  the  election,  to 
be  In  favor  of  the  proposition  to  cat  off  cer- 
tain portions  of  the  townships  above  named 
from  Abbeville  county,  and  transfer  the  same 
to  the  county  of  Greenwood;  that  on  the 
Tuesday  following  said  election  the  petition- 
ers, as  the  commisslooers  of  elections  for 
Abbeville  county,  met  at  the  connty  seat  of 
said  county,  and  organized  as  the  board  of 
county  canvassers;  that  they  proceeded  co 
canvass  the  votes  given  as  they  are  can- 
vassed in  general  elections;  that  the  notice 
of  protest  and  contest  set  forth  in  the  sev- 
enth paragraph  of  the  petition  herein  was 
duly  served  upon  respondents  by  W.  N.  Gray- 
I  don  and  F.  B.  Gary,  as  attorneys  for  the 
i  county  of  Abbeville;  "that  In  order  that  all 
persons  Interested  In  the  said  protest  and 
contest  might  have  an  opportunity  of  being 
present,  and  being  heard  upon  the  same, 
your  respondents,  not  knowing  what  persons 
were  so  Interested,  caused  a  notice  to  be  pub- 
lished In  one  of  the  papers  of  the  said  coun- 
ty" (a  copy  of  which  Is  set  out  In  the  return) 
to  the  effect  that  the  board  of  county  can- 
vassers met  at  Abbeville  on  the  29tb  of  No- 
vember. 1888.  for  the  purpose  of  canvassing 
the  votes  cast  at  said  election;  that,  a  pro- 
test against  declaring  the  election  having 
been  filed,  the  board  took  a  recess  until  the 
6tb  day  of  December,  1898,  at  wlilch  time  all 
persons  Interested  In  the  result  of  said  elec- 
tion will  appear  before  the  board  for  the  pur- 
pose of  taking  such  action  as  they  may  deem 
advisable;  that,  in  addition  to  this  public  no- 
tice, the  respondents,  as  a  board  of  county 
canvassers,  served  upon  David  Humphreys, 
one  of  the  managers  of  said  election,  and  one 
of  the  petitioners  herein,  a  certified  copy  of 
such  protest  It  further  i^v>earB  from  the 
allegations  In  the  return,  which  are  admitted 
the  demurrer,  that  the  respondentia  u  the 
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board  of  coonty  canr&flsers,  tben  took  a  r»- 
cess  until  the  6th  of  December,  1898,  at 
wbfch  time  tbey  reasBembled  for  tbe  parpoae 
of  bearing  said  protest;  that  tbe  petitlonera 
herein  "entered  a  special  appearance,  by  their 
attorneys,  Sheppard  &  Qrler  and  ElUs  O. 
Graydon,  and  objected  to  yonr  respondenta, 
AS  county  canTaasers,  exercising  any  Judicial 
functions  whatsocTer,  on  the  ground  that  our 
duties  were  purely  ministerial;  that  we  could 
do  nothing  more  than  canvass  the  TOte,  and 
certify  the  same,  in  tabulated  statement,  to 
the  secretary  of  state,  and  upon  other 
grounds  which  are  set  forth  In  tbe  paper  filed 
with  us,  and  copied  In  the  ninth  paragraph  of 
the  petition  herein";  that  respondents,  after 
argument,  hdd  that  they  bad  the  right,  and 
It  was  their  duty,  to  hear  any  protest  or  con- 
test that  may  be  filed  with  them;  and  that 
after  thla  the  petitioners,  by  their  attorneys, 
remained  throughout  and  participated  In  the 
hearing  of  the  protest,  cross-examined  the 
witnesses,  and  argued  the  case  on  Its  merits. 
Tbe  board  of  county  canvassers  heard  the 
testimony  as  to  tbe  manner  of  conducting 
said  election,  tbe  substance  of  which  Is  stated 
In  the  return,  and  held  that  said  election 
was  "fatally  Irr^lar  and  Illegal."  From 
this  conclusion  or  judgment  of  the  board  of 
county  canvassers  there  was  no  appeal. 
Thereupon  the  respondents,  as  the  board  of 
county  canvassers,  forwarded  to  the  secre- 
tary of  state  a  tabulated  statement  of  the 
vote  which  had  been  canvassed,  together 
with  "all  the  papers  of  every  kind  pertain- 
ing to  tbe  said  election  and  protest  and  eon- 
test,  and  that  they  have  not  now  before  them 
any  papers  whatsoever  concerning  the  said 
special  election.** 

From  this  statement  of  facts,  as  disclosed 
by  the  pleadings,  it  seems  to  us  that  there 
are  two  Insuperable  objections  to  Issuing  the 
writ  mrayed  for:  (1)  That  the  petitioners  bad 
another  remedy,  to  wit,  by  appeal  to  the  state 
board  of  canvassers  from  the  action  of  the 
board  of  county  canvassers,  and  for  that  rea- 
son they  have  no  right  to  a  writ  of  certiorari; 
(2)  because  the  allegation  In  the  return,  wblch 
Is  admitted  by  tbe  demurrer,  that  respond- 
ents, before  this  pleading  was  commenced, 
had  sent  all  the  papers  pertaining  to  said  elec- 
tion and  protest  to  the  secretary  of  state,  and 
that  they  have  not  now  before  them  any  pa- 
pers whatsoever  concerning  the  said  election, 
shows  that  it  would  be  Impossible  for  the  re- 
spondents to  comply  with  tbe  requirements 
of  the  writ,  even  if  petitioners  were  other- 
wise entitled  to  It,  and  for  this  reason.  If  there 
were  no  other,  tbe  prayer  of  the  petition 
shonld  not  be  granted. 

As  to  the  first  objection,  it  is  well  settled  a 
writ  of  ceriiorarl  cannot  be  used  as  a  sub- 
stitute for  an  appeal  or  writ  of  error.  4  Enc. 
Fl.  &  Prac.  51,  and  the  cases  there  cited; 
State  V.  Senft,  2  Hill,  367;  State  v.  Steuart, 
5  Strob.  29.  Hence,  where  tbe  right  of  appeal 
la  provided  for,  that  mode  of  correcting  er- 
rors of  law  tn  an  Inferior  tribnnal  must  be  re- 


sorted to,  and  the  writ  of  certiorari  will  not. 
be  allowed. 

The  next  Inquiry,  therefore.  Is  whether  tbe 
right  of  appeal  has  been  provided  for  In  a 
case  like  this.  In  section  174  of  the  Revised 
Statutes  of  1893,  the  commissioners  of  elec- 
tion for  certain  officers  therein  named  are  re- 
quired to  meet  at  the  county  seat  on  the  Tues- 
day-next following  the  election,  "and  shall 
I^oceed  to  organiae  as,  and  shall  be,  the  coun- 
ty board  of  canvassers,"  In  section  176  It  Is 
provided  that  the  said  board  of  county  can- 
vassers "shall  then  proceed  to  canvass  the 
votes  of  the  county.  •  •  •  The  said 
boards,  respectively,  shall  have  the  power, 
and  it  is  hereby  made  their  duty,  as  Judicial 
officers,  to  decide  aU  cases  under  protest  and 
contest,  as  tbey  may  arise,  subject  to  appeal 
to  the  board  of  state  canvassers."  And  In 
section  186,  provision  having  been  made  in 
the  preceding  sections  for  the  board  of  state 
canvassers,  It  is  declared  that  "they  shall 
have  power,  and  It  Is  made  their  duty,  as  ju- 
dicial officers,  to  decide  all  cases  under  pro- 
test or  contest  that  may  come  before  them  on 
appeal  from  tbe  decisions  of  the  county  board 
of  canvassers."  It  Is  true  that  these  statu- 
tory provisions  originally  applied  only  to  the 
election  of  certain  officers,  spedfled  in  sec- 
tion 174;  but  by  an  act  approved  2d  of  March, 
1806  (22  St.  at  Large,  p.  50),  it  Is  declared 
"that  all  laws  now  of  force,  relating  to  the 
formation  of  eoimty  and  state  boards  of  can- 
vassers, and  dining  their  powers,  duties 
and  liabllitiea,  *  •  *  be  and  the  same  are 
hereby  continued  of  force,  and  applicable  to 
all  eleetiona  [italioa  onrs]  held  under  tbe  oon- 
stltation  ratified  on  the  fourth  day  of  Decem- 
ber, eighteen  hundred  and  ninety-five,  until 
repealed  or  amended  by  the  general  assem- 
bly." The  electlm  now  under  consideration 
being  an  election  held  under  tbe  present  con- 
stitution, it  seems  clear  that  the  legislation 
above  referred  to  Is  applicable  to  this  elec- 
tion; and,  If  so.  then  It  follows  necessarily 
that  the  petitioners  bad  a  right  of  appeal 
from  the  decision  of  the  county  board  of  can- 
vassers, and,  not  having  availed  themstives 
of  this  right,  they  are  not  now  entitled  to  a 
writ  of  certiorari  as  a  substitute  fbr  such  ap- 
peal. In  addition  to  this,  certain  provisions 
contained  In  sections  3  and  4  of  the  act  of 
1896  (22  St.  at  Large,  p.  04),  under  which  the 
election  here  In  question  was  held,  tend  to 
support  the  view  above  advanced;  for  In  sec- 
tion 3  it  is  declared  that  "such  election  shall 
be  conducted  In  the  same  manner  as  general 
elections  in  this  state";  and  tbe  language  used 
In  section  4,  requiring  that  the  commissioners 
of  elections,— who,  as  we  have  seen,  consti- 
tute the  board  of  county  canvassers,— "shall 
canvass  the  returns  of  tbe  managers  of  each 
precinct  In  their  connty,  at  which  such  elec- 
tion has  been  held,  as  such  returns  in  gen- 
eral elections  In  this  state  are  canvassed," 
n:\ay  well  be  regarded  as  implying  an  inten- 
tion on  the  part  of  the  legislature  that  an  elec- 
tion of  this  kind  shall  be  conducted,  In  all 
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respects,  as  general  elections,  in  wbkrb,  as  we 
have  seen,  the  right  of  appeal  from  the  deci- 
sion of  the  board  of  coonty  canvassers  to  the 
state  board  of  canvassers  Is  provided  for. 
Reading  the  statutory  provisions  above  refers 
red  to  together,  the  scheme  of  the  law  In  ref- 
erence to  an  election  like  this  seems  to  be  as 
follows:  The  managers  of  the  election  make 
their  returns  to  the  commissioners  of  elec- 
tions, who  are  required  to  meet  at  the  county 
seat  on  the  Tuesday  next  following  the  day 
of  election,  organize  as  a  board  of  county  can- 
vassers, and  proceed  to  canvass  the  votes  of 
the  county,  and  to  bear  and  decide,  as  Judi- 
cial officers,  all  cases  under  protest  or  cootest 
that  may  arise,  subject  to  appeal  to  the 
board  of  state  canvassers.  If  there  be  no 
such  appeal,  as  in  this  case,  then  the  board 
of  county  canvassers  shall  certify  the  result 
of  the  dectlon  to  the  secretary  of  state,  and 
forward  to  that  officer  the  papers  upon  which 
th^  acted,  as  was  done  in  this  case.  It 
seems  to  ns,  therefore,  that  the  flrst  obJectl(Hi 
to  the  issuance  of  the  writ  at  certiorari,  above 
stated,  which  we  have  been  considering,  ia 
well  fomided,  and  Tor  this  reason  the  writ 
should  not  be  Issued. 

It  Is  contended,  however,  that  the  petition- 
ers had  no  notice  of  any  protest  of  the  elec- 
tion twfore  the  board  of  county  canvassers, 
and  therefore  they  cannot  be  affected  by  any 
action  which  said  board  took  In  reference  to 
such  protest  But,  as  a  matter  of  fact,  It  ap- 
pears that  at  least  one  of  the  petitioner,  Da- 
vid Humphreys,  was  duly  notlQed;  for  it  ia 
so  alleged  in  the  return  and  admitted  by  the 
demurrer.  But,  la  addition  to  this.  It  also 
appears  by  the  return  that  the  petitioners  ap- 
peared by  counsel  before  the  board  of  county 
canTassers,  cross-examined  the  witnesses,  and 
participated  in  the  argument  on  the  merits. 
In  view  of  this,  the  petitioners  cannot  avail 
themselves  of  the  fact.  If  It  be  a  fact,  that 
they  were  not  served  with  formal  notice  of 
the  protest  It  is  true  that  the  petitioners 
first  entered  a  special  aiK>earance,  and  ob- 
jected to  respondents  exercising  any  Judicial 
functions  whatever.  Insisting  that  their  du- 
ties were  purely  ministerial;  but  when  snch 
ol^ection  was  OTermled,-~properIy,  as  we 
have  seen,— they  remained  and  participated 
in  the  hearing  and  discussion  of  the  case  on 
its  merits.  By  so  doing  they  waived  any  ben- 
efit of  such  special  appearance,  and  cannot 
now  be  heard  to  say  that  they  had  no  notice, 
when,  as  matter  of  fact  they  did  have  full 
notice  of  the  action  of  the  board,  and  might 
and  should  have  availed  themselves  of  their 
right  of  appeal  from  such  action. 

We  are  of  opinion,  also,  that  the  second 
objection,  above  stated,  to  the-  Issuance  of 
tbe  writ  prayed  for,  Is  equally  well  foanded. 
As  Is  said  In  4  Bnc.  PL  &  Prac.  31,  32:  "The 
writ  of  certiorari  Is  not  a  writ  of  right  but 
will  be  granted  or  denied,  in  the  discretion 
of  the  court  according  to  the  circumstances 
of  each  particular  case,  as  Justice  may  re- 
ciolre."  When,  therefore,  it  appears  that  the 


body  to  which  the  writ  Is  to  be  directed  has. 
In  good  faith,  parted  with  the  possession  and 
control  of  the  record,  which  the  writ  would 
require  the  production  of,  surely  no  court 
would  Issue  a  mandate  which  it  was  known 
could  not  be  complied  with.  Now,  Id  this  case. 
It  appears  that  the  respondents  bad  parted 
with  the  possession  and  control  of  all  the  pa- , 
pers  pertaining  to  said  election  by  sending 
them  to  the  secretary  of  state,  "and  that  they 
have  not  now  before  them  any  papers  what- 
soever concerning  the  said  special  election." 
It  Is  manifest,  therefore,  that  the  respond- 
ents would  And  it  impossible  to  comply  with 
the  mandate  of  tbe  writ  as  prayed  for;  and, 
there  being  no  allegation  or  pretense  of  any 
bad  faith  on  the  part  of  tlie  respondents  in 
thus  parting  with  the  possession  and  control 
of  the  record  which  petitioners  desire  to  have 
brought  up  to  this  court  the  writ  of  certiorari 
prayed  for  should  not  Issue.  See  4  Bnc.  PL 
&  Prac.  176-180.  See,  also,  Oommander*s 
Case,  1  Strob.,  at  page  190.  where  Oneall,  J., 
in  delivering  the  opinion  of  the  court  plainly 
recognises  this  view. 

In  addition  to  this,  It  will  be  observed  ttiat 
the  order  of  this  court  only  requires  respond- 
ents to  show  cause  why  they  should  not  be 
required  by  the  writ  of  certiorari  to  certify 
and  return  into  this  court  all  the  proceed- 
ings "had  and  taken  by,  and  remaining  be- 
fore, them,"  in  relation  to  the  said  election; 
and  when  the  respondents  show  by  their  re- 
turn, which  is  not  traversed,  that  there  are 
no  proceedings  remaining  before  them,  as 
such  proceedings  have  been  transferred  to 
the  possesion  and  control  of  the  secretary  of 
state.  It  would  seem  that  they  have  shown 
sufficient  cause  why  the  writ  should  not  Is- 
sue. The  Judgment  of  this  court  Is  that  the 
rule  be  discharged  and  that  the  petition  be 
dismissed. 


WILSON  V.  KEELS  H  aL 

(Supreme  Ooort  of  Sonth  Carolina.    Aivfl  S. 
1S9».) 

IncHtvaNOT— RioHTB  or  Dobibstio  Oumroaa— Es- 
TOPPKL— JtmrciAL  CoMiTT— Foaaiax 

COB^BATIOHS. 

1.  A  proceeding  was  begun  Id  North  CaroUna 
to  wind  up  the  affairs  of  an  iDsolvent  bank  In 
that  state,  under  which  no  creditors  were  to 
be  preferred.  Its  creditors  in  South  Carolina 
appeared,  a  receiver  was  appointed  to  collect 
and  dieburee  its  assets,  and  they  shared  in  a 
partial  distribution.  Hdd,  that  they  were  es- 
topped from  claiming,  in  preference  to  foreifn 
creditors,  the  proceeds  of  a  real-estate  mort- 
gage belonging  to  the  bank,  on  which  tbe  re- 
ceiver had  obtained  Judgment  In  South  Csio- 
Una. 

2.  They  were  also  prevented  from  making 
such  claim  by  judicial  comity,  it  not  appearing 
to  conflict  with  the  pnbllc  Iwlicy  of  South 
Carolina,  nor  to  Infrhige  the  rights  of  eredlton 
therein. 

3.  21  St  at  Large,  p.  409.  declaring  the  terms 
on  which  forei^  corporations  may  do  business 
and  own  property  in  South  CaroUna,  provides 
that  a  court  of  competent  Jurisdiction  aay 
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take  pOBSessIon  of,  wlod  ap.  administer,  and 
marshal  the  asBeta  In  South  Carolina  ot  a  for- 
eign corporatiOQ,  the  same  as  with  respect  to 
domestic  corporatioDS,  for  the  protection  of 
citizens  of  South  Carolina  who  are  stockhold- 
ers or  creditors  of  such  foreign  corporation,  as 
In  the  case  of  resident  legatees  and  creditors 
of  deceased  persons  whose  domicile  was  at 
their  decease  outside  the  state,  in  respect  to 
assets  wfthln  the  stmte.  BM.  that  resident 
creditors  are  not  given  the  right  to  appropri- 
ate the  assets  in  toe  state  of  a  foreisn  corpo- 
ration to  the  exclusion  of  foreign  creaitora. 

Appeal  from  common  pleas  circuit  court  ot 
Sumter  county;  Ernest  Gary.  Judge. 

Creditors'  bill  by  Thomas  Wilson  for  him- 
self and  others,  creditors  of  the  Banlc  of  New 
Hanorer,  against  Mary  E.  Keels  and  others. 
There  was  a  decree  dismissing  tbe  Mil.  and 
plaintiff  appeals.  Afflrmed. 

Following  Is  the  decree  of  Judge  Gary: 
"This  action  is  a  creditors'  bill,  brought  by 
the  plaintiff  in  behalf  of  himself  and  all  other 
creditors  of  the  Bank  of  New  Hanover  resid- 
ing In  the  state  of  South  Carolina.  The  ac- 
tion comes  on  for  trial  before  me,  upon  tbe 
pleadings  in  tbe  caase  and  an  exemplified 
copy  of  tbe  record  in  a  cause  In  the  superior 
court  of  North  Orolina  In  the  case  of  8. 
McD.  Tate,  State  Treasnrer,  et  al..  Plaintiffs, 
against  the  Bank  of  New  Hanover,  Junius 
Davis,  Kecelver,  et  al.,  Defendants.  There  is 
no  substantial  Issue  as  to  any  matter  of  fact 
In  the  controversy.  It  appears  that  the  Bank 
of  New  Hanover  was  a  corporation  created 
ander  the  laws  of  North  Carolina,  with  it* 
principal  place  of  business  at  Wilmington, 
in  said  state.  The  bank  became  Insolvent, 
and  made  an  assignment  for  tbe  benefit  of 
its  creditors.  At  the  time  of  such  insolvency 
the  plaintiff  Wilson  was  a  resident  of  South 
Carolina,  and  a  depositor  in  said  bank.  On 
the  19th  day  of  June,  1888,  the  deed  of  assign- 
ment Just  mentioned  was  set  aside  by  the 
superior  court  of  North  Carolina  In  the  case 
of  Holmes  &  Watters,  who  filed  a  creditors* 
bill  in  behalf  of  themselves  and  all  other 
creditors  who  might  come  in  and  make  them- 
selves parties  to  the  action  against  the  Bank 
of  New  Hanover  and  tbe  said  Junius  Davis, 
upon  the  gronnd  that  the  said  assignment 
was  In  contravention  of  the  laws  of  North 
Carolina.  In  this  same  pKceedli^,  and  at 
the  same  time,  the  said  Junius  Davis  was  ap- 
pointed the  receiver  ctf  the  Insolvent  Bank 
of  New  Hanover,  with  full  power  and  direc- 
tion to  take  possession  of  all  and  singular 
the  real  and  personal  property,  chattels, 
bonds,  stocks,  choses  In  action,  evidences  of 
debt,  securities,  and  in  fact  all  of  the  effects 
of  said  bank.  It  appears  that  among  the  as- 
sets of  said  bank  was  a  bond  executed  by 
Mrs.  Keels  to  said  bank,  and  secured  by  a 
mortgage  of  certain  real  estate  situated  In 
tbe  county  of  Sumter,  this  state.  As  such 
receiver,  the  said  Junius  Davis  brought  an 
action  upon  the  bond  and  mortgage  executed 
by  Mrs.  Keels  to  said  bank  In  the  county  of 
Sumter,  and  obtained  a  decree  of  foreclosure 


and  sale  against  the  said  Mary  B.  Keels  In 
favor  of  tbe  said  Junius  Davis,  as  receiver 
of  the  said  Bank  of  New  Hanover.  This  de- 
cree of  foreclosure  and  sale  was  granted  by 
Judge  Benet  on  the  10th  day  of  February, 
1887.  Before  a  sale  was  had  under  the  foreclo- 
sure proceedings  had  before  Judge  Benet,  the 
plaintiff  herein  brought  this  suit,  as  stated 
above,  in  behalf  of  himself  and  other  creditors 
of  the  Insolvent  bank  who  reside  in  this  state, 
the  main  object  of  which  is  to  have  the  pro- 
ceeds arising  from  the  Keels  bond  and  mort- 
gage and  other  property  of  said  bank  In  this 
state  applied  to  tbe  payment  of  tbe  debts  of 
the  creditors  of  said  insolvent  bank  who  reside 
In  this  state. 

"The  real  issues  in  the  case  may  be  sum- 
med np  as  follows:  The  plaintiff's  conten- 
tion Is;  (1)  That  the  property  of  a  foreign 
corporation  within  this  state  Is  applicable  first 
to  tbe  payment  of  debts  of  residents  of  this 
state  who  are  creditors  of  such  foreign  corpo- 
ration; (2)  that  a  receiver  appointed  by  a 
foreign  Jurisdiction  has  no  extraterritorial 
power  of  official  action;  and  (3)  that  the  re- 
ceiver of  a  foreign  corporation,  appointed  by 
a  foreign  court.  Is  only  entitled  to  property  of 
such  insolvent  corporation  situated  within  the 
state  under  the  doctrine  of  comity,  and  then 
only  when  creditors  who  are  residents  of  this 
state  are  not  Injured  thereby.  The  defend- 
ant contends:  That  the  plaintiff  Thomas 
Wilson  went  In  person  Into  the  state  of  North 
Carolina  prior  to  the  commencement  of  this 
action,  established  his  claim  In  tbe  cause  then 
pending  In  North  Carolina,  and  participated  In 
tbe  proceeds  arising  in  said  cause,  by  receiv- 
ing his  pro  rata  of  said  funds.  He  thereby  be- 
came a  party  to  the  cause  of  action  In  North 
Carolina,  and  be  Is  now  estopped  to  question 
the  power  or  authority  of  the  receiver  so  ap- 
pointed. It  li  true  that  there  are  seven  sep- 
arate defenses  set  out  in  the  defendant's  an- 
swer, but,  from  the  view  I  have  taken  of  tbe 
case.  If  tbe  position  alwve  stated  is  tenable, 
tbe  other  questions  need  not  be  considered. 
Did  the  plaintiff  Wilson  become  a  party  to  the 
North  Carolina  suit?  And,  If  so,  Is  he  boimd 
thereby,  and  estopped  to  proceed  with  the  pres- 
ent action?  If  all  the  parties  were  in  South 
Carolina,  such  action  on  bis  part  would  un- 
questionably make  him  a  party,  and  he  would 
be  bound  by  the  fact  that  he  proved  his  claim 
under  the  proceedings  In  the  cause,  and  ac- 
cepted bis  pro  rata  of  the  dividends.  In  Boyce 
V.  Boyce,  6  Rich.  Eq.  268,  the  blU  was  to  mar- 
shal assets  real  and  personal.  Dunkln,  Cb., 
In  delivering  tbe  opinion  of  the  court  uses  this 
language:  'Every  creditor  who  came  In  and 
proved  his  debt  under  tbe  master's  notice  be- 
came a  party  to  the  decree,  and  actor  In  the 
proceedings,  and  was  entitled  to  move  for  any 
order  to  speed  tbe  cause  or  carry  the  decree 
Into  successful  execution.*  In  Beach,  Rec.  | 
713,  that  author  snys:  'Any  creditor  who  has 
a  claim  upon  the  fimd.  but  who  is  not  a  nom- 
inal party  to  tbe  suit,  may  make  bimself  a 
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party  thereto  by  coming  In  and  presenting  his 
claim  under  the  decree  and  sabmlttlng  himself 
to  the  JnrlsdlctloD  of  tbe  conrt  for  the  ■ettl»' 
ment  and  adjustment  of  Ills  dalm  upon  tti« 
fnnd  to  be  distrlbnted  as  directed  bj  tbe  de- 
cree or  order  of  tbe  court  nnder  which  sodb 
claim  Is  presented.'  In  Re  City  Bank  of  Buffa- 
lo. 10  Paige,  382,  It  Is  said:  'Creditors  who 
are  not  nominal  parties  to  the  suit  may  make 
themselTes  such  parties  In  fact  by  coming  In 
and  presenting  their  claims  to  the  master  un- 
der the  decree,  and  by  submitting  themsdves 
to  the  Jurisdiction  of  tbe  court  for  the  settle- 
ment and  adjustment  of  their  reqmtlTe  dalma 
upon  the  fund,  as  directed  by  the  decree  or 
order  nnder  which  such  dalms  are  presented.' 
*A  creditor  who  ctanes  In  and  makes  his  dalm 
wadsx  audi  decree  Is  quasi  a  party  to  the  suit, 
and  Is  entlQed  to  the  beneflt  of  the  decree  as 
such  party;  and  be  may  be  restrained  from 
proceedhig  at  law  fw  tbe  recOTcry  of  his  debt 
after  he  has  made  bis  Section  to  proceed  in  this 
conrt  for  the  recovery  of  bis  debt  vaAec  tbe 
decree.'  In  Henn.  SUitop.  I  lOSe,  that  author 
states  the  rule  to  be:  *Whai  a  dtizen  of  one 
state  makes  himself  a  party  to  tbe  proceed- 
ings of  hla  debtor,  Instituted  In  another  state, 
to  obtain  tbe  benefit  of  the  bankmpt  or  In- 
solTent  law,  and  recelres  a  dividend  from  the 
assignee  of  tbe  bankrupt  tx  insotrent,  he 
abandons  the  extraterritorial  immunity  which 
he  might  otherwise  claim  from  the  operation 
(tf  those  laws.'  In  Cole  t.  Cunningham.  18S  U. 
8.  107,  10  Sup.  Ct  260,  It  Is  said:  'But  this 
objection  [extraterritorial  Jurisdiction]  would 
not  lie  where  such  dtlsens  bad  become  parties 
to  tbe  proceedhigs.  ^nce^  In  day  t.  Smitli, 
3  Pet  411,  It  was  held  when  a  dtlsen  of  K«a- 
tucky  sued  a  dtlsen  of  Lonlalana,  and  tbe  de- 
fendant ploided  his  discharge  a  bankmpt 
law  of  Louisiana,  that  the  plahitlflr  who  had 
recdred  a  dlvldoid  on  his  debt  declared  by  the 
assignees  ot  the  def^tont  in  Louisiana  had 
roluntarily  made  himself  a  party  to  those  pro- 
ceedings, abandoned  bis  extraterritorial  Im- 
monlty  from  tbe  bankmpt  law  at  Louisiana,  and 
was  bound  by  that  law  to  tbe  same  extent  to 
which  tbe  dtisens  of  Louisiana  were  bound, 
and  It  may  be  considered  as  settled  that  state 
Inscdvent  laws  ere  not  only  binding  iqxni  such 
persons  as  were  dttsens  of  the  state  at  tbe 
thnie  the  debt  was  contracted,  but  also  upon 
fordgn  creditors,  If  they  made  themselTes  parr 
ties  to  proceedings  under  these  InBolvent  laws 
by  accepting  dividends,  tiecomlng  petitioning 
creditors,  or  In  some  other  way  aiq^earing  and 
assenting  to  the  Jurisdiction,'— siting  Baldwin 
V.  Hale.  1  Wall.  228;  Oilman  v.  Lodtwood,  4 
Wall.  400.  It  Oieiefore  ai^ean  to  me  that  the 
plaintiff  Wilson,  having  of  his  own  volition 
gone  in  person  Into  the  state  of  North  Caro- 
lina, and  established  bis  dalm  under  the  pro-' 
ceedlngs  fn  North  Carolina,  and  having  re- 
cdved  dividends  thereon  from  Junius  Davis, 
the  receiver  anointed  in  aald  proceedings,  he 
cannot  now  say  he  was  not  a  party  to  said 
pneeedtngit  and  he  Is  thereby  estopped  to 


deny  the  authori^  of  tb»  rscdvar  avpnlnted. 
In  this  state  it  Is  waU  settled  by  a  number  of 
cases  that,  when  a  nonresident  defendant  ap- 
pears and  answera,  all  defects  as  to  service  are 
cured;  and  If  th^  viduntarHy  submit  tbem- 
sdves  to  the  Jurisdiction  of  the  conrt  th^  are 
bound  by  all  proceedings  had  therein.  Cbafee 
V.  Telegraph  Co.,  36  S.  a  378.  14  S.  B.  76i; 
Popper  T.  Shearer,  48  8.  C  4B2,  28  8.  E. 
797;  Oliver  v.  Fowler,  22  8.  C.  640;  Omveley 
V.  Oraveley,  20  8.  C.  104;  Ex  parte  Ferry 
Stove  Co..  48  S.  a  18B,  20  8.  B.  980;  Smitli  v. 
Walke,  48  S.  a  38i,  21  8.  B.  248;  CanopbeD 
V.  Insurance  Oa,  1  S.  C.  168.  It  Is  tberefbre 
ordered  that  the  complaint  of  the  idalntlfl 
herein  be  dismissed." 

Purdy  &  Rejiioids  and  Frasers  ft  Qoopet, 
for  appellant  I«e  ft  Molse.  for  respond- 
ents. 

JONBS,  J.  The  Bulk  of  New  Hanorer,  a 
corporation  created  under  the  laws  of  North 
Carolina,  having  ita  prindpal  place  of  bnai- 
ness  at  Wilmington,  being  Insolvent,  on  the 
18th  of  June,  1803,  made  an  asslgnmwt  fw 
beneflt  of  creators  of  all  Its  property  to  the 
defendant  Davis  as  assignee.  Soon  thereaft- 
er, under  a  creditors*  UU,  this  assignment 
was  set  aside  aa  void,  and  the  defendant 
Davis  was  appointed  receiver  by  tiie  st^erlor 
conrt  for  New  Hanover  county,  in  North 
Carottaia.  Then,  in  July,  1883,  In  the  salt  of 
Tate,  as  treasurer  at  the  state  of  Nortti  Caro- 
lina, against  the  Bank  (tf  New  Haiuwer,  said 
Davis,  as  assignee  under  the  assignment,  and 
said  Davis  as  receiver  nnder  the  creditors* 
bill,  the  superior  court  for  Wake  county,  in 
said  Btete.  appointed  the  defendant  Davis  as 
recelvor  of  aU  the  assets  and  property  at  said 
bank,  pursuant  to  a  statute  of  that  state 
which  provides  that  whenever  the  state's 
bank  examiner  reports  a  bank  as  inscAvent  or 
In  in|miiwnt  danger  of  Insolvtiicy.  the  state 
treasurer  shall  file  a  Mil  for  winding  up  the 
affairs  at  the  bank,  and  administering  Its  as- 
sets among  all  of  its  creditors  without  any 
preference  or  inlority.  The  plaintiff,  as  well 
aa  all  other  creditors  of  the  bai^  residing  in 
South  Carolina,  a]M>eared  In  the  proceedings 
above  mentioned*  establlsbed  their  dalms. 
and  from  time  to  time  received  their  pro  rata 
dividends  from  the  bank  assets  distributed  by 
said  receiver.  Tba  greater  part  of  the  bank 
assets  from  whldi  these  paymento  wm  made 
were  situated  In  tbe  state  of  North  Carolina. 
Among  the  assets  of  the  tunk  was  the  bond 
and  real-estete  mortgage  of  Slary  B.  Reds, 
'defendant  a  dtizen  of  this  state;  and  this 
bond  and  mortgage  went  Into  the  actual  cus- 
tody of  the  said  Davis  as  receiver,  iriw.  aa 
receiver,  brought  an  action  In  the  court  at 
common  pleas  for  Sumter  connty  to  foredoae 
said  mortgage,  and  In  February,  1807.  obtain* 
ed  Judgment  of  foredosure  thereon.  But  be- 
fore sale  of  tbe  land,  plaintiff,  for  hlmsdf 
and  all  creditors  of  aald  bank  in  South  Garo- 
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lina,  broaght  this  action,  claiming  tbat  he 
and  the  other  creditors  in  thii  state  were  en- 
titled to  be  paid  out  of  the  assets  ot  aald 
bank  In  this  state  before  any  part  thereof  Is 
removed  from  the  state  to  the  eKdualon  of 
the  creditors  not  cltlxens  of  tbla  state,  and 
to  this  end  prayed  for  a  tecelver  here  to  ad- 
minister the  assets  In  this  state.  It  aK>earB 
that  In  April,  1887,  Judge  Bndianan  made  an 
order  appointing  D.  M.  Young  as  receiver  In 
this  state,  and,  among  other  things,  ordered 
the  master  of  Sumter  county  to  proceed  to 
sell  the  bond  nnder  the  said  foredosure  pro- 
ceedings, and  to  pay  proceeds  to  D.  M.  Tonng 
as  receiver.  Theaa  proceeds— ¥2,2&1.27— are 
now  in  the  hands  <tf  Yonng,  receiver.  A  num- 
ber of  creditors  In  this  state  have  proved 
their  claims  before  Tonng  as  receiver,  but  It 
appears  that  all  tlKse  creditors,  like  plain- 
tiff Wilson,  had  establidied  tbelr  claims  un- 
der the  proceedings  In  North  Carolina,  and 
had  likewise  received  theb-  pro  rata  ct  the 
fmids  disbursed  there.  Inasmuch  u  all  the 
creditors  of  said  bank  In  South  Carolina  are 
In  like  plight  with  the  plaintiff  Wilson,  no 
fnrther  reference  to  such  creditors  need  be 
mmde.  The  circuit  court,  whose  deoee  is  of- 
flcially  r^mrted  herewith,  sustained  the  con- 
tention of  defendant  Davis,  and  dismissed  the 
complaint  herein  on  the  ground  that,  plain- 
tiff having  established  his  dalm  In  the  cause 
pending  in  North  Carolina,  and  participated 
In  the  proceeds  arising  in  said  cause  by  re- 
ceiving his  pro  rata  of  said  funds,  he  thereby 
became  a  party  to  the  cause  of  action  In 
North  Carolina,  and  he  is  now  estiqpped  to 
question  the  power  or  autliorlty  of  the  receiv- 
er so  appointed. 

We  are  satlsfled  that  the  plaintiff  ought  not 
to  be  pramltted  to  interfere  with  the  collec- 
tion and  dl^nrsement  of  the  proceeds  of  the 
bond  ai^  mortgage  in  question  by  the  North 
Carolina  receiver,  both  upon  the  ground  that 
be  Is  cmicluded  as  to  the  question  of.sndi 
receiver's  right  to  collect  such  asset  of  the 
bank  by  beonnlng  a  par^  to  the  proceed- 
ings In  North  Carolina  and  upon  the  ground 
of  judicial  comity.  The  bond  and  mortgage 
were  In  the  actual  custody  of  Davis,  receiver, 
by  virtue  of  proceedings  to  wblcb  i^intlfl 
was  a  party,  and  as  to  plaintiff  it  was  the 
right  and  duty  of  the  receiver  to  collect  the 
same.  Tlw  court  of  common  pleas  for  Sum- 
ter county,  in  tills  state,  bad  permitted  the 
■aid  North  Carolina  receiver  to  obtain  Judg- 
ment of  forecloanre,  and  thus  the  bond  and 
mortgage  In  tlie  actual  custody  of  the  North 
Carolina  receiver  were  merged  into  a  judg- 
ment in  favor  of  the  North  Carolina  receiver. 
Under  this  judgment  the  land  has  been  kAA, 
and  the  proceeds  are  In  the  custody  of  the 
court  Such  proceeds  should  be  jwld  over  to 
the  North  Carolina  receiver  unless  it  is  made 
to  appear  that  to  do  so  would  conflict  with 
the  policy  of  our  laws,  or  infringe  the  right 
of  creditors  In  this  state.  In  20  Am.  &  Eing. 
Enc  Law,  pp.  66,  W,  the  rule  as  to  foreign 
receivers  Is,  we  thlnlc,  correctly  stated  In  the 
S2S.E.— 16 


following  language:  "The  rule  in  this  oodb- 
try  is  said  to  be  that  receivers  appointed  by 
one  Jurisdiction  are  not  entitled,  as  right, 
to  recognition  In  other  jurisdictions,  and  that 
courts  of  equity  cannot  acquire  extiatttrl- 
torlal  jurisdiction  over  property  by  appoint- 
ing receivers.  But  ei^^residona  <A  this  duuv 
acter  have  been  considered  to  go  too  tar,  and 
the  correct  and  current  doctrine  appears  to  be 
that  nnder  the  principle  of  comity  the  courts 
of  one  jurisdiction  wlU  recognize  the  autho> 
ity  and  permit  the  exercise  of  the  functions 
ot  a  receiver  appointed  in  another  jnrlsdle- 
tton,  except  in  those  cases  where  a  court  of 
the  former  jurisdiction  fliids  that  its  own 
poli<7  would  be  displaced,  or  the  righto  of  Its 
own  citizens  Invaded  or  Impaired;  and  this 
seems  to  be  especially  true  where  such  re- 
ceiver Is,  by  the  terms  of  his  sfqitolntment,  to 
gather  the  assets  wherew  found.  *  «  •  Nor 
Is  the  right  to  confer  such  authority  to  be  ques- 
tioned npon  any  theory  that  the  rectiveVs 
power  Is  limited  to  the  property  found  within 
the  state  where  be  Is  appointed,  for  It  Is  not 
necessary  tiiat  the  imtperty  should  be  wltiiln 
the  jurisdiction  of  the  court"  See,  also,  Id.  pp. 
241.  242,  wh^e  It  Is  stated  that  dtlsens  In  the 
jurisdiction  of  the  court  appointing  the  receiv- 
er will  not  be  aided  by  foreign  courts  hi  evad- 
ing the  effect  of  the  appointment  Thus,  If 
a  creditor  of  the  bank  residing  In  North  Caro- 
lina, and  within  the  jurisdiction  of  that  court 
were  here  seeking  to  prevent  the  North  Caro- 
lina receiver  from  collecting  and  disbursing 
the  fund  In  question  according  to  appoint- 
ment, he  would  not  be  aided  by  the  courts  of 
this  state.  A  creditor,  though  resldoit  In 
this  state,  who  has  voluntarily  submitted  him- 
sdf  to  the  Jurisdiction  of  the  court  appoint* 
Ing  the  foreign  receiver,  has  no  stronger 
claim  to  evade  the  effect  of  the  anointment 
To  permit  the  fund  In  question  to  go  into 
the  hands  of  the  foreign  receiver  In  this  case 
is  not  contrary  to  any  established  policy  of 
our  law,  nor  Injurious  to  the  rights  of  domes- 
tic creditors.  As  seen,  all  tbe  creditors  re- 
siding In  tills  state  have  eatabUahed  their 
claims  In  North  Carolina,  and  have  been  re- 
ceiving dii^enda  from  the  Insolvent's  assets 
there.  The  North  Cardlna  receive  now 
repre^nts  them,  and  Is  seeking  to  realise  this 
particular  asset  for  their  ben^t  as  well  as 
the  other  creditors  of  the  bank.  £Ds  claim 
therefore  Is  not  hostile  to  or  adverse  to  their 
just  rights.  It  appears  that  under  the  law 
of  North  Carolina  the  assets  of  the  bank  wHl 
be  administered  among  all  the  creditors  of 
the  bank  without  preference  or  priority.  But 
plaintiff  asserts  that  nnder  the  act  approved 
December  20,  1808  (21  St  at  Large,  p.  400), 
entitled  "An  act  to  declare  the  terms  on 
which  foreign  corporations  may  carry  on  busi- 
ness and  own  property  within  the  state  of 
South  Carolhia,"  credltwa  of  said  bank  red- 
6ent  In  this  state  have  an  exdusive  right  to 
appnqirlate  to  their  dalms  the  assets  of  the 
bank  In  this  state.  This  contention  is  based 
on  section  6  of  aald  act  which  li  aa  follows: 
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'TIiBt  H  Bban  and  may  be  lawful  for  any 
oonrt  of  competent  Jurisdiction  In  tbte  state 
to  take  posseeBion  of,  wind  up,  admlnteter  and 
marshal  the  aaseti  In  tbla  state  of  any  neb 
foreign  corporation  In  like  manner  and  In  like 
cases  as  by  law  may  tie  done  with  reqwct 
to  corporations  chartered  under  the  laws  of 
the  state  for  the  protection  of  any  and  an 
tMBem  of  this  state  who  may  be  stockholders 
or  creditors  of  sndk  foreign  corporation,  /m 
in  the  case  of  legatees  and  creditors  (dtlsens 
of  this  state)  of  deceased  persona  whose  doml- 
dle  was  at  the  time  of  their  decease  out- 
side this  state  In  respect  to  assets  within 
Uils  state."  We  do  not  construe  this  act  as 
attonptlng  to  give  creditors  restdlng  In  South  i 
Carolina  the  right  to  appropriate  to  their  , 
dalms  the  assets  of  a  foreign  corporation  In 
this  state  to  the  exclusion  of  dtlsens  of  other 
states,  who  are  also  creditors.  There  Is  no 
doQbt  that  It  Is  the  duty  of  the  courts  of  this 
state  to  protect  the  Interests  and  rights  of 
domestic  creditors  omcemlng  assets  of  a 
foreign  corporation  in  this  state,  but  there  Is 
a  vast  difference  between  protecting  domestic 
creditors  and  sequestrating  to  them  exclu- 
strely  assete  which  ought,  in  Justice  and  right, 
be  administered  for  the  benefit  of  an  cred- 
itors. If  so  construed  as  to  endude  nonresi- 
dent dtlsens  who  are  creditors  from  partici- 
pating In  the  assets  bi  Oils  state  of  a  foreign 
corporation,  a  graTe  question  as  to  the  con- 
stltuttoaallty  of  the  act  might  be  raised.  See 
Blake  Mcaung,  19  Sup.  Ot  168,  wtierdn 
the  supreme  court  of  the  t7nlted  States  re- 
cently decided  that  while  a  state  may, 
through  Judicial  proceedings,  take  posseeslon 
of  the  asseto  ot  an  taisolvent  fordgn  corpora- 
tion within  Ito  Umlts,  and  distribute  them 
or  their  proceeds  among  creditors  according 
to  their  respectlTe  rights,  yet  It  cannot,  un- 
der article  4  of  section  2  of  the  constitution 
of  the  United  States,  deny  the  right  of  dtt- 
sens  of  other  states  to  partle^te  in  such  dis- 
tribution on  equal  terms  with  Itt  own  dtisens. 
Moreover,  the  act  in  question  was  passed  aft- 
er the  foreign  corporation  Involved  here  had 
ceased  to  do  business,  and  ^ose  propmy 
bad  already  been  placed  In  the  hands  ot  a 
receiver;  hence  such  act  not  applicable  to 
this  case  It  thus  appears  that  plaintiff  and 
the  creditors  of  the  said  bank  In  this  state 
have,  by  their  appearance  to  the  Jurisdiction 
of  the  court  of  the  domicile  receiver,  already 
secured  the  right  to  partldpate  In  the  equal 
dtetrlbutlon  of  the  asseta  of  the  foreign  cor- 
poration,—all  that  they  have  a  right  to  do. 
Thas  no  Interest  of  domestic  creditors  inter- 
venes to  prevent  the  exerdse  of  that  comity 
which  should  Induce  the  courte  of  this  state 
to  recognize  the  claim  of  the  foreign  receiver 
to  colled  for  equal  distribution  Ow  particular 
asset  In  question.  Nor  do  we  know  of  any 
established  policy  or  statute  in  this  state . 
which  prevents  the  exercise  of  such  comity. 
The  exceptions  to  the  decree  of  the  drcnit 
court  are  overruled,  and  the  Ju(U;ment  of  that 
court  Is  affirmed. 


OOGDELL  V.  WILMINGTON  A  W.  H.  CO. 
(Supreme  Ooart  of  North  Carolina.   March  2S. 
1899.) 

NoHBun  —  Oroonds  —  ATriBMi.TivB  DaranaBS  — 
CABBnas— UnsAn  Puoa  or  DsuvaaT— 
iKf ear  to  toavjjiT  or  Coasiona. 

1.  On  a  motion  tor  nonsuit,  aftpr  plaintiff 
rested,  in  an  action  for  death  by  wrongful  act, 
decedent's  contributory  negligence  and  assump- 
tion of  risk,  being  pleas  m  confession  and 
avoidince,  are  affirmative  defenses,  and  h«ioe 
cannot  be  considered. 

2.  To  transfer  freight  from  its  cars  to  boats, 
a  railroad  built  a  wharf,  with  tracks,  over  a 
river,  and  alongside  of  the  tracks,  at  a  level 
with  the  floors  of  the  cars,  a  platform  onto 
which  the  contents  of  the  cars  were  to  be  on- 
loaded.  There  was  a  space  between  cars  oo 
the  track  and  the  platform,  and  this  was  cov- 
ered by  an  apron  fastened  to  the  platform  with 
hinges,  and  when  in  use  the  loose  end  of  the 
apiDU  rested  against  the  car.  The  apron  was 
buUt  of  Inferior  material,  partially  rotten,  and 
while  an  employ^  of  a  consignee  of  goods  was 
standing  on  it,  in  unloading  the  consignment 
from  the  car  to  the  platform,  the  boards  broke, 
and  he  fell  through  into  the  water  below  and 
was  drowned,  ndd,  in  an  action  against  the 
carrier  to  recover  for  the  death  of  aneh  em- 
ploy6,  the  question  whether  the  carrier  was 
negli^nt  in  leaving  the  apron  In  ita  dangerona 
condition  was  for  the  jury. 

Appeal  from  superior  court,  Beaufort  oooii- 
ty;  Norwood,  Judge. 

Action  by  Maris  Cogdell,  as  administratrix, 
against  Wilmington  &  Weldon  Ballroad  Com- 
pany. Plaintiff .  wsa  nonsuited,  and  iffipcals. 
New  trial. 

The  plaintiff  alleged,  among  other  thlnga, 
that  the  Intestate  fell  through  a  platform  into 
the  water,  and  was  drowned,  and  that  ttie  ac- 
cident occurred  through  the  alleged  negli- 
gence of  defendant  lii  not  maintaining  a 
sound  and  proper  platform  over  the  water  of 
^mlico  river,  at  a  point  where  It  had  bunt 
a  warehouse  and  trestle  upon  idles,  and  that 
the  planks  were  rotten;  tliat  the  space  so  cov- 
ered with  the  plank  was  used  sa  a  wharf  for 
receiving  freight  and  passengers;  tint  detoid- 
ant  carelessly  and  nei^lgently  bnQt  tiu  wnre- 
houBe  platform,  and  omitted  to  cover  the 
space  between  Ita  nUls  and  the  edge  the 
platform  with  plank;  that  tiw  water  at  this 
pt^t  was  about  10  feet  de^;  that  tbn  intes- 
tate went  upon  the  premises  of  the  defendant 
to  unload  one  of  ita  freight  cars,  then  loaded 
with  coal,  and  standing  upcm  tiiat  part  of  the 
track  whIHi  extended  alongside  of  the  plat- 
form and  over  tiie  water,  and  while  engaged 
in  unloading  the  car,  without  fault  on  his 
part,  fell  between  the  car  and  platform  and 
was  drowned.  Defendant  denied  the  aU^a- 
tlon  as  to  neglect  tai  construction  of  the  plat- 
form, and  alleged  that  the  accident  occurred 
by  the  fault  of  the  intestate;  and  further  al- 
leged tiiat  the  coal  was  consigned  to  the  Sty- 
ron  Transportatioa  Oompany,  whidi  was  en- 
gaged In  unloadhig  fbe  same;  and  that  this  de- 
fendant's duty  had  ceased  upon  delivering  the 
same  to  the  consignee;  that  plahitUTa  Intes- 
tate was  not  to  the  onploy  of  ttds  defradant, 
nor  had  It  any  knowledge  tiiat  he  was  w- 


Digitized  by  Google 


N.  a) 


COGDELL  V.  WILMIUGTOJr  A  W.  B.  GO. 


707 


caged  In  unloading  the  car;  that  defendant 
la  Informed  tliat  plaintiff's  InteBtate  was  not 
In  the  employ  of  the  cooBlgnee,  the  Styron 
Transportation  Company,  and  was  Improperly 
on  the  car  and  on  the  premises  of  defendant; 
that  plaintiff  exercised  due  care  In  the  con- 
struction of  the  platform  and  track,  and  that 
the  same  were  safe  and  skillfully  built  and 
maintained;  and  that  Intestate's  death  was 
not  caused  by  negligence  of  defendant. 
Plaintiff  having  produced  her  evidence  and 
rested  her  case,  and  defendant  having  moved 
for  a  judgment  as  In  case  of  nonsuit,  under 
chapter  109,  Laws  1S97,  It  was  adjudged  that 
the  motion  be  allowed,  and  plaintiff  take  noth- 
ing, eta,  and  the  plaintiff  appealed. 
Evidence  of  plaintiff: 

Peter  Langly  testified:  That  he  knew  Intes- 
tate, and  that  he  was  an  industrious  man,  and 
could  always  secure  work,  and  could  earn  sev- 
en dollars  or  eight  dollars  a  week  on  the 
docks.  He  was  about  52  years  old.  The  Styron 
Transportation  Company  steamer  connected 
with  and  used  defendant's  wharf,  and  had 
been  receiving  coal  from  defendant's  cars,  and 
intestate  was  engaged  In  unloading  the  coal 
from  a  car  of  defendant  at  the  time  he  was 
drowned.  "The  warehouse  of  the  railroad  Is 
built  partly  over  the  water,  resting  on  piles, 
bnt  does  not  extend  as  far  out  In  the  river 
as  the  wharf.  Q.  On  the  inside  of  the  ware- 
house, where  it  extended  over  the  water,  how 
was  it  floored?  (To  this  the  defendant  ob- 
jected. Objection  sustained,  and  plaintiff 
excepted.  Counsel  for  plaintiff  admits  that 
the  point  at  which  this  question  Is  directed  Is 
not  where  the  accident  happened,  and  that 
the  place  Inside  the  warehouse  is  well  floor- 
ed.) WltnesB  was  then  asked:  Describe  the 
manner  in  which  the  wharves,  tracks,  and 
buildings  of  defendant  are  bunt  in  the  town 
of  Washington.  (To  this  the  defendant  ob- 
jected, on  the  ground  that  It  was  too  general. 
Objection  sustained,  and  plaintiff  excepted.) 
Witness  then  continued:  Thm  is  a  track  and 
platform  on  the  east  side  of  warehouse. 
Platform  3%  or  4, feet  wide,  and  extends  the 
full  length  of  warehouse.  The  t^ck  Is  12 
or  18  inches  from  the  edge  of  this  platform, 
and  the  side  of  the  coal  car  was  about  one 
foot  fnmi  the  edge  of  the  platform.  There 
was  Jnst  room  enough  for  a  man  to  walk  side- 
ways between  the  car  and  platform.  There 
was  space  for  a  man  to  drop  between  the  car 
and  the  edge  of  the  platform,  into  the  water, 
wlilch  at  this  point  was  8  or  10  feet  deep.  It 
was  an  open  coal  car.  I  saw  deceased  that 
morning,  and  he  was  sober.  He  said  he  was 
unloading  a  car  on  the  railroad  track.  Short- 
ly afterwards  I  heard  he  was  missing,  and  X 
went  to  the  wharf,  and  saw  his  coat  on  the 
platform.  I  also  saw  broken  plank.  The 
break  in  the  ^lank  was  about  midway  the 
'apron.' "  Witness  gave  evldmce  that  the 
liluges  which  held  the  apron  were  broken, 
and  made  statements  Intended  to  show  tliat 
the  Intestate  fell  through  the  platform.  "The 
Inteitate  was  taken  oat  of  the  water,  and  laid 


on  the  platfoim.  His  body  was  ftnmd  In 
about  an  hour  from  the  time  I  had  the  con- 
versation with  him."  On  cross-examination 
the  witness  stated  that  Intestate  was  drowned 
In  October,  189S.  "I  don't  know  whether  he 
had  constant  worit  on  the  wharf.  He  made 
$7  or  $8  per  week  while  he  worked  with  me, 
and  it  would  take  regular  work  in  loading 
and  miloadlng  boats  and  cars  to  earn  tliat 
much  in  a  week.  Cannot  say  how  many 
weeks  in  a  month  he  earned  $7.  Have  rarely 
seen  intestate  take  a  drink,  and  have  never 
seen  him  drunk.  He  wss  sober  that  morn- 
ing. There  were  a  number  of  weeks  I  did 
not  see  him  at  all.  Do  not  know,  of  my  own 
Icnowledge,  what  he  was  doing  or  where  be 
was  standhig  when  the  accident  occurred. 
There  were  three  planks  in  the  apron,  and  the 
one  next  to  the  platform  was  broken.  I 
think  they  were  10-lnch  boards.  The  broken 
plank  was  rotten.  It  was  covered  with  coal 
dust"  Upon  redirect  examination  he  stated, 
among  other  things,  that  there  was  about  a 
foot's  space  between  the  end  of  the  cross-ties 
and  the  point  Immediately  beneath  the  edge 
of  the  platform,  and  this  place  was  not  floor- 
ed. 

At  this  stage  of  the  testimony,  by  consent 
of  all  parties,  the  court  and  Jury  and  counsel 
tor  both  parties  proceeded  to  the  place  of  the 
accident,  and  permitted  the  Jury  to  view  the 
wharf,  track,  etc.,  where  the  death  occurred. 

Dr.  Arthur  testified,  after  describing  the 
platform,  etc.:  That  the  plank  next  to  the 
platform  was  protected,  and  that  his  atten- 
tion was  called  to  marks  or  scratches  on  the 
side  of  the  car  over  the  break  In  the  plank, 
and  it  seemed  that  these  marks  might  have 
been  made  by  fingers.  "If  the  lumber  had 
been  sound,  it  would  not  have  been  broken 
by  a  man  stepping  or  falling  on  It  Hart 
knofrn  the  intestate  for  years.  He  was  a 
very  Industrious  man,  and  seemed  to  be  al- 
ways employed.  He  would  load  and  unload 
vessels  and  steamers.  Hands  are  paid  for 
that  kind  of  work  20  cents  an  hour.  I  never 
saw  him  drunk,  and  I  saw  him  trequenUy." 
On  cross-examination  he  testified:  "I  have 
heard  that  the  intestate  drank."  He  also 
gave  other  evidence  about  the  condition  of 
the  plank,  and  stated  that  be  did  not  know 
whether  the  Intestate  earned  anything  above 
his  living  exposes;  and  upon  redirect  ex- 
amination stated  that  the  broken  plank  was 
covered  with  coal  dost  and  one  could  not 
know  it  was  unsound  until  after  It  was  bro- 
ken. "Have  heard  of  Intestate's  being  drunk, 
but  have  never  seen  him  in  that  condition. 
He  was  about  S2  years  old  when  he  was 
drowned.  Had  a  wife  and  three  children. 
He  always  provided  bountifully  for  his  fami- 
ly. I  do  not  undertake  to  say,  of  my  own 
knowledge,  how  much  he  earned  or  spent  on 
himself  or  family.   His  wife  also  worked." 

George  Lewis  testified:  "I  am  a  carpen- 
ter, and  have  examined  the  place.  If  plank 
had  been  sound,  it  would  not  have  broken 
with  a  man  ot  Cogdell'a  weight  If  the  place 
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had  been  floored  from  the  end  of  the  cross- 
tieB  to  under  the  platform,  I  think  a  person 
fallhig  between  the  car  and  platfOTm  could 
not  have  been  drowned."  On  cross-examina- 
tion, among  other  things,  he  stated  that  he 
was  a  house  carpenter,  and  had  bad  no  ex- 
perience In  building  railroads  and  wharves. 

Dr.  Blount  testified:  That  be  examined 
the  body  of  the  deceased,  and  In  his  opinion 
be  was  drowned.  "There  was  a  slight  abra- 
sion on  the  back  of  the  head,  and  under  the 
right  knee,  and  also  on  the  right  shoulder. 
His  brain  was  sound.  Did  not  examine  his 
lungs.  There  was  no  fracture  of  the  skull 
and  no  bones  broken."  On  cross-examination 
he  stated  that  In  all  probability,  the  Intestate 
was  conscious  when  he  fell  Into  the  water, 
but  possibly  may  not  have  been. 

There  was  evidence  that  the  Intestate  was 
employed  about  two  weeks  before  he  was 
drowned  to  unload  coal  by  the  Styron  Trans- 
portation Company.  Mr.  Harris,  of  the 
transportation  company,  sent  for  him  to 
work  for  that  company  Sunday  night  before 
he  was  drowned.  He  was  drowned  on  the 
next  day,  Monday,  October  2S,  1895.  Had 
been  engaged  five  or  six  months  unloading 
cars  for  the  transportation  company  at  that 
place,  as  testified  to  by  Samud  Cogdell,  Jr., 
who  was  a  stepson  of  the  deceased.  This 
witness  also  gave  evidence  of  a  similar  char- 
acter to  that  of  the  preceding  witnesses,  In 
reference  to  the  platform,  etc.,  and  upon 
cross-examination  stated  that  he  took  a  drink 
with  deceased  that  morning.  "I  did  not  say 
that  day  on  the  wharf  that,  'if  I  had  not 
given  him  that  last  drink,  this  would  not 
have  happened.*  He  was  employed  by  the 
steamboat  company  at  the  time  of  his  death, 
and  was  making  from  $24  to  $40  per  month 
at  that  time.  He  would  take  a  drink  some- 
times, but  I  never  saw  him  drunk  a  l^f- 
dozen  times  In  my  life.  He  was  sober  when 
I  went  with  blm  to  the  elevator.  The 
scratches  on  tbe  car  seemed  as  If  he  was  try- 
ing to  get  on  the  car,  and  slipped."  On  re- 
direct examluation  he  testified:  "I  could  not 
tell  how  It  occurred,— whether  he  was  on  top 
of  the  car  and  fell  or  not  When  I  left  blm 
at  the  elevator,  he  started  to  tbe  car." 

John  Rogerson  testified,  among  other 
things:  That  the  deceased  seemed  to  be 
sober,  and  that  he  discovered  nothing  wrong 
with  him.  "He  got  on  the  bumper  next  to 
the  river,  and  began  throwing  off  coal,  with 
bis  hands,  on  the  platform.  I  was  standing 
at  the  time  about  10  feet  from  him.  The  last 
I  saw  of  him  he  was  throwing  off  coal.  I 
saw  the  body  after  It  was  found,"  etc. 

J.  G.  Blount  testified  similarly  as  to  tbe 
condition  of  platform,  etc.,  and,  further,  that: 
"There  was  no  flooring  over  the  water,  and 
no  cover  whatever  under  the  platform.  The 
car  was  loaded  very  full.'  It  was  higher  In 
the  center  than  on  tbe  sides,  and  was  full  to 
Its  edges."  The  witness  was  then  asked: 
"Taking  into  consideration  the  loaduil  condi- 
tion of  the  car  as  you  have  teatiflod,  how 


would  It  be  as  to  safety  to  the  person  unload- 
ing It?  (To  this  the  defendant  objected. 
Objection  sustained,  and  plaintiff  excepted.)" 
The  witness  further  stated  that  he  had 
known  the  deceased  for  many  years.  He 
was  industrious.  Generally  employed  about 
the  wharves.  At  times  he  drank  a  good  deal, 
but  never  knew  him  wben  he  could  not  work, 
drunk  or  Bot>er.  He  could  earn  leren  dol- 
lars or  eight  dollars  a  week. 

The  witness  Rogerson  signed  tbe  state- 
ment referred  to  by  blm  two  or  three  days 
after  the  death  of  Cogdell.  "No  suit  had 
been  brought  against  the  defendant.  (A 
photograph  Is  exhibited  to  the  witness.) 
This  is  a  correct  photograph  of  the  place, 
except  the  same  car  Is  not  there  and  the 
apron  la  missing.  In  other  respects  It  Is 
Just  the  same  now  as  It  was  then.  (The 
photograph  was  then  offered  In  evidence,  and 
admitted  by  the  court.)"  On  cross-examina- 
tion this  witness  stated  that  deceased  would 
sometimes  drink  to  excess,  but  not  often. 
"I  think  he  drank  regularly.  Have  never 
seen  him  so  drunk  that  he  could  not  work 
well.  A  liberal  provider  for  his  family. 
There  was  no  danger  In  standing  on  the  top 
of  the  car,  which  was  pretty  full  of  coal 
around  the  edges,  and  higher  In  the  center, 
but  a  man  could  have  worked  there  tmtil  be 
had  thrown  off  some  of  tbe  coaL  EtoQ't 
know  what  Intestate  spent  for  his  own  IlTing 
or  for  whisky."  The  «atement  of  Jobn 
Rogerson,  above  referred  to.  Is  offered  in  evi- 
dence, and  admitted  by  the  court  as  evidence, 
to  corroborate,  and  Is,  In  substance,  as  fol- 
lows: "I  was  at  the  door  of  the  flsh  house, 
and  saw  Cogdell  get  on  the  projection  of  the 
car,  at  tbe  end  of  the  car,  and  begin  throw- 
ing off  coal.  He  was  sober.  I  left  him  at 
work  at  the  end  of  tbe  car  next  to  the  river. 
I  examined  the  side  of  tbe  car  and  the  apron. 
Tbe  breach  occurred  just  opposite  the 
scratches  on  the  car.  The  plank  was  thin, 
and  not  a  good  solid  board.  If  It  bad  been 
solid.  It  would  not  have  broken  under  a 
man's  weight,  or  by  a  fall  from  tbe  top  of 
the  car.  If  It  bad  been  planked  In  over  tbe 
water,  uitter  the  platform  and  track,  as  It 
Is  In  the  warehouse,  he  would  not  have  been 
drowned.  He  had  had  for  some  time  tbe 
job  of  unloading  the  coal  at  that  place.  With 
tbe  coal  dust  on  the  plank,  it  could  not  have 
been  discovered  that  it  was  not  solid.  I  saw 
the  body  shortly  after  It  was  taken  from  tbe 
water.  It  was  lying  In  front  of  the  ware- 
house, next  to  the  river.  The  deceased  seem- 
ed, from  appearances,  to  have  been  drown- 
ed." 

Fred  Xelson  testified,  among  other  things, 
that  deceased  did  not  act  like  he  was  drunk, 
afid  that  he  was  throwing  off  coal  when  the 
witness  left.  "Saw  scratches  on  the  side  of 
the  car,  as  If  some  one  had  iallen  off,  and 
was  grabbing  tbe  side,"  etc.  There  was  oth- 
er evidence  with  reference  to  the  habits  of  the 
deceased,  tbe  condition  of  the  platform,  etc, 
as  testified  to  by  other  witnesses. 
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Defendant  moved,  under  cbapter  106,  Laws 
1897,  to  nonsuit  the  plaintiff.  Motion  of  de- 
fendant aUowed,  and  plaintiff  excepted,  and 
moved  for  a  new  trial  on  tbe  following 
grounds:  (1)  That  the  court  erred  in  refus- 
ing to  admit  the  evldmce  as  to  the  flooring 
of  the  warehouse  where  It  extends  over  the 
water;  (2)  that  the  court  erred  la  refuting 
to  admit  the  e^ence  as  to  the  manner  In 
which  the  wharves,  tracks,  and  buildings  of 
defendant  In  the  town  tO.  Washington  are 
constructed ;  (3)  that  the  court  erred  In  re- 
fusing to  admit  the  evidence  as  to  the  safety 
of  a  person  unloading  the  car;  (4)  that  the 
court  erred  In  granting  the  motion  of  defend- 
ant for  Judgment  as  In  case  of  nonsuit.  Mo* 
tlon  for  new  trial  overruted,  and  plaintiff  ex- 
cepted, and  appealed  from  the  Judgment  ren- 
dered. 

Ohas.  F.  Warrm,  for  appdlant.  John  H. 
BmaU,  for  appellee. 

DOUGLAS,  3.  TUs  Is  an  action  brought  hj 
tbe  administratrix  to  recover  damages  tor  the 
death  of  her  Intestate,  alleged  to  have  oc- 
curred ti^rough  the  negllgttice  of  the  defend- 
ant Tbe  following  facta,  among  others,  are 
either  admitted  In  the  pleadings  or  rest  on 
substantial  evidence  tending  to  prove  them: 
Tbe  defendant  had  coiutructed  a  wharf  out 
Into  the  river,  upon  which  It  had  built  a  ware- 
honae  and  side  tracks,  fbr  the  puipoee  of  con- 
necting with  water  transpwtatlon.  This 
wharf  was  built  on  piles,  and  was  so  ar^ 
ranged,  bj  lowering  the  track,  as  to  bring  tbe 
floor  of  the  cars  on  a  level  with  the  platform, 
for  convenience  In  loading  and  unloading. 
The  scene  of  the  accident  was  aj^iarentlr  at 
the  end  of  tbe  wharf  furthest  Into  tbe  river, 
where  an  open  coal  car  had  been  1^  for  the 
purpose  of  being  unloaded  Into  the  steamers 
of  tbe  Styron  Transportation  Oompooy,  which 
habitual^  obtained  Its  coal  In  this  manner. 
The  width  ot  the  platform  alongside  tbe  car 
was  about  four  feet,  and  the  open  space  be- 
tween the  inner  edge  of  the  platform  and  the 
car  waa  about  two  feet  This  space  for  sev- 
eral feet  was  covered  by  a  wooden  apron, 
that  was  hinged  onto  tbe  idatform,  and  rested 
igalnst  the  side  of  tbe  car  when  In  use,  or 
M>uld  be  turned  back,  so  as  to  Ue  on  the  plat- 
lorm  when  not  needed.  The  cross-ties  pro- 
jected but  little  beyond  the  edge  of  the  car. 
earing  the  remainder  of  the  space  open  be- 
rween  them  and  the  timbers  supporting  the 
ilatform.  The  main  beams  went  across  this 
tpace,  but  Ibey  were  about  8  or  10  feet 
ipart.  One  of  the  witnesses  testified  as  fol- 
ows:  "There  Is  no  planking  under  tbe  plat- 
orzn  over  the  water,  and  none  from  the  side 
a  the  war^ouse  to  the  end  of  the  cross-ties 
iver  the  water.  There  waa  room  for  a  man 
o  drop  betwera  Ibe  sides  of  the  car  and  edge 
.f  the  platform,  and,  if  he  should  fall,  there 
raa  nothing  to  catch  him,  and  prevent  his 
aiims  Into  the  rlrer.  The  water  at  this 
lolnt  was  8  or  10  feet  deep."  No  ime  saw 


the  accident,  but  all  ttue  circumstance*  tend 
to  diow  that  he  fdl  or  waa  standing  upon  the 
apron,  which  bn^  beneath  him,  and  let  him 
drop  between  the  pUtform  and  car  hito  the 
river,  at  tbe  bottmn  of  which  his  body  vas 
soon  afterwards  found.  Tbe  apron  was  made 
of  Inferior  lumber,  and  waa  partly  rotten. 
After  the  accident  one  plank  was  found 
broken,  and  two  of  Ite  three  hinges  brokoi  or 
pulled  out,  80  that  It  was  hdd  to  tbe  platform 
only  at  one  end.  The  dangerous  condition  of 
the  i^tron,  which  waa  used  to  keep  looae  coal 
from  falling  Into  the  water  and  for  a  man 
to  stand  on  while  unloading,  was  not  apparent 
before  tbe  accident  At  tbe  dose  of  plaintiff's 
evidence,  the  defendant  moved  to  nonsuit  the 
plaintiff.   The  court  granted  the  motion. 

The  defendant  alleged  ttiat  the  apron  was 
built  there  by  the  consignee  of  the  coal,  and 
was  not  intended  to  stand  on;  and  that  there- 
fore the  deceased,  being  employed  by  the  con- 
signee, assumed  the  risk,  and  was  also  guilty 
ct  ccmtributory  negligence.  Contributory  neg- 
ligence and  assumption  of  risk,  being  In  the 
nature  of  pleas  In  confession  and  avoidance, 
are  affirmative  defenses,  and  cannot  be  con- 
sidered on  a  motion  tor  nonsuit  Bolden  v. 
Ralboad  do.,  123  N.  C.  614,  31  8.  E.  SBl.  It 
la  equally  well  setfled  that.  In  such  cases,  the 
evidence  must  be  taken  In  the  light  most 
favorable  for  the  plabitlff,  and  that  if,  when 
so  construed,  there  Is  more  than  a  mere  scin- 
tilla of  evld«ice  tending  to  prove  tbe  plaln- 
tiff**  contoitlGn,  It  must  be  submitted  to  the 
Jury,  who  alone  can  pass  upon  the  weight  of 
the  evidence.  S^ruIU  v.  Insurance  Co.,  120 
N.  C.  141,  29  a  B.  88;  Oalde  v.  BaUroad  Co., 
m  N.  C.  802,  29  8.  B.  8T7;  Cox  v.  Baflroad 
Co.,  123  N.  C.  001,  81  a  E.  818. 

The  phiintlff  cont»ids  that  tbere  were  three 
disttnct  acts  of  negligence  on  the  part  ot  de- 
fendant dhrectly  c<»itributlng  to  the  death  of 
the  deceased:  (1)  Leaving  the  ainrm  In  Ito 
unsound  and  dangerous  condition,  so  as  to  be- 
come a  death-trap  Instead  of  a  protectitm; 
(2)  so  conatmcting  the  wharf  as  to  leave, 
without  any  neceislty,  ao  large  a  space  be- 
tween the  plaifrnm  and  the  car,  which  waa 
In  Itself  dangerous  to  any  <Hie  oigaged  In 
unloading  ttie  car;  (3)  falling  to  cover  the 
open  space  between  the  end  of  tbe  cross-ties 
and  the  platform.  It  may  be  that  none  of 
these  acts  would  be  n^llgence  p«t  se,  but 
they  are  all  evidence  tending  to  prove  negli- 
gence. In  the  absence  ot  any  one  of  them, 
the  deceased  would  not  have  lost  hla  life.  If 
there  had  not  been  so  large  a  space  between 
Ibe  platform  and  the  car,  the  deceased  would 
not  have  fallen  tiirough.  If  the  apron  had 
been  sound,  It  would  not  have  broken,  and  tbe 
deceased  would  slmi^y  have  rolled  onto  the 
platfwm.  If  a  plank  bad  been  placed  on  the 
cross-beams  at  tbe  end  of  the  ties,  even  If 
tbe  apron  had  broken  and  the  deceased  bad 
dropi)ed  between  the  car  and  the  platform,  he 
would  have  landed  on  the  plank  only  four 
feet  bdow.  In  either  event  the  probability 
of  serious  Injury  would  have  been  slight  At 
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least  two  ot  these  preeautioiui,  either  one  of 
which  would  hare  saved  a  human  life,  conid 
have  been  taken  at  trifling  expejiBe.  and  with- 
out any  apparent  incoDTenlence.  A  new 
apron  and  a  few  planks  at  the  end  of  the 
cross-ties  would  hare  cost  but  little.  We  see  no 
necessity  for  the  wide  space  between  the  plat- 
form and  the  car,  which  has  proved  to  be 
dangerous.  It  Is  common  knowledge,  at  least 
with  those  who  have  any  knowledge  of  rail- 
roads, that  freight  cars  do  not  vary  In  width 
to  any  such  extent  It  may  be  said  that  it 
was  necessary  to  have  this  space  to  permit 
employes  to  walk  beside  the  car;  but,  if  so, 
on  what  would  they  walk?  If  a  plank  had 
been  there  for  them  to  walk  on,  then,  In  aJI 
probability,  the  deceased  would  have  cau|^t 
on  tliat  plank,  and  would  not  have  been 
drowned.  It  should  be  borne  In  mind  that  the 
location  of  the  accident  was  not  along  tiie 
main  track,  where  the  trains  were  In  the 
habit  of  running,  but  was  at  a  terminal  point, 
where  the  cars  were  carried  only  to  be  tm- 
loaded.  As  unloading  the  car  was  the  object 
of  Its  location,  then  It  was  the  duty  of  the 
carrier  to  {^ve  the  ccmslgnee  a  reasonable  op- 
portunity ot  unloading,  essentially  lodudlng  a 
safe  and  convenient  place. 

The  duty  of  a  carrier  Is  threefold,— to  re- 
ceive, carry,  and  deliver.  The  common-law 
requirement  of  personal  delivery  has  been 
necessarily  relaxed  In  favor  of  railroads,  but 
the  duty  still  remains  of  delivery  at  some  safe 
and  convenient  place.  If  the  goods  are  such 
as  can  be  conv^ently  unloaded  by  the  car- 
rier, and  placed  la  an  ordinary  d^t  ware- 
house, th«i  It  Is  its  duty  to  do  so;  but  If  the 
freight  Is  Bocb  as,  by  necessity,  custom,  or 
contract,  must  be  unloaded  by  the  ctmalgnee, 
he  has  a  right  to  demand  of  the  carrier  that 
the  car  be  placed  so  that  It  can  be  unloaded 
with  reasonable  safety  and  convenience. 
Hutch.  Carr.  I  378a;  8  Wood,  Ry.  Law,  p. 
1900,  S  444;  4  Elliott,  R.  R.  |§  1SX9,  1521. 
Untn  this  duty  Is  performed,  there  Is  no  de- 
livery, and  for  Its  n^Ugent  performance  the 
carrier  will  be  liable.  Indepoidence  M^IIls  Co. 
V.  Burlington,  C.  R.  &  N.  Ry.  Co.,  72  Iowa, 
535,  539.  34  N.  W.  320.  The  llabOIty  of 
common  carriers,  and  those  In  the  nature  of 
such,  for  negligent  Injuries  to  those  upon  their 
premises  by  invitation,  express  or  Implied,  is 
well  settled.  4  Elliott  R-  R.  J  1590;  2  Wood, 
Ry.  Law,  88  310,  310a;  Whart  Neg.  88  349, 
821,  823;  1  Tfaomp.  Neg.  p.  316;  1  Fetter. 
Carr.  Pass.  8  46.  The  general  rule  Is  well  laid 
down  by  Judge  Cooley,  In  hlB  work  on  Torts, 
In  the  following  words,  quoted  with  approval 
in  Bennett  v.  Railroad  Co.,  102  V.  S.  577, 580: 
"Where  one,  expreesly  or  by  Invitation,  Invites 
others  to  come  on  his  premises,  whether  for 
business  or  any  other  purpose.  It  Is  bis  duty  to 
be  reasonably  sure  that  he  is  not  Inviting 
them  Into  danger,  and  to  that  end  be  must  ex- 
erdae  ordinary  care  and  prudence  to  render 
the  premises  reasonably  safe  for  the  visit" 
For  error  In  the  direction  of  a  nmisuit  a  new 
trial  molt  be  ordered.  New  trlaL 


MOORE  V.  WILMINGTON  A  W.  R.  CO. 
(Supreme  Court  of  North  Carolina.    April  4, 
1899.) 

BULROUW — DUUOBB  BT  FlSB— IHSTRUOXIOmi. 

In  an  action  agaiost  a  railroad  company 
for  damages  in  burning  timber  adjacent  to  Ita 
right  of  way,  an  instruction  that  If  the  fire 
oriariuated  off  the  right  of  way,  the  burden  is  <« 

SlamtifiE  to  show  that  it  was  commonicated  by 
efeudant  is  proper. 

Appeal  from  superior  court  DnpUn  oonn^; 
Adams,  Judge. 

Action  by  L.  W.  Moore  against  the  Wil- 
mington &  Weldon  Railroad  Company.  Tbere 
was  a  Judgmrat  for  plalntUE,  and  defendant 
•Kwals*  Bevened. 

Jonlna  Davit  and  H.  L.  Stevena,  for  appel- 
lant Allen  ft  Dortcb,  for  appellee. 

FAIBOLOTH,  C  J.  TUB  action  li  for  dam- 
ages In  burning  the  itolnturs  timbor  trees, 
wood,  undergrowth,  and  other  i»operty  adjoin- 
ing the  defendant's  right  of  way.  The  allega- 
tion is  that  sparks  emitted  from  d^^idantfs 
engine  fell  upon  Its  rlg^t  of  way,  and  fired 
combustible  and  IgnltaUe  matter  on  the  tight 
of  way,  whldi  flre  was  communicated  to  Hie 
plaintiff's  premises,  and  that  the  flre  was  pro- 
duced as  a  result  of  the  defendant's  neg^- 
gence.  There  was  no  direct  evldwce  as  to 
the  origin  of  the  flre.  There  was  conflicting 
evidence  aa  to  tlie  vi&ee  where^  and  the  time 
■when,  the  flre  broke  out  The  plalntUTa  evi- 
dence tended  to  diow  that  the  flre  orlgbiated 
on  the  right  at  way,  and  be  contends  that  It 
came  from  sparks  thrown  out  by  defendanlTa 
engine.  The  defendant's  evidence  tended  to 
show  that  on  the  same  day,  at  a  later  hour,  a 
pile  of  cross-ties  off  the  right  of  way,  but 
near  by,  vras  burned,  except  the  ends  the 
ties,  and  it  contends  fbat  tb&ce  mm  the  oi^ 
Igln  of  the  flre  which  bnxned  the  matter  im 
the  right  of  way  and  the  plalntUTa  uxoperty. 
Of  course,  these  oontenttcws  and  ttie  evidence 
were  sobmttted  to  the  lory.  Dazing  the  tzial 
the  defendant  asked  the  coort  to  give  tiie  fol- 
lowing Instruction  to  tiie  Jniy:  "That  If  the 
Jury  shall  bdleve  tbe  flre  that  burned  the 
land  ot  the  plaintUT  originated  In  a  pile  of 
cross-ties,  and  Hiat  tlie  pUe  of  ties  was  off 
the  right  of  way,  Itaai  the  burden  at  proof  la 
upon  the  plalntlir  to  satisfy  the  torj  by  a 
pr^nderance  of  the  evidence  that  the  flre 
was  communicated  to  the  pile  of  ties  by  the 
engine  ot  the  defendant  [and,  even  if  the  Jory 
shall  believe  that  toe  flre  was  communicated 
to  the  pile  ot  ties  by  the  eni^ne  of  the  defend- 
ant then  the  idalntUT  cannot  recover  UE  tbe 
engine  of  defendant  was  in  good  («der  and 
repair,  and  equipped  with  an  approved  spart 
arrester  for  preventing  the  escape  of  sparks, 
and  was  managed  and  (^^ted  to  a  careful 
manner  by  a  sklllfnl  and  competent  engineer, 
and  the  evidence  on  the  part  of  defendant  as 
to  this  Is  uncontrowted,  and  not  contradict- 
ed]." His  honor  refused  to  give  that  part  of 
the  prayer  embraced  wltUn  bracketa.  *'It  Is 
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admitted  by  the  idaintlff  that  tbe  engine  was 
in  good  condition,  and  had  a  proper  spark  ar^ 
rester,  and  was  skUlfnlly  operated."  With 
this  admission,  the  question  of  ne^gence  in 
having  defective  machlnarr  Is  eliminated.  If 
spaito  should  escape  snch  an  engine  as  the 
above,  properly  handled,  and  should  set  on 
Ore  combustible  matter  along  the  right  of 
way,  the  defendant  would  be  liable  for  In- 
juries resulting  therefrom,  not  because  the 
sparks  escaped,  but  for  allowing  inflammable 
matter  to  remain  on  Its  premises;  but  if 
sparks  from  such  an  engine  go  beyond  the  de- 
fendant's right  of  way,  and  Ignite  such  mat- 
ter over  which  the  defendant  has  no  control. 
It  would  not  be  guilty  of  negligence  In  that 
respect,  nor  for  the  escape  of  the  sparks.  Or 
If  the  fire  originated  outside  the  right  of  way 
from  some  other  cause,  and  communicated  It- 
self to  the  right  of  way,  and  then  to  the  plain- 
tifTs  premises,  the  defendant  would  not  be 
chargeable  with  neg^gence.  The  imyer  re- 
fused embraced  an  Inquiry  for  the  Jury  how 
and  where  the  fire  <»rlglnated,  and,  as  it  was 
not  substantially  given  in  any  part  of  the 
charge,  we  think  U  was  error  to  refuse  it 

The  tdalnturs  brief  says  the  pile  of  ties  is 
not  referred  to  in  plaintiff's  evidence.  We  do 
not  know  what  that  statement  means.  In 
ttie  record  we  find  several  witnesaes  who 
speak  of  the  burning  ties  In  the  edge  of  the 
woods  outside  of  the  right  of  way.  From  our 
view,  there  is  uo  need  to  examine  into  other 
questions  made  In  the  record  unUl  another 
heartnc  beltnr.  New  trial. 


DUNN  T.  WILMINGTON  A  W.  B,  CO. 

(Supreme  Court  of  North  Carolina.  March  38, 
1899.) 

Saiukubb  —  Esoin  or  Btbah  —  FuGBTaNina 
Eoasas— NaoLiaBmn— QmsTKors  vob  Jukt. 

1.  In  an  action  for  personal  Injuries,  where 
a  verdict  was  directed  for  defendant,  a  ques- 
tion whether  there  was  sufficient  evidence  that 
defendant  was  n«ligent  to  go  to  the  ivjj  will 
be  construed  in  the  Ught  most  favorable  to 
plaintiff. 

2.  Plaintiff  was  Injnred  by  the  running  away 
of  his  horses,  which  were  frightened  at  1  p. 
m.  by  the  escape  of  steam  from  an  automanc 
Bftfe6^  valve  of  an  engine  that  remained  stand- 
ing on  a  side  track,  immediately  adjoining  a 
much-frequented  public  street,  every  day  from 
8  a.  m.  to  4:30  p.  m.  The  engine,  without  prac- 
tical Inconvenience,  could  have  been  kept  on 
another  track,  where  It  would  have  been  out  of 
the  way.  It  was  not  proved  that  it  was  nec- 
essar7  to  keep  up  snffident  steam  in  the  engine 
to  open  the  safety  valve.  Hdd  a  question  for 
the  jury  whether  the  railroad  company  was 

Falreloth,  0.  J.,  and  Furches.  J.,  dissenting. 

Aiveal  from  superior  court,  Duplin  coonty; 
Boblnson,  Judge. 

Action  by  Joseph  Dunn  against  the  Wil- 
mington &  Weldon  Railroad  Company.  Judg- 
ment for  detendant»  and  plaintiff  appeals. 
Bercned. 


Allen  &  Dortch  and  Slmmoos,  Poo  &  Ward, 
for  appellant.  Junius  DavlB  and  H.  h.  Bta- 

vens,  for  appellee. 

DOUGLAS,  J.  This  Is  an  action  to  recover 
damages  on  account  of  personal  injuries  re- 
ceived by  the  plaintiff  through  the  alleged  neg- 
ligence of  the  defendant,  In  causing  or  per- 
mitting steam  to  escape  from  one  of  its  en- 
gines while  standing  In  or  near  a  public  street, 
whereby  the  horses  driven  by  the  plaintiff  be- 
came frightened,  ran  away,  and  severely  in- 
jured the  plaintiff.  The  usual  Issues  were 
submitted,  the  first  being  as  follows:  "Was 
the  plaiutUf  injured  by  the  neg^gence  of  the 
defendant?"  The  court  directed  the  Jury  to 
answer  this  issue  In  the  negative,  which  ended 
the  case. 

The  following  facts  appear  by  evidence  <x 
admission:  The  defendant's  side  tra<^,  on 
which  the  engine  wss  standing,  ran  along  and 
Immediately  adjoining  a  public  street  leading 
to  the  warehouse  of  the  defendant,  and  mudi 
frequented.  On  the  day  of  the  injury,  about 
1  o'dock,  the  plaintiff,  driving  a  team  with  a 
loaded  wagMi,  drove  past  the  engine  to  the 
warehouse,  where  he  unloaded  the  goods.  He 
then  came  back  the  same  street,  and  while 
directly  opposite  the  engine  the  horses  were 
frightened  by  steam  escaping  therefinm, 
which  came  Into  the  street  near,  and  directly 
towards  them.  The  horses  ran,  and  threw  the 
plaintiff  out  of  the  wagon,  thus  causing  the 
injuries  of  which  he  complains.  The  engine 
came  regulariy  into  the  town  of  Warsaw  every 
morning  about  8  a.  m.,  and  remained  until  Its 
return  trip,  about  4:80  p.  m.  During  the  eight 
hours  ItttervenlDg  it  was,  prior  to  the  accident, 
kept  on  the  side  track  where  It  was  whm  the 
plaintiff  was  Injured.  It  was  not  necessarily 
there,  but  could  have  been  kept  without  prao 
tlcal  Inconvenience  ou  another  side  track  below 
the  warehouse,  where  there  Is  little  passing. 
ot  It  could  have  been  placed  mi  the  Clinton 
track,  where  it  would  have  been  out  of  tiw 
way.  Since  the  injnry  to  the  platntitf,  it  does 
not  stand  where  It  did,  but  stands  bdow  the 
warehouse.  What  caused  the  escape  of  the 
steam  Is  not  clearly  shown.  One  of  the  de- 
fendant's witnesses  testified  ti:at  "an  engine 
standing  generates  stc»m,  and  p<HW  off";  while 
another  of  its  witnesses  stated  that  "the  nc^ 
described  by  the  plaintiff  could  not  have  been 
made  except  when  the  donkey  pump  was  work- 
ing or  when  the  Injector  Is  put  mi,"  thus  re- 
quiring human  agency.  It  was  admitted  that 
the  engine  was  in  good  condition,  and  was 
standing  on  the  side  track,  and  that  Mack 
Jones,  who  was  ttxea  on  the  engine,  was  a 
fireman  In  the  employ  of  the  defendant 
There  was  other  evidence,  some  of  which 
tended  to .  prove  the  contributory  n^^lgence 
of  the  plaintiff,  but  this  cannot  be  considered 
on  a  motion  for  nonsuit  or  a  direction  of  the 
verdict  upon  the  issue  of  the  defendant's  neg- 
ligence. 

The  case,  as  now  before  us,  presents  ttia 
single  question  whether  there  vaa  tiiffldaat 
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flvldenca  to  go  to  Oie  Jury  u  to  the  negUgence 
of  be  teSendut,  and,  toe  tbe  putpoie  of  this 
inquiry,  the  evidence  must  be  confltmed  in  the 
ti^t  most  fsToimble  for  tbe  plalntlfl.  Tbeie 
IwlDclplei  bare  been  fnlly  and  recently  con- 
sidered and  afflrmed  In  Sj^uUl  t.  Insurance 
Co.,  120  N.  a  141.  27  S.  BL  39;  Chble  T.  Ball- 
way  Ckk,  123  N.  C.  882,  29  B.  B.  877;  Goac 
T.  Rallioad  Co.,  128  N.  a  eot,  81  8.  B.  848; 
and  many  other  cases.  Wo  think  there  was 
snffident  eridence  to  go  to  the  Jury  tending 
to  prove  the  negligence  of  tiie  defendant,  aris- 
ing not  only  bom  negligently  catislng  or  pee- 
mlttlng  the  escape  of  ateam,  bnt  also  tarn 
keeping  the  engine  fOr  more  tiian  eight  boats, 
dnrfaig  the  bnslest  part  of  tbe  day.  In  a  poid- 
tlon  where  It  ml^t  natnrally  frightoi  tbe 
horses  of  those  lawfully  upon  the  street.  An- 
drews T.  BaOway  Ga,  77  Iowa,  66»,  42  N.  W. 
613.  Railroad  companies  are,  at  least  In  con- 
templation of  law,  wganlsed  ivlmarlly  for  the 
public  benefit,  and  It  Is  this  public  nse  that  la 
the  sole  tonndatlon  for  the  extraordinary  pow- 
ers that  are  conferred  upon  them,  such  aa  the 
rl^t  of  omdemnatlMi.  Olren  sodi  wdnslve 
prlTil^es,  they  are  held  to  an  eanal  reqtonsl- 
billty;  and  they  will  be  protected  In  the  prop- 
er exercise  of  all  lawful  acta  that  may  be  tea* 
sonably  necessary  In  tbe  performance  of  tiielr 
exacting  duties  to  the  pobUc  aa  common  car- 
riers. If  It  had  been  necessary  for  any  pub- 
Uc  purpose  to  have  kept  the  wglne  by  the  aide 
of  a  public  street,  then  the  mere  act  would 
not,  of  Itself,  have  beat  negligence;  bnt  to 
keep  an  engine  under  steam.  In  a  [ritace  of  dan- 
ger to  the  public,  when  It  could  Just  as  well 
have  been  placed  beyond  all  oiMXHtunity  of 
dangw,  is  at  least  stnmg  evldoiGe  of  negli- 
gence. It  li  true  the  mere  presence  of  the 
glne  was  not  "causa  causans"  of  the  Injury  to 
the  plaintiff,  but  it  was  certainly  "causa  sine 
qua  non,"  wlthont  which  the  injury  would 
not  have  happened. 

Whether  the  steam  escaped  through  the 
automatic  safety  valves,  or  was  blown  off  In 
any  way  by  the  flreman,  is  Immaterial  to  the 
Issue,  as  either  might  be  negligence.  It  is 
urged  that  snfety  valves  are  necessary  to  pre- 
vent explosion.  That  may  be  tme;  but  was 
It  necessary  to  keep  up,  for  so  long  a  time,  a 
head  of  steam  sufficient  to  open  these  valves? 
It  Is  also  said  that  it  becomes  necessary  to 
put  on  the  Injector,  so  as  to  force  water  into 
the  boiler  when  It  gets  too  low;  tmt  was  It 
necessary  to  do  so  at  the  precise  moment  when 
the  plaintiff  was  passing?  All  tlwse  are  ques- 
tions for  the  Jury. 

Tbe  nse  of  the  highway  belongs  to  the  ptib- 
Uc  by  common  right,  and  no  one  can  obstruct 
It  without  paramount  necessity.  This  Is 
equally  true  whether  the  obstruction  is  in  the 
highway  or  so  immediately  adjacent  thereto 
as  to  obstruct  Its  use.  It  Is  unnecessary  to 
add  that  whatever  renders  dangerous  the  use 
of  a  highway  Is  an  obstruction.  The  public 
has  certainly  as  much  right  to  the  highway  as 
the  railroad  company  has  to  Its  right  of  way. 
and  msh  should  respect  tiie  reUttlTo  tights  of 


the  other.  Tbe  rule  Is  tbe  same  whether  they 
intersect  or  are  mer^  eontlgnoos.  The  pub- 
lic would  not  be  permitted  to  mmeeesaarily 
olMtmct  ttie  track,  or  to  do  anythlns  that 
would  endanger  a  passing  train;  neither  must 
the  company  unnecessarily  obstruct  Oie  hl^- 
way,  nor  place  in  usdess  Jeopardy  the  life  of 
the  tndtvtdnal.  We  think  that  the  cases  of 
Myers  v.  Eaihvad  Go..  87  N.  O.  845^  and  Hax^ 
reU  V.  Railroad  Co.,  110  K.  a  21Bw  14  8.  & 
687,  fnlly  decide  the  prlndides  now  under  dis- 
cussion, but,  as  they  are  of  htcreaslns  Inqwr- 
tance.  It  may  not  be  amiss  to  show  that  th«y 
are  practically  sustained  by  the  nnifiwin  cur- 
rent of  authority. 

Tbe  following  extracts  fn»n  leading  ao- 
thors  will  show  the  general  tenor  of  deci- 
sions, many  of  whi(A  are  therdn  dted:  "A 
railway  company  la  liable  to  fudlctment  If  it 
unreasonably  obstructa  a  h^hway,  either  by 
Ita  trains  <x  by  leaving  oldecto  thereon  or 
near  thweto,  as  a  luuid  car,  which  are  cal- 
culated to  frighten  horses,  and  It  la  liable 
civilly  for  all  the  damages  that  ensue  there- 
from." 8  Wood,  B.  B.  {  886.  "And.  gen- 
erally. If  these  cnnpanles  do  any  acts  In  a 
public  street  or  highway  which  are  detri- 
mental to  the  public,  vrlthout  authority,  or 
If,  with  authority,  the?  exercise  the  powers 
conferred  In  an  improper  or  negligent  man- 
ner, they  are  liable  to  Indictment  so  far  as 
the  rights  of  the  general  public  are  Infrin- 
ged, and  to  a  civil  action  In  favor  of  any  In- 
dividual who  is  specially  injured  thereby." 
Id.  "Although  a  railroad  ctunpany  ia  not 
liable,  under  ordinary  circumstances,  for  tbe 
fright  of  horses  caused  by  the  operation  of 
Its  road  in  tbe  usual  manner.  It  is  liable  for 
frightening  horses,  and  causing  Injury  by 
unnecessary  and  excessive  whistling,  ot  let- 
ting off  steam,  under  such  circumstancea  as 
to  constitute  negligence  or  wlUfulness.**  El- 
liott, B.  B.  {  1264.  "When  a  railway  com< 
pany  la  entitled  by  law  to  run  its  trains  along 
a  street.  It  Is  not  liable  for  damages  caused 
by  the  horses  of  a  travels  taking  fright  at 
the  necessary  blowing  off  of  steam  from  one 
of  its  locomotives,  but.  If  the  steam  were 
blown  off  Diligently,  It  would  be  liable,"  1 
Tfaomp.  Neg.  I  15.  "In  most  cases,  whether 
the  blowing  of  the  steam  whistle  was  a  rea- 
sonable and  proper  exercise  of  the  compa- 
ny's rights  is  a  question  of  fact  for  tbe  Jury." 
Id.  "Neither  is  the  company  responsible  for 
the  fright  caused  by  Its  giving,  with  ordi- 
nary care,  signals  required  by  statute  or  by 
ordinary  prudence  upon  the  approach  of  its 
trains.  But  such  noises  as  blowing  whistles, 
sounding  large  bells,  or  letting  off  steam, 
made  without  necessity,  when  animals  are 
near  and  likely  to  be  frightened,  and  when 
ordinary  care  would  have  permitted  or  dic- 
tated a  postponement  of  the  noise  until  the 
animals  were  out  of  hearing,  will  snstain  a 
verdict  of  negligence."  2  Shear.  &  K.  Neg. 
i  426. 

In  the  English  case  of  Railway  Co.  v.  Fol- 
larton.  14  G.  B.  (N.  S.)  64,  very  sfanilar  to 
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tbat  at  bar.  It  was  beld  that  where  a  rail- 
way crosses  a  highway  on  a  level,  at  a  place 
where  there  Is  considerable  traffic,  the  tact 
of  the  engine  driver  blowing  off  the  steam 
from  the  mud  cocks  In  front  of  the  engine, 
so  as  to  frighten  horses  waiting  to  pass  over 
the  line,  was  sufficient  to  warrant  the  con- 
clusion that  the  company  had  been  guilty  of 
actionable  negligence;  Erie,  C.  J.,  saying  for 
the  court  that  "It  Is  clear  tbat  the  company 
have  not  used  their  railway  with  that  atten- 
tion to  the  rights  and  the  safety  of  the 
queen's  subjects  which,  under  the  clrcum- 
Btances,  they  were  bound  to  exercise." 

In  Jones  v.  Railroad  Co.,  107  Mass.  261,  It 
■was  held  that  "a  railroad  corporation  Is  lia- 
ble for  injuries  sustained  by  a  traveler  driv- 
ing a  horse  upon  the  highway  with  due  care, 
through  the  fright  of  the  horse,  occasioned 
by  a  derrick  which  the  corporation  maintain- 
ed projecting  over  the  highway  so  as  natu- 
rally to  frighten  luiBslng  animals,  although  It 
was  maintained  for  the  purpose  of  loading 
and  unloading  freight  on  the  cars." 

In  the  well-considered  case  of  Railroad  Oo. 
T.  Bamett,  59  Pa.  St  250,  263,  where  the  en- 
gine of  the  defendant,  having  given  no  notice 
of  Its  approach,  whistled  under  a  bridge 
while  a  traveler  was  passing  over  It,  where- 
by his  horses  took  fright,  ran  off,  and  Injur- 
ed him,  the  defendant  was  beld  liable,  the 
court  saying:  "The  degree  of  care  demanded 
of  the  company  In  running  Its  train  depended 
on  circumstances,  and  whether  It  observed 
due  care  In  approaching  the  bridge,  or  was 
guilty  of  negligence  In  not  sounding  an 
alarm  whistle,  was  a  question  which  prop- 
erly belonged  to  the  Jury  to  determine.  If 
rhere  had  been  no  evidence  of  negligence,  or 
any  facts  or  circumstances  from  which  negli- 
gence could  be  fairly  Inferred,  the  court 
ought  not  to  have  submitted  the  question  to 
their  determination.  But  It  Is  as  clearly  the 
duty  of  a  railroad  company  as  It  is  of  a  nat- 
ural person  to  exercise  Its  rights  with  a  con- 
siderate and  prudent  regard  for  the  rights 
and  safety  of  others,  and  for  Injuries  occa- 
sioned by  negligence  both  are  equally  re- 
sponsible. Nor  la  it  any  excuse  or  Justifica- 
tion that  the  act  occasioning  the  injury  was 
In  Itself  lawful,  or  that  It  was  done  In  the 
exercise  of  a  lawful  right,  If  the  injury  arose 
from  the  negligent  manner  In  which  It  was 
done.  If  there  was  no  danger  to  the  persona 
and  property  of  those  who  might  be  travel- 
ing along  the  public  road  In  running  its 
trains  without  giving  any  notice  of  their  ap- 
proach to  the  bridge,  then  the  company  Is 
not  chargeable  with  negligence  In  not  giving 
it.  But,  If  danger  might  be  reasonably  ap- 
prehended, It  was  the  duty  of  the  company 
to  give  some  notice  or  warning.  In  order  that 
It  might  be  avoided.  «  *  *  The  sounding 
of  the  alarm  whistle  as  the  train  was  pass- 
ing under  the  bridge  was  the  cause  of  the 
horses  becoming  frightened  and  running 
away,  and  the  injary  to  the  plaintiff  was  the 
reinlt  This  was  an  act  of  gross  negligence. 


and  a  sufficiently  proximate  cause  of  the  ln< 
Jury  to  render  the  company  liable  therefor." 

In  the  recent  case  of  Tinker  v.  Railroad 
Oo.  (N.  Y.  App.)  SI  N.  E.  1031,  where  the 
plaintiff  was  injured  by  being  thrown  from 
a  wagon  in  consequence  of  the  horses  be- 
coming frightened  at  two  old  pieces  of  tim- 
ber lying  on  the  aide  of  the  highway,  about 
10  feet  from  the  traveled  part.  It  was  held 
that  whether  so  placing  the  tlmt>er  was  rea- 
sonably necessary  In  the  condnct  of  repairs, 
and  not  an  unreasonable  interference  with 
the  rights  of  the  public,  was  a  question  for 
the  Jury,  and  npon  their  finding  the  defend- 
ant was  held  liable.  After  stating  that  the 
law  recognized  the  right  of  t«nporary  ob- 
struction of  the  highway  under  certain  cir- 
cumstances, the  court  lays  down  the  follow- 
ing rule,  quoted  from  Flynn  v.  Taylor,  127 
N.  Y.  686,  28  N.  E.  418,  which  meets  our 
approval:  "Two  facts,  however,  must  exist 
to  render  the  encroachment  lawful:  (1)  The 
obstruction  must  be  reasonably  necessary  for 
the  transaction  of  business;  (2)  It  must  not 
unreasonably  Interfere  with  the  rights  of  the 
public." 

The  rule  that  the  existence  of  obstrnctlonB 
In  a  street  Is  such  evidence  of  negllg«ice  as 
requires  of  the  authorities  explanation  in  or- 
der to  escape  liability  is  laid  down  In  Mayor 
V.  Sheffield,  4  WalL  189,  196,  and  we  do  not 
Bee  why  it  should  not  apply  to  the  circum- 
stances of  the  case  at  bar.  We  do  not  think 
there  was  sufficient  evidence  of  wantonness 
or  malice  to  Justify  an  Issne  as  to  punitive 
damages.  For  the  error  of  his  honor  In  di- 
recting a  verdict  upon  the  lasoe,  thus  talcing 
the  case  from  the  jury,  a  new  trial  must  be 
ordered.   New  trial. 

FAIRCLOTH,  G.  J.  (dissenting).  I  am 
unable  to  hold  that  the  evidence  was  suffi- 
cient to  let  the  case  go  to  the  Jury.  This 
question  has  probably  been  discussed  by  ev- 
ery court  in  the  Union.  From  those  I  have 
seen,  the  rule  seems  to  be  tbat  the  evidence 
should  be  such  as  would  satisfy  the  mind  of 
a  reasonable  man  that  the  dtfendant  was 
guilty  of  negligence,  and  the  burden  of  show- 
ing negligence  Is  upon  the  plaintiff.  In  the 
present  case,  there  ts  not  a  scintilla  of  evi- 
dence that  the  steam  was  unnecessarily  let 
off,  or  that  It  was  done  In  a  careless  manner, 
or  recklessly,  In  disregard  of  the  plaintiff's 
rights.  Wittkowsky  v.  Wasson,  71  N.  C. 
^1;  Kahn  v.  Railroad  Co.,  116  N.  O.  638, 
20  8.  E.  169.  "There  Is  or  may  be,  In  every 
case,  a  preliminary  question  for  the  Judge, 
not  whether  there  Is  absolutely  no  evidence, 
but  whether  there  Is  more  than  a  scintilla  of 
evidence,  npon  which  a  Jury  can  properly 
proceed  to  find  a  verdict  for  tb6  par^  Intio* 
duclng  It,  upon  whom  the  burden  of  proof  la 
Imposed."  Oommissionera  v.  Clark,  94  U.  8. 
278.  It  Is  well  settled  thus:  "While  aegll- 
gence  Is  an  Inference  to  be  drawn  from  tiie 
facts,  tbe  existence  of  the  facts  tliemstfTM 
most  not  be  left  to  conjectnr^  bat  facts  mutt 
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be  utabllsbed  1^  erldeDce  which  would  war^ 
rant  a  reasonable  man  In  Inferring  negU- 
goice;''  BaUroad  Go.  t.  Clarke  (N^.)  SS  M. 
W.  870.  The  qnestion  Is  not  what,  bj  itoaat- 
blUty.  might  be  proved  at  another  trial,  but 
what  has  been  proved  in  thla  case.  The  evi- 
dence on  tbe  part  of  the  plaintiff  was,  with- 
out reciting  It  In  detail.  In  sabstance:  That 
the  defmdant's  wglne  waa  atendlng  on  the 
aide  track  oi  defendants  road,  about  halt 
way  betweoi  two  street  crossings,  In  the 
town  of  Warsaw;  that  the  plalntifl  drove  his 
team  by  the  engine,  along  the  adjacent 
street  to  the  defendants  warehonse.  un- 
loaded, and  returned  on  the  same  street,  and 
whm  <vpoBlte  to  the  mglne  the  mglneer  let 
off  some  steam,  which  flew  in  the  direction 
of  the  horses  and  frightened  them;  ttiat  th^ 
dashed  towards  the  sidewalk,  threw  the 
plahitlff  out  of  his  wagon,  and  he  was  thrae- 
by  Injured.  The  defendant's  evidence  was 
in  substance:  That  the  engine  was  In  good 
condltloh,  and  was  at  Ita  usual  itoce  when 
not  in  action;  that  there  were  times  when 
It  Is  aecessaiy  to  tnm  off  steam.  wheth» 
standing  or  In  motion,  to  avoid  dangu  to  the 
engine;  that  the  noise  was  not  loud  and  un- 
necessary; and  that  the  plalntifl  did  not 
have  Us  reins  In  hand  at  the  time  of  the  accl* 
dent.  His  honor  Instructed  tbe  Joiy,  upon 
the  wb(^  of  the  evldmce.  to  answer  the 
first  Issne^  '^o."  and  ^alntlff  ^lealed; 
that  lay  **Wa8  phOntlff  Injured  through  the 
negUgmce  of  the  defendantr*  I  think  his 
honor's  ruling  should  be  affirmed. 

FUROHEB.  J.  I  concur  In  the  flfawflnting 
opinion. 


TBDDBR  V.  WILIONGTON  ft  W.  B.  Oa 
et  aL 

(Snpreme  Ooort  of  North  CaroUna.   April  4^ 

18B9.) 

Lnm— Hi.TTLnre. 
A  teamster  who  haoled  cnws-tles  from  a 
swamp  to  a  railroad,  to  which  tb^  weie  there- 
after sold  by  the  owner,  has  no  lien  thmon 
tor  his  labor,  either  at  common  Uw  or  br 
BUtnte. 

AMKal  from  superior  court,  Columbus 
coun^;  Adams,  Juc^ 

AcUon  by  X  O.  Tedder  gainst  the  Wil- 
mington ft  Wddon  Railroad  Company  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendants appeaL  Reversed. 

B.  O.  Burton,  fw  aweUanta.  J.  B.  Schul- 
ken.  for  appellee. 

FAIRCLOTH,  a  J.  In  AogUBt.  Septem- 
ber, and  October.  1897,  the  plaintiff,  at  the 
request  of  tbe  defendant  Slkea,  hauled  from 
the  swamp,  and  delivered  on  the  right  of  way 
of  the  railroad,  cross-ties,  for  which  service, 
and  no  other,  Slkes  Is  due  htm  (140.85.  On 
December  U,  1897,  plahitlff  flled,  and  had  re- 
oorded,  a  lien  on  said  cross-ties.  Before  De- 


cember 11, 1897,  Slkes  sold  and  ddlvered  said 
CTMs-ties  to  one  Wade,  who  sold  and  deliv- 
ered the  same  to  the  defendant  railroad,  with- 
out notice  of  plaintUTs  (dabn;  and  Slkes  had 
no  Interest  in  the  cross- ties  when  said  lien 
was  flled.  The  court  held  that  the  plaintiff 
was  entitled  to  recover. 

At  common  law,  laborers  engaged  In  cut- 
ting, hauling,  and  driving  timber  had  no  lien 
thereon.  A  hen  may  be  acquired  by  continued 
possession.  The  moment  that  poaaesakni  is 
vi^untarlly  surrendered,  the  lien  Is  gone.  1 
Jones,  Liens,  i  702.  So,  where  a  laborer  re- 
paired a  wagon,  and  surrendered  It  to  the 
owner  before  payment,  the  laborer  had  no 
lien.  Posaeasion  Is  absolutely  Deoessary  to 
the  existence  of  the  lien.  McDougall  Cm- 
pon,  95  N.  a  292.  •  The  conaUtntion  (article 
14, 1  4)  de<dare8,  "Hie  general  aaaemUy  ahall 
provide  by  proper  legislation,  for  ^vlng  to 
mechanics  and  laborers  an  adequate  Hen  on 
the  subject  matter  of  their  hibor."  Accord- 
ingly the  l^lslature  has  enacted  (Code,  |  1781) 
that  for  every  building  built  rebuilt,  repaired, 
or  Improved,  together  witii  the  oecessaxy  lote 
on  which  said  building  may  he  tituated,  etcu 
shall  be  subject  to  a  Uen  for  malralal  fur 
olahed  or  for  wwk  done  <m  the  same.  Code. 
I  178S^  secures  a  Uen  for  woA  on  crops  or 
farms.  Id.  |  1788:  "Any  mechanic  or  arti- 
san who  ahall  make,  alter  or  repair  any  arti- 
cle of  personal  pn^ierty  at  the  request  of  the 
owner  or  legal  possessor  of  such  property  ahall 
have  a  lien  on  such  prt^erty,"  etc.,  and  may 
retain  possession  until  his  reasonable  charges 
are  paid.  If,  however,  he  sorrendm  posaes- 
alon  of  the  same,  he  loses  his  Uen.  licDoo- 
gall  V.  Cr^on,  siqira.  Code,  f  1796.  prorldes 
that  semntA'  and  UibOT«s*  share  of  tiie  crops 
for  wages  by  contract  dtaB  not  be  subject  to 
sale  under  ezecntton  against  tiielr  employ- 
ers, or  the  owners  of  tbe  land  cultivated. 

Applying  the  law  as  above  stated  to  the 
facts  In  the  present  case,  the  plaintiff  has  no 
lien,  either  at  common  law  or  statutory.  It 
seems,  so  far,  that  the  legLdature  haa  pro- 
vided a  Uen  only  when  tiie  service  or  labor  is 
for  the  betterment  of  the  property  w  which 
the  labor  is  bestowed,  leaving  the  laborer  In 
all  other  cases  to  secure  hlmseU  as  at  com- 
mon law.  Error. 


CULBBETH  et  nx.  v.  SMITH. 

^npreme  Court  of  North  CaroUna.   March  28. 

1S89.) 

JtmomnrT— Opbkinq  Duriso  Tbbic— Exsourtns- 

PBBSONIX,  ObLIOATIOXS. 

1.  A  court  may  modify  a  jodgmrat  during  tbe 
term  at  which  it  was  rendered,  ao  as  to  strike 
out  parts  authorising  an  issue  of  execution 
against  defendant's  person,  and  adjudging  him 
to  be  gnilty  of  frandnlent  misapplication  of 
funds. 

2.  An  executor  is  not  gouty  of  frandnlent 
misapplication  of  the  fonds  of  his  testator's  es- 
tate by  hia  falling  to  pay  over  the  amount  of  a 
note  executed  nhnself  In  favor  of  testator  is 
his  lifetime. 
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Appeal  from  superior  court,  Onmberland 
connty;  Bryan,  Judge. 

Action  by  John  Cnlbretb  and  wife  against 
J.  B.  Smith,  executor  of  the  will  of  Eaphenla 
Keith,  deceased.  From  a  modification  of  a 
Indgment,  pbUntUEs  appeaL  Affirmed. 

S.  H.  Ma<^e.  (or  appdlanta.  N.  A.  Sin- 
clair, for  appeDee. 

MONTGOMERY,  J.  This  action  was  com- 
menced by  the  plaintiffs  to  recover  of  the  de- 
fendant the  sum  of  $273.02,  a  balance  found 
to  be  due  to  the  feme  plaintiff  by  the  defend- 
ant on  his  final  account  as  executor  of  Eu- 
phenla  Keith.  It  appears  from  the  complaint 
that  the  defendant  had  filed  his  final  account, 
to  which.  In  some  way,  exceptions  had  been 
made  by  the  feme  plaintiff,  and  that  upon 
appeal  the  Judge  had  made  an  order,  directed 
to  the  clerk  of  the  superior  court  of  Cumber- 
land county,  to  state  the  account  between  the 
defendant  and  the  estate  of  the  testator.  The 
<jerk.  In  accOTdance  with  this  order,  restated 
the  account,  and  the  same  is  made  a  part  of 
the  plaintiff's  complaint.  It  appears  on  the 
face  of  the  account  that  the  balance  found  due 
to  the  estate  by  the  defendant  consists  of  a 
balance  due  1^K>n  a  note  executed  by  the  de- 
fendant himself  to  the  testatrix  In  her  lifetime. 
There  was  an  allegation  In  the  complaint  that 
the  defendant  had  fraudulently  misapplied  the 
balance  found  due  on  the  account,  by  convert- 
ing the  same  to  his  own  use,  and  had  refused 
to  pay  the  same  to  the  plaintiff.  In  default 
of  an  answer  by  the  defendant.  Judgment  was 
rendered  by  the  court  for  the  balance  found 
due  on  the  account,  and  it  was  adjudged  that 
the  defendant  had  fraudulently  misapplied  the 
same  to  his  own  use.  Bxecutlon,  also,  was 
ordered  to  be  Issued  against  the  prop^ty  of 
the  defendant  for  the  amount  of  the  Judgment 
and  costs;  and,  on  failure  of  the  satisfaction 
of  the  Judgm»it  under  the  execution  against 
property,  execution  was  to  issue  against  the 
person  of  the  defendant.  At  the  same  term 
of  the  court  that  Judgment  was  changed  and 
modified  by  having  struck  out  of  its  provisions 
all  that  part  of  the  same  which  authorised  the 
Issue  of  execution  against  the  person  of  the 
defendant,  and  also  that  part  which  adjudged 
that  the  defendant  was  guilty  of  fraudulent 
misapplication  of  any  part  of  the  estate  to  his 
own  use.  To  the  modification  and  alteration 
of  the  original  Judgment  the  plaintiff  accepted 
and  appealed. 

His  honor  clearly  had  tiie  power  to  alter  or 
amend  the  Judgment  during  the  term  at  which 
It  was  rendered.  The  only  question  then  is, 
was  the  Judgment  such  a  Judgment  as  the 
plaintiff  was  entitled  to  upon  the  complaint? 
We  are  of  the  opinion  that  It  was.  The  com- 
plaint, It  Is  true,  alleged  that  the  defendant 
had  fraudulently  misapplied  a  part  of  the  as- 
sets of  the  estate.  But  the  final  account  was 
made  a  part  of  the  complaint,  and  upon  its 
face  It  appears  that  the  funds  alleged  to  be 
mhsappU^  and  cwrerted  by  the  defendant 


were  a  balance  due  upon  a  note  executed  by 
fbe  defendant  himself  to  the  testatrix  In  her 
lifetime.  If  the  defendant  had  collected  the 
note  of  some  other  person,  belonging  to  the 
estate,  or  had  used  it  for  himself,  by  assign- 
ment or  hypothecation,  and  had  be&Q  charged 
in  the  complaint  with  a  fraudulent  misappli- 
cation and  conversion,  and  had  put  In  no  an- 
swer to  the  charge,  then,  upon  Judgment  by 
default.  It  would  have  been  proper  to  adjudge 
the  defendant  guilty  of  conversion,  and  the 
case  of  McLeod  v.  Nimocks,  122  N.  C.  437. 
29  S.  E.  GTT,  cited  UB  by  the  plaintiff's  counsel, 
would  have  been  In  point  Affirmed. 


McALLI&TER  v.  FCBCBLL  et  nx. 
Appeal  of  WORTH  et  al. 
(Supreme  Court  of  North  OaroUna.  Ifardi  28, 

1899^ 

MOBTOAQBS  —  PRIOHITY  —  RBOIBTaA.TIOH  —  AOTtJll. 

MoTioa— AoKirowijDGKBnTS— Omons— 

DI8QCAUFI01.TI0H— Bni.A.TION. 

1.  A  second  mortgage  takes  precedence  over 
an  unregistered  mortgage,  though  the  second 
mortgagee  had  actual  notice  of  the  first  mort- 
gage when  his  mortgage  was  executed. 

2.  A  husband's  acknowledgment  to  a  mort- 
gage and  a  privy  examtnatkm  of  his  wife  are 
not  Invalid  l>ecanse  taken  by  an  offleer  who  was 
related  to  them. 

Appeal  from  saperlor  court,  Robeson  connty; 
Allen,  Judge. 

Action  by  J.  A.  McAllister,  reodrer,  against 
a  A.  PnrceD  and  wife  and  Worth  &  Worth, 
second  mortgagees,  to  foreclose  a  mortgage. 
From  a  decree  for  plaintiff,  defendants  Worth 
&  Worth  appeal.  Affirmed. 

A.  W.  McLean*  for  appellants.  Proctor  & 
Mclntyre  and  Shepherd  ft  Busbee,  tat  appel- 
lee. 

CliARK,  J.  The  plaintiffs*  mortgage  was 
executed  In  1884,  and  duly  registered.  An  in- 
terlocutory decree  of  foreclosure  thereon  was 
entered  In  this  action  In  1890;  bat,  before  sale 
made,  the  defendants  executed  a  second  mort- 
gage to  Worth  &  Worth,  ha  1897,  who  are 
made  parties  defendant,  and  plead  that  they 
should  be  preferred  In  the  decree  of  foredo- 
sure,  by  reason  of  the  fact  (vrtilch  Is  admitted) 
that  die  Justice  of  the  peace  who  took  the  ac- 
knowledgment of  Pnrcell,  the  mortgagor,  and 
the  privy  examination  of  his  wife,  was  the 
brother  of  FurcelL  Whether  this  made  the 
registration  of  the  first  mortgage  taken  upon 
such  acknowledgment  and  privy  examination 
void,  is  the  vital  question  in  this  case;  for. 
if  it  did,  no  notice  of  the  first  unregistered 
mortgage,  however  full  and  explicit  (Quinnerly 
V.  Quinnerly,  U4  N.  C.  145,  19  S.  E.  99), 
would  bind  the  second  mortgagee,  and  the  In- 
terlocutory Judgment  of  foreclosure  was  ef- 
fective, therefore,  only  as  between  the  parties 
thereto.  In  White  v.  Connelly,  lOB  N.  O.  72, 
11  S.  E.  177,  Turner  v.  Same,  105  N.  G.  72. 
11  S.  E.  179,  and  Freeman  v.  Person,  106  N. 
a  253.  10  S.  £).  1037,  It  was  held  that;  hj 
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virtue  of  the  Code  (secHon  104(8]).  tiie  probate 
of  a  deed  by  a  dwfc  of  the  court,  fliongb  up- 
on an  acknowledgment  and  priTy  ezamlnatlon 
\akm  by  a  Justice  of  the  peace,  la  Toid,  If  the 
dak  or  hla  wife  Is  a  party  to  the  deed,  or  a 
BQbecrlUng  witness  thereto.  Long  t.  Grews, 
113  N.  C  266,  IS  S.  E.  499.  holds  that  an  ac- 
knowledgment and  privy  ezamlnatlon  takoi 
before  a  Jnsttce  of  the  peace  Is  a  Judicial,  or 
at  least  a  qnaal  Judicial,  act,  and  cites  numer- 
ous cases  where  probate  and  reglshatlon  were 
rold  because  based  iqton  an  admowledgment 
and  ivlTy  examination  before  an  officer  who 
reason  of  his  locality  had  no  i>ower  to  take 
them.  This  was  a  defect  apparent  upon  tha 
face  of  the  record.  Long  r.  Grem  went  far- 
ther, and  held  that  the  same  principle  Invali- 
dated an  acknowledgment  and  privy  ezamlna- 
tlon  before  an  officer  who  was  a  party,  trus- 
tee, or  cestoi  Que  trust  In  the  deed.  The  ded- 
slons  have  carried  the  doctrine  no  further. 
Here  neither  the  probate  nor  the  admo«iedg- 
ment  and  ;nrtvy  examination  was  had  before 
an  officer  who  was  either  party,  trustee,  or 
cestui  que  trust  In  Qie  deed,  and  the  Justice 
of  the  peace  and  the  grantors  resided  wlUiiu 
the  comity  In  which  the  acknowledgment  and 
prlTy  examination  were  taken,  as  was  provid- 
ed by  the  Oode  (section  124e[l]),  and.  If  there 
had  been  dtfects  In  the  last  r^ird^ltwas  reme- 
died by  the  curative  acts  (Acta  1891,  c.  12; 
Acts  1898.  c.  298)<  before  the  second  mortgage 
was  execnted.  Williams  t.  Kerr,  118  N.  O. 
S06,  18  S.  B.  SOl;  Barrett  v.  Barrett,  lao  N. 
a  127.  26  8.  B.  691.  There  la  no  principle 
of  law,  nw  precedent,  which  fuvalldatea  an 
acknowledgment  and  privy  examination  taken 
btfore  an  office  who  has  neltiier  any  Interest 
In  tbe  Instmmoit,  not  la  a  party  thereto,  aim- 
XAj  because  he  to  rdated  to  the  parties.  Such 
proceeding  Is  not  advoury,  and  the  acknowl- 
edgment and  privy  examinatira  are  In  the  na- 
ture of  dedaratlons  against  Interest  of  the  xda- 
tirea  makhig  tiiem.  The  persons  dahntng 
thereunder  are  strangers.  Certainly  an  trfllcer 
can  admlnist»  an  oath  to  a  relative  In  an  ex 
parte  proceeding  In  whldi  the  officer  la  neither 
a  party  nor  Interested,  and  thto  Is  of  no  high- 
er dignity.  While  propriety  might  dlscour^ 
age  an  officer  taking  acknowledgment  and 
privy  examination  of  instruments  where  the 
parties  thoeto  are  nearly  related  to  him. 
ttMre  is  no  Illegality  attaching     his  action. 

The  court  below  properly  adjudged  that  In 
the  decree  of  foreclosure  the  second  ffl(»tgage 
must  be  subordinate  to  the  first  mwtgage. 
Affirmed. 


FBOOTBB  V.  OBORGIA  HOUB  INS.  CO. 

(Supreme  Court  of  North  Carolina.  March  28, 

1809.) 

iHSUBAiroB—AonoiT  ST  MoKToion— Fixms. 

A  mortgagee  cannot  maintain  an  action  on 
a  policy  payable  to  himself  and  the  mortgagor 
"as  their  tnteresta  may  appear,"  without  mak- 
ing the  mortgagor  a  party,  though  the  mortga- 


gor has  left  the  state,  and  kept  his  whereabouts 

unknown. 

Api>eal  from  superior  court.  Wake  oonaty; 
TImberlake,  Judge. 

Action  by  Ivan  M.  Procter  agalnat  the 
Georgia  'Home  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defoidant  appeals. 
Reversed. 

Bdward  G.  anlth,  tot  appelant  Arml- 
stead  Jones,  for  arodlee. 

CLARK,  J.  One  McCuUera,  having  given 
to  the  plaintiff  a  mortgage  on  realty  for  ^110. 
as  collateral  secority,  took  out  a  policy  in  the 
defendant  company  for  f  160,  expressed  to  be 
paid  to  the  plaintiff  and  Insurer  "as  their  In- 
terests may  appear."  A  flre  occurred,  and 
the  loss  of  $150  has  lieen  sustained.  McCul- 
lers  has  departed  the  state,  or  txepa  his  where- 
abouts unknown,  and  this  action  Is  brought  by 
the  mortgagee  alone;  and  the  question  Is. 
can  It  be  sustained,  or  la  McGuUers  a  neces- 
sary party?  We  are  of  opinion  that  he  la. 
As  to  the  mortgaged  property,  the  mortgagee, 
being  made  trustee,  can,  upon  proper  adver- 
tisement, sell,  and  receive  the  proceeds,  by 
virtue  of  the  trust  expressed  in  the  mortgage; 
L  e.  to  pay  the  debt,  and  to  pay  the  aorplus 
to  the  mortgagor.  But  that  Is  not  the  con- 
tract as  to  the  policy  of  Insurance.  It  la  not 
made  payable  to  the  mortgagor  or  a  trustee. 
It  18  made  payable  to  two  persons  "as  their 
interests  may  appear."  The  defendant  would 
not  be  released  by  a  payment  to  either  one 
from  Its  obligation  to  the  other.  Suppose  the 
mortgagee  could  not  he  found;  would  a  pay- 
ment of  the  whole  to  the  mortgagor  discharge 
the  defeudant?  It  Is  simply  a  case  of  an  ot>- 
Ugatlon,  Irrespective  of  the  relation  l>etween 
the  payees,  to  A.  and  B.,  "as  their  re^ectlve 
Interests  may  appear";  and,  until  that  Is  as- 
certained, the  defendant  would  not  be  acquit- 
ted, If  he  pay  one  too  much.  Nor  can  a 
Judgment  ascertalnlug  the  amount  due  to  one 
be  a  bar  upon  the  other,  unless  made  a  party, 
with  opportunity  to  contest  aa  to  the  amount 
of  his  Interest  It  may  be  that  a  part  or 
the  whole  of  the  mortgage  debt  has  been  paid. 

Tliese  principles  are  so  elementary  that  we 
presume  the  question  now  raised  would  never 
have  entered  the  mind  of  any  one,  but  for  the 
practical  difficulty  In  getting  service  upon 
McCulIers.  There  Is  an  historical  Illustration 
of  the  principle  in  the  Incident  which  first 
brought  Thomas  Bgerton,  afterwards  the  fa- 
mous Lord  ChanceUor  BQIesmere,  Into  notice, 
and  which  Is  thus  given  by  Lord  Campl>eU  in 
his  Lives  of  the  Lord  Chancellors:  "Three 
graziers  had  deposited  a  sum  of  money  with 
a  worthy  old  lady  who  kept  an  Inn  In  Smith- 
field,  to  be  returned  on  their  joint  appUca- 
tion.  One  of  them,  pretending  he  had  au- 
thority to  receive  It,  Induced  her  to  give  him 
the  whole  sum,  and  absconded  with  it  The 
other  two  brought  their  action  agalnat  her, 
and,  as  the  story  goe»,  were  about  to  recover, 
when  young  Eguton,  then  a  law  student  ask- 
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ed,  u  unicua  carlse,  to  point  out  a  fatal  ob- 
jection which  had  escaped  her  coonael  as  well 
aa  the  Judge.  Said  be:  This  money,  by  the 
contract,  was  to  be  returned  to  three,  but  two 
only  sue.  Where  Is  the  third?  Let  him  ap- 
pear with  the  others.  Till  then  th^  money 
cannot  be  demanded  of  her.'  The  result  was 
the  plalntlffB  were  nonsuited.''  And  the 
young  student  had  taken  hla  first  step  towards 
success  In  a  profession  In  which  fame  never 
come*  by  chance,  though  accident  may  fur- 
nish opportunities.  Naturally,  McCuUers 
should  be  a  party  plaintiff;  but,  If  he  does 
not  come  In  and  make  himself  co-plaintifl,  the 
Code  (section  1S5)  provides  that  he  may  b© 
made  a  defendant,  the  reason  thereof  being 
stated  In  the  complaint  If  the  policy  had 
been  made  payable  to  the  mortgagee  alone, 
then  be  could  have  maintained  the  action; 
the  amount  of  the  loss,  when  paid  orer  to 
him,  bdng  held  on  the  same  trust  as  the  mort- 
gaged property,— L  e.  to  pay  his  debt,  and  the 
surpios,  If  any,  to  be  paid  by  him  to  the 
mortgagor.  But  here  the  contract  Is  that  the 
defendant  is  to  pay  A  and  B.;  neither  A. 
Dor  B.  iB  made  agent  or  trustee  for  the  other; 
and,  not  only  that,  but  the  amount  made 
payable  to  each  1b  left  to  be  determined,  if 
not  by  agreement,  then  by  an  action  In  which 
both  payees  and  the  defendant  must  be  par- 
ties, and  the  Code  (section  424[1])  provides 
that  the  judgment  In  such  cases  shall  be  fram- 
ed "to  determine  the  ultimate  rights  of  the 
parties  on  each  side  as  between  tbemselves." 

It  was  error  to  refuse  to  sustain  the  de- 
murrer for  failure  to  make  a  necessary  party. 
It  was  not  waived  by  the  subsequent  agree- 
ment as  to  the  facts,  presenting  the  questloo 
of  the  necessity  of  making  McCullers  a  party, 
as  a  question  of  law,  to  the  court  When  the 
case  goes  back,  it  will  be  In  the  discreUon  of 
the  court  below  to  permit  an  amendment  mak- 
ing McCullers  a  party.  Code,  I  273;  Plem- 
nions  V.  Improvement  Co.,  108  N.  C.  614,  13 
S.  E.  188;  Bray  v.  Creekmore,  109  N.  a  49, 
13  S.  EL  723.  Whether  sufficient  service  by 
publication  can  be  made  upon  McCullers,  un- 
der Code,  f  218,  snbsecs.  2,  4,  Is  a  question 
not  now  before  us.  We  can  pass  only  upon  ac- 
tion taken  below»  and  exception  noted  there- 
to. Krror. 


BANK  OP  FAYETTEVIIXB  v.  NIMOCKS 
et  al. 

(Supreme  Court  of  North  Carolina.    April  4, 

1899.) 

BbvibW  —  EXOTPTIONB  —  FaILDHB    TO  BPBOTFT 

GaoimiM — Inbtructioh6  —  Rbfu8al— Bills  and 
Noras  —  Coi.latbbai.  SBccaiTi  —  Sckbbndsb — 
ACCOiaiODATION  iMDOaSBR— DlBCBAXOB. 

1.  Exceptions  to  the  submlBSion  of  certain 
spedal  Issues  to  the  Jury,  for  which  no  (grounds 
or  oUjectloa  are  stated,  cannot  be  reviewed. 

2.  Where  the  evidence  on  an  issue  was  con- 
flicting, a  requested  instruction  that,  if  the 
jury  believed  the  whole  evidence,"  they  should 
answer  a  medal  InterroRatory  In  the  negative, 
waa  proper^  refused,  since  it  ironld  bt  impossi- 


ble for  the  Jurr  to  believe  "air*  the  evidence, 
and  the  part  they  should  reject  was  a  matter 
entirely  for  their  determination. 

8.  Snrrendnr  of  collateral  deposited  with  the 
holder  by  the  maker  of  a  note  to  secure  it,  with- 
out the  consent  of  an  accommodation  indoraer, 
operates  to  release  the  indorser  pro  tanto}  and, 
where  the  amount  was  greater  than  the  balance 
due  on  the  note,  the  indorser  1«  discharged. 

Appeal  from  anperior  court,  Onmberland 
county;  Bynom,  Judge. 

Action  by  the  Bank  of  Fayetterllle  against 
R  M.  NimodiB  and  others.  From  «  Judgment 
In  favor  of  defendant  Nlmocks,  ^ntUE  ap- 
peals. Affirmed. 

R.  P.  Buxton,  for  appeUant  N.  W.  Bay. 
N.  A.  Sinclair,  and  D.  H.  M^IiWin,  for  apjpel- 

Jee. 

DOUGLAS,  J.  The  plaintiff  brought  ttUs 
action  upon  a  promissory  note  for  ^,OUU,  exe- 
cuted by  the  defendant  Nlmocks  to  the  de- 
fendant McArthur,  and  by  blm  Indorsed  to 
the  plaintiff.  There  were  certain  admitted 
credits  upon  the  note.  The  defendant  McAr- 
thur, hereinafter  called  the  defendant,  as 
Nlmocks  made  no  defense,  allied:  That  the 
plaintiff  discounted  the  note  for  Nlmocks,  well 
knowing  that  the  defendant  was  only  an  ac- 
commodation indorser.  "That  for  his  protec- 
tion, and  to  save  himself  against  loss  by  rea- 
son of  said  accommodation  indorsement  on 
said  note,  he  procured  Nlmocks  to  lodge  with 
the  plaintiff  bank  collaterals  ample  In  value 
to  secure  the  payment  of  the  note,  the  net 
proceeds  of  which  were  to  be  apj^led  by  the 
bank  to  the  jMiyment  of  said  note;  and  the 
bank  well  knew  of  the  arrangement  and  pur- 
pose (or  which  the  collaterals  were  so  depos- 
ited with  it  and  this  defendant  is  informed 
and  believes  that  the  credits  on  the  note  were 
the  (ffoceeds  of  part  of  the  collaterals  which 
the  plaintiff  collected,  and  applied  the  net 
proceeds  In  accordance  with  said  agreement 
The  bank  still  held  as  part  of  the  collaterals 
so  deposited  with  It  to  secure  the  note  a  note 
or  obligation  for  pa]rment  of  $1,000  and  in- 
terest amounting  to  more  than  the  balance 
due  on  the  $3,000  note,  on  which  collateral 
note  or  obligation  said  Nlmocks  and  one  Sto- 
comb  were  liable,  and  said  collateral  note 
was  B<rfvent  and  ample  to  secure  the  payment 
of  the  balance  due  on  the  $3,000.  That  there- 
after the  plaintiff  so  holding  the  ooUateral 
note,  without  any  notice  to  .this  defendant 
and  without  his  knowledge,  surrendered  ssid 
collateral  note  to  Bald  Slocomb  without  mak- 
ing any  credit  therefor  on  the  $3,000  note, 
and  refused  to  account  for  any  proceeds  of 
the  same,  or  the  value  thereof;  and,  as  this 
defendant  is  informed  and  believes,  said  col- 
lateral note  has  been  destroyed."  In  Its  rep- 
lication the  plaintiff  denied  that  the  note  for 
$1,000,  made  by  NimoclES  and  Slocomb.  was 
deposited  with  or  held  by  It  as  collateral  se- 
curity to  the  note  sued  on.  The  issues  and 
answers  thereto  were  as  follows:  "(1)  Was 
defendant  ^IcArthur  an  accommodation  In- 
dorsee and  surety  for  Nlmocks  on  the  note 
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Bued  odT  Ana.  Yes.  (2)  Did  tbe  bank  have 
knowledge  of  that  fact  when  It  took  the  note? 
Ans.  Yes.  (8)  Did  the  plaintlfF  agree  with 
defendant  McArthur  to  hold  the  Slocomb  note 
of  $1,000  as  collateral  security,  and  to  ap- 
ply It  to  the  note  saed  on?  Ans.  Yes.  (4) 
Did  the  plalntlft  snrrender  and  part  with  the 
Slocomb  note  without  the  knowledge  and  con- 
sent of  McArthur,  and  without  placing  any 
credit  therefor  on  the  note  sued  on?  Ans. 
Yes.  (6)  Is  defendant  McArthur  Indebted  to 
the  plaintiff,  and,  If  so.  In  what  amount? 
Ans.  Nothing."  The  plaintiff  excepted  to  the 
submission  of  the  first,  second,  third,  and 
fourth  Issues,  but,  as  It  states  no  ground  of 
exception,  and  none  suggests  Itself  to  our 
minds,  It  cannot  be  sustained. 

The  only  exception  seriously  pressed  was 
that  to  the  refusal  of  the  court  to  Instruct  the 
Jury  that,  "If  they  believed  the  whole  evi- 
dence, there  was  nothing  tending  to  show 
that  the  bank  had  agreed  with  McArthur  to 
hold  the  Slocomb  note  as  collateral  security 
to  the  note  sued  on,  and  they  should  answer 
the  third  Issue  'No.' "  As  this  Instruction 
could  not  properly  have  been  given,  there  was 
□0  error  In  Its  refusal.  It  Is  well  settled  that 
no  such  instruction  can  be  glvoi  where  there 
Is  any  material  conflict  In  the  testimony,  'as 
it  would  be  Impossible  for  the  Jury  to  believe 
all  the  testimony;  and  what  part  they  shall 
believe  and  what  they  shall  reject  la  for  their 
exclusive  determination.  Of  course,  this  rule 
applies  only  to  admitted  evidence,  as  the  jury 
cannot  consider  evidence  excluded  by  the 
court,  or  withdrawn  from  their  consideration. 
The  competency  or  mere  existence  of  the  evi- 
dence Is  a  qnestion  of' law  for  the  conrt,  but 
Its  weight  Is  a  question  of  fact  for  the  Jury. 
In  all  such  cases  the  request  for  such  an  in- 
struction presumes  the  truth  of  the  evidence 
as  construed  In  the  light  most  favorable  to 
the  adverse  party.  Cable  v.  Railway  Co.,  122 
N.  a  882,  29  S.  B.  377;  C:k>x  v.  Railroad  Co., 
123  N.  0.  601.  31  S.  E.  848.  In  the  case  at 
bar  there  was  ample  evidence  to  go  to  the 
jury.  The  defendant  testified  that  the  presi- 
dent of  the  bank,  shortly  before  Nlmocks*  aa> 
Blgnment,  told  him  that  the  Slocomb  note  was 
all  right.  Witness  McKethan  testified  in  part 
as  follows:  "In  May,  1897,  I  was  director  in 
and  vice  president  of  the  bank.  McArthur 
told  me,  some  time  before  1807,  that  he  was 
liable  to  the  bank  for  $3,000  for  NImocks,  and 
was  uneasy  about  it.  After  the  conversation 
with  McArthur.  I  looked  at  the  books  of  the 
bank,  and  found  this  entry  In  the  collection 
book:  'January  15,  1807.  Bank  of  Fayette- 
vllle  credit  to  discoxmt  15  757  A.  H.  Slocomb, 
R.  M.  NlmockB,  December  31,  60  days.  Mar. 
4th,  fl,000.'  I  asked  one  of  the  officers  of 
the  bank  what  15  757  meant,  and  he  said  It 
was  Alexander  McArthur's  note."  It  Is  a 
common  custom  among  banks  to  enter  all 
bills  receivable,  whether  discounts  or  collec- 
tions. In  the  proper  books  under  consecutive 
numbers,  and  a  reference  to  this  serial  num- 
ber Identifies  the  paper.  The  jury  might  w^ 


conclude  that  this  oitry  meant  that  tlie  pro- 
ceeds of  the  Slocomb  note  had  been  credited 
to  the  note  now  In  suit 

The  plaintiff  contends  that  the  ao-caUed  Slo- 
comb note,  which  was  executed  by  NImocks 
as  principal  and  Slocomb  as  surety,  was  pla- 
ced In  the  bank  by  NImocks  merely  for  col- 
lection. In  nearly  all  transactions  there  are 
certain  inherent  probabilities,  which  are 
strongly  marked  In  the  case  at  bar.  It  seems 
scarcely  reasonable  to  suppose  tiiat  the  mak- 
er of  a  note,  remaining  still  its  ownv,  should 
place  his  own  note  in  bank,  to  be  collected 
from  himself,  and  placed  to  his  own  cr«]It 
It  seems  more  probable  that  the  surety  was 
wlUing  to  Indorse  for  only  a  thousand  dollars, 
and  that  the  maker,  needing  a  greater  sum. 
was  willing  to  relieve  his  principal  indorser 
pro  tanto  by  the  deposit  as  collateral  security 
of  the  smaller  note.  This  view  was  undoubt- 
edly taken  by  the  jury.  Cases  are  often  com- 
plicated by  the  testimony  of  witnesses,  who. 
however  honest  may  be  their  Inteations,  tes- 
tify to  assumed  facts  which  are  In  reality 
merely  conclusions  of  law.  Viewing  the  Slo- 
comb note  as  collateral  security  to  the  note 
In  suit,  Its  sorr^ider  to  Slocomb  without  the 
consent  of  the  defendant  operated  as  a  release 
pro  tanto;  and,  as  It  was  for  an  amount  great- 
er than  the  balance  due  on  the  note  In  suit 
the  judgment  must  be  afllrmed.  Cooper  v. 
WUcox,  22  N.  a  90;  Nelson  v.  WiUlams,  Id. 
118;  PIpkhi  V.  Bond,  40  N.  C.  91;  BeU  v. 
Howerton,  111  K.  a  69.  15  8.  E.  801. 

Affirmed. 


HUYETT  &  SMITH  MFO.  00.  v.  OBAT. 
(Supreme  Court  of  North  OaroUna.  A|»U  4, 

1899.) 

Sjllbs  —  AocBPTAKOs  ■—  BsBAGH  OT  Wakuutt— 
Mbaburb  or  Daiuoss— Rbhkddb  or  Pax- 

TtBS— Bbixbs's  Lmr. 

1.  A  buyer  of  machineTy,  who  continues  tc 
use  it  after  discovering  that  it  ia  not  as  war- 
ranted, and  who  denies  the  skier's  ri^t  to  it, 
is  deemed  to  have  accepted  it. 

2.  Though  a  buyer  of  personal  property  ac- 
cepts It  with  knowledge  tiiat  it  is  not  as  war- 
ranted, he  is  entltied  to  damages  for  the  breach. 

3.  A  buyer  of  personal  property  may  recoup 
damages  for  breach  of  warranty  in  an  action 
by  the  seller  for  the  price. 

4.  The  measure  of  damages  for  breach  of 
warranty  as  to  personal  property  is  the  differ- 
ence between  the  contract  price  and  the  real 
valne  of  the  property  received. 

5.  Where  the  seller  of  personal  property  ex- 

Eressly  retains  title  thereto  until  payment  shall 
e  fully  made,  he  has  a  lien  to  secure  the 
amount  due,  and.  If  not  paid,  is  entitled  to  a 
foreclosure  of  the  lien  and  sale  of  the  property. 

6.  Where  the  buyer  of  personal  proper^  ac- 
cepts it  with  knowledge  of  a  breach  of  war- 
ranty, the  seller  may  recover  the  price  less  the 
amount  paid  and  damages  for  the  bread). 

Appeal  from  superior  court,  Oaven  county; 
Brown,  Judge. 

Action  by  the  Huyett  &  Smith  Manufactur- 
ing Company  against  S.  H.  Gray.  Prom  a 
judgment  tor  defendant,  plaintiff  appeals. 
New  triaL 
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W.  D.  McZver,  for  appeUant.  Simmons,  Poa 
ft  Waid  and  O.  ET.  Onion,  for  ajifpdiee. 

FURGHES,  J.   It  seems  to  us  that  this  ac- 
tion was  brought  without  a  rery  clear  concep- 
tion of  the  rights  of  the  plaintiff,  and  the  com- 
plaint Is  so  defectlre  In  stating  the  cause  of 
action  that  it  would  hare  t>een  difficult  to 
reach  the  merits  of  the  case  but  for  the  aid 
received  from  the  defendant's  answer,  which 
makes  the  contract  betwei^  plaintiff  and  de- 
I  fendant,  mider  which  defendant  purchased  the 
property  In  controversy,  a  part  of  his  answer. 
From  this  contract  It  appears  that  on  the  11th 
of  April,  1888,  the  defendant  purchased  of  the 
plaintiff  a  "No.  80  Smith  dry-kiln  hot-blast 
apparatus"  at  the  price  of  f2,337,  to  be  paid 
for  In  different  Installments.    The  plaintiff 
warranted  this  machine  to  dry  25,000  feet  of 
green  sap  pine  lumber  of  a  specified  thickness 
In  24  hours.   The  defendant,  before  this  ma- 
chinery was  shipped  from  plaintiff's  shops  In 
Detroit  Mich.,  paid  plaintiff  |400  as  a  part 
of  the  purchase  money,  and  failed  and  refused 
to  pay  anytliing  more  thereon,  but  continued 
to  hold  and  use  the  kiln  and  apparatus,  'nie 
defendant  foOIng  and  refusing  to  pay  plaintiff 
the  balance  of  the  purchase  money,  this  action 
was  commenced  on  the  11th  day  of  April, 
1881,  for  the  possession  of  the  jfmpexty.  But 
the  defendant,  by  his  answer,  set  up  a' con- 
tract between  the  parties,  which,  as  we  have 
said,  gives  point  and  vigor  to  plaintiff's  ac- 
tion, and  enabled  the  court  to  go  to  the  merits 
of  the  controversy.    It  seems  that  the  law 
governing  purchases  with  warranty  and  the 
rights  of  the  parties  may  be  correctly  stated 
as  follows:    Tliat  If  the  property  purchased 
Is  present,  and  may  be  Inspected,  the  warranty 
Is  collateral  to  the  contract,  and  the  title  to 
the  property  Immediately  passes  to  the  pur- 
chaser; and,  If  the  warranty  Is  false,  the  pnr* 
chaser's  redress  is  an  action  for  damages 
upcMi  the  warrant.    But,  If  the  property  is 
not  present,  where  it  might  be  Inspected,  the 
warranty  may  be  treated  as  a  condition  prece- 
dent, as  well  as  a  warranty;  and  If  the  prop- 
erty purchased  !«  not  what  It  was  warranted 
to  be,  the  pur,  liaser,  npMi  dellv»y  of  the 
property,  may  treat  the  warranty  as  a  condi- 
tion preced«it,  and  refuse  to  receive  or  accept 
the  property,  and  notify  the  party  from  whom 
he  purchased;  and,  if  he  has  not  paid  for  the 
property,  he  need  not  do  so;  and.  If  he  has 
paid  the  purchase  money,  or  any  part  of  It, 
may  recover  the  money  so  paid  from  the 
seller.   The  purchaser  Is  not  compelled  in  all 
cases  to  reject  the  property  at  once  upon  Its 
receipt.   If  It  Is  machinery,  he  has  a  reason- 
able*tlme  to  operate  the  machinery  for  the 
purpose  of  testing  It.   But  when  this  Is  done, 
and  It  is  found  that  the  machine  or  the  ma- 
chinery does  not  fill  the  speciflcatlons  of  the 
contract  and  warranty,  be  must  then  abandon 
the  contract,  and  refuse  to  accept  and  use 
the  property;  and  If  he  does  not  do  this,  but 
continues  the  possession  and  use  at  the  prop- 
erty, be  will  be  deemed  In  law  to  have  ac- 


cepted the  property,  and  his  relief  tlien  will 
be  an  action  for  damages  upon  thR  breach  of 
the  warranty.  2  BenJ.  Sales,  p.  1147,  In 
this  case,  the  inoperty  not  being  present  at 
Newberne,  N.  0.,  where  the  trade  was  made, 
the  defendant  might  have  treated  the  war- 
ranty as  a  condition  precedent,  and,  after  he 
tested  the  machine,  refuse  to  accept,  or  pay 
for,  the  same.  Id.  p.  1153.  But,  as  he  con- 
tinued to  "hold  and  use  tbe  machine  until  he 
was  sued  for  It,  and  then  denied  the  plaintiff's 
right  to  it,  and  r^levled  and  held  the  same, 
he  must  be  deemed  to  have  accepted  the  prop- 
erty, and  to  have  held  and  used  It  as  his  own. 
His  only  remedy,  then,  was  one  for  damages 
for  breach  of  warranty.  This  remedy  he 
might  have  by  a  separate  action,  or  be  might 
have  it  by  way  of  counterclaim  and  recoup- 
ment, as  he  has  done  in  this  case.  But  when 
be  does  this,  the  measure  of  damages  Is  the 
difference  between  the  price  paid  or  agreed  to 
be  paid  and  the  real  or  true  value  of  the  proih 
erty  received.  This  is  the  only  rule  by  which 
damages  may  be  assessed  upon  breach  of  war- 
ranty, unless  there  are  special  damages  plead- 
ed as  resulting  from  tbe  breach  of  warranty; 
and  these  must  be  such  as  might  have  been 
within  the  contemplation  of  tlie  parties,  and 
the  natural  result  of  the  breach.  Alpha  Mills 
V.  Watertown  Steam-Bnglne  Co.,  116  N.  0. 
797,  21  S.  B.  917;  Ashe  v.  De  Rossett,  BO  N. 
C.  301;  Hadley  v.  Baxendale,  9  Exch.  341. 
But  we  need  not  pursue  this  line  of  thought 
further,  as  all  claim  fur  resulting  damages  Is 
expressly  abandoned  in  this  case,  and,  had  It 
not  been,  it  has  been  hel6  by  this  court,  when 
the  case  was  hens  on  a  former  vpeal,  that 
such  damages  were  too  remote,  and  could  not 
be  sustained.  Ill  N.  0.  98,  15  S.  B.  940. 
When  the  defendant  retained  the  possession 
of  this  machine,  and  used  and  claimed  It  as 
his  own,  he  became  liable  to  plaintiff  for  the 
parcbase  money,  $2,337.  But  the  plaintiff 
retained  the  naked  legal  tltJe,  which  was  a 
lien  on  the  property,— an  equity  in  tbe  nature 
of  a  mortgage,— as  a  security  for  its  debt. 
The  plaintiff,  therefore,  was  entitled  to  Judg- 
ment for  the  amount  of  bis  debt  against  the 
defendant,  less  the  amount  he  had  paid,  and 
the  difference  between  the  price  he  agreed  to 
pay  and  the  true  value  of  the  property  when 
be  received  It.  Hobbs  v.  Bland  (at  this  tram) 
32  S.  E.  683.  And  the  plaintiff  Is  also  en- 
titled to  a  foreclosure  and  sale  of  the  "dry 
kiln  and  apparatus,"  and  an  application  of  the 
proceeds  to  the  satisfaction  of  his  Judgment, 
If  he  recovers  Judgment,  as  tt  seems  from  the 
facts  stated  in  this  appeal  he  should  do. 

There  was  error  in  the  rule  of  damages  laid 
down  by  tbe  Judge  below  in  stating  that  de- 
fendant was  entitled  to  recover  of  plaintiff  on 
his  counterclaim,  upm  a  breach  of  his  war- 
ranty, the  difference  between  the  value  of  a 
dry  kiln  that  would  dry  25,000  feet  of  gieen 
sap  pine  lumber  In  24  hours  and  the  price  he 
was  to  pay  for  the  dry  kiln  sued  for.  This 
error  led  to  an  erroneous  finding  and  Judg- 
ment, In  which  the  Jury  fonnd  that  tbe  de- 
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femjant  bftd  sustained  12,000  damages  In  tlie 
porchase  of  a  dry  kiln  for  wUdi  lie  agreed 
to  pay  f2,8S7,  and  wblcA  Is  admitted  by  the 
answor,  and  found  by  tbe  jury,  to  bare  been 
worth  11,000  when  It  was  received  hy  de- 
fuidant  In  taiX  It  seems  that  the  case  was 
tded  without  any  true  conception  of  the  real 
mattoB  at  Issue  between  tbe  parties. 

Then  were  some  exoeptlona  as  to  evidence 
In  giving  the  dedaratlons  of  OnnlUfe,  which 
Bhonld  have  been  sustained,  as  they  do  not 
seem  to  have  beat  a  part  of  tbe  ics  gestae, 
and  therefore  only  what  Is  called  hearsay 
evidence.  But,  as  these  objections  will  not 
likely  be  presented  on  a  new  trial,  we  do  not 
discuss  them  further.  New  trial. 


OORRBLL  V.  GREENSBORO  WATER- 
SUPPLY  CO. 
(8uiK«ne  Court  of  North  Carolina.  April  4. 

1890.) 

Watbr  CoMFAinM  — Bbbaoh  or  CoirTiu.OT  — Ao- 
Tiojis— PABnas— Fboxihatb  CAoaa. 

1.  Whore  a  water  companj  contracts  to  fnr- 
nlsb  ft  dtr  and  its  inhabitants  with  an  ade- 

Suflte  supply  of  water  for  protection  asaiost 
re,  a  taxpayer  whose  property  is  destroyed  by 
fire  through  the  failure  of  the  company  to  sup- 

{tly  ■nlDcimt  water  for  its  extinguishment,  be- 
ag  a  ttenefldary  of  tiie  contract,  may.  Id  his 
own  name,  sue  the  company  for  the  damages 
SDBtained. 

2.  Where  a  water  company  contracts  with  s 
city  to  fumiah  water  in  such  quantity  that  it 
may  be  used  to  extinguish  fires  in  the  city,  the 
damage  resulting  to  an  owner  from  a  destruc- 
tion  of  hia  property  by  fire  by  failure  to  furnish 
the  water  Is  the  proximate  consequence  of  the 
breach. 

Falrcloth,  0. 3.,  and  Fnrches,  3.,  dissenting. 

Appeal  from  superior  court,  Ghdiftnd  coun- 
ty; Robinson,  Judge. 

Action  by  Cliarlotte  J.  Oorrell  against  the 
Qreenslwro  Water-Supply  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

King  &  Kimball,  for  appellant  Boyd  ft 
Brooks,  for  appeUee. 

CLABK,  J.  This  cause  Is  presented  upon 
complaint  and  demurrer.  The  complaint 
avers  authority  conferred  upon  the  dty  of 
Greensboro  by  its  charter  to  provide  water 
supplies,  either  by  erecting  waterwoAs  It- 
sdf  or  by  contract,  and  that  In  pursuance 
thereof  the  dty  contracted  wIUi  the  Greens- 
boro Water  Company  to  furnish  said  city 
"with  pure  and  wholesome  water  for  the  use 
of  Its  citizens,  and  of  force  at  all  times  suffi- 
cient to  protect  the  Inhabitants  of  the  dty 
against  loss  by  fire,"  giving  to  said  company 
exduslve  rights  of  eminent  domain  over  its 
streets,  alleys,  sidewalks,  and  public  grounds 
for  tbe  purpose  of  laying  and  operating  water 
mains,  pipes,  hydrants,  stands,  etc.;  th&t  sub- 
BeQuently  all  tbe  rights  and  property  of  said 
water  company  passed  by  sale  to  the  defend- 
ant; who  at  tbe  same  time  assumed  all  the 


dimes  and  oUIgatlons  Impoaed  ty  Oe  afoce- 
sald  contract,  and  both  the  defendant  and  Oe 
dty  had  acquiesced  In  the  same;  that  by  vir- 
tue of  said  contract  it  was  stipulated  and 
agreed,  Inter  alia,  that  the  water  cempaay 
Should  "gapsig  tbe  and  inhabitants  with 
pure,  good,  and  wholesome  water,  anltable 
for  all  domestic,  sanitary,  and  Are  purposes, 
and  fw  Individual  use**;  diould  "erect  and 
maintain  settling  basins,  fllterlng  galleries, iea> 
erroiiB,  water  towers,  pump  houses,  and  othff 
apportenancea  and  attachments  neceesary  or 
expedient  for  the  proper  conducting  and  car- 
rying on  aald  waterworks,  so  as  to  afford  at 
all  times  the  most  adequate  supply  for  all 
domestic  uses  and  fhe  greatest  protection 
against  flr&"  The  ranalnder  of  the  cony^alnt 
Is  as  follows:  "<8)  That  It  was  also  stlpidated 
and  agreed  by  and  under  said  contract  that 
the  said  water  compaiur  should  use  only  first- 
class  machinery,  pip^  hydrant^  ~valves, 
pumps,  etc.,  in  connection  with  said  water- 
works, and  that  the  said  works  should  be  com- 
plete In  all  Its  details  with  a  capad^  to  fnr^ 
ni^  one  and  a  half  mUllon  gallons  of  water 
every  twenty-feur  hours  against  a  pressure  of 
two  hundred  feet  head;  and  should  erect  a 
storage  water  tank  whose  top  water  level 
should  be  one  hundred  feet  above  the  surface 
of  the  ground  at  the  center  of  the  public 
squaze  and  to  be  of  a  capadty  of  100,000  gal- 
lons  of  water,  and  that  the  same  shall  be  fill- 
ed by  tbe  said  watw  cconpany  to  Ita  top  ev- 
ery day  an  hour  before  sundown.  And  for 
the  extinguishment  of  fire  In  said  dty  tbe  com- 
pany shall  erect  a  pump  house,  and  put  theK- 
In  a  pumping  engine,  which  shall  be  kept 
ready  at  all  times  to  supply  tbe  needed  fire 
pressure.  (9)  That  It  was  further  stipulated 
and  agreed  by  and  unto  said  contract  that 
the  said  water  company  should  erect  and  put 
In  seventy-five  bydrante  at  sudi  piacem  as  the 
dty  might  designate,  and  for  tbe  rents  of 
whldi  said  dty  of  Greensboro  was  to  pay 
tiiem  annually  $2,876.  And  In  pursuance  of 
such  agreement  and  compliance  therewith  on 
the  part  of  die  dty,  the  water  company  did 
erect,  and  their  successor,  tba  Greensboro  Wa- 
ter^upply  Oonqnny,  had  In  possessloD  and 
use  at  the  times  hereinafter  menttoned.  two 
hydrants,  one  100  and  tbe  other  about  200 
feet  distant  from  plaintiff's  store  bouses 
which  were  destroyed  1^  fire  on  the  date 
hereinafter  mentioned.  CIO)  That  by  the 
terms  of  said  contract  it  was  further  stipulat- 
ed and  agreed  that  the  said  water  company 
should  keep  a  pressure  of  water  for  fire  pur- 
poses sufficient  to  throw  six  streams  of  water 
from  six  bydranta  to  a  vertical  hdght  of  100 
feet  In  stUl  air,  each  stream  being  taken  traa 
one  hydrant  and  with  100  feet  of  boae  and  a 
1-lnch  ring  noszle;  and  the  said  company 
shall  constantly,  day  and  night,  excej^t  from 
uuavddable  accidents,  keep  all  tba  said  by- 
drante supplied  with  water  for  fire  service, 
and  shall  keep  them  in  good  order  tax  aald 
service.  <11)  That  said  contract  was  nude 
with  the  said  Greensboro  Watn  Oompany 
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and  extended  to  and  acqnlesced  In  by  th^ 
successor,  the  defendant  Oreenaboro  Waters 
Supply  Company,  for  the  nse  and  benefit  of 
all  its  property  owners  and  Inhabitants, 
amoag  which  was  the  plaintiff,  who  was  a 
property  owner  In  said  city  at  the  times  here- 
Inaftn'  referred  to  and  fior  seveiiil  years  prior 
thereto,  In  common  with  that  of  other  citizens 
of  said  city,  which  said  property  was  taxed 
at  its  fnU  value  to  raise  money  with  wblch  to 
lioy  said  hj'dnint  rents.    (12)  That  on  the 

night  of  the  day  of  Jwie.  1897,  a  flre 

broke  out  In  a  building  some  thirty  feet  dis- 
tant from  plaintiff's  store  rooms  on  the  south 
side  of  South  Elm  street  in  said  city.  That 
the  flre  alarm  was  at  once  turned  on,  and  in 
leas  than  ten  minutes  thereafter  the  Greens- 
boro Flre  Company  arrived  at  said  flre  with 
their  hose,  flre  engine,  and  other  appurtenances 
neceimary  for  the  ready  extinguishment  of 
said  fire.  That  the  said  flre  company  attached 
Its  hose,  which  were  in  every  respect  ade- 
quate and  snttlclent  tor  the  demands  of  the 
occasion,  as  plaintiff  Is  advised  and  believed, 
to  the  two  hydrants  above  mentioned,  one 
100  ft^t  from  said  store  rooms  and  the  other 
about  sOO  feet  distant,  each  of  which  said 
hydrants  were  sufficiently  near  to  said  store 
and  lot  to  have  afforded  water  adequate  for 
the  ready  extlnguiahment  of  said  fire.  If  the 
proper  pressure  had  been  on  same.   That,  not- 
withstanding the  promptness  of  the  fire  com- 
pany in  reaching  said  fire,  and  the  perfect 
aufliclency  of  its  equipments  to  convey  the 
water  to  same,  the  defendant,  as  plaintiff  Is 
advised  and  believes,  persistently,  carelessly, 
and  negligently  refused  to  furnish  said  hy- 
drants above  described  and  referred  to  with 
a  sutticient  pressure  of  water  to  extinguish 
said  flre,  and  by  reason  of  such  tortious  and 
negligent  conduct  on  the  part  of  the  defend- 
ant the  said  flre  spread  from  the  building  in 
which  It  originated,  and  Ignited  the  store 
room  of  the  plaintiff.    (13)  That  after  the  flre 
had  spread  to  and  caught  In  flames  the  build- 
ing of  the  plaintiff,  the  said  flre  company,  as 
plaintiff  is  advised  and  believes,  was  still 
present  with  Its  hose,  ladders,  buckets,  engine, 
etc.,  ready  to  use  Its  every  effort  to  extin- 
guish same;  and  while  the  said  fire  company 
bad  Its  hose  attached  to  said  hydrants  suffi- 
ciently near,  with  the  proper  pressure,  to  have 
Qiiickly  extinguished  same,  and  saved  plain- 
tiff's property  from  burning,  the  defendant 
persistently  refused,  neglected,  and  omitted 
to  have  the  flre  pressure  agreed  to  and  re- 
Quired  by  Its  contract,  and  only  furnished 
pressure  sufflclent  to  throw  a  stream  10  feet 
from  end  of  said  regulation  hose,  by  care- 
lessly, negligently,  and  wrongfully  falling  to 
keep  any  water  In  its  water  tank,  or  even  its 
bydrants  and  pipes  full,  and  not  having  Its 
pumping  engine  at  work;  by  reason  of  which 
negligent,  wrongful,  and  tortious  conduct  on 
tbe  part  of  the  defendant  the  plaintiff's  prop- 
erty Tvas  totally  destroyed  by  flre,  and  by  rea- 
son of  such  loss  she  has  been  damaged  in  the 
Buxu  of  9^.000.    (14)  That  the  said  flre  orlgl- 
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nated  In  an  adjacent  building  to  plaintiff's, 
and  that  the  destruction  of  her  property  by 
same  was  not  occasioned  by  any  mistake; 
carelessness,  or  negligence  on  her  part,  but 
solely  on  account  of  the  careless,  willful,  and 
wanttm  neglect  cm  the  part  of  the  defendant 
to  furnish  the  hydrants  above  referred  to  with 
the  water  which  they  were  required,  and  had 
obligated  themselves,  to  do,  and  upon  their 
doing  of  which  plaintiff  confidently  relied. 
(15)  That,  as  plaintiff  Is  advised  and  believes, 
defendant's  failure  to  provide  sufficient  water 
for  the  extinguishing  of  said  flre  was  not  oo 
casloned  by  any  unavoidable  accident  or  lack 
of  Y/aier  in  the  res^olr  from  which  they 
originally  take  same,  but  was  the  result  of 
a  wanton,  careless,  and  willful  neglect  and 
disregard  for  their  duties  and  otdlgatlou  con- 
tracted and  owed  to  the  several  Inhabitants 
of  the  city  of  Greensboro,  including  the  plain- 
tiff. Wherefore  i^Intlff  demands  judgment 
against  the  said  Greensboro  Water-Supply 
Comiwny  for  the  sum  of  $6,000  damages  and 
the  cost  of  this  action,  and  for  such  other  and 
further  relief  as  the  court  may  deem  plaintiff 
entitled." 

The  demurrer  admits  the  allegations  of  the 
complaint  to  be  true.  Those  grounds  of  de- 
murrer which  allege  omission  of  technical  or 
formal  averments  In  the  C(Hnplaint.  we  d^era 
not  well  taken,  and  to  require  no  discussion. 
The  demurrer  so  far  as  It  relates  to  the  merits 
of  the  case,  Is,  substantially,  that  the  com- 
plaint has  stated  no  cause  of  action  (1)  be- 
cause the  plaintiff,  though  a  citliten  and  tax- 
payer of  Greeusboro  (as  alleged  In  the  com- 
plaint), is  neither  a  party  nor  privy  to  the 
contract,  the  breach  of  which  is  the  foundation 
of  the  action;  (2)  the  failure  of  the  defendant 
to  furnish  water  was  not  the  proximate  cause 
of  the  plaintiff's  loss.  It  is  true,  the  plaintiff 
is  nelthor  a  party  nor  privy  to  the  contract,  but 
It  is  Impossible  to  read  the  same  without  see- 
ing that,  In  warp  and  woof,  in  thread  and 
fllllng,  the  object  Is.  the  comfort,  ease,  and 
security  from  flre  of  the  people,  the  cttlffins 
of  Greensboro.  This  Is  alleged  by  the  eleventh 
paragraph  of  the  complaint,  and  is  admitted 
by  the  demurrer.  Hie  benefit  to  the  nominal 
contracting  party,  the  city  of  Greensboro,  as 
a  corporation.  Is  small  In  comparison,  and, 
taken  alone,  would  never  have  Justified  the 
grants,  concessions,  privileges,  benefits,  and 
payments  made  to  the  water  company.  Upon 
the  face  of  the  contract,  the  principal  bene- 
ficiaries of  the  contract  In  contemplation  of 
both  parties  thereto  were  the  water  company 
<m  the  one  band  and  the  Individual  citizens  of 
Greenslwro  on  the  other.  The  citizens  were 
to  pay  the  taxes  to  fulfill  the  money  consid- 
eration named,  and  furnishing  the  individual 
citizens  with  adequate  supply  of  water,  and 
the  protection  of  their  property  from  fire,  was 
the  largest  duty  assumed  by  the  company. 
One  not  a  party  or  privy  to  a  contract,  but 
who  Is  a  beneficiary  thereof,  is  entitled  to 
maintain  an  action  for  Its  breach.  This  baa 
been  sustained  by  many  decisions  elsewhere. 
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SUls  T.  HarrlaoD,  104  Mo.  270,  16  S.  W.  198; 
Lawrence  T.  Fox,  20  N.  Y.  208;  Slmson  T. 
Brown,  68  N.  T.  355;  Vrooman  t.  Turner, 
69  N.  T.  280;  Wright  v.  Terry,  23  Pla.  160, 
2  Souti].  6;  Austin  v.  SeUgman,  18  Fed.  519; 
Burton  t.  LartUn,  36  Ean.  240,  13  Pac.  398. 
And  even  when  the  bmeflciary  Is  only  one  of 
a  class  of  persons,  If  the  doss  Is  sufficiently 
doslgoated.    Johannes  t.  Insurance  Co.,  66 
Wis.  60.  27  N.  W.  414.    It  was  considered, 
tbouj^  without  decision,  by  this  court.  In 
Ilaun  T.  Barrel!,  119  N.  C.  544,  548^  29  8.  B. 
Ill,  and  Sams  v.  Price,  119  N.  C  572,  29  S. 
E.  170.   E8[>eclally  Is  this  so  when  the  bene- 
ficiaries are  the  citizens  of  a  mu&lc^llty 
whose  votes  authorized  the  ccntract,  and 
whose  taxes  discharge  the  dnanclal  burdens 
the  contract  entails.  The  officials  who  execute 
the  contract  are  technically  the  agents  of  the 
corporation,  but  the  corporation  Itself  la  the 
agent  of  the  people,  who  are  thus  effectively 
prhiclpals  in  the  cimtract  The  acceptance  of 
the  contract  by  the  water  company  carries 
with  It  the  duty  of  supplying  all  persons  along 
its  mains.    Griffln  v.  Water  Co.,  122  N.  C. 
206.  30  S.  B.  319;  Haugen  v.  Water  C!o.  (Or.) 
28  Pac.  244.    In  Padncah  Lumber  Co.  v. 
Paducah  Water-Supply  Co.  (1889)  68  Ky.  340, 
12  S.  W.  554,  and  13  S.  W.  249,  It  is  held: 
"If  a  water  company  enter  Into  a  contract 
with  a  municipal  corporation  whereby  the 
former  agrees.  In  consideration  of  the  grant 
of  a  franchise  and  a  promise  to  pay  certain 
specified  prices  for  the  use  of  hydrants  to 
construct  waterworks  of  a  specified  character, 
force,  and  capacity,  and  to  keep  a  supply  of 
water  required  for  domestic,  manufacturing, 
and  fire  protection  purposes  for  all  the  in- 
habitants and  property  of  the  city,  a  taxpayw 
of  the  city  may  recover  of  the  water  company 
when,  tbrongb  a  breach  of  Its  contract,  he  Is 
left  without  means  of  extinguishing  flre,  and 
his  property  Is.  on  that  account  destroyed;" 
and  it  Is  therein  further  h^d:  "Where  a  party 
undertakes  to  furnish  water  in  such  mode 
and  quantity  that  it  may  be  used  to  extinguish 
fires  in  the  city  la  which  It  Is  to  be  supplied, 
damages  sustalnecl  by  the  destruction  of  build- 
ings by  the  f&ilure  to  so  furnish  such  water 
Is  a  lUktural  and  proximate  consequence  of  such 
breach  of  the  undertaking."    This  opinion  is 
based  upon  sound  reason,  and  is  adopted  by 
us.   It  Is  conclusive  of  both  points  raised  as 
to  the  merits  of  the  controversy  by  the  de- 
murrer.  Indeed.  It  could  not  be  doubted  that. 
If  the  cil7  buildings  were  destroyed  by  fire 
through  failure  of  the  d^endant  to  furnish 
water  for  their  protection,  as  provided  by  the 
contract,  the  city  could  recover.    New  Orleans 
&  N.  £.  It.  Co.  V.  Meridian  Waterworks  Co., 
18  C.  C.  A.  519,  72  Fed.  227.    Besides,  the 
complaint,  in  paragraphs  13  and  14,  alines 
that  the  defendant's  failure  to  furnish  water 
as  per  contract  was  the  direct  and  sole  cause 
of  the  loss,  and  this  is  admitted  by  the  demur- 
rer.  Thus,  the  question  really  narrows  down 
to  the  question  whether  the  beneficiaries  of  a 
contract,  who  furnish  the  consideration  money 


of  the  contract,  can  maintain  an  action  for 
damages  caused  by  its  breadi.  Tbe  case  of 
Paducab  Lumber  Co.  v.  Padticah  Water-Sup- 
ply Co.  (Ky.)  12  S.  W.  SM,  is  exactly  in  point 
was  reaffirmed  on  a  rehearing  (13  S.  W.  249). 
and  Is  followed  by  Dnncan  v.  Water  Co.  (Ky.> 
12  8.  W.  557,  making  three  dedsions  altogeth- 
er. The  decisions,  however  (12  In  number).  In 
other  states  where  the  question  has  been  pre- 
sented, are  tbe  other  way.  But  this  is  a  case 
of  the  first  impression  In  this  state,  and  deci- 
sions In  other  states  have  only  persuasive  au- 
thority. They  have  tmly  the  consideration  tr> 
which  tbe  reasoning  therein  Is  entitled.  Tbey 
are  to  be  weighed,  not  counted.  We  should 
adopt  that  line  which  is  most  consonaat  with 
justice  and  the  "reason  of  tbe  thing."  Did 
tlie  people  of  Greensboro  have  Just  cause  to 
believe  that  by  virtue  of  that  contract  they, 
as  well  as  tbe  corporation,  were  guarantied  a 
suthdent  quantity  of  water  to  protect  thdr 
property  from  Are;  and  did  tbe  water  com- 
pany understand  it  was  agreeing,  for  the  val- 
uable considerations  named,  to  furnish  a  sofll- 
dent  quantity  of  water  to  protect  private  as 
well  as  public  property  from  flre?  The  Inten: 
is  to  be  drawn  from  tbe  Instrument  Itself,  and 
on  Its  face  there  can  be  no  doubt  It  was  con- 
tracted that  the  water  sui^y  should  l>e  suffi- 
cient to  protect  private  as  well  as  public  prop- 
erty. If  so,  It  follows  that  when,  by  breach 
of  that  contract,  luivate  property  is  destroyed, 
the  owner  thereof,  one  of  tbe  ben^ci^iiles  con- 
templated by  the  contract  Is  the  party  In  in- 
terest and  he,  and  he  alone,  can  maintain  an 
action  for  his  loss.  As  is  said  by  Judge  Free- 
man, the  learned  annotator  of  the  American 
State  Beports,  In  commenting  on  the  fact  (Brii- 
ton  V.  Waterworks  Co.  [Wis.]  29  Am.  St  Rep . 
at  page  863;  a.  c.  51  N.  W.  84),  that  the  ma- 
jority of  decisions  so  far  rendered  were  ad- 
verse to  tbe  position  taken  In  the  Kentucky 
case  alwve  cited,  and  approved  by  ns:  "As 
none  of  the  courts  have  fftlrly  faced  what 
scans  to  be  the  Ic^cal  result  of  these  deci- 
sions, viz.  that  the  Injured  person  Is  Mi  with- 
out any  remedy  at  all.  it  must  be  admitted 
tiiat  the  subject  Is  left  In  an  extranely  unsat- 
isfactory position.  It  seems  to  be  universally 
agreed,  and  on  the  soundest  reasoning,  that 
the  dty  Itself  Is  not  liable  f<n-  foiltng  to  pro- 
tect the  property  of  tsxpsyers  from  (Ire.  im- 
less  made  liable  by  express  statutory  provf- 
dona.  Wright  v.  Caty  Coundl  of  Augusta. 
Ga.  241.  And  it  seems  equally  clear  that  fb** 
city  would  have  no  right  of  action  In  such 
case  in  behalf  of  tbe  taxpayer,  for  the  hB9is 
of  all  tbe  [adverse]  decisions  is  that  there  is 
no  privity  of  contract  between  the  taxpaypr? 
and  the  water  companies.  If  the  contract  W 
not  made  for  the  benefit  of  tbe  taxpayers  in 
stich  a  sense  that  they  can  sue  upon  It,  it  can 
hardly  be  maintained  that  tbe  same  contr^iii 
is  made  for  one  of  those  taxpayers  in  such  a 
sense  that  the  dty  can  recover  damages  in  bis 
name.  *  *  *  then,  neither  the  taxpay- 
&c  himself  nor  tbe  city  on  hla  behalf  can  sue 
the  company,  the  condusim  seems  to  be  that 
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the  loss  by  flra  In  these  cases  is  regarded  bj 
the  hiw  u  damsge  for  which  theie  Is  no  x»- 
dren.**  This  li  a  oomplete  roductlo  ad  ab- 
siudnni,  and  we  prefer  not  to  cooeur  In  cases, 
bowerer  nomerous,— there  are  probably  a  dos* 
en  scattered  throogb  half  a  doaen  states,— 
which  lead  to  aach  condnsion.  AU  these  eases 
(wbra  not  baaed  on  reference  to  the  other*) 
rest  npon  the  narrow  technical  baala  that  a 
cltlsen,  becanae  not  a  privy  to  the  contract, 
cannot  soe,  wher«i8  authorities  are  numwous 
that  a  bat^clary  of  a  contract,  thongb  not  a 
party  or  privy,  may  maintain  an  action  for  Its 
breach.  7  Am.  &  Eng.  Enc  Law  (2d  Ed.) 
105-105.  Here  the  water  company  contract- 
ed with  the  city  to  fumlah  certain  qnantltlea 
of  water  for  the  protection  of  the  propwty  of 
the  dty  aa  wdl  aa  of  the  city,  and  reoelTed 
full  consideration,  a  large  part  oS.  which  comes 
lu  the  shape  of  taxation,  paid  aimnally  by  those 
citizens.  On  a  Iveadi  of  the  contract,  whereby 
the  pn^ierty  of  a  dtlsen  la  destroyed,  he^  aa  a 
beneficiary  of  the  contract,  is  entltted  to  me; 
and  under  onr  Code  requiring  the  party  In  in- 
terest to  be  idaintUf  he  Is  the  only  one  who 
can.  Whether  there  was  a  breadi  of  the  con- 
tract, and  whether  it  waa  tlie  proximate  cause 
of  the  loss,  regarded  as  matters  of  fact,  wOl 
be  determined  by  the  jury,  if,  when  the  case 
goes  back,  the  defendant  shall  file  an  answer, 
as  It  baa  a  right  to  do  (Code,  |  272),  raising 
those  Issues.  But  In  ovemding  the  demurrer 
to  the  complaint  there  was  no  error.  Ab  was 
said  by  the  supreme  court  of  Kentucky,  when 
alfinnlng,  on  a  petition  to  rehear,  the  decision 
In  the  Fadocah  Case,  supra:  "The  water  com- 
pany did  not  coTenant  to  [nerent  occurrence 
of  fires,  nor  that  the  quantity  <tf  water  agreed 
to  be  fumtahed  would  be  a  certain  and  bf- 
fectoal  iKotectlon  againat  every  Ore,  and  eon< 
sequently  does  not  In  any  aense  occupy  the 
attitude  of  an  Insaro';  but  it  did  undertake 
to  perform  the  plain  and  dmjde  duty  of  keep- 
ing water  up  to  a  designated  height  in  the 
standplpe,  and.  If  It  failed  or  refused  to  com- 
ply with  that  undertaking,  and  such  breacSi 
was  the  proximate  cause  ot  destruction  of  the 
plalntliTs  property,  which  involves  issues  of 
fact  for  determination  by  a  Jury,  there  exists 
no  reason  for  Its  escape  from  answering  in 
damages  that  would  not  equally  avail  in  caae 
of  any  other  l»eacb  of  contract"  Affirmed. 

KAIBOLOTH,  a  J.,  and  FURCHBS,  J., 
dissent. 


MONTGOUEBT  r.  DELAWARE  INS.  CO. 
OF  PHILAnELPHTA. 

(Supreme  Court  of  South  Carolina.  April  18, 

1800.) 

ISBOaAJTOB — RSMOTAL  01  GoODS — ^WaIVM — IlT- 

STBOOTIOHS. 

1.  The  defense  to  an  action  on  a  fire  policy 
was  that  the  insured  property  had  been  remov- 
ed into  another  building  without  the  compnny'o 
consent.  There  was  evidence  that  the  com- 
pany's agent  knew  of  the  removal,  but  neither 


did  nor  said  anything;  that  the  premlnm  re- 
mitted by  the  agent  after  the  fire  was  retained 
by  the  company;  that  the  adjoater  after  the  firs 
stated  to  insured  that  he  would  not  auestioo 
the  removal,  and  endeavored  to  adjust  the  loss; 
tiiat,  during  protracted  negotiations  for  settle- 
ment, the  company  never  raised  the  question  of 
remoral;  that  the  company  wrote  Insured  that 
the  agent  had  written  the  risk  In  the  wrong 
company,  bat  was  aware  of  its  liability  unless 
it  could  ascertain  tlmt  its  agent  had  iesoed 
the  risk  lu  another  company,  and  erroneously 
placed  it  on  defendant's  renter;  otherwise,  ft 
would  have  to  pay  the  loss.  BM,  that  the  evi- 
dence was  anfilcient  to  go  to  the  jury  on  the 
question  of  waiver. 

2.  Where  the  contention  was  as  to  which  of 
two  places  the  parties  had  In  mind  as  the  lo- 
cation of  the  insured  property,  a  charge  that  If 
insurer  thought  of  one  place,  and  insured  of  en- 
other,  the  contract  was  good  for  any  ^lace  in 
the  town,  and  the  guestioa  of  location  was 
not  material,  was  error. 

Appeal  from  common  pleas  circuit  court  ot 
Marlon  coimty. 

Action  by  J.  D.  Montgomery  against 
Delaware  Insurance  Company  of  Phlladel- 
ptala.    There  was  a  Judgment  tor  plaintiff, 
and  defendant  appeals.  Reversed. 

WiUcox  &  Willcoz,  for  appellant  John- 
son &  Jolmsm,  for  respondent. 

JONES,  J.  The  defendant  company  ap- 
peals from  a  Judgment  against  it  in  favor  of 
Idalutiff,  upon  a  complaint  alleging  a  contract 
of  Insurance,  wberel^,  on  January  21,  1808, 
for  one  year,  defendant,  in  consideration  of  a 
premium  of  $17.50.  Insured,  against  loss  or 
damage  by  fire,  plaintiff's  printing  press,  com- 
posing straies,  stands,  types,  and  other  ma- 
terial and  appliances  usual  to  the  printing 
bosiness,  situated  In  the  town  of  Marlon,  S. 
C  The  special  defense  made  by  defendant 
was  that  the  property  was  so  Insured  "while 
located  In  the  two-stoiy  frame,  ahlngle-roof 
bnlldlng,  on  the  west  side  of  Main  St,  In  said 
town,  and  that  said  property  was,  without  the 
consent  of  defendant,  removed  therefrom  to 
a  dlfferuit  bnlldlng,  where  It  was  burned." 
The  idataitlff  alone  offered  testimony  in  tbe 
case,  wlilch  was  to  the  effect  that  no  written 
or  printed  policy  was  ever  Issued  and  deliver- 
ed to  plalntur,  but  fliat  he  paid  the  premium 
to  defendant's  agents  for  auch  insurance,  leav- 
ing tbem  to  deliver  the  policy  thereafter. 
That  on  the  agents'  policy  register  the  prop- 
erty waa  entered  as  Insured  under  policy  No. 
274,378,  and  described  as  located  In  these 
words:  "All  In  two4tory  frame  and  shlngle- 
roof  building  on  west  side  of  Main  St., 
Marion,  S.  C.:"  and  In  the  agents'  "Daily  Re- 
port" to  the  company  mailed  January  24, 
ISm,  It  was  so  described.  In  pl^ntiff's 
"Proofs  of  Loss"  claim  was  made  under  policy 
No.  2T4,)t7S,  "according  to  tlie  terms  and  condi- 
tions printed  In  said  policy."  In  which  plain- 
tiff described  the  property  as  located  as  above 
stated,  and  In  aald  proofs  of  loss  Is  this  state- 
ment: "The  building  described,  or  contain- 
ing the  property  described,  in  said  policy,, 
waa  occupied  at  the  time  of  the  fire  as  stated 
in  said  policy,  and  for  no  other  purpose  what* 
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ever.    A  fire  occurred  on  the  2d  day  of  De- 
cember, 1896,    •   *   ♦   by  which  the  prop- 
erty described  by  said  policy,  and  situate  as 
therein  named,  was  destroyed,"  etc.  That 
this  "Proof  of  Lobs"  was  made  oat  by  defend- 
ant's agents,  and  was  signed   by  plaintiff 
without  attention  being  directed  to  the  state- 
ment as  to  the  location  of  tbe  property.  It 
appeared  that  i>]alntifr  the  year  previous  in- 
sured the  same  property  at  the  agency  of 
Montgomery  &  White,  then  also  acting  as 
agents  for  defendant,  In  same  company,  and 
at  that  time  the  property  was  located  as 
atmre  described.  In  the  building  known  as  the 
"McKerali  Building,"  where  the  rate  was 
5^  and  that  after  some  three  months  plain- 
tiff removed  said  property  to  a  one-story 
frame  and  shingle-roof  building  on  tbe  west 
Bide  of  Main  street,  known  as  the  "Clark 
Building,"  and  secured  from  Montgomery  & 
White  a  rebate.    Defendant's  agent  White 
stated  that  he  knew  the  property  had  been 
moved  from  the  McKerali  Building  to  one  of 
less  risk,  and  that  he  bad  paid  a  ret>ate  there- 
for to  plaintiff,  but  he  was  not  positive  as  to 
the  time  of  the  removal;  that  he  had  paid 
no  rebate  fr<»n  the  premium  received  for  the 
insurance  In  question,  and  did  not  remember 
any  other  poUdes;  and  that  the  rate  paid  for 
the  Insurance  In  this  case  was  the  rate  of  the 
Clark  Building  (3^),  and  not  the  rate  of  the 
McKerali  Bulldhig  &^).   On  the  other  hand, 
plaintiff  was  positive  that  at  the  time  of  the 
Insurance  in  this  case  the  property  was  lo- 
cated In  the  Clark  Building,  and  that  the  de- 
scription locathig  it  In  tbe  McKerali  Build- 
ing was  a  mistake.    But  It  further  appeared, 
from  undisputed  testimony,  that  after  the  in- 
surance the  property  was  removed  to  the 
Harllee  Building,  and  then  later  to  the  Stack- 
house  Building,  where  It  was  burned  on  De- 
cember 2,  1896.    There  was  also  some  evi- 
dence tending  to  show  that,  while  no  f^pll- 
cation  was  made  to  defendant's  agents  for 
consent  to  removal,  they  had  knowledge  of 
the  removal,  but  neither  did  nor  said  anything 
about  It;  that  tbe  premium  iwld  to  the  de- 
fendant's agents  at  the  time  of  the  Insurance 
was  remitted  to  defendant  after  the  fire,  and 
was  retained  by  defendant;  that  defendant's 
adjuster  after  the  fire,  and  with  full  Knowl- 
edge of  the  removal,  stated  to  plaintiff  that 
he  would  not  make  the  matter  of  removal  a 
question,  and  thereafter  endeavored  to  ad- 
just the  loss  with  plaintiff,  the  only  difference 
between  them  being  as  to  the  value  of  the 
printing  press;   that.  In  the  protracted  ne- 
gotiations for  settlement  thereafter,  the  de- 
fendant never  raised  any  question  as  to  the 
removal,  which  was  raised  for  the  flrst  time 
In  the  answer  filed;  and  that  the  only  reason 
offered  by  defendant  for  not  settllog  the  loss 
was  that  policy  No.  274,373,  according  to  rec- 
ords  of  the  general  manager's  office,  was  is- 
sued to  another  person,  W.  W.  McEachen,  and 
expired  February  21,  1896,  which  complica- 
tion defendant  wished  time  to  solve  by  corres- 
pondence with  othsr  companies,  represented 


at  the  time  by  their  agents  Mon^mery  St 
White,  to  ascertain  If  any  (rf  them  had  issued 
a  policy  to  plaintiff  on  said  property.  From 
the  letter  of  the  general  manager  to  plaintiff's 
attorneys  dated  April  27,  1897.  we  quote  this 
language:  "A  claim  is  made  against  ns  un- 
der a  policy.  No.  274,373,  which  was  Issued  by 
Mon^omery  &  White  to  W.  W.  McEadien. 
being  fSOO  on  stock  of  merchandise.  It  was 
erroneously  entered  on  our  policy  register  as 
having  been  Issued  to  J.  D.  Montgomery. 
The  original  dally  report  was  received  by  ua 
In  due  course  of  mail,  and  our  records  tbov 
that,  being  Issued  for  only  two  months,  we 
queried  our  agents  In  reference  thereto.  In 
some  manner  this  dally  report  became  mis- 
laid in  our  office,  and,  when  the  loss  was  re- 
ported under  this  same  number,  we  wrote 
the  agents  for  a  duplicate  in  the  name  of  S. 
D,  Montgomery.  It  was  not  until  after  onr 
spedal  agent,  Clower,  bad  been  to  Marion, 
that  we  discovered  the  original  dally  r^mrt 
In  our  files.  Every  policy  fuml^ed  the 
Marion  agency  has  been  property  accounted 
for.  Therefore  It  Is  evident  that  no  policy 
was  ever  Issued  to  J.  D.  Montgomery  for  the 
Delaware  Insurance  Company.  It  Is  true 
that  Montgomery  &  White  accepted  pr^nlum 
for  this  Insurance  from  J.  D.  Montgomery, 
and  entered  It  on  their  poHcy  register,  but 
did  not  report  It  to  us  until  after  the  fire,  and 
then  in  response  to  our  request  for  a  dupli- 
cate daily  report  We  are  aware  of  the  fact 
that  this  action  on  the  part  of  our  agents 
would  create  a  liability  against  the  company, 
from  which  we  cannot  escape,  unless  it  can 
be  ascertained  that  in  the  general  careless- 
ness which  seems  to  have  prevailed  in  the 
Montgomery  &  White  agency,  that  a  policy 
of  another  company  was  Issued  and  errone- 
ously placed  on  our  re^ster.  We  have  writ- 
ten to  our  agents  for  a  list  of  the  companies 
which  they  represent,  and  It  Is  our  purpose  to 
ascertain  If  such  a  policy  ever  bad  been  re- 
ported to  one  of  the  other  companies.  If  not. 
then  It  is  perfectly  evident  to  us  that  we 
will  have  the  loss  to  pay,  and  the  head  office 
will  have  to  dedde  whether  we  shall  look  to 
Montgomery  &  White  to  reimburse  ns." 

After  all  the  evidence  was  In,  defendant 
moved  for  a  nonsuit  on  the  following  grounds; 
"That  the  testimony  shows  that  the  contract 
was  to  cover  property  located  in  a  certain 
building,  while  the  loss  was  sustained  in  an 
entirely  different  building,  and  that  no  re- 
quest was  ever  made,  and  no  pennls^on  ever 
given,  for  such  removal;  that  they  have 
shown  no  Insurance  contract  covering  any 
property  of  the  plaintiff  located  In  the  honst' 
In  which  tbe  property  is  proven  to  have  t>een 
destroyed."  The  motion  was  refused  on  the 
ground  that  It  had  not  been  proven  that  tbe 
parties  agreed  upon  any  location  of  the  prop- 
erty, and  that  the  question  of  fact  between 
the  parties  was  as  to  where.  If  anywhere,  tliia 
property  was  to  be  located. 

Exceptions  1,  2,  3,  and  4  Impute  error  to 
this  ruling.  The  question  we  have  to  con- 
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aider  Is  whether  there  was  error  In  refusing 
the  nonsuit,  and  not  whether  the  reason  giv- 
en ther^r  Is  correct.  We  are  of  opinion 
the  nonsuit  was  property  refused,  not  npon 
the  ground  assigned  bj  the  circuit  Judge,  but 
for  the  reason  that  there  was  some  evidence 
tending  to  show  waiver  of  the  right  to  deny 
Uat>lllty  on  the  ground  of  removal  of  the 
property,  which  was  proper  to  be  submitted 
to  the  jury.  This  conduslon  Involves  a  rul- 
ing by  us  that  the  right  to  deny  liability,  un- 
der a  policy  wherein  the  property  Insured  Is 
speclflcally  located,  on  the  ground  that  the 
property  wab  removed  and  wab  destroyed  at 
a  different  place,  may  be  waived  without  a 
new  contract,  upon  oonsldoatlon,  and  that 
the  evidence  to  sustain  such  waiver  may  be 
acts  and  declarations  of  the  Insnrar  after  loss 
whliA  tend  to  sbow  the  Intention  of  the  In- 
surer to  rdlnqnlsb  such  right  after  knowledge 
of  the  removal.  Klngmui  v.  Insurance  Co. 
(S.  a)  82  a  B.  702.  In  May.  Ins.  (Sd  Ed.)  | 
401a,  It  Is  sta^:  'Tlace  Is  also  material  In 
the  contract,  and,  unless  under  special  excep- 
tions, the  removal  of  the  subject-oaiatter'-ss, 
for  Instance,  a  stock  of  goods— from  the  phice 
where  tituated  when  Insured  leaves  nothing 
to  which  the  policy  can  attach  at  the  time  of 
the  loss,  though  no  doubt  a  recognition  1^  the 
Insurers  of  the  Talldl^  of  the  policy  after  no- 
tice <^  removal  wHI  have  the  ^ect  to  protect 
the  goods  In  their  new  place  of  deporit.** 
There  can  be  no  doubt  of  the  general  proposi- 
tion that  no  actl(Hi  will  lie  for  toss  of  proper- 
ty  Insured  at  a  spedflc  place  If  the  property 
Is  destroyed  at  a  totally  different  place,  be- 
canse  location  Is  an  element  In  the  risk  as- 
sumed. This  Is  BO,  not  because  the  policy  Is 
made  void  by  the  act  of  removal;  for  remov- 
al merely  does  not  void  the  policy,  since  If 
the  Insured  returns  the  property  to  the  origi- 
nal place  where  Insured,  during  the  term  of 
Insurance^  the  policy  then  covers  as  a  valid 
subslBting  contract,  unless  voided  on  som8 
other  ground.  Nor  Is  It  true  that  a  ptAlcj  is 
void  for  removal  of  tile  subject-matter  of  In- 
surance becauae  there  Is  nothing  to  which  It 
may  attech  after  removal,  since  the  policy 
will  attach  to  the  property  Insnred  wherever, 
during  the  term  <tf  the  policy,  the  property  Is 
located  as  warranted  In  the  poUcy;  but  the 
action  does  not  Ue  because  at  the  time  of  the 
loss.  If  lost  at  a  place  different  from  that 
spedfied,  tbe  risk  or  loss  Is  not  wmA  as  ctttnes 
within  the  terms  (tf  the  nmtract,  whldi  Is  val- 
id and  subsisting.  Manifestly,  the  Insurer 
could  consent  to  the  removal  oif  the  chattels 
at  the  time  of  removal,  and  thus  protect  them 
In  their  new  place  under  the  original  policy. 
So.  also,  oonld  the  Insurer,  at  any  time  be- 
fore loss,  0ve  meh  iwotectlng  consent  We 
•ee  no  good  reason  why  such  consent  may 
not  be  given  by  acta  and  conduct,  even  after 
loss.  The  question  at  last  Is,  has  the  Insurer 
at  any  time  rdlnqnlsbed  the  right  to  deny  Usr 


Ullty  for  the  cause  of  removal  after  knowl- 
edge, or  has  It,  by  Ite  conduct,  recognized  the 
polled  as  not  Invalid  on  such  ground,  and 
thereby  subjected  the  Insured  to  expense  or 
Inconvenience  In  the  reasonable  belief  that 
such  removal  was  consented  to  or  acquiesced 
In  by  the  insurer? 

Bat  we  think  the  circuit  Judge  committed 
reversible  error  In  diarglng  the  Jury  as  fol- 
lows: *'If  their  [the  (tartles  to  the  contract] 
minds  did  not  meet  on  the  question  of  the 
place,~If  one  thought  one  place  and  another 
thought  another  place,— and  the  money  pass- 
ed, then  I  charge  yon  that  In  all  other  re- 
specte  the  contract  of  Insurance  was  Intact, 
and  It  was  good  for  any  place  m  Marlon,  and 
the  question  of  location  was  not  a  material 
matter  upon  which  the  minds  of  the  parties 
met,"— which  charge  Is  the  Iwsis  at  the  fifth 
exception;  and,  having  so  charged.  In  falling 
to  charge,  as  requested  In  defendant's  fourth 
request,  as  follows:  **In  order  for  yon  to  find 
that  defendant  made  a  general  contract  of 
Insurance,  covering  property  wherever  locat- 
ed, yon  must  find  that,  at  the  time  when  the 
ctmtract  was  made,  the  agent  of  the  defend- 
ant understood  Out  he  was  making  such  a 
omtract,"- which  refnaal  to  charge  is  the 
basis  of  the  seventh  uceptlon.  The  charge 
was  erroneous,  for  under  It.  If  the  Jury  should 
conclude  that  idaintlff  Intended  to  insure  the 
ivoperty  In  the  Clartc  Building,  where  It  ac- 
tually wss,  and  tbe  defendant's  agmt  Intend- 
ed to  Insure  It  in  Oie  UcKerall  Bulldli^, 
where  he  mistakenly  supposed  It  to  be,  then 
the  Jury  were  at  liberty  to  regard  tbe  cm- 
tract  as  covering  the  jftoiferty  anywhere  In 
Maricm,  without  regard  to  the  questkm  fil 
waiver.  There  was  no  evidence  whatever  that 
either  party  contemplated  insuring  the  iwop- 
erty  at  the  time  of  the  contract  In  any  other 
place  In  Marlon  Hian  In  one  or  the  other  of 
two  places,  the  Clark  Building  or  the  McKeraU 
Building;  near  was  there  the  slightest  evi- 
dence that  elthw  party,  certainly  not  tbe  de- 
fendant contem^ted  InsmAnce  without  re- 
gard to  the  locatlMi  of  the  property.  The 
most  idalntlff  could  esjiect  under  the  evi- 
dence, on  this  point  was  to  have  the  contract 
treated  as  Insuring  his  prop^ty  where  It  ac- 
tually was  at  the  time  of  the  contract  and 
this  residt  Is  not  seriously  questioned  by  de- 
fendant This  point  Is  not  the  pivotal  point 
In  the  case;  for.  It  being  an  undisputed  fact 
that  tbe  property  warn  not  burned  at  elthev 
tbe  Clark  or  McKerall  Buildings,  but  at  the 
Stackhouse  Bulldhig,  the  plahitlfl  must  fail 
In  his  action,  unless  he  shows  waiver,  wblch 
Is  the  idvotel  point.  These  views  render  It 
unnecessary  to  oonsld»,  In  detail,  the  other 
exertions,  which  have  been  practically  dis- 
posed of  to  the  general  consideration  of  the 
case.  The  Judgment  ftf  the  drnilt  court  Is 
reversed,  and  Hie  case  remanded  tar  a  new 
trial. 
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BRAFFOBD  T.  BEBD. 
(Supreme  Court  of  North  CaroHua.    April  4, 
1899.) 

AFPBAL— TbjUIBOBIPT— DOOXBTIKG — MOTION  TO 
DiSUISB. 

1.  When  the  transcript,  oq  appeal,  reaches 
the  clerk  ot  the  supreme  court,  it  become*  part 
of  the  record,  and  the  parties  have  no  further 
coutrol  over  it 

2.  If  a  motion  to  dismiss  is  not  in  writing,  as 
required  b;  rule  45,  the  appeal  will  not  be  dis- 
missed, though  the  record  was  not  printed  when 
the  case  was  reached,  as  required  by  rule  30 
<28  S.  B.  T.). 

Appeal  from  superior  court  Cabarros  coun- 
ty; 

Action  by  W.  J.  Braffoid  against  Joel  Reed. 
From  a  judgment  for  the  latter,  the  former 
appeals.  On  motloD  to  dlamlsB.  Denied. 

JoDBB  4b  Tlllett,  for  appdtant  H.  8.  Pnr- 
/ear,  t(X  ai^ellee. 

FtTRCHES,  J.  tramcrlpt  of  appeal  In 

this  case  was  received  by  the  clerk  tbts 
oonrt  on  Tuesday  morning,  a  short  ttee  befwe 
10  o'clock,  and  In  Ume  to  have  been  docketed 
befbre  the  caU  of  the  Eighth  district.  When 
the  package  containing  the  transcript  'was  re- 
ceived by  the  derk,  the  attorney  of  the  appel- 
lant was  present,  and  said  to  him,  "Give  me 
'the  case;  I  don't  want  It  docketed."  The 
•clerk  banded  him  the  case,  and  he  took  it  out 
with  him.  In  a  few  moments  the  counsel  for 
-the  ai^lee  mqulred  of  t^  clerk  if  he  had 
^received  the  transcript  in  this  case,  and  he 
told  bim  that  be  had,  and  stated  to  bbn  what 
^d  taken  i^ace  between  him  and  tbe  appel- 
lant's counsel.  CoDDsel  for  the  appellee  In- 
sisted that  the  case  sboald  be  docketed,  and 
the  clerk  s«it  to  the  appellant's  counsel  for 
the  transcript,  and  put  It  on  his  docket.  \Vl»en 
the  docket  for  the  Eiglith  district  was  called, 
the  matter  was  brought  to  the  attentlou  of 
tbe  coart,  and  tbe  appellee's  counsel  contended 
that  the  ease  was  docketed,  and  moved  to  dis- 
miss the  appeal,  for  the  reason  that  the  record 
had  not  been  printed;  while  the  appellant's 
counsel  contended  that  it  was  his  appeal,  and 
be  had  a  right  to  control  the  matter,  and  did 
not  want  it  docketed  at  that  time,  as  he  would 
not  have  time  to  have  the  record  printed  be- 
fore the  case  would  be  called ;  that,  as  he  had 
a  right  to  control  it  aud  had  directed  tbe  clerk 
not  to  docket  tbe  case,  it  was  not  In  fact  or  in 
law  docketed.  As  this  point  bad  not  been 
directly  before  tbe  court.  It  reserved  the  ques- 
tion for  consideration  In  conference,  where  It 
was  held  that  when  a  case  on  appeal  eomos 
Into  the  possession  of  Hie  clprli  It  is  his  duty 
to  docket  it  at  once,  and  it  will  be  deemed  to 
Ik  docketed  from  that  time;  that  when  the 
transcript  reaches  the  clei*  It  then  becomes  a 
record  of  tbla  court,  and  neither  Hie  counsel  of 
the  appellant  nor  of  the  appHlee  has  any  con- 
trol over  it.  While  the  question  Is  not  di- 
rectly decided.  It  la  strongly  sustained  In  Cald- 
weU  V.  Wilaon,  121  X.  C.  423,  28  S.  E.  3(J3. 
The  court  having  held  that  the  case  was  dock- 


eted, tbe  appellee's  motloD  to  dlsmisB,  for  tlie 
reason  that  the  record  had  not  been  printed, 
as  required  by  role  80  (28  S.  E.  v.),  woiiU 
have  been  allowed,  but  for  the  fact  tltat  the 
counsel  for  the  amieOee  failed  to  comply  with 
rule  46  by  flllng  his  motion  in  writing.  Tbo 
case  wtil  therefore  stand  contlnned  for  such 
further  action  as  tike  parties  may  be  adrised 
and  as  tbe  court  may  deem  pn^u. 


LE  DUG  V.  ST^OOOMB. 
(Supreme  Court  of  North  Oarollna.    April  4, 

18990 

JimOHBNT  BT.  DarACLT  — VAOAnOH  — BlCUSABLB 

Nbolbox— DnsBBB  TO  AonoN— BOBA 

FlDB  ASSIOSBB. 

1.  An  agreement,  made  oeodente  lite  between 
plaintiff  and  defendant,  'n-hich  was  not  filed  or 
known  to  tbe  court  when  judgment  was  enter- 
ed, cannot  aathorize  the  vacaticm  of  a  default 
judgment  on  ttie  grouad  of  mistake,  inadver- 
tence, or  excusable  neglect. 

2.  Where  a  defendant  who  is  liable  for  a  debt 
makes  an  agreeinent  with  plaintiff  peodente  Ute 
that  DO  judgment  shall  be  eatered  against  him. 
and  that  he  shall  have  eredit  for  a  partial  pay- 
ment then  made,  and  plamtlff,  hi  violation  of 
the  agreement,  enters  judgment  by  default  fbr 
tlK  full  ankooat  of  tbe  M>t,  defCadant  haa  mo 
equity  against  the  judgment  in  the  hands  of  a 
purchaser  without  notice  of  the  agreement. 

3.  A  party  moving  to  set  aside  a  judgment 
by  default  must  show,  pvfana  CBde.  that  oe  Ims 
a  meritorious  defense. 

4^  The  party  aggrieved  must  move  to  vacate 
a  judgment  before  the  rights  of  Innocent  third 
persons  have  tatervened. 

Appeal  from  soperlor  court,  Comberlaod 
county;  W.  P.  Bynum.  Tr^  Judge. 

Action  by  W.  O.  Le  Doc,  receiver,  against 
A.  H.  Slooomb  and  others.  From  a  Judgment 
in  favor  of  plaintiff,  and  an  order  denying  a 
motion  to  set  It  aalde,  defendant  Slocomb  ap- 
peals. Affirmed. 

H.  L.  Oook.  for  appellant.  N.  W.  Bay  and 
N.  A.  Sinclair,  for  appellee. 

FAIROLOTH,  O.  J.  Tbe  lav  of  this  case 
must  be  applicable  to  the  fMlowing  tacts: 
"This  cause  coming  on  to  be  heard,  upon  mo- 
tion of  defendant  Slocomb  to  set  aside  tbe 
judgment  obtained  in  the  action,  the  matter 
being  beard  upon  affidavits  submitted  by  Imth 
sides,  the  court  finds  the  following  facts:  (I) 
That  summons  Issued,  returnable  to  the  Jan- 
nary  term,  1891,  of  tbe  superior  coart  of  said 
county,  on  the  11th  day  of  December,  ISdo. 
and  was  duly  served  on  December  15,  1800. 
(2)  The  action  was  brought  upon  a  note  for 
¥390,  dated  March  15,  1889.  due  thirty  days 
after  date,  with  Interest  at  elgbt  per  cent, 
from  maturity,  signed  by  A.  H.  Slocomb.  E. 
F.  Moore,  Thomas  McDanlel,  O.  Rosenthal, 
and  D.  Rose,  administrator  of  Mnrphj.  de- 
ceased.  (3)  That  Portly  after  the  aa-vfee  of 
the  summons,  to  nit,  December  27,  1880.  and 
before  the  cunmenoefBent  of  tbe  oonrt  to 
which  it  was  returnable,  aud  t>efore  the  plain- 
tiff hank  went  Into  tbe  hands  of  the  receiver, 
as  hereinafter  stated,  the  deCendanta,  A.  H. 
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Slocomb  and  Q.  RoeenthAl,  paid  to  the  plain- 
tiff bank  $221.38  as  their  proportionate  part 
of  the  note,  upon  the  understanding,  at  the 
time  of  the  payment,  that  the  bank  would  not 
take  Judgment  In  the  case  as  to  them  at  the 
term  of  court  to  which  it  was  returnable; 
that  said  agreement  was  made  with  and  a»> 
aented  to  bj  F.  W.  Thornton,  president  of  the 
bank,  and  O.  P.  McNeill,  Its  cashier.  In  the 
presence  of  its  attorney,  Thos.  li.  Sntton, 
who  had  charge  of  the  case,  and  the  said  atp 
loraey,  in  the  presence  of  said  parties,  drew 
a  certain  paper  writing,  or  bond,  embodying 
the  terms  of  the  said  agreement,  as  foUows, 
to  wit:  'I,  A.  H.  Siocomb,  hereby  bind  my- 
self onto  the  People's  National  Bank  In  the 
sum  of  ¥300  for  the  payment  .to  them  of  the 
balance  of  the  Judgment  to  be  obtained  in  the 
suit  against  myself,  Q.  Rosenthal,  Lucy  Ho- 
Daniel,  administratrix  of  Thos.  McDanlel, 
and  D.  Bose,  administrator  of  David  Murphy, 
deceased,  now  pending  In  the  superior  court 
of  Cumberland  county.  The  purpose  and  con- 
dition of  this  bond  is  that  said  bank  will  not 
take  Judgment  against  said  A.  H.  Slocomb 
and  Q.  Eosentbal  on  the  $380  In  ault,  and.  It 
they  shall  fail  collecting  out  of  the  otlier  par- 
ties the  amount  due  by  them,  the  said  A.  H. 
Slocomb  la  responsible  tor  the  balance.  This 
is  done  upon  the  said  A.  H.  Slocomb  and  Q. 
Rosenthal  paying  an  amount  which  would 
be  their  proportionate  share  In  the  event  that 
the  other  parties  are  solvent,  and.  If  the  said 
bank  shall  find  it  necessary  to  pursue  said  A. 
H.  Slocomb  and  O.  Rosenthal  further  la  the 
collection  of  the  balance,  thea  tUa  amount, 
$221.38,  ia  to  be  credited  upon  the  Judgment 
T8.  claim.  [Signed]  A.  H.  Slocomb.  Wit- 
ness: [Signed]  D.  D.  Haigh.'  That  up- 
on the  payment  of  the  amount  aforesaid,  and 
the  signing  of  said  bond,  the  said  president 
and  cashier  Instructed  the  attorney,  Thoa.  EL 
Sutton,  to  nouanlt  said  caae  as  to  said  Slo- 
comb and  G.  Rosenthal,  and  be  promised  Slo- 
comb that  he  would  do  so,  and  said  <^cer» 
promised  Slocomb  that  said  case  should  be 
so  nonsuited,  as  they  agreed  to  do.  (5)  That, 
notwithstanding  said  agreenunt,  at  the  May 
term,  1891,  of  said  court  Judgment  was  en- 
tered against  Slocomb  and  the.  others  for  the 
entire  amoant  of  the  note,  without  the  credit 
even  of  the  amount  paid  as  alleged.  (6)  That 
aald  Slocomb  did  not  learn  or  actually  know 
that  said  Judgment  was  rendered  against  him 
until  a  long  time  after  It  was  taken,  namely. 
In  July.  1893;  did  not  know  that  said  Judg- 
ment was  still  standing  against  him;  and 
be  caused  notice  of  a  motion  to  be  made  at 
November  term,  1896,  of  Uiis  court  to  be 
served  upon  said  Ray,  the  purchaser  of  the 
Judgment,  that  he  would  move  that  said  Judg^ 
ment  be  set  aside  upon  the  ground  that  It 
was  rendered  through  mistake,  inadvertence, 
excusable  neglect,  and  in  the  face  of  an  agree- 
ment on  the  part  of  the  plaintiff  that  Judg* 
ment  would  not  be  taken,  but  the  caae  non- 
suited, at  OiBt  terji,  upon  the  greand  aH  out 
tat  tbe  bond  or  asnnment  stgned  fev  mSA  fllo- 
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comb  to  said  bank;  a  copy  of  aald  bond  be- 
ing attached  to  said  Slocomb's  affidavits  on 
file  in  the  hearing  of  this  motion.  (7)  That 
the  notice  of  motion  for  leave  to  Issne  execu- 
tion before  the  clerk  was  conttnoed  by  him 
to  tbe  said  November  court,  and  by  the  Judge 
thereof,  from  time  to  time.  (8)  That,  after 
the  Issuing  of  the  summoBS.  the  plaintiff 
bank  waa  placed  In  cbat^e  of  W.  6.  Le  Due, 
receiver,  l>y  the  comptrolter  o*  the  curren- 
cy, and  said  Slocomb,  mttev  learning  that  at 
the  return  term  Judgment  was  rendered 
against  him,  a  short  time  before  tbe  sale  of 
assets  and  purchase  by  N.  W.  Rj^  went  to 
said  receiver,  and  he  promised  that  said  Judg- 
ment should  not  remain  against  him,  but 
that  said  agreement  would  be  carried  out  as 
far  as  waa  possible  by  canceUatlui  of  the 
Judgment  as  to  htm.  That  at  tlie  sale  ot 
the  assets  of  the  bank  by  the  receiver  the 
said  Judgment  on  the  $880  note  executed  by 
Slocomb  and  others  was  purchased  by  N.  W. 
Ray  for  value,  without  notice  of  any  agree- 
ment or  understanding  between  the  bank  and 
Slocomb  or  the  receiver  and  Slocomb,  and 
the  said  Judgment  was  duly  transferred  and 
assigned  to  said  Ray,  who  is  now  the  owner 
thereof.  (10)  That  the  defendant  Slocomb 
has  ^wn  no  nserltorioas  defense  to  the  ac- 
tion on  the  said  note.  (11)  That  the  bank 
did  not  pursue  its  remedies  by  seeking  to  col- 
lect the  balance  of  the  note  or  judgment  out 
of  the  other  defmdants.  Upon  tbe  foregoing 
facts  the  court  refuses  the  motion  to  set 
aside  the  said  Judgment  because  (1)  there 
waa  no  mistake  or  excusable  neglect  In  the 
taking  of  said  Judcment;  (2)  because,  even 
If  there  had  been  an  agreement  between  the 
bank  and  Slocomb  that  the  bank  would  non- 
suit the  case  as  to  blm,  the  purchaser  of  this 
Judgment  Is  not  affected  by  any  such  agree- 
ment; (8)  the  application  to  set  aside  said 
Judgment  Is  not  made  In  due  time.  Leave  to 
Issue  execution  Is  granted.  The  defendant 
Slocomb  excepts  to  this  Judgment,  and  ap- 
peals to  the  supreme  court.  The  facts  found 
the  court  and  the  Judgment  shall  consti- 
tute the  case  on  appeal." 

Parties  to  an  action,  when  brought  in,  must 
take  uotlce  of  all  orders  and  Judgments  made 
therein;  and  this  case  Is  an  illustration  of 
the  consequence  of  failure  to  attend  and  taKe 
actual  notice  of  the  proceedings.  The  de- 
fendant failed  to  answer  the  complaint,  and 
Judgment  final  by  default  was  entered.  The 
Judgment  is  regular  in  all  respects,  and  has 
no  infirmity  In  It.  The  defendant  had  a  pri- 
vate written  agreement  with  the  bank  that 
no  judgment  should  be  entered  at  that  term 
of  the  court.  This  agreement  waa  not  filed, 
or  brought  to  the  attention  of  the  court. 
There  was.  then,  only  a  breach  of  said  con- 
tract, which  in  no  way  affects  the  regularity 
of  the  Judgment.  The  defendant  has  no  equi- 
table ground  for  his  motl<wi  to  set  the  Judg- 
ment aside,  because  It  is  admitted  the  de- 
fendant owed  man  was  UiUde  for  the  debt, 
and  that  tbe  Jodgment  waa  «itend  fior  the 
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true  amount,  aad  the  plaintiff  agrees  to  credit 
the  Judgment  with  the  amount  paid  hy  the 
defendant  before  judgment.  There  was,  then, 
no  equity  to  follow  the  Judgment  Into  the 
bands  of  the  assignee  or  purchaser  of  the 
judgment,  who  took  It  without  notice  of  said 
agreement  between  the  original  parties. 

There  Is  another  ground  fatal  to  the  de- 
fendant's motion,— that  he  does  not,  In  his 
affldavtt  or  otherwise,  allege  that  be  has  any 
meritorious  defense  to  the  action  if  the  Judg- 
ment should  be  set  aside.  The  morer  in  such 
cases  must  at  least  set  forth  a  case  amount- 
ing prima  facie  to  a  valid  defense,  to  be  deter- 
mined by  the  court,  and  not  by  the  party. 
Mauney  r.  Oldney,  88  N.  O.  200.  The  party 
aggrieved  must  move  to  vacate  a  Judgment 
before  the  rights  of  Innocent  third  parties 
have  intervened.  Vlck  v.  Pope,  81  N.  C.  22. 
The  same  principle  is  declared,  and  the  sub- 
ject discussed  at  length,  by  Merrimon,  J.,  in 
StanciU  V.  Oay,  02  N.  a  456.  No  error.  Af- 
firmed. 


KBNDRICK  V.  MUTUAL  BEN.  LIFE 

INS.  CO. 

(Supreme  Oourt  of  North  Carolina.    April  4, 
1899.) 

Lm  IirauKAMCi— PouoT— DsLnnrBT — Cohotkdo- 

TIOM  —  pATHSaT  OW  FBXHIDM  —  SnOTFEL  —  IS- 

sraoonoMs  to  Aobht— Fabol  BvnnNon  —  Sub- 

IMBBIOH  OF  IlSUSS. 

1.  In  the  absence  of  evidence,  a  policy  of  life 
insarance  is  presumed  to  have  been  delivered 
at  the  time  it  bears  date,  wbere,  on  the  death 
of  insured,  it  ia  in  poBsesslon  of  the  beneficiary. 

2.  An  aclEnowIedgnient,  in  a  policy  of  life 
insurance,  of  the  receipt  of  the  premium,  can- 
not be  contradicted  by  parol,  to  invalidate  the 
contract,  in  the  absence  of  fraud  in  procuring 
the  delivery  of  the  policy. 

S.  In  the  absence  of  fraad  or  concealment, 
payment  of  the  premiam  on  a  delivered  policy 
of  life  insurance  a  few  hours  before  the  death 
of  insured,  who  was  then  very  ill,  is  a  com- 
pliance with  a  condition  that  the  policy  shall 
not  be  effective  "unless  the  first  premium  shall 
have  been  actually  paid  during  the  lifetime  of 
the  Insured." 

4.  lustmctiona  to  an  agmt  of  a  life  Insur- 
ance company,  of  which  insured  had  no  knowl- 
edge, are  not  binding  on  the  latter. 

5.  Where  an  insurance  policy  is  reasonably 
susceptible  of  two  constructions,  the  one  more 
favorable  to  insured  is  adopted. 

6.  Where  a  policy  was  susceptible  of  two 
constructions,  and  the  insurance  affent  save  it 
one,  and  insured  was  misled  thereby,  the  com- 
pany could  not  claim  forfeiture  because  insured 
did  not  follow  the  other  construction. 

7.  Where  an  agent  of  a  life  insurance  com- 
pany received  a  check  in  payment  of  a  premi- 
um, and  directed  it  to  be  mailed  to  the  com- 
pany, the  time  of  mailing  was  the  time  of 
payment,  the  check  being  honored  on  presenta- 
tion. 

8.  The  court  having  submitted  an  issue  pre- 
senting every  phase  of  a  party's  contention 
without  prejudice,  it  need  not  submit  other  is- 
sues, though  requested  so  to  do. 

Appeal  from  superior  court,  Ue(^enburg 
county;  Starbuck,  Judge. 

Action  by  IMattie  A.  Kendrld^  against  the 
Mutual   Benefit   Life   Insnranoe  Ctunpany. 


From  a  Judgment  In  favor  of  plalnttff.  de- 
fendant appeals.  Afilrmed. 

Burwell,  Walker  ft  Gander,  tot  iqipeUant. 
Jones  ft  TlUett,  for  appellee. 

CLARK,  J.  John  P.  Kendrldt  applied  for 
Insurance  on  his  life  in  the  defendant  company 
for  the  ben^t  of  his  wife,  the  plaintiff,  and 
on  the  16tb  of  July,  1897,  the  defendant  Is- 
sued its  policy  in  accordance  with  the  terms 
of  the  application,  which  was  delivered  by  its 
agent  to  him  a  few  days  thereafter.  He  waa 
afterwards  taken  111  with  typhoid  fever,  and 
died  on  the  15th  of  September,  1897.  The  pol- 
icy recited  the  payment  of  the  premium, 
though  In  fact  It  was  not  paid  nntll  a  few 
hours  before  and  Id  fact  on  the  same  day  on 
whlcb  the  Insured  died;  the  payment  being 
tben  made  for  him  by  a  friend,  and  accepted 
by  the  local  agent  with  full  knowledge  of 
Kendrlck's  critical  condition.  This  agent  had 
theretofore  Indulged  the  payment,  stating  that 
It  would  be  sufficient  If  the  payment  was  made 
during  Kendrick's  life.  The  policy  contained 
a  provision:  "This  policy  does  not  take  Hfect 
until  the  first  premium  shall  have  been  actual- 
ly paid  during  the  lifetime  of  the  assured.** 
There  was  In  the  Instructions  of  the  company, 
in  the  hands  of  its  agents,  a  further  provision 
that  "when  a  premium  la  paid  more  than  thir- 
ty, and  within  sixty,  days  after  dne.  m  cer- 
tlflcate  of  good  health,  signed  by  the  appli- 
cant, win  be  required."  It  was  not  shown 
that  John  F.  Kendrkk  had  notice  of  this  in- 
struction. 

These,  In  substance,  were  the  facts:  The 
plalntifF,  to  whom  the  policy  was  payable,  was 
in  possession  of  the  policy,  and,  the  death  of 
the  Insured  being  admitted,  this  made  out  a 
prlma'facle  case.  In  the  absence  of  evidence, 
the  policy  is  presumed  to  have  been  delivered 
at  the  time  It  bears  date.  Meadows  v.  Cosart. 
76  N.  C.  450;  Lyerly  v.  Wheeler.  &4  N.  C. 
200.  The  authorities  are  numerous  and  quite 
uniform  that  the  acknowledgment  In  the  policy 
of  the  receipt  of  the  premium  estops  the  com- 
pany to  contest  the  validity  of  the  policy  on 
the  ground  of  nonpayment  of  the  premium.  In 
so  far  as  It  is  a  mere  receipt  for  money.  It  Is 
only  prima  facie  like  other  receipts,  and  wtU 
not  prevent  an  action  to  recover  the  money  If 
not  In  troth  paid;  but.  In  so  far  as  It  ia  a  part 
of  the  contract  of  insurance.  It  cannot  be  con- 
tradicted by  parol  to  invalidate  the  contract, 
in  the  absence  of  fraud  In  procuring  the  deliv- 
ery of  the  policy.  The  mle  Is  thus  stated  in 
2  Bid.  Ins.  §  1128:  "As  a  general  rule,  it  has 
been  held  in  the  United  States  that  while 
such  a  receipt  will  prevent  the  insurer  from 
proving  the  premium  was  unpaid  In  order  to 
show  the  policy  was  void  from  Its  Inception, 
It  may  be  contradicted  in  order  to  show,  on  a 
suit  for  prelum,  that  no  payment  liad  been 
made," — citing  numerous  cases  in  the  note.  To 
same  effect,  the  taw  Is  summed  up  and  stated 
In  19  Am.  &  Eng.  Enc.  Law,  1126;  and  In 
Basch  T.  Insurance  Co.,  35  N.  J.  Law,  428i,  In 
a  very  dear  atatement  by  Beailor*  0.  dtinc 
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Insarance  Co.  v.  Fennell,  48  lU.  180;  New 
York  Gent.  Ins.  Co.  v.  National  Protection  Ins. 
Co.,  20  Barb.  471.  Chancellor  Kent  says  (3 
Comm.  360):  "The  receipt  of  the  premium  In 
the  policy  is  conclusive  of  payment,  and  binds 
the  Insurer,  unless  there  la  fraud  on  the  part 
of  the  insured."  Tq  like  purport,  Insurance 
Go.  T.  Oilman,  112  Ind.  7,  13  N.  B.  118;  Golt 
T.  Insurance  Co.,  25  Barb.  188,  182;  Insur- 
ance Co.  T.  Booker,  8  Heisk.  606;  Insurance 
Co.  T.  Wolf.  87  m.  354,  356;  Insurance  Co.  t. 
Mueller,  77  HI.  22,  24;  Phil.  Ins.  61  614.  515; 
Famum  r.  Insurance  Co.,  83  Cal.  24C,  23  Pac. 
869;  Michael  v.  Insurance  Co.,  10  La.  Ann. 
737;  Insurance  Co.  v.  Cashow,  41  Md.  60,  76. 
In  striking  analogy  is  the  same  rule  aa  to  re- 
ceipts in  deeds.  In  3  Washb.  Real  Prop.  614. 
the  fourth  rule  applying  to  receipts  in  deeds  is 
aa  follows:  "Although  it  la  always  compe- 
tent to  contradict  the  recital  In  the  deed  as  to 
the  amount  paid,  In  an  action  involTlng  the  re- 
covery of  the  purchase  money,  or  as  to  the 
measure  of  damages,  in  an  action  upon  the 
covenants  in  the  deed,  it  is  not  competent  to 
contradict  the  acknowledgmoit  of  a  conaid- 
c-ratlon  paid,  in  order  to  affe<4  the  validity  of 
the  deed  in  creating  or  passing  a  title  to  tlie 
estate  thereby  granted."  This  Is  quoted  and 
approved  in  Barbee  v.  Barbee,  108  N.  C,  at 
page  584,  and  18  S.  E.  216;  and  it  may  be 
said,  in  passing,  that  the  difficulty  in  recon- 
ciling opinions  expressed  In  that  case  was  due 
to  the  failure  to  note  the  double  aspect  of  a 
recital  In  a  deed  of  payment  as  being  a  mere 
receipt  for  money,  and  therefore  only  prima 
facie,  in  an  action  to  recover  the  money,  and 
as  being  sometimes  also  a  part  of  the  contract, 
and  therefore  not  to  be  Impeached,  except  for 
fraud,  etc.,  wb^  the  validity  or  effect  of  the 
contract  depends  on  prepayment,-— a  distinc- 
tion which  is  clearly  pointed  out  by  Ashe,  J., 
in  Harper  v.  Dail,  92  N.  C.  SOi,  dtlng  WUaon 
V.  Derr,  69  N.  C.  137. 

The  above  proposition  being  tme,  even 
when  the  policy  Is  made  payable  to  the  es- 
tate of  the  insured,  a  fortiori  the  defendant 
company  is  estopped  when  the  l>eneficlary  is 
a  third  party.  Kline  v.  Association,  111  Ind. 
462,  11  N.  K  620.  Certainly,  it  is  not  the 
defendant  who  can  except,  because  the  court 
charge  the  Jury:  "If,  when  the  policy  was 
handed  to  Kendrlck  by  the  agent,  it  was  not 
the  understanding  that  it  should  then  take 
effect  aa  a  policy,  then  Kendrlck  could  not,  by 
sending  this  amount  m  a  payment,  create  or 
put  In  force  a  contract  of  Insurance,  although 
the  agent,  during  Kendrlck's  sickness,  may 
have  agreed  and  directed  that  he  should  do 
BO.  On  the  other  hand,  although  defendant 
may  show  that,  as  a  fact  the  recital  of  the 
payment  of  premium  was  not  true,  yet,  if  the 
policy  was  delivered  to  operate  as  a  contract 
of  intrurance,  it  cannot  contend  that  the  policy 
was  invalid  because  the  premium  was  not 
paid"  at  time  of  delivery.  If  it  be  conceded, 
contrary  to  authorities  above  recited,  that  the 
proviso  In  the  jpollcy  that  it  shall  not  1m  ef* 
fectlvek  "tmlesB  the  fliit  premium  shall  have 


been  actually  paid  during  the  lifetime  of  the 
insured,"  removed  the  estoppel  arising  from 
the  acknowledgment  of  the  receipt  of  tbe 
money,  the  condition  was  complied  with  by 
the  actual  payment  of  the  money  in  the  llfe^ 
time  of  the  insured,  which  related  back  to 
the  date  of  the  policy.  Tbe  instruction  to 
agents,  as  recited  in  the  letter  of  the  general 
ageat.  that.  If  the  premium  was  paid  more 
tlian  30  days  after  due,  there  must  be  a  health 
certificate.  Is  evidence  against  the  company 
that  credit  or  indulgence  on  payment  was  al- 
lowable; but  the  terms  that,  after  30  days* 
delay,  a  health  certificate  is  required,  is  not 
binding  on  the  Insured,  who  Is  not  shown 
to  have  had  knowledge  of  It,  and  who,  even 
if  he  had,  might  well  rely  upon  the  simple 
provision  in  the  p<^lcy  itself  that  the  pay^ 
ment  must  be  made  "during  life,"  and  the 
assurance  of  the  agent  that,  if  It  was  done, 
It  would  be  sufficient.  Horton  v.  Insurance 
Co.,  122  N.  G.  498,  28  S.  B.  844;  Insurance 
Co.  V.  Wilkinson,  13  WaU.  222.  It  is  true,  In 
Whitley  V.  Insurance  Co.,  71  N.  a  480,  it  Is 
held  that  the  representation  of  good  health 
continues  up  to  the  consummation  of  the  con- 
tract. There,  the  policy  was  not  delivered 
till  more  than  a  month  after  tbe  death  of  the 
insured,  and  tbe  agent  was  Ignorant  of  the 
condition  of  the  Insured.  In  the  present  case 
the  contract  was  consummated  by  the  uncon- 
ditional delivery  of  the  policy  acknowledging 
receipt  of  payment,  and.  If  that  acknowledg-* 
ment  can  be  varied  by  the  provision  that  the 
policy  was  not  valid  unless  the  premium  was 
"actually  paid  during  life,"  this  condition 
was  compiled  with.  There  was  no  suppress 
slon  of  Information  or  fraud,  for  the  agent 
knew  the  condition  of  the  Insured  when  tau 
received  the  premium.  The  authorities  cited 
in  Whitley's  Case,  supra,  do  not  8UK>ort  the 
construction  sought  to  be  placed  on  that  opin- 
ion by  the  defendant.  It  would  be  contrary 
to  every  rule  of  construction  to  restrict  the 
obligation  of  a  promisor  beyond  the  plain 
meaning  of  his  words.  On  the  contrary,  the 
uniform  rule  of  construction  of  insurance  pol- 
icies is  that,  if  reasonably  susceptible  of  two 
constructions,  that  one  will  be  adopted  which 
is  more  favorable  to  the  Insured,  National 
Bank  v.  Insurance  Co.,  95  U.  S.  673.  In  Hoff- 
man V.  Insurance  Co.,  32  X.  Y.  413,  the  rule  is 
laid  down  by  the  New  York  court  of  appeals 
as  follows:  "It  is  a  rule  of  law,  as  well  aa 
of  ethics,  that  where  the  language  of  a  prom- 
isor may  be  understood  in  more  senses  than 
one.  It  Is  to  be  Interpreted  in  the  sense  In 
which  he  had  resson  to  suppose  it  was  under- 
stood by  the  promisee.  Potter  v.  Insurance 
Co.,  6  Hill,  147,  149;  Barlow  v.  Scott,  24  N. 
Y.  40.  It  Is  also  a  familiar  rule  of  law  that 
If  it  be  left  in  doubt.  In  view  of  tbe  general 
tenor  of  the  Instrument  and  the  relations  of 
the  contracting  parties,  whether  given  words 
were  used  In  an  enlarged  or  a  restricted  sense, 
other  things  being  equal,  that  construction 
should  be  adopted  which  Is  most  beneficial 
to  the  promisee.   Co.  Lltt  188;  Bac.  Max,. 
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Teg.  8;  Doe  v.  Dixon,  9  East,  16;  Marrln  t. 
Stone,  2  Oow.  806.  This  rule  has  been  ver^ 
uniformly  applied  to  conditions  and  provlMW 
In  policies  of  Insurance,  on  the  ground  that, 
tboagh  they  are  Inserted  for  the  benefit  of 
the  nnderwriters,  their  office  Is  to  limit  the 
force  of  the  principal  obUgatlon."  In  Good- 
iTln  T.  Association,  97  Iowa,  226,  66  N.  W. 
157,  the  supreme  court  of  Iowa  states  the  rale 
as  follows:  "The  tenets  established  for  the 
guidance  of  the  coorts  in  such  matters  are 
well  understood,  and  no  one  Is  better  estab- 
lished than  that  in  all  cases  the  policy  most 
be  liberally  constmed  In  favor  of  the  assured. 
BO  as  not  to  defeat,  without  a  clear  necessity, 
his  claim  for  indemnity.  And  when  the 
words  used  may,  without  violence,  be  given 
two  interpretations,  that  which  will  sustain 
the  claim  and  cover  the  leea  should  be  adopt- 
ed." The  court  cites  a  luge  namher  of  au- 
thorities to  sustain  the  propoaltlon,  and.  In- 
deed, the  antiioritlea  seem  uniform. 

Besides,  the  agent  of  the  company  put  the 
same  conatruction  upon  the  poUey,  and  saM 
that  it  woold  be  auffldent  if  the  payment  was 
made  "darins  lifetime,"  and.  If  this  bad  mis- 
led the  insnred,  it  would  have  be«u  fraud  for 
the  compaay  to  avail  Ita^  of  a  forfeltare 
thus  procured.  McMaster  v.  Insurance  Co., 
78  Fed.  86;  InBioance  Cb.  v.  Cliamberlaiii, 
132  U.  8.  304.  10  Snp.  Ot  87.  The  agent  di- 
rected the  "check  to  be  mailed."  and  the  time 
of  the  malUng  was  the  time  of  payment  (tba 
check  being  honored  on  preaentatUm).  Whit- 
ley V.  Insurance  Co..  supra.  Brery  phase  of 
the  def«idant'B  contention  could  be  and  was 
presented  without  iirejudlee,  under  the  Issue 
submitted  bj  the  coart,  and  therefore  the  r^ 
fusal  to  submit  other  Iseuea,  though  uked.  Is 
not  error.  Pretzfelder  t.  Inmzanoe  Oc,  128 
N.  C.  164.  81  S.  B.  470. 

Afflrmad. 


LEHMAN  et  ux.  v.  TICE. 
(Supreme  Court  of  North  Carolina.    April  11, 
1809.) 

Sai-Orr  ajtd  CornirBBouiu — Ikbtbcotiohs. 
On  an  Issue  as  to  whether  defeodaut  ia  eo- 
titled  to  recover  on  counterclaims,  ap  instruc- 
tion that,  if  it  is  shown  by  a  "greater  weight" 
of  the  evidence  that  he  is  entitled  to  recover, 
the  jury  should  ascertain  to  how  .much  he  ia 
so  entitled,  ia  erroneous;  the  setKiff  being  a 
judgment  which  plaintiff  admitted  and  a  note 
which  he  did  not  claim  had  been  paid. 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Green,  Judge. 

Action  by  T.  P.  Lehman  and  wife  against 
Cicero  Tlce.  Prom  a  Judgment  for  plaintiffs, 
defendant  appeals.  Beversod. 

Jones  &  Patterson,  for  appellant  Watson, 
Buxton  &  Watson,  for  appelleea. 

MONTOOMBRY,  J.  The  plaintiffs,  la  their 
complaint,  allege  that  In  March,  1891,  the 
defendant  proposed  to  the  plaintiffs  to  con- 
v^  to  the  f  eow  pUntlfl  a  certain  lot  of  land 


in  Winston,  N.  C,  and  to  build  a  house  tbere- 
on  at  the  cost  of  ¥1^50,  and  take  a  note  foe 
the  purchase  price,  aecured  by  mortgage  on 
the  property;  that  the  plaintifts  declined  the 
proposidon,  whereupon  the  defendant,  to  in- 
duce tiie  pialnttffs  to  make  the  trade,  guar- 
antied verbally  that.  If  the  plaintiffs  would 
buy  the  property  on  the  terms  proposed,  with- 
in 12  months  the  property  should  bring  dou- 
ble the  price  agreed  to  be  paid  for  It;  and 
that,  as  a  further  Inducement  to  the  plain- 
tlffs  to  buy  the  property,  the  defendant  prom- 
ised the  male  plaintiff  that  he  would  give 
him  employment  in  his  furniture  store  and 
real-estate  office  at  $76  per  month,  and  tiiat 
he  would  give  to  two  sons  of  the  plaintiffs, 
of  the  ages  of  17  and  19,  respectively,  em- 
ploym^t  In  his  furniture  factory  at  fl  and 
fl^,   respectively,   and  board,   nntll  tbe 
wages  of  the  three  shonid  extinguish  tbe 
debt  for  the  purchase  of  the  property;  that 
the  proposition  was  accepted;  and  that  tbe 
defendant,  after  procuring  the  note  and  mort- 
gage, refused  to  comply  with  his  contract,  re- 
fused to  make  good  the  guaranty  as  to  tbe 
Increased  value  of  the  property,  and  refoaed 
to  give  emi^ymeut  to  the  ptalntig  and  his 
sons,  aa  agreed  upon;  bat,  on  tbe  other  hand, 
sold  the  property,  by  direction  of  the  snperlor 
court  of  Fonyth  county  In  a  proceedhig 
brought  to  foredose  the  mortgage,  and  be- 
came the  purchaser  thereof  blmsdf,  from  the 
eommiasloner  ajHwlnted  by  the  court  Tbe 
defendant  in  his  answer,  denies  the  aU^a- 
tiona  of  tbe  complaint  except  aa  to  the  sale 
of  the  property  to  the  fane  plaintiff,  and  the 
execution  of  the  note  and  the  mortgage  for 
the  purchase  money,  bat  without  guaranties, 
set  out  in  the  plaintlSb'  complaint  and  tbe 
sale  by  the  commissioner  and  the  parchas-e 
of  the  property  by  himself.   The  defendant 
In  his  answer,  set  up  two  counterclaims,— 
one  of  $TS3,  by  Judgment  as  the  balance  due 
on  the  Judgment  In  the  foreclosure  proceed- 
higs;  and  the  other  in  tbe  sum  of  $500,  with 
accrued  interest  due,  by  notes  and  mortgage 
of  the  plaintiffs,  executed  to  tbe  defendant, 
for  the  purchase  of  two  vacant  lots  in  WIu- 
Bton.    Tbe  seventh  issue  submitted  to  the 
Jury  was  in  these  words,  "What  amount  is 
defendant  entitled  to  recover  of  the  plaiotirTs 
on  bis  counterclaims;"  and,  upon  the  Instruc- 
tions of  his  honor  on  that  issue,  the  Jury 
responded,  "Nothing."    The  defendant  ex- 
cepted to  tbe  Instructions,  and  that  exception 
furnishes  the  chief  question  for  us  to  con- 
sider.   The  defendant  Introduced  tbe  Judg- 
ment In  evidence  which  he  claimed  as  a  set- 
off In  the  action,  and  the  notes  of  the  plain- 
tiffs for  the  vacant  lots,  and  testlSed  that 
nothing  had  been  paid  on  either.   The.  male 
plaintiff,  himself  a  witness,  made  no  conten- 
tJou  over  the  notes;  but  did  say  that  before 
tbe  Judgment  was  had  in  the  foredoswe  pro 
ceedtngB,  he  had  made  some  payments  on 
tbe  notes,  upon  whl<di  tbe  Jndgment  was  aft 
erwards  taken.  Upon  this  condition  of  facti^ 
tbe  court  Inatmcted  the  Jtay  open  the  ser- 
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eath  Issue  as  ft^ows:  **Th«  plaintiffs  con- 
tend that  the  Jury  should  answer  tbe  Berenth 
Issue  'Xothlng.'  The  Jnry  are  Instructed  that, 
it  defendant  has  shown,  by  a  greater  weight 
i)f  tiie  evidence,  he  la  entitled  to  recover  any- 
thing ou  his  counterclaims,  they  will  aecer- 
talo  tiow  much  he  la  so  entitled  to  recovei, 
:md  give  such  sums  as  thdr  answer  to  the 
serentb  Issue.  Defendant  testified  that  he 
sold  the  two  vacant  lots  under  the  mortgage 
he  held,  and  bid  them  off  at  his  own  sale, 
and  the  jury  are  Instructed  that  by  such  a 
sale  the  relations  of  the  parties  are  not  chan- 
ged with  regard  to  the  lota,  and  that  defend- 
ant still  remains  a  mortgagee  and  plaintiff  a 
mortgagor,— the  defendant  having  the  right 
to  have  the  amount  due  him  paid,  holding  the 
lots  as  security,  and  the  plaintiff  being  enti- 
tled to  his  equity  of  redemption;  and  if  he 
has  failed  to  show,  by  a  preponderance  ot  the 
evidence,  that  he  Is  entitled  to  recover  any- 
thing on  his  counterclaims,  they  will  answer 
the  seventh  Issue  'Nothing.' "  There  was 
error  in  the  Instnuitlon.  The  rule  of  the 
greater  weight  of  evidence  bad  no  applica- 
tion. The  Judgment  was  proved,  as  required 
by  law,  and  the  defendant  Introduced  the 
dotes  of  the  plaintiffs  for  the  vacant  lots, 
without  any  Indorsed  credits,  and  testified 
that  nottilng  bad  be«i  paid  upon  them.  The 
[)laintlffs  admitted  the  judgment,  and  made  no 
:laim  that  the  notes  had  been  paid.  The  jury 
ihould  have  been  Instructed  to  find  the 
uuount  of  the  Judgment  to  be  a  set-off,  to 
vhich  the  defendant  was  entitled;  and,  fur- 
iier,  that  if  they  believed  the  notes  for  the 
racant  lots  had  been  executed,  and  that  no 
payments  had  been  made  upon  them,  they 
ihould  find  the  defendant  was  entitled  to  the 
Linount  of  the  no<tes  and  Interest,  as  a  fur- 
her  set-off. 

It  Is  not  necessary  to  consider  the  other 
■xceptlons.  We  will  suggest,  however,  that- 
t  is  not  certain  that  the  plaintiffs  can  aus- 
aln  themselves  as  to  that  part  of  the  ao 
ion  growing  out  of  such  a  guaranty  as  the 
>laintlffs  allege  that  the  defendant  made  to 
tiem  In  reference  to  the  future  value  of  the 
pal  estate  sold  by  the  defendant  to  the  plaln- 
Iffs.  As  that  feature  of  the  case,  however, 
tnbrnces  only  a  part  of  the  present  cause  of 
ctlon,  and  as  a  new  trial  will  have  to  be 
ranted  for  the  error  pointed  out,  the  case 
rlll  go  hack  for  trial  without  prejudice  on 
le  quscre  suggested.   New  trial. 


WITTKOWSKT  v.  GIDNET. 

fupreme  Court  of  North  Carolina.   April  11, 

1899.) 

OMESTUD  —  DbSD  —  WiFB'S  SlOITATUBB  —  BONA 

FiDB  Ptmottisan— NoTica. 

1.  Under  Const,  art.  10,  S  8.  providing  that 
>  (Iced  by  the  owner  of  a  homestead  shall  be 
ilid  without  the  wife's  sigoature,  anch  a  coa- 
•vnnce  passes  no  interest. 
il.  An  attorney  who  drafted  a  DK»rtgage,  pend- 
8^  an  actloB  to  oociect  the  deacriptioB.  In 


which  he  was  the  mortgagor's  tttorttey  and 
admitted  there  was  a  mistake,  accepted  a  deed 
from  the  mortgagor  to  land  he  knew  was  in- 
cluded in  the  proper  description.  Hdd,  that  he 
had  actual  noaee  of  the  mortgasetf ■  equity. 

Appeal  firom  superior  oonrt,  OteT^nd  coan- 
ty;  Norwood,  Judge. 

Action  by  S.  WlttkowBky  against  3.  W.  Gld- 
ney.  There  was  a  Jadgment  for  plaintiff,  and 

defendant  appeals.  Affirmed. 

W.  J.  Montgomery,  Webb  &  Webb,  and  G. 
A.  Frick,  for  appellant.  Burw^  Walker  ft 
Gansler  and  Jones  &  Tlllett,  for  ^ellee. 

F.URCLOTH,  G  J.  Action  for  poasesaion 
(rf  land.  It  Is  not  denied  that  B.  Justice  had 
a  good  title.  Both  parties  claim  nnder  hhn, 
and  neither  claims  by  any  title  superior  to 
his.  The  plaintiff  owns  all  the  Interest  con- 
veyed to  him  and  B.  Block.  The  original  de- 
fendant, J.  W.  Gldney,  baa  since  died,  and 
his  heirs  are  now  parties. 

Facts:  On  February  6, 1877,  B.  Justice  and 
wife,  Mahala.  who  died  In  1886,  agreed  to 
convey  by  mortgage,  to  plaintiff  and  SL  Block, 
a  lot  otf  land  (described  In  the  first  paragraph 
of  tJae  complaint)  oontalnlng  125  acres.  On 
tiiat  day  the  defendant  Oidaey,  as  attorney 
of  Jnsttce.  drew  a  deed,  and  by  mistake  the 
dcBcrlption  embraces  an  adjoining  tract,  con- 
taining 200  aerea,  more  or  less.  In  1883  (the 
day  does  not  deariy  appear)  the  i^alntlff 
brought  his  action  against  R  Justice  and  wife 
and  odierB,  entitled  "Wittkowsky  vs.  Klaer  et 
aL,"  to  have  aaid  mistake  oorreeted.  The 
matter  was  referred,  and  the  report  of  the 
referee,  finding  that  there  was  a  mistake  la 
the  description,  at  fall  term,  1867,  was  con- 
firmed, and  the  mortgage  of  February  5, 1877, 
was  adjudged  to  be  corrected  according  to 
the  report  and  tbe  original  agreement.  There 
was  a  foreclosure  decree  of  sale  at  the  same 
term.  Sale  was  made,  and  the  plaintUf  be- 
came tbe  purchaser,  on  February  6,  1888,  and 
by  order  a  deed  was  made  to  him,  and  regU- 
tered  May  16,  1888.  During  the  pendency  of 
this  action  the  defendant,  3.  W.  Gldney,  rep- 
resented Justice  and  wife,  as  one  of  their  at- 
torneys. Both  parties  put  in  evidence  a  mort- 
gage deed  from  B.  Justice,  not  signed  by  bis 
wife,  to  defendant,  J.  W.  Gldney,  and  J.  C. 
Oldney,  dated  and  registered  February  10, 
1883,  conveying  land  described  "as  the  home- 
stead of  B.  Justice,  being  the  lands  set  apart 
to  the  said  B.  Justice,  as  a  homestead,  nnder 
an  execution  Issued  from  the  superior  court 
of  Cleveland  cotmty."  The  homestead  return 
was  also  in  evidence.  The  land  in  said  re- 
turn is  the  same  as  that  described  in  tbe  deed 
of  February  10,  1883.  Defendant  U.lrodnced 
another  mortgage  deed  from  Justice  to  htm, 
dated  September  15,  1888,  and  the  record  of 
foreclosure  proceedii^  of  tbe  said  two  mort- 
gages, commenced  July  22,  1800.  It  was 
shown  by  Judgment  dockets  that  on  and  prior 
to  February  10, 1883,  there  were  several  Judg- 
ments agaUwt  said  B.  Juatlo^  whldi  wwe 
and  are  still  nn-tlrtM. 
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We  have  read  30  or  40  prayers  for  iDstruc- 
tlona,  but  we  find  It  tiimecessary  to  discuss 
them.  lasuea  were  submitted,  and  bis  honor 
Instructed  the  Jury  that,  If  they  beUeTed  the 
evidence,  they  should  answer:  (1)  That 
plalntliT  ia  the  owner  of  the  land  In  dispute; 
(2)  that  defendant  unlawfully  withholds  pos- 
session thereof;  (8)  that  there  was  a  mistake 
by  the  party  In  describing  the  land  In  the 
deed  dated  February  5,  1877;  (4)  that  de- 
fendant did  not  purchase  the  land  In  contro- 
versy for  value,  and  without  notice  of  the 
plaintlCTs  equity,  to  correct  said  mortgage  of 
February  fl,  1877.  Upon  these  findings,  Judg- 
ment was  entered  In  favor  of  the  plaintiff. 

The  plaintiff  has  unquestionably  a  good  ti- 
tle, uDleas  the  defendant  has  acquired  a  bet- 
ter one;  so  we  will  look  to  his  contention. 
By  his  deed,  dated  February  10,  1883,  from 
B.  Justice,  without  the  wife's  signature,  the 
land  assigned  and  allotted  to  Justice  as  a 
homestead  was  conveyed  to  him.  This  con- 
veyance was  lUTalld.  The  constitution  (ar- 
ticle 10,  9  8)  provides  "that  no  deed  made 
by  the  owner  of  a  homestead  shall  be  valid 
without  the  voluntary  signature  and  assent 
of  his  wife,  signified,  on  her  private  examina- 
tion accOTdlng  to  law";  and  all  onr  statutes 
on  ■  this  subject  are  In  conformity  thereto. 
Whatever  diversity  of  opinion  may  have  been 
expressed  by  members  of  this  court  on  the 
homestead  question.  In  no  instance  has  the 
court  held  that  the  homesteader,  under  such 
facts  as  are  here  presented,  could  convey  the 
land  set  apart  as  his  homestead  without  the 
assent  of  his  wife,  duly  signified;  but  the 
court  has  repeatedly  held  that  such  a  con- 
veyance Is  invalid,  and  passes  no  interest. 
Markham  T.  Hicks,  90  N.  O.  204;  Castlebury 
V.  Maynard,  9S  N.  O.  281;  and  a  number  of 
subsequent  cases.  The  first-named  case  wu 
a  sale  under  an  execution;  the  second  was 
by  the  homesteader  himself. 

The  defendant  obtained  another  mortgage 
from  Justice,  dated  S^tember  15,  1888.  The 
plaintiff  insists  that  the  defendant's  rights 
under  this  deed  were  subject  to  the  plaln- 
tifTs  legal  and  equitable  righta.  and,  upon  In- 
vestigation, we  find  that  we  have  to  sustain 
the  plaintiGTs  contention.  The  defendant 
drafted  the  original  mortgage  deed  of  1877 
as  an  attorney.  He  testified  that  he  knew 
where  the  Warlick  land  was,  and  that  In  tak- 
ing bis  deed  be  knew  that  Justice's  homestead 
was  a  part  of  the  Warlick  land.  He,  as  an 
attorney,  appeared,  and  resisted  the  action  of 
the  plaintiff  for  correcting  the  mistake  here- 
tofore pointed  out,  which  action  was  closed 
by  a  final  decree  before  the  defendant  took 
bis  last  deed.  We  need  not  discuss  the  prin- 
ciples of  lis  pendens,  either  at  common  law 
or  by  statute,  as  the  above  facts  show  that 
the  defendant  had  not  only  constructive,  but 
actual,  notice  of  the  pendency  of  plaintiff's 
action  to  perfect  his  title  to  the  land  now  In 
dispute  and  of  plaintiff's  equity.  "If  any- 
thing appears  calculated  to  excite  attention 
and  stimulate  Inqulxy,  the  party  la  affected 


with  knowledge  of  all  that  the  Inquiry  would 
have  disclosed."  Bunting  v.  Ricks,  22  N.  C. 
ISO;  2  Pom.  Eq.  Jur.  680.  A  learned  dlscns. 
slon  of  the  principles  of  notice  Is  found  in  Le 
Neve  V.  Le  Neve,  2  White  &  T.  Lead.  Caa.  Eq. 
pt.  1,  p.  144.  A  party  taking  with  notice  of 
an  equity  takes  subject  to  that  equity,  and 
the  rule  of  priority,  which  governs  transfers 
and  chaises  of  an  equitable  interest,  is  tlie 
same  as  that  governing  transfers  of  leg^^  es- 
tates; that  is,  that  the  order  of  date  prevails. 
Adams,  Eq.  145,  148.  This  rule  Is  In  analogy 
to  the  rule  at  law  when  different  liens  are  cre- 
ated by  docketed  Judgments,  levy,  or  oilier- 
wise,  L  e.  priority  of  date.  Affirmed. 


MERRIMON  et  al.  v.  LYMAN  «t  «1. 
(Svpreme  Court  of  North  Caroltna.   April  11, 

1899.) 

Afpeai.  —  Abandonubht  or  Exobptions  —  Tax 

DbBDB— QCBSTIODB  TOa  JUBT. 

1.  An  exception  which  appellant  does  not  re- 
fer to  in  his  brief  is  presumed  to  Ik  abandoned. 

2.  Kvidence  that  a  tax  collector  received  re- 
demption money  is  sufficient  to  justify  a  sub- 
mission of  the  question  of  his  anthority  to  thf 
jury. 

3.  Where  the  owner  of  property  sold  for  taxe* 
redeems  before  the  county  commissioners  direct 
the  execution  of  a  deed  to  the  purchaser,  the 
deed  is  ineffectual. 

Appeal  from  snperlra  court,  Bmicombe  comi- 
ty; Hoke,  Judge. 
Action  by  J.  H.  Merrlmon  and  others  against 

A.  H.  Lyman  and  others.  Uiere  was  a  judg- 
ment for  plalntiffb,  and  detoidanta  appeal.  Af- 
firmed. 

Davidson  &  Jones  and  Shepherd  &  Bust>ee, 
for  appellants.  Merrlmon  &  Merrlmon  and  W. 

B.  Gwyn,  for  appellees. 

MONTGOMERY,  J.  This  action  was 
brought  for  the  recovery  of  the  possession  of 
certain  real  estate  situated  in  the  city  of 
AshevlUe,  N.  C;  the  right  of  the  plaintiffs  to 
recover  being  resisted  by  the  defendants,  who 
claim  the  property  xmder  a  certain  deed  exe- 
cuted by  J.  H  Weaver,  once  a  tax  collector 
of  Buncombe  county,— the  deed  bearing  date 
the  17th  of  April,  1895. 

In  making  out  their  title  to  the  property, 
the  plaintiffs  Introduced  as  one  of  the  evidences 
a  deed  of  trust,  dated  May  30,  1802,  from  Nat 
Atkinson  and  wife  and  P.  P.  Patton  and  wife 
to  G.  E.  Graham.  One  of  the  excepttons  of 
the  defendants  Is  to  the  ruling  of  his  htuior  In 
receiving  this  deed  in  evidence.  The  excep- 
tion is  that  the  deed  was  not  properly  r^ster- 
ed,  because  the  probate  failed  to  direct  Its 
registration.  A  copy  of  the  deed  is  not  In  tbe 
case  on  appeal,  nor  Is  the  language  of  the 
inrobate  set  out  so  that  we  can  see  whether  the 
same  embraced  an  order  for  registration  in 
sufficient  form.  Ttie  exception  Is  not  In  such 
a  shape  that  we  can  take  notice  of  It.  How- 
ever, there  Is  no  reference  to  tbe  exceptkm  In 
the  brief  of  the  defendants,  and  It  may  be 
premmed  that  It  was  abandoned.   Tbe  deed 
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wu  In  fact  registered,  and  there  la  oothlnir 
before  ns  npon  wMcb  we  could  aay  tbat  It  was 
registered  Improperly.  That  was  the  only  ob- 
JectloD  made  to  the  plaintiffs'  evidences  of  ti- 
tle; and.  unless  the  deed  from  the  tax  col- 
lector to  the  defendants  Is  sacb  a  one  as  to 
convey  the  property  to  the  defendants,  the 
I^lntlffs  have  made  out  their  title,  and  are  en- 
titled to  the  possesion  of  the  property. 

It  appeared  In  the  case  that  the  property 
was  sold  by  D.  L.  Reynolds  tn  1898,  and  bid 
off  by  the  oonnty  commissioners  of  Bmtcombe; 
that  some  time  after  the  time  in  which  the 
law  allows  the  redemption  of  real  estate  which 
has  been  sold  for  taxes,  by  the  owners,  the 
commissioners  ordered  Weaver  to  make  a  deed 
for  the  property;  and  that  the  same  was  done, 
the  deed  bearing  date  the  17tb  of  April,  1895. 
The  jury,  however,  found,  In  response  to  the 
fourth  Issue,  that  the  property  had  been  re- 
deemed at  the  time  the  defendants  took  tbeir 
deed  for  the  same.  The  defendants  contended 
that  the  Instmctlons  of  his  honor  upon  the 
fourth  Issne  were  erroneous;  alleging  that 
there  was  no  evidence  tending  to  show  that 
Weaver,  the  tax  collector,  bad  any  authority 
from  the  commissioners  to  receive  from  the 
plaintiffs  the  taxes,  interest,  and  costs  In  re- 
demption of  the  property.  Hie  evldmce  was 
not  as  direct  and  as  clear  as  it  might  have 
been  on  the  point,  but  we  are  of  the  opinion 
that  it  was  sufficient  to  be  submitted  to  the 
Jury.  Weaver  himself  testified  that  be  did  not 
hare  the  tax  books  for  1892  In  his  hands 
when  he  received  from  the  plaintiffs  the  taxes 
of  1892,  but  he  said  be  received  redemptltm 
money;  and,  throughout  his  testinHHiy,  be  con- 
stantly referred  to  the  redemption  book,  and 
to  his  receiving  money  upon  It. 

Tbe  property  having  been  rede^ed  by  the 
plaintiffs  before  the  order  of  tbe  county  com- 
missioners was  made,  directing  the  tax  collect- 
or. Weaver,  to  make  a  deed  to  the  property  to 
tbe  defendants  (even  If  the  order  was  of  any 
validity),  the  deed  was  of  no  effect;  and  h]» 
honor's  Instruction  to  the  Jury  to  answer  tbe 
flftb  issue  ("Are  the  plaintiffs  owners  of  the 
land  sued  for,  and  described  in  the  com- 
plaint?"), "Yes,"  If  they  beUeved  aU  tbe  evi- 
dence, was  correct. 

Th«e  was  no  error.  Affirmed. 


KORNEOAT  v.  MORRIS. 

<8npreme  Court  of  North  Carolina.   April  11, 

1800.) 

On  rehearing.  Dismissed. 

Pw  prior  report,  see  29  S.  B.  8TO. 

FURCHBS,  J.  This  case  was  before  us  at 
spring  term,  1888,  when  It  was  considered 
and  decided  by  the  court  (122  N.  a  199,  29  S. 
V.  8751,  and  is  now  before  us  upon  a  petition  to 
rehear.  Since  it  was  here  before  (and  at  the 
suggestion  of  the  court),  Frances  B.  Kome- 
gay  has  been  made  a  party  defendant;  but, 
as  Bbe  flies  no  separate  answer,  and  adf^ts 


tbe  answer  beretctfore  filed  by  the  defendant 
Morris,  tbe  sltuatltm  is  not  changed,  and  the 
facts  of  the  case  are  tbe  same  as  they  were 
when  considered  by  the  court  at  spring  term, 
1898.  Upon  the  rehearing,  no  facts  have  been 
called  to  our  attention  which  bad  been  over- 
looked by  the  court,  nor  baa  any  new  phase 
of  tbe  law  bearing  on  tbe  case  been  presented 
to  the  court;  but  the  learned  counsel  for  tbe 
petitioner  put  their  case  squarely  upon  the 
ground  of  error  In  the  opinion  heretofore  r^- 
dered;  and  in  thdr  brief  they  base  their 
grounds  of  error  upon  Hllllard  v.  Kearney, 
45  N.  C.  229.  They  say  that  the  opinion  of 
the  court  In  this  case  when  here  before  Is  In 
conflict  with  HiUlard  v.  Kearney;  that  Hll- 
llard V.  Kearney  Is  a  correct  exposition  of  the 
law;  and  that,  as  the  former  opinion  is  In 
conflict  with  EUUiard  t.  Kearney,  It  is  erro- 
neous. If  the  former  opinion  Is  erroneous.  It 
ought  to  be  corrected  at  the  first  oi^rtuni- 
ty,  which  Is  now.  Tbe  case  of  Hllllard  v. 
Kearney  was  discussed  by  counsel  for  plain- 
tiff (petitioner)  on  the  former  hearing,  and 
was  fully  considered  by  the  court,  and  dls- 
cmsed  In  tbe  opInltKi  then  delivered;  and  this 
case  (Billiard  v.  Kearney)  was  fully  discussed 
by  the  learned  chief  Justice  in  bis  dissenting 
opinion.  The  case  of  Hllllard  v.  Kearney  Is 
not  disputed  as  being  good  law,  and  was  a 
correct  exposition  of  the  law  of  tbe  case  then 
before  the  court;  but  the  court,  when  con- 
sidering this  case  on  the  former  bearing,  was 
of  tbe  opinion  that  It  was  distinguishable 
from  Htlllard  v.  Kearney,  and  that  It  was  not 
controlled  by  that  case,  but  by  section  1327 
of  the  Code  and  the  opinion  In  Buchanan  v. 
Buchanan,  99  N.  C.  308,  5  S.  B.  430.  Upon  a 
careful  consideration  of  the  former  opinion 
and  the  brief  of  plalntlflTs  counsel,  we  flnd  no 
error  In  the  former  opinion  of  the  conrt,  and 
the  petition  to  rehear  la  dlao^uKd. 


ROSS  V.  NEW  YORK  LIFE  INS.  CO. 
(Supreme  Court  of  North  Carolina.    April  11, 
1899.) 

CoHTKAOT  or  Iksukanoi — Rhtsntion  or  Applica- 
tion. 

An  application  for  a  policy,  providing  that 
the  insurer  should  Incur  no  liability  thereon  un- 
til its  receipt  and  approval  at  the  home  office 
and  the  iasuaoce  of  a  policy  thereon,  and  nntil 
the  actual  pnyment  of  the  premium  during  the 
applicaut's  lifetime  and  while  he  was  in  good 
health,  was  forwarded  by  the  losnrer'a  agent 
to  the  home  office,  with  a  note  for  the  first  pre- 
mium; and,  without  either  accepting  the  appli- 
cation or  issuing  a  policy  thereon,  the  company 
retained  the  application  and  note  for  over  two 
months,  when  the  applicant  died,  the  premlom 
note  not  being  due  at  the  time.  Httd,  that  there 
was  no  contract  of  Insurance. 

Appeal  fnxn  superior  court,  Baiulolph  coun- 
ty; Allen,  Judge. 

Action  by  R.  R.  Ross,  administrator,  against 
the  New  York  Life  Insurance  .  Company, 
There  was  a  Judgment  for  fl^^mflant^  and 
plaintiff  appeals.  Affirmed. 

Jonei  ft  TlUett.  for  appallN. 
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FAiaCLOTH,  a  J.  HalntUrB  InteBtate,  on 
September  27,  1890,  made  application  Cor  life 
Insurance  wltb  defendant's  agent,  and  gare 
his  note  for  the  first  payment  The  applica- 
tion and  note,  which  was  accepted  as  cash, 
were  forwarded  to  the  home  office.  The  appli- 
cation contained  this  statement:  "That  the 
company  shall  Incur  no  liability  under  this 
application  until  It  has  been  received,  ap> 
proved,  the  policy  iraued  thereon  by  the  com- 
pany at  the  home  office,  and  the  premium  has 
been  actually  paid  to  and  accepted  by  the 
company  or  Its  aathoclaed  agent  during  my 
lifetime  and  good  health."  PlalntUf's  lnte»- 
tate  became  sick  with  ferer  In  Norember,  and 
died  on  December  16,  1805.  The  app1]catl<m 
was  not  accepted,  no  policy  Issued,  nor  was 
the  first  payment  made.  On  the  next  Jana- 
ary,  the  defendant  tendered  the  note  to  platair 
tlfiC,  who  refused  to  recelTc  it,  and,  after  tts 
matnrll7,  d«nanded  the  payment  of  the  pol- 
icy. When  plaintiff  rested,  his  honor,  on  mo- 
tion, held  that  plaintiff  could  not  recoTar,  and 
ordered  a  nonst^  There  was  no  error.  Am 
the  fkctB  do  not  show  a  omitract,  and  ss  the 
(acts  were  undisputed,  there  was  nothli^  for 
the  jury.  The  minds  of  tlie  Intestate  and  de- 
fmdant  never  met.  Ormond  t.  Asaodttioa, 
96  N.  C.  158, 1  S.  EL  796;  Whttiey  v.  Insurance 
Co.,  71  N.  C.  480.  Bren  long  delay  by  the  de- 
fendant could  not  presume  an  acceptance. 
The  natural  and  legal  Inference  Is  to  the  con- 
trary. More  T.  Insunuoce  Co.,  130  N.  Y.  637, 
29  N.  E.  1^1.  The  student  may  read  on  this 
question  Jacobs  t.  Insurance  Co.,  71  Mlas.  656^ 
608,  15  South.  6S9;  Paine  v.  Insurance  Co., 
2  C.  C.  A.  469,  51  Fed.  689;  Eaiason  v.  Hen- 
sfaaw,  4  Wheat.  227;  Carr  v.  Duval,  14  Pet 
81;  Stetnle  t.  Insurance  Co.,  26  a  a  A.  491, 
81  Fed.  489;  and  McCnlly's  Adm'r  t.  Inmr- 
anoe  Co^  18  W.  Ta.  782. 

Affirmed. 


SPRINKLE  V.  KNIGHTS  TEMPLAR  & 
MASONS'  INDEMNITY  00. 

(Supreme  Court  of  North  C&rollna.    April  11, 
1899.) 

Iksurafob— Khowlsmb  of  Aobnt— FBAUn. 
An  Insurance  company  Is  not  bound  by  the 
knowledge  of  Its  agent,  who.  in  drawing  the 
application  for  assured,  fraodnlently  fafsifled 

assnred's  nnswers  conceming  his  health,  with 
concurrence  of  assured,  to  iwevent  rejuction  of 
the  application. 

Appeal  from  superior  court,  Madison  coun- 
ty; Greene,  Judge. 

Action  by  J.  B.  Sprinkle  against  the 
KnlgbtB  Templar  9c  Masons'  Indemnity  Com- 
pany. There  was  a  Judgment  for  plalntUt, 
and  defendant  appeals.  Reveraed. 

W.  W.  Zachary  and  Geo.  A.  Shuford,  for 
appellant.  J.  M.  Gudger,  Jr.,  and  J.  B.  Mer- 
rimoa  for  appellee. 

MONTGOMERY,  J.  On  the  15th  of  Octo- 
ber, 1896,  a  policy  of  insurance  was  Issued 
by  defendant  company  to  George  R.  Sprinkle; 
the  beneficiary  aaiaed  beli«  the  fAther  of  the 


Insured,  and  the  plaintiff  in  this  aetlcm.  On 
the  24th  of  Tebmary,  1697,  a  litUe  more  than 
four  nwntbs  after  the  date  of  the  policy,  the 
insured  died.  Ttals  action  was  brought  by 
the  plaintiff,  the  beneficiary,  to  recorer  the 
amount  ^wclfled  in  the  pt^cy.  It  is  not  de- 
nied that  the  statements  and  representatimis 
enabraced  in  the  answers  of  the  insured,  as 
they  appear  In  the  writing  called  title  "appli- 
cation," concerning  his  health  prior  to  and 
at  the  time  when  the  application  was  made, 
were  material  to  the  rl^  to  be  assumed  by 
the  company,  and  that  the  insurance  was 
Issued  up<»i  them,  and  nptm  his  agreement, 
at  the  end  of  the  an>licatlon  and  answers, 
that,  If  the  same  are  in  any  respect  false, 
the  p<^cy  to  be  Issued  upon  them  to  be  void. 
The  d^F^dant,  in  its  answw,  averred  that 
tiie  policy  was  void  because  the  insured,  In 
his  amillcatton,  made  and  signed  false  and 
fraudulent  answers  and  representatlona  to 
qnestfons  pot  to  him  concerning  his  health 
prior  to  and  at  the  time  of  the  application, 
and  particularly  as  follows:  In  answer  to 
the  question:  "Have  you  had,  or  been  af- 
flicted, since  your  childhood,  with,  any  of  the 
following  complaints:  Disease  of  the  Innga 
or  pulmonary  complaints,  fitting  or  raising 
of  blood,  bronchitis,  aaUima,  rheumatism,  gen- 
eral debility,  oc  any  serlons  disease?"  he  an- 
swered "No,"  when  in  truth  and  In  tect  ht* 
had  bad  serious  pulmonary  complaints,  with 
hemcKrrhage,  and  also  pleurisy.  In  his  repli- 
cation, the  plaintiff  alleged  that  the  Inanred 
made  truthful  answers  to  the  questions  In 
the  application,  stating  at  the  time  to  Pai^er. 
the  defendant's  agent  that  be  had  had  tiie 
measles,  spitting  or  raising  of  blood,  pleurisy, 
and  grippe,  and  that  be  bad  had  a  serlons 
illness,  but  that  In  the  face  of  that  statement. 
Parker,  the  agent,  wrote  In  the  application 
the  answer  to  tbe  question,  "No";  ttiat  la. 
ttiat  the  insured  had  bad  no  such  diseases. 
On  the  trial  the  plaintiff  testified  that  he  was 
with  his  son,  the  insured,  when  the  applica- 
tion was  made  and  signed  by  the  Inaared. 
and  that  he  knew  the  insured  had  had  mea- 
sles, pleurisy,  and  grippe,  and  that  the  In- 
Bured  had  t(^d  him  that  he  had  had  hem- 
orrhages. The  physician  who  made  the  phys- 
ical examination  <a  Dr.  Jay)  was  inveent 
when  tbe  application  was  made,  and  testified 
on  the  trial  that  he  beard  the  insured  say,  in 
the  hearing  and  presence  of  the  agent  who 
was  filling  up  the  application  for  tbe  Insured 
to  sign,  that  he  (the  insured)  bad  had  faem- 
orrbagea.  bad  coughed,  and  spit  up  blood,  and 
that  he  bad  had  measles,  and  also  pleurisr: 
that  he  (I^.  Jay),  in  the  course  of  the  ex- 
amination of  the  Insured,  when  he  came 
across  the  question,  "Has  the  person  had  auj 
serious  illness,"  storied  to  discuss  the  qnee- 
tion  with  the  agent  be  knowing  that  the 
applicant  had  had  serious  diseases,  when  he 
was  told  by  Parker  not  to  write  down  the 
true  answer,  because  the  policy  would  be  re- 
jected by  the  company  if  he  did,  but  to  write 
down  a  false  amwer.— the  aiurwtr  that  tke 
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insured  hxd  Jiad  no  serious  disease;  that  the 
Inaored  henrd  all  tbat  Parker  said;  that  be 
wrote  down  tbe  falstfled  answer,  and  knew 
tbat  U  was  Calse  when  be  wrote  It 

Now.  upon  the  pleadli^  and  tliat  eTt 
dence,  and  a  great  deal  more,  on  tbe  condi- 
tion of  tbe  health  of  the  Insured  at  and  he- 
fore  the  time  when  tbe  a]K>Ucation  was  made, 
bis  honor  Instructed  the  Jury,  in  sobs  tan  oe, 
that  If  they  should  find  that,  at  tbe  time  the 
insured  made  application,  he  Infijnned  Park- 
er, tbe  agent  of  the  defendant,  that  he  bad 
had  before  that  time  a  serious  case  of  mea- 
sles, grippe,  i^Drlsy,  and  spitting  of  blood, 
and  that  Parker,  instead  of  writing  tmdifid 
answers  to  tbe  questions  CMicemlng  tbe 
health  of  the  insured,  falsified  the  answers 
of  the  insured,  then  there  would  be  no  fraud 
on  the  part  ot  tbe  Insured;  that  tbe  knowl- 
edge of  Parker  became  the  knowledge  of  the 
company;  and  that,  if  tbe  company  received 
the  premiums,  it  waived  all  objections  with 
regard  to  those  matters  of  which  It  bad  im- 
I>lled  knowledge.  That  btstrucOoo,  as  a 
whole,  was  misleading  and  erroneous.  The 
testimony  ot  Dr.  Jay  tended  to  prove  that  the 
agent,  Parker,  practiced  a  frand— originated 
It— on  the  defendant.  In  bis  procurement  of 
the  poUcy.  Parker  testlQed  that  he  wrote 
the  answers  In  tb9  application  truthfully,  and 
as  they  were  made  by  tbe  inmred.  and  evi- 
dence of  his  good  moral  character  was  Intro- 
duced. Tbe  testimony  of  Dr.  Jay,  though, 
however  suspicions  It  might  appear,  was  evi- 
dence in  the  cause;  snd  it  tended  to  prove 
fraud  and  deceit  on  the  part  of  Parker.  Tbe 
evidence  of  Jay  tended  to  prove  that  him- 
self, tbe  exandning  physician,  Parker,  the 
agent,  and  the  Insured,  all  engaged  In.  the 
plan  to  cbeat  and  defraud  the  defendant 
Parker  professed  to  be  acting  as  tbe  agent 
of  defendant  and  tbe  law  required  of  him 
that  be  should  be  faithful  to  his  trust  and 
do  no  act  that  would  nssult  derignedly  to 
tbe  Injury  of  his  principal.  If  Ji^'s  evidence 
was  to  be  believed.  Parker  was  acting  di- 
rectly and  puqKwely  acalnst  bis  principal's 
Interest  He  must  have  known  that,  If  the 
coDtpany  could  have  knowledge  of  his  con- 
duct; It  would  have  repudiated  the  entire 
transaction;  for,  according  to  Jay's  evtdence, 
tbe  whole  scheme  was  based  tm  fraud,  and 
Intended  from  tbe  start  to  deceive  and  to  de- 
fraud the  defendant  Parker  was  acting  en- 
tirely against  tbe  Interest  of  tbe  company, 
and  for  bims^  or  some  one  dae;  and  by 
no  rule  of  law  conld  he  be  the  agent  of  tbe 
defendant  in  sncAi  a  transaction.  The  evi- 
d^ice  of  Jay  tended  to  prove  tiiat  Parker, 
tbe  professed  agent  of  tbe  defendant  set 
deliberately  to  work  to  hare  his  principal  Is* 
sue  a  policy  of  Insurance  upon  the  life  of  a 
man  who  he  knew  bad  had  diseases  which 
debarred  blm  from  the  benefits  of  Insurance 
In  the  defendant  con^wny. 

Tbe  idalntUTs  counsel  cited  here,  and  relied 
on,  tbe  cases  of  Bergeron  v.  Banking  C3o.,  HI 
X,  a  dlib  16  a  B.  86%  and  Folletto  v.  Aao- 


clation.  110  M.  a  877,  14  8.  E.  &28;  bnt  we 
think  that  there  Is  a  substantial  difference  in 
the  nature  of  the  facts  in  those  cases  and 
tbe  facts  of  this  case.  In  ttiose  cases  there 
was  no  actual  fraud  charged  by  the  com- 
pany Qpon  either  the  Insured  or  the  agent 
In  tbe  first-cited  case  It  was  stipulated  In 
the  policy  that  the  insurance  should  be  void. 
If  tiie  bonding  stood  on  leased  ground;  and 
It  appeared  tbat  that  fact  was  known  to  both 
the  agent  and  the  Insured,  but  that  tbe  agent 
said  It  made  no  difference.  Although  the 
company  Itself  bad  no  actual  notice  of  the 
facts,  It  was  held  that  In  such  a  case  tbe 
company  had  Implied  knowledge  of  the  acts 
of  the  agent,  and  that  It  bad  waived  the 
condition  In  the  policy,  or  was  estopped  by 
the  act  of  Its  agency.  No  bad  faith  was  char- 
ged, and  the  Irregularity  was  treated  in  the 
opinion  of  the  court  as  a  mistake  or  blunder 
of  the  agent  and  for  which  the  Insured 
should  not  be  made  to  suffer.  In  tbe  other 
case  the  local  agent  who  had  knowledge  of 
the  deafness  of  the  applicant  sent  on  to  the 
company  tiie  application.  In  which  tbe  appli- 
cant bad  stated  that  be  had  never  had  any 
bodily  or  mental  infirmity,  except  an  attack 
of  rheumatism.  Tbe  knowledge  of  the  agent 
of  the  deafn»s  of  the  Insured  was  hdd  to 
be  Imidledly  known  to  tbe  principal,  and  that 
the  company  had  waived  the  eonditiou.  In 
the  case  before  the  court  the  evidence— a 
part  of  it— went  to  Aow  a  nmsplracy  to  cheat 
and  to  defraud  tbe  company,  and  that  tbe 
leader  of  the  conspiracy  vnw  the  professed 
agent  of  tbe  cmnpany.  This  case  does  not 
fall  within  any  of  oor  decisions  In  reference 
to  the  largely-Increased  powers  of  local 
agents  ot  Insnrance  companies,  igrowlng  out 
of  changed  boslness  conditions  on  their  part. 
The  view  of  tbe  law  which  the  plaintiff's 
counsel  CMiteod  that  we  should  take  In  this 
case  would  result  In  the  destmction  of  all 
boslnm  which  Is  conducted  tbnnis^  tbe 
means  of  agency,  and  in  the  overturning  of 
one  of  the  clilef  purposes  for  which  all  agen- 
cies are  allowed  to  be  constitoted,— tbe  faith- 
ful performuice  of  duty  by  the  agent  and 
the  protection  of  the  interests  of  tbe  princi- 
pal committed  to  bis  cliarge.  We  stand  by 
the  decisions  In  Bergeron  v.  Banking  Oo.  and 
FoUette  v.  Association,  supra,  bnt  we  can  go 
no  further  In  that  direction. 

This  view  of  the  case  makes  It  unnecessary 
to  consider  the  other  questions  involved. 
There  was  error,  and  there  must  be  a  new 
trial.  The  defendant  must  return  tbe  i«e- 
mium  before  it  will  be  allowed  to  enter  upon 
the  new  trial. 


MITCHELL  V.  SIMS. 
(Supreme  Court  of  North  Carolina.   April  11, 

1890.) 

BsPLWix^FaoPEBTT  IK  Cdstooia  Lbois— 

EviDBMCBi 

1.  In  an  action  aealnBt  a  sheriff  to  recover 
property  taken      mm  under  execution  against 
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plaintiff's  husband,  evideoce  that  the  hnsbaod, 
while  in  possession  of  the  property.  tequeBted 
others  to  sell  it,  and  send  the  proceeds  to  his 
wife,  or,  if  unable  to  make  a  sale,  to  send  her 
the  property,  is  admissible. 

2.  Property  held  under  execution  against  a 
third  person  is  subject  to  replcTin*  under  Code, 
f  322,  requiring  the  plaiutiff  in  replevin  to  iile 
an  affidavit  showing  his  ownership,  and  that  it 
has  not  been  taken  for  a  tax  or  nne.  or  seized 
under  execution  or  other  process  against  him. 

Appeal  from  aupertor  court.  Person  conntr; 
Tlinberlake,  Judge. 

Action  1)7  Eliza  Mitchell  against  J.  R.  Sims. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed. 

Kitchin  &  Kitcbin  and  J.  W.  Graham,  for 
appellant.  Boone  &  Bryant,  for  appellee. 

MONTGOMERY,  J.  The  husband  of  the 
plaintiff,  after  he  had  left  his  home  and  was 
on  the  eve  of  leaving  the  state,  exchanged  a 
horse  and  some  other  personal  property,  ad- 
mitted to  be  his  own,  with  Satterfleld  and 
Lunsford,  for  a  mule  and  (40  to  boot.  The 
mnle  was  levied  on  by  the  defendant,  as  sher- 
iff of  Peraon  county,  under  attachment  pro- 
ceedings sued  out  by  the  creditors  of  the  hus- 
band. Afterwards  this  action  was  begun  by 
the  plaintiff  against  the  defendant  for  the 
recovery  of  the  mule,  she  alleging  that  the 
same  was  her  property.  On  the  trial  she  tes- 
tlfled  that  the  horse  was  her  property,  and  that, 
when  she  had  heard  of  the  trade  by  the  hus- 
band with  Sattertleld  and  Lunsford,  she  noti- 
fied them  and  claimed  the  mule.  She  offered 
to  prove,  by  both  Satterfleld  and  Lunsford, 
that  at  the  time  of  the  exchange  the  husband 
directed  them  to  send  the  mule  to  the  plain- 
tiff, unless  it  could  be  sold  for  $60,  and  in 
that  case  to  send  the  $00  to  the  plaintiff.  His 
honor  refused  to  admit  the  evidence.  We 
think  it  competent,  and  that  It  should  have 
been  received.  The  husband  was  in  posses- 
sion of  the  property,  and  what  he  said  at  the 
time  of  the  exchange  was  some  evidence  that 
the  plaintiff  bad  some  right  or  intn«st  In  the 
property,  and  was  entiUed  to  the  possession 
of  It.  The  defendant  In  his  answer  averred 
that  he  had  hdd  the  mule  under  the  levy  of 
the  attachment  until  It  was  taken  from  blm 
by  the  plaintiff  under  proceedings  In  this  ac- 
tion, and  he  Insisted  that  this  action  could  not 
be  maintained  by  the  plaintiff,  for  the  reason 
that  at  the  time  when  It  was  seized  by  the 
plaintiff  it  was  In  custodia  legls.  This  case, 
then,  presents  again  for  consideration  the  con- 
struction of  the  chapter  of  the  Code  ("Claim 
and  Delivery  of  Personal  Property")  In  re- 
spect to  the  cases  that  come  within  Its  opera- 
tion. 

In  the  case  of  Jones  v.  Ward,  77  N.  C.  837, 
this  court  held  that  the  words  of  the  statute 
(Code,  §  322)  were  as  broad  as  they  well  could 
be,  and  included  any  case  that  could  be  imag- 
ined, with  the  speclQed  exceptions  In  subdi- 
vision 4  of  that  section.  In  that  case  there 
had  been  a  levy  upon  personal  property  by  a 
constable,  and  he  had  taken  the  aame  undra 


an  execution  properly  issued  to  him.  The 
plaintiff,  not  the  judgment  debtor  in  the  exe- 
cution, Instituted  against  the  constable  an  ae- 
Ooti  for  the  possession  of  the  property  levied 
upon,  and  ^ugbt  and  had  the  Immediate  de- 
livery of  It  to  him.  'into  court  held  that  the 
action  could  be  maintained;  that  the  statute 
wotdd  be  a  prohibition  against  a  debtor  in 
an  raecntion,  whose  property  had  been  seized 
under  execution,  from  claiming  the  same  b} 
a  suit  for  its  recovery  against  the  officer  who 
had  made  the  levy,  but  that  a  third  person 
would  have  the  right  to  do  so.  In  the  case  of 
creditor  and  debtor,  the  court  said  in  tbat 
case:  "The  creditor  haa  established  his  right 
to  the  debt  by  judgment,  and  the  defendant 
Is  not  allowed  to  obstruct  the  execution  by 
writ  of  replevin."  In  the  case  <rf  a  third  per- 
son, the  court  said:  "The  right  to  the  prop- 
erty Is  an  open  question,  and  there  can  he  no 
reason  why  a  third  party,  alleging  ownersfafp. 
should  not  have  the  same  remedy  agalnat  one 
wrongdoer  as  against  another."  The  court 
further  said  on  this  point,  in  that  case,  that 
that  part  of  the  affidavit  which  the  plaintiff 
was  required  to  make,  viz.  '*that  the  proporty 
was  not  seized  under  an  execntlon  or  attach- 
ment against  the  pn^rty  of  the  plaintiff,  or. 
If  so  seized,  that  It  is  exempt  by  statute,"  ap- 
plies to  an  action  by  the  defendant  In  an  exe- 
cution, and  leaves  the  case  of  a  third  person 
to  come  under  Its  broad  terms. 

The  case  of  McI<eod  v.  Oates,  30  N.  C.  387. 
seems  to  be  at  variance  with  the  case  of 
Jones  V.  Ward,  supra,  but,  when  carefully  ex- 
amined. It  will  be  found  not  to  be  sa  In 
McLeod  V.  Oates,  the  action  was  brought  un- 
der chapter  111  of  the  Revised  Statutes,  hav- 
ing been  for  the  rei^evy  of  a  slave  levied  on 
by  a  constable  under  execution,  and  the  court 
said  tbat  "the  old  authorities  all  agree  that 
goods  taken  in  execution  from  a  court  of  rec- 
ord are  not  replevlable,"  and  held  to  that 
view  of  the  law.  But  the  court  said.  In  Jones 
T.  Ward,  that  the  case  at  McLeod  v.  Oates 
was  not  an  authority  on  the  construction  of 
the  Code  of  Civil  Procedure,  "which  profe&sed 
to  establish  a  new  order  of  things,  and  must 
be  Judged  of  by  Its  own  language."  The  lan- 
guage of  the  Revised  Statutes  (chapter  101), 
in  reference  to  the  scope  of  the  remedy  there- 
in provided,  was  "that  writs  of  replevin  for 
slaves  shall  be  held  and  deemed  to  be  sua- 
talnabie  against  persons  In  possession  of  sucb 
slaves  In  all  cases  where  actions  of  detintie  or 
trover  were  now  pn^r."  The  remedy  then 
was  restricted  to  cases  where  the  action  of 
detinue  or  trover  was  proper,  and,  as  the  law 
was  then  understood,  those  actions  did  not 
apply  where  the  property  was  In  the  hands  of 
an  ol&cei  under  the  process  of  the  courts. 
But,  under  section  322  of  the  Code,  there  Is 
no  limitation  or  restrlcti<Hi  put  upon  the  i^in- 
tiff  who  se^s  to  recover  personal  proper^, 
and  have  the  same  Immediately  delivered  to 
him,  except  that  the  same  has  not  been  taken 
for  tax,  assessment,  or  floes  pursuant  to  a 
statute,  or  Mtaed  anda  an  eraratlOB  or 
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tactamoit  against  the  property  of  tlie  irfalntlff, 
or.  It  80  sebed,  tbat  it  Ib  by  statute  ex«Dpt 
from  sndi  selzare.  Tbe  language  of  the  Code 
Is  Immensely  broader  in  ita  scope  than  the 
language  of  the  Revised  Statutes  on  tbe  sub- 
ject In  hand. 

The  case  before  the  court  does  not  conflict 
with  what  was  decided  in  Williamson  v.  Nea- 
ly.  119  N.  C.  339,  25  S.  E.  953.  Id  that  case 
the  sheriff,  who  already  held  the  property  un- 
der an  order  made  In  claim  and  delivery  pro- 
ceedings, undertook  to  levy  up(m  it  under  a 
warrant  oi  attachment  in  favor  of  a  creditor 
against  Qie  defendant  In  the  claim  and  deliv- 
ery proceedlnga.  The  court  held  that  the 
levy  under  the  attachment  was  Invalid,  be- 
cause by  such  a  proceeding  the  process,  in  the 
claim  and  delivery  proceeding,  could  not  be 
interfered  with,  and  that  the  property  had  to 
be  delivered  to  tbe  claimant  under  the  ord» 
of  the  court  to  that  eftect.  In  other  words, 
in  actions  for  the  recovery  of  personal  prop- 
erty when  the  Inunediate  delivery  of  the  prop- 
erty is  sought,  the  broad  language  of  tbe 
statute  gives  the  right  to  the  claimant,  upon 
bis  executing  the  bond  required  by  law,  to 
take  the  property  from  the  possesion  of 
any  person,  even  from  an  officer  of  the  law, 
unless  it  has  been  taken  for  tax,  assess- 
ment, or  fine  pursuant  to  a  statute,  or  seis- 
ed under  an  execution  or  attachment  against 
the  property  of  the  jriaintlff,  even  though 
socb  a  course  results  in  the  obstruction  of 
the  process  of  the  courts  to  the  atent  of 
having  tried  the  title  to  personal  pr(q>erty 
claimed  by  a  third  person,  where  the  same 
has  been  levied  upon  or  seized  under  exe- 
cution or  attacbmeot  not  against  the  ^p- 
erty  of  the  plalntitf.  But,  in  the  law  reg- 
ulating attachments  under  the  Code,  the  cred- 
itor has  no  right  or  privilege  given  to  him  to 
seize  property  In  the  hands  of  an  olflcer  nnder 
tbe  {HTOcess  of  the  courts,  or  to  take  it  out  of 
tbe  hands  of  such  officer,  as  Is  gtven  to  claim- 
ants for  the  recovery  of  personal  property 
under  the  provisions  of  the  Code.  There  was 
error  In  the  trial  below  for  which  there  must 
be  a  new  trIaL 


WEBB  V.  ATKINSON  et  al. 
(Snpreme  Coart  of  North  Carolins.    April  11, 

1809.) 

AnimnsTBATOBS  —  Pbaudulbht  Convbtancu  — 

COHBIDSHAnON  —  iRBTaiTCTIONa  —  RsBULTI^fO 
TMIBT— PKSSUMmOKB  — I1IWM.VBM0T— EV1D«MCB 
— ^RSFUTATION— DsOLlBA.TIOire  nf  PbBSBNOB  OT 

Taxtt. 

1.  An  admiaiBtrator  may,  in  bebaif  ot  his  In- 
testate's creditors,  sue  the  widow  and  children 
to  reach  property  conveyed  by  the  Intestate  to 
them  in  fraud  of  creditors,  the  estate  being  in- 
sufficient  to  pay  the  debts. 

2.  Agreement  of  an  insolTent  grantee  to  re- 
move incumbrances  not  incurred  by  the  cantor 
is  not  a  consideration  for  the  cooTeyance. 

3.  An  insolvent  owing  three  times  his  assets, 
and  pressed  by  creditors,  conveyed  to  two  of 
his  SODS,  without  consideration,  land  consti- 
tuting his  chief  property;  and,  soon  after,  one 
son  conveyed  to  the  other,  withont  conslder- 
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ation.  The  land  was  afterwards  sold,  and  the 
father  received  the  proceeds,  treating  them  as 
hia  own.  Held  that,  tbe  tacts  not  being  contro- 
verted, a  charge  that  the  coiiTcyance  to  the 
Bona  waB  fraudulent  was  not  error. 

4.  The  insolvent  having  purchased  land  in 
his  wife's  name,  and  paid  on  mortgages  on  her 
property  with  the  proceeds,  aod  given  her  the 
balance,  with  which  she  purchased  other  land, 
she  became,  as  to  all  tbe  land,  a  trustee  for  the 
creditors. 

5.  The  law  raises  a  presumption  of  fraud  in  a 
conveyance  to  relatives  without  consideration, 
by  one  greatly  embarrassed  by  debt. 

6.  Insolvency  may  be  proved  by  general  repa- 

tation. 

7.  Declarations  made  In  the  presence  and 
hearing  of  a  party,  and  not  denied  by  him,  are 
admissible  against  him. 

Appeal  from  superior  court,  Buncombe 
county;  Hoke,  Judge. 

Action  by  Charles  A.  VfeVb,  administrator 
of  Xatt  Atkinson,  deceased,  against  Harriet 
Atkinson  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

The  first  issue  was  whether  tbe  deed  to  the 
sons  was  fraudulent,  or  made  to  hinder  and 
delay  creditors;  the  second  Issue  was  wheth- 
er, if  so,  the  sons  were  purchases  in  good 
faith,  for  a  valuable  conalderatlon.  without 
notice  of  fraud. 

Merrimon  &  Merrlmon,  for  appellants.  J. 
C.  Martin  and  Moore  &  Moore,  for  appellee. 

FURCHES,  J.  This  ease  was  before  us  at 
Bpring  term.  1898,  upon  a  Judgment  of  non- 
suit treated  as  a  demurrer  ore  tenus  to  the 
complaint.  122  N.  a  683,  29  S.  B.  949.  Since 
that  time  the  case  tias  lieen  tried  upon  the 
facts  elicited,  and  Is  here  again  upon  exceii- 
tlons  taken  at  the  trial. 

It  is  not  the  practice  of  this  court  to  re- 
view Its  opinion  rendered  on  a  former  bear- 
ing, upon  a  second  appeal  In  the  same  case; 
and  we  do  not  propose  to  do  so  now.  But. 
as  the  brief  of  tbe  learned  counsel  for  de- 
fendants has  called  In  question  the  correct- 
ness of  our  former  opinion,  we  propose  to 
notice  It  so  far  as  to  say  that  we  consider 
It  our  duty  to  correct  errors  In  our  opinions 
when  found,  let  them  be  presented  as  they 
may.  But.  after  a  year's  reflection,  we  see 
no  error  in  our  former  opinion.  It  seems  to 
us  to  be  based  upon  principles  of  Justice  and 
sound  reasoning.  If  the  legal  title  to  the 
Qraham  land  and  the  Von  Ruck  land  had 
been  In  Natt  Atkinson,  and  he  bad  conveyed 
them  in  fraud  of  bis  creditors  to  his  wife, 
there  could  be  no  doubt  that  section  1440  of 
tbe  Code  would  apply,  and  that  the  plalntlflF, 
administrator,  could  maintain  his  action  at 
law,  and  have  them  sold  and  converted  Into 
assets.  If  Xatt  Atkinson  were  living,  his 
creditors  could  not  proceed  to  sell  these  lands 
under  execution,  and  acquire  title  to  tbem  In 
that  way,  for  the  reason  that  the  legal  title 
was  not  in  Natt,  and  tbe  statute  of  13  Eliz. 
would  not  apply.  Qowlng  v.  Rich,  23  N.  C. 
553.  But  the  fact  that  he  bought,  and  had 
others  to  eosner  to  his  wife,  Is  aa  mvuSb  a 
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fraud  upon  his  creditors  as  If  be  had  owned  | 
tbe  lands,  and  conveyed  them  htmself;  and 
white,  for  technical  reasons,  a  court  of  law 
wonld  not  reach  this  fraud,  a  court  of  equity 
would.  Oowlng  V.  Rich,  supra.  The  only 
difficulty,  then.  Is  the  technical  one  that  the 
fraud  In  one  case  Is  reached  at  law,  under  the 
statute  (tf  13  ESiz.,  while  In  the  other  case 
It  Is  reached  In  a  court  of  equity,  or  a  court 
exercising  equitable  Jurisdiction.  The  fraud  I 
upon  the  creditors  Is  the  same  as  If  he  had 
conveyed  the  land  himself;  the  right  of  the 
creditors  to  have  it  subjected  to  the  pay- 
ment of  their  debts  Is  the  same;  and  the  de- 
fendant has  no  more  right  to  bold  this  proi>- 
erty,  bo  fraudulently  conveyed  to  her,  from 
the  creditors  of  her  insolvent  husband,  than 
If  he  had  conveyed  it  to  her.  The  plain- 
tiff is  so  far  the  representative  of  the  cred- 
itors of  his  insolvent's  estate,  under  our  laws 
as  they  now  stand,  as  to  authorize  him  to 
follow  these  lands.  In  a  court  of  equity,  into 
the  hands  of  the  fraudulent  donee,  and  to 
have  them  converted  Into  assets  for  the  pay- 
ment of  Intestate's  debts.  The  principles  are 
the  same.— fraud  on  creditors;  the  object  to 
be  attained  Is  the  same,— the  appropriation 
of  the  property  to  the  payment  of  the  debts 
of  the  Insolvent  intestate:  and  such  reflne- 
ments  as  may  have  stood  In  the  way  of  soch 
actions  aa  this  have  been  removed,  and  have 
given  place  to  the  demands  of  common  sense 
and  justice.  The  facts  dteclosed  on  the  trial 
show  that  Xatt  Atkinson,  plaintifTs  Intes- 
tate, was  hopelessly  insolvent  In  1893;  that 
he  was  indebted  In  a  large  amount,  ranging 
from  $75,000  to  (90,000,  with  available  prcH^ 
erty  for  the  payment  of  debts  not  exceeding 
one-third  of  his  indebt«dnes9;  that  his  cred- 
itors were  pressing  him  on  ail  sides;  that 
among  other  debts,  he  owed  G.  H.  Belvin, 
cashier  of  a  Raleigh  bank,  a  large  debt  which 
was  being  pressed,  and  which,  at  March  term. 
1884,  of  Buncombe  court,  was  reduced  to  judg* 
ment,  amounting  to  ¥14,022.52.  The  largest 
property  the  Intestate  owned  was  a  three- 
eighths  interest  In  a  large  tract  of  land  lying 
In  Swain  county,  known  as  the  "Whittler 
lands,"  and  said  to  contain  75.000  acres.  This 
tract  of  land  he  conveyed  to  two  of  hia  sons, 
0.  B.  and  E.  B.  Atkinson,  In  isort.  while  so 
insolvent,  and  while  being  pressed  1^  bis 
creditors.  These  sons  paid  him  nothing  for 
the  Whittler  land,  nor  did  they  promise  to 
pay  him  anything,  nor  were  they  able  to  pay 
him  anything,  though  the  consideraticm 
named  In  the  deed,  which  had  no  witness  to 
It,  was  $40,667.  This  land  was  Incumbered 
to  some  extent  when  It  was  conveyed  by  Xatt 
Atkinson  to  his  sons,  and  defendants  oITered 
evidence  to  show  that  they  promised  to  re- 
move these  incumbrances,  and  It  Is  argued 
by  defendants  that  this  was  a  consideration. 
But  we  see  no  consideration  in  this  evidence, 
If  true.  It  was  simply  taldng  these  lands 
subject  to  the  Incumbrances  upon  them.  It 
Is  not  ihovn  that  the  Incnmbrances  upon  the 
lands  wen  vat  tbere  by  Matt  Attliuon,  or 


I  that  be  was  bcnad  far  tbem.  As  they  w«re 
taicmnbrances,  they  bad  to  be  paid  before  a 
(dear  title  could  be  made  to  a  purchaser:  and 
It  Is  shown  that  C.  B.  and  B.  B.  Atkinson  bad 
nothing  with  which  to  discharge  these  in- 
cumbrances, except  the  Whittler  lands.  Soon 
after  the  conveyance  of  the  Whittler  lands 
to  C,  B.  and  E.  B.  Atkinson  by  their  fother. 
Natt,  O.  B.  Atkinson  conveyed  his  interest  to 
I  E.  B,  Atkinson,  his  brother  and  co-grantee 
from  Natt.  This  conveyance  was  without 
consideration.  About  the  1st  of  August,  1S94. 
this  Whittler  land  was  sold  to  a  corporaticm. 
engaged  In  the  lumber  business,  for  the  sum 
Of  $144,000,  out  of  which  the  Atkmsoos  re- 
alised the  sum  of  $15,000  over  and  above  the 
liens  upon  the  property,  and,  la  addition  to 
this,  the  snm  of  $6,000  as  commissions,  of 
which  last  sum  It  seems  that  Natt  was  enti- 
tled to  two-thirds  and  E.  B.  Atkinson  to  one- 
thlid.  This  $16,000  was  paid  to  Natt.  or  paid 
Into  bank  and  placed  to  his  credit.  On  the 
14th  of  August,  18&4,  he  paid  the  Cartmell 
mortgage  of  about  $4,000  out  of  the  Wblttier 
land  money.  Tbla  debt  was  a  part  of  the 
price  of  the  land  when  bought  of  Graham 
and  deed  made  to  Mrs.  Atkinson,— was  her 
debt  and  her  mortgage  that  was  discharged, 
leaving  the  legal  title  In  her.  On  the  15th 
of  August,  1894.  the  InteMate.  Natt.  bongfat 
what  is  called  the  "McGrew  tract"  from  Von 
Ruck,  for  which  he  paid  out  of  the  Wblttier 
land  money  $5,007,  and  had  the  deed  made 
to  Mrs.  Atkinson;  and  on  the  2eth  of  An- 
gust,  1884,  the  Intestate  died,  and  soon  there- 
after the  plaintiff  was  appointed  and  qoalt- 
fled  as  his  administrator.  The  balance  ot  the 
Whittler  land  money,  not  paid  out  on  the 
Oartmell  debt  and  to  Von  Ruck  for  the  Mc- 
Orew  place,  was  left  In  the  hands  of  fbe  de- 
fendant Harriet  Atkinson;  and  on  the  13th 
ot  September,  1894,  she  bought  what  is  called 
the  "Ballard  lot,"  In  the  dty  of  AshevIUe.  for 
wMeh  she  paid  $1,175,  out  of  the  Wblttier 
land  money,  and  took  title  to  herself.  On  or 
about  the  1st  of  November,  1884,  she  bought 
a  lot,  or  an  Interest  In  a  lot,  from  M.  E:  Car 
ter,  in  the  city  of  AshevUle,  for  which  she 
paid  him  $2,000,  out  of  the  Whittler  land 
money,  and  took  the  title  to  herself;  and  the 
balance  of  the  Whittler  land  money  the  Jary 
find  she  still  has  In  her  hands,  amounting  to 
$5,000. 

Taking  these  facts  to  be  true,— and  the  Jury 
have  fbund  them  to  be  true.— they  develop  anJ 
uncover  a  most  palpable  fraud.  But  defend - 
ants  complain  of  the  charge  of  the  conrt  and 
Ble  many  exceptions.  In  which  it  Is  contend- 
ed that  the  chai^  contains  erroneous  propoal- 
tloBs  of  law;  tliat  It  expresses  opiultMi  upon 
questions  of  fact;  and  that  It  decides  Issues  ot 
fact,  which  should  have  been  left  to  the  Jury, 
and  hare  been  decided  by  them.  WbOe  ti» 
charge  was  heroic,  we  are  of  tha  t^rinlon  that 
It  was  fair  to  the  defendants.  Vt  was  given  In 
a  trial  demanding  heroic  treatment,  and  should 
not  be  condemned  on  that  account,  If  It  wa» 
fiahr  to  the  defeadants.  The  court  directed  tlie 
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Jury,  tf  tb^  beUcved  tlw  eridaoee,  to  bid  the 
first  Issue  "YeB,"  and  tbe  secxtnd  iasue  "No." 
The  detendants  complain  ot  this  charge.  But 
if  It  be  true,  aa  the  Juty  found  it  to  be,  that 
Xatt  Atkinson,  being  notorlouBly  insolreat, 
with  his  creditors  pressing  bhn,  conTejed  the 
principal  part  of  bla  estate  to  ^wo  insoivent 
SOBS,  wltliout  consideration;  that  one  of  these 
sous  soon  thereafter  conveyed  to  the  other, 
^vlthout  consideration;  and  that,  soon  there- 
after, a  sale  of  ttiis  property  was  effected,  by 
which  (15,000  01  $20,000  was  realized,  and 
this  money,  soon  after  Its  receipt,  was  paid 
over  to  Natt  Atkinson,  or  placed  In  bank  to 
his  credit,  and  that  he  used  and  dealt  with  it 
ns  his  own,— we  can  see  no  groimd  for  com- 
plaint. There  was  no  evideiK-e— none  that 
i-ould  have  been  submitted  to  a  Jury— contro- 
verting these  facts.  Wittkowdcy  v.  Wasson, 
71  N.  C,  4S1;  SpruUI  v.  insurance  Co.,  120  N. 
C.  141,  27  S.  E.  30;  Cable  v.  Railroad  Co., 
122  N.  C.  802,  20  S.  E.  377;  State  t.  Gragg, 
122  N.  C.  10B2,  30  S.  K.  306.  Had  B.  B.  At- 
kinson, the  fraudulent  grantee,  held  on  to  the 
Whlttler  land  money,  tbe  fraudulent  grantor, 
Natt,  could  not  have  recovered  It  out  of  him. 
But  the  creditors  of  Natt,  who  were  thereljy 
defrauded,  might  have  done  so.  But  this 
qnestlon  is  not  involved  hi  this  action,  as  the 
fraudulent  grantee,  recognizing  the  fact  that 
the  money  was  not  his,  but  that  It  was  the 
money  of  the  fraudulent  grantor  (his  father), 
turned  it  over  to  him.  It  seems  to  us  tliat 
the  plaintiff's  case  might  have  rested  here. 
Tbe  money  Iwing  back  in  the  hands  of  Natt 
the  insolvent  debttur.  and  recognized  as  bia  by 
tbe  fraudulent  grantee,  it  then  became  a  ques- 
tion as  to  whether  he  could  give  It  to  his  wife 
or  not.  As  the  payment  of  the  Cartmell  debt 
was  In  fact  a  gift  to  her  of  tiiat  amount  the 
purchase  of  the  Von  Ruck  or  McGrew  place 
by  him,  and  having  tbe  title  made  to  his  wife, 
was  a  gift  to  her.  The  balance  of  this  Whlt- 
tler land  money,  left  in  her  bands,  i>elonged 
to  her  insolvent  husband,  and  she  has  no  right 
to  bold  it  from  bis  creditors.  She  bad  do 
right  to  invest  this  money  In  the  Bland  lot  or 
tbe  Carter  lot;  and,  as  the  money  with  which 
she  paid  for  tliem  belongs  to  her  huetmnd's  es- 
tate, the  equitable  title  vested  in  his  heirs,  for 
tbe  benefit  of  his  creditors,  and  made  her  a 
trustee.  But  tbe  Judge  told  the  jury  that  If 
Natt  Atkinson,  being  insolvent  or  greatly  em- 
barrassed with  debt  made  a  conveyance  of  the 
Whlttler  lands  to  these  two  sons,  without  con- 
sideration, the  law  would  presume  fraud.  De- 
fendants complain  of  this  instruction,  but  we 
think  it  sound  law.  Bedmond  t.  Chandler, 
119  N.  C.  575,  26  S.  K.  255. 

The  court  allowed  the  plaintiff  to  offer  evi- 
dence of  tbe  genaral  reputation  of  Natt  Atkin- 
son's insolvency,  and  tbe  defendants  excepted. 
But  tbe  ruling  of  the  court  in  allowing  this 
evidence  seems  to  be  well  supported  by  au- 
thority. Leak  V.  Covington,  99  N.  O.  569,  6 
8.  E.  241,  and  many  other  cases.  The  court 
allowed  declarations  of  tbe  daughters  (who  are 
alw  partial  defoidaiit),  made  In  tbe  presence 


aad  hearing  of  tb^ir  mother,  to  be  oflteed  la 
erldence,  and  tbe  defmdantB  excepted.  Bnt 
the  court  seems  to  be  snstained  by  MerrOi  v. 
Whitmire,  110  N.  0.  367.  15  S.  E.  8;  State  T. 
Suggs,  89  N.  C.  527;  Tobacco  Co.  v.  McElwee, 
96  N.  C.  71,  1  a.  B.  676.  The  court  allowed  hi 
evidence  declarations  ot  Natt  Atkinson,  made 
In  tbe  presence  of  E.  B.  and  C.  B.  AtJdnson, 
and  the  defendants  excepted.  But  the  court 
seems  to  be  supported  in  this  ruling  by  Ward 
v.  Sannders,  28  N.  C.  382,  and  by  tlie  authorl* 
ties  cited  atxtve.  It  does  not  seem  to  us  tliat 
any  of  this  evidence  objected  to  did  or  could 
have  affected  the  marlta  of  the  case,  bnt  we 
have  considered  it  as  If  it  could.  The  whole 
defense  lias  been  made  upon  tedmical  grounds, 
and  we  are  sure  that  tbe  defendants  have  no 
reason  to  complain  of  tbe  manner  In  whleb 
this  defense  has  been  made;  and  this  Is  In- 
tended, not  as  a  reflection  upon,  bnt  as  a  com- 
pliment to,  tbe  able  management  of  tbe  de- 
fense. Bnt  when  tbe  case  is  stripped  of  these 
technical  objection!,  It  leaves  expoised  to  view 
a  most  palpable  fraud.  Tbe  jndgmoit  must 
be  affirmed. 


SLINGLUFF  et  al.  v.  HALL  et  aL 
(Sivreme  Court  of  North  CaioHna.   April  11, 

1890.) 

TrIAI.  —  iHBTBUOnOMS  —  CONTIinTAllOa  —  Fbavdu- 
LBHT  CoMVETiLNCBS — ^BlIX  OT  &U>B — 

MoaTOAOn. 

1.  Refusal  of  a  request  fully  covered  by 
chargee  given  is  not  error. 

2.  Refusal  of  a  continnancei  on  a  defendant 
filing,  on  the  day  of  trial,  an  answer  substaa- 
tially  like  that  of  other  defendants,  and  raising 
no  additional  Issoe,  Is  not  an  abuse  of  discre- 
tion. 

8.  The  (act  that  a  mortgage  and  bill  of  sale 
of  tbe  same  property  to  tbe  same  creditor  were 
filed  on  the  same  day  does  not  establish  that 
the  bill  was  given  as  further  security. 

Appeal  from  superior  court  DupUu  county; 
Robinson,  Judge. 

Action  by  Sllngloff,  Johns  ft  Go.  against 
Hall  &  Pearsall  and  othera    There  was  a 
I  judgment  for  defendanta,  and  plaintiffs  appeaL 
I  Affirmed. 

Stevens  &  Beasley  and  Armlstead  Jones,  for 
appellants.  Simmons,  Pou  &  Ward,  for  ^ 
pelleea 

FAIRCLOI^,  a  J.  Ifbe  pbtintlfFs  attached 
certain  property  in  the  hands  of  defendants, 
which  bad  been  conveyed  to  them  by  W.  A. 
Houston,  intestate  of  defendant  Sandlln.  On 
December  6,  1805,  said  Houston  executed  a 
mortgage  to  defendants  Hall  &  Pearsall,  to  se- 
core  $500  cash  and  $923.86  of  prior  bidebted* 
ness,  conveying  certain  property  therein  men- 
tianed,  and  on  December  19,  180S.  sold  and 
c(mveyed,  by  a  bill  of  sale,  a  part  of  the  same 
property  to  said  Hall  &  Pearsall,  In  payment 
of  said  ¥923.86.  Both  of  said  Instruments 
were  recorded  on  December  10,  1805.  The  at- 
taduumt  waa  levied  on  some  of  said  [mperty. 
On  f^bmaiy  18*  18M,  tbe  ^alntlffs  filed  ttaair 
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compIalDt,  alleging,  among. other  things,  that 
aald  Houston  waa  Insolvent,  and  that  said  .con-- 
reyancea  were  made  with  Intent  to  cheat  and 
defraud  the  plaintiffs  and  other  credltora  of 
aald  Houston.  Hall  &  Pearsall,  on  Febroary 
12,  1897,  filed  an  answer,  denying  the  allega- 
tions of  fraud,  etc.  On  December  18,  1897.  the 
defendant  Sandlin  filed  his  answer,  substan- 
tially the  same  as  the  answer  of  Hall  &  Pear- 
sail,  denying  the  allegation  of  fraudulent  In- 
tent in  said  conveyances.  Sandlln'a  answer 
was  filed  on  the  first  day  of  court  at  Decem- 
ber term,  1897,  and  the  trial  was  bad  OD 
the  same  day.  Plaintiffs'  couns(>l  moved  for  I 
a  continuance  of  the  cause,  on  the  ground  that  ; 
Sandlln'8  answer  was  Just  then  filed,  and  for  \ 
time  to  answer  the  same.  The  court  refused 
the  motion,  and  proceeded  with  the  trial,  and 
the  plaintiffs  excepted. 

Isstiea:  "(1)  Waa  the  bill  of  sale  executed 
to  secure  a  pre-existing  debt  of  $500?  An-  ] 
Bwer.  No.  (2)  Was  the  bill  of  sale  intended 
as  a  further  or  continuous  security  for  the 
debt  secured  In  the  mortgage  of  8th  of  Decem- 
ber, 1893?  Answer.  No.  (3)  Was  the  effect 
of  the  bill  of  sale  and  the  mortgage  executed 
by  Houston  to  Hall  &  Pearsall  on  December 
19th  and  6th,  respectively,  an  assignment  of 
defendant  Houston's  property?  Answer.  No. 
(4)  Did  the  defendant  Houston  assign,  dispose 
of,  and  secrete  his  property  with  the  intent 
to  defraud  the  plaintiffs  and  other  creditors? 
Answer.  No.  (5)  Did  the  defendants  Hall  & 
Pearsall  participate  In  the  intent  of  Houston 
to  defraud  his  creditors?  Answer.  No.  (6) 
Was  the  bill  of  sale  to  Hall  A  Pearsall  on  De- 
cember 19,  1895,  an  absolute  sale  of  the  prop- 
erty to  pay  the  pre-existing  debt  of  Hall  A 
Pearsall  of  *923.86?   Answer.  Yes." 

Plaintiffs  requested  his  honor  to  charge  the 
jury  aa  follows:  "That  if  the  Jury  shall  be- 
lieve, from  the  evidence,  that  the  bill  of  sale 
was  given  to  secure  the  amount,  or  any  part, 
of  the  original  debt  Intended  to  be  secured  by 
the  mortgage,  the  relation  between  the  parties 
would  not  be  changed,  and  the  bill  of  sale  Is 
void,— or,  rather.  In  effect  It  waa  a  security 
for  the  debt,  and  void."  In  lieu  of  the  above 
prayer  for  Instructions,  the  court  charged  the 
jury  that  if  they  should  find  that  the  bill  of 
sale  of  19th  of  December  was  not  a  bona  flde 
sale  of  the  property  therein  described,  In  pay- 
ment of  the  $923.86,  but  was  intended  by  the 
parties  aa  a  furthef  security  to  any  of  the 
debts  mentioned  in  the  mortgage  of  the  6th 
of  December,  they  sboulS  answer  the  first  Is- 
sue, "Yes." 

The  plaintiffs.  In  their  sixth  prayer,  re- 
quested the  court  to  charge  that,  if  the  bill  of 
sale  was  Intended  for  further  secnrity,  the  re- 
lation of  mortgagor  and  mortgagee  was  not 
changed,  and  that  the  bill  of  sale  was  void,  un- 
der the  nonpreference  act  of  1896.  This  was 
folly  glv&i  In  the  fifth  prayer,  and  other  parts 
of  the  charge,  and  there  was  no  error  in  fall- 
ing to  give  the  sixth  prayer. 

Jndgmrat  was  entered  for  the  defendants, 
and  the  i^alntlffB  excepted. 


Granting  or  refmlng  a  eontlmianee  Is  a  mat- 
ter of  discretion,  and  not  reviewable  CBsnbs 
T.  Manufacturing  Oo.,  168  N.  C.  282,  12  S.  E. 
741)  unless  the  discretion  Is  palpably  abased 
(McCurry  v.  McOnrry,  82  N.  C.  296).  In  the 
case  before  us,  the  answer  of  Sandlln  was,  In 
substance,  the  same  as  that  of  Hall  &  Pearsall. 
which  bad  been  on  file  for  several  months; 
and  Sandlln'a  answer  raised  no  additional  and 
material  Issue.  The  plaintiffs  must  be  presum- 
ed to  have  come  prepared  to  meet  that  issue, 
and  it  seems  that  a  continuance  was  unneci>s- 
sary,  and  his  honor  so  heUI.  That  exception 
Is  not  well  taken. 

The  sixth  instruction  was  glrea,  not  In 
words,  but  In  substance.  The  ptalntlff^  con- 
tention is  that  the  mortgage  was  void  unili'r 
the  act  of  1895,  and  that  the  bm  of  saio  was 
of  the  same  character,  and  likewise  void,  as 
they  were  recorded  on  the  same  day,  and  made 
with  the  same  intent.  Whether  the  bill  of 
sale.  December  18,  1895,  was  an  abs(Hute  sale 
of  the  property,  to  pay  the  pre-exlsttng  debt, 
was  submitted  to  the  Jury,  and  the  answer 
was,  "Yes."  That  finding  determined,  against 
the  plaintiffs,  the  substance  of  tbeir  contoi- 
tlon.  Whatever  might  have  been  the  result  if 
nothing  but  the  mortgage  had  appeared,  the 
verdict  on  the  sixth  Issue  establishes  the  de- 
fendants' right  to  the  property.  McKay  t. 
OlUiam,  66  N.  C.  130. 

The  registration  of  these  Inatrnments  on  the 
same  day^l.  e.  December  19,  ISK^was  an 
Incident,  and  does  not  affect  the  character  of 
the  contracts  set  out  and  so  registered.  The 
attachment  Issued  December  27.  1806.  On  the 
above  we  see  no  error,  and  a  dlscusdon  of  oth- 
er exceptions  would  not  diange  the  result  Af- 
firmed. 


WYMAN  T.  TAYLOR  et  aL 
(Supreme  Court  of  North  Carolina.    April  11, 
1889.) 

PUBUO  LaWDS— BSTBT— FAn<mB  TO  SOnTBT— Ex- 
TBUT  OS  BnTBT— iKEIOULUrmB— 4tB8>BTATIOX8 

IN  QsANT— Excass  IK  ACBSAOK— Action  to  Va- 
CATB  Grant — Rbgistbation  of  Oba.nt3. 

1.  A  stiitnte  law  with  regard  to  entries  and 
grants  of  public  lands  In  3^2  provided  that,  if 
an  entry  was  not  surveyed  and  grant  taken  out 
before  the  Slst  of  December  of  the  second 
year  thereafter,  it  should  be  null  and  void. 
Htdd,  that  one  who  had  entered  land  under  such 
law,  and  failed  to  make  a  surrey  and  take  out 
a  grant  within  the  time  s[>ecified.  did  not  ac- 
quire evea  :m  equitable  claim  under  the  entry. 

2.  Acts  1854-fe,  relating  to  the  eutry  nnd 
grant  ot  public  lamia,  provided  that  no  mon,> 
than  (MO  acres  should  be  included  in  one  entry. 
A  number  of  entries  were  made  adjoiniog  each 
other,  by  the  sameperson,  none  of  them  exceeil- 
ing  t>40  acres.  They  were  all  surveyed  to- 
gether, and  but  one  general  boundary  line 
made,  which  included  the  several  entries.  The 
state  accepted  the  survey,  took  its  pay,  and 
granted  the  lands  to  tlie  person  making  entries. 
H^it,  that  the  irregularitiea  did  not  avoid  the 
grant 

8.  Where  the  boundary  of  a  grant  Includefi 
other  Innds  thcri'tofore  granted,  and  by  the 
terms  of  tlie  grant  such  lands  are  reserved, 
ai^  the  reservations  are  located,  or  the  data 
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Kiven  by  which  they  mr  be  located,  the  ra- 
enratios  find  the  grant  are  good,  and  thkt  part 

of  the  boundary  not  embraced  tn  the  WBerra- 
tion  18  alone  conTey ed. 

4.  Where  a  grant  is  general,  the  bnrden  is 
on  a  mrson  claiming  nnder  reserrationa  there- 
in to  locate  the  same. 

5.  Though  the  amount  of  acres  contained  in 
a  grant  by  the  state  are  maeh  greater  than 
the  amoont  called  for  in  the  grant,  that  fact 
does  not  make  the  grant  void. 

6.  Where  the  state  Is  no  longer  interested  in 
lands  coTered  by  grants  from  ft,  persons  claim- 
ing under  one  grant  have  a  right  to  bring  an 
action  to  vacate  and  set  aside  a  grant  to  an- 
other to  the  same  land  by  direct  proceedings. 

7.  Where  a  grant  by  the  state  Is  not  void, 
though  It  may  be  Toidable,  it  is  good,  as  against 
a  anbseqnent  grant  nntU  it  is  declared  void  by 
a  court  naving  jtuisdictlon. 

8.  Ortain  lands  granted  by  the  state  were  in 
M.  county  until  the  creation  of  S.  county,  In 
1871,  when  it  was  provided  that  the  county 
government  of  M.  county  should  extend  over 
the  new  county  ontil  Its  offlcers  were  elected. 
Entries,  surveys,  and  plats  under  a  certain 
grant  to  lands  in  M.  county  were  all  made  be- 
fore the  time  fixed  for  the  organization  of  8. 
county.  Hdd,  that  the  making  of  the  entries 
in  M.  coanty,  and  surveys  by  uie  snrv^ors  of 
M.  county,  were  pr^r,  though  the  grant  was 
not  issued  until  18*^  on  entry,  surveys,  and 
plats  in  M.  county. 

9.  The  registration  of  the  grant  In  M.  county, 
in  1873,  was  sufficient,  though  the  grant  was 
not  reglstned  In  the  new  county  of  8.  until 
1879. 

10.  The  act  of  1885,  relating  to  registration, 
repealing  Code,  i  1246,  does  not  apply  to  regis- 
tration of  grants  from  the  state,  and  the  fact 
that  the  prior  grant  was  not  registered  in  S. 
county  until  after  the  snbsedoent  grant  was 
registered  in  Buch  county  did  not  give  the  gran- 
tees under  the  junior  grant  tide. 

Appeal  from  superior  cour^  Swain  county; 

BoblDson,  Judge. 

Action  by  H.  P.  Wynum  against  F.  W.  Tay- 
lor and  oth^B.  Judgment  for  plaintiff.  De- 
fendants appeaL  AfDrmed. 

F.  A.  Sondley,  Ferguson  ft  Ferguson,  and 
J.  W.  Cooper,  for  appeUants.    Davidson  & 

Jones,  for  appeUee. 

FUBOHKS,  J.  This  Is  an  action  of  trespass 
quare  dausnm  freglt,  and,  the  plaintiff  not 
being  in  possession  of  the  lands  trespassed 
npon,  the  question  of  title  Is  Involved.  After 
much  sklrmidilng  between  the  parties  as  to 
the  location  of  lines,  and  as  to  whether  de- 
fendants could  be  held  liable  for  trespasses 
committed  by  their  servants,  the  contest  be- 
came one  of  title.  Upon  this  field  each  side 
marshaled  Its  forces,  and  the  battle  proceed- 
ed with  great  fierceness  and  for  many  days. 
The  plaintiff  claimed  under  a  grant  to  W.  L. 
Love  issued  in  1S72,  while  defendants  claimed 
ander  several  grants  issued  to  Cooper  and 
Goodhue  In  18SS.  The  plaintiff's  grant  (the 
Lore  grant)  Is  shown  to  cover  the  locus  in 
quo,  while  defendants'  grants  (Oooper  and 
Ooodhue)  also  cover  the  locus  in  quo;  and 
plaintiff  contends  that,  as  his  Is  the  oldest 
grant,  he  Is  entitled  to  recover.  But  defend* 
ants  contend  that  he  Is  not  entitled  to  re- 
cover, for  that  the  plaintiff's  grant  Is  void  for 
many  reaaona,  which  they  assign;  and  for 
tbe  tortbw  nwon  that  their  gcanta  are  found- 


ed  upon  entries  made  by  one  Davis  In  1852, 
and  are  entitled  to  a  priority  to  the  Love 
grant,  which  was  not  entered  until  1871.  But 
it  is  so  manifest  that  the  entries  of  Davis  in 
1852  have  no  bearing  on  the  question  that  we 
dispose  of  that  contention  first  The  Revised 
Code,  which  contained  the  statute  law  with  re- 
gard to  entries  and  grants  In  1852,  provides 
that  If  an  entry  is  not  surveyed,  and  a  grant 
taken  out  thereon,  before  the  Slst  ot  Decem- 
ber of  the  second  year  thereafter,  It  shall  be 
null  and  void.  Rev.  Code,  c.  42,  H  8.  9-  It 
Is  the  policy  of  the  state  to  bring  Its  public 
lands  Into  market  and  It  will  not  allow  an 
enterer  to  bold  even  an  equitable  claim  upcm 
them,  by  reason  of  an  entry,  beyond  the  time 
limited  by  law  for  the  perfection  of  title. 
Stanly  v.  Blddle,  57  N.  a  383;  Plemmons  v. 
Fore,  37  N.  0.  812.  The  defendants  can  there- 
fore derive  no  benefit  or  relief,  at  law  or  tn 
equity,  from  the  Davis  entries.  This  being  so, 
the  plaintiffs  right  to  recover  depends  npon 
the  validity  of  the  hove  grant. 

Defendants  claim  that  the  Lore  grant  Is 
void  for  the  reason  that  the  lands  embraced 
therein  are  "Cherokee  lands,"  and  were  not 
the  subject  of  entry  and  grant;  while  they 
claim  to  derive  title  to  a  part  of  the  same 
lands  based  upon  entries  made  by  Davis  in 
1852.  While  this  may  seem  to  be  inconsist- 
ent It  will  not  benefit  the  plaintiff  if  It  were 
true  that  said  lands  were  not  open  to  entry 
and  grant  until  after  1871,  when  the  entries 
in  the  Love  grant  were  made.  If  this  were 
true,  it  would  avoid  the  Love  grant  and 
would  also  avoid  the  grants  nnder  which  de- 
fendants claim.  Staumlre  v.  Powell,  86  N. 
a  312.  But  It  seems  that  these  lands  were 
open  to  entry  and  grant  by  the  Acts  of  1854- 
65,  which  bad  been  done  to  a  limited  extent 
by  the  Acts  of  1862.  It  la  true  that  the  Acts 
of  1864-66  provided  that  not  more  than  640 
acres  should  be  Included  In  one  entry.  The 
entries  upon  which  the  Love  grant  Is  based 
seem  to  have  observed  the  reqiUrements  of 
this  statute  by  not  including  more  than  640 
acres  In  any  one  entry.  But  a  number  of  en- 
tries were  made  adjoining  each  other,  and, 
In  making  ^e  suurvey  and  plat  for  the  pur- 
pose of  taking  out  the  grant,  they  were  all 
surveyed  together,  and  but  one  general  bound- 
ary line  made,  which  Included  the  several  en- 
tries. The  defendants  contend  that  this  was 
a  violation  of  the  statute,  and  that  the  grant 
la  void  on  this  account  But  it  does  not  seem 
to  us  that  this  is  so.  The  lands  bdonged  to 
the  state,  and  it  had  the  right  to  grant  them. 
It  was  to  Its  Interest  to  do  so.  It  was  the 
policy  of  the  state  to  grant  these  lands  to 
btma.  fide  citizens,  who  would  reside  upon, 
dear,  and  Improve  them,  and  to  keep  them  out 
of  the  hands  of  speculators  as  much  as  poa- 
slble.  This  policy,  it  seems  to  us,  was  a  good 
one,  and  should  have  been  ol»erved,  If  It  was 
not.  But  If  Love  did  not  observe  the  rule 
prescribed  by  the  l^lslature  In  Its  spirit  he 
seemed  to  have  done  so  In  the  letter,  as  to 
making  the  entriea.  And  tbe  atate  baa  ac- 
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cepted  hb  warwj  lude  vpoB  tkwe  Mvenl 

eotrles,  takra  Ita  pay,  and  granted  him  the 
lands.  It  most  therefore  be  supposed  that 
the  state  considered  hia  entries,  and  bis  surr^ 
and  plat,  a  substantial  oompUaoee  with  the 
■tatute,  or  It  most  have  conaidered  tMa  provl- 
Bkm  of  the  statute  as  only  directory,  and  the 
entries,  surrey,  and  plat  a  snbetantlal  com- 
pliance with  the  statute.  However  this  may 
be,  they  seem  to  us  to  be  but  irregularities  that 
do  not  vitiate  and  avoid  the  grant  Such  ir- 
rtgnlarltieB  seem  to  be  expressly  provided  for 
in'  section  2761  of  the  Code,  and  the  grantee's 
title  validated,  If  they  were  d«fects,  as  con- 
tended by  defendants. 

It  Is  also  contended  by  defendants  that  ttie 
Love  grant  IS'  invalid— void— for  tiie  reason 
that  It  appears  from  the  giant  that  the  bound- 
ary Includes  other  lands  theretofore  granted, 
and  which  are  excepted  from  the  operation  of 
that  grant  We  do  not  think  so.  If  the  res- 
ervations had  been  general  in  their  terms, 
without  pointing  their  location  or  referring  to 
■omething  by  which  they  could  be  located, 
Eeaervations  would  have  been  void,  and  the 
grant  would  have  been  operative  as  to  the 
whole  toritory  Included  within  its  boundaries. 
Wangh  v.  Richardson,  30  N.  O.  470;  McCor- 
mick  T.  Monroe,  46  N.  C.  13.  But  where  the 
reservations  are  located,  or  the  data  Is  given 
by  which  they  may  be  located,  the  reservation 
Is  good,  and  the  grant  is  also  good,  and  con- 
.veys  that  part  of  the  boundary  not  embraced 
>B  the  reservations.  McGormick  v.  Monroe, 
supra.  The  fact  that  It  is  stated  In  the  grant 
that  the  part  reserved  has  heretofore  been 
granted  affords  the  data  by  which  the  reser- 
vations may  be  located,  and,  this  being  so, 
both  the  grant  and  the  reservations  are  good. 
Bat,  the  grant  being  general,  the  burden  Is 
on  the  party  claiming  the  benefit  of  the  ex- 
ception (the  reserratlon)  to  locate  the  same; 
he  being  supposed  to  be  in  possession  of  tbe 
prior  grant  If  he  Is  the  owner.  Banbardt  t. 
Brown.  122  N.  0.  587.  29  S.  E.  884;  Iron  Oo. 
T.  Edwards,  110  N.  C.  858.  14  S.  E.  801;  Oudg- 
er  V.  Hensley,  S2  N.  O.  481.  So,  If  defendants 
claimed  that  their  grants  covered  territory 
within  the  reservations  contained  in  the  Love 
grant  the  burden  woul^  he  on  them  to  show 
this.  But  defoidantB  do  not  claim  tinder 
grants,  or  tides  derived  from  grants,  for  the 
reserved  lands  mentioned  ia  the  Love  grant 
They  claim  osder  a  gtaat  to  Cooper  and  Good- 
hue, issued  since  Oie  Love  grant.  They  claim 
that  the  grant  contains  more  land  than  is  call- 
ed for  in  ttie  Hitriea,  that  this  is  a  fraud  upon 
the  state,  and  that  the  Love  grant  Is  void  on 
tliat  account  But  when  the  parts  reserved 
are  deducted  from  the  amount  named  In  the 
grant  it  Is  found  tiiat  the  acreage  conveyed  by 
the  grant  is  but  little  more  than  the  amount 
stated  to  have  tteeu  granted.  Bat  If  the 
amount  of  acres  oontalned  in  the  grant  were 
very  much  greater  than  tbe  amount  called  tor 
In  the  grant  this  fact  would  not  make  the 
gmat  void.  Bernhardt  v.  Brown,  Iron  Oo.  t. 
Edwards,  and  Gudgsc  r.  Heosler,  wpra. 


Tbe  deCMidants,  betaf  interested  tn  Que 
lands  covered  by  their  grants,  and  tbe  state 
no  longer  being  Interested  In  them,  have  a. 
eight  to  bring  an  actltm  to  vacate  and  set 
aside  plaintUTs  grant.  State  v.  Blandi,  123 
N.  0.  739,  31  B.  E.  475.  But  this  most  be 
done  by  a  direct  prooeedlng,  and  not  by  a 
collateral  attach  apon  the  grant  Stanmlre  v. 
Powell,  supra;  Dagger  v.  McKesson,  100  N. 
C.  1,  6  S.  E.  746.  This,  It  seems  to  ua,  might 
be  done  under  the  Code,  by  way  of  equitaUe 
counterclaim,  If  all  the  necessary  parties  were 
before  the  court  But,  If  they  could  do  this, 
they  have  not  done  so  In  this  case.  Tbe 
whole  effort  of  the  defendants  has  been  to 
show  that  the  grant  to  Love  is  void,  and  not 
that  it  is  voidable.  If  it  la  void.  It  conveys 
no  title,  and  plaintiff  haa  no  cause  of  action 
against  defendants.  But  If  it  is  not  void, 
though  It  may  be  voidable,  it  Is  good,  as 
against  defendants,  uiitil  it  is  declared  void 
by  a  court  having  Jurisdiction  to  do  so.  While 
defendants  have  the  right  to  bring  an  action 
to  set  aside  the  grant  under  which  plaintifF 
claims  title,  It  would  do  them  no  good  to 
bring  such  a  suit  unless  they  have  gronnds 
that  would  enable  them  to  maintain  their  ac- 
tion and  to  have  the  grant  set  aside. 

Tbe  only  remaining  questions  necessary  to 
be  noticed  are  those  connected  with  tJje  entries 
upon  which  the  Love  grant  was  taken  ont. 
and  the  registration  of  this  grant.  The  en- 
tries were  made  in  Macon  county,  and  tbe 
lands  are  in  Swain  county.  The  grant  was 
registered  in  Macon  county  in  1873,  but  was 
not  registered  hi  Swain  county  untH  18^. 
The  defendants'  grant  was  registered  in  Swain 
coonty  In  1885.  The  defendants  contend  that, 
leaving  out  of  consideration  all  other  ques- 
tions, they  are  the  owners  of  the  land  corerei 
by  their  grants,  ander  chapter  147  of  the  Acts 
of  1886,  as  their  grants  were  registered  first  in 
Swain  county,  and  without  notice  of  plaiaturs 
title.  This  question  seems  not  to  have  been 
developed  on  tbe  trial,  and.  if  the  case  hlnittHl 
upon  the  Oonnor  act  of  1886,  It  may  be  tbat 
we  would  have  to  send  It  back,  that  the  point 
might  be  develc^ed,  and  the  question  of  notice 
presraited  and  tried  by  the  jury.  Bat  as  it 
does  not  seem  to  depend  on  the  act  of  ISST). 
it  was  not  necessary  to  have  that  Issue  sub- 
mitted and  psssed  upon  at  the  trial.  These 
lands  were  all  In  MacoQ  count?  uatil  tbe  erec- 
tion of  the  county  of  Swain.  This  was  done 
by  the  general  assembly  in  February.  18T1. 
but  It  was  provided  that  the  county  govern- 
ment of  Macon  ooonty  staoodd  extend  over  the 
territory  of  the  new  coontr.  until  It  should 
elect  its  county  officers,  and  they  should  be 
qualified  and  inducted  Into  office.  In  Jime,  1871. 
Tbe  entries,  survejn,  and  plats  for  tbe  Love 
grant  were  ail  made  before  the  time  fixed  for 
tbe  organization  of  Swain  county.  Therefore 
tike  entries  were  made  In  Maoon  county,  and 
tbe  tarveys  and  plats  made  by  tbe  surveyor 
of  Mscon  county.  This  seems  to  have  been 
[HX)per.  and  the  only  place  the  entrtes  couM 
hare  been  auida,  and  the  sinregror  tl  UacoB 
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county  WM  tba  proper  oOcer  to  make  the  tor- 
Teys  and  plats.  The  grant  was  not  iaeiied 
unUI  the  2cl  of  May,  1872.  but  It  was  Issued 
upon  the  eutries,  surreys,  and  plats  In  Macon 
county.  Tills  grant  waa  registered  In  Macon 
county  In  1873,  but  waa  not  registered  In  the 
new  county  of  Swain  until  1879.  It  waa  not 
70id.  but  good.  McMlUaa  t.  OamUU,  106  N. 
C.  359,  11  8.  E.  273. 

Upon  examination,  It  Is  found  that  the  act 
of  1885  repealed  section  1^5  of  the  Code,  and 
la  substituted  In  Its  place,  while  the  statute  pro- 
viding for  the  registration  of  grants  is  section 
2779  of  the  Code;  thus  showing  that  the  act 
of  1SS5  bad  nothing  to  do  with  the  registration 
of  grants  tvom  the  state.  Tbe  act  of  188C 
does  not  use  language  applicable  to  a  grant. 
It  uses  the  term  "conyeyance  of  land"  from 
the  "donor,  bargainor,  or  lessor" ;  showing  that 
grants  from  the  state  were  not  In  tbe  mind  of 
the  draftsman  or  the  minds  of  the  legislature 
when  the  act  was  passed.  This  being  so,  the 
law  with  regard  to  tbe  registration  of  grants 
remained  as  It  was  before  tbe  passage  of  the 
act  of  1885,  and  the  fact  that  defendants' 
grants  were  registered  In  Swain  county  before 
the  grant  to  Love  was  registered  in  that  coun- 
ty did  not  give  them  the  title;  and,  as  tbe 
r^lstratlon  of  defendants'  grants  did  not  give 
them  the  title,  whenever  the  Love  grant  was 
registered  it  gave  the  grantee,  Love,  tbe  title. 
Mc^Iillan  T.  GambUl.  106  N.  C.  359,  11  S.  E. 
273.  But  it  was  registo^d  in  Swain  county  In 
1870,  and  it  seems  that,  if  there  was  any 
doubt  as  to  the  right  to  transfer  this  registra- 
tion from  Macon  to  Swain  county,  any  such 
doubt  must  be  removed  by  Act  1897,  c.  87. 
llie  plaintiff,  having  shown  title  in  himself  to 
the  lands  trespassed  upon.  Is  entitled  to  recover 
damages  out  of  defendants  for  tbe  treqnas. 
The  Judgment  must  be  affirmed. 


BROWN  &  CO.  v.  NIMOCKS  et  al. 

(Supreme  Court  of  North  Carolina.   Aprfl  11, 

1899.) 

Assnuaitn  loa  Btmnr  or  Cbbsitobs— Fnana^ 

B1ICSS~SCHBI>DLB. 

1.  Under  Laws  1893,  c.  453. 1  1,  requiring  the 
assizor,  on  makiag  an  assignment  for  the 
benefit  of  creditorB,  to  file  a  sworu  schedule  of 
preferred  debts,  stating  the  amount  of  each 
debt,  tbe  name  of  the  creditor,  the  circumstan' 
ces  of  contracting  it,  and  the  date  thereof,  a 
schedule  of  preferences  must  state  tbe  date  and 
the  consideration  for  the  debt,  whether  It  he 
on  account  or  for  notes. 

2.  Where  the  debt  is  a  long  account,  of  many 
items.  It  ia  snfflcient  to  give  the  date  of  the  first 
and  the  last  Items,  and  state  thp  consideration. 

3.  The  failure  of  the  debtor.  In  611ng  his 
schedole  of  assets,  to  comply  with  LaTrs  1893, 
c.  4.">3,  8  If  In  respect  to  some  of  the  preferred 
items,  does  not  vitiate  the  assignment  as  a 
whole,  bat  merely  destroys  the  preferences  as 
to  the  debts  with  respect  to  which  the  statute 
was  not  complied  wltn. 

A-ppeal  from  superior  court,  Cnniberland 
^ounty;  Bynuni,  Judge. 

ActloD  by  Brown  &  Co..  a  corporatlw, 
againgt  B.  U.  Ntaauclu  and  anotbw.  There 


V.  NIMOCKS.  743 

waa  a  Judgment  for  plaintiff,  and  defendants 
appeaL  Reraraed. 

H.  L.  Cook,  for  appellanta.  H.  McD.  Bob* 
Inson,  for  appellee. 

DOUGLAS,  J.  The  main  object  of  this  ac- 
tion iB  to  set  aside  an  assignment  made  by 
the  defendant  Nlmocks  to  tbe  defendant  Cook, 
on  account  of  an  alleged  defective  schedule  of 
preferred  debts;  and,  in  the  present  status 
of  the  case,  this  seems  tbe  only  question 
necessary  for  onr  consideration.  The  issues 
were  submitted  and  answered  as  follows: 
"(1)  Is  tbe  defendant  Nimocks  indebted  to  the 
plaintiff,  Brown  &  Co.  (incorporated),  by  vir- 
tue of  the  deposit  made  In  trust  with  him  by 
It;  and,  if  so.  In  what  sum?  Ans.  Tes;  $1,- 
242.08,  and  Interest  on  (1,225  from  August 
6,  1897.  (2)  Waa  a  sworn  schedule  of  prefer- 
ences filed  by  defendant  Nimocks  In  tbe  office 
of  the  clerk  of  the  superior  court  of  Cumber- 
land county,  and  Is  such  schedule  In  compli- 
ance with  tbe  laws  of  North  Carolina  regu- 
lating assignments?  Ans.  No."  By  the  con- 
sent of  the  parties,  tbe  court  answered  the 
first  Issue  as  above;  and  the  court  instructed 
tbe  Jury  to  answer  the  second  issue  "No,"  If 
they  Iwlleved  the  evidence.  There  are  two 
distinct  questions  in  the  second  issue,— one  of 
fact,  as  to  the  actual  Sling  of  tbe  schedule, 
and  the  other  of  law,  as  to  its  sufficiency  when 
ffied,— which  might  have  tended  to  confuse 
the  Jury,  if  left  to  their  determination.  As 
the  Issue  was  answered  by  the  court,  and  the 
schedule  is  admitted  to  have  been  ffied,  his 
honor  evidently  intended  to  pass  only  upon  Its 
BufBciency.  It  Is  well  settled  in  this  state 
that  the  failure  to  file  with  the  clerk  of  tbe 
snperlOT  court,  within  five  days  after  the  fil- 
ing for  registration  of  tbe  deed  of  assignment, 
of  the  verified  schedule  of  preferred  debts  re- 
quired by  tbe  act  of  1893,  renders  the  as- 
signment absolutely  null  and  void.  Bank  v. 
Gilmer,  116  N.  0.  681,  22  S.  E.  2;  Id.,  117 
N.  O.  416,  426.  23  8.  E.  333;  Frank  v.  Helner, 
117  N.  C.  T»,  83,  28  8.  E.  42;  Glanton  v. 
Jacobs,  U7  N.  C.  427,  23  S.  E.  S35;  Cooper 
V.  McKinnon,  122  N.  Q  447,  449,  29  S.  B.  417. 
The  questions  now  before  us  are:  (1)  Does 
the  schedule,  as  filed,  comply  with  the  terms 
of  the  statute,  by  sufficient^  stating  tbe  na- 
ture of  each  preferred  debt?  And  (2)  does 
tbe  failure  to  sufficiently  specify  some  of  tbe 
debts  vitiate  the  entire  assignment,  or  only 
destroy  the  preference  as  to  those  particular 
debts? 

Section  1,  c.  453,  Laws  1898,  Is  as  follows: 
"That  upon  the  execution  of  any  voluntary 
deed  of  trust  or  deed  of  assignment  for  the 
benefit  of  creditors,  all  debts  of  the  maker 
thereof  shall  become  due  and  payable  at  once; 
a  schedule  of  all  preferred  debts  shall  be  filed 
under  oath  by  the  assignor  in  tbe  office  of  tbe 
cJerk  of  the  superior  court  of  the  county  in 
which  suoh  assignment  is  made,  stating  the 
names  of  the  preferred  creditors,  the  amount 
dm  eocA,  when  the  debt  was  made,  and  the 
eir<mm9taneet  under  which  »aid  debt  wa» 
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contracted,  and  said  sohednle  shall  be  filed 
within  fire  days  of  the  regiBtratlon  of  such 
deed  of  assignment"  That  part  Italicized  by 
US  explains  Itself,  except  the  last  clause, 
which  we  think  refers  to  the  nature  of  the 
debt,  and  its  consideration,— as,  for  example, 
taxes,  money  borrowed,  medical  attendance, 
or  merchandise,  as  the  case  may  be.  We 
have,  then,  as  essential  requisites,  the  name 
of  the  creditor,  and  the  amount,  date,  and 
nature  of  the  debt.  In  their  absence,  the 
debt  remains  a  debt,  but  has  no  preference. 
If  the  debtor  la  bound  only  as  surety.  It 
should  be  so  stated,  as  his  creditors  might 
bare  some  rights  of  subrogation  or  contribu- 
tion. The  object  of  the  act  was  to  give  the 
creditors  a  convenient  opportunity  of  ascer- 
taining the  nature  of  the  preferences,  aud  to 
pot  such  Information,  Terlfied  by  the  oath  of 
the  assignor,  In  such  form  and  place  as  to 
be  equally  accessible  to  all.  While  It  la  en- 
titled "An  act  to  prevent  fraudident  assign- 
ments," It  had  no  purpose  to  prevent  honeat 
assignments,  nor.  Indeed,  to  throw  around 
tbem  any  unnecessary  restriction,  but  simply 
to  give  those  most  deeply  Interested  a  rea- 
sonable opportunity  of  ascertaining  the  truth. 
If  a  creditor  is  prevented  from  malting  his 
just  debt,  Id  the  presence  of  anfflclent  prop- 
erty of  the  debtor,  he  should  be  told  the  rea- 
son. The  assignor  Is  not  required  to  file  his 
schedule  during  the  preparation  of  bU  assign- 
ment, when  every  minute  may  count  in  the 
race  with  creditors,  but  Is  ^ven  five  days 
thereafter,  during  which  he  can  prepare  it  at 
lelsore  and  in  safety.  We  do  not  think  that 
such  provisions  are  nnreasonaUe.  and  we  feel 
It  to  be  obr  duty  to  give  them  such  a  reason- 
able construction  as  will  effectually  carry  out 
their  beneficial  purpose.  The  schedule  gives 
the  names  of  all  the  preferred  creditcHrs,  and 
the  amount  of  each  debt;  but  in  many  In- 
stancea  it  gives  neither  the  date  nor  the  con- 
sideration of  the  debt,  both  of  which  are  es- 
sential. Thus,  we  think  that  the  first  prefer- 
ence, as  follows,  "Qeorge  A.  Oveibaugh,  casta 
borrowed  on  my  note  of  April  26,  1897,  for 
benefit  of  Thornton  Dry-Goods  Co.,  (5,000," 
is  sufficient,  as  it  gives  the  name,  amount, 
date,  and  consideration,  as  well  as  the  name 
of  the  beneficiary.  It  Is  true  that  In  cases 
of  renewal  the  date  of  the  original  debt  eibonld 
also  be  given,  but,  In  tbe  absence  of  any  fur- 
ther explanation,  the  date  of  the  note  Is  pre- 
sumed to  be  the  date  of  the  creation  of  the 
debt.  On  the  contrary,  the  second  preference, 
to  "M.  D.  Geddle.  amount  to  bis  credit  on 
open  ledger  account,  (1,200,"  Is  not  sufficlttit, 
as  It  gives  neither  date  nor  consideration.  If 
It  involved  a  long  account,  the  items  need 
not  be  given;  but  the  assignor  could  at  least 
state  the  date  and  character  of  the  items  In 
general  terms,  such  aa  "amount  or  balance 
due  on  open  lei^r  account  for  dry  goods  lor 
groceries  or  both]  bought  on  the  Ist  day  of 
May,  1876  [or  between  the  lat  day  of  May 
and  the  1st  day  of  July],"  as  the  case  might 
be.  This  would  give  the  creditor  sufficient 


Information  as  to  the  <diaracter  of  the  tiaii»- 
action  to  enable  him  to  investigate  it.  if  he 
saw  fit  It  may  be  said  that  the  creditor 
could  apply  to  the  assignee  to  examine  the 
ledger,  and  Uins  obtain  such  tdditlonal  par- 
ticulars as  he  wished;  but  be  ml^t  have 
done  tiiat  without  tbe  schedule,  and  before 
the  passage  of  the  act  Surely  the  statnu 
means  something,  and  that  meaning  we  must 
teke  from  Its  plain  and  unequivocal  words. 
Where  the  debt  Is  r^resrated  by  a  note,  its 
consideration  should  be  given,  the  same  as  an 
open  account,  sudi  as  borrowed  money,  mer- 
chandise, or  whateTw  it  may  be.  Tbe  mere 
statement  that  a  party  hxUda  a  note  of  a  giv- 
en date  and  amount  6oe»  not  "state  tbe  dr- 
cnmstances  under  whldi  said  debt  was  con- 
tracted." Tbe  defect  Is  so  mudi  greater 
when  tbe  date,  also,  is  mnltted,  as  In  Qie  pref- 
erence to  "H.  W.  Howard,  balance  dne  on  my 
note  of  (0,000.  (3,500."  The  mere  ft»nn  ot 
words  Is  Immaterial,  but  there  miut  be  a  sub- 
stantial compliance  wltb  tiie  statute.  It  Is 
needless  to  go  through  tbe  entire  schedule, 
as  the  de^bte  are  easily  distinguishable  under 
tbe  above  rules;  but  It  is  Just  to  tbe  platn- 
tlff  to  say  that  la  our  opinion,  Ite  debte  is 
suffidenOy  steted,  althoogh,  perhaps.  It  would 
have  been  more  fully  In  accordance  witb  tbe 
spirit  of  the  stetute  If  the  title  of  the  attach- 
ment ]^Y>ceedlngs  had  been  given. 

The  only  remaining  question  Is  whether 
those  preferences  Insuflaclently  stated  vitiate 
the  entire  sdiednle.  We  think  not  Those 
failing  to  comply  with  tbe  law  are  simply 
eliminated  from  ttie  sdiednle.  leaving  It  in 
full  force  as  to  the  others,  and  therefore  of 
sufficient  validity  to  support  the  assignnient. 

While  enforcing  the  statute  in  Its  letter  and 
spirit  we  do  not  Intend  to  place  the  ban  of 
Judicial  construction  upon  honest  assignments, 
which  are  fully  recognized.  If  not  favored,  by 
our  laws,  nor  to  base  their  invalldl^  upon 
mere  technicalities.  The  right  to  convey  in 
trust  is  a  part  of  the  ixm  disponendi,  more  or 
less  inseparable  from  tbe  nature  of  property, 
while  the  right  to  prefer  la  simply  an  exten- 
sion of  the  right  to  pay.  Debts  are  not  all 
of  equal  dignity,  either  legal  or  moral;  and 
this  fact  Is  recognized,  not  only  by  common 
consent,  but  by  the  law  Itself,  as  Instanced 
In  statutes  prescribing  the  order  of  payment 
in  administrations  and  banlunptcy.  Fre- 
quently the  moral  dignity  of  the  debt  is 
greater  than  Its  legal  status,  and  can  be  given 
its  effect  only  by  the  assignor.  Under  such 
circumstances,  we  do  not  think  that  an  hon- 
est and  perhaps  meritorious  creditor  should 
be  made  to  suffer  from  the  bad  faith  or  mere 
carelessness  of  the  asdgnor,  in  not  sufficiently 
describing  a  debt  with  which  tals  own  has  no 
conuectltm  whatever.  The  principle  is  so 
clearly  stated  Oblef  Justice  Pearson  In 
Brannock  v.  ^annodc.  SZTft^C  428,  that  our 
own  views  can  best  be  glrra  by  a  full  sta- 
tion. The  court  says:  "The  <veratton  of  the 
deed  was  to  pass  the  1^1  estate,  with  a  sep- 
arate dedaration  ct  trust  for  each  of  the  ddits 
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thexeln  enumerated.  There  can  be  no  reamn 
wby  tbe  dedaratlon  ot  trust  in  reference  to 
one  debt  may  not  stand,  and  the  declaration 
of  trust  In  reference  to  another  be  held  void. 
So,  if  a  deed  contains  a  declaration  of  trust 
In  favor  of  several  debts,  one  of  which  is 
feigned,  and  there  be  no  connection  or  com- 
bination between  the  creditors  to  whom  the 
true  debts  are  due  and  the  grantor  or  person 
for  whose  benefit  the  feigned  debt  is  insert- 
ed, there  can  be  no  reason  why  the  declara- 
tion of  trust  in  favor  of  the  true  debts  may 
not  stand,  and  the  feigned  debt  be  treated  as 
a  Dullifr.  ♦  ♦  •  Here  the  consideration 
which  raised  the  use,  for  the  purpose  of  the 
conveyance,  Is  merely  nominal.  The  debts 
secured  are  distinct,  due  to  dlfCerent  indivld- 
nals,  and  in  no  way  connected  with  or  de* 
pendent  on  one  another.  The  deed  is  valid 
so  far  as  respects  the  good  debts.  It  wguld 
be  unreasonable,  and  defeat  the  object  of 
deeds  of  trust  if  they  are  to  be  declared  void, 
and  honest  creditors  deprived  of  their  securi- 
ty for  debts,  because  the  debtor,  without  their' 
knowledge  or  concurrence,  may  insert  a  usuri- 
ous or  feigned  debt." 

This  disposes  of  the  attachment  proceed- 
ings, all  of  wlilch  were  begun  after  the  as- 
signment. As  the  assignment  conveyed  to 
the  assignee  all  of  Nimocks'  interest  In  the 
property,  there  was  nothing  left  for  the  plain- 
tiff to  attach.  For  error  in  the  Instruction  of 
the  court  on  the  second  issue,  a  new  trial  is 
ordered.  Mew  trial. 


HALL  et  al.  t.  COTXINGHAM  et  al. 
iSnpreme  Coort  of  North  Carolina.   April  11, 

1800.) 

AssiomounTS  FOB  Bsiram  of  Criditobs— Vaud- 

ITT — SCHBDDLB  OF  PBBFBitENCES. 

1.  A  schedule  of  preferred  debts,  properly  ver- 
ified and  filed  by  the  aaaignor  witnin  the  five 
days  limited  by  statnte.  Is  good  as  to  all  pref- 
erences therein  sufficiently  described;  and.  If 
any  are  valid,  the  schedule  itself  is  snfflcient 
to  support  the  asslgsment. 

2.  A  preference  of  taxes  in  the  schedule  of 
an  aaaigumeut  is  valid,  since  anj  creditor  can 
ascertain  their  amount  from  the  public  records. 

3.  A  preference  in  the  schedule  of  a  note,  the 
date  of  which  Is  given,  is  a  sufficient  statement 
of  tlie  date  of  tne  transaction,  since  the  date 
of  the  note  is  presumed  to  be  the  date  ot  the  In- 
debtedness. 

Appeal  from  nqwrlor  conrt.  Robeton  comity; 
Boblnson,  Judga 

Action  by  Hall  *  FeansU  agalnat  A.  J.  Cot- 
tingham  and  ottaoa.  Tbere  was  a  Judgment 
for  defendants,  and  plaintiffs  anieal.  AflBrmed. 

McLean  &  Mcl^ean,  for  appellants.  Patter- 
son &  McLean,  for  appellees. 

DOUGLAS,  J.  This  is  an  action  brought  to 
set  aside  a  deed  of  assignment  executed  on  the 
1st  day  of  November,  1807,  by  the  defendant 
Coltiogbam  to  his  co-defendant  Patterson  as 
trustee,  and  for  injunction  and  receiver.  The 
assignment  provided  for  certain  prefecencea. 


whkb  were  set  out  In  the  schedule  filed  by  the 
assignor  in  the  office  of  the  clerk  of  the  su- 
perior com't  on  the  5th  day  of  November,  1S97, 
within  the  five  days  prescribed  by  the  statute. 
On  January  18,  1800,  a  temporary  Injunction 
or  restraining  order  was  Issued  by  his  honor. 
Judge  Robinson;  but,  on  the  bearing  at  Feb- 
ruary term  of  Robeson  superior  court,  judg- 
ment was  rendered  dissolving  the  temporary 
restraining  order  theretofore  granted,  and  re- 
fusing the  motion  for  receiver  and  injunction. 
Tbere  appears  to  be  no  dispute  as  to  the  facts, 
and  the  only  questions  argued  by  counsel  were 
as  to  the  sufficiency  of  the  schedule  of  preferred 
debts,  and  the  effect  thereon  of  the  invalidity 
of  certain  preferences.  These  questions  have 
been  fully  considered  In  the  case  of  Brown  & 
Co.  v.  NImocks  (at  this  term)  32  S.  E.  743,  and 
the  principles  therein  laid  down  govern  the  case 
at  bar.  We  are  of  the  opinion  that  a  schedule 
of  preferred  debts,  properly  verified  and  filed 
within  the  five  days  limited  by  law.  Is  good  as 
to  all  preferences  therein  safficiently  dwrlbed, 
and  that,  if  any  of  such  preferences  are  valid, 
the  schedule  Itself  is  sufficient  to  support  the 
assignment.  Those  debts  invalid  for  want  of 
proper  description  are  simply  eliminated  from 
the  schedule,  and  fall  back  Into  the  class  of 
unpreferred  debts.  They  lose  nothing  of  their 
previous  character  as  debts,  but  acquire  no 
preference  whatever  under  the  assignment.  It 
remains  for  us  only  to  classify  the  preferences 
In  the  schedule  before  us.  Such  a  preference, 
to  be  valid,  must  set  forth  the  name  of  the 
creditor,  with  the  amount,  date,  and  considera- 
tion of  bis  debt  All  of  these  requirements 
are  mandatory,  but  they  will  be  reasonably 
construed  in  carrying  ont  the  true  Intent  and 
■plrit  of  the  law. 

We  think  that  the  preference  as  to  taxes  Is 
valid,  as  it  does  not  come  within  the  Intent 
of  the  law.  Any  creditor  can  easily  ascertain 
their  amount,  and  all  particulars  connected 
therewith,  by  reference  to  a  public  record,  and 
It  would  be  difficult  ever  to  bring  public  taxes 
under  the  head  of  feigned  or  collusive  debts. 

We  thhik  that  the  second  preference  is  also 
good,  which  Is  as  follows:  "J.  A.  Bddle,  $206. 
Note  dated  June  16,  1807,  due  and  payable 
Dec.  16,  1807;  being  amount  due  for  material 
for  dry  Idln."  We  hold  that  In  the  alienee 
of  any  statement  to  the  contrary,  the  date  of 
the  note  is  presumed  to  be  the  date  of  the 
transaction,  not  as  an  arbitrary  rule  of  law, 
but  because  we  think  the  ordinary  business 
man  would  so  regard  it,  and  would  feel  that 
he  had  complied  with  the  law  by  glvmg  the 
date  of  the  note  when  the  entire  transaction 
took  place  at  the  same  thne.  The  object  of 
the  statute  is  not  to  defeat  preferences,  but  to 
regulate  them,  by  requiring  the  assignor  to  ffie 
In  a  public  office,  aoceasible  to  ail,  under  the 
sanctity  of  his  oath,  a  statement  giving  such  a 
description  of  the  preferred  debt  as  wUl  en- 
able any  creditor  to  conveniently  ascertain  its 
bona  fides.  Neither  the  schedule  nor  the  deed 
Itself  adds  anything  to  the  Inherent  honesty 
or  dishonesty  of  a  deU,  but  affects  only  Ita  pt- 
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der  of  payment.  Neither  ts  conelnslTe  of  Its 
validity,  which  can  be  attacked  by  any  into- 
ested  party,  and,  if  shown  to  be  feigned  or  ille- 
gal, It  would  bare  neither  preference  nor  ex- 
istence. II  properly  set  out  In  the  schedule. 
It  has  only  a  prima  facie  right  of  preference, 
subject  to  attack;  but  If  excluded  from  the 
schedule,  either  In  fact  or  by  Implication  of 
law.  Its  preArence  is  forever  lost.  There  are 
several  preferences  which  appear  to  us  auffl- 
ciently  described,  but  we  bare  shown  enough 
to  sustain  the  schedule,  and  therefore  the  as- 
signment. 

As  the  Judgment  of  the  court  below  slm^y 
dlHSolred  the  restraining  order  theretofore 
granted,  and  taxed  the  plaintiffs  with  tbe  costs 
of  the  action,  the  question  of  tbe  ralidlty  or 
invalidity  of  each  particular  item  of  tbe  sched- 
ule Is  not  propedy  before  as.  As  the  sched- 
ule is  good,  at  least  in  part,  it  is  sufficient  to 
support  the  assigDment,  and  his  honor  properly 
refused  to  Interfere  lo  Its  ezecatlon.  The  Judg- 
ment la  afilnaed. 


GASHION  T.  WESIIBRN  UNION  TEL.  CO. 
(Supreme  Court  of  North  Carolina.   April  11. 
1899.) 

TsLBeaiPH  CoHFAiriBs— Mbsbiobs  fob  BBNSriT  Of 
AxoTHBB — Selatio:ibhip  of  Pabtibs — NoTioa 
— Yatlvrs  to  Dblivbr — Dahagbs. 
Where  an  agent  sends  a  telegram.  In  hfs 
own  name,  aoDOuDciiig  a  death,  and  requesting 
the  addressee  to  come,  hia  failure  to  notify  tbe 
compaoy  of  the  relation  of  the  addressee  and 
his  principal,  and  that  it  is  sent  for  the  lat- 
ter's  benefit,  will  not  preclude  a  recovery  by 
his  priDciiMl  for  mental  suffering  occasioned  \v 
a  fadure  to  deliver. 

Appeal  from  superior  court.  Iredell  comity; 
Shaw,  Judge. 

Action  by  Anna  Oaahion  against  the  W^- 
em  Union  Tel^raph  Company  to  recover 
damages  for  failure  to  promptly  deliver  a 
message.  From  a  Judgment  for  i^intiff  for 
the  amount  paid  for  Its  trannnlssion,  she  ap- 
peals. Reversed. 

L.  G.  Caldwell  and  J.  P.  GamUe,  for  Ap- 
pellant.   Jones  A  Tlllett,  for  appellee. 

DOUGLAS,  J.  This  case  was  here  before, 
and  ts  reported  in  123  N.  C.  269.  31  3.  E.  493. 
It  Is  now  tiefore  us  on  an  exception  to  the 
charge  of  the  court  below,  which  is  stated  In 
tbe  record  as  follows:  "The  following  Is 
the  charge  of  the  court  pertinent  to  the  de- 
termination of  tbe  contention  of  tbe  parties: 
'The  plaintiff  contends  that,  by  reason  of  the 
delay  In  the  delivery  of  this  telegram,  her 
brother-in-law  was  prevented  from  being 
present  with  her,  and  that  by  reason  of  the 
atwence  of  her  brother-in-law  upon  this  occa- 
sion she  suffered  mental  anguish;  that  she 
suffered  more  than  she  would  have  suffered, 
under  the  circumstances,  on  account  of  tbe 
death  of  her  husband.  Now,  to  determine 
this  question,  the  court  charges  you  that  there 
Is  no  presumption  of  law  that  plaintiff  suf- 
fered meatal  anguish  on  account  of  the  ab- 


I  sence  of  J.  W.  Mock;  that  the  fact  tliat  she 
stood  In  relation  to  him  as  a  aister-in-law.  and 
I  tbe  further  fact  <^  his  being  prevented  ftom 
i  being  with  her,  would  not  have  raised  tbe 
'  presumption  that  she  suffered  mental  angulsfa 
I  on  account  of  his  not  being  there,  but  the 
I  burden  is  on  tbe  plaintiff  to  show  1^  tbe  pre- 
ponderance of  the  evidence  that  there  wbr 
j  existing  between  plaintiff  and  J.  W.  Mo<^ 
I  such  tender  ties  of  love  and  affection  as  that 
i  hie  presence,  advice,  and  sympa&y  with  her 
]  In  Horganton,  and  on  the  Journey  to  States- 
I  Tllle.  would  hare  given  her  comfort  and  con- 
solation in  her  distress,  and  woold  have  pre- 
vented her  from  eirifering  to  tbe  extent  she 
says  that  she  actually  suffMed.  But  If  yon 
[  should  find  that  such  a  relation  existed  be- 
tween plaintiff  and  J.  W.  Mock,  yet,  as  the 
I  plaintiff  admits  that  she  did  not  sfgn  the  tele- 
I  gram,  and  that  her  name  is  not  mentioned  In 
the  telegram,  and  that  Payne  signed  and  sent 
the  same  as  the  agent  of  the  plaintiff,  before 
she  can  recover  damages  for  mental  angnish 
occasioned  by  the  failure  of  J.  W.  Mock  to  be 
present  with  her  upon  this  occasion  the  bur- 
den 1b  upon  tbe  plaintiff  to  show,  hy  a  pre- 
ponderance of  the  evidence,  that  at  the  time 
the  message  was  delivered  to  the  defendant 
company  the  said  company  was  notified  of  the 
fact  that  the  telegram  was  sent  for  the  bene- 
fit of  the  plaintiff,  and  also  of  the  relations; 
existing  between  her  and  J.  W.  UoA.  And 
the  court  (Aiai^ee  you  tliat  there  is  no  evi- 
dence that  the  defendant  telegraph  company 
had  any  notice  that  the  tel^iam  was  sent  for 
the  benefit  of  the  plaintiff,  or  that  It  had  any 
notice  of  tbe  relationship  existing  between 
tbe  plaintiff  and  the  said  J.  W.  Mock;  and 
your  answer  to  tbe  second  issue  cannot  be 
more  than  twenty-five  cents,— the  cost  of  the 
telegram.  The  plaintiff  does  not  contend  tbat 
there  was  any  physical  injury  to  herself  re- 
sulting from  the  alleged  negligence,  but  the 
allegation  in  tbe  complaint  ia  for  mental  au- 
guisti  suffered  by  her;  and  as  the  plalntfflF  has 
failed  to  show  that  the  defendant  company 
had  notice  that  the  telegram  was  sent  for  her 
benefit,  or  had  notice  of  the  relationship  ex- 
isting between  her  and  J.  W.  Mock,  she  can- 
not recover  In  this  action,  except  the  twenty- 
five  cents  paid  for  the  telegram.  If  you 
should  answer  the  first  Issue  "Yes,"— tbat  the 
defendant  company  was  guilty  of  negligence, 
—your  answer  as  to  the  second  Issue  can, 
under  no  circumstances,  be  more  than  twen- 
ty-flve  cents.' "  There  was  a  verdict  and 
the  following  Is  the  Judgment  of  tbe  court: 
"This  cause  coming  on  to  be  heard  at  this 
term  of  the  court  before  Shaw,  Judge,  and  a 
Jury,  and  being  heard  upon  the  whole  record, 
and  the  following  issues  submitted:  (1)  'Was 
the  defendant  guilty  of  negligence  as  alleged 
in  the  complflint?*  to  which  the  Jury  answer- 
ed, 'Yes.'  And  (2)  "What  damage  has  plain- 
tiff sustained  by  renson  of  the  negligence  of 
the  defendant?*  to  which  issue  the  court  or- 
dered tbe  Jury  to  respond.  *25  cents,*  the 
amount  paid  for  the  transmission  of  tbe  mes- 
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sage,-^  la  therefm  adjndged  tliat  the  plain- 
tiff recorer  of  ttie  defendant  tbe  snm  of  25 
cents,  and  the  costs  of  tbe  actton."  Tbe 
plalotlff  fQ)pealed. 

This  ArecQy  presents  the  question  wfae^her 
the  platntlff  can  recover  damages  for  mental 
anguish  caused  "by  the  n^jgence  of  tbe  de- 
fendant in  bilUng  to  promptly  dellrer  a  tele- 
gram sent  tbrohgh  an  agent,  when  the  name 
of  tbe  plaintiff  was  not  signed  to  the  telegram, 
and  when  the  tact  tbat  it  was  sent  for  her 
was  not  disclosed  to  the  defendant  at  the  time 
the  message  was  sent,  nor  were  her  relations 
with  tiie  addressee  then  commonlcated  to  tbe 
company.  We  intended  to  decide  this  ques- 
tion at  the  first  hearing,  and  thought  we  liad 
done  so,  at  least  by  direct  Inference,  but,  It 
seems,  not  exidldtly  enough  to  be  understood. 
To  pKYmt  any  further  misconstruction,  we 
say,  plainly,  she  can  tecover,  If  ottierwlse  «i- 
tltled.  In  other  worda,  tbe  CsUure  to  give 
STKb  Information  was  no  bar  to  tbe  action,  or 
to  the  recovery  at  sobstantlal  damages;  In 
Lyne  r.  Telegraph  Ca,  128  N.  0.  129,  81  S. 
E.  350,  It  was  held  that,  where  a  telegram  re- 
lates to  sickness  or  death,  It  Is  not  necessary 
to  disclose  to  the  company  tbe  relation  of  the 
parties,  as  there  is  a  conimon-«enae  suggestion 
that  It  Is  Iniportant  The  same  rule  applies 
here,  fnie  td^am  In  question  stated  that 
Mr.  Oashion  had  been  tdUed  while  at  woA, 
and  on  its  face  suggested  that  it  was  of  unus- 
ual importance  to  somebody.  The  defendant 
knew  ibat  somewhere  there  was  a  vacant 
chair;  that  some  one  the  lonely  deathwatcb 
was  keephig.  Who  or  where,  It  mattered  not 
to  tbe  defendant,  as  it  had  no  more  right  to 
wrong  one  person  than  another. 

The  able  counsel  for  the  defendant  relies 
upon  Hadley  v.  Baxendale.  0  Exch.  841;  qnot- 
Ing  as  follows:  "Where  two  parties  have 
made  a  omtract,  which  one  at  them  has  bro- 
ken, the  damages  whldi  the  other  party  ought 
to  receive,  In  respect  of  such  breach  of  con- 
tract, shotdd  be  such  as  may  fairly  and  rea- 
sonably be  considered,  either  arising  naturally 
(1.  e.  according  to  the  usual  course  of  things) 
from  such  breach  of  contract  itself,  or  such 
as  may  be  reasonably  supposed  to  hare  been  in 
the  contemplation  of  both  parties,  at  the  time 
they  made  tbe  contract,  as  tlie  probable  result 
of  the  breach  of  It.  Kow,  If  the  spedal  dr- 
cumstances  under  wtddt  the  contract  was  ac- 
tually made  were  communicated  by  the  plain- 
tiff to  the  defiant  and  thus  known  to  both 
parties,  the  damages  resulting  from  the  breach 
of  zxtch  a  contract,  which  they  would  reason- 
ably contemplate,  would  be  tbe  amount  of  In- 
Jury  which  would  ordinarily  follow  a  breach 
of  contract  under  these  spedal  drcomstances, 
as  known  and  communicated.  But  on  the  oth- 
er hand,  if  these  special  drcumstances  were 
wholly  unblown  to  tbe  party  breaking  tbe 
contract,  be  at  tbe  most  could  only  be  sup- 
posed to  hare  had  In  his  contemplation  tbe 
amount  of  injury  which  would  arise  generally, 
and  In  the  great  multitude  of  cases,  not  affect- 
ed by  any  special  drcumstances,  from  such  a 


breach  of  contract"  This  mle  is  almost  uni- 
versally fallowed  as  to  an  ordinary  business 
transactions,  but  can  It  have  any  possible  ap- 
idication  to  tbe  case  at  bar?  We  think  not. 
What  probable  damages  could  Mn.  OmAilim 
possibly  have  had  In  contemplation,  when.  In 
the  first  hour  of  her  twreavement,  she  sent 
a  tdegram  anntHmdng  tbe  sudden  and  vltrtent 
death  of  her  husband?  Surely  she  could  not 
be  expected  to  dictate  such  a  telegram  with 
the  cool  deliberation  with  which  a  man  would 
contract  for  the  shiianent  of  a  mlD  shaft;  nor 
can  her  mental  anguish  be  measured  by  the 
rule  laid  down  In  determining  Oie  lost  profits 
of  Hadley's  mllL  We  must  admit  that  dam- 
ages for  mental  anguish  are  somewhat  anoma- 
lous, and  the  extreme  difficulty  of  thdr  ad- 
measurement by  any  ordinary  rule  of  law  'has 
led  many  jurisdictions  to  reject  the  doctrine. 
We  have  found  it  established  In  this  state, 
and  fed  compdled  to  nphold  It,  an  the  high- 
est prlnc^iles  of  public  policy  and  of  pilvate 
right,  and  must  give  it  snch  a  reasonable  con- 
atmctlon  aa  will  enforce  Its  Intimate  results. 

One  other  prtnclple  must  be  kept  in  view: 
A  telegraph  company  Is  In  the  nature  of  a 
common  carrier.  Claiming  and  exercising  the 
right  of  condemnation,  which  can  be  done  only 
for  a  public  purpose,  It  Is  ttLerel^  affected 
with  a  public  use.  It  owes  certain  duties  to 
tbe  public,  whldi  are  not  dependent  upon  a 
personal  contract,  but  which  are  imposed  by 
operation  of  law.  A  simple  contract  Is  an 
agreement  between  two  parties,— a  drawing 
together  of  two  minds  to  a  common  Intent,— 
and  must  be  voluntary  as  well  as  mutual. 
Whenever  a  man,  at  a  proper  time  and  place, 
presents  a  telegram  to  the  company  for  trana- 
mlttal,  and  at  the  same  time  tenders  tbe  prop- 
er fee^  the  company  la  bound  to  recdve,  trana- 
mlt,  and  deliver  It  with  reasonable  care  and 
diligence;  It  cannot  refuse  to  recdve  it;  and, 
while  It  may  protect  Itself  by  reasonable  regu- 
lations, it  cannot  Indst  upon  a  personal  con- 
tract contrary  to  Its  usual  custom  or  to  pub- 
lic policy.  As  was  said  in  Reese  v.  Tel^apb 
Co.,  123  Ind.  291,  24  X.  B.  163,  the  failure  of 
the  telegraph  company  to  promptly  ddlrer  a 
tdegram  "is  not  a  mere  breadi  of  contract, 
but  a  faflnre  to  perform  a  duty  wbldt  rests 
upon  It  as  the  servant  of  the  peoide."  While 
reaffirming  the  doctrine,  we  must  again  ear- 
nestly caution  Juries  ag^nst  its  abuse.  The 
defendant  Is  in  no  way  respondUe  for  the  an- 
guish suffered  by  the  plaintiff  fbr  the  loss  of 
her  husband.  Alt  that  can  possibly  be  diarged 
to  It  Is  the  Injury  resulting  from  a  negligent 
failure  to  ddiver  the  tdegram;  and  the  jury, 
in  considering  this  matter,  should  carefully 
guard  against  the  sympathy  they  would  natu- 
rally fed  fbr  the  widow  and  orphan  child. 
However  creditable  to  them  as  men,  It  must 
be  Ignored  by  than  as  jnron.  If  tbe  defend- 
ant has  been  negligent  it  Is  their  duty  to 
give  to  the  plaintiff  a  fair  recompense  for  the 
angnlsh  she  has  suffered  from  such  negligence, 
but  from  that  alone;  and,  in  ddermlnixrg  the 
amount,  they  should  readw  to  eadi  party  ex* 
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act  and  equal  justice,  without  the  shadow  of 
generoKity,  which  Is  not  a  virtue  whok  deal- 
ing with  the  property  of  others. 

The  counsel  for  defendaut  argued  before  ns 
other  questioDfl,  not  presented  by  the  record, 
wblcb  we  cannot  properly  consider.  For  er- 
Ttx  In  the  charge  ct  the  court,  a  new  trial 
must  be  ordered.  New  trial. 


STATB'S  PRISON  OF  NORTH  CAROLINA 

et  aL  T.  DAY. 
(Snprame  Court  of  North  Carolina.   April  11, 

1899.) 

Btatb's  Faison  SoFBaiNTaNDSNr— Onics — Cau- 
Tio« — Abolition— Afpoistments — Cou- 

FIBH1.TI0M  BT  SbHATB. 

1.  The  office  of  the  superintendeiit  of  the 
state's  prison  is  created  by  the  general  nsaem- 
bly,  and  not  by  the  constitution,  in  view  of 
Const,  art.  11,  |  8,  directing  the  general  assem- 
bly to  provide  for  the  erectitw  and  conduct 
of  the  prison.  Hence  the  le^slatnre  may 
abolish  it 

2.  Act  1890,  purporting  to  abolish  the  office 
of  superintendent  of  the  state's  prison,  docs 
not  abtrilsh  it,  since  it  also  requires  a  perform- 
ance of  all  the  duties  previously  performed  by 
the  superintendent,  though  it  requires  the  du- 
ties to  be  performed  by  three  persons,  and  in- 
corporated the  prison,  and  increased  the  num- 
ber of  directors,  and  gave  them  itower  to  sell 
or  lease  lands  of  the  prison;  a  public  office 
being  an  agency  from  the  state  to  perform  cer- 
tain duties. 

3.  An  appointment  by  the  governor  of  a 
state's  prison  superintendent  to  fill  a  vacancy 
caused  by  a  resignation  need  not  be  confirmed 
by  the  senate. 

Clark,  J.,  dissenting. 

Appeal  from  superior  court,  Wake  county; 
Brown,  Judge. 

Action  by  the  state's  inrlBon  of  North  Caro- 
lina and  others  against  W.  H.  Day.  Judg- 
moit  for  plaintiffs,  and  d^endaut  appeals. 
Reversed. 

Jaa.  C.  MacRae,  a  F.  MacRae,  Argo  & 
Snow,  and  Thoi.  N.  HUl,  for  appellant.  R.  O. 
Burton  and  Shepherd  ft  Bnsbee.  for  appdlees. 

MONTQOMERY.J.  This  action  was  brought 
under  section  1  of  an  act  of  the  general  as- 
sembly ratified  on  the  16th  of  February.  1899. 
The  language  of  that  section  Is  as  follows: 
"That  In  addition  to  the  remedy  prescribed  by 
the  Code,  sections  603  to  621  inclusive,  the 
board  of  directors  of  the  state's  prison  of  North 
Carolina,  or  the  executive  board  thereof,  or 
both,  with  or  without  the  Jointure  of  the  state, 
shall  have  the  right  in  an  action  for  Injunc- 
tion or  mandamus,  to  test  In  the  courts  the 
claims  of  any  claimant  or  claimants  to  the  pos- 
session, custody  and  control  of  the  property  of 
the  state's  prison,  and  of  the  convicts  therein 
confined." 

The  object  of  the  statute,  tbea,  was  simply 
to  have  a  decision  by  the  courts  of  this  ques- 
tion: Who  of  the  conflicting  claimants  Is  or 
are  entitled,  by  law,  to  the  possession  and  cus- 
to<ly  of  the  property  of  the  state's  prison  and 
of  the  coQvkts  tbexeln  confined  7  The  claim- 


ants, BO  far  as  this  record  shows,  are  the  plain- 
tiffs on  the  one  side,  and  the  defendant  on  tlj:- 
Other.  The  rights  of  any  other  person  or  per- 
sons that  may  be  connected  with  the  conduci 
and  management  of  the  state's  prison  are  not 
now  before  us  for  consideration.  This  court 
will  not  anticipate  litigation  between  rival 
claimants  for  office,  and,  if  such  liiigatiuo 
should  occur,  each  case  must  be  heard  and  df  • 
dded  on  its  merits,  on  cases  properly  consti- 
tuted in  the  courts. 

The  governor  of  the  state,  under  the  provi- 
sions of  chapter  219  of  the  Acts  of  1S97,  ap- 
pointed John  B.  Smith  superintendent  of  the 
state's  prison  for  the  term  of  four  years,  aud 
his  nomination  was  consented  to  by  the  seu- 
ate.  The  compensation  attached  to  the  office 
was  a  salary  of  $2,500.  After  the  adjourn- 
ment of  the  general  assembly  of  1807,  Smith 
resigned  the  superintendency,  and  J.  M.  Mew- 
borne  was  appointed  by  the  governor  In 
Smith's  place.  On  the  1st  day  of  January. 
1899,  a  few  days  before  the  general  assembly 
of  that  year  convened,  Mewt>ome  resigned, 
and  the  defendant,  W.  H.  Day,  was  appolntnl 
superintendent  to  fill  the  vacancy.  Day's  nom- 
ination by  the  governor  was  never  sent  to  the 
senate,  nor  did  that  body  confirm  the  aiHK>lnt- 
ment.  Day,  under  his  appointment,  took  jtos- 
session  of  all  the  property  of  the  state's  prison 
and  the  control  of  the  convicts. 

This  actl(»i  was  brought  by  the  plalotifTs  to 
recover  of  the  defendant  the  property  In  his 
possession  belonging  to  the  state  and  apper- 
taining to  the  state's  prison,  and  to  get  the 
control  of  the  convicts  and  to  have  the  rights 
of  the  parties  declared.  In  that  way  the  (daln- 
tlffs  seek  to  get  a  decision  by  the  court  on 
the  matter  which  It  was  desired  to  have  set- 
tled by  the  act  of  February,  1880. 

The  irialntlffB'  alleged  right  of  recovery  It 
founded  on  the  provisions  of  an  act  of  the  gen- 
eral assembly  ratified  on  the  2Gth  day  of  Jan- 
nary,  1899,  to  go  into  effect  on  the  10th  day 
of  February,  1899,  as  to  its  requirement  for 
the  delivery  of  the  state's  prison  and  the  con- 
victs therein,  by  the  perAins  then  in  charge  of 
the  state's  prison,  to  the  board  of  directors  pro- 
vided for  in  the  act  As  to  the  othw  provi- 
sions, they  went  Into  effect  from  the  date  of 
ratification  of  the  act  Under  the  provisions 
of  the  last-mentioned  act,  the  plaintiffs,  claim- 
ing to  be  a  board  of  directors  duly  elected  and 
appointed  by  the  general  assembly,  allege  that 
the  office  of  superint^dent  has  been  abolished: 
that  the  property  of  the  state  prison,  the  con- 
ti'ol  of  the  convicts,  and  the  conduct  of  the 
prison  were  vested  In  them  by  the  act  of  Jan- 
uary, 1809;  and  that,  thraefore,  they  are  en- 
titled to  the  possession  of  the  property,  and 
the  control  of  the  convicts,  to  the  end  that 
they  may  properly  execute  their  trust.  And 
again,  the  plaintiffs  allege  that  if  it  be  so  thai 
the  office  of  superintendent  was  not  abolished 
by  the  act  of  1899,  yet  the  defendant's  (Day's) 
tenure  ceased  ujpon  the  ratification  of  the  act 
because  he  was  not  nominated  by  the  govern- 
or nor  Us  appointment  oonflrmed  bj  tbe  sen- 
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ate.   The  defendant  arars  ttiat  the  act  of  Jan-  t 

nars,  1899,  tbough  on  Its  face  It  purports  to 
abolish  the  office  of  saperlntendent  of  the 
state's  prison,  does  not  In  law  have  that  ef- 
fect; that  It  simply  transfers  the  duties  and 
functions  of  the  ofBce  of  saperlntendent  to  the 
three  j^Intlfts,  who  allege  that  they  com- 
pose an  execatlve  board,  to  be  performed  by 
them;  and  that  such  an  attempt  to  deprive 
the  defendant  of  his  office  on  the  part  of  the 
general  assembly  Is  contrary  to  the  provisions 
of  our  state  constitution  (article  1,  |  17,  BUI  of 
Rights),  and  to  those  of  the  constitution  of 
the  United  States  (Amend,  art.  14,  f  1).  The 
defendants  further  aver  that  the  whole  act  of 
1889  Is  void. 

The  great  public  importance  of  the  matter 
iDTolTcd,  and  the  appearance  on  both  sides  of 
counsel  eminent  In  the  profession  and  learned 
In  the  philosophy,  as  well  as  in  the  details,  of 
the  law,  naturally  prepared  the  cotirt  for  elab- 
orate and  discursive  argument  (oral  and  by 
brief),  and 'we  were  not  disappointed  In  our 
antlclpationa  A  great  deal  of  the  learning 
which  was  displayed,  however,  was  not  new. 
Many  ot  the  questions  discussed  bad  been  so 
often  and  so  consistently  decided  by  the  ad- 
judications of  this  court  that  they  could  not 
be  held  to  be  open  questions;  as,  for  instance: 
That  such  a  place  as  that  o/t  superintendent  of 
the  state's  prison,  with  its  attendant  duties,  Is 
a  public  office.  C9ark  v.  Stanley,  66  N.  G.  59; 
Hoke  V.  Henderson,  15  N.  C.  1;  Wood  v.  Bel- 
lamy, 120  N.  G.  212,  27  8.  E.  113.  That  an 
office  la  pn^rty,  and  the  Incumbent  has  the 
same  right  in  it  as  he  has  to  any  other  prop- 
erty, except  that  he  cannot  sdl  or  assign  It 
Hoke  T.  Henderson,  supra;  King  v.  Hunter, 
65  N.  0.  603;  Gotten  v.  Ellis,  52  N.  0.  545; 
Wood  V.  Bellamy,  siqwa.  That  the  general 
assembly  has  the  power  to  abolish  an  office 
created  by  legislative  authority.  Gotten  v. 
BBla,  62  N.  O.  545;  State  v.  Smith,  05  N.  C. 
869;  Wood  v.  Bellamy,  supra;  Ward  v.  City 
of  Elizabeth  City,  121  N.  C.  1,  27  8.  E.  993. 
That  the  legislature  can,  exc^t  in  those  In- 
stances prohibited  by  the  constitution,  take 
away  some  parts  of  the  duties  of  an  officer, 
and  make  a  not  Inequitable  reduction  of  the 
offico-'s  salary.  Gotten  v.  Ellis,  62  N.  C.  546; 
State  V.  Gales,  77  N.  0.  283;  King  v.  Hunter, 
65  N.  C.  603.  But  tn  those  cases  It  Is  also 
held  that  the  officer's  entire  salary  cannot  be 
taken  from  him,  and  thereby  starve  him,  nor 
could  the  legislature  select  a  particular  officer, 
and,  by  a  special  law  applicable  to  blm  alone, 
deprive  him  of  any  material  part  of  bts  duties 
and  emolaments;  that  the  words,  in  section  10, 
art.  3,  of  the  constitution  of  1868,  viz.  "that 
the  governor  shall  nominate  *  •  •  and 
appoint  ott  <^cer8  whose  offices  are  estab- 
lished by  this  constitution,  or  which  thall  be 
created  by  loto,  and  whose  appointments  are 
not  otherwiae  provided  for,  and  no  »tteh  officer 
»Aa2Z  be  appointed  or  eleefed  bg  the  general 
aaeembljf"  meant  appoinbnents  not  otherwise 
provided  for  In  that  constitution;  and  there- 
ton  the  goremor  bad,  under  t^t  constltntfon. 


the  genenl  power  of  appointing  to  office  (the 
KKeptlons  bdng  in  cases  where  the  appoint- 
ments were  otherwise  provided  for  in  that  con- 
stitution), to  the  exclusion  of  the  legislature 
(People  V.  McKee,  68  N.  C.  429);  but  that  the 
words  which  we  have  quoted  from  article  3,  { 
10,  of  the  constitution,  and  which  appear  in 
italics  In  the  quotation,  behig  omitted  in  the 
present  constitution,  it  Is  clear  that  the  con- 
vention of  1875  Intended  to  alter  the  constitu- 
tion as  Interpreted  In  People  v.  McKee,  supra, 
on  that  point,  and  to  confer  upon  the  general 
assembly  the  power  to  fill  offices  created  by 
statute.  Ewart  v.  Jones,  116  N.  C.  570,  21  S. 
E.  787.  Having  disposed  of  all  the  above- 
mentioned  collateral  questions  which  were  the 
subject  of  argument  In  the  case,  investing 
more  as  matter  of  constitutional  and  Judicial 
history  than  as  strictly  applteable  to  the  con- 
troversy before  the  court,  by  the  dtatlons  of 
repeated  decisions  of  thte  court,  we  can  now 
come  down  to  the  discussion  of  the  point  the: 
real  controversy  In  the  case;  that  Is,  was  the 
office  of  superintendent  of  the  state's  prison 
abolished  by  the  act  of  assembly  ratified  Jan- 
uary, 1899?  We  may  say,  in  limine,  that  we 
have  had  no  trouble  in  arriving  at  the  con- 
clusion that  the  office  of  superintendent  Is  not 
an  office  created  by  the  constitution.  Section 
3  of  article  11  of  the  constitution  ordained 
"tliat  the  general  assembly  shall  at  its  flrat 
meeting  make  provision  for  the  erection  and 
conduct  of  a  state's  prison  or  poiltentlary"; 
and  tliat  provision,  in  our  opinion,  imposes 
upon  the  legislature  the  duty  of  attending  to 
the  detail!  as  to  the  erection  of  Uie  necessary 
buildings,  the  purchase  of  such  property,  real 
and  personal,  as  may  be  necessary  for  the  uses 
of  the  prison,  and  also  to  form  sudb  regulations 
for  the  government  and  conduct  of  the  prison 
as  may  seem  proper.  The  officers  or  place- 
men,  their  salaries,  and  the  dlstribntlon  of 
their  duties,  are  an  left  with  the  general  as- 
swbly. 

On  tlie  real  question  in  coutroTeray,  the 
contentlui  of  the  xdalntlfTs  la  that  the  office  of 
superintendent  of  the  prison  was  abolished  by 
the  act  of  1899  (I)  because  the  act  declared. 
In  so  many  words,  that  the  office  was  abol- 
ished; (2)  because  the  responsibility  and  ac- 
tual management  of  the  prison  are  placed  np- . 
on  the  tx>ard  of  directors,  and  taken  from  the 
one-man  power,— that  of  the  superintendent, 
—and  that  the  Incumbent  had  an  implied  no- 
tice that  the  general  assembly  might,  when  it 
saw  fit,  take  that  course;  (3)  because  the  act 
Incorporated  the  state  prison;  (4)  because  It 
increased  the  number  of  directors;  (u)  be- 
cause it  transferred  the  duties  attendant  npon 
the  office  to  the  board  of  directors  for  per^ 
forma  nee. 

To  aid  us  tai  arriving:  st  a  correct  conclu- 
sion in  this  easel  a  recurrence  to  the  true  Idea 
of  the  nature  and  character  of  a  pnldlc  office 
has  been  useful  to  us.  In  the  text-books  It 
is  taught  that  the  word  "office,"  in  its  pri- 
mary slgntdratlon.  Implies  a  duty  or  duties; 
and,  secondarily,  the  charge  of  anch  duties,— 

Digitized  by  Google 


750 


•J2  aomw^srsKn  umpobosr. 


(K.a 


the  Bgeoc;  fron  the  state  to  perform  tte  do- 
tlee.  The  duties  of  the  office  are  of  tlie  flnt 

consequence,  and  tbe  agency  from  the  state 
to  perform  those  duties  is  the  next  step  in  the 
creation  of  an  office.  It  Is  the  union  of  the 
two  factors,  duty  and  agency,  which  makes 
the  office.  In  Clark  t.  Stanley,  66  N.  C.  SO. 
the  court  said  that  "a  public  office  Is  an  agen- 
cy from  the  state,  and  the  person  whose  duty 
it  Is  to  perform  this  agency  is  a  public  of- 
ficer. •  •  •  The  oath,  the  salary,  or  fees 
are  mere  incidents,  and  they  constitute  no 
part  of  the  office."  With  that  idea,  then,  of 
wliat  an  office  is,  has  the  office  of  superin- 
tendent been  taken  from  the  defendant  and 
given  to  others  by  the  act  of  assembly?  If 
the  duties  of  the  office  were  necessary  and 
useful  to  the  public,  and  they  iiave  been 
transferred  to  others,  who  are  exercising  them 
as  still  necessary  and  usefiU  to  the  public,  and 
the  state's  prison,  in  behalf  of  which  those 
duties  are  performed,  is  substantially  the 
same  institution  as  It  was  before  the  act  of 
assembly  of  January,  1S09,  was  ratliied,  then, 
under  all  the  decisions  we  hare  cited  In  this 
case  bearing  upon  the  point,  the  office  of  su- 
perintendent (defendant's  property)  has  been 
taken  from  the  defendant  contrary  to  the  law 
of  the  land,— contrary  to  the  provisions  of  the 
constitution  of  North  Carolina  (article  1,  i 
17).  If  the  Institution,  the  state's  prison,  Is 
the  same  substantially  that  it  was  before  the 
passage  of  the  act.  If  the  purposes  for  whlcli 
It  was  established  are  the  same  now  as  then, 
and  if  the  subject-mattera  over  which  the  man- 
agement and  conduct  extend  be  the  same, 
then  there  is  existing  a  contract  between  the 
state  and  the  defendant  as  to  hie  office,  and 
it  cannot  be  violated  during  his  term.  The 
state,  through  the  general  assembly,  might  b« 
satisfied  that  the  management  imder  the  ex- 
ecutive board  created  by  the  directors  under 
the  act  is  the  t>etter  plan  and  the  safer  one 
for  the  public,  yet  that  Is  only  a  matter  of 
method  of  management, — a  choice  t>etween 
two  modes  (that  Is,  whether  it  is  better  for 
three  to  control  than  for  one),  and  such  a 
choice  cannot  be  made  until  the  defendant's 
term  has  expired.  A  new  method  of  distribut- 
ing the  powers  aud  duties  of  the  government 
and  conduct  of  the  state's  prison  may  be  de- 
sirable, and  the  method  undertaken  to  be 
adopted  in  the  act  of  1899  may  be  the  best, 
and  yet  such  changes  cannot  be  made  until 
the  expiration  of  the  contract  with  the  Incum- 
bent. It  has  been  suggested  that  If  the  state 
has  not  the  power  when  it  sees  fit  to  abolish 
an  office,  and  transfer  its  duties  to  others,  an 
incumbent  might  get  into  an  office  for  a  very 
long  term  of  years  (a  term  not  amounting  to 
a  perj)etulty,  however,  which  would  be  ille- 
gal), and  Indifferently  execute  the  duties  of 
the  office,  but  not  so  poorly  as  might  amount 
to  Incapacity,  and  thereby  inflict  great  injury 
on  the  interest  of  the  public.  The  answer  to 
tliat  is  that,  If  such  should  be  the  case,  It 
would  be  the  fault  of  the  legislative  branch 
ot  th%  government  In  fixing  an  unusual  term 


•I  ottco.  and  not  a  natter  reviewable  by  this 

court 

Then,  the  co Delusion  of  the  case  turns  up- 
on whether  the  state's  prison  is  snbstantiail;^ 
the  same  institution  that  it  was  before  the  aet 
fflt  1899,  whether  the  purposes  for  which  ii 
was  established  are  the  same  now. as  then, 
and  whether  the  duties  performed  by  the 
defendant  were  the  same  duties,  substantial- 
ly, which  were  transferred  to  the  board  of 
directors,  and  now  being  performed  by  the 
executive  tuard,  under  the  act  of  188Qu 

It  is  ordained  in  the  constitution  that  the 
state's  prison  Is  to  be  used  for  the  purposes  of 
reformation  and  of  punishment,  and  that  is  the 
object  of  the  institution  now.  The  incorpo- 
ration of  the  institution.  If  it  be  conceded  that 
It  was  Incorporated  by  the  act  of  189&,  can 
in  no  sense  affect  the  defendant's  office.  If  It 
baa  not  otherwise  abolished  it  The  bare  in- 
corporation of  the  institution  would  not  affect 
or  alter  in  any  way  the  duties  ot  the  superin- 
tendent or  any  other  of  the  officers  or  place- 
men or  employes.  With  the  exertion  of  the 
power  given  in  the  act  of  1860  to  the  directors 
to  sell  or  lease  the  lands  or  other  property 
of  the  state's  prisim,  the  duties  and  tbe  pow- 
ers  in  all  respects  of  the  board  of  directors, 
acting  through  the  executive  board  as  tbeir 
bead,  are  in  all  respects  the  same  as  tbe  dnties 
required  of.  and  the  powers  conferred  opoo. 
the  superintendent  under  the  act  of  iSSfi,  as 
the  following  analysis  and  compariaon  wS 
show.  Under  the  various  subaectlona  of  sec- 
tion 6  ot  the  act  of  1807.  the  duties  of  tbe 
superintendent  are  specifled  In  detail,  as  fol- 
lows; (1)  Under  this  subsection  he  la  to  re- 
ceive and  to  have  the  custody  of  the  convicts. 
That  responalbUlty  and  duty  are  put  upon  tbe 
new  board  of  directors,  and  their  agents,  un- 
der section  7  of  the  act  of  1S89.  <2)  Under 
this  subsection  It  was  made  tbe  duty  of  tbe 
superintendent  to  keep  employed  the  convicts 
in  the  prison  and  on  the  farms,  and  to  hire 
them  to  others.  Under  section  7  of  tibe  act 
of  1809  that  duty  was  devt^ved  on  the  board 
and  their  agents.  (8,  4,  5)  Under  these  sab- 
sections,  the  siQKrintendent  was  authorised 
and  required  to  purcliase  neceesary  articles 
of  food  -and  clothing  for  the  convlcta,  and  to 
employ  and  take  care  of  tbem,  to  sell  tbe 
products  and  manufactured  artides,  to  re- 
ceive and  account  for  the  proceeds  of  the 
sale  of  articles  produced  and  mano&ctnred, 
and  to  make  a  deposit  of  the  same,  and  to 
check  It  out  Those  duties  are  tranaf erred  to 
the  board  of  directors  and  their  agents  hf 
section  6  of  the  act  of  1809.  (6)  This  sab- 
section  makes  It  the  duty  of  the  superintend- 
ent to  take  cnstodjr  of  the  property  of  the 
state's  prison,  and  to  protect  the  sanae.  This 
duty  is  transferred  to  the  board  and  their 
agents  by  sectiMia  6  and  8  of  the  act  of  1890. 
(7)  The  superintendent  Is  authorised,  under 
this  sulweetlon,  to  appoint  the  sutMrdlnates, 
such  as  wardens,  physicians,  saperrisora. 
overseers,  guards,  and  employSa  These  sob- 
ordinates,  designated  under  the  act  of  18B0 
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as  warduu^  idiyitelaD^  managers,  auperris- 
ors,  or  overseers,  are  to  be  appointed  by  the 
board  of  directors,  through  the  ^ecutiTe 
board,  by  sectltHw  5  and  9  of  the  act  of  1809. 
(8)  Under  thla  BubdlTlsioD  there  U  Imposed 
upon  the  superintendent  the  duty  of  rendering, 
at  the  end  of  each  year,  to  the  board  of  direct- 
ors, a  statement  oi;  all  financial  transactions 
of  the  state's  prison  for  the  preceding  year, 
together  with  an  Inventory  of  all  property  on 
hand  and  Its  value.  Those  duties  are  required 
to  be  performed  by  tlie  agents  of  the  directors, 
the  executive  board,  under  sections  5  and  6 
of  the  act  of  1800.  Under  chapter  219  of 
the  Acts  of  1897,  the  board  of  directors  were 
a  general  supervisory  power.  By  the  act  of 
1S99,  the  board  of  directors,  through  the 
executive  board,  are  clothed,  not  only  with 
a  general  supervisory  authority,  but  with  all 
the  functions,  and  with  all  the  duties,  of  the 
superintendent,  and  with  the  power  to  dis- 
ti'lbute  those  functions  and  duties  among 
themselves  or  others. 

If  we  have  not  fallen  into  error  In  the  above 
analysis  and  comparison,— and  we  feel  confi- 
dent tlut  we  have  not,— then  no  new  duties 
for  the  government  ot  the  state's  prison  have 
been  Imposed,  nor  have  any  new  powers  been 
granted  to  any  persons,  except  the  power 
granted  to  the  board  of  directors  to  sell  or 
lease  the  lands  of  the  state's  prison,  and  which 
additional  power,  we  tliink,  does  not  alter 
the  nature  or  the  character  ot  the  Institution. 
No  function  or  duty  that  was  formerly  per- 
formed or  imposed  upon  the  superlntenaent  Is 
abolished.  The  functiona  and  duties  of  that 
ufRce  are  still  necessary  to  the  public  welfare. 
They  have  not  been  abolished;  they  have 
been  simply  transferred  to  others.  That  can- 
not be  done,  according  to  the  law  ot  the  land. 
Wood  V.  Bellamy  and  Hobe  v.  Henderson, 
supra;  Gotten  v.  EUls,  52  N.  C.  516.  That 
three  of  the  directors  have  been  made  the 
governing  head  ot  the  Institution,  under  the 
name  of  "executive  board,"  and  that  to  them 
the  duties  and  functions  of  the  office  of  super- 
intendent have  been  transferred,  does  not 
change  the  application  ot  the  law.  It  Is  the 
same  as  if  the  duties  of  the  office  had  been 
transferred  to  one  person.  It  Is  not  a  valid 
aigoment  to  omtend  that  the  executive  board 
can  condnct  the  state's  prison  In  a  better  and 
more  satisfactory  manner  than  can  one  roan. 
It  may  be  true  In  point  of  fact,  and  that  plan 
can  be  tried  at  the  end  of  defendant's  term  of 
office.  The  contract  of  the  state  with  the  su- 
perintendent must  be  kept.  In  Throop,  Pub. 
Off.  S  21,  It  Is  said:  "Nor  can  the  legislature 
take  frtKn  the  officer  the  substance  of  the 
office^  and  transfer  It  to  another,  to  be  ap- 
pointed in  a  different  manner,  and  to  bold  by 
a  different  tenure,  although  the  name  of 
the  office  Is  changed,  or  the  office  divided, 
and  the  duties  assigned  to  two  or  more  offi- 
cers under  dlfl^eut  names."  That  principle 
of  law  was  announced  tn  Warner  v.  People, 
2  DenlQ,  272,  and  also  in  People  r.  Albertson, 
S5  N.  s;  00.  Tlie  section  In.  Throop,  and  the 


decisions  In  Warner  t.  People  aaft  People  t. 
Albertson,  supra,  are  in  connection  with  of- 
fices created  by  constitutional  provision.  But 
that  makes  no  difference  In  North  Carolina. 
Under  our  decisions,  you  cannot  oust  an  In- 
cumbent of  an  office,  and  continue  the  office 
afterwards,  and  this  rule  applies  to  offices  cre- 
ated by  the  constitution  as  well  as  to  those 
created  by  the  legislature. 

It  was  not  necessary  for  the  appointment 
and  nomination  of  the  defendant  to  have  been 
confirmed  by  the  senate.  There  was  a  va- 
cancy, due  to  the  resignation  of  Mewbome. 
The  governor  never  makes  a  nomination  to 
fill  vacancies  in  office.  He  does  that  alone, 
in  all  cases,  as  was  decided  In  People  v.  Mc- 
Iver,  68  N.  C.  467.  The  defendant  Is  entitled 
to  the  possession  of  the  property  of  the  state's 
prison;  to  the  control  of  the  convicts,  as  un> 
der  the  act  of  1897;  and  to  the  right  to  exe- 
cute the  duties  of  the  office  of  superlnt^ident 
of  the  state's  prison.  Beveraed. 

FURCHES,  J.  (concurring).  WhUe  I  fully 
concur  in  the  opinion  of  the  court,  I  hope  I  will 
be  pardoned  ftn-  briefly  expressing  my  views 
upon  this  important  question. 

It  is  too  plain  for  argument  that  the  posi- 
tion the  defendant  held  was  a  public  office.  I 
do  not  think  this  le  denied  by  plaintiffs.  This 
j  being  so,  be  had  a  property  In  this  office  that 
i  could  not  be  transferred  to  another  or  to  oth- 
{  eis.  This  Is  the  law  of  this  state,  and  It  has 
been  so  held  by  this  court.  In  every  case  In- 
volving this  question,  from  Hoke  v.  Hend«-- 
son,  15  N.  C.  1,  to  the  present  time,  without 
a  single  exception.  It  is  true  that  it  Is  argued 
for  plaintiffs  that  McDonald  v.  Morrow,  119- 
N.  C.  666,  26  S.  B.  132,  and  Ward  T.  City  of 
BHizabeth  City,  121  N.  C.  1,  27  S.  E.  908,  are- 
not  In  accord  with  Hoke  v.  Henderson;  but, 
upon  examination.  It  will  be  found  that  this 
is  not  so.  Hoke  v.  Henderson  la  cited  with 
approval  in  both  these  cases.  The  act  under 
discussion  in  McDonald  v.  Morrow  was  the 
election  law  of  1895,  and  In  that  act  it  was 
provided  that  such  appointments  as  those  un- 
der consideration  were  void,  and  the  court.  Id 
considering  the  case,  stated  that,  as  they  claim- 
ed to  hold  imder  that  act,  it  must  be  held  that 
Uiey  took  subject  to  the  terms  of  the  act  they 
claimed  to  hold  under.  There  was  no  question 
I^sented  in  that  case  as  to  the  repeal  of  the- 
statute  or  the  abolition  of  the  offices  clnlmed 
by  the  defendants.  In  Ward  v.  City  of  Ellssa- 
beth  City,  supra,  the  plaintiff  failed  In  b\a  ac- 
tion upon  two  grounds:  That  the  corporation 
under  which  he  claimed  to  hold  office  had  been 
abfdlsbed,  and  a  new  corporation  created,  out 
of  new  territory,  and  new  population,  to  a  very 
great  extent;  and  for  the  further  reason  that 
he  had  abandoned  bis  claim  to  the  office.  Jus- 
tice Clark  wrote  the  opinion  of  the  court  in 
Ward  V.  City  of  Elizabeth  City,  In  which  he 
dted  with  approval  both  Hoke  v.  Henderson 
and  McDonald  v.  Morrow,  and  dtstlngfulshed 
that  case  from  Wood  v.  Bellamy.  So,  I  repeat 
ttiat  fiiere  is  not  a  oaae  ta  be  fooBd  In  our  Re- 
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ports  tbat  does  not  recosntie  the  doctrine  laid 
down  in  Hoke  T.  Henderson  to  be  tbe  law  In 
this  state.  It  has  been  held,  ever  aluce  It  was 
delivered  In  1833,  to  be  the  leading  case  on 
this  subject,  and  Is  styled  by  Chief  Justice 
Pearson  as  "that  great  mine  of  learning." 
That  case,  and  every  case  since  that  case,  dis- 
cussing the  right  of  an  incumbent  to  hold  his 
office,  recognizes  tbe  right  of  the  legislature  to 
abolish  a  legislative  office,  and  that  when  the 
office  is  abolished  the  right  of  the  Incumbent  to 
hold  it  is  gone,  because  there  Is  no  office  to 
hold.  But  all  the  reported  cases,  from  Hoke 
V.  Henderson  down  to  and  Including  Wood  v. 
Bellamy,  120  N.  C.  212,  27  S.  E.  113,  hold  that, 
to  have  the  effect  of  ousting  the  Incumbent 
before  his  term  expires,  the  office  must  be 
abolished;  that  It  la  not  sufficient  to  declare 
that  It  is  abolished  when  it  Is  not  abolished; 
that  the  office  Is  Intangible,  and  consists  In 
the  duties  of  the  office,  and  while  these  duties 
are  continued  the  office  Is  continued.  The 
discussion  then  comes  down  to  this:  Are  the 
duties  of  tbe  office  the  defendant  held  abolUi- 
ed,  or  are  they  transferred  to  others? 

In  discussing  this  question,  I  do  not  expect 
to  enter  Into  a  discussion  of  policies  that  might 
Influence  me  If  I  were  acting  as  a  legislator; 
nor  do  I  expect  to  count  the  number  of  lawyers 
in  the  legislature  tbat  passed  this  act,  nor  do 
I  expect  to  Impugn  their  motlvest  as  it  seems 
to  be  thought  I  wit)  If  I  am  of  the  opinion  that 
the  act  is  unconstitutional.  This  kind  of  argu- 
ment shonld  have  no  weight  with  an  Inde- 
pendent Judiciary.  If  this  suggestion  Is  true, 
it  convicts  every  Judge  that  has  ever  occupied 
a  seat  <m  this  court  of  being  guilty  of  im- 
pugning the  motives  of  the  legislature,— Tay- 
lor, Henderson,  Roffin,  Pearson,  and  all  their 
associates.  If  this  were  so,  I  suppose  there 
would  never  be  another  act  of  the  legislature 
declared  unconstitutional.  I  hope  tbat  I  may 
never  l>e  influenced  in  the  discharge  of  what 
I  consider  my  duty  by  such  considerations.  I 
propose  to  regard  this  legislature  Just  as  I 
would  any  other  l^;lslature,  and  to  deal  with 
its  legislation  Just  as  I  would  any  other  legis- 
lature,—Just  as  I  did  the  legislature  of  18&5,— 
and  I  agreed  with  the  court  In  an  opinion  de- 
darlng  a  similar  act  passed  by  that  legislature 
unconstitutional.  And  in  doing  so  I  did  not 
Impugn  their  motives,  nor  do  I  suppose  any 
other  memtwr  of  the  court  did.  I  suppose 
that  legislature  thought  the  act  of  1895,  re- 
viewed by  this  court  in  Wood  v.  Bellnmy,  con- 
stitutional, and  I  suppose  the  legislature  of 
1889  thought  this  act  constitutional;  but,  when 
it  comes  before  us  for  review,  I  cannot  be 
governed  In  my  opinion  of  the  law  by  wliat 
they  may  have  thought. 

It  is  contended  that,  If  we  sustain  the  de- 
feuse  and  restore  the  defendant  to  his  office, 
there  Is  danger  ahead  of  us;  that  we  might 
get  a  legislature  that  would  extend  the  terms 
of  office  to  10,  and  even  to  25,  years.  I  do 
not  think  we  are  llkdy  to  have  a  legislature 
tliat  would  be  so  revolutionary  as.  that.  But 
what  it  we  iboold,  ta  this  the  forum  to  be 


appealed  to  fiir  rrilef?  Hie  leading  c«w  of 

Hoke  V.  Henderson,  In  which  Chl^  Justice 
Buffin  delivered  his  great  opinion,  was  a  case 
in  which  Henderson,  the  defendant,  claimed  to 
have  an  office  for  life,  and  the  court  sustalnnl 
bis  claim. 

It  seems  to  me  that  defendant's  claim  is 
looked  upon  with  disfavor,  as  resting  upon  an 
act  passed  by  the  leglslatore  of  1807.  I  do 
not  know  tbat  It  shonld  be  discredited  on  that 
account  But  when  It  appears  Ihat  tbe  act  of 
XS97  was  but  the  re-enactment  of  the  act  of 
1803,  under  which  tbe  party  In  possession  of 
tbe  penitentiary  In  1895  (the  same  party  that 
passed  the  act  of  1893)  held  over  in  TlolaticHi 
of  the  act  of  1895,  It  does  not  seem  to  me  that 
It  should  be  discredited  because  It  was  passed 
by  the  legislature  ot  1897.  If  the  object  of 
the  act  of  1899  was  simply  to  get  rid  of  the 
office  of  superintendent,  as  contoided.  why 
was  It  tbat  the  legislature  did  not  simply 
abolish  that  office,  and  leave  the  Institution  to 
the  nianngement  of  the  board  of  directors? 
Tbey  were  there,  and  were  substantially  tbe 
same  as  they  were  before  the  passage  of  tbe 
act  of  1893,  which  created  the  office  of  superin- 
tendent. If  the  object  was  i^ply  to  abolish 
the  office  of  superintendent,  why  did  tbey  not 
do  this,  and  let  the  matter  stand  there?  Why 
did  th^  appoint  twelve  new  directors,  and  es- 
tablish an  executive  lioard  of  three,  to  do  the 
same  thing  the  superintendent  bad  to  do? 

Great  stress  Is  laid  on  tbe  fact  that  three 
are  to  do  what  one  did.  and  the  "one-man 
power"  Is  appealed  to.  Is  this  one-man  power 
the  question  before  us?  It  seems  alm<»t  to  be 
conceded  that.  If  the  duties  of  the  supnln- 
tendent  bad  been  transferred  to  one  mao.  tbe 
act  would  have  been  unconstltntlonal.  What 
difference  does  It  make  to  the  defoidant  wheth- 
er his  office  is  given  to  one  or  to  tbree? 
While  we,  do  not  propose  to  discuss  policies, 
this  kind  of  legislation  has  a  history  la  this 
state,  to  be  learned  from  tbe  records  of  this 
court  and  Its  reported  cases.  In  1871-72  the 
legislative  power  and  the  executive  power  of 
the  state  were  in  tbe  hands  of  different  politi- 
cal parties.  Tbe  legislative  power  undertook 
to  take  charge  of  the  penal,  charitable,  and 
beneficent  Institutions  of  the  state  before  tbe 
terms  of  those  in  office  had  expired.  But  they 
failed,  as  may  be  learned  from  People  v.  Mc- 
Iver,  68  N.  C.  467;  Pe(^  v.  Johnson.  Id. 
471;  Peoide  v.  McKee,  Id.  429;  People  v. 
Bledsoe,  Id.  457.  In  1896  the  legislative  power 
of  the  state  was  In  the  bands  of  one  political 
party,  and  the  executive  power  in  the  hands 
of  another  political  party,  and  the  legislative 
power  undertook  to  take  charge  of  the  institu- 
tions before  the  terms  of  the  officers  In  charge 
had  expired,  and  they  failed.  Wood  v.  Bel- 
lamy, 120  N.  C.  212,  27  S.  E.  113.  In  1899 
the  legislative  power  of  the  state  is  in  the 
hands  of  one  of  the  political  parties,  and  tbe 
executive  power  Is  In  the  bands  of  another 
political  party,  and  the  legislature  has  again 
undertaken  to  take  charge  of  tbla  Institution 
before  the  terms  ot  the  offlcm  have  eBq^mi. 
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and  they  moat  fall.  The  act  considered  In 
Wood  T.  liellamy  In  express  terms  abolished 
the  office  of  superintendent,  the  board  of  dl' 
rectors,  created  a  new  corporation,  provided 
for  the  reception  of  patients  from  Durham  and 
Kobeson  coimtlea,  established  an  insane  divi- 
sion in  the  penitentiary,  and  repealed  all  laws 
in  conflict  with  that  act.  In  fact,  every  sub- 
ftautlal  question  involved  in  this  case  was  in- 
volved and  centered  by  the  court  in  that 
tnse.  The  court,  constituted  then  as  It  la 
now,  declared  that  the  act  was  unconatitu- 
tiunol  by  a  full  heach  and  without  a  dissent- 
lug  voice.  I  must  hold  now  as  I  did  then, 
and  I  do  this  without  Impugning  the  motives 
of  any  one,  as  I  suppose  they  thought  the  act 
constitutional. 

CLAUIv,  J.  (dissenting).  The  management 
and  control  of  the  state's  prison  is  essentially 
a  governmental  functloiL  It  is  an  indispensa- 
ble part  of  the  administration  of  the  criminal 
laws  of  the  state.  No  legislature  can  denude 
the  state  of  that  power  by  giving  It  away  or 
bargaining  It  away.  It  Is  a  startling  conten- 
tion of  the  defendant  that,  because  the  legis- 
lature of  1B97  placed  the  control  of  the  state's 
prison  In  a  superintendent,  with  vast  powers 
and  prlvllegea,  accompanied  by  a  salary  of 
$2,500,  therefore  a  subsequent  legislature  is 
powerless  to  resume  control,  and  change  the 
management,  because  that  would  deprive  him 
of  his  pay.  This  la  to  make  the  Incident  of 
greater  importance  than  the  subject,  and  the 
inalienable  right  of  the  state  to  control  its 
own  Institutions  subordinate  to  an  office  hold- 
er's demand  for  a  salary.  If  the  legislature 
could,  by  creating  a  four-years  term  of  office, 
put  it  out  of  the  power  of  the  next  legislature 
to  assert  state  control  of  Its  most  Important  In- 
stitution, and  a  branch  of  its  administration 
of  the  criminal  laws,  It  could,  by  making  the 
term  ten  years,  twenty-five  years,  or  fifty 
years,  have  forbidden  the  people  of  North 
Carolina  from  touching  the  institution  during 
those  periods.  If  the  legislature  of  1897  could 
confer  the  great  powers  they  did  upon  the 
siqterlntendent,  without  power  of  repeal,  they 
could  hare  conferred  greater  powers,— the 
sole  and  absolute  control  In  every  respect 
To  change  this  would  necessarily  continue  the 
same  duties  In  the  hands  of  other  parties, 
and  the  defendant's  contention  la  that  that 
w'onld  be  to  substantially  continue  his  office 
In  other  bands,  and  illegal.  That  is  the  propo- 
sition before  us.  The  defendant  claims  con- 
trol of  more  than  1,000  of  the  state's  con- 
victs, possession  of  9200,000  of  the  •  state's 
property,  and  to  receive  $100,000  annually 
from  sale  of  the  products  of  the  state's  farms, 
with  the  appointment  of  169  place  holders  in 
the  state's  service,  and  to  fix  their  salaries 
and  other  large  powers,  with  no  security  to 
tbe  state  tmt  a  bond  of  ^,000;  and  It  is  grave- 
ly argued  to  us  tliat  the  liegidature  could  not, 
In  dlsdiarge  ot  Its  governmental  functions, 
change  that  qrstem  of  government,  because, 
under  the  new  act  necessarily  the  same  du- 
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ties  would  be  discharged  by  the  directors  and 
executive  l)oard  and  others,  and  the  defendant 
would  lose  profitable  employment  But  gov- 
ernments are  established  for  the  benefit  ot 
the  people,  and  not  that  office  holders  may 
receive  compensation.  The  last  Is  purely  In- 
cidental, and  only  to  be  rendered  when  the 
state  desires  and  receives  the  services.  The 
office  of  superintendent  of  the  state's  prison 
or  penitentiary  was  created  by  l^lslatlve  en- 
actment (Acts  1897,  c.  2ie,  I  4),  and  therefore 
it  can  be  abolished  In  the  same  mode  and  at 
the  will  of  the  legislature.  "The  legislature 
[of  18S0]  bad  the  same  power  to  abolish  it 
that  the  legislature  [of  189^  had  to  create  It." 
State  V.  Walker,  85  N.  C.  461.  The  only 
question  before  us  should  be,  has  the  office 
been  aboUshed?  Tbe  act  of  January  26,  1899, 
"to  provide  for  the  government  of  the  state's 
prison,"  provides  (section  12):  "The  office  of 
superintendent  of  the  penitentiary  Is  hereby 
abolished  and  all  laws  and  clauses  of  laws, 
providing  for  the  appalntment  of  or  Impos- 
ing any  duties  upon,  or  providing  for,  any 
compensation  for  such  officer  are  hereby  ex- 
pressly repealed."  As  the  legislatore  had 
power  to  abolish  the  office,  the  above  would 
seem  a  clear-cut,  unmistakable  expression  of 
their  will  that  tbe  office  has  been  abolished. 
Two  late  decMons  of  this  court  are  decisive 
of  the  point  In  Wood  v.  Bellamy,  120  N.  C. 
212,  27  S.  S.  113,  after  a  careful  review  of 
our  authorities,  it  Is  said  by  Montgomery,  J.: 
"It  Is  undoubtedly  the  law  in  North  Carolina 
that  an  office,  not  created  by  the  constitution, 
can  be  abolished,  and  that  aa  a  result  the 
officer  loses  his  office  and  the  property  in  It 
This  Is  no  breach  of  the  contract  on-tiie  part 
of  the  state.  The  holder  accepted  the  office 
subject  to  this  contingency.  No  one  would 
contend  that  l)ecause  an  office  was,  In  the 
estimation  of  the  legislature,  useful  and  neces- 
sary at  the  tluu!  of  Its  creation,  such  an  office 
would  continue  to  be  forever  a  public  neces- 
sity. If  an  office  once  useful  should  become 
useless  and  an  unnecessary  charge  upon  tbe 
people,  It  Is  not  only  a  right  of  the  legislature 
to  abolish  It,  but  It  Is  Its  duty  to  do  so.  And, 
as  we  have  said,  every  man  elected  or  ap- 
pointed to  an  office  created  by  the  legislature 
takes  It  with  the  implied  understanding  that 
the  continuance  of  the  office  Is  a  matter  of  leg- 
Idatlve  discretion,  the  office  depending  upon 
the  public  necessity  for  it  In  Hoke  v.  Hen- 
derson, 15  N.  0.  1,  it  Is  said  that  It  may  be 
quite  competent  to  aboUsh  an  office,  and  true 
that  the  property  of  the  office  Is  thereby  of 
necessity  lost  Yet  it  Is  quite  a  different 
proposition  that,  although  the  office  be  con- 
tinued, tbe  officer  may  be  discharged  at  pleas- 
ure, and  his  office  gtvea  to  another.  The 
office  may  be  abolished,  because  the  legisla- 
ture deems  It  necessary."  Tbe  latest  case- 
(Ward  V.  City  of  Elizabeth  City,  121  N.  O. 
1.  27  S.  E.  993)  says:  "The  city  attorney  au- 
thorized for  th^  new  corporation  Is  an  en- 
tirely distinct  office  from,  and  is  not  a  con- 
tinuation of  the  office  of,  dty  attorney  of  the? 
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corporatlon  which  was  extln^ilrfied  by  act  of 
the  legislature.  Thia  ease  diflfers  from  Wood 
T.  Bellamy,  120  N.  O.  212.  27  S.  E.  113.  In 
that  there  the  new  charter  was  so  nearly  a 
repetition  of  the  old  one  that  it  was  held  to 
he  merely  an  amendment  of  the  former  one, 
not  a  destruction  of  It,  and  hence  the  otfloes, 
under  such  charter,  were  not  vacated.  Every 
one  who  accepts  an  office  created  by  legis- 
lative enactment  takes  It  with  notice  that  the 
legislature  has  power  to  abolish  bis  office, 
and  Is  fixed  with  acceptance  of  all  provisions 
in  the  act  creating  the  office."  Furches,  J., 
In  McDonald  v.  Morrow,  119  N.  C.  666,  26 
S.  E.  182  (top  of  page  677,  119  N.  C,  and  page 
135,  26  8.  E.):  "The  only  restriction  upon  the 
legislative  power  Is  that,  after  the  officer  has 
accepted  office  upon  the  terms  specified  In  the 
act  creating  the  office,  this  being  a  contract 
l>etween  bim  and  the  state,  the  legislature 
cannot  turn  him  out  by  an  act  purporting  to 
iibollsh  the  office,  but  which.  In  effect,  con- 
iloues  the  same  office  In  existence."  McDon- 
ald T.  Morrow,  supra,  and  other  cases  to  like 
purport,  are  cited  In  Caldwell  v.  WHaon,  121 
N.  C.  425,  28  S.  E.  554.  at  page  469,  121  N.  C, 
nnd  page  660,  28  S.  E..  by  Douglas,  J. 

So  that  the  only  question  Is  whether  the  of- 
fice of  superintendent  has  been  actually  abol- 
ished, na  the  lawmaking  power  unequlrocaliy 
lias  said;  or  shall  ve  bold  that  it  has  been 
guilty  of  subterfuge,  and  has  really  continued 
the  office  In  another  name,  and.  In  fact  and 
In  truth,  merely  transferred  Its  duties  and 
emoluments  to  another?  Is  the  office  of  su- 
perintendent to-day  In  existence  under  another 
name?  If  not,  Judgment  must  go  against  the 
defendant.  In  Wood  v.  Bellamy,  supra,  there 
was  DO  radical  chai^  in  the  method  of  man> 
agement;  no  destroying  and  repeal  of  previous 
acts,  as  in  the  present  case;  but  the  new  leg- 
islation, on  Its  face,  purported  to  be,  and  was 
In  tact,  a  mere  amendment  to  previous  legisla- 
tion. The  names  of  the  Institution  and  of  the 
offices  were  somewhat  changed,  bat  It  was 
clear  that  there  was  the  same  system  of  man- 
agement, and  the  same  offices,  wltb  the  same 
fmKtloDS,  the  labels  being  changed.  This  be- 
ing so.  the  court  held,  following  Hoke  v.  Hen- 
derson, that,  the  office  being  In  truth  con- 
tinued In  existence,  the  officer  could  not  be  dis- 
possessed. In  Ward  v.  City  of  Elizabeth  City, 
supra,  a  still  later  case  {September  term,  1897). 
it  was  held  that  where  a  city  charter  was 
abolished,  and  a  new  corporation  created,  with 
enlarged  territory.  It  was  such  a  change  that 
the  dty  attorney,  under  the  old  charter,  could 
not  claim  bis  salary  under  the  new.  The 
change  made  by  the  act  before  us  Is  far  more 
searching  and  complete  than  that  sustained  In 
Ward's  Case.  The  entire  government  of  the 
penitentiary,  as  provided  by  the  act  of  1897, 
Is  abolished,  root  and  branch.  Not  only  the 
"one-man  power,"  which  dominated  under  the 
act  of  1897,  Is  swept  away,  but  a  new  system 
of  government  thereof  la  established  by  a  board 
of  21  directors.  In  which  the  dd  office  of  super- 
Intendoit  not  only  does  not  exist  bat  such  of- 


fice Is  totally  Incompatible  In  every  particular 
with  the  new  form  of  government  provided 

the  legislative  will. 

A  review  of  the  methods  of  govemment  pro- 
vided for  the  penitentiary  will  be  instructive. 
Under  Acta  1879,  c.  333,  and  Acta  1881.  <: 
289.  the  penitentiary  was  governed  by  a  board 
of  five  directors.  In  Acts  1885,  c.  119,  Ibe 
number  was  Increased  to  nine.  In  Acts  1889. 
c.  524,  the  number  was  again  reduced  to  five, 
and  this  continued  until  1893.  So  that  from 
1879  to  1893  the  office  of  superintendent  was 
not  a  sine  qua  non  in  penitentiary  manage- 
ment. It  simply  did  not  exist.  Jnst  as  the 
legislature  of  1899  has  declared,  it  does  not 
exist  to-day.  In  Acts  1S93,  c.  283,  a  new  sys- 
tem was  Inaugurated.  The  office  of  "super- 
intendent of  the  state's  prison"  was  created. 
In  Acts  1^95.  c.  417.  this  sy.stem  was  abolish- 
ed, and  a  return  had  to  the  old  system,  but  it 
failed  to  take  effect,  because  the  board  of  nln-,' 
directors  therein  provided  for  were  elected  by 
the  legislature  when  no  quorum  was  present: 
and  in  consequence  of  the  decision  Id  Stanford 
V.  EUIugton.  117  N.  C.  158,  23  8.  E.  2r.O,  there 
was  no  contest  over  the  matter,  and  the  super- 
intendent held  on  for  the  lack  of  any  one  to 
succeed  him.  In  Acts  1897,  c.  219,  there  was 
a  return  to  the  *'one-man  power"  provided  by 
the  act  of  1803.  In  1899,  this  system  not  bav- 
lug  worked  satisfactorily,  the  leglslatore  re- 
turned to  the  old  system  which  had  obtained 
from  1879  to  1893.  and  abolished,  by  express 
enactment,  root  and  branch,  the  opposite  meth- 
od of  government,  whteb  had  been  attempted 
by  only  two  legislatures  (1893  and  1897);  the 
other  nine  leglsdatnres,  from  1879  to  1899.  In- 
clusive, having  approTed  the  system  of  govern- 
ment by  a  board. 

The  argrament  for  the  defendant  Is  that  the 
penitentiary  must  be  governed  by  the  dlscliargc 
of  substantially  the  same  duties  by  some  per- 
son or  persons,  and  therefore,  though  the  of- 
fice of  superintendent  Is  abolished,  and  not 
re-established,  either  in  form  or  In  any  other 
name,  yet  as  those  duties  must  be  performed 
by  the  board  Itself,  and  agents  appointed  by 
It.  therefore  the  office  of  superintendent  is  stlU 
In  existence,  no  matter  how  It  is  divided  up: 
that,  as  the  duties  exist,  therefore  the  office 
exists,  and  the  defendant  must  have  It  and  it? 
emoluments.  This  Is  the  fallacy  of  his  argu- 
n^ent.  The  office  does  not  exist,  either  poicn- 
tlnlly  or  colorably.  No  one  exercises  It  or 
draws  its  emoluments.  The  legislature  had 
power  to  abolish  !t,  and  it  has  done  so  In  un- 
mistakable language,  and  we  must  take  it 
that  if  have  done  so  in  good  faith.  W.>i*!i 
T.  Bellamy  says  the  officer  Is  entitled  "so  Ion? 
as  the  office  exl^s,"  not  so  long  as  the  same 
duties  must  be  performed  by  some  one  In  some 
way.  The  duties  of  management  remain,  and 
the  legislature  has  apportioned  those  duties  as 
it  thought  best.  If  the  office  of  superintendent 
is  npcrRsarlly  beyond  annihilation  unless  the 
prnltentlnry  itself  Is  annihilated,  where  was  it 
In  hiding  from  1870  to  1893?  There  is  a  wide 
distinction  between  tlie  office  of  niperlDtend- 
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ent,  wIUi  ctftaln  flxed  duties  ptescrlbed  by  the 
kglslatiire,  wUch  cannot  be  taken  from  the  In- 
cumbent as  long  as  tbe  o£9ce  to  contlnoed  (or 
U  it' Is  only  colorabl7  not  truly  abollAed),  and 
tbe  duties  of  managing  the  penitentiary,  which 
remain  anbstantlaUy  the  same,  nnder  eroy 
foim  of  govemment,  however  much  the  legis- 
lature, as  representatlTes  of  tbe  sovereign  peo- 
ple, may  change  the  method  of  Its  goremment 
The  foaeUons  of  government  remain  SDbstan- 
tlaHy  the  same  under  an  absolute  monarchy  In 
Russia  as  Id  a  free  country  like  ours,  but, 
flhonld  Bus^  come  to  be  admtalsterod  by  the 
elected  rei^esentatlvea  of  Its  peoide,  tbe  offloe 
of  csar  would  cease  to  exist.  The  powers  and 
duties  of  absolute  sovereignty  would  remain. 

By  Acts  1807,  c.  218,  creating  the  office  of 
superintendent  of  tbe  state'a  prison,  under 
which  the  defendant  claims,  there  was  a 
board  of  nine  directors,  who  had  (section  8) 
"general  Biq>eiTlsIon  of  the  state's  prison  or 
p«iltentlary,  and  of  the  employment  of  all 
oonvlctt  sentenced  to  Imprisonment  therein  by 
the  courts  ot  the  state."  Then,  1^  section  4, 
there  was  created  a  mlddIauaD,-Ha  snperln- 
tendent,— with  large  powers,  which  he  was  to 
exerdse  under  tiie  general  supervision  of  the 
directors,  as  provided  by  section  2,  including 
the  power  to  appoint  aU  snbOTdlnates  (160  In 
number,  It  seems),  and  fix  ttielr  salaries;  but 
bla  appointments  and  adjustment  of  salarlM 
were  subject  to  approval  or  rejection  by  the 
\xiaxA  (section  7),  and  he  was  required  to 
make  Itemised  reports,  which  were  subject  to 
their  approval,  and  he  was  allowed  a  salary 
of  $2,{MN).  The  «cperlence  of  this  system  of 
government  not  having  made  It  acc^able  to 
the  leglshiture,  the  act  of  1898  abolished  the 
middleman  and  his  salary  of  |2,600.  and  re- 
4]ulred  the  board  of  directors  to  goTem  ttw 
penitentiary  by  direct  contact  wUh  the  sub> 
ordlnatei,  and  not,  as  under  the  act  of  1887, 
through  the  medium  of  a  superintendent,  with 
Itowera  prescribed  by  the  legislature,  not  to 
be  dianged  by  tbe  board,  and  he  himself  not 
removable  by  tlRm.  No  snch  office  or  powers 
now  exist.  Tbe  board  of  directors  are  to  ap- 
l>olnt  all  subordinates  themselves,  and  Ax 
tbelr  salaries  In  the  first  place,  and  dlscha^ 
all  other  duties  of  general  supervision  directly, 
Instead  of  at  second  hand,  by  approving  or 
rejecting  the  appointments,  actions,  and  re- 
porte  of  a  superintendent,  as  under  the  act 
of  1887.  The  office  of  middleman  or  superin- 
tendent having  proved  expensive  and  unnec- 
essary (Wood  T.  Bellamy,  supra),  the  legis- 
lature. In  its  wisdom,  abolished  It,  and  no 
vestige  of  It  remains.  It  Is  true  the  peniten- 
tiary must  be  governed,  but  not  necessarily 
by  a  superintendent.  It  Is  none  the  less  abol- 
ished because  the  board  shall  discharge  its 
duties  hereafter  directly,  instead  of  supervis- 
ing the  discbarge  of  them  through  a  super- 
intendent To  provide  for  the  Increased  bur- 
den of  direct  snpervWon,  the  board  was  in- 
creased from  9  to  21,  and  an  executive  com- 
mittee of  three  was  provided,  to  be  selected 
"by  tbe  board  among  Its  own  members,  who 


are  to  meet  twice  a  monOi,  to  act  for  and  In 
behalf  of  the  full  board  between  Its  sessions, 
with  its  acts  subject  to  approTsl  1^  the  full 
board,  hi  all  this  there  Is  surely  no  indication 
that  there  has  been  any  subterfuge  practiced 
by  tiie  legislature,  or  that  tbe  office  of  su- 
perintendent is  still  In  existence.  If  we  were 
disposed  to  cha^  a  oo-(»dlnate  department 
with  subterfuge,  we  must  recall  that  there 
sat  in  that  body  66  lavryers,  amcmg  them 
many  ot  the  most  eminent  members  of  the 
profession,  thwobe^y  acquainted  wltit  the 
decisions  of  tbe  courts,  and  Ibat,  If  fliere  bad 
been  subterfuge,  It  was  not  unlntentlcHial,  but 
deliberate.  Certalidy,  it  does  not  appear  up- 
on the  face  of  the  statute,  and  we  cannot 
presume  bad  Intentions  In  the  legislature. 
Angle  T.  Railway  Co.,  151  V.  S.  18,  14  Sup. 
Ot  240.  In  Wood  T.  BAlamy  the  act  oh  Its 
face  was  an  amendatory  act  and  there  was 
no  subterfuge,  but  simply  a  naive  attempt  to 
vacate  offices  by  merely  changing  tiielr  tities. 
The  court  held  that  would  not  do.  and  ttie 
legMature  of  1880  had  knowledge  that  nothing 
less  than  an  actual  abolltlMi  ot  an  office  would 
vacate  it.  The  office  of  supnlntendent  Is  not 
only  expressly  abolished,  but,  as  above  said, 
its  very  existence  Is  Incompatible  with  the 
very  essence  of  the  new  government  pre- 
scribed, which  is  by  the  board  itself  without 
any  Intermediate,  as  heretofore,  to  make  eon- 
tracts,  iQipointments,  and  relations.  It  is 
not  the  case  of  "tbe  same  old  horse  nnder 
a  new  blanket**  Admittedly,  the  legislature 
had  power  to  abolish  this  office.  It  could  not 
possibly  have  done  so  more  con^iletc^y,  unless 
It  had  abolished  the  penitentiary  Itself. 

If,  because  the  peidtentlary  must  eontbrne 
to  be  managed,  the  office  of  one  who  formerly 
discharged  some  of  the  functions  of  manage- 
ment cannot  be  abolished,  then.  If  he  bad 
been  charged  with  the  full  and  entire  man- 
agement, he  could  not  be  touched  during  his 
term,  bovrever  long,  since  tiiose  functions 
would  necessarily  be  perfwmed  by  those 
placed  In  charge,  and  the  unbroken  line  of 
decisions,  that  all  offices  created  by  tbe  legis- 
lature can  be  abolished  by  the  legtslature.  Is 
misleading,  exc^t  as  to  those  minor  plac«i 
which  are  held  In  Institutions  which  can 
themselTes  be  abolished.  Tbls  is  to  make  an 
office  which  is  purely  an  Inddoit  in  carrying 
oat  the  legldative  will  hi  managing  state  in- 
stitutions the  dil^  thing  to  be  protected  at  all 
hazarda,  and  makes  the  legislative  Judgment 
as  to  the  best  Interests  of  the  Institutitm  a 
secondary  consideration.  As  to  the  state's 
prison,  tbe  asylums,  the  nnlveralty,  schools, 
and  the  like,  which  the  constitution  or  the 
public  necessities  require  to  be  continued  In 
existence,  an  officer  once  in,  no  matter  how 
unsatisfactory  the  system  or  the  officer  bim- 
self,  would  be  protected  as  fully  as  If  appoint- 
ed under,  and  his  term  fixed  by,  the  constitu- 
tion. The  rat  can  only  be  gotten  out  by 
burolDg  down  the  bam. 

We  know  not  from  the  record,  what  mis- 
management If  any,  caused  die  legislature  to 
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abolish  the  system  of  goTeralng  the  peniten- 
tiary through  a  superinteiident,  nor  Is  It 
necessary  there  should  have  been  any.  The 
legislature,  representing  the  sovereignty,  could 
change  the  method  of  governing  any  state 
Institution  at  will.  It  does  appear  upon  the 
face  of  the  complaint  that  the  defendant  has 
in  poRSL'ssIon  7200,000  of  state's  property;  that 
he  will  (If  still  In  office)  handle  $100,000  of 
stale  riintls  annually;  that  be  is  Insolvent,  and 
bns  fLWvu  only  a  $5,000  bond.  None  of  these 
alltpitiuus  tire  denied  In  the  answer,  and  some 
of  tliiMU  are  expressly  admitted.  While  there 
Is  no  ( harge  of  maladminlstratioa  against  the 
defendant  (who  came  In  less  than  a  month  be- 
fore the  act  abolishing  the  office),  the  legis- 
lature may  well  have  thought  that  a  system 
which  admitted  of  that  method  was  not  busi- 
nesslike or  safe,  andi  If  they  did,  it  was  in 
their  power  to  abolish  It,  and  It  Is  not  tor  the 
courts  to  forbid  It,  and  take  the  responsibility 
of  restoring  that  state  of  things. 

If  the  defendant  is  protected  In  a  4-years 
term,  unless  the  penitentiary  itself  Is  abolished, 
then,  as  has  already  been  pointed  out,  a  legis- 
lature, which  is  elected  to  sit  GO  days,  may  All 
all  the  institutions  of  the  state,  which  from 
their  nature  cannot  be  aboli^ed,  with  officers 
holding,  not  4  years,  but  10  years,  or  25  years, 
or  50  years,  or  for  life,  and  thus  tie  the  hands 
of  future  generations,  and  prevent  any  better- 
ment, as  Is  attempted  by  this  act.  In  the  mode 
of  administering  our  great  state  Institutions. 
Nay  more.  It  may  elect  boards  for  life,  and 
provide  that  they  may  themselves,  from  time 
to  time,  fill  vacancies  in  their  own  body,— a, 
right  which  would  be  a  part  of  their  offices, — 
and  thus  take  the  government  of  the  state  In- 
stitutions entirely  out  of  the  hands  of  the  peo- 
ple, who  will  be  powerless  to  free  themselves 
"from  the  body  of  this  death,"  through  future 
legislatures.  It  Is  true.  It  may  be  said  that, 
If  the  legislature  acts  thus  unadvisedly  and  ex- 
tremely, the  courts  cannot  correct  Its  faults. 
That  is  true.  If  the  legislature  acts  unadvisedly, 
Its  errore  most  be  corrected,  not  by  the  courts, 
but  by  the  people  In  the  Section  of  subsequent 
legislatures,  and  It  Is  not  for  the  courts  to 
limit  the  corrective  process  In  the  bands  of 
subsequent  legislatures.  If  the  act  of  1807 
seemed  evU  to  the  i>cop!e.  It  was  for  them  to 
send  a  legislature  here  In  1890  to  correct  It, 
and  If  this  act  of  1809  is  not  approved  by  pop- 
ular opinion  a  legislature  will  be  sent  here  In 
1901  to  change  It  The  courts  have  no  super- 
visory power  nor  veto  upon  legislation. 

The  theory  of  all  free  government  is  that 
the  people  are  to  administer  their  own  affairs 
In  their  own  way.  No  legislature  elected  for 
two  years  can  pass  any  act  whatever  which 
is  not  revocable  by  a  future  legidature,  and 
this  Is  as  true  when  It  creates  an  office  as  In 
any  other  case.  When  the  supreme  court  of 
the  United  States,  In  an  unfortunate  hour, 
held.  In  the  Dartmouth  Ck»llege  Case,  that  a 
charter  of  a  corporation  was  not  a  privilege, 
but  a  contract,  and  therefore  IrrevocaUe,  the 
Immense,  the  overshadowinK,  danger  tbAt  one 


weak  or  corrupt  legislature  could  bankmpt  a 
commonwealth  for  all  time,  and  tie  the  hanJs 
of  unborn  generations,  caused  every  state,  In- 
cluding our  own,  to  revert  to  first  princlidesi 
by  placing  In  their  constitutions  the  provision 
that  all  charters  should  be  revocable  at  the 
will  of  any  future  legislature.  When  the  de- 
cision by  the  same  tribunal  of  the  case  of 
Chisholm  V.  Georgia  showed  the  danger  of  a 
state  being  sued  by  reason  of  contracts  oiade 
by  its  legislature  through  unwisdom  or  cor- 
ruption, Judge  Iredell,  of  North  Carolina,  then 
on  the  supreme  court  of  the  United  States, 
gave  the  alarm,  tiirough  his  dissenting  opin- 
ion; and  there  was  forced  through,  with  gn-ai 
promptness,  the  eleventh  amendmeot  to  the 
United  States  constitution,  whereby  any  future 
legislature  couli^say  whether  It  would  be  bound 
by  the  acts  of  Its  predecessor,  by  forbidding 
any  suit  against  a  state  to  enforce  rights  ac- 
cruing under  any  legislation  by  the  state.— an 
amendment  which  alone  saved  Xorth  Carolina 
from  the  terrible  oppression  of  an  indebtedness 
of  130,000,000  incurred  without  consideration 
hi  X868.  When  the  legislature  of  1833,  with- 
out deep  fore^ght  into  the  future,  attempted 
to  give  immunity  from  taxation  for  all  time 
to  the  Wlhnlngton  &  Weldon  Railroad  Com- 
pany, and  the  company  claimed  that  thereun- 
der tt  could  build  lines  Into  every  county  in  the 
state,  and  be  everywhere,  and  forever  exempt 
from  contributing,  by  taxation,  to  the  support 
of  the  state,  It  was  this  court.  In  Railroad  Co. 
7.  Alsbrook,  110  N.  C.  137,  14  S.  E.  «i2  (at 
pages  145-148.  110  N.  C,  and  pages  652.  053. 
14  S.  E.),  which  protected  the  public  from  a 
great  and  lasting  Injustice  by  declaring  tbe  In- 
competence of  one  legislature  thus  to  bind  fu- 
ture generations,  and  thus  placed  tbe  vast 
property  of  that  corporation  on  tbe  tax  list,— a 
decision  which  was  affirmed  by  the  supreme 
court  at  Washinjfton.  In  all  our  sister  states 
it  is  bdd  thAt  legislative  offices  are  not  con- 
tracts, but  mere  agencies  of  tbe  state,  and 
revocable  by  the  l^islature.  without  any  re- 
strictions. Mechem,  Pub.  09t  $  463;  19  Am. 
&  Eng.  Enc.  Iaw,  662c;  Black.  Const  L^iw. 
530;  Cooley,  Condt  Lim.  <6th  Ed.)  p.  31:  and 
numerous  cases  cited  by  each.  Our  state  alone, 
of  the  45,  modifies  this  (Hoke  v.  Hmderson. 
supra);  but  only  to  the  extent  that,  while  tbe 
legislature  can  at  will  abolish  such  offices,  or 
reduce  the  salary  or  increase  the  duties,  it  can- 
not remove  the  Incumbent  while  the  office  Is 
continued,— a  modification  which  has  entailed 
upon  this  state  a  large  class  of  litigation  which 
is  unlmovni  everywhere  else.  That  case,  how- 
ever, also  distinctly  holds  (bottom  of  page  Zlt 
that  "property"  in  the  office  is  the  right  to  its 
compensation,  and  hence  In  offices  without 
pay  the  Incumbent  can  be  removed,  and  a  new 
officer  installed,  though  the  office  be  not  abol- 
ished. It  logically  follows  that.  If  the  Incum- 
bent of  a  paying  office  Is  renored  while  the 
office  is  imrepealed.  bis  remedy  Is  not  rein- 
statement In  the  oOlce,  but  damages  for  tbe 
loss  of  bto  property  rights,— "the  transfer  of 
the  eiholuments"  (tf  tbe  office^  as  It  la  there 
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fitylecl.  As  to  offices  not  placed  under  the  pro- 
tection of  the  constitution,  aa  to  their  terms 
and  compensation,  the  organic  law  has  pur- 
posely left  them  to  be  made,  roodlfled,  or  un- 
made, as  the  people,  throogh  their  legislature, 
may  deem  best  for  the  public  Interest.  Nei- 
ther Hoke  T.  Henderson,  nor  any  subsequent 
case,  has  come  within  sight  or  hailing  distance 
of  tbe  defendant's  contention  that  an  office 
created  by  one  l^islature  can,  In  no  exigency, 
whatever  the. urgency  or  the  manifest  wisdom 
of  the  step,  be  abolished  by  another,  unless 
tbe  institution  to  which  it  la  attached  Is  abol- 
ished; for  this  Is  his  naked  contention,  strip- 
ped of  Its  superfluities.  If  It  Is  true  that,  in- 
asmuch as  essAitially  tbe  same  duties  In  carry- 
ing on  the  Institution  must  be  performed,  there- 
fore the  office  Is  still  In  existence.  If  this  be 
sound  doctrine,  It  Is  an  absolutely  new  doc- 
trine, and  there  Is  a  paradise  ahead  tor  legls- 
latiTe  office  holders,  who,  like  Milton's  fallen 
angels,  "Oan  only  by  annihilating  die."  If  the 
office  is  abolished,  of  course  the  defendant  Is 
entitled  to  no  salary;  but,  even  if  the  court 
could  hold  that  tbe  defendant  is  still  in  office 
after  tbe  legislature  has  decreed  Its  abolition, 
"no  money  can  be  drawn  out  of  the  state  treas- 
ury except  by  authority  of  law."  There  Is  no 
law  allowing  the  defendant  any  salarj-.  It  Is 
expressly  repealed.  In  Hoke  v.  Henderson  It 
Is  said  ttiat,  unless  It  could  be  seen  that  the 
object  was  to  starve  the  officer  out,  tbe  act 
could  not  be  held  unconstitutional;  and  no  such 
Intent  is  here  shown,  for  If  It  is  true,  as  de- 
fendant contends,  that  his  office  has  been  di- 
vided among  21  directors,  who  are  discharging, 
as  he  says,  the  functions  be  formerly  dischar- 
ged, and  he  must  reasaume  it  from  tbem.  then 
he  is  only  entitled  to  the  salary  allowed  them 
as  his  substitutes:  and  it  would  take  an  expert 
accountant  to  state  how  much  of  the  salary 
allowed  them  is  for  tbe  duties  devolved  upon 
thein  before  the  abolition  of  the  middleman, 
and  how  much  is  added  by  reason  of  dispens- 
ing with  his  services,  for  It  is  unquestionable 
law  that  the  legislature  can  at  will  reduce  the 
salary  of  any  officer  the  reduction  of  whose 
compensation  is  not  forbidden  by  the  constitu- 
tion. In  Hoke  V.  Hender»)n  it  Is  further  said 
(15  X.  C,  at  bottom  of  page  27)  that.  If  the 
l^lslature  should  refuse  salaries  to  officers 
elected  by  It,  the  office  remaining  still  in  force, 
"while  such  act  would  be  unconstitutional,  the 
courts  could  give  no  remedy,  but  it  must  be 
left  to  the  action  of  tbe  citizens  to  change  un- 
faithful for  more  faithful  representatives." 
Even  if  the  court  could  hold  that  the  removal 
of  the  defendant  was  unconstitutional.  It  is  ex- 
pressly held  in  tbe  late  case  of  Gamer  v. 
Worth,  122  N.  C.  250,  29  S.  E.  364,  that  no 
court  could  enforce  the  payment  of  any  salary 
to  him,  most  especially  when,  as  here,  the 
sovereign,  acting  through  the  legislature,  has 
forbidden  It.  This  Is  true  as  to  an  admittedly 
valid  state  bond,  under  the  great  seal,  which 
Is  certainly  of  as  high  dignity  as  a  salary 
which  the  legislature  has  expressly  forbidden 
to  tie  paid,  and  vhich.  therefore,  tbe  treasurer 


can  have  no  power  to  pay,  and  the  courts  can 
give  him  none.  He  holds  tbe  people's  money, 
to  be  paid  out  only  when  the  legislature  directs. 
The  courts  can  only  Issue  a  mandamus  to  the 
treasurer  when  tbe  statute  directs  payment, 
never  when  the  statute  Is  silent,  and  certainly 
not  when  it  forbids  payment.  In  Gotten  v. 
Ellis,  52  N.  C.  545,  the  court  puts  Its  decision 
expressly  on  the  ground  that  the  office  was 
created  by  the  United  States  government,  and 
therefore,  unlike  a  legislative  office,  the  state 
could  not  abolish  it,  and  added  that,  if  they 
were  to  give  a  mandamus  to  pay  the  salary, 
they  were  not  sure  they  could  enforce  IL  In 
Oamer  v.  Worth,  supra.  It  Ifl  held  the  court 
cannot,  except  where  tbe  salary  Is  prescribed 
by  the  constitution.  In  Bailey  v.  Caldwell,  68 
N.  G.  472,  also,  the  decision  rested  upon  tbe 
ground  that,  the  office  having  been  created  1^ 
the  constitutional  convention,  the  l^slature 
could  not  abolish  It 

If  the  defendant  is  entitled  to  any  salary. 
It  Is  an  equitable  part  of  that  allowed  those 
he  asserts  are  the  Incumbents  placed  In  his 
office.  It  is  the  new  salary,  not  the  <dd  one, 
to  which  he  is  entitled.  Besides,  If  the  de- 
fendant had  been  superintendent  of  a  private 
corporation  under  a  four-years  contract,  and 
he  was  without  cause  discharged  therefrom, 
no  court  would  reinstate  him  in  office;  his 
remedy  would  be  to  recover  as  damages  the 
salary  for  the  unexpired  time,  reduced  by 
whatever  he  made,  or  ought  to  have  made, 
at  Ills  regular  vocation  during  that  time. 
There  Is  no  decision  holding  that  this  la  not 
tbe  remedy  of  a  legislative  office  bolder  who 
Is  evicted  Illegally.  It  must  be  so,  for  tbe 
ground  of  his  right  Is  placed  by  Hoke  v.  Hen- 
derson expressly  on  contract,  and  the  contract 
In  his  favor  Is  only  as  to  the  emoluments, 
and  for  breach  of  contract  the  measure  of 
damages  is  the  same  as  to  an  Individual  and 
the  state;  the  difference  being  solely  In  the 
procedure,  whicb,  In  the  latter  case,  must  be 
by  petition  In  the  supreme  court  The  state 
cannot  t>e  at  a  greater  disadvantage  than  a 
private  corporation  or  an  Indlvldiial.  It  Is  dif- 
ferent as  to  an  office  created  by  tbe  constitu- 
tion, for  that  does  not  rest  on  contract  (Cool- 
ey.  Const.  LIm.,  and  Black,  Const.  law,  su- 
pra), and  the  legislature  is  prohibited  from 
meddling  with  It.  But  except  where  re- 
strained by  the  constitution,  the  legislature 
is  all-powerful,  as  the  representative  of  tbe 
people.  As  was  well  said  by  Falrcloth,  C.  J., 
in  Ewart  v.  Jones,  116  N.  C.  570,  21  S.  E.  787 
(since  cited  with  approval  by  Douglas,  J.,  In 
Caldwell  v.  Wilson,  121  N.  C.  470,  28  S.  E. 
561):  "Under  our  form  of  government,  the 
sovereign  power  resides  with  the  people,  and 
Is  exercised  by  their  representatives  In  the 
general  assembly.  The  only  limitation  upon 
this  power  is  found  In  the  organic  law  as 
declared  by  the  delegates  of  the  people  In 
convention  assembled."  There  is  no  constitu- 
tional Inhibition  upon  one  legislature's  abol- 
ishing an  office  created  by  the  legislature,  ex- 
cept the  restraint  read  into  the  constitution 
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by  Hoke  t.  Hendenmi,  ttiat,  whOe  the  leglB- 
lature  can  abolish.  It  cannot  glre  tbe  emolu- 
ments of  the  office  to  another  U  It  la  continued 
Id  existence.  This  ceats  solely  vpoa  tbe 
ground  that  to  do  so  would  be  a  breach  of 
contract.  Ab  sndi,  there  can  logically  be  no 
remedy  \xy  reinstatement;  bat  simply  a  pro- 
ceeding tor  damages,  the  measure  thereof  to 
be  ascertained  aa  in  the  caae  of  any  private  in- 
dlTldnal  or  corporation.  The  Une  of  decUonj^ 
like  People  t.  UcKee,  6S  N.  0.  420.  that  aU 
appointments  to  office  most  be  by  the  gorem- 
or,  was  rendered  nidi,  and  la  now  obaolete, 
as  to  offlcea  created  by  statute,  br  vfartne  of 
the  amendment  to  the  constitution  In  1875. 
Bwart  T.  Jones,  U6  N.  C.  670,  21  a  K.  787. 
In  making  laws,  tbe  legtslatnre  la  acting  with- 
in their  exelnslre  proTlnce,  and  discharging 
a  duty  for  which  they  have  been  dected. 
It  fa  a  cardinal  principle  that  the  courts  can- 
not enter  the  leglslatlTa  department,  and  set 
aside  a  law  th^  hare  made,  nnleaa  It  Is 
clearly  in  conflict  wlOi  the  constitnUon.  "If 
there  Is  any  reasonaUe  doubt,  It  will  be  re- 
Sfdved  in  favor  of  the  lawful  exercise  of  their 
powers  by  the  representatives  of  the  peo- 
(de."  Sutton  t.  PhUUpa.  116  N.  a  602,  21  S. 
EL  968.  To  do  more  than  this  would  be 
usurpation  by  the  courts. 

On  a  careful  review,  It  would  seem  that  the 
ruling  of  his  honor  below  was  In  evoy  par- 
ticular a  Just  and  true  declaration  of  the  law, 
under  all  our  previous  decisions,  to  wit: 
"Ttat  the  office  of  the  superintendent  of  the 
penitentiary  created  by  the  act  of  U97  has 
been  abolished  the  act  of  January  26, 1899; 
that  said  oi^e  has  not  been  substantl^y  re- 
established In  another  form,  nor  baa  its  emol- 
nments,  powers,  and  duties  lieen  conferred  ml 
otheiB,  fw  the  purpmie  of  onatlng  the  defend- 
ant; that  by  tbe  act  of  Jannazy  26,  1899,  the 
general  aasemtdy  baa  made  a  radical  diange 
In  the  method  of  managing  and  conducting 
the  penal  iurtitutluiB  of  the  states  wbldi  It 
was  deariy  wflbin  the  acope  and  power  of  the 
legislative  department  to  do;  and  that  said 
act  creates  a  corporation,  with  all  necessary 
and  sufficient  powers  to  carry  into  effect  the 
purpose  of  the  act";  and  should  be  affirmed. 


EFIRD  et  aL  v.  PIEDMONT  LAND-IMP. 
ft  INV.  CO.  et  al.  * 

(Saprnne  Court  of  South  OaroUna.   April  22, 
1899.) 

Insolvimt  Cohpobationb  —  Stookholdsbs  —  LlA- 
BiUTT  voa  Unpaid  Sobscheptiow — Tbajtsfbb 
OF  Stock— Set-Off. 

1.  In  the  exercise  of  its  equitable  jariadiction, 
a  coart  may  compel  the  stockholders  of  an  in- 
iolTPDt  corporation  to  pay  assessments  on  un- 
paid aubecriptions  after  the  appointmeot  of  a 
receiver,  though  the  directors  have  not  refused 
to  enforce  such  payment. 

2.  A  ntocitholder  of  a  corporation  organized 
under  tbe  Rpneral  act  of  incorporation  is  not 
liable  for  uofuiid  subscriptions  after  a  bona  fide 
transfer  of  his  stock,  authorized  by  1  Rev.  St. 


I  1522,  and  entmd  on  the  cozporatlon'a  books 

as  required  by  section  1529. 

3.  A  stockholder  of  an  insolvent  corporation 
cannot  set  oS  his  claims  against  the  corpora- 
tion in  extinguiihment  of  the  amount  due  from 
him  on  his  original  snbst^ptlon. 

Appeal  from  common  pleas  drcnlt  court  of 
Richland  county;  D.  A.  Townsend,  Judge. 

Action  by  O.  M.  Kflrd  and  another,  execu- 
tors of  tbe  will  of  George  W.  Lorick,  deceased, 
against  C.  J.  Iredell  and  the  Piedmont  Land- 
improvement  ft  Investment  Company  and  oth- 
ers, to  compel  the  Investment  company's 
stockholders  to  pay  to  Its  receiver  a  dividend 
on  their  unpaid  subscription.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Modified. 

Tbe  following  la  a  oc^y  ot  Qie  maater'a  re- 
port: 

"Hon.  W.  a  Benet,  Presiding  Judge  Fifth 
Gircnlt,  Summer  Term,  1897:  I,  John  S.  Yer^ 
ner,  master  for  Richland  county,  pursuant  to 
an  order  of  reference,  dated  November  2, 1886. 
made  by  the  Hon.  L  D.  Wltherspoon.  presid- 
ing Judge,  hi  wbldi  it  is  ordered  lhat  tbe  is- 
sues, both  of  law  and  fact,  arising  In  the 
above-atated  action,  b^  and  tbe  aame  are 
hereby,  referred  to  John  S.  VeRier,  masiter  of 
said  county,  to  bear  and  determine  the  same,* 
make  the  following  report: 

'Thla  Is  an  action  brought  by  tbe  phtlntitnt. 
as  executors  of  the  estate  of  O.  W.  Lori<-k. 
deceased,  for  tbe  purpose  of  having  the  stock- 
holders of  the  Piedmont  Land-improvement 
ft  Investment  Company  pay  Into  the  hsnds  of 
a  receiver  to  be  appointed  by  the  court  tbe 
thirty  per  cent,  dividend  due  by  them  aa  sub- 
scription to  the  capital  stock  of  aald  corpora- 
tion, which  was  duly  <duutered  under  and  by 
the  laws  of  thia  stat^  fOr  the  purpose  of  meet- 
ing the  UaUlitiea  of  aald  corporation  to  the 
plaintiffs,  aa  executors,  and  others  who  might 
estabUah  tiielr  demands  before  the  court.  To 
this  complaint  tbe  resident  stockholders  file 
thdr  answwB,  none  admltthig  their  liability, 
while  others  set  iq>  oounterd^ms,  and  some 
denying  any  liability  whatever.  All  of  which 
win  clearly  appear  by  their  answers  filed  In 
this  caae.  The  absent  and  nonresident  stock- 
holders, B.  B.  Ford,  Charles  C.  Wilson.  Charles 
Ellis,  Jr.,  and  Walter  M.  Graham,  were  duly 
served  by  publication,  none  of  whom  an- 
swered, exc^  Charles  Ellis,  Jr.,  who  filed  aa 
answer  during  the  referoice,  in  wUch  he  set 
up  a '  counterclaim,  which  win  be  hereafter 
more  clearly  set  fbrtii.  On  the  2d  November, 
1805,  hla  honor.  Judge  I.  D.  Wltherspoon. 
paraed  an  order  referring  all  tbe  issues  of 
law  and  fact  to  me;  and  under  said  order  I 
have  held  several  references  at  my  office.  In 
the  city  of  Columbia,  S.  C,  on  the  1st  day 
of  AprU  and  2d  and  8th  days  Of  June.  1897. 
at  whldi  the  testimony  In  the  case  was  taken, 
and  la  herewith  submitted  as  a  part  cf  tbia 
report;  marked  T.'  At  the  hearing  of  aald 
case,  attorneys  for  several  of  the  defendants 
filed  their  stated  grounds  of  demurrer  to  the 
complaint  In  that  It  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  After  a 


1  For  opinions  on  petitions  for  rebearing.  see  32  S.  B.  897* 
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careful  couBlderatloo  of  tbe  grounds  upon 
which  they  are  based.  I  consider  them  unten- 
able. In  view  of  the  allegatluns  of  the  com- 
plaint, and  therefore  bold  the  complaint  suffl- 
clent,  and  overrule  the  said  motion. 

"Mf  QucIIags  of  fact  are  aa  followa:  (1) 
That  the  defendant  corporation  was  duly  In- 
corporated, .  under  the  general  incorporation 
law  of  1SS6,  by  a  charter  from  the  secretary 
of  state.  (2)  That  books  of  subscription  to 
the  capital  stock  of  said  corporation  were 
regularly  opened  in  the  city  of  Columbia  on 
the  19th  day  of  March,  18SS,  and  that  the 
amounts  subscribed  by  the  pevsoas  Indicated 
in  paragraph  3  of  tbe  complaint  are  correct 
(3)  That  the  subscribers  an(j  stockholders  of 
said  corporation  met  and  or;ranized  the  same 
by  the  adoption  of  a  constitution  and  by-laws, 
and  the  election  of  a  president,  directors,  and 
all  other  necessary  officers.  Id  the  city  of  Co- 
lumbia, on  the  20th  day  of  March,  ISSS.  (4) 
That  the  subscription  to  the  capital  stock  was 
made  upon  the  condition  that  twenty  per  cent 
should  be  paid  In  at  once,  and  that  the  di- 
rectors should  call  for  the  balance  In  such 
Instalhnents  aa  would  be  necessary.  (5)  That 
the  dlrectma  of  said  corporation  from  time  to 
time  levied  assessments  upon  the  stockholders, 
until  seventy  per  cent,  thereof  bnd  been  levied 
and  paid  In.  (6)  That  on  the  30th  day  of 
Pecemlier.  1802,  the  board  of  directors  of  said 
corporation  Issued  a  call  for  the  remaining 
thirty  per  cent,  due  upon  said  subscription,  a 
portion  of  which  was  paid  In  by  several  sub- 
scribers, but,  upon  failure  of  others  to  pay, 
the  amount  so  paid  in  was  returned  to  them, 
<ind  that  tbe  directors  have  failed  and  neg- 
lected to  collect  the  same.  (7)  On  the  18th 
day  of  May,  18S8,  the  defendant  corporation 
executed  Its  bond  to  the  said  George  W.  Lorick, 
obligating  Itself  to  pay  to  him  the  sum  of 
$4,786.25  on  or  before  the  19th  May,  1889, 
with  Interest  from  date,  and  a  like  sum  on  or 
before  the  IWh  day  of  May,  1890,  with  In- 
terest from  date,  and  a  like  sum  on  or  before 
the  19th  day  of  May,  1891,  with  interest  from 
date,  and,  to*  secure  payment  of  the  same, 
executed  and  delivered  a  mortgage  on  a  tract 
of  land  In  Lexington  county.  (8)  In  May, 
1892,  said  G.  W.  Lorick  brought  an  action 
In  foreclosure  against  the  defendant  corpora- 
tion. In  Lexington  county,  for  the  sum  of 
?8,772.59  and  costs,  upon  which  be  obtained 
a  Judgment  at  the  September  court  for  said 
county,  on  the  24th  day  of  September,  1892. 
(9)  That  In  November,  1893.  G.  W.  Lorick 
(lied,  and  tbe  plaintiffs  in  this  action  duly 
quallfled  as  his  executors  a  short  time  there- 
after, and  are  such  now.  (10)  That  tbe  lands 
covered  by  the  said  mortgage  were  duly  sold 
under  said  order  of  foreclosure,  and  tbe  pro- 
ceeds credited  upon  said  mortgage,  and  the 
report  of  sales  conflrmed  on  the  29th  Septem- 
ber, 1894,  wbldi  order  embraced  permission  to 
tbe  plaintiffs,  as  executors,  to  enter  up  judg- 
ment against  tbe  defendant  corporation  for 
the  balance.— the  sum  of  $3,804.91.  (11)  That 
the  said  Judgment  was  duly  entered     on  the 


2(>th  January,  1805,  execution  duly  lodged, 
and  tbe  sheriff  of  Lexington  returned  tbe  same 
nulla  bona  May  15.  1895.  (12)  I  find  that  B. 
B.  Ford  originally  subscribed  Ave  shares  to 
the  capital  stock  of  said  corporation,  paid  In 
$350,  afterwards  surrendered  his  certificate 
of  stock,  which  was  canceled  by  tbe  corpora- 
tion on  the   day  of  ,  and  a  new 

certificate  of  stock  was  issued  to  F.  H.  Hyatt 

on  the  day  of  ,  who  surrendered 

his  certificate  on  the  28th  day  of  May.  1894, 
and  which  was  canceled  by  the  said  corpora- 
tion, and  a  certificate  Issued  to  W.  J.  May  on 
tbe  28th  of  May,  ISM,  who  now  h<dds  the 
same.  (13)  That  R.  8.  Des  Fortes  originally 
subscribed  for  twenty  shares  of  the  capital 
stock  of  said  corporation.  On  the  2d  day  of 
May,  1889,  he  surrendered  his  certificate  for 
the  said  twenty  shares,  wfaidi  was  canceled 
by  the  said  corporation,  and  uijwn  the  same 
day  a  certificate  was  Issued  to  R.  8.  Des 
Fortes  for  flfteeo  shores,  and  to  W.  H.  Lyies 
a  certificate  for  five  shares,  which  was  sold  to 
him  by  R.  S.  Des  Fortes,  snd  said  Lyles  now 
holds  the  same;  that  on  the  20th  day  of  Jtme. 
1889.  R.  S.  Des  Fortes  surrendered  his  certifi- 
cate for  fifteen  shares  to  said  corporation, 
which  was  canceled  by  said  corporation,  and 
a  certificate  for  ten  shares  was  issued  to  R. 
S.  Des  PcHtes,  and  five  shares  to  John  T. 
Sloan,  Jr.,  sold  to  him  by  B.  S.  Des  Fortes, 
and  said  Sloan  now  holds  the  same;  that 
on  September  — ,  1890,  R.  a  Des  Fortes, 
through  T.  J.  Gibson,  a  broker,  sold  to  C.  J. 
Iredell  bis  ten  shares  of  Btock,  which  stock 
was  surrendered  to  the  company  and  can- 
celed, and  ten  shares  were  Issued  to  C.  J.  Ire- 
dell on  October  3,  1890.  (14)  That  Godfrey 
Leaphart  subscribed  Are  shares  to  the  capital 
stock  of  said  company;  that  his  executors  sold 
the  same  at  public  auction,  In  the  city  of 
Columbia,  on  the  4th  day  of  December,  1893. 
to  John  T.  Sloan,  Jr.,  to  whom  tbe  same  was 
on  that  day  transferred,  and  who  Is  now  the 
owner  and  bidder  of  tbe  same,  but  which  has 
never  been  transferred  on  the  books  of  the 
said  company  to  said  Sloan.  (15)  That  Dr. 
A.  N.  Talley  originally  sulsscrlbed  ten  shares 
to  the  capital  stock  of  said  corporation,  and 
on  October  3,  1890,  he  surrendered  the  same, 
which  was  canceled  by  the  corporation,  and  a 
certificate  for  ten  shares  Issued  to  O.  J.  Iredell. 
(16)  That  W.  G.  Chllds  originally  subscribed 
for  six  shares,  and  on  October  17,  1890,  he 
surrendered  his  certificate  for  the  said  six 
shares,  which  was  canceled  by  the  corpora- 
tion, and  a  certificate  for  six  shares  was  Issued 
to  Martin  Stork.  (17)  That  W.  A.  Clark  orig- 
inally subscribed  for  ^  shares  of  tbe  capital 
stock,  and  on  July  27,  1892,  he  surrendered 
his  certificate  for  six  shares,  which  was  can- 
celed by  the  said  corporation,  and  a  certificate 
Issued  for  six  shares  to  G.  W.  Lester.  (18) 
Certifieates  for  all  other  stock  subscribed,  as 
set  forth  In  paragraph  3  of  the  complaint, 
were  duly  Issued  to  the  subscrtbers  thereof, 
who  are  now  the  owners  and  holders  thereof, 
except  that  B.  W.  Screven  gnbscrlbed  for  ten 
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Bhares,  which  snbBcriptlon  was  asanmed  hj 
James  Wood  row,  and  to  whom  the  stock  was 
Issued  for  ten  shares,  who  now  holds  the 
same.  (19)  The  following  claims  have  been 
offered  In  evidence  and  proven  before  me  as 
existing  valid  claims  against  said  defendant 
corporation:  (a)  Judgment  of  G.  M.  Eflrd  and 
H.  A.  Lorick,  as  executors  of  O.  W.  Lorlck, 
against  the  medmont  Land-improvement  & 
Investment  Company  for  (8,604.94,  with  in- 
terest from  2eth  January,  1895.  (b)  Judgment 
of  the  Commercial  Bank  against  the  Piedmont 
Land-Improvemoit  &  Inveetment  Company 
for  $3,111.96,  with  hiterest  from  August  1, 
18^,  less  the  following  payments:  $900, 
which  Judgment  was  assigned  by  the  Commer- 
cial Bank  to  the  Central  National  Bank,  and 
by  It  to  GecHTge  S.  Mower,  who  holds  the 
same,  for  the  benefit  of  J..  H.  Counts,  s/es; 
M.  A.  Carlisle,  i*/>s;  John  T.  Sloan,  Jr., 
^"/»8;  Jamea  Woodrow,  iV«b;  Thomas  T. 
Moore,  iV»b;  H.  O.  Moseley,  iVsb:  W.  A. 
Mosel^,  »•/•»;  J.  M.  Wheeler,  io/sb;  W.  H. 
Lylea,  Vsb;  George  S.  Mower,  io/ob-  (c) 
Greorge  S.  Mower,  $100  for  services,  and  $2 
paid  for  dower  of  Mrs.  Domlnlck,  for  ben^t 
of  defendant  corporation,  (d)  fl46.75,  with 
interest  from  the  15th  November,  1895,  as 
follows:  J.  H.  Coonta,  v/es;  M.  A.  Carlisle, 
^ "/ts ;  John  T.  Sloan,  Jr.,  I'/g b ;  James 
Woodrow,  iV«i;  Thomas  T.  Moore,  >«/sb; 
H.  0.  Moseley,  >*Ab;  W.  A.  Moseley,  io/sbI 
J.  M.  Wheeler,  ^Vsb;  W.  B.  Lyles,  Vbb; 
George  S.  Mower,  iVkb-  (e)  Note  of  defend- 
ant corporation  for  (749.18,  with  interest  from 
the  2d  day  of  June,  1894,  to  Brown  &  Mose- 
ley, and  by  them  assigned  to  J.  M.  Wheeler, 
H.  O.  Moseley,  and  W.  A.  Moseley,  In  equal 
proportions,  who  are  now  the  owners  and 
holders  thereof,  (f)  Open  account  of  M.  A. 
Carlisle  against  the  defendant  corporation  <for 
$055.64,  services,  (g)  Open  account  of  John 
T.  Sloan,  Jr.,  against  the  defendant  ctupota- 
tlon,  for  services.  In  the  sum  of  (155.33%. 
(h)  Open  account  of  Charles  Ellis,  Jr.,  against 
the  defendant  corporation,  for  services  ren- 
dered, $325.  (20)  That  the  defendant  corpora- 
tion is  Insolvent,  and  that  there  are  no  funds 
out  of  which  the  debts  of  the  said  corporation 
can  be  paid,  except  the  balance  of  the  thirty 
per  cent,  due  by  the  stockholders  upon  their 
original  subscription  to  the  capital  stock  of 
said  corporation.  (21)  The  sale  of  the  cer- 
tificates of  stock  by  B.  B.  Ford.  R.  S.  Des 
Fortes.  A.  N.  Talley,  W.  G.  ChlWs,  and  W. 

A.  Clark  were  made  in  the  mode  prescribed 
by  the  by-laws  of  the  company,  under  the  au- 
thority of  Its  charter,  was  bona  fide  and  in 
the  usual  course  of  business  trade,  and  not 
collusive,  and  the  transferrors  retain  no  inter- 
est whatever  In  the  stock  then  transferred  by 
them. 

"My  conclusions  of  law  are:   (1)  That  B. 

B.  Ford,  H.  S.  Des  Fortes,  Dr.  A.  N.  Talley, 
W.  G.  Chllds,  and  W.  A.  Clark  are  not  due 
the  corporation  or  the  creditors  anything  fur- 
ther upon  their  original  subscription;  and  I 
recommend  that  the  ctmiplalnt  be  Mm*niami>A^ 


as  to  them,  with  costs.  ^  That  P,  H.  Hyatt, 
the  purchaser  of  Mbe  Ford  stock,  having  trans- 
ferred his  stock  to  W.  J.  May  aft^  the  call 
by  the  directors  for  the  thirty  per  cent,  still 
due,  and  notice  to  him  thereof,  he  Is  liable 
for  the  th]ity  per  cent  (3)  That  the  certifi- 
cate held  by  the  executor  of  Godfrey  Leap- 
hart  was  sold  to  John  T.  Sloan,  Jr.,  after  the 
call  was  made  by  the  directors,  and  notice  to 
them  thereof,  and  his  estate  la  therefore  lia- 
ble for  the  thirty  per  cent  This  said  stock 
was  never  transferred  to  aald  Sloan  on  said 
books.  That  Martin  Stork,  who  bought 
the  stock  of  W.  G.  ChUda  b&Fore  tlie  csH  of 
the  directors,  and  also  G.  W.  Lester,  who 
before  said  call  -bought  the  stock  o£  W.  A. 
Clark,  and  W.  H.  Lyles  and  John  T.  Sloan, 
Jr.,  both  of  whom  bought  each  five  shares  of 
R.  S.  Des  Fortes  before  the  call,  and  Mrs. 
Enoma  J.  Anderson,  who  bought  the  R.  M. 
Anderson  stock  before  the  call,  are  liable  for 
the  thirty  per  cent  (5)  That  the  following 
original  subscribers  are  liable  for  the  thirty 
per  cent,  upon  the  amounts  of  their  subscrli>- 
tloQ:  Hilton  A.  Carlisle,  10  shares.  (1.000; 
Martin  Stork,  6  shares,  (500;  George  S.  Mow- 
er, 10  shares,  (1,000;  Charles  BUis,  Jr.,  10 
shares,  (1,000;  Thomas  T.  Moore,  10  shares, 
(1,000;  J.  L.  Mlmnaugh,  10  Shares.  $1,000; 

G.  Leaphart,  estate.  6  shares,  (500;  John  S. 
Houghson,  10  shares,  (1,000;  John  T.  Sloan. 
Jr*,  10  shares,  (1,000;  John  A.  Crawford, 
trustee,  6  shares,  (500;  D.  Crawford  &  Sons, 
5  shares.  (500;  G.  O.  Wilson,  6  shares,  (500; 
Mrs.  Susan  B.  Porcher,  10  shares,  $1,000;  J. 

H.  Counts,  6  shares,  (500;  H.  C.  Moseley,  10 
shares,  (1,000;  J.  M.  Wheeler,  10  shares.  $1.- 
000;  W.  A.  Mosdey.  10  shares,  $1,000;  James 
Woodrow,  10  shares,  $1,000.  The  following 
purchasers  of  stock  are  liable  for  the  thirty 
per  cent  upon  their  stock:  F.  H.  Byatt,  5 
shares,  $500;  Martin  Stork,  6  shares,  $600; 
G.  W.  Lester,  6  shares,  $600;  W.  H.  Lyles,  5 
shares,  (500;  John  T.  Sloan,  Jr.,  5  shares, 
$500;  Mrs.  Emma  J.  Anderson,  1  share,  $100. 
(6)  The  defendants  George  S.  Mower.  J.  H. 
Counts,  M.  A.  Carlisle,  John  T.  Sloan.  Jr., 
James  Woodrow,  Thos.  T.  Moore,  H.  C.  Mose- 
ley, W.  A.  Moseley,  J.  M.  Wheeler,  W.  H. 
Lyles,  and  Charles  Ellis,  Jr.,  set  up  In  their 
answer  various  claims  against  the  defendant 
corporation  In  which  they  are  stockholders; 
and  they  ask  that  they  be  allowed  as  counter- 
claims against  any  amount  that  may  be  found 
due  by  them  to  said  corporation,  or  creditors 
thereof.  After  a  careful  consideration  of  the 
law  In  reference  thereto,  I  have  concluded, 
and  so  find,  that  these  creditor  stoc^olders 
are  not  entitled  to  set  up  these  demands  held 
by  them  as  a  counterclaim  against  any  lia- 
bility due  by  them  to  the  said  corporation  or 
Its  creditor,  and  find  that  they  are  merely 
creditors  of  the  corporation,  and  that  ther 
miwt  pay  In  full  the  thirty  per  cent  due  upon 
their  subscription,  and  must  then  set  up  their 
claim  against  the  corporation  as  any  ordinary 
creditor.  I  therefore  recommend  that  a  re- 
celTer  be  appointed  to  collect  the  tMlanoe  doe 
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upon  the  stock,  aa  hereinbefore  Indicated,  of 
■such  of  the  stockholders  aa  are  not  parties  to 
tbls  action,  and  to  do  and  perform  such  acts 
-fLs  he  may  by  this  court  bo  directed,  and  that 
there  be  Judgment  herein  against  the  defend- 
■ant  stockholders  who  have  been  held  liable 
for  the  amounts  as  hereinbefore  Indicated,  and 
that  they  be  required  to  pay  the  same  to  the 
master  for  distribution,  and  that  the  master 
be  Instructed  to  call  In,  In  the  usual  way,  all 
-of  the  creditors  of  the  said  corporation,  and 
that  he  hear  and  determine  aU  questions  as 
to  the  priority  of  the  dahns  established  be- 
fore him.  J.  S.  Yemer." 

John  T.  Sloan,  Wm.  H.  Lyles,  R.  W.  Shand, 
"W.  H.  Lyles,  J.  S.  MuUer,  and  Abney  & 
Thomas,  for  appellants.  Meetze  ft  Muller,  for 
respondents, 

OAHY,  A  J.  The  facts  of  this  case  are 
fully  set  forth  In  the  report  of  the  master, 
which  will  be  set  out  by  the  reporter.  The 
said  report  was  confirmed  by  the  circuit  court, 
except  In  the  f(^owlng  particulars,  to  wit: 
(1)  The  first,  second,  fourth,  and  latter  part 
of  the  fifth  conclusions  of  law  were  reversed; 
and  (2)  It  was  ordered  that  the  report  be 
"amended  hy  Including  In  said  finding  of 
original  subscribers  liable  for  the  thirty  per 
cent  upon  the  amounts  of  their  subscription 
the  following:  C.  J.  Iredell,  20  shares,  «2,- 
000;  W.  H.  GIbbes,  10  shares,  $1,000;  Wal- 
ter M.  Oorham,  10  shares,  $1,000."  The  de- 
fendants demurred  to  the  complaint  on  the 
ground  that  It  did  not  state  facts  sufl3clent  to 
constitute  a  cause  of  action.  Inasmuch  as  It 
alleges  that  an  assessment  for  the  unpaid  in- 
stallment of  subscription  to  the  capital  stock 
of  said  company  was  made,  and  does  not  al- 
lege that  the  board  of  directors  of  said  com- 
pany had  refused  to  enforce  the  same,  or  were 
derelict  In  that  regard,  and  that  said  payment 
could  only  be  enforced  by  the  corporatlcm  It- 
self, or  by  a  receiver  duly  appointed.  Some 
of  the  defendants  withdrew  the  danurrer* 
but  others  Insisted  upon  It 

The  first  question  that  will  be  considered  Is 
whether  there  was  error  In  overruling  the 
demurrer.  The  return  of  nulla  bona  on  the 
execution  shows  that  the  corporation  yrsB 
Insolvent  Parker  v.  Bank,  5S  S.  O.  583,  81 
S.  B.  678.  It  Is  not  necessary  to  cite  au- 
thorities to  sustain  the  principle  that  under 
OTch  circumstances  the  court  In  the  exercise 
of  its  equitable  Jurisdiction,  will  take  cotttr<4 
for  the  purpose  of  winding  up  the  affairs  of 
the  Insolvent  corporation. 

Ihe  next  question  that  will  be  considered 
Is  whether  there  was  error  In  deciding  that 
the  original  subscribers  who  transferred  their 
shares  of  stock  are  liable  for  the  unpaid  sub- 
scription. This  corporation  was  organized 
under  the  general  act  of  incorporation.  In 
prescribing  the  powers  of  such  corporations, 
section  iSSti,  1  Sev.  St,  provides  as  follows: 
■"Among  the  powers  of  such  bodies  corporate 


shall  be  the  following:  •  •  •  To  render 
the  share  or  shares  of  the  stockhc^d^rs  trans- 
ferable, and  to  prescribe  the  mode  of  making 
such  transfers."  Section  1529,  1  Bev.  St., 
provides  that  "no  transfers  of  stock  shall  be 
valid,  except  as  between  the  parties  thereto, 
until  the  same  shall  have  been  regularly 
entered  npon  the  books  of  the  company  so 
as  to  show  the  name  of  the  person,  by  whom 
and  to  whom  the  transfer  Is  made,  the  num- 
ber aud  other  designation  of  the  shares  and 
the  date  of  the  transfer."  The  twenty-first 
finding  of  fact  by  the  master  was  not  re- 
versed by  his  honor,  the  circuit  judge,  al- 
though the  conclusion  of  law  based  thereon 
was  reversed.  The  plain  Intent  of  the  law 
was  that  in  the  absence  of  fraud  or  collu- 
sion, and  upon  compliance  with  the  require- 
ments as  to  transfers  of  shares  of  stock,  the 
subscriber  would  not  thereafter  be  liable  for 
his  unpaid  subscription.  This  liability  de- 
volved upon  the  transferee  of  the  shares  of 
stock.  The  circuit  Judge  was  therefore  in 
error  when  he  decided  otherwise. 

The  next  question  that  will  t>e  considered 
Is  whether  there  was  error  In  refusing  to 
allow  certain  stockholders  to  set  ofT  their 
claims  against  the  corporation  In  extinguish- 
ment of  the  amounts  due  by  them  upon  their 
original  subscription.  There  Is  no  statute 
conferring  such  right,  and  it  Is  only  neces- 
sary to  cite  an  lUustratlcHi  to  show  how  In- 
equitable this  rale  would  be:  Suppose  every 
stockholder  of  an  Insolvent  corporation  had 
a  claim  against  It  equal  to  the  amount  of 
his  unpaid  subscription,  and  that  there  were 
other  creditors  holding  claims  to  a  much 
larger  amount  than  those  held  by  all  the 
stockholders.  If  the  stockholders  could  set 
off  their  claims  against  the  amounts  due  by 
them  upon  their  unpaid  subscription,  no  other 
creditor  would  get  a  cent  npon  his  claim. 
This  would  give  a  preference  to  those  whose 
acts  caused  the  Insolvency  of  the  corpora- 
tion, over  those  who  had  no  control  In  its 
management,  and  were  In  no  respect  charge- 
able with  Its  failure.  The  case  of  Nettles  v. 
Marco,  33  a  C.  47,  11  S.  E.  S95,  Is  reUed  up- 
on as  authority  for  the  proposition  that  the 
right  01  set-off  should  be  allowed.  The 
facts  of  that  case  were  quite  different  from 
those  In  this  case.  In  that  case  the  advances 
were  made  by  Marco,  a  stockholder,  with  the 
knowledge  and  approval,  and  for  the  benefit, 
of  the  corporation;  but  the  principal  reason 
why  he  was  not  compelled  to  pay  the  amount 
he  subscribed  was  because  the  directors,  who 
were  clothed  with  authority  for  that  pur- 
pose, in  good  faith  released  him  from  any 
further  payments  on  his  subscription. 

XHese  views  practically  dispose  of  all  the 
exceptions.  It  is  the  judgment  of  this  court 
that  the  judgment  of  the  circuit  court  be 
modified  In  the  manner  hereinbefore  Indicat- 
ed, and  that  tue  case  be  remanded  to  the  cir- 
cuit court  for  further  proceedings. 
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KINOMAN  et  aL  t.  LANXASHIRE  INS.  GO. 
(Sapreme  Court  of  South  Carolina.   April  IS, 
1869.) 

IkBUBAMOB  —  AOTION  OH  PoUOT  —  FOBVUTDSS  — 
WaITBR— ESTOPFBI/— IMBTRUCTI0K8  —  APFBAX- 

1.  The  production  ot  the  inventory  of  a  stock 
of  gooda,  takea  before  the  iaauance  of  a  policy 
of  insnrance  thereon,  is  not  a  condition  pre- 
cedent to  recoTery  under  tbe  policy,  and  need 
not  be  affirmed  In  plaintHTB  pleading  In  an  ac- 
tion to  recover  tor  a  losa. 

2.  A  forfeiture  doea  not  make  a  policy  of  Id- 
Burance  void  ipso  facto,  but  is  ground  for  EToid- 
ance,  at  tbe  option  of  the  insurer. 

8.  A  walrer  of  a  forfeiture  under  a  policy 
ot  insurance  need  not  be  pleaded  in  an  action 
to  recover  for  a  loss;  but,  if  defendant  pleads 
a  forfeiture,  evidence  of  waiver  la  admissible. 

4.  A  waiver  of  a  forfeiture  under  a  policy  of 
inaurance  does  not  need  a  separate  considera- 
tion for  its  support. 

5.  An  Insurance  company  can  waive  a  breach 
of  condition  of  the  Insurance  contract  by  its 
acts,  after  knowledge  of  the  breach. 

6.  An  insurance  company  is  estopped  to  deny 
an  intention  to  waive  a  breach  of  a  condition  of 
itB  policy  by  such  conduct,  after  knowledge  of 
the  breach,  as  puts  the  insured  to  trouble  and 
expense,  under  the  belief  that  tbe  company  re- 
gards its  policy  as  still  valid. 

7.  In  an  action  on  a  policy  of  insurance  a  re- 

aaest  to  chance  that  '^the  jury  are  instructed 
lat,  unless  thev  find  that  the  Inanrance  com- 
pany intentionally  recognised  tbe  validity  of 
the  policy,  after  its  knowledge  of  the  fact  that 
the  plaintiff  bad  failed  to  perform  the  war- 
ranties contained  in  tbe  iron-safe  clause,  the 
plaintiff  cannot  recover,"  is  faulty.  In  assuming 
that  plaintiff  bad  failed  to  perform  tbe  war- 
ranties In  the  iron-safe  clause. 

8.  A  request  to  charge  may  be  refused,  where 
it  has  been  substantially  complied  with  in  the 
charge  already  made. 

9.  Where  defendant  ]n  an  action  on  an  insur> 
nnce  policy  to  recover  for  a  loss  assumes  thai 
there  is  evidence  of  a  waiver  of  a  forfeiture, 
it  cannot  object  on  appeal  to  a  charge  which  as- 
Miimes  that  there  Is  such  evidence.  Its  remedy, 
if  there  is  no  such  evidence,  is  by  motion  for 
nonsuit  or  new  trial,  and  appeal  from  a  refusal 
to  grant  anch  motitm. 

10.  In  u  action  on  an  Insurance  policy  to  re- 
cover for  a  loss,  the  court  charged :  "The  plain- 
tlffs  contend  that  by  certain  acts  of  the  iiiF^ur- 
ance  company^  when  tbe  fire  occurred  they 
waived  their  rights  to  insist  upon  a  forfeiture, 
tt  Is  for  you  to  say  whether  th<ne  acts  are  suf- 
ficient to  amount  to  a  waiver.  It  Is  for  you  to 
say  whether  the  defendant  did  anythinK  by 
which  you  can  conclude  that  they  intended  to 
waive  their  right  to  insist  on  the  forfeiture 
clauae  of  that  contract."  Ildd,  that  the  charge 
was  not  obnoxious  to  Const,  art.  5,  S  26,  for- 
bidding a  diarge  in  reapect  to  matters  of  fact. 

Appeal  from  common  pleas  circuit  court  of 
Sumter  county;  Ernest  Gary,  Judge. 

Action  by  Eva  C.  Kingman  and  otheri 
against  the  Lancashire  Insurance  Company. 
From  a  Judgment  tor  plaintiffs,  defendant  aj^ 
peals.  Affirmed. 

A.  B.  Stnckey  and  0.  M.  Hurst,  Jr.,  for 
appellant  Purdy  &  Beynolde,  for  resptnid- 
ents. 

JONBS.  J.  This  Is  an  action  on  a  fire  In- 
Burance  policy  on  a  stock  ot  merchandise,  and 
is  here  on  appeal  from  a  Judgment  In  favor 
ot  the  plaintiff.  Tbe  special  defense  set  up 
b7  the  defendant  company  was  forfeiture  un- 


der the  Inm-sate  clause  ot  tbe  policy.  Under 
the  evidence,  this  defense  was  narrowed  down 
to  the  question  ot  forfeiture  tor  failure  to 
produce  tor  examination  the  laveabaey  of  tbe 
stock  taken  previous  to  the  Inventory  which 
was  made  within  a  month  from  the  issuance 
ot  the  policy.  This  last-mentioned  tnTentory 
and  also  the  books  ot  the  store  were  aB  pro- 
duced tor  examinatlott  before  the  adjuster; 
but  the  preceding  Inventory  talcen  about  a 
year  before,  not  being  In  the  sate  at  the  time 
of  the  fire,  was  burned,  and  so  could  not  be 
produced.  Plalntlfl  sought  to  overcome  this 
defense  by  proof  ot  waiver  or  estopp^  The 
grounds  of  appeal  r^te  almost  exdnslTely 
to  the  matter  ot  wairex. 

1.  The  first  four  exceptions  relate  to  the  ad- 
mlsslblUty  of  evidence  to  show  waiver.  Ap- 
peUanf s  contention  bdng  tiiat  plaintlfC,  hav- 
ing fslled  to  waiver,  could  not  be  al- 
lowed to  prove  It  The  partlculai  evidence 
admitted  over  ^^llant's  objection  was  to  tbe 
effect  that  the  adjuster  ot  the  detwdant  com- 
pany, after  the  loss,  caused  the  Insured  to 
take  an  inventory  ot  the  goods  that  were 
saved  from  the  flre,  and  tiiat  the  "i^ootB  of 
loss"  sent  to  the  ccunpany  were  retained  by 
it  until  produced  on  the  trIaL  Tbe  appelant 
In  this  branch  of  the  case  assumes  that  fliia 
evidence  leaded  to  establish  waiver,  and  we 
will  so  consider  It  since  otherwise  It  woaM 
be  useless  to  discuss  these  exceptions.  Tbi» 
question  is  practically  settled  against  appel- 
lant by  the  following  cases:  Sample  v.  In- 
surance Co.,  42  S.  C.  14, 19  8.  £.  1020;  Cope- 
land  V.  Assurance  Co.,  48  8.  0.  26,  20  S.  E. 
764;  Carpenter  v.  Accident  Co.,  46  S.  C.  516, 
24  S.  S.  600.  These  cases  show  that  for- 
feiture Is  matter  ot  defense,  and  that  plaintiff 
may  sbow  waive:  in  rebuttal  ot  evidence  of 
forfeiture,  although  in  these  cases  waiver  has 
not  been  pleaded.  Appellant  contends,  liow- 
ever,  that  seetlm  183  ot  Ihe  Code  leads  to  a 
different  conclusion,  l^t  section  reads:  **In 
pleading  tbe  performance  ot  nmditlons  pie- 
cedent  in  a  contract  It  shall  not  be  necessary 
to  state  the  tacts  showing  performance;  but 
It  may  be  stated  generally  that  tbe  iwrty  duly 
performed  all  the  conditions  on  his  part;  and 
if  such  allegations  be  controverted,  the  party 
pleading  sbaU  be  bonnd  to  establish,  on  the 
trlsl,  the  tacts  showing  snch  performance." 
In  this  case  the  comidatnt  alleged  the  per- 
formance ot  all  conditions  ot  the  policy  in  the 
general  terms  ot  section  183,  and  the  answer 
contained  a  denial  ot  such  aUegatlon.  In  the 
first  place,  we  do  not  think  the  production  ot 
the  Inventory,  taken  previous  to  the  Issuance 
of  the  policy,  after  a  loss.  Is  a  condition 
precedent  which  Is  some  act  or  event  neces* 
sary  to  make  the  contract  take  effect  It  is 
rather  a  condition  subsequoit  which  Is  In- 
tended to  defeat  a  contract  which,  being  mat- 
ter of  defense,  need  not  be  noticed  In  plain- 
ttlTs  pleading.  A  forfeiture  does  not  make  a 
policy  of  Insurance  void  ipso  facto.  It  Is 
merely  a  ground  upon  which  the  policy  Is 
voidable  at  the  option  of  the  Insurer.  Fur- 
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tliermore.  U  forfeiture  la  matter  of  defense,  as 
the  cases  cited  establish,  then,  under  section 
174  of  the  Code,  sacb  defense,  not  constituting 
a  counterclaim,  and  being  matter  In  avoid- 
ance, need  not  be  replied  to  by  plalntUf,  unless 
required  so  to  do  by  tbe  court,  on  defendant's 
motion.  Daria  v.  Schmidt,  22  S.  C.  123. 
Then,  in  reason,  evidence  of  waiver  or  estop- 
pel onght  to  be  allowed  In  reply  to  evidence 
to  show  forfeiture;  for  to  show  one  estoi^ed 
to  assert  forfeiture  for  nonperformance  Is,  la 
effect,  to  show  performance. 

2.  The  fifth  exception  alleges  error  In  over- 
ruling the  motion  for  nonsuit,  which  was  made 
upon  the  grounds  that  no  waiver  having  been 
alleged  by  the  plaiatiff,  It  was  error  to  admit, 
over  defoidant'B  objection,  any  evidence  tend- 
ing to  show  waiver,  and  that  the  plaintiff  had 
failed  to  prove  compliance  with  the  terms  of 
the  policy,  particularly  the  Iron-safe  danse. 
This  exception  Is  disposed  of  by  what  has  al- 
ready been  said,  to  tbe  effect  that  the  testi- 
mony was  competent.  Here,  again.  It  will  be 
noticed  iq>pellant  In  its  exception  concedes 
that  there  was  evidence  tending  to  establish 
waiver.  Besides,  the  cases  dted  above  show 
that  nonsuit  wonld  have  been  imprt^r. 
Oandy  v.  Inanraiue  Oo^  62  S.  C.  227,  29  S. 
B.  666. 

3.  The  sixth  exception  alleges  error  Id  re- 
fusing defendant's  first  request  to  charge  as 
follows:  "The  Jury  is  Instructed  that  the 
plaintiffs,  having  alleged  that  they  have  ful- 
filled all  the  conditions  of  the  Insurance  on 
their  part,  cannot  recover  by  proving,  or  at- 
tempting to  prove,  a  waiver  of  the  iwrform- 
ance  of  such  conditions,  or  one  of  them,  by 
the  insurance  company."  This  exception  can- 
not be  sustained  for  reasons  already  stated. 

4.  The  seventh  ground  of  appeal  alleges  er- 
ror In  refusing  defendant's  third  request  to 
charpe  as  follows:  "The  Jury  Is  Instructed 
that  the  plaintiffs  cannot  recover  by  reason  of 
a  waiver  of  the  warranties  contained  ta  the 
Iron-safe  clanse,  unless  the  Jury  finds  that  the 
conduct  relied  upon  as  constltnting  such  waiv- 
er la  supported  by  a  valuable  consideration, 
such  waiver  being  itself  a  new  contract"  This 
request  to  charge  was  properly  refused. 
Waiver  of  a  forfeiture  does  not  rest  upon  a 
new  contract  upon  consideration.  The  con- 
trary has  been  asserted,  but  is  not  now  recog- 
nized as  sound.  In  the  case  of  lltus  v.  In- 
snrauce  Co.,  81  N.  T.  410,  overruling  Ripley  v. 
Insurance  Co.,  80  N.  T.  136.  the  court  said: 
"It  may  be  asserted  broadly  that.  If  in  any 
negotiation  or  transaction  with  the  assured, 
after  knowledge  of  the  forfeiture.  It  (the  in- 
surer) recognizes  the  continued  validity  of  the 
policy,  or  does  acta  based  thereon,  or  requires 
the  assured  by  virtue  thereof  to  do  some  act 
or  Incur  some  trouble  or  expense,  the  for- 
feiture is,  as  matter  of  law,  waived;  and  It 
is  now  settled  in  this  court  after  some  differ- 
ence of  opinion,  that  such  waiver  need  not  be 
based  upon  any  new  agreement  or  an  estop- 
pel." This  statement  of  the  rule  in  New 
ToTk  was  Indorsed  In  a  later  case  (Baby  t. 


Insurance  Oo..  24  N.  E.  808),  wherein  it  was 
held  that  an  insurance  company  cannot  claim 
a  forfeiture  for  breach  of  condition  known  to 
It  if.  after  such  knowledge,  It  puts  the  in- 
sured to  the  expense  and  inconvenience  of  fur- 
nishing additional  proofs.  To  the  same  effect 
Is  Grubbs  v.  Insurance  Co.  (N.  C.)  13  S.  E. 
236,  and  other  authorities  that  might  be  cit- 
ed. Provisions  for  forfeiture  in  an  insurance 
contract  are  for  the  benefit  of  the  Insurar, 
and  may  be  waived  at  the  Insurer's  option. 
As  stated  before,  the  policy  is  not  void  for 
breach  of  condition,  but  merely  voidable.  If 
the  insurer  does  not  choose  to  assert  a  for- 
feiture, the  policy  stands  by  virtue  of  the  orig- 
inal consideration.  Waiver  does  Involve  the 
assent  of  the  Insurer,  since  It  is  "the  intention- 
al relinquishment  of  a  known  right";  but  this 
Intent  to  relinquish  the  right  to  avoid  a  policy 
for  breach  of  condition  may  be  evidenced  by 
acts  or  conduct  of  the  Insurer,  after  knowl- 
edge of  a  breach,  recognizing  the  policy  as  a 
valid  existing  contract  or  the  Insurer  may  be 
estopped  to  deny  intent  to  relinquish  its  known 
right  by  such  conduct,  after  knowledge  of  the 
breach,  as  puts  the  insured  to  trouble  and  ex- 
pense on  the  reasonable  belief  that  the  Insur- 
er regards  the  policy  as  valid. 

5.  The  eighth  ground  of  appeal  is  as  fol- 
lows: "(8)  The  Judge  erred  In  refusing  de- 
fendant's fifth  request  to  charge,  which  was 
as  follows:  "The  Jury  Is  Instructed  that  un- 
less they  find  that  the  Insurance  company  In- 
tentionally recognized  the  validity  of  the  pol- 
icy, after  its  knowledge  of  the  fact  that  the 
plaintiffs  iiad  failed  to  perform  ^e  warran- 
ties contained  in  the  Iron-safe  clanse,  the 
plaintiffs  cannot  recover'  "  This  request  to 
charge  had  been  fully  covered  by  the  circuit 
Judge  when  he  charged  as  requested  In  ap- 
pellant's second  and  fourth  requests  to  charge, 
as  follows:  "(2)  The  Jury  are  instructed  that. 
If  they  find  that  the  plaintiffs  have  failed  to 
fulfill  the  requlrementB  contained  in  the  Iron- 
safe  clause  of  the  policy,  then  the  plaintiffs 
cannot  recover,  unless  the  Jury  further  find 
that  said  requirements  have  been  waived  by 
the  Insurance  company."  "(4)  The  Jury  are 
instructed  that  the  defendant  cannot  be  held 
to  have  waived  any  requirements  in  the  Iron- 
safe  clause,  unless  the  conduct  or  acts  relied 
upon  as  constituting  such  waiver  were  done 
after  full  knowledge  on  its  part  of  the  failure 
of  the  plaintiffs  to  comply  with  such  require- 
ments." The  Judge  bad  also  charged  as  fol- 
lows: "Now,  I  charge  you  that  It  Is  not  your 
province  nor  mine  to  make  contracts.  We 
[theyj  litigate  what  they  make,  or  they  con- 
tract and  we  enforce  them.  That  is  a  part  of 
the  contract  that  they  agreed  upon,  and  shalj 
be  binding  on  the  plaintiffs,  unless  you  find 
from  the  evidence  that  tbe  defeudn.nt  company 
did  some  act  which  shows  a  determination  or 
Intention  on  its  part  to  waive  strict  compliance 
with  that  part  of  the  contract."  It  Is  not  error 
to  refuse  a  request  to  charge  which  had  been 
substantially  met  In  the  charge  already  made. 
Besides,  this  request  was  faulty  In  aasomlngr 
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tm  ■  fact,  tiiat  the  plalnUfli  bad  failed  to 
perform  the  warranties  contained  In  the  Iron- 
■afe  clause. 

6.  Omitting  tbe  ninth  exception,  which  rais- 
es no  question  that  has  not  already  been  con- 
aidered,  we  will  notice  the  tenth  and  last  ex- 
ception, as  follows:  "(10)  When  the  Jury, 
after  considerable  deliberation,  returned  to 
the  court  room,  and  announced  that  It  was  Im- 
possible for  them  to  agree,  the  presiding  Judge 
erred-  In  charging  them  as  follows:  'The 
plaintiffs  contend  that  by  certain  acts  of  the 
Insurance  company,  when  the  Are  occurred, 
they  waived  their  right  to  Insist  upon  a  for- 
feiture. It  Is  for  you  to  say  whether  those 
acts  are  sufficient  to  amount  to  a  waiver.  The 
question  Is  for  you.  It  Is  for  you  to  say  wheth- 
er the  defendants  did  anything  by  which  yon 
can  conclude  that  they  Intended  to  waive  their 
right  to  Insist  on  the  forfeiture  dause  of  that 
contract  I  hope  that  you  can  reach  a  conclu- 
sion In  this  matter;  so  retire  to  your  room, 
and  see  If  you  cannot  come  to  a  conclusion.* 
The  effect  of  which  charge  was  to  Impress  up- 
on the  minds  of  the  Jury  that  there  was  evi- 
dence from  which  they  could  find  that  there 
bad  been  a  waiver.  Whereas  the  defendant 
contends  that  there  was  no  evidence  of  waiv- 
er, and,  If  there  had  been,  the  charge  here 
made  was  In  contravention  of  section  26  of 
article  5  of  the  constitution  of  South  Car- 
olina." TblB  exception  must  be  overruled. 
Up  to  this  point,  appellant  has  assumed  that 
there  was  evidence  tending  to  ^how  waiver. 
If  there  was  no  such  evidence,  appellant's  rem- 
edy was  by  motion  for  nonsuit,  after  all  the 
evidence  was  In,  or  by  motion  for  new  trial 
in  the  circuit  court,  and  appeal  from  the  refus- 
al of  such  motion  for  error  of  law.  There  be- 
ing no  such  appeal  before  us,  we  cannot  In  a 
case  at  law  examine  the  record  to  ascertain 
whether  there  was  In  fact  any  evidence  tend- 
ing to  show  waiver.  We  find  nothing  In  the 
charge  complained  of  which  is  obnoxious  to 
section  26  of  article  5  of  the  constitution  for- 
bidding a  charge  to  the  Jury  In  respect  to  mat- 
ters of  fact. 

The  Judgment  of  the  drcnlt  court  Is  af- 
firmed. 


BROWN  T.  OBANOEBUBO  COUNTY. 
(Supreme  Court  of  South  Carolina,   April  20. 
1889.) 

OOKBTITnTIOHAL  Ll.W— OfFIOBBS— OOOXTTISB— Lu- 

BiLiTT  TOB  LvxcHma. 
Const,  art.  6.  S  6,  and  Acts  1S96,  p.  213.  ( 
1,  providing  that  where  a  prisoner  fs  takon 
from  an  officer,  througrli  his  negligence  or  ooa- 

alvance,  and  lynched,  the  officer  shall  forfeit 
ie  office,  etc.,  and  that,  la  all  cases  of  lynch- 
ing, the  county  where  It  takes  place,  without 
regard  to  the  conduct  of  the  officer,  shall  be  lia- 
ble in  damages  to  the  estate  of  deceased,  etc., 
authorizes  a  recovery  against  the  countr 
whether  the  one  lyndied  was  a  prisoner  or  not. 

Appeal  from  common  pleas  drcolt  court  of 
Orangeburg  county;  James  Aldrlch,  Judge. 
Action  by  Isaac  Brown,  admlnUtiator  <tf 


the  estate  of  Lawrence  Brown,  deceftsed. 
against  Orangeburg  connty.  There  iras  a 
Judgment  for  defendant  and  plaintiff  appeals. 
Reversed. 

Raysor  &  Summers  and  J.  B.  McLaudilln, 
for  appellant  Wm.  0.  Wolfo,  Henry  H. 
Bmnson,  and  Chaa.  Q.  Dantzler,  tox  respond* 
ent 

GARY,  A.  J.  The  principal  question  raised 
by  the  appeal  la  whether  the  presiding  Judge 
was  In  error  in  directing  the  Jury  to  find  a 
verdict  in  favor  of  the  defendant  on  the 
ground  that  section  6,  art  6,  of  the  constitu- 
tion, and  the  act  of  the  legislature  entitled 
"An  act  to  prevrait  lyndilng  In  this  state" 
(Acts  1896,  p.  213),  conferred  upon  the  plain- 
tiff no  right  to  recover  damages  against  the 
defendant  as  the  person  lynched  was  not  a 
prisoner. 

Section  6,  art  6,  of  the  oonstltntlon  is  as 
follows:  "In  case  of  any  prisoner  lawfully 
in  the  charge,  custody  or  control  of  any  offi- 
cer, state,  county  or  mimlclpal,  being  seized 
and  taken  from  said  officer  through  his  nc;:- 
llgence,  pennisslon  or  connivance,  by  a  mob 
or  other  unlawful  assemblage  of  persons,  and 
at  their  bands  suffering  bodily  violence  or 
death,  the  said  officer  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  true  bill  foun  1. 
shall  be  deposed  from  his  office  pending  his 
trial,  and  upon  ctmvlctlon  shall  forfeit  bia 
office,  and  shall,  unless  pardoned  by  the  gov- 
ernor, be  ineligible  to  hold  any  office  of  trust 
or  profit  within  this  state.  It  shall  be  the 
duty  of  the  prosecuting  attorney  within  whose 
circuit  or  county  the  offense  may  be  com- 
mitted to  forthwith  Institute  a  prosecution 
against  said  officer,  who  shall  be  tried  In  such 
county  in  the  same  circuit  other  than  the  one 
In  which  the  offense  was  committed,  as  the 
attorney  general  nu^  elect  The  fees  and 
mileage  of  all  material  witnesses  both  for 
the  state  and  the  defense,  shall  be  paid  by 
the  state  treasurer  In  such  manner  as  may 
be  provided  by  law:  provided.  In  all  cases  of 
lynching  when  death  ensues,  the  county  where 
such  lynching  takes  place  shall,  without  re- 
gard to  the  conduct  of  the  officers,  be  liable 
In  exemplary  damages  of  not  leas  than  two 
thousand  dollars  to  the  legal  representatives 
of  the  person  lynched:  provided,  farther,  that 
any  county  against  which  a  Judgmott  has 
been  obtained  for  damages  in  any  case  of 
lynching  shall  have  the  right  to  recover  the 
amount  of  said  Judgment  from  the  parties 
en^ged  In  said  lynching  In  any  court  of  com- 
petent Jnrlsdictton.**  Tbe  act  of  the  l^alatnre 
Is  as  follows: 

"Section  1.  l^t  In  the  case  of  any  prisoner 
lawfully  in  the  charge,  custody  or  control  of 
any  officer,  state,  connty  or  mimlclpal,  being 
seized  and  taken  from  aald  officer  through  his 
ne^igence,  permission  or  connivance,  by  a 
mob  or  otter  unlawful  assemblage  of  persons, 
and  at  their  hands  suffering  bodily  violence  or 
death,  the  said  officer  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  tme  bill  found 
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shall  be  deposed  from  his  office  pending  bis 
trial,  and  npon  coDTlction  shall  forfeit  bis 
office  and  shall,  unless  p&rdoued  by  the  gor- 
ernor,  be  Ineligible  to  hold  any  office  of  trust 
or  proQt  within  this  state.  It  shall  be  the 
duty  of  the  prosecuting  attorney  within  whose 
circuit  or  couuty  the  offense  may  be  com- 
mitted to  forthwith  institute  a  prosecution 
against  said  officer,  who  shall  be  tried  in  such 
county  in  the  same  circuit,  other  than  the  one 
In  which  the  offense  was  committed,  as  the 
attorney-general  may  elect.  The  fees  uud 
mileage  of  all  material  witnesses,  both  for  the 
state  and  the  defense,  shall  be  paid  by  the 
state  treasurer  on  a  certificate  issued  by  the 
clerk  and  signed  by  the  presiding  Judge,  show- 
ing the  amount  of  said  fee  due  the  witness. 

"Sec.  2.  In  all  cases  of  lynching  when  death 
<  nsues  the  couuty  where  such  lynching  takes 
lilace  shall,  without  regard  to  the  conduct 
of  the  officers,  be  liable  in  exemplary  dam- 
ages of  not  less  than  two  thousand  dollars,  to 
be  recovered  by  action  Instituted  In  any  court 
of  competent  Jurisdiction  by  the  legal  repre- 
scntatlrea  of  tbe  person  lynched,  and  they  are 
hereby  authorized  to  institute  such  action  for 
tbe  recovery  of  such  exemplary  damages.  A 
f'ounty  against  which  a  Judgment  has  been 
obtnined  for  damages  In  any  case  of  lynching 
shall  have  the  right  to  recover  the  amount 
of  said  Judgment  from  the  parties  engaged 
Id  said  lynching  hi  any  court  of  competent 
jurisdiction,  and  is  hereby  authorized  to  in- 
stitute such  action."   Acts  189G,  p.  213. 

The  intention  of  the  constitution  was  to 
prevent  tbe  crime  of  lynching  in  two  ways: 
<1)  By  visiting  upon  the  officers  of  the  law 
the  penalties  therein  mentioned,  when  a  pris- 
oner lawfully  in  their  custody  was  lynched 
by  a  mob  through  their  negligence,  permission, 
or  connivance;  and  (2)  to  Induce  the  co-opera- 
tion of  tbe  taxpayers  in  preventing  the  lynch- 
lug,  hi  order  that  their  county  might  not  be- 
come liable  to  the  penalty  by  way  of  ex- 
emplary damages,  of  not  less  than  $2,000, 
to  tbe  legal  representatives  of  the  person 
lynched.  The  lynching  of  a  prisoner,  and  of 
one  not  in  the  custody  of  the  law  as  such, 
Is  murder,  In  both  cases.  It  would  therefore 
at  least  seem  strange  If  tbe  framers  of  the 
constitution  were  careful  to  provide,  In  the 
organic  law  of  the  state,  a  remedy  for  pre- 
venting the  lynching  of  a  prisoner,  and  re- 
mained silent  as  to  tbe  remedy  In  all  other 
cases  of  lynching.  The  constitutional  provi- 
sion, however,  is  not  confined  to  the  lynching 
of  prisoners.  The  words,  "without  regar(\  to 
tbe  conduct  of  the  officers,"  when  considered 
in  connection  with  the  evil  which  the  consti- 
tution Intended  to  remedy,  must  be  construed 
to  mean,  "without  reference  to  what  has  been 
said  in  regard  to  the  conduct  of  the  officers," 
or.  In  other  words,  without  reference  to  other 
provisions  of  the  section.  They  were  Inserted 
for  the  purpose  of  showing  that  the  proviso 
was  to  be  construed  independently,  and  wlth- 
ont  regard  to  what  preceded  It  The  word 
*'proTlded"  is  omitted  In  the  act,  and  this 


fact  shows  that  the  legislature  gave  to  the 
words,  "without  regard  to  the  conduct  of  the 
offlcers,"  the  construction  which  this  court  baa 
placed  upon  them.  It  must  be  remembered 
that  many  of  those  who  were  members  of  the 
constitutional  conrcntion  were  likewise  mem- 
bers of  tbe  genernl  assembly  when  said  act 
was  passed.  While,  of  course,  a  construction 
placed  upon  the  c-onstltuUou  by  the  legislative 
branch  of  the  govcrmiipnt  would  not  be  l^ind- 
Ing  upon  the  conns,  still  in  this  case  It  is  well 
worthy  of  couKicUr.itlnn.  The  act  Intended 
to  make  the  county  liaiile  for  damages  in  those 
cases  only  which  fall  within  the  provisions 
of  the  constitution,  and  it  has  correctly  con- 
strued the  constitution  to  make  a  county  lia- 
ble for  damages  when  the  person  lynched  was 
not  In  the  custody  of  the  law  as  a  prisoner. 
This  renders  unnecessary  the  consideration  of 
the  interesting  question  whether  tbe  legis- 
lature did  not  have  tbe  power.  Independently 
of  the  constitutional  provision,  to  pass  the 
act  hereinbefore  mentioned.  It  has  been  held 
that  statutes  making  a  community  liable  for 
damages  in  cases  of  lynching,  and  giving  a 
right  of  recovery  to  tbe  legal  representatives 
of  the  person  lynched,  are  valid,  on  the  ground 
that  the  main  purpose  Is  to  Impose  a  penalty 
on  the  community,  which  Is  given  to  the  legal 
representatives,  not  because  they  have  been 
damaged,  but  because  tbe  legislature  sees  fit 
thus  to  dispose  of  the  penalty.  Such  statutes 
are  salutary,  as  their  effect  Is  to  render  pro- 
tection to  human  life,  and  make  commonltJes 
law-abiding.  But;  as  we  have  said,  our  con- 
clusion renders  unnecessary  a  ooiulderatioii 
of  this  question. 

It  is  not  necessary  to  consider  the  -excep- 
tions in  detail,  as  our  views  dispose  of  the 
main  question  In  the  case.  It  is  tbe  Judg- 
ment of  this  court  that  the  Judgment  of  the 
circuit  court  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 


WILLIAMSON  V.  EASTERN  BTTILDINa  & 
LOAN  ASS'N  OF  SYRACUSE,  N.  Y. 

(Supreme  Court  of  South  Carolina,   April  IS, 

1899.) 

Dissolution  ot  ATrA.ca.nsin — BmLDme  Assoou- 

TION— COSTBACra— CONSTBDOTION  —  TOBT  —  LlA- 

BiLiTT  or  Asuooiatiow  —  Fbofbbtt  Bubjsot  TO 

AnAOHIfBHT. 

1.  On  a  hearing  of  a  motion  to  dissolve  an  at- 
tachment, the  court  may  decide  whether  plalu- 
tiff  has  a  cause  of  action,  but  the  merits  of  the 
cause  cannot  be  considered. 

2.  Where  an  agreement  between  a  building 
and  loan  association  and  a  member  concerning 
the  time  for  maturing  shares  of  stock  is  in  con- 
flict with  the  association's  by-laws,  the  agree- 
ment will  prevail. 

3.  llie  conBtmction  of  a  dreular  Issued  by  a 
bnilding  and  loan  association  is  Cor  the  court. 

4.  Where  the  conatruction  of  a  contract  is 
rendered  doubtful  by  its  language,  the  inter- 
pretation by  the  parties  should  be  considered. 

5.  A  circular  issued  by  a  building  and  loan 
association  contained  the  statements  that  Its 
certificates  were  "guarantied  to  mature  in  6^ 
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Tears,"  and  "stock  matarea  in  78  moDths." 
Held,  thit  the  aasodatioa  repreieoted  throagh 
this  circular  that  its  shares  matnred  at  a  fixed 
and  defiaite  time. 

6.  Whether  a  subscriber  of  the  stock  of  a 
bafldiDg  and  loan  association  walTes  bis  right 
to  payment  according  to  his  contract  by  becom- 
ing a  borrower  cannot  be  considered  on  the 
bearing  ot  a  motion  to  dismiss  an  attachment 
in  an  action  by  the  subscriber  against  the  asso- 
cifttl«i,  as  it  concerns  the  merits  of  the  action. 

7.  Where  a  bnlldiog  and  loan  association 
kndWingly  enters  into  an  ultra  vires  agrewent 
with  a  subscriber,  by  which  it  agrees  to  mature 
his  stock  in  a  fixed  time,  and  thereby  induces 
him  to  part  with  his  money  in  payment  ot  his 
stock,  the  association  commits  a  tort  for  which 
it  will  be  liable. 

3.  The  plea  of  ultra  rires  cannot  be  inter- 
posed by  a  building  and  loan  association  while 
it  retains  the  benefits  of  the  ultra  vires  con- 
tract 

9.  Code  Civ.  Proc.  §  253.  anthorizes  the  at- 
tachment of  the  debtor's  "personal  estate,"  and 
section  445  states  that  '  the  words  'persoual 
property*  as  used  in  this  Code  of  Procedure  in- 
clnde  money,  goods,  chattels,  things  in  action 
and  evidences  of  debt."  IJdd,  that  debts  evi- 
denced by  notes  and  twnds  are  subject  to  at- 
tachment 

10.  After  the  passage  of  1  Rev.  St  c.  4S,  ira- 
osing  conditions  upon  foreign  corporations.  Ad 
897,  p.  450,  was  passed,  amending  the  law  re- 
lating to  attachment,  which  amendment  retain- 
ed the  provisions  relating  to  attachment  against 
foreign  corporations.  BM,  that  the  passage  of 
the  law  relating  to  foreign  corporations  did  not 
repeal  the  provisions  of  the  Code  subjecting  to 
attachment  the  property  of  foreign  corpora- 
tions. 

Appeal  from  common  pleas  drcnlt  court  of 
Darlington  cotmty;  Ernest  Gary,  Judge. 

Action  by  Bright  WUliamsoa  against  the 
Eastem  Building  &  Loan  Aasoclatlon  of  Syra- 
cuse, M.  Y.  From  tax  order  diBsolving  an  at- 
tachment, ptalntlff  appeals.  Bevereed. 

Tbe  following  is  the  decree  of  the  court  be- 
low (Gary,  J.): 

"TbiB  was  a  motion  made  before  me  at 
chambers  at  Klngstree,  on  February  21,  1896, 
for  the  purpose  of  dtasolvlng  an  attachment 
The  warrant  ot  attachment  was  Issued  by  the 
derk  at  court  In  and  for  the  county  of  Dar- 
lington, on  January  12,  1888,  and  It  directed 
the  sheriff  of  said  county  to  attadi  all  the 
property  of  the  defendant  ttiat  was  In  said 
county,  and  especially  certain  debts  therein 
qiecifled,  which  were  claimed  to  be  owing  the 
defendant  by  certain  residents  of  the  said 
county.  The  only  property  attadied  was  Uie 
said  debts,  which  were  evidenced  as  follows: 
Three  of  them  by  promissory  notes,  and  two 
of  Qiem  by  bonds;  while  aU  of  than  were 
secured  by  mortgages  on  real  estate.  The  mo- 
tion was  made  on  the  grounds  that  the  at- 
taebment  was  Izregularly  and  fmprovldently 
Issued,  in  tiut:  (1)  The  property  of  the  de- 
fendant cannot  be  attached  as  that  of  a  for- 
eign corporation,  as  It  appears  from  the  aim- 
plaint  and  afildavtt  that  the  defendant  Is  lo- 
cated In  this  state,  doing  business  therein  and 
under  Its  laws,  and  that  the  court  could  &Cr 
quire  jurisdiction  of  the  defendant  by  serving 
process  on  Its  resident  agent  therein  named. 
(2)  It  Is  not  true  that  the  plalntitf  has  an  ex- 
isting cause  of  action,  as  the  debt  Is  not  due 


and  payable.  (3)  The  debts  attached  are  not 
the  subject  of  attachment 

'The  flrat  ground  makes  the  point  that  the 
property  of  the  defendant  cannot  be  attached 
as  that  of  a  foreign  corporation,  because  It 
was  located  and  doing  business  within  this 
state  by  virtue  of  having  complied  with  the 
terms  and  conditions  of  the  statute.  The  war- 
rant of  attachment  was  Issued  on  the  facts 
set  forth  in  the  affidavit  and  the  complaint 
Tbe  latter  alleges  that  the  defendant  had  com- 
plied with  the  statute,  and  was  doing  business 
within  tiie  state,  and  that  Jurisdiction  could 
be  acquired  of  tbe  defendant  by  the  service 
of  process  on  the  resident  agent  therein  nam- 
ed. Service  was  accepted  by  said  agent  on  the 
12th  day  of  January,  1898.  I  do  not  ttalnk  that 
the  defendant  stands  on  the  same  plane  with 
rei^dents  of  this  state  and  the  coiporatlon 
chartered  by  its  laws.  The  statute  r^ulating 
the  terms  and  conditions  on  which  a  foreign 
corporation  can  locate  and  carry  on  business 
within  this  state  does  not  expressly  or  impUed- 
ly  repeal  tbe  attachinent  act  relative  to  at- 
taching tbe  property  of  a  foreign  corporation. 
As  It  was  not  expressly  repealed,  It  could  only 
be  repealed  by  Implication,  and  *repeals  by  im- 
plication are  not  favored.*  Scurry  v.  Cole- 
man. 14  8.  C.  168.  Therefore  I  refuse  to  dis- 
solve the  attachment  on  the  first  ground. 

"Tbe  second  ground  denies  that  the  plain- 
tlfl  has  an  existing  cause  of  action.  Tlie  right 
of  the  plaintiff  to  bring  this  action  depends 
upon  what  Is  the  contract,  or,  rather,  what  are 
thecontracts,entered  Into  by  tbe  parties.  When 
the  plaintiff  became  a  member  of  the  aaso- 
clatlon, In  February,  1891,  his  status  was  that 
of  an  Investor;  and  when  he  borrowed  ftom 
tbe  association.  In  April,  1886,  his  status  was 
changed  to  that  of  a  borrower.  At  the  com- 
mencement of  this  action  be  occupied  *doaI 
positions,  each  separate  and  distinct,— <1)  that 
of  a  member  of  the  corporation,  and  (2)  that 
of  borrower  from  the  corporation.*  Associa- 
tion T.  Vance,  49  S.  C.  402,  27  S.  B.  274.  and 
29  S.  E.  204;  EndL  Bldg.  AsS'ns,  |  S3.  When 
the  plaintiff  became  a  member  of  tbe  associa- 
tion, one  of  the  by-laws  was  as  follows:  TThe 
terms  and  conditions  expressed  in  the  certifl- 
cate  of  stock,  in  connection  with  the  applica- 
tion for  membership  and  the  by-laws  of  the 
asBoclatl(«i,  form  the  contract  between  this  as- 
sociation and  each  shareholder  therein.*  Ar- 
ticle 14,  S  1.  The  plaintiff  pledged  hlmaeilf  la 
his  application  for  membership  as  follows:  1 
hereby  agree  to  abide  by  aB  the  terms,  condl- 
tiobs,  and  by-laws  contained  <«  ref^ed  to  In 
the  certificate  of  shares,  and  will  also  comply 
with  all  the  rules  and  regulatlona  of  said  as- 
sociation.* To  ascotaln  what  tiie  contract 
was,  tbe  by-laws,  terms,  and  conditions  of  the 
certificates,  with  the  application  for  member- 
riilp  and  articles  of  Incorporation,  must  be 
read  together;  but.  Independently  of  eipress 
agreement,  'the  charter  la  also  a  contract  be- 
tween the  stockholders  and  tbe  corporation 
wlilch  neither  party  may  violate.*  4  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  1009.   'The  law  Un- 
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poses  upon  him,  as  a  duty  springing  from  an 
Implied  bot  binding  contract,  obedience  to  the 
rules  of  the  association.'  Gndl.  Bldg.  Ass'ns, 
S  62.  It  Is  expressly  provided  In  the  articles 
of  Incorporation  in  existence  at  the  time  the 
plaJntltC  became  a  member  that  'shares  which 
■are  not  pledged  may  be  withdrawn  before 
maturity.*  Charter  1890,  par.  12.  When  the 
plaintiff  borrowed  from  the  association,  In 
April,  1896,  he  was  no  longer  an  Investor,  but 
lie  entered  into  a  separate  and  distinct  con- 
tract with  the  association,— that  of  a  borrow- 
er. Association  t.  Vance,  supra;  Endl.  Bldg. 
Ass'ns.  i  121.  At  that  time  the  rules  of  the 
association  were  as  follows:  'Installment 
shares  which  are  not  pledged  may  be  with- 
drawn before  maturity,  and  payments  shall  be 
made  in  the  order  of  the  applications  for  with- 
drawals, but  the  association  shall  not  be  re- 
4]aired  to  pay  out  on  withdrawing  and  matur- 
ing Bto4^  more  than  one-half  of  tbe  amount  re- 
ceived from  dnes  and  stock  payments  in  any 
one  month.*  Cbarter  1801,  par.  10.  In  law, 
tbe  plain tifTa  contract  as  a  borrower  con- 
tains, among  other  elements,  the  following: 
Vbst  The  member  agrees  to  receive  the  ad- 
vancement from  the  building  association,  and 
to  allow  It  for  the  privll^e  of  the  preference  a 
certain  stipulated  price,  premium,  or  bonus.' 
Second.  'He  undertakes  and  gives  as  security 
In  support  of  the  undertaking  faithfully  to  per- 
form to  the  terminatlcm  of  the  society's  ex- 
istence, or  the  running  of  a  series,  all  the  re- 
quirements of  the  constitution  and  by-laws  rel- 
ative to  stock  payments  upon  and  in  respect 
of  the  shares  held  by  him  (which,  as  a  rule,  he 
pledged  to  the  society  as  collateral  security), 
and  to  be  liable  for  and  discharge  all  proper 
du^  asB^ments,  contribntloiu,  and  charges 
arlauig  upon  them  In  the  same  proportion  and 
In  the  same  manner  as  the  test  of  the  mem- 
bers; and,  in  addition,  to  make  a  fixed  period- 
ical payment  by  way  of  interest  on  his  loan.' 
EndL  Bldg.  Ass'ns,  S  124.  The  plaintiff  pledg- 
ed his  stock  to  the  association  as  ctdlateral 
security  fbr  the  loan.  Therefore  he  cannot 
withdraw  from  the  association,  and  conse- 
qnently  tiie  amount  borrowed  has  never  been 
paid*  as  be  has  no  right  to  have  bis  stock  pay- 
ment applied  to  its  cancellation.  Id.  ii  1^ 
127,  120.  In  1805.  after  the  contract  of  loan 
had  been  m^e,  the  articles  of  Incorporation 
w«e  dianged  making  a  provision  for  the 
payment  (tf  withdrawals  in  the  order  of  the 
application  for  withdrawals.'  Tbe  plaintiff 
would  have  no  existing  cause  of  action  against 
the  defendant,  as  lliere  is  no  money  In  the 
treasury  to  pay  hhn  wltti.  even  If  his  stock  was 
not  pledged.  The  above  amendment  to  the 
articles  of  incorporation  was  reasonable  and 
Intended  for  the  protection  of  the  association. 
The  New  York  court  of  appeals,  in  construing 
tbe  statutes  of  the  state  under  whldi  tbe  de- 
fendant was  Incorporated,  held  that  a  like  as- 
sociation had  the  right  to  make  such  a  change, 
and  It  would  be  binding  on  all  members  alike, 
Engelbardt  v.  Association  (N.  T.  ^p.)  42  N.  E. 
710;  EndL  Bldg.  Ass'nfl;  |{  141,  142.   Aa  the 


plaintiff  has  no  existing  cause  of  action,  the 
attachment  cannot  hold. 

"The  third  ground  makes  the  point  that  the 
debts  are  not  the  subject  of  attachment. 
These  debts  are  evidenced  by  promissory  notes 
and  bonds,  and,  being  so  evidenced,  they  can- 
not be  attached.  Burrill  v.  Letson,  2  Speers, 
318.  This  case  follows  the  custom  of  London 
In  drawing  the  distinction  between  debts  that 
are  so  evidenced  and  those  that  are  not.  Tbe 
caie  of  McKelvay  v.  Railroad  Co.,  6  S.  G. 
446,  taeld  that  a  debt  due  a  mechanic  for 
wages  could  be  attached.  That  case  Is  au- 
thority under  our  Code,  giving  Ae  right  to  at- 
tach a  debt,  but  the  debt  In  that  case  was  not 
evidenced  by  a  bond  or  note.  In  construing 
the  Code,  tbe  court  says:  'It  Is  In  accordance, 
too,  with  the  custom  of  London,  by  reference 
to  which  the  attachment  laws  which  have 
heretofore  prevailed  In  this  state  have  always 
been  construed.'  It  Is  ordered  and  adjudged 
that  tbe  attachment  be,  and  the  same  Is  here- 
by, dissolved,  with  five  dollars  cost  to  the  de- 
fendant's attorneys,  and  that  tbe  plaintiff  pay 
all  other  costs  incident  to  this  motion.** 

Boyd  ft  Brown,  for  appellant  T.  H.  ^>ain, 
for  reqiondent 

6ABT,  A.  J.  The  ^peal  herein  Is  from  an 
order  dissolving  an  attachment,  which  had 
been  Issued  on  the  fbllowing  affidavit:  "Bright 
Wililamson,  the  plaintiff  above  named,  being 
duly  sworn,  says:  (1)  That  tbe  defendant 
above  named,  the  Eastern  Building  &  Loan 
Association  of  Syracuse,  N.  T.,  Is  a  corpora- 
tion duly  organized  and  chartered  under  tbi; 
laws  of  the  state  of  New  Tork,  and  that  the 
said  association  Is  Justly  and  trtily  Indebted 
to  the  deponrait  In  the  sum  of  fifteen  hundred 
and  sixty-two  and  "Vioo  dollars,  wlOi  Inter- 
est from  tbe  2IHh  December,  1897.  as  follows: 

On  the  day  of  February,  1801,  deponent, 

having  made,  application  for  membership  In 
the  Eastern  Building  ft  Loan  Association  of 
Syracuse,  New  Tork,  subscribed  for  and  re- 
ceived twenty-five  Bhiues  under  a  contract  by 
which  he  was  to  pay  one  dollar  per  share 
membershijp  fee,  and  thereafter  seventy-five 
cents  per  share,  or  eighteen  and  bo/ioo  dol- 
lars monthly,  for  seventy-eight  months,  and 
upon  his  so  doing  the  said  association  was  to 
pay  him  one  hundred  doUara  for  each  share 
sixty  days  after  acceptance  of  satisfactory 
proof  of  such  iiayments.  That  afterwards,  on 
the  19th  of  April.  1805.  deponent,  in  accord- 
ance with  the  by-laws,  borrowed  from  the  as- 
sociation tbe  sum  of  nine  hundred  and  thirty- 
seven  and  "Vtfto  dollars  wlUi  the  understand- 
ing and  agreement  that  he  would  pay  as  In- 
tetest  the  sum  of  six  and  *Vtoo  dollars. each 
month  until  the  expiration  of  the  said  seventy- 
eight  months,  when  his  said  loan  would  be 
extinguished  by  deductltm  from  f2,B00,  the 
value  of  the  shares.  That  deponent  paid  said 
membership  fees,  the  aforesaid  monthly  dues 
on  his  stock,  and  the  said  mondily  interest 
on  his  loan  until  the  full  eajhration  of  the 
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Hid  weveatj-t5^t  moatbB,  and  then  wltbdrew 
from  said  aaaociation,  gave  notice  to  the  aa- 
iodatloD,  fuinlahed  the  satlslnctoiy  proofs 
tala  compliance  with  his  part  of  said  contracts, 
and  made  demand  for  the  amn  of  fifteen  hun- 
dred and  alxty-two  and  »o/ioo  doUan),  the 
same  beinff  12,500,  less  f027.6U.  the  amount 
of  his  loan;  bat  that,  though  sixty  daya  have 
since  elapsed,  the  said  association  has  failed 
and  refused  to  pay  deponent  the  said  sum  of 
fifteen  hundred  and  sUty-two  and  >o/ioo  dol- 
lars. That  deponent's  said  cause  of  action 
and  Its  grounds  wUl  more  fully  appear  by 
the  sworn  complaint  In  this  action,  hereto  an- 
nexed, all  of  the  statements  contained  In 
which  are  tme  to  the  knowledge  of  deponent 
(SSi  That  the  said  assodatlon  Is  a  foreign  cor- 
poration. (3)  That  deponent  has  commenced 
an  action  In  this  court  by  issuing  the  suxnmons 
hereto  annexed  i^lnst  the  said  association 
upon  the  said  cause  of  action."  These  allega- 
tions are  substantially  the  same  as  those  set 
forth  In  the  complaint,  except  In  the  com- 
plaint It  Is  alleged:  "lliat  by  the  said  con- 
tract the  time  of  maturity  of  the  said  shares 
was  rendered  definite,  and  the  payment  of 
the  aald  one  hundred  doUara  per  idure  npon 
the  said  monthly  payments  being  duly  made 
was  fixed,  and  contingent  upon  no  cfrcnm- 
Btancefl.  That  this  constiructlon  of  the  con- 
tract, before  plalntiCT  made  said  BH)llcatlon  for 
Raid  shares  and  received  the  same,  was  repre- 
sented to  plalntltr  by  said  defendant  through 
Its  agents  and  its  literature  as  Its  true  and 
proper  construction,  and  npon  this  representa- 
tion, relying  npon  the  same,  and  Induced  by 
the  same,  plaintiff  signed  the  aald  application, 
received  the  said  (xrUflcates,  and  made  pay- 
ments as  required.  That  fdalntlfl  paid  the 
mcmberEdilp  fees  aforesaid,  and  for  the  full 
term  of  seventy-ti^t  months  paid  to  the  de- 
fendant each  month  the  sum  of  eighteen  and 
^Vioo  dollars."  The  plaintiff  Introduced  In 
evidence  a  drcnlar  Issued  by  the  defendant, 
which,  among  other  statements,  contained 
the  following:  "For  the  Investor:  This  as- 
sociation Issnes  three  classes  of  certificates, 
designated  as  'Installment,*  *Paid  Up,'  and 
'Fully  Paid  Up.'  all  of  which  are  guarantied 
to  mature  In  ^  years.  Anqiy  secured  by 
first  mortgage  on  real  estate^  Fald-up  stock 
doubles  In  6^  years.  Fully  paid  up  certlfl* 
cates  guarantied  quarterly  dividends  7  per 
cent  per  annum.  For  the  Borrower:  This 
association  has  no  auction  sales,  no  bidding 
for  loans,  and  a  definite  time  for  repaying  a 
loan.  The  only  association  making  a  contract 
definite  in  every  particular.  Withdrawal  val- 
ue clearly  stated,  and  never  less  than  the 
amount  paid  In  Installments.  Stock  matures 
In  78  months.  Borrowers  know  the  exact 
amount  required  to  cancel  their  mortgage.'* 
Hie  sheriff  served  a  copy  of  the  warrant  on 
each  of  the  debtors,  with  notice  designating 
the  debt  garnished;  and  each  of  the  gar- 
nishees furnished  the  sheriff  with  a  certificate 
admitting  the  Indebtedness  claimed,  and  set- 
ting forth  Ita  particulars.    The  other  facts 


necMsary  to  understand  the  iasuea  raised  an 
set  out  in  the  order  of  his  honor,  tbe  etrcnit 
Judges  which  wlD  be  reported. 

The  plaintiff  appealed  upon  exceptiona,  the 
first  of  whltOi  la  as  fofiows:  "(1>  The  drcult 
Judge  erred.  It  Is  respectfully  submitted,  in 
adjudging  that  appefiant  had  no  olsting  cause 
of  action  when  suit  was  conunenced,  and  Id 
dissolving  the  attachment  on  that  ground.  Inr 
asmuch  as  such  judgment  was,  In  effect  a 
trial  and  detennlnatlon  of  the  action  on  lis 
merits,  at  chambers,  on  motion,  and  upon  affi- 
davits; was  founded  on  mistakes  and  error 
In  the  ascertalnm«it  and  construction  of  the 
contract  between  appellant  and  respondent,  as 
presented  in  the  affidavit  and  exhibits  before 
him  on  the  motion;  took  no  notice  of  a  dis- 
tinct waiver  by  respondent  of  the  conditions 
which  his  honor  regarded  as  hihlbltlng  actiim 
on  the  part  of  appellant;  and  was  otherwise 
not  sustained  by  the  testimony  btfore  him. 
and  the  law  applicable  to  the  case." 

The  first  question  raised  by  this  exc^tlrai 
is  whether  Uiere  wu  error  In  det«minlng  up- 
on motion,  at  chambers,  and  c^n  aflldaTits, 
that  tiie  plaintiff  had  an  existing  cause  of  ac- 
tion. Section  260  of  the  Code  of  CIvQ  Proce- 
dure provides  that  a  warrant  of  attachment 
may  be  issued  whenever  It  shall  zppaa  by  af- 
fidavit that  a  caQse  of  action  exists  against 
the  defendant  specifying  the  amount  of  the 
claim,  and  the  grounds  thereof,  and  that  the 
defendant  Is  a  foreign  corporation.  The  rule 
is  thus  stated  in  8  Enc.  Pi.  A  Frac  79:  "The 
merits  of  the  cause  cazmot  be  questioned  un- 
der an  appllcati<m  to  dissolve  the  attachment 
The  defendant  may,  howev^,  advance  per- 
tinent fads  to  explain  how  tbe  tranaactlon  out 
of  which  the  salt  originated  arose.**  In  a 
note  on  that  page  It  ia  said:  "Thus  an  attach- 
ment issued  in  an  action  to  recover  rent  has 
been  held  subject  to  discharge  on  motion, 
whldi  shows  that  the  rent  Is  not  due  and  un- 
paid, aa  alleged  In  the  aflldaTlt  notwltiistand- 
Ing  a  claim  by  die  plaintiff  that  snch  a  deci- 
sion is  really  upon  the  merits.  Clark  t.  Mon^ 
fort,  37  Kan.  706. 15  Pac.  880.  *For.'  said  the 
court  in  Bundrem  v.  Denn,  25  Kan.  *whlle 
the  court  cannot  inqidre  Into  the  validity  w 
jnstice  of  tiie  cause  of  action,  yet  it  may  In- 
quire Into  the  truthfulness  of  tiie  grounds  of 
attachment  set  forth  In  the  affidavit  and.  If 
this  Inquiry  Inddentally  refers  to  some  of  the 
all^ations  of  tiie  petition,  this  does  not  com- 
pel the  court  to  refuse  consideration  of  the 
motion,  or  suq;>end  the  decision  until  the  final 
trial  of  the  cause.'  **  It  was  necessary  for  the 
circuit  Judge  to  decide  whether  the  plaintiff 
had  a  cause  of  action,  and  the  appelant  has 
failed  to  specify  In  what  particulars  bis  honor 
violated  the  rule  In  determining  this  questioa 
We  may  say,  however,  that  we  do  not  under- 
stand that  the  drcult  Judge  undertook  to  de- 
cide any  questions  of  fact  Involving  the  merits 
of  the  case,  but  that  he  readied  his  conclusion 
solely  from  a  constniction  of  the  contract  and 
the  statute  as  to  attachments. 

We  wlU  next  consider  whether  there  was  er- 
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ror  In  determining  tliat  the  plaintiff  did  not 
have  a  cause  of  action  on  the  ground  that  his 
claim  was  not  due  and  payable,  if  this  ques- 
tion had  to  be  decided  solely  upon  the  plain- 
tiff's affldavit,  It  would  undoubtedly  appear 
therefrom  that  a  cause  of  action  exists  In  fa- 
vor of  the  plaintiff  against  the  defendant.  The 
defendant,  however.  Introduced  In  evidence 
the  charter  and  by-laws,  for  the  purpose  of 
showing  tliat  the  shares  of  stock  are  far  be- 
low the  value  ot  $100,  and  therefore  that  the 
said  shares  have  not  matured.  The  agree- 
ment alleged  In  the  plaintiff's  affidavit  and  the 
by-laws  present  schemes  for  maturing  the 
shares  of  stock  that  are  radically  different 
1'he  provisions  of  the  said  agreement  and  of 
the  by-laws  for  maturing  the  shares  of  stock 
are  repugnant  and  In  Irreconcilable  confilcL 
"me  question  is  thus  presented  for  this  court  to 
decide  which  shall  prevail.  In  determining 
this  question  we  will  not  consider  any  of  the 
facts  in  the  case  that  might  estop  either  the 
plaintiff  or  the  defendant  from  insisting  ui>on 
the  one  or  the  other  of  said  provisions,  as  this 
would  Involve  the  merits  of  the  case,  but  will 
base  our  construction  on  what  appears  up»n 
the  face  of  the  contract  and  the  circular.  It 
is  a  well-known  fact  that  comparatively  few 
people  who  become  shareholders  in  such  asso- 
ciations are  familiar  with  their  by-laws.  They 
rely  upon  the  honesty,  Integrity,  and  fair 
dealing  of  those  who  manage  the  affairs  of  the 
asBodation.  It  Is  also  a  well-known  fact  that 
the  by-laws  are  frequently  intricate,  and  al- 
most unintelligible  to  the  average  shareholder, 
and  that  those  in  charge  of  the  affairs  of  the 
assodiatlon  usually  become  exceedingly  expert 
in  the  interpretation  of  them,  thus  caving  the 
association  a  decided  advantage  in  the  way  of 
information  over  the  shareholders.  Public 
policy,  in  order  to  prevent  the  perpetration  of 
fraud,  and  to  prevent  Just  such  a  case  as  we 
now  have  before  us.  In  which  the  plaintiff  al- 
leges that  he  was  induced,  by  the  express 
promises  and  the  literature  of  the  defendant, 
to  part  with  his  money  In  purchasing  Its  shares 
of  stock,  demands  that  the  defendant  should 
not  be  allowed  to  elect  whether  It  will  be 
bound  by  It*  by-laws  or  its  express  agreement 
as  to  the  time  when  the  shares  would  mature. 
These  views  render  unnecessary  a  considera- 
tion of  the  rule  of  interpretation  discussed  in 
the  case  of  Bank  v.  WUkhi  (Wis.)  60  Am.  St. 
Rep.  86  (a  c.  69  N.  W.  354),  and  in  the  exten- 
sive notes  to  Uiat  ease,  that,  when  two  clauses 
of  a  contract  are  In  conflict,  the  first  governs, 
rather  than  the  last. 

The  circular  will  next  receive  consideration. 
The  construction  of  a  written  instrument  Is  a 
question  of  law  to  be  decided  by  the  court 
This  court  has  the  right,  therefore,  to  con- 
strue the  circular.  It  unquestionably  shows 
that  the  defendant  interpreted  the  contract  to 
mean  tiiat  the  shares  would  mature  at  a  fixed 
and  definite  period.  It  Is  a  well-settled  prin- 
ciple that  when  the  construction  to  be  given 
a  contract  Is  rendered  doubtful  by  the  lan- 
fuage  thereof,  the  InterpretatloD  ot  tlit  cofr 
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tract  by  the  parties  themselves  Is  entitled  to 
great  weight.  City  of  Chicago  v.  Sheldon.  9 
Wall.  50;  Rolltoad  Co.  v.  Trimble,  10  Wall. 
367;  Steinbach  v.  Stewart  11  Wall.  56C;  Low- 
ber  V.  Bangs,  2  Wall.  728.  Our  conclusion  as 
to  the  proper  construction  of  the  contract  is 
In  harmony  with  the  interpretation  placed  up- 
on It  by  the  defendant  and  this  Is  an  addition- 
al reason  why  the  by-laws  should  not  prevail 
against  the  express  agreement  fixing  the  time 
when  the  shares  would  mature. 

The  respondent  also  contends  that,  even  If 
the  shares  have  matured,  the  appellant  has 
not  a  cause  of  action,  because  there  Is  no  mon- 
ey in  the  treasury  applicable  to  his  claim.  At 
the  time  the  appellant  became  a  shareholder 
there  was  no  by-law  providing  that  the  shares 
should  not  be  paid  at  maturity  onleas  there 
was  money  in  the  treasury. 

Thu  question  whether  the  appellant  waived 
his  right  to  insist  upon  the  original  contract 
by  becoming  a  borrower  Involves  the  merits, 
and  will  not  be  decided  In  this  proceeding. 

It  is  also  argued  that  the  agreement  fixing 
a  definite  time  for  the  maturity  of  the  shares 
was  ultra  Tires.  In  the  case  of  Railway  Co.  v. 
McDonald  (Ind.  App.)  46  N.  E.  1022,  it  Is  cor- 
rectly said  by  the  court:  "The  general  rule  Is 
that,  where  a  private  corporation  has  entered 
Into  a  contract  not  immoral  in  itself,  and  not 
forbidden  by  any  statute,  and  It  has  been  In 
good  faith  performed  by  the  other  party,  the 
corporation  will  not  be  heard  on  a  plea  of 
ultra  vires.  But,  even  If  the  contract  was  ul- 
tra Tires,  what  are  the  plaintiff's  rights?  In 
the  case  of  Gaslight  Co.  v.  LAusden,  19  Sup. 
Gt.  300,  the  court  says:  "The  result  of  the 
authorities  is.  as  we  think,  that,  In  order  to 
bold  a  corporation  liable  for  the  torts  of  any 
of  its  agents,  the  act  In  question  must  be  per- 
formed in  the  course  and  within  the  scope  of 
the  agent's  employment  in  the  business  of  the 
principal.  The  corporation  can  be  held  re- 
sponsible for  acts  which  are  not  strictly  with- 
in the  corporate  powers,  but  which  as- 
sumed to  be  performed  for  the  corporation 
and  by  the  corporate  agents,  who  were  com- 
petent to  employ  the  corporate  powers  actual- 
ly exercised.  There  need  be  no  written  au- 
thority under  seal,  nor  vote  of  the  corporation, 
constituting  the  agency  or  authorizing  the 
act"  In  7  Am.  &  Bng.  Enc.  Law  (2d  Ed.) 
837.  it  is  said:  "To  exempt  the  corporation 
from  liability  in  any  case,  three  requisites 
must  concur:  The  act  must  be  (1)  within  the 
authority  conferred,  (2)  without  negligence, 
and  (3)  in  good  faith.  If  the  corporation  goes 
beyond  or  aside  from  the  authority  conferred 
upon  it  it  will  be  liable  for  resulting  dam- 
age. And  It  will  be  equally  liable  If  It  fails 
to  follow  the  mode  and  observe  the  essential 
formalities  and  restrictions  as  to  time  pre- 
scribed by  the  legislature  for  the  exercise  of 
the  powers  conferred."  In  27  Am.  &  Eng. 
Enc.  Law,  383,  the  law  is  thus  stated:  "It 
was  at  one  time  supposed  that  private  cor- 
poratifUiB  aggregate  could  not  commit  torts, 
and  pTtknlsrly  those  wUdi  tavoin  the  ele- 
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ment  of  malicious  Intent;  that  as  the  sover- 
eign, In  granting  rights  and  powers  for  lawful 
purposes,  had  conferred  no  power  to  commit 
OBlawfol  acts,  such  acts  committed  by  the 
corporation's  agents  must  of  necessity  be  ultra 
Tires  the  corporation,  and  the  individual 
wrongs  of  the  agents  themselves.  It  Is  true 
■that  every  tort  committed  by  a  corporation 
InvolTes  an  unauthorised  exercise  of  corporate 
power,  but  this  is  no  reason  why  the  corpora- 
tion should  not  be  htid  responsible  for  the 
couaequencea.  However  this  may  be.  the  doc- 
trine stated  above  is  entirely  obsolete,  and  to- 
day oorporatlonB  ore  held  liable  to  the  same 
extent  and  under  the  same  circumstances  for 
the  consequence*  of  their  wrongful  act  as  nat- 
ural persons."  If  the  agreement  was  ultra 
vires,  and  the  association  entered  Into  It 
knowing  It  could  not  perform  Its  part  thereof, 
And  thereby  Induced  the  plaintiff  to  part  with 
hla  money  In  the  purchase  of  stock,  then  it 
waa  a  tort,  and  the  defendant  would  be  lia- 
ble therefor.  Furthermore,  even  if  the  agree* 
ment  was  ultra  vires,  and  the  defendant  could 
Interpose  this  plea,  it  would  not  be  allowed  to 
retain  the  benefits  which  it  derived  there- 
from; and  this  would  give  the  plaintiff  a  cause 
of  action.  North  Hudson  MutBullding&  Loan 
Asa'n  V.  First  Nat.  Bank  of  Hudson  (Wla.) 
47  N.  W.  300.  An  Interratlng  discussion  of 
this  subject  will  be  found  in  the  Central  Law 
Journal  of  March  24. 1899.  in  which  numerous 
authorities  are  cited.  The  exception  uptm  the 
question  }ust  considered  Js  sustained. 

The  second  exception  Is  as  follows:  "(2) 
Tbe  circuit  Judge  erred  in  adjudging  that  the 
debts  attached  were  not  the  subject  of  attach- 
ment in  this  state,  because  evidenced  by  notes 
and  bonds,  and  were  not  attached,  and  In 
dissolving  the  attachment  on  that  grotmd;  It 
being  respectfully  submitted  tiiat  under  the 
statute  law  of  this  state  and  the  constmctlon 
thereof  by  our  courts  such  debts  were  and 
are  subject  to  attachment  and  that  those  In 
question  In  this  action,  were  duly  attached." 
The  circuit  Judge  based  his  ruling  upon  the 
case  of  Burrill  v.  Letstm,  2  Speers,  878,  The 
law  now  of  force  is  In  some  respects  mate- 
rially different  from  what  It  was  when  that 
case  was  decided.  In  Tlllinghast  v.  Lumber 
Co..  39  S.  C.  497,  18  3.  B.  125.  the  court  says: 
"It  must  be  remembered  that  an  action  can- 
not now,  as  formerly,  be  commenced  by  a  writ 
of  foreij^  attachment,  but  that  now,  under  the 
Code,  an  attachment  Is  merdy  a  provisional 
remedy  In  aid  of  an  action,  and  hence,  to 
make  it  available,  an  action  must  be  commen- 
ced in  r^ular  form."  See,  also,  Stevenson  v, 
Dunlap,  33  S.  C.  860, 11  S.  E.  1017,  and  Camp- 
bell V.  Insurance  Co.,  1  S.  C.  168.  When  the 
case  of  Burrill  v.  Letson  was  dedded,  the  at- 
tachment act  (8  St  at  I^rge,  p.  017)  author- 
ised tbe  attachli^  of  moneys,  goods,  chattels, 
d^tt.  and  books  of  account  of  an  absent  debt- 
at  In  t3ie  hands,  power,  or  possession  of  any 
one;  while  under  the  present  statute  the  sher^ 
iff  la  required  to  attach  "all  the  property"  of 
tlM  dateadaat  vltlda  the  eonnt;.  Sectlooass 


of  the  Code  of  dvU  Procedue  Is  as  follows: 
"The  sheriff  or  constable  to  whom  aach  war- 
rant Lb  directed  and  delivered  shall  isunediate- 
ly  attach  all  the  real  estate  of  such  debtor, 
and  all  his  personal  estate,  Including  money 
and  bank  notea,  except  such  real  and  petsonal 
estate  as  Is  exempt  from  attachment  levy  or 
sale  by  the  constitution,  and  shall  take  Into 
his  custody  all  books  of  accoui^  Tondiers,  and 
papers  relating  to  the  property  debts,  credits 
and  effects  of  such  debtor,  together  with  all 
evidences  of  bis  title  to  real  estate^"  There 
are  other  sections  providing  for  the  manner 
of  attaching  the  different  kinds  of  personal 
property,  and  showing  that  the  intention  was 
that  all  personal  property  should  be  subject  to 
attachment  except  such  as  la  exempt  by  ihe 
constitution.  Section  445  of  the  Code  of  Civil 
Procedure  is  as  follows:  "The  wrads  'per- 
sonal property'  as  used  in  this  Code  of  Pro- 
cedure Include  money,  goods,  chattela,  things 
in  action  and  evidences  of  debt."  It  Is  not  de- 
nied tbat  if  no  bonds,  notes,  or  mortgages  bad 
been  given,  the  debts  evidenced  by  tbem 
would  be  subject  to  attachment  The  cases  of 
Nk^la  V.  Briggs,  18  S.  C.  484,  Pl^r  v.  EUUott 

19  S.  C.  257,  and  Ballon  v.  Young.  42  S.  C.  17U. 

20  S.  £.  84,  show  that  the  debt  itaelf  la  some- 
tiling  different  from  the  note  or  mortgage, 
which  are  mere  securities  and  evidencea  of  the 
debt.  In  the  case  of  Nlcdiols  v.  Briggs.  supra,  the 
court  says:  "It  must  be  kq)t  in  mind  that 
there  Is  a  difference  between  the  debt  Itself 
and  the  securities  for  it  debt  Is  one,  but 
there  may  be  a  number  of  securities  of  differ- 
ent Idnds.  personal,  real,  pledge,  mortgage,  etc. 
Tbe  note  given  la  only  evidence  of  tbe  debt,  and 
one  of  the  means  of  collecting;  and,  if  there  Is 
a  mortgage,  that  Is  only  another  security  for 
the  same  debt"  As  the  debt  is  Beparate  and 
distinct  from  the  evidence  of  It  and  as  it  un- 
doubtedly is  "personal  property,"  It  neces- 
sarily follows  tbat  it  Is  the  sobjmt  of  attach- 
ment although  it  may  be  evidenced  by  se- 
curMes  which  the  sheriff  cannot  reduce  to 
possession.  The  case  of  Campbell  v.  Insur- 
ance Co..  supra,  supports  tills  view.  Ibis  ex- 
ception is  sustained. 

The  third  exc^tlMi  Is  too  general  for  con- 
sideration. The  reqtoodent  gave  notice  tbat 
It  would  ask  this  court  if  necessary,  to  sustain 
the  order  of  the  circuit  Judge  on  the  following 
ground:  "That  the  property  of  the  defendant 
cannot  be  attached  as  that  of  a  foreign  cor- 
poration, as  it  appears  from  the  complaint  and 
affidavit  that  the  defendant  Is  located  in  this 
state,  doing  business  therein,  and  under  its 
laws;  and  that  the  court  could  acquire  juris- 
diction of  the  defendant  by  serving  process  on 
Its  resident  ag^t  therein  named,  and  the  cir- 
cuit Judge  erred  in  not  so  holding."  It  la  con- 
tended by  the  respondent  that  by  impUcatioQ 
the  laws  Imposing  conditions  upon  whkA  for- 
eign corporations  are  allowed  to  do  business 
in  this  state  repealed  the  provlakias  d  the 
Code  which  subjected  the  property  of  foreign 
c(«poratlons  to  attachment  Tbe  laws  Impos- 
ing these  conditions  wiU  be  found  in  chapter 
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46,  1  ReT.  St,  and  In  Acts  1897,  p.  484.  The 
provlsioDS  of  the  Code  relative  to  attachments 
are  set  forth  fn  chapter  4  of  the  Code.  A.fter 
the  proTlBloni  of  chapter  46,  1  Rev.  St,  were 
enacted,  the  legislature  passed  an  act  amend- 
ing sections  248  and  250  of  the  Code  of  Civil 
Procednre,  and  In  said  act  provided  how  said 
Bections  shonld  read  as  amended.  Acts  1897, 
pL  450.  The  retention  of  the  provisions  as 
to  attachments  against  foreign  corporations 
shows  conclusively  that  the  legislature  did  not 
Intend  to  repeal  them.  This  conclusion  Is  sus- 
tained by  the  case  of  Savage  v.  Association 
(W.  Va.)  81  8.  E.  981. 

Respondent,  in  its  argument  contended  that 
the  attachment  act  was  in  violation  of  article 
14  of  section  1  of  the  oonstitntlon  of  the  Unit- 
ed States,  prohibiting  a  state  from  denying  to 
any  person  the  equal  protection  of  the  laws. 
The  case  of  Blake  v.  McClung,  19  Sup.  Ot. 
165,  shows  that  this  would  be  a  very  Interest- 
ing question  if  It  had  been  passed  upon  by 
the  circuit  }ndge,  but  as  he  made  no  ruling 
upon  tt,  the  question  will  not  be  considered 
by  the  court.  It  Is  the  Judgment  of  this  court 
that  Uie  order  of  the  dtcnlt  judge  be  Eeversed. 


STATE  V.  BUMMBE. 
(Snprene  Oonrt  of  Sonth  Oarolina.   April  18, 
18990 

HOHIOIDB — ^MAHaLl.U0BTBB  —  8BU-D1TIS8B  — ^B!VI- 

DBKGB  —  Objections  —  Witnbsses  —  Impe*ch- 

UBHT — RbASONABLB  DOITBT — ISBTRUOTIOHB. 

1.  A  charge  that  a  reasonable  doubt  Is  a 
strong  doubt,  based  on  the  testimony,  is  cor- 
rect 

2.  It  is  not  error  to  charge  that  one  cannot 
surround  another  with  circumstances  which  he 
knows  will  be  resented  by  the  other,  and  then 
mention  the  fact  to  him  to  make  him  fight  for 
the  purpose  of  getting  an  opportunity  to  kill 
him  under  circumstances  wluch  might  appear 
■ndden  and  unexpected. 

3.  The  court  charged  that  he  Is  guilty  of  man- 
slaughter who  kills  a  human  being  in  a  sadden 
heat  and  passion,  on  a  prpsent  provocation  le- 
gally sufflcient  to  create  that  sadden  heat  and 
passion,  which  must  partially  or  entirely  de- 
throne the  reason,  and  before  he  cools  or  had 
time  to  cool.  BtM,  that  it  was  not  error  to  say, 
also,  that  "some  people  don't  cool,  and  some 
don't  want  to  cool,"  the  statement  not  tending 
to  prejn^ce  the  jury. 

4.  Where  the  court  charged  that  it  is  a 
man's  duty  to  defend  himself,  and  that  he  Is 
not  bound  to  endanRpr  hlmaelf  by  ■  retreating, 
nor  tnra  out  of  bis  adversary's  way.  It  is  not 
error  to  charge  that  If  there  is  any  reasonable, 
safe  way  to  escape,  he  ought  to  do  so,  rather 
than  take  life. 

6.  Under  the  constitutional  provision  forUd- 
ding  a  recital  of  the  evidence,  it  was  harmless 
to  charge,  "Yon  must  consider  the  meeting  of 
the  parties,"  the  court  disavowing  reference  to 
the  testimony,  and  expressly  basing  bis  remark 
on  the  Indictment  and  the  arguments. 

6.  It  Is  not  too  late  to  object  to  the  Introdnc- 
tion  of  a  witness  after  he  has  been  offered,  ac- 
cepted by  the  court,  sworn,  and  partially  exam- 
ined. 

7.  Defendant  sought  to  justify  the  killing  of 
deceased  by  evidence  that  be  was  a  violent, 
dangerous  man,  and  so  known  In  the  communi- 
ty and  by  defendant.  The  state  introduced  wit- 
nesioa  to  prove,  in  f^l7t  the  good  condnct  of 


deceased  and  his  general  r^ntatlou  for  peace 
and  order.  flcW,  that  it  was  not  error  to  ex- 
clude a  witness  offered  by  defendant  to  im- 
peach the  general  character  ot  state's  witness- 
es, who  testified  for  the  first  time  In  reply;  the 
exclnsion  being  within  the  discretion  of  the 
court 

8.  The  widow  of  deceased  having  testified,  on 
cross-examination  by  defendant  In  denial  of  an 
Imputed  act  of  violence  on  deceased's  part,  she 
could  not  be  contradicted  by  defendant;  the 
question  of  the  commission  of  the  act  being  col- 
lateral. 

Poi>e,  J.,  dissenting. 

Appeal  from  general  sessions  circuit  court 
of  Lexington  county;  D.  A.  Townaeud,  Judge. 

Charles  C  Summer  was  convicted  of  mur- 
der, and  he  appeals.  Affirmed. 

Johiut«nie,- Welch  &  Wlngard,  tm  antellant 
J.  W.  Thnrmond  «nd  Eacd  ft  Dseber,  for  tbe 
State. 

POPE.  J.  The  defendant,  having  been  con- 
victed of  murder,  with  a  recommendation  to 
mercy,  and  having  been  duly  sentenced,  now 
appeals  from  the  Judgment  of  the  court  We 
will  now  pass  upon  these  grounda  of  appeal, 
11  in  number.  In  their  order. 

"(1)  Because  his  honor,  the  [»BBldlng  Judge, 
erred  in  charging  the  Jury  as  follows:  'A  rea- 
sonable doubt  is  a  strong  doubt  baaed  on  the 
testimony.' "  The  language  of  the  presiding 
Judge  in  this  connection  was:  "The  state  Is 
bound  to  make  out  its  case  beyond  a  reason- 
able doubt;  that  is,  before  you  can  convict 
you  must  be  satisfied  beyond  a  reasonable 
doubt  that  the  defendant  la  gnUty,— 'beyond 
a  reasonable  doubf  remember  tbe  words.  If 
there  Is  a  reasonable  doubt  In  tbe  mind  of  any 
Juror  you  cannot  convict  That  Is  the  rule  that 
governs  the  state.  A  reasonable  doubt  Is  a 
strong  doubt  based  on  the  testimony,  not  on 
some  Imaginary  matter  outside."  This  court 
in  the  case  of  State  v.  Coleman,  20  S.  C.  455, 
used  this  language:  "We  know  of  no  law  or 
practice  which  would  permit  this  court  to  hold 
a  circuit  Judge  in  error  for  diarging  a  Jury, 
•  or  for  Instructing  them,  that  the 

phrase  *r  reasonable  doubt'  used  In  the  books, 
means  a  'serious,  well-founded,  substantiat 
doubt' "  And  In  tbe  case  of  State  v.  Senn, 
32  S.  C.  at  page  404,  11  a  E.  295,  this  court 
said:  "It  cannot  be  necessary  to  do  more 
than  repeat  what  this  court  said  in  State  v. 
Coleman,  20  S.  G.  4S5,  that  *we  know  of  no 
law  or  practice  which  would  permit  us  to  hold 
a  circuit  Judge  In  error  for  Instructing  a  Jury 
that  the  phrase  "reasonable  doubt,"  used  tn 
the  books,  means  a  "serious,  well-founded, 
substantial  doubt" '  Substitute  the  word 
*strong'  for  that  of  'serious,'  and  the  cases  are 
Identical."  This  exception,  upon  the  authority 
of  the  cases  Just  cited,  must  be  overruled. 

"(2)  Because  the  presiding  Judge  erred  in 
charging  tbe  Jury  as  follows:  'The  law  would 
say  you  cannot  place  your  enemy,  antagonist, 
or  fdlow  being, — can't  surronnd  blm,— with 
such  circumstances  which  yon  knew  be  would 
result  and  then  mention  it  to  blm,— bring  It 
VP  to  tatan,— to  make  Um  flgfat,  imt  to  set  to 
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Ull  blm  under  clrcumBtaneeB  wblch  might  ap- 
pear to  be  sudden  and  unexpected.  The  law 
says  you  cannot  do  that.'  *'  While  the  circuit 
Judge  was  discussing  the  crime  of  manslaught- 
er, after  a  very  car^nl  delineation  oC  the  prin- 
ciples of  tbe  law  governing  this  phase  of  hom- 
icide, he,  rather  by  way  of  summing  up  the 
law,  said:  "You  see,  then,  manslaughter  Is 
kllllDg  witbont  malice,  but  if  the  killing' was 
done  under  circumstances  which  showed  that 
previous  criminal  intention  existed  to  bring 
about  the  fight,  and  to  get  to  kill  bis  assail- 
ant, the  law  would  say  that  was  murder;  you 
brought  that  about,"— and  then  immediately 
follows  the  language  embodied  In  this  excep- 
tion. And  the  charge  of  the  Judge  on  this 
point  has  this  language,  as  a  part  of  the  para- 
graph  of  his  charge  set  out  lu  this  exception: 
"If,  although  the  fight  might  be  sudden,  yet 
it  appears  that  there  was  a  predeterminatlott 
on  the  part  of  the  slayer  to  bring  It  about,  thra, 
if  he  kiUs,  it  Is  murder,  and  not  manslaught- 
er." The  langnage  of  the  charge  sets  forth 
sound,  wholesome  law  so  clearly  that  the  Jury 
was  obliged  to  see  Its  force,  and,  too,  It  was 
not  subject  to  any  l^al  objection  bj  tbe  de- 
fendant This  exception  is  overruled. 

"0)  Because  In  charging  the  Jury  with  re- 
q»ect  to  manslaughter  as  being  a  killing  under 
sudden  heat  and  passion,  upon  sufficient  legal 
provocation  and  without  time  to  cool,  the  pre- 
siding Ju<^,  in  using  this  language,  'because 
some  people  don't  cool,  and  some  don't  want 
to  cool,*  conveyed  to  the  Jury  the  impression 
made  npon  his  honor's  mind  by  the  testimony 
in  the  case,  and  thereby  committed  an  error 
of  law."  We  cannot  agree  with  the  appellant 
in  this  exception  to  the  charge  of  the  presiding 
Judge.  The  language  set  out  In  the  exception 
is  only  a  part  of  what  the  Judge  charged  in 
this  coDuectlon.  By  reference  to  the  charge, 
we  see  the  Judge  was  most  earnestly  endeavor- 
ing to  bring  home  to  the  minds  of  the  Jury  what 
manslaughter  was.  Among  other  things,  he 
said:  "Manslaughter  is  the  unlawful  killing 
of  a  human  being,  In  sudden  heat  and  passlou, 
upon  sufficient  legal  provocation.  Sufficient 
for  what?  Sufficient  to  create  that  sudden 
heat  and  passion.  Then  you  say.  To  what  ex- 
tent does  the  sudden  beat  and  passion  go  7*  It 
must  go  to  that  extent  ttiat  the  reason  is  par- 
tially or  entirely  dethroned,  the  man  Is  not 
himself,  and  if  he  kills,  then,  for  that  provoca- 
tion, and  not  for  some  past  provocation,  if  he 
slays  his  fellow  being  Just  then  for  that  prov- 
ocation, and  not  to  punish  blm  for  something 
else  gone  before,  and  while  in  that  heat  and 
passion,  and  before  he  cooled,  or  had  time  to 
cool,— because  some  people  don't  cool,  and 
some  people  don't  want  to  cool,— therefore  the 
law  says.  If  there  Is  1^1  provocation,  and  it 
is  sufficient  to  create  such  a  great  heat  and 
passion  that  reason  Is  partially  or  entirely  de- 
throned, the  man  Is  not  himself,  and  he  slays 
his  fellow  man  before  he  cooled  or  had  time 
to  cool,— and  you  must  be  the  Judges  of  that, 
for  that  provocation,  then  tbe  law  says, 
*I  am  so  mindful  of  ths  weakness  of  honwn 


nature  that  I  win  not  can  such  UUfng  as  tbat 
murder;  I  will  caU  it  manalaos^teE.*  '*  We 
are  nnaUe  to  see  how  the  language  used  could 
prejudice  the  mhids  of  the  jurors  against  tbe 
prisoner.  The  coDBtitutloo  requires  the  circuit 
Judge  to  dedare  the  law.  In  doing  so,  he  can- 
not state  tbe  testimony.  The  circuit  judge  did 
not  mention,  directly  or  Indirectly,  any  part  of 
the  testimony.  He  has  declared  the  law  faith- 
fully. The  exception  is  overruled. 

"(4>  Because  the  presiding  Judge  erred  in 
coarglng  tbe  Jury  as  foiiows:  'If  there  Is 
any  reasonable,  safe  way  to  escape,  the  law 
says  he  [the  defendant]  ought  to  do  It,  and 
not  take  uie  life  of  his  fellow  man.' "  Tbe 
extract  Is  part  of  a  paragraph  of  the  charge. 
The  drcnlt  Judge  had  analyzed  the  defense 
and  showed  in  what  it  ccmsisted.  Near  tbe 
close  of  the  anal:rsls  of  the  law,  he  said: 
"The  Tight  of  self-defense  Is  recognised  by 
the  law.  A  man's  duty  is  to  defend  him- 
self, and  he  Is  not  bound  to  endanger  him- 
self by  retreating;  but  If  there  Is  any  rea- 
sonable safe  way  of  escape,  the  law  says  be 
ought  to  do  that,  and  not  take  the  life  of  bis 
fellow  man.  I  don't 'mean  by  tiiat  be  baa 
got  lO  go  away  from  the  place  because  bis 
adversary  Is  there.  He  is  not  bound  to 
turn  out  of  ^is  way.  But  aftw  the  immedi- 
ate conflict  is  commenced.  It  is  his  duty  to 
retreat  from  It;  avoid  taking  a  man's  life; 
to  retire,  If  he  can  do  so  safely,  but  not 
bound  to  do  so  otherwise,  because  he  bas  the 
right  to  defend  ulmself."  oC  must  OTerrule 
this  exception.  See  State  t.  TrammeU,  40  & 
C.  331,  18  S.  E.  trtO, 

"(5)  Because  tbe  presiding  Judge  errcu  in 
charging  the  jury  upon  the  facts  as  foiiows: 
'You  must  consider  that  matter,— consider  the 
meeting  of  these  parties';  thereby  Intimating 
to  the  jury  the  conclusion  of  his  honor  that 
these  parties  did  meet,  and  that  a  matter  did 
take  place  t)etween  them."  lu  bis  charge  to 
the  Jury  the  presiding  Judge  did  say:  "You 
must  consider  the  matter,— cooslder  the  meet- 
ing of  tliese  parties.  It  Is  claimed  they  met 
and  had  a  nght.  I  cannot  say  they  .bad  a 
fight.  I  cannot  say  they  had  any  trouble  at 
all.  It  Is  claimed  by  tbe  state  there  was 
trouble.  I  gather  from  the  argument  and  in- 
dictment there  was  trouble.  I  cannot  allude 
to  the  testimony.  Now,  under  wtiat  circum- 
stances did  they  meet?"  We  do  not  under- 
stand, from  tue  trend  oC  the  prosecution  or 
defense,  as  devclo[>ed  In  the  "case"  for  appeal, 
that  there  was  any  ditHcuIty  as  to  the  time 
or  place  of  the  meeting  of  the  accused  and  the 
deceased  on  the  fateful  Sunday  afternoon 
when  the  tragedy  occurred.  While  the  pro- 
vision of  ihe  constitution  Is  mandatory  upon 
circuit  judges,  wherein  stating  the  testimony 
by  them  Is  forbidden,  yet  there  must  be  some 
occasion  for  the  provision  of  the  constltutlou 
to  apply  before  we  can  speak  in  condemna- 
tion. Here  the  circuit  Judge  disowns  any 
reference  to  the  testimony  as  the  basis  of  his 
remark  to  the  Jury  wblch  Is  complained  of. 
On  the  cmtrary,  he  speaks  of  it  u  based  op- 
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on  the  argamentB  and  the  Indictment.  If  er- 
ror, It  wu  harnuen.  The  fifth  exception  Is 
overruled. 

"(6)  Because  the  presiding  Judge  erred  In 
OTerrullng  the  defendant's  objection,  and 
holding  as  competoit  and  relevant  the  testi- 
mony of  the  witness  J.  H.  Shell,  detailing  cer- 
tain declarations  of  the  deceased  In  regard  to 
the  fight  made  hi  the  absence  of  the  defend- 
ant." This  exertion  must  be  overruled,  for 
It  Is  founded  on  an  unintentional  oversight 
by  the  appellant  <tf  the  testimony  of  the  wit- 
ness Shell:  "Witness:  31r.  Murdock  come 
to  me,  and  submitted  himself.  Mr.  John- 
stone: In  the  absence  of  this  defendant,  it 
Is  not  competent,— cannot  bind  this  defendant 
Solicitor:  We  are  not  proving  statements; 
but  we  can  prove  whether  he  surrendered 
himself,  and  what—  The  Court:  You  can 
prove  what  be  did.  but  not  what  he  said. 
Witness:  He  did  surrender  himself  to  me." 
The  "case"  for  appeal  disposes  that  the  coun- 
sel for  the  app^nt  had  brought  out  Id  the 
onss-ezamlnation  of  this  witness,  ^ell.  that 
the  deceased  had  had,  on  the  day  before  he 
was  killed,  a  dlificnlty  with  two  brothers  of 
tne  accused;  and  the  witness,  being  the  In- 
tendant  of  the  town  of  Peak,  where  both 
dllflcultles  took  place,  was  questioned  very 
doseiy  as  to  nls  reasons  for  not  arresting  the 
deceased  on  Stturday,  when  the  first  dlfil- 
cnlty  took  place.  The  soltcltor  was  aoxious, 
therefore,  to  show  that  Murdock,  the  deceas- 
ed, one-half  hour  before  be  was  killed,  had 
surrendered  hlmsdf  to  the  Intendant  for  the 
difficulty  which  occurred  on  Saturday.  We 
see  no  wror  hen,  and  the  exception  is  over- 
ruled. 

We  come  nowto  the  seventh,  elj^tb,  ninth,  and 
tenth  exceptions,  and  we  wlU  consider  tbem 
in  a  group:  "(T)  Because  the  presidtaig  Judge 
erred  in  exdi^lng  the  testimony  of  Mrs.  Moss, 
offered  by  Hke  defendant  to  Impeach  the  char- 
acter and  credibility  of  certain  witnesses  In 
behalf  of  the  state,  who,  for  the  first  time, 
testified  in  reply.  (8)  Because  the  presiding 
Judge  erred  ia  not  ruling  that  the  objection  to 
the  right  to  Introduce  Mrs.  Moss  as  a  witness 
came  too  late,  the  objection  not  having  been 
raised  until  after  said  wltnen  had  been  offer- 
ed for  defense,  and  accepted  by  the  court 
sworn,  and  partially  uamlned.  (9)  Because 
the  presiding  Judge  erred  in  not  ruling  that 
the  solldtor,  in  failii^  to  raise  the  objection 
to  the  Introduction  of  Mrs.  Moss  as  a  witness 
at  the  time  this  witness  was  offered  by  the 
defendant,  and  before  she  was  sworn,  had 
waived  the  right  to  object  to  the  witness 
testifying.  (10)  Because  the  presiding  Judge 
erred  In  excluding  Mrs.  Moss  ss  a  witness  aft- 
er she  had  been  sworn  and  partially  examin- 
ed." 

In  order  that  we  may  understand  how  this 
matter  covered  by  these  exceptions  arises,  it 
win  be  better  to  copy  herein  what  occurred 
In  the  drcult  court  when  the  qaestlou  was 
presented.  After  the  state  dosed  Its  reply, 
the  dtfense  introduced  and  swore  Mis.  Moss, 
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when  the  f<dlowlng  took  place,  to  wit:  "Tes- 
timony for  Defense  In  Reply.  Mr.  John- 
scone:  Mrs.  Moss  wiU  please  take  the  atend. 
Mrs.  yioss,  sworn,  says:  By  Mr.  Johnstone: 
Yon  are  the  mother  of  Mrs.  Murdock?  A. 
Yes,  ^r.  Q.  Do  yon  remember  on  one  occa- 
sion when  her  child—  Mr.  Efrld  (Interrupt- 
ing): Y'ou  have  no  right  to  put  up  that  wit- 
ness. Mr.  Johnstone:  They  waived  that  by 
not  objecting  before  she  was  BwtOiL  I  had 
asked  the  question  whether  or  not  she  was 
the  mother  of  Mrs.  Murdock,  and  she  bad  an- 
swered it  The  Court:  I  looked  for  objec- 
tion to  be  made  before  she  was  sworn.  Mr. 
Efrid:  They  have  no  right  to  put  up  further 
testimony.  Mr.  Johnstone:  That  objection. 
If  tenable,  should  have  been  made  before  the 
swearing  of  the  witness.  Having  sworn  the 
witness,  tlie  only  objection  they  can  raise  now 
Is  as  to  the  legitimacy  of  the  question.  Mr. 
Bfrld:  Our  objection  tekes  In  ttie  whole  mat- 
ter.—the  right  to  put  the  witness  up  and  to 
the  questions.  (Ai^rued.)  Dnrtaig  tiie  argu- 
ment Mr.  Johnstone  said:  We  wish  to  ex- 
amine this  witness  as  to  the  character  and 
veradty  of  their  ^vltnexs  Willis  U.  WUeon. 
whom  they  Introduced  as  a  witness  in  this 
case  for  the  first  time  In  reply.  (Objection 
sustained.    Exceptkm  noted.)" 

We  would  not  like  to  commit  the  conrt  to 
the  view  embodied  in  the  el^ilitb  exception. 
Xo  doubt  the  stete's  attorneys  ought  to  have 
made  their  objection  to  the  witness  before 
slie  was  sworn.  Still,  If  the  testimony  of 
such  witness,  from  any  legal  cause,  was  In- 
competent the  wltaess  might  l>e  prevented 
from  testifying.  It  Is  not  uncommon  for  the 
testimony  of  a  witness  to  be  ordered  struck 
from  the  stenographer's  notes,  if  that  be  so, 
we  cannot  see  why  an  error  committed  In 
allowing  a  witness  to  be  sworn  might  not  be 
corrected.  And  for  the  same  reasoning  we 
cannot  sanction  the  tenth  exception. 

It  remains  for  us  to  examine  with  some 
care  the  seventh  exception,  because  It  presents 
a  nice  question  of  law,  and  the  practice  of  our 
courte  thereunder.  In  the  appeal  at  bar,  the 
"case"  disdoses  the  fact  that  the  defendant 
sought  to  justify  the  alleged  killing  by  him 
of  one  Murdock  by  showing,  by  a  number  of 
wituesses.  that  he  was  a  violent  turbulent 
Ill-grained,  dangerous  man,  and  that  these 
facte  were  well  known  In  the  community  In 
which  he  lived,  and  were  well  known  by  the 
defendant.  Hence,  when  the  state  made  re- 
ply, pains  were  token  to  do  away  with  the 
effect  of  the  testimony  of  the  defense  on  this 
point  not  by  attacking  the  general  character 
of  defendant's  witnesses,  but  by  having  ^e 
wife  of  the  deceased  to  testify  as  to  the  con- 
duct of  her  hUBtiand  towards  herself:  and 
also  by  having  tbe  witness  S.  T.  Swyggert 
who  was  re-examined,  and  the  new  witnesses 
O.  P.  CUrk,  J.  B.  M.  Stuck,  and  WlUls  M. 
Wilson,  to  testify  to  the  general  reputation 
for  peace  and  orAer  at  Murdock.  the  deceased, 
in  his  lifetime.  It  will  be  seen,  therefore,  that 
the  defendant  never  had  anx^eani  of  at^ 
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tacking  the  testtanony  of  theae  new  wltneMct 
as  to  tiiefr  general  character.  When  tiie  state 
announced  that  ft  bad  closed  In  r^y,  the 
defendant  called  a  new  witneas  (a  Mrs.  Moss) 
to  the  stand  as  a  witness.  She  was  sworn, 
and  was  proceeding,  we  must  assume,  to  con- 
tradict Mrs.  MnrdoCk's  testimony  as  to  the 
gentleness  ot  her  deceased  bashand  to  her- 
self,  when  the  objection  was  presented  that 
file  defendant  had  no  right  to  Introduce  test!- 
numy  In  suri-ebnttal.  Defendant's  counsel  an- 
nonnced  to  his  honor,  the  circuit  Judge,  that 
his  purpose  was  to  contradict  the  state's  new 
witness,  WUIls  M.  Wilson,  by  proof  of  g«ieral 
bad  character.  The  drcult  Judge  denied  the 
dtfendant  the  right  to  this  testlmoiv.  There 
cin  be  no  doabt,  under  our  decisions  of  Farr 
T.  Thompson,  Cberes,  37,  Chapman  t.  Cooley, 
12  Blch.  654,  and  State  r.  Jones.  29  S.  0.  2S0, 
7  8.  B.  296,  that  In  case  the  witnesses  for 
the  state  or  the  plaintlfl  should  be  attacked 
by  tile  defendant,  because  wanting  good  gen- 
eral character,  new  testimony  might  be  of- 
fwed  by  the  state  In  reply;  but  If  the  plaintiff 
or  Qu  prosecution  In  a  criminal  case,  sought, 
in  the  reply  to  defendant's  testimony,  to  break 
down  the  general  character  of  defendant's  wit- 
nesses, that  in  such  an  erent,  the  defend- 
ant could  Introduce  testimony  to  rebut,  or 
in  snrrehuttal,  to  speak  more  accurately.  HiIs 
position.  In  tiie  eye  of  the  law,  Is  deemed  but 
an  act  of  duty  owed  to  auch  witnesses  so  at- 
tadced.  Not  tmly  ao,  but  we  find  In  the  am 
of  McCoy  I^llps,  4  Rich.  Law.  464,  tills 
language  In  the  report  of  the  case  by  tiie 
Judge  on  drcolt:  "After  defendants  had  dos- 
ed tii^  testimony,  plalntllt  offered  In  evi- 
dence a  grant  of  land,  obtained  since  tile  com- 
mencement of  the  suit  (not  the  range  In  dia- 
pate),  to  Show  tiiat  there  was  vacant  land  on 
the  swamp  to  that  extent  The  defendants 
objected  to  It  as  not  strictly  in  reply,  but  it 
was  admitted,  and  the  deftndants  were  al- 
lowed and  gave  evidence  In  reply  to  It"  On 
appeal,  the  ruling  of  the  drcnlt  Judge  was 
sustained.  In  S  Bnc.  PL  *  Prac.  p.  133,  It  Is 
said:  "Evidence  In  surrebuttal:  The  caae,  at 
flrst  made  out  by  the  plalntitT,  should  apprise 
the  defendant  of  the  ground  tymn  which  the 
cause  of  action  Is  finally  to  rest  Accordingly, 
If  the  plalntur  In  reply  puts  new  matter  in 
evidence,  ot  makes  a  new  cas^  dlffermt  from 
that  at  flrst  made  out  it  becomes  the  right  ot 
the  defendant  to  call  witnesses  In  surrebut- 
taL"  See  authorities  cited  In  Id.  note  3.  es- 
pecially the  case  Asay  v.  Hay,  89  Pa.  8t  77, 
where  Tmnkey,  J.,  said:  "Afta  the  defense 
dosed,  the  plaintiff  called  Dr.  Thomas  Hay. 
who  testified  to  the  defendant's  admlBSIons  of 
Indebtedness  on  the  note  In  suit  Itaat  this 
testimony  Is  pertinent  and  material  la  con- 
ceded. The  defendant  offered  to  rebut  It  with 
Us  own  testimony."  The  court  of  last  resort 
in  Pennsylvania  dedded  that  the  testimony  of 
defendant  should  have  been  allowed,  saying, 
anumg  other  things:  *'Had  It  been  competent 
for  the  defendant  to  prove  In  chief  what  he 
cffbred  Id  rebuttal,  the  court  might  have  xe* 


fused  a  re-examtaiation  of  the  witness.  As 
to  matters  that  require  explanation  or  as  to 
new  matters  Introduced  by  the  opposing  In- 
terest a  party  has  a  right  In  rebuttal,  to  re- 
examine his  witnesses." 

In  the  case  at  bar,  Mrs.  Murdoch  and  es- 
pecially wnils  M.  Wilson,  were  new  wit- 
nesses, Introduced  for  the  flrst  time  In  re^y. 
In  a  capital  case,  is  It  to  be  said  that  «  de- 
fendant cannot  attoA  the  character  for  Te- 
radty  of  witnesses  who  may  be  swearing  blB 
life  away  with  perfect  Impunity?  If  the  repu- 
tation of  a  witness  is  so  [«eclous  In  the  eyes 
of  the  law  that  where  he  has  testified  for  the 
defendant  and  the  state  attempts  to  bladcen 
or  Mast  his  general  character  by  testimony 
in  reply,  tiie  law  allows  him.  In  surrebuttal, 
to  Introduce  testimony  in  tevor  of  his  charac- 
ter, why  does  not  the  life  or  Uboly  ot  the 
defendant  when  new  witnesses  are  for  the 
flrst  time  offered  In  reply,  appeal  tor,  yea 
donand,  that  the  want  of  general  diaracter 
for  uprightness  shall  be  shown?  We  tliink  tbe 
circuit  jDdge  erred  here,  espedally  as  his  ex- 
dnslon  of  tbe  testimony  was  not  baaed  upon 
the  exerdse  by  him  of  discretion,  but  on  the 
contrary,  the  ndudtm  seemed  to  be  made  by 
the  drcnlt  Judge  upon  the  absence  ot  power  In 
him  to  admit  It 

As  to  tbe  eleventh  exception,  it  cannot  pre- 
vail for  the  reascms  assigned  in  tbe  re^ew  of 
the  eighth  exceptira.  Therefore,  hi  my  opin- 
ion, the  Judgment  of  this  court  should  be:  It 
Is  tiie  Judgment  of  this  court  tiiat  tin  Judg- 
ment of  the  circuit  court  be  reversed,  and  that 
tiu  cause  be  remanded  to  the  drcnlt  eoort  for 
a  new  trial.  But  the  majority  of  the  eoort 
think  otherwise.  Tbe  Judgment  ot  the  court  is 
that  tbe  Judgment  of  the  drcnlt  oonrt  be  af- 
flrmed. 

McIVBR,  a  J.  (dissenting).  WfaOe  I  eon- 
enr  In  all  the  ctmclnslons  reached  by  Ur.  Jus- 
tice POPE  In  his  opinion,  accept  the  latt,  I 
cannot  concur  In  that  as  I  do  not  think  there 
was  any  error  ot  law,  on  the  part  of  the  cir- 
cuit Judge,  In  exduding  tbe  testimony  ot  Mrs. 
Moss,  offered  by  the  defendant  after  the  state 
Sad  dosed  Ite  testimony  In  reply,  toe  the  pur- 
pose ot  Impeadiing  "the  character  and  cred- 
ibility ot  certain  witnesses"  who  had.  for  the 
flrst  time,  testified  tor  the  state  In  reply.  It 
seems  tiiat  the  defendant  In  offering  his  tes- 
timony. Introduced  witnesses  who  impeached 
the  diaracter  of  the  deceased  for  vlolrace,  and 
testified  "as  vrell  as  to  individual  acts  of  vio- 
lence within  their  personal  knowle^e  and 
the  personal  knowledge  of  the  defendant. 
Charles  C  Summer."  and  the  state.  In  rqily. 
offered  five  witnesses  to  rebut  that  testimony. 
One  fit  the  witnesses  offered  by  the  state,  hi 
reply,  was  Willis  M.  Wilson,  who  testified 
only  as  to  the  good  diazacta-  of  deceased. 
Another  witness  was  Mrs.  Murdoek,  the  wits 
of  the  deceased,  who  denied  two  acts  of  vio- 
lence, which  seems  to  have  beoi  charged  as 
done  or  threatened  to  her  personally  1^  her 
husband,— one  a  threat  to  itep  her  Ja.w%  and 
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the  other  Jerkins  her  out  ot  bed  when  her  child 
was  only  loor  days  old.— and  the  also  teatl- 
fled  as  to  his  seneral  kind  treatment  of  her. 
Now,  the  testimony  of  Mrs.  Moss,  which  la 
here  In  qneatlon,  was  manifestly  Intiodnced 
for  two  parposes:  (1)  to  assail  the  credit  of 
&[r8.  Murdock  by  showing  that  her  testimony 
denying  that  her  husband  had  Jerked  her  oat 
of  bed  when  her  child  was  only  fomr  days  old 
was  not  true;  ^  to  Impeach  the  general 
character  of  WIUls  M.  Wilson,  one  of  the  five 
witnesses  Introduced  by  the  state,  In  reply,  to 
sustain  the  peaceable  character  of  tike  de- 
ceased which  had  been  aasailed  by  the  testi- 
mony of  the  defense. 

As  to  the  first.  It  would  hare  been  clearly 
Incompetent  to  receive  the  evidence  of  Mrs. 
Moss,  at  any  time,  to  contradict  Mrs.  Mxa- 
dock  as  to  a  collateral  issue,  brought  oat  In 
her  cross-examination.  The  rale  upon  this 
subject  Is  thus  stated  In  10  Bnc.  VI.  &  Praa 
294,  295:  "The  CTOSfr«xamln]ng  party  Is  con- 
cluded by  the  answer  which  a  witness  glTos 
to  a  question  concerning  a  collateral  matter, 
and  no  contradiction  will  be  aUowed,  even  for 
the  purpose  of  Impeaching  the  witness." 
This  nde  has  been,  In  excess  terms,  reoog^ 
nlsed  In  this  state  In  the  oompaiatlvely  Rcent 
case  of  State  r.  Wyte,  83  8.  a,  at  pages  082, 
SOB.  12  8.  B.  5S6,  658,  068^  as  based  upon  the 
authority  of  the  standard  text  writers  on  evi- 
dence,—StarUe,  Philips,  and  Oreenleaf,— and 
other  anthorltles  there  dted.  It  Is  true  that 
«ne  ezcqiitlon  to  this  role  Is  ttiere  reeognlaed. 
which,  however,  has  no  appUcatlMi  to  the 
present  ease..  Now,  tak  this  case,  the  Issue 
which  the  Jury  were  called  npm  to  try  was 
whether  the  dtf  endant  was  gnllty  ot  the  of- 
fense charged  In  the  indictment,  nod  not 
whether  he  had  been  gnllty  of  brutal  treatr 
ment  of  his  wife.  The  latter  lasne  was, 
ther^re,  dearly  a  c(^teral  issue;  and,  on* 
der  the  anthorltles  above  dted.  It  was  not 
competent  to  Introdnce  testimony  to  oontcs- 
dlet  the  testimony  of  Mrs.  Hurdock  as  to  anch 
cdlateral  Issue,  brought  out  on  her  cross-ex- 
amination. 

As  to  the  second  purpose  for  which  the  tes- 
timony of  Mrs.  Mobs  was  offered,  to  Impeach 
the  general  character  of  the  witness  WlUls 
M.  Wilson,  It  se«ns  to  me  that  was  a  matter 
for  die  discretion  of  the  circuit  Judge,  and  I 
see  nothing  whatever  in  tin  case  to  warrant 
the  idea  that  such  dlscretkm  was  abused.  In 
8  Knc.  PI.  ft  Prae.  133,  134,  I  find  the  foUow- 
ing  hingnage:  "And  It  Is  within  the  dlscre- 
tton  of  tiie  court  to  permit  the  totrodnctlon  of 
evidoice'  In  surrebuttiU,  where  the  idalntlff, 
In  reply,  has  not  transgressed  the  proper 
twunds  of  evidence  In  rebuttal,  though  In  that 
case  the  privilege  cannot  be  claimed  as  mat- 
ter of  right"  The  same  view  is  manifestly 
recognized  In  the  case  of  State  v.  Jones,  20 
8.  a,  at  page  231.  7  a.  B.  311,  where  It  is 
oald:  *rrhe  true  new  Is  that,  when  the  state 
or  a  plaintiff  attacks  the  character  of  a  wit- 
ness for  the  defense,  a  new  issue  Is  then  rais- 
ed wtaldi  could  not  have  been  before  presoit- 


ed,  and  upon  such  new  Issue  the  defense  has 
the  right  to  offer  testhnony,  as  It  could  not 
before  have  been  offered.  It  win  not  do  to 
say,  as  has  been  aaid,  that  the  view  whldi 
we  have  taken  would  lead  to  an  intomhiabla 
protraction  of  the  Investigation,  and  the  con*- 
ttoversy  might  go  on  Indefinitely;  for  it  must 
be  remembered  that  the  extent  of  the  inquirg 
into  character  is  tuffloiently  under  the  dUere- 
tion  of  lAe  eovrt  to  prevent  the  evil  reault  ap- 
prehended.*' (Italics  mina;  While,  therefore, 
there  are  certain  rales  regulating  the  time  and 
manner  In  which  testimony  Is  to  be  intro- 
duced, yet.  as  was  said  In  State  v.  Olyburn, 
16  8.  0..  at  page  878,  upon  the  antliority  of 
tlie  cases  there  cited:  "The  conduct  tjt  a  case 
in  the  drcult  court,  so  tar  as  relates  to  the 
time  when  testimony  may  be  introduced,  must 
be  left  to  the  discretion  of  the  drcoit  Judge, 
to  be  governed  by  the  particular  circumstan- 
ces of  each  case.**  Now,  when  the  circuit 
Judge  In  this  case  found  that  the  proposition 
was  to  Impeach  the  general  character  of  Wil- 
son, who  had  testified  solely  as  to  the  peace- 
able character  of  the  deceased,  he  might  very 
well  have  concluded  that  such  a  departure 
from  the  general  rule  was  not  only  not  war- 
ranted by  the  particular  clrcumstanoes  of  this 
case,  bnt  might  lead  to  an  Indefinite  protrac- 
tion of  an  Inquiry  Into  character  merely,  and 
should  not  be  permitted.  At  all  events,  I  am 
unable  to  perceive  any  error  al  law  in  the 
ruling  complained  of.  It  seems  to  me,  there- 
tore,  that  the  Judgment  of  the  drcult  court 
should  be  afiinned. 

JONES,  J.  I  concur  In  the  dissenting  o^n- 
ton  of  the  CHIEF  JUSTICE,  that  the  Judg- 
ment of  the  circuit  court  should  be  afllrmed. 

GART,  J.  I  dissent,  and  concur  to  the  dis- 
senting os^lon  of  McIVER,  G.  J. 


BIOHMOND  RAILWAY  &  BT^BOTRIO  CO. 

V.  BROWN. 
(Supreme  Court  of  Aroeals  of  Virginia.  March 

23.  1809.) 

COUBTB  —  JUBIBDIOriON  —  UlNDAlfUB  —  PAaTtSS 

Plaintitp — Petition — 8u?ficibkot  —  Adsquatb 
LeoAi,  Rembdt — Esforcembnt  of  Lboal  Dutt 
— Street  Railboadh  —  Passbsobbs  —  Bioht  to 

TBANaFERB. 

1.  The  circuit  court  of  the  dty  of  Richmoud 

has  jurindictioo  of  mandamus  to  compel  a 
street  railroad  to  transfer  a  passenser  from 
ooe  of  its  cars  to  another  at  a  point  within  the 
dty,  though  the  obiigation  to  make  such  trans- 
fer appears  from  a  record  of  the  county  court, 
since  such  record  Is  not  within  Code,  S  321S, 
providing  that  the  junsdiction  of  writs  of  man- 
damus snail  be  in  the  circuit  court  of  the  coun- 
ty wherein  Is  the  record  to  which  the  writ  re- 
lates. 

2.  Mandamus  to  compel  a  street  railway  to 
transfer  a  passenger  from  one  of  its  cars  to  an- 
other may  oe  brought  by  such  passenger  In  his 
own  name,  without  the  interrention  of  Bome 
officer  authorized  to  repreaciit  the  common- 
wealth, since  the  duty  to  make  the  transfer, 
though  public^  is  not  due  to  the  government  as 
sacb. 
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5.  Id  a  prtition  tor  mnndamas  to  trompel  a 
street  railroad  to  trauxfiT  a  passenger  from 
ow  of  Its  cars  to  another,  the  petitioner's  right 
to  maintain  the  proceeding  is  sufficiently  shown 
by  an  alleKatiou  that  he  Is  a  citizen  of  the 
eonnty  Id  which  the  road  is  located,  resides 
near  a  highway  on  which  the  road  Is  construct- 
ed, and  is  entitled  to  such  transfer,  and  that 
defendant  refuses  the  issaance  thereof,  and 
that  he  has  no  adequate  legal  remedy. 

4^  The  duty  of  a  street  railway  to  transfer 
a  pa»seiiRer  from  one  car  to  another  may  be 
enforced  by  mandamus,  since  the  wrong  is  con- 
tinuous and  constantly  recurring,  and  the  legal 
ranedy  by  suit  for  damages  is  Inadeauate. 

6.  Acts  1889-90,  p.  4977  Incorporated  a  com- 
pany with  power  to  operate  street  railways  in 
certain  cities  and  counties,  with  the  conRCnt 
of  the  dty  councils  of  such  cities  iiiid  the  judges 
of  the  county  courts  of  such  couuties.  subject 
to  the  conditions  imposed  by  them.    The  coun- 

S court  of  a  county  named  in  the  charter 
ereafter  authorized  the  company  to  construct 
Its  railway  over  certain  highways  therein,  ou 
condition  that  passengers  thereon  should  be 
entitled  to  a  transfer  to  another  car  at  a  cer- 
tain point.  Bdd,  that  the  issuance  of  such 
transfers  could  l>e  enforced  by  mandamus, 
wince  It  was  a  duty  enjoined  by  law  as  a  part 
of  the  company's  franchise,  and  not  merely  con- 
tractual. 

6.  The  francbiae  of  a  street  railway  pro- 
Tided  that  passengera  on  a  line  extending  mto 
the  cotintry  should,  on  arriring  In  the  city  at 
a  certain  point,  he  transferred  to  the  cars  of 
another  line,  and,  when  so  transferred,  should 
hare  the  same  rights  and  privileges  as  pas- 
sengers on  that  line.  Passengers  on  the  latter 
line  were  entitled,  without  additional  fare,  to 
one  transfer  therefrom  to  any  of  the  company's 
cars  going  in  the  same  direction.  Hdd,  that 
passeiigerB  on  the  country  extension,  on  arriv- 
ing in  the  city,  were  entitled  to  a  transfer  to 
the  main  line,  and  thereafter,  without  addition- 
al fare,  to  a  transfer  to  other  cars  going  in  the 
same  direction,  as  long  as  the  city  passengers 
were  entitled  thereto;  since  the  franchise  en- 
titled country  passengers  to  the  same  privileges 
as  city  passengers,  and  not  merely  to  the  same 
number  of  transfers. 

Error  to  drcnlt  coart  of  city  of  Rlchmood. 

Petition  by  one  Brown  for  writ  of  man- 
date to  the  Rlcbmond  Railway  A  Electric 
Company.  Tbn%  was  a  ^nAgment  for  petl- 
tloaer,  and  defendant  brlnfcs  error.  Affirmed. 

Wyndbam  R.  Meredith,  for  plaintiff  In  er- 
ror. H.  R.  Pollard  and  Sands  &  Sands,  for 
defendant  In  error. 

HARRISON,  J.  The  court  Is  of  opinion 
that  the  circuit  court  of  the  rlty  of  Rk-hinond 
had  Jurisdiction  to  hear  and  determine  the 
right  of  the  defendant  in  error  to  the  writ 
of  mandamus  prayed  for  lu  this  case.  If 
it  was  the  duty  of  the  plaintiff  In  error  to 
transfer  the  defendant  In  error,  as  claimed  In 
the  petition  for  mnudnmus,  the  alh  j;i'd  viola- 
tion of  that  duty  occurred  lu  the  city  of  Rich- 
mond, within  the  Jurisdiction  of  Its  circuit 
court,  and  it  was  a  matter  of  no  importance 
that  the  obligation  to  perform  said  duty  ap- 
peared from  a  record  of  the  county  court  of 
Henrico  county.  Section  3218  of  thp  Code, 
providing  that  the  Jurisdiction  of  writs  of 
mandamus  shall  be  In  the  circuit  court  of  the 
county  wherein  the  record  or  proceeding  Is  to 
which  the  writ  relates,  has  no  application  to 
the  COM  a.t  bar. 


Hie  court  fa  further  of  opinion  that  tht 
demurrer  to  tbe  petition  was  properly  over 
ruled. 

Tbe  first  ground  of  demurrer  was  that  tlie 
petition  should  not  have  been  brougbt  In  tli^ 
name  of  a  private  Individual,  but  In  the  nntu^ 
of  some  officer  authorized  to  represt>nt  xhs 
commonwealth.  The  practice  contended  for 
does  not  obtain  in  Virginia,  and  Is  not  sus- 
tained by  the  weight  of  authority  elsewhere. 
That  private  persons  may  move  for  man- 
damus  to  enforce  a  public  duty,  not  due  lo 
tbe  government  as  such,  without  the  Interven- 
tion of  a  law  officer  of  tbe  government,  is 
settled  by  the  highest  authority.  Railroad  Co. 
T.  HaU,  91  U.  S.  355. 

The  second  ground  of  demurrer  was  that 
petitioner  failed  to  allege  that  he  was  a  per- 
manent resident  on  Brookland  Park  boule- 
vard, or  that  he  owned  or  leased  a  home  there, 
or  that  he  was  then,  or  would  in  tbe  future 
be,  entitled  to  the  right  sought  to  be  enforced. 
The  petition  Is  sufficiently  full  In  the  resjttH-t 
mentioned  to  entitle  the  petitioner  to  be  beard. 
The  allegation  Is  that  he  Is  a  citizen  of  the 
county  of  Henrico,  residing  on  Brookland  Park 
boulevard,  and  that  he  Is  entitled  to  the  bene- 
fit of  the  duty  which  the  plaintiff  In  error  fails 
and  refuses  to  perform,  and  that  be  Is  suffer- 
ing under  the  deprivation  of  his  rights  by  the 
defendant  company,  and  that  he  has  no  other 
adequate  remedy  at  law. 

•The  third  ground  of  demurrer  Is  that  the 
prayer  of  the  petition  Is  wider  than  the  wrong 
complained  of.  Elxactly  what  Is  meant  by 
this  assignment  of  error  does  not  appear.  The 
petitioner  can  obtain  no  relief  under  his  peti- 
tion but  that  which  the  facts  stated  justify, 
and  It  is  not  perceived  that  the  breadtb  of  his 
prayer  has.  In  any  way.  prejndiced  tlie  plain- 
tiff in  error. 

The  court  Is  further  of  opinion  that  the  mo- 
tion to  quash  the  petition  was  properly  over- 
ruled. The  Qrst  ground  assigned  in  support 
of  this  motion  was  that  the  remedy  was  com- 
plete and  adequate  at  law  by  a  suit  for  dam- 
ages. In  order  that  the  existence  of  another 
remedy  shall  constitute  a  bar  to  relief  by  man- 
damns,  such  otber  remedy  must  not  only  be 
"adequate,"  in  the  general  sense  of  the  term, 
but  it  must  be  specific  and  appropriate  to  the 
circumstances  of  the  particular  ease.  The 
remedy  at  law  which  will  operate  as  a  liar 
to  mandamus  must  generally  be  such  a  rcmt\I.r 
as  will  enforce  a  right  or  the  performauce  of 
a  duty.  A  remedy  cannot  be  said  to  be  ful1.v 
adequate  to  meet  the  Justice  and  necessitit^ 
of  a  case,  unless  it  reaches  the  end  intended, 
and  actually  compels  a  performance  of  tbe 
duty  In  question.  Such  other  remedy.  In  order 
to  constitute  a  bar  to  mandamus,  must  be 
adequate  to  place  the  injured  party,  as  nearly 
as  the  circumstances  of  the  case  will  permit. 
In  the  position  which  he  occupied  before  the 
injury  or  omission  of  duty  complained  of.  Tbe 
conti-olling  question  is  not,  "Has  the  party  s 
remedy  at  law?"  but.  "Is  that  remedy  fullv 
commenaurate  with  the  ui-ccsslties  and  rights 


Digitized  by  Google 


HICUMOXi)  RAILWAY  &  ELJfiCTJUC  CO.  v.  BHOWN. 


777 


of  the  part7t  under  all  the  clrcumatanceB  of 
tlie  particular  ease?'  Or,  as  was  said  In 
(me  case:  *To  anpersede  tbe  remedy  by  man- 
damoB,  tbe  party  must  tut  only  hare  a  siieclflc 
remedy,  but  one  competent  to  afford  relief 
upon  tbe  very  aubject-matter  of  bis  applica- 
tion, and  one  whlcb  la  equally  convMilent, 
bencAeial,  and  effective  as  tbe  inroceedlng  by 
mandamus."  2  SpeU.  Extr.  1 13TS. 

In  Oie  case  at  bar  tbe  mandamus  was  sougbt 
to  compel  the  plaintiff  In  ernff  to  transfer  the 
defendant  tn  error  from  one  to  another  of  Its 
rtreet  cars  without  additional  charge.  If  the 
defmdant  In  error  was  entitled,  as  alleged,  to 
the  transfer,  It  Is  manifest  that  a  suit  at  law 
for  damages  for  a  failure  to  perform  that  duty 
was  not  an  adequate  remedy,  and  would  not  : 
actually  compel  tbe  performance  of  tbe  duty 
In  question.  Tbe  wrong  suffered  was  a  cim- 
Btantly  recurring  and  continual  one,  and,  what- 
ever may  have  been  the  result  of  repeated 
aults  for  damages,  the  remedy  was  not  aa 
convenient,  as  beneftefal.  or  aa  effective  aa  the 
proceeding  by  mandamus. 

Tbe  second  ground  assigned  In  support  of 
tbe  motion  to  quash  waa  that  the  duty  char- 
ged aa  roiUiv  on  tbe  plaintiff  m  error  waa 
not  baaed  upon  Ita  charter,  nw  upon  tbe  gen- 
eral law  relating  to  cmnmon  carriers,  but  grew 
out  of  a  contract  between  the  plaintiff  In  error 
and  tbe  Judge  of  tbe  ooun^  court  of  Henrico, 
and  was  tfaerefbre  purdy  contractnaL 

It  Is  an  Important  principle,  constituting  a 
dlstlngalBhlng  feature  of  mandamus,  that  It 
does  not  He  to  enforce  mere  contractual  du- 
ties. Ita  proper  employment  is  to  enforce  the 
performance  of  duties  Incumbent  by  law  upon 
the  person  or  body  against  whom  the  coercive 
power  of  tbe  court  Is  Invoked.  Rights  of  a 
private  or  personal  nature,  and  obligations 
reatlng  entirely  upon  contract,  not  Involving 
any  question  of  trust  or  of  official  duty,  can- 
not be  enforced  by  mandamus.  In  other 
words,  tbe  writ  of  mandamus  cannot  be  sub- 
stituted for  a  decree  for  specific  performance 
of  duties  other  than  Oiose  growing  out  of  pub- 
lic relations,  or  such  as  are  clearly  imposed  by 
statute,  or  In  some  respects  involving  a  trust. 
2  SpelL  Extr.  Relief,  I  1379. 

We  must  tiaerefore  Inquire  whether  or  not 
tbe  du^  In  question  Is  incumbent,  by  law, 
upon  the  plaintiff  In  error. 

By  act  of  Xh6  general  assembly  approved 
February  20,  1880  (Acts  1889-90.  p.  497),  the 
Richmond  Railway  &  Electric  Company  was 
made  and  constituted  a  body  politic  and  cor- 
porate, with  tbe  power  to  construct,  equip, 
maintain,  and  operate  a  line  or  lines  of  street  ' 
railway  In  tbe  dtles  of  Richmond  and  Man- 
cheater  and  the  coontles  of  Henrico  and  Cbes- 
terfleld.    The  act  of  incorporation  provides 
that  the  plaintiff  in  error  may  construct  and  { 
operate  Its  line  or  lines  of  railway  over  the  ' 
streets  of  said  cities,  and  the  public  roads  of  ' 
said  counties;  provided,  the  councils  of  said  | 
cities,  respectively,  and  the  judges  of  the  coun- 
ty courts  of  the  said  conntloi,  respectively, 
who  are  vested  wltb  authority  so  to  do,  shall  1 


consent  to  tbe  location  of  said  ndlway  on  the 
atreets  and  highways  within  their  respective 
limits  or  Jurisdiction.  And  It  Is  further  ez- 
presdy  provided  that  all  Unes  of  railway  con- 
structed by  the  said  eonUHiny  under  the  act  of 
Incorporation  shall  be  at  all  times  subject  to 
all  restrictions,  conditions,  and  limitations,  of 
whatsoever  nature,  whldi  may  be  Imposed, 
reqiectlvely,  by  the  councils  of  said  cities,  or 
by  tbe  Judges  of  said  county  com-ts.  as  to  so 
much  of  said  railways  aa  may  be  within  the 
limits  or  Jurisdictions  of  said  cities  and  coun- 
ties, reqpectiveiy. 

In  pursuance  of  this  act  of  incorpcffatlon, 
the  plaintiff  in  error  petitioned  tbe  coonty 
court  of  Henrico  for  permission  to  construct 
its  railway  over  the  highways  m  a  certain  por- 
tion of  that  county;  and  m  pursuance  of  the 
power  vested  in  blm,  by  the  act  of  Incrapora- 
tion,  tbe  Judge  of  that  court,  on  the  14th  day 
of  Octt^r,  1896,  entered  an  ordn  granting 
tiie  permission  prayed  for,  and  prescribing  tbe 
terms  and  conditions  upon  which  the  said 
railway  should  be  constructed  and  equipped. 

There  Is  no  contract  with  the  defendant  in 
error  that  be  Is  asking  to  have  enforced,  nor  la 
the  order  of  the  county  court  of  Umrlco  a 
contract  wltb  tbe  plaintiff  In  error,  except  In 
the  sense  tliat  tbe  charter  of  a  private  cor- 
poration is  a  contract  between  tbe  state  and 
corporation  for  the  benefit  of  those  who  are 
entitled  to  have  pertormed  the  duties  Imposed 
by  tbe  charter.  As  already  seen,  one  of  the 
atlpuhitlons  of  the  act  of  incorporation  was 
that  tbe  plaintiff  In  error  might  build  Its  rail- 
way upon  the  highways  of  Henrico  county, 
upon  such  terms  and  conditions  as  the  Judge 
of  that  county  should  prescribe.  When,  there- 
fore, tbe  order  of  October  14, 1896,  was  enter- 
ed, prescribing  those  terms  and  conditions,  and 
In  pursuance  thereof  the  road  was  built  and 
equipped,  those  tenns  and  conditions  became. 
80  far  as  their  binding  force  and  effect  was 
concerned,  as  much  a  part  of  the  organic  law 
of  tbe  company  as  If  they  bad  been  embodied 
m  the  act  of  Incorporation.  The  very  life  of 
the  franchise  In  the  county  Is  derived  from  tbe 
Judge  of  the  county  court,  without  whose  con- 
sent, by  the  express  terms  of  the  act  of  in- 
corporation, the  plaintiff  In  error  coold  not 
have  constructed  Ite  rallwajr  upon  the  high- 
ways of  the  county. 

In  tbe  case  of  City  of  Potwln  Place  v. 
Topeka  Ry.  Oo.,  51  Kan.  609,  33  Pac.  308, 
where  it  was  contended  that  a  city  ordinance 
did  not  confer  rights  and  Impose  obligations 
which  could  be  enforced  by  mandamus  In  the 
same  manner  aa  charter  obligations  could  be, 
tbe  court  says:  "The  obligations  Imposed  up- 
on a  railroad  company  are  seldom  defined 
with  any  degree  of  particularity  by  the  terms 
of  Its  charter,  and  this  la  especially  true  of 
street  railways,  and  In  this  state,  where  all 
corporations  are  formed  under  general  laws. 
It  Is  true  that  the  company  gets  Ite  charter 
under  the  general  law  of  the  state,  but  tbe 
right  conferred  by  tbe  charter  of  a  street-rail- 
way company  Incorporated  for  ^e,  purpose  ot 
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operating  a  street  railroad  In  tbe  ci^  of  T»- 
peka  ia  but  a  barren  grant,  until  It  Is  glren 
form  and  force  bj  an  ordinance  of  the  city 
permitting  It  to  enter  on  the  streeta  and  con- 
atmet  and  operate  Ita  lines.  From  the  state 
directly  It  derires  but  the  bue  power  to  ex- 
lat.  Its  vital  force  comes  from  the  state,  In- 
■deed,  tmt  through  the  subordinate  agency  of 
the  city  council,  which  Is  given  power  by  the 
legislature  to  fix  tbe  terms  and  conditions  on 
which  It  may  actually  carry  out  tiie  purpose 
of  Its  creation." 

So,  In  the  case  at  bar,  tbe  act  of  Incorpora- 
tion Is  a  bare  gnmt  living  the  pbUntlff  In 
error  an  existence,  valueless,  however,  until 
tbe  purpose  of  Its  mation  Is  effectuated  by 
the  subordinate  agencies  of  the  cities  and 
coanties,  named  therein,  tbitongli  whose  re- 
spective Umlts  Its  railway  line  migbit  be  run, 
consenting  thereto,  and  prescribing  the  terms 
and  conditions  up<m  which  the  privilege  might 
be  exercised. 

The  order  of  the  county  court  being  tiie  very 
life  of  the  franchise  hi  the  county  of  H«irtco, 
and  neceBsarily  a  part  of  the  organic  law  gov- 
erning the  plaintiff  In  error,  It  follows  that  the 
performance  of  tbe  terms  and  conditions  pre* 
scribed  by  that  order  constitutes  a  duty  est- 
Joined  by  law,  which  the  plaintiff  in  error 
may  be  compelled  by  mandamus  to  perform. 

The  court  is  further  of  opinion  that  there 
is  no  error  In  overruling  the  motion  to  dismiss 
tbe  petition  on  Its  merits. 

The  order  of  1^  county  court  of  Henrico 
eQ»resBly  prescribes,  as  one  of  tiie  terms  and 
conditions  upon  whldi  the  road  should  be 
constructed  upon  the  highways  in  said  county, 
that  tbe  plaintiff  In  error  shoidd  transfer  pas- 
sengers on  the  county  extension,  for  one  fare, 
to  and  from  that  extension  at  First  and  Clay 
streets,  to  its  Olay  street  cars,  and  tiiat  when 
so  transferred  said  passengers  should  have  aD 
the  rights  and  privileges  of  any  passenger  on 
the  main  line  to  which  he  is  transferred  at 
that  point  One  of  the  pririleges  enjoyed  by 
the  psssengers  on  tiie  mahi  line  to  which  the 
defendant  in  error  is  transferred  at  the  cor- 
ner of  First  and  Olay  streets  is  a  transfer 
from  that  line  to  any  of  the  cars  of  the  plain- 
tlfr  In  error  going  In  the  same  direction.  The 
right  of  tbe  defendant  in  error  to  enjoy  this 
privilege.  In  common  with  the  passengers  on 
tbe  main  line,  was  recognized  by  the  plaintiff 
In  error,  and  was  accorded,  until  a  recent  date, 
when  it  was  refused,  unless  an  additional  fare 
was  paid  at  the  point  of  transfer  In  question, 
—tbe  company  contending  that  the  defendant 
in  error  was  only  entitled  to  tbe  one  transfer 
at  Clay  and  First  streets;  that  to  plve  him  an- 
other from  that  line  was  according  him  two 
transfers  going  In  one  direction,  while  the 
Richmond  passenger  had  but  one.  The  object 
of  the  comity  court  of  Henrico  was,  not  to 
secure  to  those  sought  to  be  protected  by  its 
order  any  particular  number  of  transfers,  bnt 
to  secure  to  them,  after  being  transferred  to 
the  main  line  at  First  and  Clay  streets,  all 
the  rights  and  prtvilegea  enjoyed  by  the  other 


passengers  on  that  iinsi  As  long,  tti«efore, 
as  the  privllegs  of  transfer  la  enjoyed  by  other 
passengen,  at  tbe  point  In  question,  witium 
additional  charge,  the  passenger  on  flii.>  comi- 
ty llnet,  who  is  transferred  at  Olay  and  Fint 
streets.  Is  entttled  to  the  same  privll^ie,  wldi- 
ont  additional  charge. 

For  these  reasons  the  Judgment  ct  tbtdi- 
cult  court  must  be  affirmed. 


DAWES  v.  NEW  YORK,  P.  &  N.  R.  00. 
(Supreme  Court  of  Appeals  of  Virginia.  Feb- 
8,  1899.) 

L11UTA.T10H8 — ^Abatsmbxt  ajxh  Rkvival — 
Equitt. 

Code,  I  2934,  authorizing  a  new  "actloD*' 
within  a  year  after  abatement  of  a  former  a^ 
tion  seasonably  commenced,  or  reversal  of  a 
judgmeat  00  a  ground  not  precluding  a  new 
actiou  for  tbe  same  cause,  notwithstanding  tlir 
bar  of  limitation  in  the  meantime,  doea  not 
ply  to  equitable  proceedings. 

Error  to  law  and  chancery  oonrt  of  dty  of 
Norfolk. 

Bfll  by  one  Dawes  against  the  New  ToA. 
Phfladelphia  &  Norfolk  Railroad  Company. 
There  was  a  decree  for  defOidant,  and  i^abi- 
tlff  brings  error.  Affirmed. 

Heath  &  Heath,  for  plaintiff  hi  error.  Boc- 
land  &  Wilcox,  tor  defendant  in  error. 

BIELY,  J.  It  Is  plahi  that  this  suit,  under 
tbe  pleadings,  cannot  be  maintained,  jmless 
tbe  right  to  bring  It  Is  preserved  by  section 
2034  of  the  Code;  for,  otherwise,  aa  Is  coo- 
ceded,  the  entire  claim  Is  barred  by  the  stat- 
ute of  limitations. 

Whether  tbe  right  to  bring  It  is  so  preserved 
depends  upon  the  sense  In  which  tbe  word 
"action"  Is  used  in  that  section,— whether  the 
legislature.  In  enacting  tbe  law,  used  the  word 
In  a  technical  sense,  and  meant  It  to  apply  oniy 
to  actions  at  law,  or  also  to  Include  aults  In 
equity, 

Tbe  phraseology  of  the  statute  admits  of  do 
doubt  as  to  its  proper  construction.  Such  of  its 
provisions  as  have  any  bearing  on  this  case  ap 
ply,  by  their  very  terms,  to  actions  which,  for 
specified  causes,  abated,  and  to  actions  com- 
menced within  due  time,  in  which  Judgment  for 
tbe  plaintiff  was  arrested  or  reversed  upon  a 
groimd  which  does  not  preclude  a  new  action 
for  the  same  cause;  and  provide  that  a  new 
action  or  suit  may  be  brou^t  within  one  year 
after  such  abatement,  or  such  arrest  or  re- 
versal of  Judgment.  All  these  terms  are  pe- 
culiar to  actions  at  law,  and  are  wholly  Innp- 
plicable  to  suits  In  equity.  We  do  not  speak 
of  suits  in  equity  abating,  but  only  of  actions 
at  law;  nor  do  we  speak  of  the  arrest  of  de- 
crees, but  only  of  Judgments. 

Section  2934  was  taken  literally  f~om  the 
Oodeofli^Q;  and  the  particular  provlsloos  un- 
der consideration  were  taken  by  tbe  revisers  of 
that  Code  from  1  Rev.  Code  1810,  c.  128,  ( 10. 
and,  along  with  a  similar  provision  from  tbe 
act  of  January  18,  1842  (Acts  1841^42.  p.  5t9, 
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made  section  18  of  chapter  1^  of  the  Code  of 
1S49.  ItwlUbe8eeii.onuamloliigtbeOodeot 
1819^  tbat  tlia  worda  "acttons  or  aulta"  weEO 
Uwre  used  Interchangeably,  and  referred  es* 
pnnky  to  actions  or  suits  mentioned  In  that 
chapter,  all  of  which  were  actions  at  law. 

The  statate  was  orlglnallr  taken  from  sec- 
tion 4,  c.  16,  of  the  statute  ct  2X  Jac.  I.,  and 
many  (tf  the  other  states  ftlao  adopted  It,  or 
bare  a  similar  statute.  Belnff  a  remedial  stat- 
ute^ It  has  been  Uboally  constrced,  and  held  to 
apply  to  cases  not  expressly  within  Its  provl- 
•tons,  hut  by  an  equitable  construction,  within 
Its  sphOt  Barker  v.  Millard,  10  Wmd.  572; 
Coffin  T.  Oottle.  16  Pick.  383;  and  1  Bob.  Prac. 
G05,  006.  and  the  cases  there  cited.  An  exami- 
nation ot  the  cases  declared  to  be  within  the 
equity  or  spirit  ot  the  statute  shows  that  they 
were  all  actltms  or  proceedlnga  at  law.  We 
have  found  no  case  In  which  It  was  held  to  be 
applicable  to  a  suit  Id  equity. 

In  Gray's  Adm'x  t.  Berryman.  4  Munt. 
181.  and  m  Klam  v.  Basa*  fibCrs.  Id.  301,  whlcb 
wm  decided  under  the  statute  of  Decem- 
ber 19,  1792,  the  langoaEe  whereof  Is  ex- 
actly the  same  as  it  Is  In  the  Oode  ot  181^ 
It  was  held  that  a  party  who  had  brouffbt  his 
suit  In  equity,  which  was  dismissed  for  want 
of  Jurisdiction,  and  then  renewed  his  suit  at 
law  for  the  same  matter  within  one  year  from 
tbe  rthmtesHl  (tf  the  suit  In  eqnlty,  was  not 
entitled  to  tiie  benefit  of  the  statate.  It 
would,  however,  be  otherwise  now,  under  sec- 
tion 2934  of  the  [weaent  Oode.  as  amended  by 
the  act  of  March  6,  1894  (A.cts  1898-01,  p. 
789),  and  by  the  act  of  February  8, 1808  (Acts 
1897-68,  p.  262),  where  the  plalntlft  had  pro- 
•ceeded  In  the  wrong  forum  or  brom^t  the 
wrong  form  of  actloiL 

The  precise  qoestion  before  us  arose  upon  a 
similar  statute  of  the  state  of  Alabama  In  the 
case  of  Boland  v.  Logan,  18  Ala.  807,  and  It 
was  there  held  that  the  statate  did  not  author^ 
lie  the  bringing  of  an  action  at  law  within  a 
year  after  -the  dlamlsaal  <tf  a  blllin  equity  for 
the  same  sabject-matter.  See,  also,  2  Wood. 
IJm.  Act  (2d  EdO  I  286. 

The  provision  of  section  2034  which  an- 
ibmrlaes  a  new  salt  to  be  brought  within  one 
year  In  conseqoence  of  the  loss  or  destruc- 
tion of  any  of  the  papm  w  records  In  a  for- 
mRT  suit,  which  was  In  doe  time.  Includes 
both  suite  at  law  and  suite  in  equity.  Tiiia 
manifestly  appears  from  the  act  of  January 
13,  1842,  above  referred  to,. from  which  this 
partlcidar  provision  was  taken  by  the  revisers 
of  the  Code  of  18W.  Hence,  the  use  of  both 
words  "action"  and  "suit"  In  the  concluding 
dause  of  the  section.  Tbey  are  there  used 
not  Interchangeably,  but  dlstrlbutlvely,— the 
cae  applying  only  to  actions  at  law,  and  the 
other  to  suite  both  at  law  and  In  equity. 

No  good  reason  Is  perceived  why  the  otha 
provlskms  of  section  2934  should  have  been 
limited  In  Uielr  en»:tment  to  actions  at  law. 
The  object  of  the  stetute  Is  to  prevent  the  mis- 
carriage of  Justice.  The  reason  for  Its  enact- 
mmt  apj^lea  to  suite  In  equity,  as  well  as  to 


actions  at  law.  It  la  matter  of  regret  that  wb 
are  forced  to  give  the  partlcnlar  provisions  In 
question  a  restricted  canstmctitm.  We  can 
only  say,  "Ita  lex  scripta  est" 

The  Judgment  of  the  court  Iwlow  must  be 
affirmed. 

CABDWBLU  J.,  absent 


NORFOLK  &  W.  RT.  CO.  v.  BOARD  OF 

PUBLIC  WORKS. 
(Supreme  Court  of  Appeals  of  Virginia.  March 
10.  1899.) 

TAXA.TION— TVOS  JJSU  BUOBS. 

Tngt  and  bargres  owned  byaVirgiDla  corpo- 
ration, and  enrolled  In  the  city  of  Philadelphia, 
were  engaged  in  moving  coal  from  a  town  in 
the  county  of  Norfolk  to  certain  Northern  cities, 
never  going  to  Philadelphia,  and  were  not  as- 
sessed for  taxation  in  Pennsylrania,  or  elsp- 
where,  except  in  Virjtinla.  HM,  that  they  were 
properly  taxable  In  the  county  of  Norfolk. 

Error  to  circuit  court  of  city  of  Richmond. 

Suit  by  the  Norfolk  &  Western  Railway 
Company  against  the  boajpd  of  public  worlts. 
JTodi^nent  for  defendant.  Plaintiff  brings  er- 
ror. Amended  and  affirmed. 

B.  M.  Hughes,  for  plaintiff  In  eRor.  D.  C 
Rlehaidson,  Atty.  Gen.,  for  defendant  In  er- 
ror. 

KEITH,  P.  The  Norfolk  A  Western  Ball- 
way  Company  filed  Ite  petition  hi  the  circuit 
wurt  of  the  dty  of  Richmond  asking  to  be 
rdleved  fnm  an  asseSMnoBt  upon  certain  of 
Ite  propertlea,  omalstlng  ot  two  tuyi  and  six 
barges,  assessed  for  taxattoo  In  tfae  ctty  of 
Norfolk  by  the  board  of  public  woi^s  ot  Vir- 
gliUn,  which  IR  mode  a  party  defendant  It 
l8  not  cliiimed  tliut  the  valuation  placed  upon 
this  propei-ty  of  |140,000  Is  excessive,  but  the 
contention  Is  that  the  entire  assessment  is  Il- 
legal, because  the  proper^  Is  not  anbject  to 
taxation  In  this  stete. 

It  aiveais  that  the  tugs  and  barges  are  en- 
rolled In  the  cl^  of  Philadelphia  In  the  name 
of  the  secretary  ot  the  i^lntlll  In  error,  but  it 
Is  also  true  that  the  plaintiff  tn  ernff,  tite  N(V- 
folk  A  Weston  Railway  Ctaa^y,  la  &  Ylr- 
^a  corpwation;  that  it  te  la^ly  engaged 
In  the  movement  of  coal  from  mines  In  Boutii- 
west  Vli^nia  and  West  Vlrginte  to  Lambert's 
Point  la  the  county  of  Norfdk.  and  thence, 
by  means  of  tugs  and  barges,  to  New  Sork, 
New  Haven,  Providence,  and  Boston,  but  ttiey 
never  go  to  Philadelphia.  It  further  appears 
that  this  pn^erty  Is  not  assessed  for  taxatltm 
In  Pennsylvania,  nor.  Indeed,  elsewhere  than 
In  Virginia.  Wboi  In  Vlrginte,  tbey  remate 
at  Lambert's  Point;  the  tugs,  however,  some- 
times going  to  Norfolk  tot  necessary  supiOles. 
At  r^ambert'a  Point  tb^  are  loaded  with  coal 
for  the  several  marfcete  above  mentioned.  It 
ai^ats  that  they  are  never  loaded  elsewhere 
than  at  Lambert's  Point;  that  there  are  no  fa- 
cilities for  loading  them  at  NorfoUEj  and  tlmt 
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tiiey  are  exclusiTely  engaged  In  the  tranqtor- 
tatlon  of  coal. 

Tbut  thMe  tugi  and  barges  are  engaged  In 
Interstate  commerce  does  not  exempt  tbem 
from  taxation;  nor  does  tlie  place  of  thdr  en- 
roUment  or  reglatraUon  fix  tbelr  situs  for  taxa- 
tlon,  though  It  Is  a  drcumstance  to  be  consid- 
ered In  Its  determination.  Ihe  fftcts,  in  our 
Judgment,  clearlj  show  that  the  property  In 
question  is  owned,  and  may  be  lawfully  taxed, 
tai  this  state;  but  we  are  further  of  opinion 
that  It  diould  have  been  assessed  for  taxation 
in  the  county  of  Norfolk,  within  whose  limits 
Lomberfs  point  Is  situated. 

We  do  not  consider  that  the  pUlntlff  in  er^ 
rm  is  aggrlered  tqr  the  Judgment  of  whldi  It 
cmqrialns,  and  we  will  direct  an  order  to  be 
entoed  amouling  and  affirming  it.  In  accord- 
ance with  the  Tiews  berehi  expressed. 


GARTER  T.  COMMONWE.\LTH. 
(Supreme  Court  of  Appeals  of  Virginia.  March 

Itt,  1890.) 

COHTlItirANCB — FaUB  (tROfSDS — COSTBHPT — ^DlS- 
OImUMKB — CONSTITUTKlSAl,  LaW. 

1.  It  was  contempt  of  court  for  a  party,  on 
being  wired  by  his  counsel  that  bis  case  was 
for  trial,  and  to  come  at  once,  to  falsely  answer, 
to  obtain  a  continuance,  that  be  was  sick  of 
typhoid  fever,  and  could  not  come,  and  tliis, 
though  he  disclaimed  any  purpose  to  commit  a 
contempt. 

2.  Acta  1807-08,  p.  548,  proTidinR  for  punish- 
ment for  contempt  of  court,  is  unconstitutional 
ia  so  far  as  it  attempts  to  provide  for  jury 
trial  for  contempts  of  courts  created  by  the  con- 
stitution; the  power  to  punish  toe  contempt  be- 
ing inherent  in  socii  courts. 

Error  to  drcnit  court  of  dty  of  Lynchburg. 
One  Garter  was  adjudged  guilty  of  con- 
tempt of  court,  and  he  brings  error.  Affirmed. 

Jas.  E.  Edmunds  and  E.  W.  Saunders,  for 
plaintiff  In  error.  The  Attorney  General,  for 
the  Commonwealth, 

KEITH,  P.  At  Its  November  term,  1887, 
the  drcnlt  court  of  the  dty  of  Lynchbui^  Is- 
sued a  rule  against  Carter,  plaintiff  In  error, 
to  a-ppear  before  It  on  the  first  day  of  the 
next  teem  to  show  cause  why  he  should  not 
be  fined  and  attached  for  contempt,  by  at- 
tempting to  obtain  a  contlmiance  of  the  action 
of  Urubbs  i^alnst  Carter  by  means  of  false 
telegrama.  In  answer  to  this  rule,  he  appear- 
ed and  stated  that  he  is  a  resident  of  the  coun- 
ty of  Nottoway,  and  that,  having  received  a 
tel^ram  from  his  attorney,  J.  Emory  Hughes, 
that  his  case  was  pending,  and  that  he  must 
come  to  Lynchburg  on  the  next  train,  he  wired 
In  resixtnse,  "Sick  with  typhoid  fever,  and 
can't  come;"  that  this  statement  as  to  his 
health  was  false,  and  made  without  due  con- 
sideration; that  he  hod  no  Idea  of  Interfering 
with  or  Impeding  the  course  of  Justice;  that 
he  did  not  make  the  statement  for  the  purpose 
of  obtaining  a  continuance,  and  nothing  was 
further  from  bis  mind;  that  no  dlsn-iiiiect  to 
the  court  m'as  inteudpd:  and  he  prays  that 
hla  fault  may  be  orcrluukcd. 


When  the  matter  came  op  for  trial.  Carter 
afted  to  be  tried  by  a  Jury,  which  motion  the 
court  overruled,  and,  deeming  his  answer  In- 
auffldent,  entered  a  Jndgmoit  against  hlna  for 
a  flue  of  925  and  costs,  and  that  be  be  tan- 
prisoned  for  the  term  of  two  days  tn  tbe  Jail 
(tf  the  dty  of  Lyn<3iburg,  and  afterwards,  un- 
til be  pays  his  fine  and  costs:  provided,  that 
this  latter  period  shall  not  exceed  two  months. 
To  this  Judgment,  Carter  obtained  a  writ  of 
error  from  one  of  the  Judges  of  this  court,  and 
the  errors  aarigned  by  him  are:  Flrat,  that 
upon  the  facts  aa  shown  in  the  recixd  he  was 
not  guilty  of  a  contempt;  secondly,  that  the 
court  erred  In  refusing  to  have  a  Jury  Impan- 
eled for  his  trial. 

We  are  of  <q>lnlon  that,  upon  ttie  facts 
shown.  Garter  was  gnllty  of  a  conten^L  The 
effort  to  obtain  a  eimtlnuance  of  hla  canae  by 
means  of  a  statement  as  to  his  healtti,  which 
he  knew  to  be  false,  tended  directly  to  Impede 
and  obstruct  the  administration  of  Justice.  It 
Is  true  that  wlOi  reag^  to  omdnct  or' lan- 
guage, where  the  Intent- with  which  a  thhig 
Is  said  or  done  gives  c^or  and  character  to 
the  act  or  words,  a  disclaimer  of  any  pur- 
pose to  be  guilty  at  a  contempt,  or  to  destroy 
or  Impahr  ttie  antiiority  due  to  the  court.  Is  a 
good  defense  (Riv.  C<nitempt,  1 115);  but  this 
Is  true  only  of  language  or  acts  of  doubtful 
Import,  and  v^ch  may  reastmably  bear  two 
constructims.  In  the  case  before  ua  there 
could  have  been  but  one  motive,  and  that  to 
Influence  the  actltm  of  the  court  with  respect 
to  a  eaae  boTore  It  by  means  of  a  statement 
known  and  admitted  to  be  false.  We  pass, 
therefore,  to  the  consideration  of  the  next  er- 
Tor  assigned.  This  presente  a  question  of  the 
utmost  gravity,  whicb  has  been  axgned  with 
the  ability  which  Ite  importance  demands,  and 
has  received  from  us  our  best  consldmitlon. 

By  an  act  of  assemUy  passed  in  IfeOO-Al 
(see  Sess.  Acts,  p.  48),  the  leji^slatare  undei^ 
took  to  enumerate  and  to  classify  contempts 
of  court,  and  to  prescribe  the  manner  In  which 
they  should  be  punished.  HiIs  act  appears  In 
the  Code  of  1840  as  sections  24  and  3&,  c  IM, 
as  follows: 

"Sec.  24.  The  courts  and  tiie  Judges,  and 
justices  thereof,  may  Issue  attachments  for 
contwpts,  and  punish  them  summarily,  only 
in  the  eases  following: 

"Elrst,  misbehavior  In  the  presence  ot  tbn 
court,  or  so  near  thereto  as  to  obstruct  or  In- 
terrupt the  admhilstratlAn  of  Justice. 

"Secondly,  violence  or  threats  of  violence  to 
a  Judge,  Justice  or  officer  of  the  court,  or  to  a 
Juror,  witness  or  party  going  to,  attending,  or 
returning  from,  the  court,  for  or  In  respect  of 
any  act  or  proceeding  had,  or  to  be  had.  In 
such  court. 

"Thirdly.  mislMhavlor  of  an  officer  of  the 
court.  In  his  official  diameter. 

"Fourthly,  disobedience  or  resistance  of  an 
officer  of  the  court.  Juror,  witness  or  other 
person,  to  any  lawful  process.  Judgment  di^ 
cree  or  onler  of  the  said  court. 

"Sec.  26.  No  court  shsU,  without  a  Jar7. 
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for  aii7  nicb  contempt  as  li  mentioned  imiKMW 
a  flne  exceeding  fifty  dollan,  or  imprison  more 
tlian  ten  days.  But  in  any  such  case  the  court 
may  empanel  a  Jury  (without  an  indictment. 
Information  or  any  formal  ideadlng)  to  ascer- 
tain the  flne  or  Imprisonment  proper  to  be  in- 
flicted, and  may  give  Judgment  according  to 
the  verdict" 

Tbte  act  was  contlnned  In  force,  without 
amendment  until  the  session  of  1897-08,  p. 
548,  when  It  was  amended  so  as  to  read  as  fol- 
lows: 

"1.  Be  It  enacted  by  the  general  assembly 
of  Virginia,  that  section  three  thomand  seven 
hundred  and  slxty-eigbt  of  the  Code  of  Vir- 
ginia be  amended  and  re-enacted  so  as  to  read 
as  follows: 

'"Sec.  3768.  The  courts  and  Judges  may  iBsue 
attachments  for  contempt,  and  ponlsh  them 
summarily,  only  In  the  following  cases,  which 
are  hereby  dedared  to  be  direct  contempts,  all 
other  contempts  bdng  Indirect  contempta 

"First  Misbehavior  In  the  presence  of  the 
court,  or  so  near  thereto  as  to  obstruct  the  ad- 
ministration of  Justice. 

"Second.  Violence  or  threats  of  violence  to 
a  Judge  or  ofllcer  of  the  court  or  to  a  Juror, 
witness  m  party  going  to,  attending  or  return- 
ing from  the  court,  for  or  In  respect  of  any 
act  or  i«oceeding  had  or  to  be  had  in  such 
court. 

"Third.  Misbehavior  of  an  officer  of  the 
court  In  his  official  character. 

"Fourth.  Disobedience  or  resistance  of  an 
officer  of  the  court  Juror  or  witness  to  any 
lawful  process,  Judgment  decree  or  order  of 
the  said  court 

"When  the  court  adjudges  a  party  guilty  of 
a  direct  mmtempt  it  shall  make  an  entry  of 
record.  In  which  shall  be  specified  the  conduct 
cmstltuting  such  contempt  and  shall  certify 
the  matter  of  extenuation  or  defense  set  up 
by  the  accused,  and  the  evidence  submitted  by 
him  and  the  sentence  of  the  court. 

"Subsection. 

"Proceedings  in  Chsea  of  Indirect  Contempt 
Upon  the  return  of  an  officer  on  process,  or 
upon  an  affidavit  duly  filed,  showing  any  per- 
son guilty  of  indirect  contempt  a  writ  of  at- 
tachment or  other  lawful  process  may  Issue, 
and  such  person  may  be  arrested  and  brought 
before  the  court,  and  thereupon  a  written  ac- 
cusation, setting  forth  succinctly  and  clearly, 
the  fticts  alleged  to  constitute  such  contempt 
dial!  be  filed,  and  the  acciued  required  to  an- 
swer the  same,  by  an  order  which  shall  fix 
the  time  therefor  and  also  the  time  and  place 
for  hearing  the  matter.  A  copy  of  this  order 
shall  be  served  upon  the  accused,  and  upon  a 
proper  showing  the  court  may  extend  the  time 
so  as  to  give  the  accused  a  reasonable  oppor- 
tunity to  purge  himself  of  such  contempt 

"After  the  answer  of  the  accused,  i»  If  he 
fall  or  refuse  to  answer,  the  court  may  pro- 
ceed at  the  time  so  fixed  to  hear  and  deter- 
mine such  accusation  upon  such  testimony  as 
shall  be  produced.  If  the  accused  answer, 
the  trial  dial!  i^nceed  according  to  the  roles 


goremlng  the  trial  of  criminal  eases,  and  the 
accused  shall  be  entitled  to  compulsory  pro- 
cess for  his  witnesses  and  to  be  confronted 
with  the  witnesses  against  him. 

"Such  trial  shall  be  by  the  court,  or  upon  the 
application  of  the  accused,  a  trial  by  a  Jury 
shall  be  had,  as  in  any  case  of  a  misdemeanor. 

"If  the  Jury  And  the  accused  guilty  of  con- 
tempt they  shall  fix  the  amount  of  his  punish- 
ment by  their  verdict. 

"The  testimony  taken  on  the  trial  of  any 
case  of  contempt  shall  be  preserved  on  motion 
of  the  acciued.  and  any  Judgmeut  of  convic- 
tion therefor  may  be  reviewed  on  writ  of  error 
from  tbe  circuit  court  having  Jurisdiction,  If 
the  judgment  is  by  a  county  court,  or  on  writ 
of  error  from  the  supreme  court  of  appeals,  if 
the  Judgment  Is  by  a  circuit  or  corporation 
court  In  the  ai^llate  court  the  Judgment  of 
the  trial  court  shall  I>e  affirmed,  reversed,  or 
modified  as  Justice  may  require.  If  tbe  writ 
of  error  to  the  Judgment  of  a  county  court  is 
refused  by  the  circuit  court  iiavlng  Jurisdic- 
tion, application  may  then  be  made  to  the 
court  of  appeals. 

"2.  All  acts  and  parts  of  acts,  so  far  as  they 
conflict  with  this  act  are,  to  that  extoit  here- 
by repealed." 

Being  of  opinion  that  the  defendant  was 
guilty  of  contempt  we  shall  not  attempt  any 
classification  of  It  as  a  direct  or  Indirect  con- 
tempt. If  it  were  a  direct  contempt  then  Its 
punishment  was  without  doubt  to  be  ascer- 
tained and  fixed  by  the  court,  without  the  in- 
tervention of  a  Jury,  by  tbe  terms  of  the  law 
which  the  plaintiff  in  error  himself  invokes. 
If  it  were  a  contempt  not  within  that  ciassl- 
flcation,  then  it  is  Incumbent  upon  us  to  con- 
sider whether  it  was  within  tbe  power  of  the 
legislature  to  deprive  the  court  of  Jurlsdlctiou 
to  punish  It  without  tbe  intervention  of  a  Jury. 

Counsel  for  plaintiff  in  error  insist  that  the 
question  has  already  t>een  decided  by  this 
court  in  tbe  case  of  Gran.  v.  Desklna.  4  Leigh, 
686,  and  again  hi  Wells  v.  Com.,  21  Grat.  500. 

The  latter  case  may  be  disposed  of  by  tbe 
statemeut  that  this  court  reversed  the  Judg- 
ment of  the  circuit  court  upon  the  facts,  and 
held  that  the  acts  proved  against  Welte  did 
not  constitute  a  contempt  of  court. 

With  respect  to  the  case  of  Deskins  v.  Oom.. 
it  appears  that  it  arose  and  was  decided  under 
tbe  constitution  of  1820-30.  In  the  fifth  arti- 
cle of  that  Instrument  It  is  provided  that  "the 
Judicial  power  shall  be  vested  in  a  supreme 
court  of  appeals,  in  such  superior  courts  as 
tbe  legislature  may  from  time  to  time  ordain 
and  establish,  and  the  Judges  thereof,  in  the 
county  courts,  and  In  Justices  of  the  peace. 
The  legislature  may  also  vest  such  Jurisdiction 
as  shall  be  deemed  necessary  In  corporation 
courts,  and  In  the  magistrates  who  may  be- 
long to  the  coiporate  body.  The  jurisdiction 
of  these  tribunals,  and  of  tbe  judges  thereof. 
Shall  be  renulnted  by  law." 

The  constitution  did  not  create  the  courts 
nor  clothe  them  with  Jurisdiction,  but  the 
courts  themselves  were  established  by  the  leg- 
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iBlature,  and  their  Jurisdiction  wbb  regnlated 
by  law.  In  this  respect  tbe  coDstltntlon  of 
1829-30  TBS  only  lesB  general  In  Its  terms  tbaa 
the  first  organic  Instrument  adopted  In  1776. 

Tbe  constitution  of  18&1  (article  6,  «  1),  with 
respect  to  the  judiciary  department,  provides: 
"l^ere  shall  be  a  supreme  court  of  appeals, 
district  courts  and  circuit  courts.  The  Juris- 
diction of  these  tribunals,  and  of  the  Judges 
thereof,  except  so  far  as  the  same  Is  conferred 
toy  this  constitution,  shall  be  regulated  by 
law." 

The  constltutloD  now  In  force  (article  6,  { 
1)  proTides:  "lliere  shall  be  a  supreme  court 
of  appeals,  circuit  courts  and  county  courts. 
The  Jurisdiction  of  these  tribunals,  and  of  the 
Judges  thereof,  except  so  far  as  the  same  Is 
conferred  by  this  constitution,  shall  be  regu- 
lated by  law."  In  a  subsequent  portion  of 
the  Instrument,  corporation  courts  are  also 
provided  for  the  dtlee  of  the  state.  These 
courts  do  not  derive  their  existence  from  the 
legislature.  They  are  called  into  being  by  the 
constitution  itself,  the  same  authority  which 
creates  the  legislature  and  the  whole  frame- 
work of  state  govemmoit. 

What  was  the  nature  and  diaracter  of  the 
tribunals  thtu  instituted?  Our  conception  of 
courts,  and  of  their  powers  and  functions, 
comes  to  us  tiirough  that  great  system  of 
English  Jurisprudence  known  as  the  "common 
law,"  which  we  have  adopted  and  Incorporat- 
ed Into  the  body  of  our  laws. 

lliat  the  English  courts  have  'jxerdsed  the 
power  in  question  from  the  remotest  period 
does  not  admit  of  doubt  Said  Chief  Justice 
Wihnot:  "Hie  power  which  the  courts  In 
.Westminster  Hall  have  of  vindicating  their 
own  authority  Is  coeval  with  their  tirst  foun- 
dation and  institution;  It  Is  a  necessary  Inci- 
dent to  every  court  of  Justice,  whether  of  rec- 
ord or  not,  to  fine  and  imprison  for  a  contempt 
acted  in  the  face  of  the  court;  and  the  Issuing 
of  attachments  by  the  supreme  court  of  Justice 
in  Westminster  Hall  for  contempts  out  of 
court  stands  on  the  same  Immemorial  tisagc 
which  supports  the  whole  fabric  of  the  com- 
mon law.  It  Is  as  much  the  lex  terrse,  and 
within  the  exception  of  Magna  Charta,  as 
the  issuing  of  any  other  legal  process  what- 
soever. I  have  examined  very  carefully  to  see 
if  I  could  find  out  any  vestiges  of  Its  Intro- 
duction, but  can  find  none.  It  Is  as  ancient  as 
any  other  part  of  the  common  law.  There  Is 
no  priority  or  posteriority  to  be  found  about 
It.  It  cannot,  therefore,  be  said  to  Invade  the 
common  law.  It  acts  in  alliance  and  friendly 
conjunction  with  every  other  provision  which 
the  wisdom  of  our  ancestors  has  established 
for  the  general  good  of  society.  Truth  com- 
pels me  to  say  that  the  mode  of  proceeding 
by  attachment  stands  upon  the  very  same 
foundation  as  trial  by  Jury.  It  is  a  constitu- 
tional remedy  In  particular  cases,  and  the 
Judges  In  those  cases  are  as  much  bound  to 
give  an  activity  to  this  part  of  the  law  as  to 
any  other."   3  Camp.  Ch.  Just.  p.  153. 

In  n.  8.  T.  Hudson,  T  Oianch,  82,  It  wu 


held  that  "certain  Implied  powers  most  neces- 
sarily result  to  our  courts  of  Justice  from  the 
nature  of  their  InsUtution.  But  JnrisdictloD 
of  crimes  against  the  state  Is  not  among  those 
powers.  To  fine  for  contempt,  imprison  fbr 
contumacy,  enforce  the  observance  of  order, 
etc.,  are  powers  which  cannot  be  dispensed 
with  In  a  court,  because  they  are  neceswr  to 
the  exercise  of  all  others;  and  ao  far  our 
courts  no  doubt  possess  powers  not  immediate- 
ly derived  from  statute." 

In  Wells  V.  Com.,  21  Grat.  5(3.  It  waa  aald; 
'"The  power  to  fine  and  Imprison  for  cocLtempt 
is  Incident  to  every  court  of  record.  Tlte 
courts,  ex  necessitate,  have  tiie  power  of  pro- 
tecting the  administration  of  Justice,  with  a 
promptness  calculated  to  meet  the  exigency  of 
the  particular  case." 

It  Is  unnecessary,' however,  to  multiply  au- 
thority upon  this  point,  for  we  understand  it 
to  have  been  conceded  by  counsel  for  plaintiff 
In  error  that  the  power  to  punish  contempts 
is  inherent  In  all  courts;  but  the  c(mtentIon  is 
that  It  may  be  regulated  by  leglslatlTe  action, 
and  we  are  prepared  to  concede  that  It  Is 
proper  for  the  legislature  to  regulate  the  exer- 
cise of  the  power  so  long  as  it  confines  lts<^)f 
within  limits  consistent  with  the  preservation 
of  the  authority  of  courts  to  enforce  such  re- 
spect and  obedience  as  an  necessary  to  tbeir 
vigor  and  ^ciency. 

Now,  the  contention  of  the  plaintiff  In  error 
is  that  the  act  here  punished  was  not  a  con- 
tempt under  the  statute  of  1830-31,  and  thai 
in  order  to  hold  It  punishable  summarily.  It  i« 
necessary  to  hold  that  the  statute  referred  to 
is  unconstitutional.  Hiere  has  been  no  ad- 
judication upon  that  statute,  to  our  knowledge, 
slnoe  the  adoption  of  the  constitution  of  ISal; 
for  in  the  case  of  Wells  v.  Com.,  supra.  Wells 
was,  as  we  have  seen,  acquitted  of  the  aBeose. 
So  far,  therefore,  as  the  statute  Is  to  be  con- 
sidered as  dedaratory  of  the  powers  existent 
in  the  court  established  by  tiie  constitution,  ii 
is  free  from  objection;  so  far  as  it  Is  a  rea- 
sonable regulation  of  the  power  vested  In  the 
courts,  we  have  no  disposition  to  qnestion  !t: 
bnt  If  It  is  to  be  construed  as  a  nej^tion  o* 
the  power  of  the  court  to  punish  a  contempt 
whether  by  excluding  It  from  Its  enumerstioo 
and  classification  of  acts  which  may  be  snm- 
marlly  dealt  with  by  the  court,  or  by  taktnE 
from  the  courts  the  power  to  punish  at  ai: 
those  acts  enumerated  as  contempts,  we  are 
constrained  to  hold  that  the  legfslatare  has 
transcended  the  powers  prescribed  to  ft  by  ihv 
constitution. 

It  was  contended  by  counsel  for  plaintilT  In 
error  that,  Inasmuch  as  the  act  of  1897-9S 
merely  transferred  the  punishment  of  coo-  i 
tempts  from  the  court  to  a  Juiy,  and  ev^r; 
made  acts  punishable  as  contempts  not  em- 
braced within  the  act  of  1890-31.  that  It  was 
not  obnoxious  to  the  objection  that  It  Inter- 
fered with  or  diminished  the  powei  of  the 
court  to  protect  Itself. 

To  this  view  we  cannot  assent  It  Is  not  a 
qnestion  of  the  degree  or  extent  of  Ibe  pnnlsh- 
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ment  Inflicted.  It  may  be  that  Jnrlea  wouU 
inmlflh  a  glren  offense  wltli  more  seTerity  than 
the  court;  but  yet  the  Jury  Is  a  trlbnnal  sepa- 
rate and  dbtlnct  from  tbe  court.  The  power 
to  punish  for  contemptB  Is  Inlierait  In  ttie 
eonrts,  and  Is  conferred  upon  them  by  the  con* 
■tItntUm  by  tbe  very  act  of  thete  creatiim.  It 
la  a  trust  confided  and  a  duty  Impoeed  upon  ns 
by  the  SDTere^  people,  which  we  cannot  sur- 
render or  suffer  to  be  impaired  without  being 
recreant  to  our  duty. 

Upon  tile  point  made  by  counsd  for  plain- 
tiff in  error,  that  titie  offense  under  oonsidera- 
tltni.  If  not  embraced  within  tbe  category  of 
direct  contempts  by  the  act  of  1887-08,  neither 
was  It  tfjf  that  of  1880-41.  we  cannot  do  bet- 
ter  Qian  to  quote  tbe  language  of  the  suiveme 
court  of  Axtauuas,  In  State  t.  Morrill*  16  Ark., 
at  page  380: 

"The  legislature  may  regulate  the  exercise 
of.  but  cannot  abridge,  the  express  or  neces- 
sarlly  hulled  powers  granted  to  this  court  by 
the  constitution.  If  It  could.  It  might  en- 
oroadi  upon  both  the  judicial  and  executlTa 
departmoitB,  and  draw  to  itself  aU  the  powm 
of  gorenunent,  and  therein  destroy  tbaC  ad* 
mlrable  system  of  checks  and  balances  to  be 
f oimd  In  the  organic  framewmk  of  both  the 
federal  and  state  Institutions,  and  a  fftTorlta 
tbeory  In  the  govonment  of  the  Amwloan  peo* 
plfc 

**As  tar  as  the  act  In  question  goes.  In  sane* 
tlonbig  flie  power  of  the  courts  to  pmilsh,  as 
contempts,  tiie  Vtcts*  therein  enumerated.  It  Is 
merely  dedaratory  of  what  the  lafr  was  be* 
Core  its  passage.  The  prohibitory  feature  of 
the  act  can  be  regarded  as  nothing  more  than 
tbe  expression  of  a  Judicial  opinion  tbe  leg^ 
lifhitnre  that  tile  courts  may  exercise  and  en- 
force all  their  constitutional  powers,  and  an- 
swer all  tiie  useful  purposes  of  their  creation, 
without  the  necesrity  of  punishing  aa  a  con- 
tempt any  matter  not  enumorated  In  tiie  act 
As  such,  It  Is  entitled  to  great  respect;  but  to 
say  that  It  Is  absolutdy  binding  upon  the 
courts  would  be  to  omcede  that  the  courts 
bare  no  constitutional  and  Inherent  power  to 
punldi  any  class  of  contempts,  hut  tiiat  the 
whole  subject  Is  under  tbe  contrcd  of  the  leg- 
lalatiTe  departmoit,  because.  If  the  genual  as- 
sembly may  deprive  the  courts  of  power  to 
punish  one  ctaas  of  contempts,  It  may  go  the 
whole  length,  tqid  der^t  them  of  power  to 
punish  any  cmtempt" 

Reliance  '«paa  placed  by  comuel  for  plaintiff 
in  error  upon  a  class  of  cases  of  which  Bx 
parte  Roblnaoo,  19  Wall.  S06,  may  be  consid- 
ered typical.  In  that  case  Itoblnson  had  In  the 
nfbst  summary  manner,  without  tbe  opportu- 
nity of  defense,  been  stricken  from  the  roU  of 
attorneys  by  the  district  court  tat  the  Western 
district  vt  Arkansas.  He  applied  to  the  su- 
preme court  for  a  mandamus,  which  Is  the  w 
propriate  remedy  to  restore  an  attorney  who 
bas  been  disbarred,  and  that  court  h^  Mr. 
Justice  Bl€ld  deliTerlng  the  opinion,  that: 
**nie  power  to  punish  tor  contempts  Is  inher- 
ent In  all  eoarts.  Ito  existence  la  essential  to 


the  p'reserratlon  of  order  In  Jndldal  proceed* 
Ings,  and  to  the  enforcement  of  the  JoAgtaeatM^ 
orders,  and  writs  of  tiie  courts,  and  conse* 
quentiy  to  the  due  ^nlnlstratlon  of  justice. 
The  moment  the  courts  of  the  United  States 
were  called  into  existence,  and  Invested  with 
jurisdiction  over  any  subject,  tii^  became 
possessed  of  this  power.  But  the  power  has 
been  limited  and  defined  by  the  act  of  ctm- 
gress  of  Harcb  2, 1831,"  and  the  court  declar- 
ed that  tiieve  conld  be  no  question  as  to  Its- 
appllcatlcm  to  the  circuit  and  district  courts. 
•■These  courts  won  created  by  U!t  of  on* 
gresa  Their  powers  and  duties  depend  upon 
the  act  calling  them  into  existence,  or  subse- 
quent acts  extending  or  Umlting  their  jurtadlc- 
tiim.  The  act  of  1^  Is,  therefbre,  to  them 
tAe  law  q>eclfylng  the  cases  In  which  sum- 
mary pnnlshment  for  contempta  may  be  Inflict* 
ed." 

Turning  to  the  constitution  of  the  United 
States,  we  find  that  it  (article  8. 1 1)  declares 
that  '*tiie  judicial  power  of  the  United  States 
Shan  be  vested  In  one  snpreme  court,  and  In 
such  inferior  courts  as  the  congress  may  from 
time  to  time  ordain  and  establish."  This  lan- 
guage Is  the  equivalent  of  that  found  in  our 
constitntton  prior  to  that  of  1861,  hereinbefore 
quoted.  The  Inferior  federal  courts  and  their 
jurlsdicticm  are  the  creatures  of  congress,  and- 
not  of  tbe  constitution. 

It  may  be  remarked,  also,  with  reject  to 
the  case  of  Bx  parte  Robtaison,  that  tiie  Unit- 
ed States  statute  of  1881,  whUe  it  carefully 
enumerates  tbe  subjects  fur  which  courts  may 
punish  summarily  for  contempt,  that  enumwa- 
tkn  la  so  ccmprdienslTe  as  to 'afford  «nnidete 
protection  to  the  courts  tai  the  perfMmance  of 
tiieir  duties,  and  anrtalns  no  Itmltntlon  wtaat- 
ever  upon  the  power  to  punish  In  the  eaumer- 
ated  cases;  and  that.  whUe  punishment  which 
courts  may  inflict  Is  Itanlted  to  fine  and  Im* 
prisonment,  their  discretion  Is  without  limit  as 
to  tbe  amount  of  the  floe  or  the  duration  of  the 
imprlsonmoit,  Tbe  courts  of  the  United 
States  will  never  be  embarrassed  by  the  deci- 
sion In  Ex  parte  Bobtoson;  for,  wbile  tbe  pow- 
er to  disbar  an  attorney  1*  denied  In  that  case 
as  a  proper  pnnlshment  for  contempt  tbe  ju- 
risdiction of  tiie  courts  to  disbar,  after  cita- 
tion to  appear  and  notice  of  the  ground  of 
complaint  against,  and  an  opportunity  for  ex- 
planation and  defaise,  Is  fully  recognised. 

It  were  an  unprofitable  task  to  attenqit  to  re- 
view within  the  timlte  of  an  opinion  all  the 
adjudged  cases  to  which  our  attention  has 
been  called,  and  which,  with  very  many  oth- 
ers, have  been  eonaldered  us.  For  tbe 
benefit  of  those  wlio  may  fed  ttiemselves 
moved  to  a  further  investigation  of  this  sub- 
ject, we  cite,  without  comment,  the  following 
cases: 

State  V.  Frew,  24  W.  Ta.  416;  Hale  v.  Stete, 
(Ohio  Sup.)  46  N.  E.  199;  In  re  Shortrldge,  99 
CaL  626,  34  Pac.  227;  Stony  v.  People,  79  HL 
46;  Hohnan  v.  State,  106  Ind.  613,  6  K.  B. 
6S6;  State  v.  Khight,  3  S.  D.  609,  M  N.  W. 
412;  State  v.  GaUewar,  S  Cold.  320;  Llttie  v.. 
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State,  90  Xnd.  338;  Baldwin  t.  State.  126  Ind. 
21,  26  N.  E.  820;  Arnold  t.  Com.,  80  Ky.  300; 
Bx  parte  Crenshaw.  80  Mo.  147;  Hughes  t. 
People,  B  Colo.  145;  Wyatt  t.  People,  17  Colo. 
252,  28  Fac.  9fU;  lAugdoD  t.  Wayiie,  70 
Mich.  307,  48  N.  W.  310;  and  Ex  parte 
Schenck.  65  N.  a  353. 

In  public  apinrdienalon,  the  leclslature  la 
ileemed  In  a  pecuUar  sense  the  agent  and  rep* 
resentatlre  of  the  people.  It  Is  true.  It  con- 
stitutes the  most  numerous  branch  of  the  goT- 
vmmoit,  and  the  brief  terms  for  which  Its 
members  are  elected,  and  Oie  fact  that  they 
are  directly  Toted  for  by  the  people,  give  color 
to  and  encourage  this  opinion;  but  a  mo* 
mentfs  reflection  sbould  serve  to  dispel  It  In 
oar  system  of  government  all  pon-er  and  au- 
thority are  derived  from  the  people.  They 
have  seen  fit,  by  organic  law,  to  distribute  the 
powers  of  government  among  three  great  co- 
ordinate departments,— the  executive,  the  leg- 
Iriatlvev  and  the  Judicial.  The  couatltution 
of  the  state,  which  Is  the  law  to  all,  declares 
in  the  seventh  section  of  lihe  first  article  that 
"the  legislative,  executive,  and  judldary  pow- 
era  should  tie  separate  and  distinct"  This  la 
a  quotation  from  the  blU  of  rights,— «n  in- 
strument which  Bhoidd  never  be  mentioned, 
save  with  the  reverence  due  to  the  great  duu^ 
ter  of  our  Ubertiea.  Of  sudt  InqiortaDce  is 
this  principle  deemed  tliat  It  is  repeated  and 
constitutes  a  distinct  article,  which  declares 
that  "the  l^ialatlve,  executive,  and  Judiciary 
departments  shall  be  separate  and  distinct,  so 
that  neither  exercise  the  powers  jiroperly  be* 
loaging  to  either  of  Uw  others;  nor  sliaU  any 
person  exercise  the  power  of  more  than  one 
of  ttiem  at  the  same  time,  except  as  herein- 
after provided.**  Whoever,  therefore,  belongs 
to  eltbw  one  of  these  great  departments  Is  an 
agoit  and  servant  of  a  common  master;  and 
each  and  all  represent  a  part  of  the  sovoe^- 
ty  of  the  state,  so  long  as  they  move  within 
the  appropriate  qtheres  prescribed  to  them 
by  the  organic  law.  A  court,  and  the  Judge 
thereof,  is  as  much  an  agent  and  servant  of 
tlie  people  as  any  other  ofllcer  of  gorerninent, 
and  he  Is  bound  by  ttie  duty  and  otdlgation 
which  be  owes  to  the  commonwealth  to  cber- 
idi,  defend,  and  tranamlt  unimpaired  to  his 
successors  the  office  wltli  which  the  common- 
wraith  has  seen  fit  to  honor  blm.  A  Judge, 
Uierefore,  in  vindicating  the  dignity  and  au- 
thority of  the  court  over  which  he  presides,  is 
discharging  a  solemn  duty  owed  In  his  official 
character,  and  Is  not  engaged  In  a  personal 
and  private  controversy. 

Speaking  upon  this  subject,  the  supreme 
court  of  West  Vlrghiia  in  State  v.  Frew,  24 
W.  Va.,  at  page  477.  uses  ttie  following  lan- 
guage: 

"Having  thus  shown  tliat  this  court  has  the 
power  to  punish  tm  contempts,  it  must  not  be 
ovttlooked  ibat  this  power  can  be  Justified  by 
necessity  alone,  and  should  rarely  be  exer- 
cised, and  never,  except  when  the  necessity  Is 
plain  and  unmistakable.  It  is  not  given  for 
the  private  advantage  of  the  Jndges  who  sit 


hi  the  court,  but  to  preserve  to  them  that  re- 
q>ect  and  regard  of  irtildi  courts  cannot  be 
deprived  and  maintain  th^r  usefulness.  It  Is 
given  that  the  law  may  be  administered  foir^ 
and  impartially,  unintemqited  any  In- 
fluence which  m^ht  affect  the  rights  of  the 
parties  or  bias  the  minds  of  tiie  Judges,  that 
the  court  may  command  that  respect  and 
sanctity  so  essential  to  make  the  law  Its^  re- 
spected, and  that  the  streams  of  Justice  may 
be  kept  pure  and  nncormpted.  •   •  • 

"The  pubUe  have  a  profound  Interest  in  the 
good  name  and  fame  of  their  courts  ot  Jus- 
tice^ and  especially  of  the  courts  of  last  resort 
Everything  that  aflnits  the  well-being  ot  or- 
ganised Bodety,  the  rights  of  property,  and 
the  life  and  llbcuty  of  the  dtlzeu  is  submitted 
to  their  final  decision.  The  confidence  of  tlie 
public  In  the  Judlcbuy  should  not  he  wanton- 
ly hnpalred.  •   •  • 

**We  know  full  w^  that  respect  to  eomts  or 
Judges  cannot  be  compiled.  'Respect  is  the 
voluntary  tribute  of  the  people  to  worth,  vir- 
tue, and  Intelligence;  and,  while  tiieae  are 
found  tm  the  Judgment  seat,  so  long,  and  no 
longer,  will  courts  retain  the  public  confi- 
dence.' But  the  people  have  placed  the  Judge 
In  a  position  In  which  he.  unavoidably  cwnes 
In  conflict  with  the  Jealousies  and  resentmaits 
of  those  npon  whose  interest  he  has  to  act 
His  character,  virtue,  and  intelligence,  how- 
ever pure  aBA  unselflrii,  are  not  always  a  ^o- 
tectlon  against  the  prejndkws  and  paaslona  ot 
such  as  conceive  themselves  Injured  by  his 
legitimate  and  properHtflcial  acts;  and,  whm 
assailed  by  such.  If  he  may  not  punish  them 
as  a  court,  'he  will  be  reduced  to  the  alt»na- 
tlve  ot  either  submitting  tamdy  to  contumely 
and  InsuU,  or  to  resenting  it  by  twee,  oc  re- 
sorting to  ttie  doubtful  remedy  ot  an  action 
at  law.' " 

As  waa  said  by  Judge  Dade  In  Dandridge's 
Case,  2  Va.  Cas.  408:  "In  such  a  state  of 
things  It  would  rest  In  the  discretion  of  every 
party  In  court  to  force  the  Judge  either  to 
shrink  from  his  duty,  or  to  Incur  the  d^rada- 
tlon.  of  his  anthorlty,  whtcb  must  nn&voida- 
Uy  result  from  the  adoption  of  eith^  of  the 
above  attei-na  lives.  To  suppose  that  the  per- 
sonal character  of  the  Judge  wonld  be  a  aof- 
ficlent  guaranty  against  this  Is  to  ima^ne  a 
state  of  society  which  would  render  the  of- 
fice of  the  Judge  wholly  unnecessary." 

The  enumeration  of  snbJectB  punishable  as 
direct  contempto  In  the  act  under  considera- 
tion seems  to  embrace  slmost  every  concetv- 
able  form  of  that  offense  which  can  occur  in 
the  presence  of,  or  hi  pnntanity  to,  the  court: 
that  is  to  say,  under  circumstances  likely  to 
arouse  the  passion  or  prejudice  of  the  Judge, 
and  disturb  that  equanimity  essential  to  calm 
and  wise  Judicial  action.  The  court  may  pun- 
ish summarily  not  only  all  such  offenses,  bnt 
for  disobedience  or  redstance  to  any  lawful 
process.  Judgment  decree,  or  wder;  Its  offi- 
cers. Jurors,  and  witnesses  may  also  thus  be 
puninliPd;  and  only  the  psrties  to  the  siili  are 
entitled  to  a  trial  by  Jury.    Urns  we  see  that 
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offenses  of  a  nature  pereonal  to  the  court  are 
to  be  ponlstted  by  the  court,  wblle  those  which 
Interest  suitors  are  punishable  only  by  a  Jnry. 
So  that  suitors,  having  obtained  a  Judgment 
or  decree,  after  long  and  expensive  litigation, 
find  the  court  powerless  to  secure  to  them  Its 
fruition  and  enjoyment,  and,  unless  their  an- 
tagonist chance  to  be  a  law-abiding  citizen, 
discover  that  their  success  has  only  begotten 
another  controversy.  Ours  is  a  law-abiding 
community,  and  good  citizens  will,  withont 
compulsion,  respect  the  lawful  orders  of  their 
courts;  bat  In  evexj  society  there  are  those 
who  obey  the  laws  only  because  there  is  be- 
hind them  a  force  they  dare  not  resist.  Is  It 
wise  or  beneficent  legislation  which  accepts 
the  obedience  of  the  good  citizen,  but  Is  pow- 
erless to  enforce  the  law  against  the  recalci- 
trant? Under  this  law,  the  authority  of  the 
courts  would  be  reduced  to  a  mere  "power  of 
contentkm." 

We  are  fully  aware  of  the  delicate  duty  In- 
volved In  holdhig  a  statute  to  be  unconstltu- 
tlonal,  and  we  fully  recognise  that  it  should 
never  be  done,  except  in  the  case  of  a  plain 
deviation  from  the  organic  law. 

"The  courts  may  declare  le^slatlve  enact- 
ments nnoonstltutlonal  and  void  In  some  eases, 
bnt  not  because  the  judicial  power  la  snpeitor 
in  degree  and  dignity  to  the  legislative.  Be- 
ing required  to  declare  what  the  law  ts  In  the 
cases  which  come  before  them,  they  must  en- 
force the  constitution  as  the  paramount  law, 
whenever  a  legislative  enac^ent  comes  In 
conflict  with  it.  Bnt  the  courts  sit,  not  to  re- 
view or  revise  the  legislative  action,  but  to 
eetoTCB  the  legldatlve  will;  and  It  is  only 
where  tbey  find  that  the  legldatnre  has  failed 
to  keq  within  Its  constHntlonal  limits  that 
they  are  at  liberty  to  disregard  its  action,  and, 
In  doing  so,  they  only  do  what  every  private 
dtisen  may  do  In  respect  to  the  mandates  of 
the  courts  when  the  judges  aasnme  to  act  snd 
to  render  judgmaits  or  decrees  without  Jo- 
rladlction."  Cooley,  Const  Urn.  (Sth  Ed.)  p.  192. 

"In  exercising  this  high  authority,  the  judges 
claim. no  Judicial  supremacy.  They  are  only 
the  administrators  of  the  public  vrllL  If  an 
act  of  the  legislature  Is  held  void,  It  is  not  be- 
cause the  Judges  have  any  control  over  the 
leglalatlve  power,  but  because  the  act  la  for^ 
bidden  by  th*  constitution,  and  because  the 
will  of  the  people,  which  is  therein  declared, 
la  paramount  to  that  of  their  representatives 
expressed  in  any  law."  Bee  Lindsay  v.  Com- 
mlssltmen.  2  Bay.  88.  61;  People  v.  Sucker,  5 
Oolo.  466. 

Reading  the  constitution  of  the  state  In  the 
light  of  the  declaiona  of  eminent  courts  which 
we  have  consulted,  we  feel  warranted  in  the 
following  conclusions: 

That  in  the  courts  created  by  the  constitu- 
tion then  is  an  inherent  power  of  self-defense 
and  sdf-preaervatlon;  that  this  power  may  be 
regulated,  hut  cannot  be  destroyed,  or  so  far 
diminished  as  to  be  xendwed  Ineffectual  by 
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legislative  enactment;  that  It  Is  a  power  nec- 
essarily resident  In,  and  to  be  exercised  by, 
the  court  Itself,  and  that  the  vice  of  an  act 
which  seeks  to  deprive  the  conrt  of  this  Inher- 
ent power  is  not  cured  by  providing  for  its  ex- 
ercise by  a  Jury;  that,  while  the  legislature 
has  the  power  to  regulate  the  Jurisdiction  of 
circuit,  county,  and  corporation  courts.  It  can- 
not destroy,  while  It  may  confine  within  rea- 
sonable bounds,  the  authority  necessary  to  the 
exercise  of  the  Jurisdiction  conferred. 

It  was  snggested  In  argument  that  to  main- 
tain the  position  that  to  Intrust  Juries  with  the 
power  to  punish  for  contempts  would  Impair 
the  efficiency  and  dignity  of  courts  disclosed 
a  want  of  confidence  In  that  time-honored  In- 
stitution. May  it  not  be  said  In  reply  that  to 
take  from  courts  a  Jurisdiction  which  they 
have  possessed  from  their  foundation  betrays 
a  want  of  confidence  in  than  wholly  unwar- 
ranted by  experience?  The  history  <a  this 
court,  and  indeed  of  all  the  courts  of  this  com- 
monwealth, shows  the  Jealous  care  with  which 
they  have  ever  defended  and  maintained  the 
Just  authority  and  respect  due  to  Juries  aa  an 
agency  In  the  administration  of  Justice;  but 
our  duty,  aa  we  conceive  It,  requires  us  not  to 
be  less  Arm  in  vindicating  the  rightful  author- 
ity and  power  of  the  courts. 

We  cannot  more  property  conclude  this  opin- 
ion than  by  a  quotation  from  a  great  En^lsb 
Judge:  "It  is  a  rule  founded  on  the  reason 
of  the  common  law  that  all  contempts  to  the 
process  of  the  court,  to  Its  Judges,  jurors,  offi- 
cers, and  ministers,  when  acting  in  the  due 
dlschai^  of  their  reqpective  duties,  whether 
auch  contempts  be  by  direct  obstruction,  or 
consequentially,— that  Is  to  say,  whether  they 
be  by  act  or  writing,— are  punishable  by  the 
coiurt  Itself,  and  may  be  abated  Instanter  as 
nuisances  to  public  Justice, 

'There  are  those  who  object  to  attachments 
as  being  contrary,  In  popular  constitutions,  to 
first  principles.  To  this  It  may  briefly  be  re- 
plied that  tbey  are  the  first  {ffinclptea,  being 
founded  on  that  which  founds  government  and 
constitutes  law.  They  are  the  principles  of 
self-defense.— the  vindication,  not  only  of  the 
authority,  but  of  the  very  power  of  acting  in 
courts.  It  Is  In  vain  that  the  law  has  the 
right  to  act,  If  there  be  a  power  above  the 
law  which  has  a  right  to  resist.  The  law 
would  then  be  but  tbe  right  of  anarchy  and 
the  power  of  contention,"   Holt  Libel,  c.  9. 

Whatever  opinion  may  be  entertained  ot 
some  of  bla  predecessors,  Gblef  Justice  Holt 
was  no  servile  minion  of  ari)Itrary  power.  He 
was  an  actor  In  that  great  revolution  whltA 
ended  forever  In  Great  Britain  the  ponlclous 
dogma  of  the  divine  right  of  kings,  which  first 
recognized  the  will  of  the  people  aa  the  only 
rightful  source  of  government  and  established 
tbe  Independence  of  the  Judiciary  aa  one  of  the 
surest  bulwarks  of  free  institutions. 

The  Judgment  of  tbe  circuit  court  la  af- 
firmed. 
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TBEMBUD  T.  COMMONWEALTH. 
OSnpreme  Court  of  Appeals  of  Yirginia.  Mardi 
28,  1889.) 

fSonniPT— ComvRijTiONAL  La»— Rivnnr— 
Haxus  COBFin. 

1.  Acts  1897-06,  p.  548,  prOTiding  for  puniah- 
ment  for  cootempt  of  court,  is  constitutional 
BO  far  as  it  givea  the  supreme  court  jurisdic- 
tion to  review  the  jadgmeot  of  the  court  be- 
low on  writ  of  error. 

2.  The  court,  in  habeas  corpus  to  recover  a 
child,  remanded  the  child  to  respoadent's  cus- 
tody until  further  orders,  and,  with  the  court's 
consent,  she  took  the  oiild  out  of  the  state 
on  a  visit  to  her  slater,  on  whose  suffgeBtion  and 
the  advice  of  counsel  a  competent  court  of  the 
foreign  state  appointed,  as  guardian  of  the 
child,  the  sister,  who  made  a  beneficial  ar- 
rangement for  the  child's  nurture.  There  was 
no  showing  that  this  was  done  to  defeat  the 
Jurisdiction  of  the  first  court.  Held,  that  the 
action  did  not  amount  to  a  contempt. 

Error  to  corporation  court  of  Lynchburg. 

Ella  Trimble  was  adjudged  guilty  of  ccm- 
tempt  of  court,  and  the  briii^  error.  &e- 
TeiBed. 

H.  M.  F<H:d  and  R.  D.  Tancey*  for  plaintlfl 
In  error.  The  Attorney  General,  for  the  Oom- 
monwealth. 

KEITH,  P.  One  Susie  Fox  filed  her  peti- 
tion in  the  cOTporation  court  for  the  city  of 
Lynchburg,  alleging  that  she  is  the  mother  of 
a  female  child  five  years  of  age,  named  Lillian 
May  Fox;  that  she  had  theretofore  placed 
this  child  with  a  certain  EUa  Trimble  to  keep 
and  care  for  during  the  petitioner's  expected 
absence  from  the  city  of  Lynchburg,  with  the 
tmderstanding  that  the  cbUd  would  be  deliv- 
ered to  her  on  her  return.  Ella  Trimble  re- 
futed, upon  the  mother's  demand,  to  restore 
the  dilld  to  her  custody,  and  theretqpon  this 
petition  was  filed,  praying  (or  a  writ  of  habeas 
corpus.  A  rule  to  show  cauae  against  the 
writ  was  Isstied,  and,  upon  the  answer  made 
by  EUa  Trimble,  the  court  Altered  the  follow- 
Ing  order: 

"Upon  consideration  of  the  within  petition 
and  answer  and  the  evidence,  the  court  doth 
remand  the  child  Lillian  May  Fox  to  the  cus- 
tody of  Ella  Trimble  until  the  further  order 
of  the  court.   May  10,  18&7." 

On  the  22d  of  March.  1898.  the  foltowing 
order  was  entered  in  this  proceeding: 

"It  is  ordered  that  the  defendant,  Ella  Trim- 
ble, do  iffoduce  the  body  of  Lillian  May  Fox 
In  court  on  the  first  day  of  the  next  term  of 
the  said  corporation  court  for  the  city  of 
Lynchburg,  and  show  cauae,  if  any  she  can, 
why  the  eald  order  heretofore  made  on  the 
said  10th  day  of  May,  1897,  should  not  be 
zcToked." 

In  eomirilance  with  this  order,  EUa  Trimble 
filed  her  answer,  in  which  she  atatee  the  pro- 
ceedings up  to  tbat  time,  and  then  goes  on  to 
say  that  when  the  case  was  before  the  court 
bi  May,  1897,  and  the  cbUd  was  remanded  to 
her  custody,  she  understood  It  to  be  the  wish 
of  tbe  court  that  she  should  either  place  the 
difld  In  some  private  family,  w  at  a  school. 


where  It  would  be  properiy  cared  for;  that. 
In  order  to  effect  Oiis  object  she  wait  with 
tiie  child  to  Wake  couBly,  N.  C.  where,  at 
fb6  auggestiou  of  her  ststo-,  MolUe  Trimble 
and  acting  nnder  the  advice  of  coiuueL  a 
(uardian,  upon  mottoa  of  her  eiater,  waa 
pointed  by  the  si^erlor  oovrt  of  tbat  ooanty; 
that  the  (diUd  had  alnce  been  placed  with  ooe 
W.  E.  BoDD«,  who  the  evldenoe  abows  to  be 
a  klnd-bearted.  honest,  and  hidaatrioua  dti- 
sen.  Respondent  tnrther  states  that,  "when 
she  took  this  diUd.  it  was  In  a  dck  and  starv- 
ing ooBdition,  when  neither  the  law,  nor  any 
person  on  Its  behalf,  save  It  any  attuUlon; 
that  die  has  spent  mwe  than  a  jmt  of  sleep- 
len  and  anxious  nights  In  watcfahig  and  coax- 
ing the  Uttle  spark  of  vitality  into  Ute";  and 
that  the  child  has  gradually  improved  under 
her  care.  The  answer  further  avers  that  she 
la  onaUe  to  ccmiply  with  the  mandate  of  the 
court  to  produce  the  body  of  the  chUd  before 
it;  tbat  she  no  longer  has  the  cue  ai^  con- 
trol of  it;  that  she  has  no  desUe  to  evade  the 
process  of  the  court;  and.  In  an  amended  an- 
swer filed  at  a  subseqaait  day,  die  specifically 
disclatans  any  contempt  ot  court 

The  court  certifies  In  the  re<»rd  tbat  It  did 
not  consider  eltlMr  the  rdator  w  reapoDdent 
a  suitable  person  to  have  tbe  child;  that  in 
the  summer  of  1807  respondent  asked  If  it 
would  be  wrong  for  ber  to  take  the  child  on  a 
short  visit  to  her  eiater  in  Raleigh,  N.  C.  and 
waa  informed  by  tte  Judge  of  the  coort  that 
It  would  not  be  if  she  would  not  keep  It  away; 
that  while  on  this  visit  her  sister,  who  is 
not  a  proper  person  to  have  tbe  child,  Qvalified 
In  a  North  Carolina  court  as  its  guardlaa,  and 
the  chUd  has  never  returned. 

Upon  the  ooBSlderatlwi  of  the  rule,  aaawer. 
and  exhibits  filed  with  It  and  the  facts  tbos 
Stated  by  the  court  It  waa  of  opinion  that 
the  answer  of  Ella  Trimble  waa  fasufficient. 
and  entered  an  order  that  "she  be  attached 
ontll  she  producea  the  body  at  the  said  child. 
In  tbe  proceedings  meattoned.  before  tikis  court 
or  until  the  further  order  of  the  coort.*'  Tu 
this  judgment  a  writ  of  error  was  awarded. 

With  respect  to  some  of  Ibe  qwatlona  pre- 
sented, we  refer,  without  fnribcr  conuneoit.  to 
tbe  opinion  of  the  court  in  tbe  case  of  Carter 
V.  Com.  (Va.;  decided  at  tbe  preomt  tcnn> 
32  S.  E.  780,  which  Is,  so  far  as  appUcable  to 
the  case,  made  a  part  of  this  opinion. 

We  are  of  opinion,  however,  that  tbe  act 
of  the  legislature  of  1897-08,  whlcb  was  hi 
that  case  adjudged  to  be  uaccourtitatloDal  la 
some  of  its  aspects,  Is  a  valid  statate^  In  ao 
far  aa  It  gives  this  court  jartodletlon  iqiMi  writ 
of  error  to  review  this  judgment. 

That  a  statute  may  be  constitutional  In  part 
and  unconstitutional  aa  to  some  of  Its  provi- 
sions is  well  settled.  Bee  Homestead  Cases, 
22  Grat.  266,  Wise  v.  Sogers,  24  Orat^  IfiS. 
and  Black  v.  Trower,  79  Va.,  at  page  127. 
where  It  Is  said:  "It  Is  trae  tbat  a  statute 
In  some  of  Its  ^vfslons  may  be  imconstliu- 
tional  and  void,  and  In  others  vaUd  and  en- 
forceable. But  when  the  vaUd  part  la  ao  coa- 
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nected  with,  and  dependent  on,  that  wUch  la 
void,  aa  that  tbe  parts  are  not  distinctly  sep- 
arable, so  that  each  can  stand  as  tbe  wUl  of 
the  legislature,  tbe  whole  must  falL"  But 
the  converse  la  equally  true;  and,  where  the 
parts  may  be  so  separated  as  that  each  can 
stand  as  the  will  of  the  legislature,  the  good 
does  not  perish  with  the  bad. 

We  are  of  opinion  that  the  case  la  properly 
before  us  by  Tirtne  <rf  the  act  of  1887-88,  p. 
648. 

We  gather  from  the  record  that  plaintiff  la 
error  took  this  child,  which  had  been  reatwed 
to  hex  custody  by  the  Mder  of  May  10,  18D7, 
to  North  Caiollua,  with  the  assent  of  the  cor- 
poration court  of  Lynchburg;  and  with  the  In- 
tentlou  of  carrying  out  a  commendable  pur- 
poee,  sanctioned  by  the  court,  with  respect  to 
this  little  waif.  When  In  North  CaroUna.  at 
the  suggestion  of  her  sister  and*  upon  her  mo- 
tion, and  acting  under  the  advice  of  counsd. 
a  court  of  competent  Jurisdiction  In  that  state 
was  requested  to  appoint,  and  did  apitohit, 
a  guardian  for  this  little  child.  That  guardlaa 
K&aoB  to  bate  made  an  arranffunent  with  re- 
spect to  tbe  chlld'a  nurture  at  a  beneficial 
character,  and  there  Is  no  evidence  that  In 
thus  acting  the  respondent  did  so  with  the 
object  of  defeating  the  jnrlsdlctloa  and  au- 
thority, of  the  corporation  court  of  I^nchburg. 
She  disclaims  any  such  purpose,  and  beyond 
the  facts  stated,  which  do  not  necessarily,  or, 
It  may  be  said,  even  naturally,  bear  such  an 
Interpretation,  we  are  of  oplnlcm  that  the  of- 
fense wherewith  she  was  charged  has  not  been 
estabUshed,  and  that  the  corporation  court  of 
Lyndibnrg  erred  la  the  Judgment  tendered, 
which  la  reversed. 
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RICHMOND.  F.  &  P.  R.  CO.i 
(Supreme  Court  of  Appeals  of  Virginia.  Jan. 
26,  1889.) 

0OBFOU'n0N8--C0NTItA0T8— RimiCATIOK  —  OOK- 
SnwaATHHV  —  JUDKOAL  NOIIOB  —  ftlXTOTS  Of 
I^DDB  — COHTBAOTS    HOI   TO    BB  PaEFOKlUD 

1.  A  contract  made  on  behalf  of  a  street- 
railway  company,  by  its  officer,  with  another 
carrier,  to  erect  gstea  and  keep  a  watchman 
at  a  crossing  of  their  respective  tracks  on  a 
city  street,  and  to  share  the  expense  equally, 
la  ratified  br  the  street-railway  company  by 
paying  a  bill  rendered  to  it  by  the  oflier  car- 
rier for  Its  share  of  constructing  the  irates,  and 
for  part  of  the  vases  of  the  watchman, 

2.  The  contract  being  for  the  mutual  benefit 
of  both  companies,  it  was  founded  on  a  auffl- 
cieot  consideratitm,  though  the  street-railway 
company  had  tbe  right  to  cross  the  tracks  of 
the  other  carrier  without  its  consent. 

3.  Courts  will  take  Judicial  notice  that  the 
maintenance  of  gates  and  a  flagman  at  a  cross- 
ing of  the  tracks  of  a  railrosd  and  a  street  rail- 
way on'  a  dty  street  dimioiahea  the  danger  of 
accidents. 

4.  An  oral  contract  between  two  carriers  to 
Jointly  ereet  gates  and  maintain  a  iagman  at 
a  craastag  of  their  respective  tracks  Is  not  a 

1  Behearlng  denied. 


contract  not  to  be  perforaied  withfai  one  yeac; 

within  Code  1887,  f^40,  ct  1,  requiring  such 
contracts  to  be  in  writing. 

Error  to  circuit  court  of  city  of  Richmond. 

Action  by  the  Richmond,  rrederlckaburg  & 
Potomac  Railroad  Company  against  the  Rich- 
mond Union  Passenger  Railway  Company. 
Tbere  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Wyndham  B.  Meredith,  fbr  plaintiff  In  a>. 
ror.  Leake  &  Carter  and  Preston  &  Leake, 
for  d^endant  In  error. 

KEITH,  P.  The  Richmond,  Fredericks- 
burg &  Potomac  Railroad  Company  sued  the 
Richmond  Union  Passenger  Railway  Company 
In  tbe  circuit  court  of  tbe  city  of  Richmond 
to  recover  the  amount  of  a  certain  account  al- 
leged to  be  due  It  The  defendant  pleaded 
non  assumpsit,  and  under  that  plea  It  was 
agreed  that  any  lawful  defense  might  be 
made.  The  defenses  relied  on  are  want  of 
consideration;  want  of  authority  on  the  part 
of  George  A.  Burt,  who  acted  on  behalf  of  the 
Richmond  Union  Passenger  Railway  Compa- 
ny, to  make  the  contract  relied  upon  by  the 
plaintiff;  that  tbere  was  no  ratification  of  tbe 
contract;  tbe  statute  of  limitations;  and  the 
statute  of  frauds.  The  whole  matter  of  law 
and  fact  was  submitted  to  the  court,  and  It, 
overruUug  all  the  foregoing  defenses,  except 
the  statute  of  limitations,  and  allowing  It  so 
far  as  it  was  applicable,  rendered  Judgment 
for  tbe  plaintiff  for  the  sum  of  $540.  To  that 
Judgment  the  elef:trlc  railway  obtained  a  writ 
of  error. 

Tbe  plaintiff  owned  and  operated  a  line  of 
railway  which  passed  along  a  part  of  Broad 
street.  In  tbe  city  of  Richmond;  and  the  de- 
fendant company,  in  constructing  its  line, 
found  It  necessary  to  cross  tbe  track  of  the 
said  company  on  Broad  street,  near  Hancock 
street,  In  said  dty.  Thereupon  Mr.  Myera,  on 
behalf  of  tbe  railroad  company,  entered  Into 
an  arrangement  with  Mr.  Burt,  the  superin- 
tendent of  the  electric  company,  for  the  erec- 
tion of  gates  and  the  maintenance  of  a  watch- 
man at  that  crossing,  the  expense  of  which 
was  to  be  borne  equally  by  the  companies. 
Tbe  gates  were  erected,  a  watchman  employ- 
ed, and  tbe  bills  were  paid  by  the  railway 
company,  and  payment  of  Its  share  demanded 
of  the  electric  company,  and  payment  made  of 
tha  account  rendered,  which  embraced  the 
cost  of  erecting  the  gates,  and  one-half  of  the 
flagman's  wages  at  Hancock  street  during  the 
month  of  March,  18S&  Subsequently  the  elec- 
tric company  was  advised  that  It  was  under 
noj}bUgation  to  pay  any  part  of  the  flagman's 
wages,  and  It  refused  to  do  so;  b^ce  this 
suit 

The  alleged  contract  between  tbe  two  com- 
panies was,  as  we  have  said,  entered  Into  on 
behalf  of  the  railroad  company  by  Mr.  Myers, 
and  on  behalf  of  the  electric  company  by  Mr. 
Burt  the  superintendent  who  was  introduced 
to  Mr.  Myers  by  John  F.  Barry,  the  secre- 
tary and  treaasrer  of  tbe  Richmond  Union 
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Passenger  Railway  Company,  by  whom  Bnrt 
was  liutzucted  "to  make  any  arrangement 
with  Myers  that  wonld  be  amicable  to  botli 
otnporatlona."  After  this  iutrodnctlon,  saya 
Bnrt,  who  wai  oamlned  on  bdialf  of  the 
plaintiff,  "I  proceeded  with  Mr.  Myerk  to  the 
qpot  dei^Knated,  and  came  to  a  fun  and  ccod- 
plete  understanding  of  what  wonld  be  neces- 
Kuy,  subject  to  the  approval  of  the  city  engi- 
neer." Now,  it  is  claimed  on  behalf  of  the 
deetric  company  that  as  there  was  no  resolu- 
tion on  the  part  of  the  directors  conferring 
snch  authority  upon  Bnrt»  Its  superintendent, 
the  contract  entered  Into  by  him  does  not  bind 
tt,  and  Is  a  nullity.  We  are  disposed  to  think 
that  such  a  contract,  under  the  drcnmatances 
disposed,  might  fairly  be  cdnsldered  as  with- 
in tlie  competency  of  the  superintendent  and 
ttie  secretary  and  treasurer  of  a  corporation, 
by  virtue  of  their  respective  positions,  but  we 
find  It  nnnecessary  to  decide  that  point  The 
contract  was  made,  and,  at  most,  was  voldaUe 
at  the  election  of  th-;  Richmond  Union  Passen- 
ger Railway  Company.  It  chose  not  to  annul, 
but  to  confirm.  It,  as  Is  shown  by  Its  payment, 
when  demanded,  of  the  bill  for  tbe  erection  of 
the  gates  and  the  servlcea  of  the  watchman. 
^  In  part.,  A  ratification,  when  made,  is  final, 
and  cannot  be  retracted.  Improvement  Ca  v. 
Brady.  92  Va.  71,  22  S.  E.  845. 

It  is  Said,  however,  that  this  contract  Is 
without  consideration;  that  the  electric  com- 
pany had  the  right,  with  or  without  Its  con- 
sent, to  cross  Its  tracks,— authority  to  do  so 
having  been  conferred  by  tbe  city  of  Rich- 
mond. This  we  concede,  but  we  know  that 
the  crossing  of  railways  st  grade  is  always 
attended  with  danger,  and  that,  when  ■  this 
crossing  occurs  In  the  streets  of  a  city,  the 
danger  is  greatly  enhanced.  It  was  therefore 
for  the  mutual  convenience,  safety,  and  pro- 
tection <tf  the  two  companies  that  some  ai^ 
rangement  should  be  made  by  which  the  dan- 
ger incident  to  the  sitostion  might  be  dimin- 
ished. If  not  wholly  obviated.  Counsel  for  the 
electric  company  says  that  the  erectltm  of 
gates  does  not  tend  to  diminish  the  danger, 
and  was  not  to  the  advantage  of  the  electric 
company,  because  Its  employ&B  are  thereby  hi- 
duced  to  rely  upon  such  means  of  protection 
against  accident,  and  relax  their  own  vigi- 
lance, and  are  rendered  less  attentive  to  their 
duties.  We  think,  however,  that  we  can  with 
propriety  assume  that  it  is  a  matter  of  cAm- 
mon  knowledge  that  the  tendency  of  gates 
and  a  gate  keeper  Is  to  promote  safety.  There 
are  facts  of  which  coorta  will  take  judicial 
notice,  and  this,  we  think,  is  one  of  them,  as 
tt  is  the  result  of  the  general  experience  of 
society,  evidence  of  which  Is  to  be  found  In  the 
great  number  of  adjudicated  cases  l)earing 
npon  the  subject,  and  tbe  treatises  of  tert 
writers. 

As  bearing  upon  the  class  of  subjects  of 
which  courts  will  take  judicial  notice,  we  re- 
fer to  1  Tayl.  Ev.  (Am.  Ed.)  p.  21,  note  86, 
where  It  Is  said  that  "facts  which  are  so  gen- 
•xally  knovn  that  every  well-Informed  person 


knows  them,  or  ought  to  know  tiiem,  need  not 
be  proved,  and  win  be  Judldaily  recognized 
without  proof."  And  to  quote  tbe  language 
of  the  auiffeme  court  of  Alabama:  "nils  cog- 
nisance may  extend  far  beyond  Uie  actual 
knowledge,  or  even  the  memory,  of  judges, 
who  may  ther^ore  resort  to  such  documents 
of  reference,  or  other  authoritative  sources  of 
inforuiatlon,  as  may  be  at  liand,  and  may  be 
deemed  worthy  of  confidence.  The  rule  bas 
been  held  In  many  Instances  to  embrace  in- 
formation derived  Informally  by  Inquiry  from 
experts."   Gordon  v.  Tweedy,  74  Ala.  232. 

In  Railway  Oo.  v.  Wynant,  114  Ind.  533,  17 
N.  El  lis,  8i>eaklng  of  the  disposition  at  a 
horse  to  shy  at  objects  of  unusual  cliancter 
on  a  highway,  the  following  language  is  used: 
"Roads  are  prepared  with  reference  to  this 
generally  known  disposition,  and  persons  who 
place  or  leave  objects  In  a  highway  are  like- 
wise cba^;ed  with  notice  of  this  habit  These 
are  things  which  every  adult  person  of  ordi- 
nary experience  must  be  presumed  to  know. 
It  Is  not,  therefore,  a  sul^ect  to  be  pleaded 
and  proved,  whether  a  box  car,  or  any  other 
particular  object  Is  naturally  calculated  to 
frigbten  horses.  This  Is  to  be  determined 
the  experience,  observation,,  and  InteUl^gence 
of  the  court  and  jury,  as  applied  to  all  the 
facts  of  the  particular  case  before  them." 

As  throwing  light  upon  tbe  subject  of  the 
sources  to  which  a  court  may  look  In  deter- 
mining of  what  it  may  tain  judicial  notice,  we 
refer  to  the  case  of  U.  S.  v.  Teschmoker.  22 
How.  392,  where  Justice  Nelson  says:  **From 
the  numerous  cases  which  liave  already  been 
before  us,  as  well  as  from  our  own  inquiries 
Into  the  customs  and  ussges  of  the  Inhabitants 
of  California,— espedally  those  engaged  in  the 
business  of  raising  cattle  and  other  stock.— 
this  mode  of  occupation  furnishes  very  nnsat- 
isfsctoi^  evidence  of  possession  and  cultiva- 
tion of  the  land,  in  the  sense  ot  the  colraUaa- 
tlon  laws  of  Mexico."  From  this  quotation  it 
appears  that  we  may  with  propriety  look  to 
the  vast  number  of  adjudged  cases  upon  tbe 
subject  of  ralhnad  crossings,  and  the  tveatiaes 
of  text  writos,  to  ascertain  that  sudi  devices 
are  resorted  to  to  prevent  accidents,  and  are 
regarded  as  useful  and  bm'eflcial  contrivances 
In  aid  but  not  superseding  tiie  necessity 
of,  care  and  watchfulness  upon  the  part  of 
all  concerned.  This  record  Itself  shows  tliat 
the  city  of  Richmond  has  at  many  points  re- 
quired the  erection  of  snch  gates.  Tbe  con- 
tract tiavlng  thus  been  entered  Into  ai^  rati- 
fied, Is,  we  find,  Buiq;»orted  by  a  sufficient  con- 
sideration, in  the  l)enefit8  which  It  has  confei^ 
red  upon  the  parties  thereto,  in  the  safety  and 
protection  in  the  operation  of  their  respective 
roads,  which  we  are  authorized  to  Infer  Is  In 
some  measure  dne  to  the  flagman  onployed 
snd  gates  erected  hi  accordance  with  Its  terms. 

Is  the  contract  void  under  tbe  statute  of 
frauds?  No  time  is  fixed  by  tlie  cwtract  with- 
in which  it  should  be  perfonned.  but  tt  to  con- 
tended by  plaintiff  In  error  that  If  sny  coo- 
tzBct  la  proven,  It  was  to  conttaiue  dnrbig  tbe 
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Ufe  of  Its  charter;  that  Is  to  a&y,  for  SO  yean. 

"ClaoBe  7.  9  2840,  Code  1887,  contemplates 
socb  contracts  as  on  their  face  hare  perform- 
'  ance  postponed  beyond  ooe  year,  and  not  such 
as  may  or  may  not  chance  to  be  performed 
within  that  period."  Seddon  t.  Bosenbamiv 
85  Va.  928,  9  8.  E.  326. 

"Agreements  to  contlnne  to  do  sometblng 
for  an  Indefinite  period,  which  may  be  termi- 
nated at  any  time  by  either  party,  or  which 
may  l>e  terminated  by  such  a  change  In  the  clr- 
cumetances  of  the  parties  as  will  make  It  un- 
reasonable or  unnecessary  that  they  should  be 
farther  bound,  the  contingency  of  such  change 
of  circumstances  being  implied  In  the  nature 
of  the  contract,  are  not  within  the  statute." 
Browne,  St  Frauds  (Stb  Ed.)  276a;  1  Beed. 
St  Frands,  i  197. 

In  Tabnadge  r.  Railroad  Co.,  13  Barb.  493, 
this  principle  is  strikingly  lllnstrated.  In  that 
case  the  defense  to  an  action  for  injury  to  the 
plaintiff's  cattle  by  running  over  them  with 
railway  cars  was  that  the  plaintiff  had  rer- 
bally  agreed  to  build  and  maintain  a  fence 
along  the  railroad  opposite  his  land,  whence 
his  cattle  escaped  onto  the  track  at  the  time 
of  the  Injury.  This  agreement  was  held  not 
to  require  a  writing,  under  the  statute  of 
frauds,  but  says  Browne  (section  276a),  upon 
doubtful  ground.  "It  would  have  been  prop- 
erly so  held  upon  the  ground."  says  that  au- 
thor, "that  the  duration  of  the  plalntiETs  prom- 
ise to  maintain  the  fence  was  obviously  limit- 
ed (though  no  words  said  to  that  effect)  by  the 
duration  of  the  circumstances  of  the  parties 
which  led  to  the  making  of  it.  If  the  road 
should  cease  to  be  used  by  the  promisee  or  its 
assigns  for  railway  purposes,  it  is  imrenson- 
able  to  suppose  that  the  fence  was  still  to  be 
maintained,  the  reason  for  maintaining  it  no 
longer  existing;  and  this  might  well  happen 
within  the  space  of  a  year,  consistently  with 
the  underatandlng  and  rights  of  the  parties." 

The  case  cited  seems  to  be  quite  as  strong 
for  the  application  of  the  statute  as  that  under 
consideration.  A  change  of  circumstances 
surrounding  the  parties  would  at  any  time 
have  determined  the  contract,  and  It  may  be 
observed  that  such  a  change  has  in  fact  tak- 
en place,  and  the  gate  is  no  longer  maintained 
where  It  was  placed  in  the  flrat  instance. 

There  are  decisions  to  the  contrary  of  the 
position  here  taken,  but  we  have  adopted  It 
because  tt  has  the  approval  of  distinguished 
text  writers,  and  seems  to  be  in  barmouy  with 
the  general  current  of  authority  upon  this  and 
kindred  questions. 

The  whole  matter  of  law  and  fact  was  sub- 
mitted to  the  court.  Its  conclusions  upon  the 
evidence,  at  whatever  point  their  correctness 
may  be  questioned,— whether  as  to  the  Incep- 
tion of  the  contract,  the  authority  of  those  by 
whom  it  was  entered  into,  the  consideration 
upon  which  it  rested,  or  the  amount  of  the 
recovery  on  tbe  quantum  meruit,  when  that 
point  in  the  Investigation  is  reached, —all  are 
to  be  solved  In  favor  of  the  judgment  If  there 
la  erldence  esougb  to  siqiport  it,  applying  to 


Its  consideration  the  rule  governing  a  demur- 
rer to  evidence. 

We  have,  upon  the  whole  caae,  no  beoitatioii 
ia  afflrmlng  tbe  Judgment  of  tbe  drcnlt  court 

BUQHANAN  and  BABSISON,  JJ..  absent 


.  NEWPORT  NEWS,  H.  ft  O.  P.  DEVELOP- 
!  MENT  CO.  V,  NEWPORT  NEWS 

j  ST.  RX.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.  Msrck 
,  18.  1880.) 

I  LiMiTATiONB — Aanov  ON  Wbjttwi  lusTBUMirr— 

I  COBFOBATB  RsaOLCTION. 

I  1.  To  be  a  written  contract,  within  the  stat- 
ute fixing  the  time  for  suiog  on  such  Instrn- 

1  ments,  a  resolution  of  the  board  of  directors  of 
8  corporation  munt  show  on  its  face  a  cmn- 

I  plete  and  concluded  contract. 

I  2.  A  resolution  that  the  corporation  donate  ia 
aid  of  an  electric  line,  a  certain  snm,  and  cer- 
tain property,  to  be  selected  by  the  executive 
committee  of  the  corporation.  *the  money  to  be 
paid  out,  and  the  lots  to  be  deeded,  under  such 
conditions  and  at  such  timcR  as  the  executive 
committee  may  agree  upon  with  the  rquesmta- 
tive  of  said  electric  line,"  does  not  contain  a 
complete  contract. 

Error  to  law  and  equity  court  of  city  of 

Richmond. 

Action  by  the  Newport  News  Street-Rallway 
Company  against  tbe  Newport  News,  Hamp- 
ton Sb  Old  Point  Development  Company. 
Judgment  for  plalntitF,  and  defendant  brings 
error.  Reversed. 

B.  T.  Crump  and  Leake  ft  Carter,  for  plain- 
tiff  In  error.  H.  Taylor,  Jr.,  and  A.  S.  Segar, 
for  defendant  In  error. 

HjVRRISON,  J.  This  action  was  brought  to 
recover  on  an  alleged  contract  of  the  plaintiff 
in  error  to  contribute  or  donate  the  sum  of 
$2,500  In  money,  and  13  lots,  of  the  value  of 
$2,500,  towards  the  construction  of  a  street 
railway,  by  the  defendant  In  error,  through 
the  lands  of  the  plaintiff  In  error. 

There  was  a  demurrer  to  the  declaration, 
tbe  general  issue  pleaded,  a  plea  of  the  stat- 
ute of  limitations,  and  two  pleas  setting  up 
tbe  statute  of  frauds.  A  jury  was  waived, 
tbe  whole  matter  of  law  and  fact  submitted  to 
the  court,  and  judgment  given  for  the  defend- 
ant in  error  for  $5,(X)0  and  interest. 

To  avoid  the  plea  of  the  statute  of  limita- 
tions, that  relied  on  being  three  yeara,  the  de- 
fendant in  error  Insisted  that  the  contract  was 
in  writing,  and  signed  by  the  party  to  be  char- 
;  ged  thereby,  and  that  Its  claim  Is  therefore 
j  not  barred  for  five  yeara  from  the  time  the 
right  of  action  accrued. 

In  support  of  this  contention,  the  following 
resolution  of  the  board  of  directora  of  the 
plaintiff  In  error,  signed  by  Ita  president  and 
secretary.  Is  vouched: 

"Resolved,  that  this  company  donate  to  the 
Newport  News  Street  Railway  (being  the  line 
proposed  to  be  constructed  by  Mr.  Darling 
from  Hanvttm  to  Newpcnt  News),  for  the  pm- 
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poae  of  contlnidBg  their  line  tbrongb  tte  ^up- 
erty  of  tlils  company,  the  Bum  of  $2,S00  IB 
money,  xaA  thirteen  lots  In  Uie  plui  of  the 
conq>aiiy,  nld  lota  to  be  Klected  by  the  es* 
ecntlTe  committee;  the  money  to  be  paid  out, 
and  the  lots  to  be  deeded,  under  such  eondl- 
tloDS,  and  at  snch.tbDea,  aa  the  executive  com- 
mittee may  agree  upon  with  the  representatlTe 
of  the  aald  electric  line. 

'Hiat  the  president  and  eecretaiy  have 
printed.  In  the  form  of  a  cbrcular,  and  mailed 
to  each  stockholder  of  this  company,  with  a 
^per  form  of  approval  tax  signature,  the 
resolution  above  mentioned,  or  a  resolution  of 
similar  import,  with  the  statement  tbat  the 
board  of  directors  recommend  Its  adoption; 
and,  npon  Its  ai^roval  in  Oat  manner  by  tbe 
atot^iolders  of  this  company,  the  said  resolu- 
tion shall  stand  as  adopted  by  this  c(»npany, 
and  the  executive  committee  shall  be  author- 
Ised  to  proceed  under  the  said  resolution. 

"The  following  form  was  ordered  to  he  sent 
to  each  stockhoUer: 

**  1  hereby  dgnlfy  my  approval  of  the  reso- 
lution of  the  board  of  directors,  adopted  at  the 
meeting  held  at  Newport  Xews  on  July  13, 
1802,  for  the  snbscrlptlon  by  the  Newport 
News,  Han^ton  and  Old  Point  Devdopment 
Company  of  twenty-flve  hundred  ($2,500)  In 
cash,  and  thli-tem  lots;  the  said  cash  and  lots 
to  be  glvot  upon  such  conditions  as  may  be 
prescribed  by  the  executive  committee  of  the 
Newport  News,  Hampton  and  Old  Point  De- 
vel.  Co. 

"  *I  am  the  owner  of  shares  of  stock. 

"  "Given  under  my  hand  and  seal  this  

day  of  ,1892. 

  [PeaL]' 

"No  farther  business  appearing,  the  board 
adjourned. 

"L.  T.  Christian,  Secretary. 
*7.  Taylor  Ellyson,  President," 

A  resolution  of  a  board  of  directors  of  a  cor> 
poratloQ,  duly  signed  by  Its  president  and  sec- 
retary, which  snfflcl«itly  sets  forth  the  terms 
of  the  contract,  Is  a  compliance  with  the  stat- 
ute of  frauds  as  to  contracts  for  the  sale  of 
real  estate.  Land  Oo.  v.  Johnston,  96  Va.  223, 
28  S.  E.  ire.  When,  however,  such  a  resolu- 
tion is  relied  on  as  the  evidence  of  a  written 
agreement.  It  must,  like  other  written  con- 
tracts, show  on  Its  face  a  complete  and  con- 
cluded agreement  between  the  parties.  Noth- 
ing must  be  left  open  for  future  negotiation 
and  agre^ent;  otherwise,  It  cannot  be  en- 
forced. Hot  Springs  Co.  v.  Harrison,  93  Va. 
569,  25  S.  B.  888;  Berry  v.  Wortham  (Va.)  30 
S.  B.  443;  Bolsseau  v.  Fuller,  Id.  457. 

The  resolution  relied  on  in  the  case  at  bar, 
as  tbe  evidence  of  a  written  contract,  clearly 
Shows  on  Its  face  that  the  parties  had  not 
reached  a  final  and  concluded  agreement  Aft- 
er resolving  that  the  company  donate  flie  sum 
of  $2,500  in  money  and  13  lots,  the  same  sen- 
tence provides  as  follows:  "Said  lots  to  be 
selected  by  the  executive  committee;  the  mon- 
ey to  be  paid  out,  and  the  lots  to  be  deeded, 
under  such  conditions,  and  at  sudi  ttmes^  u 


the  executive  omnmlttee  may  agree  npon  wttt 
the  representative  of  fbe  aald  electric  llae." 
The  reaolutlon  Is  an  agreement  to  make  the  d»- 
natton  upon  certain  condltionB.  Tbe  condi- 
tions opon  wblCh  tbe  donation  Is  to  be  made 
■le,  however,  not  setded,  but  axpreasly  lett 
open  for  future  negotlatira  and  agreCTient  be- 
tween the  representatives  of  tiie  two  eontzact- 
Ing  parties. 

There  being  no  complete  and  concluded  eon- 
tract  by  writing,  the  claim  of  tSiB  defendant  hi 
error  rests  upon  an  oral  contract  and,  the  ae- 
tlon  not  having  been  brou^t  wlHiln  three 
years,  the  plea  of  the  statute  must  prevrnfl. 
Code,  I  2920. 

Vat  these  reasons  the  judgment  at  ttie  law 
and  equity  court  must  be  set  asMe,  and  Jodg- 
ment  s^ven  for  the  plaintiff  In  error. 

CARDWELL,  J.,  absent 


ROANOKE  ST.  RT.  CO.  v.  HICKS. 
(Sapreme  Court  of  Appeals  of  Virginia.  March 
23,  1899.) 

ConSTB— FiNAI.  ObDBBS — MODUIOATIOH — Imfuxd 
Bbvbbsal. 

1.  The  appellate  court  cannot  at  a  subsequent 
term  modify  a  final  order  of  a  previous  term. 

2.  Where  an  appeal  ia  from  both  a  decr«« 
for  money  and  «n  order  appointing  a  receiver, 
a  reversal  of  the  former  is  an  implied  re- 
versal of  the  latter:  hence  a  beneficiary  nnirr 
the  order  has  no -rights  In  respect  thereto. 

Application  for  modification  at  (pinion. 

Denied. 
For  opinion,  see  32  S.  E.  20S. 

PER  CURIAM.  Hits  Is  a  moUott  by  ap- 
pellant to  modify  the  order  entered  In  this 
cause  on  the  1st  day  of  December,  189S  ^ 
&  E.  295),  tit  which  motion  the  appellees  have 
had  notice,  and  resist  the  same,  filing  a  XaM 
to  support  of  their  view,  upon  the  gjtrand 
Qiat  the  order  sought  to  be  modified  was  a 
final  ord^  of  this  court  at  a  formor  term,  and 
cannot  now  be  mofflfied. 

It  appears  ttiat  tbete  are  In  the  recofd  two 
separate  and  distinct  causes  of  Roanote  Street- 
Raflway  Company  against  R.  R.  Hicks,  Tnm- 
tee,  etc.  In  the  first  there  was  a  decree  for 
money,  and  tbe  secopd  was  a  suit  to  enforce 
that  decree,  In  which  an  order  was  entered  ajv- 
polntlng  a  receiver.  Hie  appeal  was  from  tbe 
decree  In  both  cases.  The  sole  question  argued 
before  this  court  was  the  propriety  of  the  de- 
cree in  tbe  first  case,  and  In  altering  the  order 
setting  aside  that  decree  the  court  inadvertent- 
ly failed  to  set  aside,  in  terms,  tbt  deoee  In 
the  second  case.  The  effect,  however,  of  tbe 
order  setting  aside  the  decree  for  money,  which 
was  the  basis  of  the  second  case,  was  necessa- 
rily to  destroy  the  entire  ground  upon  which 
^e  decree  In  that  case  rests,  and  to  leave  tiie 
beneficiary  of  that  decree  without  standing  to 
court  to  the  second  case.  The  court  Is  of 
opinion  that  they  have  no  power  to  modify 
aie  order  to  qtiestkm.  Utey  are.  however. 
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further  of  opinion,  that  the  rerenal  of  the  de- 
cree tot  money  In  the  first  case  was.  for  ttie 
reasons  already  stated,  an  implied  reversal  of 
the  decree  of  Febniary  17,  iSBS,  and  that  the 
ben^duy  of  said  decree  has  no  rights  In  re- 
spect thereto,  and  has  no  standing  to  main- 
tain further  the  second  snit 


OnSSHN  T.  BBANDT  et  aL 
<8aprcaM  Oonrt  of  Appeals  of  '\^rglnla.  March 
16,  1889.) 

IfowoAais  —  KoTBs  —  Atsiomnrar — FxTinnn — 

BoNi.  FiDB  FuBoaABEBs— FaiOBrrrss. 

1.  Where  DOtes  were  delivered  to  a  bank  for 
collection,  and  by  it  surrendered,  oncanceled.  to 
one  who  was  under  no  obligation  to  pay  them, 
and  who  informed  the  bank  that  he  did  not  wian 
to  pay  them,  but  to  purchase  them  as  an  In- 
vestment, and  who  paid  full  value  therefor,  not 
knowing  tlut  the  bank  held  them  for  collection, 
the  transaction  was  a  purchase,  and  not  a  pay- 
ment; and  the  notes  take  precedence  over  a 
lien  created  by  a  deed  executed  subsequent  to 
the  deed  of  trust  securing  them. 

2.  One  who  purchases  a  note  after  maturity 
takes  it  subject  to  all  the  equities  to  which  it 
was  subject  in  the  hands  of  the  transferror. 

3.  Where  the  holder  of  secured  notes  placed 
some  of  them,  which  were  due,  in  a  bank,  for 
collection,  and  they  were  sold  by  the  bank,  with 
the  restrictive  collection  indorsement  canceled, 
bnt  still  legible,  to  one  who  had  no  actual 
knowledge  that  the  bank  held  for  collection 
only,  and  the  bank  paid  the  proceeds  of  the 
notes  to  the  former  owner,  who  believed  the 
notes  had  been  paid,  and  the  security  for  the 
unpaid  notes  thereby  enhanced,  the  Uen  of  the 
notes  so  purchased  is  suiiordinate  to  the  notes 
remaining  unpaid  In  the  hands  of  the  original 
owner. 

Appeal  from  chancery  court  of  Richmond. 

Bill  by  Brandt  and  Diiulop,  as  trustees, 
against  Charles  H.  Talbott  and  others,  to 
execute  a  trust  under  direction  of  court 
There  was  a  decree  determiuiiig  priority  of 
liens,  from  which  defendant  Emilie  Cussen 
appealed.  Affirmed. 

L.  L.  Lewis,  for  vpeUtnt  Jacksra  Ony, 
Cokft  St  Plcknll,  John  Drmliq),  and  B.  B.  Mmi- 
ford,  for  appeUeea. 

BUCHANAN,  J.  On  the  ISth  day  of  De- 
cember,  19Ut,  Charles  H.  Talbott  executed  a 
deed  of  trust  on  certain  improred  real  estate 
in  the  city  of  Richmond  to  aecnre  the  payment 
of  20  n^pitlable  notes,  amregating  f&5,800, 
drawn  hy  Talbott  to  his  own  order,  payable 
at  the  CSty  Bank  of  Rfcbmond,  and  secured  tn 
tbe  order  of  tbdr  maturity.  The  first  note 
was  payable  six  months  from  that  date,  and 
the  other  19  notes  were  each  payable  six 
monflis  later  than  Its  immediate  predecessor; 
the  last  or  twentieth  note  of  the  series  being 
payable  10  years  after  date. 

The  notes  -wen  afterwards,  for  value,  In- 
dorsed tn  Uank,  and  ddtvered  by  Talbott  to 
WiQlam  A.  Marburg,  of  Baltimore,  Md.  The 
first,  seciMid,  and  third  notes  were  paid  as  they 
respectlvdy  mattved.  A  few  days  before  the 
fbnrth  note,  which  was  for  |2,600,  became 
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due,  Talbott  applied  to  Marburg  to  extend  the 
time  for  Its  payment,  or.  If  he  was  not  wtUlng 
to  do  that,  to  assign  It  to  etme  one  willing 
to  purchase  It  Marbnig  refused  to  sell  tlw 
note,  bnt  extended  the  time  for  tto  payment 
90  days;  Talbott  paying  the  totereet,  and  ex- 
ecuting his  negotiable  note  for  a  like  sum  imy- 
able  at  that  time.  Some  days  before  the  re- 
newal note  became  due.  It,  with  the  original 
note,  was  sent  by  the  National  Union  Bank 
of  Maryland  to  the  City  Bank  of  Richmond 
for  collection.  The  latter  bank  delivered  the 
original  note,  and,  as  is  contwded  by  the  ap- 
peUant  and  Marbu^,  Qie  renewal  note  also, 
to  ESam,  either  as  purchaser  or  payor.  Short- 
ly before  the  fifth  note  of  ttie  s«fes,  payaUe 
SO  months  after  date,  became  due,  it  was  also 
sent  to  the  Olty  Bank  tor  collection,  and  was 
delivered  to  Ehim,  under  substantially  the 
same  circumstances  as  those  under  which  he 
acquired  the  lF2,r.90  note.  The  money  whkA 
was  paid  by  Elam  was  the  full  amount  of  both 
notes,  and  was  received  by  Marburg. 

When  the  sixth  note  of  the  series,  i^di 
was  payable  In  December,  1805,  became  due, 
the  time  tor  Its  payment  was  eztmded  for 
four  months;  and,  upm  the  Allure  of  Talbott 
to  make  payment  when  the  renewal  note  be- 
came due,  the  trustees  in  the  deed  of  trast 
were  required  to  make  sale  of  the  pnqwrty. 

They  filed  the  bill  In  this  case  to  have  the 
trust  executed  under  the  direction  a[  the  court, 
because,  as  they  allege,  they  learned  for  tbe 
first  time  when  they  were  about  to  execute 
the  trust  that  one  Henry  Orimmell  held  Vb& 
24-months  note  for  92,000,  having  taken  np 
the  same  about  the  time  of  Uie  maturity  of  the 
OO-days  renewal  note,  and  that  the  SO-montiis 
note  was  held  by  J.  B.  ESam,  who  had  ac- 
quired It  about  the  time  of  Its  maturity,  and 
that  they  had  no  evidence  Oiat  Marburg  had 
assigned  these  notes  to  the  parties  who  held 
them,  and  were  demanding  that  the  property 
should  be  soM  for  cash  snfflclent  to  pay  them. 

Talbott  and  wife,  Marburg,  Grimmell,  and 
Elam  were  made  parties  defendant  to  the  suit 

Elam  filed  his  answ«,  claiming  ^at  he  bad 
purdiased  the  notes,  and  afterwards  trans- 
ferred the  21-mMiths  note  to  Qrimmell,  and 
that  he  (Elam)  was  Btm  the  holder  of  the  80- 
months  note. 

Grlmmell  answered,  stating  that  he  had  pur- 
chased the  note  held  by  him  from  Elam;  and 
both  asserted  their  right  to  have  the  property 
sold,  and  tbe  notes  held  by  them  paid  In  their 
order  of  priority  as  fixed  by  the  deed  of  trust. 

Marburg  filed  his  answer,  denied  that  he 
bad  sold  the  notes  ss  claimed  by  Elam  and 
Grtmmell,  or  authorized  their  sale,  and  de- 
nied that  those  notes  could  be  paid  out  of  the 
proceeds  of  the  trust  property  until  the  notes 
held  by  him  were  paid. 

Snbsequently  tbe  appelant,  Emille  Cussen, 
who  bad  a  large  debt  secnred  by  a  subsequait 
deed  of  trust  upon  the  same  property,  became 
a  parl7  to' the  suit  In  her  answer  she  assert- 
ed her  daim  under  her  deed  of  trust;  alleged 
tliat  fbe  notes  hdd  by  Blam  and  QrtmmM 
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had  bera  Mtlafled,  and  were  no  longer  Hens 
opon  tbe  property,  and  tbat  sbe  waa  oititled 
to  have  tbe  tnut  subject  sold  for  tbe  payment 
of  lier  debt,  free  from  tbe  Hens  of  tbese  notes. 

Tbe  matters  Inrolred  In  this  appeal  depend 
aptm  tbe  anestlon  vbetber  the  notea  In  con- 
troTeny  were  paid,  or  purchaaed,  by  tbe  ap- 
pellee Elam  when  be  obtained  tbem  from  tbe 
City  Bank.  Blam  and  Its  caabier  are  tbe  only 
witnesses  as  to  what  occurred  when  be  ac- 
quired them.  Elam's  version  of  what  took 
place  la  as  follows: 

"On  tbe  11th  of  March,  1896,  Mr.  Charles 
Talbott  came  to  see  me  at  my  office,  and  stat- 
ed that  a  note  of  his  for  f2,690  waa  abont  to 
matore;  that  he  was  imaUe  to  pay  It,  and  de- 
sired me  to  Investigate  tbe  matter,  and  inform 
him  whether  I  coaU  effect  an  extension  there- 
of. He  stated  what  tbe  seciirlty  was,  giving 
tbe  date  of  the  note,  and  said  that  It  was  one 
of  twenty  notes  secured  upon  hla  two  booses, 
next  to  tbe  comer  of  Second  and  Franklin 
streete,  that  tbe  original  transaction  bad  been 
netfbtiated  by  Mr.  Jackson  Brandt,  ttiat  the 
three  notes  prior  to  the  said  note  of  92,600 
bsd  be«i  paid  by  him,  and  that  tbla  note  of 
(2,680.  which  be  wished  extended,  was  then 
held  by  the  City  Bank  of  Rlcbmood.  I  asked 
him  whether  this  note  was  a  prior  Uoi  to  tbe 
notes  matnrii^  subsequently  under  ssld  deed. 
He  said  that  he  did  not  remember,  but 
thought,  In  any  event,  the  secnrlty  waa  amsito; 
stating  bis  estimate  of  tbe  two  bouses,  and 
undertaking  to  convince  me  that,  even  if  It 
were  not  a  prior  Uen,  there  was  no  doubt 
about  the  security.  I  steted  to  him  that  If 
tbe  City  Bank  was  tbe  holder  of  the  note, 
and  If  It  was  a  prior  Uen  n^on  the  pn^arty,— 
that  If  the  notes  bad  priority  one  ovor  tbe 
other,  as  usual,— that  I  could  probably  effect 
the  extension  of  the  note  for  |%600  for  blm, 
provided  the  bank  was  the  holder  and  would 
transfer  the  same  by  delivery,  and  that  I 
would  Investigate  tbe  matter,  and  infoim  blm 
of  tbe  result  I  then  went  to  the  office  of  Mr. 
James  W.  Slnton,  tbe  cashier  ot  the  Cl^ 
Bank,  and  Inquired  If  he  held  tbe  said  note 
for  92,690,  naming  tbe  date  and  time,  and  the 
amount  of  It;  steting  to  him  Qiat  my  purpose 
was  not  to  pay  tbe  note,  but  to  effect  an  ex- 
tension of  It,  provided,  upon  Investigation, 
tbe  secority  was  satisfactory.  He  steted  that 
he  held  tbe  note,  and,  upon  my  request  to 
look  at  It,  be  went  to  his  vault,  and  brought 
me  the  note  referred  to  by  Mr.  TalbotL  I 
stated  to  him  that  I  would  Invesdgate  the  se- 
curity, and.  If  it  were  found  satisfactory,  I 
would  wish  to  take  up  said  note,  for  tbe  pur- 
pose of  extending  It  He  said  that  would  be 
all  light,  and  In  that  event  I  could  bring  my 
check  for  It  I  went  thai  to  the  clerk's  office 
of  tbe  chancery  court  nnd  read  tbe  deed  se> 
curing  said  notes,  and  found  that  tbe  notes 
were  liens  In  the  order  of  their  maturity;  that 
they  wa<e  dmwn  by  Charles  H.  Talbott  to 
his  own  order,  and  Indorsed  by  him  In  blank, 
and  secured  to  tbe  bolder  or  holders  thereof; 
and  that  the  property  described  was  as  repre- 


sented 1^  Mr.  Talbott.  I  the^  wait  to  see 
the  client  who  bad  a  day  tni'^flro  xncvlously 
steted  to  me  that  be  would  bave,- within  a  day 
or  two,  abont  three  thousand  dolbirs  for  In- 
vestment In  real-estete  paper.  I  stated  to 
blm  that  I  could  probatdy  give  blm  a  note  for 
^,090,  steting  to  Iilm  what  the  secDrity  was: 
and  he  consented  to  take  It  upon  tbe  receipt 
of  the  money.  I  then  took  my  flrm*s  cbeck 
for  92.090,  went  to  tbe  office  of  Mr.  Sfnton,  at 
the  City  Bank,  stated  to  blm  that  I  bad  satis- 
fied myself  as  to  the  security  of  said  note 
about  which  I  bad  spoken  to  blm  prevlonaly 
on  the  same  day,  and  that  I  -was  prepared  to 
tefce  up  said  note.  He  brought  me  the  note, 
and  I  banded  blm  tbe  check. 

"Then,  some  three  months  later,  Mr.  Tal- 
bott called,  and  steted  that  tbe  note  for  $630. 
which  was  the  next  note  In  order  under  said 
deed,  was  very  nearly  du^  and  that  he  was 
unable  to  pay  It;  that  he  would  be  ^d  If  I 
would  effect  an  extension  (tf  It  In  tbe  same 
manner  as  I  bad  done  the  otbex.  I  told  blm 
I  thought  I  could  effect  an  extension  of  that 
In  tbe  same  manner;  and  accordlni^  on  tbe 
17tb  of  June,  1806,  as  I  now  remonber,  I 
went  with  my  firm's  check  to  Mr.  SInton'a  ot- 
fice,  and  s^  to  him  that  I  would  be  wDUng 
to  teke  up  and  extend  said  note  for  $630,  If 
I  might  do  so  In  the  same  ^nner  In  wbldi  I 
bad  tekoi  up  tbe  former  it%'je  for  $2.6CN>;  that 
tills  was  one  of  tbe  same  series  of  notea  se- 
cured by  tbe  same  deed.  He  said,  'Very 
well,*  and  went  and  brougbt  me  ttw  note  for 
9630;  tekhig  my  dieck  for  tbe  same^  and  de- 
livering to  me  tbe  said  note." 

Tbe  cashier  of  the  bank  ^ves  no  connected 
account  of  what  did  occur;  bis  recollection  of 
it  seems  to  be  very  Inyverfect;  many  €f  bis 
stetemento  ate  vague  and  indefinite,— in  some 
Instences,  contradictory;  and  altogether  his 
testimony  Is  very  unsatisfactOTy.  But  In  re- 
spect to  the  facte  which  are,  to  our  minds, 
controlling  in  determining  the  character  of  tbe 
transaction  when  tbe  bonk  parted  with  tbe 
notes,  tbe  cashier's  evidence  ^ds  to  sustehi 
Elam's  account  of  what  occurred.  BSam  says 
that  when  be  went  to  the  bank  to  Inquire  into 
tbe  matter,  and  to  see  whether  or  not  he 
would  take  up  and  extend  the  92,680  note,  he 
told  tbe  cashia  what  bis  purpose  was,  and 
that  be  did  not  wish  to  pay  the  note.  Upon 
this  point  tbe  cadiler  si^:  "I  ronember  ab- 
scAutely  Mr.  Slam's  comteg  to  me  and  making 
Inquiry  regarding  outatai  "nUbott  notes,— I  do 
not  now  recall  the  date,— and  my  giving  him 
what  Information  I  could,  and  bla  atatement 
that  hfi  did  not  wish  to  pay  aaid  note  or 
notes.**  Again,  when  asked,  "Do  yon,  or  not 
recall  that  when  Mr.  Elam  toM  ^u  that  his 
object  was  not  to  payiisald  not^  but  to  take 
It  up  and  extend  It  pnfrlded  be  found  tbB  se- 
curity sstisfactory  uvdn  investigation,  tiiat 
you  told  him  he  cooldldo  so?"  he  answemd, 
"I  recall  bis  steting  that  be  wished  to  make 
certain  examination  before  taking  19  said 
note,  and  I  steted  that  be  could  get  tbe  note." 
When  asked  whether  or  not  tbe  96S0  note  (tbe 
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other  note  In  controversy)  was  delivered  to 
Elam  "aa  a  puid  note  or  as  a  transferred 
note,"  be  replied,  "We  regarded  It  as  an  un- 
paid note."  Elam  states  positively  that  tJbe 
Baltimore  bank's  Indorsements  on  the  notes, 
"For  collection,'*  were  canceled  when  they 
were  delivered  to  him,  and  that  when  he  first 
went  to  the  bank  he  Inquired  if  It  held  the 
$2,690  note,  and  was  told  that  It  did,  but  he 
was  not  informed  that  It  held  it  for  collection. 
When  the  cashier  was  asked  whether,  in  any 
of  his  interviews  with  Elam  in  reference  to 
the  notes,  be  Informed  Elam  that  bis  bank 
held  the  notes  for  collection,  and  that  It  bad 
no  authority  to  sell  or  transfer  them,  he  re- 
plied, "I  have  DO  recollection  of  fo  stating  to 
Mr.  Elam." 

Whether  a  transaction  like  this  is  a  pay- 
ment or  a  purchase  is  a  question  of  luteution, 
—of  fact  rather  than  of  law,— and  Is  to  be  set- 
tled by  the  evidence.  Wood  v.  Deposit  Co., 
128  U.  S.  416,  9  Sup.  Ct.  131.  It  is  undoubt- 
edly true,  as  contended  by  counsel  for  appel- 
lant, that  It  is  essential  to  a  sale  that  both 
parties  should  consent  to  it;  but  it  is  as  dlffl- 
cult  to  see  bow  there  can  be  a  paymtint,  and 
an  extinguishment  thereby  of  a  debt,  by  a 
stranger  who  la  under  no  obligation  to  pay, 
when  there  Is  no  intention  to  pay,  as  it  Is  to 
see  how  there  can  be  a  sale  without  an  Inten- 
tion to  sell.  This  ssent,  however,  need  not 
be  expressed,  nor  shown  by  direct  evidence.  It 
may  be  inferred  from  the  circumstances  at- 
tending the  transactiou,  and  often  Is;  Ket- 
chum  V.  Duncan,  96  U.  S.  659. 

It  appears  from  the  record  that  Elam,  who 
was  neither  a  party  to,  nor  under  any  obliga- 
tion to  pay,  the  notes,  did  not  Intend  to  satisfy 
or  discharge,  but  to  purchase,  them  as  an  In- 
vestment; that  he  Informed  the  bank  of  such 
Intention;  that  with  full  knowledge  of  his 
purposA  to  purchase  for  an  investment,  and 
not  to  pay,  It  received  his  money,  and  deliver- 
ed the  notes  to  him  uncanceled.  These  facts 
and  circumstances  show  that  Elam  Inteuded  to 
purchase,  and  that  the  City  Bank  of  Richmond 
tacitly  assented  to  the  sole.  Upon  no  other 
theory  can  Its  conduct  In  receiving  Elam's 
money,  and  delivering  the  notes  uncanceled, 
with  full  knowledge  that  he  intended  to  pur- 
chase them  as  an  Investment,  and  not  to  pay 
them,  be  explained. 

The  authorities  hold  that  a  transaction  like 
that  under  consideration  Is  a  purchase,  and 
not  a  payment.  It  was  sold  by  the  supreme 
court  of  the  United  States,  In  a  case  similar 
to  this,  upon  the  question  under  con^era- 
tlon,  that  "In  cases  like  that  before  us,  where 
the  Intention  to  continue  the  existence  of  the 
note,  and  not  to  cancel  It  by  payment.  Is  made 
evident  when  the  mor.ey  Is  paid  to  the  col- 
lecting agent  appointee  to  receive  \t,  and  the 
owner  of  the  note  receives  the  amount  due  to 
lUm,  the  anthoritles  susjain  the  transaction  aa 
a  puTcbase."  Dodge  v.  Trust  Co.,  93  U.  9. 
879:  Ketchum  v.  Duncan,  96  U.  S.  Carter 
V.  isurr,  113  U.  S.  737.  5  Sup.  Ct.  713:  Swope 
T.  Lefilngw^  72  Mo.  348;   McDonnell  T. 


Bums,  28  C.  C.  A.  174,  83  Fed.  866;  BrIce's 
Appeal,  95  Pa.  St  150. 

The  case  of  Bank  v.  Lay,  SO  Va.  436,  which 
was  much  relied  on  by  the  appellant's  counsel 
to  sustain  his  contention  that  the  notes  must 
be  considered  as  paid,  while  clearly  right  up- 
on the  facts  of  that  case,  sheds  but  little,  If 
any,  light  upon  this,  because  of  the  material 
difference  in  tlie  facts  of  the  two  cases.  In 
each  case  the  party  who  had  taken  up  the  pa- 
per was  a  stranger  to  it,  but  in  that  case  be 
was,  by  another  contract,  e.\pre&sly  and  pri- 
marily bound  to  pay  it,  while  In  this  case  he 
was  neither  a  party  to  the  paper,  nor  bound 
in  any  way  for  its  ijayment. 

When  one  who  Is  primarily  bound  for  the 
payment  of  a  note  takes  it  up,  It  is  a  payment 
—an  extinguishment— of  the  note,  no  matter 
what  his  Intention  may  have  been.  2  Daniel, 
Neg.  Inst  88  1236.  1238;  Bank  v.  Lay,  80  Va. 
440. 

The  notes  In  question  having  been  pur- 
chased by  Elam.  they  are  not  extinguished,  as 
appellant  contends,  but  are  existing  liens  up- 
on the  trust  subject,  and  are  entitled  to  prior- 
ity over  the  deed  of  trust  given  to  secure  her 
debt.  The  trial  court  so  held,  and  Its  decree 
upon  that  question  must  t>e  affirmed. 

Under  rule  9  of  this  court,  the  a];^>ellee3 
Elam  and  Grimmeil  insist  that  the  decree  ap- 
pealed from  Is  erroneous  In  so  far  as  it  pro- 
vides that  Marburg  shall  have  priority  over 
thein,  and  shall  be  first  paid  out  of  the  pro- 
ceeii  of  the  trust  subje(;:t,  and  ask  that  the 
decree  In  that  respect  be  corrected.  This  con- 
tention we  do  not  think  cin  be  sustalnetl. 
The  notes  heid^>y  them  respectively  were  pur- 
chase by  Elam  under  circumstances  which 
make  it  equitable  that  their  payment  should 
be  postponed  until  the  notes  held  by  Marburg 
have  been  paid.  When  Elam  acquired  them, 
one  note  was  overdue,  and  held  by  the  City 
Bank  for  collection.  It  had  no  authority  to 
sell  them,  but  of  this  Elam  bad  no  actual 
knowledge;  but  he  did  have  notice  of  cir- 
cumstances which  were  sufficient  to  put  him 
upon  Inquiry,  which  inquiry  would  have  dis- 
closed the  facts  of  the  case.  The  note  for 
690  being  overdue  when  Elam  purchased  It. 
he  acquired  nothing  but  the  actual  right  and 
title  of  the  City  Bank.  He  took  It  subject  to 
all  the  equities  to  which  It  was  subject  In  its 
bands.  Arents  v.  Com.,  18  Grat.  750;  Davis 
V.  Miller,  14  Orat  1;  1  Daniel,  Neg.  lost  I 
724a, 

The  other  note  had  not  yet  matured,  but  it 
as  well  as  the  $2,690  note,  had  upon  It  the  re- 
strictive Indorsement  of  the  Baltimore  bank, 
canceled,  according  to  SSam's  statement;  but 
still  both  indorsements  were  legible  througli 
the  pen  marks  by  which  they  were  canceled. 
These  Indorsements  destroyed  the  negotiabil- 
ity of  the  notes,  and  were  notice  to  persons 
dealing  with  the  City  Bank  that  it  held  them 
for  collection  only.  The  cancellation  of  the 
indorsements  changed  the  character  of  tbe 
notes,  and  restored  their  negotiability.  This 
was  a  material  change  ]n  tbe  character  of  the 


Digitized  by  Google 


794 


82  SOUTHKASTERN  REPOBTEB. 


(Va. 


notes,  apparent  vpon  their  face,  Bufflclent  to 
put  Elam  upon  Inquiry  (Angle  t.  Insurance 
Co.,  92  U.  S.  330:  1  Daniel.  Neg-  Inst  [4th 
Ed.}  {  7^),  xrhlch  Inquiry,  If  pursued,  would 
have  disclosed  tbe  tect  tbat  the  City  Bank 
only  held  tbe  notes  for  collection,  and  had  no 
authority  to  sell  them.  Blam  made  no  sucb 
Inquiry;  gare  no  notice  to  Marburg  of  Us  pur- 
chase; allowed  him  to  remain  under  the  belief 
that  the  notes  had  been  paid,  and  that  the  se- 
curity for  Uie  payment  of  other  notes  held  by 
bfm  was  thereby  Increased,  which  latter  ob- 
ject was  no  doubt  the  chief  reason  why  he  re- 
fused to  sell  the  larger  note  before  Its  renewal. 
If,  as  Elam  and  Orlmmell  contend,  the  trust 
property  will  sell  for  a  sum  sufficient  to  sat- 
Isfy  the  notes  held  by  Marburg  and  them- 
selves,  then  no  Injury  will  result  to  them,  ex- 
cept a  delay  of  two  or  three  years  In  getting 
their  money,  as  the  property,  by  consent.  Is  to 
be  sold  tor  one-fourth  cash,  and  the  residue 
payable  In  one,  two,  and  three  years.  If,  tm 
the  other  hand.  It  does  not  sell  for  a  suffl(^ent 
sum  to  pay  all  t&e  notes,  we  do  not  think  It 
would  be  equitable  or  Just,  under  all  the  cir- 
cumstances of  the  case,  that  Marburg  should 
flnffer  loss  resulting  from  Elam's  negligence 
when  he  purchaaed  the  notes,  and  the  delay 
of  the  holdm  In  asserting  their  claim. 

We  are  of  opinion,  tiierefore,  that  there  Is  no 
error  in  the  decree  complained  of,  and  that  It 
should  be  affirmed. 

GABDWBLL,  absent 


BEATTT  V.  BARLEY  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.  March 
16,  1899.) 

E<)0iTT— Biii  or  Bbtibw— Ebbobs  or  Law— 
Chahos  o*  Basis— DmnssAL  without 

PHSn7I>I0»— ADHIHISTXA.'TIOn. 

1.  On  a  bill  to  review  a  dccra«,  for  nror  In 
law.  the  error  muat  appear  oa  tiie  face  ot  the 
decree,  orders,  and  proceedings  in  the  cause, 
arising  (m  the  facts  either  admitted  by  the 
pleadings  or  stated  as  facts  in  the  decree. 

2.  Complalnaat's  bill  alleged  tJujt  defendant 
beld  a  trust  deed  as  aecurit/  for  a  debt  owing 
by  complainant's  deceased  husband  to  defend- 
ant, that  defendant  also  held  insurance  on  the 
life  of  decedent  as  additional  secnrity  for  tlie 
name  debt,  that  complainant,  not  knowing  de- 
fendant held  the  inauniQce.  paid  the  debt  to  ae- 
onre  the  release  of  the  trust  deed,  and  that  de- 
fendant also  collected  the  insnraace  and  refused 
to  account  to  the  estate  therefor;  and  com- 
plainant prayed  recovery  on  the  ground  that 
defendant  had  been  paid  twice.  The  answer 
denied  that  the  insurance  was  the  property  of 
the  estate,  and  the  bill  was  dismissed.  Held, 
on  a  bill  of  review,  that  com^inant  could  not 
recover  on  the  groaud  that  defendant  did  not 
have  an  Insurable  Interest  in  decedent's  life. 

8.  Complainant's  bill  against  the  administra- 
tor of  her  husband's  estate  and  a  creditor  of 
the  estate  alleged  that  the  creditor  had  collect- 
ed insurance  on  the  life  of  decedent  and  re- 
fused to  account  to  the  estate  therefor,  and 
that  thu  administrator,  through  eolluslon  with 
tbe  creditor,  had  refused  to  bring  an  action 
to  compel  an  accounting.  The  creditor's  an- 
swer denied  tbat  the  insurance  was  the  prop- 
erty of  the  estate,  and  the  administrator's  an- 


swer denied  the  eollasion,  and  alleged  that 
the  reason  that  he  had  not  sued  was  that  be 
was  unable  to  ascertain  that  such  insurance 
was  an  asset.  Hel'l.  that  a  decree  of  dismissal 
should  be  without  prejudice  to  the  right  of  com- 
plainant to  chai^  the  administrator  with  any 
sum  which  it  was  his  doty  to  collect  from  the 
creditor  ou  account  of  the  insurance  collected 
by  the  latter. 

AKieal  from  corporatloa  omrt  o£  cit7  of 

Alexandria. 

Bill  by  one  Beatty  against  Louis  C  Barl^ 
aud  another.  On  a  trial  on  bill  and  answer 
the  bill  was  dismissed.  Complainant  tiled  a 
blU  of  review,  which  was  dismissed,  and  ahe 
appealed.  Modified  and  affirmed. 

J.  A.  D.  Richards,  L.  A.  BaOey.  and  J.  M. 
Johnson,  for  appellant.  SamL  O.  BziBt  and  A. 
W.  Armstrong,  for  appellees. 

GARDWELL,  7.  In  October,  1895,  mppeh 
lant  filed  her  bin  In  the  corporation  court  of 
tiie  city  of  Alexandria  against  Lonls  O.  Barley 
and  Charles  H.  Yoke,  administrator  eta. 
of  Charles  H.  Beatty,  deceased,  alleging  that 
her  husband,  Charles  H.  Beatty,  died  In  War 
ren  county,  Va.,  In  December,  1891,  after  mak- 
ing and  publishing  his  last  win  and  testament, 
which  was  duly  probated  In  the  county  court 
of  Warren  county,  whereby  he  made  com- 
plainant his  sole  legatee  and  derlsee;  that 
Charles  H.  Yoke,  then  barely  21  years  ot  ag**. 
was  brought  from  Alexandria  dty  to  Warren 
county  for  the  purpose  of  qualifying  as  admin- 
istrator c.  t.  a.  of  her  deceased  husband,  at  the 
February  term,  1892,  of  the  county  court  of 
Warren,  Louis  C.  Barley,  also  a  cltb^  of  Al- 
exandria dty,  becoming  bis  surety;  that  com- 
plainant supposes  she  consented  to  Ihfa,  but 
that,  as  her  husband  had  just  died,  she  was  in 
great  affliction,  besides  In  no  sense  a  bnadnees 
woman,  and  her  condition  such  that  rtie  was 
Incapable  of  knowing  what  was  best.  &nd  had 
had  no  opportunity  to  cmsult  wltb  friends, 
before  consenting  to  the  qnaUflcatton  of  Yoke. 
If  she  did.  She  alleges,  further,  that,  ta  bis 
Ufietfme,  Beatty,  ba  husband,  had  taken  out 
a  policy  of  Insurance  on  his  life,  for  tiie  benefit 
of  complainant,  for  the  smn  of  wbMi 
she  realized  after  his  death;  that  Beatty  was 
seised  and  possessed  of  certain  real  estate 
in  Front  Royal,  Vs.,  which  at  his  death  was 
subject  to  a  deed  of  trust  securing  to  said 
Louis  0.  Barley  a  debt  of  tbe  principal  sum 
of  $S.O00;  and  that  complalnsqt,  desiring  to 
save  and  preserve  the  property  liable  to  tbb 
deed  of  trust,  used  and  arqiropriated  $3,000  of 
her  Insurance  money  to  pay  to  Loals  C.  Bar- 
ley the  debt  tiiereby  secured  to  him.  and  the 
Hen  of  die  deed  of  tmst  was  released  to  hv. 
She  further  charges  that,  at  the  time  she  used 
a  part  of  her  Insurance  money  to  pay  Louis 
a  Barley  the  debt  of  $8,000  secured  by  tiie 
deed  of  trust  aforesaid,  she  was  not  adTlaed 
and  Informed  that  Bailey  had  an  InsaiaiHe 
policy  on  the  Ufe  of  her  husband,  CAiu4es  H. 
Beatty,  wbldi  he.  Barley,  held  as  o^tersl 
security  for  the  debt  of  $8,060  seenred  by  the 
tmst  deed  foresaid,  which  policy  of  insinaaee 
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of  $3,000  Barley  bad  collected  after  the  death 
of  Beatty,  whereby  Barley  bad  realised  upon 
both  secHritieii  held  by  him  for  the  Bame  debt 
of  53,000  due  him,  and  bad  therefore  been 
tT^-lce  paid  the  debt,— once  by  complainant  out 
of  the  Insurance  she  had  on  the  life  of  her 
bnsband,  and  again  out  of  the  Insurance  re- 
•  allzed  by  Barley  on  tbe  policy  tadd  by  talin  on 
liie  life  of  Beatty. 

She  further  charges  that  Yoke,  as  admlnls- 
trator  of  Beatty,  has  made  no  effort  to  compel 
Barley  to  refund  this  ^,000  to  the  estate  of 
Beatl7:  that  he  has  done  nothing  In  the  way 
of  a  prefer  administration  of  the  estate,  hav- 
ing returned  no  Inventory  or  appraisement  of 
the  estate;  and  that  Barley  and  Yoke,  as  ad- 
,  mloistrator  of  Beatty's  estate,  seemed  to  be  In 
collusion  and  conspiracy,  so  that  there  can  be 
no  collection  of  Barley's  Indebtedness  to  the 
estate.  It  Is  then  charged  by  complainant 
that,  such  being  the  case,  she  Is  entitled  to 
recover  the  $3,000,  with  Interest,  due  from 
Barley;  aod  that,  as  Yoke,  the  administrator 
of  Beatty,  has  not  collected  It  or  attempted  to 
do  so,  she  has  the  right  to  resort  to  a  court 
of  equity  to  CMnpel  Barley  to  pay  over  to  her 
or  Into  court  for  the  ben^t  of  her  husband's 
estate,  this  sum  of  $3,000,  with  Interest,  real- 
ised by  him  on  the  policy  of  Insurance  whldi 
he  held  on  the  ttfe  of  Beatty  as  c(^teral  se- 
curity for  the  debt  paid  him  (Barley)  by 
complainant.  She  calls  upon  Barley  for  a 
discovery  as  to  what  insurance  he  had  on  the 
life  of  Charles  H.  Beatty;  what  company  It 
was  In;  when  taken  out;  for  whose  benefit; 
when  and  bow  much  collected  thereon;  by 
whom  the  Insurance  was  effected;  what  lo- 
tiebtedness  existed  between  him  (Barley)  and 
Charles  H.  Beatty,  etc. 

Tlie  prayer  of  the  bill  Is  that  Barley  be 
re<nilred  to  pay  the  amount  realized  by  him  on 
the  Insurance  policy  Into  court,  subject  to  the 
order  of  the  court,  and  for  general  relief. 

On  November  U,  1896,  both  Barley  and 
Yoke,  as  admhitstnrtor  of  Beatty,  answered 
the  bill,  Barl^,  in  his  answer,  admits,  or 
refrains  from  denirlng,  the  allegations  of  the 
bill,  other  than  those  that  directly  charge  or 
Intimate  that  he  procured  Yoke  to  qualify  as 
the  admlnlatrator  of  Beatty's  estate,  and  was 
then  in  collusion  or  conspiracy  with  the  ad- 
ministrator 80  that  his  hidebtednesB  to  the  es- 
tate of  Beatty  could  not  be  enforced.  Theae 
charges  Barley  Indignantly  denies  and  repels; 
and  sets  out  that  complainant  consented  to  the 
appointment  of  Yoke  as  the  administrator  of 
Betty's  estate,  upon  the  condition  that  he 
(Barley)  would  become  Yoke's  surety,  and  that 
thie  consent  was  given  after  consulttng  and 
advising  with  her  attorney;  that,  owing  to  the 
condition  of  Beatty's  affairs.  It  was  impossible 
to  get  any  man  of  business  In  Front  Royal, 
Warren  county,  to  act  as  administrator  of  his 
estate;  that  a  number  of  business  men  had 
been  api>ealed  to  to  act  as  such  administrator, 
bnt  had  declined;  that  Beatty  had  been  In 
partnership  in  Front  Boyal  with  William  H. 
Bailey,  respondent  Barlej^  ffttlier,  from 


vember,  1877,  to  Aprtl,  1882;  that  WlUljaii  H. 
Barley  died  In  Febniary  1881,  and  the  partner- 
ablp  aoeounts  between  theae  partners  had  nev- 
er been  settled,  although  William  H.  Barley's 
executor  brought  suit  for  their  settlement  In 
September,  1882. 

The  charge  that  he  had  twice  collected  the 
same  debt  of  $3,000  due  him  from  Bfeatty"* 
estate  Is  emphatically  denied  by  respondent 
Barley;  and.  In  this  connection,  he  says  tbat, 
at  the  time  the  debt  referred  to  was  paid  him 
by  complainant,  he  fully  and  daborately  ex- 
plained to  her.  In  the  presence  of  several  gen- 
tlemen, that  his  father,  William  H.  Barley,  on 
the  23d  of  July.  1879,  took  out  a  policy  of  In- 
surance on  the  life  of  her  husband  and  kda 
(William  H.  Barley's)  partner,  Charles  H.  Beat- 
ty, In  the  Equitable  Life  Assurance  Society  of 
the  United  States  for  the  sum  of  $3,000,  pay- 
able to  Anna  v.  Barley,  William  H.  Barley. 
Jr.,  and  himself,  or  the  stirvlvora  of  tiiem; 
that,  the  first  t^vo  having  died,  the  InsuraDee 
came  wholly  to  respondent,  and  that  after  the 
death  of  Beatlr  In  January,  1892.  seapondent 
collected  It. 

■  Bespondent  further  says  that  this  was  the 
only  Insurance  he  ever  had  on  the  life  of 
Charles  H.  Beatty;  that  It  was  taken  out  near- 
ly Ave  years  prior  to  the  deed  of  trust  referred 
to  in  complainant's  bill,  and  had  no  connection 
whatever  with  the  debt  secured  by  that  trust 
deed;  that  the  debt  secured  by  the  trust  deed 
was  originally  contracted  with  H.  H.  Downing, 
and  evidenced  by  the  Joint  bond  of  Obaries 
H.  Beatty  and  his  wife  (complainant),  aecured 
by  trust  deed  coi  the  real  estate  oC  complain- 
ant,—not  that  of  her  husband,— and  Downing 
afterwards  assigned  the  debt  to  respondent  for 
a  valuable  consideration;  that  the  prisctpal  of 
this  debt  was  only  $2,500;  that.  In  order  to 
relieve  her  property,  complainant,  In  February 
or  March,  1882,  did  pay  respondent  as  as- 
signee of  Downing,  the  mm  of  $3,000  In  full 
of  the  debt,  including  Interest,  but  that  re- 
spondent few  days  thereafter,  voluntarily 
paid  back  to  eomplatnant  $£00  of  the  money 
she  bad  paid  him.  and  released  the  Uen  of 
the  deed  of  trust  to  her.  Bespondent  further 
says  that,  at  the  time  of  Charles  H.  Beatty's 
death,  there  was  no  Individual  indebtedness 
between  Beatty  and  respondent;  but  owing  to 
the  unsettled  condition  of  affairs  of  Beat^, 
Barley  &  Co.,  it  is  Impossible  to  state  what  in^ 
debtedness  exists  between  Beatty  and  respond- 
ent, as  the  only  heir  and  legatee  of  WlUlam  H. 
Barley,  deceased;  and  that  respondent  believe 
and  charges  that  Beatty,  having  received  out 
of  the  assets  of  the  firm  of  Barley,  Beatty  & 
Co.  very  much  more  than  his  share  thereof. 
Is  largely  indebted  to  the  estate  of  William  H. 
Barley,  and  tliat  respondent  has  made  every 
possible  effort  to  have  a  settlement  of  the  part- 
nership affairs  of  the  firm  of  Barley,  Beatty 
ft  Co.,  b*th  in  the  lifetime  of  Beatty  and  alncc 
his  death,  but  has  been  unable  to  do  ao. 

Yoke,  as  administrator  of  Beatty,  In  hla  an- 
swer, also  says  that  It  was  with  tbe  consoit 
and  at  tlw  reaveat      complainant  that  Iw 
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qnaUfied  as  tbe  admlntetntor  of  ber  btutband'a 
estate;  that  be  was  26  yean  of  age.  Inatead 
of  barely  21,  as  alleged,  and  bad  bad  bnslneai 

experience,  etc 

He  alao  denies  and  repels  indignantly  the 
charge  of  coUnsion  and  conspiracy  between 
him  and  Barley,  bis  co-respondent,  whereby  be 
has  made  no  effort  to  collect  of  Barley  bis  In- 
debtedness to  tbe  estate  of  Beatty.  He  admits 
tbat  be  has  done  nothing  towards  collecting 
of  Barley  tbe  93,000  received  by  the  latter  on 
tbe  policy  of  Insurance  on  the  life  of  Beatty, 
bnt  says  that  the  reason  he  haa  not  done  so 
Is  that,  after  diligent  Inquiry,  be  was  unable 
to  ascerteln  that  It  was  an  asset  of  bis  deced- 
ent's estate.  Tbe  reason  given  by  this  re- 
spondent for  not  having  returned  an  Inven- 
tory and  appraisement  of  bis  decedent's  estate 
Is  that,  so  far  as  respondent  could  learn  from 
the  complainant  (widow  of  Beatty)  and  other 
sources,  be  found  nothing  to  appraise,  as  the 
astete  of  Beatty  consisted  of  his  Interests  In 
tbe  partnership  assets  of  the  firms  of  Beatty, 
Forsythe  &  Co.  and  Beatty,  Forsytiie  ft  Har- 
rison, which  partnerBblps  had  to  be  settled  up 
by  the  surviving  partners;  that  respondeiit 
had  done  -all  In  his  power  to  have  these  part- 
nership afhirs  settled;  that  suite  are  now 
pending  for  this  purpose;  that  respondent 
haa  settled  an  account  of  his  transaction  as 
administrator  of  Beatty,  and  stands  ready  to 
p«form  all  duties  devolving  upon  him  as  such 
administrator,  etc 

Upon  the  filing  of  these  answHS  at  the  No- 
vember term  of  the  court,  1895.  the  cause  was 
continued  to  the  December  term;  flien  to  tlie 
January  term;  and  then  to  the  February  term, 
1S96,  when  It  was  heard  on  tbe  bill  and  an- 
swers, and  the  exhibits'  tborewfUi,  and  the 
court  dismissed  the  bUl,  with  coste  to  req>ond- 
enta. 

In  August,  1S96,  the  complainant  filed  her 
bill  of  review,  setting  forth  tbe  allegations  of 
her  original  bill,  tbe  stetemente  and  admls- 
rions  In  the  answers  Oiereto,  and  all  Oie  pro- 
ceedings In  the  cause;  and  alleging  that  the 
deoree  dismissing  bw  original  bill  'is  errone- 
ous, and  ought  to  be  reviewed  and  reversed 
for  many  apparent  errors  and  Imperfections, 
Inasmuch  as  It  appears  by  answer  of  Louis 
0.  Barley  that  the  alleged  beneficiaries  under 
the  policy  of  Insurance  for  f3,000  had  not  any 
Interest  In  the  life  of  the  said  Charies  H. 
Beatty  when  issued,  or  at  any  time,  and  the 
said  IjouIs  C.  Barley  should  be  made  to  ac- 
count for  said  money,  as  trustee  for  complain- 
ant, or  Uiose  interested  In  or  entitled  to  the 
estate  of  said  Beatty." 

In  her  original  bill,  tbe  grounds  npon  which 
complainant  sought  the  relief  she  asked  were 
that  Barley  held  two  separate  and  distinct  se- 
curities for  one  and  the  same  debt  due  falm 
from  the  estete  of  complainant's  busband, 
Charles  H.  Beatty,  deceased,— one  a  deed  of 
trust  on  Beatty's  real  estete,  and  the  other  a 
policy  of  Insurance  on  tbe  life  of  Beatty  held 
by  Barley  as  collateral  security  for  the  debt 
secured  bj  the  trust  deed;  tbat  complainant 


bad,  ont  of  her  own  money,  paid  Barley  the 
dd>t  Uins  secured,  and  Barley  had  also  col- 
lected the  amount  of  the  insurance  policy 
($S,000).  whereby  be  bad  been  twice  paid  the 
same  debt,  and  refused  to  refund  to  ai^- 
lant,  or  to  the  estate  of  Beatty,  tbe  amount 
Improperly  received  by  him  on  the  policy  of 
insurance. 

Tbe  original  bill  Coes  not  allege  that  Bar- 
ley had  no  InsuraMe  Interest  to  tbe  life  ot  Be- 
atty. On  the  contrary,  It  sete  out  a  state 
of  facte  upon  which  Barley  Is  shown  to  have 
had  an  Insnrable  Interest  on  the  life  of  Beat- 
ty; and  the  allegation  Is  made,  upon  the  facte 
steted,  that  he  did  have  such  Interest,  because 
of  the  debt  due  blm  from  Beatty. 

The  grounds  upon  which  appellant  aeeka  to 
recover  of  Barley  tbe  amount  realised  by  him 
on  the  poUcy  of  taisurance  on  the  life  of  Beat- 
ty, set  ont  In  bet  bin  of  review,  are  sol^y  tbat 
tbe  beneficiaries  named  in  the  policy  of  insur- 
ance in  question  bad  not,  at  tbe  time  the  pol- 
icy was  issued,  or  at  any  other  time,  an  In- 
surable Interest  In  tbe  life  of  Bratty. 

On  a  bill  to  review  a  decree  oa  tbe  ground 
of  error  In  law,  tbe  errors  must  be  aucb  as 
appear  on  the  face  of  the  decrees,  orders,  and 
proceedings  to  the  cause,  arising  on  the  facte 
either  admitted  by  the  pleading  or  steted  as 
facte  to  the  decrees;  but.  If  the  error  be  eiror 
of  judgment  to  tbe  determination  ot  facts, 
audi  errors  can  be  corrected  only  by  appeal. 
RawUngs'  Ex'r  v.  BawUnga,  T5  Ya.  76;  1 
Bart  Cb.  Prac.  p.  882. 

Am  was  said  by  the  learned  Judge  of  tbe 
court  below,  to  a  written  optoion  made  a  part 
of  the  decree  dismissing  the  bill  of  review: 
"In  tbe  bin  of  review  the  complainant  entire- 
ly changes  her  position,  which  cannot  be  done 
In  a  bill  of  review.  This  lies  only  for  error 
apparent  on  the  face  of  the  decree  con^UUn- 
ed  of  and  the  proceedii^  to  the  cause  In 
which  it  la  entered,  and  tbe  'proceedtogs*  to 
this  case  only  means  the  bill  and  answers,  so 
far  as  responsive  If  the  answen  disclosed 
anything  to  favor  at  the  con^lalnant.  die 
could  have  amended  ber  bill,  bnt  the  decree 
could  only  have  been  based  on  the  allegations 
of  the  bill.  The  auctions  of  tbe  bill  were 
fully  responded  to  and  denied  by  the  answers. 
BO  far  as  material." 

The  complainant  neither  amended  ber  bill 
nor  offered  any  evidence  to  support  of  its  al- 
legations, although  the  cauae  was  continued 
from  the  Novembo'  term  of  tbe  court  IS&o. 
over  two  totervening  terms,  to  tbe  February 
term,  1800.  The  decree  then  made  upon  the 
original  bill,  the  answers,  and  exhiblte  there- 
with, was  dearly  a  proper  decree,  and.  had 
the  court  below  decreed  tbe  relief  sought  by 
tbe  bill  of  review,  it  would  have  been  the  ad- 
judication of  an  mtlrely  different  case  Crom 
that  made  to  tbe  original  bllL 

We  are  of  <4;ilnlon,  however,  that  tbe  decree 
dismissing  tbe  blU  of  review  appealed  from 
oo^t  to  have  sbown  itearly  that  It  was  done 
without  prejudice  to  tbe  right  of  the  com- 
^alnaat  to  bavs  the  administrator  e.  t  a.  ^ 
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her  deceased  husband  (Charles  B.  Beatty) 
charged  with  any  sum  which  It  was  his  duty 
to  collect,  but  which  he  failed  to  collect,  from 
Louis  C.  Barley,  on  account  of  the  policy  of 
insurance  held  by  him  on  the  life  of  Beatty. 

This  courr  will  therefore  so  amend  the  de- 
cree appealed  from,  and.  aa  amended,  aflOnn  it 

BUCHANAN  and  HARRISON.  JJ.,  abaent 


HAIRSTON  T.  OOMHONWEAE/TH. 
(Supreme  Court  of  Appeals  of  Vlrginta.  March 
28,  1880.) 

RiPB— TsBmoT— CsBTxnnnr— Btidbnob— Strr- 

VIOIBHOT. 

1.  Where  an  Indictment  in  a  single  count 
charges  a  person  named  with  an  attempt  to 
cuiiimit  rape  on  a  certain  female,  a  verdict, 
''We,  the  Jury,  find  the  prisoner  guilty  of  at- 
tempted rape,  and  fix  bis  punishment  at  eight 
years  in  the  penitentiary,"  is  not  uncertain. 

2.  On  a  trial  for  an  attempt  to  commit  rape, 
prosecutrix  testified  that  accused  rode  up  about 
noon,  and  commenced  talking  to  her  in  the 
yard;  that  he  then  made  an  indecent  proposal, 
got  oft  his  mule,  started  towards  her,  renew- 
fng  the  request,  and  made  a  motion  as  if  to 

eull  up  her  clothes,  but  that  she  dodged,  and 
e  did  not  touch  her}  that  she  threw  a  atone  at 
him  and  screamed;  that  he  adTauced  further, 
and  she  threw  more  stoops  at  him,  whereupon 
he  rode  away;  and  that  her  father,  mother, 
and  sister  were  in  the  Iiou^e,  but  did  not  see 
the  trouble  or  hear  her  screams,  ffsld,  that 
the  evidence  did  not  sustain  a  couTictton. 

Error  to  Henry  eonnty  court 
One  Haliston  was  conTlcted  of  an  oflaiae, 
and  he  brings  error.  Reversed. 

William  M.  Peyton,  for  plaintiff  In  error. 
The  Attorney  General,  for  the  Conuuoawealth. 

RIELT,  X  The  first  assignment  of  error  is 
that  the  verdict  of  the  jury  ts  defective  for 
uncertainty. 

The  indictment  contains  a  single  comit,  and 
cdiarges  the  accused  with  an  attempt  to  com- 
mit rape  upon  a  certain  female.  The  verdict 
of  the  Jury  Is  In  these  words:  "We,  the  jury, 
find  the  prisoner  guilty  of  attonpted  rape,  and 
lix  his  punishment  at  eight  years  In  the  peni- 
tentiary." 

The  verdict  of  a  Jury  In  a  crUnlnal  case  Is 
always  to  be  read  In  connection  with  tbe  in- 
dictment; and  if,  upon  reading  them  together, 
tbe  meaning  of  the  verdict  Is  certain,  this  is 
sufficient  Hoback's  Case,  28  Orat.  922.  The 
indictment  In  this  case  charges  tbe  prisoner 
irltb  an  attempt  to  commit  rape,  and  names 
the  female  upon  whom  the  att^pt  was  made. 
The  verdict  is  a  direct  response  to  the  Issue 
of  gnilty  or  not  guilty,  whlcb  tbe  jury  were 
sworn  to  try.  It  finds  the  prisoner  guilty  of 
attempted  rape,  and  ascertains  his  punish- 
ment It  was  not  necessary  to  Insert  bis  name 
m  the  verdict.  The  verdict,  by  the  use  of  the 
word  "prisoner,"  Identifies  the  person  named 
In  tbe  indictment,  In  cnstodyi  and  on  trial,  as 
tbe  person  guilty  of  tbe  offense,  snd  finds  him 
gu!lty  of  attempted  rape;  that  is,  of  the  at- 
tempt to  commit  rape,  with  which  be  Is  char- 


ged in  the  Indictment  TUa  is  plainly  the 

meaning  of  the  verdict 

The  only  other  assignment  of  error  Is  the  re- 
fusal of  the  court  to  grant  tbe  accused  a  new 
trial.  Tbe  Inidufflciency  of  the  evidence  to  war- 
rant tbe  verdict  was  the  ground  of  the  motion 
for  a  new  trial. 

Tbe  court  Is  of  opinion  that  this  error  Is 
well  assigned.  To  sustain  the  charge  of  an 
attempt  to  commit  rape,  there  must  be  evi- 
dence of  force,  or  of  an  Intention  on  the  part 
of  tbe  offender  to  use  force  In  the  perpetration 
of  the  heinous  offense.  If  It  should  become  nec- 
essary to  orercome  the  will  of  bis  victim.  1 
Blah.  Cr.  Law  (7th  Ed.)  S  781;  3  Am.  &  Eng. 
Enc.  Law  (New  Ed.)  258;  Com.  v.  Fldds,  4 
Leigh,  648;  State  v.  Massey,  86  N.  C.  6S8;  and 
State  V.  Kendall  (Iowa)  34  N.  W.  843. 

The  evidence  of  the  prosecutrix  Is  that  the 
accused  came  to  ber  father's  house,  riding  up- 
on a  mule,  and  commenced  talking  to  her,  as 
she  stood  in  tbe  edge  of  the  yard,  about  pay- 
ing blm  for  some  work  that  he  bad  done,  and 
followed  it  up  by  making  to  ber  an  Indecent 
proposal;  that  he  then  got  down  off  bis  mnte, 
and  started  towards  ber,  renewing  his  Indecent 
request,  and  making  a  motion  at  her  and  v^ 
close  to  her  as  if  he  would  pull  up  her  dress, 
but  did  not  touch  her;  that  she  jumped  to  one 
side,  and  dodged  him,  screamed,  lacked  up  a 
stone,  and  threw  It  at  bim;  that  he  advanced 
on  her  after  she  threw  the  stone;  and  that 
she  then  threw  three  more  stones  at  him, 
when  be  turned  away,  got  on  his  mule,  and 
left. 

Hie  occurrence  took  [dace  between  12  and  1 
o'clock  In  tbe  day.  In  the  edge  of  tbe  yard  of 
tbe  fother  of  tbe  prosecutrix,  about  50  yards 
from  the  bouse,  and  In  s^ht  of,  and  Very  near, 
the  house  of  a  colored  family.  No  one  wit- 
nessed tbe  occurrence  or  heard  tbe  screams. 
Tbe  father  and  mother  of  the  prosecutrix 
were  In  tbe  house,  sick  In  bed;  and  her  sister 
was  in  the  back  room,  washing  dishes,  with 
the  front  door  shut. 

The  whole  evidence,  taken  together.  Is  of 
a  very  doubtful  and  Inconclusive  character. 
There  was  no  attempt  to  use  force,  no  threat, 
only  sollcltatlw.  The  absence  of  all  violence, 
and  of  evidence  of  any  tnt^tlon  to  use  f<n:ce, 
If  necessary  to  overcome  the  will  of  the  prose- 
cutrix, the  time  and  the  place,  and  all  the  sur- 
rounding  circumstances,  Invest  tbe  charge  witb 
very  great  Improbability.  However  reprehen- 
sible Is  tbe  conduct  of  the  accused,  the  evi- 
dence is  consistent  vlfh  a  desire  on  his  pait  to 
have  sexual  interconne  witb  the  prosecutrix, 
but  without  evidence  of  an  Intention  to  use 
force.  If  necessary,  to  gratify  his  desire,— only 
iwrsusslon.  The  guilt  of  a  party  Is  not  to 
be  Inferred  because  the  facts  are  consistent 
with  his  guilt  but  they  must  be  inconalstoit 
with  his  innocence. 

The  court  Is  of  ophilon  tiiat  the  county 
court  erred  In  refusing  to  grant  the  plaintiff 
In  error  a  new  trial,  for  which  error  Its  Judg- 
ment roust  be  reversed,  the  verdict  of  tbe  Jury 
set  aside,  and  a  new  trial  awarde^. 
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STATE  V.  KNOTT, 
ffhipreme  Ovart  of  NMth  OanOiBA.   April  18, 

i88e.) 

WxuBM  pETOoaw-  What  Ooiistitotbs, 
Prowcutor  went  to  accnsed,  and  said  he 
nnderstood  ho  was  agent  for  F.,  who  would 
famish  money  to  any  one  at  the  rate  of  $10 
ft>r  each  91  invested;  and  afterwards  on  the 
same  day  he  made  a  bargain  with  acettaed  that 
on  payment  at  $21.50  accated  would  procure 
$150  for  him  fnmi  F„  and  accused  told  him  be 
had  famished  money  at  those  rates  to  others, 
fleltf,  the  money  not  havini;  been  furnished  aa 
agraed,  that  it  did  not  eonstitate  obtaining  mofi- 
ey  under  false  pretenses,  ance  there  was  no  false 
representation  of  a  subsisting  fact. 

AM>e*l  from  superior  coart,  Forasrtb  coua- 
tjl  M^ra,  Judge. 

Olcero  Knott  waa  convicted  of  obtaining 
mmer  nader  false  pretenses,  and  he  appeals. 
Berersed. 

"iixton  8t  Sbvp,  for  aiQwIUnt.  Tbe  Attor- 
ney Ocneml,  for  ttw  State. 

FAIBGLOTH,  0.  J.  The  ddlendant  It  In- 
dictad  for  obtaining  money  imder  a  telae  pre- 
tenae.  Oode.  1 1026.  The  state's  wltneaa  tee- 
tlfled  that  "he  went  to  tbe  detteidant.  Knott, 
and  told  him  be  understood  he  was  an  ageat 
for  one  Franklin,  who  would  fomlBh  good  and 
lawful  money  to  any  one  at  the  late  of  $10 
for  each  $1  invested,  and  that  be  afterwards 
on  the  same  day  made  a  bargain  with  d^nd- 
ant,  Knott,  that  npon  tbe  payment  of  $21.50 
the  said  Knott  was  to  procure  for  blm  from 
said  Franklin  the  sum  of  $150;  that  defend- 
ant, Knott  tM  Urn  be  had  furnished  money 
at  these  rates  for  Ogbum,  HIU  ft  Oo."  and 
others;  fnrtbo-,  that  said  money  had  not 
been  received  by  hbn.  Does  this  erldence 
ooastttttte  an  Indictable  trfCense  under  our 
Oode?  It  does  noL  It  diows  a  promise  to  be 
perbmned  In  tbe  future,  but  does  not  show 
a  false  representation  of  a  subslstli«  fact 
TUi  question  was  fully  explslnwl  in  State  t. 
Pblfer,  66  N.  C  3^,  which  baa  been  follow- 
ed as  a  leading  case.  There  it  was  held  that 
'^ere  must  be  a  false  represenbtion  of  a 
sobslstliq;  fact  calcidated  to  deceive,  and 
which  does  decelTe,"  but  it  does  not  extend 
to  mere  tzldu  of  trade.  It  makes  no  diflereaMe 
wbatber  the  proeecntor  was  a  prudent  or  Im- 
prodent  man,  or  one  easily  imposed  upon; 
far,  if  he  was  deceived.  It  was  done  by  a 
promise,  and  not  by  a  &lse  reiwesentatlon  of 
an  existing  fact  New  trlaL 


MITCHELL  et  aL  T.  CORPENING  ct  aL 
(Sapreme  Court  of  North  Carolina.   April  18, 

1899.) 

WaU— MmTAL  IKOOHFETSMOT  —  EVIDENOB  — Ilf- 

STHU0T1OS8— New  Triai/— Jdbt — Counsel. 

1.  For  an  attorney  in  a  cause  to  give  the 
jurors  in  the  box  a  drink  of  water  at  their  re- 
qti«^  is  not  cause  for  n^w  trial. 

2.  To  refuse  an  instruction  on  insanity  in  a 
will  contest,  where  the  evidence  tends  to  prove 
Imbecility  tadj,  la  not  error. 


3.  It  is  not  error  to  refuse  an  Instrucdoi. 
which  is  covered  by  the  main  charge. 

4.  In  proving  imberility  of  a  testatrix,  evi- 
deace  of  gradual  decline  having  been  intro- 
duced, her  mental  incapacity  a  few  daya  aftei 
execution  of  the  will  may  be  shown. 

Appeal  from  superior  court  Caldwell  coun- 
ty; Oobl^  Jndgsw 

F.  B.  Mitchell  and  others  filed  a  caveat  tc 
a  will  propounded  by  A.  J.  Oorpenlng  and 
othei's.  From  a  judgnunt  for  caveators,  pro- 
pounders  appeal.  Affirmed. 

Eduund  Jones,  for  appellees. 

MOXTGOMERY,  J.  Tbe  appellants  were 
not  represented  bete  by  counsel,  nor  was  there 
a  brief  filed  In  their  behalf;  tn  fact,  the  case 
on  their  port  seems  to  have  been  abandoned: 
and,  upon  our  reviewing'  It  we  fe^  safe  In 
saying  tbat  In  that  respect  at  least  their 
course  was  a  wise  one. 

Tbe  first  exception  was  to  what  the  appel- 
lants call  the  condtict  of  one  of  the  counsel  of 
the  caveators  on  the  trial.  The  offending 
lawyer  during  the  trial,  in  open  court,  went 
to  tbe  water  pitcher  near  the  Jury  box.  and 
quenched  his  own  thirst  with  a  glass  of  water: 
several  jurors;  taking  tbe  contagion,  gave  him 
a  sign  that  th^  too  would  like  to  partake  of 
the  cooling  draught,  whereupon  he  politely 
waited  on  them.  For  which  cause  it  Is  in- 
sisted that  the  supreme  court  ought  to  grant 
a  new  trial  of  the  case.  Tbi^  to  ns,  seem^ 
to  be  trifling  with  the  court 

Tbe  second  exception  was  to  the  refusal  of 
bis  honor  to  Instruct  the  jury  that  "sanity 
the  natural  and  usual  condition  of  tbe  human 
mind,  and  every  person  Is  presumed  to  be 
sane.  If  the  deceased  was  not  Insane,  thee 
tbe  execution  of  her  will  was  a  valid  one." 
The  first  sentence  of  the  requested  Instruc- 
tion was  taken  word  for  word,  from  the  opin- 
ion of  the  court  In  tbe  case  of  Wood  v.  Saw- 
yer,. 62  N.  C.  277.  In  that  case  the  caveat  to 
the  win  was  filed  on  the  alleged  gi%>und  of  the 
insanity  of  the  testator.  In  the  case  before 
us  the  foundation  of  the  caveat  to  the  will 
Is  not  the  alleged  Insanity  of  the  testatrix  at 
the  time  of  its  execution,  but  her  Imbecility 
of  mind  growing  out  of  weakness  produced  by 
a  long-continued  Illness;  and  there  was  not 
a  syllable  of  the  evidence  Introduced  for  tbe 
purpose  of  showing  Insanity  of  the  testatrix, 
or  that  tended  to  prove  It.  There  was,  how- 
ever, testimony  strongly  tending  to  prove  im- 
becility (total  mental  incapacity),  as  well 
great  physical  echaustion  from  weakness  and 
disease.  The  Instruction  could  not  have  been 
given  In  any  view  of  the  case. 

The  third  exception  was  to  the  refusal  of 
the  court  to  charge  tbe  jury  "that  the  cavea- 
tors Impeaching  the  validity  of  tbe  will  must 
affirmatively  show  the  want  of  capacity,  or  tbe 
exercise  of  undue  Influence,  which  Is  deflned 
to  be  influence  by  fraud  or  force,  and  they 
must  show  its  application  to  the  making  of  tb« 
will  Row  this  exception  could  be  insisted  on. 
In  the  face  of  the  Instruction  on  the  poIiU 
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vMch  hlfl  bourn  gare  In  the  general  chaxg^ 
Is  a  puzzle  to  us.  HU  botior  said:  "Did  she, 
the  uld  Lndnda  L.  Tnttle,  at  the  time  of 
tlie  ezecutloD  of  the  sczlpt  or  writing  In  quea- 
tion,  liare  sufliclent  mental  capacity  to  undei- 
Btand  the  nature  and  character  of  the  proper^ 
disposed  of,  to  whom  she  wu  givli^  her 
property,  and  how  she  waa  disposing  of  the 
property?  If  so,  then  she  was  of  sound  mind 
and  memory,  wlthtn  the  meaning  of  the  law; 
If  not.  then  had  not  testamentary  ca- 
pacity. The  law  la  that,  to  be  of  sound  and 
disposing  mind  and  memory,  so  as  to  be  capa- 
ble of  making  a  valid  will,  the  deceaaed  must 
at  the  time  of  executing  the  paper  writing 
have  had  sufficient  mental  capacity  to  under- 
stand the  nature  and  character  of  the  prop- 
erty disposed  o(  to  whom  she  was  wllllog 
I^  and  bow  she  was  disposing  of  her  property. 
If  at  the  time  of  the  alleged  ezeentlon  of  the 
said  writing  the  said  testatrix  bad  the  car 
paclty  to  know  what  she  was  doing,  and  was 
capaUe  ot  understanding  the  nature  and  char- 
acter of  tite  property  disposed  of.  to  whom 
and  In  what  way  she  was  disposing  of  her 
property,  thw  her  mental  capacity  would  be 
sufficient.  On  the  question  of  undue  Influence 
the  real  Inquiry  to  be  detmnlned  Is:  Did 
the  said  Lucluda  L.  Tnttle,  deceased,  make 
and  execute  the  alleged  wlH,  In  all  its  provl- 
slona,  of  h&e  own  free  will  and  volition,  so 
Uiat  It  now  expresses  ho*  own  wishes  and 
Intentions,  or  was  she  constrained  or  coerced 
through  the  undue  Influence,  restraint,  or  co- 
ercion of  others,  In  making  her  win,  to  act 
against  her  own  desire  and  Intentlcm,  as  re- 
gards the  disposltltm  of  her  property  or  any 
part  of  It?  And  the  Jury  are  Instructed  that 
the  Influence  exercised  over  a  testator  or  tea- 
tatrlx,  which  the  law  regards  as  undue  or 
lUegaU  must  be  such  as  to  destroy  her  ftee 
agency  In  the  matter  of  making  the  will;  but 
It  matters  not  how  little  the  influence,  if 
her  free  agency  Is  destroyed  It  vitiates  the  act 
which  Is  the  result  of  it;  and  the  amount  of 
.undue  Influence  which  will  be  sufficient  to 
invalidate  a  will  may  vary  with  the  strength 
or  weakness  of  the  mind  of  the  testatrix,  and 
the  influence  which  would  subdue  and  con- 
trol a  mind  and  win  naturally  weak,  or  one 
whi^  had  become  impaired  by  age,  disease, 
or  other  cause,  might  have  no  effect  to  over- 
come a  mind  naturally  strong  and  unimpaired. 
The  Jury  are  instructed  thst  any  influence 
exercised  upon  the  testatrix,  If  proved,  by  rea- 
son ot  which  her  mind  was  so  embarrassed 
and  restrained  in  Its  operations  that  she  bad 
not  control  ot  her  own  oplnl^ms  and  wishes  In 
respect  to  the  dispodtlon  of  her  estate,  was 
undue  Influence,  within  the  meaning  of  the 
law.  It  Is  not,  however,  unlawful  for  one  by 
hcmest  advice  or  persuaaJon  to  Induce  a  person 
to  make  a  wfll  or  to  influence  him  In  the  dis- 
position of  bis  property  by  win.  To  vitiate  a 
wlU  on  account  of  undue  Influence  It  must 
appear  from  the  evidence  that  there  was  some- 
thing wrongfully  done,  amounting  to  a  ^ecles 
of  fraud  or  moral  force  and  coercion  or  other 


improper  conduct  destn^ug  free  agency,  so 
that  the  wlU  does  not  express  the  real  wishes 
of  the  testatrix  or  testator,  but  those  of  some 
otiier  person."  Several  exc^Iona  were  made 
to  the  charge  of  his  honor;  but,  upon  an  ex- 
amination of  them,  they  are  foimd  to  be  no 
more  meritorious  than  those  to  the  refusal  of 
his  honor  to  give  the  special  Instmctlons  re- , 
quested. 

One  of  tbB  objections  made  1^  the  pro- 
pouudcTs  to  a  part  of  tiie  evidraice  Is  of  suffi- 
dmt  impOTtance  to  be  conitidered.  The  testa- 
trix had  been  sick  some  year  or  more,  and  In  . 
bed  for  the  two  or  three  months  iweceding  her 
death.  Tlie  evidence  of  the  caveators  tended 
to  prove  that  the  mfnd  and  body  of  Qie  tes- 
tatrix had  gradually  declined  and  weakened 
from  her  Img  and  serious  sickness,  tUl  her 
death;  and  there  was  evid«iee  tending  to 
show  that  when  the  wlU  was  aecuted  sdie 
did  not  have  testamentary  capacity,  and  her 
bodfly  strength  was  almost  exhausted.  In  c<m- 
nection  with  that  matter,  a  witness  was  al- 
lowed to  testify,  over  the  objection  of  the  pro- 
pounders  (appellants),  that.  In  a  very  few 
days  after  the  execution  of  the  win,  he.  In 
company  with  the  pastor  of  the  testatrix,  went 
to  see  her,  and  that  she  waa  found  utterly 
unable  to  understand  or  to  comprehend  any- 
thing he  said  to  her.  If  the  testatrix  had  had 
a  protracted  Illness,  and  there  bad  been  a 
gradual  weakening  erf  the  body  and  mind  until 
her  death,  and  1^  at  the  tUne  of  the  execution 
of  the  will,  she  was  not  of  testamentary 
capacity,  and  so  weak  that  she  had  to  be 
lifted  up  to  sign  the  paper,  then  we  think  that 
her  condition  of  mind  at  that  time  was  some 
evidence  of  what  her  mental  condition  waa 
when  ^he  will  was  made.  In  Norwood  v. 
Marrow,  20  N.  C.  442,  thia  court  held:  "It 
seems  to  us  that  the  evidence  offered  of  the 
bargainor's  declaration,  connected  with  his 
conduct  the  next  day,  was  relevant  and  prop- 
er. When  the  inqnliy  is  wheth»  a  particuUir 
malady,  mental  or  corporal^  eidsted  at  a  par- 
ticular time.  Its  existence  previously  and  Just 
up  to  the  period,  and  Its  existence  also  Juat 
afterwards,  furnished  together  the  strongest 
presumption  that  the  disease  was  seated  In 
the  system  at  the  given  period."  The  prin- 
ciple of  evidence  announced  in  the  last-named 
case  Is  not  precisely  like  that  Invcdved  in  this 
case,  but  we  think  there  is  an  analogy  be- 
tweea  them.  There  waa  no  error,  and  the 
Judgment  Is  alBrmed. 

FITRCHES,  J.,  did  not  sit  on  the  hearing  of 
this  case. 


BALK  V.  HARRIS. 
(Supreme  Conrt  of  North  CaroHna.    April  18, 

1899.) 

QAHKIBHsraKT— 'NOTtBESIDSNT  QaRNIBHEB. 

Unless  a  nonresident  garnl^ee  have  per- 
BoniiIt7  of  the  debtor  with  him.  or  his  debt  Is 
payable  in  the  state  where  garnished,  the  gar- 
nishment  is  a  nullity. 
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Fetitloa  Cor  retiearliig.  Dismissed. 
For  former  opinion,  see  80  S.  S.  818L 

CLARK,  J.  This  Is  a  petition  to  rehear  the 
decision  reported  in  122  N.  C.  64,  30  S.  E.  318. 
The  judgment  of  another  state,  condemning 
the  debt  due  by  Harris  to  Balk,  can  only  be 
recognized  as  valid  here  when  that  court  ac- 
quired jurisdiction.  It  was  not  founded  on 
personal  service,  but  it  Is  contended  that  the 
Maryland  court  acquired  jurisdiction  by  at- 
taching the  debt  due  Balk  by  serving  uotlce 
upon  Harris,  who  was  traosiently  in  the  city 
of  Baltimore.  The  situs  of  the  debt  for  pur- 
poses of  taxation,  and  nsualiy  for  all  purposes, 
is  with  the  creditor.  But  there  are  many 
states  whose  courts  hold  thst,  for  the  purposes 
of  attachment,  the  situs  of  the  debt  Is  at  the 
residence  or  domicile  of  the  debtor.  The  con- 
flicting authorities  are  summed  up  and  array- 
ed In  the  notes  to  Railroad  Co.  t.  Smith  (Miss.) 
19  Lawy.  Rep.  Ann.  577  (s.  c.  12  South.  401). 
whose  accomplished  editor  sums  up  a  carefnl 
review  of  tlie  authorities,  as  follows:  "The 
true  doctrine  seems  to  us  to  be  that  no  jurls- 
dlctlmi  can  be  obtained  to  condemn  a  debt  due 
to  a  nonresident  unless  Jurisdiction  of  bis  per- 
son Is  obtained;  that  Is,  tbat  the  situs  of  the 
debt,  for  the  parpoee  of  garnishment.  Is  at  the 
residence  of  the  creditor.  To  hold  that  such 
situs  is  vlth  tbe  debtor  seems  against  reason, 
because  he  has  no  property  in  the  debt,  and 
because  It  allows  a  proceeding  to  condemn 
one's  property  to  be  pfosecnted  wlUiout  no- 
tice to  him.  or  representitlon  hj  any  one  who 
cares  for  the  protection  of  his  Interests.  Such 
a  proceeding  seems  udwortby  to  be  called  'due 
process  of  law.* "  niere  Is  logic  and  force  In 
Qtese  vle^  If  It  were  an  open  gaestlAn  with 
ub;  but  North  CaroUna  la  one  of  the  states 
whose  courts  have  held  that,  for  purposes  of 
an  attachment,  the  situs  of  a  debt  is  where 
the  -debtor  reside.  Cooper  v.  Seairity  Co., 
122  N.  a  463,  30  8.  B.  348;  WInfree  T.  Bag- 
ley,  102  N.  C.  519,  9  S.  B.  108. 

The  apparent  inconsistency  or  hardship  of 
such  ruling  is  much  lessened  by  the  uniform 
holding  by  courts  of  that  line  of  thought  thst 
the  attachment  of  the  debt  can  only  he  made 
where  the  debtor  resides,  and'can  have  no 
validity  If  levied  upon  him  when  only  passing 
through,  or  transiently  In,  another  state.  It 
Is  fhna  stated  In  8  Am.  &  Eng.  Ehic.  Law, 
1129. 1130:  "Choses  In  action  upon  which  the 
garnishee  Is  liable  are  not  to  be  considered  as 
following  tbe  former  wherever  be  may  be 
translenQy  found,  to  be  there  taken,  at  tbe 
will  of  a  third  ^rsou,  within  a  jurisdiction 
where  neither  snch  debtor  nor  his  creditor  re-' 
Bides.  As  a  general  rule,  therefore,  the  courts 
of  a  state  cannot,  by  their  service  of  process 
upon  an  inhabitant  of  another  state  transient- 
ly within  their  jurisdiction,  charge  such  person 
as  garnishee.  But  If.  when  so  served,  the 
garnishee  have  in  bis  possession,  within  the 
atate,  money  or  property  of  the  defendant,  or 
luui  contracted  to  pay  money,  or  deliver  prop- 
erty, within  snch  jurisdiction,  be  may  be  char- 


ged." This  Is  sustained  by  uniform  decisions 
(many  of  which  are  there  stated  In  the  notes), 
among  many  others:  Smith  v.  Eaton,  36  Me. 
298;  Lovejoy  v.  Albee,  33  Me.  415;  Sawyer 
T.  Thompson,  24  N.  H.  510;  Baxter  v.  Vincent, 
6  Vt  614;  Ray  v.  Underwood.  8  Pick.  302; 
Hart  V.  Anthony,  IB  Pick.  445;  Cronln  v. 
Foster.  13  R.  I.  196.  In  tbe  last  case  It  Is 
said:  "When  a  person  transiently  In  another 
state  Is  sued  for  bis  own  debt.  It  Is  a  different 
case.  But  if  a  person  ijj  garnishment  is  com- 
pelled, in  order  to  satisfy  a  debt  not  his  own, 
but  due  from  one  of  his  creditors,  to  pay  bis 
own  debt.  In  a  mode  very  different  from  that 
In  which  he  would  otherwise  have  paid  it.  It 
would  be  a  hardship."  The  court  proceeding, 
admits  the  recognised  exceptions  above  stat- 
ed, that  the  foreign  court  could  acquire  juris- 
diction by  service  upon  a  garnishee  transient- 
ly within  the  state,  (1)  when  the  garnishee 
has  personal  chattels  of  the  debtor  with  him 
(which  usually  could  be  attached  without  gar- 
nishment), and  (2)  when  the  debt  due  by  the 
garnishee  is  contracted  to  be  paid  within  the 
stnte.  Among  other  cases  to  same  effect: 
Wright  v.  Railroad  Co.,  19  Neb.  175,  27  N.  W. 
00,  In  which  it  is  said  (page  182,  19  Xeb.,  and 
page  94,  27  N.  W.):  "The  rule  Is  well  settled 
that  garnlshmeDt  served  upon  a  nonresident 
of  tbe  state,  but  temporarily  within  It,  is  not 
effectual  as  an  attachment," — citing,  to  same 
purport.  Green  v.  Bank,  23  Conn.  4ri2;  Casey 
v.  Davis.  100  Mass.  124;  Sawyer  v.  Thompson. 
24  N.  H.  510;  Lawrence  v.  Smith.  45  N.  H. 
633;  Nye  v.  LIscombe,  21  Pick.  263;  TlngAey 
V.  Batoman,  10  Mass.  343;  Jones  v.  Winches- 
ter, 6  N.  H.  49T;  Mathews  r.  Smith.  13  Keb. 
100,  12  N.  W.  821;  Danforth  v.  Penny,  3 
Mete.  (^lass.)  504;  Gold  t.  Railroad  Ga.  1 
Gray,  424.  In  Bush  v.  Nance,  61  Miss.  237.  It 
is  said  tliat,  unless  the  debt  of  the  nonresi- 
dent garnishee  was  payable  In  the  state  where 
garnished,  '*he  was  not  subject  to  garnishment 
In  that  state,  and  the  writ  served  on  him  there 
was  a  nullity,  and  this  seems  settled  law  by 
the  authorities.  The  reason  Is  that  the  court 
entertaining  a  garnishment  must  have  some 
jurlsdlctl<m  over  the  thing  garnished,  and 
where  the  garnishee  Is  a  nonresident  has  In 
his  bands  no  property  belonging  to  the  prin- 
cipal debtor,  and  owes  him  nothing  payable 
within  that  state,  the  jurisdiction  la  defeated. 
Such  is  tbe  welt-settled  law.  Drake.  Attachm. 
(5th  Ed.)  U  474.  476,  and  cases  there  cited." 
This  is  sustained  by  reference  to  the  dtatlon 
from  Drake  on  Attachment  and  also  hj  Wap. 
Attachm.  228.  There  are  many  other  cases 
to  same  effect,  among  them  Sqnalr  r.  Shea.  26 
Ohio  St.  043;  Ralhmid  Co.  ▼.  BarnhUI.  »i 
Tenu.  30o,  19  S.  W.  21;  Commercial  Nat. 
Bank  of  Chicago  v.  Chicago,  M.  &  St  P.  Ry. 
Co..  45  Wis.  172.  The  defect  being  jnrlsdic- 
tlonal,  the  garnishee  cannot  waive  It,  becaus<^ 
It  Is  not  with  him  a  personal  matter,  and  bv 
has  no  right  to  prejudice  the  defendant 
Rlndge  T.  Green,  52  Vt  204;  Wap.  Attacbm. 
228;  Drake,  Attachm.  1 476. 
Inasmuch  as  an  attachment  Is.  to  effect  n 
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proceedlziK  by  tbe  principal  debtor  (tbe  defend- 
ant In  the  action),  In  tbe  name  of  the  plaintiff, 
agalDst  tbe  garniabee,  it  is  thus  properly  held, 
even  In  those  courts  which  bold  that  the  aitua 
of  a  debt  for  this  purpose  la  with  the  debtor 
(garniabee),  that  the  action  most  be  brought 
where  be  "residas"  or  "haa  his  domicile," 
since  It  la  there  that  his  creditor  must  have 
sued  bim.  One  or  two  cases  unguardedly  say 
tbe  action  may  be  brought  "wherever  the  debt- 
or [garnishee]  may  be  fonnd,"  but  the  context 
and  the  facts  in  those  cases  show  that  they 
mean  where  be  may  be  found  "resident"  or 
"domiciled,"  as  it  is  expressly  held  in  all  cases 
where  the  point  is  made.  As  upon  the  uniform 
authorities  abore  cited,  and  others  not  neces- 
sary to  cite,  the  Maryland  court  acquired  no 
JnzlBdiction,  as  against  Balk,  by  serrlce  of 
notice  upon  his  debtor,  Harris,  who  had  na 
tangible  property  of  Ballc  In  bis  possession, 
and  was  not  resident  in  that  state,  we  reaf- 
Drm  our  former  decision,  bat,  after  the  benefit 
of  the  able  and  exhaustlTe  argument  upon  tiie 
rehearing,  for  an  entirely  dlfFeroit  reason  from 
that  given  on  tbe  first  hearing.  Petition  dla- 
mlased. 


FIRST  NAT.  BANE  T.  RIGGINS. 
(Snpreme  Court  of  North  Carolina.   April  25, 

isee.) 

BAVKS— Iir8OI.TBK0T— LlABIUTT  Of  &IOOTHOLDBBS 
— flsT-OlT. 

A  Stockholder  in  a  natioaal  bauk  in  the 
process  of  liquidation  cannot  set  off  his  dls- 
tribntive  share  in  tbe  assets  against  his  liabili- 
ty on  his  stock. 

Appeal  from  snperior  conrt,  Forsyth  coun- 
ty; Allen,  Judge. 

Action  by  the  First  Natlcmal  Bank  against 
H.  L.  Rlggina.  Judgment  £or  plahitlfr,  and 
defendant  anteala.  Afflmied. 

Watson,  Bnxton  &  Watson  and  Jones  ft 
Patterson,  for  an;>el]ee. 

FAntCLOTH,  C.  J.  The  plaintiff,  the  First 
National  Bank,  la  In  liquidation,  and  a  com- 
mittee dniy  appointed  has  charge  of  its  prop- 
erty, to  Cf^Iect  &e  assets,  pay  its  debts,  and 
distribute  the  balance  among  the  stockholders. 
The  defendant  is  a  stockholder  In  plalntifT 
bank,  and  Is  Indebted  to  it  for  bis  stock,  which 
was  deposited  as  collateral  security;  and  this 
action  is  brought  to  collect  the  amount  due 
on  said  stock,  and  to  sell  the  stock  in  payment, 
or  part  payment,  of  the  amount  found  to  be 
doe.  The  defendant  alleges  that  npou  a  float 
settlement  of  tbe  bank's  affairs  he  will  be 
entitled  to  9S0O  as  his  dlstributlTe  share  of 
tbe  assets,  and  demands  a  credit  on  his  debt 
for  that  amount.  This  allegation  and  this 
right  are  denied,  and  it  does  not  ai^r  what 
-will  be  his  distribntlTe  share.  In  cases  of  In- 
BolTency,  private  or  corporate,  the  general  rule 
Is  that  the  net  balance  must  be  distributed 
pro  rata  among  tbe  beneficlarlea  Under  the 
natioDsI  banking  act.  when  an  assessment  la 
82  S.G.-51 


made,  each  stockholder  is  required  to  pay  his 
part  In  full,  regardless  of  whether  he  Is  a 
debtor  or  creditor  of  the  bank,  and  when  the 
cotlectiona  are  made,  and  all  debts  and  ex- 
penses are  discharged,  an  equitable  distribu- 
tion of  the  assets  la  made.  The  same  rule  ap- 
plies in  the  settlement  of  insolvent  estates  by 
executors  and  administrators.  And  so  It  is  In 
winding  up  the  business  of  insolvent  building 
and  loan  associations,  as  was  held  by  this 
conrt  in  Mears  v.  Duncan.  123  N.  C.  203,  81 
S.  £L  476,  and  cases  cited.  If  tbe  defendant's 
contention  was  allowed,  he  would  get  the  full 
value  of  his  stock,  at  least  pro  tanto,  and  thus 
the  net  amount  for  the  other  stockholders 
would  be  reduced,  and  the  principle  of  an 
equitable  settlement  would  be  disturbed,  as 
the  liability  of  the  stockholder  would  be  dl- 
mlniehed,  and  that  of  the  other  stockholders 
increased,  which  would  be  a  result  not  con- 
templated in  law  or  equity.  As  a  stockhold- 
er, he  Is  liable  to  an  amount  equal  to  bis 

I  stock,  or  to  a  just  proportion.  If  ail  Is  not  re- 
quired; but,  as  a  creditor,  he  Is  entitled  only 

!  to  a  dividend  in  proportion  to  other  creditors. 
His  liability  as  a  ccmtrlbutor  for  the  benefit  of 
creditors  must  be  distinguished  frmn  his  char- 
acter as  a  simple  contract  debtor  to  the  bank 
upon  ordinary  busUieBS  transactions.  Tbe 
mon^  arising  from  unpaid  sbarea  is  a  trust 
fund  for  all  tbe  creditors,  and  cannot  be  af- 
fected by  any  Individual  transactions  of  the 
stockholder,  to  tbe  prejudice  of  the  other 
stockholders.  Hobart  v.  Gould,  8  Fed.  S7; 
Morse,  Banks,  p.  500.  Besides,  the  distribu- 
tive share  of  the  defendant  is  unknown,  and 
It  seems  It  would  be  impracticable  to  ascer- 
tain It  with  aiLy  certainty.  The  above  au- 
thorities do  not  stand  upon  facts  on  all  fours 
with  the  present  case,  but  they  all  enunciate 
a  principle  plainly  applicable  to  the  present 
case;  and  that  principle  Is  so  manifestly  Just 
that  we  have  no  hesitation  In  adopting  It  We 
think,  therefore,  that  the  defendant  cannot 
set  off  what  he  supposoi  to  be  bis  distributive 
share  against  bis  indlvldnal  Indebtedness  to 
the  bank.  Affirmed. 

DOUOUAS,  J.  (concurring).  I  concur  In  the 
Judgment  of  the  court,  but  not  in  the  opinion, 
which  is  based  upon  principles  some  of  which 
have  apparently  no  ^plication  to  the  facts, 
and  may  be  confusing  to  us  in  other  cases.  I 
do  not  think  this  case  involves  any  equitable 
principles,  but  Is  simply  a  plain  question  of 
legal  Bet-off  or  counterclaim,  aa  all  such  mat- 
ters are  now  designated  under  the  Code.  Nei- 
ther does  it  come  within  tbe  {winciplea  gov- 
erning the  rights  of  creditors  to  the  assets  of 
an  luBolvoit  corporation,  for  the  simple  reason 
that  there  are  no  creditors,  as  is  expressly  al- 
leged in  the  complaint  and  admitted  In  the  an- 
swer. Strictly  apeaking,  the  bank  is  not  In- 
solvent, because  it  owes  no  debts,  but  It  has 
gone  into  voluntary  liquidation,  because  its 
capital  has  become  Impaired  to  such  an  extent 
as  to  prevent  its  carrying  on  a  profitable  busi- 
ness. It  Is  trne  tbat  all  corporationi.  In  their 
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ui&teaxenta,  place  their  capital  stodc  among 
their  liabilities;  but  this  la  Deceasarr  to  offset 
the  asset  representing  the  money  paid  In  on 
the  stock.  Paid-up  stock  may  In  one  sense  be 
a  liability  of  the  corporation,  but  in  no  sense 
can  it  be  a  debt.  It  represents  a  certain  share 
or  part  of  the  corporation,  and  for  that  rea- 
son, In  England,  the  h<dders  of  aoch  shares 
are  called  "shareholders"  instead  of  "stock- 
holders." Such  holders  cannot  withdraw  their 
stock  at  will,  but  only  upon  the  dissolution  of 
the  corporation,  and  then  they  are  entitled, 
not  to  any  particular  sum,  but  to  such  a  pro- 
portion of  its  assets  as  their  respective  shares 
bear  to  the  entire  stock.  This  cannot  be  defl- 
nitely  ascertained  until  the  assets  are  all  col- 
lected or  reduced  to  a  certainty.  They  are,  of 
course,  entitled  to  reasonable  dividends;  but 
sucb  dividends  should  come  only  from  proSts, 
and  should  never  Impair  the  capital.  As  a 
stockholder  is  entitled  only  to  his  distributive 
share,  he  cannot  demand  it  In  advance  of  a 
general  distribution.  By  this  Is  not  meant  a 
final  distribution,  but  such  a  distribution.  In 
whole  or  In  part,  as  applies  equally  to  all  the 
stockholders.  In  other  words,  If  one  stock- 
holder Is  given  10  per  cent.,  all  can  demand  10 
per  cent.  As  the  defendant's  share  was  not 
demandable  at  the  bringing  of  this  action,  or 
at  any  time  before  judgment.  It  was  not  the 
subject  of  set-off,  which  at  common  law  ap- 
plied only  to  mutual  debts,  upon  which  inde- 
pendent actions  conld  have  been  brought. 
The  counterclaim  is  the  creature  of  the  Code, 
and  Is  an  extension  of  the  set-off,  enlarging 
the  class  of  claims  that  may  be  pleaded,  and 
enabling  the  defendant  to  obtain  Judgment  for 
the  excess;  but  the  Code  (section  244)  spe- 
cifically provides  that  "the  counterclaim  •  •  • 
must  be  one  existing  lu  favor  of  a  defendant 
and  against  a  plaintiff,  between  whom  a  sev- 
eral Judgment  might  be  had  in  the  action." 
This  question  Is  discussed  In  Electric  Co.  v. 
Williams,  123  N.  C.  51,  31  S.  E.  288.  If  the 
stock  Itself  and  the  money  due  In  payment 
therefor  were  mutual  debts,  capaUe  of  mutual 
set-off.  then  no  stock  subscription  could  ever 
be  collected;  and  If  the  stockholders  could  In- 
dividually withdraw  their  shares  at  their  op- 
tion, the  very  purpose  of  Incorporation  would 
be  defeated.  As  the  defendant  could  not  have 
brought  suit  for  his  Indlvidtial  stock,  then  he 
cannot  set  It  off  against  the  debt  doe  the 
plaintiff.  The  note  sued  on  is  clearly  a  debt, 
although  given  In  part  payment  of  a  stock 
subscription.  The  defendant  subscribed  for 
20  shares  of  the  capital  stock  of  the  plaintiff 
bank,  and  apparently  paid  $700  In  cash,  and 
gave  his  note  for  the  balance,  with  the  stock 
itself  as  collateral  security.  It  appears  that 
by  consent  the  capital  of  the  bank  was  re- 
duced one-half  on  account  of  losses;  but,  as  the 
reduction  was  uniform,  the  actual  valne  of  the 
stock  remained  the  same,  as  it  represented  the 
same  relative  proportion  of  ownership  in  the 
same  amount  of  assets.  It  therefore  makes 
no  difference  in  this  suit  It  Is  the  duty  of 
those  winding  np  the  affairs  of  a  corporation 


to  do  so  with  the  least  possible  expenae  and 
inconvenience  to  the  stockholdos;  but,  in  the 
absence  of  any  allegation  of  fraud  or  opprea- 
sion,  we  should  not  hiterfere  with  their  rea- 
sonable discretion  even  In  a  proper  action. 
We  certainly  cannot  do  so  on  a  mere  plea  of 
set-off  or  counterclaim.  For  the  reasons  here- 
in stated.  I  concur  In  the  Jndgment  ot  flie 
court. 

MONTGOMBBX,  J.  I  concur  in  the  con- 
curring opinion. 


DOWDT  et  ux.  v.  WESTBBN  BMION 
TEL.  CO. 

(Supreme  Court  of  North  OaioUna.   April  26, 

1890.) 

TBLBOHAPHS — DBI.1.T  IN  DsUTBBnTO  NlOBT  Hcs- 

si^OB— AoBitoT  om  Bajuboad  Opbbatobs. 

A  telegraph  company  anthorlslns  railroad 
operators  to  receive  messages  In  tne  night, 
and  the  charges  therefor,  is  liable  for  meatal 
anguish  caused  by  a  failure  to  deliver  a  mes- 
sage so  received  during  the  night,  though  it 
cnstomarilj  does  not  deliver  sncn  mesaaces  nn- 
til  after  the  arrival  of  Its  own  agents  in  the 
morning. 
Faircloth.  a  3.,  disBMitins: 

Appeal  from  superior  court,  Chatham  coun- 
ty; Timberlake,  Judge. 

Action  W.  B.  DoT^  and  wife  against 
the  Western  Union  Td^^pta  Convuv- 
Judgment  for  plalntUta,  and  dtfendant  ap- 
peals. Affirmed. 

R.  C.  Strong,  for  lyipdlant   H.  A.  London. 

for  appellees. 

MONTGOMERY,  J.  This  action  was  brought 
to  recover  damages  for  mental  anguish  alleged 
to  hare  been  suffered  by  the  plaintiffs  on  ac- 
count of  the  alleged  negligent  failure  of  the 
defendant  to  deliver  a  cerCaln  telegraphic  dis- 
patch sent  by  the  feme  plaintiff  to  the  male 
plaintiff,  her  husband.  In  the  wife's  telegram 
she  Informed  the  husband  that  their  chUd  was 
very  sick,  and  requested  him  to  come  borne  at 
once.  The  wife  was  at  Sanford,  and  the  hus- 
band at  Aberdeen,  both  places  being  on  the 
Augrusta  Alr-Llne  Railroad.  The  defense  of 
the  defendant  as  set  up  In  their  answer  wa.> 
that  the  message  was  not  delivered  to  their 
agent  at  Sanford,  nor  transmitted  to  their 
agent  at  Aberdeen,  but  was  d^ivered  for 
transmission  to  the  night  operator  ot  the  Sea- 
board AlT-Llne  system  of  railroad  at  Sanford. 
and  was  received  by  the  night  operator  of 
the  same  railroad  company  at  Aberdeen:  and 
that  upon  the  delivery  of  the  telegram  to  the 
defendant's  agent  at  Aberdeen,  when  be  went 
on  duty  the  next  morning,  at  7  o'clock,  by  the 
night  operator  of  the  railroad  company,  it 
was  promptly  delivered  to  the  sendee,  the 
male  plaintiff. 

J.  M.  Dowdy,  the  father  of  the  male  plain- 
tiff, testified  that  he  delivered  the  telegram  to 
Huntley,  the  agent  of  the  defendant  at  San- 
ford, on  the  2l8t  ot  Febmary,  1888,  at  8  nu 
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to  be  transmitted  to  the  agent  of  the  com- 
pany at  Aberdeen  for  the  sendee,  the  male 
plaintiff,  and  paid  the  chargee.  Huntley  de- 
nied that  he  received  the  telegram  from  J. 
M.  Dowdy.  He  said,  however,  that  on  the 
next  morning,  on  going  to  his  work  In  the 
office  of  the  defendant  company,  he  found  on 
the  hook  the  message;  that  It  was  attached 
to  a  Western  Union  Telegraph  Company 
blank;  that  he  pat  tt  with  "Western  Union 
Telegraph  Company's  tnuiueaS";  and  that  the 
night  operator  gave  him  the  money  for  trans* 
mfttlng  the  message,  which  he  turned  over  to 
the  defendant  company. 

S.  A.  Johnson,  a  witness  for  the  defendant, 
testified  that  he  was  the  night  (^rator  of  the 
Sanford  Alr-LJne  Railroad  Company,  and  that 
he  received  the  telegram  at  9:40  p.  m.  on  the 
2l8t  of  February;  that  when  be  received  It  he 
wrote  It  oat  on  a  Western  Union  Blank;  that, 
when  messages  not  on  railroad  business  came, 
he  always  did  this,  and,  after  making  mem- 
oranda thereon  as  lo  the  time  of  transmission 
and  receipt,  according  to  rules,  bung  them  on 
a  hook  In  the  oBice,  where  the  Western  Union 
operator  could  get  them  when  he  came  on 
doty  In  the  mwnlng.  Johnson  further  said 
that  be  neT»  took  such  messages  for  delivery; 
that  there  was  no  proTlslon  made  for  de- 
livering messages  at  night.  Johnson,  Hnnt- 
ley,  and  W.  F.  Williams,  another  witness  of 
the  defendant,  all  testified  that  at  Sanford 
and  Aberdeen  the  custom  of  the  defendant 
company  was  to  close  those  offices  for  public 
business  from  7  p.  m.  to  7  a.  m.  of  each  day, 
nnd  that  after  7  p.  m.  the  night  operators  of 
the  railroad  company  went  on  duty  for  rail- 
road business  only.  The  house  In  wblch  tbe 
male  plaintiff  was  staying  at  Aberdeen  was 
about  a  fourth  of  a  mile  from  the  office  of 
the  defendant  CMQpany,  and  Johnson,  the 
night  operator,  knew  where  be  was  when  the 
telegram  was  received.  There  was  a  train 
leaviDg  Aberdeen  for  Sanford  at  12:02  a.  m., 
and  the  plaintiff  could  have  arrived  at  the 
latter  place  an  hour  afterwards  had  the  tele- 
gram  been  delivered  to  him  before  the  de- 
parture of  the  train  from  Aberdeen.  Zt  was 
not  ddlvered  to  him  until  7  a.  m.  the  next 
morning,  too  late  for  the  plaintiff  to  arrive  at 
Sanford  before  the  baby's  death.  The  de- 
fendant's contentions  were  that  the  defendant 
c-ompany  bad  the  right  to  establish  reasonable 
rulei^for  the  regulation  of  Its  business,  and. 
In  the  exercise  of  that  right,  that  they  had 
made  a  rule  that  their  offices  at  At)erdeen  and 
Sanford  should  be  closed  for  public  business 
«ach'day  from  7  p.  m.  to  7  a.  m.:  that  the 
office  hours  for  business  at  Sanford,  when  the 
telegram  was  delivered  there  to  the  nlgbt 
operator  of  the  railroad  company,  having  been 
over,  the  defendant  could  not  be  held  liable 
for  any  neglect  on  the  port  of  the  railroad 
operators  at  either  Sanford  or  Aberdeen  as  to 
the  delivery  of  the  telegram  to  the  male  plain- 
tiff; that,  even  if  the  person  who  received  the 
telegram  at  Sanford  had  been  the  agent  of 
the  defendant,  he  had  no  right  or  authority  to 


receive  It  contrary  to  the  rule  of  the  com- 
pany dosing  the  office  at  7  p.  m.;  and  that, 
even  If  the  agent  of  the  defendant  at  Sanford 
had  received  the  telegram,  either  before  or 
after  the  office  hoiua,  at  that  [mint,  and  had 
transmitted  it  to  the  agent  at  Aberdeen  after 
the  close  of  business  there,  the  defendant 
would  not  be  liable  for  the  failure  of  the 
agent  at  Aberdeen  to  deliver  It  to  the  sendee 
unless  he  had  failed  to  deliver  it  within  a  rea- 
sonable time  after  the  opening  of  the  office  for 
IniBlness  on  the  morning  of  the  22d. 

These  contentions  of  the  defendant  were 
the  sobject-nuitter.  In  various  forms,  of  those 
of  Its  special  prayers  for  Instructions,  wblch 
hie  honor  refused  to  give.  His  boncHr's  view 
of  the  case,  as  is  seen  In  his  charge  to  the  Jury, 
was  that  upon  the  testimony  of  the  defend- 
ant's witnesses,  the  person  who  received  the 
telegram  at  Sanford  and  the  one  who  received 
it  at  Aberdeen,  notwithstanding  that  they 
were  In  the  employment  of  the  railroad  com- 
pany for  receiving  and  transmitting  of  rail- 
road business  dtepatches,  were  also  the  agents 
of  the  defendant;  and  we  think  his  view  the 
right  one.  These  night  operators  were  In  the 
offices  of  the  defendant,  and  were  using  their 
wires  and  their  Instruments.  The  offices 
were  not  closed  In  fact  but  were  open,  and 
the  persons  who  were  In  charge  were  receiv- 
ing messages,  and  making  the  usual  <^r- 
ges  therefor.  The  defendant  company  can- 
not keep  Its  offices  open,  receive  messages 
for  pay,  and  then,  when  a  negligent  delay  in 
the  delivery  service  occnrs,  screen  itself  by 
saying  that  the  persons  who  are  in  Its 
places  of  business,  take  the  messages,  and  re- 
ceive payment  therefor,  are  not  Its  agents. 
Johnson,  the  night  operator  at  Aberdeen,  who 
received  the  message  from  Sanford,  stated 
that  when  he  received  such  messages  he  made 
memoranda  on  them  at  the  time  of  their  re- 
ceipt according  to  rules,  and  hung  them  on 
the  hook  for  the  agent  of  the  company  next 
morning.  What  rules  did  he  refer  to?  Cer- 
tainly the  railroad  authorities  had  nothing  to 
do  with  baslness  other  than  that  which  con- 
cerned railroad  transactions.  The  rules  must 
have  been  for  the  benefit  of  the  defendant 
company,  and  to  keep  accounts  and  checks  be- 
tween and  on  the  agents  at  the  different  sta- 
tions, who  were  receiving  and  transmitting 
telegrams  and  rec^vlng  the  charges  therefor. 
Agency  is  a  matter  of  law,  purely,  when  the 
facta  are  imdiaputed.  The  facts  in  this  case 
as  to  how  this  telegram  was  received  and 
transmitted  are  undisputed,  and  they,  in  law, 
in  our  opinion,  ccmstitute  the  person  In  the 
office  at  Sanford,  to  whom  the  message  was 
delivered  for  transmission,  and  the  one  In  the 
office  at  Aberdeen,  who  received  It  agents  of 
the  defendant;  and  that  was  the  view  his 
honor  took  of  the  matter,  and  there  was  no 
error  in  the  manner  In  which  he  submitted 
the  case  to  the  Jury.  From  the  view  we  have 
taken  of  the  legal  relation  Iwtween  the  per- 
sons in  the  offices  of  the  def^idant  at  Aber- 
deen and  Sanford,  who  bandied  the  message^ 
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any  discussion  of  the  matters  argued  by  the 
defendant's  counsel  Inrcdrlng  tbe  right  of  the 
company  to  establish  reasonable  office  hours, 
and  the  benefits  attendant  open  that  right, 
has  become  unnecessary.  Affirmed. 

FAIRCLOTH.  a  J.,  dissents. 


STATE  T.  BEARD  et  aL 
(Supreme  Conrt  of  North  OaroUna.   April  18, 
1880.) 

CancNAi.  Law— BviDBHc»— Othbh  CaiicEa — la- 

BTBnonOHB— 7oa]n<U.TIOH— ASDLTKST. 

1.  Where  the  facts  are  not  complicated,  nor 
the  STidence,  it  may  be  a  sufficient  summing  up 
of  the  ease  for  the  court  merely  to  read  the 
notes  of  th«  eridence  and  charge  the  law 
in  general  terms. 

2.  On  a  tAai  for  fornication  and  adultery, 
where  the  state  introduces  eriideuce  of  illicit 
intercourse  between  defendants  in  another 
county,  it  is  error  to  refuse  to  instruct  that 
such  evidence  may  be  considered  only  in  con- 
nection with  other  evidence  to  prove  the  of- 
fense in  the  conn^  where  the  venue  is  laid, 
and  not  to  prove  the  oftense  in  such  other 
eonn^. 

Appeal  from  superior  court,  Catawba  coun- 
ty; Coble,  Judge. 

Henry  Beard  and  another  woe  . convicted  of 
an  <rftense,  and  they  appeal.  Bevnaed. 

IL  B.  Ollne  and  T.  M.  Hufham,  for  awd- 
lant  The  Attorney  Oeneral,  for  the  State. 

FUBGHE8,  J.  "nils  is  an  indictment  for 
fornication  and  adultery,  and  both  defendants 
were  on  trial.   Verdict  of  guilty,  and  appeal 

Defendants'  first  exception  Is  that  tbe  court 
only  read  the  notes  of  the  evldMice,  and  obar- 
ged  the  law  In  general  terms.  We  do  not  un- 
derstand from  this  exceptlMi  that  there  is 
any  complaint  upon  the  ground  that  the 
charge  contained  erroneous  propositions  of 
law.  Nor  do  we  understand  ttiat  there  is  any 
complaint  alleging  any  error  committed  by  the 
court  in  reading  the  notes  of  the  evidence,  but 
that  the  court  did  not  sufficiently  array  and 
sum  up  the  evidence  in  Its  cdiarge  to  the  Jury; 
and  the  case  of  State  v.  Boyle,  104  N.  C.  800, 
10  S.  E.  606,  1023,  Is  the  principal  authority 
relied  on  for  this  contention.  Tbe  case  of 
State  T.  Boyle  has  been  so  often  criticised,  ex- 
plained, and  overruled  upon  tbe  point  for 
which  it  Is  cited  that  it  can  no  longer  be  con- 
sidered as  authority.  The  court  in  that  case 
undertoolc  to  say  how  well  a  Judge  should  snis 
ceed  In  aiding  the  Jury  to  understand  the  evt 
dence,  and  seems  to  have  succeeded  better  in 
producing  confusion  than  in  establishing  the 
rule  of  practice  intended  to  be  established. 
We  do  not  wish  to  fall  Into  this  error  again. 
It  is  true  that  tbe  object  of  the  charge  is  to 
state  tbe  law  of  the  case  to  the  Jury,  and  to 
aid  them  in  applying  tbe  facts  to  the  law; 
but  the  manner  In  which  this  Is  done  must  be 
left,  to  a  very  great  extent,  to  tbe  good  sense 
and  sound  Judgment  of  the  Judge  who  tries 
tbe  case,  ^ere  are  a  few  general  prindplee 


that  should  be  observed  by  court  and  counsel 
on  the  trial,  whether  civil  or  crlmlnaL  Prayers 
for  instruction  should  be  hypothetical,  not 
too  loDg,  and  not  confused.  The  charge  should 
couaist  in  hypothetical  propoaltlons,  where  ad- 
dressed to  the  Jury;  should  consist  of  clear-cut 
propositions,  as  far  as  practicable;  should  not 
be  too  discursive,— as  it  Is  usually  addressed 
to  plain,  intelligent  Jurors,  who  can  comjve- 
hend  a  short,  concise  statement  better  than  a 
discussion  of  the  matter.  1  Enc.  PI.  A  Prac. 
151,  162.  But  we  do  not  tUnk  that  the  facts 
or  the  evldoioe  In  this  case  were  comi^Icated, 
and  they  must  have  been  fully  understood  by 
tbe  Jury.  This  exception  Is  not  well  taken, 
and  cannot  be  sustained. 

The  Interesting  question  Intended  to  be  pre- 
sented by  defeMants'  seventh  prayer,  and  re- 
fusal of  the  court  to  give  the  same,  does  not 
arise,  as  both  defendants  were  on  trial,  and 
both  were  convicted.  And  we  do  not  propose 
to  consider  It  until  it  la  presented. 

Tbe  eighth  and  ninth  exceptions,  based  upon 
prayers  asked  and  not  given,  are  not  sustained. 

But  it  appears  from  the  record  that  the 
state  was  allowed  to  introduce  evidence  tend- 
ing to  prove  adulterous  intercoarae  between 
the  defendants  Id  Caldwell  county.  This  was 
competent  evidence,  and  could  not  be  exduded 
on  objection  of  defradants.  But  It  was  only 
competent  to  be  considered  in  connection  with 
other  evidence  to  prove  adultery  between  the 
parties  in  Catawba  coun^,  and  not  to  prove 
the  crime  of  fornication  and  adultery  between 
tbe  defendants  in  Caldwell  county.  It  Is  com- 
petent eTldence  upon  the  same  iffiudple  as  Is 
evidence  of  facts  more  than  two  years  before 
the  finding  of  the  bill,  or  facta  that  have  taken 
place  after  tbe  bill  ia  found.  The  d^eadants 
could  nat  be  convicted  for  these  acts;  but  it 
Is  competent  to  prove  them,  to  aid  the  jury  In 
coming  to  a  correct  conctualon,  or,  In  other 
words,  to  property  interpret  the  evidence  tend- 
ing to  prove  the  offense  in  Catawba  county. 
The  court  was  asked  to  so  Instruct  the  Jury, 
and  declined  to  do  so.  In  this  there  was 
error.  Tbe  point  la  expressly  decided  la  State 
V.  Quest,  100  N.  0.  410,  6  B.  IB.  268.  New 
trlaL 


BROADFOOT  T.  CITY  OB"  PATBTTHi- 

VILLB. 

(Supreme  Court  of  North  Oart^ina.   April  IS. 
1800.) 

HUiriOIPAIi  OOBFOKiTIOSS— BkFBJX  GaAMBK— 

BnmooBPoaAnoiH-LuLBiUTT  roa  DaBra— Oau- 

OATIOH    OT  COKTEAOTS— TaXATIOV— IJIOUTIOK 

or  AoTioKS— Sdspensioh  ot  Statotb. 

1.  Where  the  charter  of  a  municipal  corpora- 
tion is  repealed,  and  a  new  one  thereafter 
granted  embracing  the  same  territory,  taxable 
property,  and  corporators,  the  property  of  the 
old  corporation  passing  to  the  new  without  con- 
sideration, the  new  corporation  is  the  succra- 
sor  of  the  old,  and  becomes  liable  for  the  debu 
of  the  old;  the  liability  beginning  when  bene- 
fits of  the  property  ot  the  old  are  received. 

2.  The  legislature  cannot  withdraw  or  limit 
the  taxing  power  of  a  mnnldpal  co^oratioa  ao 
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«■  to  impair  the  obUsation  of  its  contracta  or 
destroy  uie  remedies  of  its  creditors,  which  ex- 
isted at  the  time  the  coDtracta  were  made,  for 
the  enforcement  of  sach  obligattooB,  nnlesa  oth- 
er adequate  remedies  are  ^vlded,  whether 
the  debt  be  that  of  the  same  owpofatuMi  or  one 
of  which  it  la  raccenor  by  Tlrtae  of  a  new  char- 
ter. 

3.  The  loss  of  the  ability  of  the  creditor  to 
ane  a  municipal  corporation  bj  reason  of  the 
repeal  of  Ita  charter  suspends  the  operation  of 
the  statute  of  limitations  nntil  its  successor,  or- 
ganised under  a  new  charter,  takes  benefits 
from  the  property  of  fho  old  corporation. 

Appeal  from  superior  court,  Oumberland 
county;  Bynnm,  Judge. 

Action  by  0.  W.  Broadf  oot  against  the  dty  of 
Fayettevllle  on  coupons  Issued  by  the  town  of 
Fayetterllle.  From  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

N.  W.  Bay  and  H.  McD.  Bobliuon,  tor  ap- 
pellant  B.  P.  Buxton  and  J.  C  *  B.  Blac- 
Bae,  for  appellee. 

MONTQOMBBT,  J.  Under  the  proTlsIona 
of  an  act  of  the  general  asaemUy  of  the  ses- 
sion of  1881.  the  diarter  of  the  town  of  Fay- 
ettevllle  was  sorrendered  and  repealed.  At  Its 
session  In  1883,  the  general  assembly  created 
s.  taxing  and  police  district  out  of  the  territory 
Included  In  the  boundaries  of  the  old  town  of 
Fayetterille,  the  taxing  and  police  district  to 
be  called  "FayettcTllle."  Under  the  last-men- 
tioned act,  all  of  the  property  of  the  former 
town  of  FayettoTtlle  was  transferred  to  the 
custody  and  control  of  the  board  of  eommto- 
sionets  appointed  by  tb»  genersl  assembly. 
The  public  bolldini^  streets,  snd  squares,  and 
the  policing  of  the  same,  were  placed  under 
tbe  charge  of  those  commissioners.  Taxes 
were  levied  by  tbe  general  assembly,  with  a 
qKelflcatI<ni  as  to  the  porposes  to  which  they 
were  to  be  applied.  The  general  assembly  at 
its  session  of  18^  Incorporated  the  Inhabit- 
ants within  the  old  territory  of  the  town  of 
Fayetteville  under  the  name  of  the  "C3ty  of 
FayettevlUe."  The  plaintiff  In  1880  and  1881, 
being  the  owner  of  52  coupons  cut  from  bonds 
ezecnted  by  the  town  of  F^etterille,  preseIl^ 
ed  tbe  asme  for  payment;  and,  1^M»l  payment 
being  refused,  brought  two  actli»is  against 
tbe  town  of  FayetteTlUe  to  recover  tbe 
amonnts  due  on  tbe  coupons.  Judgments  were 
rendered  at  August  term,  1882,  of  Cumberland 
superior  court  In  the  two  actions  In  favor  of 
the  plaintiff;  but,  between  the  time  of  action 
begun  and  Judgment  rendered,  the  charter  of 
the  then  defendant,  the  town  of  Fayetterllle, 
was  surrendered  and  repealed. 

The  complaint  In  the  present  action  embra- 
ces three  causes  of  action:  The  first  Is  found- 
ed upon  the  Judgments  procured  In  1882  by 
tbe  plaintiff  against  the  town  of  Fayetterllle; 
the  second,  upon  the  coupons  themselves  upon 
which  the  Judgments  were  procured;  and  tbe 
third,  upon  the  plaintiff's  alleged  right  to  have 
the  two  cases  against  tbe  town  of  Fayettevllle, 
which  were  pending  In  the  superior  court  of 
Cumberland  county  at  its  August  term,  1882, 
restated  <»i  the  civil  issue  docket,  brought 


forrrard  and  ctmsoUdated  Into  one  action,  and 
Judgment  rendered  therein  for  the  amount  due 
on  the  S2  coupons  mentioned  In  those  actions. 
Tbe  plaintiff's  allegations  are  that  the  Judg- 
m^ts  against  the  town  of  Fayetterille,  or  the 
coupons,  if  tbe  Judgments  are  Invalid,  are  stlU 
due;  that  although  the  charter  of  the  old 
town  of  Fayetterllle  was  repealed  and  surren- 
dered under  the  act  of  1881.  yet  the  act  incor- 
porating the  dty  of  Fayettevllle  rehabilitated 
the  old  town  of  FayettevUle;  and  tbat  tbe  city 
is  the  snocessor  of  the  old  town,  and  therefore 
Uable  to  the  plain tUT  for  the  amount  of  tbe 
coupons. 

The  defendant  admits  the  repeal  of  the  char- 
ter of  tbe  town  of  Fayettevllle,  that  the  cou- 
pons hare  nerer  been  paid,  that  tbe  Judgments 
were  entered  against  the  town  of  Fayetterllle 
after  Its  charter  had  been  surrendered,  and 
that  the  inhabitants  of  the  old  town  have  been 
Incorporatsd  by  the  act  of  188S  under  tbe 
name  of  tiie  "(Xty  ot  Fayettevllle."  The  de- 
fendant avers,  however,  that  tbe  Jodgmoits 
procured  by  the  plaintiff  against  tbe  town  of 
Fayetterllle  were  void,  and  denies  that  the 
city  of  Fayetterllle  is  the  successor  of  the  old 
town  of  Fayettevllle.  or  liable  on  tbe  coupons 
or  on  the  Judgments. 

It  Is  of  the  first  iminrtance,  Hien.  to  oon- 
stder  wbeUm  tbe  city  of  Fayettevllle,  the  new 
corporation,  chartered  by  tbe  act  of  March, 
1868,  Is  so  far  tbe  successor  of  tiie  town  of 
FayettevUle,  the  old  corporation,  as  to  be  liable 
for  Its  debts.  If  this  qnestion  Is  answered  In 
the  affirmative,  the  statutes  of  limitation  set 
up  In  the  answer  as  a  define  to  tbe  action 
will  then  have  to  be  discussed  snd  dedded. 
This  court  at  one  time  adopted  the  old  com- 
monrlaw  role  that,  npon  the  dvll  death  of  a 
corporation,  the  grantors  of  its  real  estate 
took  It  by  reversion,  and  the  debts  due  to  and 
from  It  were  extinguished.  Fox  r.  Horah,  38 
N.  C.  858.  This  role  was  changed  by  the  court 
in  the  case  of  Wilson  r.  Leary,  120  X.  C. 
90,  26  8.  B.  630,  and  that  of  Fox  r.  Horah, 
supra,  was  orerruled.  Tbe  debt,  then,  due  to 
the  plaintiff  by  tbe  town  of  Fayetterille  was 
not  extinguished  by  tbe  repeal  of  its  charter, 
and  still  exists,  notwithstanding  that  r^>eal. 
Meriwether  r.  Garrett,  102  U.  S.  472;  Wolff 
r.  New  Orleans.  lOS  U.  S.  3&8;  MobUe  r.  U. 
S.,  116  U.  S.  289,  6  Sup.  Ct.  398;  O'Connor 
V.  City  of  Memphis,  6  Lea,  730.  Apparently, 
each  corporation  created  by  a  separate  char- 
ter is  a  distinct  entity,  and  from  this  It  may 
be  argued  with  plausibility  that  no  two  suc- 
cessive corporations  can  be  connected,  unless 
tbey  are  connected  by  the  terms  of  the  act 
which  created  them.  But  that  riew  must  be 
often  only  apparently  true.  If,  In  the  case 
of  a  municipal  corporation,  tbe  old  charter 
should  be  repealed  and  a  new  one  granted, 
and  the  new  one  should  Include  the  same 
territory,  subatantiaUy  the  same  people,  and 
the  great  mass  of  the  taxable  property  of  the 
old  corporation,  and  the  property  of  tbe  old 
corporation  used  for  public  purposes  be  passed 
over  to  the  possessloo  and  control  of  tbe  new 
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corporation,  without  consideration  from  the 
new  corporation,  It  would  be  difficult  to  appre- 
ciate how  the  property  and  the  benefits  of  the 
old  corporation  cotild  be  received  by  the  new 
one,  without  the  shouldering  of  Its  responsibil- 
ity by  the  new  one.  It  must  be  that  the 
creditors  of  a  defunct  municipal  corporation, 
whose  money  and  lO'operty  have  helped  to 
build  up  and  ImproTe  the  wealth  and  Influ- 
ence of  the  old  corporation  (although  they 
must  submit  when  a  charter  is  absolutely 
abolished,  and  while  the  old  territory  and  peo- 
ple remain  unincorporated),  have  the  right  In 
equity  to  have  a  new  corporation,  embracing 
the  same  territory,  and  the  same  inhabitants 
and  the  same  taxable  property,  considered  as 
the  successor  of  the  old,  at  least  so  far  as 
its  liabilities  for  the  debte  of  the  old  corpora- 
tion are  concerned.  When  the  old  charter  Is 
r^aled,  and  a  new  one  is  granted,  upon 
urtitch  latter  are  bestowed  by  law  all  the 
benefits  and  property  of  the  old,  the  burden 
of  the  tM  must  he  borne  by  the  new.  Where 
the  benefits  are  taken,  the  burdens  are  as- 
sumed. So  strong  has  this  view  been  im- 
pressed upon  the  courts  that  In  O'Connor  t. 
City  of  Memphis,  supra,  the  court  said:  "But 
in  no  case  have  the  courts  ever  failed  to  de- 
clare the  Identity  or  succession  or  continuity 
of  the  two  corporations,  where  the  same  cor- 
porators and  the  same  corporate  property  have 
passed  to  the  new-corporation.  Hie  terms  of 
the  diarter  have  In  such  cases  never  been 
construed  otherwise."  The  same  doctrine  was 
laid  down  In  Mount  Pleasant  v.  Be<^wlth.  100 
U.  S.  514,  tn  Broughton  v.  P^isacola,  98  U. 
S.  266,  In  Wolff  v.  New  Orleans,  and  In  Mo- 
bile V.  U.  S.,  supra.  The  acts  of  the  legls- 
latnre  repealing  the  old  charters  of  the  dtlea 
of  Memphis  and  Mobile,  and  reincorporating 
those  cities,  were  passed  on  the  same  day; 
and  it  might  be  inferred  that  these  acts  were 
considered  as  one  and  the  same  in  l^siative 
Intent.  But  In  the  case  of  Amy  v.  Selma,  T7 
Ala.  103,  cited,  Indorsed,  and  approved  with 
high  commendation  by  the  supreme  court  of 
the  United  States  In  Mobile  v.  U.  S.,  supra, 
the  acts  were  not  simultaneously  passed.  The 
repealing  act  was  passed  in  December,  1882, 
and  the  reincorporating  act  in  February,  1888. 
In  that  case  the  supreme  court  of  Alabama 
held  that  the  act  repealing  the  charter  of  the 
city  of  FayettevlUe  was  without  effect  or  opera- 
tion upon  the  liabilities  of  the  city  of  Selma; 
that  the  act  of  February,  incorporating  the 
Inhabitants  and  terrltwy  formerly  embraced 
within  the  limits  of  the  city  of  Selma,  was  a 
reorganization  under  the  corporate  name  of 
Selma  of  the  same  corporators,  and  embraced 
substantially  the  same  territory  as  the  city 
of  Selma;  that  Sdma  was  the  successor  of  the 
city  of  Selma,  and  liable  for  the  payment  of 
its  debts. 

It  appears,  also.  In  the  case  of  Broughton  v. 
Pensacola,  supra,  that  the  repeal  of  the  char- 
ter of  Pensacola  was  tmder  one  act,  and  the 
reincorporation  of  the  ci^  under  the  same 
name  waa  under  a  different  law.  In  the  case 


before  us  12  years  elapsed  between  flu  r^ieal 
of  the  charter  of  the  town  of  FayettevflUe  and 
the  incorporation  of  the  city  of  Fayettevllle; 
but  we  cannot  see  bow  that  can  altw  tlie 
principle  Involved  In  the  case.   The  founda- 
tion on  which  the  liablllt;  of  the  new  corpora- 
tion rests  is  that  the  new  corporation  embraces 
the  same  territory,  the  same  corporators,  the 
same  taxable  property,  and  has  received  the 
property  of  the  old  incorpwation  without  con- 
sideration; and  for  these  bouffltt  it  most;  In 
return,  bear  the  burdens  of  the  old  corxwration. 
The  liability  In  such  a  case  commoices  from 
the  receiving  of  the  benefits,  and  whether 
those  benefits  were  received  one  or  ten  years, 
or  more,  from  the  repeal  of  the  old  charter, 
malies  no  dlfTerence.   But  it  Is  argued  for  the 
defendant  that,  even  If  the  act  of  1893  did 
have  the  efl'ect  to  make  the  dty  of  Fayette- 
vlUe the  successor  of  the  old  town  of  Fayelte- 
vilte,  yet  the  new  corporation  was  not  liable 
for  the  debts  of  the  old  corporation,  but,  on  the 
other  hand,  was  expressly  prohibited  from  as- 
suming  the  debts  of  the  old  town  ex  trora  pay- 
ing any  part  of  them,  except  such  as  were 
provided  for  In  the  act  of  1883;  and  the  plaln- 
tur  claimed  no  benefit  under  that  act  The  po- 
sition was  without  any  citation  of  authority 
to  support  It,  and  to  us  It  did  not  seem  to  be 
sound;   and  the  authorities,  so  far  as  they 
liave  been  examined  by  us,  are  all  the  other 
way.   If  tbe  law  was  as  Is  contended  for  by 
the  defendant,  then  It  would  be  In  the  power 
of  the  legislature  to  destroy  the  claims  of 
creditors  against  municipal  corporations  by 
simply  repealing  their  charters  on  one  day.  and 
on  the  next  reincorporating  the  same  inhab- 
itants in  the  same  territory,  taking  care  to  In- 
sert hi  the  repealing  acts  a  provision  to  the 
effect  that  the  new  corporation  should  not  be 
liable  for  the  debts  of  the  old.   Such  legisla- 
tion would  be  contrary  to  every  idea  of  jus- 
tice and  law,  and  obmolons  to  the  constitution 
of  the  United  States,  and  to  that  of  our  own 
state.    In  Amy  v.  Selma,  supra,  it  appeared 
that  the  act  Incorporating  Selma  authorized 
the  proper  officials  to  levy  taxes,  but  declared 
that  no  funds  derived  by  the  corporation  from 
the  collection  of  taxes  or  from  any  other 
source  should  be  used  for  the  payment  of  any 
of  the  debts  of  the  city  of  Selma,  the  old  cor 
poratlon;  and,  as  we  have  seen,  the  supreme 
court  of  Alabama  In  that  case  held  that  the 
provision  was  Inoperative  against  the  debts 
and  liabilities  of  the  city  of  Selma.  and  the 
supreme  court  of  the  United  States  In  Mobile 
T.  U.  S.,  supra,  dted  the  decision  with  marked 
approval. 

But  the  defendant  further  contends  that, 
even  if  It  should  be  held  by  this  court  that  the 
debts  against  the  town  of  FayettevIQe  were 
not  extinguished  by  the  repeal  of  the  town 
charter,  and  that  they  are  valid  and  good 
against  the  dty  of  Fayettevllle,  yet  the  offldab 
of  the  new  corporation  are  not  only  not  an- 
thorlzed  to  levy  taxes  to  pay  those  debts,  but 
are  prohibited  ttom  doing  so  by  the  ray 
terms  of  the  act  of  incorporation,  and  that 
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''ttke  power  of  taxaOon  1b  legialatiTe,  and  can- 
not be  exercised  otherwise  than  under  the  au- 
thority of  the  legtalatore,"  aa  was  said  In 
MerlweOier  t.  Garrett  supra,  niat  Is  a  good 
proposition  of  law,  and  It  was  applicable  to 
the  condition  of  affairs  wbfcb  appeared  in  that 
case,  as  w^  as  fnm  the  view  of  the  law 
which  that  court  took  of  the  effect  of  the  re- 
peal of  the  charter  of  Memphis,  and  the  one 
creating  oat  of  the  same  terrltory.a  taxing  dis- 
trict inuLt  conrt  held  that  the  charter  of 
Memphis  was  absolutely  repealed,  and  treated 
the  case  of  Meriwether  r.  Garrett  upon  that 
view.  The  effect  of  the  act  creating  the  tax- 
ing district  was  not  directly  before  the  court. 

"vWe  have  seen  that  the  saprsme  court  of  Ten- 
nessee In  Luehrman  r.  Taxing  Dlst.,  2  Lea, 
425,  and  O'Conncn-  v.  City  of  Memphis,  6  Lea, 
730,  held  that  the  taxing  dlsti*ct  was  a  reor- 
ganization of  the  dty  of  Memphis.  But  the 
act  of  the  Tennessee  legislature,  creating  the 
taxing  district  of  Shelby,  was  a  very  different 
act  from  the  act  of  the  North  Carolina  legis- 
lature which  created  the  taxing  district  of  Fay- 
ettevUle.  The  former  conferred  on  the  oCQ- 
cers  of  the  former  extensive  legislative  and  ju- 
dicial powers,  and  provided  that  at  the  end  of 
two  years  the  district  should  be  governed  by 
o£9cen  of  Its  own  choIce.s  No  sncb  powers 
were  conferred  on  the  officers  of  the  taxing  dis- 
trict of  FayettevUle.  But  that  the  power  of 
taxation  whicb  is  vested  In  the  legislature  Is 
such  a  power  as  the  defendant  contends  for 
cannot  be  maintained.  The  power  is  subject 
to  the  qualification  which  attends  all  state 
legislation;  that  is,  that  It  must  not  be  exer^ 
cised  to  Impair  the  obligation  of  contracts, 
thereby  conflicting  with  the  constitution  of  the 
tTnited  States  and  that  of  North  Carolina. 

KXhere  Is  no  donbt  of  the  power  of  the  legis- 
lature to  repeal,  out  and  out  a  municipal  char- 
ter; and  there  la  no  doubt  that  after  the  ap- 
plication of  the  property  of  the  defunct  corpo- 
ration not  necessary  for  public  uses  (public 
buildings,  streets,  squares,  parks,  promenades, 
wharves,  landing  places,  flre  engines,  hose 
and  hose  carriages,  engine  bouses,  and  engi- 
neering Instruments,  being  property  necessary 
for  public  uses,  as  Is  held  in  Meriwether  v. 
Garrett  supra,  and  not  subject  to  the  demands 
of  creditors  of  the  corporation)  towards  the 
payment  of  any  remaining  indebtedness,  the 
debt  cannot  be  enforced,  altbough  it  is  not  ex- 
tinguished. But  as  long  as  the  charter  Is  not 
repealed,  or.  If  repealed,  the  town  be  rehabilitat- 
ed so  as  to  become  the  successor  of  the  old  and 
llaUe  for  its  debts,  the  taxing  power  In  the 
hands  of  the  legislature  cannot  be  used  to  de- 
crease or  Impair  the  rights  of  the  creditor  In 
the  enforcement  of  the  collection  of  the  debt 
In  reference  to  this  matter.  It  was  said  In  the 
case  of  Wolff  v.  New  Orleans,  aupra:  "This 
doctrine  has  been  repeatedly  asserted  by  this 
court  when  attempts  have  been  made  to  limit 
the  power  of  taxation  of  a  municipal  body, 
upon  the  faith  of  which  contracts  have  been 
made,  and  by  means  of  which  alone  they  could 
be  performed.  So  long  aa  the  corporation  con- 


ttnues  In  existence,  the  court  has  said  that  the 
control  of  the  legislature  over  the  power  of 
taxation,  delated  to  It  la  resdnlned  to  cases 
where  such  control  does  not  impair  the  obliga- 
tion of  contracts  made  upon  a  pledge  expressly 
or  Impliedly  given  that  the  power  shall  be  ex- 
ercised for  their  fulfllbnent  However  great 
the  control  of  the  legislature  over  the  corpo- 
ration while  It  is  in  existence.  It  must  be  ex- 
ercised In  subordination  to  the  principle  which 
secures  the  Inviolability  of  contracts. "S The 
same  doctrine  Is  declared  in  Mobile  v.  u.  S., 
supra,  and  many  cases  there  cited,  where  it 
Is  said:  "But  when  [municipal  corporations 
are]  empowered  to  take  stock  in  or  otherwise 
aid  a  railroad  company,  and  they  Issue  their 
bonds  In  payment  of  the  stock  taken,  or  to 
carry  out  any  other  authorized  contract  In  aid 
oil  the  railroad  company,  they  are  to  that  ex- 
tent to  be  deemed  private  corporaUona,  and 
their  obligations  are  secured  by  all  the  guar- 
anties which  protect  the  engagements  of  pri- 
vate Individuals.  Therefore  the  remedies  for 
the  enforcement  of  such  obligations  assumed 
by  a  municipal  corporation,  which  existed 
when  the  contract  was  made,  must  be  left  un- 
impaired by  the  legislature;  or,  If  they  are 
changed,  a  substantial  equivalent  must  be  pro- 
vided. Where  the  resource  for  the  payment 
of  the  t)onds  of  a  municipal  corporation  is  the 
iwwer  of  taxation  existing  when  the  bonds 
were  Issued,  any  law  which  withdraws  or  lim- 
its the  taxing  power,  and  leaves  no  adequate 
means  for  the  payment  of  the  bonds,  is  for- 
bidden by  the  constitution  of  the  United  States, 
and  Is  null  and  void." 

Now,  to  apply  the  law  as  we  have  found 
it  to  be  to  the  {MtrtictilarB  of  the  case  before 
us:  Under  what  circumstances  did  the  debt  of 
the  plaintiff  against  the  town  of  Fayettevllle 
arise,  and  what  were  the  means  provided,  at 
the  time  the  debt  was  contracted,  for  Its  pay- 
ment? The  Western  Railroad  was  Incorporat- 
ed by  the  general  assembly  of  North  Carolina, 
at  Its  session  of  1SB2,  by  chapter  147.  By  an 
act  passed  at  the  same  session  (chapter  207), 
the  town  of  Fayettevllle  was  authorized  to 
subscribe  for  shares  of  stock  in  that  railroad 
company,  the  shares  of  stock  to  be  held  for  the 
use  and  benefit  of  the  town.  To  meet  the 
payment  of  any  subscriptions  that  might  be 
made,  the  town  was  authorized  to  Issue  and 
sell  bonds  bearing  interest  and  by  section  4 
to  levy  and  collect  taxes  for  the  payment 
yearly,  of  the  interest  and  to  create  a  sinking 
fund  for  the  ultimate  payment  of  the  debt,  and 
to  Invest  from  time  to  time.  In  profitable  stock, 
the  surplus  of  their  taxes  to  meet  the  maturity 
of  the  bonds.  An  election  was  held  according 
to  the  provisions  of  the  act  and  a  majority  of 
the  qualified  voters  cast  their  ballots  for  "sub- 
scription," and  the  bonds  were  Issued.  On  the 
22d  of  March,  1875,  the  general  assembly  of 
tliat  year  passed  an  act  (chapter  248)  in  which 
the  town  of  FayettevlUe  was  authorized  to 
fund  the  bonded  debt  of  the  town  contracted 
for  stock  of  the  Western  Railroad  Company 
by  virtue  of  the  act  of  1852.  The  debt  was 
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funded,  and  the  coupoiu  on  which  this  rait 
was  brought  are  clipped  from  the  bonda  lamed 
by  tb»  town  \mder  the  funding  act  of  1875. 
It  axvears,  then,  from  the  above  atatement  of 
the  facts,  that  the  bonds  were  originally  la- 
aned  \sy  the  town,  with  the  express  prorlsloQ 
In  the  act  which  antborlced  their  Issne  (1862) 
ttiat  the  town  authorltiei  were  to  levy  and  col- 
lect an  annual  tax  upon  the  property  and  polls 
within  the  town,  with  which  to  pay  the  Inter- 
eet  (coupons),  and  in  the  same  way  to  calae 
a  idnUng  fimd  to  pay  the  bonda  at  maturity. 
The  act  of  1875,  authorlxing  the  town  to  fund 
the  original  bonda,  provided  tax  the  p^ment 
of  the  new  bonds  In  the  aame  manner  and  to 
the  like  extent  aa  were  the  old  bonda.  It  fi^ 
Iowa,  then,  from  the  condnalon  at  whlfdi  we 
have  arrlTed,  aided,  aa  we  have  been,  by  the 
dedalons  of  other  courts,  that  the  act  of  1862 
waa  the  faaafa  ct  a  contract  betwera  the  hold- 
ers of  the  bonda  which  were  lined  to  buy  the 
Btock  of  the  Western  Railroad  Company,  and 
the  town  of  FayetterUlfl^  by  which  the  town 
authorities  were  to  levy  a  tax  npon  the  prop- 
erty and  pells  of  the  town,  witii  which  to  pay 
the  coupons,  and  also  to  provide  a  sinking  fund 
with  which  to  pay  the  bonda  at  maturity;  that 
the  coupona  np(Hi  which  this  suit  was  brought 
were  clipped  from  the  bonds  issued  under  the 
act  of  1876  under  which  the  old  bonda  wen 
funded;  that  the  new  bonda  an  of  the  same  nar 
ture  as  the  old  bonda,  and  were  invested  with 
the  same  aecurltyfor  their  pigment;  that  these 
bonds  are  still  in  force;  and  that  the  obligation 
to  pay  the  same,  together  with  the  coupona 
(the  interest),  rests  npon  the  of  Fayette- 
vlUe,  aa  the  legal  successor  of  tixe  town  of 
Fayettevllle.  The  provisiona  in  the  act  of 
1^  tocorporatlng  the  city  of  Fayettevllle, 
which  prohibit  the  levying  of  taxes  for  the 
payment  of  the  bonda  by  the  new  corporatlcHi, 
are  invalid,  and  cannot  be  regarded.  In  sup- 
port at  this  position,  we  r^er  to  the  case  of 
Mobile  V.  U.  8..  supra,  "Ail  laws  passed  since 
the  makli^  of  the  contract;  Whose  purpose  or 
effect  Is  to  toke  from  the  city  of  Mobile  or  Its 
successor  the  power  to  levy  the  tax  and  pay 
the  bonds,  are  Invalid  and  ineffectual,  and  will 
be  disregarded;"  to  Wolff  v.  New  Orleans,  su- 
pra, where  the  court  nld,  '^e  courts,  there- 
toT^,  treating  as  invalid  and  void  the  leglsla- 
tUm  abrogating  or  restricting  the  power  of 
taxation  delegated  to  the  municipality  upon 
the  faith  of  which  contracts  were  made  with 
her,  and  upon  the  continuance  of  Trhich  alone 
they  can  be  enforced,  can  proceed,  and  by 
mandamus,  compel,  at  the  Instance  of  parties 
Interested,  the  exercise  of  that  powet  as  if  no 
legislatlou  had  ever  been  attempted."  The 
conclusion  at  iHUch  we  iiave  arrived,  as  to 
the  liability  of  the  dty  of  FayettevIUe,  the  new 
corporatl(ni,  for  tiie  debta  of  the  town  of  Fay- 
ettevllle, the  old  corporation,  makes  it  neces- 
sary f  08  to  dlscusB  and  decide  the  question 
of  the  statute  of  limitations  set  up  by  the  de- 
fendant In  the  answer  as  a  bar  to  the  action. 
The  coupons,  being  for  Interest  to  become 
due  on  the  bonds,  are  a  part  of  the  bonds,  and 


partake  ot  their  nature;  and  the  statute  of 
limitations;  therefore,  which  applies  to  tbe 
bonda  tbenisdvea,  most  be  the  same  statute 
which  is  amiUcable  to  the  coupons.  The  bonds 
are  qtedaltles,  and  so  are  the  coapaoa.  The 
ten-years  statute  begins  to  run  against  coupons 
from  the  time  of  thdrm^urlty.  8Am.AEkig. 
Enc.  Law,  p.  IS;  daik  v.  Iowa  GUjTt  20  WalL 
688;  Amy  v.  Dubuque.  98  U.  8.  470;  Kosh- 
iKmog  Burton,  104  U.  8.  06&  The  coupons 
in  thla  case  became  due  In  1881,  tbe  ciiarter 
of  the  town  of  Fayettevllle  waa  vemaled  In  Oc- 
tober, 1881,  tbe  city  of  Fayettevllle  was  tauior- 
porated  in  Uarch,  1808,  and  tills  action  was 
brought  in  180«.  If  the  thne  which  elapaed 
between  tbe  repeal  of  the  charter  of  the  town 
of  Fayettevllle  and  the  act  of  1806  wUdi  in- 
corporated the  city  of  F^ettevIUe,  and  dur- 
ing whldi  time  the  territory  was  a  taxing  dis- 
trict, la  to  be  counted,  then  tbe  statute  of  llm- 
ttatlons  (ten  years)  will  be  a  bar  to  tim  actloa; 
If  that  time  la  not  to  be  counted,  theo  tlie 
statute  will  not  be  a  bar  to  the  action.  We 
are  of  the  opinion  that  the  time  ahooUl  not 
be  counted.  An  Lilly  v.  Taylor,  88  N.  a  4S9^ 
it  waa  hdd  mat,  as  a  result  of  the  repeal  of 
the  charter  of  Fayettevllle  (and  that,  too,  aft- 
er tbe  court  bad  taken  official  knowledge  of 
the  act  of  1883  creating  the  taxing  district), 
the  creditors  of  the  town  hsd  had  aU  remedies 
fiir  coercing  the  payment  of  thdr  d^>ts  taken 
fnm  them;  and,  by  the  refesnce  of  the  court 
to  the  eaae  of  Uferlwether  v.  Qamtt,  aopza, 
aa  decisive  of  the  case  before  them,  the  court 
could  have  had  no  other  idea  than  that  the 
creation  of  the  taxing  district  did  not  In  any 
way  or  for  any  purpoae  revive  tbe  <dd  oorpora- 
tion.\ 

Btit  the  defendant  taulsts  that  the  Matnte 
of  llmltatlona  began  to  run  agalut  the  coa- 
pons  in  1881,  wiien  they  fell  due,  and  that 
more  tiian  10  years  elapsed  between  that  time 
and  the  time  wlien  this  action  waa  begun, 
and  that,  when  the  statute  once  begins  to 
run,  no  subsequent  happening  or  event  can 
obatruct  Ito  course.  That,  as  a  general  prop- 
ositton  of  law,  to  true;  and  we  have  numerous 
decided  cases  in  our  own  reports  which  lay 
down  that  rule  In  the  dearest  language.  In 
HamUton  v.  Sbi$>perd.  7  N.  G.  116,  the  plain- 
tiff insisted  that  hla  actlcm  waa  not  barred 
because  there  waa  fraud  in  tlie  conduct  of  the 
defendant;  but  the  court  said:  **Bnt  It  [the 
matter  on  whldb  the  i^lutlfl  rdled  to  take  his 
caae  oat  of  the  operation  of  the  statute]  la  not 
tai  the  act,  nor  la  there  anything  like  it;  and 
we  cannot  put  it  there.  It  la  neither  In  Its 
letter  nor  spirit"  In  Vance  v.  Oranger'a  Ex'r. 
1  N.  a  201,  the  court  aald:  "The  act  of  Um- 
Itotion  would  amount  to  a  geaesH  and  pod- 
tlve  bar,  were  not  certain  exceptlona  contain- 
ed In  the  proviao.  We  cannot  add  to  these 
others  which  the  legislature  has  oanttted." 
But  we  an  satisfied  that,  whai  these  ded- 
slons  were  made,  the  court  had  in  mlzuS  mly 
cases  where  the  ability  to  bring  suit  on  the 
part  of  the  plalntlfC,  or  some  one  for  Um,  had 
not  been  taken  away  by  law  (by  statitf^  and 
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wbon  the  oonrti  mn  open  for  the  heulnc  of 
aU  nutten  of  which  tbey  had  Jnrledlctlon. 
Stetatea  of  limitation  are  f  oonded  on  the  Idea 
that  one  who  haa  a  caoae  of  action  will  nnder^ 
take  to  enforce  it  within  a  reaaonable  time,  if 
the  conrts  are  open  to  him.  To  prevent  con- 
fusion and  to  prodnce  certainty  aa  to  what  la 
reaaonable  ttane,  the  law  (the  atatntes  of  lim- 
itation) haa  fixed  the  pwloda  within  which  ac- 
tions moat  be  broorht.  These  rlews  are  so 
well  dpressed  In  the  case  of  U.  S.  t.  Wiley, 
11  Wall.  508.  that  we  cannot  do  better  than 
cinote  a  part  of  the  opinion  In  that  case:  "Bnt 
it  la  the  loss  of  the  ability  to  Boe,  rather  than 
the  loss  of  the  right,  that  stops  the  ninnlns 
of  the  statute.  The  Inability  may  arise  from 
a  saspeusion  of  risht,  or  from  the  (dosing  of 
the  courts;  bnt,  whatorer  the  original  cause, 
the  proximate  and  operative  reason  la  that  the 
claimant  is  deprlred  of  the  power  to  Instltate 
bis  suit  Statutes  of  limitations  are,  Indeed, 
statntea  of  rej^oae.  Tbey  are  enacted  upon 
the  presnmptlon  that  one  baring  a  well-found- 
ed claim  will  not  delay  enforcing  It  beyond  a 
reasonable  time,  if  he  has  the  power  to  sue. 
Such  reasonable  time  is  therefore  defined  and 
allowed.  Bnt  the  basis  of  the  presumption  Is 
gone  whenerer  the  ability  to  resort  to  the 
conrts  has  been  taken  away.  In  sncb  a  case 
the  creditor  has  not  the  time  within  which  to 
bring  hla  suit  that  the  statute  contemplated 
he  should  hare."  This  riew  of  the  law  Is 
strengthened  by  what  was  said  by  the  court 
m  Hanger  t.  Abbott.  6  WalL  532:  "They  [the 
statutes  of  limitation]  proceed,  also,  upon  the 
presnmptlon  that  claims  are  extlngulslu^ 
wheneTer  they  are  not  litigated  In  the  proper 
forum  within  the  prescribed  period;  and  they 
take  away  all  solid  ground  of  complaint,  be- 
cause they  rest  on  tbe  n^Ugence  or  laches  of 
the  party  himself."  These  cases  were  approv- 
ed in  Braun  v.  Sanerweln,  10  WalL  218,  where 
it  was  said:  ''Similar  declaions  (referring  to 
Hanger  t.  Abbott,  supra)  have  been  made  in 
the  state  courts.  They  all  rest  on  the  ground 
that  the  creditor  has  been  disabled  to  sue  by 
a  superlo'r  power,  without  any  default  of  his 
own;  and,  therefore,  that  none  of  the  reasons 
which  indu<%d  the  enactments  of  the  statutes 
apply  to  his  case;  that,  unless  the  statntea 
cease  to  run  during  the  continuance  of  the 
attperreDlng  disability,  be  Is  deprived  of  a  por- 
tion of  the  time  within  which  the  law  contem- 
plated be  might  sue." 

It  is  nnneceseary  to  consider  at  any  length 
the  effect  of  the  judgment  which  was  entered 
up  against  the  town  of  Fayetteville.  after  the 
charter  of  the  town  of  Fayetteville  bad  been 
repealed.  For  the  purposes  of  this  case,  we 
will  treat  it  as  void,  as  was  contended  by  the 
defendant  The  second  cause  of  action  found- 
ed on  the  coupons  is  good. 

In  conclusion,  we  are  of  the  opinion  that 
the  city  of  Fayetteville,  the  new  corporation. 
Is  the  aoccesBor  of  the  town  of  Fayetteville, 
the  old  coiporatlon;  that  the  debts  of  the  old 
corporation  were  not  extinguished  by  the  re- 
peal of  its  charter;  that  the  same  power  to 


seia  and  collect  taxea  to  pay  the  plalntUTa 
claim,  which  existed  at  the  time  that  the  bonds 
were  Issued,  is  in  the  new  corporation,  and  has 
not  been  affected  by  the  provision  in  the  act 
Incorporating  the  of  Fayetteville,  which 
prohibits  the  collection  of  taxes  for  the  pay- 
ment of  daims  like  those  of  the  plaintiff;  that 
the  statute  of  limitations  did  not  run  during 
the  time  when  the  territory  and  inhabitants 
of  the  territory  formerly  embraced  In  the  town 
of  Fayetteville  was  a  taxing  district,  and 
therefore  Is  not  a  bar  to  this  action;  and  that 
the  plaintiff  Is  entitled  to  a  peremptory  man- 
damus, requiring  the  proper  authorities  of  the 
city  of  Fayetteville  to  levy  and  collect  taxes 
upon  property  and  polls  within  the  city,  with 
which  to  pay  the  plalntUTs  claim. 
Affirmed. 


KEITH  V.  SOALES  et  aL 
(Supreme  Court  of  North  CSarollna.  18, 

1890.) 

Wills— Chabitibs—Tbobts  —  Fihdingb — Daaaa- 

TIOH  OF  TbUSTBS— S8TATB& 

1.  A  devise  was  in  trost  to  the  "Moravian 

Chart^  of  8."  There  was  a  denomination  com- 
monly known  as  the  "Moravian  Charch,"  bat 
officially  designated  aS  the  "Board  of  Provincial 
Eiders  of  the  Southern  Province  of  the  Moravi- 
an Qmrch,"  having  headquarters  at  8.,  and 
which  bdd  the  title  to  all  the  schools  and 
churches  within  Its  Jnriadlctlon.  There  was  al- 
so at  S.  a  Moravian  charch  owing  allegiance  to 
the  province,  whidi  controlled  no  property  be- 
yond lU  vicinity.  Hdd,  that  this  was  a  latent 
ambiguity  explainable  by  parol. 

2.  A  finding  of  the  trial  court  as  to  w^iicb 
trustee  was  intended  was  binding  on  the  heirs. 

8.  Wbero  an  ambiguity  In  a  will  is  as  to  the 
trustee,  and  not  the  bentfldarlea,  canity  will 
not  allow  the  tmat  to  fall  for  want  of  a  tnu- 
tee. 

4.  Where  a  trustee  and»  a  devise  in  trust  for 
a  charitable  use  is  an  organization  not  yet  in- 
corporated, the  coart  will  hold  tiie  fond  until 
incorporation  can  be  effected. 

5.  A  devise  In  tmat  to  build  a  church  and 
school  is  not  void  because  the  church  and 
school  are  not  In  esse. 

6.  A  devise  In  trust  to  a  religions  sodety  pro- 
vided for  the  eroctioQ  of  a  church  to  cost  not 
to  exceed  a  certain  sum.  Btld,  that  the  discre- 
tion to  be  exercised  was  In  the  trustee. 

7.  A  devise  In  trust  to  a  church  to  purohase 
land,  directing  that  each  member  of  the  church, 
not  to  exceeulOO,  should  have  one  acre,  is  not 
Invalid  because  to  persons  Incapable  of  being 
designated. 

8.  A  provision  for  the  education  of  children 
of  such  members  Is  snfflciently  definite,  the 
parents  b«ing  ascertainable. 

0.  A  devise  to  a  religious  society  In  tmst  to 
bnild  a  home  for  a  minister  and  teacher  Is  not 
void  for  indefinlteness  aa  to  who  the  teacher 
should  be,  as  the  selection  of  the  teacher  would 
fall  on  the  trustee. 

10.  A  devise  was  to  a  religious  sodety  to 
maintain  a  church  and  school,  and  when.  If 
ever,  they  wero  abolished,  the  estate  waa  to  go 
to  heirs.  Bdd,  that  the  devise  was  not  void  as 
authorizine  the  trustee  to  abolish  the  church 
and  school,  the  continKency  being  a  condition 
subseqnent,  which  could  not  prevent  the  vest- 
ing of  the  estate. 

11.  A  base  or  qualified  fee  is  not  v^  hi  North 
Carolina. 

12.  No  technical  worda  of  conveyance  are  re- 
quired In  wills. 

18.  A  devise  In  tmst  fw  the  maintenance  of 
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a  chnrch  and  school  te  a  diarit^r,  thoos b  It  pro- 
TidM  tliHt  each  member  of  the  ehtircn  be  giv- 
en  an  acre  of  laud,  and  hla  children  be  educated 
free  at  the  echool. 
14.  A  devise  was  in  trust  (or  a  Moravian 
church  and  school  at  S.,  testator's  native  town, 
to  be  manased  and  controlled  by  the  Moravian 
Church  of  S.  tfebl.  that  the  charitr  was  not 
void  for  Indefiniteneaa. 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Alien,  Judge. 

Action  by  B.  W.  Keith,  lUlmlnlstratoT  with 
the  will  ^nwpyyfl  of  E.  T.  Glemmona,  deceased, 
against  Mary  Scales  and  others.  There  was 
a  jndgmoit  for  plaintiff,  and  defandsnta  ap- 
peaL  Affirmed. 

A.  H.  Eller  and  Holton  &  Alexander,  for  ap- 
pellBDts.  Watson,  Bnxton  &  Watson.  Jones 
&  Patterson,  and  W.  B.  Wliltson,  for  appel- 
lee. 

CXABK,  J.  This  proceedliK  Is  toraght  by 
the  admlnlstratoT  with  the  will  annexed  of  B. 
T.  Olemmona  against  bH  heirs  at  law,  next 
of  kin  and  deTlseee,  to  hare  the  wUl  ^nred  in 
solemn  form,  and  for  a  eonstmctlon  of  tbe 
same.  He  died  chUdlesa.  After  a  devise  to 
hla  widow,  whl(di  is  eliminated  from  oar  con- 
sideration by  reason  ot.ber  having  Olsaoited, 
and  three  small  bequests  to  relatlTea,  which 
are  not  contested,  the  testator  derlaed  and  be* 
queathed  his  estate,  estimated  at  $100,000.  as 
follows:  "After  the  above,  then  I  will  and 
beqneatit  all  the  rest  ot  my  estate,  Including 
my  wife's  at  her  death,  tor  a  MMavlan  chnrA 
and  school  in  my  natlTO  town,  CSemmonsTlUe, 
Forsyth  county,  N.  a  I  desire  tbe  Moravian 
Oinrcb  of  Salem  appoint  iwoper  persons  to 
purchase  me  hundred  acres  of  land  in  or  near 
Olemmoiuvllle;  to  first  erect*  a  substantial 
church  of  brick,  not  to  exceed  in  cost  f 10,000, 
a  school  building  not  to  exceed  in  coat  $10,000, 
and  a  comfortable  house  for  tbe  entire  use  of 
a  Moravian  minister  and  teacher.  I  deadre 
eatdi  member  of  said  churdi  have  a  lot  of  one 
acre  of  this  land  purchased  at  fl.00  each,  as 
far  as  the  land  goes,  and  his  children  to  be 
sent  to  school  free  of  charge  as  long  as  any 
part  of  my  estate  remains  to  pay  tbe  expenses 
of  said  church  first  then  school  Tb  be  man- 
aged and  controlled  by  the  church  of  Salem, 
N.  0.  It  is  my  intention  that  all  my  estate, 
except  as  before  stated,  be  used  and  managed 
by  the  Moravian  Church  of  Salem,  to  maintain 
a  church  and  sdhool  at  or  near  CtemmonsvlUe, 
N.  a,  and  when,  if  ever,  abolidied,  tben  to  go 
to  my  nearest  living  relatlvea."  The  case 
having  been  transferred,  upon  issues  raised  by 
the  pleadings,  to  tlie  superior  court,  the  judge, 
upon  taetA  agreed,  found  as  a  tact  that  "the 
Bo^rd  of  Provincial  Elden  of  the  Sontiiem 
Province  of  the  Moravian  Church,  or  Unitas 
Fratnun,"  officially  located  at  SiUem,  N.  C, 
and  a  corporation  under  the  laws  of  North 
Carolina,  was  the  trastee  intended  in  his  will 
by  the  designation  "Moravian  Cburch  of  Sa- 
lem." and  adjudged  that  the  bequest  and  de- 
vise of  the  realdne  of  the  estate  aa  above  set 
forth  were  valid,  and  directed  that  the  net  pro- 


ceeds of  the  personalty  after  payment  of  tiw 
widow's  distributive  share,  tbe  three  small  be- 
quests mentioned,  and  the  coats  of  adminis- 
tration, be  paid  over  to  said  trustee,  and  that 
said  trustee  Is  the  owner  and  entitled  to  the 
possession  of  all  the  real  estate  of  whlcb  the 
testator  died  seised,  subject  to  the  dower  rights 
of  the  widow.  From  this  Judgmoit  tlie  de- 
fendants appealed,  assigning  the  ft^wing 
grounds  of  exception,  which  wUl  be  noted  se- 
riatim: 

The  first  two  exceptions  are  to  the  flndings 
of  fact  that  the  "Board  of  Provincial  Klden 
of  tbe  Soothe  Province  of  the  Moravian 
Church"  was  the  trustee  named.  This  was 
shown  to  be  tbe  official  designation  of  tbe  re- 
ligious denomination  commonly  known  as  the 
"Moravian  Church,"  with  Its  headquarters  at 
Salem,  which  la  Incorporated  in  North  Caro- 
lina, and  owns  large  iMdles  of  land,  having 
received,  Intv  alia,  at  (me  time  a  grant  of 
1,000.000  of  acres  of  land  from  Earl  OranvlUe. 
holding  and  Investing  the  funds  of  the  prov- 
ince, and  tbe  legal  title  to  the  churches  and 
chapels  and  schools  within  Its  Jurisdiction,  In- 
cluding the  well-known  and  long-estabUsbed 
female  college  at  Salem.  It  was  also  In  tbe 
facts  admitted  that  the  Moravian  Church,  a 
congregation  at  Sal^  owing  allegiance  to  the 
province  above  referred  to,  of  which  It  la  a 
member,  was  also  Incorporated,  and  owned 
considerable  property,  including  four  affiliated 
chapels,  and  Is  also  commonly  known  aa  the 
"Moravian  Chnrch  of  Salem,"  but  it  exerdses 
no  contrcd  over  any  [snpaty  or  church  beyond 
ito  Immediate  vicinity,  and  Is  subject  to  tbe 
authority  of  the  province  of  which  it  ia  a  mem- 
ber, and  from  which  Its  ministers  receive  thetr 
appointmoit  Tbla  hist  corporation  and  Its 
charter  have  been  before  this  court  in  Congre- 
gation, etc,  of  Salem  and  Vicinity  v.  Forsyth 
Go.  Oom'ra,  115  N.  C.  480.  20  S.  K  626.  At  Oie 
most,  this  was  a  latent  ambiguity,  and  ex- 
plainable by  parol  evidence.  Simmons  v.  Alli- 
son, lis  N.  a  763.  776.  S.  E.  716;  Sons  of 
Temperance  v.  Aston,  02  N.  C.  578;  Ryan  v. 
Martin,  91  N.  C.  401;  TiUey  v.  smia,'  119  N.  C 
283.  26  S.  E.  28.  Tbe  finding  of  fact  by  the 
Judge,  to  whom,  by  consent,  it  was  submitted. 
Is  binding  upon  the  defendants.  In  TlUey  v. 
Ellis,  supra,  a  latent  amblgoity  was  sent  back 
to  be  passed  upon  by  tbe  Jury,  but  aa.  tn  that 
case,  the  ambiguity  was  aa  to  the  cestui  qw 
trust,  the  court  added  that,  if  it  could  not  be 
determined  who  was  meant,  the  devise  would 
lapse  for  the  ben^t  of  the  belra.  Tnstea 
V.  Oolgrove,  4  Htm,  S68,  and  cases  there  dted. 
But  here,  the  ambiguity  being  as  to  tbe  trus- 
tee, the  court  would  not  allow  a  trust  to  fail 
tor  want  of  a  trustee.  Besides,  it  la  not  groimd 
for  exception  to  the  defendants,  who  cannot 
be  concerned  who  -la  trustee.  But  when  the 
case  gets  badk  Into  the.  superior  court  It  may 
be  well  for  the  adndnlatiatrar,  for  hla  own  pro- 
tection, to  cause  tbe  Moravian  congregation 
at  Salem,  which  Is  (rfBdally  incorponted  aa 
the  "Congregation  of  ttie  United  Arettaren  of 
Salem."  to  be  made  a  party  defendant  (It  la  not 
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■  party  to  thto  action),  Oat  It  mar  be  maud 
by  the  final  order  holding  tbe  ProTlndal  Kl- 
den  of  tbe  MoraTlaii  GhnnA  to  be  the  tnurtee 
deslgiiated,  or  glren  opportimfty  to  contest  tbe 
same  U  that  congregathm  should  so  desire.  It 
fs  a  matter  between  the  two  congregations 
commtmly  known  as  the  "Moravian  Caturcb  of 
Salem"  as  to  whldi  was  Intended  to  be  the 
trustee.  This  wUl  not  affect  tite  validity  of 
the  devise  or  the  rl^ta  of  the  defendants. 
An  uncertainty  as  to  the  cestnl  que  trust  Is 
ffttid  to  a  devise  In  trust,  unless  It  Is  a  latent 
ambiguity,  which  can  be  ascertained.  Tllley 
V.  EWs,  supra;  President,  etc.,  v.  Norwood,  4B 
N.  a  66.  It  Is  otherwise  where  the  uncertain- 
ty is  u  to  the  trustee.  In  which  case  the  court 
will  ^oteet  tbe  trust  And,  if  need  be,  appoint 
a  new  trustee.  2  Ferry,  Trusts,  H  780,  TffL 

TbB  next  two  exceptions  are  tiiat  the  court 
erred  In  not  holding  that  the  trustee,  the  Ho* 
ravlan  Church,  could  not  hold  real  estate,  and, 
besides,  has  no  corporate  existence.  It  appears 
from  the  facts  agreed  that  both  the  o^anlza- 
tlons  refoied  to  above,  and  boQi  of  which  are 
omuDonly  known  as  the  "Moravian  Church  of 
Salem"  (one  being  the  province,  with  bead- 
quarters  at  Salem,  and  the  other  the  congrega- 
tion of  that  church  In  that  town),  were  Incorpo- 
rated, and  both  have  power  to  take  and  h(M 
property,  real  and  personal  But,  If  Oiere 
had  been  no  Incorporation,  the  court  vrould 
hold  the  fund  until  "Incorporation  could  be 
taken  ouf  *  (Allen  v.  BaskervUle,  128  K.  a 
126,  81  S.  B.  363;  Onld  v.  Hospital.  96  TJ.  S. 
806);  and,  If  that  w«e  not  done  In  a  rear 
Btmable  time,  appotait  a  substttnted  trustee. 

The  other  exceptions  are  to  alleged  error 
In  not  holding  the  devise  for  a  diurch  and 
school  at  ClemmonsvUIe  void: 

"(1)  That  the  same  is  attempted  to  be  i^ven 
to  a  churdi  and  school  not  in  existence."  In 
Griffin  V.  Graham,  8  N.  O.  96,  the  will  pro- 
vided that  two  acres  of  land  should  be  pur- 
chased, and  *Mhat  a  brick  house  shall  be 
etectea  m  said  land  suitable  for  a  sdiool  room, 
and  famished  hi  a  plain  manner  for  the  ac- 
commodation of  indigoit  scholars,  and  be 
called  *Grlffin  Free  School.* "  The  school  had 
oo  previous  existence,  but  was  to  be  estab- 
lished by  tbe  trustees.  The  court  uphdd  tiie 
trust,  and  the  institution  Is  still  the  pride  of 
New  Berne.  To  same  effect.  White  v.  Attor- 
ney General,  30  N.  C.  19;  VIdal  v.  Mayor, 
etc..  2  How.  127  (the  famous  Glrard  WUl 
Case);  Oidd  v.  Hospital,  supra.  In  Jones  v. 
Habersham,  107  U.  S.  174,  2  Sup.  Ct.  336,  It 
is  said:  '^e  bequest  Id  the  twenty-third 
danae  of  the  wlll,  Df  fl,000  to  the  first  Chris- 
tian church  erected  or  to  be  erected  in  the 
Tillage  of  Tdfalrvllle.  In  Burke  county,  or  to 
such  persons  as  may  become  trastees  of  the 
same,  la  supported  by  Inglls  v.  Trustees,  8 
Pet  99^  Oald  v.  Hoqdtal.  supra,  Russell  v. 
ADen,  107  U.  S.  168,  2  Sop.  Ct  327.  and  Is 
directly  within  the  decisions  of  Lord  Thurlow 
in  Attorney  General  t.  Bishop,  1  Brown,  Oh. 
444,  of  Sir  John  Copley,  afterwards  Lord 
Lyndhnrst,  In  Society  v.  Attorn^  General,  8 


Buss.  1^  and  of  Lord  Hatheily  In  Stamett  v. 
Herbert  L.  B.  7  Gb.  282."  In  fact,  a  wy 
large  proportion  of  devises  of  this  nature  are 
to  institutions  to  be  established  In  eonseqaence 
of  the  win,  and.  If  suffldoiUy  definite,  th^ 
have  always  been  upheld.  Certainly  we  know 
of  none  dedared  void  on  the  ground  assigned 
In  this  exceptlm. 

"(2)  TbBt  a  chur6h  and  school  house  are 
dtoected  to  be  built  at  a  cost  not  exceeding 
$10,000,  thoel^  giving  a  ^cretlon.  without 
a  person  or  corporation  being  named  capable 
of  exercising  the  discretion."  It  Is  evldoit 
that  the  discretion  was  to  he  exerdsed  by  the 
trustee,  and  tbis  is  a  limitation  theretm. 

"(3)  That  100  acres  of  land  are  directed  to 
be  bout^t,  and  one  acre  allotted,  eacdi.  to  par- 
ties Incapable  of  being  designated  nor  capable 
of  enfordng  the  trust"  A  devise  "t<xt  the 
establishment  of  a  free  school  or  scfhools  for 
the  benefit  of  the  poor  of  the  county"  was 
held  valid  (State  y.  McGowan,  24  N.  a  9; 
Hunt  V.  Fowler.  121  lU.  269, 12  N.  B.  331,  and 
17  N.  B.  491).  and  also  one  "for  the  poor  in 
tbe  county  of  BeanfOrf *  (State  v.  Gantd,  87 
N.  C.  210).  A  devise  to  "A.,  bishop  of  N.  0., 
and  his  heirs,  in  trust  for  the  poor  orphans  of 
the  state  of  N.  C.  and  the  said  bishop  and 
bis  successors  have  the  right  to  select  such 
orphans,"  was  upheld  by  Pearson,  O.  J.,  tai 
Mfiler  V.  Atkinson.  68  N.  C.  537.  A  gift  to 
trustees,  "to  be  by  them  applied  to  the  pay- 
ment  of  tuition  money  for  such  poor  children 
as  the  trustees  may  designate."  was  snstahied 
In  Newton  Academy  v.  Bank  of  Asbevllle,  101 
N.  0.  488^  8  S.  E.  174;  and  tbe  tatterest  on  the 
fund  to  be  applied  for  the  "educating  of  poor 
mutes"  was  treated  as  valid  In  School  for 
Deaf  and  Dumb  v.  Institution  for  Deaf,  Dumb, 
and  Blind,  117  N.  C.  164.  23  8.  B.  171.  "Bach 
member  of  said  churdi,  not  to  exceed  100," 
Is  snffldently  definite. 

"(4)  That  tbe  will  attempts  to  provide  for 
tiie  education  of  the  children  of  the  ind^lte 
persona  to  whom  the  one  acre  of  land  Is 
given."  Hie  parents  bdng  ascertainable,  as 
above  said,  tills  exception  is  untenable. 

"(6)  That  the  paper  writing  attempts  to 
I«ovide  a  house  for  a  Moravian  minister  and 
teacher,  and  is  too  indefinite  tai  providing  who 
that  teacher  may  be."  The  selection  was  evl- 
dentiy  left  to  the  trustees,  the  Moravian 
Church,  and  bitended  to  be  so  left.  Just  as  tbe 
trustees  of  Glrard  Ooll^  at  the  Griffln 
School,  and  other  Institutions  established  by 
virtue  of  a  devise,  select  the  president  and 
professors  from  time  to  time. 

"(6)  That  the  provision  reciting  his  Inten- 
tion that  his  estete  shall  be  used  and  managed 
by  the  Moravian  Church  of  Salem  to  main* 
tain  a  church  or  sdiool  at  or  near  Clemmons- 
vUIe, N.  C,  is  too  graoral  and  Indefinite,  and 
falls  to  point  ont  the  beneficiaries,  or  the 
means  by  whldi  they  may  be  asc^talned." 
This  has  been  already  discussed. 

"(7)  That  the  said  Moravian  caiorch  Is  not 
an  Incorporation,  and  Is  tocapable  of  holding  a 
trust"   This  is  counter  to  the  facto  agreed 
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and  need  not  be  considered.  Besides,  It  does 
not  concern  the  defendants. 

"(8)  niat  there  are  no  beneflclarles  men- 
tioned In  said  paper  writing  sufflcientlr  iden- 
tified that  can  enforce  the  trost."  As  much 
so  as  la  the  Oirard  College  Case,  the  Griffin 
School  Case,  and  all  similar  Instances.  In 
these  cases,  what  boy  could  come  into  court, 
and  BAj,  "I,  among  ethers,  was  Intended  to 
enJo7  this  bounty."  The  trustees  could  an- 
swer, "In  our  Judgment,  you  are  not  best  en- 
titled to  the  benefit  of  the  donation."  Yet 
such  derlses  were  upheld.  In  Sinnett  v.  Her- 
l>ert,  supra,  the  court  held  that  "a  gift  to  a 
charitable  purpose,  if  lawful,  is  good,  althoi^ch 
no  object  be  In  existence  at  the  time";  citing 
Attorney  General  v.  Bishop,  1  Brown,  Cb. 
444,  sustaining  a  gift  for  "establishing  a  bish- 
op in  his  majesty's  dominions  in  America," 
in  which  case  it  was  also  said:  "It  is  imma- 
terial whether  the  person  to  take  be  In  esse 
or  not,  or  whether  the  legatees  were,  at  the 
time  of  the  bequest,  a  corporation  capable  of 
taking  or  not,  or  how  imcertaln  the  object  may 
be,  provided  there  be  a  discretionary  power 
Tested  anywhere  OTer  the  application  of  the 
testator's  bounty  to  these  objects;  or  whether 
their  corporate  designation  be  mlataken,"— 
which  Is  cited  In  Vldal  t.  Mayw,  etc.,  supra, 
which  adds,  "If  the  Intention  suffldently  ap- 
pears in  the  bequest,  It  should  be  valid."  In 
Holmes  t.  Uead,  C2  N.  T.  282,  It  was  held 
that  a  beneficiary  need  not  necessarily  be  de- 
scribed by  name;  that  It  is  not  material  that 
a  legatee  should  be  definitely  ascertained  and 
known  at  the  date  of  the  will,  or  even  at  the 
death  of  the  testator;  and  It  is  anfficient,  if  he 
Is  so  described  that  he  can  be  ascertained  and 
known  when  the  right  to  receive  the  gift  ac- 
crues. A  provision  by  will  that  the  whole 
estate  should  be  used  at  discretion  by  the 
selectmen  of  B.  for  the  special  benefit  of  the 
worthy,  deserving,  poor,  white,  American, 
Protestant,  Democratic  widows  and  orphans 
resldlrig  In  B.  Is  valid.  Beardsley  v.  Select- 
men, 63  Conu.  489,  3  Atl.  657.  The  whole 
matter  of  enforcing  and  controlling  private 
charities  Is  regulated  by  sections  2342  to  2345 
of  the  Code,  whereby  the  attorney  general  or 
solicitor  is  authorized,  on  the  suggestion  of  two 
reputable  citizens,  to  bring  suit. 

"(9)  That  the  power  given  to  the  trustees 
to  abolish  the  church  and  school  makes  the 
devise  to  them  void."  No  power  Is  given  to 
the  trustees  to  abolish  the  church  and  school, 
and  the  reference  to  the  possible  abolition 
thereof  Is  merely  a  condition  subsequent,  and 
does  not  prevent  the  vesting  of  the  estate  In 
the  trustees.  This  objection  was  answered  by 
Pearson,  C.  J.,  in  MUIer  v.  Atkinson,  supra: 
"It  will  be  time  enough  at  his  [Bishop  Atkin- 
son's] death  to  make  the  objection  that  his 
successor  cannot  exercise  the  power."  So  It 
will  be  time  enough  to  discuss  the  effect  of  an 
abolition.  If  It  ever  happens,  at  the  time  It 
takes  place;  but  'such  a  condition  subsequent 
cannot  possibly  have  the  effect  of  destroying 
the  estatei 


"(10)  That  the  estate  attonpted  to  be  de- 
vised is  a  base  or  qualified  fee,  and  Is  tbere- 
fore  void."  If  It  be  admitted  to  be  a  base  or 
qualified  fee,  It  Is  not  void  tai  Nortli  Carolina. 
"But,  however  broad  may  be  the  langroase 
quoted,  we  have  no  Idea  that  It  was  the  pmv 
pose  of  the  chief  Justice  to  say  that  tbe  lim- 
itation expressly  defined  by  him  as  a  base  or 
qualified  fee  In  Merrlman's  Case,  5S  N.  C-  -470, 
could  not  be  valid  In  North  Carolina.  Stu^ 
limitations  are  not  Infreqn^t  in  this  and  oth- 
er states,  and  we  are  not  pr^ared  to  adopt  a 
view  which  leads  to  soch  a  r«r<^ati<Mt  In  tbe 
law  of  limitations  of  real  i^operty."  Hall  t. 
Turner,  110  N.  C.  292, 14  8.  S.  791. 

"(11)  Itiat  there  are  no  words  of  convey- 
ance conveying  the  estate  to  any  one  to  bold 
in  trust,  and  It  thwefore  descends  to  the  taeln 
and  distributees."  No  technical  words  of  con- 
veyance are  required  In  wUls.  Alstoa  r.  Da- 
Tig,  118  N.  O.  202,  24  S.  E.  15;  Code,  |  2180. 

"(12)  That  the  will  does  not  contenqdate  a 
charily,  for  it  provides  that  only  the  children 
of  each  member  having  one  acre  of  the  land 
be  sent  to  school  free  of  charge  'as  long  as  any 
part  of  my  estate  remains  to  pay  the  ezprases 
of  said  church  first,  then  the  school,'  and  to 
not  in  contemplation  of  section  2342  of  the 
Code."  While  the  will  prescribes  that  socli 
children  shall  be  educated  free,  that  Is  only  a 
part  of  the  trust,  which  provides,  in  addition, 
for  the  maintenance  of  the  church  and  school 
at  that  point.  The  charity  Is  not  too  va^e 
and  Indefinite,  but  quite  specific— for  **a  Mo- 
ravian church  and  school  at  my  native  town, 
Clemmonsvllle,  in  Forsyth  county,  N.  C.  to 
be  managed  and  controlled  by  the  Moravian 
Church  of  Salem,  N.  C."  The  tmst  Is  not  dif- 
ficult of  execution  according  to  the  intention 
of  the  testator.  He  says  tiiat  It  Is  his  inten- 
tloQ  that  all  of  his  estate  be  used  and  man- 
aged by  the  Moravian  Church  of  Satan  to 
maintain  the  charity  which  he  was  about  to 
establish.  Instead  of  himself  naming  new 
trustees  to  administer  the  trust,  he  idacea  this 
trust  in  the  hands  of  that  church.  Xtae  testa- 
tor himself  was  a  native  of  ClmmonsviUe. 
He  was,  and  had  t>een  for  60  years,  a  membo- 
of  the  Moravian  Church  at  Salem,  and  dl«d 
childless,  and  evidently  wished,  tiirough  his 
church,  to  i»erpetuate  his  family  name  by  es- 
tablishing at  the  place  of  his  nativity,  which 
took  its  name  from  his  family,  a  charity  to  be 
managed  and  controlled  by  the  parent  church. 
Courts  incline  strongly  in  favor  of  charitable 
gifts,  and  take  special  care  to  enforce  them. 
2  Story,  Bq.  Jur.  {  1169.  Charitable  bequests 
are  said  to  come  within  that  dq»artment  of 
human  aftairs  where  the  maxim,  "Ct  res 
magis  valeat  qnam  pereat,"  has  been  and 
should  be  applied.  2  Perry,  Trusts,  i  687. 
Until  the  statute  of  distributions  (22  Car.  II. 
c.  IS)  was  enacted,  the  ordinary  was  obliged 
to  apply  a  portion  of  every  intestate's  estate 
to  charity,  on  the  ground  that  thoe  was  a 
general  principle  of  piety  and  charity  In  every 
man.  2  Ferry,  Trusts,  S  690;  2  BL  Comm. 
4M.  496.  This  was  donbtlesa  a  crude  bccfai- 
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nlog  of  tbe  sradnated  Inberltance  tax.  b7 
wblcta  Id  Great  Britain  and  most  of  our 
Btates  tbe  estates  of  the  dead  are  now  made 
to  uoutribute  to  tbe  benefit  of  tbe  public. 

It  Is  contended  tbat  tbere  are  several  cases 
in  North  Carolina  In  which  charitable  be- 
quests were  declared  invalid.  But  these  were 
very  difterent  from  the  one  now  before  tbe 
court  In  McAuley  v.  Wilson,  16  N.  O.  276. 
tbe  testator  directed  that  bis  property  should 
be  formed  Into  a  fund  to  pay  a  preacher  of  the 
Associate  Seceding  Party  to  preach  at  the 
Church  of  OUead,  which  belonged  to  tbe  Re- 
formed Party.  The  Reformed  Party  would 
not  allow  the  preacher  to  preach,  but  fastened 
the  door  and  windows  of  the  church  against 
him.  Tbe  court  said  that  It  (Ud  not  have  tbe 
power  to  force  the  church  to  let  him  preach, 
and  so  the  devise  failed.  In  Holland  v.  Peck. 
37  N.  C.  265,  the  will  required  tbe  sum  to  be 
disposed  of  by  conference,  or  the  difterent 
members  composing  the  same,  as  tbey  shall, 
In  their  godly  wisdom,  jud|^  to  be  most  ex- 
I>edient  or  beneficial  for  the  Increase  and  pros- 
perity of  tbe  gospel.  Held  too  indefinite  to  be 
executed.  In  Bridges  v.  Pleasants,  38  N.  O. 
20,  the  bequest  was  to  foreign  missions  and 
to  the  poor  saints.  Tbe  court,  with  fine  Irony, 
said  that  It, was  Impossible  for  a  court  to  say 
that  this  man  or  that  was  a  saint,  and  the  be- 
quest was  declared  void,  though  it  was  care- 
ful to  add  that,  if  the  testator  "bad  made  It 
plain  who  be  thought  were  saints,  the  court 
would  enforce  the  trust."  In  Wblte  t.  Attor- 
ney Creneral,  39  N.  C.  19,  tbe  court  pronoun- 
ced a  prevision  tbat  the  proceeds  be  laid  out 
in  buUdiDg  convenient  places  of  worship,  free 
for  the  use  of  all  Christians  who  acknowledg- 
ed the  divinity  of  Christ  and  the  necessity  of 
a  spiritual  regeneration,  as  void  for  uncertain- 
ty. There  are  numerous  cases  that  where  the 
testator  does  not  select  the  object  of  bis  boun- 
ty, but  attempts  to  leave  It  to  bis  executors 
or  trustees  to  select  tbe  purpose  or  class,  this 
is  too  Indefinite,  and  the  devise  is  void,  be- 
cause one  cannot  ai^int  another  to  make  a 
will  for  him.  Among  eases  of  this  kind  are 
the  famous  Tllden  Will  Case  (TUdoi  v.  Green, 
130  N.  Y.  29,  28  N.  E.  880);  Bridges  v.  Pleas- 
ants, supra;  Johnson  v.  Johnson  (Tenn.  Sup.) 
36  Am.  St.  Rep.  104,  22  Lawy.  Rep.  Ann.  179, 
and  notes  (s.  c,  23  8.  W.  114);  Qamb^  t. 
Trippe  Old.)  23  Ati.  461.  But  tbat  Is  an  en- 
tirely different  matter  from  a  case  where  tbe 
object  of  tbe  bounty,  or  tbe  class  out  of  which 
the  Individuals  are  to  be  selected.  Is  definite, 
as  m  tbe  Girard  Will  Case,  the  Grlffln  School 
Case,  and  others  cited  above,  In  which  tbe  se- 
lection of  tbe  Individuals  of  tbe  class  desig- 
nated to  share  In  the  bounty  Is  necessarily  left 
to  tbe  trustee;  since  they  might  not  even  be 
bom  till  long  after  tbe  testator's  deatb.  To 
tbe  latter  class  the  present  devise  belongs. 

Tbe  doctrine  of  cy  pres  does  not  obtain  in 
North  Carolina  (Bridges  v.  Pleasants,  supra), 
and  would  have  no  appllcatloD  to  tbe  case  be- 
fore us  If  It  did,  and  therefore  needs  no  dis- 
cussion. Tbat  doctrine  was  simply  that,  If  a 


trust  failed  for  any  reason,  the  court  would 
apply  the  fund  to  some  other  charity,  as  sim- 
ilar as  poBslbIc,— to  "something  else  as  good." 
Nor  does  tbe  validity  of  charitable  devises  de- 
pend upon  whether  St  43  BUz.  c.  4,  "Charita- 
ble Uses."  Is  or  is  not  in  force  In  this  state. 
The  opinion  to  that  effect  has  been  thoroughly 
exploded,  says  the  United  States  supreme 
court  In  Ould  v.  Hospital,  supra;  and  further 
says,  citing  2  Perry,  Trusts,  S  687:  "A  (iiarita- 
ble  use,  where  neither  law  nor  public  policy 
forbids,  may  be  applied  to  almost  anything 
that  tends  to  promote  tbe  well-being  of  so- 
cial man." 
To  sum  up: 

1.  This  is  a  charitable  use. 

Z  Neither  the  doctrine  of  cy  prca  nor  St 
48  £)Uz.  c.  4,  in  any  wise  affects  tbe  validity 
of  a  devise  for  such  purpose  In  this  country. 

3.  A  latent  ambiguity  as  to  either  ceatnl 
que  trust  or  trustee  Is  explainable. 

4.  The  latent  amUguity  here  being  as  to 
the  trustee,  if  not  explained,  tbe  trust  oonld 
not  have  failed,  but  a  new  tnutee  would  be 
appointed. 

5.  If  the  object  of  the  trust  were  indefinite. 
It  would  be  void;  otherwise,  where,  as  In  this 
case,  It  Is  definite,  and  the  selection  of  the  In- 
dividuals to  enjoy  its  b^Mflt  Is  left  to  truBtees. 

After  a  careful  review  of  the  elaborate  ar- 
gument on  both  sides,  which  has  been  of 
great  assistance  to  the  court  in  drafting  this 
opinion,  the  Judgment  below  Is  aflirmed.  AC- 
flimed. 


STATB  V.  NICHOLSON. 
(Sapmne  Gonrt  of  North  Ouoliaa.   April  26, 

im.) 

H10EWI.T  RoBBBKT— What  CororrrDTW— Tixan- 

OOB  IiraiKT— PdTTIKO  M  TlAXr— FOBOIBLl 

Tbsbpabs — iNSTEuonoHs— LABoanr. 

1.  A  coDvIctloD  of  robbery  near  a  highway 
is  warranted  where  the  crime  was  committed  at 
a  place  within  SO  or  75  yards  of  a  county  road, 
in  plain  view  thereof,  tboagh  neither  prosecu' 
tor  nor  accused  knew  of  such  road,  and  the 
prosecutor  had  not  been  enticed  to  leave  a  bi^ 
way,  and  the  parties  had  gone  to  the  place 
without  traveling  on  one. 

2.  In  a  prosecution  for  robbery,  a  felonious 
taking  Is  established  by  showing  tbat  It  was 
with  the  intent  to  deprive  the  owner  of  tbe 
use  of  the  property  and  to  appropriate  It  to  tbe 
use  of  the  taker. 

3.  To  make  the  taking  vt  piopnty,  by  pat- 
ting the  owner  in  fear,  robbery,  ft  is  not  neces- 
sary that  the  fear  amounted  to  great  terror, 
bat  It  is  snffldent  if  It  made  Um  apprehensive 
of  danger. 

4.  A  conviction  of  larceny  may  be  had  under 
an  indictment  for  robbery. 

5.  Prosecutor  testified  that  he  was  walking 
with  accused,  who  invited  him  to  step  aside  to 
a  pile  of  wood,  and  take  a  drink  out  of  a  flask, 
which  he  produced.  After  doing  this,  accused 
asked  him  for  his  pistol,  which  was  handed  to 
him;  whereupon  accused  proposed  trading,  and, 
when  witness  refused,  be  pointed  the  pistol  at 
him.  and  made  him  give  up  his  watch  and  mon- 
ey,  and.  as  witness  was  about  to  run,  ehot  him. 
Accused  testified  that  they  stepped  aside  to  the 
place  where  the  alleged  robbery  took  place  to 
{day  cards,  and  that  he  won  the  prosecutor'a 
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watch,  nuMier.  and  ^tol  at  cards,  and  they 
then  got  into  an  altercation,  and,  as  prosecator 
was  about  to  strike  accased,  he  shot  him.  Bdil, 
that  it  was  unnecessarr  to  charge  on  forcible 
trespass,  or  to  explain  the  difference  between 
f  ordble  trespass  and  mbberr. 

Appeal  from  mimlOT  court.  Union  county; 
Ooble,  Judge. 

W.  W.  Nicholson  was  convicted  ot  robbery, 
and  he  appeals.  Affirmed. 

The  offense  is  alleged  to  hare  been  commit- 
ted upon  one  H.  A.  Lowery  at  or  near  a  co- 
taln  Ughway  in  Union  county,  to  wit,  the 
Monroe  and  Wlngate  road.  The  state  intro- 
duced Lowery  as  a  witness,  who  testified  that 
on  the  morning  of  December  22,  1898,  he  was 
walking  on  the  Carolina  Central  Railroad 
from  Monroe  to  Wlngate,  a  distance  of  about 
•Ix  miles,  when  he  overtoolc  the  defendant 
about  two  and  a  half  miles  out  of  Monroe. 
That  tliey  exchanged  gteetings.  Were  old  ac- 
quaintances, and  were  reared  within  three 
miles  of  each  other,  in  Lancaster  coun^,  S.  G. 
That  they  engaged  In  couTersatlon  concraning 
Lowery*t  relatives,  whom  the  defendant  had 
recently  seon,  and  continued  to  walk  on  the 
railroad  for  some  distance.  That  defendant 
Inquired  of  the  witness  If  he  had  a  plstoL 
Wltnem  stated  that  he  had;  Triwreupon  de- 
fendant atked  to  see  it.  and,  after  era  mining 
It,  returned  It  to  wttnen.  Alter  walking  a 
mile  or  move  fortber,  flie  dtf endant  stepped 
off  about  8S  yards  trfm  the  tn(ft  to  a  ^le  of 
■cord  wood,  and  called  to  witness,  and  asked 
him  to  come  and  take  a  drink  of  whisky. 
Defendant  produced  a  flaak  <tf  whUA7,  and 
the  witness  took  one  drink.  Defendant  agiUn 
desired  to  see  witness*  plated,  and  he  handed 
It  to  him,  and  defendant  propoaed  trading,  bat 
witness  said  he  dldnt  wlflh  to  trade.  De- 
fendant said,  "Lowory,  this  la  my  gun,"  and 
pointed  tile  pistol  at  'vrttness,  who  thmight  de- 
fendant was  joking,  and  told  defendant  so. 
Defendant  said,  "No,  by  God,  I  ain't;  hand 
up  your  watch."  Witness  handed  htan  hla 
watch,  whereupon  defendant  demanded  wit- 
ness* mon^,  and  he  handed  him  bis  pocket- 
txK^  which  defendant  open^  keeping  the 
pistol  at  witneaa'  breast  while  be  counted  tbe 
ctmtents,— 99.9S.  Defendant  tben  gripped  the 
pistol  as  If  to  fire.  Witness  was  about  to  run, 
and  defoodant  shot  htan  in  the  breast,  and  as 
he  ran  off  the  d^endant  shot  him  in  the  hip. 
This  occurred  about  60  or  76  yards  from  the 
Monroe  and  Ungate  road,  but  witness  did 
not  know  of  said  road,  or  that  there  ttob  any 
public  road  nrar,  at  the  time  the  alleged  rob- 
bery was  committed.  Witness  had  not  seen 
defendant  in  several  years,  and  did  not  recog- 
nize blm  when  they  met  on  the  railroad. 
Witness  was  just  returning  to  his  home  from 
Arirawyif  Defendant  testified  about  meeting 
l4}wery  while  walking  on  the  railroad,  and 
suggested  that  they  go  to  the  edge  of  the 
woods,  and  they  agreed  to  do  so,  and  Lowery 
proposed  a  game  of  cards,  and  defendant  con- 
sulted; that  they  sat  down  on  Oie  ground, 
about  SB  yards  from  Ote  tnuft,  by  a  pile  of 


cord  word,  and  i^ayed  two  games  of  "five 
up,"  whldi  liowery  mm;  that  Loway  Uuai 
said,  "Oh,  I  can  beat  yon,"  and  offered  to  pot 
up  his  watch  against  the  defendanfa,  which 
was  agreed  to,  and  deCmdant  won;  that  Low- 
ay  then  put  up  $5  against  his  watch,  and  de- 
fendant w«i  again;  that  be  thai  put  up 
and  bis  pocketbook  against  16,  which  was 
alao  won  by  tbe  defendant,  and  tiien  he  pro- 
posed to  pot  up  his  i^stol  a^ilnst  defendants, 
sad,  after  some  disonsslon  about  the  value  of 
the  pistols,  the  wagor  was  accepted,  and  tlie 
pistols  were  ^aced  on  the  ground;  that  de- 
fendant was  about  to  win  this  game,  when 
Lowery  grabbed  for  his  pistol,  and  thereupon 
defendant  grabbed  bis  own  pistol,  and  also 
anatcbed  Lowery*s  from  him,  and  Lowery 
then  Jumped  up,  and  grabbed  a  stick  of  cord 
wood,  stating  that  be  was  going  to  have  Us 
pistol,  and  drew  it  over  defendant,  and  there- 
upon dtfoidant  shot  Lowery  In  tbe  breast; 
that  Lowoy  tuned  to  run,  and  defendant 
shot  him  again.  Defendant  also  testified  that 
lie  was  not  familiar  with  tiiat  part  of  the 
county,  and  did  not  know  ^nen  was  a  public 
road  near  the  scene  of  tbe  shooting,  and  that 
tbete  was  woods  on  both  iddes  of  the  rail- 
road where  the  shooting  occurred.  Thece  was 
otiiv  evidence  the  state  showing  that  the 
public  highway  was  40  or  60  yards  from  where 
the  prosecuting  witness  alleged  he  was  rob- 
bed, and  that  tbe  place  where  the  alleged  rob- 
bery occurred  wis  in  plain  view  of  the  high- 
way,—one  penott  pasting  along  the  highway 
and  seeing  the  dtfendant  and  the  witness  Jost 
b^ore  the  occnrrCTce  took  place;  that  tbe 
hl^way  parallded  tiie  railroad;  that  tbe  de- 
fendant at  once  fied,  and  vbim  captured,  the 
same  day  ct  the  robbery,  denied  his  lamt, 
and  made  conflicting  statements  as  to  wtacse 
be  was  from. 

Defendant's  coonsH,  in  writing,  aslrad  ttie 
foDowing  Instructions: 

"0-)  That  to  constitnte  the  crime  ot  robbery, 
88  alleged  In  the  Indlc^ent,  It  Is  necessary 
that  tbe  ofloise  Should  be  committed  on  a 
puUic  highway,  or  that  llie  peison  robbed 
diould  hare  been  procured  or  oitlced  to  leave 
the  public  highway  by  some  threat  or  Induoe- 
mmt  offered  by  defendant  for  tbe  purpose  of 
securing  an  opportunity  to  commit  the  crime. 
(Befused.) 

"(2)  That  a  ralhwad  is  not  a  pnUlc  high- 
way.  In  the  sense  that  a  th^  from  a  person 
walking  tiiereon  would  constitote  rolrtwry. 
even  If  an  the  other  attributes  of  that  crime 
should  be  established.  (Olven.) 

"(3)  That  even  if  the  jury  should  find  from 
the  evidence  that  defendant  obtained  tbe 
ptopwty  of  Lowoy  In  such  a  manner  as 
would  constitute  a  robbery,  and  that  tbe  act 
was  committed  within  60  or  76  yards  ot  a 
public  highway,  yet  if  they  find,  further,  that 
Loweiy  and  defendant  arrived  at  flie  scene 
of  the  alleged  robbery  by  way  of  tiie  railroad, 
or  any  way  other  than  by  the  pnbUc  highway. 
It  would  be  the  doty  of  the  Jury  to  acquit 
(Refused.) 
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"(4)  Tbat  anlew  ttae  eTidenee  u  a  whole 
conylncefl  the  Jury  beyond  a  reasonable  doubt 
that  defendant  to  guilty  of  the  crime  as  al- 
leged In  the  bill  of  Indictment,  the  Jury  should 
acQult  (GItoi,  after  striking  out  the  con- 
cluding words,  'should  acquit,'  and  substitut- 
ing therefor  the  words,  'cannot  find  the  de- 
fendant guilty  of  robbery.') 

That  'convinced  beyond  a  reasonable 
doubt'  means  that  every  hypottaeels  founded 
upon  reason,  and  consistent  with  tbe  Inno- 
cence of  the  defendant,  has  been  excluded 
from  the  minds  of  tbe  Jnry  by  the  evidence. 
<OiTen.) 

"(6)  'piat  it  to  not  necessary  that  such  rea- 
sonable doubt  should  exist  In  the  minds  of 
all  or  a  majority  of  the  Jurors,  but,  If  any  of 
them  entertain  9uch  doubt,  the  Jury  should 
give  tbe  defendant  tbe  ben^t  of  It  (Not 
siven,  except  as  embraced  In  the  charge.) 

"(7)  That,  If  the  Jury  believe  the  evidence, 
tb^  win  lender  a  verdict  of  not  guilty.  (Re- 
fused.) 

"(8)  That,  In  order  to  convict  of  the  crime 
alleged,  tbe  Jury  would  have  to  find  that  the 
parties  were  not  gambling,  and  that  the  title 
to  the  property  had  not  thereby  passed  from 
Lowery  to  defendant  at  the  time  the  force 
was  api^led,  and  this  beyond  a  reascmable 
doubt  (Not  given,  except  as  embraced  In 
the  charge.)" 

The  court  instructed  the  jury,  after  read- 
ing notes  of  the  evld«ice,  as  follows: 

"(1)  Defendant  Is  charged  with  the  crime 
of  highway  robbery.  If  the  Jury  And  from 
the  evidence  beyond  a  reasonable  doubt,  un- 
der the  eourfs  Instructions,  that,  in  or  near 
tbe  public  highway,  the  defendant  assaulted 
liowery,  and  put  him  in  fear,  and  he  sur- 
rendered hta  pistol,  watcfa,  and  money 
through  fear  of  bodily  injury  to  defendant, 
a'nd  that  defendant  took,  throttfh  fear,  from 
the  possession  of  Lowery.  the  said  ptotol, 
■watch,  and  money,  the  property  of  lowery, 
and  carried  them  -away,  and  that  defendant 
did  this  felonloDBlyr-tbat  is,  with  tbe  taitent 
to  deprive  the  ownat  of  the  goods  and  appro- 
priate them  to  defendant's  own  use,— tbe 
Jury  will  find  the  defendant  guilty  of  robbery 
as  charged  in  fiie  Indictment. 

"(2)  The  fear  necessary  as  an  ^ment  to 
coostitQte  the  crime  of  robbery  need  not 
amount  to  great  terror,  but  If  ttae  .prosecut- 
ing witness  surrendered  his  goods  on  account 
of  threats  or  gestures  which  made  bim  ap- 
prehendve  of  danger,  this  is  snffldent,  eo  far 
as  the  dement  of  fear  Is  concerned. 

"(3)  If  the  Jury  faU  to  find  the  defendant 
guOty  of  robbery  as  charged,  stlU  they  may, 
under  this  Indictment,  find  bim  guilty  of  lar- 
ceny, provided  the  evidence,  under  ttae  court^a 
Instructions,  warrant  ttae  Jury  In  ao  finding. 

"(4)  If  they  fall  to  find  defendant  guilty 
as  charged,  but  find  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  defendant,  W. 
W.  Nicholson,  took  from  ttae  person  of  the 
prosecuting  witness,  ^inst  the  will  of  ttae 
iwosecntlng  vttnesa,  a  watch,  pistol,  and 


money,  the  property  of  the  prosecuting  wit- 
ness, H.  A.  Lowery:  that  defendant  carried 
the  said  property  away,  and  did  this  teio- 
niously.—that  la,  with  the  Intent  to  deprive 
the  owner  of  his  property,  and  to  appropriate 
It  to  defendant's  own  use,— then  the  Jury 
will  return  for  their  verdict  that  they  find 
that  the  defendant  to  not  guilty  of  the  crime 
of  robbery,  but  guilty  of  the  crime  of  larceny. 

"(5)  Defendsnt  contends  that  he  to  not 
guilty  of  any  crime;  that  he  and  prosecuting 
witness  were  playing  cards,  and  he  won  the 
watch,  pistol,  and  money,  and  the  prosecut- 
ing witness  became  angry,  and  was  about  to 
strike  defendant  and  defendant  shot  him; 
and  he  contends  that  under  this  Indictment 
he  cannot  be  found  guilty,  and  the  Jury  are 
Instructed  that  under  thto  indictment  they 
cannot  find  the  defendant  guilty  of  an  as- 
sault on  the  prosecuting  witness,  even  If  ttae 
Jury  should  so  believe  from  the  evidence. 

"(8)  Tbe  only  question  for  the  Jury  to  con- 
dder  Is  whether  the  defendant  is  guilty  of 
robbery,  and.  If  not,  then  wtaether  he  to 
guilty  of  larceny. 

"(7)  If  tbe  Jury  have  in  their  minds  a  rea- 
stMiable  doubt,  raised  by  the  evidence,  that 
defendant  Is  guilty  of  robbery,  also  a  rea- 
sonable doubt  that  defendant  to  guilty  of  lar- 
ceny, then  the  Jury  will  acquit. 

"(8)  If  defendant  won  tbe  iwoperty  In  ques- 
tion playing  cards,  and  did  not  take  tiie  prop- 
erty in  a  felonious  manner,  be  could  not  be 
found  guflty  under  this  Indictment 

"^)  Bea8<Hiable  doubt  must  be  such  doubt 
as  is  raised  by  the  evidence  in  the  case,  or 
by  the  want  of  evidence,  and  each  Juror  and 
all  the  Jnnvs  must  be  satisfied  from  the  evi- 
dence beyond  a  reasonable  doubt,  tiiat  de- 
fendant to  guilty,  before  they  can  agree  upcm 
a  verdict  of  guilty;  that  Is.  If  a  Juror  has  In 
his  mind  a  reasonable  doubt  it  would  be  ttae 
duty  of  sncta  Juror  not  to  agree  to  a -verdict 
of  guilty.  Thto  does  not  mean,  however, 
that  if  some  of  the  Jurors  are  saOafled  be- 
yond a  reaaonable  doubt  that  defendant  to 
guilty,  that  such  Jurors  90  satisfled  must 
agree  to'a  verdict  of  acquittal. 

"(10)  The  state  contends  that  defendant  to 
guilty,  and  that  be  procured  possession  of  tbe 
prwBecntlng  witness'  pistol  on  the  pretext  of 
wanting  to  swap  pistols,  and  that  when  the 
witness  was  without  arms  the  d^ttndant  pre- 
sented the  ptotol,  and  demanded  hto  watch 
and  money,  and  that  ttae  witness,  being  put 
In  fear  or  danger  of  hto  life,  snrrendered  his 
watch  and  mcmey;  and  fiie  state  contends 
that  ttato  was  near  a  public  highway,  that  it 
was  in  40  or  60  yards  ot  a  public  highway, 
and  that  dtfendant  took  and  carried  away 
the  property  of  the  witness,  and  did  thto 
feloniously,  and  that  the  Jury  should  find 
him  guilty  as  charged;  and  tbe  state  further 
contends  that  if  tbe  Jury  falls  to  find  him 
guilty  of  robbery  as  ctaarged,  the  evidence 
should  satisfy  them  beyond  s  reasonable 
doubt  that  be  Is  guilty  of  larceny;  and  con- 
tends that  defendant  procured  possession  of 
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tbe  iklstol  by  an  artlflce  or  trick,  and  tbea 
ased  It  to  secure  tbe  watcb  and  money  of  tbe 
witness,  tbrongli  fear  and  acalnst  hie  win, 
and  that  defendant  took  tbe  property  fel<ml- 
ously;  tbat  be  Is  cnllty  of  larceny. 

"(11)  The  }nry  will  consider  carefully  all 
the  evidence,  and.  If  they  find  beyond  a  rea- 
sonable donbt  that  the  defendant  Is  ffnUty 
of  robbery  as  charged,  tbe  jury  wlU  so  find. 

"(12)  If  tbe  Jury  fall  to  find  defendant 
guilty  as  charged,  but  flud  beyond  a  reason- 
able doubt  that  he  Is  guilty  of  larceny,  then 
tbey  will  return  tor  their  verdict  tbat  tbey 
find  tbe  defendant  not  guilty  of  robbery,  but 
guilty  of  larceny. 

"(13)  If  the  Jury  bare  any  reasonable 
doubt  of  defendant's  guilt,  they  will  acquit 

"(14)  Where  a  witness  testified  to  a  cer- 
tain state  of  facts  on  the  witness  stand,  and 
a  similar  statement  of  facts  made  by  tbe  wit- 
ness out  of  court  la  put  In  evidence,  me  state- 
ment out  of  court  cannot  be  considered  by 
the  jury  as  substantlTe  evidence,  but  the  Jury 
may  consider  such  statement  made  out  of 
court  as  tending  to  corroborate  the  testimony 
of  such  witness  in  court  So,  where  a  wit- 
ness testifies  to  a  state  of  facts  in  court,  and 
a  statement  of  facts  made  by  tbe  witness 
out  of  court  contradicting,  or  tending  to  con- 
tradict what  tbe  witness  testifies  to  In  court, 
la  put  In  evidence,  tbe  Jury  cannot  consider 
such  statement  made  oot  of  court  as  sub- 
stantlTe evidence,  but  only  as  diminishing, 
or  tending  to  diminish,  the  credit  of  tiie  wit* 
ness  on  tbe  witness  stand." 

Verdict  of  guilty.  Motion  for  new  trial 
by  defendant  on  the  ground  that  tbe  Instnus 
tlons  above  set  ont  were  not  given  as  prayed, 
and  tbat  tbe  court  erred  in  failing  to  cluuge 
as  to  tbe  law  tou<^iog  forcible  trespass,  and 
draw  tbe  disUnctlim  between  robbery  and 
forcible  treqmss,  and  erred  in  admitting  evi- 
dence excepted  to  by  defmdant  Motion  over- 
ruled. Defendant  excepted,  and  appealed 
frcMn  tbe  Judgment  [wonounced. 

In  addition  to  tbe  above,  the  defwdant 
assigns  mors  as  follows:  "For  error  in  that 
part  of  tbe  first  paragraph  of  tbe  chai^ 
which  defines  'fdonlously*  as  Vlth  the  Intent 
to  deprive  tbe  owner  of  the  goods  and  appro- 
priate them  to  defendant's  own  use';  for  er- 
ror In  second  paragraph  of  the  charge,  and 
In  tbat  part  of  tbe  charge  submitting  tbe 
question  of  larceny  to  tbe  Jury;  and  for  er- 
ror In  that  tbe  court  failed  to  Instruct  tbe 
Jury  as  to  tbe  law  touching  forcible  trespass 
and  trespass,  and  failed  to  explain  the  differ- 
ence between  forcible  trespass  and  robbery 
and  trespass  and  larceny;  and  tbat  tbe  court 
overruled  defendant's  motion  for  a  new  trlal:^ 

T.  L.  Candle  and  Iredell  HlUlard,  for  ap- 
pellant Tbe  Attorney  Qeneral,  for  the  State. 

FAIRCLOTH,  C.  J.  In  State  v.  Bradbum, 
104  N.  C.  8S1,  10  S.  E.  626,  the  indictment 
was  robbery  "near  tbe  highway."  The  facts 
were  that  defendant  and  prosecutor  went  up 


the  railroad,  and  took  a  jnth  to  a  point  20 
■tops  from  the  railroad  and  SO  steps  from  the 
county  road,  running  pipallel  to  the  railroad. 
At  that  point  the  Jury  found  tbat  the  rob- 
bery was  committed.  This  was  held  to  be 
robbery.  In  tbe  ^resoit  case  tbe  indictment 
was  robbery  "at  and  near  a  certain  high- 
way." The  facts  are  that  tbe  defmdaot 
and  prosecutor  walked  on  the  railroad  some 
distance,  when  defendant  sloped  off  40  or 
60  yards,  and  called  prosecutor  to  him,  at  a 
point  50  or  75  yards  from  the  oonn^  nwd, 
and  In  plain  view  of  the  ttMul,  nmnlng  paral- 
lel to  tbe  railroad.  At  tfiat  point  the  Jury 
find  that  the  robbery  was  CMnmttte^.  Tbe 
facts  and  finding  in  tbe  two  cases  are.  in  mb- 
stance,  the  same,  and  upon  that  auUiwity 
we  bold  tbat  tbe  preeoit  is  a  case  of  rob- 
bery. We  can  find  no  &not  in  the  cbatse  of 
the  court  We  were  favored  with  some  dla- 
cusslon  as  to  whether  a  railroad  k  a  paMlc 
highway,  but  that  Is  outside  cue,  aa  we 
have  a  case  of  robbery  with  cefttmce  to  the 
county  road.  Affirmed. 


BROWN  et  al.  V.  BANK  OF  BUH'IHK  et  al 

(Sain«me  Court  die  South  Carolina.    ApM  3Z, 
1898.) 

EqmTABLB  HoKKAom — ttmatT—CoKwaaaumom 

— BVIDBHOS— AaADIHO— DammBBB—APFBAI^ 

1.  Ob  aa  appeal  frMs  aa  oiAer  overmlinv  a 
demurrer,  the  court  will  not  conidder  facta  not 
set  out  in  the  pleadings,  though  admitted  by 

counsel. 

2.  In  an  action  to  have  a  deed  abeolote  de- 
clared a  mortgage,  when  the  complaint  alleges 
that  the  deed  was  intended  as  secnritT  for  pay- 
ment of  a  debt  and  that  allegation  Is  not  only 
denied  In  the  answer,  but  it  is  averred  that  it 
was  expressly  understood  to  be  a  bona  fide  pur- 
chase of  the  absolute  title,  a  matwial  issue  is 
raised,  and  the  answer  Is  not  demurrable  as  not 
stating  a  defense. 

8.  Where  a  creditor  who  holds  mortgages  on 
several  tracte,  given  to  secure  a  debt  pur- 
chases the  land^  or  some  of  them,  from  the 
mortgxgOT,  at  a  price  less  than  tbe  amount  of 
Uie  debt  sad  takes  from  the  debtor  a  deed  ab- 
solute on  ite  face,  a  new  consideration  is  not 
necessary  to  the  validity  of  such  deed,  the 
mortgage  being  extinguished  in  whole  or  in 
part;  and  tbe  deed  will  not  be  considered  s 
mortise,  bat  an  absolute  converance. 

4.  Where  a  creditor,  who  holds  mortgages  <n 
seversl  tracts,  given  to  secure  a  debt  purchases 
the  lends,  or  some  of  tiiem,  end  takes  from  his 
debtor  a  deed  absolute  on  Its  face,  and.  in  part 
consideration  for  the  conveyance,  aerees  to. 
and  does,  satisfy  a  mort^ace  held  by  him  on  a 
tract  not  conveyed,  on  the  payment  of  an 
amount  less  than  the  debt  secured  therebr  there 
Is  a  sufllclent  new  consideration  to  snstala  the 
deed  as  an  absolute  conveyance. 

6.  The  insertion.  In  a  deed  conveying  BCTeral 
tracts  of  land,  which  are  subject  to  pre-ezlating 
mortgages  given  by  the  grantor  to  secure  a  debt 
owing  to  tbe  grantee,  of  a  provision  that  snefa 
mortgages  shall  be  "left  open  to  protect  the 
erantee,  ite  successors  and  asdgns,  against  all 
Incumbraaces  and  dower,"  does  not  prove  that 
such  deed  was  Intended  to  be  a  mortgage. 

6.  Where  a  mortgagor  conveys  several  tracts 
of  mortgaged  land  to  the  mortgagee  by  a  deed 
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abBolnte  on  its  face,  and  the  mortgagee  at  the 
same  time  executes  an  agreement  proTlding 
that,  BO  long  as  he  continues  to  be  the  "owner" 
of  the  lands,  the  mortgagor  may  "purchase"  all 
of  them  "at  a  sum  equal  to  [his]  present  in- 
debtednesa,  •  •  •  with  interest  and  taxes 
and  all  costs  and  expenses  added,**  allowtng 
"credit  for  ererrthing  receired  In  the  mean- 
time"! that,  "as  long  as  the  same  is  owned  by 
the  [mortgagee,  he]  will  conrej  any  of  said 
property  to  the  [mortgagor,  his]  heirs,  execa- 
tors,  or  administrators/'  at  specified  sums, 
"adding  Interest  as  if  said  credits  had  not  been 
made,  taxes,  costs,  and  expenses,  and  giving 
credit  for  rents  and  profits  received  and  pay- 
ments made,  if  any";  and  "that  the  snm"  stat- 
ed in  the  deed  as  the  consideration  thereof  "is 
to  be  entered  as  a  credit  as  of"  the  date  of  the 
agreement  on  the  mortgage  indebtedness, — the 
deed  is  an  absolute  coaveyance,  and  not  a 
mortgage. 

7.  Where  two  persons  own  several  tracts  of 
land,  which  are  anbject  to  mortgages  given  to 
secure  their  indebtedness  to  a  bank,  and  one  of 
them  executes  a  power  of  attorney  to  the  other, 
authorising  him  to  sell  and  dispose  of  sach 
lands  on  such  terms  as  he  may  deem  proper, 
and  execDte  good  and  sufiBcient  deeds  of  con- 
Teyance  tor  same,  a  deed  exected  by  him  in  Us 
own  brtialf,  and  as  attorney,  conveying  the 
lands  to  the  bank,  will  be  considered  an  abso- 
Inte  cooveyance,  and  not  a  mortgage. 

Appeal  from  common  pteas  drcoit  court  of 
Snrntercoonty;  B.  0.  Watts,  Judge. 

Actkm  by  LUle  H.  Brown  and  Robert  O. 
Partly  aa  truflteea  and  representatives  of  Al- 
bertns  8.  Brown,  and  W.  Alston  Brown  indt- 
TtduaDy  and  as  sorvlvli^  partner  of  the  firm 
of  A.  8.  ft  W.  A.  Brown,  against  the  Bank 
of  Snmter  and  Marlon  Molse.  Demurrers  to 
the  separate  answers  of  defendants  were  over* 
ruled,  and  platntltTs  appeal.  Affirmed. 

foUowtng  are  tbe  pleadings  as  set  fortb  In 
the  "case,"  via.: 

Oomplalnt 
"The  plalntUte  allege: 

"First  That  the  defendant  tbe  Bank  of  Sum- 
ter is  a  corporation  duly  created  under  and 
by  the  laws  of  the  state  of  South  Carolina. 

"Second.  That  at  tbe  times  hereinafter  men- 
tioned the  plaintiffs  were,  and  now  are,  for 
tbe  purposes  of  liquidation,  co-partners  doing 
business  under  tbe  firm  name  of  A.  S.  ft  W. 
A.  Brown. 

"Third.  That  the  defendant  Marion  Molse 
was  at  tbe  times  hereinafter  mentioned,  and 
now  is,  one  of  the  directors,  and  vice  presi- 
dent, of  the  corporation,  the  Bank  of  Sumter. 

"Fourth.  That  on  the  26th  day  of  March, 
1895,  the  plaintiffs,  under  their  firm  name  of 
A.  S.  &  W.  A.  Brown,  by  their  notes  discount- 
ed In  said  bank  or  otherwise,  were  Indebted  to 
tbe  Bank  of  Snmter  in  a  coosiderable  sum,  the 
tbe  items  of  which  they  are  unable  to  state, 
amounting  to  thirteen  thousand  five  hundred 
dollars,  and  claimed  by  said  bank  to  be  four- 
teen thousand  five  hundred  dollars.  That  said 
Indebtedness  was  secured  by  several  mortga- 
ges, to  wit,  one  of  tbe  Providence  place,  the 
Individual  property  of  A.  S.  Brown;  one  of 
tbe  Du  Bose  land,  the  joint  property  of  Alber- 
tns  S.  Brown  and  W.  Alston  Brown;  one  of 
S2S.E.-62 


the  Rocky  Pine  place,  the  Individual  property 
of  W.  Alston  Brown;  one  of  the  Interest  of 
Albertns  S.  Brown  in  certain  lots  of  land  In 
the  city  of  Sumter;  and  a  mortgage  given  by 
tbe  said  Albertus  S.  Brown  to  W.  F.  B.  Hayns- 
worth,  and  assigned  to  said  bank. 

"Fifth.  That  the  said  A.  S.  &  W.  A.  Brown, 
as  co-partners,  being  thus  Indebted  to  the  said 
the  Bank  of  Sumter,  and  hearlly  Indebted  to 
other  creditors  of  the  said  firm,  on  the  2Gth 
day  of  March,  1896,  and  being  desirous  of  se- 
curing said  bank  with  their  property  above 
referred  to,  and  on  conditions  hereinafter  stat- 
ed, executed  a  conveyance  to  the  said  tbe- 
Bank  of  Sumter  of  the  following  described 
lands:  (1)  Those  two  parcels  of  land,  one  of 
which  was  conveyed  to  us  by  Wm.  Robert  D» 
Bose,  by  deed  recorded  In  the  office  of  the  reg- 
ister of  mesne  conveyances  for  said  cotrnty^ 
In  Book  2,  at  page  239,  containing  one  bnndred 
and  thirty -six  and  one-balf  acres,  more  or  less; 
the  other  of  which  was  conveyed  to  us  by 
Thomas  Daniel  Dn  Bose  by  deed  recorded  In 
the  said  office  in  said  Book  2,  at  page  236, 
containing  one  hundred  and  thirty-six  and  one- 
half  acres,  more  or  less;  said  two  parcels  con- 
stituting together  the  land  designated  as  lot 
No.  6  on  the  general  plat  made  by  S.  H.  Boy- 
kin,  D.  S.,  dated  December  16,  1834,  for  Caleb 
Rembert,  and  being  designated  as  lot  No.  2 
and  lot  No.  3  on  a  general  plat  of  the  estate 
of  Dr.  T.  J.  Du  Boae.  dated  January  14,  1885, 
made  by  James  D.  Mcllwaln,  D.  S.,  reference 
being  here  made  to  the  said  deeds  and  plats 
for  a  more  particular  description  of  said  prem- 
ises. (2)  All  that  tract  of  land  of  the  individ- 
ual property  of  W.  Alston  Brown,  known  as 
'Rocky  Fine  Place,'  containing  five  hundred 
and  twenty  acres,  more  or  less,  bounded  on 
tbe  north  by  lands  of  J.  B.  Lee,  on  the  east 
by  lands  now  or  formerly  of  the  estate  of  G. 
W.  Oooper,  deceased,  on  the  south  by  lands 
of  Mrs.  Mary  White,  and  on  the  west  by  land 
now  or  formerly  of  Jim  James.  (3)  All  that 
tract  of  land  known  as  the  'Providence  Place 
of  Albertus  S.  Brown,*  containing  one  thou- 
sand and  seventy-five  acres,  more  or  less, 
bounded  on  the  north  by  the  land  of  Galllard, 
by  Carrlgan's  lands,  and  by  lands  formerly  of 
the  Spanns,  now  of  A.  B.  Stnckey,  on  the  east 
by  lauds  of  J.  R.  Phillips  and  by  lands  of  Dr. 
S.  G.  C.  Rlohardson,  and  on  the  west  by  lands 
said  to  belong  to  Scarborough  and  by  lands 
of  G  L.  West  (4)  AU  the  right,  title,  and  In- 
terest which  Albertus  S.  Brown  has  in  and  to 
all  of  that  lot  or  parcel  of  land  In  tbe  city  of 
Sumter,  containing  forty-five  acres,  more  or 
less,  being  made  up  of  several  parcels,  embra- 
cing the  Daigan  place,  formerly  owned  by  R. 
0.  Purdy,  part  of  lots  of  land  formerly  owned 
by  R.  0.  Purdy,  part  of  lots  of  land  formerly 
owned  by  W.  A.  Brown,  and  a  lot  of  land  for- 
merly owned  by  said  Albertus  S.  Brown  and 
R.  0.  Purdy,  purchased  by  them  of  B.  G.  Pier- 
son,  and  also  a  lot  of  land  once  owned  by  R.  O. 
Purdy,  which  he  purchased  of  W.  F.  B.  Hayns- 
worth,  which  said  forty-five  acres  of  land,. 
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more  or  leaa,  Ib  bomided  as  foUowB:  Nortb  hj 
lands  of  Sumter  Water  Company  and  by  lands 
of  W.  E.  Brunson,  east  by  Main  street  and  by 
lands  of  W.  H.  Outbbert  and  otbers,  soutb  by 
lands  of  the  home  place  of  Albertns  S.  Brown, 
by  lands  of  Marlon  Molse,  SI  W.  Molse,  K.  M. 
Wilson,  Mrs.  P.  P.  OalUard,  and  by  the  State- 
bnrg  road,  and  west  by  lands  of  J.  N.  Oor- 
bett,  more  fully  represented  on  a  map  made 
H.  D.  Molse,  surreyor,  in  Jantiary,  1891. 
But  some  small  lots  that  have  been  sold  are 
not  designed  to  be  conveyed.  The  considera- 
tion mentioned  in  the  deed  was  ten  thousand 
didlars,  but  said  land  was  conveyed  and  hel^ 
as  security  for  the  whole  Indebtedness  of  the 
said  A.  &  &  W.  A.  Brown  to  the  said  the 
Bank  of  Snmter;  and  by  the  express  terms  of 
the  said  conveyance  the  said  mortgages  above 
referred  to  were  not  satisfied,  bnt  were  left 
open  to  protect  the  grantee  and  Its  successors 
and  assigns  against  all  incumbrances  and 
dower. 

"SIztli.  That  <m  the  same  day,  to  wit,  on 
the  26th  day  of  March,  1886,  the  defendant 
the  Bank  of  Sumter  executed  a  written  agree- 
ment onder  the  seal  of  the  corporation, 
tbrou^  W.  F.  B.  Haynsworth,  Its  president, 
and  through  W.  F.  Rhame,  Its  cashier,  and 
authority  of  the  same,  as  ftdlows,  to  wit: 
■On  the  26th  day  of  March.  189S,  the  same  as 
the  date  hereof,  Albertus  8,  Brown  and  W. 
Alston  Brown  conveyed  to  the  Bank  of  Sum- 
ter tile  following  parcels  of  land,  viz.:  (1) 
Those  two  parcels  of  land,  each  containing 
136%  acres,  making  one  entire  tract,' known 
as  the  "Du  Bose  Land";  the  same  having 
been  owned  by  the  grantors  together.  (2)  A 
tract  known  as  the  "Rocky  Pine  Place,"  the 
Individual  property  of  W.  A.  Brown,  contain- 
ing 620  Mres,  more  or  leas.  ^)  A  tract  of 
land  known  as  the  "Provldoice  Place  of  Al- 
bertns S.  Brown,"  containing  one  thousand  and 
serenty-flve  acres,  more  or  less.  (4)  All  the 
right,  title,  and  Interest  of  Albertns  S.  Brown 
In  45  acres  of  land  In  the  city  of  Sumter,  S.  01 
All  of  said  lands  are  In  the  county  of  Sumter, 
state  of  South  Carolina,  and  are  fully  described 
in  the  deed  of  conveyance  dated  the  same  as 
the  date  herettf;  the  consideration  therein  ex- 
pressed being  ten  thousand  dollars.  At  the 
same  time  as  aforesaid  the  said  jUbertns  B. 
Brown  delivered  and  indorsed  to  the  Bank  of 
Sumter  $2,000.00  of  a  note  made  to  him  by 
Brown,  Cuttlno  &  X>elgar,  dated  Jan'y  18, 
<96.  for  $2,500.00,  due  Jan'y  Ist,  1806.  with 
Interest  at  7  per  cent  And  the  aald  Albertus 
S.  Brown  and  W.  Alston  Brown,  as  co-partners 
as  A.  S.  and  W.  A.  Brown,  are  largely  in- 
debted uito  the  Bank  of  Sumter,  and 
tb^  are  contemidatlng  making  a  deed  ot  as- 
signment for  the  benefit  ot  their  creditors; 
and  the  said  Albertus  S.  Brown  holds  a  rent 
obligation  for  the  year  1895  against  Scarbor- 
ough &  Raffield,  payaUe  in  cotton,  fifteen 
bales  <HF  which  has  been  assigned  to  the  Bank 
of  Snmter,  as  well  as  an  the  rent  for  1895 
•n  the  Du  Boae  land  and  Hocky  Pine  place. 


Now,  It  Is  agreed  by  the  Bank  of  Sumter  as 
follows,  in  consideration  of  all  the  matters 
aforesaid,  viz.:  (1)  That  the  sum  of  ten 
thousand  dollars  Is  to  be  entered  as  a  credit 
as  of  this  date  upon  the  Indebtedness  of  saiJ 
A.  8.  &  W.  A.  Brown  to  the  Bank  of  Snmter 
for  the  lands  so  conveyed  as  of  this  date.  (2) 
That  the  proceeds  of  the  said  16  bales  of  cot- 
ton and  the  rents  from  the  said  two  places 
shalL  when  realized,  be  entered  as  a  credit 
upon  said  Indelitedness  of  A.  S.  &  W.  A. 
Brown  to  said  Bank  of  Sumter.  ^)  That 
when  the  said  $2,000.00  and  interest  Is  paid 
on  the  note  of  Brown,  Cuttlno  &  Delgar.  the 
same  shall  be  entered  as  a  credit  upon  the 
said  indebtedness  of  A.  S.  &  W.  A.  Kwwn 
to  (he  said  bank,  and  when  It  Is  paid  the 
Bank  of  Snmter  la  to  rdeaae,  aatis^,  and  dis- 
charge a  mortgage  made  by  tiie  said  Albertus 
S.  Brown  and  W.  Alston  Brown  to  W.  F.  a 
Haynaworth,  dated  the  8th  day  of  December, 
1808,  and  now  held  by  the  Bank  of  Snmter: 
the  said  mortgage  covering  the  store  and  lot 
of  land  at  the  comer  of  Main  and  Liberty 
streets,  In  the  <dty  of  Sumter,  &  O.,  now  occu- 
pied 1^  Brown,  Cnttlno  &  Delgar.  (4)  That 
the  Bank  of  Sumter  is  to  partlidpate  In  the  as- 
signment to  be  made  by  A.  S.  &  W.  A.  Brown 
to  the  amount  of  $2,OOOjOO  of  Its  <daima 
against  them,  and  apply  any  dividends  to  be 
received  to  the  credit  of  their  Indebtedness 
to  the  bank,  after  deducting  all  costs  and  ex- 
penses. (51  That  the  said  Albertoe  S.  Brown 
and  W.  AJaton  Brown,  or  either  of  them,  and 
the  heirs,  executors,  at  admlnlstratora  of  el* 
ther  of  them,  may  at  any  time,  aa  Ions  aa  tiw 
same  may  be  owned  by  the  Bank  Sumter, 
purchase  all  the  real  estate  so  conveyed  as 
aforesaid,  from  the  bank,  at  a  anm  equal  to 
their  president  Indebtedness  tp  the  bank  Qie- 
fore  any  of  said  credits  hereinbefore  men- 
tioned were  applied),  with  interest  and  taxes, 
and  all  costs,  e^ensea  added,  the  bank  to 
allow  CTCdlt  for  everytiiing  received  tai  thi* 
meantime;  and,  aa  long  as  the  same  Is  own- 
ed by  the  bank,  it  will  convey  any  of  aald 
property  to  the  aald  Albertus  S.  Brown  or  W. 
Alston  Brown,  the  h^rs,  executors,  or  admln- 
Istmtors  of  either  of  them,  at  the  foUowhig 
sums,  respectively,  adding  interest  aa  If  aidd 
credlta  had  not  been  made,  taxes,  costs,  and 
emtenaes,  and  giving  credit  for  rents  and 
profits  received  and  paymmts  made,  it  any. 
viz.:  The  Providence  place  at  $8,000.00;  tlie  Do 
Bose  lands  at  $1,600.00;  and  the  Bocky  Pine 
place  at  ^,000.00,  and  the  Interest  of  Albert- 
us S.  Brown  In  the  lots  of  land  In  tiie  dty  of 
Sumter  at  $1,000.00.  That  should  nose  of 
said  lands  be  lo  purchased,  the  Bank  of  Sum- 
ter, in  any  event  agrees  to  pay  to  the  said 
Albertus  8.  Brown,  or  his  heirs,  execators,  or 
administrators,  as  to  the  land  conv^ed  hy 
htm.  and  to  W.  Alston  Brown,  bis  helra,  ok- 
uton.  or  administrators,  as  to  the  land  con- 
veyed by  him,  and  to  Albertus  Si  Brown  sad 
W.  Alston  Brown,  their  heirs,  executors,  or 
adminlstratora,  as  to  tiie  land  conv^ed  by 
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tbem.  ftnj  stun  or  sums  of  money  that  It  m«.y 
realise  from  a  sale  or  sales  of  said  land  In 
ucess  of  their  IndebtedaeBs  to  the  bank  as 
aforesaid;  giving  credit  for  rents  and  profits 
and  Income  and  price  or  prices  realised  from 
lands,  and  dednctlng  their  Indebtedneaa,  Inter- 
est; taxes,  and  all  ezpensu.  The  Interest  re- 
ferred to  tn  this  agreonent,  to  which  the  Bank 
of  Snmter  is  to  be  entitled.  Is  to  be  on  the  in- 
debtedness abore  specified  and  detailed,  as  if 
the  said  credits  had  not  been  made,  calculated 
with  quarterly  or  quarter-yearly  rests,  at  the 
rate  of  eight  pex  centum  per  annum  on  the 
principal  and  Interest  when  due;  said  expen- 
aes  to  tndude  attorneys  fees  paid  by  or 
chai^red  to  the  Bank  of  Snmter  aforesaid.  In 
wMnesa  whereof,  the  Bank  of  Sumter  has,  by 
its  present  and  caahler,  and  tmdw  its  seal, 
signed,  sealed,  and  delivered  this  agreement 
{Signed]  The  Bank  of  Smnter,  per  W.  F.  B. 
Haynsworth,  president,  and  per  W.  F.  Rhame, 
Gaahiw.  [L.  9,}  Signed,  sealed,  and  deliv- 
ered tn  presence  of  (the  words  "as  It  said  cred- 
it had  not  been  made,"  and  the  words  and 
figures  at  $1,000.00  and  at  $2,000.00,  first  in- 
terlined, and  the  words  and  Ernies  each  at 
-"|1,BOO**  quarterly  first  Interlined)  a  D.  Bick- 
er.* 

"Seventh,  lliat  the  said  conv^rance  and 
agreement  executed  on  the  26th  day  of  March, 
1895.  conatltttte  a  mortgage  to  secure  the  in- 
debtedness of  the  plaintiffs  to  the  defendant 
the  Bank  of  Snmter;  and,  if  the  court  shall 
hold  that  a  power  of  sale  is  conferred  on  the 
mortgagee  aald  Instruments,  ttiese  idaln- 
tiffs  allege  that  the  amount  of  the  debt  has 
not  been  establlahed  by  a  court  of  competent 
Jurisdiction,  nor  has  the  amount  of  the  debt 
been  craaoited  to  tn  writing  by  the  debtor 
anbseqneut  to  the  matnrl^  of  the  debt 

"Blghtb.  That  the  said  two  tbonaand  dol- 
lars of  the  note  of  Brown,  Cuttlno  &  Delgar 
referred  to  In  said  agreement  has  been  paid 
to  the  said  the  Bank  of  Snmter,  and  the  mort- 
gage to  W.  F.  B.  Haynsworth  given  up. 

■'Ninth.  That  the  said  A.  S.  ft  W.  A.  Brown 
executed  a  deed  of  assignment  on  the  28tli 
day  of  March,  1886,  in  which  Moultrie  R. 
Wilson  was  appointed  assignee,  aiul  I.  0. 
Strauu  was  made  agent  of  creditors,  and  the 
said  the  Bank  of  Sumter  doly  executed  and 
fUed  an  acceptence  of  ita  tarns,  and  a  releaae 
of  two  thousand  ddUara  of  Ihelr  debte;  and 
aald  acceptance  and  release  extinguished  two 
tbonsand  doHars  of  said  indebtedness,  and  the 
same  Is  no  longer  a  durge  upon  ttie  mort- 
gaged premises,  or  against  these  plalntUte. 

'Toith.  Tbat  the  defendant  the  Bank  of 
Snmter  recdved  aa  rent  on  nld  lands  for  the 
year  180B  the  mm  of  eleven  hundred  and  thir- 
ty-two dollars,  and  as  rent  on  said  land  few  the 
year  1896  the  sum  of  eleven  hundred  and 
ele^fy  dollars,  as  plalntUb  are  Informed  and 
believe. 

"Eleventh.  They  allege,  on  Information  and 
belief,  that  on  the  5tb  day  of  November.  1806^ 
the  Bank  of  Sumter  conveyed  to  Its  co-defend- 


ant, Marlon  Molse,  the  fonr  parcels  at  land 
above  described,  by  a  deed  In  which  the  con- 
sideration was  allefied  to  be  twelve  thousand 
dollars;  that,  for  some  time  previous  to  the 
said  last-mentioned  nmveyance,  negotiations 
had  been  going  on  with  H.  T.  Bdens  for  a  sale 
of  the  Providence  place  at  and  for  a  consldera* 
tlon  of  ten  thousand  dollars;  that  the  defmd- 
ant  BCarlon  Molse  had  notice  of  the  terms  and 
conditions  on  which  the  said  the  Bank  of  Sum- 
ter held  title  to  said  land;  that  on  the  10th 
day  of  November,  1896,  the  said  Marlon  Molse 
conveyed  said  Providence  place  to  the  said  H. 
T.  Edens  for  the  sum  of  ten  thousand  dollars, 
and  the  said  Marion  Molse  stUl  holds  the  oth- 
er three  parcels  of  land,  claiming  them  aa  his 
own. 

'Twelfth.  These  plalntlffii  aUege  that  the 
sums  of  numey  paid  to  the  said  the  Bank  of 
Snmter  and  Marlon  HoIm  have  paid  all  the 
said  Indebtedness  of  0ie  ssld  A.  S.  ft  W.  A. 
Brown  to  the  said  Bank  of  Sumter,  and  said 
debt  secured  by  the  said  mortgage  Is  paid  In 
full,  and  8a4d  mortgage  Is  satisfied.  But  if 
any  lunount  Is  found  due  titeretm,  these  plain- 
tiffs are  ready  to  pay  the  sam&  Wherefore 
the  plaintiffs  demand  Judgment:  <1)  That 
said  conv^ance  and  agreement  may  be  ad- 
judged a  mortgage.  (2)  That  ttie  defendant  the 
Bank  of  Sumter  may  establish  ite  mortage 
debt,  and  account  for  the  rente  and  proflte  of 
said  several  parcels  ot  land.  (S)  That,  if  said 
mortgage  debt  has  been  paid,  this  court  shall 
order  that  the  said  Marion  MoIk  Shall  recon- 
vey  to  the  plaintiffs,  accordta^;  to  flielr  re- 
spective rl^te,  the  several  parcels  of  land  held 
by  him,  and,  if  any  portion  of  the  mortgage 
debt  r^atns  unpaid,  that  these  plaintiffs  may 
be  allowed  to  pay  the  same,  w,  to  default 
thereof,  that  the  same  shall  be  sAId  by  .the  mas- 
ter, and  the  proceeds  applied  to  the  mortgage 
debt  and  any  portlim  not  thus  80I4  be  convey- 
ed to  the  phiintlffs.  (4)  If  the  court  ahaU  hold 
that  the  conveyance  made  to  the  defmdant 
Marion  Molse  Is  a  vaUd  conveyance,  Own  tiiat 
the  said  tlie  Bank  of  Snmter  Aall  account  for 
and  pay  over  to  tbe  platotlfl!s  any  amount  It 
may  be  found  to  have  reorived  over  the  mort- 
gage debt  (B)  That  the.platotlfto  may  have 
such  other  and  farther  relief  as  to  the  court 
may  seem  Jost  and  for  their  costs. 

**T.  B.  Fraaer,  Jr., 
"Plaintiffs'  Attorney. 

**T.  B.  Frastf, 

"Of  OounseL" 

This  complaint  duly  verified.  Verification 
omitted. 

Answer  ai  the  Bank  of  Sumter. 

**Ilie  defendant  the  Bank  of  Sumter;  answer- 
ing the  complatot  herein,  admlto  the  allega- 
tions to  be  true  which  are  contained  to  the 
paragn^lis  of  the  complaint  designated  1»  2, 
8,  6, 8,  and  all  of  paragraph  4,  exe^  the  alle- 
gatkm  therein  contained  that  toe  i^atotlffs 
were  Indebted  to  the  Bank  of  Sumter,  at  the 
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time  alleged,  011I7  In  the  snm  of  thirteen  thou- 
■and  Ave  hundred  dollars.  Tbls  defendant,  on 
InfMmation  received  from  Its  casbler,  and  be- 
lief, alleges  tbat  at  that  time  ttae  Indebtedness 
of  the  plaintiffs  to  this  defendant  amounted  to 
tbe  nmi  of  fourteen  thousand  llTe  hundred 
doltara,  and  was  secured  by  die  mortgages 
referred  to  In  said  paragtaph  4.  This  defend- 
ant admits  the  allegations  In  paragraph  5,  ex- 
cept the  all^tlon  therein  that  the  land  there- 
in referred  to  *«a8  conveyed  and  held  as  secu- 
rity for  the  whole  indebtedness  of  the  said  A. 
8.  A  W.  A.  Brown  to  the  said  the  Bank  of 
Sumter,'  which  all^tkm  this  defendant  de- 
nies, and  aDeges,  to  the  contrary  thereof,  that 
the  said  conveyance  was  not  Intended  or  ac- 
cepted by  Oils  defendant  as  or  to  be  a  security 
for  said  Indebtedness,  but  was  regarded  and 
accepted  by  this  defendant  as  a  bona  fide  sale 
and  conveyance  to  this  defendant  of  said  lands 
In  fee-simple  absolute.  This  defendant  admits 
tbe  truth  of  the  alIegatt(Hif  In  paragraph  7  of 
the  complaint  except  the  allegations  therein 
that  tbe  said  eonve^mce  and  agreement  exe- 
cuted on  the  asth  day  of  Mardi,  1896,  consti- 
tuted s  mortgage  to  secure  the  Indebtedness 
of  the  plaintiffs  to  the  defendant  the  Bank  of 
Smnter,'  which  allegation  this  defendant  de- 
nies. This  defendant  admits  that,  as  stated 
In  i^T^TBph  9  of  the  complaint,  the  said  A. 
S.  ft  W.  A.  Brown  aecuted  a  deed  ot  assign- 
ment, and  that,  in  compliance  with  a  clause 
of  the  agreement  set  out  In  the  complaint  In 
paragraph  6.  this  defendant  participated  In  the 
assignment  by  presenting  a  dalm  for  two  thou- 
sand doOars  agahist  the  assigned  estate.  But 
this  defendant  alleges  that,  by  the  express 
terms  ot  aald  agreement,  aaij  the  dividends  to 
be  received  therefrom  were  to  be  ai^Hed  to  the 
credit  ot  the  Indebtedness  of  the  ^alntlffs  to 
this  defendant,  after  deducting  an  costs  and 
expenses;  gnd  this  defendant  denies  that  two 
thousand  dollars  of  said  Indebtedness  waa 
thereby  extinguished,  and  denies  tbat  the  said 
twothoosand  dollars  is,  as  alleged  In  paragraph 
A,  no  longer  a  charge  upon  tbe  mortgaged  prou- 
Ises  against  the  plalntUb.  This  defendant  al- 
leges, upon  Information  and  bellet  tiiat  <mJj 
about  the  sum  of  one  hundred  and  thlrty-slx 
doIbirB  and  stxty-six  cents  has  been  received 
by  this  defendant  as  dividends  from  tbe  said 
assigned' estate.  Thla  defendant  denies,  on  in- 
tbrmatlon  and  btilef,  that  the  sums  of  money 
alleged  in  pars^ph  10  of  the  complaint  to 
have  been  received  by  this  defendant  for  rents 
of  SBld  lands  were  received.  This  defendant, 
on  Information  and  belief  (having  been  so  In- 
formed by  Its  cashter),  alleges  that  the  rents 
received  for  said  lands  were  smaller  than  the 
sums  stated  In  the  said  paragraph  10.  This 
defendant,  on  Information  and  belief  (having 
been  ao  Informed  by  Its  cairtiler),  denies  that 
the  amount  of  the  proceeds  of  the  sale  by  this 
defendant  of  the  said  lands,  and  of  the  rents 
and  dividends  received  by  this  defendant,  and 
of  the  two  thousand  doHars  on  the  note  of 
Brown,  Cuttlno  ft  Delgar,  referred  to  In  com- 


plaint, did  altogether  equal  the  amount  of  the 
Indebtedness  of  the  plalntltCs  to  this  defendant. 

"Haynswortb  &  Haynsworth, 
"Attorneys  for  tbe  Defendant  the  Bank  of 

Sumter." 

This  answer  verified.   Verification  omitted. 

Answer  of  the  Defmdant  lifarlon  Molse. 

"The  defmdant  Uarion  Mblse^  by  his  an- 
swer, which  Is  hereby  amended  as  of  conrae. 
answering  the  cwnplalnt  herein:  For  a  flcst 
defense:  (1)  Denies  each  and  every  allega- 
tion of  the  same,  except  snch  as  may  be  here- 
inafter admitted.  For  a  second  defense:  (2> 
The  said  d^ndant,  further  answering  said 
complaint,  admlta  the  allegatlona  contained  In 
paragraphs  numbered  1,  2,  8,  6,  8.  and  all  of 
paragraph  4  except  the  allegation  therein  cm- 
talned  to  the  ^ect  that  tiie  plalntlflk  vrere 
only  indebted  to  the  Bank  of  Sumter,  at  the 
time  alibied.  In  the  sum  of  thirteen  thousand 
five  hundred  dollars.  Tbis  defendant  alleges, 
oa  InfOTmation  and  beU«r,  that  the  said  plain- 
tifh  were  indebted  to  the  said  bank  at  that 
time  In  the  sum  of  fourteen  thousand  five 
hundred  dtdlars.  And  this  defendant  admits 
all  of  paragraph  6,  except  the  allegation  there- 
in contained  to  the  effect  tbat  the  omv^rance 
referred  to  was  taken  and  h^  by  the  bank 
as  security  for  the  whole  Indebtedness  of  the 
plslntifh  to  the  bank,  which  statemmt  this 
defendant  alleges  to  be  untrue.  And  this  de- 
fendant admits  all  of  paragraph  11.  except 
BO  much  of  the  allegations  tii»^  omtalned 
as  alleges  that  for  some  time  previous  to  the 
OEecutka  of  the  conveyance  try  tiie  irialntilTs 
to  the  bank,  negotiations  had  bees  pokding 
with  one  H.  T.  Edens  for  a  sale  of  tbe  Provi- 
dence place.  This  defendant  admits  all  of 
paragraph  numbered  7,  except  the  allegation 
to  the  ^ect  that  the  conveyance  and  agree- 
ment  therein  referred  to  constituted  a  mort- 
gage. And  this  defendant  answerliMl  para- 
graph 9  ct  said  complaint  admits  that  the 
plaintiffs  encuted  a  deed  ot  a^gnmeot  as 
therein  alleged,  but  he  alleges  tbat  the  bank 
hss  only  received  a  dividend,  as  he  Is  in- 
formed and  believes,  of  about  eight  and  ooe- 
tblrd  per  cent,  amounting  to  about  one  bun- 
dred  and  slxty-sIx  dollars  and  sixty-six  cents; 
and  he  denies  that  the  balance  of  the  amount 
proven  against  said  ass^ed  estate  has  been 
extinguished,  but  on  the  contrary,  he  alleges 
that  tbe  balance  of  said  debt  is  a  valid  and 
subsisting  oMIgatlon  due  to  the  bank  by  the 
plaintiffs,  and  that  the  plaintiffs  are  not  en- 
Htied  to  a  credit  of  two  thousand  dollars,  as 
alleged.  This  defendant  admits  that  tbe  con- 
stderation  expressed  In  hla  deed  t»  H.  T. 
Edens  Is  ten  thousand  dollars,  but  be  alleges 
that  the  true  consideration  of  said  deed  was 
an  exchange  of  the  Providence  place  for  a 
tract  of  land  In  Marlboro  county,  and  that 
the  consideration  actually  received  waa  con- 
siderably less  than  that  expressed  In  said 
deed.   (3)  This  defendant  alleges  that  tbe 
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conveyance  by  the  plaintiffs  to  tbe  Bank  of 
Sumter,  referred  to  In  paragraph  6  of  the 
complalDt,  represents  a  bona  fide  sale  and 
conveyance  of  all  of  the  premises  described 
therein.  In  fee  8lm];de  absolute,  to  the  bank; 
that  at  tbe  time  of  said  conveyance  the  said 
bank  held  bona  fide  mortgages  executed  by 
the  plaintiffs  to  the  bank,  covering  all  of  the 
lands  described  In  said  conveyance,  and  in 
addition  thereto  one  of  tbe  mortgages  execut- 
ed by  the  plaintiffs  to  W.  F.  B.  Haynsworth 
for  the  benefit  of  the  bank,  covering  the 
storehouse  and  lot  In  the  city  of  Sumter  then 
occupied  by  Brovrn,  Cuttino  &  Delgar.  This 
defendant  alleges  that  It  was  expressly  agreed 
that  said  city  lot  should  not  be  sold  and  con- 
veyed ta  the  bank,  but  that  the  bank  should 
release  and  satisfy  Its  mortgage  aforesaid 
upon  said  lot  of  land,  upon  the  payment  to  it 
of  the  sum  of  two  thousand  dollars,  and  In- 
terest from  the  day  of  the  date  of  said  con- 
veyance; that  tbe  negotiations  and  sale  by 
the  plaintiffs  to  the  bank  were  conducted 
with  this  defendant,  and  It  was  not  Intlmat- 
ed  or  contemplated  by  either  of  the  said  par- 
ties that  the  bank  was  taking  a  security  tac 
a  debt,  but,  on  the  contrary,  It  was  expressly 
understood  that  the  bank  was  making  a  bona 
fide  purchase;  and  to  that  end  the  Hens  of  the 
TarlouB  mortgages  covering  the  lands  describ- 
ed in  said  deed  were  left  open,  to  perfect  the 
title  against  dower  and  all  other  Incumbran- 
ces, and  thereby  make  said  conveyance  ef- 
fectual (4)  This  defendant  alleges  that  In 
tbe  fall  of  1895  the  said  bank  received  an  of- 
fer of  purchase  for  the  Providence  place,  .and, 
as  a  courtesy  to  the  plaintiff  A.  S.  Brown,  noti- 
fied him  of  the  Intended  sale,  whereupon  he 
asked  an  option  on  the  place,  which  the  bank 
granted,  and  subsequently  lost  the  sale  by 
reason  of  the  urgent  request  of  the  said  A. 
8.  Brown  to  the  bank  to  hold  the  property 
tintil  he  (A.  S.  Brown)  could  realize  tbe  mon- 
ey with  which  to  make  the  purchase;  that  In 
tbe  spring  of  1896  the  plaintiff  A.  9.  Brown 
made  an  offer  of  purchase  to  the  bank  of  one 
thonsand  dollars  for  the  Interest  he  bad  con- 
veyed the  bank  In  a  lot  of  land  in  the  north- 
west section  of  the  city,  covered  by  tbe  deed 
aforesaid,  but  the  bank  declined  to  make  the 
sale  because  the  said  A.  S.  Brown  offered  ten 
Bbares  of  the  capital  stock  of  said  bank  In 
payment,  instead  of  the  money,  which  the 
bank  did  not  think  proper  to  accept  as  It  was 
not  buying  up  Its  own  stock;  that  on  the  18th 
day  of  August,  1897,  the  plaintiff  W.  A. 
Brown  requested  this  defendant  to  sell  him 
a  portion  of  the  Rocky  Pine  place,  but  the  of- 
fer was  declined  because  the  defendant  was 
unwilling  to  sell  the  part  wanted,  for  the  rea- 
son that  the  sale  of  that  portion  of  the  prem- 
ises would  have  rendered  the  balance  of  the 
tract  unremuneratlve.  (5)  This  defendant  al- 
leges that  bis  principal  reason  for  purchasing 
the  real  estate  from  the  bank  was  to  rid  it  of 
that  class  of  property,  which  the  bank  did 
not  want,  could  not  manage,  and  could  not 
make  ykiA  d|^t  per  cent  net  Income  with- 


out making  large  expenditures  in  ditching  and 
draining  the  land  and  erecting  tenant  houses; 
that  all  of  the  tenants  on  tbe  Rocky  Pine  and 
Du  Bose  tracts  had  notified  the  bank  that 
they  could  not  continue  to  rent  the  premises 
unless  new  houses  virere  erected,  as  all  of  the 
old  ones  were  In  a  dilapidated  condition. 
This  defendant  alleges  that  the  city  lot  was 
at  tbe  time  of  tbe  purchase  by  the  bank,  and 
still  continues  to  be,  unimproved  and  unre- 
muneratJve.  This  defendant  further  alleges 
that  in  1895  the  tenants  upon  tbe  Providence 
place  notified  the  bank  that  It  would  be  neces- 
sary to  expend  a  large  sum  of  money  to  ditch 
and  drain  tbe  plantation,  as  It  was  then  un- 
healthy, by  reason  of  the  lack  of  proper  drain- 
age, wblcb  was  causing  much  sicknass  at  tbe 
time.  (6)  This  defendant  alleges  that  he  pur- 
chased the  property  referred  to,  believing  at 
the  time  that  he  was  receiving  a  good  title  in 
fee  simple;  that  he  has  expended  consider- 
able sums  of  money  In  ditching  and  draining 
the  lands  and  building  tenant  bouses  upon 
the  Du  Bose  and  Rocky  Pine  places,  believing 
that  his  title  thereto  was  good  In  fee,  and 
that  be  Is  entitled  to  be  fully  reimbursed  for 
such  expenditures.  In  case  tbe  court  should 
hold  that  tbe  bank  Is  liable  to  an  accounting 
to  the  plaintiffs.  This  defendant  further  al- 
leges that  be  has  seen  and  talked  with  the 
plaintiffs  frequently  since  he  purchased  said 
property,  and  that  neither  of  them  either  said 
or  intimated  In  any  way  that  his  title  was  not 
good  In  fee  simple  to  the  premises,  but,  on 
the  contrary,  they  stood  by  and  saw  this  de- 
fendant erect  improvements  upon  said  prop- 
er^, and  have  made  offers  of  purchase  of  the 
property  aforesaid.  R.  D.  Lee, 

"Attorney  for  Marlon  Molse.** 

This  answer  verified.  Verification  omitted. 

A  copy  of  the  reply  and  demurrer  was  serv- 
ed on  March  17,  1808,  wlil<^  copy,  however, 
did  not  contain  tbe  certiflcste  of  counsel  that 
tbe  demurrer  was  mfflltorions,and  not  Intended 
merely  for  delay.  At  the  hearing  the  defend- 
ants' connsel  contended  tiiat  the  demurrer 
should  be  disregarded,  toe  the  want  of  such 
certificate  in  said  copy;  and  plaintiffs'  coun- 
sel contmdtoig  that  such  certificate  was  not 
required,  by  law,  upon  the  copy  served^  The 
demurrer,  when  served,  was  not  returned,  or 
otherwise  objected  to. 

The  following  are  the  lejfly  and  demurrers: 

"The  plaintiffs  above  named,  replying  to 
the  answer  of  Marlon  Molse,  one  of  tbe  de- 
fendants herein,  allege: 

"First.  (1)  That  they  deny  that  they  or 
Albertus  S.  Brown  stood  by  and  saw  tbe  de- 
fendant Marlon  Molse  erect  Improvements  up- 
on said  property.  (2)  That  they  deny  that 
they  had  any  Information  that  said  defendant 
was  erecting  Improvements  on  said  land  until 
after  said  Improvements  had  been  erected. 

"Second.  That  they  demur  to  tbe  answer  of 
the  defendant  Marlon  Molse  for  the  following 
reasons:   (1)  Because  said  answer  does  not 
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state  tbe  ralae  of  aald  ImproTements.  (2) 
Because  the  said  answer  does  not  allege  that 
tbe  owners  of  said  land  bare  neglected  to 
fnlflll,  on  their  part,  the  contract  under  which 
the'  defendants  entered  upon  said  land. 

"Third.  The  plaintiffs  demur  to  the  an- 
swers of  both  defendants  on  the  ground  that 
the  facts  therein  contained  do  not  amount  to 
a  defense  to  said  complaint 

"T.  B.  Fraser, 

"PlalntlffB*  Attorney." 

Verified.  Verification  omitted. 

1  hereby  certify  that  tbe  above  demnrrer 
Is  meritorious,  and  not  Intended  merely  for 
delay.  T.  B.  FiBser,  Jr., 

"Attorney  for  PlalntifCB.** 

The  following  grounds  of  demurrer  were 
submitted  In  writing  at  the  trial,  and  wore 
then  served  upon  tbe  defendants'  attomeya 

for  tbe  first  time: 

Orounds  of  Demnrrer  to  Answer  of  Defend* 
ant  the  Bank  of  Sumter. 

"Tbe  plalntUTs  above  named  demur  to  the 
answer  of  the  defendant  the  Bank  of  Siunter 
on  tbe  ground  that  the  facta  therein  stated 
do  not  amount  to  a  defense  to  said  complaint, 
for  the  f<Hlowing  reafwns:  (1)  Because, 
when  said  answer  admits  that  tbe  relation  of 
mortgagor  and  mortgagee  originally  existed 
between  the  parties,  and  alleges  no  new  con- 
Blderatlon,  it  admits  that  tbe  new  deed  Is  in- 
operative aa  a  conveyance.  (2)  Because, 
when  said  answer  admits  tbe  provision^  of 
the  deed  of  26th  March,  1885,  keeping  i  live 
the  mortgagtis  previously  executed,  the  t  \nk 
admits  thereby  that  said  deed  la  a  mortgage. 
(3)  Because,  when  said  answer  admits  the 
provisions  of  the  agreement  of  26tb  March, 
1805,  continuing  tbe  relationship  of  debtor.  And 
creditor  between  the  parties,  the  said  bank 
admits  that  said  deed  and  agreement  con- 
stitute a  mortgage.  (4)  Because,  when  said 
answer  admits  that  said  bank  accepted  the 
terms  of  aald  assignment,  and  filed  its  release, 
and  recelred  its  pro  rata,  It  thereby  admits 
that  fe,000  of  its  debt  was  exttnguisbed. 

"T.  B.  Fraser,  Jr., 
*'PlBlntIfl8'«Attoine7. 

hereby  certify  that  the  above  demurrer 
b  meritorions,  and  not  Intended  merely  tor 
delay.  T.  B.  Fraser,  Jr., 

•TlalntlffB'  Attomey.- 

The  Orounds  of  Demurrer  to  tbe  Answer  ot 
the  Defendant  Marim  Mote. 

"The  i^nttfb  above  named  demor  to  the 
answer  of  the  defendant  Marlcm  Holse  on  the 
ground  that  the  facts  stated  do  not  amount 
to  a  defense  to  said  complaint,  tor  tiie  follow- 
ing reasons:  (1)  Because,  when  said  answer 
admlto  that  the  relatkm  of  mn^agOT  and 
mor^gee  originally  existed  between  the  par- 
ties, and  alleges  no  new  consideration,  it  ad- 
mits fhaX  the  new  deed  Is  a  mortgage.  (2) 
Becftose,  when  said  answer  admits  the  provi- 


sions of  the  deed  of  26th  March,  189S,  keep- 
ing alive  the  mortgages  previously  executed* 
It  admits  thereby  that  said  deed  is  a  mart' 
gage.  (3)  Because,  when  said  answer  admits 
tbe  provisions  of  the  agreement  of  26th 
March,  1805,  continuing  the  relationship  of 
debtor  and  creditor  between  the  parties,  aald 
answer  admits  said  deed  and  agreement  to  be 
a  mortgage.  <4)  Because,  when  said  answer 
admits  that  said  defendant  was  director  and 
vice  president  of  said  bank,  and  bad  knowl- 
edge of  ail  the  facts,  said  answer  admits  that 
said  defendant  Marion  Motse  can  bold  no  title 
against  mid  bank  or  these  plaintiffs. 

"T.  B.  Fraser,  Jr., 

"Plaintiffs'  Attorney." 

"I  hereby  certify  that  tbe  above  demurrer 
Is  meritorious,  and  not  intended  merdy  for 
delay.  T.  B.  Fraser,  Jr., 

"Plaintiffs'  Attorney." 

The  following  Is  the  order  appealed  from: 

"Upon  hearing  the  com^Int  In  this  ac- 
tion, and  the  answers  of  the  defendants,  and 
demurrers  of  the  plaintiffs  to  said  answns, 
and  upon  arguments  of  counsel.  It  is  ordered, 
upon  motion  of  Haynsworth  &  Haynsworth 
and  Lee  ft  Molse,  defendants'  attom^s.  that 
said  demnrrer  be,  and  tbe  same  Is  hmby, 
ordered  overruled,  amongst  other  reasonSk  he- 
canse  It  appears  from  tbe  pleadings  that  the 
deed  of  26th  March,  1885,  was  not  a  mort- 
gage, hut  an  absolnte  conveyance,  fairly.  In- 
telligently, and  voluntarily  made  by  the  plain- 
tiffs themselves  for  a  oomdderatUm  fixed  Xiij 
themselves,  and  It  was  a  trsnsactlan  discon- 
nected with  the  mortgage  «>ntEact 
"B.  C  Watts, 

"Presiding  Judge. 

"June  10,  188a" 

The  exceptions  are  as  follows,  vix.: 

"(1)  Because  his  honor  erred  hi  holding  th-it 
'it  appeared  from  the  pleadings  that  the  d;,  '* 
of  2601  March,  1886,  was  not  a  mortgage, 
was  an  absolute  deed,'  in  that  (a)  when  said 
answers  admitted  Uiat  the  relation  ot  mort- 
gagor  and  mortgagee  originally  existed  1^*^ 
tween  the  iiartles,  and  alleged  no  new  cons^  t- 
eratlon,  they  admitted  that  tib^  new  deed  ls"a 
mortgage;  (b)  whoi  said  a  rm  adml|^  1 
the  provisions  of  the  dee^  jf  26th  itC  ^ 
1805,  keeping  alive  the  mortgagem  prerl&sly 
executed,  they  thereby  admitted  Uiat 
deed  was  a  mortgage.  O^f^Becanae  his  L  ..r 
erred  In  not  construing  the  agreement  of  aeth 
March,  1885,  In  wnnectlon  with  the  de^d  of 
S6th  March,  1885,  and,  4«  eonstmlng  tbe  two 
as  one,  In  not  holding  ttd.  ^id  deed  and  agree- 
ment constituted  a  mor  .  .ge.  (3)  Because  his 
honor  erred  In  not  holsiog  thst  when  tbe  an- 
swer of  the  bank  admitted  that  said  iwk  ac- 
cepted the  terms  of  t'  9  deed  of  ss^t  jent 
executed  by  A.  S.  ft  ^V.  A.  Brown,  fl]nd<lt8  re- 
lease, and  accepted  Its  pro  rata,  i  rebr 
admitted  that  92,000  of  Its  debt  w*>x  rtln- 
gnlshed.   i4d  Because  his  h<mor  erred  ,.^not 
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holding  ttiat  when  the  answer  of  the  defend- 
ant Marlon  Molse  admitted  that  be  was  vice 
pieeldent  and  director  of  the  corporation  the 
Bank  of  Sumter,  and  had  knowledge  of  all 
the  facts  connected  with  the  deed  and  agree- 
ment, it  thereby  admitted  that  said  defendant 
could  hold  no  title  against  said  bank  or  the 
Browna.  (6)  Becaase  his  honor  erred  in  not 
sustaining  the  demurrer  of  the  plaintiffs  to  the 
counterclaim  of  the  defendant  Marlon  Molse 
for  betterments,  in  that  (a>  said  coonterciabn 
does  not  state  the  value  of  said  improve- 
ments, as  required  b;  the  statute;  (b)  be- 
cause the  said  answer  does  not  allege  that  the 
owners  of  said  land  neglected  to  fulfill  on 
their  part  the  contract  under  which  the  de- 
fendant entered  opon  said  lands.  (6)  Because 
his  honor  erred  In  holding;  It  appears  from 
the  pleadings  that  the  daed  of  26th  March, 
1886,  was  not  a  mortgage,  but  an  absolute 
amveTance,  fairly.  Intelligently,  and  voluntari- 
ly made  by  the  plaintiffs  themselvea  for  a  con- 
sideration fixed  by  themselTes,  and  It  was  a 
transaction  disconnected  with  the  mortgage 
coQtract,'  is  that  there  was  no  allegation  in 
any  of  the  pleadings  to  support  said  Ondlnga, 
and  DO  OTldence  at  all  before  the  court 

"T.  B.  Praser,  Jr., 

"Appellants*  Attorney. 

*T>  B.  Fraser 

'••Of  Counsel  for  AppeUanta." 

"The  respondents'  connsd  win  moTe  the  su- 
preme court,  upon  this  appeal,  to  sustain  the 
order  of  the  circuit  Judge  upon  the  following 
grounds,  tn  addition  to  those  mentioned  in  his 
order:  (1)  Because  the  demurrer  to  the  an- 
swers of  defendants  did  not  distinctly  specif/ 
the  grounds  of  objection  to  the  same,  as  re- 
quired by  sectlra  166  of  the  Code,  and  was 
therefore  properly  overruled.  (2)  Because  the 
demurrer,  as'  served  upon  defendants'  attor- 
neys, was  not  accompanied  by  certificates  of 

unsel  that  the  same  was  meritorious,  and 
intended  merely  for  delay,  as  required  by 
18  of  the  drenlt  court.  (8)  Because  the 
h'  wers  of  the  defendants  contain  general  and 
specific  denials  of  each  material  all^ation  of 
the  complaint,  as  required  by  section  170  of 
t'  Code,  and  hence  the  same  are  not  demnrra- 
tv  ■  (4)  Because  the  answers  of  the  defend- 
ants did  not  CO'  lin  a  statment  of  any  new 
1  eonstitt'.'-  i  ft  defense  or  counterclaim, 
an^  ^ence  there  was  no  warrant  of  law,  under 
section  174  of  the  jo6.q,  or  elsewhere,  for  the 
de£'^:rrer  of  Uie  plaintiffs. 

^^^lyntwortb  ft  Uaynsworth  and  B.  D.  Lee, 
^  "Defendants'  Attys." 

T.  B.  Eraser,  for  A.npell8nts.  Haynsworth 
ft  Haynsworth  an^'  ,  \  Lee,  tn  respondents. 

McIVER,  C.  J.  Th  ■  action  was  originally 
commrtDced  by  Albertus  9.  Brown  and  W.  Al- 
stonuOrown,  as  indlTittuals,  and  as  co-part- 
ners uadar  the  firm  n&vf^  of  A.  S.  &  W,  A. 
BroWjiJi  %  plaintiffs,  against  the  above-named 
defr  '  on  the  22d  of  November,  1887. 

OwL     9  the  death  of  A.  8.  ^wn»  one  <tf 


said  plaintiffs,  shortly  after  the  answers  were 
filed,  an  order  was  granted  substituting  the 
persons  named  In  the  title  of  this  opinion  as 
plaintiffs,  other  than  W.  A.  Brown,  In  the 
place  of  A.  S,  Brown,  deceased,  and  continu- 
ing the  action  under  said  title.  The  defend- 
ants answered  separately,  and  the  plaintiffs 
demurred  to  both  answers,  ui>on  grounds 
which  were  reduced  to  writing,  and  are  set 
forth  in  the  "case."  The  questions  presented 
by  the  demurrers  came  before  his  honor,  Judge 
Watts,  who,  after  argument,  granted  an  order 
overruling  the  demurrers.  From  this  order 
plalntlfCs  appeal,  upon  the  several  ezceptlona 
set  out  In  the  record.  Inasmuch  as  the  primal 
and  controlling  question  raised  by  this  appeai 
Is  whether  the  facts  stated  In  the  answers  are 
snfflclent  to  constitute  a  defense  to  the  ac- 
tion, all  the  pleadings  should  be  reported,  to- 
gether with  the  order  ox  the  circuit  Judge,  and 
the  exceptions. 

It  Is  stated  tn  the  "case"  that:  "At  the 
conclusion  of  the  argument  the  presiding 
Judge  announced  orally  his  decision  that  the 
demurrers  should  be  overruled,  and  further 
stated  that,  In  his  Judgment,  the  transactions 
mentioned  in  the  pleadings  were  never  Intend- 
ed to,  and  did  not,  constitute  a  mor^ge,  but 
that  the  same  were  Intended  to,  and  did.  con- 
stitute an  absolute  sale  In  fee  simple  by  the 
Browns  to  the  bank,  the  grantors,  by  the  terms 
of  the  accompanying  written  agreement,  sim- 
ply reserving  the  right  to  repurchase  said 
land^  at  certain  fixed  prices,  at  any  time 
whilst  the  bank  remained  the  owner  of  the 
samt.  Upon  the  order  being  handed  up  tor 
his  signature,  the  presiding  Judge  stated  that 
he  v:ouId  strike  out  all  of  the  same  after  the 
word  'overrule,'  because,  whUst  the  remaining 
wor^B  therein  expressed  his  Judgment,  yet  he 
was  not  sure  that  said  words  property  belong- 
ed tp  an  order  of  the  kind,  but  that,  If  there 
was  ^  no  objection,  he  would  allow  them  to  re- 
main In  the  order.  To  this  the  counsel  for 
the  plaintiffs  rolled  that,  whilst  he  was  not  to 
be  regarded  as.  In  any  sense,  consenting,  yet 
he  had  no  objection  to  said  words  remaining 
In  the  order,  beyond  his  general  objection  to 
the  order  as  a  whole;  and  thereupon  his  honor 
signed  the  order  as  prepared." 

It  seems  that  the  deed  In  question  was  exe- 
cuted by  A.  S.  Brown,  through  his  attorn^  In 
fact,  under  a  power  of  attorney,  a  copy  of 
whl(^  Is  set  out  In  the  "case,"  which,  as  part 
and  parcel  of  the  deed,  was  before  the  circuit 
Judge  when  he  heard  the  case  on  demurrer. 
It  also  appears  that  during  the  argument  coun- 
sel for  defendants  moved  the  court.  In  case  the 
demurrers  were  sustained,  to  allow  them  to 
amend  their  answers  by  alleging  certain  addi- 
tional facts  not  set  forth  in  their  answers, 
which  additional  facts  are  stated,  substantial- 
ly, In  the  "case."  By  agreemrat  the  follow- 
ing was  added  to  the  "case":  "The  appel- 
lants contend  that  the  action  should  be  detQ|S 
mined  upon  the  pleadings,  the  construction  of 
the  deed,  the  power  of  attorney,  and  the  writ- 
ten agreement  accompanying  the  deed,  and 
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tliat  an  parol  testimony  is  [rreleT&nt  But,  If 
the  court  deems  the  statements  therein  made 
to  be  relerant,  then  we  a^ee  that  the  same 
may  be  considered  by  the  conrt  in  Its  decision 
herein,  with  a  view  of  allowing  the  defend- 
ants to  amend  by  setting  them  up  In  their  an- ' 
swers."  Exactly  what  this  means,  we  do  not 
know  that  we  fully  comprehend;  but.  In  the 
Tlew  which  we  take,  that  is  Immaterial.  As 
we  understand  It,  the  circuit  judge  heard  the 
case  In  the  only  way  In  which  he  could  prop- 
erly have  heard  It,  when  presented  by  demur- 
rer; that  is,  upon  the  pleadings,  Including  the 
deed  therein  mentioned,  with  the  accompany- 
ing power  of  attorney  under  which  the  deed 
was  executed  by  one  of  the  grantors,  and  not 
Including  the  additional  facts  which  defend- 
ants desire  to  Insert  In  their  answers,  which 
facts  were  not  properly  before  the  circuit 
judge,  and  coald  not  be,  and,  so  far  as  ap- 
pears,  were  not,  considered  by  him,  for  he 
expressly  declares  in  his  order  that  bis  judg- 
ment was  based  upon  what  appears  in  the 
pleadings.  The  only  question  before  the  cir- 
cuit judge  was  whether  the  facts  stated  In  the 
answers  were  sutfldent  to  constitnte  a  de- 
fense, and  that  question  could  only  be  deter-, 
mtned  by  an  examination  of  the  pleadings; 
and  the  only  question  before  this  court  is 
whether  there  was  any  error  In  the  conclusion 
reached  by  the  circolt  judge,  and  this  court, 
being  an  appellate  tribunal,  has  no  power  to 
go  outside  of  the  case  as  made  in  the  court 
below.  We  must  therefore  decline  the  request 
of  counsel  to  consider  the  additional  facts 
above  referred  to,  and  confine  our  attention  to 
the  case  as  made  before  the  circuit  judge  when 
he  rendered  the  judgment  appealed  from,  with- 
out r^;ard  to  the  additional  facts  mentioned 
In  the  "case,"  which  counsel  for  defendants 
stated  they  were  then  ready  to  prove,--not, 
however,  because  we  consider  that  parol  evi- 
dence was  either  incompetent  or  irrelevant  In 
a  case  like  this,  but  simply  because  this  court, 
being  an  appellate  tribunal,  is  limited  to  a  re- 
view of  what  occurred  In  the  court  below.  In 
the  case  of  Bermbigbam  v.  Forsythe,  26  S. 
at  page  863,  2  3.  B.  289,  grave  doubts  were 
expressed  as  to  the  power  of  this  court  to 
consider  any  fact,  even  though  admitted  by 
counsel,  which  was  not  before  the  court  below 
when  the  judgment  appealed  from  was  ren- 
dered; and  although  the  point  was  not  then 
decided,  inasmuch  as  It  was  not  necessary  to 
do  80  in  that  case,  yet  subsequent  reflection 
and  examination  have  only  served  to  increase 
the  doubt  there  expressed,  and  we  are  now 
satisfied  that  this  court,  If  It  should  undertake 
to  consider  any  facts  not  properly  l)efore  the 
circuit  court,  would  be  assuming  original  ju- 
risdiction, at  least  so  far  as  such  facts  are 
concerned,  which,  under  the  constitution,  this 
court  has  no  power  to  exercise,  except  In  cer- 
tain specified  classes  of  cases,  of  which  the 
present  case  Is  not  one.  The  question  here 
presented  arises  on  a  demurrer,  and.  In  the  de- 
termination of  such  a  question,  neither  this 
court  nor  the  drcoit  court  can  consider  any 


tACt  not  appearing  in  the  pleadings.  U,  how- 
ever, the  Judgment  overruling  the  demurrer  is 
sustained,  as  It  will  be  presently  seen  it  must 
be,  then  the  defradants  may,  if  so  advised, 
amend  their  answers  by  Inserting  the  addi- 
tional facta  which  they  claim  will  show  that 
the  deed  In  question  was  not  Intended  to  be 
a  mortgage,  but  is  in  fact  what  it  appears  to 
be  on  its  face,— an  absolute  conveyance;  for 
when  the  demurrers  are  overruled  the  plain- 
tiffs win  still  be  at  liberty  to  liave  the  issues 
presented  the  pleadings  tried  upon  their 
merits. 

We  will  now  proceed  to  the  oonsldoation  of 
what  we  regard  as  the  controlling  qnestion  in 
this  case;  waiving,  for  the  purposes  of  this 
Inquiry,  what  may  be  termed  the  formal  ob- 
jections to  the  demurrers.  The  real  Question 
Is  whether  the  facts  stated  In  the  answers  are 
suflldent  to  constitute  a  defense  to  the  action. 
The  main  object  of  the  action  is  to  have  the 
deed  mentioned  in  the  complaint,  which  ap- 
pears on  its  face  to  be  an  absolute  conveyance, 
declared  to  be  a  mortgage;  and  the  question 
is  narrowed  down  to  the  Inquiry  whether  the 
facts  stated  In  the  answers  are  sufficient  to 
show  that  such  deed  la  in  fact  what  it  pur- 
ports to  be  on  Its  face,— an  absolute  convey- 
ance,—and  also  whether  the  denials  in  the  an- 
swers of  certain  auctions  in  the  complaint 
are  sufficient  to  raise  the  issne  as  to  whether 
such  deed  was  Intended  to  be,  and  is  in  fact, 
a  mere  security  for  the  payment  of  a  debt. 
For  whUe  It  is  undoubtedly  true  that  a  deed, 
which  appears  on  Its  face  to  be  an  al)salute 
conveyance,  may  in  equity  he  declared  to  be 
a  mortgage,  if  the  eridence  be  sufficient  to 
show  that  such  was  the  intention  of  the  par- 
ties, yet  it  is  equally  true  that  the  presump- 
tion is  that  the  deed  la  what  on  Its  face  It  pur- 
ports to  be,— an  absolute  conveyance;  and,  to 
establlah  Ita  character  as  a  mortgage,  the  evi- 
dence must  be  clear,  unequivocal,  and  con- 
vincing, for  otherwise  the  natural  presump- 
tion will  prevail.  3  Pom.  Eq.  Jur.  i  1196; 
Arnold  v.  Mattison,  3  lUch.  Eq.  153;  Petty  v. 
Petty  (S.  0.)  29  8.  E.  406.  Whether  any  par- 
ticular transaction  amounts  to  a  mortgage,  or 
to  an  absolute  sale,  with  an  agreanent  allow- 
ing the  vendor  to  repurchase  the  land  at  a 
specified  price,  and  within  a  time  limited, 
"must,  to  a  large  extent,  depend  upon  Its  own 
special  circumstances;  for  the  question  finally 
turns.  In  all  cases,  upon  the  real  Intention  of 
the  parties,  as  shown  upon  the  face  of  th^ 
writings,  or  as  disclosed  by  the  extrinsic  evi- 
dence."   3  Pom.  Eq.  Jur.  fi  1195. 

It  appears  from  the  pleadings  that  the 
Browns  were  indebted  to  the  Bank  of  Sumter 
in  a  large  sum  of  money  ($13,oU0.  as  allured 
in  the  complaint;  $14,500,  as  alleged  In  the 
answers),  which  Indebtedness  was  secured  by 
several  mortgages  on  real  estate,— one  on  the 
Providence  place,  one  on  the  Du  Bose  land, 
one  on  the  Rocky  Pine  place,  one  on  the  in- 
terest of  A.  S.  Brown  In  certain  lots  in  the 
city  of  Sumter,  and  another  mortgage  on  a  lot 
at  the  comer  of  Main  and  Liberty  streett.  In 
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the  city  of  Snmter,  occupied  by  Brown,  Out- 
tlQo  &  Delgar.  When  these  seyeral  mort- 
gages were  executed,  or  when  the  debts  which 
they  were  given  to  secure  arose,  does  not  ap- 
pear. On  the  26th  day  of  March,  1895,  the 
Browns  executed  a  deed,  absolute  In  form,  to 
the  Bank  of  Sumter,  for  all  the  real  estate 
covered  by  the  said  mortgages,  except  the 
city  lot  occupied  by  Brown,  Cuttlno  &  Delgar. 
The  consideration  stated  In  said  deed  was 
the  sum  of  $10,000,  and  the  deed  contained  a 
provision  that  said  mortgages  were  to  be  "left 
open  to  protect  the  grantee  and  Its  successors 
and  assigns  against  all  Incumbrances  and 
dower."  This  deed  was  executed  by  A.  S. 
Brown,  through  an  attorney  In  fact,  under  a 
power  of  attorney  attached  to  the  deed,  the 
terms  of  which  will  hereinafter  be  referred  to. 
On  the  same  day,  to  wit,  the  26tb  of  March, 

1895,  the  Bank  of  Sumter  executed  an  agree- 
ment In  writing,  the  terms  of  which  are  fully 
eet  forth  In  the  complaint,  and  admitted  In  the 
answers.  It  seems  that  the  Bank  of  Sumter 
Immediately  went  Into  possession  of  the  lands 
conveyed  to  It,  and  on  the  5th  of  November, 

1896,  sold  and  conveyed  the  same  to  Its  co- 
defendant,  Marlon  Molse,  Esq.  (the  considera- 
tion mentioned  In  the  deed  being  the  sum  of 
$12,000),  and  that  said  Molse  shortly  after- 
wards sold  and  conveyed  the  Providence  place 
to  H.  T.  Edens  (the  consideration  mentioned 
in  the  deed  being  the  sum  of  $10,000,  though 
Molse,  In  his  answer,  alleges  that  the  true 
consideration  of  said  deed  was  an  exchange 
of  the  Providence  place  for  a  tract  of  land  In 
Marlboro  county,  and  that  the  consideration 
actually  received  was  considerably  less  than 
that  expressed  in  the  deed).  The  plaintiffs, 
in  their  complaint,  allege  that  the  true  object 
and  real  intent  of  the  deed  to  the  Bank  of 
Sumter  were  to  secure  the  indebtedness  of  the 
Browns  to  said  bank,  and  not  to  conv^  the 
land  therein  mentioned  absolutely,  and  that 
such  conveyance  really  constitutes  a  mort- 
gage. This  allegation  Is  distinctly  denied  in 
both  answers,  and,  on  the  contrary,  It  is  there 
alleged  that  the  real  object  and  true  Intent 
of  said  deed  were  Just  what  It  purports  on  Its 
face  to  be,— an  absolute  conveyance;  and  Mr. 
Molse,  In  his  answer,  alleges  spe(dally  "that  at 
the  time  of  the  said  conveyance  the  said  bank 
held  bona  fide  mortgages  executed  by  the 
plaintiffs  [meaning  the  Browns]  to  the  bank 
covering  all  of  the  lands  described  in  said 
conveyance,  and  In  addition  thereto  one  of  the 
mortgages  executed  by  the  plaintiffs  to  W. 
F.  B.  Haynsworth  for  the  benefit  of  the  bank, 
covering  the  storehouse  and  lot  In  the  city  of 
Sumter  then  occupied  by  Brown,  Cuttlno  & 
Delgar.  This  defendant  alleges  that  It  was 
expressly  agreed  that  said  city  lot  should  not 
be  sold  and  conveyed  to  the  bank,  but  that 
the  bank  should  release  and  satisfy  Its  mort- 
gage aforesaid  upon  said  lot  of  land,  upoh  the 
payment  to  it  of  the  snm  of  two  thousand  dol- 
lars, and  Interest  from  the  day  of  the  date  of 
said  conveyances;  that  the  negotiations  and  sale 
by  the  idalntlfla  to  flie  bank  were  conducted 


with  this  defendant,  and  it  was  not  intimated 
nor  contemplated  by  either  of  the  said  parties 
that  the  bank  was  taking  a  security  for  a 
debt,  but,  on  the  contrary,  it  was  expressly 
understood  that  the  bank  was  making  a  bona 
fide  purchase;  and  to  that  end  the  Hens  of 
the  various  mortgages  covering  the  lands  de- 
scribed In  said  deed  were  left  open  to  perfect 
the  title  against  dower  and  all  other  incum- 
brances, and  thereto  make  said  conreyance 
effectual." 

Now,  If,  as  aaid  by  Pomeroy  In  the  passage 
quoted  above,  "the  question  finally  turns,  In 
all  cases,  upon  the  rear  Intention  of  the  par- 
ties, as  shown  upon  the  face  of  the  writli^, 
or  as  disclosed  by  the  extrinsic  evidence,"  it 
would  seem  to  be  clear  that  where,  as  In 
this  case.  It  is  alleged  In  the  complaint  that 
the  deed  in  question,  tbouglk  absolute  on  its 
face,  was  really  Intended  as  a  mere  security 
for  the  payment  of  a  debt,  and  that  allegation 
is  not  only  distinctly  denied  In  the  answer, 
but,  on  the  contrary.  It  la  positively  averred 
that  H  was  never  even  Intimated  that  the 
deed  was  to  be  a  mere  security  for  the  pay- 
ment of  a  debt,  but  that  It  was  expressly 
understood  to  be  a  bona  fide  pnrchase  of  the 
absolute  title,  a  direct  and  material  Issue  is 
raised  by  the  pleadings;  and  the  answer  could 
not  be  regarded  as  amenable  to  a  demorrer  op- 
<m  the  ground  that  the  facts  therein  stated  are 
not  sufficient  to  constitute  a  defense.  But,  In 
addition  to  this,  when  the  pleadings  show,  as 
they  do  in  this  case  (for  It  must  be  remem- 
bered that  facts  alleged  In  the  complaint 
which  are  admitted  by  the  answer,  become  a 
part  of  the  answer,  and  may  be  referred  to 
in  testing  the  sufficiency  of  such  answer),  that 
tiie  bank  already  held  mortgages,  not  only 
upon  all  the  property  covered  by  the  deed, 
ljut  also  upon  an  additional  piece  of  property 
(the  city  lot  occupied  by  Brown,  Onttlno  & 
Delgar)  not  conveyed  by  the  deed.  It  seems 
impossible  to  conceive  that  the  tiank  would 
take  another  mortgage  npon  only  a  portion 
of  the  property  already  covered  by  mortgages 
hi  favor  of  the  bank;  and  yet  the  contention 
of  plalntuts  rests  npon  that  theory. 

But,  as  we  understand  It,  the  contention  of 
appellants  rests,  not  so  much  upon  the  omis- 
sion of  allegations  In  the  answers  to  consti- 
tute a  d^ense  to  the  action,  as  upon  the  ad- 
mission of  certain  facts  alleged  in  the  com- 
plaint, which.  It  is  claimed,  defeat  the  defense 
sought  to  be  set  up  by  the  answers.  In  sub- 
division (a)  of  exception  1,  the  point  is  made 
that  the  answers  having  admitted  the  allega- 
tion In  the  complaint  that  the  relation  of  mort- 
gagor and  mortgagee  originally  existed  be- 
tween the  parties,  and  alleged  no  new  consid- 
eration for  the  deed  of  26th  March,  189&,  they 
thereby  admitted  that  said  deed  was  a  mort- 
gage. If  that  deed  bad  been  an  agreement  that 
the  original  mortgages  should  be  converted 
Into  absolute  conveyances,  we  can  well  under- 
stand how  a  new  consideration  would  be  nec- 
essary to  the  validity  of  such  agreement  Ifit 
where,  as  In  Oils  ease,  a  creditor  holdup:  moni^. 
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gages  on  Berenl  psroeli  ot  real  ntate  to  se- 
can  the  paymrat  of  a  debt  parchaseB  the 
mortgaged  premiseB,  or,  ntber.  a  part  thereof, 
at  a  price  lew  than  the  amount  of  bis  debt, 
and  takes  from  hia  debtor  an  abwdnte  couTey- 
ance,  we  are  not  pr^red  to  admit  that  any 
new  coDBlderatlon  is  necessary  to  the  validity 
ot  snch  conTeyance;  for  It  Is  well  settled  that, 
where  the  mortgagee  purchases  the  mortgaged 
premises  at  a  sale  other  than  for  foreclosure 
of  the  mortgage,  the  mortgage  debt  Is  there- 
by extinguished.  Deverenx  t.  Taft,  20  8.  G. 
555,  and  the  cases  therein  cited.  And  the 
same  principle  applies,'  pro  tanto,  where  only 
a  portion  of  the  mortgaged  premises  Is  pur- 
chased. TrlmmlM  t.  Vise.  17  S.  a  490.  If. 
therefore,  any  "new"  consideration,  as  It  la 
called,  be  necessary,  It  would  be  found  In  the 
extlngalshment  of  the  mortgage  deb^  either  In 
whole  or  In  part  according  to  the  fa!ct  wheth- 
er the  pundiBse  waa  In  whol^  or  only  In  part, 
of  the  mortgaged  premises.  But,  even  If  an 
entirely  new  consideration  waa  necessary  to 
Qie  validity  of  the  deed  In  question,  aa  an  ab* 
solute  conveyance,  It  can  be  found  In  the  tact 
that  the  bank  agreed  to  satisfy  the  mortgage 
on  the  dty  lot,  occupied  by  Brown,  Outtlno 
Sc  Delgar  (which  la  not  a  part  of  the  premtoea 
conveyed),  to  secure  a  note  for  $2,600,  upon 
the  payment  of  ¥2,000  and  Interest  to  the 
bank,  which  agreement.  It  la  alleged  In  the 
comphdnt,  and  admitted  hi  the  answera.  haa 
been  comidled  with.  It  seems  to  ju,  tiiere- 
fore,  tbat  snbdlvlslim  (a)  of  the  flcat  exoeptkm 
cannot  be  austalned. 

In  subdivldon  (b)  of  that  exception,  the  point 
la  made  that  the  admission  in  the  answers  that 
the  deed  ctmtalna  a  provUon  that  the  original 
mortgages  were  to  be  "left  open  to  protect 
the  grantee  and  Its  snceesBors  and  assigns 
against  all  tocnmbrances  and  dower"  amounts 
to  an  admladon  that  said  deed  was  Intendea 
to  be  a  mortgage.  It  seems  to  ns  that  the 
Insvtkm  of  this  provision  In  the  deed  has  i»e> 
dsely  the  contrary  ^ect  to  that  amtuided  tor 
by  aiq^ellants;  for,  while  It  has  a  very  apprcK 
^tate  place  In  an  abaolnte  conveyance  from 
a  mor^gor  to  a  mortgagee  of  the  mortgaged 
premlaea,  and  serves  a  very  Impfwtant  pmiwse 
to  such  a  ccMiveyance,  we  do  not  think  It  has 
any  place  m  servea  any  purpose  to  a  new 
mortgage^  In  an  absolnto  conv^anee  Its 
function  Is  to  protect  tAe  grantee  against  tiw 
claim  of  dowo:  by  the  vrito  of  the  morl^agor, 
or  any  Incumbrance  Bubsequent  to  the  original 
mortgage,  and  It  has  been  made  to  serve  that 
purpose  in  Agnew  v.  Baflraad  Oo.,  24  8.  C  18; 
and  that  Is  Its  sole  purpose  here,  aa  dedared 
by  the  I'  lpmBi  tonus  of  the  provision.  It  does 
not  kaep  the  original  debt  alive,  aa  against  the 
mortgagor;  fin  that,  as  we  have  seen.  Is  ex- 
tinguished by  the  conveyance.  On  the  ccm- 
trary.  Its  sole  purpose  and  tts  only  effect.  Is 
to  protect  the  grantee  against  subsequent  lur 
cumbmnces.  The  teat  of  thla  is  that  the  gran- 
tee never  could  enforce  hla  original  debt 
against  Uw  mortgagor.  It  seems  to  us,  tiiere- 
.fore,  that  the  tnaertlon  of  this  provMon  to 


the  deed  under  consldmtlon.  Instead  of  show- 
ing that  such  deed  was  totended  to  be  a  mort- 
gage, shows  toat  It  was  Intended  to  be  just 
what  It  purports  on  Its  face  to  be.— an  abso- 
lute conveyance. 

The  second  exertion  Imputes  error  to  the 
circuit  judge  to  not  construing  the  deed  of  the 
26th  of  March,  1895,  to  connection  wlto  the 
agreement  of  the  same  date,  fully  set  oat  to 
the  complaint,  and  admitted  to  boto  answers, 
to  constitote  a  mortgage.  It  seems  to  us  that 
the  provisions  of  that  agreement  show  that 
the  real  object  and  true  intent  of  the  whole 
transaction  were  that  the  Browne  shoold 
make  an  absolute  conveyance  of  the  lands  de- 
scribed to  the  deed  to  the  bank,  and  that  they 
should  be  allowed  the  privilege  of  buying  back 
the  Jands  or  parte  thereof,  as  long  aa  the  bank 
conttoued  to  be  the  owner  thereof,  at  certain 
specified  prices.  Take  the  terma  of  the  fifth 
paragraph  of  the  agreement,  ^lereby  the 
Browns,  or  either  of  them,  are  allowed  the 
privilege,  as  long  as  the  bank  may  continae 
to  be  tlw  owner  thereof,  to  "pordiaae  an  the 
real  estote  so  conveyed  as  aforesaid,  from  the 
bank,  at  a  sum  equal  to  their  present  todebt- 
edness  to  the  bank  [before  any  of  said  cred- 
its tierein before  mentioned  were  applied],  with 
toterest  and  taxes  and  all  coats  and  expenaea 
added,  the  bank  to  allow  credit  for  every- 
thtog  received  to  tba  meantime;  and,  as  long 
as  the  same  la  owned  by  the  bank,  it  vrtU  con- 
vey any  of  said  property  to  the  said  Albortaa 
8.  Brown  or  W.  Alston  Brown,  the  helxs,  ex- 
ecutors, or  administrators  of  either  of  them, 
at  the  following  sunu,  respectlvdy,  adding 
toterest  as  If  said  credlto  had  not  been  made, 
taxes,  costs,  and  expaises,  and  ^vlng  credit 
for  rento  and  prafito  received  and  paymento 
inad^  If  any,  vis.:  The  Froridence  plac^  jit 
$8,000.00;  the  Dn  Booe  landi;  at  $1,500410; 
and  the  Kocky  Pine  place,  at  $2,000.oa" 
Now,  observe  toe  language  used:  The  bank 
is  spoken  ot  aa  the  "owntt^  of  the  property 
conveyed.  The  Browns  are  autboitoed  to 
"purchase"  the  irtiole  fir  any  part  of  said 
property  "as  long  as  toe  same  may  be  owned 
by  the  Bank  ot  Sumter,"  irtdtdi  neceaaarfly 
Impllea  the  ilCbt  ot  the  bank  to  seU  or  dis- 
pose at  Uie  i^operty  at  any  time  and  to  any 
way  It  ml^t  aee  fit  Thai  toe  provision  that 
the  Browns,  or  either  of  them,  as  long  as  the 
bank  conttoued  to  be  toe  owner,  might  repnr* 
chase  eltoer  of  the  parcels  conveyed,  at  cw- 
tato  apeclfled  prices.  Then,  again,  the  provi- 
sion to  the  first  par^pn^  of  too  agreement 
"that  toe  sum  ot  tea  toousand  dollara  Is  to 
be  entered  as  a  credit  aa  of  tola  d^  t^on  tbe 
Indebtedness  of  tbe  said  Browns  to  the 
bank,  which  la  the  amount  mentioned  as  the 
ctmslderatfon  of  the  deed.  These  provisions, 
couched  to  such  language,  dtow  that  tbe  real 
ol4ect  and  tme  Intent  of  toe  deed  were  that  It 
dionld  be  an  absolnto  conveyance^  and  not  a 
security  for  a  debt,  for  which  the  bank  already 
held  mortgages  on  all  the  land  conveyed,  as 
well  as  on  another  parcel  not  emtsaoed  to  the 
conveyance;  for.  If  toe  totention  had  been 
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merely  to  give  the  bank  secuiity  for  the 
amount  due  It  by  the  Browns,  very  different 
language  would  have  been  employed.  The 
bank  did  not  obligate  Itself  to  reconvey  the 
property  upon  the  payment  of  the  amount  due 
within  a  specified  time,  or  even  within  a  rea- 
sonable time.  On  the  contrary,  by  the  ex- 
press terms  of  the  agreement  it  was  contem- 
plated that  the  bank  might,  at  any  time  It 
saw  flt,  sell  or  otherwise  dispose  of  the  prop- 
erty coDveyed,  Just  as  an  absolute  owner 
could  do;  and  the  Browns  were  only  allowed 
the  privilege  of  buying  back  the  property  at 
certain  specified  prices,  as  long  as  the  bank 
continued  to  be  the  owner.  In  addition  to 
this,  the  allegation  in  the  answer  of  Mr. 
Molse,  who  seems  to  have  acted  for  the  bank 
in  this  whole  transaction,  that  W.  A.  Brown, 
the  survivor  of  A.  8.  &  W.  A.  Brown,  on  more 
than  one  occasion  endeavored  to  buy  from  the 
bank  portions  of  the  property  conveyed,  upon 
terms  other  than  those  provided  for  In  the 
agreement,  serves  to  strengthen  the  conclu* 
slon  that  the  Intention  of  the  parties  at  the 
time  of  the  transaction  was  that  the  deed 
was  an  absolute  conveyance,  and  was  not  In- 
tended to  be  a  mere  security  for  the  payment 
of  a  debt.  Again  the  terms  of  the  power  of 
attorney  attached  to  the  deed,  tinder  which 
the  same  was  executed  by  one  of  the  gran- 
tors, tend  to  show  that  the  Intention  was  to 
execute  an  absolute  conveyance,  and  not  a 
mere  mortgage.  By  that  paper  one  of  the 
original  plaintiffs  (Albertus  S.  Brown)  ap- 
points the  other  plaintiff  (W.  Alston  Brown) 
his  tme  and  lawful  attorney  In  fact  "to  sell 
and  dispose  of  any  and  all  lands  that  I  own, 
or  have  any  Interest  In,  in  the  state  of  South 
Carolina,  and  particularly  In  Sumter  county, 
upon  snch  terms  as  he  may  deem  proper,  and 
to  sign,  seal,  make,  and  deliver  good  and  snf- 
flcient  deeds  of  conveyance  for  the  same." 
This  language,  while  very  appropriate  to  cre- 
ate a  power  to  sell  and  convey  by  absolute 
deeds,  does  not  imply  a  power  to  mortgage. 
This  power  of  attorney  was  executed  a  short 
time  before  the  deed  in  question  was  executed, 
and,  of  course,  both  the  donor  and  donee  of 
the  power  knew  that  tbey  were  then  largely 
Indebted  to  the  bank,  which  Indebtedness  was 
already  secured  by  mortgages  on  their  prop- 
erty; and  If  It  was  In  the  contemplation  of 
the  parties  to  give  another  mortgage,  or  a 
deed  Intended  to  operate  as  such,  it  Is  Ineon- 
ctivable  that  tbey  should  have  omitted  from 
the  power  of  attorney  any  words  Indicating 
such  an  intent  Bat,  If  their  Intention  was 
to  execute  absolute  conveyances,  then  the 
words  used  were  Just  such  as  would  express 
sacb  an  Intention.  ^ 

Counsel  for  appellants  rely  upon  the  words 
"dispose  or'  as  expressive  of  an  Intention  to 
anthorlze  the  execntlon  ttf  a  mortgage,  and 


cite  the  case  of  Piatt  v.  Railroad  Co.,  90  U. 
S.  48.  In  that  case  congress,  for  the  purpose 
of  aiding  in  the  construction  of  this  transcon- 
tinental railroad,  made  a  grant  of  lands  to  the 
company,  and  the  act  making  such  grant  con- 
tained a  provision  that  all  such  lands  as  were 
not  "sold  or  disposed  of"  by  the  company  be- 
fore the  expiration  of  three  years  after  the 
completion  of  the  entire  road  should  be  sub- 
ject to  settlement  and  pre-emption  like  other 
public  lands.  The  company  executed  a  mort- 
gage covering  these  lands,  with  a  view  to  raise 
money  to  continue  and  complete  the  construc- 
tion of  their  road,  and  the  question  was 
whether  the  mortgage  of  these  lands  was  such 
a  disposition  thereof  as  would  relieve  them 
from  being  subject  to  the  right  of  jHre-emp- 
tion.  It  was  held  that  the  mortgage  was  such 
a  disposition;  but  this  inclusion  was  based 
upon  the  manifest  object  of  the  act  of  con- 
gress, which  was  to  aid  the  company  In  rais- 
ing the  funds  necessary  to  construct  their  rail- 
road, and  cannot  be  regarded  as  authority  In 
this  case.  Even  in  that  case  there  was  a 
strong  dissent  by  three  of  the  Justices.  In 
18  Am.  &  Eng.  Enc.  Law,  871,  It  Is  said,  in 
speaking  of  the  construction  of  powers  of  at- 
torney, "The  obTloos  meaning  of  terms  Is  not 
to  be  extended  by  Implication,  In  the  absence 
of  necessity."  And  again,  at  page  878,  It  is 
said,  "Where  authority  to  perform  specific 
acts  is  given,  and  general  words  are  also  em- 
ployed, such  words  are  limited  to  the  particu- 
lar acts  authorized."  It  seems  to  us  that  the 
terms  used  In  this  power  of  attorney— "to  sell 
and  dispose  of"  real  estate,  and  to  execute 
"good  and  sufficient  deeds  of  conveyance  for 
the  same" — obviously  mean  to  make  absolute 
conveyances,  and  cannot  be  extended  by  Im- 
plication so  as  to  confer  a  power  to  mort- 
gage. Indeed,  In  the  case  of  Ivy  v.  Oaston, 
21  S.  C.  583,  It  was  doubted  whether  even  a 
mortgage  of  perB(»ial  property,  which  does 
operate  as  a  transfer  of  title,  after  condition 
broken,  could  be  regarded  as  a  "dispodtlon"  of 
property,  within  the  meaning  of  the  terms 
used  In  the  attachment  act;  and  certainly  a 
mortgage  of  real  property,  which  does  not 
operate  as  a  conveyance  of  title,  cannot  be 
regarded  as  a  "disposition"  of  su^  real  es- 
tate. 

Under  the  view  which  we  have  taken  of  the 
main  question  In  the  case,  the  points  present- 
ed by  the  remaining  exceptions  do  not  prop- 
erly arise,  and  need  not.  therefore,  be  consid- 
ered. The  Judgment  of  this  court  Is  that  the 
order  of  the  circuit  court  overruling  the  de- 
murrers to  the  answers  of  defendants  be  af- 
firmed, and  that  the  case  be  remanded  to  the 
circuit  court  for  such  other  proceedings  as 
may  be  necessary,  with  leave  to  the  defend- 
ants, if  they  shall  be  so  advised,  to  amend 
their  answers  as  hereinabove  Indicated. 


Digitized  by  Google 


828 


BS  SOUIHEASTSRN  BEPORTER. 


(8.a 


MBW  T.  CHARLESTON  &  S.  RT.  CO. 

<Bnpreme  Court  of  South  CaroltDa.    April  27, 
1880.) 

Elbotoes — QDixiFiCATiosa— Rboistbatiox— Nbw 
Trial  —  DisQCALiPiCATiOK  OT  JuHOB  —  Kmli- 
OBHOB— Plbadinq  — Varianob— Tbiai#— Ihstkdo 
TI0H8  —  Mastbr  akd  Sbrvast  —  Isjubibs  to 

SBRTANT— ASSUUPTIOM  OF  KiSK— Qhbstioms  TOB 
Jury — Baii^ads — Brakes. 

1.  Const,  art.  2,  |  3,  proTidea  that  every  male 
dtizcQ  above  21,  and  possesaing  the  aualiflca- 
tlou  required  bj  the  coDstttution,  shall  be  an 
Sector.  Section  4  statea  the  qualificationa  for 
auffrage,  among  which  is  registration.  Id.  Bub- 
aec.  c,  provides  that  np  to  January  1,  1898,  all 
male  persona  of  a  voting  age,  poaaessing  cer- 
tain qualifications,  shall  be  entitled  to  regis- 
ter and  become  electors,  and  makes  those  so 
regiateiing  qualified  electors  for  life,  unless 
afterwards  disqualified.  Subsection  f  pro^dea 
that  a  duly-registered  elector,  who  still  re- 
mains a  qualified  elector,  may  have  his  certifi- 
cate renewed  in  certain  cases.  Section  2  pro- 
vide* that  every  qualified  elector  shall  be  ena- 
ble to  any  office.  Article  18,  t  1,  provides  that 
amendmrata  ahall  be  submitted  to  the  quali- 
fied electors,  and,  if  a  majority  of  the  electors 
qualified  to  vote  for  members  of  the  general 
BBsembly  shall  vote  in  favor  thereof,  they  shall 
be  deemed  adopted.  Held,  that  registration  was 
an  easential  qualification  of  an  elector,  though 
article  2,  S  8,  ororides  that  the  general  assem- 
bly shall  provide  by  law  for  the  reglBtratton  of 
all  qualified  electora. 

2.  Under  Const  art.  6.  f  22,  providing  that 
each  juror  must  be  a  qualified  elector,  under 
the  constitution,  and  article  2,  which  makes 
registration  an  essential  qnaliflcatton  of  an  elec- 
tor, a  party  in  a  dvU  action  is  not  entitled  to  a 
new  trial  because  a  Juror  was  not  registered, 
though  such  fact  waa  unknown  to  the  party 
during  the  trial,  aince  It  could  have  been  known 
by  a  search  of  the  registration  books,  which 
are  public  records. 

3.  A  complaint  alleging  as  one  cause  of  ac- 
tion that,  because  of  insnfBciency  of  brake- 
men,  the  conductor  was  obliged  to  act  as  such, 
and  go  on  top  of  the  train,  which  place  was 
rendered  unsafe  by  ineufflcient  brakes,  and  that 
a  defect  in  the  roadbed  caused  the  train  to  give 
a  sudden  lurch,  throwing  the  c<mdactor  oft  and 
Injuring  him,  is  not  uncertain,  aa  stating  dis- 
tinct acts  of  negligence,  each  severally  capable 
of  producing  the  result,  but  shows  the  acts 
to  be  co-operating  causes. 

4.  Such  complaint  is  safflcimt  aa  connecting 
the  alleged  acts  of  negligence  ot  the  ctnnpany 
with  the  Injury. 

5.  Code  CSv.  Proc.  }  190,  providea  that  no 
variance  shall  be  deemed  material,  unless  it  haa 
actually  misled  the  adverae  party.  Section  192 
provides  that,  where  an  allegation  of  the  cause 
of  action  is  not  proved  In  Ita  entire  meaning, 
it  shall  be  deemed  a  failure  of  proof.  Section 
194  allows  the  court,  before  or  after  judgment, 
to  amend  any  pleading,  when  it  does  not  change 
substantially  the  claim,  by  conforming  it  to  the 
facts  proved.  A  complaint  against  a  railroad 
company  for  injuries  alleged  that  the  track  was 
BO  constructed  aa  to  make  a  decided  curve  at 
a  point  where  there  was  the  highest  grade,  with 
low  grades  immediately  before  and  after,  caus- 
ing a  long  train  to  jerk  suddenly.  The  evidence 
•bowed  uiat  the  ibjnry  occurred  near  to,  but 
not  at,  the  curved  Bdd  a  mere  variance,  and 
the  court  could  allow  an  amendment  striking 
out  the  reference  to  the  curve;  counsel  for 
the  company  stating  that  he  had  not  been  sur- 
prised. 

S.  A  party  cannot  complain  that  a  charge 
was  not  given  as  requested,  when  its  substance 
was  Riven  in  another  place. 

7.  A  charge  that  if  a  conductor,  after  start- 
ing with  the  train,  and  before  reaching  his  des- 


tination, objected  to  taking  on  additional  cars 
without  additional  hands.  It  was  for  the  jury  to 
determine  whether  he  waived  the  obligation  of 
the  company  to  furnish  suffldent  banda.  is  not 
a  charge  as  to  the  facts. 

&  den.  St  I  1490  (1  Rev.  St  {  1681).  reqnir^ 
Ing  railroads  to  canse  a  snffidait  brake  to  be 
attached  to  every  freight  car.  except  those 
having  four  wheels,  requires  Buch  brake  to  be 
attached  to  gondola  cars  lued  to  haul  gravei, 
and  to  fiat  cars  loaded  with  lombw,  which  cars 
have  eight  wbeela. 

9.  A  conductor,  having  proteated  to  the  train 
dispatcher  that  hia  force  of  brakemen  was  in- 
adequate, was  told  to  go  on  anyhow.  He 
claimed  that  it  became  neceaaary  for  him  to  act 
as  brakeman  on  the  top  of  a  car,  and  that  a  de- 
fect in  the  roadbed  caoaed  the  train  to  jerk 
auddenly,  throwing  him  off.  BHd,  that  it  was 
for  the  jnry  to  determine  whether,  by  running 
the  train  without  aufQcient  help,  and  with 
knowledge  of  the  defect  in  the  roadbed,  the 
condnctor  assumed  the  risk. 

Appeal  from  common  pleM  drcolt  court 
ot  GharlMton.  eonn^;  B.  O.  Watts,  Jodge- 

Action  by  Elliott  U  Mew  aeUnst  the 
Charteston  ft  ^vannah  Railway  Company. 
From  a  Jndsment  tot  platnUfl,  defendant  ap- 
peals. Affirmed* 

Mordecai  &  Qadsden,  for  appellant  Le- 
gare  ft  Holman,  for  respondent 


JONBS.  J.  The  defendant  companr  ap- 
peals from  a  Jodgmait  rendered  i^luat  it 
in  faTor  ct  the  plaintiff  tor  personal  injuries 
lecetTed  throogh  the  alleged  ne&igeact  ot 
defendant  In  the  management  of  Its  train. 
A  preliminary  motion,  however,  was  made  to 
suspend  the  ^tpeal  for  the  porpose  of  allow- 
ing defendant  to  move  tbe  drcuit  court  for 
a  new  trial  on  the  gmnnd  that  one  of  the 
Jorors  who  sat  In  the  ease  was  not  a  quali- 
fied elector,  under  the  oonstitatlMi,  for  want 
of  reglstratl<Hi,  and  therefore  not  a  legal  Ju- 
ror. The  affldaTtts  sulunttted  In  support  of 
the  motbm  are  quite  sufficient  to  make  a 
prima  facie  showing  that  the  Juror  Gorse 
was  not  at  the  time  ot  tlw  trial  registered 
in  the  comity  ot  Oharleston  as  an  lAeetat, 
and  that  such  fact  was  not  actually  known 
to  d^fSndant  or  Its  counsel  at  the  trIaL  An 
examination  of  the  books  of  reglstratlw  after 
the  trial  disclosed  the  fact  that  said  Gorse 
was  not  reglatered.  Will  this  showing  Jus- 
tify ns  in  suspending  the  appeal  for  the  pur- 
pose named?  We  tlilnk  not,  tor  the  reasooa 
now  stated: 

Article  S,  i  22,  of  the  constitution,  provides, 
*****  Each  Juror  must  be  a  qualified 
elector  under  the  provlsknis  of  this  oonatlta- 
tion,  between  the  ages  of  twent7-<Hie  and  rix- 
ty-flve  years,  and  of  good  monl  duuxcter." 
By  article  2,  H  8,  4^  registration  Is  made 
(me  of  the  qnaliflcations  of  an  elector.  This 
is  controverted  by  the  other  side,  who  eim- 
tend  that  the  constitution  makes  m  distinc- 
tion between  "quallfled  electors'*  and  "regis- 
tered qualified  electora."  We  cannot  agree 
with  this  latter  contention.  Article  2.  {  3, 
provides:  "Every  male  citizen  ot  this  state, 
and  of  tbe  United  States,  twenty-me  years  of 
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age  and  upwards,  not  Istwrlng  under  the  dis- 
abilities named  In  this  constitution,  and  pos* 
sessing  the  qoallflcatlons  required  by  It  aball 
be  an  elector."  Tben  section  4  proceeds  to 
state  the  qaallflcatlona  for  suffrage:  (a) 
Residence;  (b)  registration;  tben  (c)  the 
qnallficationB  for  registration  of  those  who 
apply  therefor  up  to  January  1,  1898,  malting 
those  so  registered  "qnallfled  Sectors"  for 
life,  unless  disqualified  by  other  provisions 
of  the  constitution;  then  (d)  the  qualiQcatlons 
for  registration  of  those  who  apply  therefor 
after  January  1,  1898;  (e)  directing  -what 
managers  of  election  shall  require  of  every 
elector  offering  to  vote.  Then  follows  sub- 
division t  as  follows:  "The  general  assem- 
bly shall  provide  for  Issuing  to  each  duly  reg- 
istered elector  a  certificate  of  registration, 
and  shall  provide  for  the  renewal  of  such 
certificate  when  lost,  mutilated  or  destroyed 
If  the  appellant  Is  still  a  qualified  elector  un- 
der the  provisions  of  this  constitution,  or  If 
he  has  been  registered  as  provided  lo  sub- 
section (c)."  The  argument,  as  we  under- 
stand It,  Is  that  the  above  section  4  does  not 
provide  the  qualifications  of  an  elector,  but 
the  qnallficaticms  for  suffrage,  or  the  act  of 
voting.  But  suffrage  Is  the  right  to  vote,  not 
the  act  of  voting;  and  it  seems  untenable  to 
argue  that  "qualifications  for  suffrage"  does 
not  also  mean  qualifications  for  elector,  es- 
pecially when  the  constitution,  immediately 
preceding,  defines  an  elector  (among  other 
things)  as  one  "possessing  the  qualifications 
required  by  it"  (the  constitution).  Where 
else  in  the  constitution  must  we  look  to  as- 
certain the  qualifications  of  an  elector?  We 
find  in  section  6  of  this  article  who  are  dis- 
qualified for  crime,  etc,  who  come  within 
the  class  of  those  "laboring  under  the  dis- 
abilities named  in  the  constitution" ;  but 
where  shall  we  ascertain  the  "qualifications 
required,"  unless  It  be  In  this  section?  The 
qualifications  of  an  elector,  under  the  consti- 
tution, are  citizenship,  age,  residence,  and 
registration,  subject  to  disqualification  for 
certain  crimes  unpardoned.  Insanity,  fiauper- 
ism,  and  imprisonment,  and  subject  to  cer- 
tain regulations  in  reference  to  the  certifi- 
cate of  registration,  and  In  reference  to  proof 
of  payment  of  taxes  when  the  elector  offers 
to  vote.  If  any  distinction  among  qualifi- 
cations is  permissible,  registration  must  have 
been  deemed  pre-eminent.  The  matter  of 
reading  any  section  of  the  constitution,  or 
understanding  and  explaining  it  when  read, 
previous  to  January  1,  1896,  and  of  reading 
and  writing  any  section  of  the  constitution, 
or  the  ownership  of  property  assessed  at  $300 
by  those  applying  for  registration  after  Jan- 
uary 1,  1898,  are  quaJlficatlons  for  registra- 
tion, not  qualifications  f<»:  suffrage,  except 
as  the  right  of  suffrage  depends  up<«  the 
qnaUficationt  of  registration.  The  term 
"qualified  elector"  is  frequentiy  used  In  the 
constitution,  and  in  every  Instance  except 
one  it  means  "registered  elector."  Take  the 
article  under  dlscuislon.  In  section  2,  "every 


qualified  elector  shall  be  eligible  to  any 
office,"  etc.;  section  4,  subsec.  c,  where  It  Is 
provided  that  those  who  are  registered  pre- 
vious to  January  1,  1898.  "remain  during 
life  qualified  electore  unless  disqualified," 
etc. !  in  section  4,  subsec  f ,  where  a  duly-reg- 
istered elector,  still  remaining  a  "qualified 
elector"  (1.  e.  not  disqualified  under  the  con- 
stitution), may  have  renewal  of  registration 
certificate  In  certain  cases.  The  excepted 
case  referred  to  above  Is  In  section  8  of  this 
article,  where , it  Is  ordained:  "The  general 
assembly  shall  provide  by  law  tot  the  regis- 
tration of  all  qualified  electors."  etc.,  from 
which  It  is  argued  that  this  Implies  that 
there  may  be  qualified  electors  who  are  not 
registered,  but  for  whom  registration  is  to 
be  provided.  We  grant  that  the  language 
used  is  not  strictiy  apt  or  accurate,  but,  con- 
strued In  the  light  of  the  constitution  as  a 
whole,  the  meaning  Is  manifest,  viz.  that  the 
general  assembly  shall  provide  by  law  for  the 
registration  of  all  persons  qualified  for  reg- 
istration as  electors.  This  is  made  very 
clear  by  reference  to  subsection  c  of  section 
4  of  this  article,  where  It  Is  {H>ovided,  "up  to 
January  1st,  1896,  all  male  persons  of  voting 
age  applying  for  registration  who  can  read 
any  section  in  this  constitution  submitted  to 
them  by  the  registration  officer,  or  under- 
stand and  explain  It  when  read  to  them  by 
the  registration  officer  shall  be  entitled  to 
register  and  become  electors."  We  will  not 
prolong  this  opinion  by  reference  to  the  nu- 
merous places  In  the  constitution  where  the 
words  "qualified  electors"  are  used  In  order 
to  show  that  the  words  mean  registered 
electors,  but  we  note  one  other  instance.  In 
article  16,  i  1.  providing  for  amendments  to 
the  constitution:  "*  *  *  And  the  same 
shall  be  submitted  to  the  qualified  electora 
of  the  state  at  the  next  general  election  there- 
after for  representatives;  and  If  a  majority 
of  the  electors  qualified  to  vote  for  member^ 
of  the  general  assembly,  voting  thereon  shall 
vote  In  favor,"  etc.  Here  we  have  a  defini- 
tion of  "qualified  elector"  as  an  elector  quali- 
fied to  vote  for  members  of  the  general  as- 
sembly, and  it  could  not  be  contended  that 
one  is  guallfled  to  vote  without  registration. 

But  for  tha-earnestness  with  which  the  con- 
trary view  was  pressed,  we  would  not  have 
deemed  It  necessary  to  say  more  than  that 
we  agree  with  counsel  for  the  moving  party 
that  registration  Is  an  esseatlal  qualification 
of  an  elector.  It  follows  that  one  who  has 
not  been  registered  as  an  elector  In  the  county 
when  the  court  sits  is  not  qualified  to  serve  as 
a  Juror  In  said  court  Still  It  does  not  follow 
that  movant  must  be  allowed  to  suspend  this 
appeal,  to  move  for  a  new  trial  on  circuit 
Previous  to  the  constitution  of  1895  the  rule 
had  long  prevailed  In  this  state  that  what 
was  cause  for  challenge  to  a  Juror  could  not 
after  verdict  be  made  a  ground  for  new  trial. 
State  V.  Quarrel.  2  Bay.  150;  State  v.  O'Dris- 
coll.  Id.  15S;  State  v.  Fisher.  2  Nott  &  McC. 
261;  State  v.  BilUs,  2  McCord.  12;  Josey  t. 
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Railroad  Co.,  12  Rich.  184.  In  the  case  of 
Garrett  t.  Weinberg,  54  S.  C.  — ,  81  S.  BL 
841,  this  court  held,  under  the  constitution  of 
1895,  that  a  new  trial  should  be  granted  If  a 
Juror  disqualified  by  convlctltm  for  hog  steal- 
ing sat  on  the  case,  if  neither  the  party  nor 
bis  counsel  knew  of  the  disqualification  untQ 
after  verdict.  This  case  was  grounded  on 
the  finding  of  fact  by  the  circuit  Judge  "that 
none  of  the  parties  to  this  action,  or  their  re- 
spectlve  counsel,  had  knowledge  of  the  cou- 
vlctton  of  ArdlB,  during  the  trial  of  the  case." 
Such  fact  this  court  was  bound  to  act  up<Hi. 
and  could  not  impute  to  any  one  knowledge, 
actual  or  constructive,  In  conflict  therewith. 
But  in  the  later  case  of  State  v.  Robertson,  64 
8.  0.  147.  31  S.  E.  868.  the  rule  stated  In  Gar- 
rett v.  Weinberg,  supra,  was  qualified  In  this 
language  by  the  chief  Justice,  who  also  wrote 
the  opinion  In  Garrett  t.  Weinberg:  "For 
while  it  Is  true  that  in  the  cases  of  Kennedy 
T.  Williams,  2  Nott  &  McC.  79,  and  Garrett 
T.  Weinberg,  supra,  some  stress  Is  laid,  and. 
In  ft  proper  case,  properly  laid,  on  the  fact 
ttiat  the  disqualification  of  the  Juror  was  not 
known  to  the  party  or  his  counsel  until  after 
ttie  trial,  yet  we  think  this  should  be  qualified 
by  the  proviso  that  such  Ignorance  Is  not  due 
to  the  want  of  diligence;  for,  where  the  dis- 
qualification relied  on  might  bare  been  dis- 
covered by  the  exercise  of  ordinary  diligence, 
It  affords  no  excuse  for  falling  to  make  the 
objection  in  due  season,  for,  as  was  said  in 
State  V.  Fisher,  supra,  a  party  'should  not  be 
permitted  to  take  advantage  of  his  own  negli- 
gence.' In  this  case,  as  we  have  seen,  appel- 
lant failed  to  make  use  of  the  means  afforded 
by  the  law  to  enable  him  to  ascertain  the 
quallflcBtlons  of  each  Juror  presented,  and  be 
must  take  the  consequences  of  his  own  de- 
fault" In  this  case  the  books  of  registration, 
which  are  public  records  In  C3iarleston  coun- 
ty, would  have  disclosed  the  Juror's  disquali- 
fication; and  defendant's  negligence  in  not 
consulttDg  the  same  should  prevent  us  from 
suspending  this  appeal  now  for  the  purpose 
named.   The  motion  is  therefore  refused. 

The  first,  second,  and  third  exceptions  Im- 
pute error  to  the  order  of  Judge  Benet.  made 
at  chambers,  Wlnnsboro,  3.  C,  September  29, 
1897,  refusing  defendant's  motion  to  make 
the  complaint  more  definite  and  certain,  ex- 
ceptions to  which  having  l)een  previously 
dTily  noticed.  We  think  the  motion  was 
properly  refused.  The  complaint,  pursuant 
to  the  practice  existing  at  the  time  It  was 
filed,  which  was  previous  to  the  act  of  Feb- 
ruary 21, 1898  (22  St.  at  Large,  p.  693).  to  reg- 
ulate the  practice  in  actions  ex  delicto,  al- 
leged three  separate  causes  of  action,  each 
based  primarily  on  a  specific  act  of  alleged 
negligence;  the  first  being  Insufficiency  of 
brakemen,  the  second,  failure  to  provide 
brakes  on  all  freight  cars  not  four-wheeled; 
the  third,  defective  track,  by  Improper  grad- 
ing at  the  place  of  the  Injury.  In  the  first 
cause  of  action  It  was  alleged  that  plaintiff,— 
who  was  condnctor  oC  the  traln,-^  conse- 


quence of  the  failure  to  supply  a  sufflcl»K 
numt>er  of  brakemen,  had  to  perform,  also, 
the  duties  of  a  brakeman  on  the  top  of  the 
train,  and,  while  so  acting,  the  train  gave  a 
sudden  Jerk,  and  caused  plaintiff  to  be  thrown 
to  the  ground  from  the  moving  train  and  in- 
jured. In  the  sectMid  cause  of  action  It  was 
alleged  that  while  performing,  also,  the  du- 
ties of  a  brakeman  on  top  of  the  train,  ren- 
dered necessary  by  the  fafiure  to  supply  suffi- 
cient brakemen,  which  position  was  also  ren- 
dered unsafe  and  Insecure  by  the  failure  to 
supply  each  car  with  good  and  sufficient 
brakes,  by  reason  of  such  negligence  and  tbe 
sudden  Jerk  of  the  train  he  was  thrown  off 
and  Injured.  In  tbe  third  cause  of  action  it 
was  alleged  that  the  defective  roadbed  caused 
the  long  train  of  cars  (37  In  number)  to  five 
a  sudd^  lurch  and  Jerk,  which  threw  plain- 
tiff off  and  Injured  him,  while  performing  the 
duties  of  brakeman  on  top  of  the  train,  ren- 
dered  necessary  by  the  failure  to  supply  a 
sufficiency  of  brakemen.  Appellant's  objec- 
tion to  the  first  cause  of  action  Is  that  It  con- 
tains allegations  of  two  acts  ot  negligence- 
Insufficiency  of  brakemen,  and  the  sudden 
Jerking  of  the  train;  to  the  second  cause  of 
action,  that  It  contains  allegations  of  three 
acts  of  negligence,— Insufficiency  of  brakes, 
Insufficiency  of  brakemen,  the  sudden  Jerkli^ 
of  the  train;  and  to  the  third  cause  of  ac- 
tion, that  It  contains  allegatlcxis  of  the  de- 
fective construction  of  tbe  track  which  caus- 
ed the  sndden  Jerking  which  threw  plaintiff 
off,  and  then  repeats  the  allegations  In  the 
first  cause  of  action  as  to  Insufficiency  of 
brakemen,  and  the  allegation  In  the  sectHid 
cause  of  action  as  to  failure  to  provide  brakes 
on  each  car.  We  think  the  causal  relation 
amtmg  the  alleged  negligent  acts  (defective 
construction  of  track,  causing  a  long  train  of 
cars  to  make  a  sudden  Jerk,  which  threw 
plaintiff  from  his  post  of  hasard,  r«idered 
more  dangerous  by  the  failure  to  supply  each 
car  with  brakes.  In  which  position  he  was 
placed  by  the  failure  to  provide  a  snfflclency 
of  brakemen)  shows  co^erating  causes  lead- 
ing to  the  result.  Instead  of  any  single  cause 
sufficient  of  Itself  to  produce  the  result;  and 
such  acts  of  negligence  might  Yery  properly 
bave  ail  been  allied  In  a  single  cause  of  ac- 
tion. It  was  only  when  the  alleged  acts  of 
negligence  were  distinct  and  Independent,  and 
capable  severally  of  producing  the  result  com- 
plained of,  that  It  was  necessary,  previous  to 
the  act  supra,  that  each  such  act  of  negli- 
gence should  be  stated  as  a  separate  cause  of 
action.  But  where  the  act  complained  of  Is 
resultant  of  several  co-<^>eratlng  acts  of  neg- 
ligence, manifestly,  the  cause  of  action  Is 
single.  Therefore,  whatever  else  might  hare 
been  urged  In  reference  to  the  pleading  l>efore 
us,  It  cannot  be  said  that  it  Is  objectionable 
for  lack  of  deflnlteness  and  certainty. 

The  next  question  presented  Is  whether 
Judge  Watts,  on  the  trial  of  the  case,  erred 
In  overruling  defendant's  demurrer  to  tbe 
flxst;  second,  and  third  canses  of  action,  on  the 
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ground  Oiat  the  said  complaint.  In  alleging 
each  of  said  causes,  did  not  allege  facts  con- 
necting the  alleged  negligence  of  the  defend- 
ant with  the  Injur7  which  resulted.  It  ap- 
pears from  the  allegations  of  the  complaint 
that  the  Injury  resulted  by  reason  of  the  acts 
of  negligence  alleged  In  each  cause  of  action. 
This  being  admitted.  It  Is  clear  that  the  de- 
murrer was  properly  overruled. 

The  fifth,  sixth,  seventh,  and  eighth  excep- 
tions allege  error  in  allowing  plaintiff  to 
amend  bis  complaint  as  to  the  third  cause  of 
action  during  the  trial,  after  the  close  of  the 
evidence.  The  amendment  allowed  was  to 
strike  out  of  the  third  paragraph  of  the  third 
alleged  cause  of  action  the  words,  "curve  at  a 
point  where  there  was  the  highest,"  which 
appear  below  In  capitals' and  In  brackets:  "{3) 
That  yet  the  defendant,  not  regarding  Its  duty, 
conducted  Itself  so  carelessly,  negligently,  and 
tmsklllfully  In  this  behalf  that  at  the  place 
hereinafter  mentioned  on  said  railroad  the 
track  was  so  constructed  as  to  make  a  decided 
[CURVE  AT  A  POINT  WHERE  THERE 
WAS  THE  HIGHEST]  grade,  with  low  grades 
Immediately  before  and  after  said  high  grade, 
whereby  a  long  train  was  caused  to  give  a 
sudden  lurch  and  jerk,  which  rendered  the 
said  track  and  roadbed  unsafe,  and  made  It  ex- 
trahazardous for  the  employes  of  said  defend- 
ant In  the  performance  of  the  duties  necessary 
and  proper  In  the  operation  of  said  train,  all 
of  which  was  well  known  to  the  defendant" 
It  appears  that  defendant  offered  no  testi- 
mony, and  so  secured  the  right  to  open  and 
reply.  Mr.  Gadsden,  for  defendant,  address- 
ed the  Jury,  and  was  followed  by  Mr.  Legare, 
for  plaintiff.  At  the  close  of  Mr.  I^egare's  ar- 
gument, Mr.  Murphy,  for  plaintiff,  asked  leave 
to  make  the  amendment  After  argument  on 
the  Question,  the  amendment  was  allowed. 
.Then  the  circuit  Judge  asked  Mr.  Gadsden  if 
be  was  taken  by  surprise,  and  If  he  had  any 
motion  to  make.  To  which  Mr.  Gadsden  re- 
plied, "No;"  that  he  did  not  think  the  circuit 
judge  had  power  to  allow  the  amendment  at 
that  stage  of  the  proceedings.  Whether  be 
had  such  power  Is  the  question  before  us.  We 
think  the  amendment  was  clearly  within  the 
power  of  the  court  Sections  190-192,  194, 
Code  CiT.  Proc;  Booth  v.  Manufacturing  Co., 
57  S.  C.  415,  28  S.  E.  204.  In  this  last-men- 
tioned case  it  was  held  to  be  within  the  power 
of  the  circuit  court  durli^;  trial,  to  amend  a 
complaint  alleging  Injury  by  a  spinning  frame 
at  which  plaintiff  was  working,  so  as  to  allege 
Injury  by  a  different  spinning  frame,  at  which 
another  was  working,  so  as  to  conform  to  the 
proof.  So  the  case  here  was  not  a  total  fail- 
ure of  proof,  but  a  mere  variance,  within  the 
court's  power  of  amendment.  The  evidence 
was  to  the  effect  that  the  injury  occurred  on 
defendant's  track,  near  Berry  HiU,  by  reason 
of  a  defective  grade  or  depression,  which  caus- 
ed a  long  train  of  cars  to  Jerk,  and  that  the 
place  of  injury  was  near  to,  but  not  at,  the 
curve  referred  to  in  the  comfdaiut  The  place 
of  injury  and  the  general  nature  of  Qie  cause 


of  Injury  {defective  road  construction)  were 
not  so  materially  different  as  to  change  sub- 
stantially the  cause  of  action. 

Defendant's  fourth  request  to  charge  was  as 
follows:  "Fourth.  A  railroad  company  must 
fornisb  a  sufficient  numt>er  of  hands  for  the 
train.  If  there  are  not  enough,  the  conductor 
may  refuse  to  run  the  train.  If  he  runs  a 
train  without  a  proper  number,  he  waives  the 
obligation  of  the  company,  and  It  Is  at  his  own 
risk;  and.  In  case  of  Injury  from  such  run- 
ning of  the  train,  he  cannot  claim  damages 
from  the  company."  In  response  to  which  the 
circuit  Judge  said:  "I  refuse  to  charge  you 
that  in  that  language.  I  charge  you  that  a 
railroad  company  must  supply  a  sufficient 
number  of  hands,  and  a  conductor  may  refuse 
to  take  a  train  out  without  sufficient  hands  to 
run  it  If  the  testimony  satisfies  you  that 
there  were  not  a  sufficient  number  of  hands 
when  this  conductor  started  with  that  train,  it 
was  his  duty  at  that  time  to  refuse  to  take  out 
that  train;  and.  If  he  did  take  It  out,  he 
waived  the  obligation  of  the  company,  and 
ran  It  at  his  own  risk.  But  if  he  had  already 
taken  the  train  out,  and  somewhere  between 
where  he  started  and  his  destination  he  pro- 
tested against  taking  on  additional  cars  with- 
out having  additional  hands,  I  chaise  you  that 
it  Is  a  question  of  fact  for  you  to  determine 
whether  he  waived  his  rights  and  the  obliga- 
tion of  the  company.  In  other  words,  it  Is  a 
question  for  the  jury  to  say  whether  he  waiv- 
ed the  obligation  of  the  company,  and  took  the 
risk  himself,  In  going  on  without  more  train 
hands."  This  Is  made  the  basis  of  exceptions 
9  and  10;  the  ninth  exception  as^gnlng  error 
in  general  terms  to  the  refusal  to  charge,  and 
the  tenth  exception  assigning  as  specific  error 
to  the  charge  that  It  was  in  respect  to  matters 
of  fact  In  violation  of  article  5,  {  26,  of  the 
constitution.  The  charge  was  substantially  as 
requested,  and  so  appellant  has  no  cause  for 
complaint.  The  qualification  placed  by  the 
circuit  judge  on  the  general  language  of  the 
request  was  proper.  In  view  of  the  evidence, 
—which  was  not  disputed,— that  the  train, 
leaving  Blakes,  going  towards  Charleston,  hav- 
ing 12  cars,  bad  one  brakeman,  which  was 
sufficient,  but  at  Pon  Pon,  where  the  cars  In 
the  train  numbered  37  or  38,  plaintiff  com- 
municated with  the  train  dispatcher  that  it 
was  impossible  for  him  to  handle  these  cars, 
and  that  the  train  dispatcher  ordered  him  to 
take  them  anyhow.  The  charge  was  not  a 
charge  In  respect  to  the  facts,  but  was  upon  a 
hypothetical  statement  of  facts,  rendered  nec- 
essary to  explain  the  law  applicable  to  the 
particular  case  before  the  coturt  The  charge, 
too,  was  in  accord  with  the  rule  In  this  state, 
that,  when  the  evidence  Is  capable  of  more 
than  one  inference,  the  jury  must  determine 
whether  the  servant's  remaining  In  the  service 
of  the  master,  after  knowledge  of  a  risk  or 
danger  within  the  obligation  of  the  master  to 
provide  against,  is  a  waiver  of  the  master's 
obligation,  and  at  the  servant's  risk.  Buss^ 
T.  Railroad  Co„  62  B.  a  488,  80  S.  B.  478. 
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Bnor  is  assigned  for  refusal  to  charge  ap- 
pellant's sixth  request  to  charge,  viz.  that  sec- 
tioD  1499,  GeD.  SL  (section  1081,  1  Rev.  St.), 
requiring  brakes  to  be  placed  on  every  frelgtit 
car,  other  than  four-wheeled  freight  cars,  doei 
not  apply  to  gondola  or  flat  cars.  The  lan- 
guage of  the  statute  Is,  "Every  railroad  coe^ 
poratlon  shall  cause  a  good  and  suilictent  brake 
to  be  attached  ♦  •  •  to  every  car  used  for  the 
transportation  of  freight,  except  four-wheeled 
freight  cars  used  only  for  that  purpose,"  etc 
There  was  evidence  that  there  were  17  gon- 
dola cars  used  to  haul  gravel,  and  some  flat- 
cars  loaded  with  lumber.  In  the  train,  and 
that  these  were  eight-wheeled  cars,  without 
brakes.  The  circuit  judge  was  correct  In  re- 
fusing this  request,  as  there  is  no  authority  In 
the  statute  for  excepting  such  eight-wheeled 
cars,  if  they  are  used  In  the  transportation  of 
freight. 

The  last  ground  of  appeal  Is  as  follows: 
"(12)  Because  his  honor  erred  In  refusing  to 
charge  the  twelfth  request  to  charge  of  the 
defendant,  to  wit:  'If  the  jury  find  by  the  pre- 
ponderance of  the  testimony  that  the  plaintiff 
had  traveled  over  the  road  of  this  defendant 
for  a  considerable  period,  and  knew  of  the  de- 
fects In  the  construction  of  the  track  at  Ber- 
ry Hill,  as  Is  set  out  In  his  complaint,  and  did 
not  complain  or  protest  against  same  to  the 
ofl^cers  of  the  company,  but  continued  volun- 
tarily m  their  service  as  conductor,  knowing 
of  such  alleged  d^ect  In  the  construction  of 
Its  track  at  that  point,  tben  the  Jury  Is  Justi- 
fied In  concludlikg  tnat  the  plaintiff  had  aa- 
somed  the  risk  Incident  thereto,  and  he  cannot 
recover  on  that  ground.* "  The  remaining  In 
the  master's  service  by  an  employ^  after 
knowledge  of  an  alleged  defect  In  the  Instru- 
mentalities to  be  furnished  by  the  master  Is 
not,  as  matter  of  law,  an  assumption  of  the 
risk  by  the  empIoy&  Whether  the  employ^ 
assumed  the  risk  la  a  anestlon  for  the  Jury, 
to  be  determined  from  an  the  drcnmstances  of 
the  case.  If  the  tmdisputed  evidence  la  such 
as  to  be  capable  of  but  one  Inference,  viz. 
voluntary  assumption  of  the  risk  by  the  em- 
ploye, then  the  Jury  could  be  rightfully  In- 
structed that  the  employ^  could  not  recover. 
BuBsey  v.  Ballroad  Co.,  supra.  In  the  case 
here,  there  was  evidence  to  the  effect  that 
plaintiff  protested  to  the  train  mastor,  that 
his  force  of  brakemen  was  Inadequate  to  man- 
age his  long  train,  and  that  he  was  ordered 
by  the  train  master:  'Take  them  anyhow. 
Let  me  bear  nothing  more  from  you.  Take 
the  cars,  and  bring  them  on  to  Charleston." 
Was  this  order  of  the  train  master  an  assur- 
ance that  the  force  of  brakemen  was  adequate 
for  the  safe  handling  of  the  train,  or  was  It  a 
request  to  plaintiff  to  continue  In  defendant's 
service  notwithstanding  the  risk  from  an  In- 
aaequate  supply  of  train  hands,  or  was  It  an 
assumption  by  the  defendant  company  of  the 
risk?  These  were  matters  for  the  Jury,  In 
determining  whether  i^lntlff  assumed  the 
risk  by  remaining  In  defendant's  service  after 
knowledge  of  the  alleged  defect  Then  the 


causal  connection  between  the  allied  negli- 
gence In  falling  to  supply  sufficient  brakemen, 
which,  as  alleged,  rendered  It  necessary  for 
plalntlfT,  though  conductOT,  to  also  assume  the 
duties  of  brakeman,  which  placed  him  on  top 
of  the  train,  and  thus  exposed  him  to  the  dan- 
ger of  the  sudden  Jerk  arising  to  a  long  train 
by  reason  of  the  alleged  defect  in  the  trai^ 
must  be  remembered.  We  have,  then.  In  this 
case,  evidence  of  a  protest  by  plaintiff  against 
one  alleged  act  of  negligence,  which  operated 
with  the  alleged  defect  in  the  track  to  bring 
about  the  Injury,  and  an  order  by  the  defend- 
ant co.mpany  to  the  plaintiff  to  serve  notwith- 
standing. In  14  Am.  &  Eng.  Enc.  t^w,  857, 
the  doctrine  is  laid  down:  "If  a  master  or  su- 
perior orders  an  inferior  Into  a  situation  of 
danger,  and  he  obeys  and  Is  Injured,  the  Ia.w 
will  not  charge  him  with  assumption  of  the 
risk,  unless  the  danger  was  so  glaring  that 
no  prudent  man  would  have  entered  Into  It," 
—which  is  supported  by  citation  of  cases. 
Here,  then,  was  another  question  for  the  Jniy: 
Was  the  danger  or  risk  in  this  case  so  obvious 
as  that  no  prudent  man  ought  to  have  entracd 
It?  The  case  of  Tbori>e  v.  Bollway  Co..  88 
Mo.  650.  2  S.  W.  3,  is  In  point.  In  that  case 
It  was  held  that  an  employ^  of  a  railroad  com- 
pany, who  had  complained  to  the  yard  master 
that  the  work  on  which  be  was  engaged  was 
unsafe,  because  hands  were  not  furnished  to 
perform  It,  and  who,  without  any  promise 
from  the  company  to  furnish  more,  continued 
In  the  service  and  was  injured,  was  not  negli- 
gent, as  matter  of  law.  To  the  same  effect  In 
Patterson  v.  Ballroad  Co..  76  Pa.  St.  3S9. 
Whether  the  matter  of  assumption  of  risk  by 
an  employe  Is  to  be  tested  by  ttie  law  ot 
waiver  (Hooper  v.  Railroad  Co..  21  S.  a  541), 
or  the  law  of  negligence  (Bussey  v.  Saltroad 
CO.,  supra),  In  either  case  it  is  a  question  of 
fact  for  the  Jury.  Under  these  views,  there 
was  no  error  In  refusing  the  request  to  charge.' 
The  Judgment  of  tlie  circuit  court  Is  affirmed. 

McIYEB,  a  J.  While  I  concur  In  the  con- 
du^ons  reached  by  Hr.  Justice  JONES  in  this 
case,  I  do  not  agree  with  him  In  one  of  the 
reasons  which  he  assigns  for  his  conclusion 
that  the  motion  to  suspend  the  appeal  for  the 
purpose  of  enabling  the  appellant  to  move  be- 
fore the  circuit  court  tor  a  new  trial  upon  the 
ground  that  one  of  the  Jurors  who  sat  on  the 
trial  of  the  case  was  not  a  qualified  elector, 
under  the  constitution,  for  want  of  registra- 
tion, and  therefore  not  a  legal  Juror.  I  am 
not  prepared  to  assent  to  the  proposition  that 
registration  l8.necessary  to  constitute  a  quali- 
fied elector.  If  seems  to  me  that,  under  the 
various  provisions  of  article  2  of  the  consti- 
tution, a  qiiallfled  elector  Is  entlUed  to  at 
lenst  two  rights:  (1)  Eligibility  to  office;  (2) 
the  right  to  vote.  Hence  a  person  may  be  rfi- 
glMe  to  office.  If  he  Is  a  qtiallfled  elector;  bat 
be  may  not  have  the  right  to  vote,  because  he 
may  lack  some  one  of  the  qualifications  pre- 
scribed by  section  4  as  necessary  to  exercise 
the  right  of  suffrage,  one  of  which  1>  regUtra- 
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tloo.   Section  2  provides  Uiat  "erery  qoallfled 
elector  shall  be  eligible  to  any  office  to  be 
voted  for,  anlesa  disqualified  by  age  as  pre- 
scribed In  the  constitution."   Then  section  3 
preKorlbes  what  shall  be  the  qualifications  of 
an  elector,  in  the  following  language:  "Elrery 
male  citizen  of  this  state  and  of  the  United 
States  twenty-one  years  of  age  and  upwards, 
not  laboring  under  the  disabilities  named  In 
this  constitution  and  possessing  the  qualifica- 
tions required  by  it,  shall  be  an  elector." 
Now,  the  disabilities  named  In  the  constitution 
(sertlon  6)  consist  of  only  two  classes  of  per- 
sons: (1)  Persons  who  have  been  convicted  of 
certain  offenses  therein  specified,  unless  par- 
doned by  the  governor;  (2j  persons  who  are 
Idiots,  Insane,  paupers  supported  at  the  public 
expense,  and  persons  confined  in  any  public 
prison.    I  do  not  find  any  clause  hi  the  consti- 
tution which  can  be  construed  as  prescribing 
registration  as  one  of  the  qnallflcationB  of  an 
elector;  but  I  do  find  several  clauses,  cited  in 
the  opinion  of  Mr.  Justice  JONEB,  prescribing 
registration  as  a  prerequisite  to  the  exercise 
of  one  of  the  rights  of  an  elector,  to  wit,  the 
right  to  vote.    On  the  contrary,  I  find  In  sec- 
tion 8  the  following  provision:  "The  general 
assembly  shall  provide  by  law  for  the  registra- 
tion of  all  qualified  electors."   This  language 
necessarily  Implies  that  a  person  may— In 
fact,  must— be  a  qualified  elector  before  he  Is 
entitled  to  registration,  and  hence  registration 
cannot  possibly  be  one  of  the  requisites  neces- 
sary to  constitute  one  a  qualified  elector. 
From  this  It  follows  that  the  fact.  If  It  be  a 
fact,  that  the  Juror  named  was  not  a  register- 
ed voter,  does  not  disqualify  him  from  serving 
as  a  Juror,  for  the  provision  in  section  22  of 
article  5  of  the  constitution  Is  that  "each 
Juror  must  be  a  qualified  elector,"  not  a  quali- 
fied voter.   It  seems  to  me  that  the  provisions 
of  the  constitution  in  regard  to  registration 
were  designed  to  afford  conclusive  evidence 
tbat  a  person  who  had  been  registered  Is  a 
qualified  elector,  and  as  such  entitled  to  exer- 
cise one  of  the  rights  of  such  an  elector,  to 
wit,  the  light  to  vote,  so  as  to  avoid  the 
waste  of  time  and  confusion  Inddeot  to  an 
InveatlgatloD  of  hte  right  when  he  offers  to 
cast  hlB  ballot.   For  this  reason  I  amcur  in 
the  conclusion  tbat  the  motion  to  suspend  the 
appeal  for  the  purpose  Indicated  should  be  re- 
fused. 

But  there  Is  another  reason  why  sDcta  a  mo- 
tion should  be  refused.  A  motion  of  this 
ctaaracter  to  addressed  to  the  discretion  of  this 
court  and  such  discretion  should  not  be  ex- 
ercised when  It  appears  from  the  showing 
made  tbat  the  moving  party  has  been  negll- 
Kent  In  claiming  his  rights.  Where  a  party 
has  failed  to  make  any  objection  to  a  Jaror  at 
the  proper  time,  he  should  not,  after  verdict. 
he  allowed  to  raise  any  objection  to  the  qoall- 
flrations  of  any  Juror  who  sat  upon  the  trial, 
until  he  first  satisfies  the  court  not  only  that 
he  did  not  know  the  facts  upon  which  he 
bflseB  his*  objection  In  time  to  make  tiie  same 
In  dne  season,  but  also  that  he  could  not  by 
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due  diligence  have  discovered  the  facts  upon 
which  he  proposes  to  rely  In  time  to  main  his 
objection  In  due  season. 


GUNN  et  el.  t,  BYttOM. 
(Snpreme  Goart  of  Qeorgia.   March  21.  189B.) 
AoooDWTUio-^taopwnHO  Dmess. 
A  decree  rendered  on  a  petition  filed  for  a 
general  accountine  between  the  plaintiff  and  de- 
fendant will  not  be  reopened  In  order  to  allow 
the  plaintiCf  to  charge  the  defendant  with  ad- 
ditional  items,  unless  it  be  shown  that  the 
plaintiff  had  no  knowledge  of  the  existence  of 
such  itemn  before  the  rendition  of  the  decree, 
and  that  such  knowledge  could  not  have  been 
obtained  by  the  exercise  of  ordinary  diligence. 
(Syllabos  by  the  Court.) 

Error  from  superior  court,  Bibb  county;  W. 
H.  Felton.  Jr.,  Judge. 

Action  by  J.  S.  Byrom,  guunllun  of  Julia 
Gunn,  against  U.  M.  Gunn  and  Hattle  Gunu. 
Judgment  tor  plaintiff.  Defendants  bring  er- 
ror. Reversed. 

Hill,  Harris  A  Birch  and  Hardeman  ft 
Moore,  for  plaintiffs  in  nror.  Guerry  ft  Hall, 
for  defendant  In  error. 

COBB,  J.  On  July  9,  1897.  John  S.  Byrom, 
as  gufli-dlan  of  Julia  Gunn,  presented  to  the 
Judge  of  the  snperior  court  of  Bibb  county 
a  petition,  In  which  he  alleged,  In  substance, 
that  he  had  at  the  April  term,  18^,  of  Bibb 
superior  court  filed  an  orlglruil  petition  jiKnin^t 
U.  M.  Qnnn  and  Hattle  A.  Gunn,  In  which  be 
alleged  that  he  had  been  appointed  guardian 
of  Julia  Gunn,  a  lunatic,  as  successor  to  Hat- 
tie  A.  Gunn,  who  bad  been  removed,  and  that 
Hattie  A.  Gtmn  was  the  successor  of  U.  M. 
Gunn,  who  had  formerly  been  the  guanlian  of 
Julia  Gnna  IVritlouer  sought  in  that  petition 
to  recover  and  have  an  accounting  and  settle- 
ment with  U.  M.  Gunn  and  Hattle  A.  Gunn 
on  account  of  their  trusts  as  former  guardians 
of  bis  ward,  Julia  Gunn.  Petitioner  further  set 
forth  In  his  original  petition  tbat  the  defend- 
ants had  confederated  together  for  the  por- 
poae  of  defrauding  Julia  Gunn;  that  by  rea- 
son of  this  fraud  Hattle  A.  Gunn  had  procured 
from  the  superior  court  of  Bibb  county  a  de- 
cree conveying  to  her  a  large  amount  of  real 
estate,  which  was  liable  for  the  payment  of 
whatever  judgment  might  be  procured  by  pe- 
titioner against  her  and  U.  M.  Gunn  on  ac- 
count of  their  tmst  as  guardians.  It  Is  fur- 
ther alleged  in  the  petition  that  this  case  was 
referred  to  a  master  In  chancery,  who  filed 
a  report  finding  in  favor  of  the  plaintiff,  and 
subjecting  the  property  In  tiie  hands  of  Hattle 
A.  Gunn  to  the  payment  of  the  amount  found 
In  favor  of  plaintiffs;  that  on  exceptions  to 
the  master's  report  the  court  sustained  the 
findings  of  the  master  as  to  certain  of  the 
property,  and  overruled  certain  others,  all  of 
which  appears  by  the  final  decree  of  the  court 
In  the  case;  that  upon  a  writ  of  error  the 
siqireme  court  orermled  so  much  of  the  de> 
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of  plaintiff,  which  judgment  bas  been  made 
the  Judgment  of  the  superior  court  Petition- 
er further  alleges  that  at  the  time  of  flU&g 
the  original  bill,  and  at  the  time  of  the  hear- 
ing before  the  master,  and  at  the  time  of 
the  final  decree,  he  did  not  know  of  any 
amounts  doe  by  eliher  of  the  defendants  as 
guardian  for  bis  ward,  except  those  shown 
by  the  returns  of  U.  M.  Gunn,  but  that  since 
the  final  decree  he  has  learned  that  TJ.  M. 
Gunn  received  from  the  sale  of  certain  lands 
in  Jones  comity,  In  which  Julia  Gunn  had  a 
one-third  interest,  the  sum  of  $6,000;  that 
this  money  was  received  from  one  J.  W. 
Smith  on  the  1st  day  of  November,  1881;  that 
U.  M.  Gunn,  instead  of  charging  himself  wtth 
the  full  amount  received  on  account  of  Julia 
Gunn,  only  charged  himself  with  the  sum  of 
$671.66,  the  balance  of  the  amount  due  Julia 
Gunn  having  been  by  U.  M.  Gunn  mingled 
with  other  funds  of  himself  and  his  wife, 
Hattie  A.  Gunn,  and  converted  to  his  own 
use.  The  prayers  of  the  petition  were  that 
petitioner  be  allowed  to  file  his  petition  as 
supplemental  to  the  ot-lglnal  petition  filed  in 
the  case;  that  the  original  petition,  master's 
report,  and  original  decree  as  amended  by  the 
judgment  of  the  supreme  court  be  made  a 
part  of  the  supplemental  petition,  and  that 
petitioner  have  Judgment  against  U.  M.  Gunn 
for  the  sum  of  $1,330,  with  interest,  which 
he  prays  may  be  declared  to  be  a  lien  upon  all 
of  the  property  In  the  hands  of  Hattie  A. 
Ounn  Involved  In  the  original  case,  and  for 
■n  accounting  against  TS.  M.  Qunn.  Upon  this 
petition  the  court  passed  Uie  following  order: 
"Ordered  1^  the  court  that  the  plaintiff  have 
leave  to  file  the  above  petition  as  supple- 
mental to  the  said  original  petition,  and  that 
proceH  be  attached  to  said  supplemental  pe- 
tition, add  that  defendants  be  served  with 
copies  of  said  petition  and  process."  On 
Uay  6,  1888,  an  amendment  to  the  petition 
was  allowed  and  filed,  which  alleged.  In  sub- 
stance: The  money  received  by  Gunn  from 
Smith  was  received  by  him  as  guardian,  and 
mingled  wlOi  bis  own  funds,  and  was  Invested 
as  set  forth  In  tbe  original  decree.  The 
amount  now  sued  for  was  not  included  In  the 
original  petition  by  reason  of  the  fraud  per- 
petrated upon  petitioner's  ward  by  U.  M. 
Gunn  and  Hattie  A.  Gunn  by  concealing  from 
both  petitioner  and  his  ward  that  the  money 
had  been  collected.  Petitioner  alleges  that 
he  had  no  means  whatever  of  ascertaining 
the  condition  of  the  estate  except  from  the 
returns  made  by  V.  M.  Gunn  and  H.  A.  Gunn 
to  the  court  of  ordinary;  that  at  the  time  pe- 
titioner was  appohited  guardian  bis  ward  was 
a  hfvelesB  lunatic;  and  that  by  the  most  dill- 
gent  effort  to  discover  the  true  condition  of 
the  estate  he  was  unable  to  do  so  because 
defendant  concealed  the  facts  from  blm;  and 
that  by  mere  chance  one  of  bla  attorneys  dis- 
covered, after  the  final  decree,  that  Ounn  had 


Hattie  A.  Gunn.  which  is  referred  to  In  tbe 
petition  in  the  present  case,  prayed  for  an  In- 
junction and  the  appointment  of  a  receiver: 
that  petitioner  might  have  a  decree  vesting 
tbe  tKle  to  certain  property  alleged  to  bave 
been  converted  by  defendants  to  their  own 
use;  that  he  might  bave  Judgment  against 
defendants  for  "whatever  sum  may  be  found 
to  be  due  tbe  said  Julia  upon  a  final  account- 
ing with  them  In  their  capacity  as  her  trus- 
tees," and  that,  If  titie  to  tbe  property  con- 
verted by  defendants  could  be  vested  in  Julia 
Gunn.  that  petitioner  might  bave  a  q>edaJ 
lien  upon  such  property  as  the  property  of 
defendants  for  tbe  amount  for  which  Judg- 
ment would  be  rendered;  tliat  he  have  a  de- 
cree against  Hattie  A.  Gunn  for  the  amount 
of  the  trust  fund  of  bis  ward  which  she  ac- 
knowledges to  bave  received  from  U.  M. 
Gunn,  and  for  tbe  rents.  Issues,  and  profits 
which  she  admits  have  come  Into  her  bands 
since  her  appointment  as  guardian,  with  in- 
terest thereon.  From  tbe  returns  of  U.  M. 
Gunn  to  the  ordinary,  which  are  contained 
in  tbe  record,  of  tbe  original  case,  and  are  re- 
ferred to  In  both  the  original  and  amended 
petition,  there  appears  a  credit  to  tbe  estate 
of  Julia  Gunn  of  $671.66  as  the  amount  re- 
ceived from  "J.  W.  Smith  on  Woolfork  case." 
Attached  to  the  return  were  receipts  given  to 
U.  M.  Gunn  as  guardian  of  Julia  Gunn  by 
various  attorneys  at  law  for  services  in  the 
Woolfork  case,  referred  to,  and  for  the  collec- 
tion of  the  fl.  fa.  issued  In  that  case;  one  of 
them  reciting  that  it  was  for  services  In  '*rep- 
resentlng  him  in  tbe  sale  of  tbe  Jones  coanty 
Woolfori£  lands."  From  an  extract  of  the  tes- 
timony of  U.  U.  Gunn,  which  also  appears  In 
tbe  record  of  the  original  case,  It  appears  that 
tbe  matter  now  In  controversy  was  under  In- 
vestigation in  that  case.  To  tbe  supplemen- 
tal petition  Hattie  A.  Gunn  filed  a  demurrer 
as  follows:  (1)  There  is  no  equity  in  said 
petition.  (2)  There  Is  no  cause  of  action  set 
forth  In  said  supplemental  petition,  and  there 
is  no  law  which  authorizes  tbe  filing  of  tbe 
same.  (3)  It  appears  from  tbe  face  of  the 
petition  that  tbe  subject-matter  of  said  suit 
bas  been  adjudicated  and  determined  between 
the  same  parties  by  the  final  Judgment  and 
decree  of  tbls  court  (4)  It  appears  upon  th-; 
face  of  the  supplemental  petition  tbat  tbe 
original  petition,  which  the  petition  Id  this 
case  seeks  to  supplement  was  finally  disposed 
of  by  a  final  decree  of  this  court  before  said 
supplemental  petition  was  filed,  court 
overruled  tbe  demurrer,  and  Hattie  A.  Gunn 
excepted. 

It  Is  not  necessary,  under  the  view  we  take 
of  tbe  present  case,  to  determine  wbetber. 
under  any  circumstances,  a  petition  in  tbe 
nature  of  a  supplemental  bill  wOl  be  allowed 
to  be  filed  in  ovder  to  rec^HU  a  decree  t&t- 
dered  on  a  petition  filed  for  the  purpose  of  an 
accounting  twtween  tbe  parties^  limited  Id  Its 
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erence  to  the  prayer  of  the  same  Bhore  set 
out,  was  a  petition  for  an  accounting  not  only 
as  to  designated  items,  bat  it  contemplated  a 
general  accounting  between  the  parties  as  to 
all  matters  of  liability  to  the  plaintiff  growing 
oat  of  the  relation  of  the  defendants  as  guard- 
ians of  the  plaintiff's  ward.  Neither  Is  it  nec- 
essary to  determine  whether  a  petition  in  the 
nature  of  a  supplemental  bill  will  He  to  re- 
open a  decree  rendered  on  a  petition  filed  for 
a  general  accounting,  where  Items  in  a  fund 
considered  in  the  accounting  have  t>een  left 
out  by  accident,  mistake,  or  the  fraud  of  the 
parties  sought  to  be  charged.  The  facts  as 
they  appear  in  what  Is  called  the  "supple- 
mental petition"  in  this  case,  and  as  they  ap- 
pear In  the  record  of  the  original  suit  In  the 
same  court,  which,  by  appropriate  allega- 
tions, la  made  a  part  of  the  supplemental  peti- 
tion, and  therefore,  as  against  the  pleader 
making  such  allegations,  will  be  considered 
as  eml>odIed  therein,  do  not  bring  the  case 
within  the  rules  above  referred  to.  It  Is 
therefore  unnecessary  for  us  to  clasBlfy  the 
petition  in  this  case,  or  to  attempt  to  name  It. 
Under  the  law  in  this  state  we  look  at  the 
substance,  and  not  the  form;  and  when  this 
Is  done  it  is  apparent  that  the  plaintiff,  upon 
the  facts  alleged,  Is  not  entitled  to  any  relief 
under  a  petition  of  any  name  or  a  pleading 
of  any  form. 

The  decree  on  the  original  petition  is  con- 
clnslve  upon  the  defendants  on  the  question 
of  their  itablllty  to  the  plaintiff  as  to  all  mat- 
ters dealt  with  in  the  decree,  and  it  Is  equally 
conclusive  on  the  plaintiff  that  he  has  no 
other  claim  against  the  defendants  growing 
out  of  the  subject-matter  of  the  liability  liti- 
gation. This  solemn  judgment  of  a  court  of 
competent  Jurisdiction  cannot  be  opened  by 
one  of  the  parties,  even  for  fraud,  accident, 
or  mistake,  unless  it  be  shown  that  the  facts 
now  relied  on  to  charge  the  defendants  with 
additional  liability  was  not  only  not  known  to 
the  plaintiff  before  the  rendition  of  the  decree, 
but  that  the  same  could  .not  have  been  dis- 
covered by  the  exercise  of  ordinary  diligence. 
It  may  be  that  the  allegations  of  want  of 
knowledge  in  the  petition  in  this  case  are 
sufficient  But  are  the  allegations  as  to  the 
exercise  of  diligence  sufficient  to  authorize  a 
reopening  of  the  decree?  Byrom,  the  guard- 
ian, the  plaintiff  in  the  original  petition,  as 
shown  by  Its  very  averments,  was,  as  he 
believed,  dealing  with  persons  who  not  only 
had  used,  but  were  still  urfng,  every  effort  to 
defraud  his  ward.  He  was  on  notice,  there- 
fore, that  they  must  be  watched  at  every 
point.  Under  such  circumstances,  would  it 
be  diligence  on  his  part  to  rest  satisfied  with 
mere  statements  made  by  these  parties  In 
regard  to  the  admlnlstratlMi  of  the  estate  in 
their  hands?  The  returns  made  by  U.  M. 
Gvam  as  guardian  were  nothing  more  than 
Us  dedaratlonlL   It  ta  true,  they  were  under 
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complete  the  fraud  which  it  was  alleged  be 
was  attempting  to  perpetrate.  Such  being 
the  case,  it  does  not  lie  in  the  mouth  of  the 
plaintiff  to  say  that  he  was  misled  by  the 
returns  of  this  alleged  faithless  and  unscru- 
pulous guardian.  In  addition  to  this,  the  fund 
which  was  alleged  to  have  been  concealed 
arose  from  the  sale  of  land  in  an  adjoining 
county  to  that  In  which  the  suit  was  brought. 
The  name  of  the  alleged  purchaser  appears 
on  the  face  of  the  return.  Vouchers  for  fees 
and  legal  services  rendered  to  the  guardian  by 
various  attorneys  In  connection  with  the  mat- 
ter referred  to  In  this  Item  were  attadied 
to  the  return.  It  does  seem  that  a  person 
dealing  with  another  whose  character  was 
such  as  that  of  U.  M.  Gunn  was  alleged  to  be 
should  not  have  passed  by  tliese  sources  of 
Information  In  regard  to  the  good  faith  of 
Gunn  in  reference  to  this  transaction.  This 
view  of  the  case  is  strengthened  when  we 
consider  that  this  very  item  was  directly  un- 
der investigation  in  the  former  proceedli^. 
We  do  not  think  that  the  pleadings  make  such 
a  case  as  would  authorize  the  reopening  of  the 
decree,  and  It  was  therefore  error  to  overrule 
the  demurrer  filed  by  the  defendant  Hattie 
A.  Gunn.  Judgment  reversed.  All  the  Juft- 
tlces  concnrrlng. 


MOORB  V.  BROWN,  BRADBURY  A 
CATLETT  FURNITURE  CO.  et  al. 

(Supreme  Court  of  Georgia.    March  21,  1899.) 

EzaoimoN  Sixs  —  DiaTBiBurioN  or  Pbocbbds  — 
Ihtbuvsntioh — Bubdhn  of  Pbooi^Lbvt. 

1.  When  the  movant,  in  a  rule  against  a 
sheriff  to  distribute  a  fund  arising  from  the  sale 
of  personal  propertv,  alleging  that  by  virtue 
of  a  process  placed  in  the  hands  of  the  sheriff, 
under  which  the  money  was  raised,  such  mov- 
ant was  entitled  to  have  the  same  paid  to  him, 
and  the  sheriff's  answer  contained  no  denial 
of  the  allegations  made  in  the  petition  for  the 
rule;  and  where  another  creditor  intervened, 
made  himself  a  party,  alleged  that  there  were 
various  other  creditors  who  claimed  prior  liens 
on  the  fund  but  that  the  intervener  was  enti- 
tled to  priority  over  ail,  prayed  that  the  other 
creditors  be  made  parties,  averred  that  the  orig- 
inal movant  had  no  lien  on  the  fond  because  of 
the  invalidity  of  the  levy  of  his  process,  trav- 
ersed the  fact  of  the  levy,  and  waived  answer 
and  discovery  from  all,— each  intervening  cred- 
itor held  the  affirmative  of  the  Issues  tendered 
by  him,  and  there  was  no  error  In  ruling  that 
the  burden  was  on  him  to  show  the  facts  al- 
leged  in  his  intervention. 

2.  In  order  to  conatltate  a  levy  on  personal 
property,  a  seizure  of  such  property  must  be 
made  by  the  levying  officer.  The  seizare  may 
be  actual  or  constrnctive.  In  the  latter  case, 
it  is  safflcient  if  the  officer  in  fact  has  the  cus- 
tody or  control  of  the  property,  personally  or  by 
an  agmt. 

(Syllabns  by  the  Ck>urt) 

Error  from  superior  court,  Pulton  county; 
H.  M.  Reld,  Judge. 

Rule  by  the  Bnown,  Bradbury  &  Catlett 
Furniture  Company  and  others  against  the 
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King  &  Anderson,  for  plaintiff  Id  error. 
Simmons  &  Oorrlgan,  King  &  Spalding,  and 
Arnold  St  Arnold,  for  defendanta  in  error. 

LITTLE,  J.  Tbe  questions  arising  In  tlilB 
case  grew  out  of  a  rule  for  the  distribution  of 
money.  The  rule  was  brought  by  the  defend- 
ants in  error  against  tbe  sheriff,  and  alleged 
that  a  certain  fund  was  In  tbe  hands  of  the 
sheriff,  which  had  been  raised  by  the  sale  of 
personal  goods  levied  on  by  an  attachment 
Issued  at  the  Instance  of  the  movants,  and  al- 
leging that  movants  had  recovered  a  Judgment 
against  the  defendant,  and  were  entitled  to 
have  the  fund  paid  over  to  them.  Pending 
this  rule,  the  plaintiff  In  error  Intervened,  and 
set  up  tbe  fact  that  he  bad  levied  a  distress 
warrant  on  the  goods  of  the  defendant  In  at- 
tachment, which  goods  had  been  sold  by  order 
of  the  court,  and  the  proceeds  were  In  the 
bands  of  the  sheriff  for  distribution;  that  the 
movants  had  no  valid  lien  upon  the  goods,  nor 
the  fund  In  tbe  hands  of  the  sheriff,  because  of 
the  fact  that  the  attachment  Issued  by  mov- 
ants had  never  been  levied  on  the  goods.  He 
traversed  the  entry  of  levy,  and  alleged  that 
certain  liens  of  laborers  had  been  foreclosed, 
and  that  his  lien  on  tbe  fund  was  superior  to 
those  of  the  laliorers.  He  waived  discovery 
from  all  of  the  parties,  and  prayed  that  the 
court  would  award  him  the  fond,  in  preference 
to  the  movants  or  the  laborers.  Tbe  court 
ruled  that  the  affirmative  of  the  Issue  and  the 
burden  of  proof  was  upon  Moore,  administra- 
tor. To  this  ruling  the  plaintiff  In  error  ex- 
cepted. 

1.  By  section  5160  of  tbe  Civil  Code  It  Is 
provided  that  tbe  burden  of  proof  generally 
lies  upon  a  party  asserting  or  affirming  a  fact, 
and  to  the  existence  of  whose  case  the  proof 
of  such  fact  Is  essential.  There  was  no  Issue 
between  the  original  movant,  who  Is  the  de- 
fendant in  error  here,  and  the  sheriff.  The 
administrator  of  Jackson,  however.  Intervened, 
set  up  certain  facta  which  attacked  the  valid- 
ity of  the  attachment  Issued  by  movants,  pray- 
ed that  certain  other  creditors  be  made  par- 
ties to  tbe  rule,  and  asserted  that  Ms  Hen  was 
superior  to  those  of  other  creditors  whom  be 
asked  to  be  made  parties,  and  that  In  fact  tbe 
attachment  on  which  the  movants  had  founded 
their  rule  had  never  been  levied  on  the  proper- 
ty, and  consequently  had  no  lien  thereon,  and 
prayed  that  the  whole  fund  should  be  awarded 
to  him.  A  rule  against  the  sheriff  for  the  dis- 
tribution of  money  is  In  the  nature  of  an  equi- 
table proceeding.  The  original  movants  set 
out  In  their  claim  tbe  fact  that  the  money 
which  arose  from  the  sale  of  the  property  of 
the  defendant  In  attachment  was  hi  tbe  bands 
of  the  sheriff,  and  asked  the  court  to  award 
It  to  them.  The  facts  set  forth  In  the  Inter- 
vention of  the  plaintiff  In  error  made  him  the 
moTlog  party,  to  Iiave  the  qaestlons  raised  b7 


ouiB,  wuu  Buugui  Lu  uuve  me  money  irum  uie 
sheriff,  in  fact  had  no  lien  upon  It,  and  he 
brought  Into  the  case  the  other  creditors  hav- 
ing a  claim  against  the  fund,  and  asserted  the 
priority  of  bis  lien  over  all.  Under  these  dr- 
cumstances,  It  would  seem  that  tbe  plaintiff 
in  error  was  tbe  party  moving  and  raising  the 
Issues  of  law  and  fact  between  himself  and  all 
the  other  creditors.  We  think  there  was  no 
error  on  the  part  of  tbe  court  In  ruling  thai 
the  affirmative  of  the  Issues  raised,  and  the 
burden  of  proof  to  support  the  same,  was  on 
the  plaintiff  In  error. 

2..  The  only  other  question  which  we  consid- 
er It  Is  necessary  to  decide  in  this  case  Is  that 
of  the  validity  of  the  levy  allied  to  have  been 
made  under  the  attachment;  and  it  se«ms  to 
be  conceded  that,  if  what  was  done  under  tbe 
attachment  amounted  to  a  valid  levy,  it  was 
made  prior  to  the  time  of  tbe  levy  on  the  same 
property  of  the  distress  warrant,  which  had 
Issued  at  the  Instance  of  the  plaintiff  In  error. 
So  that,  If  the  levy  of  the  attachment  was 
good,  then  the  plaintiff  In  attachment  would  be 
entitled  to  priority  In  payment  over  the  dis- 
tress warrant;  if  not  good  and  valid,  then  the 
plaintiff  In  the  distress  warrant  would  be  enti- 
tled to  priority  over  the  attachment  in  the  dis- 
tribution of  the  fund.  If  this  position  is  not 
conceded,  then,  from  the  pleadings  and  pnxtf 
in  tbe  record,  we  find  that  the  question  tum= 
\ipoiX  this  point.  In  order  to  ascertain  whether 
the  levy  made  by  the  attachment  was  valid, 
it  will  be  best,  perhaps,  to  determine  what  con- 
stitutes a  valid  levy.  In  both  Instances,  the 
levies  alleged  to  have  been  made  were  upon 
personal  property,  and  the  same  prt^rty,  as 
belonging  to  the  defendant  in  attachment,  who 
was  also  tbe  defendant  in  the  distress  warrant 
It  may  be  said.  In  the  outset,  that  the  statutes 
of  the  different  states,  In  many  instances,  dc- 
clare  what  acts  of  an  officer,  having  possession 
of  proper  process,  constitute  a  levy  on  personal 
property.  Freeman,  In  his  work  on  Execu- 
tions (volume  2,  §  2C0).  In  treating  this  subj<M7t 
from  decisions  expounding  the  principles  of  the 
common  law,  says':  "It  is  not  sufficient  that 
the  oflicer  merely  makes  an  Inventory  of  the 
property,  and  indorses  the  levy  upon  bis  wrlt- 
He  must  go  where  the  property  Is.  He  must 
have  it  within  bis  view.  It  must  be  whore 
be  can  exercise  control  over  It,  and  be  mu?t 
exercise,  or  assume  to  exercise,  dominJon  by 
virtue  of  his  writ  Generally  there  must  be  a 
taking  of  the  property  Into  the  possession  of 
tbe  officer,  and  a  devesting  of  the  possession  of 
the  owner.  The  officer  must  maintain  his  pos- 
session and  control  to  such  extent  that  tbe 
property  could  not  probably  be  taken  from  hii: 
custody  without  his  knowing  it" 

There  is  but  one  of  the  conditions  embrao\>d 
in  this  dictum  to  which  we  will  call  attentloa 
and  that  Is  that  the  officer  must  have  the  prop- 
eiTty  within  his  view.  The  authorities  for  this 
doctrine  are  a  number  of  cases  which  are 
found  in  note  2.  One  of  these  U  tbe  case  of 
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leTjr,  the  Btore  being  closed.  He  stood  at  one 
door,  and  put  tats  companion  at  the  other.  No 
note  or  memorandum  of  the  levy  was  made, 
nor  was  there  any  erldeiuie  that  the  officer 
knew  what  goods  were  In  the  store,  or  their 
description  or  Talne.  These  are  the  acts 
which,  It  was  alleged,  eoastitnted  a  levy.  It 
was,  of  course,  properly  ruled  that  It  was. 
In  law,  no  seizure  of  the  property.  Another 
case  cited  Is  that  of  Wood  t.  Vanarsdale,  8 
Rawle,  401.  In  that  case  It  was  held  that,  if 
the  property  was  within  the  power  and  con- 
trol of  the  sheriff  when  the  levy  was  made, 
It  would  be  good.  If  followed  up  within  a  rea- 
Bonable  time  by  his  taking  possession  In  such 
a  manner  aa  others  may  know  that  tbsy  hare 
been  taken  in  execution.  Another  case  dted  Is 
that  of  Brown  t.  Pratt  4  Wis.  613.  There  the 
officer  attempted  to  levy  npon  a  quantity  of 
saw  logs,  which  were  In  different  places,  in  a 
rlTer,  for  a  distance  of  more  than  a  mile,  and 
some  In  mill  ponds  covered  with  Ice.  In  fact, 
he  was  never  in  the  actual  possession  or  con- 
trol of  any  of  the  ioga.  It  waa  held  in  that 
case  that  the  logs  were  not  all  ta  view  of  the 
officer,  and  that  no  levy  was  in  tact  made.  An- 
other case  la  that  of  Duncan's  Appeal,  87  Pa. 
St.  500.  It  was  there  ruled  that,  to  constitute 
a  valid  levy  under  an  execution,  it  Is  essential 
tliat  the  property  levied  be  In  the  power,  or 
In  the  view,  of  the  sheriff  at  the  time  It  was 
made.  In  the  opinion  the  court  say:  "We 
liave  departed  from  the  strictness  required  by 
tlie  English  courts  to  constitute  a  levy.  We 
do  not  require  the  sheriff  In  all  cases  to  take 
actual  and  exclusive  possession  of  personal 
property,  hut  It  never  yet  has  been  held  that 
a  levy  can  be  made  upon  property  not  In  the 
power,  or,  at  least,  In  the  view,  of  tbe  officer." 
The  last  case  which  we  have  examined  to  sup* 
port  the  text  referred  to  Is  that  of  Mlntom  v. 
Stryker,  1  Edm.  BeL  Oas.  856.  It  does  not  ai>- 
pear  In  that  case  that  the  officer  saw  the  prop- 
erty,  or  had  it  under  his  control;  nor  did  he 
make  It  known  that  he  had  levied,  but  gave 
the  plaintiff  to  understand  that  he  did  not 
mean  to  exercise  any  control  over  It  He  did 
not  take  actual  possession,  the  goods  were  not 
l>roiu^t  within  his  viev,  and  all  he  seeina  to 
bare  done  was  to  notify  fbe  president  of  the 
-village.  These  are  the  authorities  cited  by 
the  auOior  to  establish  the  doctrine  that  to 
constitute  a  levy  of  personal  property,  the 
officer  must  have  It  within  his  view.  The  ad- 
judications referred  to  do  not  sustain  the  lit- 
eral meaning  of  the  text.  But  from  all  those 
cited,  it  la  sufficient  If  the  property  be  In  the 
control  and  custody  of  the  officer.  So  much 
for  the  elements  which  constitute  a  levy  of 
personal  property  under  the  common  law. 

Our  statute  (Civ.  Code,  1 51S^  provides  that 
to  authorize  a  sale  of  personal  property,  there 
must  be  an  actual  or  constructive  seizure. 
Our  own  court  has  made  many  adjudications 
on  this  question.  To  some  of  these  we  will 
can  attention.  In  the  case  of  Oomlff  v.  Cook, 


an  attachment  against  a  private  corporation, 
went  to  a  house  in  which  personal  goods  of 
the  corporation  were  located,  for  tile  purpose 
of  levying  on  the  same,  made  an  Inventory 
of  the  goods  (tiiey  being  at  the  time  under  his 
view,  in  his  Immediate  presence,  and  construct- 
ively In  his  possession),  informed  the  only 
servant  of  the  corporation  present  ^t  he  had 
levied  upon  the  property,  and  thereupm  Im- 
mediately went  to  the  president  of  the  corpo- 
ration, who,  npon  being  informed  of  what  had 
been  done,  agreed  with  the  officer  that  If  the 
goods  were  not  ronoved  from  the  house,  tiie 
same  should  be  held  subject  to  the  order  and 
control  of  the  officer,"  tha  levy  was  sufficient 
though  the  constable  did  not  take  manual  ens- 
tody  of  the  goods,  nor  remove  than  from  the 
house.  In  the  case  of  Boebuck  v.  Thornton, 
19  Oa.  149,  the  court  in  the  opinion,  says: 
"What  Is  the  essence  of  a  levy?  It  Is  the 
sheriff's  getting  power  Over  the  property,— 
such  power  as  will  enaUle  him  to  sen  It  at  the 
proper  time  and  place-  This  he  gets  when- 
ever he  gets  the  property  into  his  own  hands, 
or  Into  the  hands  of  another  aa  his  agent 
There  Is  no  law  saying  that  the  defendant  In 
ft.  fa.  shall  not  be  this  agent  That  this  is 
the  essence  of  a  levy  Is,  It  seems  to  me,  ad- 
mitted, when  It  Is  admitted,  as  It  Is  In  many 
American  cases,  that  a  levy  Is  good  if  the  sher- 
iff sees  the  property,  although  he  does  not 
touch  it"  In  the  case  of  Sheffield  v.  Key,  14 
6a.  528,  the  court  in  delivering  the  opinion, 
says:  "We  would  not  be  understood  as  hold- 
ing that  an  absolute  manucaption  was  neces- 
sary; but  there  dionld  have  been  some  sort 
of  custody  and  control  which  would  have  serv- 
ed to  designate  the  extent  of  the  Intention  to 
seize  and  take  poraesslon,  and  definltriy  have 
marked  the  bounds  of  the  sheriff's  qualified 
prc^erty  in  the  subject  of  levy.  And  then  the 
entry  on  the  fl.  fa.  should  have  corresponded." 
In  the  case  of  Jones  v.  Howard,  99  Oa.  461, 
27  &  EL  765,  In  ruling  on  the  question  as  to 
what  the  officer  must  do  so  as  to  make  a  valid 
levy,  this  court  said:  *'He  must  do  some  act 
for  which  he  could  be  successfully  prosecuted 
as  a  trespasser,  If  It  were  not  for  the  protec- 
tion afforded  him  by  the  writ  Seizure,  ac- 
tual or  constructive,  and  not  the  mere  decla- 
ration of  an  Intent  to  seize,  is  the  final  test  ot 
the  completion  of  a  levy."  These  adjudicated 
cases,  together  with  the  provisions  of  our 
Code,  lay  down  the  rule  to  be  that  In  order  to 
constitute  a  valid  levy  on  personal  property, 
the  officer,  havli^  possession  of  ii  proper  pro- 
cess, must  obtain  the  custody  and  control  of 
the  goods  upon  which  he  levies;  that  this  cus- 
tody may  be  either  actual  or  constructive,  but 
without  such  custody  there  Is  no  seizure,  and 
without  a  seizure  there  18  no  levy. 

Tested  by  these  rules,  we  are  of  the  (pinion 
that  the  levy  of  the  attachment  was  a  good 
and  sufficient  seizure  of  the  property.  The 
presiding  Judge,  to  whom  questions  of  fact 
were  submitted,  so  found.   Some  of  the  wit- 
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panJed  hj  the  attorner  for  the  plaintiff  In  at- 
tatdiment  and  anotlier  person,  went  to  the 
Jackson  Hotel  for  the  purpose  of  levying  the 
attachment  on  the  furniture  contained  In  that 
hotel;  that  on  their  arrival  there  tlie  manager 
of  the  hotel,  the  person  In  chaise  of  the  prop- 
erty and  fnmlture,  was  Informed  that  the  offi- 
cer had  come  for  the  purpose  of  making  a  levy 
on  the  articles  described  in  the  attachment; 
that  a  list  of  these  articles,  which  consisted 
mainly  of  household  fnmlture,  was  read  over 
to  the  manager,  and  he  was  asked  If  they 
were  in  the  building;  that  the  manager  replied 
that  all  the  articles  were  in  the  building;  that 
there  was  In  bis  sight  at  that  time  the  dining- 
room  furniture  and  the  office  furniture,  all  of 
which  was  described;  that  the  hotel  had  three 
entrances,  and  that  the  office.  In  which  he 
stood,  and  the  space  in  front  of  It,  were  the 
only  methods  of  Ingress  and  egress  to  the  ho- 
tel; that  just  in  front  of  the  office  was  the 
stairway,  leading  to  the  floors  above,  and  an 
elevator;  that  when  the  officer  had  explained 
to  the  manager  the  purpose  for  which  he  had 
come,  the  manager  asked  If  the  matter  could 
not  be  held  up  until  be  could  see  his  attorney; 
that  he  was  Informed  It  could  not  be  done  un- 
less the  manager  agreed  to  hold  the  property 
for  the  sheriff.  After  such  agreement,  accord- 
ing to  these  witnesses,  an  entry  of  levy  was 
written  out  and  signed  at  half  past  9  o'clock. 
The  manager  left  to  see  his  attorneys.  The 
officer  and  plalntifiTs  attorney  remained.  An- 
other witness  testified  that  he  took  the  attadi- 
ment,  and  read  over  to  the  manager,  item  by 
Item,  a  list  of  the  articles  of  furniture  on 
which  the  attachment  was  to  be  levied,  and 
asked  If  these  Items  of  furniture  were  In  the 
hotel  After  going  through  this,  and  ascer- 
taining from  the  manager  that  all  were  there, 
the  manager  was  then  told  that  the  sheriff 
woold  make  his  levy.  The  manager  was  also 
told  ttiat  no  objection  to  delay  would  be  made, 
invvlded  he  would  relinquish  charge  of  all 
the  enumerated  projierty,  and  turn  it  over  to 
the  sheriff,  and  allow  him  to  make  bis  levy. 
The  manager  then  told  the  sheriff,  "Yon  can 
take  charge."  The  officer  then  remained  in- 
side of  the  office,  stepped  into  the  rear  and 
front  dining  room,  and  tbereupon  levied  on 
and  took  control  of  what  furniture  was  there. 
He  remained  In  the  office,  near  the  only  en- 
trance to  the  upper  stories  of  the  hotel,  until 
the  list  was  prepared,  when  the  entry  of  levy 
was  made,  as  annexed  to  the  attachment  pa- 
pers returned  to  court;  and  the  officer  remain- 
ed In  charge  until  the  manager  returned.  Aft- 
er these  things,  which  constituted  the  levy  of 
the  attachment,  had  been  done,  a  constable, 
having  possession  of  the  distress  warrant, 
came  to  the  hotel,  went  through  its  various 
rooms,  took  an  inventory  of  the  same  proper- 
ty, and  entered  his  levy  on  the  distress  war- 
rant. The  deputy  sheriff,  having  possession 
of  the  attachment,  accompanied  the  constable 
to  the  upstairs  rooms  of  the  hotel,  for  the  pur* 


LUTB  wuiuiiicu  lu  lut;  upyi:r  rouiiis,  uu  wu«;u 
he  claimed  to  have  made  a  levy.  Snbsequect- 
ly  It  was  agreed  between  all  the  parties  tlut 
the  furniture  should  not  be  removed  nntn  nec- 
essary, so  as  to  allow  the  hotel  to  conthme 
business  with  the  use  of  such  furniture. 

We  have  not,  of  course,  attempted  to  nta 
to  all  of  the  evidence.  On  some  points  it  vis 
conflicting.  It  was  the  province  of  the  trial 
Judge,  to  whom  the  facts  were  submitted,  to 
Judge  this  evidence;  and  he  having  determin- 
ed the  levy  of  the  attachment  to  be  good,  and 
the  evidence  (to  which  we  have  r^med 
above)  being  sufficient  to  sustain  that  finding, 
we  think,  with  bim,  that  the  acts  of  the  offi- 
cer, thus  detailed,  constituted  such  a  construct- 
ive seisore  of  the  property  imder  the  process 
of  attachment  as  to  make  a  good  and  valid 
levy,  niere  was,  consequenUy,  do  error  in 
awarding  the  fund  to  the  plaintiff  in  attacfa- 
ment,  that  having  been  first  levied.  In  pnia- 
ence  to  the  plaintiff  in  the  distress  warrant 
All  the  Justices  concurring,  except  LDMPEIK, 
P.  J.,  and  COBB,  disqtialified.  JndcnKot 
affirmed. 


BATTLE  V.  BRA8WE1X  et  aL 
(Sapreme  Court  of  Georgia.   March  20.  ISBBJ 

APFBU>— HAaiII.X58  Sbbob— SaOOHDABT  SviDBirci 

— Sbbvios  or  Pbocbss~I>omicii.>. 

1.  It  is  not  re^rsible  error  for  the  Jvdge  to 
admit  testimony  before  tha  Jniy  whidi  onlr 
tends  to  prove  a  fact  admitted  to  be  true  is 
the  pleadings  of  the  party  objeetliic  to  tke  rri- 
deoce.  althoagh  the  ground  of  otqeetloii  BSJ. 
in  itsdf,  be  good  in  law. 

2.  On  the  trial  of  a  suit  In  which  It  Is  sooffat 
to  caned  a  sheriff's  deed  to  land,  made  In  pn- 
auance  of  a  levy  and  sale  under  a  justice's  cmut 
fi.  fa.  issued  on  a  judgment  against  the  pliin- 
tiff,  upon  the  ground  that  he  wss  not  serred 
with  a  cop7  of  the  snrnmons  issned  by  the  jii>- 
tice,  it  was  not  error  for  the  court,  over  objec- 
tion ot  plaiDtiff'B  coQDsel,  to  admit  in  evidence 
the  docket  of  the  Justice's  court  showing  u 
entry  of  aach  service  hj  the  proi»er  ofBcer:  it 
appearing  that  the  original  summons  was  kwt 
and  the  only  objection  to  the  evidence  beini; 
that  the  original  summons,  or  an  exemplified 
cop7  thereof  was  the  highest  proof  of  service. 

3.  In  such  a  trial,  after  the  plaintiff  had  tn- 
tified  he  had  not  been  served  with  a  copy  of 
the  summons,  it  was  compet^t  for  the  defend- 
ant to  prove  in  rebuttal,  by  the  officer,  tlut 
he  made  such  personal  serrice. 

4.  There  was  sufficient  evidence  In  this  com 
to  authorise  the  judge  to  give  in  charge  to  die 
Jury  the  principle  embodied  in  section  1825  «t 
the  Civil  Code,  and  the  verdict  was  not  witbont 
evidence  to  support  it  on  all  the  material  issoM 
Involved. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Crairford  coon- 
ty;  W.  H.  Felton.  Judge. 

Action  by  Henry  Battle,  for  himsrif  sod 
as  next  friend  of  Lucy  Battle,  against  Green 
H.  Braswell,  and  Jack  Hancock,  sheriff. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Affirmed. 

Hardeman  &  Moore,  for  plaintiff  In  enor. 
B.  D.  Smith,  for  defendants  in  enor. 
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nimseir,  ana  as  next  rnend  for  ms  minor 
Bister,  Lucy  Battle,  against  Green  H.  Bras- 
veil,  and  Jack  Hancock,  sheriff,  for  the 
ptirpose  of  enjoining  the  latter  from  onstlng 
the  petitioners  from  a  certain  tract  of  land 
which  Braswell  had  bonght  at  sherifTs  sale 
under  a  fi.  fa.  Issued  upon  a  Judgment  In  a 
JuBtIce'8  court  against  the  petitioner,  Henry 
Battle,  and  for  the  farther  purpose  of  can- 
celing a  deed  made  by  the  sheriff  to  Bras- 
well,  which  was  alleged  to  be  a  cloud  upon 
petitiwer's  title.  The  main  ground  upon 
which  the  petition  was  based  was  that  the 
Judgment  was  void— First,  because  the  de- 
fendant fl.  fa.  had  nerer  been  served  with  a 
copy  of  the  summons;  second,  because  at  the 
time  of  the  suit  be  was  not  a  resldait  of  the 
county,  and  hence  the  court  had  no  Juris- 
diction of  the  case;  and,  third,  because  the 
lery  was  excessive.  It  was  further  alleged 
that  the  title  to  the  property  was  In  Henry 
Battle  and  Lucy  Battle,  as  tenants  in  com- 
mon. On  the  trial,  It  appeared  that  the  prop- 
er^  did  not  belong  to  Henry  Battle  alone, 
but  was  held  In  common  by  him  and  Lucy 
Battle,  under  a  conveyance  made  prior  to  the 
Judgment  The  Jury  returned  a  verdict  for 
the  defendants  as  to  Henry  Battle,  but  set 
aside  the  deed  as  to  Lucy  Battle's  Interest  In 
the  property.  A  decree  was  entered  accord- 
ingly. Heniy  Battle  moved  for  a  new  trial, 
and  assigns  error  on  titie  Judgment  overruling 
his  motion. 

1.  One  ground  In  the  motion  for  a  new  trial 
Is  that  "the  court  erred  In  admitting  In  evi- 
dence, over  the  objection  of  movant,  the 
docket  of  the  Justice  of  the  peace  showing 
the  Judgment  In  favor  of  Elkin  against  H.  B. 
Battle;  the  objection  being  that  a  transcript, 
properly  certified  by  the  magistrate  who  bad 
lawful  custody  of  said  docket,  was  tbe  best 
and  only  legal  evidence  of  the  contents  of 
said  docket."  It  appears  from  tbe  plead- 
ings In  this  case  that  they  presented  no  Issue 
of  fact  as  to  whether  or  not  the  Judgment 
had  been  rendered  against  tbe  plalntlft.  On 
tbe  contrary,  the  petition  Itself  attacks  the 
Judgment  as  being  void  on  account  of  a  want 
of  service  and  &  want  of  Jurisdiction  In  the 
court  to  render  a  Judgment  against  the  plain- 
tiff, he  Claiming  to  be  a  nonresident  of  the 
county  when  the  snlt  against  him  was  en- 
tered. Bven  then,  If  counsel  for  the  plalntlft 
In  error  Is  correct  In  bis  assertion  that  the 
highest  proof  of  the  existence  of  the  Judg- 
ment would  be  an  exemplificatltHi  of  tbe  en- 
try on  the  docket,  and  not  tbe  original  entry 
Itself,  the  error  was  harmless. 

2.  The  next  complaint  in  the  motion  Is  that 
the  court  erred  In  admitting  in  evidence,  over 
the  objection  of  plaintiff,  the  Justice's  court 
docket  to  show  service  by  the  constable  on 
H.  B.  Battle  of  the  suit  In  the  Justice's  conrt, 
"the  objection  being  that  the  original  return 
of  service  entered  ou  the  original  summons, 
or  a  propet\j  certified  transcript  of  tbe  same 
from  the  magistrate,"  was  the  best  evidence. 


xnis  court  nas,  m  effect,  aeciaea  tnai  ino 
original  summons  Is  not  the  highest  evidence 
of  such  service,  but  that  the  entry  of  service 
on  tbe  docket,  as  required  by  law,  furnishes 
the  best  proof.  In  the  case  of  Gray  v.  Mc- 
Neal,  12  Ga.  425,  It  is  held:  'The  docket  of 
tbe  Justice  of  the  peace  la  whose  court  s 
Judgment  is  rendered  ought  to  furnish  the 
evidence  of  the  service  of  a  summons  on  the 
defendant,  as  required  by  the  statute;  but 
the  next  best  evidence  Is  the  production  of 
the  summons,  If  that  can  be  found;  but  it 
that  cannot  be  found,  after  due  search  and 
Inquiry,  then  parol  evidence  of  proof  of  sctv- 
ice  Is  admissible."  Warner,  J.,  in  his  ophi- 
lon  in  that  case  (page  4S0).  says:  "Our  rul- 
ing on  this  point  Is  extremely  liberal,  and  is 
Intended  to  apply  to  Jnstlce^ourt  papers, 
because  of  the  very  loose  manner  in  which 
the  business  of  those  courts  is  frequently 
transacted."  Counsel  t<x  the  plaintiff  In  er- 
ror relies.  In  his  toief,  on  the  decision  In  Ellis 
r.  Mms,  90  Oa.  490,  27  S.  E.  740  (syL,  point 
S).  That  case  Involved  the  question  as  to 
what  was  the  proper  method  of  proving  pro- 
ceedings In  a  court  of  record.  But  even  if  the 
principle  decided  Is  apiriicable  to  entries  made 
on  a  Justice's  court  docket,  under  sections 
6214  and  6215  oi  the  Civil  Ckxle,  the  answer 
Is  that  Uie  objection  was  not  made  to  the 
docket,  on  the  gronnd  that  a  certified  copy 
ot  Its  ccmtents  was  the  proper  proof,  bnt  on 
the  ground  that  the  original  summons,  ot  a 
certified  c^y  thereof,  was  the  highest  evi- 
dence. In  point  of  fact,  this  was  not  the 
highest  soorce  of  proof,  as  above  seen,  and, 
besides.  It  was  shown  tbe  original  summons 
was  lost 

8.  Another  gronnd  In  the  motion  for  new 
trial  was  alleged  error  in  allowhig  the  con- 
stable to  testify.  In  bdiaU  of  the  defendant 
that  he  had  personally  served  the  plaintiff, 
H.  B.  Battle,  with  a  copy  of  the  summtHfs 
Issued  against  him  In  tiie  salt  In  the  Justices 
court  This  was  a  direct  Issue  between  the 
parties.  It  appeared  that  the  orlgtaul  sum- 
mons bad  beoL  lost,  and  that  the  docket  of 
the  Justice  of  ttie  peace  wu  Introduced  hi 
evidence,  showing  an  entry  of  a  copy  of  the 
service  thereon,  as  required  by  law.  The 
pliOntlff  In  this  case,  H.  B.  Battle,  bad  de- 
nied upon  the  stand  that  he  had  ever  been 
personally  served.  There  was  no  traverse  of 
the  officer's  return,  but,  ^)art  from  these 
facts  of  the  want  ot  such  traverse  and  the 
loss  at  the  original  summons,  etc.,  we  think 
it  was  clearly  admissible  to  allow  this  parol 
testimony  of  the  officer.  In  rebuttal  of  what 
the  plaintiff  had  testified  ta  It  was  the  very 
issue  which  tbe  plaintiff  had  presented  in 
his  petition,  and  one  which  he  sought  to  sus- 
tain by  paJTOl  testimony,  and  by  the  testi- 
mony of  the  constable  was  simply  contra- 
dictory of  his  statement 

4.  Error  is  further  assigned  in  the  courffs 
giving  !n  charge  to  the  Jury  section  1826  of 
the  Civil  Code,  because  not  applicable  to  Uio 
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think  there  was  sufficient  testimony  to  jua- 
tlfy  the  court  In  giving  In  charge  the  prin- 
ciples of  law  embodied  in  said  section.  The 
above  deals  with  all  the  errors  of  law  com- 
plained of  in  the  motion  for  new  trial;  the 
other  grounds  being  the  general  ones,  that 
the  verdict  was  contrary  to  law,  evidence, 
etc.  We  think  the  evidence  was  sufficient 
to  sustain  the  verdict.  Judgment  affirmed. 
AU  the  Justices  concurring. 


BANDERS  T.  SOUTHERN  RT.  GO. 

(Supreme  Court  of  Georgia.  Hareh  20,  1899.) 

TBuzr-IxraTRucnoHs— iKJUam  to  FAssmon— 
DmaBHoa  or  Cabbito — OoirraiBU- 

TOBT  NMUOIHOB. 

1.  A  failure  of  the  trial  indge  to  instmct  the 
jury  on  an  Issue  not  raised  by  the  pleadings  in 
the  case  is  not  error. 

2.  In  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  a  passenger  in 
alighting  from  a  moving  car,  it  was  not  error 
In  the  presiding  judge  to  read  to  the  jury  sec- 
tion 2321  of  the  Civil  Code,  which  provides  that 
a  railroad  company  shall  be  liable  for  damages 
done  to  persons,  etc.,  by  the  running  of  loco- 
motives or  cars,  unless  the  company  makes  it 
appear  that  their  agenta  have  exercised  all 
ordinary  and  reasonable  care;  the  presumption 
in  all  cases  being  against  the  company,  when 
in  immediate  connection  therewith,  the  judge 
instructs  the  jury  that  the  duty  of  carriers  to 
passengers  is  that  of  extraordinary  diligence, 
and  that  the  burden  is  on  the  carrier  to  show 
such  diligence,  when  the  Injury  has  been  made 
to  appear. 

8.  In  such  a  case  it  was  not  error  for  the 
court  to  charge  that  If,  st  the  time,  It  was  ob- 
viously dangerous  for  the  passenger  to  alight, 
on  account  of  the  rapid  motion  of  the  train, 
without  the  direction  of  the  conductor,  or  under 
the  direction  of  the  conductor,  if  the  circum- 
stances from  such  rapid  motion  would  make  It 
tlkely,  or  seemed  likely  to  him,  as  an  ordinarily 

Srudent  man,  that  it  would  be  dangerous  to 
o  so,  the  plaintiff  would  not  be  entitled  to  re- 
cover, 

4.  Where  the  evidence  showed.  In  the  case 
above  indicated,  that  the  plaintiff  lived  near 
the  place  where  it  was  alleged  he  received  the 
Injury  in  attempting  to  alipht  from  the  train, 
and  was  more  or  less  familiar  with  the  locali- 
ty, it  was  not  error  to  charge  the  jury  to  con- 
sider the  gueiition  as  to  whether  the  plaintiff 
was  familiar  with  this'  narticular  place,  and 
whether  or  not  bis  familiarity  with  the  place 
was  such  as  to  make  It  dangerous  for  him  to 
alight  under  the  circumstances  which  be  claim- 
ed surrounded  him  at  the  time.  Such  a  charge 
was  proper,  and  the  knowledge  which  the  plain- 
tiff hsd  of  the  locality  should  have  been  con- 
sidered by  the  Jury  in  determining  the  question 
of  whether  he  himself  was  negligent. 

(Syllabus  by  the  Court) 

Enor  from  superior  conr^  Bibb  cotmty; 
W.  H.  Felton,  Judge. 

Action  by  M.  M.  Sanders  against  the  Sonth- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

Marion  W.  Harris,  Chas.  A.  Glawson,  and 
Harris,  Thomas  &  Glawson,  for  plaintiff  In 
error.  HUl,  Harris  &  Birch,  for  defendant  In 
error. 


with  said  grounds,  we  have  examined  the 
erldence  in  the  record  and  the  charge  of  the 
court,  and  our  conclusion  Is  that  nnder  the 
facts  of  this  case  the  error  complained  of  in 
the  8th,  9th.  10th,  12th,  13th,  14th,  IBtb.  18th. 
19th,  20th,  21st,  23d,  25th,  26th,  2Ttb,  and 
28th  grounds  of  the  motion  need  no  especial 
^boratlon.  These  contain  principles  of  law 
given  in  charge  to  the  jury,  and  some  of  them 
are  clearly  laid  down  In  the  Code,  as  the  stat- 
ute law  of  this  state;  others  are  familiar 
principles  which  this  and  other  courts  of  last 
resort  have  ruled  to  be  correct,  and  applicable 
to  cases  Involving  the  same  Issues  as  were 
tried  in  the  case  at  bar,  and  we  find  no  1^^ 
objection  to  the  principles  of  law  covered  in 
the  charges  of  which  complaint  Is  made  by 
these  grounds  of  the  motion.  The  sixteenth 
ground  of  the  motion,  as  it  appears  in  the  rec- 
ord, Is,  we  presume  from  copying,  so  confused 
as  to  be  unintelligible,  and  we  are  not,  there- 
fore, able  to  pass  upon  It  The  record  does 
not  contain  any  twenty-fourth  gronnd.  and 
we  cannot,  of  course,  say  what  was  the  com- 
plaint made  therein.  The  twenty-ninth 
ground  is  an  exception  to  the  charge  as  a 
whole,  and  the  court  committed  no  error  In 
overrtiling  the  motion  on  that  ground.  The 
complaints  made  In  the  thirtieth  and  thirty- 
first  grounds  of  the  motion  necessarily  In- 
volve questions  which  are  referred  to  in  oth- 
er grounds  of  the  motion.  Tlie  first  four 
grounds  of  tbe  motion  are  based  on  allega- 
tions that  the  verdict  Is  contrary  to  law,  de- 
cidedly and  strongly  against  the  weight  of 
evidence,  and  contrary  to  the  charge  of  the 
court.  We  do  not  think  there  Is  merit  In  any 
of  said  grounds.  It  was  tbe  province  of  the 
jury  to  declare  what  the  facts  were,  and,  in 
our  Judgment,  the  jury  was  fully  authorised, 
under  tbe  evidence,  to  arrive  at  the  verdict 
which  was  rendered;  and  we  have  been  un- 
able to  ascerialn  from  the  record  any  reason 
why  that  verdict  Is  contrary  to  the  law  gov- 
erning the  case.  Xor  Is  the  verdict  contrary 
to  the  charge  of  the  court  None  of  the  char- 
ges complained  of  were.  In  our  judgment,  cal- 
culated to  mislead  the  jury.  On  the  contrary, 
the  charge,  as  a  whole,  seems  to  be  a  fair 
and  legal  presentation  of  the  law  of  tbe  case. 

1.  Complaint  Is  made  twcause  the  court 
erred  in  giving  to  the  jury  the  following 
charge:  "The  relation  of  carrier  and  passen- 
ger continues,  where  one  is  a  passenger  upon 
the  train  of  a  railroad  corporation,  until  the 
passenger  has  reached  his  destination,  and 
has  had  a  reasonable  opportunity  to  alight 
safely  from  tbe  cars."  The  specific  ass^n- 
ment  of  error  to  this  portion  of  the  charge  is 
that  the  relation  of  passenger  and  carrier  con- 
tinued until  the  passenger  had  safely  alighted 
from  the  train,  and  because  this  charge.  In 
effect.  Instructed  the  jury  that  the  plaintiff 
bore  the  relation  of  passenger  to  the  defeuiV 
ant  only  to  the  time  he  alighted  from  the 
cars,  and  because  it  was  the  duty  of  the  ra:I~ 
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would  be  safe  after  being  landed.  We  can 
conceive  of  a  case  or  circumstances  which 
would  make  this  charge  error  because  of  the 
principles  contended  for  by  the  plalntift  In 
error.  In  order,  however,  to  ascertain  wheth- 
er such  charge  was  error  In  the  case  which 
was  tried,  the  circumstances  which  are  relkd 
on  to  show  negligence  on  the  part  of  the  car- 
rier must  necessarily  be  considered.  It  Is  not 
contested  that  the  point  at  which  the  plaintiff 
la  error  desired  to  leave  the  train,  and  at 
which  he  did  leave  the  train,  was  not  either 
a  regular  or  flag  station  of  the  railroad.  It 
was  at  a  point  on  the  railroad  near  a  draw- 
bridge over  the  Ocmulgee  river,  at  which,  un- 
der the  regulations  of  the  company,  all  trains 
passing  over  the  river  were  required  to  stop, 
as  a  matter  of  precaution.  No  arrangements 
had  been  made  by  the  company  for  passen- 
gers to  board  or  leave  the  cars  at  that  point, 
although,  under  the  evidence,  persons  fre- 
quently did  so  when  the  cars  came  to  a  stop. 
The  railroad  only  used  a  right  of  way  there, 
such  as  It  had  for  the  safe  construction  of 
the  road  and  the  passage  of  Its  trains.  The 
petition  filed  by  the  plaintiff  did  not  base  bis 
right  to  recover  on  the  negligence  of  the  com- 
pany in  falling  to  afford  him  a  safe  landing 
place  from  the  cars,  and  a  safe  means  of 
egress,  at  the  point  where  he  was  put  off  on 
Its  right  of  way,  nor  negligence  because  they 
did  not  leave  him  at  a  place  where  he  would 
be  safe  after  be  landed;  but  the  allegations 
set  out  in  the  petition  are  "that,  falling  to  obey 
the  rules  of  the  company,  the  persons  la 
charge  of  the  train  did  not  bring  it  to  a  full 
stop  at  this  particular  point  but  merely  re- 
duced the  speed  of  the  train  at  its  immediate 
approach  to  the  bridge,  and  while  the  train 
was  moving  at  such  reduced  speed  the  con- 
ductor directed  the  petitioner  to  jump  from 
the  train,  which  he  did  under  such  direction, 
and  In  so  jumping,  while  he  exercised  all 
proper  care  and  caution,  be  was  Injured";  and 
the  negligence  averred  is  the  failure  to  bring 
the  train  to  a  full  stop,  so  that  he  could  alight 
in  safety.  It  must  t>e  apparent,  therefore, 
that  under  the  petition  the  plaintiff  was  not 
seelcing  to  recover  damages  for  his  Injury  on 
the  ground  that  the  company  was  negligent 
Id  not  affording  him  a  safe  landing  place,  nor 
a  means  of  egress  from  the  point  on  the  right 
of  way  where  he  was  put  off,  and  the  charge 
excepted  to  was  a  proper  one  under  this  con- 
tention and  the  evidence  as  to  bis  place  of 
exit  from  the  train.  The  elementary  rule  is 
that  the  admission  of  evidence  will  be  con- 
fined to  the  Issue  being  tried,  and  it  te  not  nec- 
essary to  cite  authority  to  establish  the  prin- 
ciple that  instructions  of  law  by  the  trial 
judge  to  the  jury  should  be  confined  to  such 
Issne.  In  the  case  of  Hill  t.  Callahan,  82  Ga. 
108,  8  S.  E.  730.  our  present  chief  justice,  in 
delivering  the  opinion  of  the  court,  aptly  said: 
"The  pleadings  In  the  case  are  the  conten- 
tlom  of  the  parties.  They  make  the  Issues 


By  them  the  parties  must  stand  or  fall.  If 
the  court  submits  only  these  issues  to  the 
Jury  in  his  charge.  It  Is  not  error,  and  the  par- 
ties have  no  right  to  complain."  The  su- 
preme court  of  Xortb  Carolina  In  the  case  of 
Moss  V.  Railroad  Co.,  reported  in  29  S.  E.  410, 
which  was  an  action  to  recover  for  personal 
injuries  by  a  passenger  against  the  railroad 
company,  the  allegation  being  that  the  com- 
pany was  negligent  In  falling  to  stop  Its  train 
at  the  station  where  she  was  to  change  cars, 
to  allow  her  to  get  off,  and  in  suddenly  In- 
creasing the  speed  of  the  train  while  she  was 
getting  off,  ruled  that  the  plaintiff  could  not 
recover  for  tbe  failure  to  show  her  a  safe 
way  to  go  from  one  train  to  another,  nor  from 
any  train  to  the  station,  nor  from  the  station 
to  any  train.  See,  also.  Beach,  Contrlb.  ^eg. 
(3d  Ed.)  S  101.  So  that  the  failure  on  the 
part  of  the  judge  to  charge  the  duty  of  the 
defendant  company  to  afford  the  passenger  a 
safe  landing  and  a  means  of  ^ress  from  his 
place  of  landing  was  not  error. 

2.  Another  ground  of  the  motion  Is  that  tbe 
court  erred  In  charging  the  provisions  of  law 
contained  In  section  2321  of  the  Civil  Code,  de- 
claring that  a  railroad  company  Is  liable  for 
damage  done  to  persons  by  the  running  of  Its 
locomotives  or  cars,  unless  tbe  company  shall 
make  It  appear  that  tbeir  agents  have  exer- 
cised all  ordinary  and  reasonable  care  and  dili- 
gence, and  that  the  presumption  In  all  cases  is 
against  the  company.  This  was  objected  to  as 
Inapplicable,  and  because  it  laid  down  the  rule 
that  ordinary  care  and  diligence  was  the  duty 
of  the  defendant  to  tbe  plaintiff.  We  do  not 
think  It  was  error  for  the  court  to  have  given 
in  charge  this  section  of  the  Code.  It  laid 
down  the  rule  as  to  where  the  burden  of  proof 
Is  to  show  negligence  when  tbe  fact  of  Injury 
had  been  established  by  the  operation,  of  the 
locomotives  or  cars  of  the  railroad  company. 
This  court,  In  the  case  of  Railroad  Co.  v.  Ab- 
bott, 74  Ga.  851,  ruled  that  the  giving  of  this 
section  in  charge  was  proper  on  the  trial  of  a 
case  brought  to  recover  damages  for  personal 
Injuries  occasioned  by  the  negligence  of  the 
railroad  company  In  the  operation  of  one  of  Its 
engines,  and  while  the  person  injured,  having 
alighted  from  tbe  train  on  which  he  was  a 
passenger,  was  making  his  way  to  the  bag- 
gage car  after  his  trunk.  When  reference  is 
made  to  the  full  charge,  which  is  a  part  of  the 
record,  it  cannot  Justly  be  contended  that  char- 
ging this  section  had  the  effect  of  instructing 
the  Jury  as  to  the  care  and  diligence  the  car- 
rier must  exercise  towards  a  passenger,  for, 
by  reference  to  the  charge,  It  is  found  that  im- 
mediately after  this  section  of  the  Code  was 
read  to  the  Jury  the  court  further  Instructed 
the  jury  as  follows:  "A  carrier  of  passengers 
Is  bound  also  to  extraordinary  diligence  on  b&- 
half  of  himself  and  his  agents  to  protect  all 
lives  and  persons  of  Its  passengers,  but  be  Is 
not  liable  for  Injuries  to  persras  after  having 
used  such  dlltgeQce."   And  further  on  in  bis 
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Benger  Is  that  of  extraordinary  diligence.  The 
extraordinary  diligence  due  by  a  railroad  com- 
pany to  passengers  Is  that  extreme  care  and 
caution  which  very  prudent  and  thoughtful 
persona  exercise  under  the  circumstances." 
And  again,  In  another  part  of  his  charge,  he 
instructs  the  Jury  as  follows:  "The  law  puts 
upon  them  a  daty.  •  •  •  The  duty  Is  that 
they  shall  carry  their  paas«igerB  safely,  and 
deliver  them  safely  at  their  destination;  and 
the  burden  Is  that  when  a  passenger  shows 
that  he  was  Injured,  either  In  being  carried  or 
In  alighting  from  the  train,  the  burden  Is  upon 
the  defendant  company,  and  It  Is  Incumbent 
upon  them,  in  order  to  relieve  themselves  from 
liability,  to  ahow  that  they  exercised  extraor- 
dinary diligence  relatively  to  that  passenger 
in  hla  carrying  and  seeing  that  he  safely  alight- 
ed from  the  train." 

3.  A  further  ground  of  the  motion  for  new 
trial  allies  that  the  court  erred  In  charging 
the  Jury  that  If  the  plaintiff  alighted  frcmi  a 
moving  train  obviously  dangerous  for  him  to 
alight  from  on  acconnt  of  the  rapid  speed  at 

.  which  the  train  was  runnli^,  and  he  alighted 
with  or  without  the  direction  of  the  conductor, 
If  the  circumstances  of  the  rapid  motion  of  the 
train  made  It  likely,  or  seemed  llbely  to  bim, 
as  an  ordinarily  prudent  man,  that  It  would  be 
dangerous  to  do  so,  he  could  not  recover.  The 
correctness  of  the  prlndple  embodied  In  this 
charge  is  foimd  In  section  3830  of  oar  Civil 
Code,  which  declares  that  if  the  plaintiff,  by 
ordinary  care,  could  have  avoided  the  conse- 
quences to  himsdf  caused  by  the  defendant's 
negligence,  he  is  not  entitled  to  recover.  This 
court  has  repeatedly  ruled  that  the  principle 
charged  is  a  correct  one.  See  Blodgett  v.  Bart- 
lett,  60  Ga.  353;  Covington  v.  Railroad  Co., 

81  Ga.  273,  6  S.  B.  S93:  Bamett  v.  Railway 
Go.,  87'Ga.  766.  IS  S.  B.  904;  and  Railroad 
Go.  V.  Dickerson,  88  Ga.  16  S.  E.  634. 
The  charge  la  sustained,  where  it  was  alleged 
that  directions  were  expressly  given  by  the 
conductor  for  the  passenger  to  Jump  from  the 
train,  by  the  case  of  Railway  Co.  v.  Hughes, 

82  Ga.  388,  17  S.  E.  940;  and  It  must  be  held 
that  the  charge  was  legal  and  correct.  But 
It  was  complained  that  It  was  Inapplicable,  be- 
cause there  was  no  evidence  on  which  to  base 
such  charge.  We  think  differently;  at  least, 
under  one  of  the  theories  of  the  defendant, 
based  on  the  evidence  Introduced  by  It,  such 
Inferences  might  and  could  be  properly  drawn 
by  the  Jury,  If  they  chose  to  disbelieve  the  evi- 
dence of  the  plaintiff.  Nor  do  we  think  such 
charge  was  calculated  to  cause  the  Jury  to  be- 
lieve that  a  direction  given  by  the  conductor 
to  get  off  was  Immaterial.  The  charge  strict- 
ly confined  the  act  of  the  plaintiff  to  hare  been 
done  under  clrcumstancea,  from  the  rapid  mo- 
tion of  the  train,  that  would  make  an  ordi- 
narily prudent  man  believe  It  to  be  dangerous. 

4.  The  charges  complained  of  In  the  other 
grounds  of  the  motion  for  new  trial  to  which 
we  bare  not  before  referred  are  based  on  the 


must  regard  all  the  facts  and  circumstances 
of  the  case,  and,  among  ttiem,  the  question  as 
to  whether  or  not  the  plaintiff  was  familiar 
with  the  point  upon  the  road  at  which  he 
sought  to  allgbt,  and  bis  familiarity  with  the 
right  of  way  at  that  point;  and  whether  the 
injury  was  the  result  of  defendant's  ne^ 
gence,  or  It  resulted  from  the  want  of  care  and 
diligence  on  the  part  of  tbe  plaintiff.  Because 
one  Is  a  passenger,  and  fully  entitled  to  pro- 
tection as  such,  affords  no  reason  why  he 
should,  In  alighting  from  a  train,  not  only 
bring  to  bear  his  Judgment  as  a  reasonable 
man  as  to  whether  it  would  be  safe  for  him  to 
alight  or  not  at  a  particular  place,  but,  If  he 
bad  a  knowledge  of  the  locality,  and  personal- 
ly knew  as  to  the  conformation  of  the  groand 
at  that  locality,  or  of  any  Impediments  <h*  ob- 
stacles to  his  safely  alighting  there.  It  was  bis 
duty,  with  a  due  regard  to  his  own  safety,  of 
which  he  is  not  relieved  under  any  dream- 
stances,  to  have  acted  upon  such  knowledge 
as' be  bad;  and  if  he  had  knowledge  that  any 
such  defects  or  Impediments  exiated.  bo  as  to 
make  his  alighting  dangerous,  it  was  negli- 
gence in  him  to  attempt  to  alight  at  such  place; 
and  whether  he  had  such  knowledge  or  not. 
and,  If  he  did,  the  extent  of  It,  were  questions 
for  tbe  Jury;  and  tbe  substance  of  the  direc- 
tion of  the  court  was  that  th^  staonld  con- 
sider what  knowledge  he  had  oi  the  particular 
place  at  which  he  alighted.  It  was  sbown  by 
the  evidence  that  he  lived  near  the  place,  and 
was  to  a  greater  or  less  extent  familUr  with  It. 
This  familiarity.  If  It  existed,  would  enter 
largely  In  determining  the  question  whetb« 
he  was  himself  negligent  In  doli^  the  act  by 
which  he  was  injured,  and  his  knowledge  or 
want  of  knowledge  of  tbe  place  was  &  mate- 
rial circumstance,  to  be  considered  by  the  Jnry. 
There  was  no  error  in  overruling  the  motion 
for  new  trial.  Judgment  affirmed.  AH  tbs 
Justices  concurring. 


PHILLIPS  T.  WAIT. 

(Snprems  Coait  of  Georgia.   March  4,  1890.) 

JoDomar— BanTAii— BnoBir  or  SsvrKB-~Di- 
aaomra  VasDioT. 

1.  Where  a  copy  of  a  petition  to  rerlre  a  dor- 
mant judgment,  but  no  copy  of  the  entire  lare 
facias  issued  thereon.  Is  served  upon  the  de- 
fendant, and  he  subsequently  ascertains  that 
an  order  has  been  passed  by  the  court  reviving 
the  jadsment,  his  knowledge  of  the  eziBtence  of 
the  order  of  revival  is  not  inconsistent  with 
ifmorsnce  on  hia  part  of  an  entry  by  the  proper 
offlcer  of  service  of  the  scire  fadas. 

2.  The  evidence  lotrodneed  by  the  movant  be- 
ing sufficient  to  have  sustaioied  a  verdict  in 
favor  of  tbe  traverse,  tbe  court  erred  In  direct- 
ing the  jnry  to  find  against  It*  and  in  favor  of 
the  officer's  retnm  of  snrlee. 

(Syllab»  by  the  Gonrt.) 

Error  from  city  court  of  Atlanta;  M. 

Reld.  Judge. 

Action  by  W.  F.  Walt  against  W.  R.  Phil- 
lips, Jr.  Judgment  for  plaintiff.  From  an 
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TiTor  ox  ine  juagmeni,  oeienoBnc  Dnngs  error. 
Rerersed. 

Slmmoni  &  Gorrlgan,  for  plaintiff  In  »ror. 
Shepard  BiTan,  tat  defttidaot  In  error. 

FISH,  J.  This  was  a  nuitlon.  In  the  dtr 
court  of  Atlanta,  to  set  aside  an  order  ro- 
TtTlng  a  Judgment  rmdered  In  tliat  court, 
whlck  bad  become  dormant  One  ground  of 
the  motion  was  the  want  ct  service  of  scire 
fadaa  The  sheriff's  entry  of  service  was 
traversed,  and  he  was  made  m.  part^  to  the 
proceeding.  It  appeared  from  the  evidence  In- 
troduced b7  the  movant,  who  was  the  defend- 
ant In  the  Judgment,  that  he  bad  been  served 
with  a  copy  of  &  petition  to  revive  the  Judg- 
ment, but  had  not  bem  served  with  a  copy 
of  the  sdre  facias.  Tbe  only  evidence  to  the 
contrary  was  the  entry  of  service  by  the  offi- 
cer. The  movant  testified  that  be  did  not 
know  of  the  entry  of  service  made  by  the  sher- 
iff upon  the  petition  to  revive  the  judgment 
unta  during  tbe  November  term.  1897,  of  the 
dty  court  of  Atianta,  and  that  he,  at  the  next 
teim  ot  that  court  thereafter,  entered  a  tra- 
verse of  the  sherUTs  return,  and  moved  to 
have  the  wder  reviving  the  Judgment  set  aside. 
This  evidence  was  micontradlcted.  It  appear- 
ed that  after  the  orda  reviving  the  Judgment 
was  granted,  the  noovant  annared  In  a  Jus- 
tice's court,  and  moved  to  have  a  brad 
strengthened  which  had  been  given  by  the 
plaintiff  in  a  garnishment  proceeding  tused 
upon  the  Judgment.  It  Is  contended  by  conn- 
kI  for  the  defendant  In  error  that  the  movant 
also  filed  a  hond  to  diasolTe  Qw  gamishmoit, 
but  this  does  not  appear  Ccom  the  record  in 
the  case.  Then  was  nothing  upon  the  face 
of  either  the  garnishment  affidavit  or  tbe  orig- 
inal garnishment  bond  to  show  that  tbe  Judg- 
ment had  been  revived;  ttie  Judgment  mea- 
tloned  In  each  being  slmi^  designated  as  "a 
Judgment  obtained  at  the  September  term, 
1887,  <tf  the  dty  court  of  Atlanta."  The  addi- 
tional brad  given  to  strengthen  the  original 
gamldunent  boiul  states  that  the  process  of 
garnishment  was  sued  out  **upon  Jndgmmt  ob- 
tained at  the  Scapt  term,  1887,  and  revived  at 
Jan'y  term,  1887."  The  movuit  testified  that 
he  did  not  see  this  new  bond  "until  during  the 
November  term,  1887,  of  the  city  court  ot  At- 
lanta." Connsd  lor  defeudant  in  error  cm- 
tends  that:  "Tbe  traverse  was  not  filed  at  the 
first  term  after  notice  of  the  sheriff's  entry, 
because  (1)  Phillips  In  Angnst,  1887,  made  a 
motlra  to  have  bond  for  garnishment  strength- 
ened; and  <2)  he  appeared  In  court  before  the 
September  term,  and  filed  a  bond  to  dissolve 
the  garnishment  These  facts  show  that  he 
knew  an  effort  was  beli^  made  to  collect  tbe 
Judgment  rendered  on  tbe  revival  of  tbe  old 
Judgment"  In  the  view  which  we  take  of 
the  case,  It  does  not  matter  when  Phillips  (the 
movant  In  the  present  motion)  first  obtained 
knowledge  that  tbe  court  had  passed  an  order 
to  revive  the  Judgment.  A  Judgment  rendered 
in  a  case  where  there  has  been  no  service 


niuiiTy;  ana  as  a  }uagment  tnat  is  voia  may 
be  attacked  In  any  court,  and  by  anybody 
(ClT.  Code,  8  5378),  the  time  when  the  movant 
first  ascertained  the  existence  of  the  order  re- 
viving the  Judgment  Is  immaterial.  The  ma- 
terial question  la,  when  did  the  return  of  serv- 
ice entered  upon  the  petition  by  the  sheriff 
first  come  to  his  knowledge?  For  this  return, 
unless  traversed  in  due  time,  and  proved  to  be 
false,  would  become  conduslve,  and,  when 
conclusive,  would  defeat  any  attack  upon  the 
order  reviving  the  Judgment  upon  the  ground 
that  It  was  void  for  the  want  of  service. 
Knowledge  of  the  existence  of  the  order  to 
revive  the  Judgment  Is  not  inconsistent  with 
Ignorance  of  the  aherlETs  return  of  service  of 
the  scire  facias.  Parker  v.  Rosenheim,  97  Ga. 
768,  25  S.  E.  763.  In  Odom  v.  Causey,  59 
Ga.  607,  It  was  held  that  "notice  of  the  exe- 
cution Is  not  notice  of  the  return  of  service, 
and  the  defendant  may  traverse  the  truth  of 
that  return  at  the  first  term  after  be  ascer- 
tains it  has  been  made,  though  he  may  have 
known  of  tbe  execution  before."  In  the  opin- 
ion in  that  case,  Jai^son,  J.,  said:  "It  does 
not  follow  that  when  tbe  defendant  sees  the  , 
execution,  he  sees  the  entry  on  the  declara- 
tion. On  the  contrary,  be  cannot  then  see  It 
on  that  [taper,  and  nobody  shows  that  he  was 
told  that  such  an  entry  as  this  was  on  the 
writ;  nor  was  he  then  so  far  tMund  to  go  to 
the  record  and  look  at  the  writ  as  to  estop 
him  from  his  traverse  by  presuming  that  he 
had  notice  of  the  entry.  He  was  In  time  to 
traverse  It" 

2.  The  evidence  Introduced  by  tbe  movant 
being  sufficient  to  have  sustained  a  verdict  In 
favor  of  tbe  traverse,  tbe  court  erred  In  di- 
recting the  Jury  to  find  against  It  and  in 
favor  of  the  ofilcer's  return.  Judgment  le- 
vosed.  All  the  Justices  cracorrlng. 


COMPTON  V.  STATa 
(Sn^eine  Court  of  Oeorgla.   Uareh  14^  1800.) 

Crixinai.  I11.W— Contiituaho»— Absshos  ow 

WlTHBSSBS. 

It  was  error  to  dm;  a  motion  to  contbme  a 
criminal  case,  the  groond  of  the  motion  being 
the  absence  of  a  witness,  when  It  appeared  that 
the  showing  was  in  all  respects  complete,  that 
the  facts  expected  to  be  proved  by  this  witness 
bore  directly  upon  the  controlling  Issne  lo  the 
case,  and  tended  Btrongly  to  disprove  the  charge 
against  the  accused,  and  also  tnat  there  was  no 
dlBlnterested  witness,  other  than  the  one  ab- 
sent, by  whom  the  same  facte  could  have  been 
established. 
(Sjllabus  by  the  Court) 

Error  from  superior  court  Douglas  county; 
0.  G.  Janes,  Judge. 

Cap  Comptra  was  convicted  of  crime,  and 
brings  error.  Reversed. 

John  V.  Edge  and  A.  I*.  Bartlett,  fOr  plain- 
tiff in  oror.  W.  T.  Roberts.  80L  Gen.,  for  the 
Stete. 

PKR  CURIAM.  Judgment  reversed. 
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(Snpreme  Court  ot  Georgia.   March  14,  1899.) 
Crihxkxl  Law— Wbiqbt  ov  EviDutoB. 

1.  The  rule  relatiug  to  the  distinction  be- 
tween positive  and  negative  evidence  does  not 
apply,  and  sbouid  not  be  giren  in  cbarce  to  a 
furr,  when  there  are  two  witnessei,  naving 
equal  facilttiea  for  seeing  or  hearing  the  thing 
about  which  they  testify,  and  directly  contm- 
dtcting  each  other;  one  of  them  testifying  that 
It  occurred,  and  the  other  that  it  did  not.  Civ. 
Code,  §  5166,  and  cases  there  cited.  See,  also, 
Kiliian  v.  Railroad  Co.,  25  S.  £.  384,  97  Ga. 
72S;  Humphriea  v.  State.  28  S.  E.  25,  100  Ga. 
260. 

2.  The  charge  upon  this  rule,  to  which  excep- 
tion if)  taken  in  uie  present  case,  was  nnwar- 
ranted. 

(Syllabus  by  the  Court.) 

Biror  from  saperior  court,  Douglas  county; 
C.  O.  Janes,  Judge. 

H.  T.  Skinner  was  oonvlcted  of  crime,  and 
brings  error.  Reversed. 

John  v.  Edge,  J.  S.  James,  and  W.  A.  James, 
for  plaintiff  In  error.  W.  T.  Boberts,  Sol. 
Gea,  for  the  State. 

FEB  CURIAM.   Jtidgment  reversed. 


CARR  T.  STATE. 
(Sopreme  Conrt  of  Georgia.   March  15.  1899.) 
CanoiTAj,  LA.W— Naw  Tbui. 
When  material  evidence,  not  merely  cumu- 
lative or  impeaching  in  its  character,  bat  re- 
lating to  new  and  important  facta,  la  discovered 
after  a  trial,  and  it  appears  that  the  failure 
to  discover  It  before  trial  was  not  due  to  a 
want  of  diligence,  and  when  the  nature  of  the 
newly-discovered  evidence  is  such  that  it  might, 
on  another  hearing,  produce  a  different  ver- 
dict, a  motion  for  a  new  trial,  based  on  the 
groand   of  such   newly-diacorered  evidoice, 
should  be  granted. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Laurens  county; 
J.  8.  Candler,  Judge. 

WiUlam  Carr  was  convicted  of  nmrder,  and 
brings  error.  Reversed. 

Howard  &  Armistead  and  Jas.  K.  Hlnes, 
for  plaintiff  In  error.  H.  G.  Lewis,  Sol.  Gen., 
and  J.  M.  TerreU,  Atty.  Oen.,  for  the  State. 

LITTLE,  J.  We  find  It  unnecessary  to  con- 
sider at  laigth  any  of  the  grounds  of  the  mo- 
tion for  new  trial,  except  those  based  on  new- 
ly-discovered evidence.  No  one  was  present 
at  the  time  of  the  homicide  exc^t  the  de- 
ceased and  the  accused.  The  state  Insisted 
that  the  circumstances  of  the  killing,  with  the 
previous  conduct  of  the  accused  to  the  de- 
ceased, and  his  tlireats,  coupled  with  the  na- 
ture of  the  wound,  the  explanation  given  by 
the  accused  when  the  homicide  was  ascertain- 
ed, and  other  circumstances,  authorized  the 
Jury  to  find  the  defendant  guilty.  The  accus- 
ed, on  his  part,  contended  that  the  homicide 
was  the  result  of  accident,  and  detailed  at 
length  the  manner  la  which  the  wound  was 
Inflicted. 


xo  supiron  u,  nor  tnai  n  was  contrary  lo  law. 
Nor  do  we  think  that  the  court  erred  in  the 
admission  of  the  evidence  complained  of,  be- 
cause of  the  fact  that  there  were  no  witnesses 
to  the  homicide,  and  the  manner  in  which  it 
was  done  depended  entirely  upon  circumstan- 
ces. All  facts  which  went  to  the  nature  of 
the  wound,  where  the  ball  entered  the  body, 
where  It  made  its  exit,  the  nature  and  condi- 
tion of  the  weapon  used,  were  all  circumstan- 
ces which  so  Intimately  related  to  the  killing 
that  they  should  be  carefully  considered  In 
determining  the  truth  or  falsity  of  the  ac- 
count given  by  the  accused  about  the  real 
manner  In  which  the  wound  was  received  by 
the  deceased.  The  wound  was  Inflicted  with 
a  Winchester  rifle,  and  It  was  claimed  by  the 
accused  that  at  the  time  the  gun  fired  he  was 
sitting  about  a  foot  or  a  foot  and  a  half  from 
a  tree;  that  the  woman  killed  was  lying  on 
the  ground  on  her  right  side,  with  her  elbow 
resting  on  the  gronnd,  and  her  head  on  her 
band;  that  he  had  the  rifie  across  his  lap. 
and  did  not  know  that  It  was  even  pointing 
towards  her;  that  his  left  side  waa  to  her 
face;  that  the  catch  of  the  guard  did  not  hc^d 
It  very  tight,  and  he  was  working  the  guard 
with  his  finger  when  the  gun  fired.  On  the 
trial  one  witness  testified,  In  rebuttal  of  this 
theory,  that  In  reversing  the  lever  of  a  Win- 
chester rifle  the  guard  would  have  to  be  mov- 
ed six  or  eight  Inches,  and  that  before  the 
lever  Is  moved,  and  It  Is  put  In  that  position, 
it  is  necessary  that  the  gun  should  be  cocked. 
Another  witness  testified  on  this  subject  that 
he  was  acquainted  with  the  Winchester  rifle, 
and  knew  how  that  weapon  la  shot,  loaded, 
and  reloaded;  that  It  was  not  possible  to  fire 
a  Winchester  rifle  by  moving  the  guard;  tbat 
there  Is  a  safety  plug  that  drops  behind  the 
tri^er,  and  when  you  push  the  guard  back 
In  position  It  moves  the  plug;  when  yon  throw 
the  guard  forward,— as  soon  as  you  start  It 
forward,— the  plug  drops  down  behind  the 
trl^er,  and  prevents  the  trigger  from  mov- 
ing; tbat,  when  you  press  the  guard  down, 
a  little  mechanism  that  moves  the  cartridge 
would  keep  it  from  falling  out  of  place;  tbat 
all  Winchester  rifles  are  made  with  that  plug; 
that  a  Winchester  rifle  was  a  patent  gun,  and 
that  the  cartridge  would  not  get  In  position 
and  flre  until  you  got  the  guard  liack.  It  will 
be  noted  that  the  defendant  claimed  tiiat  the 
gun,  for  some  tmaccountable  reason,  fired  at 
a  time  when  he  was  not  expecting  It.  and 
when  he  was  only  working  the  guard.  The 
object  of  the  evidence  introduced  evidently 
was  to  contradict  the  account  which  the  de- 
fendant gave  of  the  manner  in  which  the  gun 
fired,  and  to  show  that  a  Winchester  rifle 
could  not  be  fired  in  the  manner  In  which  the 
defendant  claimed  that  this  gun  was  dischar- 
ged. This  evidence  must  have  had  a  very 
Important  bearing  on  the  case.  The  newly- 
dlscorered  eridence,  as  set  out  In  the  affidavit 
of  Robert  Shoemak^  la  to  the  effect  tbat  hs 
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was  the  owner  of  the  gun  with  which  the  de- 
ceased was  killed;  that  he  had  loaned  this 
gun  to  the  accused  prior  to  the  homicide;  that 
It  was  defective  In  some  way  in  the  lock, 
and,  before  the  occasion  of  the  homicide,  the 
gun.  while  being  handled,  had  been  dischar- 
ged without  any  apparent  cause;  at  other 
times  the  gun  was  used  for  a  considerable 
time  without  such  an  accident.  It  was  also, 
at  the  trial,  an  important  fact  to  be  ascertain- 
ed as  to  where  the  ball  from  the  rifle  entered 
the  head  of  the  deceased.  Under  the  account 
given  by  the  accused  when  he  reported  the 
homicide,  neceBsarlly  the  ball  must  have  en- 
tered the  front  part  of  her  head.  At  the  trial, 
a  witness,  who  was  a  physician,  testified  as 
follows  on  that  subject:  "I  examined  the 
wound.  There  was  no  powder  burn  about  the 
face.  The  ball  passed  between  two  of  her 
fingers  a  little  to  the  right  of  the  left  eye,  and 
came  out  about  an  Inch  and  a  half  lower  than 
where  it  went  In.  I  examined  the  wound  on 
the  other  side.  From  what  I  know  of  gun- 
shot wounds,  I  would  say  the  ball  went  In 
from  belilnd.  It  generally  makes  a  larger 
hole  at  the  exit  than  where  it  goes  In.  I  am 
a  practicing  physician.  If  I  had  been  called 
there  to  make  a  decision  as  to  which  side  of 
that  head  that  ball  entered,  I  would  have 
said  it  went  in  at  the  back,  and  came  out  in 
front."  This,  and  other  similar  evidence 
tending  to  prove  the  same  thing,  must  also 
have  been  very  material  in  the  case,  because, 
if  the  ball  entered  the  back  of  the  head,  and 
came  out  in  front,  necessarily  th£  account 
which  the  accused  gave  of  the  position  the 
woman  was  In,  and  the  manner  in  which  the 
wound  was  Infilcted,  was  nntrue,  and  tended 
to  show  that  it  was  otherwise  tnfilcted,  and 
that  the  shot  was  fired  from  her  rear.  The 
newly-discovered  evidence  set  out  In  the  affi- 
davits of  W.  W.  Bailey,  W.  J.  Ferdham,  T.  D. 
Bailey,  I.  B.  Hitson,  A.  J.  Weaver,  and  Enoch 
M.  Howard  disputes  this  theory  of  the  state. 
Tlie  last-named  five  affiants  say  that,  they 
served  as  jurors  on  the  Inquest  held  over  the 
body  of  the  deceased  the  day  after  the  homi- 
cide; that  they  did  not  call  a  physician  to 
make  an  examination  of  the  wound  on  the 
body  of  the  deceased,  but  they  themselves 
carefully  examined  such  wound,  hoth  in  the 
front  and  back  of  the  head;  that  they  found 
,  what  appeared  plainly  a  large  hole  In  the  front 
of  the  skull,  and,  after  shaving  the  hair  from 
tbe  back  of  her  head,  found  that  the  back  of 
the  head  was  shattered  almost  to  pieces, 
with  pieces  of  bones  and  brain  In  the  hair, 
wblch  convinced  these  Jurors  that  the  ball  en- 
tered the  front  of  the  bead.  Here,  then,  was 
testimony  directly  negativing  the  theory  of 
the  state  as  to  where  tbe  ball  entered  the 
bend,  and  tending  to  show,  to  some  extent  at 
least,  that  the  wound  might  Imre  been  Inflict- 
ed while  tbe  deceased  was  In  tbe  position 
which  the  defendant  described  when  he  called 
for  assistance.  These  affiants  further  ny 
that  they  never  communicated  these  facts  to 
tbe  defendant,  nor  to  his  attorneys,  before  or  at 


the  time  of  the  trial.  Accompanying  the  affi- 
davits of  the  witnesses  by  whom  this  newly- 
discovered  evidence  is  expected  to  be  proven 
are  tbe  affidavits  of  accused  that  he  did  not 
know  of  the  evidence  of  either  of  these  wit- 
nesses, nor  could  the  same  have  been  procur- 
ed by  the  exercise  of  due  diligence.  Also  affi- 
davits of  the  same  tenor  from  his  counsel. 

It  was,  of  course,  possible,  with  the  active 
diligence  which  the  defendant  and  his  counsel 
should  use  In  preparing  a  case  of  this  nature 
for  trial,  to  have  obtained  a  description  of 
the  weapon  with  which  the  wound  was  In- 
flicted from  the  owner;  but,  without  any- 
thing to  excite  their  Inquiries  in  this  direc- 
tion, we  are  not  prepared  to  say  that  this  In- 
formation was  not  obtained  because  of  the 
want  of  due  diligence.  As  to  the  personal 
examination  of  the  wound  made  by  tbe  five 
witnesses  who  served  on  the  coroner's  Jury, 
we  cannot  see  how  the  failure  to  procure 
their  testimony  resulted  from  any  want  of 
diligence.  They  were  not  witnesses  whose 
testimony  would  appear  in  the  report  of  the 
evidence  made  by  the  coroner,  but  Jurors 
charged  with  the  duty  of  ascertaining  the 
cause  of  death,  and  wlio,  in  tbe  discharge  of 
tbeir  duties,  made  a  careful  personal  exam-. 
Inatlon,  tbe  result  of  which  was  not  com- 
municated to  the  accused  or  his  counsel  be- 
fore nor  at  the  trial.  We  therefore  think  that 
this  alleged  newly-discovered  evidence  should 
not  be  disregarded  on  the  ground  that  due 
diligence  was  not  shown  In  procuring  it,  nor 
do  we  think  that  It  Is  merely  cumulative  In 
Its  character.  So  far  as  appears  In  the  rec- 
ord, there  was  no  evidence  that  the  rifle  was 
out  of  condition,  nor  any  relating  to  this  con- 
dition. It  Is  true  that  during  the  examina- 
tion of  one  or  more  of  the  witnesses  who  tes- 
tified as  to  the  construction  of  a  Winchester 
rifle,  and  the  only  manner  In  which  It  could 
be  fired,  questions  were  asked  in  relation  to 
whether  tbeir  testimony  would  apply  to  this 
character  of  arm  If  the  lock  or  working  parts 
should  be  rusty,  etc.;  but  nothing  which  we 
have  observed,  as  to  the  condition  of  the 
working  parts  of  this  rifle,  which  would  or 
would  not  cause  it,  by  other  means  than  those 
testified  to,  to  be  discharged.  Certainly, 
therefore,  some  of  this  evidence  was  not  cu- 
mulative at  all,  but  new  and  original,  as  well 
as  very  material.  The  rule  in  relation  to  the 
grant  of  new  trials  for  newly-discovered  evi- 
dence is  that  it  must  be  material,  not  merely 
cumulative,  in  its  character,  but  relating  co 
new  and  material  facts,  shall  be  discovered 
by  the  applicant  after  tbe  rendition  of  the 
verdict,  and  brought  to  the  notice  of  the  court 
within  a  proper  time.  When  all  this  appears. 
It  is  not  absolutely  required  that  a  new  trial 
shall  be  granted.  The  provision  of  law  is 
that,  when  these  requisites  appear,  a  new 
trial  may  be  granted.  Pen.  Code,  i  1061.  In 
the  case  of  TbompsoD  t.  State,  60  Ga.  SLO, 
this  court  ruled  that  the  newly-dlscorered 
evidence.  In  view  of  the  evidence  had  on  a 
former  trial,  which  might  produce  a  different 
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8.  B.  287,  this  court  ordered  a  new  trial  on 
the  ground  tliat  the  ends  of  jiutlce  would  be 
promoted  by  aOowlng  tbe  defendant  an  op- 
portnnlt7  to  avail  hlmsel*:  of  tbe  newly-dia- 
coTered  erldence.  And  so  we  think  here, 
Tbe  truth  ol  the  matter  miiat  neceasarOy  be 
ascertained  by  Qie  Jury,  either  through  the 
statement  of  the  accused,  or  from  the  drcum- 
stances  which  convincingly  show  that  state- 
ment to  be  untrue.  It  Is  an  Important  case 
to  the  defendant,  and  (hk  In  which  he  is  en- 
tlUed  to  have  tbe  benefit  of  all  accessible  le- 
gal evidence,  and  it  may  be  that,  If  this  evl- 
dmce  bad  been  before  ttie  jury,  a  dlfFermt 
result  would  have  been  reached;  at  least,  the 
Jury  having  this  evidence  before  them,  might 
have  drawn  more  or  less  corroboration  of  the 
account  given  by  the  defmdant  immediately 
after  the  homicide,  as  wen  as  his  statement 
made  at  the  trlaL  We  do  not  go  to  the  ex< 
tent  of  saying  that  this  evidence  should  or 
would  have  controlled  the  verdict  The  value 
of  it  was  for  ttie  Jury.  With  it  before  them, 
tbey  must  still  decide  the  truth  of  the  Isane. 
What  we  do  say  Is  that,  Oie  evidence  appear- 
ing to  tte  material,  and  not  merdy  cnmuUir 
tiv^  having  been  shown  to  be  newly  discov- 
ered, uid  without  want  of  diligence  in  Its 
discovery,  a  new  trial  should  have  beoi 
granted.  In  order  to  allow  tbe  Jury  to  pass  on 
it  in  connection  with  the  otiker  evidence  In 
the  case,  and  to  s^,  after  due  consldecation 
of  all  tta  facts  attendant,  whether  the  de- 
fendant is  or  Is  not  guilty.  In  our  opinion, 
the  court  erred  In  overruling  the  motion  tor 
new  trial  on  the  ground  of  newly-discovered 
evidence,  and  the  Judgment  is  reversed.  All 
tbe  JuatlccB  ooncunlng. 


6BEIBN  T.  GRANT. 

(SovreiBe  Court  of  Qeorgla.   March  18, 18B0;) 

DnoiHT  Airo  DiBTBiBimoN  —  ADicnn8TSA.mu — 
AOXIOM  TO  RkOOT»«  LiJCD — Rk8  Jn- 
DIOATJL— SUTIOa  QW  FbOOXBS. 

1.  A  woman,  who  married  one  of  two  broth- 
ers, and  sorrtved  them  both,  she  beins  of  no 
blood  kin  to  either,  and  her  hUBbaoa  Ajlng 
firat,  is  in  QO  ereot  an  heir  at  law  of  the  ottier. 

2.  As  against  one  not  an  heir,  an  administra- 
tor ma7  maintain  an  action  for  the  recovery  of 
land  belonging  to  the  estate  of  his  intestate, 
wlthoat  showing  a  necessity  to  administer  the 
land  for  the  purpose  of  paying  debts.  Olv. 
Code.  {  3357. 

3.  A  Judgment  of  a  court  of  competent  jurig- 
dlctfoQ  is  Binding  and  conclnsive  upon  all  par- 
ties properly  before  the  court  when  it  was  ren- 
dered: and  a  defendant  who,  by  a  plea  or  an- 
swer In  a  pending  case,  seeks  to  avoid  an  exist- 
ing jadgment  on  the  ground  that  he  was  net 
dnly  served,  most,  when  there  is,  as  to  him,  ao 
mtiy  of  service  purporting  to  have  been  made 
by  a  sheriff,  traverse  the  retaru,  and  make  the 
officer  a  party  to  the  proceeding. 

4.  This  case,  thoogh  somewhat  complicated, 
is,  upon  the  facts  disclosed  by  tbe  record,  con- 
troUed  by  the  familiar  rules  above  laid  down. 
The  court  did  not  err  io  any  of  the  rulings  ex- 


Error  from  superior  court,  Dekalb  county; 
A.  W.  Fite,  Judge. 

Actif»  by  Anna  L  Ector  against  K  L. 
Orant,  From  the  Judgment,  Oreen  brings  er- 
ror. Pending  bearing,  plalntUt  died,  and  J. 
H.  Oreen.  administrator,  was  substituted.  Af- 
firmed. 

John  A.  Wtmpy,  for  pl&lntUf  In  error.  T. 
J.  Bipl^  and  Bosser  &  Carter,  for  defendant 

In  error. 

PEU  CURIAM.   Judgment  affirmed. 


GAY  et  al.  t.  GAY. 
iSopreme  Court  of  Gewgia.   March  17.  1888.) 
Atpui^Rbvibw— DsoniOK— Dbsd— Wnx. 

1.  It  appearing  that  the  question  made  in  tbe 
cross  bill  of  exceptions  is  controlling  upon  the 
case  as  a  whole,  it  has  been  first  considered; 
and,  Inasmuch  as  the  jodgment  therein  is  r^ 
versed,  there  is  do  occasion  for  detenniniag  the 
errors  alleged  in  the  main  bill  of  exceptioos. 
Cheshire  t.  Williams,  28  S.  E.  191.  101  Ga. 
814. 

2.  Upon  the  line  of  constmction  indicated  by 
this  oonrt  in  White  v.  Hopkins,  4  S.  B.  863,  80 
6a.  1&4,  which  has  since  been  followed  in  Oofl 
V.  Davenport,  23  S.  B.  395.  96  Ga.  423.  and 
Guthrie  v.  Guthrie,  31  3.  BL  40.  the  instrument 
under  consideration  in  the  present  case  was  a 
deed,  and  not  a  will. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Emanud  comity; 
R.  L.  Gamble^  Judge. 

Action  by  J.  W.  Gay,  administrator,  and 
others,  against  C  M.  Gay.  Prom  tbe  Judg- 
ment both  parties  bring  error.  Reversed  cm 
cross  bill,  and  main  Mil  of  exceptions  dismiss- 
ed. 

P.  W.  Williams  and  Wlllams  ft  Wniiams, 
for  plalntUfs  in  emn.  Saffold  ft  Mitdidl.  £or 
defendant  In  error. 

PBB  OURIAM.  Judgment  reversed  on  cross 
bill  of  exc^»tIons;  main  bill  of  exceptions  dis- 
missed. 


H0LLI8  et  si.  v.  LAWTON  et  sL 

LAWTON  et  al.  v.  HOLLIS  et  al.  * 
(Supreme  Court  of  Georgia.   March  18,  1809.) 

TBUSI  DmD— COKBTaUOTHMr— BSHMIOT  fc»ISS 
RiOHT  ov  AcnoH. 

1.  A  conveyance  by  deed  of  land  to  one  as 
trustee  for  "his  wife  and  the  children,  issue  of 
their  marriage,"  included  as  beneficiaries  of  the 
trust  only  the  wife  and  sudi  of  her  cliildrec  of 
the  marriage  with  the  trustee  as  were  in  life 
at  the  time  of  the  execution  and  deliver?  of  the 
deed.  When  the  youngest  of  such  benefici- 
aries reached  the  age  of  majority,  tbe  trust 
became  executed,  ana  the  legal  title  to  the  prop- 
erty vested  in  them. 

2.  It  follows  from  the  above  that  a  suit  eonld 
not  be  maintained  by  tbe  wife  end  all  the  chil- 
dren of  the  marriage,  includiDg  several  children 
who  were  bom  after  the  execution  of  the  trust 
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liaa  toe  truflt  in  tlie  propHty;  to  remore  tbe 
trastee  on  account  of  miBmanagement,  and  to 
appoint  another  trnatee  in  bis  place  to  take 
cnarge  of  tbe  property  In  tbe  interest  of  the 
plaintifEs  as  tbe  cestnis  qne  tnutent 
(Syllaboa  by  the  Oomt.) 

Ercm  trom  niperlor  eovrt,  Bibb  coonty;  W. 
H.  Felton.  JTr.,  Judge. 

Action  b7  Mariata  A.  Hollls  and  otbers 
Bsalnat  Ciurie  W.  Lawton  and  Jerry  Hollls, 
Sr.  From  tbe  Judgment  both  partlea  bring  er- 
m.  Judgraiait  <m  cross  bill  rereraedi  and 
main  bUl  dlBmlssed. 

Preston  &  Ayer,  R.  C.  Jordan,  and  Hall  & 
Hardeman,  for  plalnUfls  In  error.  Guerry  & 
Hall,  and  Hardeman*  Daris  &  Turner,  for  de- 
fendants In  error. 

LWIS,  J.  At  the  April  term,  1898.  of  Bibb 
Buperlor  court,  there  was  tried  the  case  of 
Marlah  A.  HolUs  and  her  children,  five  of 
whom  were  minors,  suing  by  their  next  friend, 
against  Canle  W.  Lawton  and  Jerry  Hollls, 
Sr.,  alleged  to  be  the  trustee  of  tbe  plaintiffs. 
It  appeared  from  the  petition  that  on  the  29th 
day  of  December,  1875,  Leonard  Y.  GIbbs  con- 
veyed by  deed  to  "Jerry  Hollls,  trustee  of  bis 
wife,  Marlab  A.  HoIIis,  and  tbe  children  Issue 
of  tbetr  marriage,"  a  certain  tract  of  land. 
This  land.  Induding  some  smaller  tracts, 
wblcb  it  seems  had  been  exchanged  for  cer- 
tain small  portions  of  the  original  tract,  was 
conveyed  In  a  deed  from  Jerry  HolUs,  as  trus- 
tee for  his  wife  and  children,  to  R.  F.  Lawton, 
on  April  U,  1887,  In  consideration  of  tbe  Bum 
of  ¥9,500.  R.  F.  Lawton  died,  and  on  March 
12,  1892,  his  win  was  admitted  to  probate,  In 
which  be  bequeathed  and  devised  to  his  wife, 
Carrie  W.  Lawton,  all  of  Ills  inroperty.  Un- 
der that  win  she  passed  Into  possession  of  the 
premises  In  dispute  as  sole  devisee  of  her  hus- 
band. 

It  was  alleged  In  the  petition  that  tbe  sale 
by  Hollls,  trustee,  to  Lawton,  was  made  for 
tbe  purpose  of  paying  tbe  Individual  debt  due 
by  the  trustee  to  Lawton,  for  which  the  estate 
was  in  no  wise  liable,  and  also  for  the  purpose 
of  paying  other  Individual  Indebtedness  of 
Jerry  Hollia;  that  lAwton  knew  of  such  pur- 
pose, applied  a  large  portion  of  tbe  money  to 
bis  individual  debt,  and  colluded  with  Hollls 
In  the  misappropriation  of  a  portion  of  the 
other  proceeds  of  tbe  sale  In  the  payment  of 
HolUs'  Individual  debts.  It  appears,  however, 
that  a  iiart  of  tbe  proceeds  of  tbe  sale,  to  wit, 
about  $2,500,  was  Invested  In  other  lands  for 
tbe  benefit  of  the  wife  and  children,  and  the 
plaintiffs  offered  to  do  equity  as  to  tluit  amount 
by  allowing  It  as  a  charge  on  the  praises  In 
dispute.  Tbe  purposes  of  tbe  petition,  as 
amended,  were  to  have  the  sale  of  Hollls,  trus- 
tee, to  Lawton  set  aside  as  fraudulent;  to  re- 
cover of  Carrie  W.  Lawton  the  trust  property 
conveyed  by  said  sale;  to  re-establish  tbe  trust 
thereon;  to  remove  Jerry  HolUs,  trustee,  from 
bis  ofllce  for  mismanagement  and  waste  of  the 


It  further  appeared  that  all  tbe  children  who 
were  in  life  at  tbe  time  of  tbe  conveyance 
from  Qlbbs  to  Jerry  Hollls,  trustee,  were  of 
age,  or  bad  passed  the  age  of  majority,  when 
Hollls,  trustee,  conveyed  tbe  property  to  Law- 
ton,  on  AiH-U  11,  1887.  Tbe  petition  was 
brought  against  tbe  trustee,  Jerry  Hollls,  and 
Carrie  W.  Lawton,  sole  devisee  under  the  wlU 
of  her  husband.  To  the  petition  and  the 
amendments  thereto  the  defendants  filed  a  de- 
murrer upon  several  grounds;  among  others, 
on  tbe  ground  that  tbe  five  minors  who  were 
made  parties  plaintiff  were  not  proper  parties 
in  tbe  case,  because  the  deed  set  out  as  an  ex- 
hibit to  the  petition,  by  virtue  of  which  they 
claim  an  Interest  in  tlie  land  In  dispute,  con- 
veyed to  them  no  title  to  or  Interest  In  tbe 
property.  There  was  also  a  special  ground 
of  demurrer  to  so  much  of  the  prayer  in  the 
petition  as  prays  for  some  other  person  to  be 
aiH^olnted  In  the  place  and  stead  of  Jerry  Hol- 
lls, on  the  ground  that  said  trust  Is  an  execut- 
ed trust,  and  no  trustee  is  needed  In  the  place 
of  the  said  Jerry  Hollls.  Tbe  demurrer  was 
overruled  on  all  tbe  grounds,  to  which  Judg- 
ment defendants  filed  exceptions  pendente  lite. 
After  tbe  plaintlfls  had  closed  their  testimony, 
tbe  court,  upon  motion  of  defendants'  counsel, 
awarded  a  nonsuit,  to  which  judgment  and 
various  rullugs  of  the  court  in  tbe  progress  of 
the  trial,  plaintiffs  assigned  error  in  tbeb-  bill 
of  exceptions.  Defendants  likewise  assigned 
error  In  their  cross  bUl  of  exceptions  on  tbe 
Judgment  overruling  their  demurrer,  to  which 
Judgment  excepti<»is  pendente  lite  were  filed. 

Tbe  vital  question  that  meets  ns  at  tbe 
threshold  of  this  case  arises  In  the  cross  bill, 
and  is  whether  or  not  the  words  of  the  deed 
from  GIbbs  to  Hollls,  trustee,  executed  In  1873, 
Included  only  such  Issue  of  the  marriage  be- 
tween himself  and  his  wife  as  were  In  life  at 
the  time  tbe  conveyance  was  made,  or  whether 
It  also  Included  children  that  might  be  bom  to 
them  thereafter.  We  therefore  deal  first  with 
this  question.  See  Cheshire  v.  Williams,  101 
Ga.  814,  29  B.  B.  191;  Gay  v.  Gay  (this  term) 
32  S.  E.  846.  If  it  included  only  tbe  ctaUdren 
then  In  life,  it  is  conceded  that  tbe  trust  was 
executed  prior  to  the  CMiveyauce  made  by  Hol- 
Us, trustee,  to  Lawtcm,  that  tbe  title  bad  be- 
fore then  vested  In  the  ben^clailes,  and  that, 
therefore,  this  action  could  not  be  maintained. 
On  the  other  liand,  if  the  original  trust  deed, 
by  its  terms,  included  not  only  the  living,  but 
after-bom,  children,  the  trust  is  still  of  an 
executory  nature,  five  of  these  children  still 
being  minors,  and  the  legal  title  to  whatever 
trast  estate  remains  Is  In  the  tmstee.  After 
a  consideration  of  several  cases  decided  by 
this  court  bearing  upon  this  subject,  we  have 
;(^ached  the  conclusion  that  tbe  words  of  the 
trust  deed  of  1873  do  not  Indude  any  children 
then  not  in  esse.  In  the  case  of  Loyless  v. 
Blackshear,  43  Ga.  327,  It  was  decided  tbat, 
under  a  deed  conTCvIng  land  to  one  in  trust  fn- 
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252,  253,  It  was  held  that  a  devise  to  a  woman 
and  her  children.  If  any  Uvlnff,  means  to  her 
and  such  children  as  m&j  be  living  at  the  death 
of  the  testator.  If  none  be  living,  she  takes  a 
fee-simple  estate,  and  the  birth  of  children 
Bubsequ^tly  to  the  death  of  the  testator  can- 
not affect  the  estate  conveyed.  In  the  case  of 
Estill  V.  Beers,  82  Qa.  G08,  9  S.  E.  596.  It  ap- 
pears there  was  a  conveyance  In  trust  for  the 
benefit  of  a  certain  person  and  her  three  daugh- 
ters (naming  them),  and  It  was  provided  that 
the  portions  devised  to  the  sisters  were  to  he 
settled  severally  and  separately  upon  each  of 
them,  bnt  for  the  sole  use,  benefit,  and  advan- 
tage of  each  of  these  sisters  and  their  child  or 
children.  One  of  the  sisters  had  a  child  at  the 
time  of  the  conveyance,  and  the  others  none. 
It  was  decided  by  this  court  that  the  deed 
passed  an  estate  in  common  to  this  daughter 
and  her  child,  and  the  sole  estate  In  fee  to  each 
of  the  other  danghtera.  In  the  case  of  Balrd 
v.Brookln,86  Oa.  709, 12  S.  E.  981,  It  was  held 
that  nnder  a  deed  to  A.  as  trustee  for  B.  and 
her  children,  B.  having  at  the  time  of  its  exe- 
cution no  children,  the  children  of  B.  born 
subsequently  to  the  execution  of  the  deed  took 
no  Interest  thereunder.  See,  also,  Iharp  v. 
Tarbrough,  79  Ga.  382,  4  8.  E.  915,  where  it 
Is  decided  that  a  deed  from  A.  to  the  heirs  of 
B.  passed  the  title  to  the  children  then  In  life, 
and  no  title  to  children  after-bom.  The  prin- 
ciple upon  which  these  decisions  ere  based  is 
that,  when  property  Is  conveyed  to  one  and 
hts  child  or  children,  without  naming  the  chil- 
dren, and  without  giving  any  oth»  designation 
as  to  what  particular  chQdren  are  contem- 
plated. It  necessarily  refers  only  to  such  as  are 
In  life  at  the  time  the  instrument  of  convey- 
ance goes  Into  effect.  So  rigidly  has  this  rule 
been  adhered  to  that  In  the  case  last  cited,  the 
words  of  the  conveyance  being  "to  B.  and  her 
children,"  after-lKtrn  chfldren  took  no  Interest 
in  the  property,  although  B.  had  no  children 
at  the  time  of  the  execution  of  the  deed.  The 
argument  might  have  been,  and  doubtless  was, 
urged  with  force  In  that  case  that  the  grantor 
must  necessarily  have  contemplated  and  In- 
tended to  Include  In  the  conveyance  dilldren 
subsequently  born,  for  the  simple  reason  that 
any  other  construction  would  have  made  the 
word  "children"  meaningless  at  the  time  It  was 
used;  but  so  rigidly  was  the  rule  enforced  that 
this  court  adhered  to  the  letter  of  the  deed, 
and  decided  that  B.  took  an  absolute  fee-sim- 
ple estate  In  the  property.  The  rule,  then, 
governing  the  construction  of  such  words  in  a 
deed  will  Is  that  the  Intention  of  the  maker  of 
the  Instrument  will  be  construed  to  refer  only 
to  such  persons  as  are  In  life,  unless  there  are 
some  words  or  expressions  In  the  instrument 
Indicating  a  contrary  intention,  and  showing 
that  the  maker  also  had  In  mind  a  certain 
person,  or  class  of  persons,  that  might  there- 
after be  born. 
Upon  a  carefiil  examination  of  Ua  dedslona 
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point.  In  the  case  of  Vinson  v.  Vinson.  33  Ga. 
4M.  It  appeared  that  the  testator  devised  cer- 
tain property  "to  the  heirs  In  law"  of  one  of 
his  sons,  and  made  that  son  tmstee  of  the  prop- 
erty so  bequeathed.  It  was  held  that  the  son 
held  the  property  in  trust  for  all  who  might 
answer  the  description  of  his  heirs  In  law  at 
the  time  of  his  death,  then  to  be  distrlbated; 
and  the  reaaon  for  that  decision,  as  ^pressed 
by  Lumpkin,  C.  J.,  on  page  457,  was  that  the 
testator  looked  to  the  death  of  his  sod  as  fix- 
ing the  period  when  the  legatees  sbould  be  as- 
certained. In  the  case  of  Gaboury  v.  McGov- 
em,  74  Ga.  133,  a  beqnest  was  made  to  a 
daughter  for  the  use  of  herself  and  her  lawful 
issue  during  her  life.  It  was  held  that  this 
created  an  estate  subject  to  be  opened  upon  the 
birth  of  a  child,  and  to  let  In  such  child  as  a 
beneficiary  with  the  mother  during  her  life. 
It  win  he  seen,  however,  by  reference  to  the 
contents  of  the  will  that  was  under  considera- 
tion fn  that  case,  that  the  language  of  the  be- 
quest was  modified  by  superadded  words  in 
the  will,  giving  other  direction  with  reference 
to  a  disposition  of  the  property  in  the  event 
of  the  death  of  the  testator's  daughter  without 
child  or  children,  or  the  issue  thereof,  snrvlv- 
Ing  her;  and,  accordingly,  in  the  opinion  In 
that  case,  on  page  143,  It  was  argued  that  by 
these  superadded  words  "lawful  Issue"  the  tes- 
tator meant  such  child  or  children  of  his  daugh- 
ter as  she  might  have  iiring  at  her  death,  and 
not  an  Indefinite  line  of  descendants.  Again. 
In  the  case  of  Toole  v.  Perry,  80  Ga.  681,  7  S. 
B.  118,  the  wUI  directed  that  all  the  property 
devised  to  the  testator's  daughters  and  chil- 
dren should  be  free  from  the  debts  and  liabili- 
ties of  their  present  or  any  future  husbands, 
and  for  their  sole  and  separate  use.  It  was 
held  hi  that  case  that  the  devise  was  not  only 
for  the  benefit  of  such  children  as  were  In  life 
at  the  death  of  the  testator,  but  also  Included 
those  afterwards  bom  to  the  daughters.  The 
reasoning  of  that  declslfm  rested  upon  the  su- 
peradded words  "free  from  the  control."  etc.. 
"of  their  present  or  any  future  husbands": 
and  Justice  Blandford,  in  his  opinion,  on  page 
682.  argues  that  from  these  words  it  was  to  be 
inferred  the  testator  had  in  view  the  probabil- 
ity naturally  flowing  from  the  relation  of  hus- 
band and  wife;  the  testator  speaking,  not 
only  of  the  present,  but  of  any  future,  hus- 
bands. The  distinction  between  that  case  and 
the  case  of  Baird  v.  Brookln.  cited  above.  Is 
clearly  shown  in  the  opinion  of  Justice  Lump- 
kin on  page  716,  86  Ga.,  and  page  9S1,  12  S. 
E.  The  deed  now  under  consideration  Is  sim- 
ply to  Jerry  Hollls,  trustee  of  his  wife.  Mariah 
A.  HoUls,  and  the  children  issue  of  their  mar- 
riage. Under  the  uniform  rulings  of  this 
court,  the  words,  standing  alone,  refer  to  the 
children  then  in  life.  The  expression  'issue 
of  their  marriage"  can  mean  nothing  more  nr 
less  than  to  designate  the  particular  children 
of  the  trustee  and  hla  wife,  ao  aa  not  to  In- 
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bare  bee*  tantamouat  to  the  same  thing  bad 
tbe  couTeyauce  been  to  tbe  trustee  for  the 
beneflt  of  bis  wife  and  tbe  cblldren  of  their 
marriage^  there  t>etiig  do  superadded  words  In 
the  CMiTeyatice  iQdlcatlng  any  intention  what- 
ever of  tbe  grantor  to  include  any  persoos  not 
In  life  at  tbe  time  bis  conveyaDce  went  Into 
effect  Under  tbe  uniform  rule  of  construction 
adopted  by  tbts  court,  as  we  view  Its  declsIoDS, 
we  conclude  that  none  of  tbe  children  of  this 
marriage  born  after  tbe  execution  of  this  deed 
have  any  Interest  whatever  In  tbe  property 
conveyed.  It  follows,  therefore,  that  the  trust 
was  executed  before  tbe  alleged  illegal  sale  of 
tbe  property  by  tbe  trustee,  and  that  on  this 
account  the  present  action  cannot  be  nutln* 
talned.  Hence  we  think  the  coiurt  erred  In 
overruling  the  defendants'  demurrer  to  tbe 
plaintiffs'  petition,  but  that,  after  this  was 
done,  the  court  was  right  in  sustaining  tbe  de- 
fendants' motion  for  nonsuit 

The  above  view  of  the  case  renders  it  entire- 
ly unnecessary  to  consider  the  questions  pre* 
sented  by  tbe  main  bin  of  exceptions,  or  the 
other  questions  arising  upon  assignment  of 
error  ia  the  cross  blU  of  exceptions.  Judg- 
ment on  croas  bill  of  exception  reversed:  main 
bill  dismissed.  AU  the  Justices  ctmcurrlug,  ex- 
cept SIMMONS,  C.  diaqoallfled. 


GILBERT  V.  S'TEPHBN'S. 

(Supmne  Court  of  Georgia.   March  IS,  1889.) 

GvAMDuir— AmnmnuTT. 
A  new  guardian  cannot  be  lawfully  ap- 
pointed as  the  successor  of  a  guardian  in  of- 
fice until  after  a  revocation  of  the  latter's  let- 
ters. An  alleged  appointment  of  a  new  guard- 
ian, purporting  to  have  been  made  without  such 
revocation,  does  not  confer  upon  the  appointee 
the  right  to  cite  the  old  guardian  to  a  settle- 
ment of  his  accounts. 
<Syllsbas  by  the  Court.) 

Error  from  superior  court,  Clayton  county; 
J.  S.  Candler,  Judge. 

Suit  by  T.  O.  Stephens  against  R.  M.  GU- 
bert  for  an  accounting.  Judgment  for  plolo- 
tiff  was  aflkmed  by  the  supnlor  court,  and 
defendnnt  brings  error.  Beversed. 

J.  B.  Hotcheson  and  J.  L.  Doyal,  for  plain- 
tiff In  error.  W.  M.  Wright  and  Cha&  T. 
Roan,  for  defendant  in  error. 

LUMPKIN.  P.  J.  A  citation,  Issued  bj 
the  ordinary  of  Clayton  county  at  the  Instance 
of  T.  O.  Stephens,  reciting  that  be  was  tbe 
guardUui  of  hia  wife,  and  calling  upon  R.  M. 
Gilbert,  08  her  former  guardian,  to  appear 
and  submit  to  a  settlemeDt  of  bis  accounts, 
was  duly  serred  upon  the  latter.  In  the  court 
of  ordinary,  the  plaintiff  obtained  a  judgment, 
and  OUbort  entered  an  appeal  to  the  superior 
court.  On  tbe  trial  there,  Stephens  Introdu- 
ced a  transcript  from  tbe  records  of  the  court 
of  ordinary,  purporting  to  ibov  his  appoint* 


transcript  however,  that  at  the  time  of  tbe 
granting  of  the  order  appointing  Stephens  as 
such  guardian,  Gilbert  was  still  the  lawful 
guardian  of  Mrs.  Stephens,  bis  letters  of 
guardianship  never  having  been  revoked. 
During  the  progress  of  tbe  trial  additional  evi- 
dence to  tbe  same  effect  was  Introduced. 
When  tbe  plaintiff  closed  bis  case,  tbe  de- 
fendant moved  to  dismiss  the  proceeding, 
upon  tbe  ground,  among  otbera,  that  Stephens 
bad  no  right  to  maintain  his  action;  be  not 
being  the  lawful  guardian  of  Mrs.  Stephens, 
for  the  reason  that  letters  of  guardianship 
could  not  lawfully  be  issued  to  him  without 
a  revocation  of  tbe  defendant's  letters  of 
guardianship.  This  motion  was  overruled, 
and  tbe  court  thereupon  directed  a  verdict  in 
favor  of  the  plaintiff  for  a  specified  amount. 
Gilbert  filed  a  bill  of  exceptions,  complaining 
that  tbe  court  erred  In  overruling  bis  motion 
to  dismiss,  and  also  in  directing  the  verdict. 

Without  dealing  with  tbe  motion  to  dismiss, 
we  are  clear  that  the  court  erred  In  directing 
tbe  Jury  to  return  a  verdict  In  favor  of  the 
plaintiff.  It  is  plain  that  he  had  no  right  to 
recover  without  showing  that  he  was  the  duly 
and  lawfully  appointed  guardian  of  his  wife. 
The  proceeding  was  instituted  in  his  name  as 
guardian,  and  could  not  be  maintained  by  him 
In  any  other  capacity.  Tbe  proof  showed  be 
was  not  in  fact  her  guardian,  for  It  distinctly 
appeared  that  his  letters  were  granted  before 
those  of  Gilbert  had  been  revoked.  In  tbe 
case  of  Justices  of  Inferior  Court  of  Morgan 
Co.  V.  Setman,  6  Ga.  432.  this  court  decided 
that,  when  the  court  of  ordinary  had  form- 
ally granted  letters  of  guardianship  to  a  per- 
son capable  of  discharging  tbe  duties  of  tbe 
trust,  no  new  appointment  could  be  lawfully 
made  until  the  former  authority  was  vBcatcd, 
by  death,  removal,  or  in  some  other  way.  aud 
that  a  new  anmlntment,  nude  while  tbe 
guardian  originally  appolntM  stUl  remained 
in  office,  was  totally  void.  This  decision  rests 
upon  sound  principle,  and  has  not,  so  far  as 
we  have  been  able  to  ascertain,  ever  been  In 
any  manner  dqurted  torn  or  modified  by  this 
court.  The  conclusltKi  we  have  reached  In 
the  case  now  before  us,  therefore.  Is  that  Ste- 
phens was  not  entitled  to  a  verdict  In  any 
amount,  and  that  the  court  erred  In  directing 
a  finding  In  his  favor.  Judgment  reversed. 
AU  tbe  justices  concurring. 


SPENCER  V.  STATE. 
(Supreme  Court  of  Geon^ia.   Msreh  14,  1899.) 
RoaasRT — What  CoNSTrrorss. 
Stiddeoly  snatching  a  purse,  with  Intent  to 
steal  the  same,  from  the  hand  of  another,  with- 
out using  intimidation,  and  where  there  is  no 
resistance  by  the  owner,  or  Injnry  to  his  per- 
son, does  not  constitute  robbery. 
(Syllabus      the  Court.) 

Error  from  superitv  court,  Glynn  county; 
J.  U  Sweat,  Judge. 
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Owens  Johoaon  and  A.  D.  Gale,  for  idalntlff 
in  error.  SobJa  W.  Bennett,  S(d.  Gen.,  for  tbe 
State. 

FISEt  J.  Vraak  Spencer,  alias  Joe  Brown, 
mis  indicted  and  tried  for  the  offense  of  rob- 
bery. From  the  evidence  mibmltted  by  the 
state  (there  wna  no  evidence  introduced  by  the 
defendant)  it  appears  that  Mrs.  O'Connor  and 
another  lady  were  standing  on  a  street  In  the 
dty  of  Bninswlck,  when  the  accused  ap- 
proached them,  and  asked,  **WU1  you  please 
tell  me  where  Capt  Dart  lives?"  and  Just  as 
he  said  this  he  snatched  a  pocketbook  con- 
taining 17.60  from  the  hand  of  Mrs.  O'Connor, 
and  ran  away  with  It  She  testified  that  she 
did  not  have  time  to  hold  onto  the  book,  It 
was  all  done  so  quickly;  that  she  just  had  It 
hi  her  hand,  as  ladles  usually  carry  pocket- 
boobs,  and  was  not  expecting  It  to  be  taken 
away  from  her,  and  was  therefore  not  graqi- 
iQg  it  unusually  tightly;  that  she  did  nothing 
at  all  to  prevent  him  from  taking  It;  that  she 
did  not  consent  or  object  to  his  taking  It,  as 
stae  did  not  have  time  to  do  either;  that  the 
accused  had  It,  and  was  gone,  before  she 
knew  it  The  court  charged  the  jury:  "If 
yon  shall  find  it  to  be  true  that  this  defendant, 
in  the  county  of  Glynn,  and  on  the  date  nam- 
ed, conUng  into  contact  with  Mrs.  Mary  O'Con- 
nor upon  the  sidewalk,  and  entering  into  some 
conversation  with  her,  or  propounding  some 
question  to  her,  or  to  others  who  were  with 
her,  if  yon  shall  find  that  she  held  her  purse 
openly  In  her  hand,  and  this  defendant.  In  full 
Tiew  of  her,  and  with  her  knowledge,  she  see- 
ing him,  suddenly  snatched  her  parse  and  its 
contents  from  her,  without  her  conswt,  and 
ran  off  with  It,  the  court  charges  you  that  if 
you  Bball  find  that  to  be  true,  and  that  this 
was  done  by  this  defendant  with  intent  to 
steal  the  same,  that  would  make,  under  the 
law  of  thiB  state,  a  case  of  robbery,  and  in 
such  event  It  would  be  your  duty  to  convict 
the  defendant"  There  was  a  verdict  find- 
ing the  accused  guilty  of  robbery.  He  mov- 
ed for  a  new  trial  upon  the  grounds  that  the 
verdict  was  contrary  to  law  and  tiie  evi- 
dence, that  the  charge  above  quoted  was  error, 
RUd  upon  other  grounds  not  necessary,  in  the 
view  which  we  take  of  the  case,  to  be  passed 
upon.  The  motion  was  overruled,  and  he  ex- 
cepted. 

The  question  which  controls  this  case  la 
whether  the  facts  as  proved  constitute  the  of- 
feilse  of  robbery,  which  Is  "the  wrongful, 
fraudulent,  and  violent  taking  of  money, 
goods  or  chattels  from  the  person  of  another 
by  force  or  intimidation,  without  the  consent 
of  the  owner."  We  have  no  difficulty,  In  de- 
ciding that  this,  under  the  facts,  Is  not  a  case 
of  robbery.  Section  1T7  of  the  Pmal  Code,  re- 
ferring, to  larceny  tvQfa  the  persout  tbe  general 
definition  of  which  Is  given  Iq  the  psecedlnji 


Intent  to  steal,  without  using  IntlmMatton,  or 
open  force  and  violence,  shall  be  wltta&i  this 
class  of  larceny,  thou;^  smne  small  force  be 
used  by  tiie  fliltf  to  poaseas  himself  of  the- 
property:  provided,  there  be  no  realstance 
the  owner,  or  Injury  to  his  person,  and  all  the 
drcmnstances  oi  the  case  show  that  tbe  thing 
was  taken,  not  so  much  against  as  wifliout 
the  consent  of  the  owner."  The  facta  of  this 
case  bring  It  clearly  within  tbe  provisions  of 
this  section.  The  accused,  without  using  any 
Intimidation,  suddenly  snatched  the  purs^ 
from  the  hand  of  Mrs.  O'Connor,  and  ran  off 
vrlth  It  There  was  no  Injury  to  her  person, 
nor  any  reidstance  or  struf^le  to  prevent  him 
from  taking  the  purse.  All  the  circomstnncea 
of  the  ease  show  that  the  purse  ms  taken, 
not  80  much  agulnst  as  without  her  consent 
The  charge  of  the  court  was  oreneous.  be- 
cause, under  the  hypothetical  case  stated  by 
the  court  without  more,  the  oftenae  would  not 
be  robbery,  but  would  be  larceny  froin  the 
person,  under  the  provislw  of  the  last-quoted 
section  of  tbe  Poial  Code.  In  Fannlng's  Case. 
60  Ga.  187,  the  accused  slipped  his  hand  Into 
a  lady's  outside  pocket  and  furtlv^  took 
therefrom  a  ptirse  of  mon^.  Before  he  got 
the  purse  entirely  out.  she  felt  the  hand.  aaA 
tried  to  sdw  U,  bat  the  thief  had  ancoeeded. 
and  tbe  purse  was  gone.  In  the  effort  of  Ute 
thief  to  extract  his  hand  and  tbe  purse,  the 
pocket  was  torn.  She  rushed  apon  hbn.  and 
canght  him  by  liie  coftt,  which,  In  his  strnggle 
to  escape,  was  1^  torn,  In  her  poisesslon.  It 
was  held  that  the  offense  was  larceny  from, 
the  person,  and  not  robbery,  because  there 
was  no  force  or  intimidation  in  the  act. 

Counsel  for  the  state  strongly  relies  upon 
Burke's  Case,  74  Qa.  372,  contending  that  the 
facts  there  and  those  in  ttie  case  at  bar  are 
autMtantlally  the  same.  But  there  Is  evidently 
not  a  full  statement  of  the  facts  In  that  caa^ 
as  It  Is  reported  In  74  Ga..  for  it  does  not 
appear  In  such  report  that  the  owner  of  the 
money  taken  by  Burke  made  any  resistance, 
but  simply  that  the  accused  grabbed  four  dol- 
lars from  his  hand,  and  ran;  that  the  owner 
called  after  him,  etc.  Yet  tbe  headnote. 
which  Is  sound  law,  Is  as  followa:  "Where, 
before  the  felonious  taking  of  money  1>y  one 
person  from  another,  the  lattxr  makes  resist- 
ance, and  the  taking  Is  not  <mly  without  bis 
consent  but  against  it  the  crime  Is  rot>bery. 
not  larceny  from  the  person."  The  record  of 
the  case  Is  not  at  hand,  but  the  recorded  opin- 
ion of  Mr.  Justice  Hall  Is  as  follows:  "The 
question  made  In  his  case  la  tnat  the  de- 
fendant, who  was  convicted  of  robbery,  was. 
under  the  evidence  aaduced  on  the  trial,  guilty 
ot  nothing  more  than  larceny  from  the  per- 
son. Both  tbe  judge  and  the  jury  who  tried 
the  case  were  of  a  different  opinion,  and.  If 
the  testimony  la  to  be  credited,  tb^  conchi- 
sion  seems  to  be  supported.  It  la.  Insisted 
tdftat  this  was  a  secret  sudden,  and  wrougtnl 
taking  by  ttie  defendant  ot  tiie  pnaeeittmr^ 
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compaDled  either  hy  force  or  Intimidation, 
one  or  the  other  of  which  Is  essential  to  con- 
stitute the  offense  of  robbery.  Code  1882,  H 
4389,  4410.  4412.  Accordlnff  to  the  laat-clted 
section  of  the  Code,  however,  where  tliere  ia 
'resistance'  hy  the  prosecutor,  and  'all  the  clr- 
cumstafices  of  the  case  show  that  the  thing 
was  taken  against  his  consmt,'  this  constitutes 
the  force  contemplated  by  the  law  defining 
robbery  as  one  of  Its  ruling  elements.  'If 
there  Is  a  strtiggie  to  retain  the  possession  of 
the  property  before  it  is  taken,  it  Is  the  "force" 
uf  our  Penal  Code.'  Long'a  Oiae,  12  Oa.  2M: 
Fauning's  Case.  6G  Ga.  167.  If  there  be  're- 
sistance' before  the  felonious  talking  is  com- 
plete, and  that  taldng  t>e  against,  not  simply 
without,  the  owner's  consent,  this,  too,  under 
our  Code,  18  robbery,  and  Is  one  of  the  de- 
cisive tests  distinguishing  It  from  larceny 
from  the  person.  There  was  In  this  case  evi- 
dence 1x>th  of  'resistance*  by  the  owner  and  of 
a  struggle  between  him  and  the  defendant 
before  the  money  was  snatched  from  bis  p»- 
son,  and  carried  away  by  defendant"  This 
last  sentence  In  the  opinion  In  Bnrfee's  Case, 
alone,  shows  the  difference  between  the  facts 
In  that  case  and  those  In  the  case  which  we 
are  now  ctmslderlng.  In  Doyle's  Case,  77  Qa. 
513.  the  prosecutor  agreed  to  treat  the  accused 
to  a  drink,  and  took  out  his  pocketbook  to  pay 
for  It.  He  had  the  book  In  one  hand,  and  In 
ttae  other  a  rubber  strap  which  he  bad  taten 
from  around  It  In  the  pocketbook  waa  a 
Bve-dollar  bill  with  one  end  sticking  out 
The  accused  extracted  It  from  the  book  with 
a  quick  Jerk,  and  passed  It  to  a  confederate, 
who  made  with  It  There  waa  no  strag- 
gle and  no  threats,  the  accused  merely  snatch- 
ed or  jerked  the  mimey  from  the  pod^etbook, 
which  the  prosecutor  beiA  In  bis  hand.  It 
was  held  that  these  facts  did  not  constitute 
the  offense  of  robbery,  and  the  ruling  was  put 
on  Burke's  Case,  supra.  Bfr.  Justice  Hall, 
who  also  delivered  the  opinion  In  that  case, 
said  that  In  Tiew  of  the  fact  that  almost  ev- 
ery eommnnlty  la  Infested  with  thieves,  who 
throw  unsuQWctlng  persons  off  their  guard, 
and  snatch  money  m  other  valuables  from 
their  persons,  the  court  unanimously  recom- 
mended to  the  general  assembly  that  such  of- 
fense be  made  robbery. 

Counsel  for  the  state  also  cites  Usom's  Case, 
97  Ga.  104,  22  8.  K  399,  but  In  that  case  there 
was  evidence  both  of  resistance  by  the  owner 
of  the  satchel  and  of  a  struggle  between  her 
and  tfae  accused  before  It  was  pulled  from  her 
hand,  and  the  case  Is  directly  In  line  with 
those  which  we  have  cited  above. 

The  distinction  between  robbery  and  lar- 
ceny from  Uie  person  pointed  out  In  ow  Penal 
Code  and  the  decisions  of  this  court  above  re- 
ferred to  li  one  tbat  la  geiwrally  recognised. 
"Snatching,  which  Is  a  sufficient  asportation 
In  simple  larceny,  carries  with  It  or  not  the 
added  violence  of  robbery,  according  as  It  Is 
met  or  not  by  resistance."    2  BIsh.  New  Cr. 


thing  from  the  bands  or  person  of  anotlier, 
without  any  struggle  or  resistance  by  the  own- 
er, or  any  force  or  violence  on  the  part  of  the 
thief,  does  not  ammmt  to  robbery."  21  Am. 
St  Bag.  Enc.  Law,  420,  and  cases  cited  In  note 
6.  "With  respect  to  the  degree  of  actual  'vio- 
lence,* where  the  taking  Is  effected  by  that 
means,  it  appears  to  be  well  settled  that  a 
suddeoi  snatching  from  a  person  uDawares  is 
not  sufficient."  2  Buss.  Cr.  (6th  Ed.)  p.  88. 
Judgment  reversed.  All  the  Justices  concur* 
ring. 


SMITH  V.  STATE. 

(Supreme  Court  of  G^eorgia.  March  14,  1899.) 
HomciDi— EviDENOB — ^Plight— MxmjAi.  Combat — 

JaBTIVUBLB  HOHIOIDB. 

1.  The  evideace  did  not  warrsnt  a  charge  of 
voluntary  manslaughter. 

2.  The  fact  that  one  who  tuts  done  aa  act 
whicti  may  amount  to  a  crime  Immediately  flees 
may  always  be  given  lo  evidence  as  tending  to 
show  gnilt,  but  sliould  always  be  considered  by 
the  jury  in  connection  with  the  motive  that 
Iironipted  it,  and,  at  most.  Is  only  one  of  a 
series  of  circumstances  from  which  guilt  may 
be  inferred. 

3.  The  provisions  of  law  relating  to  justifi- 
able homicide,  where  the  parties  had  been  en- 
gaged in  mutual  combat,  contained  in  section 
78  of  the  Penal  Code,  were  not  applicable  to 
the  facts  of  this  case. 

4.  When  two  or  more  persons  manifestly  In- 
tend and  endeavor,  in  a  riotous  and  tumultu- 
ons  manner,  to  enter  the  habitation  of  another, 
for  the  Durpose  of  assaulting  or  offering  per- 
sonal violence  to  any  one  being  therein,  and  one 
of  them,  to  prevent  such  entry,  is  killed  by  the 
occupant  of  the  house,  if  the  circumstances 
were  sufficient  to  excite  the  feare  of  a' reason- 
able man  that  such  entry  was  intended,  and 
the  killing  was  done  under  the  influence  of 
such  fears,  such  a  homicide  is  justiflable,  even 
though  the  assault  or  personal  violence  Intend- 
ed be  Isss  than  a  felony;  and  a  charge  that 
the  assault  intended  must  amount  to  a  ftiony 
was  error. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Gwinnett  coun- 
ty; N.  L.  Hutchtns,  Judge. 

Sam  Smith  was  convicted  ot  murder,  and 
brings  error.  Reversed. 

John  R.  Cooper.  Oscar  Brown,  and  J.  A. 
Perry,  for  plaintiff  in  error.  C.  H.  Brand, 
Sol.  Gen.,  for  the  State. 

LITTLE,  J.  The  first  two  grounds  of  the 
motion  for  new  trial  are  based  on  the  allega- 
tions that  the  verdict  la  contrary  to  law,  and 
without  evidence  to  support  it  Inasmuch  as 
the  case  goes  back  for  another  trial,  we  do 
not  pasB  upon  the  weight  of  the  evidence  In 
the  case. 

1.  The  next  ground  of  error  assigned  Is  that 
tiie  court  erred  In  charging  the  Jury  the  law 
In  relation  to  voluntary  manslaugbter.  We 
are  of  the  (Vinlon  tbat,  under  the  facts  la 
tbla  case,  there  was  no  evidence  wtaldi  an- 
thorlzed  a  chaise  on  the  law  of  miaataxf 
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wtttt  dlffeTent  (that  ts  to  aa^,  If  tliere  was 
any  proof,  or  a  legitimate  Infermce  fmn  Qie 
facta  In  erldence,  that  tiie  plaintiff  In  enw 
Blew  tile  deceased  as  tbe  reanlt  of  panion 
founded  on  auffldent  prorocatlon,  found  In 
the  ttespaas  of  the  deceaeed  on  tiie  property 
of  the  accused),  the  t^nse  of  which  he  would 
be  cuUt7  would  not  be  that  of  Ttduntary  man- 
slaughter.  Elrery  homldde  committed  as  the 
reault  of  passion  la  hy  no  means  to  be  classed 
as  Tolontary  manslaughter.  A  homldde, 
■when  done  la  the  absence  of  malice,  and  as 
the  nwnlt  of  a  sudden  heat  of  passion  en- 
gendered by  a  provocation  sufBclent  In  law 
to  Justify  the  passion,  la  graded  below  the 
crime  of  murder,  because  the  killing  la  tben 
partially  excused  on  account  of  tba  Justly- 
aroused  passion.  Nor  Is  It  always  necessaiy. 
In  order  to  grade  the  offense  as  voluntary 
manslaughter,  that  there  should  be  an  assault 
upon  the  person  killing,  to  Justly  the  exdte- 
ment  of  passion  which  Induced  the  homicide. 
Golden  v.  State,  25  Ga.  532;  Stokes  v.  State. 
18  Go-  17.  Our  Penal  Code  (section  95)  de- 
clares that  In  all  .eases  of  voluntary  man- 
slaughter there  must  be  some  actual  assault 
upon  the  person  killing,  or  an  atten^t  by  the 
person  killed  to  commit  a  serious  personal  In- 
jury on  the  person  killing,  or  other  equivalent 
drcumstonces  to  Juatlfy  the  excitement  of 
passion.  Assuming,  as  we  must,  under  the 
evidence,  that  the  deceased  was  a  trespaiser 
on  the  property  of  the  accused  at  the  tlm  .*  of 
the  homldde.  under  the  theory  of  the  state 
he  waa  a  mere  trespasser,  without  Intending 
to  Injure  the  person  or  property.  Under  gen- 
eral criminal  law.  neither  Insulting  nor  abu- 
sive words  or  gestures,  nor  trespasa,  nor 
breach  of  contract,  of  Oiemselves,  amount  to 
sufildent  provocation  for  an  act  of  resent* 
ment  likely  to  endangor  life.  A  mere  f^s- 
pass  on  property,  less  than  that,  to  project 
whldi,  our  Code  makes  It  JustlBable  homi  <Ue 
to  kill  the  trespasser,  may  be  resisted  by  any 
reasonable  or  necessary  force,  short  ct  taking 
or  endangering  life.  Clarke.  Cr.  Law,  p.  US. 
It,  In  the  course  of  a  struggle  to  prevent  snch 
a  treq;>aBB,  the  use  of  reasonable  and  neces- 
sary force,  ^ich  the  owner  la  entitled  to 
use,  a  strufigle  and  combat  enaue,  then,  wheth- 
er the  dayer  la  Justified,  or  guilty  of  murder 
or  voluntary  manslaughter.  Is  to  be  deter- 
mined by  other  rules,  not  necessary  here  to 
he  discussed.  According  to  ihe  evidence, 
there  was  no  attempt  to  remove  the  treftpass- 
er;  bat  the  theory  of  the  state  Is  that  the 
plaintiCF  In  error,  with  malice,  or  actuated  by 
the  si^rlt  of  revenge,  deliberately  shot  the 
accused  while  standing  In  the  yard  of  the 
latter,  when  there  was  no  necessity  for  him 
to  do  so  to  protect  his  habitation  or  family, 
and  no  drcumstances  at  the  time  to  Jnsti^  a 
passion  which  caused  him  to  shoot  the  de- 
ceased. The  theory  of  the  defendant  was 
that  he  shot  and  killed  the  deceased  to  pre* 
vent  hfan  from  entering  his  house,  which  he 


The  la.  e  Is  a  deariy-deOned  one.  If  tb*' 
theory  I  the  defendant  be  supported  by  the 
facts,  '  J  was  not  guOly  of  any  offense,  but 
was  e-  tlrely  Jnatlfled.  U  the  theo^  of  the 
state  'e  correct,  then  the  erime  was  murder. 
Dndei  the  evidence,  there  seemed  to  have 
been  -  ddlberate  shooting  on  the  part  of  the 
dec(  •  ..ed,  not  as  the  result  of  paaskm,  nor  in 
a  s^  ggle;  nor  was  there  any  mntnal  combat, 
nor  1  ny  evidence  of  an  attempt  by  the  ^yer 
to  i  move  the  treiqsasser  from  Us  premises 
otherwise  than  hy  deHberately  shooting  bUn 
down.  The  evidence  In  this  case  Is  remark- 
aUe,  not  for  what  tite  witnesses  who  went  to 
the  house  of  the  accused-  ^th  the  deceflBe.1 
say  as  to  the  fkcts  of  the  homldde.  but  as  to 
what  tb^  do  not  say;  and,  although  three 
of  th«n  were  present  at  the  tfane  on  the 
premises  of  the  accnsed,  no  dear  account  is 
rendered  any  of  them  as  to  the  tBctn  of 
the  homicide.  But  from  the  evidence  of  these 
witnesxes,  and  circumstances  shown  tgr  other 
witnesses,  we  fall  to  And  any  drcumstances 
estobUshlttg  the  prop(»Itlon  ttiat  the  ahootlng 
was  the  result  of  passion.  This  being  true, 
a  charge  relating  to  voluntary  manslaughter 
was  error.  Nor  can  a  conviction  for  this  of- 
fense stand,  under  the  evidence  disclosed  in 
the  record.  Dyal  v.  State,  87  Oa.  42S.  25 
S.  E.  319. 

2.  Anothw  ground  of  the  motion  for  new 
trial  alleges  that  the  court  erred  In  cnarglng 
on  the  subject  of  flight  The  language  of  the 
court  on  this  SUbJed  Is  as  follows:  "Some- 
thing has  been  said  upon  the  subject  of  flight. 
The  rule  oa  that  subject  Is  that  where  one 
commits  an  act  that  amounts  presumptively 
to  afifcrime,  and  tiie  party  who  commits  the 
adBjnmedlatdy  flees  from  the  processes  and 
oflleers  of  the  law,  to  avoid  arrest  or  trial. 
tta  presumption  would  be  authorized  that  he 
fle  .  from  the  consdousness  of  guDt.  That 
pr  .sumption  can  be  rebntted  by  showing  that 
flight  was  not  from  a  sense  of  consdous 
guilt,  but  for  other  reasons."  It  may  l>e  that 
the  principle  stated  by  the  judge  lo  his  cha^" 
Is  a  corred  one,  and  if  the  propositions  that 
the  accused  immediately  flees  from  the  pro- 
cesses and  officers  of  the  law.  and  that  such 
flight  was  for  the  purpose  of  avoiding  arrest 
or  trial,  be  assumed,  the  conduslons  which 
fdlow  are  legal  and  natural.  But.  whether 
BO  or  not.  the  charge  as  to  the  law  of  pre- 
sumptions which  applies  to  the  flight  of  one 
who  is  charged  with  the  commission  of  an 
offense,  or  has  done  an  act  which  may  amount 
to  a  crime,  was  too  strongly  put,  and,  without 
qualification,  does  not  correctly  lay  down  the 
principle  applicable  under  the  facts  of  this 
case.  Mr.  Wharton,  in  his  work  on  Criminal 
Evidence  (section  750),  in  treating  this  sub- 
ject, Bays:  "When  a  suspected  person  at- 
tempts to  escape  or  evade  a  threatened  prose- 
cuttfm.  It  may  be  argued  that  he  doev  9<t 
from  a  consciousness  of  guilt;'  and.  though 
this  Inference  la  by  no  means  strong  (mou^ii 
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wbich  guilt  may  be  inferred."  Andjj;furUier 
trratlDg  the  subject,  be  also  myv:  "Ttee  ques- 
tion, It  cannot  be  too  often  reputed,  fii&lmply 
one  of  inductive  probable  reasoning  from  cer- 
tain established  facts.  AU  the  courts  oiii  do. 
when  such  Inferences  are  Invoked,  Is  v  say 
that  escape,  disguise,  and  similar  acts,  o'Tord, 
Id  connection  with  other  proof,  the  b&jltKtfrom 
which  guilt  may  be  inferred;  but  this  &iinld 
be  qualified  by  a  general  statement  olis 
countervailing  considerations  incidental  to  a 
conaprehenslTe  view  of  the  question.  Under- 
hiU,  in  his  treatise  on  Criminal  Evidence  (sec- 
tion 119,  citing  State  v.  Jackson,  95  Mo.  623, 
8  S.  W.  749;  People  v.  Petmecky,  2  N.  Y. 
Cr.  R.  450),  says:  "It  cannot  with  correct- 
ness be  said  that  the  flight  or  attempted  flight 
of  the  accused  before  his  arrest,  taken  alone, 
raises  any  legal  presumption  of  guilt,  or  that 
his  flight,  without  regard  to  the  motive  which 
prompted  it,  Is,  in  law,  evidence  of  guilt. 
At  tlie  most,  it  Is  only  a  circumstance,  to  be 
considered  by  the  Jury  with  the  reasons  that 
prompted  it,  tending  to  show  guilt,  or  by 
which  an  inference  of  gulli  may  be  raised, 
and  It  has  no  probative  force  unless  it  ap- 
peare  that  the  accused  fled  to  avoid  arrest 
or  imprisonment"  In  the  case  of  Hickory  ; 
V.  S.,  160  U.  S.  408,  16  Sup.  Ct.  327,  it  was 
ruled  that  the  flight  of  the  accused  is  a  pre- 
sumptloD  of  fact,  not  of  law,  and  Is  merely 
a  circuiustance  tending  to  Increase  the  proba- 
bility .of  the  defendant's  being  the  guilty  per- 
son, which  is  to  l>e  weighed  by  the  jury  like 
any  other  evidentiary  circumstance.  See  Peo- 
ple V.  Wong  Ab  Ngow,  M  Cal.  151.  And 
Buch,  also.  Is  the  ruling  of  our  own  court 
Jesse  V.  State,  20  Oa.  156-166;  Sml  v. 
Ptate,  63  Ga.  170;  Sewell  v.  State,  76  Ga.  36. 
The  judge  in  this  case  charged  that  tbe  ule 
was,  where  one  immediately  flees  to  avoif*  -ar- 
rest or  trial,  that  the  presumption  woulclvbe 
authorized  that  he  fled,  from  the  consctuos- 
ness  of  gnllt  This  we  think  was  not  a  fair 
presentation  of  the  law  of  this  case,  for  there 
vras  evidence  tending  to  show  tbe  flight  was 
not  from  the  officers  of  the  law,  but  to  es- 
cape violence  from  the  companions  of  the  de- 
deased;  and  the  court  made  no  qualification 
of  Its  charge,  appropriate  to  the  evidence  just 
mentioned.  Flight  Is,  at  most,  only  a  dr- 
cmnstnnce  which  may  be  weighed  by  the' 
Jnry,  in  connection  with  other  circumstances, 
to  determine  guilt,  and  is,  of  Itself,  no  such 
circumstance  ai  autiiotlzea  tiie  Jury  to  iwe- 
Bmne  guilt. 

S.  Another  ground  of  the  motion  for  new 
trial  is  that  the  court  erred  In  charging  the 
Jury  the  provisions  of  section  78  of  the  Penal 
Code,  tn  relation  to  the  homicide  of  a  person 
where  the  killing  must  be  done  Id  order  to 
save  the  life  of  the  slayer.  It  mast  be  ap- 
parent that  the  law  of  this  section  of  tbe 
Code  Is  wholly  inapplicable  to  a  case  of  this 
character.  The  provisions  of  this  section  ap- 
ply cmly  to  cases  oi  mutual  combat,  where 


It  is  only  justifiable  to  slay  his  adversary  aft- 
er a  bona  fide  ^ort  to  avoid  all  further  diffi- 
culty. PoweU  V.  State,  101  Ga.  9,  29  S.  B. 
S09.  The  slayer  Is  protected  only  In  cases  in 
whlcb  tbe  provisions  of  this  section  apply, 
when  the  killing  was  done  as  an  absolute 
necessity  to  save  bis  own  life,  and  only  In 
cases  when  It  appears  that  the  person  killed 
was  the  assailant,  or  that  the  slayer  had.  In 
good  faith,  endeavored  to  decline  any  further 
struggle  before  be  Infilcted  the  mortal  woimd. 
There  was  no  evidence  of  any  mutual  combat 
between  the  deceased  and  tbe  accused  pre- 
ceding this  homicide.  On  the  contrary,  the 
accused  was  In  his  house,  and  the  deceased 
on  his  premises,  without  the  house.  There 
was  no  evidence  of  quarreling  between  them, 
nor  of  any  attempt  at  flight;  and  tbe  rules 
which  determhie  tbe  guilt  or  Innocence  of  the 
defendant  are  not  to  be  found  in  these  pro- 
visions of  law. 

4.  An  exception  Is  takai  to  the  charge  of 
the  court  which  Instructed  tbe  jury  as  foUows: 
"If  persons  assemble  before  another's  house, 
and  actually  advance  on  him.  and  render  It 
necessary  for  his  protection,  or  make  anch 
demonstrations  as  to  excite  the  fears  of  a 
;  reasonable  man  that  It  was  their  in^tlon  to 
commit  a  felony  on  him  or  some  member  of 
his  family,  he  would  be  justified  in  shooting 
them;  but,  If  they  merely  threaten  to  commit 
violence,  he  is  not  Justifiable  In  shooting  untlt 
he  liaa  warned  tbem  off."  We  do  not  think 
thid  Is  a  fair  presentatloo  of  the  provi- 
sions of  our  law  which  afford  protection  to 
one;  who  resists  an  Invasion  of  tbe  house 
in  which  he  dwells.  8ectl<m  70  of  the  Penal 
Code  declares  that  It  Is  jnstiflaUe  homldde 
for:  one  to  kill  a  person  who,  in  connection 
with  another  or  others,  manifestly  intends 
ani  endeavors.  In  a  riotous  and  tumultuous 
manner,  to  enter  the  habitation  of  another 
for>the  purpose  of  assaulting  or  offering  per- 
sonal violence  to  any  person  dwelling  or  be- 
ing therein.  It  was  held  In  the  caae  of  Hud- 
gins  V.  State,  2  Oa.  173,  that  this  [unvlsion 
of  the  Penal  Code  does  not  apply  to  a  single 
individual,  but  contemplates  the  Joint  action 
of  two  or  more  persons,  and  that  under  this 
section  tbe  killing  is  Justifiable  when  the 
assailant  designed  entering  tbe  habitation 
tor  the  purpose  of  assaulting,  or  of  offering 
any  personal  violence  to,  one  of  the  Inmates. 
So  that  this  case  establishes  two  proposi- 
tions.—that  under  this  provision  of  the  Code 
it  is  Justifiable  homicide  for  one  to  kill  an- 
other who.  In  company  with  some  person  or 
with  other  persons,  Intends  and  endeavors. 
In  a  riotous  and  tumultuous  manner,  to  enter 
his  habitation  for  tbe  purpose  of  assaulting 
or  offering  personal  violence  to  any  person 
therein,  and  that  It  is  not  necessary,  in  order 
to  justify,  that  such  personal  violence  shall 
amount  to  a  felony.  Tn  tbe  case  of  Caldwell 
V.  State,  34  Ga.  10.  where  a  numbra  of  per- 
sons went  to  tbe  house  of  another,  and  en- 


Digitized  by  Google 


wlnaow,  and  wu  snot  oj  tne  prosecator  tti 
the  act,  tbis  court  Held  that  a  fair  teat 
wfaetber  the  proaecutor  wac  goUty  of  mur- 
der, or  eren  of  manalaaghter,  waa  wheth^ 
the  panon  killed  was  Tlolently  and  unlaw- 
fully entertn;  bis  dwdllng.  Again,  under 
tlie  prorlBkms  of  aectkm  72  of  the  Penal 
Oode,  If,  after  pennaalon,  remonatrance,  or 
other  gfflitle  measure  tiaed,  a  forcible  attach 
and  iDTaakm  on  the  habitation  of  another 
cannot  be  prevented,  It  la  Juatlflable  homi- 
cide to  kilt  the  pcraon  so  forcibly  attacking 
and  invading  the  habitation  of  another;  but 
It  most  appear  that  sach  killing  waa  abso- 
iQtdy  necessary  to  prerent  such  attack  and 
Inradon,  and  that  a  serious  Injury  was  In* 
tended,  or  might  accrue,  to  Qie  pwson,  prop- 
erty, or  family  of  the  person  killing.  Under 
the  proTlBloas  of  these  two  sections  of  oar 
Code,  it  mnst  be  apparent  that  the  court 
erred  In  charging  the  Jury  as  complained  of. 
It,  as  a  matt«  of  fact,  the  eTldence  shows 
that  more  than  one  persMi,  acting  in  concert 
and  tn  the  prosecutlm  of  a  joint  enteiprlae, 
went  to  the  house  of  the  plslntilf  In  error, 
then,  whether  the  proTlslons  of  section  70  of 
the  Penal  Code,  above  referred  to,  would  ap- 
ply, depends  entirety  upon  whether  they,  or 
ime  of  than,  in  the  prosecution  of  socb  com- 
mon intrat,  manifestly  Intended  and  endeav- 
ored.  In  a  riotous  and  tumnltuoua  manner, 
to  enter  his  house  for  the  purpose  of  aasanlt- 
ing,  or  offering  personal  violence  to.  any  per- 
son therein.  Then,  If  the  defendant  shot  and 
killed  one  of  such  persona  so  intendlDg  and 
endeavorlDg  to  enter,  It  wonld  be  justiflable 
homicide.  If,  however,  only  one  of  such  per- 
sons made  a  forcible  attack  and  attempt  to 
Invade  the  habitation,  aftsr  persnaaton,  re- 
nionstranoe,  or  other  gentle  measnres,  and 
snch  attack  and  Invasion  eovld  not  otherwise 
be  prevented,  It  waa  jnstiflaUe  homicide  to 
kill  the  person  so  making  the  attack  and  in- 
vasion. And  this  Is  manifesOy  light  The 
law  protects  not  only  the  person  and  the 
property  of  the  dtlzen,  but  It  iKOtecta  his 
borne,  whether  it  be  a  hut  or  a  palace;  and 
he  who  aeeks  in  a  violent  manner  to  enter 
that  hat^tlon,  and  will  not  heed  the  r»- 
monstrance  or  persnashm  of  the  owner,  but 
eontinnes  the  attack  and  InvasioD,  intending 
to  do  a  serious  Injury,  either  to  the  person 
who  resides  there,  to  hie  house,  or  to  some 
member  of  the  family,  forfeits  bis  life;  and 
be  who,  In  good  faith,  under  such  circum- 
stances, takes  the  life  of  the  person  so  in- 
vading bis  borne,  Is  guiltless  of  crime,  and  Is 
acting  In  the  due  protection  ot  himself  and 
his  family.  We  do  not  say  that  the  facta 
show  that  the  ^Intlff  In  error  is  thus  pro- 
tected, but  these  are  the  prlnclides  of  law 
which,  on  hie  theory  of  the  case,  should  have 
been  given  in  charge  to  the  jury;  and  the 
charge,  as  complained  of,  did  not  present,  as 
w«  GOBsidsx;  the  prorWons  of  law  which 


committea  no  error  m  its  cnarge  to  tne  jury 
which  calls  tti^  a  raveraal  of  its  Judsment. 
Judgment  reversed.  All  the  justices  ooocar- 
rlng. 


MOBOAN  STATE. 
(Bnpreme  Coort  ot  Ocorgia.  March  14  1899.> 
MAJHUusHTsa— BriDBHoa. 
Uader  the  evidence  for  the  state,  the  jnry 
would  have  been  aothorized  to  find  the  accused 
guilty  of  murder.  The  evidence  for  the  accused 
wonld  have  authorized  his  acquittal.  Under  no 
view  of  the  case  would  a  convictioa  for  volunta- 
ry manslaoghter  be  justified.  It  waa  therefore 
error  to  charge  the  jury  the  law  of  volnntar; 
manslaughter,  and  a  verdict  finding  the  accused 
guilty  of  that  offense  should  have  been  get 
Slide.  The  case  should  be  tried  again,  and,  if 
the  evidence  is  sobstaBtiatly  the  saoM  aa  at  the 
previous  trial,  the  accused  should  be  either  con- 
victed ot  murder  or  acquitted.  Dyal  t.  State. 
25  S.  E.  819,  97  Oa.  Smith  v.  State  (this 
day  decided)  32  S.  E.  851. 
(SyUabos  by  th«  Conit) 

Bmr  from  superior  court,  Wi^ne  county; 
J.  L.  Sweat,  Jiidgb 
Berry  Morgan  was  convicted  of  voluntary 

manslaughter,  and  brings  error.  Beversed. 

J.  W.  Poppell,  BraoUey  &  Bennet,  A.  D. 
Gale.  Owens  Johnson,  and  W.  G.  Brantley, 
for  plaintiff  Lo  error.  John  W.  Bennett.  SdL 
Gen.,  for  the  Stat& 

PBR  CURIAM.  Judgment  reversed. 


WATERS  V.  LEWIS. 

(Supreme  Court  of  Georgia.   Mardi  15^  1S99.) 

Cuno  OK  Tma— iHfUKonoa  asMaaiaiiw 
TassPAss. 

1.  A  mere  verbal  claim  to*  or  assertion  of 
ownership  In,  property,  is  not  such  a  dond  up- 
on the  title  of  the  owner  as  can  be  removed  by 
equitable  proceedings. 

2.  Except  in  a  case  specially  provided  for  by 
statute,  equity  will  not  interfere  to  restrain  a 
trespass,  nnless  the  injoir  la  irreparable  in 
damages,  or  the  trespasser  is  insolvent,  or  there 
exist  other  drcumstances  wbidi.  In  the  discre- 
tion of  the  court,  render  the  interposition  of 
this  writ  necessary  and  proper. 

(Syllabus  by  the  Court) 

Error  from  aaperlor  court,  <?inifhym  county; 
B.  Falligant.  Judge. 

Action  by  Sarah  Lewis  against  David  Wa- 
ters. Judgment  for  plaintiff.  Defeudaat 
brings  error.  Reversed. 

Alexander  Sc  Hitch,  for  pUtetIB  In  error. 
OlgDDUat  &  Btabbs,  for  deffendaitt  Id  enor. 

FISH,  J.  Sarah  Lewis  broogikt  her  equi- 
t^e  petltloo  against  David  Waters,  In  which 
she  alleged;  io  substance,  that  she  was  the 
owner  and  to  possession  of  a  certain  parcel  of 
land  In  the  city  of  Savannah;  that  she  poi^ 
chased  the  land  bom  on*  Eva  Johnson,  who 


uuuur  tui  aifretiiueni;  uib(,  upon  lae  couipieii(»i 
of  the  payments,  Era  Johnson  would  make 
her  a  sufflclect  deed  of  conTeyance  to  the 
property;  that  such  conveyance  was  ncTer 
made;  that,  subsequent  to  such  purchase,  Eva. 
Johnson  had  intermarried  with  David  Waters, 
and  died,  and  after  her  death,  the  lot  being 
vacant,  David  Waters,  knowing  that  petitioner 
had  paid  for  the  same  and  was  entitled  to  a 
deed  thereto,  and  in  fraud  of  her  rights,  set 
up  a  claim  to  the  land,  as  the  sole  heir  at 
law  of  bU  deceased  wife.  Eva,  and  had  a 
house  erected  thereon,  and  actually  took  pos- 
session of  the  premises  under  his  pretended 
and  fraudulent  claim;  that  [wtitlouer,  from 
time  to  time,  made  d«nand  upon  him  to  sur- 
render the  proi)erty,  but  be  refused  to  do  so, 
and  continued  to  claim  the  same  until  April, 
1895,  when,  the  premises  being  vacant,  peti- 
tioner took  possession  thereof,  and  had  since 
retained  [Kwsession.  Plaintiff  further  averred 
that  "said  claim  of  David  Waters  to  the  land 
Is  fraudulent,  and  without  foundation  in  fact; 
that  the  said  claim  is  such  that  It  operates  to 
cast  a  cloud  upon  her  title,  and  has  been  and 
Is  being  vexatiously  and  Injurloudy  used 
against  her  by  the  said  David  Waters,  who 
has  instituted  proceedings,  both  civil  and  crim- 
inal, against  her  foe  forcible  entry  and  detain- 
er; that  the  witnesses  within  whose  knowl- 
edge the  facts  within  set  forth  rest  are  of 
great  age,  and  tbeir  evidence  Is  likely  to  be 
lo£Ft  by  the  death  of  said  witnesses;  and  that 
your  petitioner  cannot  Immediately  and  ef- 
fectivdy  protect  herself  and  maintain  her 
rights  by  any  cousse  of  proceeding  open  to 
lier  except  by  an  application  to  this  court  to 
Administer  equitable  reUef  In  the  premises." 
The  prayers  for  relief  were  "(1)  that  the  said 
David  Waters,  and  all  parties  who  dalm,  or 
may  hereafter  claim,  by,  through,  or  under 
him,  may  be  enjoined  from  entnlng  upon  the 
said  land,  and  from  seeking  to  assert  said 
claim;  (2)  that  a  decree  or  judgpaent  of  this 
court  be  granted  declaring  said  claim  of  the 
said  David  Waters  fraudulent  and  void."  To 
this  petition  the  defendant  filed  a  general  de- 
murrer, which  was  overruled,  and  the  defend- 
ant excepted. 

1.  A  cloud  upon  the  title  of  the  true  owner 
of  land,  such  as  may  be  removed  In  equitable 
proceedings,  is  some  deed.  Instrument,  or  oth- 
er writing  which  by  itself,  or  In  connection 
with  proof,  (rf  possession  by  a  former  occupant, 
or  other  extrinsic  facts,  gives  the  claimant 
thereunder  an  apparent  right  in  or  to  the  pT09- 
erty.  Civ.  Code,  Sfi  4802,  4893;  Thompson  v. 
Iron  Co.,  91  Ga.  538,  17  S.  E.  GC3;  2  Am.  & 
Eng.  Knc.  Law  (1st  Ed.)  p.  298;  3  Pom.  Eq. 
Jur.  I  1898.  A  mere  verbal  claim  to,  or  oral 
assertion  of  ownership  In,  property  Is  not  such 
a  cloud  upon  the  title  of  the  owner.  Parker 
V.  Shannon,  121  lU.  432,  13  N.  B.  155.  The 
petition  shows  that  the  only  claim  that  the 
defendant  Is  eettlng  up  to  the  property  is  an 


YOiu.  one  ooes  not  pray  lo  nave  any  lusiru- 
ment  canceled  or  any  proceeding  set  aside.  It 
Is  clear,  therefore,  that  her  petition  shows  no 
such  cloud  upon  her  title  as  she  can  have  re* 
moved. 

2.  The  plaintiff  prayed  that  "David  Waters, 
and  all  parties  who  claim,  or  may  hereafter 
claim,  by,  through,  or  under  him,  may  be  en- 
joined from  entering  upon  said  land.".  The 
rule  Is  that,  except  in  a  case  specially  pro- 
vided for  by  the  statute,  equity  will  not  in- 
terfere to  restrain  a  trespass,  unless  the  injury 
Is  Irreparable  In  damages,  or  the  trespasser  Is 
insolvent,  or  there  exist  other  circumstance 
which,  in  the  discretion  ol  the  court,  render 
the  Interposition  of  this  writ  necessary  and 
proper.  Civ.  Code,  §  4916.  There  are  no  al- 
legations In  the  plaintiff's  petition  whkdi  bring 
her  case  within  this  rule.  It  follows  that  the 
court  erred  In  overruling  the  deonnrer.  Judg- 
ment reversed.  All  the  Justices  conciirrUig. 


PUTZEL  T.  RICE. 
(Supreme  Court  of  Oeorgla.   March  15,  >886.) 
AppbaI/— Rsvnw— -DKnAt  or  Naw  Tbiau 
No  excjjition  was  made  to  the  charge  of 
the  court.   There  was  some  evidence  to  support 
the  verdict,  and,  as  the  trial  judge  was  satis- 
fied therewith,  this  court  will  not  interfere  with 
his  discretion  in  overruling  the  motioit  for  a 
new  trial. 
(Syllabni  by  the  CouR.) 

Error  from  anperlor  court.  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Action  between  CSiarlle'BIce  and  M.  O.  Put- 
zel.  Prom  the  Judgment,  Pateel  brings  error. 
Affirmed. 

Estes  &.  Jones,  for  plaintiff  In  error.  Hon* 
roe  O.  Ogden,  for  defendant  in  error. 

P£B  CURIAM.   Judgment  affirmed. 


OVERSTREBT  t.  RAWLINOS  eC  Sl. 
(Sepreme  Coort  of  Georgia.   March  16,  1890.) 

FnrB^APPaoPEii.TioN. 
All  fines  Imposed  by  a  judge  of  the  county 
court  upon  persons  convicted  of  a  violation  of 
the  laws  of  this  state  are  required  to  be  paid 
over  to  the  county  treasurer:  and  this  is  true 
whether  the  conviction  is  had  upon  an  accusa- 
tion in  the  county  court,  or  upon  an  indictment 
or  presentment  found  In  the  superior  court,  and 
transferred  to  the  county  court  for  trial.  The 
county  judge  has  no  authority  to  pay  any  part 
of  such  fines,  either  to  the  officers  of  his  own 
court  or  the  officers  of  the  superior  court  In 
payment  of  tbeir  insolvent  costs  aceming  ia 
his  court. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Screren  eoimtr; 
R  L.  Gamble,  Judge. 

Application  of  B.  T.  Rawllnga  and  othem 
tor  a  writ  ctf  mandamus  acaUwt  E.  K.  Orer- 


RawUngB  &  Haidwlck  and  H.  B.  White,  for 
defendants  In  error. 

COBB,  J.  This  case  arose  opon  a  petition 
by  certain  officers  of  the  superior  court  of 
Screven  county  for  a  writ  of  mandamus 
against  the  Judge  of  the  county  court  of  that 
county.  The  facts  appearing  In  the  record 
are,  in  substance,  as  follom:  At  the  Novem- 
ber  term,  1897,  of  the  superior  court  of  Scre- 
ven comity,  a  large  number  of  Indictments 
In  misdemeanor  i-ases  were  transferred  to 
the  county  court  for  trial.  In  some  of  these 
cases  the  persons  accused  were  acquitted, 
while  in  others  nolle  prosequis  were  entered 
on  the  Indictments,  so  that  the  costs  due 
petitioners  for  services  therein  became  insol- 
vent and  uncollectible.  The  county  Judge  has 
on  hand  the  sum  of  $600  which  has  been 
collected  by  him  in  payment  of  the  fines  Im- 
posed in  two  of  the  transferred  cases  In  whlcb 
convictions  were  bad.  The  petitioners  have 
been  paid  all  the  costs  due  them  by  reason  of 
their  services  In  these  two  cases.  Tlie  coun- 
ty Judge  refused  to  pay  petitioners  out  of  the 
fund'In  hlB  hands  the  Insolvent  costs  due  them 
for  services  In  the  transferred  cases,  other 
than  the  two  in  which  fines  were  collected, 
and  his  refusal  so  to  do  is  made  the  basis  of 
the  application  for  the  writ  of  mandamus. 
On  these  facts,  the  Judge  of  the  superior  court 
granted  a  mandamus  absolute  against  the 
county  Judge,  and  he  excepted. 

The  precise  question  which  Is  presented  In 
the  present  record  does  not  seem  to  have 
ever  been  passed  upon  by  this  court.  No  case 
whlcb  was  referred  to  In  the  argument  la 
controlling  upon  the  matter,  and  we  have 
been  unable  to  find  any  which  Is  directly  In 
point  The  question  now  before  us  was  not 
Involved  either  In  Be  Speer,  M  Ga.  40,  or  In 
Greer  v.  Hudson,  74  Ga.  817.  The  original 
county  court  act  provided  that,  "when  a  party 
Is  adjudged  liable,  In  a  criminal  proceeding, 
to  pay  costs,  or  fines,  or  both,  the  same  shall 
be  collected  as  costs  and  fines  are  c(^lected 
In  the  superior  courts.  Whatever  fines  and 
forfeitures  are  collected  by  virtue  of  the  sen- 
tence or  Judgment  of  the  county  judge,  shall 
be  collected  and  paid  over  to  the  county 
treasurer  of  each  county."  Code  1882,  8  300. 
In  1872  an  amendment  to  the  county  court 
act  was  adopted,  which  provided  that  when- 
ever an  Indictment  for  a  misdemeanor  shall 
be  transferred  to  the  county  court  for  trial, 
and  the  party  on  trial  shall  be  adjudged  liable 
to  pay  costs  or  fines,  or  both.  It  shall  be  the 
duty  of  the  county  Judge  "to  collect  the  same, 
as  costs  and  fines  are  collected  lu  the  superior 
courts;  and,  when  collected,  l)efore  paying 
over  the  same  to  the  county  treasurer,  to  de- 
duct therefrom  the  costs  due  to  the  solicitor 
general  and  clerk  of  the  superior  court,  and 
to  pay  tike  aame  over  to  said  officers,  or  retain 


inai,  as  to  an  cases  originaEmg.m  me  conniy 
court  where  fines  are  Imposed,  It  is  the  duty 
of  the  county  Judge  to  pay  the  fines  to  (be 
county  treasurer,  and  It  would  seem  that  the 
same  Is  true  of  cases  transferred  from  the 
superior  ooort;  there  being  no  authority  in 
the  act  of  1872  for  the  county  Judge  to  retain 
any  amount  other  than  the  costs  due  to  the 
solicitor  general  and  the  derit  of  the  superior 
court  In  each  case  In  which  he  may  collect 
such  costs.  A  strict  construction  of  the  sec- 
tion would  reqnlre,  not  only  that  he  should 
pay  -the  fines  Into  the  county  treasury,  but 
that  he  should  also  pay  to  the  treasurer  the 
costs  due  the  sheriff,  or  other  officers  not 
named  In  the  section,  as  welt  as  the  Jail  fees 
and  the  fees  due  witnesses.  That  the  law 
required  all  fines  collected  by  the  coun- 
ty Judge  to  be  paid  to  the  county  treasurer 
seems  to  have  been  the  opinion  entertained 
by  the  codlflers  of  the  Code  of  1895.  Section 
771  of  the  Penal  Code,  which  dedares  that 
"fines  and  costs  shall  be  collected  as  they  are 
in  the  superior  court,  and  all  fines  shall  be 
paid  over  to  the  county  treasurer,"  Is  a  part 
of  the  county  court  act  of  1872.  which  was 
originally  embodied  In  section  300  of  the  Code 
of  1882,  which  we  have  quoted  above;  while 
section  316  of  that  Code,  which  contained  the 
amendment  of  1872  in  reference  to  the  col- 
lection of  costs  lu  transferred  cases,  la  en- 
tirely omitted  from  the  Code  of  1806,  and 
no  reference  Is  made  thereto  In  any  way.  If, 
however,  section  771,  above  quoted.  Is  care- 
fully read.  It  will  be  seen  that  It  was  Intend- 
ed to  make  provision  for  all  of  the  cases  which 
were  covered,  both  by  sections  300  and  315 
of  the  Code  of  1882.  This  is  undoubtedly 
true,  if  we  have  properly  construed  section 
815.  It  Is  not  contemplated  by  the  county 
court  law  that  the  county  Judge  should  be  a 
disbursing  officer  as  to  anything  except  the 
costs  collected  by  him  for  the  officers  of  his 
court  and  officers  of  the  superior  court.  All 
fines  collected  by  him  must  be  paid  over  to 
the  county  treasurer.  Seotlon  775  of  the  Pe- 
nal Code  provides  that  Insolvent  costs  doe 
baillfls  "shall  be  paid  from  the  fines  and  for- 
feitures paid  to  the  county  treasurer  from 
cases  In  the  county  court."  Section  776  de- 
clares that  Insolvent  costs  doe  Justices  and 
constables  "shall  be  paid  out  of  the  fines  and 
forfeitures  In  this  court  In  the  same  manner 
as  costs  of  the  bailiff  are  paid."  We  know 
of  no  law  which  authorizes  the  coanty  judge 
to  pay  either  to  the  officers  of  his  own  court 
or  to  the  officers  of  the  superior  court  any 
part  of  the  fines  collected  by  him.  If  the  offi- 
cers  of  the  county  court  or  the  officers  of  the 
superior  court  have  any  claim  upon  the  fund 
now  In  the  hands  of  the  county  Judge  of 
Screven  county,  they  must  assert  the  same 
after  the  fimd  has  been  paid  over  to  the 
county  treasurer.  See.  In  this  connection. 
Pen.  Code.  H  774,  1092-lOH,  lOOG;  Gamble 


ring. 


whuton  t.  south  Carolina  *  g.  b. 

CO. 

(Supreme  Court  of  Georgia.    Marcb  16.  1899.) 

INJITRT  TO  EkPLOTS — COKTBIBDTOBT  NBGLIQBNOB. 

When,  in  the  trial  of  an  action  brought  by 
the  widow  of  a  condnctor  against  a  railroad 
compan;  for  Mb  homicide,  it  affirmativdy  ap- 
peared from  the  evidence  that  be  was  in  chnrce 
of.  and  directing,  the  movements  of  the  train 
by  which  hte  dmth  was  cansed,  and  that.  In- 
stead of  'wfiUnhiy  Unurif  to  the  line  of  his  du- 
ties on  that  occaaion.  which  did  not  include 
roiipIiDg  and  uncoupling  cars,  he  voluntarily, 
and  in  the  absence  of  any  emergency  bo  requir- 
ing, went  between  two  ears,  one  ctf  which  be 
knew  to  be  in  a  defective  condition,  for  the 
purpose  of  unchaining  or  onconpling  the  same, 
ihe  conclusion  follows  that  he  was  "outside  of 
duty,  and  at  fault."  and  coDBegoently  there  was 
no  error  in  granting  a  nMisoit 
(SyUabns  by  the  Court.) 

Error  from  cl^  court  of  Richmond;  W.  F. 
Eve,  Judge. 

Action  by  A.  L.  Wbitton  against  the  South 
CaroIlDa  &  Georgia  Railroad  Company.  Judg- 
ment for  defendant,  and  j^Intlff  brings  «> 
ror.  Affirmed. 

C.  T.  Ladson.  J.  T.  Pendleton,  and  M.  P. 
Carroll,  for  plaintiff  In  enw.  Job.  B.  Ooni- 
mlng,  for  defendant  In  error.' 

SIMMOiNS,  C.  J.  Mrs.  WUttoo  sued  tbe 
Soatb  Cftrollna  &  Georgia  RaHroad  Company 
for  damages  tox  the  homicide  of  her  hns' 
band.  T;pon  the  dose  of  the  evidence  for  the 
plaintiff,  the  trial  jndge  granted  a  nonsuit,  to 
which  the  plaintiff  acepted.  Wbitton,  the 
husband,  was  the  conductor  of  a  construction 
train.  This  train  was  made  up  for  the  pnr* 
poae  of  remoTlng  wze<Aage  from  the  line  ot 
the  raUroad.  In  making  it  up.  there  was 
me  car  which  had  no  bumper  or  drawbead  at 
one  end,  and  which  was  attached  to  another 
car  by .  means  of  a  chain.  Tbe  train  went 
upon  a  trip,  and  returned  to  ttie  dty  of  An- 
gusta,  Ga^  where  it  was  determined  to  de- 
tach the  defective  car  from  tbe  others.  The 
crew  of  the  train  consisted  of  severa]  persona 
whose  main  duty  seons  to  bare  been  to  gath- 
er up  the  wreckage  on  the  line  of  the  road, 
Wblttfsi,  the  conductor,  and  a  flagman.  The 
defective  car  being  without  bumper  or  draw- 
bead,  there  was  nothing  to  prerait  Its  con- 
tact with  tbe  other  car  In  case  itf  a  morement 
of  the  train  or  In  taking  np  or  letting  off 
dack.  Ibe  cmductor  sent  tiie  flagman  to  a 
crossing  tea  the  purpose  of  flag^ng  tills  train 
when  It  became  necessary,  and  he  himself  un- 
dertook to  unchain  tbe  defective  car  from 
the  other.  Before  going  under  and  between 
the  cars,  be  placed  a  piece  of  wood  In  front 
of  the  wheels  of  the  car  which  was  attached 
to,  and  immedlatdy  behind,  the  defective  om^ 


ductor  was  under  tbe  car,  unfastening  the 
chain,  tbe  flagman,  without  any  command 
trom  tbe  conductor,  gave  the  engineer  the 
dgnal  to  move  forward.  The  engineer  ob^ed 
tbe  signal,  and  moved  the  train  forward, 
dragging  the  car  over  Uie  stick  of  wood.  The 
conductor  was  emshed  between  the  cars  and 
killed,  tinder  this  state  ot  facts,  the  court 
granted  a  noiuult,  holding  tliat  while  the  evi- 
dence showed  the  flagman,  a  servant  of  the 
company,  was  n^Ugent,  the  conductor  was 
also  in  fault 

In  tills  state  the  law  Is  that  an  employ^ 
who  has  been  Injured  1^  the  ne^gence  of  a 
co-employe  is  prima  facie  entitled  to  recover 
fnnn  tbe  company  upon  showing  eltber  tfaat 
be  was  tree  from  fault  or  tbat  the  company 
was  In  fault.  Bvldence  of  eltiiw  of  these 
things  puts  the  burden  upon  ^e  company  to 
prove  the  contrary  of  one  of  flkem.  If,  how- 
ever, tbe  onpIoyA.  In  making  out  his  case  by 
showing  that  tbe  company  was  negligent, 
shows  that  he  also  was  negligent  or  In  fault 
tbe  company  Is  relieved  of  the  necessity  of  In- 
troducing erldoice  to  show  negligence  on  tbe 
part  of  the  employd.  If  the  evidence  riuws 
that  the  emptoyfi,  by  his  negligence,  con- 
tributed to  the  Injury,  the  court  sliould  grant 
a  nonsuit  Applying  this  rule,  we  think  that 
the  facts  of  this  case  show  that,  although  tbe 
servants  of  Qie  company  were  negligent  In 
moving  tbe  train  forward  without  warning  to 
the  condnctor,  be  also  was  negligent  In  un- 
dertaking to  unchabi  this  defective  car. 
There  Is  no  evidence  In  the  record  tending  to 
show  Qiat  It  was  any  part  of  the  duties  of 
the  condnctor  to  uncouple  this  car.  As  far 
as  the  record  discloses,  it  was  a  voluntary  act 
upon  his  part  Tbe  evidence  does  show  that 
it  was  the  duty  of  the  flagman  to  couple  and 
uncouple  cars.  It  Is  true  that  the  evidence 
also  shows  tiiat  the  conductor  had  sent  the 
flagman  forward  to  t^e  crossing  for  tbe  pur- 
pose of  signaling  the  oiglneer,  but  no  reason 
appears  for  the  conduct  of  tbe  conductor  in 
voluntarily  assuming  the  duties  of  the  flag- 
man. As  to  the  management  of  this  particu- 
lar train,  the  condiutor  was  the  vice  princi- 
pal of  the  company.  It  was  his  duty  to  be 
where  he  could  superintend  tiie  whole  train, 
and  not  without  a  pressing  em«rg«icy  ought 
be  to  have  abdicated  his  position  of  authority, 
and  assumed  the  duties  of  a  subordinate.  He 
must  have  known  that  It  was  dangerous  to  go 
under  and  between  tbe  cars,  because  of  tbe 
defective  condition  of  one  of  tbem.  He  show- 
ed 8  knowledge  of  this  by  placing  the  wood 
In  front  of  tbe  wheels  of  the  car  next  to  the 
defective  one.  In  the  case  of  Sears  v.  Rail- 
road Co.,  53  Ga.  630.  this  court  held:  "It  Is 
not  tbe  dn^  of  the  conductor  of  a  freight 
train  to  couple  and  uncouple  cars,  except  In 
tbe  case  of  a  pressing  emei^ency.  of  which 
tbe  Jury  must  Judge.  If  he  Is  killed  perform- 
ing such  service,  In  tbe  absence  of  smdi  emer^ 


companr."  This  rnllng  wae  reanrmed  in  tbe 
aame  case  wbea  It  came  twice  afterwards  to 
tbls  court.  fiO  Ga.  486;  81  Oa.  270.  In  the 
present  caae,  there  la  nothing  In  the  erldence 
to  show  that  It  was  the  dnty  or  any  part  of 
the  duty  of  Wbltton,  tlie  condnctor,  to  on- 
couple  care,  or  Chat  there  was  any  presahiff 
«nergene7  npon  blm  to  do  so  In  order  to  save 
life  or  limb,  or  to  preroit  a  collision  with  an- 
other '  train.  According  to  the  ruling  In  the 
oaae  of  Ballway  Go.  t.  Bay.  70  Ga.  674,  the 
plaintiff  la  the  court  bediow  should  hare 
shown  afflrmatlTdy  that,  at  the  time  her  hus- 
band was  klUed,  his  dn^  required  him  to  be 
at  tbe  place  the  Injniy  occurred.  For  the 
reasms  given  AboTe  and  otliaa  which  might 
be  mentioned,  we  think  tbe  court  was  right 
in  granting  a  noosait.  Judgment  affirmed. 
AIL  the  Justices  concurring. 


SWEENEY  V.  MALLOT. 
(Supreme  Omrt  of  Georgia.    March  18.  1899.) 
CoBTB— Stat  of  Ssoosd  Aohon  Pkkdino  pAruaNi. 

1.  Where,  upon  the  dismissal  by  the  plaintiff 
of  an  eqaitabie  action  aoder  which  a  receirer 
bad  been  appointed  to  takp  charse  of  real  es- 
tate claimed  bj  the  plaintiff  and  held  by  the 
defendant,  the  court  adjudged  that  the  defend- 
ant recover  of  the  plaintiff  "all  the  costs  and 
expenses  wbldi  have  been  taxed  against  tbe 
funds  in  the  hands  of  the  receiver,"  and  at  the 
same  time  passed  an  order  directing  the  receiv- 
er to  turn  orer  to  the  defendant  the  corpus  of 
the  propertT'  in  dispute,  and  also  a  specified  sooi 
which  he  had  received  as  rents  of  the  same 
while  in  his  hands,  less  the  cost*  and  expense! 
of  the  case,  includinK  his  compeDsatlon,  and 
where  the  entire  fund  in  his  hands  was  not 
enough  to  more  than  partbrse  costs  and  expens- 
es, so  that  the  defendant  received  nothing 
from  him.  it  was,  under  section  5043  of  the 
dvil  Code,  Incumbent  upon  tbe  plaintiff,  before 
nndertatcing  to  recommence  the  action,  to  pay 
to  tbe  defendant  a  smn  eqnal  to  that  te  the 
receiver's  hands  which  was  dif^Kwed  of  as 
above  stated,  and  also  to  settle  the  balance,  if 
&uy,  of  the  costs  in  the  case  which  remained 
nDpaid. 

2.  The  foregoing  is  trae^  although  the  defend- 
ant was  insolveot  at  the  time  the  plalatiff  filed 
a  second  petition  for  the  purpose  of  renewing 
bis  original  action. 

(Syllabus  bj  the  (Toart.) 

Error  from  superior  court,  Bibb  county;  W. 
H.  Felton,  Jr.,  Judge. 

Suit  by  ^lyles  Sweeney  gainst  Mary  Mal- 
loy.  Judgment  for  defendant  and  plalatiff 
brings  error.    Affirmed.  . 

John  L  Hall,  J.  U  Hardenan.  and  Bstea  ft 
Joasa,  for  plaintiff  In  error.  Anderson.  An- 
-deraon  ft  Grace,  Cor  defendant  in  error. 

LUMPKIN,  P.  3,  An  equitaUe  aetkm  waa 
brought  1^  Mylet  Sweeney  against  Mary  Mal- 
h>7  for  tbe  reeomy  of  eertaln  real  estate  lu 
her  poaaesskm  to  which  he  dalmed  title.  Un- 
der Us  petition,  a  receiver  was  appointed  to 
take  poaseasiOB  of  the  property  In  dispute; 
aad,  wbile  the  aaaw  was  in  hie  hands,  be 


Tolnntarily  dlamlased  his  action,  and  tberevp- 
on  tbe  court  entered  a  Judgment  by  wliScb  It 
was.  among  other  tbln^  adjudged  "tbat  tbe 
defendaot.  Mary  Malloy,  do  have  and  recover 
of  the  plataitlff,  Myles  Sweraey.  all  the  costs 
and  expenses  which  have  been  taxed  asalnst 
tbe  funds  in  tbe  bands  of  the  receiver,  all  of 
which  ors  ptfrtlcnluly  shown  by  tbe  order 
of  tbe  coon  granted  conten^oraneooaly  liere- 
with,  distributing  assets  In  the  hands  of  th*.> 
receiver."  The  order  referred  to  directed  that 
the  receiver  turn  ovn  to  fbe  defendant,  hlarr 
Malloy,  from  whose  possesion  he  had  receiv- 
ed the  same,  the  property  In  controvcny,  and 
also  that  he  pay  over  to  ber  tbe  net  sm  :n 
his  bands  realized  from  rents,  to  wit.  **tbrec 
hnndred  dollars,  less  the  costs  and  expenst:^ 
of  said  case,  namely,  <$1.?2.05)  one  hnadreii 
and  thirty-two  doUare  and  five  centa,  clerk's 

and  sherilFB  costs,  and  dollars  tor  tb^ 

receiver's  compensation,  for  wliich  amounts  a 
Judgment  over  tan  been  this  day  rendered  by 
tbe  conrt  In  favor  of  the  saM  Mary  Malloy 
against  tbe  said  Myles  Sweeney."  Sabae- 
quently  this  last  order  waa  amended  by  an- 
other reciting  tbat  the  Mank  for  inserting  the 
amount  of  the  receiver'a  fees  had  by  an  over- 
sight heea  left  unfilled,  uid  directing  that  the 
order  previously  passed  be  amended  by  Insm- 
Ing  lu  this  blank  the  words  "two  hundred." 
rt  will  thus  be  Seen  that,  under  tbe  orders 
passed  by  the  court,  there  was  no  net  snm  left 
in  the  receiver's'  hands  to  be  turned  over  to 
&lary  Malloy.  On  tbe  contrary,  the  $300  held 
by  blm  lacked  9^.05  of  being  enoogb  to  pay 
his  fees  and  tba  cosM  doe  the  derk  and  ilter- 
Iff.  Apparency,  however,  tiieae  oflicen  ac- 
cepted the  9800  in  full  aetaement  of  their  re- 
spective eiahns;  for  the  record  dlsdoeea  that 
both  of  the  partiea  to  tbe  praeut  case  admit- 
ted that  tiie  tecelvM.  when  tbe  fomiCT  salt 
waa  dismissed,  "had  in  hie  bauds  certain  ntm- 
eys  which  bad  arises  from  icnta  of  the  prop- 
erty in  dispute,  ftom  which  rente  he  paid  flie 
offleere  of  conrt  the  coats,  hiclndlng  tte  re- 
ceiver's fees."  The  piftintlfl,  after  tlie  dls- 
ffllsB&l  of  hte  wdt,  filed  asetnst  the  defeodaat 
anottw  petition,  aefUng  forth  Identtcally  tbe 
same  cause  of  action.  At  the  appearance 
term  of  ttia  second  action,  the  defMuUot  fil- 
ed a  plea  in  abatement.  In  which  she  alleged 
that  the  plalntfff  had  never  paid  to  her  tb« 
costs  and  expenses  of  his  fltat  salt,  and  pray- 
ed tiMt  the  present  proeeeomg  be  abMed  ac- 
cordiiq^.  This  plea  was  demurred  to,  the 
denmrrer  was  orermled,  and  a  trtal  had  n 
the  defendaaffl  plea,  which  resnlted  in  a  vr- 
dlct  in  her  favor.  Thereupon  the  ^alntlff't 
flctlAtt  was  dhmlssed.  The  bill  ot  esceptlons 
brought  to  thto  court  alKse  error  tn  refnshigi 
to  sustain  the  plalnUfl'B  dennrrer  to  the  ^ 
in  abatement  and  la  oTetmllnfl:  hie  motion  fw 
a  new  ttlaL  One  grotrnd  of  this  motion  com- 
lOftlns  that  the  conrt  refaaed  to  allow  blm  ts 
inttodttce  evidence  showhif  that  Mary  Mal- 
loy wae  Issolveat 
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This  section  makes  the  paymoit  of  the  costs 
due  opoD  a  dismissed  action  a  condition  pre- 
cedent to  the  recommencement  of  the  same. 
It  Is  obTions  that  Sweeoer  has  never  paid  the 
coats  of  bis  former  suit,  unless,  as  his  counsel 
contend,  the  money  In  the  receiver's  hands  be> 
longed  to  Sweeney.  Whether  It  did  or  not 
was  one  of  the  tssnes  which  woold  have  been 
determined  If  the  o^inal  action  had  been 
tried  upon  Its  merits.  As  the  case  was  dis- 
missed wlthoot  a  tilal  of  this  issue,  It  certain- 
ly would  not  do  to  arbitrsrtly  assume  that  tjils 
fund  did  In  fact  belong  to  Sweeney.  When 
he  dismissed  bis  first  suit,  It  followed  as  an  in- 
evitable legal  conseqitience  that  tbe  court 
thonlA  order  the  recelTer  to  restme  to  the 
possession  ot  the  defendant  the  real  estate  in 
controversy.  It  would  also  have  been  emi-. 
nently  prefer  for  the  court  to  direct  the  re- 
ceiver to  turn  over  to  Mary  Mallor  the  numey 
In  his  hands  arising  from  the  rente  of  the 
property,  and  to  further  adjudge  that  the  costs 
of  the  proceeding  be  paid  by  the  plaintiff.  In 
that  event,  the  latter  would  have  occupied  no 
better  nor  worse  status  than  that  in  which 
be  was  prior  to  the  commencement  of  the 
litigation.  WhUe  he  would  not,  had  this  been 
done,  have  tieen  cut  off  from  renewing  his 
action,  he  certainly  could  not  properly  have 
claimed  that  bis  ownership  of  the  fund  lu 
the  receiver's  haxuls  was  established;  bis 
alleged  right  thereto  not  having  been  adju- 
dicated. Tliat  is  to  say,  if  the  receiver  had 
turned  this  fund  over  to  Mary  Malloy,  she 
would  have  been  liable  to  account  therefor 
as  a  pwtion  of  the  mesne  profits  enjoyed 
by  her  while  holding  adversely  to  the  plaiu- 
tiir.  in  the  event  be  prevailed  on  the  trial 
of  an  action  subsequently  brought  against 
her;  but,  until  his  right  to  the  fund  In  ques- 
tion had  been  thus  estal^lished.  It  could  not  in 
any  legal  sense  he  r^anled  as  belonging  to 
him.  As  has  l)een  seen,  however,  the  court 
did  not  direct  the  receiver  absolutdy  to  pay 
this  fund  orer  to  the  defendant,  but,  on  the 
contrary,  charged  It  with  the  payment  of  the 
costs  and  expenses  of  the  Ittigatton,  amount- 
ing to  $32.06  more  than  the  fund  Itself.  Ac- 
cordingly she  received  no  part  of  the  same 
from  the  receiver.  As,  in  legal  cootemplfitioD, 
sue  was  eutltled  to  receive  this  fund  but  fot 
the  direction  last  mentitmed.  It  was,  in  effect, 
compelling  her  to  pay  the  costs  out  of  a  fund 
which.  In  a  sense,  at  least,  was,  under  the 
action  taken  out  by  the  court,  her  own.  Con- 
struing all  together  the  Judgment  and  the  or 
ders  entered  in  the  original  case,  it  was  prac- 
tically adjudicated  that  Mary  Malioy  was  en- 
titled to  tills  money,  but  that  the  same  should 
be  used  In  payment  of  costs  and  expeuses. 
die  to  be  reimbursed  therefor  by  an  enforce- 
ment of  the  Jodgmmt  in  her  faw  against 
ijweeney.  If  this  be  true,  he  has  never  paid 
the  costs  of  bis  former  proceeding  to  aoyl>ody, 
and  the  above-cited  section  of  the  Code  im- 
poses upon  lilm  the  obligation  of  paying  these 


the  rasts  and  expenses  whlcb  had  acorned 
therein.  To  whom  sbonld  be  pay  tbem?  Ob- 
vloasly  to  the  persMi  to  whom  the  court  ad- 
judicated he  should  pay  tiiem,  vis.  Mary  Mal- 
ioy. While  it  is  true  that  this  eonrt,  in  Stlrk 
V.  Banking  Cb.,  79  On.  495^  6  &  B.  lOB,  ex- 
pmsed  the  view  tihat  the  provision  of  law  as 
to  the  payment  of  costs  before  renewing  an 
action  was  Intended  for  the  benefit  ot  the  offl- 
cers  of  court,  and  not  that  of  the  defendant 
it  is  to  be  remarked  that  the  court  recognised 
flie  rigbt  of  a  defendant  If  be  desires  to  set 
op  failure  to  pay  costs,  to  do  so  by  plea  la 
abatement  at  the  first  term.  It  appeared  In 
that  case  that  no  such  idee  had  been  filed,  and 
t^e  complaint  tnged  was  "that  the  court  be- 
low permitted  the  plaintlfT  to  pay  the  costs 
In  the  fonner  case  while  the  latter  case  was 
pending."  All  the  court  really  decided  was 
that  as  the  defendant  to  the  particular  In- 
stance was  not  liable  In  any  event  to  pay  the 
costs,  no  substantial  right  of  hfs  was  affected 
by  the  ruling  complained  of.  In  the  case  now 
before  us.  It  is  to  be  noted  that  the  defendant 
pursued  the  proper  course  by  filing  a  timely 
plea  In  abatement  and  insisting  that  the  plain- 
tiff had  DO  right  to  maintain  his  action  with- 
out paying  to  her  the  costs  which,  under  the 
Judgment  rendered  in  his  former  suit  she  was 
entitled  to  receive.  As  she  was  required,  In 
effect,  to  advance  money  with  which  to  pay 
these  costs,  It  would  be  a  hardship  upon  her. 
and  a  denial  of  a  suhstautial  right  to  hold 
that  she  had  no  personal  Interest  In  the  mat- 
ter. Indeed,  she  Is  not  standing  upon  a  mere 
technicality,  or  asserting  that  It  rany  not  b? 
overcome  by  a  substantial  compliance  on  the 
part  of  the  plaintiff  with  the  terms  of  onr 
statute  as  to  the  payment  of  costs.  He  has 
made  no  offer  whatever  to  comply  with  the 
mandate  of  the  statnte,  and  contends  that  be 
Is  under  no  duty  to  do  so;  whereas  she  insists 
to  the  contrary,  and  calls  upon  him  for  pay- 
ment of  tbe  costs  which  It  has  been  formally' 
adjn(>ged  she  has  a  rtglit  to  demand.  Under 
our  system.  Judgments  for  costs  are  rendered 
against  the  losing,  and  In  favor  of  the  prevail- 
ing, party,  prlmftrily,  for  the  use  of  the  ofli- 
cers  of  court;  they  not  being  parties  to  the 
Httgation.  In  other  words,  the  courts  adjudge 
that  tbe  party  in  whosp  favor  the  case  is  de- 
cided shall  be  the  channel,  as  it  were,  through 
whom  the  officers  shall  receive  tbeir  compen- 
sation. Certainly,  then,  when,  as  in  the  pre*- 
I  ent  case,  tbe  defendant  is  compelled  to  advance 
the  costs,  there  is  do  reason  In  principle  or  in 
justice  why  she  should  not  be  reimbursed,  as 
the  court  In  passing  Its  order  contemplated, 
before  the  i^intlff  is  permttted  to  renew  Ms 
suit.  T.hat  the  olflcere  of  court  iuive  thns  re- 
ceived the  money  due  to  them  win  not  have 
the  effect  of  satisfying  the  judgment  for  costs 
rendered  In  the  defendant's  favor,  with  the 
terms  of  which  Judgment  tbe  plaintiff  Is 
bouad  to  comply  as  a  condltloo  pm-e«lent  Mr 
maintaining  a  second  acUon.   We  therefore 


the  Btim  of  ¥300.  If  tbe  ^2.m,  the  tmtance 
uf  tbe  amount  taxed  as  costs  and  receiver's 
fees,  has  never  been  paid,  tie  must  also  pay 
this  amount;  but  if,  by  an  arrangement 
among  the  officers,  the  $300  in  the  receiver's 
hands  was  accepted  In  full  settlement  of  the 
whole  amount  of  f332.05  due  them,  payment 
of  the  balance  of  $32.05  will  not  be  requisite. 

The  only  remaining  q^uestion  to  be  disposed 
of  tB  whether  or  not  the  Insolvency  of  Mary 
MaKoy.  had  the  plaintiff  b^en  allowed  to  prove 
tbe  same,  would  alter  the  rule  herein  laid 
down.  We  think  not.  The  statute  makes  no 
exception  on  the  ground  of  inaolveucy.  but 
Imperatively  declares  that,  before  renewing  a 
dlsmisBed  action,  the  plaintiff  must  pay  the 
i-osts  which  a<>cruet1  therein. 

Judgment  affirmed.  AU  the  Justices  con- 
curring. 


LOUISVILLE  &  W.  R.  CO.  t.  HALL. 

(Supreme  Court  of  Oeorxia.    March  1(1.  1800.) 

Rjulrouhi — KiLLiyo  Stock — Evidenob — 
Nboligsnce. 

1.  In  the  trial  of  »  suit  aicalDBt  a  milroad 
cranpany  for  the  negligent  killUig  of  stock  liy 
the  mnnhiir  of  u  train,  evideiii-e  tPiidiUK  to  fN- 
tablish  that  the  stock  were  ut  larfre  tbruuRh  no 
fault  of  the  plaintiff  was  ndniiiisible. 

2.  When,  iu  such  a  trial,  tbe  evidence  waR 
that  the  stock  killed  had  been  a  part  of  a  car 
load  of  stock  which  had  been  transported  by 
the  defendant  couipany,  and  tended  to  e^^tablish 
that  the  stock  beinfr  at  larfre  wur  due  to  the 
fact  that  the  defeiidnnt  bud  failed  to  provide 
a  stock  pen  and  other  proper  fui-tlities  for  nu- 
loading  stock,  it  was  the  duly  of  the  court, 
without  any  request  to  that  effei-t.  tu  have  in- 
structed the  jnry  that  the  escape  of  the  mulen 
nnder  these  ctrcumstances  would  not,  of  itself, 
make  the  derondant  liable  in  dunuiices  for  the 
subsequent  killing  of  the  mules,  and  that  the 
defendant  would  not  be  liable  if.  at  the  time  of  1 
the  killing,  its  agents  and  employ^  exercised 
all  ordinary  care  and  diliKcnce  to  prevent  the 
same.  The  rule  here  stated  was  esseufliilly  a 
part  of  the  law  of  the  case,  an  nnderstandiufc 
of  which  by  the  jury  was  necessary  to  a  fair 
and  lawful  trial. 

(SyllabUB  by  the  Oourt.) 

Error  from  superior  conn.  Jefferson  county; 
B.  D.  Evans,  Judge  pro  hac. 

Action  by  Will  Hall  against  the  Ijoulsvllle 
ft  Wadley  Kallroad  L'-omiMiny.  .ludgiueut  for 
plaintiff.    Defeudant  brings  error.  Reversed. 

Phillips  &  PliiUips,  for  plaintiff  hi  error. 
Jas.  K.  Hlnes.  for  defendant  In  error. 

COBB,  J.  HaU  sued  the  Louisville  &  Wad- 
ley  Railroad  Company  for  damages,  allefflng. 
iu  substance,  that  he  was  the  owner  of  four 
mules,  which,  without  tbe  fatdt  of  petitioner. 
!4trayed  upon  the  track  and  grounds  oo<-upled 
by  the  defendant's  line  of  railway,  near  Its 
terminus  at  Louisville:  tliat  the  defendant, 
by  its  agents  and  servants,  so  carelessly  and 
negligently  opn^ted  its  train  of  cars  that  tbe 
same  ran  over  and  killed  petitioner's  mules,  to 


LoulsvUle,  reaching  there  about  sunset  on  tne 
day  the  mules  were  killed,  but  that.  In  con.-i.-- 
queoce  of  the  fact  that  the  defendant  had  its 
turntable  at  Louisville  torn  up  for  repairs.  an<l 
that  It  had  none  of  the  means  and  applian* 
by  which  stock  could  be  quickly  and  safel.i- 
unloaded  at  this  place.  It  was  after  nisbt  and 
very  dark  before  the  mtUes  could  be  nnloadt-d. 
The  four  mules  above  mentioned  escaped,  and 
ran  down  the  track  of  the  defendant,  vi-bh-h 
fact  was  knon'u  to  the  agents  and  servants  uf 
the  defendant.   As  soon  as  the  last  of  tli** 
mules  were  unloaded,  the  servants  and  aKfuri 
in  charge  of  the  train  started  to  run  the  tniiu 
back  to  Wadley.  and  the  train  was  ne^liKeiifly 
and  without  due  care  and  caution  run  at  a 
rapid  rate  of  speed  towards  Wadley,  when  it 
was  known  to  tbe  employ^  In  cliarge  of  the 
train  that  the  mules  were  on  the  trade.  Thf 
servants  and  agents  of  the  defendant  &IIe«l 
to  keep  a  watchout  for  the  mules,  and  were 
negligent  In  not  running  slowly  until  the  miilt^ 
could  l>e  taken  from  the  track,  by  reason  of 
which  negligence  three  of  petitioner's  miil*-^ 
wen-  killed  outright,  and  the  fourth  so  wound- 
ed and  damaged  that  it  was  rendered  worth- 
less.   Tbe  defendant  answered,  denying  ilie 
allegations  of  negligence  charged  against  it. 

At  the  trial  Ihe  evidence  for  the  plaintiff 
tended  to  establish  the  allegations  in  the  iM'ti- 
tlou  In  reference  to  tbe  time  at  which  tbe 
stock  were  imI6aded  and  the  cause  of  the  de- 
lay.  Tliere  was  .ilso  testimony  In  bis  bebnlf 
ns  to  the  value  of  the  mules.   There  was  fur- 
ther testimony  that,  when  the  mules  escaped 
from  the  car  from  which  they  were  being  un- 
loaded, the  plaintiff  called  to  one  of  bis  as- 
sistants, who  was  in  tbe  car  at  the  time,  im- 
loadlng  tbe  stock,  that  the  mules  had  nin 
down  the  rallroail.  and  to  go  and  get  tbein. 
and  that  the  conductor,  engineer,  and  other 
train  hands  were  standitig  there  at  the  time, 
sufficiently  near  to  have  heard  what  was  snid 
easier  than  tbe  person  to  whom  the  order  wn* 
addressed,  who  heard  what  was  said.  Tlie 
plaintiff  testified  that  the  agent  of  the  rail- 
road at  Ix>ulsrllle  told  him  next  momlu}:  that 
he  heard  him  give  the  ord^r  in  question. 
There  is  an  embankment  which  reaches  from 
near  the  depot  to  about  300  yards  below,  and 
then  tbe  track  runs  in  a  cut  from  that  point 
to  near  tbe  stock  gap  where  tbe  mules  were 
killed,   l^ere  Is  a  road  which  crosses  the 
track  near  the  end  of  the  embankment,  and 
near  this  point  is  where  the  mules  first  came 
upon  the  track.    A  few  minutes  after  tiie 
plaintiff  ordered  his  assistant  to  go  after  tbe 
mules,  and  after  he  had  gone,  the  trahi  left 
for  Wadley,  running  at  a  rapid  rate  of  speed. 
The  defendant  liad  no  stodi  pen  at  Louisville. 
Tliere  was  evidence  for  the  defendant  that  the 
delay  in  allowing  the  stock  to  be  unloaded 
was  but  a  few  minutes  after  the  train  reached 
Louisville,  and  that  It  was  dark  when  tlie 
train  reached  that  place.   The  employte  of  the 


raiuy,  ana  mere  is  a  sieep  ^aae  od  cue  tracs 
leading  down  to  the  point  where  the  mules 
were  blUed,— so  steep,  In  fact,  that  the  train 
was  allowed  to  run  down  It  of  Its  own  weight, 
as  was  Always  done  at  this  grade.  The  speed  ' 
at  which  the  train  was  ran  on  this  occasion 
was  ahout  15  miles  per  hoar.  The  engine  was  | 
In  good  condition,  the  headlight  was  In  order, 
and  the  mnles  could  not  have  been  earlier 
discovered.  The  engineer  was  on  the  lookout 
for  anything  which  might  be  upon  the  track. 
After  the  moles  were  discovered,  the  engineer  ! 
blew  for  brakes,  reversed  his  engine,  sanded 
the  tracks,  and  did  everything  In  his  power  to 
stop  the  train.  The  jury  returned  a  verdict 
for  the  plaintiff  for  |400  and  cosU  of  suit. 
The  defendant's  motion  for  a  new  trial  having 
been  overruled,  it  excepted. 

The  original  motion  contained  the  general 
grounds.  The  first  ground  of  the  amended  mo- 
tion was  as  follows:  "The  court  erred  in  al- 
lowing Will  Hall  to  testify  as  follows:  'The 
car  reached  T^ulsvllle  before  sundown,  bat  the 
turntable  was  out  of  repair,  and  they  were 
working  on  It.  and  this  caused  delay  in  un- 
loading the  stock,  and  it  was  after  night  when 
we  got  them  unloaded.'— said  testimony  being 
objected  to  by  defendant's  counsel  on  the 
ground  that  such  delay.  If  any,  and  the  fact 
tliat  the  turntable  was  out  of  repair.  If  true, 
was  not  the  proximate  cause  of  the  damage 
claimed,  and  could  not  be  used  as  any  evi- 
dence of  negligence,  or  want  of  ordinary  care 
and  diligence,  when  the  damage  alleged  was 
the  killing  of  certain  mnlea  on  the  line  of  the 
road  at  a  different  place  ttom  where  the  stock 
was  unloaded."  We  do  not  think  there  was 
any  error  In  admitting  this  testimony,  nor  do 
we  think  that  the  testimony  was  very  material 
to  the  issues  raised  in  the  case.  The  way  In 
which  the  mules  escaped  from  the  car  having 
been  described  with  great  particularity  In  the 
petition,  it  was  permissible  to  prove  these  aU 
lcg.itioa3.  simply  to  show  how  the  mules  es- 
caped, and  thus  account  for  their  being  at 
large.  This  evidence,  however,  throws  very 
little  light  on  the  controlling  question  to  be 
decided  in  the  case;  that  is.  whether  the  mules, 
after  they  escaped  aud  wandered  upon  the 
track,  were  killed  by  the  negligence  of  the 
ilofenJant.  But  It  was  admissible  for  the  pur-  | 
VO!*e  of  showing  that  the  mules  were  at  large 
tlirough  no  fault  of  the  plaintiff.  Uiiilroad  Co. 
V.  Xeely,  56  Ga.  543. 

'2.  The  second  ground  of  the  amended  mo- 
tion was  as  follows:  "The  court  erred  In  not  < 
^'ivlug  the  jury  instruction  to  the  effect  that 
the  negligence  complained  of  on  the  part  of 
tlie  plaintiff  would  have  to  operate  as  the 
cause  of  the  damage  sustained  by  him,  and 
(Uily  such  negligence  as  was  the  natural  and 
proximate  cause  of  the  damage  could  be  In- 
voked Bgafnat  the  defendant."  We  thfaik  It 
was  error  in  the  court  to  tail  to  charge  the 
principle  referred  to  In  thla  ground.   This  was 


Iffoper  iBcmues  lor  umoaaing  biock,  una  naa 
little  bearing  upon  the  real  question  at  issue. 
It  was  proper  to  allege  and  prove  the  circum- 
stances which  brought  about  the  escai)e  of  the 
mules,  and  thus  account  for  their  being  at 
large,  simply  to  explain  how  tiiey  came  to  he 
I  upon  the  track;  but  these  clrciimstiiuc(>s.  no 
matter  how  pregnant  with  oesligence  on  the 
part  of  the  defendant,  would  not  authorize  a 
recovery  for  the  subsequent  killing  of  the 
'  stock.  If  in  that  transaction  the  agents  and 
I  employ^  of  the  defendant  were  free  from 
fault.    It  was,  therefore.  all-Important  to  the 
defendant  that  the  jury  should  be  made  clear- 
ly to  understand  that  the  failure  to  supply 
proper  facilities  for  unloading  these  mules  at 
the  deiwt  would  not  render  the  defendant 
liable  for  killing  them  at  the  stock  gap;  and 
that  If  the  engineer  and  other  employes  In 
charge  of  the  train  had  exercised  that  degree 
of  diligence  tlmt  the  law  required,  both  In 
keeping  a  lookout  for  objects  upon  the  track, 
and  in  endeavoring  to  save  the  stock  from 
injury  after  their  presence  upon  the  track 
became  known,  there  should  be  no  recover? 
The  case  of  the  plaintiff,  at  best.  Is  weak  ar 
unsatisfactory.    The  testimony  of  the  engtu 
and  other  persons  on  the  train  seems  tc 
tabllsl)  that  the  killing  of  the  mules  wr 
evitahle;    and  the  only  clrcnnistance 
case  that  could  be  relied  upon  at  all 
the  company  liable  was  that  the  emp' 
OQ  the  train  knew,  before  they  lef< 
tion,  that  the  malea  had  escaped,  a* 
some  point  on  the  track.    ITie  ev,' 
this  knowledge  on  the  part  of  ' 
was  directly  conflicting,  and  t 
ponderance  of  the  evidence  was 
view  that  the  employes  did 
fact.    In  view  of  the  chara^ 
mony  on  this  Important  p 
material  to  the  defendant  t 
have  been  distinctly  Instr 
tion  of  the  defendant's  I' 
termined  by  what  occ* 
mules  were  killed.  V 
plaintiff  should  recov' 
is  not  necessary  to 
but  it  Is  clear  to  i 
tried  again,  when 
j  er  instructions.  > 
question  of  the 
ascertaining  v 
gence  on  its  p 
the  stock  up- 
AU  the  Just 
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in  bis  cbarscter  as  administrator  oi  a  aeceasea 
person,  a  defendant  to  the  action,  and  defends 
m  the  right  of  his  intestate'*  estate,  the  estate 
is  conclnded  by  the  judgment  rendered  in  that 
action. 
(Syllabua      the  Court.) 

EzTor  from  superior  court,  Jefferwrn  coun- 
ty: R.  L.  Gamble.  Judge. 

Suit  by  T.  B.  Hicks,  administrator,  agalnrt 
James  Braawell.  Judgment  for  plaintiff. 
Defendant  brings  error.  Reversed. 

V.  B.  BoblDSOD,  Cain  &  Polhlll,  and  Jaa. 
K.  Hioes,  for  plaintiff  in  error.  Kvans  &  Ex- 
am, 3.  B.  Hici£8,  and  Hudson  &  Wright,  for 
defendant  in  error. 

SIMMONS,  C.  J.  It  appears  from  the  rec- 
ord that  T.  A.  Parsons,  Sr.,  died.  A  woman 
named  Jane  Ennts,  now  BrasweU,  opened  bis 
trunk,  and  took  therefrom  money  to  the 
amount  of  $1,200,  claiming  It  as  her  own. 
She  afterwards  deposited  it  with  Hicks,  the 
present  defendant  in  error.  Shortly  there- 
after Hiclfs  was  made  administrator  of  Par- 
sons. Mrs.  Braawell  demanded  of  him  the 
money  deposited,  and  he  refused  to  surrender 
It  whereupon  she  brought  her  action  of  tro- 
ver against  Hicks  Individually  to  recover  the 
money.  Hicks  pleaded,  in  substance,  that, 
after  he  bad  received  the  money  from  ber, 
he  had  ascertained  that  it  was  not  ber  money, 
bnt  that  it  belonged  to  the  estate  of  Par- 
sons, bis  Intestate;  that  he  had  been  ap< 
pointed  administrator  of  that  estate;  and 
that,  as  such  administrator,  be  claimed  the 
money.  He  attached  copy  of  his  letters  of 
admintstratloa.  Upon  the  trial  of  that  case, 
the  Jury  returned  a  verdict  In  favor  of  the 
plalDtifr  against  Hicks.  .Tut^mcnt  was  reik> 
dered,  and  an  execution.  Issued  thereon,  was 
levied  npon  certain  lands  of  Hicks.  He  then 
filed  an  equitable  petition,  wherein  he  al- 
leged the  foregoing  facts,  and  further  alleged 
the  Insolvency  of  Mrs.  Braswell.  He  prayed 
an  injunction  restraining  the  sale  of  the  land, 
and  that  the  money  might  be  decreed  to  tw 
the  property  of  the  estate  of  Parsons.  To 
this  petition  Mrs.  BrasweU  filed  a  plea  of 
res  adjudlcata,  attaching  thereto  the  dedaxa- 
tlon  In  the  trover  suit,  the  plea  of  Hicks,  and 
the  judgment.  Hicks  demurred  to  this  plea, 
upon  the  ground  that  the  suits  were  not  be- 
tween the  same  parties;  that  the  first  suit 
was  between  defendant  and  Hicks  Individ- 
ually, and  tbe  second  between  her  and  Hieks 
as  administrator.  The  court  sustained  this 
demurrer,  and  struck  the  plea.  The  defend- 
ant excepted  to  this  ruling,  and  assigns  error 
thereon. 

It  is  a  general  rule,  well  recognized  by  all 
tbe  courts,  that  a  judgment  against  a  person 
as  an  Individual  will  not  bind  him  as  admin- 
istrator. See  discussion  of  this  subject  In 
Hukm  Chand,  Res.  Adj.  p.  158  et  seq.,  par- 
ttctdaily  SI;  Wgelow,  Estop,  p.  130;  1  Harm 


pleads  In  that  suit  his  rights  In  a  representa- 
tive capacity,  as  administrator,  executor, 
guardian,  or  trustee,  and  the  issue  thus  rais- 
ed by  his  plea  Is  pEissed  upon  by  the  -court,  a 
judgment  In  that  suit  binds  him  In  both  ca- 
pacities, as  an  individual  and  as  a  reiK¥- 
sentatire.  It  Is  not  necessary.  In  order  that 
the  judgm^t  should  tie  so  binding,  tbat  an 
order  should  be  taken  making  him  a  party  in 
bis  representative  capacity.  The  fact  tbat 
he  pleads  in  that  capacity,  and  that  the  issue 
so  mlsi'd  by  him  Is  passed  upon  by  tbe  court, 
binds  him,  without  a  formal  order  making 
him  a  party  in  his  representative  capacity. 
Ah  wiiM  said  by  Searles,  C.  J..  In  tbe  case  of 
Association  v.  Chalmers,  75  Cal.  332,  17  Pac. 
21^.  rjiioted  with  approval  by  Hukm  Qiand. 
lies  Adj.  p.  1S2:  "It  may  well  be  that  a 
party  who  voluntarily  flies  an  answer  In  a 
cause,  without  an  order  of  court  making  him 
a  party  defendant,  and  who  goes  to  trial 
upon  the  issues  made  by  his  answa  to  the 
complaint,  will  be  conduded  by  the  Judg- 
ment rendered  on  tbe  trial  of  soeb  Issues, 
and  estopped  fnmi  denying  that  be  was  a 
party  to  the  action."  Hulou  Cband  adds: 
"On  the  same  principle,  a  decree  In  a  suit 
brought  by  an  executor  In  his  own  right,  bnt 
to  which  be  was  a  necessary  party  as  execu- 
tor, and  In  which  the  rights  of  his  testator 
are  adjudicated,  is  conclusive  between  the 
admlnlatTator  de  bonis  non  and  the  other 
parties  to  it,  and  cannot  be  re-exunlned  In  a 
subsequent  suit  between  them." 

Hicks  filed  his  plea,  both  as  an  Individual 
and  aa  administrator,  and,  as  administrator, 
claimed  the  property.  The  issue  w«a  tried 
by  tbe  court,  and  adjudicated  agalnat  hhn: 
and  he  Is,  In  both  capacities,  bound  by  tbe 
Judgment.  If  he  bad  not  filed  sacb  a  plea, 
and  tbe  case  bad  been  tried  between  bim  In- 
dividually and  the  plalntJtt,  the  Judgment 
would  not  have  been  binding  uptm  him  as  ad- 
ministrator. But  by  his  plea  he  [uractlcally 
became  a  litigant  in  his  representative  ca- 
pacity, and  was  In  that  capacity  condndei! 
by  the  Judgment  rendered  In  the  case.  In 
the  case  of  Jenkins  v.  Nolan,  79  Oa.  295.  .*> 
S.  E.  34,  It  was  held:  'To  a  bill  by  an  exec- 
utor for  direction  and  for  relief,  in  which  he 
is  personally  Interested  aa  creditor  and  as 
surety  of  his  testator,  he  Is  a  party  In  his  In- 
dividual capacity  also,  and  as  such  Is  bound 
by  the  decree."  See,  also,  Fouch6  Hari- 
son,  TS  Ga.  359,  410,  3  S.  E.  330.  We  think, 
therefore,  that,  under  the  facts  set  up  In  tbe 
defendant's  plea.  Hicks  was  estopped  to  denv 
tbe  bhidlng  force  and  effect  of  the  Judgment 
rendered  against  htm  In  the  trover  salt  up<Ki 
his  plea  in  that  case,  and  the  court  erred  In 
sustaining  his  demurrer  to  tbe  plea  of  Hn. 
BrasweU.  The  court  having  ruled  errone- 
ously upon  the  plea,  tbe  trial  had  ttiereafter 
wsa  nu^tory,  and  It  Is'  tmneeesaaty  now  to 


SOUTH  CAROLINA  &  G.  B.  CO.  t.  THUR- 
MAN. 

(Saprexne  Court  ot  Geonia.  March  16,  1800.) 
Xhjtot  m  EkpiiOTB— Lex  Loci— Diraoim  Ap> 

HJAWCM— KKOffLMPgB  Or  SMPLOn— 

Etidbnob. 

1.  Wben  an  action  by  an  employe  against  a 
railroad  company  to  recover  damages  for  a  per- 
sonal injnrj  Inflicted  by  the  company,  through 
ita  sgents.  while  he  was  in  its  employ,  is  tried 
in  a  different  atate  from  that  in  which  the  coo* 
tract  of  employment  was  made  and  Id  which 
the  fnjary  was  reeelTM,  the  right  of  the  plain- 
tiff to  recover,  and  the  rule  as  to  what  con- 
duct on  his  part  shall  or  shall  not  constitute  a 
defanse  to  the  action  are  governed  by  the  lex 
loci,  and  not  by  the  lex  fori,  (a)  Under  the 
constitntion  of  the  state  of  South  Carolina, 
"Icnowledge  by  any  employ^  injured  of  the  de- 
f^tive  or  unsafe  character  or  condition  of  any 
macliinery,  ways  or  appliances,  shall  be  no  de- 
fense to  an  action  for  injary  caused  thereby, 
except  as  to  eondncton  or  engineers  in  charge 
of  dangerous  or  unsafe  cars  or  engines  volun- 
tarily operated  by  them."  Therefore,  on  the 
trial  of  a  suit  in  the  courts  of  this  state,  insti- 
tuted by  a  coupler  or  brakeman  against  a  rail- 
road company,  to  recover  damages  for  an  in- 
jury sustained  by  him  while  in  its  service  in 
the  state  of  South  Carolina,  alleged  to  have 
been  occaaloned  because  of  Its  negligence  in 
fumiahing  him  with  unsafe  and  defective  ma- 
chinery, it  was  not  error  for  the  court  to  give 
in  charge  to  the  jnry  the  aiwve-quoted  portion 
of  the  fundamental  law  of  South  Carolina  on 
the  subject. 

2.  The  charge  of  the  court  folly  and  fairiy 
covered  the  issues  in  the  case,  and.  tf  there 
was  any  error  at  all  in  omitting  to  charge  any 
of  the  requests  presented  by  eoonsel  for  the 
defendant  such  error  was  immaterial,  and 
harmless.  The  verdict  waa  not  without  evi- 
dence to  support  it,  and  accordingly  this  court 
will  not  Interfere  with  the  discretion  of  the 
trial  Judge  in  refusing  to  grant  a  new  trial. 

(ByUabtts  by  the  Court.) 

Error  from  city  conrt  of  Richmond;  W.  F. 
Eve,  Judge. 

Suit  by  John  J.  Thurman  against  tbe  South 
Carolina  &  Georgia  Railroad  Company.  Judg- 
ment for  plalntur.  Defendant  brings  errcff. 
.\fflrmed. 

Jos.  B.  &  Bryan  Cumming,  for  plaintiff  in 
error.  Boykln  Wright,  for  defendant  in  er- 
ror. 

LEWIS,  J.  Suit  waa  brought  by  John  J. 
Thurman  against  the  South  Carolina  & 
Georgia  Railroad  Company,  a  corporation  char- 
tered botli  under  the  laws  of  South  Carolina 
and  of  thlB  state,  for  a  personal  Injury  he 
received  wliile  In  its  service  in  the  capacity 
of  bniltanaii  and  car  coupler  in  the  com- 
pany's yard  at  Hamburg.  S.  C.  The  action 
waa  tautitnted  lu  tbe  superior  court  at  Hlch- 
moDd  coonty,  where  tbe  compauy  had  Its  prin- 
cipal office  lb  this  state.  It  appears  that  the 
petitioner  received  peraonal  Injuries  while  un- 
dertaking to  couple  an  engine  to  a  caboose, 
the  particular  work  to  which  he  bad  been 


gronna  or  negugews  reuea  on  ror  a  recovery 
wo  the  fallme  of  tbe  company  to  fumlah  a 
proper  engine  for  the  purposes  of  this  worit; 
It  being  alleged  that  the  particular  engine  lo 
queatlott  was  unfit  and  not  properly  equipped 
for  switching  and  drilling  cars  in  the  yard, 
in  that  it  bad  no  drawlmr  attached  to  the 
bnmper  of  the  tender,  uo  step  on  tbe  rear,  or 
rod  for  holding  by,  and  too  sliort  a  bumper, 
thus  canting  the  tender  or  rear  of,  the  otglne, 
wben  it  came  In  contact  with  the  cabooae,  to 
leave  no  sufficient  apace  to  accommodate  tbe 
hnnian  frame,  or  to  prevent  the  body  from 
being  maabed  and  crushed  l>etween  the  tend- 
er and  the  caboose.  There  was  testimony 
tending  to  ahow  that,  wblle  this  engine  might 
have  been  properly  used  upon  the  main  Une 
of  the  railroad,  it  was  not,  on  account  of  Its 
short  bumper,  adapted  to  the  service  of 
switching  and  drilling  cars  and  malting  np 
trains  in  the  yard;  that  the  plaintiff  was  en- 
gaged In  this  work  for  the  first  time  with  this 
partlcnlar  engine,  at  night;  had  succeeded  in 
coupling  one  car  with  It  b^re  be  was  in- 
jured, but,  oa  accomit  of  its  being  night,  and 
the  celerity  with  which  he  waa  required  to 
discharge  hla  duties,  he  did  not  observe  its 
condition  until  attec  he  was  hurt,  and  did  not 
know  It  was  i]n9afe  or  defective.  On  the 
otiber  band,  there  was  testimony  going  to  sus- 
tain the  company's  contention  titot  snch  an 
engine  was  oftm  used  for  this  partlcnlar  pur- 
pose, and  could  have  been  used.  In  the  exer- 
cise of  dne  caution,  with  perfect  safety;  and 
that  the  plaintiff  did  know  tbe  character  of 
the  engine  with  which  he  was  operathp«  be- 
fore he  received  his  Injury. 

Error  is  assigned  In  tbe  motion  for  a  new 
trial  upon  ihe  following  charge  of  tire  court: 
"Under  the  law  of  South  Carolina,  knowledge 
on  tbe  part  of  the  plaintiff  that  tbe  machinery 
was  defective,  or  not  suited  for  the  purposes 
Intended,  will  not  be  a  bar  to  recovery  by 
plaintiff,  tf  the  injuries  received  were  the  re- 
sult of  the  negligence  of  the  defendant." 
There  was  no  dispute  as  to  what  was  the  law 
of  South  Carolina  bearing  upon  this  subject. 
Attached  as  an  exhibit  to  the  i^lntiff's  peti- 
tion was  a  copy  of  section  16  of  article  9  of  the 
constitntion  of  that  state,  which  contains  the 
provision  quoted  In  tbe  first  headnote.  There 
can  be  no  question  as  to  the  soundness  of  the 
principle  announced  In  that,  headnote,  regard- 
ed as  a  general  rule  pf  law.  It  Is  true  that 
the  courts  of  one  state  enforoe  tbe  laws  of 
another  as  a  matter  of  cdhiity  merely,  and 
that  the  exercise  of  this  comity  may  be  limited 
by  tbe  policy  of  any  particular  state  where 
the  laws  of  a  foreign  Jorisdlction  are  sought 
to  be  enforced:  and  In  this  connection  it  is 
suggested  by  counsel  for  the  company  that  it 
Is  contrary  to  the  declared  policy  of  Georgia 
that  a  railroad  employfi  should  i-ecover  for 
Injuries  received  In  the  use  by  him  of  defec- 
tive machinery,  ■  wboi  be  knew  of  Its  dan- 


utv  ouuui  (^uruiiiui  rum  wu»:u  us  ou  repugmui 

to  any  declared  poUcy  of  this  state  as  would 
Justify  Its  courts  In  ignoring  the  constitutional 
proTlslon  of  our  sister  state  bearing  upon  the 
subject  under  discussion.  This  particular 
point  was  considered  by  the  supreme  court  of 
the  United  States  in  the  case  of  Railroad  Co. 
T.  Babcock.  154  U.  8.  190,  196,  14  Sup.  Ct 
978.  It  appeared  In  that  case  that  suit  was 
instituted  Ip  the  state  of  Minnesota  against 
a  railroad  company  for  a  personal  Injury 
which  occurred  In  the  state  of  Montana,  and 
the  law  of  the  latter  state  was  applied  to  the 
case  for  the  reason  ttiat.  while  the  action  was 
brought  In  a  Minnesota  court,  the  -  contract 
of  employment  between  the  company  and  its 
servant  was  made  in  Montana,  and  he  was 
Injured  In  that  state.  In  the  opinion  dellrer- 
ed  by  Mr.  Justice  White  be  cites  approvingly 
the  decision  in  the  case  of  Herrlck  v.  Railway 
Co.,  31  Minn.  11,  16  N.  W.  413,  wherein  It 
was  held  that:  "To  Justify  a  court  In  re- 
fusing to  enforce  a  right  of  action  which  ac- 
crued under  the  laws  of  another  state  be- 
cause against  the  policy  of  our  laws,  it  must 
appear  that  It  Is  against  good  morals  or  nat- 
ural Justice,  or  that  for  some  other  such 
reason  the  enforcement  of  It  would  be  prej- 
udicial to  the  general  Interest  of  our  own 
cttlzena."  It  Is  Insisted,  however,  that,  while 
the  law  of  South  Carolina  was  correctly  stat- 
ed in  the  charge  complained  of,  the  provision 
In  question  merely  furnishes  a  rule  of  evi- 
dence; that  the  rules  of  evidence  applicable 
to  the  trial  of  a  case  are  those  of  the  forum 
In  which  the  case  Is  tried;  and,  accordingly, 
the  Georgia  law  of  evidence  on  this  point 
should  have  controlled,  the  South  Carolina 
rule  being  contrary  thereto.  It  Is  true  that 
under  the  laws  of  this  state,  when  a  servant 
uses  a  dangerous  machine  knowing  It  to  l>e 
dapgerous,  he  cannot  recover  for  an  Injury 
caused  by  its  defective  condition.  It  Is  con- 
tended that  this  principle  In  our  law  raises 
fl  presumption,  more  or  less  conclusive,  of  negli- 
gence. We  do  not  think,  however,  this  princi- 
ple has  any  reference  to  rules  of  evidence  at  all. 
It  is  simply  declaratory  of  the  doctrine,  which 
has.  In  this  state,  been  accepted  as  sound, 
that  the  use  by  an  employe  of  dangerous 
machinery,  with  full  knowledge  of  its  con- 
dition, constitutes  such  negligence  as  will  de- 
feat a  recovery  against  bis  master.  The  law 
of  South  Carolina  does  not  undertake  to  de- 
clare that  such  conduct  on  the  part  of  a  serv- 
ant will  not  amotfut  to  presumptive  evidence 
of  negligence,  but  provides.  In  effect,  that, 
notwithstanding  such  negligence  on  the  part 
of  an  employ^,  he  shall  nevertheless  be  en- 
titled to  recover,  provided  his  Injury  was 
directly  traceable  to  neglect  on  the  master's 
part  to  properly  guard  his  safety.  In  other 
words,  the  constitutional  provision  of  South 
Carolina  relates^  not  to  a  remedy,  nor  to  any 
putkmlar  rule  of  evidence  gDvernlug  parties 


States,  constitute  a  complete  defense  to  an 
action  by  an  emptoyfi,  shall  not  r^eve  a  mas 
ter  from  liability  In  the  state  of  Soutb  Caro- 
lina. It  gives  to  the  onployd  a  cause  of  ac- 
tion which  be  could  not  otherwise  aas^.  A 
declaration  filed  in  the  courts  of  tiiat  state, 
though  it  might  admit  that  the  plaJntUT  used 
dangerous  machinery  with  full  knowledge  of 
Its  condition,  would  not  be  d^urrable  on  thk 
account;  whereas  such  a  [tetitlon  filed  Id  the 
courts  of  this  state  would  be  clearly  demur- 
rable If  alleging  a  cause  of  action  arising  in 
Georgia,  for  the  simple  reason  that,  tested 
by  our  laws,  It  would  show  upon  its  face 
that  the  plaintiff  had  no  legal  cause  of  com- 
plaint against  the  defendant  In  the  case  of 
Railroad  Co.  v.  Mitchell.  95  Ga.  79,  22  S.  E. 
124,  It  appeared  that  the  plaintiff,  while  an 
employ^  of  a  railroad  company,  vraa  Injured 
by  a  locomotive  of  the  defendant  In  the  state 
of  Alabama,  and  that  under  the  laws  of  tliat 
state  the  company  was  liable  to  answer  in 
damages  for  personal  injuries  received  by  an 
employ^  In  the  service  or  business  of  the  em- 
ployer, when  such  injuries  were  caused  *'by 
reason  of  any  defect  In  the  condition  of  the 
ways,  works,  machinery,  or  plant  connected 
with  or  used  In  the  business"  of  the  em- 
ployer. The  testimony  In  that  case  tended  to 
show  that  the  defendant,  at  the  place  where 
the  plaintiff  was  Injured,  had  allowed  Its 
track  to  become  so  fnll  of  coal  and  c&ke  as  to 
render  It  obviously  "dangerous  for  men  to 
switch  around  at  night,"  and  that  the  inJurW 
complained  of  were  attrlbutatde  to  these  ob- 
structions on  the  track.  The  law  of  Alabama 
was  applied  as  the  rule  governing  the  rights 
of  the  parties  In  that  case,  and  It  was  ac- 
cordingly held  that  the  verdict  in  the  plaintiff's 
favor  was  not  unwarranted.  Our  concluaioD 
therefore  Is  that  In  the  present  case  the  South 
Carolina  rule  was  properly  applied.  It  was. 
of  course,  notwithstanding  the  constitutional 
prorislon  of  that  state  that  knowledge  by  an 
employ^  of  the  dangerous  condition  of  ma 
chlnery  will  not  defeat  a  recovery  by  bim  for 
Injuries  received  by  reason  of  Its  use,  prop« 
for  the  Jury  to  consider  the  fact  (If  proven) 
that  the  plaintiff  was  aware  of  the  defective 
condition  of  the  engine  causing  his  Injuries, 
with  a  view  to  determining  whether  or  not  he 
exercised  due  care  under  the  peculiar  circum- 
stances that  surrounded  falm.  This  principle 
was,  however,  fully  covered  by  the  charge  of 
the  court,  as  will  appear  from  the  following 
extract  therefrom:  "It  was  the  plalntdTs  duty 
to  know  whether  there  was  anything  In  the 
construction  of  the  tender  and  cab  reqntrlnK 
more  care  than  was  required  In  an  ordinary 
case  of  coupling.  If  he  had  a  reasonable  oppor- 
tunity to  discover  the  fact,  provided  thes^ 
tilings  were  open  and  obvious,  and  not  hidden. 
If  he  had  such  knowledge,  or  ought  to  have 
bad  It,  as  Just  stated,  thai  fou  win  oiHuider 
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?  existence  of  such  knowledge  in  ascertaln- 
;  whether  he  exercised  the  care  which  an 
Unary  prudent  man  would  exercise  under 
1  clrcnnuitancei.  If  be  did  not,  he  cannot 
OTer." 

!.  In  several  of  the  gronnds  of  the  motion 
a  new  trial  complaint  Is  made  of  the  re- 
;al  of  the  court  to  charge  certain  written 
luests,  and  exception  Is  also  taken  to  vari- 
1  portions  of  the  charge  as  given  relating  to 
tters  not  speclflcallT  dealt  with  above.  We 
not  think  there  is  snfficlent  merit  in  any  of 
-se  exceptions,  however,  to  demand  special 
ention  or  discussion  In  this  opinion.  After 
efully  considering  the  same  in  connection 
h  the  entire  charge,  we  have  concluded  that 
le  of  them  are  well  founded,  as  the  Instruc- 
Qs  given  to  the  Jury  fully,  fairly,  and  com- 
■henslvely  covered  all  the  Issaes  Invcdved  in 
•  trial.  It  follows  that,  the  verdict  not  be- 
-  without  evidence  to  support  It.  there  was 
abnse  of  discretion  by  the  Judge  in  refusing 
tyrant  a  new  trial.  Judgment  afflrmed. 


MTTIiHERIN  et  al.  T.  RIGS  et  at 
preme  Oonrt  of  Georgia.  March  X6,  1889.) 
■HTs  Qw  BuMviviae  KAsnms— Fnii  AssBis 

MOSTOAaS  TOBWniOBUBB. 

When,  after  the  dissolution  of  a  partner- 
p  by  the  death  of  one  of  its  members,  all  its 
scB  In  action,  inclndinx  a  promissory  note 
ured  by  a  mortgage  on  land,  were,  by  agree- 
at.  left  for  collection  with  the  surviving  part- 
s,  and  "the  estate  of"  the  deceased  part- 
.  and  Hubspqnently  the  interest  of  his  estate 
these  choses  In  action  was  set  apart  to  cer- 
1  of  his  heirs  as  a  portion  of  their  distribu- 
t  shares  in  that  estate,  It  was  not  Incumbent 
n  the  snrriving  partners,  In  order  that  these 
TB  might  receive  in  full  their  proportion  of 

proceeds  of  snch  note,  to  make  the  mort- 
ed  property,  though  actually  worth  more 
D  the  amount  due  upon  the  note,  bring  that 
>unt  at  a  judicial  sale  under  an  execntion 
led  upon  the  foreclosure  of  a  Junior  mort- 
e  held  l7  another  creditor  of  the  mortgagor. 

more  especially  is  this  true  when,  upon  be- 
requestea  by  these  heirs  so  to  do,  tne  sur- 
ng  partners  distinctly  declared,  before  the 

took  place,  that  if  they  bid  thereat  they 
lid  net  for  and  reincaent  themselves  alone. 
:yllabu8  by  the  Oonrt) 

rror  from  dty  court  of  BIcbmond;  W.  F. 
,  Judge. 

etlon  by  William  Mulherin  Sons  &  Co. 
!nst  Rice  and  O'Connor.  Prom  an  order 
AiDing  demurrer  to  plaintiffs'  declaration, 
r  bring  error.  Afflrmed. 

.  W.  Gapers,  for  plaintiffs  in  error.  J.  B. 
lar,  for  defendants  In  error. 

UMFKIN.  P.  J.  The  error  alleged  In  tbe 
ent  bill  of  exceptions  18  the  sastalnlng  of 
>niurrer  to  tbe  plalntiffB'  petition.  Tbey 
a  John  P.  MnUierin,  Oliarlea  P.  Molberin, 
>Irs.  M.  A.  Mnlherin^  but,  tfa  some  rea- 
ziot  apparent  they  sued  aa  a  partnership, 
>r  the  name  and  style  of  "Wm.  Mulherin 
I  &  Oo."  The  allegations  set  forth  In  their 
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petition  were,  in  substance,  aa  foUo^:  The 
partnership  of  Mulherin.  Rice  &  Co..  composed 
of  William  Mulherin,  Patrick  H.  Bice,  and  Jer- 
emiah J.  O'Oonnor.  was  dissolved  by  the  death 
of  Its  senior  partner.  All  tbe  notes  and  ac- 
counts belonging  to  this  partnership  were,  by 
agreement,  left  "with  the  surviving  partners 
and  the  estate  of  William  Mulherin  to  collect 
*  *  *  as  rapidly  as  possible."  Subsequent- 
ly, "the  estate  of  the  late  William  Mulherin 
was  divided  among  his  heirs,  and  the  Interest 
of  the  said  estate  In  the  notes  and  accounts  of 
the  late  Arm  of  Mnlberln,  Bice  &  Go.  was  set 
aside  to  your  petitioners  as  a  part  of  their 
distributive  share  of  said  estate."  Among 
the  choses  In  action  hekl  by  this  firm  was  a 
note  of  James  Oothran,  Jr.,  for  (1,000.  besides 
Interest,  secured  by  a  first  mor^ge  on  two 
described  tracts  of  land  In  South  Oarollna. 
The  mortgaged  premises  were  worth  the 
smount  due  upon  this  note.  These  tracts  of 
land  were  brought  to  sale  under  the  foreclo- 
sure of  a  second  mortgage  hdd  by  one  McOor- 
mick,  which  sale  was  conducted  by  the  sher- 
iff of  Abtjeville  county,  S.  0.  Before  the  same 
took  place,  tbe  plaintiffs  notified  the  defend- 
ants to  protect  the  Interests  of  the  former  by 
Adding  at  the  contemplated  sale,  and  making 
the  property  bring  "the  full  face  value  of  their 
mortgage."  The  defendants,  upon  receiving 
this  notice.  Informed  the  plaintiffs  that  they 
would  not  comply  with  the  request  thus  made, 
but  that  If  they  bid  at  the  sale  they  would  do 
80  "as  Individuals  and  in  their  own  Interest." 
Tbey  also  Informed  the  plalntUfs  that,  If  the 
latter  desired  to  make  tbe  property  bring  Its 
full  value,  they  had  better  attend  the  sale  and 
represent  themselves.  Tbe  sale  took  place, 
and  the  defendants  purchased  the  property 
"for  the  sum  of  (700,  In  fraud  of  tbe  rights 
of  these  plalntUfs.  and  In  violation  of  their 
trnst  as  trustees  of  the  Interat  of  their  late 
partners  In  the  firm  assets, "  James  Oothran. 
Jr.,  tbe  mortgagor,  was  insolvent,  "and  the 
balance  due  on  said  no{e  secured  as  aforesaid 
Is  a  dead  loss  to  your  petitioners."  Accord- 
Ii^ly,  '^through  tbe  breadk  of  dnty  of  tbeae 
defendants,  In  tlw  frandnlent  pnrdiase  for 
their  own  use  of  this  valuaUe  asset  held  by 
them  In  trust  In  tbe  manner  aforesaid,  these 
plaintiflb  have  been  damaged  la  the  sum  of 
$700." 

In  our  o^nlon,  tbe  court  was  right  In  sus- 
taining the  demurrer.  In  tbe  first  place.  It 
would  be  a  great  strain  to  hold  that,  under 
tbe  facta  alleged,  any  truat  rdatitm  whatever 
existed  between  the  defendants  and  the  plain- 
tiffs. They  sued  as  a  partnership,  bat  treat- 
ing the  members  composing  the  plaintiffs'  firm 
as  tbe  beln  at  law  of  WUUam  Mulherin,  de- 
ceased, and,  dealing  with  their  action  aa  If 
brought  In  tiielr  diaracter  aa  sucb  helra,  It 
would  seem  that  tbe  duty  of  making  tbe 
South  Oarollna  property  bring  Its  full  value 
devolved  aa  much  upon  them  as  iqion  tbe  sar- 
vlvlng  partners  of  the  firm  of  Mulberin,  Bice 
ft  Oo.  Tbe  petition  alleges  that  the  choses  In 
action  belonging  to  that  firm  were  1^  with 
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PMson  is  alleged  why  it  tras  not  laoumbent 
upon  them  to  look  after  thst  Interest  thom- 
selTeB.  Certainly,  Bice  and  O'Connor  wece 
onder  no  move  obligation  to  advance  mosey 
tor  the  purpose  of  buying  In  the  property  at 
the  sheilfTB  «ale  than  were  the  plalutlffa.  If, 
therefore,  the  property  had  bean  purchased  by 
Rice  and  O'Connor  for  the  bene&t  xtf  all  con- 
cerned, and  had  broi^ht  the  fidl  amount  doe 
upon  the  note,— aay,  fivr  lexample,  $1400, —they, 
according  to  the  plahitifDs'  theory,  would  have 
1>een  under  a  duty  of  paying  the  purchaae 
price,  keeping  the  land,  and  settllxig  with  the 
plaintlflfa  with  money;  thdt  ta  to  say,  they 
would  have  bad  to  advance  the  eaab  neceaaary 
to  satisfy  the  interest  <tt  the  'plafntlffs  in  the 
note,  and  t3ien  look  Tor  relmburMuent  to  a 
resale  of  the  '  property.  Why  this  buxden 
should  tall  entire^  upon  Bloe  and  COoonor, 
and  the  plalntltTs  Ik  whoUy  r^levsd  therefrom, 
we  are  unable  to  perceive. 

But  even  If  Qie  facts  alleged  can  be  regard- 
ed as  eataUlshtog'a  trust  relatkm  of  any  kind 
between  ttae  plahitlffs  and  the  defendants,  we 
are  still  of  the  opinion  that  the  latter  were 
not  Uable  as  alleged.  It  will  be  obserred  that 
the  sale  was  made  by  the  «berlff  of  Abherllle 
county,  B.  Ol  It  was  not  a  sale  by  Rice  and 
O'Connor,  nor  did  they  have  anything  to  do 
with  bringing  it  about.  In  Allen  t.  Oillette. 
127  U.  B.  506,  8  Sup.  Ct  13&4.  Mr.  Justice 
Lamar  said:  "The  principle  that  a  ttustee 
may  purchase  the  trust  property  at  a  judicial 
sale  brought  about  by  a  third  party,  wbicb  he 
had  taken  no  part  m  procuring,  and  over 
which  he  could  not  have  had  control,  Is  upheld 
by  numerous  decistons  of  this  court  and  of 
other  courts  of  this  country,"^H?mjig  Frevost 
V.  Oratz,  1  Pet.  0.  0.  864,  378,  Fed.  Obs.  No. 
11,406;  Oil  Oo,  V.  Marbury.  91  U.  8.  687; 
Chorpennlng's  Appeal,  32  Pa.  St.  816*,  and 
risk  V.  Sarber,  6  WAtts  &  S.  la  In  the  case 
last  cited,  It  was  held  by  the  supreme  court 
of  Pennsylvania  that  the  aasignee  ot-an  insol- 
vent debtor  was  "not  incapatble,  by  reason  of 
his  flduclary  character,  of  becoming  the  pur- 
chaser of  the  debtor's  rral  estate  when  told 
by  the  sherlCT  upon  a  mortgage  which  Incum- 
bered It  before  tbe  tln&e  of  the  aaslgnment" 
In  delivering  tbe  ophilon  of  the  court,  Ken- 
nedy. J.  (pages  22,  23),  quotes  the  following 
from  the  opinion  of  Mr,  Justice  Washington 
Id  Prevost  v.  Oratz,  supra:  "I  know  of  no 
principle  of  equity  which  will  Invalidate  tiie 
title  of  a  trustee  to  land  which  the  law  taas 
taken  out  of  hfs  bands  and  which  he  purchoa^ 
ed  from  one  appointed  by  the  same  authority 
to  sell  it.  This  Is  precisely  like  the  case  of 
an  executor  who  purchases  at  a  sheriffs  sale 
the  personal  property  of  his  testator,  seised 
and  sold  under  execution.  Ttae  reasons  which 
forbid  a  trustee  from  purchasing  the  trust 
■property,  where  be  himself  is  the  seller,  do 
*Dot  apply  to  such  a  case."  It  would  not'  be 


lection"  of  the  note,— and,  certainly,  their  un- 
dertaking went  bo  fnrtlier,— 11  could  iiardly 
be  expected  of  t]»m  that  they  iVboidd  buy  in 
the  property<8lven:a8  secnrlty  thenfoT,  In  the 
event  the  ■■oue  -ahonid  be  tevied  on  and  sold 
to  satisfy  otfaer  claims  agalnat  the  owner  held 
by  third  pereoBS.  But  even  If  the  plaintifCs 
hadiOt  any  dme'ttae  right  to  asinme  that  Riee 
«nd  O'Connor  would  represent  them  tn  doing 
all  that  might  be  neocssaiy  to  reaUse  upon  the 
note  and  security  tn  question,  land  acootdiogly 
to  expect:that  in  bidding  at  a  aaJe  of  the  mort- 
gaged pmperty  the  defendants  woirid  be  act- 
ing in  a  Qduclary  character,  anrdy  the  irialn- 
tiffs  were  not  jnstifldd  tn  raying  upon  any 
such  assnmptlon.  after  direct  and  iposdtlve  no- 
tice to  them  by  Hice  and  O'Connor  thoit.  If  they 
bid  at  the  particular  sale  under  consideration, 
they  would  do  <so  In  their  own  behalf  alone. 
This  principle  was  recognized  In  Flsk  v.  Sar- 
ber, cited  above,  wherein  It  was  said:  '"There 
are  cases  In  which  the  party  acting  in  a  fidu- 
ciary chamcter  may,  hn  his  own  act,  devest  or 
discharge  himself  of  the  power  or  trust  under 
'Which  he  has  acted,  at  pleasure;  but  then  he 
will  wtt  ke'^rmitted  to  act -for  bis  own  b^ 
efit.  In  opposition  to  the  Interests  of  those  for 
'  whom  he  had  previously  undertaken  to  act  id 
■thA  taatter,  without  making  known  to  them 
the  fact  of  bis  having  relinqnisbed  bla  trust 
or  authority  to  act  for  them."  See,  also,  Bar- 
tholemew  v. 'Leech,  7  Watts,  472.  One  occu- 
pying a  flduolary  relation,  when  be  is  not 
bound,  either  bs  ia^  «r  contract,  to  rep- 
resent the  Interest  of  another  as  to  a  partlcu- 
<lar.  matter,  may.  upon  notice  that  he  Intends 
'  to  act  for  tdsnelf  oloae  in:regaTd  thereto,  com- 
pletely absolve  himself  from  the  obUgatfoo  of 
representlQg  such  other  person.  Thus,  in  Ba- 
ker V.  WbltUig.  3  Sumn.  476,  Fed.  Cas.  Xa 
T87,  it  was  h^:  "A  puretaaae  by  fan  agent 
wilt  be  deemed)  by  a  court  of  equity,  a  pur- 
chase for  bla  prhiclpals.  unless  .Qie  agent  has 
openly  and  aotoriausly,  and  wUh  full  notioe 
to  bis  -prlndpali,  Olsdauved  bimulf  from  hfe 
agency." 

It  wlU  be  Ahaerved  that,  while  the  plaintiffs' 
petition  avers  that  the  purchase  by  Rice  and 
O'Connor  was  fraudulent,  It  dearly  appears 
therefrom  that  the  only  fraud  relied  on  or  hi- 
tended  to  be-alli^ed  as  having  been  perpetcateJ 
by  them  was  in  biding  the  mortgaged  pra- 
ises exclusively  for  their  own  benefit,  and  not 
for  the  JoUt  protection  of  themselres  and  tbe 
plaintiffs.  If  what  we  have  sbore  UUd  down 
la  sound,  it  necessarily  follows  that  the  con- 
duct of  the  defendanta  in  ttds  respect  was 
not  In  any  sense  ftaodaleiit  The  petltton  do» 
not  allege  that  ttie  sale  was  ast  tolr^  con- 
ducted, or  that  Bice  and  CDomaor  did  any- 
thing whatever  to  make  the  property  tiring 
less  than  Its  vala&  Prommptlvely.  then.  tbOr 
bid  was  the  highest  prloe  the  land  could  be 
tolA  for;  and,  in  order  to  cany  oat  tlie  jMn- 
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W  Idea  of  vtaat  the  doty  of  Stee  and  0*Gaii- 
jf  vsa  Is  the  ptemixa,  iher  would  have  been 
.  mpelled.  after  securing  the  land  by  a  bid  of 
00,  to  ralie  their  own  bid,  and  make  the 
.Dd  bring  about  twice  as  mnch,  Oertalnly, 
e  law  does  not  require  any  party  to  he  gollty 
conduct  80  absuEd.  Jodgment  affirmed. 
U  the  jivtlcM  concnnliig.  . 


DAVroSON  T.  STOBT  et  al. 

STORY  et  al.  t.  DAVIDSON. 

npreme  Court  of  Georgia.    March  10,  1889.) 

cscnroRs— A^raoiTRTiNs— PBonsnoHAi.  BaET- 
icsa — FoBumna  aw  Comnuioxs— Costb  nt 
EquTTT— AmUf— Rhtzbw— VEHniOT  ov  Jtmr— 
Costs  ok  Afful. 

1.  The  evidence  warranted  the  auditor  in 
idiog  that  the  estate  of  the  defendant's  testa- 
r  was  not  entitled  to  any  credit  upon  the 
?ni  for  professional  services  set  up  in  defense 
the  plaintiffs'  action;  and  there  was  no  error 
charing  against  such  estate  the  anumnt  al- 

qed  to  have  been  retained  for  attorneys'  fees, 
ith  interest  from  the  time  auch  amount  was 
ipropriated  by  the  deceased,  (a)  Can  an  ez- 
otor,  who  is  an  attorney  at  law,  charse  the 
tate  which  he  Tepresents  with  the  value  of 
ofessional  services  rendered  by  him  to  the  ea- 
te,  unless  the  same  be  allowed  by  the  ordiua- 
■  as  "extra  compensation"  for  "extraordinary 
rvices?" 

2.  JBven  if,  In  any  ease  where  legatees  under 
will  resort  to  a  conrt  of  equity  for  the  set- 
>ment  of  an  estate,  such  court  can  relieve 

I  executor  from  a  forfeiture  of  commissions 
owing  out  of  a  failure  to  make  returns,  there 
Eifl  no  error  In  the  present  case  in  refusing  to 
:ercise  this  power. 

3.  It  being  within  "the  province  of  tbe  judge 
determine  upon  whom  the  costs  shall  fall" 
an  equity  case,  the  exercise  of  this  power 

ill  not  be  controlled  unless  it  Is  manifest  that 
has  been  abused.  There  was  no  error  in  the 
esent  case  in  requiring  each  of  the  parties  te 
y  one-half  of  the  auditor's  fee,  nor  in  re- 
tiring the  defendant  to  pay  all  otlur  costs. 

4.  There  was  suCacient  evidence  before  the 
ditor  to  authorize  a  finding  In  favor  of  the 
lintiffa  on  all  of  the  Items  which  he  allowed 
em.  While  in  some  instances  the  evidence 
la  conflietiiur.  and  in  others  not  very  strong, 
ts  court  will  not  control  the  diacretlon  of  the 
al  judge  in  refusing  to  allow  any  of  the  ex- 
ptions  of  fact.  There  was  no  ruling  by  the 
age  on  any  of  the  exceptions  of  law  which 
luld  require  a  reversal  of  the  judgment. 

5.  When  all  of  the  exceptions  of  law  and  fact 
>re  dismissed,  a  decree  should  have  tieen  rea- 
red without  a  verdict  of  a  jury;  but  the  ren- 
ion  of  the  verdict,  though  improper,  will  not 
luire  a  reversal  of  the  judgment.  The  judge 
ended  that  the  verdict  and  decree  should  be 
tered  in  accordance  with  the  auditor's  report; 
d,  while  it  appears  from  the  record  that  the 
:ree  docs  not  exactly  conform  thereto,  the 
lf;nient  is  affirmed,  with  direction  that  the 
-diet  and  decree  be  amended  bo  as  to  con- 
m  to  the  anditor*0  report.  Aa  this  could 
re  been  done  In  the  superior  conrt  by  a  aim- 
motion,  and  It  was  not  necessary  to  bring 

•  case  to  this  conrt  for  this  purpose,  the  coats 
bringing  the  main  bill  of  exceptions  here  will 
:  be  taxed  against  the  defendants  in  error. 
Syllabna  by  the  Conrt.) 

Srror  from  saperior  conrt,  Bicbmond.  coim> 

E.  H.  Callaway,  Judge. 
Action  by  SSfEabeth  Story  and  M.  B.  De- 
re   against  A.  H.  DaTldacm,  eaecntor. 


Prom  the  Jtidgment  botti  partlea  brine  enor. 
Judgment  on  main  bill  of  exceptiona  affirmed* 
with  diieetlima,  and  cioaa  bill  dlsmlased. 

J.  S.  &  W.  T.  Davidson  and  W.  K.  MUIer, 
for  plaintiff  tn  error.  H.  O.  Roney  and  Leon- 
ard Phlnlzy,  for  defendants  in  error. 

COBB,  J.  Elizabetb  Stoty  and  M.  E.  De- 
more  brought  suit  against  the  executor  of  Da- 
vidson, alleging- that  Davidson  was  the  exec- 
utor of  the  will  of  Albert  H.  Story,  and  that 
tbey  were  among  the  legatees  nuder  the  will, 
and,  having  purchased  the  Interests  of  all  of 
the  other  legatees,  were  entitled  to  the  entire 
estate  of  the  testator.  The  petition  prayed 
for  an  accountinff  as  to  certain  apeciflc  Items 
with  which  It  was  claimed  the  estate  of  Da- 
vidson was  chargeable,  and  also  "an  account- 
ing by  the  defendant  for  all  sums  collected 
and  paid  out  for  the  estate  of  Albert  H.  Sto- 
ry" by  Davidson  as  his  executor.  TJpon  the 
application  of  the  plaintiffs,  an  auditor  was 
appointed,  who,  having  heard  the  case,  ffled 
his  report,  finding  In  favor  of  the  plaintiffs  as 
to  certain  Items,  and  against  Qiem  aa  to  others. 
The  report  concluded  with  the  following  sum- 
mary, showing  what  the  total  amount  ot  the 
recovery  of  the  plaintiffs  should  be: 

Executor's  commlsslanB  invnvarly 

retained                                     $  172  81 

Lost  to  estate  In  interest  on  Cary  note  2M  00 

Reiots  collected  and  unaccounted  for  86  2S 

«  502  56 

Deduct  amount  due  executor  as  shown 
above    203  16 

Balance  in  phiintiffB'  favor   f  200  40 

7%  interest  thereon  from  Dec:  2,  '95, 
to  date   47  42 

<  846  82 

Attorney's  fees  improperly  retained . .  $  750  00 
7%  interest  thereon  from  June  16, 

^1,  to  date   853  01 

11,103  01 

Total  amount  due  this  date  $1,4^  83 

Interest  will  run  from  this  date  (Mardi  7, 
1883)  on  ($209.40  and  $750)  $1,049.40  at  the 
rate  of  seven  per  omt,  to  be  added  to  the  $!«• 
44938. 

Bneptloiu,  both  of  law  and  taet,  vere  ffled 
by  the  idalittiflB  and*by  the  defendant  The 
jDdce  dismissed  all  of  the  excepttoin,  and 
passed  an  order  confirming  tbe  auditor's  re- 
port, and  directing  a  verdict  and  decree  to  be 
taken  in  conformity  thorewlth,  and  also  dlveet- 
big  tiutt  the  fee  allowed  tbe  auditor  for  bis 
services  be  divided  equally  between  the  idaln- 
tlffB  and  defendant.  The  defendant  ffled  a 
bffl  of  exceptions  complaining  of  the  rulings  of 
the  jndse  which  were  advene  to  tilm,  and  a 
cross  bill  of  exceptions  oomplalnlng  of  the  re- 
fusal ct  the  Judge  to  sustain  th^  excqitlons 
was  ffled  by  the  plaintlfla. 

1.  Complaint  b  made  that  tbe  estate  of  Dar 
Tldson  was  Improperly  charged  with  the  Item 
of  $760,  with  Interest  from  June  16,  1881;  It 
being  contended  that  Davidson,  as  executor  of 
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estate  arter  uis  aeatn.  JJaTidBon  naa  neTer 
made  an^  returns  to  the  ordinary,  and  there- 
fore this  amount  had  never  been  allowed  by 
the  ordinary  as  a  proper  charge  against  the 
estate.  It  would  seem  that  the  only  way  that 
an  executor  who  is  an  attorney  at  law  can  be 
allowed  compensation  for  professional  serv- 
Icea  rendered  the  estate  of  which  be  Is  the 
executor  Is  by  an  application  to  the  ordinary 
for  extra  compensation.  Section  34SS  of  the 
Civil  Code  provides  for  compensation  for  ex- 
penses and  loss  of  time  when  the  execntor  is 
required  to  go  out  of  the  county  to  attend  to 
business  of  the  estate,  and  section  3488  de- 
clares that,  In  other  cases  of  extraordinary 
services,  extra  compensation  may  be  allowed 
by  the  ordinary.  But  In  no  case  Is  the  allow- 
ance of  extra  compensation  by  the  ordinary 
conclusive  upon  the  parties  In  Interest.  Sec- 
tion 3484  prescribes  the  general  rule  In  regard 
to  compensation  of  an  administrator  or  an  ex- 
ecutor, which  Is  2^  per  cent,  on  all  sums  re- 
ceived, and  a  like  commission  on  all  sums 
paid  out  It  would  seem  that  any  compensa- 
tion other  than  this  must  be  allowed  by  the 
ordinary.  See,  in  this  connection.  Bird  v. 
MltcheU  (Ga.)  28  S.  B.  674.  It  la  not  neces- 
sary, however,  In  tbe  present  case,  to  decide 
whether  or  not  an  executor  could  take  com- 
pensation for  services  of  this  character  with- 
out having  made  a  return  to  the  ordinary  and 
having  the  claim  allowed  by  blm,  as  the  evi- 
dence before  the  auditor  warranted  blm  In 
finding  that  the  estate  of  Davidson  was  not 
entitled  to  any  credit  for  professional  serv- 
ices to  Story  while  in  life,  or  to  his  estate, 
nie  proof  as  to  the  character  and  the  value 
of  these  alleged  services  was  too  vague  and 
iDdeflulte  to  Justify  the  auditor  In  allowing 
any  part  of  the  $750  item.  He  refused,  for 
ttils  reason,  to  do  so.  The  judge  has  not  seen 
proper  to  Int^ere  In  the  matter,  and  neither 
do  we. 

Further  complaint  Is  made.  In  r^ard  to  this 
Item,  that  no  interest  should  have  been  char- 
ged until  a  demand  was  made  upon  the  exec- 
utor of  Davidson.  It  was  contended  that  this 
case  fell  within  the  rule  laid  down  in  section 
2881  of  tbe  Civil  Code,  which  declares  tha,t 
"where  money  can  be  recovered  because  of  a 
mistake,  or  other  like  reasons,  no  Interest  runs 
until  after  demand  and  refusal  to  refund.". 
There  Is  nothing  In  this  case  which  would 
make  the  retention  by  Davidson  of  the  attor- 
ney's fees  such  a  mistake  as  to  make  the  sec- 
tion applicable;  nor  does  any  other  reason  ap- 
pear which  woidd  relieve,  from  .the  penalty  of 
paying  Interest,  oue  who,  without  authority 
of  law,  diverts  from  the  proper  channel  funds 
in  his  bands.  That  this  diversion  was  made 
In  good  faith,  and  with  honest  intentions,  is 
not  sufficient  to  bring  the  case  within  tbe  rule 
laid  down  In  the  section  quoted.  If  David- 
son's estate  la  liable  for  the  retention  of  this 
amount,  It  Is  certainly  liable  for  interest  from 


xne  auditor  rerusea  to  auow  the  estate  of 
Davidson  credit  for  commissions,  and  this  la 
the  foundation  of  one  of  the  assignments  of 
error.  The  failure  of  the  executor  to  make 
returns  forfeited  his  commissions.  CAv.  Code. 
S  3491.  It  is  contended,  however,  that  under 
the  circumstances  of  this  case  the  court  shonld 
have  relieved  against  this  forfeiture,  £^ral 
If,  In  any  case  where  legatees  resort  to  a  court 
of  equity  for  a  settlement  of  an  estate,  the 
court  can  relieve  against  a  forfelttu^  of  com- 
missions for  failure  to  make  returns,  we  can- 
not say  that  there  was  any  error  In  refusing 
to  do  so  in  the  present  case.  There  was  evi- 
dence before  the  auditor  tending  to  show  that 
Davidson  had  been  requested  to  make  returns 
by  the  parties  at  Interest  In  the  estate,  and 
that  he  bad  been  requested  by  the  ordinary  to 
do  so;  and,  being  himself  a  lawyer,  the  con- 
sequences of  such  failure  were,  of  course,  well 
known  to  him.  It  was  contended,  however, 
that  there  was  an  agreement  between  the 
legatees  of  Story  and  Davidson  that  the  estate 
should  be  managed  without  regard  to  the 
strict  rules  of  law,  but  according  to  tbe  plan 
which  is  set  up  In  the  answer  of  tbe  defend- 
aut.  The  evidence  before  tbe  auditor  was 
hardly  sufficient  to  establish  this  contention, 
and  his  finding  was  that  the  same  was  not 
established. 

3.  It  is  alleged  that  the  court  erred  in  cam- 
pelllng  the  defendant  to  pay  all  the  court 
costs,  and  one-half  of  the  fee  allowed  to  tbe 
auditor,  aud  In  not  taxing  the  whole  of  that 
fee  against  the  plaintiffs.  This  behig  a  pro- 
ceeding In  equity,  the  costs  could  be  taxed  by 
the  Judge  in  such  way  as  seemed  to  him  prop- 
er under  tbe  circumstances  of  tbe  case.  We 
cannot  say  there  was  any  abuse  of  discretion 
in  requiring  the  defendant  to  pay  one-half  of 
auditor's  fee  and  all  other  t-osta.  Civ.  Oode.  { 
4850. 

4.  There  was  sufficient  evidence  before  the 
auditor  to  authorize  a  finding  In  favor  of  the 
plnintiffs  on  all  of  the  items  which  he  has  al- 
lowed. It  Is  true,  In  some  cases  the  evidence 
was  conflicting,  and  In  others  not  very  strong. 
We  are  not,  however,  prepared  to  say  that  the 
finding  on  any  Item  was  entirely  unsupported 
by  evidence,  and  therefore  the  discretion  of 
the  Judge  In  refusing  to  allow  any  of  the  ex- 
ertions of  fact  will  not  be  controlled.  The 
exceptions  of  law  which  are  not  specifically 
dealt  with  above  were  either  of  mdtx  a  char- 
acter as  not  to  require  more  elaborate  treat- 
ment,  or  were  not.  In  the  language  of  Judge 
Callaway,  "set  out  with  sufficient  clearness 
and  distinctness  to  be  considered." 

5.  This  being  an  equity  case,  and  aD  excep- 
tions of  law  and  fact  having  been  dismissed. 
It  was  not  the  proper  practice  to  have  dlrecteil 
a  venyct  on  the  auditor's  report,  but  a  decree 
without  a  verdict  should  have  been  entered 
thereon.  Hearn  v.  Laird  (Ga.)  29  S.  E.  973.  So 
doing,  however,  will  not  be  reason  for  teven- 


tween  the  vexdlct  and  decree  and  the  audl- 
toc*!  report,  but  it  Is  not  necessary  to  reverse 
tbe  judgment  In  order  to  remedy  tbls.  It  be- 
ing clear  from  the  record  that  the  judge  In- 
tended that  the  verdict  and  decree  should  fol- 
low the  auditor's  report,  and  the  bill  of  ex- 
ceptions showing  that  his  attention  was  not 
called  to  this  variance  when  the  d^pree  was 
signed,  and  was  raised  for  the  first  time  when 
the  bill  of  exertions  was  tendered  to  him, 
direction  Is  given  that  the  verdict  and  decree 
be  amended  so  as  to  conform  to  the  report  of 
the  andltor.  As  this  could  have  been  done 
by  simple  motion  in  the  superior  court,  and 
{he  correction  of  tbe  discrepancy  did  not  ne- 
cessitate a  resort  to  tlits  court,  the  costs  of 
bringing  the  main  bill  of  exceptions  here  will 
not  be  taxed  against  tbe  defendant  In  error. 
Judgment  on  main  blli  of  exceptions  affirmed, 
with  directions.  Cross  bill  dismissed.  All  the 
justices  concurring. 


UliLHBB  T.  FITTOBRALD. 
^preme  Court  of  Georgia.    Uarch  16,  1899.) 

CKtabdum  and  Wasd— Covtuots  Bitwiir. 

1,  A  minor  who.  hy  permisdm  of  Us  guard- 
ian, engages  in  any  business  as  an  adult,  Is 
bound  for  all  contracts  connected  with  such 
business;  and,  if  the  guardian  Is  subsequently 
discharged  from  his  trost,  and  then,  during  the 
minority  of  bis  former  ward,  a  contract  is  en- 
tered into  between  them  touching  such  business 
of  the  minor,  the  relation  previously  listing  be- 
tween the  iwrtles  will  not  invalidate  the  con- 
tract. 

2.  The  testimony  In  this  case  was  amply  suffi- 
cient to  sustain  the  verdict;  and,  no  error  of 
law  being  committed,  the  judgment  overruling 
the  motion  for  a  new  trial  Is  aflSrmed. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Chatham  coun- 
ty; R.  FaUlgant,  Judge. 

Action  by  T.  D.  FltEgerald  against  Benj. 
F.  Uilmer.  Judgment  for  plaintiff.  Defend- 
ant bring!  error.  Affirmed, 

W.  H.  Bard  and  W.  F.  Slater,  for  plaintiff 
In  emv.  Geo.  W.  Ow«u,  for  defendant  In 
error. 

LBWIS,  J.  An  action  waa  biougbt  by  Fitz- 
gerald against  TTIlmer  for  the  foredosure  of 
a  mortgage  given  to  secure  a  note  dated  tbe 
IStb  of  Jnn^  1896,  which  note  was  renewed 
by  a  mbseqaent  one  executed  on  Septonber 
2lBt  of  Che  same  year.  To  this  action  13ie  de- 
fendant pleaded  that  at  the  time  the  note  waa 
given  b7  blm  to  Fitzgerald,  he  was  nnder  the 
age  of  21  years,  and  therefore,  nnd«r  the  lawe 
of  thle  state,  flie  contract  as  represented  hj 
the  note  and  mortage  glTOi  to  secnre  it, 
waa  not  binding  upon  Mm,  the  same  not  hav- 
ing been  gtven  for  neoesaarlea.  It  appeaia 
tlie  record  that  the  plaintiff  hi^  been 
iha  guardian  of  mimw.  and  that  about  Feb- 


evldence  as  to  whether  or  not  the  ward  was 
of  age  at  the  ttme  of  this  discharge,  but  the 
weight  of  the  evidence  shows  that  he  did  not 
really  arrive  at  majority  until  the  mouth  of 
January,  1887.  The  plaintiff  contended  that 
when  he  applied  for  his  discharge  he  relied 
upon  the  statement  of  the  ward  that  he  had 
reached  the  age  of  21.  It  was  undisputed, 
however,  that  the  guardian  had  previously 
given  the  ward  permission  to  enter  Into  busi- 
ness on  his  own  account,  and  that  he  was 
conducting  a  business  of  his  own  at  the  time 
bis  guardian  was  discharged.  It  further  ap- 
pears from  the  testimony  that  the  latter,  out 
of  his  Individual  money,  advanced  to  his  ward 
the  necessary  funds  to  buy  the  property  to  be 
used  in  tbe  ward's  business;  and  while  the 
guardian,  mider  the  agreement  with  his  ward, 
was  to  have  an  Interest  In  this  business,  yet 
the  ward  bad  exclusive  control  and  manage- 
ment of  it,  and  realized  and  used  all  the  profits 
therefrom.  A  settlement  was  finally  had  be- 
tween the  guardian  and  his  ward,  and  the 
contract  sued  on  In  this  case  was  duly  exe- 
cuted after  the  guardian's  discharge,  the  con- 
sideration of  the  contract  being  the  money 
advanced  by  him,  and  his  Interest  In  tbe  busi- 
ness, amounting  to  $100.  The  ward  testified 
that  he  had  received  and  Icept  tbe  property 
bought  with  the  guardian's  money,  and  it  ia 
fairly  inferable  from  his  testimony  that  he 
continued  to  enjoy  the  use  of  such  property, 
or  Its  proceeds,  after  his  arrival  at  majority. 
There  was  no  pretense,  either  in  the  pleadings 
or  In  the  testimony,  that  the  guardian  had 
talien  any  undue  advantage  of  the  ward  In 
any  of  the  business  transactions  above  re- 
ferred to,  nor  tliat  tbe  ward  did  not  receive, 
and  waa  fully  enjoying,  the  benefit  of  tiie 
money  advanced  him  by  the  plaintiff. 

Section  8660  of  the  avll  Code  declares: 
"If  an  Infant,  by  permission  of  his  parent  or 
guardian,  or  by  permission  of  law,  practices 
any  profession  or  trade,  or  engages  In  any 
business  as  an  adult,  he  shall  be  bound  for 
all  contracts  connected  with  such  profession, 
trade  or  business.**  In  the  motion  for  a  new 
trial,  error  is  assigned  because  the  court  gave 
this  secUon  in  charge  to  the  jury.  In  the 
same  connection  the  court  further  charged 
that  the  fact  that  the  defendant  "may  for  a 
part  of  the  time  have  beoi  connected  in  busi- 
ness with  an  Individual  who  was  also  his 
guardian,  does  not  necessarily  void  the  con- 
tract, bnt  the  fact  of  the  ^stance  of  such  a 
rdbitlonahip  should  make  [the  jury]  scrutinise 
Tery  carefully  an^  contract  made  between  the 
guardian  and  hla  ward  to  see  whether  or  not 
any  frand  waa  practiced  on  the  ward,  and 
that  no  advantage  was  tafcen";  that  any  andi 
advantage  or  undue  Influrace  would  justify 
the  jury  in  setting  the  contract  aside,  but,  if 
tiiey  should  believe  "tiiere  was  no  advantage 
taken,  no  undue  influence  used,  and  it  was 
a  perfectly  fair  and  honest  contract  In  tbe 


tbat,  on  account  of  the  relattonshtp  existing 
between  tlie  plaintiff  and  tbe  defendant,  as  a 
matter  of  public  policy  the  law  would  not  en- 
force a  contract  made  during  liie  existence  of 
soch  r^atlonshlp.  It  matters  not  under  what 
circumstances  or  for  what  purpose  made^ 
Even  If  this  proposition  Is  sound  as  a  matter 
of  abstract  law,  it  has  no  application  to  the 
fbcts  of  tbis  ease,  for,  when  the  contract  sued 
on  by  tbe  plalntifT  was  entered  Into,  the  rela- 
tion of  guardian  and  ward  did  not  exist  be- 
tween the  parties.  Under  the  section  of  the 
Code  above  cited,  a  minor  is  bound  by  con- 
tracts connected  with  the  business  which  be 
Is  permitted  to  follow  by  hl»  parent  or  guard- 
ian. Therefore,  while  the  relationship  of 
guardian  and  ward  existed  between  these  par- 
ties, Ullmer  was  properly  permitted  by  his 
guardian  to  enter  upon  a  legltlmatie  business 
enterprise,  and  his  contracts  In  connection 
with  this  particular  buslneaa  became  ae  bind- 
ing upon  hfm  SB  liiaugh  he  was  of  full  age. 
Bh^n  If  the  plaintiff  could  have  made  no  bind- 
ing contract  while  TTIlmer  contlnnetf  to  be  his 
ward,  be  certainly  had'  as  much  rigfat  aa  any 
other  person  to  contract  with  his  farmer  ward 
^ter  the  r<4atlon  between  tliem  had  been  dis- 
solved. Tbe  mere  fact  that  tbe  dlscha^  of 
the  plaintiff  from  the  guardianship  was  bad 
dhrtng  tlie  minority  of  blB  ward  can  make  no 
difference.  This  dlscBatve',  whetber  properly 
or  Improperly  granted,  effectnally  severed  the 
rrfatlon  which  had  prevlonsly  eiisrted  between: 
the  parties,  and  the  only  way  In  which  It 
eould'have  been  reertored  would  bare  been  by 
tf  regular  proceeding  to  set  aside  the  Judg- 
ment and  reinstate  the  guardian  In  his  trust. 
Accordingly,  If  there  was  any  error  In  the 
charge  complained  of.  It  cert^nly  did  not 
operate  to  the  Injury  of  IJie  deftendant  but 
ratber  tended  to  prejudice  the  rights  of  tiie 
ptelntlff  In  gfvtng  to  tJlImer  the  benefit  of  a 
tbeory  not  supported  by  the  facts  In  tbe  case, 
rurthermore,  we  think  there  Is  sufficient  evi- 
dence to  authortee  the  conclusion  that  there 
was  a  ratification  of"  the  contract  by  tJllmer 
after  he  arrived  at  majority.  While  section 
S64S  of  our  Civil  Code  declares  that  "the  con- 
tracts of  an  Infant  under  twenty-one  years  of 
age  are  void,  except  for  necessaries,"  that 
section  further  provides  that,  if  "the  Infant 
receives  property,  or  other  valuablfe  eonsld- 
eratktn,  and  after  arrival  at  age-  retains  pos- 
session of  such  property,  or  enjoys  tbe  pro- 
ceeds of  such  valuable  consideration,  such  a 
ratification  of  the  contract  shall  bind  him." 
See,  idso,  Howard  v.  Tut^ec,  ft5  Ga.  323.  and 
MoKamy  v.  Oot^r,  81  Ga.  679,  8  S.  K.  31Z 
Tbe  T«i3Ict  of  the  Jury,  If  not  demanded  by 
<lie' evidence,  was  certainly  authorized  tbere- 
fty,  and,  no  error  of  law  being  eomnrltted  of 
which  the  plalntifP  tn  error  can  Jtistl'y  com'- 
Idatn.  the  Judgment  of  the  court  below  ovep- 
roUng  his  motion  for  a-  new  trial  is'  afflruiwf. 
MU  Oe  JUBtfcm  OMHninittB; 


(.oaprvmr  uoun  ox  ueorgia.    murva  xi,  law.i 
Afpbait— BsviKW— O&uiT  ov  Cbbtiokabi. 

1.  la  determining  whether  or  not  a  superior 
court  erred  la  dealing  with  a  certiorari,  this 
court  mnat  ascertain  tbe  facts  by  lookiog  to 
the  statements  made  in  the  answer  to  the  writ 
of  certiorari,  and,  consequestly,  allegations  in 
a  petition  for  cerdorari  canaot,  except  as  veri- 
fied by  the  answer,  be  conaidez«d. 

2.  Applying  this  obvloosly  correct  rule  to  the 
present  cue,  it  manifestly  appears  that  tfap 
verdict  rendered  in  the  justice's  court.  In  the 
plaintiff's  favor,  was  right,  and  the  only  result 
which  could  have  been  legally  arrived  at  un- 
der the  pleading  and  the  evidence.  This  be- 
ing so,  the  court  erred  in  sustaining  the  certio- 
rari sued  out  by  the  defendants, 

(Syllabus  by  the  Coortj 

Error  from  superior  court,  Chatham  comity, 
B.  Falligant,  Judge. 

Action  by  J.  W.  Heidt  against  Canuet  ft 
Co.  Judgment  for  plaintiff.  From  an  order 
granting  certiorari,  deftodants  bdng  errm. 
Reversed. 

J.  G.  A  D.  H.  Clark,  for  plaintiffs  In  error. 
AtexandOT  ft  Hitch,  toe  defendant  In  error. 

FEB  CITBIAM.   Judgment  rereraed. 


HANN>  T.  AJUOCEOBOV-  et  al. 
(Supreme  Cbnzt  of  Geozgia.   Mkrcb  Ift  ISKQlt 
DtutoK  o»  Ijm  Tmuni— iMooa  mam  Tmna 

Whvni  by  t»ms  of  a  teitatoi^  wilt, 
eertela  shares  of  stecll  In  a  corporation'  sm  be- 
(pieattied  taoue'fbr  Hfe,  with  remailid«r'OT<cT  to 
others,  and  the  UA  tnant  dies  between  divi- 
dend days,  the  dividend  declared  by  the  corpo- 
ration nert  otter  bis  death,  unless  llie  intention 
of  the  will  be  dearly  otherwise,  is  not  appor- 
tlonable  between  his  estate  and  the  rwrninder- 
men,  but,  under  sach  drenmstanDea^  the  en- 
tire dividend  belongs  to  those  who  own  the 
stock  at  the  time  it  is  dedared. 
(Syllabas  by  tbe  Court.) 

Error  from  superior  court,  Chatham  conn- 
ty;  R.  Falligant,  Judge. 

Action  between  M.  M.  Mann,  executrix, 
and  Kate  B.  Anderson  and  others.  From  th..' 
Judgment;  Mann  brings  error.  Affirmed. 

Charitm,  Mackall  ft  Anderson,  for  plain- 
tiff in  error.  t4twton  ft  Cunningham,  Den- 
maA,  Adams  &  Freeman,  and  Mesetx  & 
Uereer,  for  defendaatB  In  exror. 

FISH^'  Jk  'VViniam  Grayson  Mann  was  tbe 
life  teoant  and  the  defendants  are  the  re- 
malnd^ivmen  of  a  certain  trust  estate  cr^att>ti 
by  tbe  will  of  George  B,  Comming.  A  part 
of  the  property  of  this  trust  estate  consisted 
of  shares  of  stock  In  tbe  Soatbwestem  Rail- 
road Company  and  shares  of  etock  In  tbe 
Savannah  (SasUgbt  GompanT;  Kann,  tire  life 
tenant,  died'  mi  NbTouber  20,  1896.  and  each 
of  these  oorpenrtloiw  dedared  a  semiaanual 
dlTldend'  OD  January  1,  1887;  flam  ito  eam>' 
tti|9  0«r-  the'  pn^am  ttm:  wumOuu  A  coatest 


these  dividends  afaoidd  be  apportioned  be- 
tween her  and  tbe  remainder-men,  two-thirds 
to  her  and  one-third  to  them;  the  reiDainde> 
men  claiming  that  the  whole  of  the  dlTt 
dends  should  be  distributed  among  tbem,  ac- 
cording to  their  respective  inteiests.  The 
court  below  awarded  the  entire  fund  arising 
from  these  dlrlde&dft  to  the  remalnder-taen, 
and  the  executrix  esoepted. 

Where  the  owner  of  a  life  estate  In  shares 
of  stock  In  a  corporation  dies  between  divi- 
dend days,  the  gmeral  mie  is  that  the  dlTi* 
deod  declared  next  after  his  death  ia  not  ap< 
portionable,  but  belongs  entirely  to  the  cor- 
pus of  the  trust  food;  and  so  goes  to  the 
i-emainder-man  or  the  reversioner.  1  Cook, 
Stock,  Stockh.  &  Oorp.  Law,  |  DCS;  Perry, 
Trusts,  {  SStf.  Counsel'  fbr  the  eisecQtrix  ot 
the  life  tenant  admit  that  this  principle 
"seems  to  be  sound  In  regard  to  dividends 
declared  by- going  concerns  which  are  subject 
to  the  vicissitudes  and'  rtska:  of  butlnesB,  and 
may  not  know,  until  tb*  time  of  declaring  a 
dividend,  whetiher  their  Qnaccial  condltkm 
will  warrant  such  action,"  trat  contend'  that 
"It  does  not  seem  sound  under  ttir  peoollar 
drcumstHnces'  of'  thlS'  case."  WlHiout  unden- 
taklBg  to  restate  "Qie  peculiar  drcumstanoes 
of  this  oasev"  which-  win  be  seen  In  the  r«- 
portor's  8tatem«it,  let  us,  for-  the  sake  o<:  the 
argtunent,  take  it  far  granted  that  tbe  fiond 
available  to  each'  of  these  corporation*  from 
which  tO'  declare'  and  pay  a>  dlvifleiid  to  Its 
stockholders  nevier' varies'  from  ono  dividend 
day  to  another.  Would  the  fact  that  the 
amount  of  such  fOnif^  is  ast  '%itf>jetft  to  the 
vicissitudes  and  riskfr  of'  business"  render  a 
dividend  declared  by  tbe  corpo rattan  next 
Attsr  the  death  ot  om  who  Md  a  life  estate 
In  share*  oC  ilE  stock  appoitloiuUiIe.  between 
bis  SKeentop  and  tbe  remsdnder-mffla?  We 
tblnk  not.  Tbe  general  rule  at  comnsoB  law 
was  that  fixed,  periodical  paymeats  were  not 
ftpportionaUe^  and  it  therefore  required-  pos- 
itive parliamentary  enactments  to  make 
them  so  in  Bngland.  See  11  Geo.  II.  c  19; 
4  &  5  Wm.  TV.  c.  22;  and  88  &  34  Vict  e.  80. 
Nothing  In  the  way  of  Incoaie  could  be  more 
fixed  as  to  amount,  or  more  certain  ot  reali- 
sation, than  the  Income  to  be  derived  from 
money  Invested  In  tbe  public  fimds  of  Qreat 
Britain,  and  yet,  at  common  law.  It  was  not 
apportlonabla.  Wilson  v.  Harman,  Amb.  278; 
Pearly  v.  Smith,  8  Atfc.  280;  ShOTrard.  v. 
Sherrard;  Id.  508.  Nor  wepe  reota,  annnltletf, 
pensions,  etc.  2  WUllam^  Bx'rst  *Tt»,  *729. 
It  was  not  until  ttie  passage  of  tbe  aot  qf 
It  Geo.  lit  that  rent  of  any  kind;  was  appop- 
tlonabto  In  Bngland.  This  act  mated  ap- 
porUmsnnt*  In  a  my  limited  daas  of-  cases, 
ant  the-  later  statatea  above  dtedi  wese  oonh 
passed'  fhp  th«>  parpose-  of  sMng  the  anwr- 
ttoasMDt  ptttiQlpfe  a<  wld^  moffat  so  tbaib  It 
might  tttclnde  iBcomei  whlth;  was.  n«t  em- 
bTBced*  In  M  St  oobbob.  Itnr,  or  xMtfer  so^ 


did  not  render  It  apportlonable.  The  com- 
mon-law principle  Ift  that  an.  entire  Interest, 
which  accrues  only  at  stated  periods,  cannot 
be  apportioned,  bwause  not  spso^tlble  of. 
any  Uitermedlate  division.  Interest  was  ap- 
portionable  at  common  l&w  because  It  was 
held  to  accme  de  die  la  diem,  aiLd  therefore 
to  ba  Busceptlt^e  of  Intermediate  division. 
This  Is  the  rule  of  the  common  law,  and 
there  is  no  stabttory  law-  of  force  in  this  state 
which  changes  this  rul«  la  reference  to  divi- 
dends declared  upon  stoek  in  oorporatUns. 

It  Is  not  necessary  to  determine  whether 
rent  is  apportlonable  in  Georgia,  as  the  coo- 
test  here  lq  not  over  rent,  bvt  ov«r  dividend*. 
In  a  case 'Of  tbls  ckaractw.  it^  matters  not 
tbat  tbe  sourest  from  which. a  corperaition  de- 
Elres  the  fuwl  upon  wbtchi  it  bases,  audi  txova 
which  It  pays,  a  diyldend  to  Its.  sJwreiioldecs 
may  be  imt,  top  the  dlrldefi^.  which  It  pajrs 
to  a  alianbolder  Is  nofe  rent  The  quefttlon 
Is:  whether  what  the-  8t&<^older  recely«ii 
from  thO'  oorpointlon  is  apportionaiMe  or.  not 
What  he  reeetveat  oomea  not  to  Mm  as,  reiat, 
but  as  dividends)  Ete  le»ses<nQtbjUig,.8ffd/h« 
reoeiTeBf  noitfaiaa  as  nsnt;  Before  th0!  monoj 
neaobes-  hisi  haoiiS)  ift  hafl  bee*  paid-  by  the 
IfisKei  to  f^e  corporation  In.  whjcb  t»e  held 
stock,  hsA.b^ome  a  svt.o/l  Itst  coi^mt^ 
setst  hafl'  oeased  to  b«  rent,  oad  he  has;  no 
ctolnp  upon  It  until  it  h«s  been  Btegreg^ted 
from  su£b,  assets  hy-  the  (tedairatlov  of  a  dlvr 
Mend.  When  a  dtvldcmd  hf».  bneo.  Oeatorad, 
ai  debt  in  his,  faToit  ist  crcNited  4Mtnsti  the  coo- 
ponatlon.  and  w^a-  he  coUeetSi  his  dividend 
he  is  simply  oeUsotins  this  debt,  and  ooti  colr 
lectiug  rest  whl<^  the  corporattoi  has  re- 
ceived from  his  tenant,  and  pays-  over  tp  him. 

It  1b  Qootended  by  the  leiu^ned  ooupael  for 
the  exAcuttlx  that  tbo  money  received  hy  each 
of  these  corporations,  and  paid  ovX  Ip  divi- 
dends to  Its  stockholders,  was  "Interest,  pure 
and  simple,  on  the  Investm^it  ot  tbe  proper- 
ty, earned  dsy  by  day,  but  payable,  in  the 
one  case  (luarterly,  in  the  other  eomlaaoual- 
ly."  It  seems  veiy  clear  to  us  that  the 
money  which  each  of  Uiese  corporations  re- 
ceives upon  a  lease  of  its  corporate  property 
Is  not  interest.  It  certainly  is  not  compensa- 
tion received  for  the  loan  or  use  of  money. 
The  mere  fact  in  tbe  case  of  the  Southwest- 
ern Railroad  Onnpany,  tbat  the  lease  coo- 
tract  stipnlates  that  the  lessM  shall  pay  tu 
the  lessor,  "during  each  sod  every  year  of 
the  continnaince  of  tbe  tArm  of  the  lease,  a 
sum  equal  to  five  per  centum  upon  the  amount 
of  the  capital  stock  (tf  the  Southwestern  Ball- 
road"  outstanding  at  the  date  of  tbe  lease, 
doe*  not  change  what  would  otherwise  t>e 
pent  into  Interest.  But  It  Is  Immaterial  wheth- 
ee  what  the  corporation  receives  is  loterest 
oB  not.  beeanse  the  stofAholider,  when  be  re- 
celTes  Us  monoy  frwq  tite  aoq)oratton,.U  not 
□aoelTlna-  teteresti.  but  a  dividend  upm  hfe 
•tqpkj  AsUft-  teoit  tbe  geafifsA  cpmmwMfr 
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tblDk  wonld  control  the  decision  In  tbls  case. 
Tbe  profits  and  surplus  funds  of  a  corporatlout 
wheDsoever  thej  may  accme,  are,  until  sep- 
arated from  the  capital  by  the  dedaration  of 
a  dividend,  a  part  of  the  stock  Itself,  and  will 
pass  with  the  stock,  under  that  name,  In  a 
transfer  or  a  bequest  Tbomp.  Corp.  I  217S. 
So,  when  one  person  transfers  stock  In  a  cor- 
poration to  another,  tbe  transfer  ot  the  stock 
carries  with  H,  as  an  Incident  to  its  owners 
sUp,  all  diTldends  thereafter  declared,  Irre- 
spectlre  of  when  sadx  dividends  may  hare 
been  earned  &  Am.  &  Ens.  Enc.  law  [2d  Bd.] 
720,  and  eases  cited),  and  without  regard  to 
the  source  from  which  the  funds  divided  were 
acquired  by  the  corporation  (Jermain  v.  Rail- 
way Co.,  91  N.  Y.  483:  Richardson  v.  Rich- 
ardson, 75  Me.  B70).  This  results  from  the 
prbu^le  that  a  stockholder  has  no  dalm  to 
a  dividend  until  it  Is  declared,  and  eadi  share 
of  ato^  T^reaents  a  present  Interest  in  it, 
and  that  passes  upon  the  transfer  of  tbe 
share.  Thomp.  Corp.  {  2172.  This  general 
role  regnlatlng  the  transfer  of  stock,  giving 
tbe  dividend  to  the  holder  of  the  stock  at  the 
time  the  dlvldoid  Is  declared.  It  ordinarily 
followed  when  a  life  tenancy  in  shares  of 
stock  in  a  corporation  expires  between  divi- 
dend days.  9  Am.  &  Bug.  Enc.  Law  (2d  Bd.) 
TIB.  A  aharefaddffl  In  a  corporation  has  no 
legti  title  to  the  iiroperty  or  profits  of  the 
corporation  until  a  division  Is  made,  or  a 
dividend  declared.  Until  then  tbe  fund  upon 
which  tbe  declaration  of  a  dividend  may  be 
based,  and  from  wbldi  It  may  be  paid.  Is  a 
part  of  tbe  assets  of  the  corporatl<m,  and  be* 
longs.  In  solldo,  to  tbe  co^ratlon,  no  share- 
holder having  any  title  to  any  part  of  it 
J<me8  v.  Kalltoad  Co.,  B7  X.  Y.  196;  Boaxd- 
man  t.  Railway  Co.,  84  N.  Y.  167.  When  a 
cash  dividend  Is  declared  out  of  net  earnings, 
the  money  set  apart  for  the  payment  of  such 
dividend  Is  segregated  from  the  assets  of  the 
corporatton,  and  belongs  to  those  holding 
stock  In  the  corporation  at  the  time  that  the 
dividend  Is  declared.  The  Instant  It  Is  thus 
severed  ttom  the  corporate  property,  it  la 
necessailly  severed  from  the  stodc,  and  goes 
to  those  who  were  tbe  owners  of  stock  when 
the  severance  took  place;  but,  until  the  seg- 
regation Is  accomiAlslied,  it  is  a  part  of  the 
stock.  Herein  this  case  differs  from  one 
where  a  life  tenant  is  entitled  to  the  income 
arising  from  a  trust  fond  loaned  out  at  in- 
terest In  the  latter  case  the  Income  is  ac- 
cruing from  day  to  day,  and,  as  It  belongs 
to  the  life  tenant,  so  much  of  it  as  Is  earned 
during  his  lifetime  rightly  belongs  to  him. 
In  the  present  case,  even  If  we  admit,  for  tiie 
sake  of  argument  that  the  Income  received 
by  each  of  the  cotporatltms  In  wbldi  tlie  stock 
belonging  to  tbe  trust  estate  wa«  bald,  ac- 
crued from  day  to  d^,  It  would  ta^  no  means 
follow  ttiat  the  Income  wbidi  tbe  life  tenant 
received  from  this  stock  accrued  turn  day  to 


shares  owes  him  nothing  until  it  declares  a 
dividend,  and  when  that  event  baivena  the 
whole  dividend  Is  due  at  once.  The  Instant 
before  a  dividend  is  declared  a  corporation 
owes  nothl]]^  to  its  stoclcholders;  the  instant 
after  it  la  declared  the  whole  dlvld^id  be- 
longs to  them.  Therefore  a  person  who  owns 
stock  In  a  corporation  Just  prior  to  the  dec- 
laration of  a  dividend,  but  from  whose  owner- 
ship It  passes  to  that  of  another  before  tht> 
dividend  is  dedared,  unless  there  la  some- 
thing in  the  nature  of  a  saving  reservation  as 
to  such  dividend,  has  no  Interest  whatever  in 
the  dividend.  We  cannot  see  that  It  makes 
any  difference  whether  the  transfer  of  owner- 
ship Is  occasioned  by  death  or  by  contract 
In  either  event,  the  moment  the  title  to  the 
stock  l8  vested  In  tbe  new  owner,  the  latter 
acquires  all  the  rights  which  appertain  to  the 
ownership  of  the  stock,  one  of  which,  ia  the 
right  to  leeelve  all  sidweqnently  declared  div- 
idends. It  seems  to  us  that  these  principles 
must  control  this  casfe  Upon  the  death  of 
the  life  tenant  the  stock  which  be  Udd  passed 
as  effectually  from  his  ownership  to  that  ot 
the  remalnd^men  as  It  would  have  d<Hie  It 
prior  to  bis  death,  he  had  owned  tbe  whole 
title,  and  had  exM  tiie  stodc  to  theae  same 
persom;  and.  as  tiie  stock  rexvestfited  Its 
proportionate  Interest  In  all  the  asaete  of  tbe 
corporation,  and  so  carried  with  It  the  right 
to  receive  any  dividends  which  might  be  de- 
dared  In  tbe  future  the  ^bt  to  the  whole 
of  such  dividends  pused  to  and  vested  In  tlie 
remainder-men. 

The  ruling  in  the  case  ttf  Meldrim  Trus- 
tees, 100  Ga.  479,  28  S.  E.  431,  la  In  entire 
harmony  wltii  the  one  which  we  now  make. 
There  "a  lesie^  railroad  corporation,  as  a 
cottidderatlon  for  the  lease,  stipulated  with 
the  lessor  corporation  to  declare  and  pay  to 
the  stodEholders  of  the  latter  semiannual  div- 
idends of  not  less  than  7  per  coit  per  annum 
on  the  amount  at  thdr  stodc,  but  for  several 
years  failed  to  do  so."  It  was  held  tbat 
"these  minimum  dividends,  upcm  being  after- 
wards realized  In  part  through  a  compromise 
between  the  lessor  corporatton  and  a  soccea- 
sor  of  the  lessee  corporation,  [bdonged],  In 
so  far  as  realised,  to  the  persons  to  whom 
they  ought  to  and  would  have  been  paid  as 
they  accmed  If  tbe  contract  had  beea  com- 
plied vrltta,"  upon  the  ground  that  'tlieae  divi- 
dends, aa  to  the  minimum  amount  wore  not 
undedared,  but  were  piededaied  fa^  express 
contract  between  the  two  corporatiooa."  On 
page  484,  100  Ga.,  and  page  4SS,  28  & 
Chief  Justice  Simmons,  who  deUreced  tbe 
(^pinion  of  the  court,  says:  *mie  rule  being 
that  dividends  belong  to  tbe  awnex  of  the 
stock  at  the  time  tbey  are  dedared  and  made 
payable,  and  these  dlvklenda  harlnv  beua  de- 
clared In  advance  bj  contract,  their  e«talnly 
belong  to  Mclntire  in  so  far  as  they  were 
made  payable  up  to  the  time  of  his  death. 
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;  part  of  hla  penonal  estate,  tali  aecaton 
Dtltled  to  recorer  them.**  JTodgment  af- 
1  All  the  justices  concurring. 


ntAL  OF  OBOROIA  RT.  CO.  T.  DOR- 
SET. 

erne  Oonrt  of  Georgls.  March  17,  18B9.) 
OT  EviDKtoa— Wuraa  or  OBnonoNs— • 

SEIBBB— TbaKBPOBTIHQ  BaTOKD  STATION. 

t  Ifl  too  late,  after  a  motion  for  a  new 
las,  without  objection  to  the  brief  of  evi- 
,  been  heard  and  determined  upon  its 
I,  to  raise  the  question  that  the  brief 
ot  dolr  filed. 

Hiile  it  is  the  datjr  of  a  condactor  to  aa- 
a,  before  reaching  a  flag  station,  whetheif 
:  there  is  im  board  a  passenger  ticketed 

0,  there  la  a  conesponding  datr  upon  the 
iger  who  has  purchased  a  ticket  to  snch 
ioD,  upon  discovering  that  he  has  been 
oked  hy  the  c<»idnctor,  to  call  the  latin's 
ion  to  the  fact,  and  tnrrender  the  ticket, 
er  that  the  conductor  may  know  the  pas- 
■'s  deatination,  and  haxe  the  train  stopped 
m  to  alight.  The  failure  of  a  passenger 
lerre  this  dutjr  is  a  material  matter  in 
lining  whether  or  not,  in  a  giTcn  instance, 
ag  the  passenger  bcrond  his  station  was 
'  attributable  to  the  negligence  of  the 
7  company,  or  whether  the  passenger,  by 
Hng  the  proper  diligence,  could  have 
d  being  carried  l>eyond  such  station. 

I  the  trial  of  a  case  to  which,  under  the 
ce  introduced  by  the  defendant,  the  rule 
stated  la  applicable,  it  was  erroneous  to 
!  the  jury,  without  explanation  or  quali- 
a:  "Yob  must  determine  from  the  evi- 
whether,  by  the  exercise  of  extraordinary 
ce,  the  conductor  could,  on  the  occasion 

1.  have  ascertained  the  destination"  of 
ssenger.  The  failure  of  the  court  to  In- 
the  jury  concerning  the  duty  of  the  pas- 
,  under  such  circumstances,  is  all  the 
bjectionable,  when  it  clearly  appears  that 
ter  was  perfectly  familiar  with  the  situ- 
and  must  hare  known  the  train  would 
^yond  the  flag  station,  unless  the  con- 
was  notified  to  have  ft  stopped. 

ibna  by  the  Court.) 

ir  from  superior  court,  Henry  county; 
Beck.  Judge. 

an  by  N.  E.  Dorsey  against  the  Central 
rgla  Railway  Company.  Judgment  for 
ff .   Defendant  brings  error.  Reversed. 

A  Boynton  and  W.  O.  Beeks,  iot  plain- 
error.  W.  I.  Dlcken,  O.  W.  Bryan,  L. 
f,  and  B.  J.  Reagan,  fbr  defendant  In 


MONS,  0.  J.  1.  There  was  a  motion 
ilss  this  case  upfHi  the  ground  that  the 
(  evidence  used  at  the  hearing  of  the 
fttr  new  trial  had  not  been  duly  filed, 
□estlon  Is  anfflclently  dealt  with  In  the 
tadnote. 

rs.  Dorsey  purchased  a  ticket  over  the 
iDt  company's  line  of  railway  from 
*olnt,  Ga.,  to  Lovejoy,  Ga.;  the  latter 
I  flag  station,  at  which  the  train  stop- 
y  when  It  had  a  passenger  to  put  off  or 
t  waa  signaled  to  stop  to  take  on  a  pas- 
She  boarded  the  train,  and  claims  In 
lence  that  she  had  no  (vportunlty  to  de- 


liver her  ticket  to  the  oondnebw  until  aft«r  she 
had  passed  her  politt  of  destination.  She  tes- 
tifled  that  the  conductor  passed  through  the 
ear  In  which  she  waa  seated  once  only  between 
these  two  points,  and  then  came  from  the 
aeat  where  she  was  sitting,  and  passed  on  to- 
warda  the  front  She  was  carried  beyond 
LoveJ<v  to  tiie  next  statlai,  whoe  she  alight* 
ed,  and  was  compelled  to  walk  from  one-half 
to  three-quarters  of  a  mile,  according  to  her 
testimony,  to  the  house  of  a  friend,  where  she 
spent  the  night  On  the  way  she  heard  some 
Decrees  talking,  and  they  followed  her  near^ 
to  the  house  of  her  friend.  She  waa  much 
alarmed,  became  nervous,  and,  by  reason  of 
the  walk  and  the  fright,  bee  heiUtb  was  Un- 
paired. The  evidence  for  the  company  tended 
to  show  that  the  plaintiff  knew  that  Lovejoy 
was  a  flag  station  only,  had  trnveled  frequent' 
ly  over  tide  road  for  four  or  flve  years,  and 
waa  wen  acquainted  with  the  sunonndlngsi 
that  the  oadnctor  did  fall  to  take  tqt  plaintiff's 
ticket  because,  as  he  passed  her  several  times 
during  the  trip,  she  had  her  face  turned  to- 
wards the  window,  or  was  talking  to  some 
other  ladles,  and,  inasmuch  as  she  did  not 
board  the  train  at  the  end  of  the  ear  where 
be  stood  to  receive  passengers,  but  at  the  oth- 
er end,  he  did  not  know  that  she  was  a  pas- 
senger whose  ticket  had  not  been  Inqtected, 
and  for  that  reawm  did  not  atop  at  Lovejoy. 
Other  witnesses,  who  were  passengers  on  the 
tnUn  and  in  that  car,  teatlfled  that  tiie  om- 
dnctor  passed  through  the  car  semal  times 
bef(»re  the  train  reached  Lovejoy.  under  the 
charge  of  the  court,  the  jury  returned  a  ver- 
dict for  the  plaintiff.  O&Cendant  made  a  mo- 
tion for  a  new  trial,  which  was  overruled  by 
the  court,  and  to  this  ruling  the  deffmdant  ex- 
cepted. 

We  think  it  is  the  duty  ot  tbe  conductor  ct  a 
passenger  train,  when  the  company  has  aoU 
tickets  to  passengers,  to  go  throui^  the  train, 
and  ascertain  the  atatlons  at  which  the  pas* 
Beng«s  wlshtoal^ht;  but  we  also  tiilnk  that, 
in  a  case  like  the  present,  tiiere  Is  a  correspond- 
ing du^  upon  the  part  of  a  passenger,  whrai 
he  sees  tiiat  the  conductor  has  fitUed  to  call 
for  and  take  up  his  ticket,  and  Is  Ignorant  ot 
hla  presence  on  the  train  and  of  hie  destination, 
to  notify  the  conductor  ot  hla  presence  and  of 
his  destination,  especially  where  the  ride  Is  a 
short  one,  and  the  passenger  knows  that  the 
train  wlH  not  stop  at  his  station  unless  the 
conductw  has  notice  that  there  Is  on  board  a 
passenger  fbr  that  station.  A  passenger  or 
any  other  person  cannot  sit  still  when  he  sees 
he  Is  about  to  be  injured,  make  no  atiempt  to 
avoid  the  Injnry,  and  rely  upon  recovering 
damages  for  the  Injury.  Under  the  law,  he 
must  exercise  reasonable  and  ordinary  care 
either  to  prevent  the  Injury,  or,  after  the  In- 
jury has  twen  Inflicted,  to  abate  the  damages. 
Here  the  passenger  wished  to  leave  the  train 
at  a  station  about  15  miles  from  her  starting 
point.  T^e  conductor  tailed  to.  take  up  her 
ticket  or  to  notice  her  presence,  and  she  must 
have  known  that.  In  a  very  short  time,  her 
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presence  or  at  tier  deatlnatlon.  U  tbenefine 
beosme  materUi,  in  tbe  present  cam,  for  the 
Jury  to  detennine  whether  ttae  railway  compa- 
ny was  entirely  to  blame,  and  to  be  mnlcted 
In  heavy  damages,  or  wlietber  tbe  plaintiff,  by 
tibe  ezerdSB  of  or^nary  care*  ooidd  bave  Bvotd- 
ed  hehig  carried  beyond  her  station,  and  the 
CMiseqtient  Injury  to  her. 

3.  It  foUowK  that  tbe  court  erred  In  charging 
the  Jury,  without  ezplaDaUon  or  qaaUflcfUlo&: 
•Ton  muit  detennine  from  the  evidence  wiketh* 
er,  by  the  eieielse  of  eatraradlnuyi  diligence, 
the  conductnr  could,  <nt  tile  oecMlon  aliased, 
have  ascertained  tAe  destination  Mrs.  Dor* 
aey:"  The  oonrt  riioidd-  bKre  glrani  in,  (ibarga 
the  prlBaipl&  above  dealt  with;  especiaUy  v/ben 
the  cTidence  disdoess  that  the  pasaBnter  knew 
of  the  distance  betweoi  the  point-  wfaese  die 
boarded  the  train  and  the- point- id  her  dastlna> 
tton.  that  tHe  latter  wn.a  fla«- statfon  fbn  tftat 
psrttctfMr  tmln,  and  tiiat  Ott  train  weiAt  mH 
stop-unleaa  tbe  eoBdnctop  had  nstlce-edl  bar  d» 
sire  to-  learn  tt- at  that  statlont  JmUpasBA  re* 
vened.  AH  the>)uatioeB  coneoisliis. 


OBNTRAE  OF  GEORGIA  RT.  CO.  r.  CAN- 
NON. 

(Supreme  Gonrt  Georgia.  M^h.  17,  1899.) 
GuuiDna^ExEounam  ov  fAaavfanBr-Xxouaaiov 

TlCKBT— COaiPttlOHS— PaBFOHMjuros-- 

1.  Tbe  bwdM'  ot  slkowtag-  that  th»  eamliloa 
of  m  penon'  from  a  ptaseMnn  oac-  wa«  lawCnl 
doea  not  devQlye  upoa  a  zau^Tr  comoaDT  ua- 
til  it  be  shown  that  this  person  was  rightfully 
in  the  car. 

2.  When  tbe  pnrohaaee  of  a  redbced  sate  ez- 
cnrsioB  railway  tioket,  bj>  aigviog  a  spedal  con- 
tract thereon,  affrees  with  the  company  is- 
Boing  the  ticket  that  "it  shall  not  V  good 
for  returning  paasage  unless  the  holder-  ld«iti- 
flea  himself'  ^  *  *  as  the  original  purchaser 
to  tbe  satisfaction  of  a  designed  agent  of  the 
company  In  the  town  or  city  to  which  the  par- 
chaser  is  to  be  transported  on  Us  **g(ring  pas- 
sage"; that,  "when  offlcially  signed  and  stamp- 
ed  hy  said  agent,  this  ticket  shall  then  be  good 
for  return  passa^";  aud  that  holder  will 
Identify  himself  *  *  *  aa  the  original  pur- 
chaser of  this  ticket  by  writing  his  uame.  or 
by  other  means,  if  necessary,  when  required  by 
conductor  or  agents,"— it  is  Incumbent  upon 
sach  purchaser,  as  a  condition  precedent  to  hav- 
ing the  ticket  so  signed  and  stamped,  to  fur- 
nish such  proof  of  his  Identity,  and  of  the  fact 
that  he  was  ttie  original  purc^nsar,  as  would 
be  sufflcLeot  to  satisfy  a  reasonable  man.  Un- 
der such  a  contract  the  validatinp  agent  la  en- 
titled to  can  for  other  proof  of  identity  than 
that  afforded  by  the  holder's  writing  hin  name. 

3.  It  wa«.  on  tbe  trial  of  a  case  lorolviDg  tbe 
determinatfon  of  the  question,  whether  or  not 
there  had  been  due  compliance  with  the  terms 
of  such  a  contract,  erroneeus  to  instrruot  the 
Jorji  that,  if  the  proof  furnished  tio  the  Tali- 
dating  ageot  by  the  ticket  bolder  as.  to  Us  idm- 
tity,  etc^  was  satisfactory  to  them,  he  was  en- 
titled to  bave  the  ticket  ralidated. 

4.  III  was,  in  such  a  trial,  ala»  acreneous  to 
gjbre-  in.  tdiarge  to-  tins  jury,  lauffuage  autboticijtg 
them  to  iB.ffC  that.  iC  the  ticket  holder  pro- 
duced' to  the  Talillating  agent  evM&nce  luffl- 


the  manner  in  which  the  purdiaser^s  name  was 
written  at  the  time  of  obtaining  the  ticket  was 
peculiar  and  unusual,  and  therefore  a  matter 
of  much  consequence  upon  the  question  of  iden- 
tificatioit  at  the  time  the  ticket  was  pnaiented 
for  validatiouj  it  was  erroneous  to  charge  that, 
"if  the  plaintiff  signed  said  ticket  in  tbe  pres- 
ence of  tile  validating  officer,  it  is-  immaterial  as 
to  the  nature  and  character  ot  thla  signature." 

S.Tbe  court  ongAt  not,  in  sueb  a  trial,  to 
have  given  a  charge  to  the  elfect  thatt  If  the 
validating  agent  refused  to  sign  and  stamp 
the  ticket  and  the'  holder  boarded  a  train,  ten- 
dered the  ticket  to  the  ooaduotDr,  identiied  him- 
self as'the  man  he  repgcsaated  himaelf  to  be, 
and  as  the  original  purchaser  ot  the  ticket,  at 
the  same  time  iDforBaine  the  oooductoc  tbat  the 
tioket  bad'  beaa-  offered  for  valtdatiOD,  and  tbe 
oondnoOoD  tiwieBiioa  rcftMud  to  acotpt  the  tick- 
et and  ejected  tfae  hqUBii  he  waa  entitled  to 
necovcc. 

7.  It  the  pur^aser  of  sndi  a  ticket,  at  the 
time  of  bnyuic'tbe  same,  itttenttonallt  adopted, 
a*  tbe  method  of  sicnlng  hla.nane,  th»muing 
of  the  lettera  tfaeceef  iii  ihe  form  of  printed 
obacarterat  and  tbaa.  rendened;  it  impoanble  ts 
identic  himself  aa.  the  oririnal  pnrdiaaer  lo 
nepEOdnains  Ua  signatare,  we  tawdes  me  on 
him  to.  fina  other  means,  ot  aatiflfiactoiTt  identi- 
ficwtloo.  Merely  proring  by  witwssee  tbait  bis 
name  was  the  same  as  that  "printad!'  upeo  the 
ticket  would  not:  in  every  oascj  and'  ander  aJI 
oineamBtBttce^  be  aafflcient  or-  aaAJaCectOKy 
proof  tSiat  he>  waa  tte  flrlgitial  pnrcbaascj 

(SyllaJbTur  hg  the  Cooct.) 

HOOF,  front  cttr  court  of  (jrlfllQ;.  B.  W. 
Seek.  Judge* 

AotioK  by  HL  A.  OacBon  agalQfiii  tiie  G«stnl 
of  Qeorgla.  Ballwqy-  CompaDy.  JM^BWit  for 
QlalxtfifC  Defimdaq^  bcbw  ertq&  Sflrersed. 

Han;  ft  Bo3:ntoi>  ana  w.  a  Bectv.  ow  pun- 

tift  Uii  ecw)!.  ft.  T.  Qanlel^  (Ur  <>i*iMitoTtf  in 
erzw. 

LUMPKIN.  P.  J.  It  appeara  bmn  tbe  rec- 
ord that  H.  A.  Gannon  papdMsod'  at  OandUa. 
Qa..  a.  redncBd  rate  ticket  from  that  point  to 
Atlanta  and  return.  When.  bu»-  agpUed  to  the 
agent  at  OamlQa  tox  such  a  ticket,  ha  was 
handed,  one  upon  which  waa  printed  a  coa- 
tiract  tbe  portion  of  which  now  material  was 
of  the  nature  Indicated  in  the  first  headnote. 
The  agent  adied  Cannoa  to  sign  his  name  to 
that  contract.  Thereapon  the  latter  took  a 
pen,  and,  instead  of  afltxlng  his  signature  in 
the  usual  way,  made  the  letters  composing  his 
name  In  the  form  of  prlnt^id  characters,  or.  as 
stated  by  a  witness,  he  "prtnted"  his  namt- 
upon  the  ticket.  Instead  of  wilting  it.  The 
agent  Informed  Cannon  that  this  metbod  of 
maklug  his  signature  was  not  satisfactory,  re- 
fused to  stamp  the  ticket;  and  wrote  ux>on  It 
tbe  word  "void."  Gannon  Insisted  it  was  his 
right  to  sign  his  name  In  any  manner  he 
pleased  and  the  agent,  upon  reflection,  resch- 
Ing  th«  condusloa  ttat  he  had  no  rig^t  to  re- 
fine to  sell  a  ticket  to  an  ap^eant  for  the 
same,  fimrfshed  Camion  wttb  another  tfdcet  In 
tbe-  same  form,  at  the  same  time  caationtDg 
him  that  If  he  "printed"  his  mme  to  ttae  con- 
tract ttaereon  h«  would'  hare  difflcnltr  In  Ides- 
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ring  hlmielf  In  AUanta  as  the  orlg&ial  pOT' 
iser.  NeTerthdeoB  Cannon  *^rliited"  hla 
ne  upon  this  second  ticket  It  was  duly 
mped  by  tiie  Ageatt  and  Bubfleqnently  was 
^led  tor  passage  from  Camilla  to  Atlanta, 
siring  to  re  torn  to  Camilla,  Cannon  went  to 
validating  agent  In  AOanta,  wbo  requested 

2  to  write  his  name  on  a  blanJs  line  upon 
ticket  reserved  for  tills  purpose,  and  there- 
in Cannon  "{tinted"  his  signature  upon  this 
}.   The  TaUdatlng  agent  reCnaed  to  accept 

3  as  saffldent  proof  of  CanooD'a  idratlty  as 
original  purchaser  of  the  ticket  The  lat- 
then  produced  two  wttneHses  who  stated 

the  validating  agent  that  th^  knew  Cab- 

1,  and  that  he  was  the  man  he  represented 
jself  to  be  They  were,  however,  unable  to 
'  that  he  was  the  man  who  purchased  the 
£et  In  Camilla.  No  other  proof  being  of- 
ed,  the  validating  agent  declined  to  stamp 
1  sign  the  ticket  and  Informed  Cannon  that 
ivould  not.  be  acoQpted  for  passage.  Never- 
•leas  he  boarded  a  train  of  the  defi»idant 
apany,  and  was  ejected  ther^rom  by  the 
iductor,  who  nfused  to  recogn^  the  ticket 
valid.  Cannon  brought  hla  ai^Ion  against 
company,  recovered  a  verdict  of  (950,  and 

!  defendant  filed  a  motion  for  a  new  trial, 
Jch  was  ovmrnled,  and  It  excepted.  This 
vtlon  '■qntftinpti  many  ground^.  It  la.unnec- 
ary  to  set  them,  forth  In  fan,  fioc  the  ma- 
ial  questions,  of  law  thereby  i^^Beated  are 
ted  In  tha  headnotea.  In  the  main,  tbeae 
38tlons  wese.  raised  by  receptions  to  in- 
uctlona  given  by  the  Judge  at  the  trial,  and 
refusals  tO'  gfve  In.  charge  to  the  Jury  re- 
3atB  aubmlttsd.  by  counsel  for  the  defend- 

L  Tha  most  Important  issue  at  the  trial 
a  wbether  or  not  the  plalntlfl  was  rlghtful- 
upon  the  car  of  the  defendant  company  as  a 
isenger.  The  court  charged,  without  quaU- 
itlon  or  ffi^natlon,  that  the  bnrd»t  oC 
■of  was  upon  the  dE^endant  to  show  that 
the  plaintiff  waa  ejected  from  the  car,  he 
s  lawfully  expdled.  Upon  the  assumption 
it  the  plaintiff  was  entitled  to  ride  upon  the 
'endant's  train,  this  Instruction  would  have 
m  correct;  but  it  being  a  seriously  contested 
ue  whether  or  not  he  was  so  entitled,  the 
tructlon  should  have  been  quallfled  by  a 
tenoent  to  the  effect  that  the  burden  refer- 
1  to  would  rest  upon  the  company  only  In 
i  ev&it  the  evidence  satisfied  the  Jury  that 
>  plaintiff  had  a  legal  right  to  enter  and 
■je  passage  upon  this  trahi.  Certainly,  until 
B  appeared,  the  company  was  not  boned  to 
)W  that  he  was  properly  ejected. 

2.  The  language  of  the  contract  signed  by 
onon  plainly  exprmaea  his  undertaking  with 
}  railway  company.  In  construing  a  slm- 
r  contract,  this  court  In  Morse  v.  Railway 

102  Ga.  302,  29  S.  E.  8G5,  held  It  was  hi- 
Bbent  upon  the  ticket  holder  to  furnish  such 
lof  qC  his,  Identity  as  would  satisfy  a  rea- 
lable  man.  It  lequlrea  no  argjunent  to  show 
it;  under  such  a  contta^t  the  validating 
SDt-  U  not.  aatlafied  bar  having;  the  ticket 


holder  write  hla  nam^  had  the  rlgbt  to  call 
for  other  proof  of  his  idratlty  as  the  original 
pnrdiaser  oC  tfae  ticket  and  that  so  doing  can- 
not properly  be  regarded  aa  either  arbitrary  or 
captions.  Hallway  Co.  v.  Barlow-  (QaO  30  S. 
B.  782. 

ft.  The  jfetaoD  wbo,  under  the  teima  of  such 
a  contract  la  to  be  aatif^ad  of  the  identity  of 
the  holder  as  the  original  iHirchaser  of  the 
ticket  is  the  validattog  agent;  and  while,  un- 
der the  rullDg  in  case  first  above  cited,  a 
wrong  would  be  done  to  tbe  ticket  bolder  It 
such  agent  arbitrarily  refused  to  accept  and 
act  upon  evidence  that  oiijght  to  satisfy  a  rea- 
sonable man,  we  know  of  no  rule  of  law  or 
Justice  which  would  authoriae  a  Jury  to  find 
that  the  agent  acted  captfonaly  and.  without 
Jostlflcation  mecely  because  the  evidence  pre-^ 
aented  to  him  would  have  been  aatlsikctory 
to  them.  ISiB  question  upon  which  the  Jury 
should  have  been.  Instructed  to  pass  waa,  not 
what  Quay  would.  havS'  done,  but.  bow  a  rea- 
aonablft  man  ought  under  iiie  dieumstaooeB,, 
to  have  anted  in.  dJachaxslng;  the.  dotlea  im- 
posed upoo  him. 

4,  One  oi  tb»  «qpirasalQDB  useft  the  jMdfta 
in  his  charge  to  the  Jursr  waa  capable  oC  tbe 
(Hinsteaetlan  that,  if  the  plalntlS  piodnaBd  ta 

TOlidAtlng,  agent,  evidenoe;  auffidept  to. 
sbcnn  ttmt  the  fonno:  "waa  Uw  una  be  rqwe- 
aented  himsdf  to  b^"  It. should  ba  regarded. 
sjB-  satltfactorx  pxaof.  tbat  be  nw  in  fact  the 
original  purchaaw  oC  the  tidut.  Obviously, 
sad)  an  infareace:  would  l»  unaathortzed- 
The  plaintiff  might:  have.  poodiiaeA  aay  vumr 
ber  of  zepntable  witneaseB  to.  sbov  tbat  hia 
namfr  was  EL  A..  Cannon,  bat  this,  would  not 
have  pEoved  he  was  the  H.  A.  Cannon  who 
paixhaaed  the  ticket  In  GamlllA,  or  neg^tlTie 
ttie-  infsrence  that  a  pesKm.  of  an  entirely  dif- 
ferent same  hod  raaUy  purchased  the  ticket 
at  that  station,  had  tbero  "printed"  the  name 
of  H.  A.  Cannui  noon  it  and  subsequently 
ddlvered  the  ticket  to.  tha  i^aintlff.  In  ac- 
cocdance  with  a  preccnc^rtad  arrangement  be- 
tween them.  It  la  a  lamentable  fhct  too  well 
laiown  to  be  overlooked,  that  as  regards  the 
unauttiorized  and  fraudulent  transfer  of  non- 
negotiable  railway  tickets,  the  standard  of 
morality  to  which  those  wlio  deal  In  and  use 
auch  tickets  have  attained  is  not  as  yet,  suffi- 
dmtly  elevated  to  justify  any  inference,  much 
less  a  presumption  of  law,  that  the  holder  of 
such  a  ticket  Is  the  person  who  purchased  It 
from  the  carrier. 

5.  The  preliminary  atatement  preceding 
this  discussion  dtscloeea  the  manuw  in  which 
the  plaintiff  placed  hla  name  beneath  the  coo- 
tract  on  the  ticket  at  the  time  he  purchased 
it  in  Camilla,  and  the  manner  In  which  he 
wrote  bis  name  at  the  time  of  offering  the 
ticket  for  validation  In  Atlanta,  In  view  of 
these  facts.  It  was  clearly  erroneous  to  In- 
struct the  jury  as  Indicated  in  the  fifth  head- 
note.  It  la  apparent  without  axgmient  that 
th»  nature-  and.  charaicter  of  this,  "signature** 
were  of  tha  ntoaoit  materiality  and  inpoch 
tenm 
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ter  what  passed  between  Cannon  and  the  val- 
idating agent,  or  bow  reasonably  ttae  latter 
may  have  acted  In  dedlning  to  stomp  and 
sign  tbe  ticket,  tbe  bolder  of  It  was  nevertbe- 
lesB  entitled  to  a  retom  passage  thomm  If  he 
satlsfactorUy  Identified  himself  to  tbe  con- 
ductor as  the  original  porcbaser.  and  merely 
Iniormed  the  latter  that  tbe  ticket  bad  been 
offered  for  raUdatlon. 

7.  Aa  will  hare  eem.  Camion  Inten- 
tionally and  dellboate^  adopted  a  peculiar 
and  nnusnal  method  of  aflWng  his  name  to 
the  contract  upon  the  ticket.  Any  man  of 
ordinary  common  sense  ought  to  hare  known 
that  when  he  merely  "printed"  his  name  In 
the  manner  stated,  he  conld  not  Identify  him- 
self as  the  man  to  whom  tbe  ticket  was  Is- 
sued by  again  "printing"  his  name  in  a  sim- 
ilar way.  Moreorer,  Cannon  was  dlstlncQy 
cautioned  that  signing  his  name  to  the  con- 
tract In  such  a  manner  would  Inevitably  glTe 
him  trouble  when  he  sought  to  have  the  ticket 
TaUdated  for  his  return  passage.  Tbere  Is  In 
the  record  some  evidence  strong  Indicating 
that  he  had  a  definite  object  In  acting  aa  he 
did.  One  of  the  witnesses  Introduced  at  the 
trial  testified  that  Cannon,  fanmedlately  after 
dgnlng  the  second  ticket  handed  to  him  by 
tbe  agent  at  Camilla,  said,  In  speaking  of  the 
exposition  in  Atlanta,  which  he  was  expect- 
ing to  attend,  that  g(^ng  there  would  be  "fly- 
ing high,  and  having  a  big  time,  and  cost  a 
heap;  and  some  of  these  infernal  railroads 
will  have  to  pay  for  It,  and  pay  my  expenses." 
In  view  of  all  the  facts  and  drcunutances  of 
this  case,  there  Is  certainly  no  hardship  done 
to  tbe  plaintiff  In  holdb^  that;  ai  he  bad  vol- 
untarily placed  it  out  of  his  power  to  Identify 
himself  "by  writing  his  name"  In  the  pres- 
ence of  the  valldatli^  agent,  it  was  Incum- 
bent upon  the  former  to  find  other  saOafactory 
means  of  Identifying  hlms^f  as  the  original 
purchaser  of  the  ticket  We  do  not  think 
that  the  refusal  to  accept  as  suflldent  for 
this  purpose  the  statements  of  tbe  witnesses 
produced  by  the  plaintiff,  showing  merely  that 
he  was  H.  A.  Cannon,  was  at  all  unreason- 
able. On  the  whole,  we  are  of  the  opinion 
that  a  new  trial  should  be  ordered.  Judgment 
reversed.  All  tbe  Justices  concurring. 


OLOV&R  V.  SAVANNAH,  F.  &  W.  BT.  CO. 
SAVANNAH,  P.  &  W.  BY.  CO.  r.  GLOVER. 
(Supreme  Court  of  Georgia.    March  17,  1899.) 

PUUDING — AlfBlTDHBNT— NbW   CaOSB  OV  AonOH 
— ^LlMlTATIONB— WBOKOTtTL  DbaTH — OB- 
JECTIOMB  WaITBD— NONBtTIT. 

1.  The  amendments  to  the  petition  did  not 
set  up  a  new  and  distinct  cause  of  action,  and 
the  petition,  as  amended,  set  forth  a  cause  of 
action  against  the  defendant. 

2,  An  action  brought  by  a  widow  to  recOTer 
for  the  homicide  of  her  husband,  under  section 
3828  of  the  CiTil  Code,  1b  not  barred.  If  tbe 
same  is  filed  within  two  years  from  the  death 


3.  A  plaintiff  who  submits  to  a  rnling  that 
his  petition  is  defective  without  amendment, 
and  amends  to  meet  tbe  objection,  which  would 
otherwise  result  in  dismissing  his  case,  will  not 
be  thereafter  beard  to  say  that  the  amendment 
was  not  necessary. 

4,  The  evidence  on  the  questions  of  n^Ii- 
gence  involved  was  of  such  a  character  that  the 
c&ae  should  have  been  submitted  to  a  jury.  It 
was  therefore  error  to  grant  a  nonsuit. 

(Syllabus  by  the  Court) 

Error  from  cl^  court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  Sarah  Glover  against  the  Savan- 
nah, Florida  &  Western  Railway  Company. 
From  the  Judgment  both  parties  bring  error. 
Reversed  on  main  bill  ot  exceptions,  and  af- 
firmed on  aoM  bill. 

Tw^^  &  Oliver,  for  idalntUf  in  ema.  Br- 
win,  Dtt  ^pion,  Chisludm  A  Clay,  fw  de- 
fendant In  error. 

COBB,  J.  Sarah  Glover  sued  the  railway 
company  for  damages  alleged  to  have  been  re- 
ceived by  reason  of  the  homicide  of  her  bus- 
band  by  the  defendant.  Upon  the  trial  the 
court  granted  a  nonsuit,  and  the  esse  Is  here 
upon  a  bill  of  exceptions  sued  out  by  the  plain- 
tiff complaining  of  the  granting  of  tbe  d<hi- 
suit  and  other  alleged  errors,  and  upon  a  cross 
bill  sued  out  by  the  defendant  assigning  error 
upon  various  rulings  of  the  court. 

1.  The  various  amendments  offered  by  the 
plaintiff  did  not  substantially'  change  tbe 
cause  of  action  attempted  to  be  set  forth  in 
the  original  petition,  and  therefore  were  not 
objectionable  on  the  ground  that  tbey  set 
forth  a  new  and  di&tluct  cause  of  action.  El- 
lisoD  V.  Railroad  Co..  87  Ga.  681. 13  3.  E.  809: 
Railroad  Co.  v.  Kitchens,  83  Ga.  83,  9  S.  E. 
827;  Harris  v.  Railroad  Co.,  78  Ga.  526,  3  S. 
E.  355.  There  was  enough  to  amend  by  in 
the  original  petition,  and  the  petition  as 
amended  set  forth  a  cause  of  action. 

2.  There  was  no  error  in  refusing  to  dis- 
miss tbe  petition  on  the  ground  that  it  was 
barred  by  the  statute  of  limitations.  Tbe  pe- 
tition alleged  that  the  husband  of  petitioner 
was  injured  on  April  2,  iS9o;  that  his  death 
resulted  from  these  Injuries  on  the  6th  day  of 
November,  1895;  and  tbe  suit  was  filed  on 
October  11,  1807.  No  cause  of  action  arose 
in  favor  of  the  widow  In  this  case  until  the 
death  of  the  husband.  Civ.  Code,  i  3S2S: 
Railroad  Co.  v.  Bass  (Ga.)  30  S.  E.  874.  It  is 
not  necessary  !u  the  present  case  to  determine 
when  an  action  of  this  character  would  be 
barred,  as  in  no  event  is  there  any  statute  that 
could  be  applicable  to  such  a  case  which  would 
raise  a  bar  within  a  period  of  less  ttian  two 
years. 

3.  Tbe  defendant  demurred  to  the  original 
petition  on  the  ground  that  It  did  not  allege 
that  the  plaintiff's  husband  waa  free  from 
fault,  when  plaintiff  amended  by  addli^  these 
words:  "In  discharging  his  duties  aa  aDeged, 


was  necessary,  as  tne  piainuir  suomittea  to 
the  ruling  of  the  court,  and  amended  her  pe- 
tition to  conform  thereto,  she  cannot  be  heard 
now  to  say  that  the  amendment  was  not  nec- 
essary. If  she  had  desired  to  except  to  tbe 
ruling  of  the  coart  on  this  subject,  she  should 
bave  submitted  to  an  order  dismissing  her 
case,  and  filed  her  exceptions  to  that  judg- 
ment. See  Railroad  Go.  v.  Thompson,  101 
Ga.  26.  28  S.  E.  429. 

4.  Without  expressing  any  opinion  as  to 
whnt  should  be  tbe  final  result  of  this  case, 
we  think  the  court  erred  in  granting  a  nonsolt, 
am  the  issues  raised  by  tbe  evidence  on  the 
qoeetions  of  negligence  IutoItM  were  of  such 
a  character  that  the  same  should  have  been 
submitted  to  tbe  }ury,  under  pn^r  Instruc- 
tions. Judgmoit  on  main  bill  of  exceptions 
reversed,  and  on  cross  bill  of  exceptions  af- 
firmed.  All  the  justices  concurring. 


JAOOBSON  T.  JACOBSON. 
(Supreme  Court  of  Georgia.   March  17,  1899.) 
AuAWAXOa  TO  Widow— Catbat  bt  ASHDnsTU- 

TOE — AmsHCMBNT — APP»AI>. 

Where  the  return  of  appraisers  duly  ap- 
pointed to  set  aside  a  year's  support  out  of  the 
Mtate  of  a  decedent  to  a  widow  and  three 
minor  children,  the  ofFspring  of  the  decedent 
by  a  former  wife,  and  the  return  made  by  such 
appraisers  specifically  assigns  a  sum  of  money 
and  the  household  and  kitchen  furniture  to  the 
widow,  and  also  specifically  assigns  snms  of 
money  to  each  of  the  minor  children  by  aame. 
and  a  caTeat  is  filed  by  the  administrator  of 
the  decedent,  which  in  terms  raises  an  objection 
only  to  the  sum  of  money  set  apart  for  such 
widow,  the  issue  to  be  determined  by  the  ordi- 
nary, does  not  inclade  the  allowance  to  the 
children,  and  when,  after  an  appeal  from  the. 
judgement  of  the  ordinary  to  the  superior  court 
on  the  issue  so  formed,  It  appears  that  a  set- 
tlement has  been  made  between  the  caveator 
and  the  widow,  such  caveat  cannot  thereafter 
be  so  amended  as  to  bring  In  Issue  the  allow- 
ance made  to  the  children,  but,  on  motion,  the 
appeal  should  be  dismissed. 
(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Chatham  coun^; 
R.  Falllgant;  Judge. 

PeUtlon  of  Cstiierine  'Jkcobson,  widow,  for 
a  year's  support  for  herself  and  dblldren.  CL 
A.  Jacobson  filed  a  caveat  and  from  the  judg- 
ment the  administrator  app^s.  On  refusal 
of  the  superior  oourt  to  dismiss  the  appeal, 
the  widow  brings  error.  Reversed. 

H.  W.  Johnson,  for  plaintiff  in  error.  W. 
P.  La  Roche,  for  defendant  In  error. 

LITTLE,  J.  Catherine  Jacobson  presented 
a  petition  to  the  ordinary  of  Chatham  county 
for  a  year's  support.  In  which  she  alleged  that 
she  was  the  widow  of  Charles  A.  Jacobson, 
HDd  that  he  left,  surviving  him,  the  petition- 
er and  four  children  born  of  a  former  wife, 
to  wit,  Charles,  Mary  Ann,  Maggie,  and  Alex- 
ander, the  last-named  three  children  being 


suDsequenuy  maae  a  return,  Dy  woicn  tney 
set  aside  as  a  year's  support  to  Catherine  Ja- 
cobson, the  widow,  91,200,  together  with  the 
household  and  kitchen  furniture;  and  to  Mary 
Ann,  Maggie,  and  Alexander,  the  minor  chil- 
dren named  in  the  petition,  V^OO  each.  To 
this  return  the  administrator  of  Charles  A. 
Jacobson  filed  a  caveat  upon  the  following 
ground:  "That  the  sum  so  set  aside  to  Cath- 
erine Jacobson  excessive,  and  not  commen- 
surate with  tbe  condition  of  said  estate  or  the 
style  maintained  by  tbe  said  Charles  A.  Jacob- 
son  during  his  life."  On  the  heating,  the  ordi- 
nary reduced  the  amount  set  aside  to  Mrs. 
Jacobson  to  $900,  and  sustained  the  award 
of  tbe  appraisers  as  to  the  amount  set  aside 
to  the  minor  children.  From  this  judgment 
tbe  administrator  entered  an  appeal  to  the 
superior  court.  In  ttiat  court  connsel  for  the 
minor  children  moved  to  dismiss  the  appeal 
as  to  such  minor  children  on  two  grounds: 
First,  because  there  was  no  objectfon  or  ca- 
veat made  to  tbe  return  of  the  appraisers  set- 
ting aside  tbe  year's  support  for  the  minors; 
second,  because  tbe  allowance  of  a  year's  sup- 
port to  the  widow  bad  been  satisfied  and  set- 
tled by  the  caveator  since  tbe  filing  of  tbe  ap- 
peal. An  agreement  of  counsel,  made  In 
writing,  was  filed,  wherein  It  was  admitted 
that  tbe  award  or  allowance  of  a  year's  sup- 
port to  Ostherlne  Jacobson,  the  widow,  has 
been  compromised  and  fully  settled  by  and 
between  tbe  caveator  and  Catherine  Jacob- 
son  since  tbe  filing  of  the  appeaL  The  judge 
overruled  tbe  motion  to  dismiss. 

We  think  the  court  erred  in  refusing  to  dis- 
miss the  appeal.  It  la  provided  by  section 
3470  of  the  CTvIl  Code  that,  where  there  are 
two  sets  of  minor  children  by  different  wives, 
the  appraisers  shall  specify  the  portion  going 
to  tbe  children  of  the  deceased  wife,  and  such 
portion  shall  vest  In  them.  In  this  case  the 
petitioner  alleged  tbe  fact  that  she  was  the 
widow  of  the  deceased,  and  that  there  were 
certain  minor  chUdren  by  a  former  wife,  and 
she  distinctly  prayed  that  appraisers  should 
be  appointed  to  set  apart  and  assign  to  peti- 
tioner and  to  minor  children  a  year's  sup- 
port, etc.  Tbe  appraisers  separately  set  aside 
to  the  widow  $1,200  and  tbe  household  and 
kitchen  furniture,  and  equally  and  as  distinct- 
ly set  apart  the  sum  of  $200  each  to  Mary 
Ann,  Maggie,  and  Alexander.  It  Is  true  that 
there  were  not  two  sets  of  minor  children  by 
different  wives,  but  there  was  the  widow  and 
a  set  of  minor  clilldren  bom  under  a  prior 
marriage  of  the  deceased,  and  evidently  the 
appraisers  set  aside  the  portion  going  to  tbe 
children  of  the  deceased  wife  separately  from 
that  of  the  widow.  Whether  this  was  con- 
templated by  the  statute  or  not,  It  was  evi- 
dently 80  treated.  The  caveator  filed  an  ob- 
jection to  "the  sum  ao  set  aside  to  Catherine 
Jacobson."  If  treated  as  a  separate  assign- 
ment to  the  children,  the  judgment  ot  the 
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ordinal,  under  ttie  caveat  filed,  only  bod  ttie 
tegal  effect  of  redvcing  the  amount  oedfflcal- 
Igr  aet  aride  to  the  widow,  and,  there  having 
been  a  aettlement  betveen  the  only  two  par> 
tta  at  InteKst,  the  motion  to  dlamtoa  the  ap- 
peai>Bhonld  bare  been  grantad.  If,  howerer, 
we  treat  the  yeur'a  anpport  as  baVlag  been 
est  aside  nnder  the  ptoviaioaa  of  aertton  8tf6 
of  the  GMl  Oode.  whlcb  dsdasH  that  on  the 
death  of  any  parson  leaTing  an  estate  and  a 
widow,  or  a  widow  and  minor  child  oar  chil- 
dren, they  an  entlltod  to  a  ysai's  anpport,  etc^ 
then  It  was  only  neeessaiy  that  a  gross  warn 
damld  be  aet  aside  £or  fhe  joint  nse  of  the 
viHtcm  and  chflflnsi,  and  a  anm  thus  set  apart 
Is  not  dlvUUe.  Se^  If  the  aggngate  amonnt 
of  ihe  sums  aet  apart  to  tte  widow  and  dxll- 
dxen  in  thlg  case  be  coioldered  as  the  year'* 
sapport  nnder  that  aeetian,  then  the  appeal 
fram  ttK  JnOgmant  of  the  eonrt  of  ordinary 
odly  taiTDlvea  the  graai  amonnt  aet  aside. 
When,  therefore,  It  appesn  from  the  written 
sftinlwlon  -Qiat.  tfter  there  had  beoi  a  settle- 
maat  betwetm  thn  widow  and  the  oaveator  as 
to  -the  aUowanoe  ctf  the  ysav^  support,  aoch 
setUement  necessarily  eaitled  vith  It  a  nettle^ 
OMfit  of  the  entire  case,  beeanse,  the  amount 
ast  adde  to  a  wMow  ai^  dilldren,  under  sec- 
tion 946S,  behig  In  gross,  It  was  not  possible 
to  define  the  Interest  of  the  idilldren  therein. 
The  allowance  nnder  that  section  Is  made  for 
the  anivort  of  the  widow  and  chlldmi  Joint- 
ly, and,  there  being  no  l^al  way  of  ascertain- 
Ing  the  amounta  to  which  the  minor  diUdren 
are  entitled  oot  of  sndi  groaa  anm.  there  could, 
neeessarlly,  be  no  Issue  as  to  whettier  the  sum 
to  which  ttiey  were  entitled  was  not  ezcenive. 
So,  In  any  event,  thB  caoe  was  ended,  and  It 
was  ■p'^Qper  to  r^nse  to  allow  the  caveat  to  be 
amemted  so  as  to  bring  In  Issne  the  allowance 
made  to 'the  chUdrw.  We  think  t<a  these  m< 
scow  flie  motion  tn  dhinilas  the  iqtpeal  Aould 
have  be«  gtanted,  and  tor  the  fannre  of  the 
imnlfflng  Judge  to  do  so  tiie  Judgment  to  re- 
versed. An  the  JuBUces  concurring. 


8A?;DIDRS  et  al.  v.  BMISSON. 
(Supreme  Conrt  ot  Georgia.    March  17,  180Q.) 
TauBTS— PowBB  or  Tbcstbes. 
guestioiis  presented  by  the  record  In 
this  case  are  contrDlled  by  the  decision  of  this 
court  this  day  rendered  In  the  case  of  Banders 
V.  War^ooee  Oo.,  32  S.  E.  610. 
(SyUabus  I«r  the  Court) 

Brror  fnm  'soperior  oonrt,  Hooston  county; 
W.  H.  Fetton,  Jt.,  Judge. 

Action  by  B.  T.  9mlsson  against  John  P. 
SandeiB,  trustee.  Jodgraent  tbr  ^intlff,  and 
-Battle  SandefB  and  otbezs  Interpose  on  levy 
vl  execution.  Judgment  for  iriainttf,  and 
claimants  bring  error.  Affirmed. 

M.  Q.  Bayne,  Nottingham  &  PolhlH,  and 
R.  .Holtzclaw,  for  plaintiffs  hi  em»r.  Louis 
L.  Brown,  for  defendant  In  enor. 

PER  OUBIAU.  Judgment  affirmed. 


8ATA29NAH,  F.  *  W.  BT.  CO.  T  i  n 
fSnpreme  Oourt  of  Oeotaia.  lltrdT:.! 
Actios  AOAum  BuLaois-Tcn 
This  C9BP  ta  ooatr^led  bj  tbe  it.-zi 
Gllhert  t.  Railroad  Co..  80  S.  E.Ca.:^l 
4i2,  followed  in  Jecdan  v.  Bdlav  Ccl 
£748, 105  Ga.  — . 
(SyUabns  Iff  the  Court.) 

Krror  frmn  dty  court  of  Bsftank  !1 
Norwood,  Judge. 

Actlott  by  Bead  Tony  agstait  tbi  m 
nab,  Florida  A  Western  BsSmr  Ciqi 
Judgment  for  .plaintiff.  Dtfeadu  q 
error.  Beversed. 

Drwtn,  I>n  Btgnon,  ChtahebD  kOji 
plaintiff  In  «rn)r.  Twiggs  4  Otm.  :n 
flraOant  in  error. 

PEKB  OURIAM.   Judgment  mmwL 


EVERETT  V.  SPARKS. 
(Soprane  Court  of  Georgia.  UiRkl*-'[ 
OoMTKiar  JuwMwrr  Aouafr  taer>  I 
Kailubb  to  Fat. 
Attachment  for  contempt  ii  not  i  >- 1 
for  enforchis  the  payment  of  t  ^/tey.  i 
money  rendered  against  an  adnuiitm 
a  CO  art  of  ortUnaoy.  ubdii  a  cftttkn  tr  i 
bwtitnted  by  heirs.    This  ia  tnn^i 
Judgment  may  recite  that  tke  idr:  | 
which  it  is  rendered  Is  •nn  the  taiji 
admlntstrator  to  he  administered.'*  «^  | 
apparent  from  die  record  of  the  enti:'  '  ' 
faig  that  the  admtadstrator  was  ibsptr  i' 
liable  aa  a  debtor  in  the  anoaitt  ai^- 
there  was  no  a^udication  that  he  son-* 
fai  his  hands  "the  Identical  mum*^' 
the  estate  or  Its  aaaets.** 
(SyUabns  by  the  Court.) 

Brtor  Cram  SBQ>erlor  eont^  HnatBz' 
.W.  H.  Felton,  Jr.,  Judge. 

Proceedings  hy  Fannie  Xrerett  vl  - 
against  O.  G.  ^packa,  adnUrtnar  »^ 
that  In  tw  attached  by  ooateqit  F- 
Jndgmettt  dismissing  ttiepnoeedlB^;^'' 
bring  error.  Affirmed. 

A.  a  Riley  and  M!.  G.  Bsyae.  tDt;e- 
in  enor.  i^con,  MiUsr  Brssaa'.' 
fendant  In  error. 

LUiiPKIN,  P.  J.  Theordtaai7B(B> 
county,  at  the  instance  of  Fannk  fiKt-'- 
others,  heirs  at  hiw  of  J.  J.  Brcnd.  it* 
iBsued  a  citation  against  O.  G.  Spsrtt 
istrator,  requiring  him  to  anMsran^^'- 
to  a  settlement  of  his  acconntL  He » 
antearance,  and  the  ordinary,  afts  u  ' 
Inatlon  of  the  admlnistratoi'i 
maktav  a  calculation  thereon,  mdefti- 
ment  In  favor  of  the  plalntilh.  ^ 
therein  that  each  was  entitled  to 
the  defendant  an  amount  stated,  ^ 
"that  said  administrator  has  hi  bU  b^  ' 
Is  now  due  the  heirs  of  said  estate 
of  1451.88."  Bubsequently  the 
sUtuted  In  the  court  of  ordinary  in  !=■  - 
proceeding,  therein  ttiey  prayed  tit*. 
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there,  on  motion  4t  ooinuel  for  adminis- 
trator, the  proceeding  was  dismissed  on  the 
ground  ttnt  toe  was  not  'sabject  to  an  attocb- 
ment  for  contempt  n«r  -liable  to  be  Imprfs- 
oned  for  fti^g  to  pay  tbe  Judgmont  reodered 
against  blm  In  the  court  of  ordinary.  We 
think  the  court  below  was  right  in  dlsmlaslng 
the  proceeding.  We  do  not  understand  from 
the  record  that  the  administrator  was  ad- 
judged to  have  In  his  bands  the  actual  money 
which  he  received  In  his  representative  ca- 
pacity. All  of  the  mon^  with  which  he  was 
chargeable  was  received  by  him  In  1895,  and 
the  citation  was  not  Issued  imtil  October, 
1S97.  It  was  therefore  to  be  expected  that 
tbe  money  assets  of  the  estate  were  to  be 
iised,  loaned  out,  or  Invested  by  the  admiu- 
Istrator.  and  not  kept  .idle,  or  in  his  actual 
custody.  Properly  construed,  then,  the  Judg- 
ment rendered  by  the  court  of  ordinary,  al- 
though It  recited  that  the  administrator  had 
"In  his  bands"  a  specified  sum  of  money,  was 
no  more  than  an  adjudication  that  he  was 
Indebted  in  this  amount  to  the  heirs  of  his 
intestate.  The  case  Is  very  similar  to  that  of 
Wood  v.  Wood,  84  Ga.  102,  10  S.  E.  501,  and 
also  to  the  case  therein  cited  of  Oements  v. 
Tillman,  79  Ga.  451,  5  S.  E.  194.  In  the  for- 
mer Chief  Justice  Bleckley  said:  "Since  the 
abolition  of  Imprisonment  for  debt  by  the  con- 
stitutions of  1S68  and  1S77,  we  think  the 
sounder  and  better  construction  of  section  2599 
of  the  Code  rsectlon  3494  of  the  Civil  Code), 
touching  tbe  enforcement  of  judgments  ren- 
dered by  the  ordinary  against  executors  and 
administrators  on  citations  to  account.  Is  that 
mere  money  liabilities,  where  no'specific  fund 
is  Involved,  are  enforceable  only  by  execution 
against  the  property,  and  not  by  attachment 
against  the  person."  Judgment. affirmed.  All 
the  jastlees  concnnlag. 


U<<DONAIJ)  T.  TAYLOR  et  «L 

(Sapreme  Court  of  Georgia.  March  17,  1899.) 
Wills— Cokstbdctiom—Natckb  or  Estate— Dbbd 

BT  LiTB  TbHART. 

1.  A  will  devlsinp  to  J.  described  land,  "to 
belong'  to  her  durinfr  her  natural  life,  and  at 
her  death  to  h^r  son  W.,  If  living,"  .giTes  to  W. 
a  vested  remainder,  but  the  same  la  subject  to 
be  devested  upon  his  dylAg  before  the  termina- 
tion of  the  life  estate. 

2.  Where  tke  o^ner  of  a  life  estate  and  an 
Ondivided  one-seventh  interest  in  fee  conveys 
to  another  an  interest  in  the  property  described 
ns  '^he  life  interest  and  estate"  of  tne  grantor, 
snch  language  will  not  be  sufficient  to  pass  to 
the  grontee  the  undivided  one-seventh  interest 
in  fee,  when,  constriilag  the  deed  as  a  whole, 
it  is  manifest  that  the  grantor  intended  to  con- 
vey the  life  estate  only. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Crawford  coun- 
ty; W.  B.  Felton,  Jr..  Judgft 


M.  O.  Bayne,  for  .plaintiff  In  error.  R.  D. 
Smith  and  Guerry  &  -Hall,  for  defendants  In 
error. 

GOHB,  J.  IfcDontid  brought  .suit  In  tbe 
8in)erlor  court  of  Crawford  county  against 
James  Taylor  and  :another  to  recover  a  tract 
of  land.  Upon  the  trial  the  following  facts 
^>peared:  WUlis  Taylor  died  testate,  .one  of 
the  items  of  his  will  beiqgas  follows:  "I  give 
and  bequeath  to  my  daughter,  Julia  Murray, 
the  land  In  dispute,  to  beiaqg  to  her  during 
ber  natural  lite,  and  at  hex  death  to  bar  son 
William  F.  Murray,  If  Uvlqg."  After  the 
death  of  her  busbojad,  Jnlla  Murrw  Intermar- 
ried with  McZ>onaikI,<ttaepialDtltr.  At  the  time 
of  this  marriage,  -WllUam  F.  Mufnay  and  Fian- 
ces Uurray,  chUdren  of  Julia  MarV«y,  were  hi 
life.  WUllam'F.  died  to  1882.  and  Eianees 
died  some  time  before  he  did.  On  'October 
19,  1888,  lira  MoDonald  exeontcd  .a  deed  to 
James  Taylor,  one  of  the  .defendants,  In  which 
she  conveyed  "the  life  Intuwst  end  estate  of 
said  JuUa  A.  MoDonald  <ln"  the  land  in  dis- 
pute, the  consideration  of  the  deed,  in  addi- 
tion to  a  nominal  eooBideaLtion,  .beiqg  that 
James  Taylor  was  "to.ptiy  to  the  said  Julia  A. 
McDonald,  on  the  lat  day  .of  October,  1S90, 
and  on  the  Ist  day  of  Octolier  of  each  :SubBe- 
quent  year  for  and  durhig  her  natural  life,  1,- 
100  pounds  of  middling  iint  eotton,  igioned 
and  packed,  and  dellveied  to  her  in  the  cltiy  of 
Maeon,  Ga.  And  ateo  thie«ald  Taylor  Is  to  fur- 
nish the  said  Mrs.  JuUa  A.  McDonaU  with  a 
house  to  live  in  during  her  natnral  Ufe;  the 
said  Taylor  to  fumish  for  the  year  1890  the 
house  known  as  the  'Dr.  V.  B.  Holton  House,' 
in  Taylor,  Georgia;  and  If ,  at  the  and  of  that 
year,  .she  is  dissatisfied,  and '  wishes  to  leave 
said  house,  the  isald  Taylor  agreea  to  build 
aootlier  tworroom  house  on  lot  No.  132,  near 
where  said  Julia  A.  McDonald  now  resides; 
and  the  said  JuUa  A.  McDonald  is  to  have 
free  access  to  the  oivhard  on  her  -old  home 
place,  and  also  to  tbe  orchard  of  the  said 
James  Taylor."  The  deed  also  contained  the 
following  clauses:  "The  said  James  Taylor, 
his  heirs  and  assigns,  to  hold  tbe  said  bar- 
gained'premises  In  fee  simple  for  and  during 
the  natural  life  of  the  said  Jolla  A.  McDonald; 
and  tbe  said  Julia  A  McDonald  the  said  in- 
terest and  estate  In  said  land  unto  said  James 
Taylor,  bis  helis,  executors,  and  administra- 
tors, will  and  does  hereby  warrant  and  de- 
fend." Mrs.  McDonald  died  tn  October,  188S. 
Willis  Ta^or  died  in  1869,  leaving  children 
and  descendants  of  children,  there  being  seven 
shares  in  his  estate.  All  of  these  except  Julia 
McDonald  have  conveyed  their  Interest  in  the 
estate  of  their  ancestor  to  James  Taylor,  and 
he  iiiolda  also  whatever  Interest  of  Julia  Mc- 
Donald passed  under  the  deed  above  referred 
to.  The  plaintiff  . Is  the  sole  heir  of  Mrs.  Mc- 
Donald. The  judfe  directed  a  verdict  lor  the 


plaintiff  for  one-seTentli  Interest  in  tbe  land. 

Tbe  eBUte  wlilcb  William  F.  Murray  took 
under  tbe  will  of  bis  grandfather  was  a  vest- 
ed remainder,  subject  to  be  devested  by  bis 
deatb  before  tbe  death  of  tbe  life  tenant.  Civ. 
Code,  S  3100;  Bowman  v.  Long,  23  aa.  242; 
Hodgens  t.  Wllklns,  77  Oa.  G55,  Upon  the 
deatb  of  William  F.  Murray  there  was  a  re- 
version to  tbe  estate  of  tbe  testator.  As  this 
toolc  place  In  tbe  lifetime  of  tbe  life  tenant, 
Mrs.  McDonald,  an  undivided  one-seventh  in- 
terest In  the  land  vested  In  her  as  an  heir  at 
law  of  ber  deceased  father.  Upon  her  deatb 
without  children,  title  to  this  Interest  in  her 
father's  estate  vested  in  her  husband  as  her 
sole  heir.  It  Is  contended,  however,  that  Mrs. 
McDonald  bad  conveyed  all  of  her  Interest  la 
tbe  land  to  tbe  defendant  James  Taylor  by 
the  deed  which  Is  above  referred  to.  It  Is 
argued  that  tbe  expression  In  tbe  deed,  "life 
Interest  and  estate  of  said  TuUa  A.  McDonald," 
Is  broad  enough,  not  only  to  Indude  the  life 
interest  of  Mrs.  McDonald,  but  also  her  estate 
in  reversion  aa  an  heir  at  law  of  her  father. 
Am  Mrs.  McDonald  was,  at  the  date  of  tbe 
deed,  the  owner  of  both  the  life  estate  and  one- 
seventh  interest  In  fee,  tbe  language  above 
quoted  supports  vrith  some  degree  of  plausi- 
bility the  contention  of  counsel.  Bat  tbe  dlffl* 
cnlty  about  their  position  la  that  this  Is  not  all 
that  tbe  deed  contains.  It  Is  distinctly  provid- 
ed therein  as  a  part  of  tbe  consideration  that  a 
certain  amount  of  cotton  diall  be  delivered  by 
Taylor  to  Mrs.  McDonald  each  year  during 
her  natural  life,  and  the  habendum  and  war- 
ranty clauses  of  the  deed  demonstrate  clearly 
that  It  was  ber  Intention  to  convey  her  life 
estate  only.  Bncb  being  tbe  case,  tbe  plaintiff 
has  shown  title  in  himself  to  a  one-eeventb  In- 
terest in  tbe  land  sued  for,  and  is  entitled  to 
recover  that  Interest.  It  was  tberefofe  error 
to  direct  a  verdict  In  favor  of  the  dtfendanti 
for  all  of  the  property.  JTndgmeDt  reveraed. 
All  tbe  Justices  concnrrliic. 


mCKS  V.  GEOBOIA  S.  ft  F.  RT.  CO. 
(Supreme  Ooart  of  Qeo^la.   March  17.  1889.) 

OaRUBBS— IirjUBT  TO  PASBSXOan— GOHTBIBUTOn 

liBOLioaiTO. 

1.  A  promiae  by  a  conductor  to  a  passenger 
to  stop  a  train  when  it  arrived  at  a  station  at 
which  it  was  not  scbednled  to  stop,  so  ss  to  al- 
low tbe  passenger  to  alight  thereat,  aecom* 
panled  by  a  direction  "to  be  out  on  the  plat- 
form.  ready  to  get  off,"  did  not  warrant  tbe  pas- 
senger, except  at  his  own  risk,  in  leaving  his 
sent  in  a  car,  and  going  out  on  the  platform 
thereof,  when  tbe  train  was  rushing  by  the 
station  at  a  high  rate  of  speed  (in  the  present 
instance,  45  miles  an  hour),  and  there  was  no 
slackening  of  its  speed,  or  anything  indicating 
an  intention  by  the  persons  in  charge  of  it  to 
bring  it  to  a  stop. 

2.  The  evidence  introduced  for  the  plaintlEE 
showing  affirmatively  that  the  injuries  of  which 


Error  from  superior  court,  Houston  county; 
W.  H.  Felton,  Jr.,  Judge. 

AcUon  by  WiUl&m  E.  Hicks  against  tbe 
Georgia  Southern  ft  Florida  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.  AiDrmed. 

Guerry  ft  Hall,  Nottingham  ft  PoIblU,  and 
R.  H.  Cnlverhouse,  for  ^aintlff  In  error.  B- 
C.  Jordan  and  John  L  HalU  for  defendant  In 

error. 

8IMU0XS,  C.  J.  The  Georgia  Southern  ft 
Florida  Railway  Company  ran  an  excursion 
train  for  passengers  from  Macon,  Ga.,  to  Beach 
Haven,  Ga.  Tbe  train  was  scheduled  to  nu 
between  these  two  points  without  stopping. 
Hicks  purchased  a  ticket  for  the  round  trip; 
expecting,  be  claims,  to  stop  at  an  Intermedi- 
ate station  on  the  way  out  Tbe  train  did 
not  stop  at  this  station,  but  carried  him  on  to 
Beach  Haven.  According  to  bis  statement, 
when  the  train  was  about  to  return  to  Macon 
he  approached  the  conductor,  and  requested 
that  on  the  way  back  tbe  train  t>e  stopped  at 
the  intermediate  station,  in  order  that  In 
might  get  off.  The  conductor  promised  talm  to 
atop,  and  told  bim  to  be  out  on  tbe  platform, 
ready  to  get  off,  when  the  train  reached  his 
station.  In  approaching  this  station,  tbe  train 
ran  rapidly,  and  Hicks  became  apprehensive 
that  it  would  not  stop.  He  left  bis  seat,  walk- 
ed to  tbe  platform,  took  bold  of  tbe  Iron  rail* 
ings,  placed  one  foot  on  the  first  step,  and 
had  one  upon  the  platform,  as  tbe  train  ran 
by  the  station.  The  train,  according  to  tbe 
evidence  of  Qlcks,  was  going  at  a  rate  of  not 
less  than  45  miles  an  hour  at  that  time.  Wben 
he  discovered  that  tbe  train  would  not  stop^ 
he  undertook  to  return  to  the  car,  and  in 
Ing  so  be  was  throvm  to  tbe  ground  by  a. 
movement  of  the  train,  and  serioosly  Injured. 
Hicks  brought  suit  against  the  railway  com- 
pany. Upon  the  trial  of  the  case  the  above 
facta  appeared  from  the  evidence  <rflered  by 
tbe  plaintiff,  and  the  court  granted  a  nonsuit. 

In  OUT  opinion,  the  evidence  of  the  plaintiff 
showed  affirmatively  that  he  was  guilty  of 
gross  negligence.  Although  the  conductor 
may  have  promised  him  to  stop  at  the  sta- 
tion where  he  desired  to  leave  the  train,  and 
may  have  told  htm  to  be  out  on  the  platfMm. 
ready  to  get  off,  as  a  prudent  man  he  most 
have  known  that  whea  a  train  is  going 
at  the  rate  of  46  miles  an  hour,  with  no  in- 
dication of  a  slackening  of  its  speed,  It  would 
be  exceedingly  dangerous  for  any  person  to 
go  upon  the  platform  and  commence  to  de- 
scend the  steps,  or  even  to  remain  standing 
upon  the  platform.  Had  the  conductor  been 
present,  and  told  tbe  passenger  to  descend  the 
steps  and  jump  from  the  train,  and  that  it 
would  be  safe  to  do  so,  and  he  bad  jumped 
and  been  injured,  he  could  not  have  recovered, 
because  It  was  nfanlfesUy  dangeroua,  and  no 
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?iit  man  would  have  coasldered  It  otber- 
n'bere  a  man  has  been  snllty  of  gross 
gence,  and  is  Injured  by  the  running  of 
la,  be  la  not  entitled  to  lecover,  althougb 
smpany  ma;  have  been  negligent.  In  this 
tbe  paaaenger  relied  on  a  promise  to 
vblcli  tbe  conductor  had  no  authority 
ike,  and  compiled  with  directions  to  do 
was  obvlouBly  unsafe  and  dangeroua 
ilal  Judge  therefore  committed  no  error 
mtlng  a  oonsolt  See  Bamett  t.  Ball- 
:o.,  87  Ga.  766,  13  S.  E.  901.  Judgment 
ed.  All  the  Justices  concurring. 


EATHERS  et  al.  t.  BORDERS  et  uz. 
me  Court  of  North  Carolina.    Hay  5, 

189&) 

REHBiaiNO — Pktitiom  —  COSTRACra  OF 
USD  Wolun— Validitt  — Nbcbssabt  Bz< 
U-FLIADntO— JOBTIOa  GOCBTB— JtnUSDIO- 

petifion  to  rehear  most  contain  a  con- 
ntement  of  the  facts  or  law  overlooked 
meoasly  decided,  bnt  should  not  uoder- 

establish  the  alleged  error  by  argnmrat. 
ic-e  justices  of  the  peace  have  no  equi< 
nrisiiiction,  an  action  in  jnatiee's  court 
blish  a  lien  must  be  brought  as  an  ac- 
debt.  in  which  event  the  statute  creates 
1  for  the  amount  recovered,  and  not  an 

0  establish  an  equitable  lien. 

married  woman  s  contract  for  the  erec- 
a  house  on  lands  belonging  to  her  sepa- 
uite  is  not  a  contract  for  ner  necessary 

1  expenses,  or  for  expenses  Incurred  for 
port  of  her  family,  within  Code,  S  1826, 

the  right  of  married  women  to  make 
a   aCEectinit  their   separate  property, 

the  written  c<Hisent  of  their  husbands, 
-acts  for  such  expenses  only. 
>  defense  of  coverture  Is  not  waived  by 
:o  plead  it. 

J.,  dissenting. 

tltlon  for  rehearing.  Denied, 
lor  report,  see  28  S.  B.  524. 

:IIES,  3.  TUs  cose  was  heard  at  fan 
07,  and  Is  reported  In  121  N.  C.  389, 
&24. 

been  beld  that  a  petition  to  rehear  a 
ilcb  had  been  decided  by  this  court 
ontaln  a  plain,  concise  statement  of 
I  or  law  overlooked  or  erroneously  de- 
It  that  it  should  not  undertake  to  es- 
3uch  alleged  errors  by  a  course  of 
5.  Wblte  T.  Jones,  02  N.  C.  388.  This 
s  an  ar^rumeDt  containing  10  pages  of 
natter,  with  citation  of  authorities  to 
he  argument,  and  was  used  as  a  brief 
^tltloner  in  his  argument.  This  rule 
always  have  been  observed  by  attor- 
reparlDg  their  petitions  to  rehear.  But 
mderstand  that  this  la  the  rule  estab- 
thlfl  court,  and  that  it  should  be  ob- 
proyarlng  such  petitions, 
art  lias  repeatedly  beld  that  "no  case 
t  relieard  upon  a  petition  to  rehear, 
was  decided  hastily,  and  some  mate- 
was  overlooked,  or  some  direct  an- 
sa not  called  to  tbe  attention  of  the 


court"  Watson  t.  Dodd,  72  N.  G.  240;  Hlcki 
T.  Skinner,  71  N.  0.  680;  Haywood  v.  Daves. 
81  N.  C.  8;  Deveieux  v.  Devereux,  Id.  12; 
Smltb  V.  Lyon,  82  N.  0.  2;  Lockhart  v.  Bull. 
00  N.  a  499;  University  v.  Harrison.  03  N. 
C.  84;  Dopree  v.  Insurance  Co.,  Id.  237. 
"Where  the  grounds  of  error  assigned  in  the 
petition  are  substantially  tbe  s^me  as  those 
argued  and  passed  upon  In  the  former  beai^ 
Ing,  the  court  will  not  disturb  Its  JudgmenL" 
Lewis  V.  Rountree,  81  N.  C.  20.  It  Is  alleged 
In  this  petltlm  that  Smaw  t.  Cohen.  95  N.  C. 
85.  and  Farthing  v.  Shields.  106  N.  0.  289. 
10  S.  E.  998,  were  probably  overlooked  by  tbe 
diief  Justice  in  writing  tbe  opinion  of  the 
court.  We  liave  examined  these  cases,  and.. 
In  our  opinion,  neither  of  them  sustains  the 
contention  of  the  petitioner,  but  they  are  au- 
thority against  him.  Smaw  v.  Cohen,  supra. 
Is  authority  tat  holding  that  where  the  debt 
sued  for  Is  less  than  $200  the  action  should  be 
brought  before  a  Justice  of  the  peace,  and 
that  where  the  debt  is  establlshvd  by  the  Judg- 
ment the  statute  creates  the  lien,  but  where- 
the  debt  is  less  than  $200,  and  It  Is  sought  to 
establish  an  equitable  lien,  tbe  action  must  be 
brought  In  the  superior  court,  as  a  Justice  of 
the  peace  has  no  equitable  Jurisdiction;  citing 
Dougherty  v.  Sprinkle.  88  X.  C.  300.  TbIs  ac- 
tion was  commenced  before  a  Justice  of  tbe 
peace,  the  amount  claimed  being  less  than 
$200;  and  to  this  extent  Smaw  v.  Cohen,  su- 
pra, sustains  the  Jurisdiction  of  that  court.  If 
It  Is  an  action  of  debt,  and  where  the  stat- 
ute is  relied  on  to  fix  the  lien.  But  If  plain- 
tiffs' action  could  be  sustained  as  an  equitable 
Uen  on  the  bouse,  as  It  la  argued  In  the  peti- 
tion that  it  can  be,  then  the  action  shoulil 
have  been  brought  In  the  superior  court,  as  a 
Justice  of  the  peace  has  no  equitable  Jurisdic- 
tion. So  we  see  that,  according  to  Smaw  v 
Cohen,  in  order  to  give  a  Justice  of  the  peace 
Jurisdiction  it  must  be  an  action  of  debt  If 
It  Is  an  action  to  establish  an  equitable  Uen, 
a  Justice  of  the  peace  has  no  Jurisdiction,  and 
the  plaintiff  is  out  of  court.  Tbe  case  of 
Farthing  v.  Shields,  supra.  Is  also  authority 
against  the  petitioner,  as  we  will  show  further 
0%  If  the  iKtltloner  had  grounds  for  an  equi- 
table Uen,  as  be  dalms,  be  should  have  com- 
menced bis  action  In  a  court  that  liad  equitable 
Jurisdiction.  He  could  not  succeed  In  this  ac- 
tion, as  the  superior  court  has  no  greater  Ju- 
risdiction than  the  Justice  of  the  peace  had. 
from  whom  the  api>eal  was  taken.  So  the  pe- 
titioner must  rely  on  the  statute  (Code,  1 1826). 
This  section  provides:  "No  married  woman 
during  her  coverture  shall  I>e  capable  of  mak- 
iDg  any  contract  to  affect  faer  real  or  personal 
estate,  except  her  necessary  personal  expen- 
ses, or  for  tbe  support  of  tbe  family,  or  such 
as  may  Ik  necessary  In  order  to  pay  her  debts 
existing  before  marriage,  without  the  writ- 
ten consent  of  her  husband  unless  she  be  a 
free  trader,  as  hereinafter  allowed."  Tbe 
feme  defendant  was  the  owner  of  a  lot  of  land 

fn  the  town  of  ,  and  she  and  her  husband 

contracted  verbally  with  the  plalntlfb  to, 
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except  fST.  The  plaintiff  brought  his  action 
before  a  Justice  of  tbe  peace  against  the  hus- 
band and  wife  for  the  balance  due  him  for 
building  the  house,  and  In  this  action  he  claims 
a  mechanic's-  lien  on  the  house  for  his  debt. 
Be  recovered  judgmrat  against  the  husband, 
hot  tlie  court  refused  to  give  Judgment  against 
the  feme  defendant,  and  also  refused  to  de- 
clare a  lien  on  the  bouse  In  favor  of  tbe  plain- 
tiff. This  Judgment  of  the  siq>erlor  court  was 
afllnned  by  this  conrt  when  It  was  here  before. 
121  N.  0.  388,  28  S.  B.  624.  Tbe  petitioner 
says  that  this  was  error,  which  he  asks  to 
bave  corrected.  To  entitle  a  party  to  a  statu- 
tory lien  (as  this  most  be.  If  a  Hen),  there  must 
be  a  valid  Indebtedness.  The  debt  la  the  cause 
of  action,  and  tlie  Ilea  Is  only  Incident  to  the 
debt  There  can  be  no  statutory  lien  without 
a  debt  for  the  lien  to  rest  upon.  WUkle  v. 
Bray,  71  N.  0. 206;  Baker  v.  Bobbins.  119  N. 
C.  280,  2S  a  B.  876;  Clark  v.  Bdwards,  U9 
N.  0.  116,  26  S.  E.  TM.  It  therefore  follows 
that  plaintiff  can  have  no  Hen  on  the  bouse 
and  lot,  unless  he  has  a  debt  against  the  feme 
defendant,  upon  which  be  could  recover  a  per- 
sonal Jnd^ent  against  her. 

This  brings  ni  to  a  consideration  of  section 
1826  of  the  Code,  quoted  above;  and  we  find 
that  tills  section  falls  to  give  the  petitioner 
any  right  to  recover  judgment  against  the 
feme  defendant.  The  statute  declares  that  no 
Duurled  woman  shall  be  capable  of  making 
any  contract,  affecting  either  bee  personal  or 
real  estate,  except  for  her  necessary  personal 
expenso,  or  for  the  simport  of  the  family,  or 
sudi  as  may  be  necessary  to  pay  her  debts, 
unless  with  the  written  consent  of  her  hus- 
band existing  at  the  time  of  her  marriage,  un- 
less she  be  a  free  trader.  It  Is  admitted  that 
she  is  not  a  free  trader,  and  It  Is  perfectiy 
apparent  to  us  that  the  building  of  a  house  on 
a  lot  bdonging  to  the  feme  defendant  does  not 
fail  under  any  one  of  the  exertions  contain- 
ed in  section  1826.  It  Is  not  her  necesssry  per- 
soml  expenses,  it  Is  not  what  could  be  termed 
expenses  Incnrred  for  tiie  support  of  tbe  fafti- 
lly,  and  it  la  not  dalmed  that  It  Is  for  a  debt 
due  at  the  time  of  her  marriage.  With  thia 
lnten»retatiffiD  of  section  1826,  wbicb  seems  to 
us  to  be  so  manifestiy  correct  that  we  hard^ 
see  how  It  could  be  understood  otherwise,  we 
ffUl  to  see  tbe  error  in  the  former  opinion  and 
Judgment  of  this  conrt  which  the  petiti<mer 
se^  to  point  out 

Bat  if  the  plaintiff  had  been  able  to  estab- 
lish a  debt  ftod  to  bave  obtained  a  Judgment 
against  the  feme  defendant  for  any  of  tbe  ex- 
cepted matters  in  section  1820,  for  which  die 
contract  audi  Judgment  would  not  have 
beoi  a  Hen  on  the  real  estate  (the  house  and 
lot)  of  the  feme  defendant,  althoTqcb  her  per- 
sonal estate  would  be  liable  for  the  payment  of 
such  Judgment.  Tlils  doctrine  has  been  an- 
nounced by  this  court  in  a  great  number  of 
cases,  some  of  which  we  dte,  as  follows:  Aa- 


100  N.  C.  301,  11  S.  E.  460;  Farthing  r. 
Shields.  106  N.  C.  280.  10  S.  B.  998;  Hosrhes 
V.  Hodges.  102  N.  0.  236,  9  S.  E.  437;  Lam- 
bert V.  Klnnery,  74  N.  C.  348;  Llttlejohn  v. 
Bgerton,  76  N.  G.  468.  We  therefore  see  no 
grounds  upon  which  plaintiffs'  claim  could  be 
declared  a  Uen  on  tbe  bouse  and  lot  the  **real 
estate  of  the  feme  defendant"  even  If  be  could 
get  a  Judgment  against  her. 

It  Is  contended  In  the  iietition  to  rehear 
(used  as  a  brief)  tiiat  tbe  feme  defendant  dU 
not  plead  her  coverture.  But  It  appeared  all 
through  the  case  that  she  was  a  feme  covert, 
and,  tbls  aroearlng,  it  was  the  duty  <tf  tbe 
court  to  see  that  she  had  tbe  benefit  of  this 
defense.  Hoore  v.  Wolfe,  122  N.  a  711.  30 
S.  B.  120,  and  authorities  there  dted.  Petition 
dismissed. 

DOUOLAB,  J.  (concurring).  As  tbe  ded- 
slon  In  this  caae  appar^tiy  uepends  npoo  my 
view  of  the  law.  It  aeems  pmpex  that  I  abould 
briefly  state  it  In  Its  moral  as  well  aa  strict- 
ly legal  aq>ect  In  Sanderlin  v.  Sanderlln. 
122N.  C.  l,29aB.B^andln  Slocomb  v. 
Bay,  123  M.  a  671.  81  S.  E.  829,  In  speaking 
for  the  conr^  I  expressed  my  opinim  of  the 
law;  but  It  Is  now  urged  that  those  views  are 
contrary  to  tbe  spirit  of  the  constitution,  and 
the  enlightened  pn^ress  of  tiie  age.  I  c^ 
talnly  did  not  intend  tbe  slightest  reflection 
upon  married  women,  by  continuing  to  give 
tnem  the  same  protection  afforded  to  'infants, 
idiots,  lunatics  and  convicts";  nor  have  I 
heard  any  complaint  from  thoae  marrie.1 
women  whose  (pinions  woidd  naturally  Influ- 
ence my  conduct  This  protectifm  was  av- 
corded  to  them  by  the  sages  of  the  law  for 
their  benefit  ftod  I  see  no  reason  to  take  it 
from  than  simply  because'they  share  It  with 
others,  some  of  whom  may  be  leas  worthy 
than  themselves.  The  mother,  holding  upon 
her  lap  tbe  child  to  whom  she  has  glvoi  life, 
and  for  whom  she  would  give  ber  own  life, 
feels  that  she  is  In  the  best  of  company,— far 
better  than  If  she  were  with  the  so-called  re- 
f(nmer.  She  feds  no  degradation  in  bdng  vp- 
on  an  equality  wltii  that  "infant"  In  tbe  love 
of  a  father  and  the  protection  of  a  hnsband. 
and  ber  instincts  would  pronQ>t  her  willing 
to  accord  to  the  humblest  oonvlct  tbe  equal 
protectiw  Of  the  law.  I  am  not  an  ictmodast. 
and  I  fed  ndtber  the  desire  nor  tiie  oUlga- 
tion  to  sbouldw  my  Judicial  batUe-ax  In  a 
crusade  against  the  wisdom  of  the  ages. 
Much  as  I  may  admire  Gibbon's  Intrepid  sol- 
dier, who  shattered  with  bis  bsttie-ax  tbe 
pagan  idol,  I  cannot  regard  the  provisions  of 
tbe  c<snmon  law  as  the  offspring  of  paganism 
and  suiierstitlon.  Bven  If  my  ophilon  in  this 
case  were  otherwise,  no  matter  how  strong, 
the  mere  fact  that  it  differed  from  tbe  practi- 
cal consensus  of  deddons  would  lead  me  to 
doubt  Its  correcmess;  and,  whfie  tbe  con- 
I  science  of  the  man  must  remain  forever 


of  the  rales  of  the  C(Himum  law,  beli^c  fitted 
to  then  ^dating  conditiona,  hare  become  Inap- 
plicable to  our  present  anrroundlnga,  and 
must  be  abandoned  or  rafonned.  The  rules 
goretnlng  the  ancient  stagecoach  and  mall 
driver  must  be  refitted  to  the  exlgatcles  of 
the  railroad  and  telegraph,  while  their  views 
of  the  kingly  prerogative  find  but  Uttle  place 
in  the  government  of  a  r^ubllc.  But,  while 
we  have  repudiated  the  divine  right  of  kings, 
we  stUl  hold  the  diviner  right  of  wife  and 
mother. 

Having  tiiua  dlapoaed  of  the  quasi  nuHral 
aspect  of  the  case,  at  leaat  to  my  own  satla- 
tttctlon,  I  can  add  but  little  to  the  opinion  of 
the  court  as  delivered  by  Justice  FCBCHES, 
with  which  I  fully  concur.  Article  10,  |  6, 
of  the  constltutlwi,  expressly  provides  that 
"the  real  and  personal  property  of  any  female 
•  •  •  niay  be  devised  and  bequeathed,  and 
with  the  written  assent  of  her  husband  con- 
veyed by  her  as  if  she  were  unnSirrled."  As 
tbe  written  assent  of  the  husband  Is  neces- 
■saiy,  I  think  It  Is  clearly  within  the  province 
of  the  legislature  to  unrovlde  how  that  asarat 
shall  be  legally  expressed.  I  cannot  ass^t  to 
the  suggestion  that  this  constitutional  provl- 
slrai  applies  only  to  a  conveyance  In  Its  strict- 
ly technical  sense.  I  think  It  la  equally  ap- 
pUcalde  to  any  transacticm  that  may  naturally 
effect  an  aUenatlon.  Of  what  use  would  It 
be  for  the  constitution  to  prevent  the  wife 
from  conveying  the  property,  and  recelvli^ 
the  money  therefor.  If  It  permitted  her  to 
^nd  the  money,  and  let  the  sheriff  sell  and 
convey  the  property?  Such  a  construction  of 
the  constitution  would  dmply  defeat  Its  man- 
ifest Intention.  I  do  not  wlah  to  be  conaid- 
«red  as  opposing  the  Intimate  progress  of 
tbe  age,  but  we  should  not  forget  that  true 
progress  depends  more  upon  tbe  direction  In 
which  we  are  going  than  it  does  upon  tbe 
speed  with  which  we  are  traveling.  In  some 
directions  we  may  well  aay,  with  the  ancient 
philosopher,  **FeBtlna  lente." 

OLABK,  3.  (dlaaentlng).  The  constitution 
-<article  10,  S  6)  guaiantlea  the  proi>erty  rlg^ta 
of  married  women.  It  provldea,  "The  real 
and  personal  property  of  any  female  In  this 
atate  acquired  before  marriage,  and  all  prop- 
erty, real  and  personal,  to  f^lch  atae  may, 
after  marriage,  become  In  any  manner  entl- 
tied,  ahall  be  and  remain  tbe  aole  and  sepa- 
rate estate  and  property  of  auch  female,  and 
ataan  not  be  liable  for  any  debts,  obligations 
•and  engagements  of  her  husband,  and  may 
be  devised  uid  bequeathed,  and,  with  tbe 
written  assent  of  her  husband,  conv^ed  by 
her  as  If  she  were  unmarried."  This  made 
lier  as  absolute  owner  of  her  property  aa  abe 
was  before  marriage,  or  aa  her  huaband  was 
•of  his,  with  the  single  exception  that  in  con- 
veyances of  her  property  she  must  have  the 
written  aasoit  of  her  husband;  and  there  i» 


to  make  contracts  affecting  her  property,  with- 
out the  written  assent  of  the  husband,  except 
in  three  cases  named,  Is  in  direct  conflict  with 
this  provision  of  the  constitution,  and  Is  a 
curious  Instance  of  the  anrvlval  of  preconceiv- 
ed opinions,  based  on  the  formev  c<mstitutlon, 
whose  proTlsktns  had  been  swept  away 
the  march  of  public  opinion  which  had  been 
formulated  hi  the  new  organic  Instrument. 
But  for  such  preconceived  Ideas,  It  would 
have  occurred  to  no  one  that  a  married  wo- 
man was  less  competent  to  make  contracts 
affecting  her  property  than  one  who  bad  not 
tieen  married,  or  who  had  become  a  widow. 
The  requirement  of  tbe  written  assent  of  the 
husband  to  conveyances  by  tbe  wife  was  re- 
garded by  tbe  constitution  aa  a  aufflclent 
guaranty  of  the  rlghta  of  tbe  hnaband.  Code, 
8  1258,  In  requiring  tbe  privy  examination  of 
the  wife.  Is  another  Instance  of  the  same 
kind;  for  the  constitution  guarantiee  the  wife 
the  right  to  convey  her  property,  "with  the 
written  assent  ot  tbe  husband"  <not  with 
privy  examination  of  the  wife),  "as  If  she 
were  unmarried."  Tbe  legislature  cannot  re- 
strict the  freedom  given  by  the  constitution 
to  the  wife  In  dealing  with  her  property,  as 
to  which  her  rights  were  to  "remain"  as  If 
she  were  unmarried,  save  aa  to  requiring  the 
written  assent  of  the  husband  to  her  convey- 
ances. The  constitution  says  a  married  wo- 
man may  ctmvey  her  propeitTi  with  the  writ- 
ten assent  of  her  husband.  Tba  Code  (aectlon 
1266)  says  she  cannot  Which  controls? 
These  two  sections  (1256  and  1^)  are  tbe 
only  ones  which  attempt  to  restrict  the  free- 
dran  of  the  wife's  property  rights,— for  sec- 
tira  1246  (5)  merely  [Mwldes,  "when  a  pilvy 
examination  Is  necessary,"  bow  It  shall  be 
taken;  and  neither  of  those  aectlona  contalna 
any  baala  for  the  theory  of  "a.  charge  In  equi- 
ty." whldi  la  a  reverter  to  a  condition  of 
thlnga  abacdtttely  abolished  by  the  constitu- 
tion, and  to  the  times  when  a  married  woman 
was  placed  In  the  same  class  with  "Infants, 
idiots,  lunatics  and  convicts."  The  distinc- 
tion between  law  and  equity  baa  been  abolish- 
ed, and  in  neither  of  the  only  two  sections 
dealing  with  the  subject  (1206  and  1826)-an- 
tagonistlc  though  they  be  to  the  free  cmtrol 
of  tbeir  Kvoperty  guarantied  married  women 
by  tbe  constitution— la  there  ai^  hint  of  a  re- 
turn to  the  system  of  **cbarglng  the  property'* 
of  a  married  woman  any  more  than  "If  she 
had  remained  unmarried."  But,  If  we  were 
to  concede  that  section  1826  la  not  In  conflict 
with  the  conatltution,  yet,  on  tta  facew  It  does 
not  reatrlct,  in  the  three  caaes  therein  sped- 
fled,  a  married  woman's  right  to  make  con- 
tracts affecting  her  property,  "real  or  person- 
al." If  she  can  do  ao  aa  to  personal  property 
(as  the  opinion  atatea),  abe  can  do  so  equally 
aa  to  her  realty.  Tfala  aectlon  la  the  same  aa 
to  both,  and  there  la  no  otiier  statute  which 
makes  a  dlatlnction,  and  the  conaUtutloo  la 


tracts  affecting  her  real  as  well  as  her  pergon- 
al estate,  without  the  written  aasent  of  bee 
husband? 

The  leglslatiiTe  of  1899  struck  "married  wo< 
men"  ont  of  the  company  and  cat^orj  of 
'infants,  Idiots,  lonatica  and  convicts,"  in 
which  classlflcatlott  they  were  placed  by  Oode, 
H  148^  163;  but  the  courts  have  been  stUl 
slower  than  the  legislature  In  grasping  the 
fact  of  the  enundpatlon  of  married  women, 
and  of  ttielT  property  rights  guarantied  them 
by  the  constitution.  It  Is  still  held  as  law  In 
Xorth  Carolina,  sbange  as  It  may  seem,  not 
only  that  a  married  woman  cannot  alien  her 
property  with  merdy  "the  written  assent  of 
her  husband,"  as  the  constitution  says,  but 
that  her  earnings  from  her  own  labor  belong 
to  her  husband.  In  this  connection  It  Is  ap- 
propriate to  quote  the  f ollowli^  extract  from 
6  Am.  Law  Rer.  72  (1871):  "Many  of  the 
states  have  passed  statutes  allowing  married 
women  to  hold  and  manage  property,  and 
giving  them  a  right,  to  a  greater  or  less  ex- 
tent, to  their  sepsrate  earnings.  Such  a  law 
was  passed  In  England  In  1870.  We  read  In 
Gibbon  that:  'After  the  edicts  of  Tbeodoslua 
had  severely  prohibited  the  sacrlflees  of  the 
pagans,  they  were  still  tolerated  In  the  dty 
and  temple  of  Serapls;  and  this  singular  In- 
dulgence was  Imprudently  ascribed  to  the  su- 
perstitious terrors  of  Christians  themselves,  as 
If  they  feared  to  abolish  those  ancient  rites 
which  could  alone  secure  tbe  Inundations  of 
tbe  yxte,  the  harvests,  and  the  subsistence  of 
Constanthuvle.'  But  Oxb  temple  was  at  last 
destroyed,  and  die  statue  of  8era[rfs  was  in- 
volved In  the  ruin.  'It  was  confidently  af- 
firmed that,  If  any  impious  band  should  dare 
to  violate  the  majesty  of  the  god,  the  beav- 
va  and  the  earth  wot^  InstanOy  retnm  to 
thdr  original  chaw.  An  intrepid  soldier,  ani- 
mated witb  zeal,  and  armed  with  a  heavy 
battle-ax,  ascended  Qie  ladder;  and  even  the 
Clkrlstian  multitude  expected  with  some  anx- 
le^  the  event  of  the  combat  He  aimed  a 
T^mnus  stroke  gainst  the  cheek  of  Serapls; 
the  cheek  tell  to  tbe  ground.  The  Oinnder  was 
still  sUent,  and  both  the  heavws  and  Uie 
earth  continued  to  preserve  their  accustomed 
order  and  tranquUlty.  Tbe  victorious  s<rfdler 
repeated  his  Mows,  the  buge  Idol  was  over^ 
thrown  and  broken  In  pieces,  and  the  limbs 
of  Serapls  were  Ignomlnlously  dragged 
through  tbe  streete  of  Alexandria.*  The  law 
of  the  status  of  woman  Is  the  last  vestige  of 
slavery.  Upon  their  subjection  It  has  tKen 
thought,  rests  the  basis  of  sodety;  disturb 
that  and  Bode^  crumbles  Into  ruins.  By  the 
manted  woman's  property  acta  tbe  first  blow 
has  been  struck.  The  cheek  of  the  Idol  has 
fallen  to  the  ground.  The  thunder  is  silent, 
and  the  earth  preserves  Its  accustomed  tran- 
quility. The  huge  Idol  will  sooner  or  later  be 
broken  in  pieces."  In  North  Carolina  the  con- 
sUtntlon  of  1808  struck  the  last  shackles  ttmn 


all  respects  as  If  she  were  unmarried,  save 
that  In  conveying  her  proper^  there  must  be 
"the  written  sssent  of  her  husband."  Xot- 
wltbstandlng  this  emancipation,  married  wo- 
msa  are  still  hdd  In  medieval  leading  strings 
by  our  courts,  and  still  watt  ftur  the  salvation 
of  brael.  A  married  woman  Is  still  treated 
as  one  possessed  of  no  discretion.  We  still 
talk  of  "charges  upon  her  property,"  when 
that  is  Dot  required  "if  she  ranatns  fldn^e," 
and  exact  ''privy  oamlnation,"  whem  the  cwi- 
stltution  requires  It  only  as  to  her  oonsoit  to 
the  conveyance  by  the  husband  of  his  home- 
stead. We  sUll  hold  that  her  husband  Is  oiti- 
Oed  to  her  earning,  and,  diough  the  statute 
says  she  can  sue  and  be  sued.  It  Is  only  re- 
centiy  that  the  legislature  has  token  her,  as 
to  the  statute  of  limitations,  out  of  the  daaslfl- 
catkm  with  "convict^  idiots,  lunatics,"  and 
those  not  arrived  at  years  of  discretion,  and 
therefore  not  sul  juris.  Tbs  righto  of  nurtied 
women,  Uke*tbose  of  other  tdasses,  are  ta  be 
determined,  not  by  what  "sages  of  the  law"  to 
a  former  age  thought  gao6  enough  ftnr  tbem. 
but  by  the  i^ato  provisions  of  a  written  con- 
stitution. 


LEAK  V.  CAROLINA  CENT.  B.  CO. 
(BnprMDs  Oonrt  of  North  OaroUna.    May  B, 
1888.) 

bfUBiM  TO  BRAxmux— Cabs  or  Oma  Cokfa- 

XIBB— COHTBIBCTOBT  NaaUOBHCB 

— lN8TEnC?n0SB. 

1.  A  railroad  company  is  liable  for  injories 
to  a  brakeman  throuf^h  defects  of  a  car  belong- 
ing to  another  company,  which  it  was  trana- 
pt^ng  over  its  road. 

2.  A  brakeman  is  not  gnilty  of  coatribatory 
negligence  in  stepping  on  a  defective  stbrop 
while  moQDtlng  a  car  in  motion,  without  first 
inspecting  it,  where  his  daties  required  him  to 
mouDt  the  car  withoat  opportunity  to  in^KHrt 
the  stirrup,  and  where  the  defect  was  not  pal- 
pably apparent. 

S.  In  an  action  for  Injuries  to  a  anrant 
through  defective  appliances  furnished  by  the 
master,  an  instruction  that  the  master  must  ex- 
ercise greater  care  in  protecting  the  aerrant 
fr^m  liuuries  throng  defective  appliances  than 
Is  required  of  the  servant  in  guarding  against 
accid«it.  is  too  general,  the  care  required  of 
each  being  that  of  a  prudent  man  under  simi- 
lar circumstances. 

Appeal  from  superior  court,  Mecklenburg 
county;  Oreeoe,  Judge. 

Action  by  Pickett  Leak  against  the  Car- 
olina Central  Railroad  Company.  There  was 
a  judgment  for  plaintUE,  and  d^endant  ap- 
peals. Reversed. 

Bnrwdl,  Walker  ft  Caxuler.  tor  appeUant. 
Jones  &  Tlltett,  for  appdlee. 

DOUGIiAS.  X  Tbe  platotiff  was  a  brake- 
man  and  switchman,  and  his  contention  Is 
that  In  attempting,  to  the  discharge  of  his 
duties,  to  get  <m  tbe  car  while  In  alow  motion, 
the  *'atirrqp"  under  the  comer  of  the  or. 
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,-*0T]ded  for  his  use,  was  defective,  and,  when 
i  put  hia  foot  upon  it  gave  way,  preclpltat- 
g  him  on  the  rail,  whereby  his  foot  was 
ushed  by  the  car  wheel.  The  court  propcr- 
Instmcted  the  jury  that  the  fact  that  this 
as  a  "foreign"  car~I.  e.  a  car  belonging  on 
lother  road— was  no  defense,  for  It  was  the 
sfendant's  duty  to  have  such  car,  as  well 
1  its  own,  inspected  before  using  it  for  paa- 
ngers  or  employ^,  and  its  liability  for  de- 
cta  is  the  same  In  both  cases.  Mason  t. 
allroad  Co..  Ill  N.  C.  482, 16  S.  B.  698;  MU- 
r  T.  Railroad  Co.,  99  N.  Y.  657;  Jones  v. 
illroad  Co.,  92  N.  X.  628.  Indeed,  the  philn- 
f  could  sue  both  companies  (Railroad  Co.  t. 
lyder  [Ohio  Sup.]  45  N.  E.  559).  and.  If  it 
as  the  fault  of  the  first  company,  the  latter 
uld  recover  against  it  (Moon  v.  Railroad  Co. 
linn.]  48  N.  W.  079^  Id  Johnson  v.  Ball- 
ad Co.,  81  N.  C.  453,  wh'ere  a  brakeman  was 
Jured  by  the  breaking  of  the  rod  from  a 
feet  discoverable  upon  an  ordinarily  careful 
spection,  but  which  was  nnknown  both  to 
alnttcr  and  defendant,  and  the  plaintiff  had 
>  reasonable  opportunity  for  inspectioa,  it 
as  held  that  the  defendant  was  liable,  be- 
use  it  had  failed  to  have  the  rod  inspected, 
ere  the  plalntift,  hastily  mounting  the  car 
the  performance  of  the  duties  required  of 
m,  bad  no  time  or  opportunity  to  inspect  the 

^irrup  before  putting  his  foot  on  it,  and  was 
■t  liable  for  contributory  negligence,  unless 
had  been  palpably  defective,— as  broken 
td  hanging  down.  But  we  think  that  the 
ird  prayer  for  Instruction  given  by  the  court 
the  request  of  the  plalntlft  was  too  general 
its  terms,  and  therefore  liable  to  mislead 
e  Jury.  It  Is  as  follows:  'That  the  law 
iposes  upon  the  employer  the  duty  of  exer- 
Ung  greater  care  of  protecting  the  employ^ 
Injury  due  to  fbe  defective  condition  of 
pliances  than  is  required  of  the  employ^ 
goardlng  against  accident."   This  may  or 

.  iy  not  be  true,  according  to  circumstances, 
le  true  mle  la  that  both  are  bound  to  use 
ssonable  care,— such  care  as  a  prudent  man 
}iild  ordinarily  use  under  similar  clrcum- 
inccs;  and  the  relative  degree  of  care  re- 
Ired  depends  upon  a  consideration  of  all 
e  circumstances  surrounding  the  respective 
rties.  This  is  nearly  always  a  mixed  ques- 
•n  of  law  and  fact,  to  be  determined  by  the 
ry  under  proper  Instructions  from  the  court 
•r  this  error  in  the  charge  of  his  honor  a 
w  trial  must  be  ordered.  New  trial. 


HORNER  SCHOOI.  v.  WESCOTT. 
apreme  Court  of  North  Carolina.   April  26, 

1809.) 

aooLS  —  Catjulogub  —  Ttjition — Expulsion  of 

PCPEL — CON8TSUCTIOK  0»  COKTBA.OT — 80- 
PIBIOR  COUBT— JcaiSDICTION. 

1.  A  school  catalogue  sDoouDced  that  board 

d  tuition  for  each  seniiaunual  spssiou  of  20 
■cks  waa  $125,  payable  in  equal  installmpntu 
September  Ist  November  Ist  Januair  18th, 
d  April  1st;  no  money  to  be  returned  in  case 


of  expulsion  for  bad  conduct.  One  student  was 
received  at  one-half  the  catalogue  price,  ou  con- 
dition of  services  to  be  rendered,  and  another 
at  $100  per  session.  Held  that,  the  students 
havioK  been  expelled  before  the  November  in- 
stallment was  due,  the  school  could  recover 
oalj  the  amount  due  September  Ist  under  the 
special  agreement,  or  one-half  of  $62.50  In  the 
first  ease,  and  one-half  of  $100  in  the  second. 

2.  A  provision  In  a  school  catalosnie  that  "no 
money  would  be  retomcd"  by  a  school  if  stu- 
dents were  expelled  did  not  prevent  recovering 
of  the  amount  due.  In  case  of  expulsion,  since 
defendant's  failure  to  pay  in  advance  was  due 
to  plaintiff's  indulgence,  and  not  to  its  fault 

3.  Ad  action  invoiviuK  the  construction  of  a 
contract  in  which  there  was  a  bona  fide  conten- 
tiou  for  more  than  $200,  it  was  properly 
brought  in  the  superior  court,  and  hence  an  ap- 
peal from  the  jaogment  may  be  talcen  to  the 
supreme  court. 

Appeal  from  superior  conrt,  OranTUle  ocnm- 
ty;  Robinson.  Judge 

Action  the  Horner  School  against  R.  M. 
Wescott  There  was  a  judgment  for  defend- 
ant and  plalntiti  appeals.  Reversed. 

A.  W.  Graham  and  J.  W.  Graham,  for  ap- 
pellant Bdwatds  &  Royster  for  appellee. 

FURCHES,  J.  The  plaintiff  Is  a  corpora- 
tion, conducting  a  select  public  school  for  boya 
In  September,  1896,  R.  D.  Wescott  a  son  of 
the  defendant  entered  this  school  as  a  student; 
and  in  October  of  the  same  year  T.  L.  Leon- 
ard, a  nephew  and  ward  of  defendant,  also 
entered  said  school  as  a  student.  R.  D.  Wes- 
cott remained  al>out  five  weeks,  and  T.  L. 
Leonard  about  one  week,  when  they  were  ex- 
pelled for  going  Into  a  grog  shop  on  Sunday 
and  getting  drunk. 

It  appears,  from  the  evidence,  tliat  the  plain- 
tlfF  had  published  a  catalogue  of  Its  school, 
stating  that  It  was  founded  In  1851,  contain- 
ing Its  rules,  prices,  and  terms  of  payment: 
that  this  catalogue  bad  been  extensively  dis- 
tributed, and  its  rules  were  kept  posted  up  In 
the  schoolroom,  the  dinlngroom,  and  the  cham- 
bers or  bedrooms  of  students;  that  In  said 
catalogue,  under  the  bead  of  "Expenses  of 
Session  of  Twenty  Weeks,"  Is  the  following 
statement:  "Board  and  tuition,  Including  fur- 
nished room,  fuel,  use  of  arms,  etc.,  $125.00; 
washing  and  lights  $6.75;  books,  stationery, 
etc..  about  $10.00.  No  extra  charges  are 
made.  Payments  for  board  and  tuition  must 
be  made  on  September  1,  1891,  $62.50;  No- 
vember 1,  1891,  $62.50;  January  18.  1892, 
$62.50;  April  1,  1892,  $62.50.  •  •  •  No 
money  will  be  returned  in  case  of  dismissal 
for  bad  conduct  or  In  case  of  voluntary  with- 
drawal, except  at  the  option  of  the  principals." 
The  catalogue  of  1896  was  the  same  as  this. 
FlaintlfF  contends  that  this  constitutes  a  con- 
tract between  it  and  the  defendant  for  the 
tuition,  board,  books,  and  washing  for  the  ato- 
dents,  Wescott  and  Leonard,  for  the  whole 
scholastic  year,  commencing  in  September, 
1896,  which,  plaintiff  says,  amounts  to  $479.- 
25;  that  it  had  the  right  to  expel  these  "ca- 
dets" for  the  cause  assigned;  that  it  was  ex- 
pressly stated  that  "no  money  will  be  paid 
back  In  case  of  dlsmlsaal  for  bad  conduct"; 
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ed,  would  ordinarily  be  some  evidence  tending 
to  sbow  that  a  party  who  patronized  the 
school  had  seen  and  known  Its  terms,  and 
should  be  submitted  to  the  jury;  and  If  they 
should  find  that  defendant  had  seen  the  cata- 
logue, and  then  patronized  the  school,  the 
terms  would  be  binding  oa  him,  as  an  accepted 
offer  and  contract.  Homer  v.  Baker,  74  N.  C. 
66;  Bingham  v.  Richardson,  60  N.  C.  215. 

But  the  plaintiff's  evidence  shows  that  these 
"cadets"  were  not  received  nnder  the  terms 
stipulated  in  the  catalogue,  but  that  each  one 
of  them  was  received  nnder  a  special  contract, 
tbftt  differed  from  the  terms  stated  In  the  cat- 
alogue. Wescott  was  received  at  one-half  the 
catalogue  price  upon  condition  that  he  con- 
tributed his  musical  talent  to  the  benefit  of 
the  school,  one-balf  being  ¥62.50;  and  Leonard 
was  to  be  taken  at  ¥100,  instead  of  the  rates 
stated  in  the  catalogue.  While  plaintiff  calls 
10  months,  or  40  weeks,  a  scholastic  year,  It 
calls  5  months  or  20  weeks  a  session.  If  it 
should  be  held  that  this  evidence  showed  a 
contract  for  the  full  session  of  20  weeks,  com- 
mencing the  1st  of  September,  It  must  be  borne 
in  mind  that  this  was  not  all  the  evidence 
with  regard  to  the  contracts  under  which 
these  cadets  entered  the  plaintiff's  school. 
The  plaintiff  Introduced  the  catalogue  In  evl- 
deuce  for  the  purpose  of  proving  the  contract 
So  the  plaintiff's  evidence,  which  shows  that 
Wescott  was  to  be  taken  at  half  price  and 
Leonard  at  ¥100  per  session,  must  be  taken  in 
connection  with  the  catalogue,  which  shows 
that  one-half  of  this  amount,  to  wit,  ¥31.25  for 
Wescott  and  ¥S0  for  I^nard,  was  due  on  the 
Ist  of  September,  or  when  they  entered  school; 
and  there  was  nothing  more  due  from  them 
until  the  Ist  of  November,  If  they  had  con- 
tinned  In  school.  Before  this  November  In- 
staUm^t  was  dne,  they  had  been  expelled, 
and  left  school. 

There  is  no  stipulation  In  the  contract  that 
If  these  cadets  are  expelled  for  good  cause,  they 
(or  those  who  sent  them)  should  be  liable  for 
the  whole  session,  or  for  the  scholastic  year. 
The  only  stipulations  are  that  ¥62.50,  or  one- 
balf  of  what  win  be  due  for  the  session  of  10 
weeks,  Is  dne— to  l>e  paid— at  the  commence- 
ment of  the  session,  or  when  the  boy  enters 
school.  In  this  case,  one-half  was  ¥31.25  tor 
Wescott,  and  ¥50  for  Leonard.  This  was  not 
paid,  as  it  was  to  be.  If  It  had  been  paid,  it 
Is  stipulated  that  "it  would  not  be  returned, 
except  at  the  option  of  the  plaintiff."  That 
It  was  not  paid  when  these  boys  entered 
school  was  owing  to  the  Indulgence,  and  not 
the  fault,  of  the  plaintiff;  and  the  defendant 
has  no  right  to  complain  of  this.  If  this  In- 
slaUment  had  been  paid,  the  plaintiff  would 
have  had  the  right  to  retain  It,  and  nothing 
more.  As  It  was  the  defendant's  duty  to 
hare  paid  this  installment  when  It  was  due, 
and  not  the  plalnttCC's  fault  that  It  was  not 


tain  If  both  plaintiff  and  defendant  had  ob- 
served and  kept  the  contract  and  these  in- 
stallments had  been  paid.  It  therefore  seems 
to  us  that  plaintiff,  upon  Its  own  evidence, 
cannot  recover  more  than  what  was  due  on 
the  September  Installment 

As  this  action  Involves  the  construction  of  a 
contract,  In  which  we  can  see  there  was  a 
bona  fide  contention  for  more  than  f200.  It 
seems  to  us  that  It  was  properly  iRougbt  to 
the  superior  court  We  therefore  dedloe  to 
dismiss  for  want  of  Jurisdiction;  but  there 
was  error  In  holding  that  plaintiff  could  not 
recover  on  the  contract  there  must  be  a  new 
trtal. 


LAUDIB  et  nx.  T.  WESTEBN  UNION  TEL. 
CO. 

(Supreme  Conrt  of  North  GaroUna.  April  25. 
TBLBftauc— NmnnLZTZBT— Mkitai^  Sawrxaixa— 

UKDnOLOBTO  FEOTOIPjIL. 

Where  a  husband,  for  his  wife's  benefit, 
telegraphs  In  his  own  name  to  a  relative,  an- 
nouucing  the  death  of  their  child,  and  reqaest- 
ing  the  addressee  to  prepare  a  graven  and  meet 
the  body  at  the  depot,  his  failure  to  notifr  the 
company  that  it  was  sent  for  his  wife's  benefit 
will  not  preclude  her  recovery  for  mental  sot- 
fering  caused  by  failure  to  deliver. 

Appeal  from  superior  court,  Mecklenbms 
county;  Cbble,  Judge. 

Action  by  C.  L.  Landie  and  wife  asalnst  the 
Western  Union  Telegraph  Company.  Thm 
was  a  judgment  for  defendant,  and  plaintilTs 
appeal.  Revnived. 

Oabome,  Maxwell  ft  Keezans.  for  qipet 
lants.  Jones  ft  TUlett  tot  appellee. 

DOUGLAS,  J.  This  was  a  dvll  action  by 
the  feme  plaintiff  to  recover  damages  for 
mental  anguish  suffered  by  her,  caused  by  the 
assurance  on  the  part  of  the  defendant  that  a 
telegraphic  message  sent  for  her  benefit  had 
been  delivered,  when  in  tact  It  had  not  been 
delivered,  and  also  by  the  negligent  failure  of 
the  defendant  to  promptly  ddUver  said  tele- 
gram. 

The  Infant  child  of  the  plaintiffs  had  died 
early  on  the  morning  of  May  24,  1897;  and. 
about  10  o'clock  on  the  same  day,  0.  L.  Laudio. 
husband  of  the  feme  plaintiff,  by  an  agree- 
ment with  her,  and  for  her  benefit,  delivered 
the  message  hereinafter  set  forth  to  the  de- 
fendant company  for  transmission  to  T.  L. 
Huntley,  a  kinsman  of  the  feme  plaintiff. 
The  said  Laudle  paid  the  defendant  its  chari:es 
for  transmission  to  Chesterfield,  and  at  the 
time  of  the  delivery  notified  the  company  that 
It  was  a  very  Important  matter,  relating  to 
the  burial  of  the  child.  The  said  company 
assured  Laudle  that  the  same  would  be  for- 
warded Immediately,  and.  In  order  to  be  cer- 
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of  its  dellTery,  the  said  Landte  went 
:  to  the  office  of  the  company  about  12 
ck  on  the  same  day,  and  was  assured  by 
at  the  message  had  been  delivered  to  Its 
nation.  He  thereupon  Informed  his  wife, 
'ome  plaintiff;  and  she,  acting  and  relying 
t  said  representatioDB  of  the  defendant, 
a  red  the  body  of  her  infant,  and  started 

It  to  Wadesboro  on  the  morning  of  May 
,  reaching  that  point  about  7  o'clock  a.  m., 
cting  to  be  met  there  In  accordance  with 
telegram.  The  said  message  was  not  de- 
•ed  on  May  24th,  as  assured  by  the  com- 
',  but  not  until  the  following  day,— too  late 
any  one  to  meet  the  feme  plaintiff.  On 
uttt  of  the  nondelivery,  she  bad  to  remain 
SL-voral  hours  at  the  depot  In  Wadesboro, 
e  with  the  dead  body  of  her  Infant,  and 
:  make  arrangements  to  carry  the  same 
ss  the  country  to  Chestertleld,  by  which 

suffered  great  mental  anguish,  as  she 
;l-s.   The  feme  plaintiff,  in  order  to  main- 

ber  action,  proposed  to  show  that  the 
sage  was  sent  by  an  agreement  with  her, 
for  her  benefit,  and  tliat  she  was  the  un- 
Inscd  principal,  which  the  court  refused  to 
nit.  To  this  ruling  the  plaintiff  excepted, 
iiitted  to  a  nonsuit,  and  appealed, 
he  telegram  was  as  follows:  "Charlotte, 
1.  May  24,  1897.  To  T.  L.  Huntley,  Cbes- 
cld,  S.  C:  Frank  dead.  Meet  dijpot 
dosboro  8  a.  m.  Bury  him  in  Cheaterfleld. 
Te  three  feet.  C.  L.  Laudle." 
he  only  point  presented  to  this  court  by  the 
ingulsbed  counsel  who  frankly  admitted 
t  it  was  covered  by  the  case  of  Casbion 
telegraph  Go.  (at  this  term)  32  S.  E.  746, 
t  that  of  an  undisclosed  principal.    It  is 

to  them  to  say  that  the  Cnshlon  Case  bad 
been  decided  when  the  appeal  was  taken. 

see  no  reason  to  reverse  our  ruling  lo  that 
and  therefore  bold  that  the  plaintiff  is 

debarred  from  a  recovery  because  her 
le  was  not  signed  to  the  telegram,  and  the 
mdant  was  not  then  notified  that  It  was 
t  by  her  direction  or  for  her  benefit.  The 
ts  as  presented  to  us  in  this  appeal  are 
•nj^er  than  those  In  tbe  Cashion  Case,  and 
refore  bring  this  case  more  clearly  within 

rule.  Even  If  tbe  male  plaintiff  had  not 
ified  the  defendant  of  the  urgency  of  tbe 
isage.  Its  Importance  clearly  appeared  upon 
face;  and  the  negligence  of  the  defendant 
'ailing  to  deliver  it  was  ngpravated  by  its 
llgeot  assurance  tbat  it  had  been  delivered. 

have  decided  tbls  Question  upon  what  we 
ere  to  be  true  legal  principles,  but  let  us 
ige  it  for  a  moment  by  the  rule  of  common 
se.  Tbe  male  plaintiff  left  his  wife  alone 
lome  with  tbe  dead  body  of  their  child,  and 
it  to  the  telegraph  office  to  send  a  message 
a  relative  to  prepare  the  grave  and  meet 

body.  Suppose  we  had  found  him  doing 
at  the  defendant  says  he  should  have  done, 
lolly  and  deliberately  Informing  the  defend- 
that  he  was  the  agent  of  one  M.  E.  Laudie, 
t  he  sent  the  telegram  by  her  direction  and 

ber  benefit,  and  tbat  "she  had  then  In 


contemplation"  heavy  damages  for  great  men- 
tal anguish  which  would  probably  result  from 
a  failure  to  promptly  deliver  ttie  telegram. 
Would  ft  not  have  tended  to  raise  in  tiie  minda 
of  the  Jury  a  suspicion  of  speculation?  While 
it  might  have  come  within  the  rule  of  Hadley 
V.  Baxendale,  9  Exch.  341,  would  It  be  within 
the  ordinary  rule  of  human  conduct?  Wonld 
we  expect  such  care  and  deliberation  on  tbe 
part  of  a  father  or  a  mother  under  such  cir- 
cumstances, and  would  it  be  reasonable  in  us 
to  require  It?  Tbe  telegraph  Is  not  intended 
solely  for  lawyers,  nor  for  those  skilled  in 
business  or  experienced  In  litigation.  It  is  in- 
tended for  the  general  pabllc,  and  must  meet 
their  reasonable  convenience.  Moreover,  the 
defendant,  as  a  common  carrier,  owed  to  tbe 
plaintiff  a  public  duty,  which  it  should  have 
performed  with  reasonable  care  and  diligence. 
It  cannot  be  relieved  from  liability  for  tbe 
proximate  results  of  Its  own  negligence.  If  it 
existed,  by  unreasonable  regulations  or  tech- 
nical objections.  For  error  In  the  Intlmatloa 
of  his  honor,  the  Judgment  of  nonsuit  must  be 
set  aside,  and  a  new  trial  ordered.   New  trial. 


HODGIN  V.  PEOPLE'S  NAT.  BANK. 

(Supreme  Court  of  North  Carolina.   April  2&. 

1899.) 

Bamkb  Axn  BimuMo— Appi,ication  ov  Dbpostts. 

1.  A  bank  may  apply  deposits  to  a  matured 
debt  of  the  depositor. 

2.  A  bank  may  apply  deposits  to  an  nnma- 
tured  debt  of  an  insolvrat  depositor. 

8.  Deposits  made  by  a  survivtoR  partner  In 
the  name  of  the  firm  may  be  appliea  to  a  firm 
debt  to  the  bank,  whether  matured  or  not, 
where  the  deposits  were  not  made  as  a  special 
deposit,  and  ft  was  not  agreed  that  such  appli- 
cation should  not  be  made  if  the  firm  becomes  in- 
solvent. 

4.  A  bank  cannot  apply  deposits  on  behalf  of 
a  firm,  whether  made  during  its  existence  or  by 
a  surviving  partner,  to  an  individual  debt  of 
a  deceased  partner,  evidenced  by  a  note,  in- 
dorsed by  the  survivor,  for  firm  debts. 

6.  Individual  deposits  of  a  partner  cannot  be 
applied  to  firm  debts  to  a  bank. 

Furches  and  Douglas,  JJ.,  dissenting. 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Melver,  Judge. 

Action  by  George  D.  Hodgin,  as  surviving 
partner  of  Hodgin  Bros.  &  Lunn,  against  the 
People's  National  Bank,  to  recover  a  deposit 
From  a  Judgment  for  defoidant,  plaintiff  ap- 
peals. Reversed. 

HoltoD  &  Alexander,  Sbepbo^  &  Busbee, 
R  EL  Gray,  and  Charles  Price,  for  appellant 
Glenn  &  Hanly,  Watnn,  Buxton  ft  Watson, 
Jones  St  Patterson,  and  A.  B.  Bller,  for  ai>- 
peUee. 

CLARK.  J.  A  bank  has  the  right  to  apply 
the  debt  due  by  it  for  deposits  to  any  Indebt- 
edness by  the  depositor,  lu  tbe  same  right,  to 
tbe  bank,  provided  such  indebtedness  to  tbe 
bank  has  matured.  Bank  v.  Hill,  76  lud. 
223;  Enapp  v.  CoweU,  77  Iowa,  628.  42  N. 
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strong,  lo  i>.  u.  oiv;  ^iieucn  t.  isaoK,  ii  mq. 
App.  144;  Morse,  Banks,  S  324;  Bnnk  r. 
Hughes,  17  Wend.  »4;  Eyrfch  v.  Bank,  67 
Mlas.  60,  6  South.  615.  Even  If  ihe  Indebt- 
edness to  the  bank  has  not  matured,  If  the 
depositor  becomes  Insolvent,  the  bank,  by  vir- 
tue of  the  right  of  eqnttable  set-off,  may  ap- 
ply the  deposits  witb  It  of  such  debtor  to  his 
Indebtedness.  Denimon  v.  Bank,  5  Cush. 
IW;  Kentucky  Flour  Oo.'s  Assignee  v.  Mer- 
chants' Nat.  Bank,  90  Ky.  223,  13  S.  W.  910; 
Nashrllle  Trust  Co.  v.  Fourth  Nat.  Bank,  91 
Tenn.  330,  18  8.  W.  822;  GJeorgia  Seed  Co.  v. 
Talmailge  &  Co.,  06  Ga.  254,  22  S.  E.  1001; 
Wat.  Set-Off,  432.  The  money  deposited  by 
Hodgln  as  surviving  partner  was  kept  under 
the  same  beading  In  the  bank's  l>ooks,  "Hodgln 
Bros.  &  Lonn,"  as  before  the  death  of  Lunn, 
and  was  merely  a  continuation  of  the  old  line 
of  deposits;  and  the  principle  would  hare  been 
the  same  if  tbe  deposits,  after  the  death  of 
Lunn,  had  been  made  In  tbe  name  of  "Hod- 
gln, surviving  partner."  In  either  event,  the 
deposits  were  In  behalf  of  tbe  firm,  and  were 
In  tbe  same  right  as  the  note  held  by  the 
bank  against  said  firm;  and  on  tbe  Insolven- 
cy  of  the  firm  tbe  bank  had  the  right  to  apply 
the  deposit  made  by  the  surviving  partner  in 
b^ialf  of  the  firm  to  the  Indebtedness  of  the 
firm,  whetber  matured  or  not  If  the  surviv- 
ing partner  had  made  tbe  deposit  a  special  de- 
posit, or  If  there  had  been  an  agreement  with 
the  bank  that  tbese  deposits  should  not  be  ap- 
plied to  tbe  Indebtedness  of  tbe  Ann  to  the 
bank,  then  the  bank's  right  of  set-off  would 
have  been  tolled.  Morse,  Banks,  S  325.  But 
there  was  no  evidence  to  that  effect.  It  Is 
true  that  deposits  made  by  an  executor  or  ad- 
ministrator In  a  bank  cannot  be  applied  to  the 
indebtedness  to  tbe  bank  of  tbe  deceased. 
Jordan  V.  Bank,  74  N.  T.  407;  Appeal  of 
Farmers'  &  Mechanics'  Bank.  48  Pa.  St.  57. 
But  that  Is  because  the  personal  represent- 
ative holds  the  funds  of  the  estate  for  the 
payment  of  the  debts  In  the  order  prescribed 
by  statute,  and  then  pro  rata  In  each  class, 
which  would  be  disturbed  if  the  bank  could 
apply  the  funds  deposited  by  the  etecutor  or 
administrator  to  the  Indebteilness  due  to  It  by 
the  deceased,  though  the  deposits  at  the  death 
of  the  testator  could  be  applied  to  any  In- 
debtedness of  his  then  due.  Jordan  v.  Bank, 
supra.  It  Is  otherwise  as  to  the  surviving 
partner  who  merely  continues  the  business  for 
the  purpose  of  winding  It  up,  and  of  whom 
the  law  does  not  require  tbe  application  of 
the  funds  in  his  hands  to  tbe  debts  In  any 
prescribed  order.  The  bank  had  no  right, 
however,  to  apply  the  deposits  on  behalf  of 
the  Arm,  whether  made  during  its  existence 
or  by  the  surviving  partner,  to  the  Indebted- 
nvss  held  by  it  against  one  of  the  partners, 
and  It  could  make  no  difference  that  this  was 
the  note  of  one  partner  Indorsed  by  the  other. 
It  was  an  individual  Indebtedness,  and  part- 


ial. j.uuugu  eacu  panner  ^exuepi  lu  uxuiifu 
partnerships)  Is  severally  responsible  for  tbe 
entire  Indebtedness  of  the  firm,  yet,  notwith- 
standing that  fact,  the  Indlridual  deposits  of 
a  partner  cannot  be  applied  to  the  Indebted- 
ness of  tbe  firm  to  tbe  bank.  Adams  v.  Bank, 
118  N.  C.  332,  18  S.  E.  513,  aud  23  Lawy. 
Rep.  Ann.  Ill,  and  notes;  Bank  v.  Jones,  119 
111.  407,  9  N.  E.  885;  Raymond  v.  Palmer.  41 
La.  Ann.  425,  6  South.  692;  Dawson  v.  Bank. 

5  Ark.  283.  Upon  the  Issues  as  found,  tlie 
Judgment  might  have  been  corrected  to  ac- 
cord with  the  above  opinion  but  for  the  find- 
ing upon  the  eighth  Issue.  The  plalntifT  Is 
entitled  to  recover  the  excess  of  the  deposlta 
above  tbe  Indebtedness  of  the  firm,  with  in- 
terest from  date  of  demand.   New  triaL 

FURCHES,  J.  (dissenting).  The  firm  of 
Hodgln  Bros.  &  Lunn  w^as  composed  of  the 
plaintiff,  G.  D.  Hodgln,  and  L.  L.  Lunn.  This 
firm  was  Indebted  to  the  defendant  baoi^. 
Lunn  died,  and  the  plaintiff  became  the  sole 
surviving  partner  of  the  firm  of  Hodfin  Bros. 

6  Lunn.   After  the  death  of  Lunn,  the  plain- 
tiff commenced  collecting  In  the  debts  due  the 
firm,  and,  not  knowing  what  to  do  with  the 
money,  went  to  the  president  of  the  defend- 
ant bank,  stated  the  fact  that  he  wanted  the 
president  to  advise  him  in  the  matter,  when 
the  president  advised  him  to  collect  the  aa- 
seta  as  fast  as  he  could,  and  pay  tbe  debts 
of  the  firm.   The  plahitlfl  then  replied.  "The 
firm  is  owing  you,  and  I  want  to  deport  the 
assets  with  you,  that  yon  may  see  that  it  is 
properly  applied."    Thereupon  the  plaintiff 
made  his  deposits  In  the  defendant  bank,  and 
they  were  entered  as  deposits  of  Hodgin  Bros. 
&  Lunn.    Besides  the  debt  due  tbe  defendant 
by  the  Qrm  of  Hodgln  Bros.  &  Lunn.  the  de- 
ceased partner,  Lunn,  owed  the  bank  an  In- 
dividual debt  of  $050,  with  plaintiff,  Hodgin, 
as  his  surety.   Plaintiff  continued  to  make 
deposits  In  the  defendant  bank  as  be  collect- 
ed the  assets  of  the  firm  until  he  bad  about 
the  sum  of  14,000  <mi  deposit  with  the  de- 
fendant.  But  about  the  1st  of  April,  1S9T.  It 
became  known  that  the  firm  of  Hodgln  Rtm. 
&  Lunn  was  Insolvent,  and  that  Lunn's  es- 
tate was  Insolvent,  and  that  the  plaintiff, 
Hodgin,  was  also  Insolvent,   Upon  the  defend- 
ant's receiving  Information  of  the  Insolreni'v 
of  tbe  firm,  of  the  estate  of  Lunn,  and  of  Hod- 
gln, it  applied  a  snfflclent  amount  of  the 
money  so  deposited  with  It  by  defendant  to 
pay  the  debt  against  the  firm,  and  also  the 
note  of  ¥650  of  Lunn.  to  which  the  plaintiff. 
Hodgln,  was  surety,  amounting  In  all  to  more 
than  $3,000.   The  question  Is,  could  the  de- 
fendant do  this?   The  partnership  was  ills- 
solved,  by  tbe  death  of  Lunn,  on  the  16th  of 
March,  ISOG,  and  plaintiff  became  the  only 
surviving  partner.— became  the  legal  owner  of 
all  the  partnership  assets.   Bates,  Partn.  | 
713.  Hence  his  powers  to  dispose  of  the  part- 
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■ship  assets  In  payment  of  debts  and  aet- 
ig  up  the  concern  Is  derived  from  hla  title 
the  property,  and  not  from  hla  powers.  Id. 
ter  a  dissolution  by  death,  tbe  surrlTlnp 
•tner  Is  the  legal  owner  in  trust  for  the 
•pose  of  winding  up  the  concern,  payment 
debts,  etc.  Id.  §  720.  This  being  so,  the 
intlff  was  the  owner  of  the  money  he  de- 
ilted  with  the  defendant,  and  the  bank  be- 
ne his  debtor,  and  he  tbe  bank's  creditor, 
the  amount  deposited.  The  fact  that  the 
losita  were  made  In  the  name  of  tbe  Arm  of 
dgln  Bros.  &  Lunn  made  no  difference,  as 

firm  was  dissolved  by  tbe  death  of  Ltmn; 
1  the  defendant  knew  this,  and  knew  tbat 
Intlff  was  making  the  deposits  aa  the  snr- 
Ing  partner.  Morse,  Banking,  S  326.  The 
tit  of  "Hen,  set-off,  and  application  only  ei- 
-  where  the  individual  who  Is  both  deposlt- 
and  debtor  stands  In  both  these  characters 
precisely  the  same  relation  and  on  precise- 
he  same  footing  towards  the  bank."  Id.  It 
ms  to  us  that  tbe  principles  enunciated  by 
se  authorities,  if  applied  to  this  case,  de- 
?  It  against  the  defendant's  right  to  apply 

deposits  to  the  satisfaction  of  the  debt  due 
the  firm  of  Hodgln  Bros.  &  Limn.  The 
ties  owing  the  debt  and  the  party  making 
deposits  are  not  the  same.  The  debt  due 
tbe  bank  Is  the  debt  of  Hodgln  Bros.  & 
in.  The  deposits  made  by  tbe  plaintiff 
-e  funds  that  belonged  to  him.  It  Is  true 
t  they  belonged  to  him  as  trustee,  bnt  the 
endant  cannot  be  allowed  to  Interfere  with 
rights  as  trustee  against  bis  will,  unless 
Jias  n  specific  Hen  upon  these  deposits; 

It  seema  to  us  that  we  have  shown  that 
as  no  such  lien.  The  same  principle  Is  In- 
red  In  this  case  as  that  of  an  executor  or 
linlstrator  who  deposits  In  a  bank  to  which 
intpstate  or  testator  was  indebted.  The 
ik  cannot  make  an  application  of  such  de- 
Its  to  the  satisfaction  of  the  debts  due  by 
Intestate  or  testator.  Jordan  v.  Bank,  74 
Y.  467:  Appeal  of  Farmers'  &  Mechanics* 
ik.  48  Pa.  St.  57.  It  Is  true  that  it  Is  con- 
Ifd  that  the  reason  of  this  is  that  It  Is  the 
y  of  the  personal  representative  to  pay  the 
ts  of  the  deceased  pro  rata.  And  there 
hat  difference,  but  we  do  not  think  that  Is 
controlling  reason.  This  seems  to  have 
n  so  before  the  statute  requiring  the  debts 
>e  paid  pro  rata,  and  was  so  when  he  had 
Ight  to  prefer  creditors  of  eqnal  degree. 
•  true  ground  Is  the  one  we  have  stated,— 
wnnt  of  mutuality  In  debtor  and  creditor, 
fecins  to  be  clear  that  the  bank  had  no 
it  to  apply  these  deposits  to  the  satlsfac- 
of  the  note  of  Lunn  for  JRSO.  A  partner- 
1  Is  not  liable  for  the  debts  of  Its  Indl- 
inl  members  (Stranss  v.  Frederick,  91  N. 
21).  and,  If  the  deposits  bad  been  made  by 
firm,  they  could  not  have  been  applied  by 
defendant  to  the  satisfaction  of  the  Indl- 
lal  debts  of  one  partner. 

•OUGLAS,  J.  I  concur  hi  tbe  dissenting 
lion. 


PIBDMONT  BANE  OF  MOROANTON  et  «1. 

T.  WILSON  et  al. 
(Supreme  Court  of  North  Carolina.    May  2, 

1899.) 

PaTJCBST  — SUTPICIBSOY  OP  EVIDBHOB  —  BaSKB— 

ADTHoarrr  op  Cabhieb— ConsTBBCLUM 
— E<)DiTABi.a  QB0Uin>s. 

1.  A  maker  of  a  |421  note  testified  that  he 
had  transferred  a  (1,500  note  in  his  favor  to 
a  bank  as  collateral  security,  and  that  the 
bank  agreed  to  permit  him  to  pay  the  (421  note 
oat  of  the  |1,500  note;  that  he  informed  the 
payee  of  the  $421  note  of  such  agreement,  and 
paid  ^1,  leavias  $400,  which  the  payee  was  to 
collect  out  of  the  $1,500  note,  and  tbe  payee 
agreed  to  accept  this  interest  in  the  #1.500 
note  in  pnyment  fif  $400.  It  was  not  claimed 
that  the  $400  note  bad  ever  been  actually  paid 
or  surrendered,  ffeld  to  be  no  evidence  of  pay- 
ment of  the  $421  note. 

2.  An  agreement  of  a  bank  cashier  to  accept 
a  verbal  aasignmnit  of  an  interest  in  a  note, 
previously  assigned  to  another  bank  as  collater- 
al security.  In  payment  of  another  note,  is  void 
for  want  of  eonsideration,  and  as  being  beyond 
the  scope  of  the  cashier's  agency,  though  the 
bank  holding  the  collateral  agrees  to  pay  the 
note  from  tne  collateral  note  when  collected. 

3.  One  sued  on  a  note  by  a  bank  cannot,  after 
the  bank  is  declared  insolvent,  maintain  a  conn- 
terclaim  for  a  deposit  made  before  the  bank 
became  insolvent  and  after  tbe  suit  was  com- 
menced, under  Code,  S  244,  authorizing  a  coun- 
terclaim only  where  the  cause  of  action  arises 
out  of  the  transaction  alleged  in  the  com- 
plaint, or  connected  with  the  subject  of  the  ac- 
tion, or  arises  on  a  contract  existing  at  the 
commencement  of  the  action, 

4.  The  fact  that  an  indorser  of  a  note  de- 
posited mon^  in  a  bank  after  it  had  brought 
suit  on  the  note,  and  that  it  snbsequent^  be- 
came insolvent,  affords  no  ground  for  equitable 
interference,  though  the  Code  makes  no  provi- 
sion whereby  the  indorser  may  set  up  his  de- 
IKJsit  as  a  counterclaim. 

Appeal  from  superior  court,  Bnrke  connl^; 
Coble,  Judge. 

Action  by  the  Piedmont  Bank  of  Morganton 
against  James  W.  Wilson  and  the  Morganton 
Manufacturing  &  Trading  Company.  After 
plaintiff  l>ecame  insolvent,  L.  A.  Bristol,  Its 
receiver,  was  made  a  party  plaintiff.  Judg- 
ment for  defendant  Wllaon,  and  plaintiff  and 
the  mannfactnrlng  company  appeal.  Affirmed 
In  part. 

Avery  &  Errin,  for  plaintiffs.  8.  J.  Brvin, 
for  defendants. 

DOUGIjAS,  J.  This  Is  an  action  upon  a 
promissory  note  executed  by  the  defendant 
Wilson  to  bis  co-defendant,  tbe  manufactur- 
ing company,  and  by  it  Indorsed  to  the  plain- 
tiff. A  payment  on  the  note  reduced  tbe  prin- 
cipal to  $400,  which  is  now  due,  with  interest 
thereon.  The  defendants,  In  tbelr  answer, 
contend:  "That  at  the  time  tbe  said  note  was 
executed,  and  when  It  was  due,  the  plaintiff 
held  a  note  on  Isaac  T.  Avery  and  W.  0.  Hr- 
vln  for  the  sum  of  $1,500.  to  l>e  due  January 
1.  1895,  which  he  had  assigned  to  the  Davis  & 
Wiley  Bank:  that  he  had  made  an  arrange- 
ment with  said  bank  to  allow  him  $400  of  this 
note  to  be  used  by  him  In  payment  of  tbe  note 
sued  on  In  this  cause;  that  accordingly,  on 
the  29tta  day  of  December*  1884.  be  paid  to 
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that  In  accordance  with  thla  agreemect  the 
Darls  A  WUey  Bank,  Jannary  lat.  sent  said 
note  to  the  plaintiff,  and  It  declined  to  receive 
It,  and  allow  defendant  credit  therefor;  that 
this  defendant  understood  and  has  been  in- 
formed by  the  said  Isaac  T.  Avery  that,  al- 
though the  said  note  for  $1,500  was  signed 
by  him  and  W.  C.  Srvln,  the  plaintiff  bank 
was  the  real  party  who  would  have  It  to  pay, 
and  that  In  making  the  agreement  to  accept 
the  said  $400  In  payment  of  his  note  the  plain- 
tiff was  only  paying  an  Indebtedness  due  from 
It;  that  the  said  Davis  &  wney  Bank  Is  sdll 
willing  the  said  arrangement  shall  be  made, 
and  the  defendant  now  pleads  said  agreement 
and  the  said  Indebtedness  as  a  coimterclalm 
In  payment  In  full  of  said  note."  The  plain- 
tiff, In  reply,  denied  the  material  allegations  of 
the  answer,  set  up  the  pendent^  <tt  a  suit  by 
the  Davis  &  WUey  Bank,  and  pleaded  the 
statute  of  frauds.  The  following  issue  was 
submitted:  "Did  the  iilalntlff  bank  agree  with 
the  defendant  3.  W.  Wilson  to  take  In  pay- 
ment of  the  balance  of  fbe  note  aned  on  an 
interest  of  $400  In  a  $1,600  note  given  said 
Wilson  by  L  T.  Avery  and  W.  C.  Ervln,  and 
assigned  by  said  Wilson  to  the  Davis  &  Wiley 
Bank,  and  did  said  Davis  ft  Wiley  Bank  agree 
that  said  plaintiff  bank  should  have  the  said 
$400  interest  In  the  $1,600  note,  and  was  such 
$400  Interest  In  the  $l,S0O  note  ever  assU>ned 
to  the  plaintiff  bank?*  This  was  answered 
In  the  affirmative. 

The  execution  the  note  sued  on  by  plaln- 
tltta  was  admitted,  as  was  also  its  Indorsement 
by  the  Horganton  Mannfactorlng  &  Trading 
Company.  The  defendant  J.  W.  Wilson,  Intro- 
duced as  a  witness  In  bis  own  behalf,  subject 
to  the  (Ejection  of  the  plaintiffs,  testified  as 
follows:  "After  execution  of  Qie  note  to  the 
Morganton  Manufacturing  ft  n»dlng  Com- 
pany, on  August  24,  ISH,  witness  had  a  con- 
versatlon  vrlth  either  B.  T.  Pearson  or  O.  P. 
Erwin;  thinks  It  was  with  Mr.  Pearson.  (Mr. 
Pearson  was  cashier  and  Mr.  Erwln  was  iires- 
ident  of  the  Piedmont  Bank.)  The  bank  bad 
a  note  on  witness  of  $421.74,  on  whldi  the 
Morganton  Mann&cturlng  ft  Trading  Oom- 
pany  was  surety.  Witness  was  one  of  the 
stockholders  of  aaid  company.  Wltneaa  had 
at  same  time  a  note  on  I.  T.  Avery  and  W.  C. 
Ervln  for  $1,600  (note  shown  witness,  which 
he  says  Is  the  note,  and  note  put  In  evidence), 
which  witness  bad  glv«i  to  Davis  &  Wiley 
(bankers)  in  payment  of  a  security  debt  which 
witness  had  down  there,  with  the  understand- 
ing with  Davis  ft  WUey  that  $400  of  that  note 
could  be  used  by  witness  in  paying  off  the  debt 
of  $421.74  the  witness  was  due  the  Piedmont 
Bank.  Witness  went  Into  bank,  and  told  them 
of  the  arrangement,  and  paid  them  the  $21.74. 
leaving  the  $400  unpaid,  which  they  woe  to 
collect  out  of  Avery  &  Ervtai,  and  settle.  Wit- 
ness supposes  that  the  bank  did  not  collect  It 


pay  on  the  following  Januazy  $1,500  and  In- 
terest on  the  note  Davis  ft  Wiley  held,  and 
$400  of  it  was  to  go  to  the  plaintiff  bank,  and 
the  balance  to  Davis  ft  WUey,  and  Hie  bank 
agreed  to  this  in  payment  of  $400.  WItne» 
had  a  talk  with  some  of  the  offloers  of  tlie 
bank.   The  interest  on  the  $1,6(X>  wu  paid 
by  the  bank.  Witness  called  at  the  bonk  to 
get  payment  on  the  Avery  ft  Ervln  note  wb^ 
It  was  doe,  and  the  bank  officer  gave  wltnes« 
to  understand  that  Ervln,  the  maker,  bad  the 
money  to  pay  It,  so  witness  made  a  deed  for 
the  property,  and  tendered  it  at  the  bank,  and 
they  declined  to  pay  IL  All  the  parties  de- 
clined to  pay  It.  Suit  was  then  brought  upon 
the  $1,500  note,  and  that  case  is  still  pending- 
Suit  brought  in  fiavor  of  Davis  ft  WUey  on  tiila 
note.  Davis  ft  WU^  are  stiU  willing  to  cury 
out  their  part  of  the  contract,  and  pay  them 
$400,  when  the  parties  pay  than  tbe  $1,500." 
This  iB  the  entire  testimony  of  the  witness 
WUson,  who  was  the  only  witness  oamined. 
as  appears  In  the  record.   It  was  all  objected 
to  In  apt  time,  admitted  by  the  court,  and  ex- 
cepted to  by  the  plaintiffs.   The  defendants 
admit  that  the  Davis  ft  Wiley  Bank  have  a 
suit  pendli^  for  the  $1,600  note  of  Avery  ft 
Errln,  brought  since  the  otmunencement  of 
this  action.  Both  notra  were  In  evidence,  that 
of  Aveiy  ft  Ervln  bearing  the  following  In- 
dorsements: "Jas.  W.  Wilson,"  "Pay  to  the 
ordra*  of  Q.  P.  Erwln,  Pres't,  for  collection  ac- 
connt  Davis  ft  WIl^  Bank.    O.  D.  Davis. 
Casbier."   The  latter  Indorsement  had  been 
stricken  out  At  tiie  dose  of  the  evidence  the 
plaintiff  filed  the  following  requests  for  In- 
structions: "(1)  That  if  tiie  Jmr  bdleve  the 
evidence  tbey  wUl  answer  the  issue  'No.*  ^ 
That  np(m  all  the  testimony  tiie  plaintiff  to  en- 
titied  to  recover.    (3)  That  there  la  no  evi- 
dence of  any  asslgnmoit  of  any  part  of  Oie 
Avery  ft  Ervln  note  to  the  plahitiff  bank  by 
the  Davis  ft  WUey  Bank.       lliat  tiHoe  to  no 
evidence  that  the  plaintiff  bai^  agreed  to  ac- 
cept $400  of  the  Avery  ft  Ervln  note  fn  dis- 
cbarge of  the  note  sued  on;  on  the  contrary, 
the  evidence  of  defendant  J.  W.  'Vmaon  was 
that  the  bank  'agreed  to  coUect  tiie  Arexj  ft 
Ervln  note,  and  apply  $400  on  the  debt  sued 
on,  but  that  the  plaintiff  bank  did  not  collect 
the  Avery  ft  Ervln  note.*   (S)  That  no  con- 
sldnation  being  shown  for  the  alleged  agree- 
ment, it  was  nudum  pactum,  and  void.  (S) 
That  even  if  thme  had  been  a  consldetatlcni, 
the  transaction  testified  to  by  J.  W.  WUson 
was,  in  effect,  a  promise  on  the  part  of  fiw 
plaintiff  bank  to  pay  the  debt  of  Avo^  ft 
Ervln,  and  was  void  under  the  statute  of 
frauds.    (7)  That  upon  the  testimony  of  J. 
W.  WUson  die  transaction  or  agre«nent  with 
the  bank  was  merely  executory,  was  without 
consideration,  and,  being  never  executed,  con- 
ferred no  liability.   If  the  Jury  believe  that 
plaintiff  bank  did  as  teatUSed  by  WUson.- 


ed  to  give  either  or  any  of  the  Instructions 
prayed  for  by  plaintiffs,  and  plaintiffs  except- 
ed to  the  refusal  of  the  court  to  give  each  and 
every  one  of  the  Instructions  as  prayed  by 
plaintiffs.  The  court  charged  the  Jury  as  fol- 
lovrs:  "The  burdoi  of  proving  the  affirmative 
of  this  Issue  by  a  greater  weight  of  the  evi- 
dence 1b  upon  the  defendants.  If  the  jury  find 
that  the  plaintiff  bank  agreed,  through  Its 
cashier,  with  the  defendant  3.  W.  Wilson,  to 
take  In  payment  of  the  balance  of  the  note 
sued  on  an  Interest  of  $400  In  a  $1,500  note 
given  said  Wilson  by  I.  T.  Avery  and  W.  C. 
Ervin,  and  assigned  by  said  Wilson  to  the 
Davis  &  Wiley  Bank,  and  further  find  that  the 
Bald  Davis  &  Wiley  Bank  consented  and 
agreed  that  plaintiff  bank  should  have  the 
$400  Interest  In  the  said  $1,500  note,  and  that 
the  said  Davis  &  Wiley  Bank,  in  pursuance  of 
said  agreement,  sent  the  said  $1,500  note  to 
the  plaintiff  bank  for  collection,  and  that  the 
said  Davis  &  Wiley  Bank  are  still  willing  to 
carry  out  the  said  agreement,  then  the  jury 
will  answer  the  Issue,  'Yes.*  If  the  plalutlff 
bank  did  not  agree  to  take  In  payment  of  the 
$400  balance  on  note  sued  on  a  $400  Interest 
in  the  said  $1,500,  but  only  agreed  to  collect 
the  $1,500  and  apply  $400  of  the  money  col- 
lected to  the  payment  of  note  sued  on  with 
the  consent  of  Davie  &  Wiley  Bank,  in  the 
event  that  they  were  able  to  collect  It,  and  If 
the  plaintiff  bank  has  been  unable  to  collect 
the  said  $1,500  note,  then  there  would  be  no 
payment,  and  the  Jury  will  answer  the  issue, 
'No.'  If  the  defendant  has  failed  to  prove  by 
a  greater  weight  of  the  evidence  the  affirma- 
tive of  the  Issue,  then  the  jury  will  answer  the 
Issue,  "No.*  "  Judgment  was  rendered  for  the 
defendants,  and  the  plaintiff  appealed. 

Upon  the  foregoing  facts,  we  are  of  the 
opinion  that  the  plaintiff  Is  entitled  to  a  new 
trial.  The  execution  of  the  note  having  been 
admitted,  the  burden  shifted  upon  the  defend- 
ants of  showing  matter  In  avoidance.  Their 
plea  is  substantially  that  of  payment,  but  we 
find  no  substantial  evidence  tending  to  prove 
actual  payment.  In  arriving  at  this  conclu- 
sion we  have  accepted  the  defendants'  evi- 
dence as  true,  and  construed  it  In  the  light 
most  favorable  for  them,  as  It  Is  our  duty  to 
do  in  a  prayer  for  instruction  in  the  nature  of 
a  demurrer  to  the  evidence.  Cox  v.  Kailroad 
Co.,  123  N.  O.  604,  31  3.  E.  S48;  Cable  v. 
Railway  Co.,  122  N.  0.  802,  29  S.  E.  377. 
At  best  the  evidence  tends  to  prove  simply  an 
executory  agreement  to  pay.  It  Is  not  con- 
tended that  the  note  in  suit  has  ever  been  ac- 
tually paid,  or  that  It  has  been  canceled  or 
surrendered.  It  was  permitted  to  remain  in 
the  possession  of  the  bank,  and  was  turned 
over  among  its  assets  to  the  receiver.  The 
testimony  of  the  defendant  Wilson  that  the 
Davis  &  Wiley  Bank  is  still  willing  to  carry 
out  Its  part  of  the  contract,  If  admissible. 


Bank,  without  admission  of  any  Interest  what- 
ever belonging  to  the  plaintiff.  Boykin  v. 
Bank.  118  X.  a  566,  24  S.  E.  357;  National 
Citizens'  Bank  of  New  York  v.  Citizens'  Nat. 
Bank  of  Raleigh,  119  N.  a  307.  25  S.  E.  971. 
We  are  not  attempting  to  pass  upon  the 
weight  of  the  evidence,  for  that  function  be- 
longs to  the  Jury;  but  we  think  that.  In  the 
absence  of  any  evidence,  more  than  a  mere 
scintilla,  tending  to  proye  the  contention  of 
the  defendants,  on  whom  rested  the  burden  of 
proof,  the  court  should  have  directed  a  ver- 
dict in  favor  of  the  plaintiff.  SprulU  t.  In- 
Bunmce  Co.,  120  N.  0.  141.  27  S.  E.  89.  But. 
If  we  are  mistaken  In  our  view  of  the  evi- 
dence, we  are  still  of  the  opinion  that  the  al- 
leged agreement  was  beyond  the  scope  of  the 
agency  of  a  cashier,  and  without  considera- 
tion, and  therefore  void.  There  Is  no  pre- 
tense of  consideration.  The  payment  by  the 
defendant  Wilson  of  the  $21.74  was  dmply 
the  payment  of  a  small  part  of  that  for  which 
he  was  bound.  We  do  not  think  that  a  cash- 
ier can,  without  express  authority,  take  Id 
payment  of  a  note  a  mere  verbal  assignment 
of  an  intangible  interest  in  another  note,  al- 
ready held  by  another  bank  as  collateral  se- 
curity. If  the  alleged  contract  operated  as 
payment  in  full  of  the  note  In  suit,  then  the 
plaintiff  bank  has  absolutely  nothing  to  jshow 
for  the  unpaid  debt  originally  owing  to  It  by 
the  defendants,  and  still  owing  by  somebody. 
Such  transactions  are  not  within  the  ordinary 
dealings  of  a  bank,  and  cannot  be  encouraged. 
It  Is  scarcely  necessary  to  cite  authorities  as 
to  the  effect  of  a  nudum  pactum,  especially 
when  made  by  an  agent  Our  view  of  the 
case  renders  It  umiecessary  for  us  to  discuss 
the  other  questions  raised  by  exception.  For 
the  reasons  above  stated,  a  new  trial  must  be 
OTiLerelL  New  trlaL 

Defendant's  Appeal  In  Same  Case. 

This  is  the  appeal  of  the  defendant  manu- 
facturing company  In  the  preceding  case  be- 
tween the  same  parties,  involving.,  however, 
an  entirely  different  question  of  law.  The 
plaintiff  brought  this  action  upon  the  promis- 
sory note  of  the  defendant  manufacturing 
company  Indorsed  by  said  Wilson.  The  de- 
fendant company  filed  Its  separate  answer,  as 
follows:  (1)  "That,  after  the  suit  was 
brought  In  this  case  by  the  plaintiff  bank.  It 
failed,  and  the  plaintiff  L.  A.  Bristol  was 
made  permanent  receiver,  and  Is  made  party 
plaintiff  at  this  term  of  the  court;  that  he  Is 
now  pressing  this  cause  against  defendants  to 
create  assets  In  his  hands."  (2)  "That  at  the 
time  of  the  failure  of  said  bank,  on  the  2d 
of  December,  1898,  this  defendant  was  a  de- 
positor, and  had  to  its  credit  on  the  books  of 
said  bank  the  sum  of  $100.36,  which  sum  Is 
6tin  due  and  owing  to  this  defendant,  and  de- 
fendant now  pleads  the  said  sum  of  -$100.30 


this  action  was  bronglit.  Tlie  plaintiff  admit- 
ted the  facts  alleged  in  the  separate  answer  of 
the  defendant  company,  but  demurred  ore 
tenus  to  the  answer  of  said  company  on  the 
ground  that  the  said  counterclaim  was  not  lo 
existence  when  tbts  action  was  brought.  The 
demurrer  was  sustained,  and  the  defendant 
company  appealed.  We  see  no  error  tn  the 
ruling  of  the  court  below.  As  we  have  said 
In  Electric  Co.  v.  WlUlams,  123  N.  O.  61,  31 
S.  E.  288,  the  counterclaim,  as  It  now  exists, 
is  the  creature  of  the  Code,  being  provided  for 
In  section  244,  which  Is  as  follows:  "The 
counterclaim  mentioned  In  the  preceding  sec- 
tion must  be  one  existing  In  favor  of  a  de- 
fendant and  against  a  plaintiff,  between 
whom  a  several  Judgment  might  be  had  In  the 
action,  and  arising  out  of  one  of  the  following 
causes  of  action:  (1)  A  cause  of  action  aris- 
ing out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the 
plalntlflt'e  claim,  or  connected  with  the  subject 
of  the  action;  (2)  In  an  action  arising  on  con- 
tract, any  other  cause  of  action  arising  also  on 
contract  and  existing  at  the  commencement  of 
the  action."  The  counterclaim  of  the  defend- 
ant company  has  no  connection  whatever 
with  the  plaintiff's  original  cause  of  action, 
and  hence  must  come  under  the  second  class, 
which  are  available  only  when  existing  at 
the  commencement  of  the  action.  We  see  no 
ground  for  equitable  interference.  The  de- 
fendant company  deposited  money  to  Its  own 
credit  with  the  plaintiff  after  the  plaintiff  had 
brought  suit  on  a  note  In  which  the  defend- 
ant company  was  the  principal  debtor.  It 
may  seem  hard  that  the  plaintiff  should  col- 
lect Its  own  debt  In  full,  and  also  keep  the 
money  of  the  defendant,  but  It  Is  the  defend* 
aat's  own  fault  It  might  have  applied  this 
money  to  the  payment  of  Its  own  debt;  but. 
If  It  failed  or  refused  to  do  so.  It  must  abide 
the  consequences  of  Its  own  acts.  It  may  be 
that  It  relied  on  the  defense  of  Its  co-defend- 
ant, Wilson,  and  preferred  to  keep  Its  money 
where  it  could  be  withdrawn  In  case  of  need. 
Whatever  may  have  been  the  motive.  It  was 
a  deposit,  and  not  a  payment,  and,  occurring 
after  the  bringing  of  the  action,  cannot  be  set 
up  as  a  counterclaim.  We  see  no  error  In 
this  appeal.  No  error- 


STATE  V.  KALE. 
(Supreme  Court  of  North  Carolina.    April  25, 
1899.) 

MUBDIB — iKBTBUOnOVB — STATBMKST  OP  EviDBNOB 
— IkTOXIOATION— APPBAL— PnESUMPTIONB. 

1.  A  charge,  on  a  trial  for  murder,  calling 
attention  to  each  grade  of  the  offense  of  mur- 
der and  manstanghter,  with  instmctions  how 

the  jury  should  find,  according  to  their  under- 
BtaiiJing  of  thL"  evidence,  sufficiently  complies 
with  Code,  I  413,  requiring  the  Judge  "to  state, 


of  the  homicide  waa  a  rash  act,  caused  by  bis 
being  intoxicated,  la  erroneoua,  aa  leavinff  ont  ol 
view  the  consideration  whether  defendant  mads 
hiiusplf  drunk  for  the  parpoae  of  executing  a  pre- 
meditnted  intent  to  kill. 

3.  Where  the  jnry  were  Inatmcted  to  consid- 
er all  of  the  evidence  in  determining  whether  i 
homicide  was  the  outgrowth  of  premeditati  z. 
it  will  be  presumed  that  evidence  of  deffi.d- 
ant's  Intoxication  was  considered  bj  the  jary. 

Appeal  from  superior  conrt,  Catawba 
ty;  Ooble,  Judge. 
Avery  Kale  wu  conrleted  of  murder,  anl 

be  appeals.  Affirmed. 

A.  S.  .  Alley  testified  that  he  has  known  the 
prisoner  all  bis  life.  Witness  runs  a  Koveni- 
ment  distillery  about  200  feet  from  the  pris- 
oner's,  who  is  a  single  man,  a  little  over  IS 
years  of  age.  Witness  knew  the  deceased. 
George  Travis,  who  lived  near  him.  The  de- 
ceased was  a  married  man,  and  had  Ave  chil- 
dren. Prisoner  has  a  brother,  sister,  and  fa- 
ther. Prisoner  last  August  had  been  back 
about  two  weeks.  Deceased  was  working  for 
witness,  and  he  died  abont  14th  of  AngusL 
In  his  own  house.  Was  shot  In  the  top  of  the 
head  about  sundown.  In  witness'  distilleiT. 
with  a  shotgun,  and  killed.  There  are  five 
distillery  buildings  there.  Both  stiQ  houses 
were  not  used  at  the  time  of  the  klUIng.  The 
branch  still  was  being  operated.  Witness  was 
In  his  whisky  house  when  the  kllltnir  occum^J. 
Heard  the  firing,  and  went  out,  and  saw  the 
prisoner's  father  and  the  prisoner  coming  on: 
of  the  still  house  with  gun  In  bis  hand.  Not  I 
more  than  two  minutes  after  witness  hean3 
the  gun  fire,  the  prisoner's  father  spoke  (a 
witness.  John  Sherrlll  was  there.  Wltnes? 
spoke  to  prisoner,  who  was  In  a  rage,  aoJ 
wheeled  the  gun  up,  and  pointed  at  bis  own 
head;  but,  before  he  pulled  the  trigger,  hfe 
father  wrenched  It  out  of  his  band.  Prisoner 
said,  "Oh,  Lord,  I  have  killed  him!"  repeatinj; 
this  two  or  three  times.  "I  don't  think  be  wa$  i 
cursing."  Witness  found  the  deceased  Jnst 
like  a  man  squatting  down.  His  eye  was  ly- 
ing on  the  rock.  He  examined  deceased,  anil 
he  had  no  pulse.  Witness  told  prisoner  to  go 
home.  Witness  bad  been  In  whisky  room  nai 
more  than  three  minutes,  when  he  went  oat 
and  called  Travis  and  a  black  fellow  who  was 
chopping  wood  near  by.  Prisoner  had  gone  to 
the  depot  for  witness  that  day,  and  got  In  s 
buggy  before  the  killing  and  rode  with  wit- 
ness 200  or  400  yards.  Prisoner  had  workfti 
in  the  still  for  witness  up  to  July  Ist.  Do- 
ceased  was  woricing  a  farm  for  witness  at 
the  time,  and  had  t>een  stilling  for  witnesi> 
about  two  weeks.  Witness  thought  the  par- 
ties were  friendly.  Just  after  the  shooting  th*> 
prisoner  used  this  language,  "Xow  I  have  kii:- 
ed  the  damn  scoundrel;"  and  that  he  could  kni 
two  more,  and  they  could  not  hang  bim  but 
once.  He  had  a  double-barrel  breech-load  In;; 
Shotgun,  and  was  cursing  and  crying,  wit- 
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told  him  that  Travis  was  dead.  After 
leceased  was  carried  out  of  the  still  bouse, 
tner  came  back,  and  wanted  two  dollars 
1  nitnese,  and  he  told  bim  he  did  not  have 
Prisoner's  father  aald,  "Let  me  have  It," 
witness  paid  his  father  two  dollars,  and 
lut  that  In  bis  son's  hand,  and  dumped 
t  he  had  in  his  pocket  Into  prisoner's 
1.   Never  saw  the  prlsoaer  any  more  that 
t.    Prisoner  was  gone  about  two  weeks 
re  his  trial.  Had  a  talk  with  prisoner  and 
rather  In  jail.   Mr.  Rowe  told  prisoner  If 
ranted  to  talk  with  his  father  privately, 
^  Rowe)  would  step  aside.   Witness  asked 
)ner  what  shape  Travis  was  In  when  he 
~  him,  and  he  said  he  was  standing  up, 
witness  told  him  that  could  not  be,  for  the 
went  through  the  top  of  his  head,  and 
a  hogshead  about  four  feet  high.  Prls- 
-  said  be  thought  be  was  standii^  up; 
he  did  not  know  hardly  what  happened. 
:>uple  of  weeks  ago  witness  went  to  see 
3ner.   Deceased  was  eober  at  the  time  he 
killed,  and  was  a  sober  man,  and  witness 
iT  knew  htm  to  have  a  fuss.   The  wound 
ed  about  the  size  of  a  dollar.  Brains  were 
)sed.    The  shot  entered  the  right  side  of 
head,  and  he  fell  sideways.  Deceased's 
'  was  exhibited,  which  he  had  on  when  shot 
a  powder  bom  was  on  the  hat.   The  one 
» shot  bim  could  not  be  far  from  him.  The 
:  did  not  scatter  as  they  went  in.  Saw 
;  weapon  in  Travis*  liand.    There  were  a 
small  brickbats  under  the  feet  where  they 
ked  around.   Deceased  lived  mttil  next 
it  at  10  o'clock.  On  cross-examination  the 
less  stated  that  the  deceased  and  the  prls- 
r's  fatiber  and  mother  lived  on  his  place, 
that  the  prisoner  had  worked  for  bim 
r  since  the  prlaoner  was  a  boy,  and  began 
'king  for  him  about  five  years  ago.  His 
ler  farmed  on  wltoess*  place.    The  de- 
3ed  was  not  SO  yean  (dd.   It  was  about 
yards  from  the  witness'  honae  to  the  prls- 
r'B  father's.  Prisoner  had  some  bad  spells 
;n  he  got  liquor  In  bim.  He  bad  gone  into 
(ton  county.  After  be  came  back,  he  had 
n  bunting.   Deceased  sent  7S  cents  that 
ruing  by  prisoner  for  some  produce.  Be- 
dinner  the  witness  and  prisoner  and  the 
eased  were  standing  In  the  still  honae. 
soner  had  several  drams  that  day,  and  had 
n  drinking  all  that  week.  He  got  one  bot- 
of  liquor  that  day,  and  during  the  same 
;k  the  prisoner  and  deceased  had  woriced 
night  by  themselves.  Witness  always  kept 
;un  in  the  liquor  house,  and  the  prisoner 
I  charge  of  the  house.  The  killing  was  on 
urday.  Prisoner  had  been  there  after  that 
3k  with  his  gun  when  be  would  come  from 
iting.  He  was  crying  and  taking  on,  and 
seemed  to  regret  what  he  had  done,  and 
quently  went  in  the  house  where  deceased 
s  shot,  for  cider,  and  never  said  that  do- 
sed had  thrown  a  brick  at  bim.  Witness 
3  prisoner  that  Travis  was  dead,  and  to  go 
to  the  house.  Witness  never  told  prisoner 
Lt  the  best  place  for  him  to  go  was  In  the 


mountains.  On  redirect  examination:  The 
bricks  there  were  as  large  as  a  walnut.  Pris- 
oner came  out  of  the  still  house.  The  gun 
which  the  witness  kept  there  was  in  the  liq- 
uor bouse  at  the  time  of  the  killing.  The  sher- 
iff brought  prisoner  back  from  Jacksonville, 
Fla. 

•  Dr.  Little,  admitted  to  be  an  expert,  was 
called  to  see  deceased  atwut  9  o'clock  that 
night,  and  when  he  got  there  he  was  lying  on 
the  floor  unconscious.  Witness  stated  that  he 
examined  the  wound.  Was  sbot  on  the  right 
side  of  the  head.  Brains  oozing  out  Mortal 
wound.  Lived  until  Sunday  night  about  10 
o'clock.   This  sbot  killed  him. 

John  Sherrlll  testlfled:  "Was  working  for 
Mr.  Alley.  Saw  prisoner  just  before  tbe  gun 
fired.  When  I  first  saw  him,  prisoner  said, 
'Where  Is  be?  I'U  kill  him.'  He  was  about 
25  steps,  from  the  stlU  house  when  be  said 
this.  Don't  know  who  was  In  the  still  house. 
Mr.  Alley  told  me  I  could  go  home,  and  I 
started  in  there  where  Mr.  Alley  was,  and 
Travis  said  to  witness,  'You  haven't  got  your 
bottle.'  Witness  went  to  still  bouse  to  get  a 
bottle,  and  saw  prisoner's  father  speak  to 
Travis,  and  say  to  prisoner,  'Avery,  go  back; 
don't  do  anything  like  this;'  and  prisoner  said, 
'Where  Is  he,  damn  him?  Til  kill  him;'  and 
Just  before  this  the  witness  had  heard  pris- 
oner's father  speak  to  Travis.  Just  after  {htIs- 
oner  said,  'I'll  kill  him.*  prisoner  went  to- 
wards still  house.  After  witness  got  to  where 
Mr.  Alley  was  till  the  gun  fired  was  a  very 
short  time.  After  the  gun  fired,  witness  saw 
the  prisoner  coming  from  the  still  house.  He 
was  clapping  his  hands,  and  saying,  'Ob, 
Lord!"* 

Jack  Johnson  testified  that  on  the  occasion 
mentioned  he  saw  prisoner  come  oat  of  his 
father's  house  with  a  gun  In  his  hand,  and 
went  towards  the  stIU  house,  and  his  mother 
said,  "Ob,  don't  do  that!"  and  she  hoped  he 
would  get  away.  He  was  walking  fast,  and 
heard  tbe  report  of  a  gun  in  the  direction  of 
the  still  house.  He  called  for  bis  clothes. 
Witness  told  him  he  could  not  go  with  him. 
He  was  going  In  a  wagon  with  the  witness  to 
Iredell  county  to  work,  and  witness  refused 
to  take  bim.  and  never  saw  him  any  more. 

W.  L.  Alley  testified  that  he  saw  prisoner 
the  day  Travis  was  sbot  at  the  still  house. 
He  bad  been  oft  from  home,  and  witness  ask- 
ed him  when  he  was  going  back,  and  he  said 
be  was  not  going  to  Gastonla;  be  was  going 
to  South  Carolina.  Witness  asked  bim  who 
was  stilling  for  Alley.  He  said,  "Nobody." 
Witness  said,  "Is  be  doing  It  himself?'  and 
prisoner  said.  "George  Travis  is  there,"  and 
said  he  would  get  George's  "mug"  before  be 
left  here.  Witness  and  prisoner  were  Joking 
with  each  other.  This  was  about  two  hours 
before  sunset  at  the  distillery,  about  2^  mDes 
from  where  Travis  was  shot  On  croas-exam- 
Ination:  Witness  gave  prisoner  a  drink, 
"They  were  all  running  on  In  fun." 

John  Bost  testified  that  he  lived  In  Gasto- 
nla, and  heard  prisoner  say  he  came  there  to 
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ae  was  golDg  home  to  kill  TraTla  or  have  dIb 
Job  bade.  Said  his  Job  was  atllUng.  This 
was  the  day  before  he  started  back.  On 
cross-examination,  he  stated  that  he  told  this 
conversation  to  bis  grandfather  (Alley).  * 

Mrs.  Laura  Best  tegtlfled  that  she  was  a 
sister  of  Alley.  Prisoner  this  at  her  house 
last  July,  and  she  heard  him  say  that  he  and 
Travis  had  a  falling  out,  and  that  he  waa  In- 
dicted, and  that  Travis  was  a  witness  against 
him,  and  that  Is  what  be  left  home  for.  Wit- 
ness said  he  need  not  have  left  home  for  that; 
that  he  could  not  bave  been  anested  yet;  and 
he  said  be  left  to  keep  from  killing  Travis; 
that  be  did  not  want  'to  km  bim,  and  he  was 
afraid  be  might  get  mad  at  bim  ifDd  would* 
do  it.  At  another  time,  after  he  quit  work* 
Ing  at  the  mill,  prisoner  said  be  was  going 
back  home  to  go  to  work,— to  get  his  job 
back.  The  witness  said  to  bim  that  perhaps 
be  could  not  get  It,  and  prisoner  said,  "I  will 
bave  my  Job  or  kill  him."  This  was  the 
evening  before  he  left  Oastonla. 

Henry  Moore  testified  that  he  had  a  talk 
with  the  prisoner  last  summer  at  Alley's  bam, 
during  the  other  court  here,  and  prisoner  said 
that  Travis  and  his  wife  bad  gone  to  town  on 
a  little  scrape  they  had  some  time  ago,  and 
be  said:  "If  he  bothers  me  hereafter,  I  win 
shoot  the  Bon  of  a  bitch."  It  was  also  In  evi- 
dence that  there  was  an  Indictment  against 
Arery  Kale  found  at  the  last  term  of  court, 
and  the  recollection  of  the  witness  (the  derk) 
was  that  George  Travis*  name  was  on  the 
bill  of  indictment  as  a  wltnesB.  The  state 
rested  Its  case. 

Special  Instructions  asked  by  prisoner: 

**(1)  That  unless  the  Jury  are  satisfied  be- 
yond a  reasonable  doubt  that  there  was  a  de- 
liberate, premeditated,  and  preconceived  de> 
sign  on  the  part  of  the  prisoner  to  take  the 
life  of  the  deceased,  and  that  the  act  of  kill- 
ing was  committed  in  pursuance  of  such  fixed 
design,  the  prisoner  would  be  guilty  of  do 
higher  offense  than  murder  In  the  second  de- 
gree. 

"(2)  That  the  killing  with  a  deadly  weapon 
being  admitted  or  proved,  and  notbtng  else 
appearing,  It  Is  not  murder  in  the  flnt  de- 
gree, but  murder  In  the  second  degree  only. 

"(3)  That,  If  the  Jury  have  a  reasonable 
doubt  as  to  whether  the  prisoner  formed  a 
deliberate  and  premeditated  design  to  take 
the  life  of  deceased  prior  to  the  act  of  killing, 
It  would  then  be  their  dnty  to  give  the  prison- 
er the  benefit  of  such  doubt,  and  to  convict 
only  In  the  second  degree,  unless  the  prisoner 
showed  such  mitigating  circumstances  as  to 
reduce  the  grade  of  the  offense  to  manslaugh- 
ter. 

"(4)  That,  If  the  Jury  find  from  the  evi- 
dence that  prisoner  waa  Intoxicated  at  the 
time  of  the  commission  of  the  homicide  or  un- 
der the  influence  of  liquor,  they  should  tak? 
these  facts  into  consideration  In  determining 


mind,  on  the  day  of  the  homicide,  am  not 
be  capaUe  of  Judging  of  his  acts  and  of  f  orr 
Ing  In  his  mind  a  design,  deliberately  ax: 
with  premedltatkm,  be  woidd  not  be  snllty  t 
murder  in  the  first  degree,  but  In  tliat  cas> 
if  he  Intentimially  shot  and  killed  the  decea? 
ed,  he  would  be  guilty  of  murd«  In  tbe  se^ 
ond  d^ree,  unless  tiie  evidence  shows  tliat  hi 
did  it  In  self-defense,  or  und^  sacb  cslrctm: 
stances  as  to  mitigate  the  kUUns  to  man 
slaughter. 

"(S)  If  the  Jury  bdleve  from  tite  evidence 
that  prisoner  bad  been  drinUng  to  excess  dur- 
ing the  week  In  wbteb  the  homicide  occnrred. 
and  at  the  time  of  the  homicide  be  was  in- 
toxicated, and  by  reason  of  these  facts  tbey 
belleve  that  tbe  homldde  was  the  rash  act  of 
a  drunken  man  rather  than  ttie  vidoos  act 
of  a  sob»  man,  tli»  tbe  prisoner  would  not 
be  guilty  of  murder  In  the  first  d^;ree." 

The  court  gave  all  ttaA  above  InstrucUona. 
enept  No.  B,  which  was  refused.  After  reca- 
pitulating the  testimony,  the  court  instructed 
the  Jury  as  follows: 

'^e  prisoner  Is  charged  with  murder.  Co- 
der our  law,  as  it  now  stands,  where  an  in- 
tentional kDUng  with  a  deadly  weapon  is 
proved  beyond  a  reasonable  doubt  or  admit- 
ted, the  law  presumes  malice,  and  places  tbe 
burden  on  the  accused  to  show  that  he  is  not 
guilty  of  murder  in  tbe  second  d^ree.  either 
by  showing  from  the  evUlence  sndi  ctocom- 
stances  as  will  mitigate  tbe  kllUng  to  man- 
slaughter, or  by  showing  that  it  was  done  io 
self-defensa   'Malice*  Is  tbe  dictates  of  a 
wicked,  depraved,  and  msUgnant  heart  Ad 
Intentional  kUlli^  with  a  deadly  weapon, 
nothing  else  appearii^,  Is  murder  la  the  sec- 
ond degree.  The  law  bi  this  state  divides 
murder  Into  two  degrees.  All  murder  whldi 
shall  be  prapetrated  by  means  of  polsrai,  lyiag 
In  wait.  Imprisonment,  starving,  torturing,  or 
by  any  other  kind  of  willful,  deliberate,  and 
premeditated  kflllng.  or  which  Shall  be  emn- 
mitted  in  perpetration,  or  In  the  attempt  to 
perpetrate,  any  arson,  rape,  robbery,  bnt^aiy. 
or  other  felony,  shall  be  deemed  murder  In 
the  first  degree.   All  other  kinds  of  m order 
shall  be  deemed  murder  In  the  second  degrw. 
Under  tbe  law  as  it  now  stands,  tbe  Jury  may  | 
convict  prisoner  of  murder  In  the  first  6egte^. 
or  murder  in  the  second  degree,  or  msnSbiiisb- 
ter,  or  they  may  acquit  him,  acctwdlnf^  ai 
tbe  evidence  In  tfae  case,  under  the  ooart'i 
Instructions,  warrants  tbe  Jury  in  finding 
Tbe  Jury  are  instructed  that,  under  cor  stat- 
ute, the  prisoner  cannot  be  found  gnllty  «f  i 
murder  In  the  first  degree  unless  tb^  an  I 
satisfied  from  the  evidence,  beyond  a  reasuh 
able  doubt,  not  only  that  prisoner  ia  guilty  of 
Intentionally  and  felonlondy  killing  tbe  de- 
ceased, but  it  must  further  appear  ftom  the 
evidence  beyond  a  reasonable  doubt  Uut  sndi 
killing  was  done  willfully,  deliberately,  ud 
with  premeditation;  that  it  waa  dam  latea-  i 


der  In  the  flnt  degree,  there  most  have  been 
an  nnlaTTtnl  kUUng.  done  purpoaelr  and  with 
premeditated  malice.  By  ^premeditation*  la 
meant  thonght  beforehand,  for  any  length  of 
time,  however  short. 

**I£  fl  person  has  actually  fwmed  a  pnnmae 
maUcloualy  to  Ull,  and  baa  ddlberated  and 
premeditated  upon  It  before  he  perfonna  the 
act,  and  then  performs  It,  he  la  guilty  of  mur- 
der In  the  first  degree,  bowera  short  the  time 
may  have  been  between  the  purpose  and  Its 
execution.  An  Intent  to  kill  may  exist  In  oth- 
er d^-ees  of  unjustifiable  homicide,  but  In 
no  other  degree  la  that  Intent  formed  Into  a 
fixed  purpose  by  deliberation  and  premedita- 
tion. The  Intent  Is  defined  as  a  steadfast  re- 
solre  and  deep-rooted  purpose,  or  a  design 
formed  after  carefully  considering  the  conse- 
qoences.  If  prisoner  intentionally  UUed  de- 
ceased In  pursuance  of  a  fixed  design  and  pur* 
pose  to  kill,  formed  upon  premeditation  and 
reflection,  then  he  la  guilty  of  murder  In  the 
first  degree. 

"If  the  Jury  find  from  the  evidence,  beyond 
a  reasonable  doubt,  that  he  had  a  fixed  de- 
sign and  purpose  to  kUl  the  decMsed,  and 
that  be  had  formed  this  purpose  with  pre- 
meditation, upon  deliberation  and  reflection, 
And  that,  In  pursuance  of  this  purpose,  he  shot 
deceased  and  killed  him.  he  would  be  guilty 
of  mnider  In  the  first  degree.  The  Jury  wIU 
ctmslder  the  facts  and  circumstances  connect 
ed  with  the  homicide,  and  proved  In  the  case, 
to  determbte  whether  fiie  killing  was  ttie  oat- 
growth  of  premeditation  and  deliberation.  If 
they  find  as  facts  from  the  evidence  that 
prisoner  had  made  threats  to  kill  deceased, 
and  had  prepared  his  weapon  with  which  to 
fcfll  him,  these  would  be  facta  which  the  Jury 
«onld  consider  as  tending  to  show  premedita- 
tion. If  the  state  has  shown  b^nd  a  rea- 
sonable doubt  from  the  evidence  that  pris- 
oner intentionally  shot  and  killed  deceased, 
and  that  he  did  It  In  pursuance  of  a  fixed  de- 
sign and  purpose  to  kUl  htm,  deliberately 
formed,  upon  premeditation  and  reflection, 
then  they  wHI  find  blm  guilty  of  murder  In 
the  flrst  degree.  If  prisoner  Intentionally 
killed  deceased,  and  If  the  state  has  failed 
to  show  that  It  was  done  with  deliberation 
and  premeditation,  such  kIDlng.  unexplained, 
would  constitute  murder  In  the  second  degree. 
If  he  Intentionally  shot  and  killed  deceased, 
and  If  ttie  state  has  failed  to  show  beyond  a 
reasonable  doubt  that  the  klQing  was  done 
with  premeditation  and  deliberation,  then  he 
would  be  guilty  of  murder  In  the  second  de- 
gree, unless  tiie  evidence  shows  that  the  kill- 
ing was  done  in  self-defense  or  under  such 
circumstances  that  It  was  manslanghter. 

"Now,  aa  before  the  statute  of  1803,  divid- 
ing munler  Into  two  degrees.  If  the  kllUng  Is 
proved  beyond  a  reasonaUe  doubt  malice  Is 
presumed,  and,  nothing  else  appearing  unex- 
plained, the  killing  would  be  murder  In  the 


doubt,  then  he  la  guilty  of  murder  In  the  sec- 
ond decree,  unless  tiie  evidence  shows  facts 
and  drcumatances  aa  will  rebut  the  presump- 
tSxm  of  malice,  and  ahowa  that  the  killing  was 
either  excusable  homicide  In  self-defense  or 
manslaughter,  unlns  the  state  has  shown  be- 
yond a  reasonable  doubt  that  It  was  done  with 
such  deliberation  and  premeditation  as  would 
make  It  murder  In  the  first  degree.  If  be  In- 
tentionally slew  deceased  with  a  gnn  without 
premeditation  and  not  In  self-defense,  then  be 
Is  guilty  of  murder  In  the  second  degree,  un- 
less the  evidence  shows  that  the  killing  was 
done  under  such  clrcxuuatancea  as  to  make  it 
manslaughter. 

"If  prisoner  la  not  gullfy  of  murder  In  any 
d^ree,  Is  he  goUty  of  manslaughter?  'Man- 
slaughter* Is  the  unlawful  killing  of  another 
without  malice,  either  express  or  Implied. 
Where  two  petaona  engage  In  mutual  combat, 
and  one  of  them  kllla  the  other  In  heat  of 
paaalon,  this  Is  manslangtater.  If  the  prtaoner 
and  deceased  encountered  each  other  In  the 
stin  house,  and  engaged  In  mutual  combat,  and 
If  prisoner.  In  the  beat  of  passion.  Intentional- 
ly dkot  and  killed  deceased,  not  In  self-defense, 
he  would  be  guilty  of  manslaughter. 

"The  state  Insists  tiiat  the  prisoner  Is  guilty 
of  murder  In  the  flrst  degree,  and  that  the  evir 
dence  ahowa  this  beyond  a  reasonable  doubt, 
and  contends  that  prisoner  had  a  motive  to 
kill  deceased.  The  state  contends  that  the  de- 
ceased had  supplanted  the  prisoner  as  tiie  dis- 
tiller at  Ally's  distillery,  and  further  contends 
that  there  had  been  some  trouble  between 
them,  and  that  there  was  an  Indictment 
against  the  prisoner,  and  that  the  deceased 
was  a  witness  In  that  case;  and  further  con- 
tends that  for  these  reasons  the  prisoner  had 
become  angered  at  the  deceased,  and  that 
prisoner  had  made  threats  that  he  would  kill 
deceaaed,  and  had  pr^red  hla  weapon  to  kill 
him,  and  had  a  fixed  dealgn  and  purpose  to 
kill  him;  and  In  pursuance  of  such  fixed  de- 
sign and  purpose  the  state  contends  that  pris- 
oner shot  deceased  Intentionally,  and  killed 
him,  and  that  he  did  this  with  deliberation 
and  premeditation,  and  that  he  la  guUty  of 
murder  In  the  first  degree, 

"Prisoner  contends  that  he  Is  not  guDty  of 
any  crime,  and  that  the  evidence  Is  not  sutB- 
clent  to  satisfy  the  Jury  beyond  a  reasonalde 
doubt  that  he  killed  deceaseio,  and  that.  If  the 
Jury  should  find  that  he  shot  deceased,  still 
the  prisoner  contends  that  be  Is  not  guilty  of 
murder  In  the  first  degree,  and  tbat  the  evi- 
dence Is  not  anffldent  to  satlafy  the  Jury  be- 
yond a  reasonable  doubt  that  he  did  It  with 
that  delibemtion  and  premedltetion  which  Is 
necessary  to  make  the  killing  murder  In  the 
flrst  degree,  and  contends  that  the  Jury  should 
not  lay  too  much  stress  or  weight  on  any 
threate  which  the  Jury  may  flnd  he  may  have 
made;  for  he  contends  that  men  often  say 
things  when  they  are  angry  or  excited,  and 


^..UVkl        ^UUdbUUU        t-UUV  ^•••u  ^uu.  .^^J 

threats  the  Jury  may  find  he  made  were  not 
made  with  any  Intention  to  carry  them  Into 
execution;  and  that,  If  the  Jury  find  beyond 
a  reasonable  doubt  that  he  IcUIed  deceased,  the 
evidence  1b  not  sufficient  to  satisfy  them  be- 
yond a  reasonable  doubt  that  he  had  a  flsed 
design  to  kill  him,  and  that  he  did  It  -with  de- 
UberatlOD  and  premeditation,  and  that  the 
jury  cannot,  In  any  event,  find  him  guilty  of 
murder  in  the  first  degree.  He  contends  that, 
If  he  killed  deceased,  he  did  It  without  pre- 
meditation; that  he  was  under  the  Influence 
of  liquor.  When  he  saw  deceased,  he  then  and 
there  formed  the  purpose  to  shoot,  and  that 
he  did  not  kill  him  with  premeditation  and  de- 
liberation, and  he  contends  that  the  jury  can- 
not find  blm  guilty  of  any  higher  crime  than 
murder  In  the  second  degree. 

"The  jury  will  consider  all  the  evidence, 
and  if  the  state  has  shown  beyond  a  reason- 
able doubt  that  prisoner  intentionally  killed 
deceased,  and  that  he  did  It  in  pursuance  of  a 
flxed  purpose  and  intent  to  kill  him.  Joined 
with  deliberation  and  premeditation,  then  the 
Jury  win  find  prisoner  guilty  of  murder  in  the 
first  degree.  If  the  state  has  failed  to  show 
beyond  a  reasonable  doubt  that  prisoner  Is 
guilty  of  murder  In  the  first  degree,  and  If 
prisoner  Intentionally  killed  deceased  with  a 
deadly  weapon,  and  if  the  evidence  falls  to 
show  that  he  did  It  In  self-defense,  then  the 
jury  will  find  him  guilty  of  murder  in  the  sec- 
ond degree.  If  they  have  any  reasonable 
doubt  as  to  whether  the  prisoner  Intentionally 
shot  and  killed  deceased,  as  charged,  then  the 
Jury  will  find  him  not  guilty. 

"If  the  Jury  find  prisoner  guilty  of  murder 
in  the  first  degree,  they  will  return  for  their 
verdict  that  they  find  the  prisoner  guilty  of 
murder  in  the  first  degree;  if  they  find  him 
guilty  of  murder  in  the  second  degree,  then 
they  win  return  for  their  verdict  that  they 
find  the  prisoner  guilty  of  murder  in  the  sec- 
ond degree;  if  they  fiud  him  guilty  of  man- 
slaughter, then  they  will  return  for  their  ver- 
dict that  they  find  the  prisoner  guilty  of  man- 
slaughter; If  the  Jury  have  any  reasonable 
doubt  of  the  prisoner's  guilt,  then  they  wilt  re- 
turn for  their  verdict  that  they  find  bim  not 
guilty. 

"The  fact  that  prisoner  did  not  go  upon  the 
witness  stand  cannot  be  considered  by  the 
jury.  The  law  allows  a  prisoner  to  go  upon 
the  witness  stand  In  his  own  behalf,  but  It  al^ 
lows  him  this  as  a  privilege,  and  the  fact  that 
he  does  not  cannot  be  considered  as  pr^udiclal 
to  him." 

Verdict  of  guilty  of  murder  in  the  first  de- 
gree. 

Prisoner  moved  for  a  new  trial  for  the  fol- 
lowing reasons:  "(1)  For  that  the  court  fail- 
ed to  Instruct  the  Jury  that  evidence  of  an  old 
rnidge  having  been  introduced,  and  a  subse- 
quent teconclliatioD  baviug  been  proved,  tbe 


to  give  the  prisoner's  request  for  special  in- 
struction No.  6."  Motion  overruled.  Prisoner 
excepted,  and  appealed  from  the  Jod^mmt 
pronounced. 

Felmster  A  Tonnt  far  appdlant.  Tbe  A.U 
toniey  Genetal,  for  tbe  State. 

FAIRCLOTH,  O.  J.   The  prisoner  was  In- 
dicted and  convicted  of  murder  in  the  first 
degree.   The  first  exception  Is  that  Uie  Jud^ 
failed  "to  state,  In  a.  plain  and  correct  man- 
ner, the  evidence  given  In  the  case,  and  de- 
clare and  explain  the  law  ariting  thereon,'*  as 
required  by  section  413  of  tbe  Code.    This  sec- 
tion imposes  an  Important  duty  on  the  Judge, 
and  one  of  vital  interest  to  tbe  prisoner  when 
on  trial  under  a  charge  of  a  capital  felony. 
We  have  carefully  read  the  evidence  In  detail 
and  the  charge.   The  charge  Is  elaborate,  call- 
ing attention  distinctly  to  each  grade  of  the 
offense  of  murder  and  manslaughter,  with  dis- 
tinct Instructions  how  the  jury  should  find,  ac- 
cording to  their  understanding  and  belief  of 
tbe  evidence.  It  is  a  faithful  compliance  with 
section  413,  and  this  puts  the  first  exception 
out  of  the  way. 

Second  exception:  "That  his  honor  erred  In 
refusing  to  give  prisoner's  fifth  prayer  for  spe- 
cial instructions."    That  prayer  was  In  these 
words:    "That  If  the  jury  believe  from  ihe 
evidence  that  the  prisoner  had  been  drinking 
to  excess  during  the  week  in  which  the  homi- 
cide occurred,  and  that  at  the  time  of  commit- 
ting the  homicide  was  really  Intoxicated,  and 
if,  by  reason  of  these  facts,  they  believe  tbe 
homicide  was  the  rash  act  of  a  drunken  man, 
rather  thau  tbe  vicious  act  of  a  mber  man, 
then  the  prisoner  would  not  be  guilty  of  mur- 
der In  the  firat  degree."    Condensed,  this 
means,  If  tbe  prisoner  was  really  Intoxicated 
when  the  rash  act  was  committed,  be  would 
not  be  guilty  of  murder  In  the  first  d^ree. 
As  a  legal  proposition,  this  prayer  could  not 
be  given,  because  It  leaves  out  of  view  tbe 
consideration  whether  tbe  prisoner  had  made 
himself  drunk  for  the  purpose  of  executing  a 
premeditated,  wicked  intent  to  kill,  or  wheth- 
er he  availed  himself  of  a  drunken  condition 
to  execute  a  premeditated  resolution  to  do  the 
act    If  one  voluntarily  becomes  drunk  and 
kills,  without  justification,  he  is  guilty  of  mu^ 
der.   State  v.  Wilson,  101  N.  C.  S68.  10  S.  E. 
315.   The  test  of  accountability  is  the  abUlty 
of  tbe  accused  to  distinguish  right  from  wrong, 
and  that  In  doing  a  criminal  act  he  li  doing 
wrong.    When  killing  with  a  deadly  weapoo 
is  admitted  or  proved,  tbe  law  implies  mal- 
ice, and  the  burden  of  showing  the  absence 
of  malice  Is  upon  the  prisoner.  Drunkennes 
at  tbe  time  the  crime  is  committed,  aothiog 
else  appearing,  does  not  repel  malice  nor  low- 
er the  grade  of  the  crime.  Tbe  law  recognizes 
the  detbronemait  of  reason,  as  In  inoanlty,  for 


crime."  State  v.  Keatb,  S3  N.  C  626.   If  one 
ctiarged  with  murder  has  premeditated  and  de- 
llberat^  formed  the  intention  to  kill,  and  did 
kill,  tbe  deceased,  when  drunk,  the  otCense  Ii 
not  reduced  to  mnider  In  tbe  seoood  degree. 
State  T.  McDanlel.  115  N.  a  807,  20  S.  B. 
622.    Of  course,  the  killing  and  Its  manna, 
the  Intent,  intoxication,  haw  It  comes  about, 
and  for  what  purpoae  drunkenness  takes  places 
and  the  like,  are  questions  tax  the  jury,  on- 
der  the  court's  Instructions  as  to  the  law  ap- 
plicable thereto.   There  was  evidence  of  the 
prisoner's  declared  purpose  and  Intent,  at  dif- 
ferent times,  to  kill  the  deceased,  tending  to 
show  deliberate  pronedltatlon.   One  witness 
testified  that  the  "ftflsoner  had  some  bad 
spellB  when  he  got  liquor  In  him.    •   *  • 
Prisoner  had  several  drams  that  day,  and  bad 
been  drinking  aU  the  week.  He  got  one  bot- 
tle of  liquor  that  day."   This  was  the  only 
eTidoice  offered  to  show  Intoxication.  No  wit- 
ness said  he  was  drunk  when  he  fired  the  fa- 
tal shot,  and  thore  wu  no  evidence  of  provo- 
c&tlon.  His  honor,  after  charging  the  Jury  as 
before  stated,  said:   "The  Jury  wUl  consider 
tbe  facts  and  clrcumstanca  conneeted  with 
tbe  homicide  and  proved  in  the  case,  to  de- 
termine whether  the  killing  was  the  out- 
growth of  premeditation  and  ddlboation. 
*    *   *   The  Jury  will  consider  all  the  evi- 
dence, and  it  the  state  has  shown  b^ond  a 
reasonable  doubt  that  the  prisoner  Intentlonr 
aUy  killed  the  deceased,  and  that  he  did  It  bi 
pnrsusnce  of  a  fixed  purpoae  and  totent  to 
kill  him,  Joined  with  deliberation  and  pre- 
medltotion,  then  the  Jury  win  find  the  prison- 
er guilty  of  murder  In  the  first  d^ree."  When 
the  Jury  were  Instructed  to  '^consider  all  the 
evidence,"  we  most  aasome  that  the  evldmce 
of  drlnUng  or  drunkenness  r^ed  on  the 
prisoner  passed  In  review,  and  was  considered 
by  the  Jury,— that  Is,  to  what  extent  It  ex- 
isted, if  at  all,  and  its  bearing  upon  the  al- 
leged premeditated  purpose  and  present  pur- 
pose of  the  prisoner,— before  their  verdict  was 
lendered.  We  have  given  the  ease  appearing 
to  the  record  our  best  attention,  and  Call  to 
find  anything  to  tbe  course  of  the  trial  preju- 
dicial to  tbe  prisoner's  rights.  Affirmed. 


BFIED  et  si.  v.  IBEDELL  et  aL 
(Bnpreme  Court  of  South  Carolina.  May  8, 
1899.) 

CoKTOiuTraHB — Stookholdbbs'  Liabilftt — COM- 

FLAIHT— EVIDBNOB — RSOOVBRT. 

Where  a  complaint  to  recover  of  the  orig- 
inal Blockholders  in  a  corporation  assessments  on 
thdr  stock  sets  forth  ttieir  names  and  the 
amonat  sntwcrlbed,  with  the  exception  of  one, 
vho,  however,  is  Joined  as  a  defenaaot,  and  the 
oricinal  snbscriptioD  list,  introduced  in  evidence 
vithont  objection,  shows  such  defendant  to  have 
teen  an  original  itoekhoider,  recovery  may  be 
had  against  ntm. 
On  petition  for  a  rehearing.  IMsmlssed. 
32  S.B.-S7 


Sloan  filed  a  petition  for  a  rdiearlng  to  Uils 
case  on  the  following  gromtds;  "That  your 
petlUou«r  was  named  as  a  party  defendant  to 
the  above-entitled  cans^  utd  It  was  alk^ed 
to  the  complatot,  to  the  flfteenOi  paragraph, 
that  the  five  shares  of  stD<A  of  O.  Iie^phart 
had  been  transferred  to  him  the  executors 
of  said  Leaphart  but  It  was  nowhere  alleged 
in  said  complaint  that  this  petitioner  was  a 
subscriber  to  tbe  capital  stoA  of  said  com- 
pany; that  tbe  master  reported  •  •  • 
that  your  petitioner  was  an  original  subscriber 
to  the  stock  of  said  company  to  the  extent  at 
ten  shares,  but  your  petitioner  excepted  to 
said  finding,  and,  liis  exception  being  disre- 
garded, your  petitioner  i^aln  excepted  to  the 
circuit  decree  on  account  thereof;  •  •  • 
and  your  petitioner  respectfully  submlta  that 
the  failure  of  the  court  to  pass  upon  this  ex- 
ception was  due  to  ovraslgfat  <m  Ita  part." 
The  complaint  seto  forth  the  names  of  the 
original  snbsolbers,  and  the  amounte  several- 
ly subscribed  by  them,  but  for  some  reason  the 
name  of  John  T.  Sloan  Is  not  mentioned  in 
said  list  Whoa,  however,  the  original  sub* 
scriptlon  list  was  totrodnced  to  evidence,  it 
appeared  therefrom  that  John  T.  Sloan  was  an 
original  subscriber  for  ID  shares.  No  objec- 
tfon  was  made  to  this  testhnony,  and  the  mas- 
ter accordingly  r^rted  that  Jcixa  T.  Sloan 
was  an  original  subscriber  for  10  shares  of 
stock.  John  T.  Sloan  excepted  to  the  report 
of  the  master,  not  on  the  ground  that  tbe  mas- 
ter erred  to  finding  that  he  was  an  original 
subscriber,  bnt  on  the  ground  that  there  are  no 
allegations  to  the  cmnplatot  charging  him  with 
liability  as  an  original  subscriber,  nor  asking 
for  Judgment  for  any  such  amount.  He  ex- 
cepted to  the  decree  <tf  the  drcuH;  court  on  the 
sam^  gronnd.  It  was  evidently  the  totendon 
of  the  platotlffs  to  recover  Judgment  against 
all  the  original  snbscribers  to  the  capital  stD<& 
of  the  company,  and,  as  the  testimony  cteariy 
showed  that  John  T.  Sloan  was  a  subscriber 
to  the  (»pltal  stock.  It  would  be  Inequitable 
to  allow  him  to  escape  liability.  The  petlUon 
for  rehearing  Is  therefore  dismissed. 


EFIRD  et  aL  V.  IRBDEUj  «t  al. 

(Supreme  Court  of  South  Carqllna.  May  8. 
1890.) 

Araau*— WiTHOuwAL  or  Exosptiohs— Bvnoir— 
RBSBABnre — Nbcisbitt. 

1.  Where  exceptions  to  that  part  of  a  decree 
which  is  in  favor  of  some  of  the  defendants  are 
witbdiawn,  each  defendants  cannot  be  held  lia- 
ble on  appeal. 

2.  Where  part  of  a  decree  In  favor  of  certain 
defendants  is  reversed  on  appeal,  but  their  peti- 
tion for  rehearing  shows  that  the  exceptions  to 
such  part  were  withdrawn,  a  rehearing  Is  un- 
necessary In  order  to  give  such  defendanto  re- 
Uef. 

On  petition  tar  rehearing.  Dismissed. 
For  formw  o^lon,  see  32  S.  B-  768. 


cafe  on  the  groiadB  sert  forth  In  tbelr  peti- 
tion. They  .brong^  to  ^  attentloa  of  tbe 
eonrt  that  tbe  «E09tkuu  to  thvt  part  of  tlie 
decree  tfimiOng  the  uld  defenflanto  fiom  Ha- 
UUty  In  tbe  manner  set  fortb  In  Oie  petition 
were  wfthflrawn.  Thgj  are  therefore  not  Ua- 
Ue  M  transferees  of  the  ibares  otf  stadE  fle- 
Bcrlbed  la  tbe  ccHnplaliit  It  vffi  not  be  nee- 
eaaaty  to  order  a  seboarlng  In  o>te  tbat  the 
petltlonen  may  ban  this  relief.  The  jsdc- 
meat  of  this  court  It  hereby  moAMed  In  ac- 
«e0danoe  with  theae  vMnm,  and  the  fetltl(Hi 
for  m  r^euiDf  la  dtemteed. 


EBNBST      UERBTXT  «t  A 

<8vpreme  Court  of  G^ivia.   Uavch  17,  18000 

CssDiTOBS'  Smr— WsBK  MuiTTAiNABM— Tai.m>- 
UUNT  CcMTTBTAiTaB— Kiwn  or  Obawtbi 
— DBOZ.AAl.TIO'lfS  AS  Ern»NO>. 

1.  An  equititble  petition  broneht  by  creditorB 
of  a  husband  against  him  and  Ms  wife,  alleg- 
ing a  conspiracy  by  them  to  defeat  his  creditors 
by  fraudnlently  placing  in  her  the  title  to 
property  belangiog  tq  him,  and  ^stly  Btfbject 
to  tbe  payment  of  his  debts,  setting  np  divers 
and  CQiapUcated  transaotioDS,  including  the 
makine  ot  rarious  deeds  by  the  husband  to  the 
wife,  the  object  and  pnrpose  of  which,  accord- 
ing to  the  averments  of  the  petition,  were  to  ac- 
complish thA  end  stated,  and  praying  that  por- 
tions of  the  property  described  be  decreed  sub- 
ject to  the  petiaoners'  claims,  was  not  demur- 
rable. In  such  a  case,  the  remedy  at  law 
would  not  be  adegoate  and  complete. 

2.  A  voluntary  deed,  executed  when  the  gran- 
tor is  insolvent.  Is  void  against  existing  credit- 
ors. Snch  a  deed  is  likewise  void  as  to  credit- 
ors, though  the  grantor  be  not  insolvent  at  the 
time  of  making  the  deed,  If  his  purpose  in  so 
doing  is  to  hinder,  delay,  or  detraud  creditors; 
and  this  would  be  true  whether  the  donee^new 
of  the  frandnlent  Intention  or  not. 

8.  One  who  takes  a  deed  baaed  on  a  valoahle 
consideration,  not  so  n^^ssly  inadequate  as  to 
suggest  fraud,  is  not  affected  by  an  intention  to 
defraud  in  the  mind  of  the  grantor,  but  un- 
known to  the  grantee,  (a)  A  charge  contrary 
to  the  principle  jost  laid  down  is  not,  however. 
In  a  given  case,  cause  for  new  trial,  when  the 
«Tiaenoe  demanded  a  finding  that  the  grantor's 
fraudulent  taitentlon  was  in  fact  known  to  tbe 
grantee. 

4.  Wben  a  conspiracy  between  a  husband  and 
wife  to  defraud  his  creditors  has  been  estab- 
lished, evidence  of  declarations  made  by  him 
while  the  oonaptracy  was  pending:,  and  tending 
to  show  the  intent  to  defraud,  are  admissible 
against  the  wife;  especially  so,  when  the  hus- 
band remains  in  possession  of  the  property 
which  his  creditors  are  seeking  to  subfeet,  and 
which  he  had  conv^ed  to  her. 

6.  On  the  trial  of  a  case  of  the  nature  above 
indicated,  evidmce  of  admissions  by  the  wife 
tending  to  establish  the  frand  of  the  husband, 
and  her  knowledge  of  and  connivance  in  the 
same  are,  of  course,  admissible  against  her. 

<ayUabns  by  the  Court.) 

Error  from  auperior  eonrt,  Bibb  conn^;  W. 
H.  Felton.  Jr.,  Judge. 

BDl  by  B.  A.  Menitt  and  others  against 
Laura  A.  Ernest.  Judgment  for  pHalntUrB. 
Defendant  brings  error.  Affirmed. 


lATTIM,  3.  Tbe  beadnotea  precedixts  this 
opiBkm  do  not  aeem  to  re^utae  etatxHvtton  at 
•ur  hands.  To  tbe  flntt  of  these  notes  flie  ca»b 
of  Oonley  t.  BnA,  100  Oa.  IBT,  28  a  E.  97.  b 
directly  appOciMe.  The  secflnd  is  supported 
by  two  ema  heretofore  sdfacHcated  by  ibb 
•eewt  ne  first  la  tbatt  of  Wise  t.  Moore,  Si 
4)s.  14B;  Aw  secoBd,  la  Oiat  at  Westmoreland 
T.  Pow^I,  |»  Oa.  sew.  If  It  shoidd  be  bbM 
that  ttese  -caaes  were  decided  anterior  to  tbe 
adoption  of  ovr  present  Code,  the  reply  is  da: 
the  Oaae  of  Weatmorelaiia,  snpra,  win  decided 
In  1977,  ander  tbe  prorlalont  of  tbe  Code  thai 
In  force.  By  reference  to  tbe  Oode  of  ISiS. 
In  force  Sn  1877,  tt  irtH  be  toimd  that  flie  pro- 
Tislona  of  fliat  body  ot  laws  were  the  same  as 
WW  toaoA  la  -oar  Code  of  1895.  See  Code 
1873. 1 1M2,  psxa.  1-8,  and  the  Case  of  Wen- 
nmelaBd  mnst  be  held  as  an  exidaiaittaDi  of 
tbe  htw  «a  tUa  ndjject  as  found  In  ttie  Code 
of  1885.  ISie  third  beadnote  la  supported  by 
the  second  sentence  of  paragiapfa  2,  t  SesCL 
OlT.  Code.  The  principle  stated  In  tte  tomOi 
beadnote  !s  elementary  law.  1  OreenL  Er.  f 
8;  S  <3TeenL  Et.  S  M.  Judgaunt  afflrmed. 
An  the  Justices  concnrrhig. 


BOYD  V.  COLLINS. 
(Siipraaae  Goort  ot  Georsla.   Mavch  17,  18BB.^ 
Amir— Bvnaw, 
lliere  being  no  error  of  law  complained  of. 
and  the  verdict  not  beio^  withoat  evidence  lo 
support  it,  this  court  will  not  interfere  with 
the  discretion  of  the  trial  indge  hi  ovumliDg 
a  motion  for  a  new  trial  apon  gmeral  grvon&s. 
(Syll&boB  by  tbe  Ooart.) 

Error  from  city  court  of  Macon;  J.  F. 
Boss,  Judge. 

Action  between  Carrie  Boyd  and  R.  S.  Col- 
lins, administrator.  From  the  Jadsmeiit,  Boyd 
brings  error.  Affirmed. 

M.  Q.  Ba^,  for  phUotur  In  error.  SBltfe 
&  Jonea,  for  defendant  hi  enar. 

FEB  OUBLUl.   Judemeat  affitaied. 


WEGMAIf  PIANO  CO.  v.  IRVTXE  et  al. 
(Supreme  Court  of  Georgia.    March  17,  1399.r 
Bbs  JoDiaA.TA— BBKBFiauBiBa  or  HonasnAn. 

1.  A  hMMStaad  estate  is  is  the  nature  of  a 
trust  estate,  of  which  the  head  of  tbe  family  is 
the  trustee;  and  a  judgment  rendered  in  a 
suit  brought  against  the  bead  of  the  family  tt 
such,  seeking  to  subject  the  homestead  estate 
to  tbe  payment  of  a  debt  alleged  to  belons  tu 
the  class  of  debts  for  the  payment  of  whldi 
the  homestead  could  be  rendered  liable,  will  bt 
binding  upon  the  benedciariea  of  tbe  homestead, 
althon^  they  are  not  parties  to  the  acUon. 

2.  In  a  suit  of  the  character  above  described 
where,  under  tbe  pleedlnga,  the  effect  of  s 
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'  gment  In  favor  of  the  plslntiff  is  to  hold 
-t  the  debt  uvon  which  the  proceeding  wai 
.  nded  was  one  for  which  the  homestead  was 
)le,  the  judgment  upon  this  question  is  con- 
Uve  against  the  beneflciariea  of  the  horn*- 
.Ad  u  well  M  title  bead  of  the  familr. 
.  JjrUabDB      the  OonrU 

'rror  from  saperlor  cotirt,  Btbb  conntr;  W. 

Felton,  Jr.,  Judge. 

Init  by  Sallle  C.  Irrlne  and  others  against 
'  Wegmau  Piano  Company.  Judgment  for 
tDtlffs.   Detendaot  brings  error.  Rerers- 

'.  nsher,  Park  &  Gerdlne,  for  plalntltt  in  er- 
H.  F.  Strohecker.  for  dtfendants  In  er> 


.'OBB,  J.  The  W^man  Piano  OfMnpany 
.  light  salt  in  the  tity  court  of  Macon  against 
D.  IcTlne»  ailing  la  Its  petition  that  on 

15th  dMj  of  October,  1883.  Irvine  bad  wt 
rt  to  blm,  aa  tlie  bead  of  a  family,  conaiat- 

of  blB  mother  and  infant  toother,  an  «x- 
>Uon  of  peracmaltr;  that  tbe  proceedB  arls- 

f  rom  a  sale  of  the  exempted  property  vere 
ested  by  Irvine,  aa  bead  of  a  family,  in  a 
:aln  stock  of  planM,  organs,  and  other 
slcal  iuBtramentfl  and  aupplles;  that  he  car- 
;  on  a  mercantile  business  with  tbe  stock 
goods  so  pOKbased  and  added  to  from 
'e  to  time,  nnder  the  name  of  the  "Georgia 
^3lc  Honse,  E.  D.  Irvine,  Agt.";  tbat  tn  tbe 
'rse  of  bnsinesB  he  became  Indebted  to 
ttloner  in  the  snm  of  f437J.l,  besides  hi- 
■at,  evidenced  by  eight  promissory  notes, 
led  by  "B.  D.  Irvine,  Agent";  that  the 
is  were  given  for  the  purchase  of  a  nnm- 
'  of  planra  from  petitioner,  which  were  die- 
sd  of  by  Irrlne  in  due  comrse  of  business; 
t  repeated  demands  have  been  made  upon 
ne,  aa  the  bead  of  a  family,  to  pay  the 
'htedneas,  but  that  he  refuses  to  pay  tbe 
le;  and  tlmt  be  la  insolvmt  Tbe  prayer 
;he  petition  was  that  the  exempted  prop- 
•  might  be  snbjected  to  the  payment  of  the 
^btedneas  due  petltktner.  No  defense  hav- 
)>een  filed  to  this  snit,  Judgment  was  ren- 
!d  against  tbe  defendant,  aa  "tlie  head 
k  family,*'  for  the  amount  sued  for;  it  be- 
'  declared  ttiereln  **that  the  homestead  es* 
f  waa  liatde  for  the  debt  sued  <m.  and 
t  the  Judgment  was  "a  lien  upon  the  stock 
'}Iftnos,  organs,  and  mui^cal  goods  In  tlie 
k  of  the  *Oeorgla  Music  House.  B.  D. 
""ne,  Agt,*  said  stock  being  ttie  property 
med  by  said  B.  D.  Irvine  aa  a  head  of  a 
lly,  under  an  enmptlon  of  personalty.** 

Jad^moit  concluded  with  these  words: 
e  sams  for  which  Judgment  are  hereby 
•n  to  be  levied  of  said  Bbove-descrlbed  ex- 
it propwty.   This  March  6,  1897."  Upon 

Judgment  a  fi.  fa.  was  Issued  against 
D.  Irvine,  heed  of  a  family,"  and  was 
cted  to  be  levied  eq)eclally  of  "the  etock 
lianoB,  organs,  and  moslcal  goods  In  the 
k  of  the  Georgia  Music  House.  E.  D.  Ir- 
!,  Agt."  On  June  11,  18D8,  the  defendant 
le  a  motion  to  set  aside  the  Judgment  upon 


the  following  gnunOs:  "(1)  Became  tte 
pleadings  do  not  make  out  such  a  ease  aft 
would  authorise  tiie  conrt  to  raider  tbe  Jndg^ 
ment  had.  (2)  Because  the  Judgmmt  flnda 
the  homestead  subject  to  the  debt,  and  makes 
the  Jtidgment  a  lieu  on  the  homestead,  whca 
the  pleadhigs  show  that  the  debt  saed  en 
was  not  such  a  d^t  as  the  homestead  was 
liable  for  under  the.  constltntlon  and  laws  of 
Georgia.  &)  Becanae  the  pleadlnga  do  net 
show  that  the  money  arising  from  the  aide  ot 
the  articles  bought  from  plaintUTs,  and  for 
which  the  notes  sued  on  were  given,  ever  went 
into  the  homestead  vropertj,  or  became  a 
part  of  tbe  homestead,  and  was  at  'Hie  time  of 
the  suit  a  part  ot  the  hcmiestoid.  or  bad  In 
any  way  actually  bentf  ted  the  homestead  ea- 
Inte.  (4)  Because  there  la  no  way  by  whidk 
the  homestead  estate  can  be  subjected,  by 
common-law  or  statnte-law  proceedings,  to 
any  ^bt  contracted  by  the  head  of  a  family, 
(ff)  Because  the  declaration  in  the  ndt  where- 
in the  Judgment  complained  of  was  rendered 
failed  to  set  out  the  beneflclutes  of  tlie  home* 
stead,  at  the  time  of  said  suit  said  movant 
liavli^  a  wife  and  fliree  minor  children,  who 
aro  beneficiaries.^  On  Juhe  18,  1^8,  after 
notice  to  the  platotHf,  and  a  hearing  on  the 
motion,  the  same  was  overmled.  No  cei»- 
tion  waa  taken  to  the  order  overrulli^;  lUs 
motton.  On  Angnst  1,  1808,  Sallie  G.  Irvine^ 
bi  bdialf  of  h«sdf  and  her  minor  children, 
presented  a  petltlcm  to  the  Judge  of  the  sa- 
perlor conrt  In  substance  alleging:  Petitioner 
Is  the  wife  of  H  D.  Irvine,  having  IntomaF- 
rled  with  Urn  <m  January  10,  1887,  and  ttiere 
are  now  lirtng  five  minor  children,  as  the  Is- 
sue of  thla  maniage.  Hie  petition  all^s  tbe 
facta  which  have  been  fiereinbefore  set  out* 
aa  to  the  exemption  hating  been  set  apart  to 
her  husband  as  the  head  of  a  family  consist- 
ing of  bis  mother  and  Infant  brother,  as  to 
tbe  suit  by  the  W^man  Piano  Company,  and 
the  result  of  tbat  suit  It  Is  alleged  that  pe< 
tltkmer  and  her  chfldren  are  the  beneflcterteo 
of  tbe  homestead  estate,  and  that  the  eneo- 
tlon  Issued  in  the  suit  In  the  city  court,  abovo 
referred  to,  has  bem  levied  upon  the  home- 
stead estate,  and  the  same  wlU  be  sold,  mileas 
the  sale  is  enjoined  by  the  court;  ajso  that 
the  dedaratlon  In  tbe  sidt  against  "B.  IX  Ir- 
vine, Agt,"  doM  not  make  out  a  case  wbereha 
the  homestead  estate  la  liable;  that  It  tails  to 
set  out  the  names  of  the  cestnls  que  tfuetent. 
and  falla  to  describe  any  specific  property 
which  is  llaMe  for  the  debt  sued  on;  and 
tbat  the  conrt  rendering  the  Judgment  was 
without  Jurisdiction.  It  Is  further  alleged 
ttiat  two  of  the  notes  sued  on  had  been  paid 
before  suit  was  brought,  but  never  surrender- 
ed, and  that  all  of  the  Judgment  and  execn- 
tlon,  except  about  $15,  and  the  amount  of 
tbe  two  notes  above  alluded  to,  has  been  paid 
by  Irvine  since  the  Judgment  Waiving  dis- 
covery, peOtlMier  prays  tbat  the  execution  be 
perpetually  enjoined  from  proceeding  against 
the  homestead  estate;  that  tbe  Judgment  bo 
declared  nidi  and  void;  and  that  the  execs- 
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tltlon  the  defendant  filed  a  demurrer  and  an 
answer.  Upon  the  hearing,  the  Judge  en- 
joined the  execution  from  proceeding  agaUut 
the  homestead  property.  To  this  ruling  the 
Wegmau  Piano  Company  excepted. 

The  suit  the  Wei^nan  Piano  Oompany 
against  Irvine  vas  on  effort  to  render  the 
bmneatead  estate  liable  for  a  debt  for  vhlch  It 
was  claimed  In  the  petltkm  the  law  author^ 
bed  a  Judgment  condemning  the  homestead 
property.  It  was  evMenfly  the  Intention  of 
the  pleader  to  bring  a  suit  under  the  ^t1- 
sloiu  of  necttcat  3202  et  seq.  of  the  Glrll  Code, 
declaring  the  way  In  which  salts  against  trust 
estates  should  be  bron^it  The  failure  to  set 
ont  the  names  of  aQ  of  the  beneficiaries,  and 
the  Informal  way  In  which  the  property  of  the 
homestead  estate  was  described,  are  defects 
which  woidd  be  amendaUe  before,  and  which 
would  be  cured  by,  a  Judgment  In  tiie  case, 
car.  Code,  I  5805;  Artope  t.  Barker,  74  Ga. 
462.  Especially  is  this  true  where  the  Judg- 
ment sets  up  a  special  lien  upon  the  prop- 
erty, and  the  same  Is  described  therein  with 
sufficient  CKtolnty  to  enable  the  lerying  offi- 
cer to  locate  and  seize  It  When  Judgment 
was  rendered  In  the  case,  the  court  had  before 
It  a  petition  alleging  that  there  was  a  home- 
stead estate,  some  of  the  beneficiaries  being 
named,  and  a  claim  that,  under  the  law,  the 
homestead  estate  could  be  charged  with  the 
payments  of  plaintiff's  debt.  In  order  for  the 
court  to  render  a  Judgment  in  favor  of  the 
plaintiff  In  such  a  case,  It  was  necessary,  not 
only  that  he  should  dedde  that  there  was  a 
homestead  estate,  but  that  tlie  debt  of  the 
plaintiff  belraiged  to  that  class  of  debts  which 
the  law  authorized  to  be  enforced  by  Judg- 
ment against  estates  of  this  character.  Such 
being  the  case.  If  the  court  had  before  It  a 
person  authorized  hj  law  to  represent  the 
homestead  estate,  the  Judgment  would  be  con- 
duslre  upon  all  questions  which  were  nec- 
essary to  be  detnmlned  in  order  to  render 
the  Judgment.  Irvine,  the  head  of  the  fam- 
ily, had  an  importunity  to  be  beard  before 
the  Judgment  was  rendered.  He  has  been 
heard  since  the  Judgment  was  rendered  on  a 
motltm  to  set  the  same  otdde.  The  question 
presented  Is  whether  the  benefldarles  of  the 
homestead  can  be  heard  now  to  Impeach  this 
Judgment  which  was  rendered  against  the 
head  of  the  family  of  which  they  are  mem- 
bers, and  who  was  the  owner  of  the  prbperty 
out  of  wUch  the  homestead  estate  was  carved. 
If  Irvine  represented  the  beneficiaries^  the 
Judgment  is  binding  upon  them;  if  be  did  not, 
the  levy  of  the  aecutloa  upon  the  homestead 
was  properly  enjoined.  In  the  case  of  Wll- 
Itngham  v.  Maynard,  SO  Oa.  830,  It  was  held 
that  "the  title  to  land  set  apart  as  a  home- 
stead is  for  the  use  and  boieflt  of  the  family, 
and  Is  ta  the  nature  of  a  trust  estate,  the 
mere  legal  tltie  being  in  the  head  of  the  fam- 
ily, as  trustee  or  agent."  In  the  case  of  Sliat- 


act  of  1876,  and  that  a  bill  ffled  in  the  name 
of  the  Iwnefldarles,  which  failed  to  allege  any 
reason  why  the  head  of  the  fhmOy  was  wrt  a 
party  complainant,  was  demurrable.  In  the 
case  of  Brady  v.  Brady,  67  6a.  368,  it  was 
held  tliat  ft  was  more  regular  for  the  bns- 
bandt  as  the  head  of  the  family,  to  hoterpose 
a  claim  to  a  levy  on  the  homestead,  seeking  to 
subject  the  same  to  bis  debt,  but  that  the  wife 
had  such  an  Interest  that  a  <dalm  by  lux 
would  not  be  dismissed.  In  Barfidd  v.  Jtf- 
ferson,  84  Ga.  608,  U  a  B.  149,  It  waa  ruled 
that  "where  land  was  scdd  In  Ainrll,  1883,  and 
In  the  next  December  the  vendor,  as  head  of 
a  family,  applied  for  and  had  set  apart  to  bfan 
a  homestead  thnein.  and  In  1885  tbe  vendee 
brought  complaint  for  the  land,  whldi  action 
was  defended  by  the  voidor  with  pleas  of  not 
guilty  and  usury  In  his  deed,  be  represented, 
not  only  his  own  interert  In  the  legal  titlev 
but  also  Oiat  of  bis  family  in  the  use,  and  tbe 
Judgmoit  rendered  bound  bis  family  as  well 
as  hlnuelf."  Justice  Sbnmons  in  the  opinion 
uses  this  language:  "Barfield  sold  tbe  Umd  to 
Jefferson  In  Aivll,  iSSSt,  and  the  bomesteail 
wBB  granted  to  him,  ai^  head  of  a  family.  In 
December,  188S.  In  1885,  Jefferson  brought 
his  action  against  Barfield  to  recovo*  ttie  land, 
and  succeeded.  At  the  time  tUa  action  was 
commenced,  and  during  Ite  pendoicy.  If  Bai^ 
field's  homestead  was  valid,  he  held  tbe  land 
as  head  of  bis  funny,  and  re^reaented  fliem. 
If  tbe  homestead  was  valid,  the  legal  tlUe  was 
in  Barfield,  and  the  use  in  his  fhmlly;  and 
when  the  ^ectment  was  Inrougbt  against  him 
to  recover  the  land,  and  he  defended  the  same 
by  filing  Us  pleas,  he  re^esented,  not  only 
his  Interest  In  tbe  legal  title  to  the  land,  but 
the  Interest  of  his  family  In  the  ose  thereof; 
and  the  Judgment  against  him  In  tbat  mit 
was.  In  onr  opinion,  under  the  facts  of  thia 
rase,  not  only  binding  upon  hfan,  but  binding 
upon  his  family  also.  His  family  claimed  un- 
der him,  and  Jnc^^ents  bind,  not  only  partita 
to  the  suit,  but  all  who  claim  under  them." 
These  authinltles  show  that  the  law  of  this 
state  recognizes  the  head  of  a  family  as  tbe 
representative  of  the  beneficiaries,  and  when 
a  Judgment  Is  rendered  against  him  In  a  suit 
relating  to  the  homestead  property,  if  be  ii 
bound,  the  beneficiaries  are  also  twund.  As 
Irvine  Is  undoubtedly  bound  by  the  JudgmMit 
rendered  in  the  original  salt,  as  well  as  by 
the  Judgment  rradered  in  the  motion  to  set  It 
aside,  his  wife  and  minor  chlldrm.  if  they 
are  beneflclariea  of  this  homestead,  are  alllce 
concluded,  and  the  Injunction  should  not  have 
been  granted  at  their  Instance.  See,  in  thb 
connection,  Sanders  v.  Warehouse  Ca  (Ga.; 
this  day  decided)  32  S.  E.  610.  Whether  tbe 
wife  and  children  of  Irvine  are  l)eneficiaries 
of  tbe  homestead  set  apart  to  him  as  the  head 
of  a  family,  consisting  of  bis  mother  and 
Infant  brother,  is  not  necessary  to  be  decided, 
under  the  view  we  take  of  the  present  case; 


HICKS  T.  MATHBB. 
(Supreme  Ooort  of  Qeorgia.   March  18.  1899.) 
Mbw  TaiAir^Amamaam  aw  Bbbob— Usubt. 

1.  An  aBflignment  of  error  in  a  motion  (or  a 
npw  trial  upon  a  ruling  of  the  court  in  admit- 
tiDS  evidence  will  not  be  considered,  unless  the 
evidence  ol^octed  to  is  set  fortli  in  the  motion 
In  snch  a  way  that  the  question  presented  can 
be  dedded  withont  reference  to  other  parts  of 
the  recoid. 

2.  This  case,  upon  its  merits,  is  controlled  by 
the  d^yifi"ftf  of  this  court  in  Hughes  v.  Gris- 
vold.  9  S.  B.  1092,  82  6a.  299*  and  StanseU 
T.  Tnut  Co..  22  S.  E.  898.  96  Ga.  227. 

(SrUabos  hr  the  Court) 

Brror  fxom  superior  court,  Crawford  county; 
W.  H.  Felton.  Jr.,  Judge. 

Action  by  Mary  S.  Mather  against  Blla  W. 
Hicks.  Judgment  for  plaintiff.  Defendant 
brings  error.  AflSimed. 

R.  D.  Smith  and  M.  G.  Bayne.  for  plaintiff 
In  error.  H.  A.  Mathews  and  Anderson,  An- 
derson ft  Orac^  tcx  defendant  in  error. 

COBB.  J.  Mary  8.  Mather  brought  suit  in 
the  snp^ior  court  of  Crawford  county  against 
Ella  Hldu  to  recover  a  tract  of  land  situated 
in  that  county.  The  trial  resulted  In  a  verdict 
for  the  plaintiff,  and,  defendant's  motion  for  a 
new  trial  being  overruled,  she  excepted. 

The  first  three  grounds  of  the  motion  were 
the  general  grounds.  The  fourth  ground  was 
as  follows:  "Because  the  court  erred  In  ad- 
.  mlttlng  in  evidence,  over  defendant's  objec- 
tion, the  deed  from  the  Georgia  Loan  &  Trust 
Company  to  Mary  S.  Mather;  the  objection 
being  on  the  grounds  (1)  that  there  was  no 
proof  that  O.  A.  Coleman,  treasurer,  had  the 
authority  to  sign  the  name  of  the  Geoi^la 
Loan  ft  Trust  Company  to  deeds  and  Instru- 
ments  like  this;  and  (2)  because  there  was  no 
proof  of  proper  execution;  the  deed  being 
made  In  Georgia  (Sumter  county),  and  being 
witnessed  by  Chas.  N.  Walker  and  Lonls  B. 
Smith,  there  being  certain  hieroglyphics  after 
the  name  of  Louis  B.  Smith,  which  were 
IndlstingatBhable,  and  nearly  as  follows: 
*  *  *;  there  being  no  seal  or  other  device 
to  tell  or  show  what  said  hieroglyphics  meant, 
or  that  said  Louis  B.  Smith  was  an  officer  au- 
thorized to  execute  deeds."  The  trial  Judge 
appends  to  this  ground  the  following  note: 
"The  letters  referred  to  were  fairly  plain,— 
*N.  P.  S.  Go.  Oa.,'— and  the  deed  had  been 
recorded  in  Sumter  county."  There  is  noth- 
ing In  this  ground  of  the  motion  to  Indicate 
what  deed  was  objected  to,  there  being  no  ab- 
stract of  the  deed  In  the  motion;  and,  accord- 
ing to  the  well-settled  practice  In  this  court, 
where  the  ground  of  a  motion  for  a  new  trial 
complaining  of  the  admission  or  rejection  of 
evidence  requires  an  axamlnation  of  other 
parti  of  the  record,  such  ground  will  not  be 


wise  not  be  clear.  But,  even  If  It  would  be  In- 
cumbent upon  us  to  look  Into  the  brief  of  evi- 
dence, In  the  present  case  It  would  not  avail 
the  plaintiff  in  error;  because,  while  there  is 
In  the  brief  of  evidence  an  abstract  of  a  deed 
from  the  Georgia  Loan  &  Trust  Company  to 
Mary  S.  Mather,  It  conveys  land  lying  in 
Crawford  county;  and  It  appears  from  the 
ground  oC  the  motion  above  quoted,  and  the 
certificate  of  the  judge  thereto,  that  the  deed 
which  was  objected  to  bad  as  a  caption 
"Georgia,  Sumter  County,"  was  executed  be- 
fore a  notary  public  of  Sumter  county,  and 
was  recorded  in  that  county.  There  was  noth- 
ing to  indicate  what  land  the  deed  objected  to 
embraced,  but  it  might  be  inferred  from  what 
is  stated  In  the  motion  that  it  must  have  con- 
veyed land  In  Sumter  county;  and,  this  being 
true,  it  would  not  be  admissible  in  evidence, 
being  Irrelevant  to  the  Issue  on  trial;  but  its 
admission  in  evidence  would  not  be  such  an 
error  as  to  require  the  granting  of  a  new  trial. 
But,  be  this  as  It  may,  it  cannot  be  clearly  as- 
certained from  the  ground  of  the  motion  Itself 
what  the  document  was  that  was  objected  to, 
and  therefore  we  cannot  consider  the  assign- 
ment of  error  in  that  ground  of  the  motion. 
StovaU  V.  State  (Ga.)  32  B.  E.  586. 

The  fifth  ground  of  the  moUop  for  a  new 
trial  was  as  follows:  "Because  the  court  err- 
ed In  admitting,  over  objection  of  defendant, 
the  evidence  of  O.  A.  Coleman  that  the  loan 
was  not  made  by  the  Georgia  Loan  &  Trust 
Company;  the  ground  of  objection  being  that 
the  papers,  note,  and  deed  showed  that  the 
loan  was  made  by  the  Georgia  Loan  &  Trust 
Company,  and  that  the  plalntlfit  was  estopped 
from  denying  it,  and  that  parol  testimony  was 
Inadmissible  to  contradict  it"  The  sixth 
ground  was  as  follows:  "Because  the  court 
erred  In  admitting,  over  defendant's  objection, 
the  evidence  of  O.  A.  Coleman  aa  to  the  In- 
tention of  the  Georgia  Loan  &  Trust  Company 
to  exact  usury  in  dating  the  papers  back;  the 
ground  of  objection  being  that  the  question  of 
intention  was  for  the  jury,  and  that  the  wit- 
ness could  only  state  the  facts,  and  it  was  the 
province  of  the  jury  to  find  the  Intention."  It 
can  be  seen  at  a  glance  that  these  two  grounds 
of  the  motion,  standing  alone,  present  no 
question  which  can  be  dealt  with  by  the  court 
It  may  be  that  a  search  through  the  brief  of 
evidence,  or  other  parts  of  the  record,  would 
enable  us  to  ascertain  what  assignment  of  er- 
ror is  Intended  to  be  made;  but,  according  to 
the  repeated  rulings  of  this  court,  we  will  not 
do  this.  Assignments  of  error,  either  In  mo- 
tions for  new  trials  or  bills  of  exception,  must 
be  sufflcientiy  clear  and  distinct  that  the  ques- 
tions presented  can  be  decided  without  ref- 
erence to  the  other  parts  of  the  record.  One 
of  the  more  recent  rulings  to  this  effect  was 
made  in  the  case  of  Hers  t.  Claflin,  101  Oa. 
615,  29  S.  B.  33. 

2.  The  charges  complained  of  were  not  er- 


ana  eanaeu  t.  xtust  Co.,  w  Ga.  Z27,  a.  B. 
8B8,  Judgment  afflnned.  All  tlie  JuBtlcea  con- 
curring. 


BRUSH  BLECTHIC  LIGHT  &  POWER  CO. 

V.  SIMON  SOHN. 
^Supreme  Court  of  Georgia.    March  IS,  1880.) 
NisuoiKOB— Slsotbio  Wihbs— PLaAonra — 

EVIDBKCB— Dijuass. 

1.  The  allegations  of  negligeace  in  the  peti- 
tion were  sufficiently  specific  and  distinct  to 
withstand  the  demnrrer  which  was  filed  to  the 
matae. 

2.  Id  the  trial  of  an  action  for  personal  In- 
juries, where  there  was  evidence  tending  to 
show  a  perman«it  disabiiitr,  it  was  not  error, 
after  having  charged  generally  npon  the  sub- 
iect  of  physical  and  mental  suffering,  to  add: 
"Yon  have  the  right  to  give  damages  for  that 
mental  snffering  which  a  man  may  have  ^om 
th«  eonadonsness  that  his  earning  capacity  b 
InJtmd  for  Ufa.   That  ii  one  element  of  datft- 

Z.  The  evidence,  though  conflicting,  anthoris- 
•ed  the  verdict.  The  charges  complained  of, 
when  taken  In  connection  with  tne  general 
xterge,  wtte  not  erroneons,  and  there  was  no 
error  in  ref  naing  a  new  tdal 

(Syllabus  by  the  Court) 

Error  from  dtj  oourt  of  Banmuta;  T.  11, 
Norwood,  Judge. 

Action  l^'c.  Slraonaoha  against  tlK  Brush 
Uectrlc  Llgbt  ft  Power  OMiH>an;.  Judgment 
for  plaintiff.  Defendant  hrings  error.  Af- 
flrmed. 

J.  U  Wbatley  and  A.  C.  Wrl^t,  tn  idaln- 
flff  In  error.  SeatMmrtc  ft  Uorgan  and  B.  B. 
Richards,  fbr  defendant  tn  enor. 

COBB,  J.  Simonsohn  sued  the  Brush  elec- 
tric Light  &  Power  Company  for  damages, 
alleging,  in  substance,  that  be  was  an  em- 
ployd  of  the  Savannah  Ho^ltal,  and  as  snob 
had  right  of  Ingress  and  egress  to  and  from 
the  grounds  of  sucli  hospital;  tiiat  the  de- 
fendant Is  engaged  In  fumldiing  electricity 
for  lighting  the  streets  of  the  city  of  Savan- 
nah, and  for  use  In  lighting  the  straea  and 
dw^llngs  of  the  city;  that  on  a  day  named 
the  defendant  **negligently  permitted  or  suf- 
fered one  of  Its  said  wires,  heavUy  charged 
with  electricity,  to  lie  in  a  fail«i  or  detached 
condition  in  the  yard  or  grounds  of  said  hos- 
pital, and  so  carelessly  and  negligently  kept 
and  maintained  its  said  apparatus  on  said 
pobllc  streets  near  said  hospital  that  said  wire 
t>ecame  detached  from  the  pole  or  poles  uptm 
which  same  was  strung,  whereby  It  f^  from 
tbe  public  street  Into  said  yard  or  grounds, 
wbere  It  had  no  right  to  be,  and  there  It  was 
carelessly  and  negligently  suffered  to  remsln"; 
(hat,  not  being  aware  of  the  presCTce  of  the 
wire  or  of  the  danger  therefrom,  petitioner  ac- 
tidentally  came  In  contact  therewith,  and  In 
consequence  of  such  contact  he  was  by  the 
electricity  with  which  it  was  charged  at  the 
ttme  strlckan  down  and  shocked  into  a  state 


ly;  that  he  remained  uck  and  dlsatiled  for 
months  after  the  happening  of  the  accident: 
and  that  his  health  and  constitution  are  seri- 
ously Impaired.  There  are  also  allegations  as 
to  the  age,  condition  of  the  health  of  petition- 
er before  he  received  the  injuries,  and  as  to 
decrease  in  his  earning  capacity;  It  being  al- 
leged that  since  receiving  the  Injuries  peti- 
tioner has  been  Incapacitated  from  securing 
remimerative  employment  The  damages  were 
laid  at  $10,000.  To  this  petition,  the  defend- 
ant demurred  upon  the  following  grounds: 
(1)  It  does  not  appear  from  the  petition' Uut 
idahitlff  has  any  cause  of  action  against  tfab 
defendant  (2)  The  petition  does  not  set  out 
piaintllTs  cause  of  action.  If  any  be  ha  a,  fully 
and  distinctly  as  to  the  negligence  charged 
against  the  defendant  The  demmrer  wu 
overruled,  and  u[>on  the  trial  which  followed 
a  verdict  was  rendered  in  favor  of  pl&lntlff  tot 
fS.OOO.  A  motion  for  a  new  trial  filed  by  tiie 
defendant  was  overruled,  and  the  case  Is 
here  upon  a  blU  irf  excepUooa  aaslgnins  ecnr 
tqxm  tbe  judgment  of  tbe  eonrt  overruling  tbe 
motion  t<x  a  new  trial,  and  tbe  deeMon  orer- 
ruUng  tbe  demurrer. 

1.  Counsel  for  defendant  la  error  cesteDded 
that  the  donnrra  filed  was  a  genoal  demur- 
rer, while  counsel  fer  plaintiff  in  error  Instst- 
ed  In  fala  brief  that  flu  same  was  a  fecial 
demamr.  If  it  were  necowary  to  dedde  this 
question,  we  wonUI  be  ladlned  to  bold  that 
the  dOMrrer  was  gcneraL  But  no  matter 
how  we  treat  It,  we  think  it  was  profKsiy 
overruled,  as  the  aUegatkms  of  negligence  in 
the  declaration  are  sufficiently  explicit  to  pot 
the  defendant  nptm  notice  of  what  It  was 
called  npon  to  answer,  ajid  the  demurrer  does 
not  point  out  a  sii^le  particular  In  which  the 
petition  was  defective. 

2.  Complaint  is  made  that  the  court  erred 
in  charging  as  follows:  "You  have  the  rigtu 
to  give  damages  for  that  mental  antfering 
which  a  man  may  have  from  tbe  consckius- 
nesa  that  his  earning  capacity  Is  injured  for 
life.  That  is  one  element  of  damage."  That 
this  la  an  element  of  damage  was  CMieeded  by 
counsel  for  plaintiff  in  error  in  his  brief;  Imi 
Gomidalnt  Is  made  that  tbe  cha^  was  error 
because  the  court  had  already  charged  in  ref- 
erence to  the  subject  of  damagca  resnltlnf: 
from  mental  suffering,  and  tbe  effect  of  tbe 
language  quoted  was  to  lead  the  jury  into 
giving  double  damages  for  this  item;  the 
language  of  the  assignmmt  being  that  "men- 
tal suffering  arising  from  knowledge  of  di- 
mlnlsbed  earning  capacity  la  compensated  for 
when  the  Jury  determine  how  much  damages 
shall  be  awarded  tor  such  dimbiution,  and  ii 
not  proper  subject  ot  independent  eompensa- 
tioa."  We  do  not  think  that  the  charge  com- 
plained of  was  error,  nor  was  It  mldeaduv- 
when  taken  in  connecttoo  with  that  portion 
of  the  charge  of  which  It  to  an  extract,  which 
is  as  foUowt:  "Upon  the  qoeathm  of  dam- 


you  luia  mere  are  permaneni  injurieB,  70a 
liave  tbe  right  to  give  damages  for  tbat  tm  a 
cllstliict  item.  If  you  find  th^  waa  physical 
palm  and  sulEeElng.  you  hare  the  right  to  give 
damaseB  for  that  as  a  distinct  item.  If  you 
and  there  was  m^tal  suffering,  yon  have  the 
right  to  give  damages  for  that  as  a  distinct 
Item.  Yon  have  the  right  to  give  domagee 
Cor  that  mental  suffering  -which  a  man  may 
have  from  the  eonaclonBueaa  that  his  earning 
capacity  ia  Injured  for  Ufe^  Tiiat  la  one  ele- 
ment of  damages.  The  fact  that  a  man  ia 
not  able  to  work,  or  may  be  damaged  for 
life,  is  a  matter  that  the  Jury  may  take  into 
consideration.  Yon  can  glTie  damages  for  dim- 
inution of  earning-  capacity,  U  the  cTldance 
Justifies  yon  to  find  that  his  earning  cqiiacity 
tias  been  dlmhili^ed,  and  that  defendant  to 
Uahle  tbenefor."  Bee,  In  this  coxmecUon,  Hall- 
road  Co.  T.  Jacebs,  88  Oa.  617,  lA  8.  E.  8&5. 

3.  The  evidence  was  comfilcttDg  uiKm  all 
of  the  matterlal  lamea  In  the  case.  There 
was,  however,  aufllclent  evidence  to  aatborin 
the  jury  to  find  for  the  plaftntlfl^,  and  asnaa 
tUe  damagMB  at  the  amount  fixed  1^  thean; 
and  we  caoaot  aay,  aa  mattv  of  law,  that 
tbe  Terdlct  was  exceeelvs.  The  changes  com- 
plained  oC  which  axe  net  spedilcallT  dealt 
witb  above  were  not  erroneena  tor  any  of 
the  reajons  assigned,  and,  when  talun  in  con- 
nection witli  the  goienl  charge,  wcm  not  cal* 
culated  to  nlslead  the  tcay.  W«  tnoie  found 
no  errer  which  wonld  Jnattfy  ns  in  contoelllnf 
the  dlaeretion  of  the  tidal  judge  in  "ffrf*^  to 
grant  a  new  trial  In  Oua  ease. 

Judgment  affirmed.  JkU  the  iutton  concup- 
rlngi. , 


HABRIB  T,  MATHKWa 

(Supreme  Court  of  Oeoi^.   March  IT,  1899.) 

LiauTATioHS— Cuius  bbtwbih  Fabtnebb— Duth 
or  Pabttes. 

1.  As  to  a  claim  or  demand  by  one  partner 
aeninst  finotber,  arising  ont  of  the  partner- 
ship boainess,  the  statute  of  Umitattons  does 
not.  In  any  event,  begio  to  run  until  after  a 
dissolution  of  the  partnership;  and  this  ia  true 
although  for  a  considerable  period  before  dls- 
soliitiou  the  firm  bad  not  been  actirel;  engaged 
in  the  proaecutioo  of  its  buaneis,  but  had 
placed  its  assets  in  the  bands  of  an  agent  for 
the  purpose  of  collecting  the  same  and  paying 
the  partnership  debts. 

2.  It  follows  that  whare  a  firm  was  composed 
of  two  partnera,  both  of  wbooi  died  before  a 
disiiulution  hj  aftreement  had  been  made,  or  the 
partnership  affairs  settled,  a  suit,  upon  a  de- 
mand o(  the  natupe  above  indloated,  by  the  rep- 
resentative of  one  partner  against  repre- 
sentntive  of  tbe  other,  was  in  time,  if  faronght 
within  four  years  of  the  death  of  the  partner 
who  died  first. 

(Syllabna  by  the  Court.) 

Error  from  superior  court,  Houston  county; 
W.  H.  Felton,  Jt..  Judge. 

Action  hr  WUllaoD     Hanta  agslnat  H. 


A.  Mathews,  In  pra  per. 

SIMMONS,  0.  J.  The  executor  of  Harrla 
sued  the  executor  of  Visscher  on  account  for 
a  balance  due  the  estate  of  the  former's  tes- 
tator, and  arising  out  of  a  partnership  between 
Harris  and  Visscher.  It  appears  that  tbe  ac- 
count was  more  than  four  years  old,  and  that 
the  executor  of  Visscher  filed  a  plea  of  the 
statute  of  limita^oDB.  Under  an  agreed  state- 
ment of  facta,  the  court  found  in  favor  ot  the 
defendant,  and  the  plaintiff  excepted.  Tbe 
record  shows  that  Harris  and  Visscher  entered 
into  a  paitnerahip  for  the  puxpose  of  building 
railroads.  In  1890  tbe  partnership  ceased  ac- 
tive business,  and  tbe  meml>erB  of  the  firm  ap- 
pelated one  Mardiall  as  their  aguit  to  collect 
the  assets  of  the  flun  and  pay  the  debts. 
Hanis  had  advanoad  to  the  firm,  and  Mar- 
shall made  several  paymenta  on  this  indebted- 
noBs  of  tbe  Ann  to  Havris:  Oe  laat  b^g 
made  In  March.  1894.  Harris  died  in  1884, 
and  Visscher  in  1895.  This  suit  was  filed  in 
1897.  There  had  never  been  a  dissolntlon  of 
the  partnership  up  to  tbe  time  of  Harris* 
death,  nor  had  tbere  been  an  accounting  be- 
tween the  partners.  This  action  was  for  tbe 
balance  due  Harris  by  Visscher  for  the  one- 
balf  of  the  balance  due  Harris  by  tbe  firm 
after  all  the  assets  bad  been  applied  to  tbe 
debt  The  partnership  had  both  assets  and 
debts  up  to  the  last  paymant  made  1^  tha 
agent,  and  thte  debt  due  to  Harris  It  still 
oi^aid. 

On  this  state  of  facts,  we  think  the  court 
erred  in  finding  that  the  suit  was  barred  by 
the  Btetote  of  limitations.  We  tlUnk  thatttie 
cases  of  Hammond  v.  Hammond,  20  Ga.  S56, 
and  Prentice  t.  BHiott,  72  Ga.  154,  rule  con- 
trary to  tbe  views  of  tbe  trial  judge  in  this 
case.  In  the  former,  this  court  held  tbat 
"tbe  statute  of  limitations  does  not  commence 
to  run  in  favor  of  one  partner  against  an- 
other, even  after  a  dlsaohition  of  the  partner- 
ship, oa  long  as  thm  are  debts  due  from  the 
partnership  to  be  paid,  or  debts  due  to  It 
to  be  collected"  Tbe  latter  case  announces 
tbe  same  [winclple.  The  case  now  nud^  con- 
sldemtlon  Is  strougcr  than  either  of  these. 
In  both  of  them  a  dissolution  of  tbe  partner- 
ship bad  taken  place  before  the  time  when 
the  statute  was  held  to  commence  to  run. 
Here  there  was  no  dissolution  until  tbe  death 
of  Harris,  in  1894,  and  this  suit  was  brought 
within  four  years  from  that  time.  The  other 
partner  died  after  the  death  of  Harris.  'TVhen 
tbe  partnership  affairs  are  being  wound  up 
w'lthout  antagonism  between  the  parties,  and 
assets  are  being  realized  and  debts  paid,  the 
statute  does  not  begin  to  run."  2  Wood, 
Llm.  (2d  Ed.)  p.  62a  Tbe  fact  tbat  the  part- 
nership ceased  to  do  active  business  In  1890 
did  not  work  a  dlssc^utlon.  There  was  no 
agreement  that  the  partuarsUp  abavld  be  dla* 
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did  not  begin  to  run.  Tbe  present  suit  was 
therefore  brought  in  time.  Judgment  revers- 
ed. AH  the  Jnatlcei  coocaxrinc. 


HABDISON  et  al.  T.  THOMPSON. 
(Supreme  Court  of  Georgia.  Mardi  17*  1899.) 
Afpbaxi— BBTinw. 
Hw  record  doe*  iwt  show  that  any  error 
waa  committed  in  admitting  evidence.  Tlie 
verdict  waa  not  contrary  to  law,  and  waa  fallv 
snstained  by  the  decided  weight  of  the  evi- 
dence. There  waa  no  error  in  denylDg  a  new 
trial 

(SyUabna  by  the  Court) 

Brror  from  superior  court,  Honiton  eoniip 
ty;  "W.  H.  Felton,  Jr.,  Judge. 

Action  by  H.  O.  Hardlacm  and  others 
against  Leila  Iliompson.  From  the  Judg- 
ment. Hardlson  and  ottaen  bring  error.  Af- 
firmed. 

A.  T.  Harper  and  Bf.  6.  Bayne,  for  platn- 
tltfs  tn  errw.  W.  0.  Davis  and  D.  Zj.  Hen- 
dersoDt  for  defendant  1b  «ror. 

PTffR  CURIAM.  Judgment  affirmed. 


OBNTRAL  OF  GEORGIA  RT.  00.  v.  ROSS. 
(Supreme  Court  of  Georgia.   Mardi  IS,  1899.) 
Bajlboadb  —  EiLLiHa  Stock  —  Etidbncb — .Paaj- 
UDIOUL  Erbob. 

1.  It  was,  in  the  trial  of  an  action  against  a 
railway  company  for  killing  a  mule,  erroneous 
to  permit,  over  a  proper  objection  by  counsel 
for  defendant,  a  witncBs  to  testify:  "They  kill- 
ed a  good  many  stock  out  In  that  way.  They 
kill  the  mules  and  cows.  It  has  not  been  a  year 
since  they  killed  a  mule  right  below  where  they 
killed  mine." 

2.  This  being  a  case  In  which  the  evidence  on 
the  main  and  controlling  issue  was  close  aad 
conflicting,  snch  an  error  as  that  above  indicat* 
ed  entitled  the  defendant,  against  whom  the 
verdict  was  rendered,  to  a  new  trial.  This  is 
so  l)ecaaae  the  evidence  Illegally  admitted  tend- 
ed to  prejudice  the  jury  against  the  company. 

3.  A  new  trial  fs  the  more  readily  ordered, 
because  the  liability  of  the  defendant  depend- 
ed upon  whether  or  not  the  plaintiffs  mule  was 
Idlled  i^n  a  public-road  crossing,  and  it  was 
not  clearly  shown  that,  even  if  the  killing  oc- 
curred upon  the  crossing  at  all,  it  was  one  of 
the  kind  Just  mentioned. 

4.  The  court  erred  in  overmUng  the  certiorari. 
(Syllabus  by  the  Court.) 

Error  from  siqterior  court,  Bibb  conn^; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Jerre  Boss  against  the  Central  of 
Georgia  Ballwaj  Company.  Judgment  for 
idalntlfF,  and  defendant  Mnga  error.  Be- 
versed. 

Steed  &  Wimberly,  John  R,  Cooper,  and  R. 
C.  Jordan,  for  plaintiff  In  erro&  Baps  Fol- 
falll,  for  defendant  In  error. 


tried  before  a  Jury  In  the  Justice's  court,  and 
a  verdict  for  $50  and  costs  waa  rendered 
against  tbe  company.  A  certiorari  was  sanc- 
tioned by  tbe  Judge  of  the  superior  court,  and 
on  the  hearing  the  certiorari  was  oTermled 
by  the  superior  court;  and  to  tliat  lodsment 
the  plaintiff  in  error  excepted. 

The  plaintiff  in  the  Justice's  court  tesUfled 
that  his  mule  was  killed  at  a  road  crositag 
(and,  inasmuch  as  the  oigineer,  for  the  de- 
fendant, testified  that  he  blew  the  whistle 
for  this  crossing,  It  wlU  be  taken  that  it  was 
a  pubilc-road  crossing);  that  it  could  have 
iMen  seen  over  120  yards  by  the  engineer  be- 
fore It  was  struck;  that  no  whistle  was 
blown,  bell  rung,  or  other  signal  given;  and 
that  the  place  at  wlilch  the  mule  waa  killed 
was  within  tbe  limits  of  the  dty  of  Maoon. 
For  the  defendant,  the  engineer  in  charge  of 
the  train  testified  that  the  place  where  tbe 
mule  was  struck  was  outside  of  tbe  city  lim- 
its; that  be  blew  his  whistle  for  tbe  crossing, 
and  that  the  mule  was  2S  or  30  yards  from 
the  crossing,  coming  up  the  track  on  which 
the  engine  was  approaching;  that  tbe  male 
was  on  the  edge  of  an  embankment  15  or  18 
feet  high;  that  he  could  not  stop  within  tbe 
distance  frcnn  where  he  first  saw  tbe  mule; 
that  he  did  not  blow  the  whistle,  and  directed 
the  fireman  not  to  ring  the  bell,  which  might 
have  frightened  the  mule  and  made  him  run 
on  the  track;  tbe  animal  did  not  appear  to  be 
frightened;  be  thought  that  he  could  pass 
tbe  mule,  but  that  the  animal  must  have 
shied  back,  and  the  step  of  the  tender  struck 
hhn;  that  the  train  was  running  on  a  very 
fast  schedule  at  the  time  he  saw  tbe  animal, 
which  was  about  100  yards  away,  and  be  did 
not  think  that  he  could  have  stopped  tbe  train 
within  the  distance,  by  reversing,  without  In- 
juring the  passengers;  that,  if  the  mule  bad 
not  stepped  back,  he  would  not  have  been 
stricken;  he  was  not  thrown  dovm;  therv 
were  signs  of  blood  and  hair  on  the  step 
of  the  tender,  which  must  have  struck  tbe 
mole  as  It  passed.  Tbe  flreuian,  who  was  on 
tbe  engine,  testified  practically  to  the  same 
facts  as  tbe  engineer.  There  was  thus  con- 
flict in  the  evidence  on  a  very  material  point, 
to  wit,  whether  the  mule  was  killed  on  a  pub- 
Uc^road  crossing,  or  not;  for,  if  be  was,  and 
it  was  outdde  of  the  city  Umltat  tbe  omlasion 
to  signal  the  crossing  by  blowing  the  whistle, 
and  the  failure  to  check  the  speed  of  the  train, 
as  testified  to  by  the  plaintiff  In  tbe  Justice's 
court,  would  have  been  such  negligence  as 
would  have  authorised  the  owner  of  tbe  mule 
to  recover.  If  the  animal  waa  killed  In  con- 
sequence of  such  omission.  If,  however,  the 
animal  was  not  at  the  road  croa^ng,  but  some 
distance  from  it,  walking,  on  the  side  of  tbe 
track,  towards  the  approaching  train,  as  ie»~ 
tlfled  to  by  the  engineer  and  fireman,  then  tbe 
omission  to  give  tbe  signals  required  by  law 


va.  Ana  tne  uaouii;  or  ine  company  muBi 
be  determined  by  tbe  looof,  or  want  of  proof, 
of  other  negligent  acts.  Railway  Co.  v. 
Oravltt,  83  Qa.  369,  20  S.  B.  600;  Railroad 
Co.  T.  Clary  (Oa.)  30  S.  K  433. 

Whether  the  animal  was  killed  at  the  cross- 
ing, or  away  from  the  crosdng,  was  a  quea- 
tlon  of  fact,  to  be  determined  by  tbe  Jury 
under  the  evidence;  and,  if  nothing  else  ap- 
peared, their  finding  ahoold  stand  as  a  proper 
determination  of  the  facts  of  the  case.  Rail- 
way Co.  T.  Bnmey,  86  Oa.  636,  11  S.  B.  1028. 
But  on  the  trial  the  plaintiff,  In  the  justice 
court,  was  allowed  to  testify,  orer  the  objec- 
tion of  defendant's  connaeU  as  follows: 
"They  killed  a  good  many  stock  out  In  that 
way.  They  kill  the  mules  and  cows.  It  has 
not  been  a  year  since  they  killed  a  mule  right 
below  where  they  killed  mine."  This  ctI- 
dence  was  clearly  inadmissible.  It  might 
have  been  perfectly  true  that  mules  and  cows 
had  theretofore  been  killed  by  the  running  of 
trains  on  tbe  same  road  at  the  place  where 
the  anima],  for  the  killing  of  which  damages 
are  sought,  waa  killed,  and  yet  there  might 
be  no  liability  on  the  part  of  the  company  for 
this  killing.  The  plaintiff  was  not  entitled  to 
recover  at  all,  unless  the  killing  was  occa- 
sioned by  the  negligence  of  the  employes  of 
the  company,  and  that  question  was  not  prop- 
erty Illustrated  by  evidence  of  the  killing  of 
other  mules  and  cows.  To  sustain  the  admis- 
sion of  this  evidence,  we  are  cited  to  the  case 
of  Railway  Co.  v.  Flannagan,  82  Oa.  579,  9 
S.  B.  471.  In  that  case  a  witness  was  al- 
lowed to  testify  to  the  habitual  high  rate  of 
speed  with  which  a  particular  engine  was  pre- 
viously run  by  the  same  engineer  on  the  same 
street  In  passing  on  the  admissibility  of  this 
evidence.  Chief  Justice  Bleckley  said  that  such 
evidence  was  of  doubtful  admlsaibillty,  but 
that,  on  "so  doubtful  a  question,  we  think  tbe 
court  did  not  err  in  admitting  the  evidence." 
But  the  ruling  In  that  case  does  not  support 
tbe  admissibility  of  the  testimooy  which  was 
received  in  this  case.  There  the  testimony 
was  confined  to  the  same  engine,  run  by  the 
same  engineer,  on  the  same  street;  and  Chief 
Justice  Bleckley,  in  tbe  Flannagan  Case, 
al)ove,  cited  a  large  number  of  cases  pro  and 
con  on  the  admissibility  of  such  evidence 
when  it  was  confined  to  the  identical  same 
place,  the  Identical  same  locomotive,  and  oper- 
ated by  the  same  person.  The  admissibility 
of  tbe  evidence  must  have  been  sustained 
alone  to  show  the  habitual  negligence  of  tbe 
particular  person  who  it  was  charged  waa 
guilty  of  the  particular  act  Bee,  also,  Rail- 
way Co.  V.  K&ne,  92  Qa.  187,  18  S.  B.  IS. 

-The  proposition  here,  in  effect,  would  be 
that  all  of  the  engines  of  this  company  were, 
by  the  different  engineers,  accustomed  to  kill 
moles  and  cows  at  this  place.  The  ruling  in 
the  Flannagan  Case  was  quoted  as  authority 
in  the  cose  of  Railroad  Co.  v.  Smith,  84  Qa. 


ousmesa,  ror  me  purpose  oi  snowmg  uiai  ne 
waa  habitually  reckless;  and  this  courts 
through  Mr.  Justice  Lumpkin,  said:  "Chief 
Justice  Bleckley  said  it  was  of  doubtful  ad* 
misslblllty;  and,  besides,  there  Is  some  difi 
ference  t>etween  proving  habitual  acts  of 
recklessness  or  negligence  at  particular  times 
and  places,  and  proving  the  general  character 
of  a  particular  person  for  recklessness,  or  the 
contrary."  Inasmuch  as  the  diligence  of  the 
company  to  prevent  killing  the  animal  varied 
In  character  according  to  the  fact  as  to  where 
tbe  killing  did  occur  (that  is  to  say,  whether 
«It  occurred  on  a  public  railroad  crossing,  or  on 
the  embankment  where  the  company's  track 
was  laid  away  from  the  crossing),  and  this 
material  question  was  closely  contested,  the 
admissibility  of  this  Illegal  testimony  had  a 
tendency  to  prejudice  the  case  of  tbe  defend- 
ant; and  for  this  reason  the  certiorari  should 
have  been  sustained.  Judgment  leversed. 
All  the  Jnatlcet  concurring. 


BROWN     WILBT,  Orfinaiy. 
(Siq>reme  Court  of  Georgia.  Hardi  18»  1889.) 

QUUnSHlOUIT^ FaOFKBTT  SUBJBOI— JnnOlCBHT 

—BBS  Judicata. 

L  One  whose  debtor  Is  the  administrator  of 
the  estate  of  a  deceased  person,  in  which  such 
debtor  is  interested  as  a  distributee,  may,  when 
the  debtor  is  iuBolvent,  reach  bis  share  in  the  es- 
tate by  a  process  of  garnishment,  duly  sued  out. 
Id  such  a  case,  the  debtor  as  an  individnal,  and 
tbe  same  person  as  administrator,  are  to  be 
treated  as  different  and  distinct  persons. 

2.  A  judb'ment  rendered  in  favor  of  a  creditor 
of  a  distributee,  on  Bach  a  garnishment  proceed- 
ing, is  concinsive  upon  the  administrator  when  H 
appears  that  he  filed  an  answer  denying  Indebted- 
ness, and,  on  a  traverse  thereto,  the  issue  waa 
fonnd  against  him.  Snch  a  Judgment  is  prima 
facie  vaTid  and  binding  upon  the  sureties  on  the 
admiuiatrator's  bond,  and,  in  the  trial  of  an  ac- 
tion thereon  brought  by  the  plaintiff  in  such 
judgment,  the  burden  Is  on  them  to  prove  the 
contrary. 

3.  Applying  the  above  rules  to  the  facts  of  the 
present  case,  the  jadgment  rendered  by  the  court, 
without  tbe  intervention  of  a  Juir,  was  right, 
and  there  was  no  error  in  refusing  to  set  it 
aside. 

(Syllabus  by  ths  Court.) 

^ma  from  city  court  of  Macon;  J.  P.  Boss, 
Judge. 

Action  by  0.  M.  Wiley,  ordinary,  for  the  use 
of  Nathams  &  Stalker,  against  H.  R.  Brown. 
Judgment  for  plaintiff.  Defendant  brings  a* 

ror.  Affirmed. 

Dessau,  Bartlett  &  Bills,  for  plaintiff  In  er> 
TOt,   8.  A.  Beid,  for  defendant  In  error. 

SIMMONS,  a  J.  Nathams  &  Stalker  ob< 
talned  a  judgment  against  O.  I.  Jolins,  exe^ 
cutlon  was  issued,  and  a  return  of  nulla  bona 
made  thereon.  G.  L  Johns  was  made  admin* 
Istrator  of  tbe  estate  of  Warren  Johns.  Nath- 
ams &  Stalker  sued  out  In  doe  form  nndo- 


\ng  indebtedness,  and  deDylng  tliat  he,  M 
sdminlstrator,  Jiad  any  property  or  effects  be- 
longing to  him  as  an  Indivldoal.  This  aa- 
swer  was  traversed  by  the  plaintiffs  In  gar- 
nishment, and  on  the  trial  of  the  case  the  Jurj 
returned  a  Teidlct  that  G.  I.  Johns,  as  admlB- 
Utrator.  had  money  and  effects  In  hta  hands 
belonging  to  him  as  an  Individual  in  a  certain 
amount  The  administrator  moved  for  a  new 
trial  in  that  case.  This  motion  was  denied  by 
the  court,  and  there  the  matter  rested.  After* 
wards  a  suit  was  brought  upon  the  bond  of 
the  admlnhttratco'  against  him  and  hla  Biir«- 
ties,  for  the  purpose  of  recovering  froaa  them 
an  amoant  snfBcirat  to  pay  the  recovery  In 
the  garnishment  proceedings.  To  this  stiit  tha 
■uretles  pleaded  that  Johns,  as  administrator, 
WM  not  Indebted  to  himself  as  a»  Indlvldaal 
In  any  amovnt,  and  that  the  adnlalatrator  had 
In  bis  bands  no  money,  property,  or  effects 
that  came  within  the  operation  of  tba  process 
of  garnishment  On  the  trial  of  the  suit  on 
the  bond,  the  plaintiffs  introduced  the  judg- 
ment and  execution  against  Johns  Individually, 
the  proceedinca  In  tte  garnishment  case,  and 
the  Jadgment  on  the  traverse  to  the  answer  of 
the  administrator.  Various  objections  were 
made  to  the  Introduction  of  these  papers,  bnt 
the  motion  for  a  new  trial.  ma4e  by  one  of 
the  defendants  wh«B  the  case  had  been  ad' 
Indicated  la  favor  of  the  plaintlflB,  did  mat 
state  the  grouods  of  these  objections,  nor 
when  they  wen  made,  and  the^  cuaot  bt 
considered. 

1.  We  are  called  upon  to  dedde  whether  an 
administrator  who  has  In  his  bands  money 
belonglnc  to  the  estate  of  the  decedMit,  and 
who  Individually  Is  entitled  to  a  part  of  that 
money  as  a  creditor,  heir  at  law,  or  legatee  of 
the  decedent,  can  be  garnished.  It  was  claim- 
ed in  the  gamiflbment  proceedings  that  Johns 
was  an  heir  at  law  of  the  dccedoit  and  as 
such  heir  at  law  was  entitled  to  a  distributive 
share  of  the  estate.  The  Jury  so  found  up- 
on the  trial  of  the  traverse  of  bis  answer  to 
the  summons  of  gamlahment.  It  la  certainly 
true  that,  without  the  aid  of  a  statute,  an  ad- 
ministrator or  executor  cannot  be  gamledied 
for  funds  which  be  holds  as  sucb  administra- 
tor or  executor.  The  reason  Is  that  he  is  an 
officer  of  the  court,  and,  as  such,  must  ac- 
count to  the  court  for  all  funds  In  his  bands, 
and  it  would  be  Improper  and  against  public 
policy  for  another  court  to  interfere  with  the 
administration.  Many  of  the  states  of  the 
Union  have  changed  this  rule  by  special  stat- 
utes. Among  those  wblch  have  dme  so**  Is 
this  state.  Our  Civil  Code  provides  (sections 
4784,  47SS>;  "As  a  general  rule,  the  Interest 
of  a  legatee  sr  distributee  Is  not  the  subject 
of  gamlsbment  Issued  gainst  an  executor  or 
administrator,  but  If  the  legacy  has  been  as- 
sented t»  by  the  executor,  and  sncta  legacy  Is 
not  def<»ated  bf  debts  against  the  aatat*.  and 


process  of  gamlshment,  at  the  Instance  oS  a 
creditor  of  such  legatee,  distributee,  «r  heir 
at  law,  as  the  case  may  be.  In  every  caae  a 
garnishment  may  be  Issued  against  an  ex  ecu- 
tor  or  administrator  for  a  l^cy  or  ditttribu- 
tlve  share,  or  for  any  debt  or  denwnd  owlns 
by  said  estate  to  any  other  person,  if  the  cred- 
itor wiii  swear— in  addition  to  tbe  oatb  requir- 
ed in  ordinary  eases— that  Us  debtor  re^ea 
witbout  the  state;  or  Is  Insolvent  In  each 
cases  the  extcutor  ev  administrator  shall  not 
he  compelled  to  anamr  the  ganUshineiit  untU 
tbe  estate  In  his  hancte  is  snffl<^tly  admtoto- 
tered  to  enaUe  Un  safely  to  answer  the 
same." 

Section  4796  fnUy  anthwiaes  tke  teanance 
o<  a  snnunecB  cf  gajnlsbmeat  against  ma  ex- 
ecutor or  admJnlatrator  for  the  distribnUTe 
share  of  a  legatee  or  diatrlbutea,  wb«n  a  cred- 
ttor  couqplte*  with  Its  terms.  It  ia  saoeml  tn 
Its  provlsioQs.  and  makes  do  eateeptioa  of  an 
administrator  who  ia  alao  a  dlatrttutee  tbe 
sstatfw  In  coatemplntkai  of  l&w,  Q.  L  Johne 
aa  an  ladirldaal,  and  O.  L  Johns  a«  adminto- 
tratoT  of  tha  astats  of  Warren  Johns,  are  en- 
tirely dUEersnt  penons.  As  an  indlvldnal  ke 
acta  for  UmMlf;  aa  an  administrator  he  ta  an 
ofieer  af  the  law.  and  Us  dotles  are  prwofiF 
ed  by  law.  He  nets  In  two  capactttaa,  one  aa 
an  Individual  and  one  as  tbe  repreMatnttre 
of  an  estate  (nuinghaak  t.  Johnson.  6  Ala. 
614,  and  Oartu  v.  Ingvahnm.  4S  Ala.  78).  and 
we  sae  na  good  reason  why  he  cannot  be  gar- 
nished aa  an  admtnlstmtac  for  a  debt  the  ea- 
tat«  owes  him  aa  an  IndlvlduaL  In  the  cnae 
af  Padtey  v.  FalkMr,  48  Ala.  148.  the  snpraoe 
court  of  AMbama  held,  noder  a  statute  not 
nearly  ao  broad  aa  onrs,  that  **a  gamishznent 
on  a  Judgment  may  be  sned  out  agahg«t  an 
esecutor  in  his  offldal  capacity,  ahfaoach  tbe 
Judgment  Is  against  blmaelf  peraonaily."  And. 
in  tbe  canton.  Petees,  J.,  dtea  the  following 
authorities  to  austaln  that  ndtaig:  Grayson  v. 
Veech^  IS  Mart  (La.)  688;  1  Bolte,  Abr.  564: 
Oralgble  v.  Notnagle,  1  Pet.  a  a  246,  Fed. 
Oas.  Na  6,379.  Tbtm  cases  we  have  exara- 
bied,  and  they  go  so  far  as  to  hoU  that  a 
I^aiQttff  In  garnishment  may  attach  funds  In 
his  own  hands  to  pay  a  debt  due  him  from 
the  pOTSon  to  whom  tke  estate  Is  indebted. 
See.  aleo.  CoMe  v.  Noaemaker,  78  Pa.  St  SOI; 
Lyisaa  v.  Wood.  4S  Vt  118;  Boyd  v.  Bayiess. 
4  Humph.  386.  We  are  aware  that  other 
states  have  taken  a  contrary  view  of  tbla  ques- 
tion, but  th^  decisions  are  founded  upon  tV 
phraseology  of  their  particular  statotea.  See 
Entght  V.  ayde,  12  B.  I.  119^  and  Sh^betd 
V.  Brideatlne,  80  Iowa.  225.  46  N.  W.  74«L 
Our  Cbde  glrea  the  express  i^kt  to  garnish 
an  administrator  for  tbe  dlatrtbotlve  diare  of 
one  1^  tke  heirs,  and  make*  no  «sec|rtleB  when 
tke  administrator  la  blauwlf  a  Aatrtlmteei  and 
vc  tberefofe  are  of  optnion  that  tta  ganilak- 
ment  In  thla  case  was  legaL 


asbjubc  tne  Bureues.  xaey  baa  uie  rigut  to 
abow  tbat  the  Judgment  was  Improperly  ren- 
4]ered,  for  the  reason  that  Johns,  as  adminis- 
trator, had  no  money  or  effects  belonging  to 
bimself  as  an  indlviduaL  They  claimed  In 
their  answer  that  this  was  so,  bat  there  ap- 
pears In  the  record  no  evidence  to  show  that 
Johns,  as  administrator,  bad  no  money  or  ef- 
fects In  hfs  hands,  at  the  time  oC  the  setTtce 
of  the  summons  of  garnishment  upon  him, 
belonging  to  him  as  an  ludlTlduaL  There  was 
not  a  partlde  of  eTldoice,  so  Car  as  the  record 
cUsdofles,  Introduced  upon  tliat  subject.  They 
relied  solely  upon  the  defense  that  a  garnish- 
ment would  not  He  in  such  a  case.  The  Jndg- 
ment  being  prima  facie  good  as  against  them, 
and  tbey  having  utterly  faUed  to  carry  the 
burden  of  Aowlng  It  Improper,  It  is  clear  that 
tbelr  defense  on  tbls  line  was  not  made  out 

8.  This  case  was  tried  before  the  Judge 
without  tbe  taiterrentlon  of  a  Jury.  He  found 
in  faTor  of  the  plaintiffs,  and  refused,  upon 
motion  for  a  new  trial,  to  set  aside  this  find- 
ing. We  think  tbat  the  proceeding  and  Judg- 
ment In  yi^tohiwM**  were  not  void,  and  the 
d^tendants  faUed  to  show  that  the  Judgment 
was  emmeiRtB  m  Improper.  It  follows  tbat 
tbe  finding  of  tbe  trial  Judge  was  correct,  and 
tbat  be  was  rlgbt  bi  refusing  to  grant  a  new 
trial  Judgment  afflrmad.  AU  tbe  Jastlces 
concnzxing. 


CITY  COUNCIL  OF  DAWSON  v.  DAWSON 

WATERWORKS  CO. 
(Supreme  Court  of  Georgia.  March  14,  1899.) 

MUK JCIFAJ<  EXPBHI>1TUM8 — COSTBAOT  FOK  WaTKB 

SuFFLT  —  Vaijmtt  —  Elbctiokb  —  Manhbb  or 
Houmro— BOSDBD  Itoebthdnbsb — Estoppbi*— 
Ultba  Ynus  CoHTUCT— Dnuomve  VsnmoT. 

1.  Without  the  iK«liminary  sanction  of  a  popu- 
lar vote,  as  teqaired  by  tbe  constitutioQ,  a  mu- 
nicipal coiporatiou  canaot  contract  for  a  supply 
of  water  on  the  credit  of  the  dtf  fw  a  longer 
period  than  1  year;  and  a  contract  which  by  Its 
terms  is  to  run  for  20  years,  each  year's  supply 
to  be  paid  for  semiannually  from  year  to  yenr, 
IB  operative  from  year  to  year,  bo  long  as  neither 
party  renounces  or  repudiates  it.  (a)  Carters- 
ville  Improvement,  Gas  &  Water  Co.  v.  City  of 
Cartersville,  16  S.  B.  25,  8»  Ga.  083;  Cartera- 
Tille  Waterworks  Co.  v.  Same.  IG  S.  B.  70,  89 
Ga.  689;  Lewis  v.  Lofley,  19  S.  B.  67,  02  Ga. 
804:  Board  Com'rs  HaberBham  Co.  v.  Porter 
Mfg.  Co.,  30  S.  E.  647,  103  Ga.  613,-followed 
and  approved.  Spann  v.  Board,  64  Ga.  498;  Ca- 
baniss  v.  Hill,  74  Ga.  &45,— oyerruled  in  part. 

2.  Is  It  not  absolutely  essential  to  the  valid- 
ity of  en  election  held  under  that  provision  of 
the  constitution  of  this  state  (article  7)  which  de- 
clares that  "no  *  •  •  municipality  ♦  •  • 
shall  Incur  any  new  debt,  except  for  a  temirarary 
loan  or  loans  to  supply  casnal  defiaencies  of  reve- 
nue, not  to  exceed  one-fifth  of  one  per  oentam  of 
the  assessed  value  of  the  taxable  property  there- 
in, without  the  assent  of  two-thirds  of  the  quali- 
fied voters  thereof,  at  an  election  for  tbat  pur- 
pose, to  be  hdd  as  may  be  prescribed  by  law," 
that  there  should  be  an  act  of  the  general  assem- 
bly prescribing  the  manner  of  such  election? 

3.  The  manner  of  holding  such  election,  where 


scribing  the  manner  of  holding  elections  where 
the  debt  proposed  to  be  Incurred  is  not  a  bonded 
indebtedness,  nor  Is  there  any  local  law  express- 
ly authorizing  the  city  couDcil  of  Dawson  to  pre- 
scribe the  method  of  holding  sodi  election. 

5.  Even  If  no  legislation  is  necessary  to  au- 
thorize a  municipal  conwratlon  to  hold  an  elec- 
tion to  determine  whether  a  debt  other  than  a 
bonded  Indebtedness  shall  be  incurred,  an  elec- 
tion held  pursuant  to  an  ordinance  and  notice 
which  does  not  state  the  amount  of  the  debt  to 
be  incurred  will  not  be  suBlcient  to  authorize  the 
execution  of  a  contract  incurring  an  indebted- 
aesa. 

6.  Where  one  enters  with  a  municipal  corpo- 
ration Into  a  contract  which  Is  void  because  op- 
posed to  the  constitntion  and  laws  of  this  state, 
and  contrary  to  Its  settled  puUic  policy,  com- 
plete performance  of  audi  contract  on  the  part  of 
sudi  person  will  not  prevent  the  municipal  cor- 
poration from  pleading  its  want  of  power  or  tbe 
ulegality  of  tiie  contract. 

7.  There  is  nothing  In  tiie  decision  of  this  ease 
when  it  was  here  before  in  conflict  with  tbe  ml- 
inss  now  made. 

8.  The  city  council  of  Dawson  has  a  right  to 
make  a  contract  to  sopply  the  city  with  water 
for  one  year,  provided  there  la  in  the  treasury  of 
the  city  a  sum  sufficient  to  pay  tlwrefor  which 
may  be  lawfully  appropriated  for  that  purpose, 
or  if  such  sum  can  be  secured  by  lawful  taxa- 
tion levied  during  the  year  in  whltit  the  contract 
is  made.  While  a  oMtcact  for  a  longer  «ace 

'  of  time  is  Illegal,  yet  where  the  other  parties  to 
'  such  a  contract  have  complied  with  their  part 
'  by  erecting  a  iriant  at  great  expense  in  order  to 
furnish  the  city  with  water,  the  city  Is  liable 
for  the  amount  stipulated  in  tlu  contract  for 
each  year  tbat  It  received  the  bent^ta  thereof. 

9.  The  evidence  bebig  conflicting  as  to  wheth- 
er, during  the  year  tor  which  compensation  la 
claimed  by  the  water  company  for  water  fur- 
nished to  the  city,  tbe  latter  received  tbe  benefit 
to  be  derived  under  the  contract  in  such  a  way 
as  to  make  it  HaUe  to  pay  tbe  annual  rental 
stipulated  therein,  the  case  dionld  have  been  sub- 
mitted to  a  jury  under  proper  instmctions.  and 
it  was  error  to  direct  a  verdict  for  the  i^Intlfl. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Terrell  county; 
H.  a  Sheffield,  Judge. 

Action  by  the  Dawson  WatOTwoitis  Ona- 
pany  against  the  <Atj  ooundl  of  Dawson. 
Judgment  for  pbUntlff.  Defendant  brings  er- 
ror. Reversed. 

M.  C.  Edwards,  J.  A.  Lalng,  and  Guerry  & 
Hall,  for  plaintiff  In  error.  Hall  &  Wimberly, 
and  J.  G.  Parks,  for  defendant  In  error. 


COBB,  J.  The  Dawson  Waterworks  Com- 
pany brougbt  suit  agalnat  the  city  council  of 
Dawson,  claiming  that  tbe  defendant  was  In- 
debted to  it  in  tbe  sum  of  ?2,000.  besides  In- 
terest, for  water  furnished  during  the  year 
1895  for  tbe  purpose  of  protecting  the  Inhab- 
itants of  tbe  city  against  fire.  At  tbe  trial 
there  was  Introduced  In  evidence  an  extract 
from  the  minutes  of  the  city  council  of  the 
proceedings  at  a  meeting  held  ou  May  10, 
18S6,  which  was  as  follows:  "A  motion  was 
made  and  carried  tbat  the  question  of  incur- 
ring ex[>ense  of  waterworks  be  submitted  to 
the  citizens  of  the  city,  and  tbat  notice  of  an 
election  be  run  la  tbe  Dawson  Journal  Cor 


dence  four  issues  of  tne  Dawson  Jonrnai,  toe 
o£BcIal  gazette  of  the  city  and  county,  for  the 
four  weeks  preceding  June  11,  18S6,  to  wit, 
the  Issues  of  May  13th.  20th,  and  27th,  and 
June  3d,  respecUvely,  showing  the  election 
notice,  which  was  as  follows:  "Election  No- 
tice. Notice  Is  hereby  given  that  there  will 
be  an  election  held  in  the  city  of  Dawson  on 
the  11th  day  of  June,  1880,  to  determine 
whether  the  city  of  Dawson  shall  incur  the 
expense  of  waterworks."  It  was  admitted 
that  at  the  election  held  pursuant  to  this  no- 
tice more  than  two-thirds  of  the  qualified  vot- 
ers of  the  dty  voted  In  favor  of  incurring  the 
expense  of  waterworks.  It  was  also  admitted 
that  the  value  of  the  taxable  property  of  the 
dty  of  Dawson  in  1886  and  each  succeeding 
year  was  over  $1,000,000. 

The  contract  relied  npon  by  the  plaintiff, 
which  was  In  the  form  of  an  ordinance,  ap- 
pearing In  the  Book  of  Ordinances  of  the  City 
of  Dawson,  was  Introduced  In  evidence.  The 
material  parts  of  this  contract  are  as  fol- 
lows: 

Section  231  grants  to  R.  L.  Bennett,  of 
Philadelphia,  Pa.,  his  asaodatea,  their  soccea- 
Bora  and  assigns,  who  are  to  organize  a  com- 
pany to  be  styled  the  "Dawson  Waterworks 
Company,"  the  exduslve  right  and  privilege, 
for  a  period  of  99  years,  to  construct,  main- 
tain, and  operate  a  system  of  waterworks  for 
supplying  Bald  city  and  Its  inhabitants,  and 
for  protection  against  fire,  and  for  domestic 
and  sanitary  and  other  purposes. 

Section  232  grants  authority  to  lay  water 
pipes  and  mains  In  the  streets  and  avenues 
of  said  city,  as  the  same  are  now  open  or 
may  be  extended,  and  to  dig  dltehes  and 
trenches  In  the  streets. 

Section  233  grants  the  right  to  erect  build- 
ings and  tanks,  lay  pipes,  erect  oOier  struc- 
tures, and  make  Improvements  on  lands  own- 
ed and  controlled  by  the  dty,  onept  public 
squares. 

Section  234:  The  said  company.  Its  suc- 
cessors and  assigns,  is  to  build  and  have  in 
operation.  In  18  monthB,  a  complete  and  thor- 
ough system  of  waterworks,  laying  4.8  miles 
of  pipe,  sizes  8.  6,  and  4  inches  In  diameter, 
wHh  reservoir  of  not  less  than  40,000  gal- 
lons capacity,  and  of  siifllc-lcnt  height  to  pro- 
duce a  pressure  on  the  mnlns  such  that,  from 
any  hydrant  located  In  the  principal  streets, 
ft  stream  of  water  will  be  projected  50  feet 
vertically  in  still  air,  through  100  feet  of  fire 
hose  with  a  1-Inch  nozzle  attached.  Said  com- 
pany, or  assigns,  from  completion  of  system  of 
waterworks  untQ  Its  charter  shall  cease,  shall 
be  required  to  furnish  a  suflldent  supply  of 
water  for  the  purposes  before  and  hereafter 
mentioned,  unless  prevented  by  unavoidable 
and  providential  causes.  In  sudi  an  event, 
it  shall  be  allowed  a  reasonable  time  to  make 
repairs.  aM  if,  after  such  reasonable  time 
■ball  have  been  allowed.  It  sbould  atin  tall 


mains  and  pipes,  ana  enlarge  plant  or  sjson 
generally,  to  meet  Increatii^  OemandB  from 
growth  of  dty. 

Section  236:  The  dty  of  Dawson,  in  con- 
sideration of  said  company  gnarantyliig  to  It 
for  the  period  of  20  years,  and  as  lon^  there- 
after as  the  said  company  or  its  sucoessors 
and  assigns  shall  continue  to  operate  the  wa- 
terworks, a  free  and  unrestricted  use  of  Its 
water  in  case  of  fire,  and  for  protection 
against  conflagration,  and  agreeing  to  estab- 
lish at  convenient  places  along  the  line  of  its 
mains  fire  plugs  of  approved  pattern,  not  to 
exceed  SO  In  all,  until  the  corporate  limits  of 
said  city  are  extended,  and  the  populatton  of 
said  city  increases  so  that  there  are  BOO  per- 
sons living  In  said  extension,  after  which  they 
shall  be  increased  proportionately.  If  required, 
and,  as  an  additional  fire  protection,  also  to 
furnish  water  to  fill  the  present  puUlc  da- 
terns,  if  needed,  the  said  water  to  be  used 
exclusively  for  fire  purposes  only,  and  the 
said  vrater  to  remain  the  property  of  the  said 
company,  except  In  case  of  fire,  obligates 
Itself  to  pay  to  the  said  company,  or  to  such 
tmst  company  aa  the  Dawson  Waterworks 
Company  may  elect  or  decMe  vpaa  aa  the 
trustee  for  Its  bonds,  the  sum  of  $2,000  an- 
nually for  20  years.  In  semiannual  payments 
of  $1,000  each,  on  the  Ist  days  of  January 
and  July  of  each  year,  the  first  payment  to  be 
made  on  such  of  said  days  as  occur  after  the 
completion  of  said  works  as  provided  In  sec- 
tion 234  of  this  ordinance;  and  in  case  said 
dty  shall  not  have  suffldent  funds  at  any 
of  such  times  to  make  said  payments,  or 
for  any  cause  does  not  pay  said  money  at 
times  fixed  as  aforesaid,  then  in  that  case 
warrants  shall  be  Issued  on  the  city  treas- 
tirer  in  favor  of  the  company  (or  the  amount 
due. 

Section  237:  The  conndl  shall,  and  they 
are  hereby  required  to,  make  provision  each 
year  for  the  payment  of  $2,000.  as  provIdoJ 
in  the  foregoing  sccUcm.  by  levying  a  tax  suf- 
ficient for  that  purpose  npon  the  taxable  prop- 
erty of  the  dty. 

Section  238:  The  company  and  Its  snoces- 
sors  and  asslgna  is  granted  the  right  to  make 
reasonable  rates  and  regulations  for  the  gov- 
ernment of  private  consumers  in  the  use  of  Its 
water;  and  to  charge  such  rates  for  Its  use 
as  It  may  from  time  to  time  establish:  pro- 
vided, the  rates  charged  per  annum  shall  not 
exceed  those  named  In  the  schedule  attached, 
which  schedule  is  ImmaterlaL 

Section  239:  In  consideration  of  said  com- 
pany agreeing  to  furnlah  water  to  the  public 
munidpal  buildings,  and  farther  agreemg  to 
furnish  water  to  two  public  fountains  of  me- 
inch  nozzle  each,  the  city  of  Dawson  obtlgates 
Itself  to  remit  to  said  company,  its  saccesson 
and  assigns,  any  and  all  license  fees,  taxes, 
dues,  and  charges  which  mi^  at  any  time 
hereafter  be  levied  or  assessed  by  said  city 


Kiven  to  a  cbartw  to  be  granted  by  the  leg* 
Islatnre  of  the  state  to  said  Bennett  and 
bla  associates,  and  their  succenors  or  asdgns, 
OT  to  be  obtained  hy  them  ni^er  the  gra- 
eral  Inawporatlon  laws  of  said  state,  In- 
oorporatlns  them  Into  a  body  politic,  to  be 
known  as  the  "Dawson  Waterworks  Oom- 
pany,"  and  granting  said  company  the  exdn- 
•iTe  Tight  to  contract  etc.,  as  h«eln  stated. 

Section  241  provides  that  the  ordinance  shall 
be  mutually  binding  upon  the  dty  of  Dawson 
and  R.  L.  Bennett  and  associates,  uid  the 
company  to  be  organised,  and  to  have  the 
Hune  force  and  effect  as  a  contract  between 
the  respectlTe  parties  as  If  drawn  In  the  form 
of  a  contract  and  signed  by  the  oontractliv 
parties. 

Date  of  ordinance,  February  21, 1890. 

It  was  shown  that  B.  Bennett  and  his 
associates  were,  snbMqnent  to  the  ezecntUm 
of  the  contract.  Incorporated  ui^r  the  name 
of  the  Dawson  Waterworks  Company.  It 
was  admitted  that  the  only  fire  which  occur- 
red In  the  dty  during  the  year  1805  occurred 
on  the  lAth  of  February.  There  Tras  evi- 
dence that  the  city  authorities  had  acc^ted 
the  woriEs  which  were  bunt  by  the  Dawson 
Waterworks  Oonqnny,  and  that  tiie  same  OMt 
about  940,000;  that  during  the  year  1806 
the  waterworks  company  had  maintained  the 
system  In  conformity  to  the  contract,  and 
were  ready  at  all  times  to  supply  the  quanti- 
ty of  water  and  the  pressure  reqnhnd  by  the 
contract  It  also  appeared  that  at  the  fire 
above  refwred  to,  water  from  the  hydrants' 
of  the  waterworks  company  was  used  In  ex- 
tinguishing the  lire,  and  that  the  mayor  and 
other  city  officials  were  present  at  the  Are, 
and  assisted  In  eztlngnlahlng  the  same  wlQi 
the  watw  drawn  from  the  system  of  the  wa- 
terworiu  company.  It  was  shown  that  In 
December,  1804,  the  city  anthoritiea  passed 
a  resolution  declaring  their  intention  to  ahan- 
dtm  the  contract,  and  that  notice  of  such  In- 
tention was  given  to  the  company.  There 
was  also  evldenee  offered  from  which  It 
might  be  Interred  that  during  the  year  ISOfi 
the  city  maintained  a  flre  departmiait  as  It 
had  existed  In  tonaer  jean,  and  that  It  waa 
the  duty  of  the  officers  and  members  of  such 
departm«it  to  attend  all  fires,  and  use  a]M>U- 
ances  placed  In  their  hands  by  the  dty  to 
extinguish  the  same;  that,  without  the  water 
furnished  by  the  waterworks  company,  such 
flre  department  would  be  useless.  There 
was.  however,  evidence  that  some  of  the  offi- 
cers of  tbe  city  understood  that  they  had  no 
authority  to  use,  during  the  year  1605,  tbe 
water  furnished  by  the  waterworks  company 
to  extinguish  flres.  Different  members  of  the 
flre  companies  recognbed  the  dty  were 
called  as  witnesses,  some  testlfyli^  to  the  ef- 
fect that  they  had  never  received  any  Infor- 
mation as  to  a  change  in  their  status  towards 
tbe  dty,  or  tu  their  duties  In  reference  to 


by  the  deftedante  that  the  efforte  of  the  dty 
officials  to  extinguish  the  flre  on  the  occashm 
above  referred  to  were  purdy  voluntary,  and 
not  In  any  way  IntMided  by  them  as  a  recog- 
nltlm  of  an  existing  contract  between  the 
dty  and  the  waterworks  company.  Tbe 
court  directed  the  Jnry  to  retom  a  verdict  in 
fiivor  of  the  plaintiff  for  the  amount  sUed  for, 
with  Interest,  and  the  defendants  excited. 

1.  The  present  cinutltntlon  of  the  state  ^o- 
vldes  (article  7,  |  7,  par.  1):  "The  debt  here: 
after  Incnrred  1^  any  county,  mnnldpal  cor- 
poratlrai,  w  political  dtvldm  of  this  state,  ex- 
cept as  in  this  constltntkm  provided  for,  ahall 
not  occeed  seven  per  centum  of  the  assessed 
-ralue  of  all  the  taxaUe  pn^terty  therein,  and 
no  sodi  conn^,  munldpaltty,  <a  division  shall 
Incur  any  new  debt,  exc^t  for  a  temporary 
loen  or  loans  to  siqtply  casual  defldendes  at 
revenue,  not  to  exce^  one-fifth  of  one  per 
coitum  of  the  assessed  value  of  taxable  iirop- 
erty  therein,  without  tbe  assent  of  two-thlrda 
of  the  qualified  voters  thereof,  at  an  dectlon 
for  that  purpose,  to  be  held  as  may  be  pre- 
scribed by  law;  but  any  dty.  the  debt  of 
which  does  not  exceed  seven  per  centum  of 
the  assessed  value  of  the  taxable  pmpeety  at 
the  time  of  the  adoption  of  this  constitution, 
may  be  auttiorlaed  by  law  to  Increase,  at  any 
time,  the  amount  of  said  debt,  three  per  cent- 
um upon  such  assessed  valuation."  C^v.  Oode, 
i  S603.  Tbe  contract  in  the  present  case  pro- 
vides for  annual  payments  of  q»eclfled 
amounts,  to  c(mtlnue  daring  a  iwriod  of  20 
years;  uid  the  question  arises,  Is  such  a  con- 
tract the  Incurring  the  dty  authorities  of 
a  debt,  within  the  meaning  of  0ie  clause  of 
the  conatltutlon  above  quoted,  so  as  to  ren- 
der the  contract  Invalid,  unless  the  same  shall 
have  been  sanctioned  by  a  voto  of  two-tblrda 
of  the  qualified  voters  of  the  dty  at  an  elec- 
tion held  for  tbat  purpose?  In  the  case  of 
Ford  V.  City  of  OartersvlUe,  84  Ga.  21S,  10  S. 
B.  732,  and  in  the  case  of  Lott  v.  01^  of 
Wayerosa,  84  Ga.  681, 11  S.  B.  668,  a  similar 
questlm  waa  raised,  but  not  decided  by  thtai 
court,  because  the  facte  of  those  cases  did  not 
require  an  adjudlcatton  of  the  question.  Tbe 
same  question  arose  In  the  case  of  Cartens- 
vllle  Improvement,  Oaa  &  Water  Co.  v.  Cltj 
of  Cartersville,  80  Ga.  68S,  16  a  E.  26,  and 
•wu  then  decided.— it  being  there  hdd  that 
"without  the  prdhnUiary  sanction  of  a  popu- 
lar vote,  as  required  by  the  constitution,  a  mn- 
nldpal corporation  cannot  contract  for  a  sup- 
ply of  gas  on  the  credit  of  the  dty  for  a  long^ 
er  period  than  one  year;  and  a  contract  which 
by  Its  terms  is  to  run  for  twenty  years,  each 
year's  supply  to  be  paid  for  quarterly  during 
the  year,  la  operative  from  yesr  to  year  only 
BO  long  as  neither  of  the  parties  renounces 
or  repudiates  It"  This  ruling  waa  followed 
In  the  case  of  OartersvlUe  Waterworks  Co. 
V.  Same,  89  Oa.  680. 16  S.  B.  70.  The  present 
case  having  been  ordered  by  the  court  to  be 


court  <ai  the  question  as  to  wliat  was  meant 
by  tbe  word  "Odir*  in  the  elaiue  of  the  cod- 
Btttntlon  abon  qnoted.  Under  this  permlsston 
tbe  dedskHu  epediUy  biotight  under  review 
are  Spun  t.  Board,  64  Oa.  496;  Gabantae 
Hm,  74  Ga.  SftS;  Gartenrrflle  Impiovement, 
Gaa  ft  Water  Oo.  r.  Ctty  of  QutersTlUe,  80 
Oa.  68S,  16  &  a  125;  CartenTlUe  Waters 
works  CD.  T.  Same,  89  Ga.  689.  16  8.  B.  70; 
Lewis  T.  Lofley,  92  Ga.  804.  IS  S.  E.  S7,  and 
Board  Ctun'ra  Habersham  Ok  r.  Porter  Mfg. 
Co.,  US  Qa.  613.  80  8.  E.  647.  We  are  tbas 
to  deal  with  Oie  question  now  before  ns  In 
aa  respects  as  If  It  was  before  tbls  court  for 
tbe  first  time,  no  mllng  heretofore  made  be- 
ing abmsMxij  binding  upon  us. 

In  order  to  detomlne  what  was  the  purpose 
of  the  framers  of  the  constitntloii  In  placing 
the  proUbiaoD  contained  tn  the  section  above 
quoted  upon  the  Tarlons  sobovdlnate  pcriUtieal 
dhrMona  <tf  flie  state,  and  therefore  what  they 
tatsnded  to  prohibit  under  the  name  of  *Vebt*' 
It  Is  neceasaiy  to  take  Into  consUleratl<m,  not 
only  that  clause  upon  which  a  oonatmctlon 
Is  Invoked,  bat  also  all  the  provisions  of  ttie 
consUtntloo  relating  to  the  same  subject-mat* 
t«T,  as  wdl  as  others  relatli^  goiaally  to  tbe 
matber  of  piAllc  debt.  All  of  these  are  em- 
braced in  artkle  7  of  the  constltotlon  (dv. 
Code,  H  6882-6S05).  This  article  deals  with 
the  sabjects  of  'ilnanee,  taxation,  and  public 
debt.**  The  powers  of  tasatlmi  aver  the 
whole  state  whldi  can  be  exercised  by  the 
general  assembly  are  limited  to  certain  Q»e- 
dBc  pnrposes,— support  of  government  and  pob- 
Ilc  InstltntlonB,  payment  <tf  the  pnbUc  debt 
sni^Bdon  €t  tasarreetlon.  repellhig  of  Inva^ 
Stan,  defense  of  the  state  In  time  of  war.  and 
peosloni  fbr  soHUers  and  widows  of  deceased 
soMters  who  served  In  the  Confederate  aniVr, 
The  power  to  delegate  to  counties  the  right 
to  levy  a  tax  Is  restricted,  so  that  a  county  can 
Dever  be  anthorlzed  to  Impose  a  public  bnr- 
den  upon  Its  Inhabitants,  except  for  education, 
expense  of  pubUe  bulldl^s  and  bridges,  main- 
taining and  snppOTtlng  pilscmera,  payment  <tf 
jurors  and  conmers,  and  for  Utlgatlon.  qnar* 
antlnc,  roads,  expenses  of  courts,  support  ot 
paupet^  and  payment  of  debte  existing  at  the 
time  of  the  adoptI<m  of  the  constitution.  Bven 
Hw  state  Itself  Is  prohibited  fnnn  Incurring 
any  debt  except  to  supply  casual  dciSden<Hes 
of  revalue,  to  repel  Invasion,  to  suitress  In- 
surrection, to  d^end  Itself  In  time  of  war,  and 
to  p^  the  pot^e  debt  oMtaig  at  the  time 
of  the  ad<4rtlon  of  the  constttutlon.  Tlie  state 
cannot  ^edge  Its  credit  to  any  poson  or  cor- 
poration, and  hi  not  allowed  to  become  a  joint 
owner  or  stoAhoMer  In  any  company,  asso- 
ciation, or  corporation.  Tbe  tranded  debt  of 
the  state  can  never  be  Increased,  exo^  to 
repel  Invasion,  suppress  Insurrection,  and  de- 
fend tiie  state  In  time  of  war.  It  Is  expressly 
dedaced  that,  when  any  public  property  of  the 
state  Is  sold,  tlie  proceeds  of  tiie  sale  shall  be 


any  banded  debt  FZovlsMm  Is  made  for  a  nnk- 
Ing  fund  to  pay  off  and  rettoe  the  bonds  of  tbe 
state  which  bad  not  matured  when  the  oonsti- 
tutton  was  adopted.  In  addition  to  the  da  use 
above  Quoted  In  reference  to  taaartag  new 
debte  by  FPn*>^f1r*'  corpontltHis,  tbe  f oDowtng 
provtelons  an  to  be  locked  to  In  deteradnlBg 
the  question  now  under  conslderattoa:  **Aay 
county,  mnnMpal  corpoiatton,  or  poUtieal  di- 
vision of  this  state,  which  shall  Incur  any 
bonded  Inddbtodneas  unds  Ibe  provWcms  of 
this  contttstlOB,  Shan,  at  or  before  the  time 
of  so  doing,  provide  tor  tite  assessment  ud 
otHIectkra  of  an  annual  tax,  sufflctent  in 
amoont  to  pay  the  prtodpal  and  inteMt  at 
said  debt  wlthta  thirty  years  from  the  date  of 
the  Incurring  of  said  Indebtednesa."  Cfv. 
Code,  I  6894.  "Municipal  corpnatlfnu  duiD 
not  Incur  any  debt  untfl  provision  tberefm 
Shan  have  been  made  by  the  nnmldpal  gov- 
ernment" Id.  S  B897.  We  are  to  detemnne 
what  waa  the  Intentkm  of  the  Camera  of  tbe 
constitution,  aa  well  aa  what  waa  the  acfaeme 
cC  government  tiiey  aoui^t  to  pot  Into  o|ieta> 
tlen.  so  tar  aa  it  relates  to  the  power  of  the 
puhUc  anthoAtlea  to  Incur  d^ta  In  behalf  ot 
the  public.  This  must  be  derived  from  tbe 
various  provtsions  ot  tbe  tnstrumrat  Itself, 
read  In  the  light  ot  antecedent  and  coucurrent 
public  history.  AU  of  these  provMons  whMi 
are  material  to  the  question  now  under  con- 
sideration have  ettbor  been  quoted  or  referred 
to  In  such  a  way  as  that  their  lnq>OTt  can  be 
dearty  aseertulned.  It  Is  not  csdy  proper,  but 
It  is  oar  duty,  to  consider  any  and  all  fketo 
and  drcumstancee,  connected  with  tbe  public 
affairs  of  ttie  state,  which  win  throw  any  U^t 
upon  the  question  of  the  Intention  of  tbe  Cram- 
ers of  tbe  coostltotlon  In  reterence  to  the  mat- 
ter now  under  conaide ration.  It  Is  a  matter 
of  pubUc  history  that,  at  tbe  ttme  flmt  this 
constttutioa  was  framed  by  tbe  conrentloD 
and  adopted  by  the  pei^le,  tben  waa  an 
outstanding  pobUe  debt  whldi  the  atate  bad 
eontmcted  for  various  purpoeea.  Tbere  wae 
towns  and  cities  In  the  state  burdened  with 
debta  which  bad  been  coatractod  by  the  pnbHc 
authorltiefl  of  these  corporations,  and  the  man- 
ifest tendency  waa  rather  to  the  Inereaae  <tf 
this  dass  of  public  burdens  than  otherwise. 
There  were  p<riltlcal  dlrlrions  in  tbe  state 
where  the  people  were  so  burdened  by  d^ns 
created  by  tbe  pnbhc  antiiorltles  tiiat  It  was 
dearly  apparent  tiiat,  unless  some  check  was 
placed  upon  the  power  of  the  govendns  au- 
thorities to  tncnr  debts,  tbe  rates  <tf  taxatloa 
which  would  be  rcqalred  in  the  futura  to  meet 
the  debta  would  be  rulnoua  It  was  also  a 
matter  of  public  hhrtory,  and  ft  a^ears  ta 
the  constitution  itsdf.  that,  a  few  years  before 
the  constHuHoD  was  adopted,  there  had  beon 
an  attempt  to  Impose  upon  the  state  a  debt 
which  bad  never  been  legally  auQiorlsed,  and 
that  the  state  had.  In  the  exerctee  of  ite  sot- 
ereign  authority,  declared  that  such  debt  was 


same,  or  my  part  ttaereof. 

Tal^g  into  reTlew,  aa  tlie  ftanwn  of  tlw 
constitution  did.  tbe  condition  oC  tte  ptrtdlc 
debt  of  the  state,  and  tbe  oonlltUm  of  tte  pnb- 
11c  debt  of  die  Tarloiu  aUboidtotc  polttlcal 
divisions  of  Hie  state,  nothliig  oan  be  plainer 
than  that  tbe  power  to  create  debt,  bicur  U- 
ablUtloB,  and  te^oae  bnrdena  to  be  dlicborged 
In  the  fotare  waa  Uable  to  be  ffcoasly  abnaed. 
If  tbe  flume  eUated  wttboot  rsitrlctlona,  dtbcv 
In  tbe  hands  of  the  general  aaaembly  or  the 
authorities  of  the  snbocdlaate  pobUc  corpora- 
tions of  the  stale.  In  tbe  Hgfat  of  aU  these 
facts,  what  la  meant  by  ttie  TarlonB  pnrrl- 
fdoDs  of  the  consUtntlon  -we  have  above  re- 
ferred to?  What  wn  Ite  liim  to  be  followed 
in  the  fntnre  In  Kgard  to  the  puMie  debt 
of  the  Btate  Itaelf?  Nothing  can  be  dearer. 
The  piddle  debt  of  tbe  state  must  not  be  bi- 
creaaed  for  any  pmpose,  except  those  few 
above  mentioned.  No  new  boads  sball  ever 
be  taoed,  except  for  ttieae  pnrpoaes,  or  to 
take  tbe  place  of  exlattaff  bonds  that  have 
matived;  and  tl^  raUroada  and  other  proj)- 
erty  owned  the  state,  whcaiever  It  was 
deemed  beat  to  aeU  any  part  of  the  same,  must 
be  tiaed  to  redoce  this  bonded  debt,— the  pro- 
ceeda  of  tbe  sale,  whenever  there  was  a  sale, 
being  required  to  be  paid  open  ttie  public 
debt.  It  la  tme  that  the  state  has  plenary 
powr  to  tax  In  order  to  pay  the  debt,  but  It 
la  obvious  that  It  was  the  Intention  of  the 
makers  of  tiie  constitution  that  the  taxii^ 
power  Aoald  be  ao  used  that  this  burden 
shOTild  be  at  some  time  In  the  future  finally 
dtacharged.  The  state  was  not  to  be  a  per- 
petual Interest  payli«  debtor.  Hie  provision 
relating  to  the  proceeds  of  the  sale  of  public 
property  and  those  creating  the  staking  fund 
demonBtrated  l^at  it  was  Intended  that  theic 
should  be  a  time  when  the  state  woidd  be 
free  tmn  debt  Not  only  was  It  die  inten- 
tion of  tbe  framers  of  this  Instniment  ttiat 
thhi  debt  should  fee  paid,  but  tt  was  equally 
their  Intention  diat  no  new  debt  should  be  In- 
curred by  lift  state,  except  for  the  purposes 
heretofore  referred  to.  In  brief,  tbe  state 
was  in  debt,  and  the  conatttstion  recognleed 
this  &et  The  rule  laid  down  for  the  future 
was:  Pay  the  debt,  and  Ineur  no  new  obli- 
gation. The  state  must  not,  In  the  fntnre, 
engage  In  any  work  of  Internal  Improvement, 
excqrt  Ihoac  of  a  pardy  governmental  nature. 
The  varloua  departmente  of  govemmoit  must 
be  supported  from  yeiir  to  year  by  taxation, 
and  mdy  In  two  insbinoee  Is  flie  state  andi(ss 
lied  to  Incur  a  ^bt,— the  one,  ivhea  It  may 
be  necessary  to  defend  Hself  when  atteCked 
either  by  a  ttorelcn  enemy  from  without  or  a 
dffluestic  many  from  wttbln;  and  the  other, 
la  case  it  was  neceeaary  to  make  a  loan  to 
Bnpply  a  casual  deficiency  bi  die  treasury, 
and  the  amount  at  snch  loan  Is  expressly 
limited.  It  was  not  contemplated  that  It 
would  ever  be  neceesary  for  the  state  to  la- 


In  the  case  of  the  subordinate  pifldte  eozpoa- 
tions  of  tte  state,  it  waa  seen  that  la  the 
fntnre,  as  these  otnporatians  grew  In  popria- 
tion,  tt  be  best  to  penult  them  to  Im- 
enr  debte  in  some  fantenoes,  rather  ttain  to 
hnpeae  190s  the  people  nsMent  therein  a 
heavy  burdaa  of  taxation  for  any  one  year. 
There  are  many  things  whlOh  are  needed  by 
municipal  coiporations  wMcA  the  state  would 
never  need,  and  therefore  tbe  fact  that  It 
wonW  be  wisest  somettmee  for  municipal  cor- 
poratknn  to  mamfiy  tbemsrivee  wttb  these 
needed  ttilngB  by  borrowing  money  was  rec- 
ognised by  the  framers  of  tbe  censtttutlm, 
and  they  did  not  entirety  deprive  these  mb- 
ordlnate  pribHc  ooififfatkmB  -ef  flie  poww  to 
Incar  debts,  bnt  limply  preeoribed  tkiat  the 
debt  shoald  be  Incnrred  In  a  given  way,  after 
the  conssBt  of  the  peoirie  had  been  obtabied, 
and  that,  when  inonrrad,  tt  ahoifld  not  exceed 
a  obtain  percentage  npoo  the  asanwaod  villae 
of  tbe  taxable  property  embsaced  within  Its 
Ihnlta. 

The  power  of  a  mniddpallty  to  taicv  a  debt 
Is  hedged  aronnd  with  andi  ttfegaasds  tbat 
It  Is  not  iffobabte  that  tiie  cea^ons  hnpoaed 
can  be  complied  with  unless  It  is  manifest 
tiiat  the  ptnpoae  fOr  which  die  debt  Is  to  be 
Incurred  Is  a  pn^er  one,  and  that  the  amount 
of  the  debt  Is  smdi  that  the  tax  required  to 
discharge  It  woald  not  be  tnueaaonable  and 
burdensome.  White  these  oorporathniB  were 
not  deprived  entirety  of  the  power  to  Incur 
ddHs,  as  is  die  Btate,  the  same  oontedUng 
idea  in  reference  to  indebtedness  by  the  state 
Is  apparent  in  regard  to  indebtedness  by  these 
mbordlnate  ccwporatloiv;  that  Is,  tbat  tha» 
b  to  be  no  idaa  by  wbltib  a  drtrt  is  to  be  pei> 
petually  carried  1^  comities  and  cities.  Mu- 
nicipal corporations  cannot  Incur  a  debt  un- 
til they  provide  fbr  paying  the  same,  and 
cannot  Incur  a  bonded  debt  biDsbb,  "at  or  be- 
fore the  ttme  of  so  doing,"  pmvislan  Is  made 
"for  the  assessment  and  collection  of  an  an- 
nual tax  sufficient  In  amount  to  pay  the  prin- 
cipal and  Interest  of  said  d^M  within  flilrty 
years  from  the  date  of  die  incnrrlng  of  said 
Indebtednesa"  The  puepose  mairitested  la 
the  section  of  die  constltntion  from  whldi  fhe 
above  quotatlan  te  taken  is  that  die  llabfltty 
upon  the  municipal  corporation  growing  out 
of  the  tocarrlng  of  a  bonded  debt  tibexdd  be 
met  by  an  aecmnnlatlon  made  up  of  earns 
taken  from  tbe  taxpayer  In  anmial  imrtall- 
ments.  They  may  postpone  die  payment 
tbe  principal  at  die  debt  1  year,  2  years,  w 
even  to  the  limit  of  80  years,  but  no  further 
can  they  go;  and  no  matter  irtiat  be  tbe 
Iieriod  fixed  by  die  mnnldpallty.  In  Ite  dis- 
cretion, hi  which  the  bonds  are  to  be  iwld, 
and  no  matter  when  tbe  bonds  mature  within 
this  poiod,  the  terms  of  the  eonstttathm  are 
mandatory.  There  Shall  be  each  year  levied 
a  tax,  which  diall  be  sufficient  la  ■mevnt 
to  iny  tbe  Interest  d«e  during  tbe  eurrmt 


nuke  ft  smUng  fund  wblcta  07  the  end  of 
the  bond  period  will  be  BufiOdent  to  discharge 
^  entire  principal  of  the  debt.  To  lUns- 
tnte:  It  60  bonds  are  Issued,  «ie  maturing 
each  year  during  a  period  of  29  years,  and  all 
of  the  balance  maturing  at  the  end  of  SO  years, 
there  must  be  a  tax  lerled  each  year  which 
shall  be  sufficient  In  amount  to  pay  the  Inter- 
est falling  due  during  the  current  year  on  all 
4]nmatured  bonds,  and  to  pay  off  the  principal 
and  Interest  of  the  bond  mataring  that  year, 
as  well  as  to  raise  a  sum  which,  going  Into  a 
slttkli^  fund,  and  being  added  to  each  year, 
will,  with  Its  accumnlatloDB,  under  proper 
management,  produce  an  amount  aufflclent, 
at  the  end  of  the  80  years,  to  pay  alt  the 
principal  of  all  the  bmids  falling  due  at  that 
time.  The  controlling  Idea  la  that,  so  far  as 
the  ta^qmyer  Is  concerned,  he  Is  to  contribute 
his  proportion  annually,  whether  it  go  directly 
to  the  creditor,  or  whethw  It  go  Into  the  hands 
of  the  public  officers,  to  be  held  In  trust  for 
the  creditor^  to  be  paid  to  him  when  the  debt 
matures.  As  has  been  said,  no  municipal 
■corporation  can  Incur  a  bonded  debt,  except 
one  that  Is  to  mature  within  30  years  from 
4ts  date,  and  to  be  paid  off  and  discharged 
within  that  time.  It  Is  true,  as  has  been 
-stated,  that  a  municipal  corporaticm  may  In- 
cur a  debt  other  than  a  bonded  debt,  and  the 
constitution  recognises  that  it  may  <U>  so;  but 
It  does  not  say.  In  terms,  how  long  such  debt 
may  run,  nor  ttiat  It  shall  be  provided  for  by 
annual  taxation.  But  Is  not  this  necessarily 
to  be  Inferred?  If  the  ctmstltutltm  Is  so  pre- 
-dse  and  particular  In  Its  terms  in  dealing 
with  the  subject  of  bonded  Indebtedness  by 
a  municipal  corporation,  would  It  be  reason- 
able to  say  that  the  municipal  cwptHrations  are 
to  have  more  latitude  In  incurring  debts  of 
less  dignity?  If  the  bonded  debt  the  con- 
tract by  qwdalty,  the  contract  under  seal,  is 
to  be  discharged  by  annual  contributions 
within  a  fixed  period,  la  It  not  necessarily 
to  be  presumed  that  It  waa  Intended  that 
the  simple  contract,  the  promissory  note,  and 
the  open  account  must  be  provided  for  In  a 
similar  way.  and,  If  differing  at  all  In  Its 
duration,  from  the  time  of  ctmttactlng  to  ma- 
turity, should  be  less  than  that  allowed  for 
the  bonded  debt? 

The  authority  of  the  general  assembly  to 
confer  upon  municipal  corporations  the  power 
to  tax  Is  restricted,  but  it  exlsto  to  the  extent 
that  a  municipal  corporation  may  be  author- 
ised to  levy  taxes  for  any  purpose  which  is 
purely  public  and  municipal  In  Its  nature. 
That  a  municipal  corporation  may  exercise 
the  power  of  taxation  for  the  purpose  of  pro- 
viding its  InhaUtants  with  water  for  domestic 
use.  as  well  as  to  provide  the  city  with  water 
to  protect  the  Inhabitants  from  fire,  Is  the  set- 
tled law  of  this  state,  and  Is  not  questioned 
In  the  present  case.  Frederick  v.  Caty  of  Au- 
gusta. 5  Ga.  661;  Mayor,  etc,  r.  Cabot,  23  Ga. 


by  bufldmg  Itself  the  woifcs  necessary  tor  the 
purpose,  or  1^  making  a  contract  with  other 
persons  to  supply  the  same.  In  Lott  t.  (Sty 
of  WaycrosB,  supra,  this  court  held  tliat  a 
municipal  cwporatton  could  contract  an  In- 
debtedness  for  supplying  lights  to  a  town 
without  submitting  the  question  to  a  rote  of 
the  people.  That  case  was  deallnc,  It  la  true, 
with  a  contract  which  was  to  nut  for  a  term 
of  10  years;  but  all  that  the  court  beld  was 
that  If  the  amount  stipulated  to  be  paid  an- 
nually was  paid  durUig  the  year  in  which  fbe 
service  for  which  the  municipal  o(Hp<aattoD 
contracted  was  i>erformed,  no  Indebtednes 
was  Incurred  by  the  town.  Justice  Bland- 
ford,  In  Uie  iqibilaii  In  tiiat  caae^  says: 
"Whether  this  contract  Incurs  an  indebted- 
ness which  Is  required  to  be  submitted  to  the 
voters  of  the  town  under  the  consUtntt<m  it  is 
not  necessary  for  us  now  to  dedde.  It  may 
be  that  the  question  may  never  arisen  even 
under  this  contract  If  the  sum  stipulated  to 
be  paid  azmually  for  tiie  supply  of  ll^ta  It 
paid  as  It  becomes  due;  and  If  this  is  a  rea- 
sonable e^ense  to  be  incurred  by  tlie  d^, 
and  we  do  not  see  why  it  Is  not  then  the 
question  wlU  never  arise.  Should  Qte  dty 
make  default  of  paymoit  then  the  qneatiaa 
ml^t  arise,  and  It  would  have  to  be  dedded 
whether  ttUs  was  such  a  contract  as  imposed 
upon  the  dty  an  Indebtedness  such  as  ts  con- 
templated by  the  constitution  to  be  aabmltted 
to  the  peoi^e.  'Snffldent  unto  the  day  is  the 
evU  thereo&'  Let  the  light  shtoe  tai  Way- 
cross."  That  case  cannot  be  used  as  an  au- 
thority to  uphdd  as  valid  the  contract  nnder 
conslderatloa  in  the  present  case,  ooept  to 
the  «Etent  that  If  the  waterworks  company 
In  any  year  compiles  with  Its  contract  and 
furnishes  water,  and  the  dty  uses  Ote  water, 
and  thus  recdves  the  benefit  of  the  contract 
It  can,  and  ought  to^  pay  for  the  service  out 
of  the  taxes  levied  during  the  year  in  whldi 
the  water  was  used.  The  only  effect  of  the 
ruling  In  that  case  was  that  no  *'debt"  vrirh- 
tn  the  meaning  of  that  term  as  It  la  nsed  in 
the  constitution,  Is  Incurred  by  a  municipal 
corporation  for  a  current  expense  of  this  char- 
acter. If  the  liability  growing  out  of  the  trans- 
action can  be  discharged  by  the  paymmt  of 
mon^  raised  bj  taxatkm  during  the  cnrvent 
year. 

The  word  "debt"  is  defined  in  various  wa^ 
According  to  the  Standard  DletliHiary,  it  la 
"that  which  one  owes  to  anothv;  aoy  mon- 
ey, goods,  or  service  that  one  Is  bound  to  pay 
to  anothw;  a  pecuniary  due."  "A  thing 
owed;  obligatton;  llablUty."  Webst  EMct 
"A  liquidated  d«nand;  a  sum  of  money  due 
by  cvtaitt  and  egress  agreemeot.**  And. 
Law  Diet;  3  Bl.  Comm.  164.  "AB  that  is 
due  a  man  under  any  toaa  of  obllgattan  or 
promise."  Bonvler.  From  the  for^tolng  def • 
tuitions  It  Is  apparoit  that  the  word,  what 
taken  In  a  broad  and  comprehensive  sense,  In- 


tlon  iB  undertaken,  and  continues  nntll  dts- 
chazged  paTment.  Tberefoie,  In  thb 
Inoad  and  cimiprehenslTe  Benie,  If  mj  time 
elapus  between  tlie  performance  of  the  mtt- 
Ice  on  the  one  hand,  and  the  payment  of  the 
mon^  or  thing  of  value  which  the  contract 
for  that  service  calla  for  on  the  other,  the  re- 
lation of  the  parties  to  each  other  will  be  Uiat 
<a  debtor  and  creditor,  and  the  thing  which  Is 
owed  by  one  to  the  other  will  be  a  debt  If 
the  word  "debf  *  Is  to  be  given  this  meaning 
in  the  clause  of  the  constitution  now  under 
consideration,  then  no  officer  of  any  public 
coTporaticm  is  authorised  to  imrchase  for  ttie 
public  any  article^  no  matter  how  small  and 
trifling,  unless  payment  for  the  same  Is  made 
in  cash  at  the  time  tlie  article  is  delivered, 
and  no  article  of  necessity  In  the  administra- 
tion of  the  vulons  public  offices  in  counties 
and  dtles  in  this  state  can  be  ordered  to  be 
paid  for  at  any  time  in  the  future,  no  matter 
bow  diort  the  time  mi^  be  between  the  order 
for  the  goods  and  the  dellvei?  of  tba  same. 
Was  It  the  intentimi  of  Uie  fnmers  of  the  con- 
stitution that  this  strict  construction  should 
be  glTm  to  the  words  that  they  have  used? 
It  Is  a  matter  of  public  history  tliat,  from  the 
very  oripulzation  of  the  flnt  subordinate 
public  corporation  in  this  state,  the  sums  nec- 
essary to  pay  tlie  expenses  Incident  to  tba  aA- 
mlnlstration  of  puUic  business  was  raised  by 
taxation  levied  from  year  to  year  upon  the 
person  and  pnqierty  of  the  Inhabitants.  Pub- 
lic bmilens  of  every  nature  were  divided  into 
annual  snms,  and  wen  discharged  by  annual 
taxes  collected  for  the  purpose.  Almost  with- 
out excqitlon.  this  was,  and  has  been,  tlie  rule, 
not  only  In  regard  to  the  subordinate  imbllc 
corporations  of  the  state,  but  in  regard  to  the 
state  itself.  As  a  general  rule^  public  officras 
are  compensated  by  sums  which  are  paid  an- 
nually; in  other  words.  It  Is  now,  and  has 
alwi^  been,  the  rule  that  salaries  and  all  ex- 
penses of  government  are  paid  by  the  year, 
out  of  taxes  raised  during  the  year  In  which 
the  service  to  be  compensated  was  rendered. 
The  constitution  was  framed  and  adopted  In 
the  light  of  this  fact,  and  it  is  not  to  be  pre- 
sumed that  It  was  intended,  by  the  use  of  the 
word  "debt."  that  an  interpretation  should  be 
placed  upon  It  which  wouI4  have  the  effect 
of  entirely  revolutionising  the  practice  of  near^ 
ly  a  ceotury  ta  relation  to  the  way  In  which 
public  expenses  were  incurred  and  dischar- 
ged. Bspedally  would  this  meaning  not  be 
given  to  the  word  when  the  ctmstitutlon  itself, 
in  one  of  the  clauses  above  quoted,  not  only 
expressly  recc^laes  that  this  is  tlie  method 
of  dealing  with  matters  of  public  expense  and 
public  debt,  but  directly  declares  that  that 
shall  be  the  rule  to  be  followed  as  to  one  class 
of  debts  which  it  authorises  municipal  coipcn 
rations  to  Incur.  "Debt,"  therefore,  as  used 
Id  the  constitution,  Is  to  be  understood  as  a 
liability  which  Is  undertaken,  and  which  must 
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dertaken.  The  purpose  of  the  firamers  of  the 
constitution  was  to  prevent  an  accumulation 
of  liabilities  upon  municipal  c<»ponitions, 
which  could  be  enforced  against  such  corpora- 
tions in  the  futiua  tlie  eompulscny  levy  ci 
taxes. 

The  potiey  of  the  constitution  is  not  only 
against  the  incurring  of  liabilities  to  be  dis- 
charged in  the  future,  for  services  rendered 
concurr^tiy  with  the  liability  Incurred  or  pre- 
vious thereto,  but  it  is  equally  against  the 
incurring  of  a  liability  which  Is  to  be  diadiar- 
ged  In  the  future,  notwithstanding  that  It  de- 
pmds  upon  the  performance  of  some  service 
to  be  rendered  in  the  future.  If  the  character 
of  the  undertaking  la  such  that  he  who  deals 
with  a  municipal  corpraation  can,  under  the 
contract,  In  the  future^  of  his  own  voUtitm,  and 
without  the  consent  and  over  the  protest  ot 
the  authorities  of  the  municipality,  place  upon 
it  a  liability  which  must  be  discharged  by  the 
levy  of  a  tax  in  the  future,  such  an  undertak- 
ing creates  a  debt  within  the  meaning  of  tiie 
constitution  of  this  state,  and  one  of  the  v^ 
(dasses  of  debts  whldi  tiie  ctmstitntional  pro- 
vlslMi  was  made  to  guard  against.  If  tbe  au- 
thorities of  a  municipal  corporation  of  this 
state  are  to  be  allowed  to  anticipate  tax  into 
the  future  the  needs  and  expenses  during  each 
year,  and  to  fix  In  advance  an  amount  tiiat 
Shan  be  paid  for  cnrrrait  expenses,  and  make 
a  contract  under  wbldi  ttie  other  contracting 
par^  has  a  rl^t  thmi  year  to  year,  by  a 
single  performance,  to  put  himself  in  a  posi- 
tion where  he  can  demand  of  the  authorities  a 
discharge  of  the  obligation,  then  It  seems  to  us 
that  the  framers  of  the  constitution  have  done 
only  a  vain  and  idle  thbtg  in  pladng  fn  tta 
fottdam^tal  law  of  the  land  the  clause  now 
nnder  consideration.  Apart  from  the  poUcy 
of  allowing  the  authorities  of  municipal  cor- 
poratlona  to  anticipate  what  should  be  Incur- 
red as  a  current  expense  10, 15,  w  20  years  In 
the  future,  we  cannot  bring  our  minds  to  the 
conclusion  that  such  an  undertaktaig  was  ever 
intended  to  be  anthorteed  by  tiie  framen  of 
the  constitution.  Kay,  more;  we  are  con- 
vinced that  Just  such  undertakings,  the  conso- 
quences  ot  whteh  are  just  as  disastrous  as 
those  oblis^tlons  under  which  a  present  llaUI- 
Ity  Is  Incurred,  were  In  oontonplation  by  the 
framers  of  the  constltntiMi.  and  Intended  to  be 
prohibited  by  tills  provision. 

Taking  into  consideration  all  ot  tbe  provi- 
sions of  tiie  constitution  which  deal  with  this 
subject  of  debts  to  be  Incurred  by  tiie  public, 
and  taking  Into  consideratimi  the  matters  of 
public  history  aliove  referred  to,  we  are 
brought  to  these  conclusions  as  to  what  was 
the  Intention  of  the  framers  of  tiie  constitution 
In  the  matter  ot  debts  to  be  Incurred  by  mu- 
nkdpal  corporati(Hu:  (1)  The  word  **debt"  Is 
not  to  be  omstrued  In  Its  broad  and  unrestrict- 
ed sense  of  a  liability  by  one  person  to  pay 
money  vat  othtx  thing  of  value  to  another.  &f 


ring  tiie  iiaouity,  a  sumcieit  Bum  m  ine  ueaa- 
ury  of  the  city  which  might  lawfully  be  ap- 
propriated to  the  payment  of  the  liability  In- 
curred, <x  it  &  sufilcleut  sum  to  discharge  the 
liability  can  be  raised  by  taxation  during  the 
current  year;  and  such  a  transaction  would 
not  create  a  "deb^"  within  the  meaning  of 
that  word  aa  It  is  used  in  the  constitution.  (8) 
It  was  the  purpose  of  the  oonstltatlon  to  pro- 
vide a  system  of  finance  t<x  snbonUnate  public 
corporations  under  which  thwe  should  be,  each 
year,  contracts  made  for  the  expenses  of  the 
year,  and  these  were  to  be  paid  out  of  moneys 
arising  from  taxes  levied  during  the  year;  that 
Is,  each  year's  «paise  should  be  paid  by  taxes 
levied  during  the  year,  and  no  Item  of  expense 
was  to  be  paid,  except  out  of  the  taxes  levied 
during  the  year  in  which  the  contract  for  such 
expense  was  made.  (4)  Any  liability  which 
was  not  to  be  discha^ed  by  money  already 
In  the  treasury,  or  by  taxes  to  be  levied  dur- 
ing the  yesr  In  which  fbe  contract  under  which 
the  liability  arose  was  made,  Is  a  "debt,"  with- 
in the  meaning  of  the  constitution,  and  cannot 
be  Incnrred  without  the  preliminary  sanction 
of  a  popular  vote,  nnless  it  be  for  a  temporary 
loan  to  snpply  casual  deficiencies  of  revenue. 
If  we  are  correct  In  these  conclusions,  then  the 
cmitract  under  omsiderattim  in  the  pi^sent 
case  created  a  "debt,"  within  the  meaning  of 
the  conatitation,  the  aggregate  amount  of 
which  was  the  sum  of  the  annual  rentals 
therein  stipulated  to  be  paid;  and  it  is  there- 
fore Ul^l,  and  not  binding  except  for  the  first 
year  In  which  the  contract  was  entered  Into, 
and  for  any  subsequent  years  in  which  the 
municipality  sees  proper  to  receive  at  the 
hands  of  the  waterworks  company  the  benefit 
which  the  dly  might  derive  from  the  contract 
Counsel  ft>r  defendant  in  error  earnestly  in- 
sisted that,  as  it  was  determined  by  the  su- 
preme court  of  the  United  States,  In  the  case  of 
aty  of  Walla  Walla  v.  Walla  Walla  Water  Oo.. 
172  U.  S.  1, 19  Sup.Ct.  T7,  that  contracts  of  this 
character  did  not  create  debts,  and  that  this 
dedslon  was  so  well  supported  by  reason  as 
wdl  as  by  the  current  of  American  authority, 
we  should  follow  the  same,  alttaough  It  was 
upon  a  question  on  which  the  declalona  of 
that  court  are  not  binding  upon  tbia  court 
Notwithstanding  the  great  respect  we  have 
for  the  decisions  of  that  court,  we  are  con- 
strained to  disagree  with  It  In  the  conclusiona 
reached  in  the  case  referred  to.  We  cannot, 
without  doing  violence  to  what  we  believe  to 
be  the  manifest  intention  of  the  framers  of 
the  conatitutlon,  follow  the  rulings  made  by 
that  court  and  other  courts  of  respectable 
standing  throughout  the  Union.  That  the  rul- 
ing which  we  make  In  the  present  case  Is  In 
direct  conflict  with  a  decision  of  the  highest 
oonrt  in  the  land,  as  well  as  with  the  current 
of  American  authority  on  the  subject,  is  the 
best  evidence  that  can  be  offered  to  show 
how  strong  oar  convictions  must  be  as  to 


uus  Buie  wnicn  are  anuaea  to  aoove.  in  loe 
case  above  referred  to  the  court  tiad  nnda 
consideration  a  contract  very  similar  to  the 
one  Involved  in  the  present  case,  made  by  the 
city  of  Walla  Walla  with  a  water  company. 
The  charter  of  the  city  provided  that  **the 
limit  of  the  Indebtedness  of  the  city  of  Walla 
Walla  Is  hereby  fixed  at  $50,000."  The  conn 
comes  to  the  coodualon  that  the  aggregate 
amount  to  become  due  under  the  contract  was 
not  to  be  added  to  the  existing  Indebtedness 
of  the  city  In  determining  whether  the  char- 
ter limit  of  Indebtedness  had  been  resjcbed. 
and  that  there  was  no  Indebtednesa  under  the 
contract  until  the  services  therein  proTlded  for 
had  been  actually  rendered.  Mr.  Justice 
Brown,  in  the  opinion,  says;  *There  la  a 
considerable  conflict  of  anthorlty  respecting 
the  proper  construction  of  such  limitations  ta 
municipal  charters.  There  can  be  na  doubt 
that  If  the  city  proposes  to  purchase  outright, 
or  eatabllah  a  system  of  waterworks  of  la 
own,  the  section  wonld  M>ply,  though  bonds 
were  Issued  therefor,  made  payable  in  the  fu- 
ture [citing  authorities].  There  axe  also  a 
number  of  respectable  anthorltlea  to  tbe  effect 
that  the  limitation  covera  a  case  where  tbe 
cl^  agrees  to  pay  a  certain  sum  per  annum, 
if  the  aggregate  amount  payable  under  such 
agreement  exceeds  the  amount  limited  by  the 
charter.  *  *  *  But  we  think  tbe  weight 
of  authority,  as  well  as  ot  reason,  favora  the 
more  liberal  construction  that  a  municipal 
corporation  may  contract  fw  a  supply  of 
water  or  gas.  or  a  like  necessary,  and  may 
stipulate  for  the  payment  of  an  annual  rental 
for  the  gas  or  water  furnished  each  year,  not- 
withstanding the  aggregate  of  Its  rentals  dur- 
ing the  life  of  the  contract  may  exceed  the 
amount  of  the  indebtedness  limited  by  the 
charter.  There  Is  a  distinction  between  a 
debt  and  a  contract  for  a  future  Indebtiidnesa 
to  be  incnrred,  provided  the  contracting  party 
perform  the  agreement  out  of  which  tbe  debt 
may  arise.  There  la  alao  a  distinction  be- 
tween the  latter  case  and  one  where  an  ab- 
solute, debt  la  created  at  once,  as  by  the  issue 
of  railway  bonds,  or  for  the  erection  of  a 
public  improvement,  though  such  debt  be  par- 
able In  the  fnture  by  installments.  In  the 
one  case,  the  indebtedness  is  not  created  un- 
til the  consideration  has  been  furnished;  In 
the  other,  the  debt  Is  created  at  once,  the  time 
of  payment  being  only  postponed.  In  the 
case  under  consideration  the  annual  rental  did 
not  become  an  Indebtedness,  within  the  mean- 
ing of  tbe  charter,  until  the  water  appropri- 
ate to  tliat  year  had  been  furnished.  If  the 
company  had  failed  to  furnish  it  the  rental 
would  not  have  been  payable  at  all;  and. 
while  the  original  contract  provided  for  the 
creation  of  an  Indebtedness,  It  was  only  upon 
condition  that  the  company  performed  Its  own 
olitigation,  *  •  •  A  different  construction 
might  be  dlsaatroua  to  the  Interests  of  the 
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y,  since  It  1b  obTiously  debarred  from  pur- 

-  asing  or  establlsblng  a  plant  of  its  own  ex- 

-  edlQg  In  value  the  limited  amount,  and  la 
'  ..'ced  to  contract  with  some  company,  which 
'  wlUIng  to  Incur  the  large  expense  necessary 

erecting  waterworks  upon  the  faith  of  the 
y  paying  Its  annual  rentals  [citing  authorl- 

.  s].  The  obvious  purpose  of  limitations  of 
Is  kind  In  municipal  charters  Is  to  prevent 
i  improvident  contracting  of  debts  for  other 

.  an  the  ordinary  current  expenses  of  the 
jniclpallty.  It  certainly  has  no  reference 
the  debts  incurred  for  the  salaries  of  mu- 
jIihU  officers,  members  of  the  fire  and  police 
l)artments,  school  teachers,  or  other  sala- 
d  employes,  to  whom  the  city  neceasxurlly 

.  comes  Indebted  in  the  ordinary  conduct  of 

.inlcipal  affaire,  and  for  the  discharge  of 
ilch  money  Is  annually  raised  by  taxation, 
r  all  purposes  necessary  to  the  exercise  of 
air  corporate  powers,  they  are  at  liberty  to 
tke  contracts,  regardless  of  the  statutory 
litation,  provided,  at  least,  that  the  amount 
be  raised  each  year  does  not  exceed  the  In- 
btedness  allowed  by  tbe  charter.  Among 
3se  purposes  Is  the  prevention  of  fires  and 
rcbase  of  fire  engines,  the  pay  of  firemen, 
d  tbe  supply  of  water  by  the  payment  of 
uual  rentals  therefor."  The  learned  jus- 
e,  in  the  opinion,  cites  the  case  of  Lott  v. 
ty  of  Waycross,  supra,  as  one  ofcthe  author- 
's to  sustain  his  position.  He  has  entirely 
sconcelved  the  scope  of  that  decision.  Tbe 
estion  dealt  with  by  him  Is  expressly  left 
en  and  undecided. 

Upon  two  propositions  we  are  compelled  to 
'  vc  issue  with  the  learned  justice  who  de- 
ered  the  opinion:  First,  we  cannot  agree 
It  there  Is  such  a  distinction  between  a 
ot  and  a  contract  for  a  future  indebtedness 
be  Incurred,  provided  the  contracting  party 
.  .:f  orm  the  agreement  out  of  which  the  debt 
ly  arise,  as  that  a  municipal  corporation 
ly  make  a  contract  of  tbe  latter  character, 
len  it  is  expressly  prohibited  from  creating 
lebt.  In  the  consequences  resulting.  In  the 
ect  upon  the  taxpayers,  and  to  every  way 
it  either  may  be  productive  of  harm,  the 
.  o  are  identical.  In  each  a  llabUlty  is  in- 
:red,  and  the  party  contracting  with  the 
y,  no  matter  what  we  may  call  him,— cred- 
r,  or  contracting  party  In  an  agreement 

-  future  todebtedness,— baa,  by  tbe  simple 
•formance  on  his  part  of  some  act  provided 

-  in  the  agreement,  the  right  to  use  the 
ong  arm  of  the  law  to  compel  the  city  to 

./  him  therefor.  A  city  thus  situated  Is 
ier  an  obligation  that  It  cannot  throw  off; 
i  upon  It  the  weight  of  a  burden  that  It  Is 
md  to  carry;  is  powerless  to  defeat.  If  It 
desired  to  do  so,  the  claim  of  blm  with 
om  it  has  contracted;  Is  In  debt,  and  no 
.ument  founded  upon  sound  reason  can  ever 
ke  It  otherwise.  Second,  we  cannot  agree 
t  the  obvious  purpose  of  limitations  of  this 
racter  Is  to  prevent  the  improvident  con- 
ctlBg  of  debts  for  other  tlian  the  ordinary 
rent  ^penses  ct  the  mnnlclpallty.  It 


seems  to  us  clear,  from  what  we  have  stated, 
that  the  almost  expressly  avowed  purpose  of 
the  framers  of  the  constitution  was,  not  only 
to  prevent  the  Improvident  contracting  of 
debts  for  other  than  the  ordinary  current  ex- 
penses, but  also  to  prevent  the  Improvident 
contracting  of  debts  for  all  purposes,  whether 
for  current  expenses  or  otherwise,  except  by 
the  sanction  of  a  popular  vote,  unless  for 
some  reason  there  should  be  dartog  the  year 
a  deficiency  In  the  revenue  raised  for  the  pur- 
pose of  paying  the  current  expenses  of  the 
municipality.  If  contracts  of  the  kind  now 
under  consideration  are  to  be  allowed,  on  the 
ground  that  they  arc  for  current  expenses, 
then  it  would  seem  that  there  was  no  reason 
for  that  provision  In  the  section  which  au- 
thorizes a  temporary  loan  to  supply  a  casual- 
deficiency.  The  power  to  make  a  temporary 
loan  for  a  casual  deficiency,  being  expressly 
conferred,  but  emphasizes  the  fact  that  tbe 
constitutional  plan  was  that  there  should  be 
a  balancing  of  accounts  at  stated  periods  of 
time,  at  the  end  of  the  calendar  year  or  the 
fiscal  year  of  the  corporation,  when  the 
amounts  raised  by  taxation,  on  the  one  hand, 
should  be  applied  to  the  sums  incurred  as  ex- 
penses, on  tbe  other;  and  If,  during  the  period 
in  which  the  expense  was  Incurred  and  tbe 
tax  was  levied,  by  some  oversight  the  levy 
was  not  of  sufficient  amount  to  pay  the  ex- 
penses, the  deficiency,  casual  in  Its  nature, 
which  was  contemplated  by  the  constitution 
arose,  and  could  be  supplied  by  a  temporary 
loan.  Tbe  period,  marked  by  the  calendar 
year  or  an  arbitrary  fiscal  year,  was  evidently 
In  contemplation  by  the  framers  of  the  con- 
stitution, as  tliat  is  in  accord  with  the  costom 
so  long  existing  in  this  state. 

The  conclusion  reached  by  the  supreme 
court  of  the  United  States  in  the  Walla  Walla 
Case  seems  to  t>e  sustained  by  the  decisions  in 
the  following  cases:  Orant  v.  City  of  Daven- 
port. 36  Iowa,  306;  Budd  v.  Budd.  69  Fed. 
735;  City  of  Valparaiso  v.  Gardner  (Ind.)  48 
Am.  Rep.  416;  Raton  Waterworks  Co.  v. 
Town  of  Raton  (N.  M.)  49  Pac.  898;  Creston 
Waterworks  Co.  v.  City  of  Creston  (Iowa)  70 
N.  W.  739;  Wade  v.  Borough  of  Oakmont 
(Pa.  Sup.)  80  Atl.  959;  Utica  Waterworks 
Co.  T.  City  of  Utlca,  31  Hun,  426;  Woods  v. 
City  of  Oklahoma.  2  Okl.  158,  37  Pac.  1064; 
Dlvely  V.  City  of  Cedar  FaUs,  27  Iowa,  227; 
Dwyer  v.  City  of  Brenham.  «5  Tex.  526;  La- 
mar Water  &  Electric  Light  Co.  v.  City  of 
Lamar,  128  Mo.  188,  26  S.  W.  1026,  and  81 
S.  W.  756;  Weston  v.  City  of  Syracuse,  17 
N.  T.  110;  Stedman  v.  City  of  Berlin  (Wis.) 
73  N.  W.  57;  New  Orleans  Gaslight  Oo.  v. 
City  of  New  Orleans  (La.)  7  South.  559;  City 
of  East  St  Louis  r.  East  St.  Louis  Gaslight 
&  Coke  Co.,  86  111.  415;  McBean  v.  City  of 
Fresno,  112  Cal.  159,  44  Pac.  358;  Smith  v. 
Dedbam,  144  Mass.  177.  10  N.  E.  782;  Seltzin- 
ger  V.  Borough  of  Tamaqua  (Pa.  Sup.)  41  Atl. 
454.  In  the  following  cases  the  conclusion 
reached  seems  to  sustain  tbe  rultog  made  in 
the  proKst  .case:  Appeal  of  Qty  of  Erie,  91 
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Water  Co.  t.  City  of  Salem,  o  Or.  29.  In  none 
of  tlie  cases  was  tlie  constltntliHial  or  diarter 
proTlalott,  In  whlcb  the  word  "debt"  was  used, 
exactly  Identical  with  the  words  of  our  con- 
stitution; but  in  some  of  them  there  Is  no 
material  difference,  and  this  Is  true  of  a  great- 
er number  of  the  cases  dted  on  each  side  of 
the  question.  B^evlng  tiiat  no  other  coudn- 
sion  would  carry  Into  effect  the  ctmstltutlon 
as  Its  framers  Intended,  we  hare  notiiing  to 
do  with  the  argument  that  the  result  reached 
bS  us  may  be  disastrous  to  municipal  corpora- 
tions desiring  to  make  public  improrements. 
We  do  not  beliere,  however,  that  the  conse- 
'qnences  will  ever  be  so  disastrous  as  seems 
to  be  antlclpatea  by  oounsti  in  Qie  present 
case,  or  by  Justices  In  dedsions  In  cases  where 
a  contrary  Tlew  to  that  expressed  1^  us  Is 
taken.  So  far  as  we  are  concerned,  we  are 
satisfied  with  the  policy  of  the  constitution, 
which,  as  we  beHere,  demands  annual  ad- 
JuBtmrats  of  municipal  expenses  and  munici- 
pal taxes,  wltb  the  requirement  that  the  ex- 
penses each  year  shall  be  discharged  by  the 
taxes  of  tbat  year,  save  only  hi  tiie  two  cases 
provided  for  In  the  constitution,— consent  of 
the  Inhabitants  of  the  municipality,  and  a 
casual  deficiency  in  flie  revenue.  All  of  the 
cases  heretofore  decided  by  this  court,  In 
which  the  matter  now  under  consideration 
was  directly  dealt  with,  will  now  be  consid- 
ered In  the  light  of  what  we  have  said,  and 
attention  will  be  directed  to  the  effect  of  the 
ruling  made  In  the  present  case,  whatever  It 
may  be,  upon  eadi  of  Uie  rulings  heretofore 
made  by  this  court. 

The  first  case  on  tills  question  that  came  be- 
fore this  conrt  after  the  adoption  of  the  con- 
stitution of  1S77  seems  to  have  been  Hudson 
V.  City  of  Marietta,  64  Qa.  286.  Only  two 
Justices  participated  In  tills  decision,  and 
tiierefore.  If  It  is  in  conflict  with  the  views 
now  entertained  by  as,  it  need  not  be  form- 
aDy  overmled.  All  that  is  In  this  case  that 
bears  at  all  upon  tiie  questtcm  now  under 
consideration  Is  tile  language  ot  Chief  Justice 
Jackson,  quoted  In  another  part  of  this  opin- 
ion, as  to  the  Intention  of  the  framers  of  the 
consUtnUon;  and  his  views,  therein  expressed, 
seem  to  be  entirely  in  accord  with  those  now 
entertained  by  na. 

In  Spann  v.  Board,  64  Oa.  498.  It  was  held 
that  under  tiie  constitution  of  1877  a  county 
could  not  levy  a  tax  "to  buy  a  safe  without 
the  ass«it  of  two-thirds  of  the  voters  at  an 
idectlon  held  for  tiiat  purpose.'*  Justice  Jack- 
son, In  the  opinion,  says:  "The  levy  of  twen- 
ty-two per  centum  for  Iron  safes  Is  not  men- 
tlimed  In  the  purposes  enumerated  In  the  sec- 
ond paragraph  of  the  sixth  section  of  the  sev- 
eath  article;  nor  are  tiiere  words  therein 
wlilch,  without  much  Utltade  of  construction, 
can  be  construed  to  authorize  the  tax.  Be- 
sides, the  purchase  of  these  safes  is  the  cre- 
ation of  a  new  debt  since  the  adoption  of  the 


of  the  qualified  voters  of  the  ooun^  at  an  elec- 
tion for  that  purpose,  to  be  held  as  may  be 
prescribed  by  law.'  No  sudi  etectlon  baa 
been  held,  and  a  new  debt,  witiurat  Its  aanc-  I 
tion  aa  a  condition  precedent,  cannot  be  Im-  I 
posed.    *    *    •    It  was  the  pnnKMe  of  the 
fftunera  of  tiiat  constltutkm  to  tap  the  root  of 
that  system  of  indebtedness,  by  ooontles. 
cities,  and  towns,  which  was  growlne  Into 
Immense  proportions,  and  spreading  mDdew 
and  blight  everywhere  over  the  land;  and  it 
Is  nude  our  duty  by  the  rame  constitution  to 
declare  all  laws  In  vlc^tiou  of  Its  proTlalons 
and  prohibitions  to  be  null  and  void.   *    •  • 
These  safes  might  have  been  bought  on  a  cred- 
it, and  a  debt  Incurred  tiierefor,  prior  to  this 
constitution  (Code,  H  '^-602)  ;  and  they  may 
be  bought  still,  if  the  county  should  have  sur- 
plus funds  from  any  source  to  pay  cash  for 
them  (Id.  I  s:^,  or  if  the  debt  be  Incurred 
with  the  ass^t  of  two-thirds  of  the  voters  of 
tiie  county,  but  not  otherwise."  So  far  as 
tiutt  case  may  be  authority  for  the  poaJtlun 
that  a  contmct  for  the  purchase  of  articles  of 
the  nature  therein  dealt  with  wOl  not  be  law- 
ful, notwltiistftnding  thoe  has  been,  or  may 
be,  during  tb»  cnrrmt  year  In  whl<A  tiie 
contract  of*  purchase  Is  made,  a  tax  levied 
which  will  realize  a  sufilclait  amount  which 
can  be  lawfully  appropriated  to  dlsdiarge  the 
obligation,  the  same  is  overmled,  as  being  in 
conflict  with  the  views  hereinbefore  presented. 

In  Mayor,  etc.,  v.  McWlIliams,  67  Oa.  106, 
It  was  held  by  two  justices  that,  "when  a  tsx 
has  been  levied  by  a  municipal  corporation 
sufficient  to  cover  an  anticipated  expenditure 
for  dty  offices  or  the  like,  It  Is  not  necesssiy 
to  delay  taking  any  steps  towards  seeming 
such  hnprovements  until  the  money  Is  actually  ' 
in  the  treasury.  To  have  work  done,  and 
pay  for  it  at  Its  completion,  or  by  Installments 
during  its  progress,  having  the  money  ready 
when  the  time  of  payment  arrives,  la  not  to 
incur  a  'debt,'  within  the  meaning  of  the  con- 
stitutional i^ibltion  on  tiiat  subject.**  In 
the  opinion  Justice  Speer  uses  this  language: 
"An  obligation  arising  under  a  contract  on  the 
part  of  a  munldpal  corporation  to  pay  for 
work  whm  and  aa  it  riiail  be  performed  in 
the  future  does  not  conatltute  or  ripen  into  an 
Indebtedness,  within  the  meaning  ot  the  con- 
stitution, till  at  least  the  porfonnance  of  the 
work.  *  *  *  If  this  were  not  so,  then  it 
would  be  impossible.  In  a  majority  of  In- 
stances, to  even  contract  for  the  nuist  neces- 
sary public  building  without  a  prltnr  levy  and 
deposit  of  money  in  tiie  treasury.  The  oUi- 
gatlon  to  pay,  so  far  as  the  time  of  Ite  Incep- 
tion aa  between  tiie  parties  Is  concerned.  Is 
one  thing,  and  an  actual  Indebtedness,  wlthla 
tiie  meaning  of  the  constitution,  Is  another. 
I  may  enter  Into  a  contract  for  an  architect  to 
build  me  a  house,  but  If  he  never  does  tiie 
work  I  owe  him  nothing;  so.  If  I  pay  him  as 
he  progresses,  I  will  not  be  his  debtor;  so^ 
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-I  contract  to  pay  him  when  the  work  Is 
le,  I  owe  him  nothing  till  the  contract  Is 
filled,  and  If.  on  Its  fnlflllment,  I  discharge 
I  cannot  be  said  to  have  Incurred  a  'debt,* 

■  the  sense  the  oonstltctlon  prohibits  corpo- 
lons  from  Incurring."  Chief  Justice  Jack- 

1.  in  a  concurring  opbdon,  dlstingolshea  this 
e  from  Hudson  t.  Olty  ot  Marietta  and 
ihn  T.  Board,  supra;  and  In  reference  to 

latter  case  he  uses  this  language:  "It  Is 
e  that  In  the  county  case.  In  delivering  the 
nlon,  I  do  also  Invoke  the  other  clause  of 

constitution,  and  use  ^presslons  going  to 
■w  that  8omethh3g  like  this,— Inm  safes,— to 
paid  for  by  taxes,  Is  a  'debt,'  in  the  sense 
:he  constitution;  but  I  say  there  that,  If  the 
nty  had  money  legitimately  drawn  from 
er  sources,  It  conld  pay  for  the  safe.  In 
I  case  this  money  will  be  In  the  treasury, 
tlmately  pnt  there  by  taxation  for  current 
.  ordinary  expenses,— the  prime  necessity  of 
municipal  government  a  city  hall  and  ap- 
tenances;  and  I  think  tliat  the  constltu- 
lal  pn^Ibltion  against  new  debts  does  not 
er  such  a  case."  Justice  Crawford,  In  his 
;entlng  opinion,  after  referring  to  the  con- 
ational  prorlslon  under  consideration,  says: 
is  admitted  that  a  new  debt  could  not  be 
irred,  except  as  above  provided.  Then  the 
stion  is  whether  a  city  can  levy  a  tax  with 
ch  to  pay  a  future  liability  that  it  could 
legally  incur.  If  the  right  exists  to  make 
contract,  the  time  when  the  payment  Is  to 
nade  Is  wholly  immaterial.  It  neither  en- 
■es  the  power,  nor  changes  the  nature  of 

liability.  It  Is  the  incurring  of  a  new 
t,  whether  paid  when  the  work  Is  done,  or 

years  thereafter.  It  Is  a  debt  from  the 
;lng  of  the  bargain  until  paid,  be  that 
-n  It  may.  To  say  that  for  a  new  debt  to 
ncnrred  with  which  to  build  a  town  hall 
lout  first  submitting  It  to  the  people  would 
wconstltuttonal,  and  to  say  that  the  levy 

tax  to  build  a  town  hall  without  submit- 
that  to  the  people  would  be  constltu- 
al,  does  not  seem  to  me  to  be  either  law  or 

2.  This  provision  in  the  constitution  was 
Ive  the  taxpayers  the  right  to  say  whether 

expenditure  should  be  made,  and  to  re- 
e  tbeir  assent  before  the  taxes  should  be 

for  such  expenditure."    Some  of  the  lan- 

of  Justice  Speer  is  In  direct  conflict 
I  the  views  now  entertained  by  us,  and 
decline  to  follow  his  reasoning.  Taking 
case  In  the  light  of  the  concurring  opinion 
le  chief  Justice,  the  Judgment  In  that  case 

not  conflict  with  the  ruling  now  made. 

Tlew^  entertained  by  the  dissenting  Jus- 
go  much  further  in  the  line  of  strict  con- 
ation than  we  are  ourselves  prepared  to 

'hlie  no  ruling  was  made  directly  on  the 
itlon  now  before  us  in  Walsh  v.  City  of 
jsta,  67  Ga,  293,  the  clause  of  the  con- 
ition  with  which  we  are  now  dealing 
nnder  consideration,  and  it  may  not  in- 
vprlate  to  quote  here  some  of  the  Ian- 
;e  of  Chief  Justice  Jaekaon,  where  he 


calls  attention  to  the  evil  which  was  intended 
to  be  remedied  by  the  clause  of  the  constitu- 
tion now  under  consideration.  After  referring 
to  the  law  In  relation  to  such  matters  aa  it 
existed  before  the  adoption  of  the  constitution, 
he  says:  "What  was  the  evil?  It  was  the 
evil  attendant  upon  all  people  who  handle 
money  not  their  own.  The  dtles  of  the  state 
Incurred  a  very  heavy  Indebtedness.  Some  of 
them  became  Insolvent  To  levy  taxes  enough 
to  pay  them  would  work  the  ruin  of  the  citi- 
zens and  blight  the  prospects  of  the  city.  Not 
to  levy  and  pay  them  would  be  to  destroy  cred- 
it and  soil  honor.  The  cities  are  the  arteries 
of  the  body  politic.  With  them  destroyed  or 
sluggish,  the  heart  the  very  life  of  the  repub- 
lic, would  cease  to  beat  or  pulsate  with  a 
feeble  supply  of  vital  fluid.  So  that  in  their 
health  Is  Involved  that  of  the  entire  common- 
wealth, and  to  suffer  their  honor  to  be  tar- 
nished is  to  soil  that  of  the  state.  Therefore 
the  strong  language  used  by  this  court  in  M 
Ga.  286,  498,  In  respect  to  the  evils  resulting 
from  this  unlimited  power  to  Incur  city  In- 
debtedness with  only  the  slight  check  of  the 
sanction  of  a  majority  of  the  voters,  without 
regard  to  their  property  or  Intelligence^  is 
sober,  though  figurative.  It  is  stem  truth,  and 
no  flight  of  fancy.  One  of  the  largest  cities 
of  a  sister  state  actually  surrendered  her  fran- 
chises and  ceased  to  be  corporate  because  of 
the  extravagant  debts  her  authorities  had  In- 
curred and  her  total  Inability  to  meet  them, 
and  one  of  our  own  was  almost  In  the  throes 
of  death  because  of  the  burden  nnder  which 
she  staggered.  To  atop  this  tide  of  evil,  which 
always  swells  In  the  calm  of  prosperity  and 
peace,  rather  than  in  the  storm  of  adverse 
weather,  when  all  eyes  are  watching  the  dan- 
ger, the  framers  of  the  constitution  of  1877  hi- 
serted  this  paragraph  and  tiie  succeeding  par^ 
agraph  of  this  section;  and,  reading  them  in 
the  light  of  the  old  constitution,  the  mischief, 
and  the  remedy,  we  think  the  meaning  will 
become  apparent  despite  the  confusion  which 
arises  from  the  Inaccurate  use  of  the  words. 
The  framers  of  It  could  not  extli^ish  past^ 
indebtedness  of  cities.  The  constitution  of  the 
United  States  prohibited  their  doing  so,  be- 
cause the  obligation  of  contracts  would  be  de- 
stroyed. But  they  did  everything  else  which 
they  had  power  to  do  to  stay  this  tide,  and 
keep  Georgia  alMve  its  flood.  They  prohibited 
all  cities  from  making  any  new  debt,  unless 
sanctioned  by  two-thirds,  instead  of  a  major- 
ity, of  the  voters,  except  small  loans  to  supply 
casual  deficiencies  of  revenue,  not  to  exceed 
one-fifth  of  one  per  centum  upon  the  taxable 
property  thereof.  They  then,  even  with  this 
sanction  of  two-thirds  of  the  citizens  to  a  new 
debt,  required  a  provision  for  the  payment  of 
this  debt  by  the  assessment  and  collection  of 
an  annual  tax  sufficient  to  pay  the  principal 
and  Interest  of  the  debt  within  30  years. 
♦  •  *  Thus  determined  to  preserve  the  hon- 
or and  credit  of  the  state  by  preserving  that 
of  her  minor  governments,  the  frameis  of  the 
constitution  of  1877  inserted  ttiese  checks  on 
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voter,  when  be  deposits  his  ballot,  must  know 
that  he  puts  no  burden  on  posterity  which  he 
will  not  assume  himself,  but  every  year  he 
must  pay  his  quota  for  Interest  and  a  ilnhlog 
fund  for  principal,  to  be  levied  and  collected 
on  his  property." 

In  Pennington  t.  Gammon,  67  Qa.  ^SS,  it  was 
held  that  a  county  may  organize  a  chain  gang, 
to  be  composed  of  convicts,  to  work  on  the 
pabllc  roads,  streets,  or  other  public  works, 
and  that  provision  may  be  made  for  their  safe- 
keeping and  employment,  and  that  If,  when  en- 
gaged In  a  work  of  this  character,  there 
shotild  arise  a  necessity  to  purchase  tools  and 
Implements  necessary  for  the  work,  the  county 
could,  when  too  late  to  levy  a  tax  for  this 
purpose,  Incur  a  debt,— this  being  a  "casual 
deflcleiu7  In  flie  revenue,"  wltbln  the  mean- 
ing of  that  expression  as  It  Is  used  In  the  con- 
stltatltm.  The  amount  of  such  debt,  however. 
Is  not  to  exceed  the  limit  fixed  by  the  constitu- 
tion; that  Is.  one-flfth  of  1  per  centum  upon 
the  assessed  value  of  the  taxable  property  of 
the  county.  There  Is  nothing  In  tbls  decision 
wlklch  conflicts  witii  what  we  now  rule,  but 
It  seems  to  be  In  line  with  ttie  argoment 
which  we  have  pursued. 

In  Butts  V.  Little.  68  Ga.  272,  It  was  held 
that  a  contract  by  a  county  for  the  erection 
ot  a  boUdlng  at  a  specified  price,  to  be  corn- 
iced by  a  0ven  date  and  payment  to  be 
made  aa  the  work  progressed,  iras,  in  effect, 
a  contract  to  pay  the  price  agreed  on  by  the 
date  of  cmnidetlon  find,  and  l^t  where  the 
amount  of  sodi  price  was  more  than  could  be 
lawfully  raised  by  taxation,  a  was  In- 
curred, within  the  meaning  of  the  constitution, 
and  tlie  contract  was  Invalid,  because  It  had 
not  been  authorised  by  a  popular  vote  In  the 
manner  prescribed  by  the  constitution.  While 
the  contract  under  consideration  In  that  case 
was  thus  dedared  to  be  void,  the  Ju<^ment 
was  zeTOsed  on  terms;  Qie  effect  of  the  de- 
'  cMon  being  to  authorice  the  making  of  a 
contract  whldi  would  provide  tiiat  tbe  cost  ot 
the  bnlldh^;  as  It  fen  dne  should  be  met  annu- 
ally the  levy  of  cme-flftb  of  1  per  centum 
on  the  assessed  value  ot  tbe  taxable  property 
of  the  county.  This  part  of  the  decision  seems 
to  be  based  upon  the  Idea  that  a  county  would 
have  a  right  to  antldpate  a  casual  d^dency 
In  the  revenue  which  might  arise  In  future 
years.  It  is  not  necessary  to  refer  further  to 
this  decision,  as  anything  said  therein  which 
IB  hi  conflict  with  the  present  dedslon  was 
overruled  in  Lewis  v.  Lofley,  supra. 

In  CabanlBS  v.  Hill.  74  Ga.  815,  the  ruling 
made  In  the  case  of  Bpann  y.  Board,  supra, 
was  followed,  and  In  the  oplnlra  of  Chief  Jus- 
tice Jackson,  after  a  ruling  to  that  effect.  In 
referring  to  the  particular  facts  of  the  case 
then  under  conidderatlon,  says:  "But  even  If 
this  contract  does  not  create  a  debt,  these  or- 
ders were  made  payable  only  out  of  the  pro- 
ceedB  ct  the  taxes  for  the  new  jail  in  the 


satisfactory,— these  orders  are  on  the  treas 
urer,  not  to  be  paid  out  of  any  general  fund, 
or  future  levy  of  taxes,  but  out  of  a  tax  al- 
ready levied  for  the  Jail,  into  which  the  work 
was  to  go  and  of  which  It  was  to  become  a 
part;  and  it  may  be  that  this  provision  In 
the  orders,  as  payable  out  of  money  In  sl^t 
already  provided  for,  might  be  construed  Into 
a  sort  of  cash  arrangement,  and  not  a  debt. 
In  tbe  sense  of  the  constitution.  If  anythlns 
can  save  It  from  being  a  new  debt,  it  Is  this 
arrangement  to  pay  out  of  funds,  not  In  tb^ 
treasury,  It  Is  true,  but  on  the  way  to  It** 
It  Is  true  It  was  held  In  that  case  that  a 
county  would  not  be  compelled  by  mandamof 
to  pay  tbe  claim,  because  tbe  fund  upon  which 
the  orders  were  drawn  bad  been  exhausted, 
and  there  was  no  fund  with  which  to  pay 
the  debt,  ettiier  In  the  treasury  or  on  Its  waj 
thereto.  So  tax  as  the  ruling  In  the  case  is 
concerned,  it  is  to  conflict  with  tbe  views 
we  now  entertain,  and  tbe  case  must  be,  there- 
fore, overruled,  tor  the  same  reason  that  the 
case  upon  which  the  ruling  was  based  Is  over- 
ruled. 

In  aty  of  Gonyers  v.  SIA.  78  Ga.  480.  3  8. 
n  442,  It  wu  held  that  "a  municipal  corpora- 
tion can  make  a  cash  contract  for  current 
supplies,  such  as  lamps  and  gasoltee  for  not- 
ing the  streets,  through  Its  appropriate  offi- 
cers or  committees,  as  effectually  as  by  formal 
order  or  resolution  entered  on  Ita  minutes." 
Chief  Justice  BlecUey,  in  the  opinion,  says: 
"The  facts  of  this  case,  taken  most  strongly 
In  favor  of  tbe  prevailing  party,  aa  they  must 
be  after  verdict,  do  not  show  any  purpose  or 
Intention  to  create  a  debt  Tbe  debt  resulted 
from  a  breach  of  the  cwtract  not  from  tbe 
making  of  It  Against  paying  a  debt  so  orig- 
inating, there  Is  no  conatitatlonal  impediment 
When  a  cash  purchase  Is  made,  there  Is  no 
expectation  that  any  debt  will  exist;  and  there 
was  no  sttch  contemplation  In  tblB  case.  If 
we  take  the  evidence,  as  we  do,  moat  favor 
ably  for  the  plalntlfFs,  there  waa  no  Intention 
that  any  debt  should  arise.  It  'waa  conteso- 
plated  that  payment  should  be  made  aa  sonn 
as  the  articles  were  delivered,  and  the  reason 
Indicated  In  the  record  why  payment  was  not 
then  In  fact  made  was  tbe  acddental  absencv 
of  tbe  <Aty  treasurer  from  his  ofllce;  m  that 
this  debt  (and  It  Is  a  debt  now)  became  such, 
not  by  virtue  of  making  the  contract,  but  by 
virtue  of  breaking  the  contract  and  surelj- 
there  never  can  be,  and  never  win  be.  any  lav 
against  paying  a  debt  which  arises  from  d^ 
fanlt  in  making  a  OBsh  paymoit  at  tbe  thu 
tbe  debtor  ought  to  have  made  it,  the  ca^b 
snflident  for  tbe  purpose  being  then  in  tb« 
debtor's  treasury."  The  decision,  and  tbe  rea- 
soning upon  which  it  Is  based,  Is  not  In  con- 
flict with  what  we  now  rule,  but  both  tend 
rather  to  sni^tOTt  oar  conclusions  than  otiter 
wise. 
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. .  T.  City  of  CarterBville,  88  Ga.  683,  18  B, 
25,  the  GoncloBlon  reached  was  expressed  In 
beadnote,  which  li  as  follows:  "Without 

.  3  preliminary  sanction  of  a  popular  vote,  as 
lulred  by  the  constitution,  a  municipal  cor^ 
ration  cannot  contract  for  a  supply  of  gas 
the  credit  of  the  city  for  a  longer  period 
in  1  year;  and  a  contract  which  by  Its  terms 

.  to  run  for  20  years,  each  year's  supply  to 
paid  for  quarterly  during  the  year,  Is  <^r* 
ve  from  year  to  year  only  so  long  as  nel- 
>r  of  the  parties  renounces  or  repudiates  IL 
ther  of  them  can  terminate  It  at  the  end 
any  year;  but  bo  long  as  It  stands,  and  Is 

■  mplied  with  by  one  party,  the  other  party 
ist  comply  also."  There  was  no  opinion 
.4  in  the  case.  The  conclusion  reached  In 
It  case  was.  In  our  opinion,  correct,  and  we 
lieve  that  the  reasons  which  have  been  here- 
-ore  given  are  snfflclent  to  show  that  soch 
the  case,  and  therefore  we  approve  the  rul- 

*  X  therein  made  and  decline  to  overrule  the 
cislon.  The  decision  in  the  case  Just  refer- 
I  to  was  foUowed  In  the  case  of  CartersvlUe 
aterworks  Co.  v.  Same,  89  Ga.  689,  16  8. 
70. 

In  Lewis  v.  Lofley,  82  Ga.  804,  18  S.  E.  57, 
e  case  of  Butts  v.  Uttle,  supra,  was  over- 
led  BO  far  as  It  was  in  conflict  with  what 
•IB  then  ruled.  The  court  there  held  that, 
.'ithout  the  preliminary  sanction  of  a  popu- 
'  vote,  as  required  by  the  constitution,  the 
bile  authorities  of  a  county  cannot  contract 
r  the  building  of  a  court  house  on  the  credit 
.  the  county  for  an  amount  In  excess  of  funds 

hand  and  the  proceeds  of  taxation  appUca- 
i  to  the  object  for  the  year  In  which  the 
otract  is  made."  Justice  Sinunons,  in  the 
Inion,  says:  "We  see  no  reason,  therefore, 
2y  the  county  authorities  in  this  case  may 
t  levy  a  sufficient  tax  In  one  year  to  pay  for 
e  erection  of  a  court  house,  if  the  tax  be 
't  exorbitant;  and,  if  they  can  do  this,  no 
ison  now  occurs  to  us  why  they  cannot 
ike  a  contract  for  its  erection,  the  cost  to  be 
Id  out  of  the  taxes  thus  levied.  If  there  are 
Dds  in  the  county  treasury  sufficient  for  the 
irpose,  the  county  authorities  may  contract 
r  Its  erection,  payment  to  be  made  when  the 
Jldlng  is  completed,  or  In  installments  as 
e  work  progresses;  or,  If  taxes  are  levied, 

can  legaUy  be  levied,  for  the  year,  suffl- 
mt  for  the  purpose,  they  may  cootract  to 
y  for  It  out  of  such  taxes,  although  they 
e  uncollected."  There  was  no  ruling  at  all 
.  the  question  now  under  consideration  In 
e  case  of  Dawson  Waterworks  Co.  v.  Carver, 

Ga.  565,  20  S.  R  502. 

In  Hoard  Com'rs  Habersham  Co.  v.  Porter 
fg.  Co.,  103  Ga.  613.  30  S.  K  547,  the  de- 
iion  In  Lewis  v.  Lofley  was  under  review, 
id  was  tn  that  case  adhered  to  and  reafflrm- 
.  When  we  had  under  consideration  the 
se  last  cited  we  saw  no  reason  why  the  con- 
i]f«lon  reached  in  Lewis  v.  Lofley  was  not 
imd,  and  we  do  not  now  see  any  reason  for 
'crruling  or  modifying  either  decision.  Both 
them  seem  to  be  in  accord  with  our  Tiews 


as  above  expressed,  and  for  that  reason  the 
conclusion  reached  In  each  case  Is  adhered  to 
and  reaffirmed.  It  appears,  therefore,  that 
nothing  that  la  herein  said  la  In  conflict  with 
what  has  been  heretofore  ruled  by  this  court, 
excepting  the  cases  of  Spann  v.  Board,  Caba- 
nlss  v.  Hill,  and  Butts  v.  Little.  The  first  two 
cases  are  now  overruled,  so  far  as  there  is 
anything  in  either  to  conflict  with  what  we 
now  hold;  and  Butts  v.  Little,  so  far  as  It  Is 
Inconsistent  with  the  ruling  now  made,  has 
never  been  followed,  and  has  been  to  that  ex- 
tent expressly  overruled,  as  we  have  seen,  In 
Lewis  V.  Lofley.  The  conclusions  reached,  as 
well  as  the  reasoning  upon  which  such  con- 
clusions are  based  In  all  other  cases,  Is  not 
only  not  In  conflict  with  what  we  now  rule, 
but  In  «itlre  accord  with  the  same.  It  may, 
therefore,  be  now  accepted  as  the  settled  law 
of  this  state  that  contracts  of  the  diaracter 
under  consideration  In  the  ]^«8ent  case,  so  far 
as  they  attempt  to  provide  for  the  payment  of 
any  sum  other  than  that  for  the  year  in  which 
the  contract  is  made,  create  a  debt,  within  the 
meaning  of  the  constitutloii,  aod  are  8ubje<^ 
after  the  expiration  of  the  first  year,  to  npii> 
dlatlon  by  either  party. 

2.  While  It  may  not  be  necessary  tai  the 
present  case  to  decide  whether  the  clause  of 
the  constitution  onder  consideration  requires 
legislative  action  prescribing  the  way  in  which 
the  election  thoeln  provided  for  shall  be  held, 
my  investigations  have  satisfied  me  that  such 
legislative  action  Is  essential  to  the  validity 
of  the  election.  The  reasons  which  bring  me 
to  this  conclusion  will  be  stated,  but  on  this 
question  I  am  speaking  for  myself  alraie. 
Any  liability  which  Is  a  debt,  within  tbe 
meaning  of  the  constitutional  provision  above 
quoted,  cannot  l>e  Incurred  without  the  as- 
sent of  two-thirds  of  the  qualified  voters  of 
the  municipal  corporation  "at  an  election  for 
that  purpose,  to  be  held  as  may  be  prescrib- 
ed by  law."  In  the  case  of  {ludson  v.  City 
of  Marietta,  64  Ga.  286,  it  was  held,  in  a 
decision  rendered  by  two  Justices,  that,  until 
the  general  assembly  had  by  an  act  prescrib- 
ed the  manner  of  holding  the  election,  a  mu- 
nicipal corporation  had  no  authority  to  Incur 
a  debt  in  order  to  make  an  exchange  of  fire 
engines  In  the  fire  department  of  the  city.  It 
was  further  held  that  "a  mere  vote  on  the 
question  of  exchange  or  no  exchange,  held 
under  no  law  passed  by  the  general  assembly 
to  carry  Into  effect  the  mode  of  avoiding  this 
prohibition  on  new  debts,  and  held  under  no 
law  of  the  state  or  the  city  prescribed  fOr 
such  an  election  at  any  time,  cannot  be  held 
to  be  such  an  authorization  of  a  new  debt 
as  will  comply  with  the  constitution  and  re- 
lieve the  city  from  the  prohibition."  Justice 
Jackson,  speaking  almost  In  the  very  at- 
mosphere of  the  convention  which  adopted 
this  constitution,  after  quoting  the  section 
with  which  we  are  dealing,  uses  this  lan- 
guage: **It  Is  not  pretended  that  any  law 
has  been  passed  authorizing  such  Increase  of 
debt,  OS  to  bold  inch  an  dection  u  Is  con- 


Digitized  by  Google 


tne  part  oi  tbu  axj  to  make  a  new  aebt, 
Incurred  to  procure  a  steam  fire  mgtne 
In  the  place  of  an  old  hand  engine,  at  a  con- 
siderable coat,  without  complying  wltb  that 
proTlBton  of  oar  present  constitution.  It  can- 
not be  done.  The  provision  Is  Inserted  therein 
to  8toi>— to  dam  up— this  deli^;e  of  dty  and 
county  debts,  which  Is  flooding  the  country 
and  sinking  the  best  Interests  of  the  peo- 
ple." When  the  constitution  provides  that  no 
municipal  corporation  shall  Incur  a  debt  un- 
til an  election  for  that  purpuse  shall  be  held 
**aa  may  be  prescribed  by  law,"  It  undoubt- 
edly contemplates  that  action  by  the  general 
assembly  Is  necessary  In  order  to  carry  Into  ef- 
fect the  provision  which  authorizes  municipal 
corporations,  under  certain  conditions,  to  In- 
cur new  debts.  The  decision  above  referred 
to  clearly  establishes  this  proposition.  See, 
.  In  this  connection,  Elliott  v.  Gammm,  76  Oa. 
766.  There  must  be  either  a  general  law 
prracrlblng  the  manner  of  holding  the  elec- 
tion, or,  In  the  absence  of  such  general  law, 
each  municipal  corporation  desliing  to  incur 
a  new  debt  must  have  express  legislative  au- 
thority prescribing  the  manner  In  which  the 
election  shall  be  held.  The  constitutional 
provision  does  not  empower  either  municipal 
corporations  existing  at  the  time  of  Its  adop- 
tion or  tiiose  created  thereafter  to  deal  with 
the  subject  of  Sections  to  incur  debta  The 
constitution  further  contemplates  that  the 
debt  Incurred  by  municipal  corporations  may 
belong  to  that  dass  known  as  a  "bonded  in- 
debtedness." and  It  prescribes  what  shall  be 
done  by  the  mnnlclpallty  when  the  debt  be- 
longs to  that  class.  OIv.  Code,  8  S894.  That 
municipal  corporations  may  Incur  debts  other 
than  a  bonded  indebtedness  Is  also  contem- 
plated by  the  constitution,  for  It  Is  therein 
provided  that  ."municipal  corporations  shall 
not  incur  any  debt  until  provision  shsll  have 
been  made  by  the  municipal  government." 
Id.  {  G897.  If  a  municipal  corporation  Incurs 
a  bonded  Indebtedness,  It  Is  required  that 
there  shall  be  the  "assessment  and  collection 
of  an  annual  tax,  sufflcleut  in  amount  to  pay 
the  principal  and  Interest  of  said  debt  within 
thirty  years  from  the  date  of  the  incurring  of 
said  Indebtedness."  Id.  §  5S&4.  If  the  debt 
to  be  Incurred  Is  one  other  than  a  bonded 
debt,  the  constitution  still  requires,  as  above 
shown,  that  provision  shall  be  made  for  the 
payment  of  the  same,  but  the  limitation  pla- 
ced upon  the  corporation  In  regard  to  bonded 
indebtedness  Is  not  Imposed  In  regard  to  other 
debts.  While  municipal  corporations  may  In- 
cur debts,  both  t>onded  and  otherwise,  still, 
whatever  the  character  of  the  debt  may  be.  If 
it  does  not  come  within  the  exception  referred 
to  In  the  clause  of  the  constitution  first  quot- 
ed, the  debt  cannot  be  Incurred  until  the  as- 
sent of  two-thirds  of  the  qualified  voters  has . 
been  obtained  at  an  election  held  in  the  man- 
ner prescribed  by  law. 


debt  F<d.  Code,  |  S77  et  seq.  It  la  proTided 
that  the  city  authorities  shall  give  notice  for 
the  space  of  80  d^s  next  preceding  the  day 
of  the  Section,  in  the  newspaper  In  which  the 
sheriff's  advertisements  for  the  county  are 
published,  notifying  the  qualified  voters  that 
on  the  day  named  the  election  shall  be  hdd. 
In  the  notice  the  amoimt  of  bonds  to  be  is- 
sued, what  Interest  they  are  to  b^ir,  how 
much  principal  and  interest  to  be  paid  an- 
nually, and  when  to  be  fully  paid  off.  shall  be 
specified.  The  election  shall  be  held  at  all  of 
the  voting  precincts  within  the  limits  ot  the 
munlctpallly,  and  shall  be  held  In  the  same 
manner,  by  the  same  persons,  and  under  the 
same  rules  and  regulations  that  elections  for 
municipal  officers  are  held;  and  the  returns 
shall  be  made  to  the  officers  calling  the  elec- 
tion. In  determining  the  question  whether 
or  not  two-thirds  of  the  qualified  voters  of  tbe 
municipality  voted  In  favor  of  the  Issuance 
of  the  bonds,  the  tally  sheets  of  the  last  ^n- 
eral  electiou  held  In  the  municipality  shall  t>e 
taken  as  a  correct  enumeration  of  the  qmli- 
fled  voters.  Whether  or  not  a  registry  of  the 
voters  Is  necessary  at  any  such  election  de- 
pends upon  the  charter  provisions  of  envh 
olty,  as  will  be  seen  by  reference  to  the  fol- 
lowing cases:  Bell  v.  City  of  Amerlcus.  79 
Ga.  153,  3  S.  E.  612;  Gavin  v.  City  of  AUnnta. 
86  Ga.  132,  12  S.  E.  262;  Kalgler  v.  Roberts. 
89  Ga.  476,  16  S.  B.  542;  Howell  v.  City  of 
Athens,  01  Ga.  1^,  16  S.  E.  966;  Heilbron  t. 
aty  of  Cuthbert.  96  Ga.  312,  23  S.  B.  206. 

4.  There  is  no  general  law  of  this  state  pre- 
scribing the  manner  In  which  an  election  shall 
be  held  by  a  municipal  corporation  on  the 
question  of  Incurring  a  debt  other  than  a 
bonded  debt,  within  the  meaning  of  the  con- 
stitutional provision  above  refrated  to.  The 
general  assembly  has  never  expressly  con- 
ferred upon  the  city  council  ot  Dawson  the 
power  to  prescribe  the  manner  of  holding  an 
election  In  that  ol^  for  this  purpose.  In  the 
absence  of  a  general  law  providing  for  such 
Section,  and  In  the  absence  of  a  special  law 
expressly  conferring  upon  the  municipality 
power  to  deal  with  this  subject,  Is  not  any 
election  held  clearly  without  authority  of  law? 
See  Hudson  v.  City  of  Marietta,  cited  supra. 
If  It  was  necessary  to  so  hold  In  the  pres>nt 
case,  there  would  be  nothing  in  such  a  rul!n; 
to  conflict  with  the  decision  of  this  court  in 
Mayor,  etc.,  v.  Inman,  S7  Ga.  370.  The  city 
authorities  of  Griffln  had  express  legislative 
power,  on  a  recommendation  of  a  majority  of 
citizens,  either  In  public  meeting  or  by  public 
election,  to  subscribe  for  the  stock  of  rail- 
roads, to  borrow  money  on  the  faith  and  cred- 
it of  the  city  to  pay  for  the  same,  and  to  Im- 
pose a  special  tax  to  meet  the  debt  thus  creat- 
ed. It  was  held  that  an  amendment  to  the 
charter  of  the  city,  passed  In  1859,  which  con- 
tained the  provision  above  referred  to,  was 
not  repealed  hj  that  clause  at  Oa  conattto- 


sent,  dlrecOr  m  indirectly,  to  become  a  atock- 
liolder  In,  or  contriltnte  to,  any  railroad, 
*  •  •  except  In  the  caae  of  tbe  InbaUtants 
•of  a  cc»rporate  town  or  city.  In  anch  caaoi, 
ttie  general  aueinblr  may  penult  tbe  cwpo- 
rate  authorities  to  tak,e  each  stock  or  make 
«ncta  contribution,  •  •  •  after  a  majority 
«f  the  qualified  TOtera,  of  such  town  or  city, 
voting  at  an  election  held  for  the  purpose, 
ahall  bare  voted  In  f  aror  of  tbe  same,  but  not 
otherwise."  It  was  further  held  that  the 
amendment  should  be  construed  In  connection 
with  the  ^use  of  the  constitution  above 
quoted,  and,  thus  construing  the  two  togeUi- 
«r,  the  proper  mode  of  taking  the  sense  of  tixe 
citizens  In  1871  was  to  order  a  puUlc  dectlon 
by  all  of  the  quallfled  voters  of  the  city,  with 
the  privily  to  each  and  every  quallfled  voter 
to  vote  for  or  agalust  the  proposed  subscrip- 
tion. The  question  as  to  whether.  In  such  a 
«ase,  a  legislative  act  was  necessary,  was  not 
Involved,  because  tiiere  was  a  l^Islatlve  act 
authorlslbg  the  cl^  to  hold  the  election,  and 
the  only  question  was  as  to  who  was  em- 
braced within  the  meaning  of  the  term  "dtl- 
aen,"  as  It  was  used  In  that  act 

S.  But,  even  conceding,  for  the  sake  of  the 
argument,  that  no  legislative  action  was  nec- 
-eesary  In  order  to  authorise  a  municipal  cor- 
poration to  call  an  election,  we  cannot  hold 
that  what  was  done  by  the  city  authorities  ot 
Dawson  In  this  case  was.  In  any  sense  of  the 
word,  a  compliance  wltb  either  the  letter  vt 
tbe  spirit  of  the  constitution.  The  pmpose  of 
the  constitution  was  to  limit  the  amount  of  In- 
debtedness that  could  be  Incurred  by  cities 
within  tbe  limit  thus  fixed,  and  to  provide, 
with  one  staigle  exc^timi,— that  Is,  the  case 
•of  casual  deficiencies  of  revenue,— that  all 
debts.  Incurred  should  have  tbe  assent  of  two- 
thirds  of  the  quallfled  voters  of  the  munici- 
pality. If  the  Q|dlnance  calling  the  election 
does  not  prescribe  tbe  amount  of  Indebtedness 
to  be  Incurred,  and  If  the  notice  of  the  elec- 
tion does  not  fix  an  amount,  no  matter  wheth- 
er the  vote  be  unanimous  or  not,  the  whole 
purpose  of  the  constitutional  provision  Is 
thwarted.  To  bold  that  such  an  ordinance 
and  such  a  notice  would  give  a  municipal  cor- 
poration the  power  to  incur  whatever  debt  Is 
necessary  to  accomplish  the  object  referred  to 
In  the  ordinance  and  the  notice  would  be  sim- 
ply conferring  upon  the  CII7  autborlUes  un- 
limited power  to  do  that  which  the  constitu- 
tion says  that  they  shall  not  have  authority 
to  do.  If  two-thirds  of  the  qualified  voters  of 
a  city  can  confer  upon  municipal  officers  the 
power  to  Incur  an  unlimited  debt  in  order  to 
provide  waterworks,  why  may  not  the  voters, 
Instead  of  dealing  with  the  subject  of  mu- 
nMpal  expenses  separately,  simply  empower 
the  authorities  to  Incur  expenses  necessary  for 
waterworks,  electric  lights,  police,  and  all  oth- 
er things  needful  for  the  successful  adminis- 
tration of  tbt  city  government,  and  thus  avoid 


necessary  to  establish  the  propoalthm  that  an 
election  held  mider  such  a  notice  would  be 
practically  a  nulUficatlffiD  of  the  constitutional 
prorlalon.  If  we  are  correct  In  tills,  tike  ordi- 
nance passed  by  the  city  authorities  of  Daw- 
son, providing  for  an  election,  and  the  notice 
puUlshed  In  pursuance  thereof,  was  not  such 
a  compliance  with  the  constitution  as  would 
authorize  them  to  Incur  any  debt  whatever. 
And  this  view  of  the  caae  Is  strengthened 
when  we  take  Into  consideration  that  the  elec- 
tion was  held  In  18B6,  and  the  contract  claim- 
ed to  have  been  made  pursuant  to  that  elec- 
tion was  not  made  until  1880;  four  years  later, 
and  that  there  Is  notbing  to  Indicate  tiiat  the 
people  who  voted  at  tbe  election  had  tbe 
slightest  conceptlfHi  of  the  amount  at  debt  to 
be  incurred,  when  to  be  paid,  or  of  the  details 
of  the  contract  of  Indebtedness,  which  it  Is 
dalmed  they  assented  to  by  voting  In  the 
election.  The  policy  of  the  constitution  Ui 
against  the  Incurring  of  muiddpal  debts,  and 
thertfore  tiie  ctoistitutlonsj  provision  prescritt- 
ing  the  manner  In  which  debts  must  be  In- 
curred is  to  be  strlctiy  construed.  It  Ims 
been  the  uniform  ruling  of  this  court  that,  not 
only  the  constitutional  provlstim  must  be 
strictly  construed,  but  that  the  act  of  the  gen- 
eral assembly  prescribing  tbe  manner  In 
which  an  election  ahall  be  Iwld  on  tbe  ques- 
tion of  bonded  Indebtedness  shall  be  also 
strictly  ccmstrued.  Walsh  v.  C^ty  o£  Augusts. 
67  Oa.  208;  Oabaidss  v.  Hill,  74  Ga.  815; 
Bowen  V.  Oity  of  Greensboro,  79  Ga.  709.  4 
8.  B.  158;  Hemerick  v.  City  of  Atiiois.  80 
Ga.  674,  16  8.  E.  "Ri;  Ponder  r.  City  of  For^ 
syth,  86  Ga.  572,  23  B.  B.  488;  Mayor,  etc.,  of 
Ferry  t.  Norwood,  98  Oa.  800,  25  8.  E.  &i8. 
While  an  examination  of  the  cases  dted  will 
probably  show  that  In  tiie  later  cases  theib 
has  been  some  departure  from  the  very  strict 
rule  of  construction  laid  down  hi  the  earlier 
decisions,  no  such  departure  has  takoi  place 
as  would  Justify  us  In  holding  tbat  the  notice 
of  an  election  where  tiie  question  of  Incurring 
a  debt  Is  to  be  decided  would  be  sufficient 
when  tbe  amount  of  the  debt  to  be  Incurred 
waa  not  In  any  way  spedfied,  either  In  the 
ordinance  calling  for  the  Section  or  In  the  no* 
Uce.  In  tbe  case  of  Irvtn  v.  Gregory.  86  Ga. 
605, 13  S.  B.  120,  It  was  held  that,  In  an  elec- 
tion held  to  determine  whether  a  school  law 
should  be  adopted,  a  failure  to  publish  the  no- 
tice of  the  election  the  number  of  times  re- 
quired by  law  would  be  held  to  be  a  mere  ir- 
regularity after  the  election  had  been  held 
and  the  result  acquiesced  In  by  tbe  citizens. 
In  the  case  of  Brand  v.  Town  of  Lawrence- 
vlUe  (Ga.)  30  S.  S.  954,  It  was  held  that, 
"though  the  notice  of  the  election  provided  for 
by  such  an  act  may  not  in  the  clearest  and 
most  unequivocal  terms  have  submitted  to 
the  quallfled  voters  tbe  question  of  adopting 
the  act  Itself,  yet,  where  the  terms  of  the  no- 
tice were  auch  as  to  show  that  this  question 


ten,  being  BoffldenQ  will,  after  the  eleetion 
has  taken  place,  and  after  the  bonds  In  pursu- 
ance of  its  result  bare  been  tssned  and  sold, 
and  their  proceeds  applied  as  required  by  the 
ac^  be  treated  as  a  mere  Irregularity,  not  In- 
validating the  bonds,  and  one  of  vhlch  It  Is 
too  late  for  a  tazparWf  who  participated  hi 
the  dectlon  and  who  bad  Jmowledge  of  all 
the  facts,  to  complain." 

0,  It  Is  contended,  however,  that  the  ekty 
anihorlties  should  not  be  allowed  to  set  up 
the  defense  Insisted  upon  In  this  case,  be- 
cause the  waterworks  company,  upon  the 
faith  of  the  contract,  has  expended  a  large 
amount  of  nooney  In  constructing  the  plant 
necessary  to  operate  the  system,  and  that  it 
would  be  8n<^  a  fraud  upon  them  to  now 
refuse  to  pay  that  the  municipal  authorities 
should  be  e8tcq;iped  from  setting  up  the  want 
ftf  power  to  make  the  contract  sued  upon. 
AU  persons  ^rho  deal  with  public  officers  act 
at  their  peril,  and  are  charged  by  law  with 
notice  of  the  authority  of  the  officers  with 
^om  they  draL  If  the  dty  authorities  of 
Dawson  had  no  power  under  the  constitution 
and  laws  of  this  state  to  bold  the  election, 
and  make  the  debt  claimed  to  have  been  In- 
curred in  pursuance  tiiereof,  the  waterworks 
company  Is  charged  with  notice  of  such  want 
of  power;  and  it  cannot  be  said  to  be  a  fraud 
upcm  It  to  set  up  a  defense  based  upon  a  fact 
of  which  it  was  charged  by  law  with  notice 
E^ven  If  a  ben^t  has  been  lecdved  one  of 
the  contracting  parties  from  a  contract  which 
Is  void  became  prohibited  by  the  constitution, 
or  because  contrary  to  public  poUiqr,  the  re- 
ceiving of  such  benefit  will  not  prevent  the 
party  receiving  It  from  setting  up  against  A 
suit  to  enforce  the  contract  the  defense  that 
the  contract  was  Illegal  and  void.  See  Cov- 
ington ft  M.  B.  Oo.  V.  City  of  Athens,  8B  Ga. 
307.  11  a  £.  683.  To  establish  the  rule  that 
an  that  Is  necessary  to  prevent  a  dty  fran 
treading  that  under  the  constitution  and  law* 
of  the  state  it  could  not  incur  the  Indebted- 
ness sought  to  be  charged  against  it  would 
be  to  show  that  the  alleged  illegal  contract 
bad  been  fully  performed  on  one  side  would 
place  entirely  within  the  power  of  persons  de- 
siring to  make  Illegal  contracte  ttie  determi- 
nation of  the  question  as  to  whether  the  con- 
stitution of  the  state  shall  be  enforced  in  a 
partlcolar  Instance.  Where  a  municipal  cor* 
poratlon  has  the  power  to  incur  a  debt,  and 
the  debt  Is  incurred  in  an  irregular  way,  It  is 
settled  law  that  the  innocent  holder  of  a  ne- 
gotiate Inatrnmoit  issued  by  the  authorities 
of  such  dty,  and  which  redtes  a  ccnnpliance 
with  the  law  in  regard  to  the  incurring  of 
the  debt,  will  be  entitled  to  prevail  In  a  suit 
to  enforce  the  collection  of  such  Instrument, 
notwitintandlng  a  defense  setting  up  the  Ir- 
regularities In  the  manner  In  which  the  debt 
was  Incurred.  Black  v.  Oohen,  52  Ga.  621. 
The  cmitest  In  the  present  case  being  between 


en  of  such  inatnunents  has  no  appUeathm 
whatever.  The  promoters,  who  were  after- 
wards incorporated  as  the  Dawson  Water- 
works Company,  were  charged  by  law  witti 
knowledge  of  what  the  constitution  and  stat- 
utes of  this  state  required  in  regard  to  sndli 
contracts,  as  well  as  what  had  transpired  In 
the  city  of  Dawson,  and  now  dalmed  by  them 
to  be  a  compliance  with  the  law  in  resard  to 
the  Incurring  of  debte;  and  It  being,  aa  ve 
have  shown,  not  wlthta  tiie  powa  of  tbe  city 
of  Dawson  to  make  the  contract,  no  estt^tpd 
is  raised  by  law  to  prevent  the  dty  aathori- 
ties  from  calling  In  question  the  legality  of 
the  contract  relied  on  by  ^  defendant  In  er- 
ror. 

7.  When  tills  case  was  here  before  (29  S.  E. 
76S),  it  was  ruled  that,  'this  being  an  action 
sgalDst  a  municipal  corporation  for  a  year^ 
supply  of  water,  in  which  the  lAalntttTa  right 
of  recovery  depoided  upon  tiie  validity  of  an 
alleged  contract  between  It  and  the  defend- 
ant, covering  a  period  of  years,  and  the  evi- 
dence not  affirmatively  dlsdoBiog  that  when 
tbe  contract  was  or^inally  made  tbe  nmnlci- 
pal  corporation  had,  in  the  manner  prescribed 
by  tbe  eonstitntion  of  this  state,  made  dut> 
and  lawful  provision  for  tiie  payment  of  tlie' 
yearly  sums  to  become  due  on  such  contract. 
It  was  error  to  direct  a  verdict  for  the  lOatai- 
tiff."  There  is  nothing  In  our  present  raltng 
which  confllcta  witii  this  decision.  Bpon  an 
Investigation  of  the  case  as  then  presented. 
It  was  found  that  one  alnolutdy  essential  ele- 
ment necessary  to  constitute  a  cause  of  ac- 
tion was  wanting,  and  the  case  mis  reversed 
because  the  direction  of  a  vadlct  for  tbe 
plaintiff  was  erroneoua  for  that  reason. 
There  was  no  ruling  made  on  any  of  the  ques- 
tions now  dedded,  althoi^ch  such  questions 
were  made  In  the  record.  The  record  in  the 
case  did  not  disclose  an  ordidmce  which  made 
provlslim  for  the  debt;  and  If  all  of  the  other 
constitutional  and  statutory  requirementa  had 
been  present,  the  absence  of  this  ordinance 
would  have  required  a  reveraal  of  the  caae- 
The  extent  of  the  ruling  to  ttiat  case  was  sim- 
ply that  without  such  an  ordinance  fbm 
could  be  no  cause  of  action,  and  whether  tte 
other  elemente  necessary  to  constitute  the 
cause  of  action  w&ee  present  was  not  passed 
upon. 

8.  While  either  party  to  the  contract  in. 
question  can  terminate  it  at  the  end  of  any 
year,  aa  long  as  It  stands  and  is  compiled 
with  by  one  party,  the  other  must  comidy 
also.  Ford  V.  City  of  CartersvUle.  8i  Qa.  213. 
10  S.  B.  782;  Lett  r.  Olty  of  Waycross,  St  Ga. 
681,  11  S.  B.  558;  CarieiOTllle  Inyirovement, 
Gas  ft  Water  Oo.  v.  City  at  Garteravllle,  89- 
Ga.  683,  16  S.  B.  2B;  Dawscm  Waterworks 
Co.  V.  Carver,  95  Ga.  B65,  20  S.  E.  602. 

9.  As  the  Judge  was  not  authorised  to  direct 
a  verdict  for  the  plaintiff  on  the  ground  that 
flie  contract  was  valid,  and  thereflve  tbe 


a  finding  tn  ta.rot  of  the  plaintiff  upon  tbe 
theory  that  the  defendant  had  received  bene> 
flto  from  tbe  contract  during  tbe  year  1896, 
and  was  for  that  reason  liable  for  the  amount 
stipulated  In  the  contract  to  be  paid  annuallyf 
.After  a  carefal  examination  of  this  record, 
we  cannot  say  that  the  evidence  demanded 
this  finding.  While  the  great  preponderanco 
of  the  evidence  to  In  favor  of  tncHx  finding, 
there  to  some  evidence  nptm  which  a  Jary 
conld  base  a  finding  In  favor  of  tbe  defend- 
ant; and  we  think  that  tbe  case  should  bave 
been  submitted  to  a  Jnry  under  ptop^T  In- 
atmctltnii.  If  -Qie  jniy  shonld  believe  that 
the  dty  couBcfl  of  Dawaon  maintained  Its  fire 
department  Intact  during  tbe  year  1896,  with- 
out any  snbstanttsl  change  as  to  Its  organiza- 
tion or  rules  fnnn  what  It  bad  been  In  previ- 
ous years,  and  bad  tailed  to  notify  the  officers 
and  members  of  tbto  department  of  Its  In- 
tention to  abandon  tbe  contract  wltb  the 
waterworks  company,  and  also  ftfled  to  pro- 
vide any  ap^Iances  or  means  to  extinguish 
fires  independently  of  the  water  which  would 
be  furnished  by  the  waterworks  company, 
and  did  In  £act,  during  the  year  In  question, 
make  use  of  the  water  of  the  plaintiff  com- 
pany to  atlngulsh  a  fire  or  fires,  they  would 
be  authorized  to  find  VbaX  the  resolution, 
passed  in  18M,  terminating  the  contract  with 
tbe  waterwoAs  company  at  the  end  of  that 
,year,  even  &  passed  In  good  faith,  was'  not 
'adhered  to  In  good  faith,  and  that  the  acts 
above  recited,  If  tme  In  fact  amounted  to  a 
waiver  of  tbe  resolution,  so  as  payment 
of  tbe  amount  due  under  the  contract  for 
1896  was  concerned.  If,  on  the  other  hand, 
a  Jury  should  believe  that  the  res4di^on  ter- 
mlnatlng  the  contract  iras  passed  In  good 
faith,  that  the  dty  authorities  did  all  to  tbelr 
power  to  carry  It  into  effect,  snd  that  they 
notified  the  officers  snd  members  of  the  fire 
department  that  tbe  contract  was  terminated, 
and  that  tbe  water  was  not  to  be  used,  and 
perstoted  In  the  refusal  to  use  the  water,  or 
to  permit  any  one  to  use  the  water.  In  be- 
half of  the  dty,  on  any  occasion,  a  verdict  in 
£avor  of  the  defendant  would  not  be  without 
evidence  to  support  It.  Judgmoit  reversed. 
All  the  Justices  concantog;  SDCMONS,  0.  J., 
spedally. 

SIMMONS,  O.  J.  (omenrrlng  spedally). 
Tbto  court  faavli^  held,  when  this  case  was 
hoe  before,  that  the  contract  between  tbe 
city  and  the  waterworks  company  created  a 
debt  I  sm  bound  by  that  decision.  It  Is  the 
tow  <tf  this  case,  whether  It  was  right  or 
wrong.  The  majority  of  the  court  having  de- 
termined not  to  overrule  the  cases  on  the 
same  line,  I  am  likewise  bound  by  them.  If 
It  were  an  origlnsl  question,  I  should  hold,  in 
accordance  with  nearly  all  the  other  courts 
of  the  Union,  Indudlng  the  supreme  court  of 
the  United  States,  when  oHistmlng  similar 


or  water  tor  a  term  of  years,  tor  a  certain 
sum  to  be  paid  annually,  to  not  a  debt,  within 
the  meaning  of  the  constitution.  It  to  dlffl- 
cnlt  for  me  to  understand  now,  after  full  ar- 
gument and  refiection,  how  the  making  of  the 
same  contrad  by  the  same  authority  f<or  one 
year,  when  there  to  no  money  In  tbe  treasury 
to  pay  it,  and  taxes  are  to  be  levied  to  meet 
the  obligation,  is  not  a  debt,  when,  If  the 
same  authori^  makes  a  contrad  for  the  same 
purpose  for  two  years,  or  five  years,  it  to  a 
debt 


PULLMAN'S  PALAGB-GAR  CO.  v.  HALL. 

{Supreme  Court  of  Georgia.  March  16, 1899.) 

SLsapina-CAB  Compakt— Liability  to  PABSBKBHt 
~LoBB  BT  Thbit— Rbasonablb  Cabb. 

1.  A  sleeping-car  company  is  not  liaUe  to  a 
passenger  for  tbe  loss  by  theft  of  personal  ef- 
fects taken  Into  the  car  by  the  passenger  for  his 
own  use,  and  of  which  be  retains  possession, 
either  under  the  rules  which  aK>ly  to  an  inn- 
keeper for  tbe  loss  of  the  goods  of  his  guest,  nor 
those  of  a  carrier  for  tbe  loss  of  baggage  intrust- 
ed to  it  to  traosport.  Such  a  company  owes  to 
B  passenger  tbe  duty  of  exercising  reasonable 
care  to  goard  the  property  of  tbe  passenger  from 
theft  a&d  if,  through  tbe  want  of  such  care,  tbe 
personal  effects  of  the  i^assenger,  such  as  he 
might  reasonably  carry  with  him,  are  stolen,  the 
company  is  liable  therefor.  But  if  such  reasona- 
ble care  shall  have  been  used,  and  such  personal 
goods  are  stolen  by  one  not  its  employfi,  such 
company  is  not  reqimnsible  for  the  loss. 

2.  The  company  hartng  shown  in  this  case 
that  after  the  car  had  gone  abont  one  mile  from 
the  station,  and  -in  croseing  another  road,  the 
speed  had  been  reduced  to  about  five  or  six  miles 
an  hour,  that  the  rear  door  was  securely  locked, 
that  the  conductor  and  porter  were  gaarding  the 
open  door  in  front,  when  it  appears  ttiat  a  thief 
on  tbe  outside  caught  onto  the  moTing  car,  and, 
standing  on  a  rod  underneath  tbe  car,  took  tbe 
▼alise  from  the  seat  and  drew  it  through  the 
window,  tbe  loss  of  the  valise  is  not  to  be  at- 
tributed, under  the  circumstances  of  tbe  theft  to 
tbe  want  of  reasonable  care  exercised  by  the  com- 

fiany  for  its  protection.  Tbe  company  not  be- 
ng  an  insurer  of  the  goods  against  theft,  nor 
having  tbe  exdueive  custody  of  tlie  Talise  for 
transportatton,  and  showing  its  servants  to  tie  on 
watch  at  tbe  only  open  entrance  to  the  car  at 
the  time,  reasonable  care  would  not  require  it 
also  to  specially  guard  the  windows  of  a  mov- 
ing train. 

3.  In  view  of  the  admitted  facts  uimd  which 
this  case  was  tried  before  a  Jury  In  a  justice's 
court,  and  the  legitimate  inferences  that  may  be 
drawn  therefrom,  as  well  as  in  view  of  an  ab- 
sence of  proof  on  material  points  which  the  ad- 
mission leaves  In  doubt  there  was  testimony  au- 
thorizing the  conclusion  that  tbe  defendant  com- 
pany bad  not  overcome  the  bmrden  resting  upon 
it  to  show  it  was  in  the  exercise  of  reasonable 
care  in  protecting  the  property  of  the  passenger 
from  theft.  Such  questions  being  peculiarly  for 
the  jury,  and  the  only  error  assigned  in  the  pe- 
tition for  certiorari  being  that  tne  verdict  was 
contrary  to  law  and  evidence,  the  judge  of  thi 
superior  court  did  not  abase  hia  discretion  in 
overruling  the  petition.  Per  Lewis,  J.,  dissent- 
ing. 

(Syllabua  by  the  Coturt) 

Error  from  superior  court,  Fulton  oonn^; 
J.  H,  Lumpkin,  Judge. 
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Doney.  Brewster  &  Howell  and  Hugh  M. 
Dorset,  tor  plalatlfl  In  error.  W.  J.  Spealrs, 
for  doCendant  in  eaax. 

LITTLB,  jr.  The  defendant  in  wrot  brought 
suit  In  a  jostlce'B  court  against  the  car  com- 
pany for  ¥30.50,  being  the  value  of  a  rallae 
and  Its  contents.  Judgment  in  his  favor  was 
rendered  for  the  amount  for  which  he  sued. 
The  car  company  filed  Its  petition  for  certio- 
rari, after  hearing  which,  the  judge  of  the 
superior  court  sustained  the  Judgment  render- 
ed In  the  Justice's  court,  and  dismissed  the 
certiorari.   The  car  company  excepted. 

The  case  was  tried  In  the  Justice's  court  on 
an  agreed  statement  of  facts,  as  follows:  "It 
is  agreed:  That  L.  H.  Hall,  the  plaintiff,  was 
a  passenger  on  the  car  Sawanee  on  October 
26,  1884;  said  car  leaving  Cincinnati  at  8 
p.  m.  That  said  passenger,  Hall  occupied 
room  H,  assigned  him  by  porter;  portOT  plac- 
ing valise  therein  in  said  car.  Said  passen- 
ger, Hall,  took  on  board  the  articles  set  out 
In  the  bill  of  particulars  attached  to  the  suit, 
and  It  is  agreed  that  the  valuation  therein 
placed  on  said  articles  is  correct  and  reasona- 
ble. L.  H.  Hall  was  accompanied  by  W.  C. 
Rawson.  Iliey  engaged  two  lower  berths  In 
the  same  state  room,  and,  on  going  into  the 
state  room,  found  the  window  up,  and  put  the 
window  down.  They  together  left  their  valis- 
es in  the  state  room,  and  went  forward  to  the 
smoking  room,  Jast  before  the  train  started. 
Afterwards,  as  they  were  le&ving  the  station, 
and  as  they  were  passing  through  ynrd,  and 
as  train  No.  S  on  the  Q.  A  O.  (this  being  train 
Hall  was  on)  was  slowtt^  up  at  the  0.,  H.  ft 
D.  crossing,  about  one  mile  from  the  Central 
Depot,  from  which  they  started,  and  fnun 
where  plaintiff  boarded  the  train,  the  porter, 
Wright,  caught  young  man  taking  a  large  and 
small  valise  from  the  room  H.  When  the 
thief  saw  the  porter,  he  dropped  the  large  va- 
lise, but  succeeded  In  getting  away  with  the 
small  valise;  this  being  the  valise  of  the 
plaintiff.  At  this  point  the  porter  ran  forward 
to  the  smoking  room  and  pulled  the  air  cord, 
and  was  asked  at  that  time  by  Mr.  Rawson 
what  he  was  doing  that  for,  when  he  Informed 
Rawson  that  some  (me  had  stolen  a  valise  out 
of  one  of  the  state  rooms.  Rawson  and  Hall 
went  back  to  see,  and  found  that  the  thief 
had  gotten  Mr.  Hall's,  and  would  have  gotten 
Rawson's  but  for  the  efforts  of  the  porter, 
who  caught  Rawson's  valise  as  the  thief  was 
taking  it  through  the  window.  One  door  of 
the  car  was  locked,  and  the  conductor  and  the 
porter  stood  at  the  open  end  of  the  car;  and 
Rawson  does  not  know  how  the  thief  could 
have  gotten  In  the  car,  as  every  one  was  rV 
gulred  to  show  a  ticket  before  entering  sta- 
tion, and  a  sleeping-car  ticket  before  getting  on 
board  the  car.  Valise  was  taken  from  open 
window  la  the  side  of  car  from  room  H;  the 


ana  saw  two  tramps  hanging  on  the  ontsidf 
of  car,  and  ran  them  off.  CcadDCt<H*B  atten- 
tion was  immediately  caUed  to  same,  and  tnln 
was  stopped,  but  too  late  to  get  the  valise. 
By  the  time  the  train  had  stopped,  the  men 
had  gotten  too  far  away,  and  It  was  Unpossibk 
to  catch  them.  No  suspldoua  perscm  was  no- 
ticed by  the  conductor  or  porter  hi  the  car.  M 
train  passed  by  Big  Four  yards,  where  the 
valise  was  stoloi,  it  was  going  at  the  rate  of 
from  five  to  six  miles  an  hour.  Conductor 
and  porter  did  all  they  could  to  save  valise 
after  thief  was  discovered." 

1.  Under  these  admitted  facts,  the  question 
arises,  first,  what  Is  the  liability  of  a  sleeping- 
car  company  to  its  passengers  for  personal 
haggAge  which  the  passenger  takes  with  hint 
in  the  sleeping  car?   This  court  has.  In  two 
cases  heretofore  conaidraed,  ruled  upon  the 
liability  of  a  aleeping-car  company  for  the  loss 
of  goods  of  a  passenger,  when  the  same  were 
lost  at  night,  when  the  passenger  was  steep- 
ing.  In  the  case  of  Kates  v.  Gar  Ga,  95  Ga. 
810,  23  S.  E.  186,  the  action  was  to  recover 
the  value  of  certain  money  and  papers  whkh 
It  was  alleged  were  taken  from  the  pocket  of 
the  plaintlfTs  clothing  at  night.   This  court 
in  that  case  did  not  undertake  to  define  th« 
precise  relation  which  existed  between  a 
sleeping-car  company  and  a  passenger,  but 
ruled  that,  from  the  character  of  the  bn^e&j 
in  which  the  company  was  engaged,  a  duty 
on  the  part  of  the  company  was  o^ted.  (■> 
exercise  some  watch  and  care  over  the  pas- 
soiger,  and.  within  certain  reasoualde  linoit^ 
over  his  property  as  well,  and  that,  If  a  ki»! 
occurs,  the  burden  of  proof  1b  on  the  coupan; 
of  showing  that  It  exercised  such  leuonabli 
care  during  the  hours  of  the  night  as  was  net- 
easary  to  secure  the  safety  of  the  passenfrtT  i 
prc^erty,  and  that  the  loss  was  not  occasioni^ 
because  of  the  failure  on  the  part  of  the  eut 
ploy^a  of  the  company  to  do  so.    The  otho 
case  to  which  we  refer  is  that  of  Car  Co.  \ 
Harvey,  101  Ga.  733,  28  S.  B.  980.  TIkt 
this  court  was  asked  to  reverse  the  ruIUi 
made  in  the  Kates  Case,  supra,  but,  after  ci>\ 
sideration,  adhered  to  such  ruling.    Chief  Ju 
tice  Simmons,  in  rendering  the  oploloD  in  tl 
case,  said  that:  "The  law  as  to  the  liabili 
of  keeping-car  companTes  Is  not  well  settle 
Courts  In  different  states  have  laid  down  di 
ferent  rules  as  to  their  liability."    Anil  ) 
suggests  that  legislation  should  be  had,  deli 
ing  the  exact  liability  of  sleeping-car  ecu 
panics  to  a  passenger  for  loss  of  foods, 
determining  the  questiim  now  under  consli1< 
ation.  It  seems  to  be  necessary  to  define  a 
fix  the  rule  of  liability  which  attaches  to 
sleeping-car  company  for  the  loss  of  grx 
which  were  stolen  by  some  one  not   in  i 
employ  of  the  company,  and  while  the  imiks< 
ger  was  awake.   A  fair  examination  of  \ 
question  renders  it  necessary  to  note  ttiat  1 
passenger  whose  valise  was  takoi  Crom 


axy,  and  tbat  the  vailse  nad  been  taken  to  tne 
state  room  or  berth  which  had  been  assigned 
to  the  paasenger,  and  In  bis  presence  there 
deposited;  that,  finding  the  window  to  the 
berth  or  state  room  vpea,  the  passenger  closed 
It,  and  then,.leaTing  his  valise,  went  forward 
to  the  smoking  room;  that  In  no  other  man- 
ner did  the  company,  by  Its  employes,  hare 
charge  of  sach  baggage.  Also,  the  other 
facts,  that  the  rear  door  of  the  car  was  lock- 
ed, and  the  conductor  and  porter  stood  at  the 
front  door  of  the  car;  that  while  the  car  was 
In  motion  the  valise  was  taken  by  a  thief, 
who  stood  on  a  rod  underneath  the  car,  on 
the  outside,  and  abstracted  it  through  the 
window.  In  the  case  of  Blum  t.  Car  Co., 
1  Flip.  500,  Fed.  Gas.  No.  1,674,  as  cited  in 
Voss  T.  Railway  Oo.  (Ind.  App.)  43  N.  G.  20, 
a  number  of  reasons  are  glren  why  a  deep- 
lug-car  company  la  not  liable  as  an  Innkeeper. 
Among  those  reasons  are  the  following: 
"The  peculiar  construction  of  sleeping  cars  Is 
such  as  to  render  It  almost  Impossible  for  the 
company,  even  with  the  most  careful  watch, 
to  protect  the  occupants  of  berths  from  being 
plundered  by  the  occupants  of  adjoining  sec- 
tions." That  the  Inkeeper  Is  given  a  lloi 
upon  the  goods  of  his  guests  for  the  price  of 
their  entertainment.  Tbat  the  Innkeeper  Is 
obliged  to  receive  every  guest  who  applies  for 
entertalnm«it,  while  the  deeplng-car  com- 
pany receives  only  flrst-dass  passengers. 
Tbat  the  Innkeeper  la  bound  to  furnish  food 
as  well  as  lodging,  and  to  receive  and  care 
for  the  goods  of  hla  guests,  and,  unless  other- 
wise provided  by  statute,  his  liability  Is  un- 
restricted In  amount,  while  tbe  sleeping-car 
company  contracts  to  funUsh  a  bed  only. 
That  the  conveniences  of  the  Inn  are  Impera- 
tive necessities  to  the  traveler;  a  deeplng-car 
Is  not  That  the  Innkeeper  has  a  right  to  ex- 
clude from  his  bouse  all  but  his  guests  and 
servants;  the  sleeping-car  company  must  ad- 
mit the  employes  of  the  train,  to  collect  fares 
and  control  Its  movenents.  That  the  sleep- 
ing-car company  cannot  protect  Its  guests  In 
all  particulars,  because  tbe  conductor  of  tbe 
train  has  a  right  to  put  them  off  for  nonpay- 
ment of  fare  or  for  a  violation  of  rules.  The 
court  In  that  case  then  ruled  that  sleeping-car 
companies  are  not  subject  to  a  passenger,  as 
an  innkeeper.  The  cases  of  Car  Co.  v.  Smith, 
73  111.  360,  and  Same  v.  Gaylord,  23  Am.  Law- 
Reg.  (N.  S.)  78S,  held  that  a  sleeping-car  com- 
pany la  not  liable  for  loss  of  the  effects  of  a 
passenger,  as  a  carrier,  because  It  Is  not  a 
carrier;  that  the  railway  company  is  the 
carrier;  that  tbe  carrier's  liability  depends  up- 
on his  possession  of  tbe  goods;  that  a  sleep- 
ing-car company  does  not  have  possession  of 
the  goods,— they  are  In  the  control  of  the  pas- 
senger. It  was  also  ruled  In  Lewis  v.  Sleep- 
Ing-Gar  Co.  (Mass.)  0  N.  E.  eiS,  tbat  a  sleep- 
ing-car company  was  not  liable  as  a  common 
carrier  nor  as  an  Inuholder.   But  each  of 


theft;  ana  ii,  through  want  of  sucn  care,  sucn 
as  he  might  reasonably  carry  with  him  are 
stolen,  the  company  is  liable.  The  rule  of  li- 
ability Is  stated  by  the  Texas  supreme  court 
In  the  case  of  Car  Co.  t.  Pollock  (Tex.  Sup.) 
5  S.  W.  814,  as  foUowB:  "While  a  sleeping- 
car  company  does  not  assume  towards  per- 
sonal baggage  taken  Into  a  car  by  a  passenger 
the  duties  and  liabilities  which  the  common 
law  imposes  upon  comtoon  carriers  as  to  or- 
dinary freight,  or  upon  an  innkeeper  as  to 
guests,  It  Is  req»nslble  In  the  same  way  as 
any  common  carrier  for  a  failure  to  perform 
the  duties  which  devolve  upon  a  common  car- 
rier In  relation  to  baggage  of  a  passenger 
which  Is  not  given  Into  its  exdnatre  custody; 
and  if,  through  a  failure  of  the  company  to 
exercise  reasonable  care,  the  passenger's  bag- 
gage Is  stolen,  the  company  Is  liable  therefor." 
In  2  'Shear.  &  R.  Neg.  (5th  Bd.)  }  626,  the 
author,  discussing  this  subject,  says,  "For 
obvious  reasons,  the  rule  of  absolute  liabiUty 
of  a  carrier  of  goods  or  innkeeper  is  not  ex- 
tended to  cases  of  theft  from  passengers  oc- 
cupying berths  In  a  sleeping-car;"  and,  citing 
Carpenter  v.  Railroad  Co.,  124  N.  T.  58,  2ft 
N.  E.  277,  says,  "It  is  picpetij  held,  in  view 
ot  such  arrangements  [of  berths],  and  of  the 
powerleesness  of  a  sleeping  passenger  to  de- 
fend his  property  from  theft,  or  bis  person 
from  assault,  that  It  Is  part  of  the  contract 
of  hiring  the  privilege  of  occupying  a  berth 
that  protection  should  be  afforded  him  by  the 
car  proprietor,  with  a  degree  of  care  and 
vigilance  commensurate  with  the  danger  to 
which  he  Is  exposed."  Mr.  Wharton,  In  Us 
Law  of  Negligence  (7th  Ed..  S  610),  says: 
'It  has  been  urged  that  such  a  proprietor 
[sleeping-car  company]  is.  If  not  a  common 
carrier,  at  least  an  Innkeeper,  and  therefore 
an  Insurer  of  the  property  of  his  guesta 
But  It  has  been  ruled  In  several  cases  that 
such  a  proprietor  Is  not  either  a  common  car- 
rier or  an  Innkeeper,  but  is  a  special  bailee, 
who  is  not  an  Insurer,  but  Is  charged  with 
the  duty  of  exercising  In  his  business  a  degree 
ot  care  and  diligence  proportioned  to  risks  to 
which  those  engaging  places  In  his  cars  are 
exposed."  4  Elliott.  R.  R.  {  1623,  sums  up- 
from  the  rules  In  adjudicated  cases  as  follows: 
"Our  conclusion  Is  that  where  Ibe  passenger 
takes  his  baggage  Into  the  coach  with  him, 
and  does  not  place  It  In  charge  of  tbe  rail- 
road company  or  of  the  sleeping-car  company, 
that  neither  company  is  liable,  unless  the  loss 
of  the  baggage  was  caused  by  the  negligence 
of  one  of  the  companies."  Ray,  In  bis  work 
on  Negligence  of  Imposed  Duties,  Passenger - 
Carriers  (pp.  241,  212),  dtlng  authorities,  says: 
"While  it  [the  sleeping-car  company]  Is  not 
liable  as  a  common  carrier  or  as  an  inuholder, 
as  18  said  by  some  of  the  authorities,  «  •  * 
It  Is  Its  duty  to  use  reasonable  care  to  guard 
the  passenger  from  personal  injury,  and  bis 
property  from  theft;  and  If,  through  want  of ' 


iDereior.  "  oee,  aiao,  BTevensoD  t.  uar  vxi. 
(Tex.  Olv.  App.)  26  S.  W.  112;  Car  Co.  T. 
Smith,  73  III.  360;  Chamberlain  t.  Car  Co.,  55 
Mo.  App.  474;  Henderson  v.  Ballroad  Co.,  20 
Fed.  437;  Belden  t.  Car  Co.  (Tex.  Civ.  App.)  43 
S.  W.  22.  While  there  are  declBlons  of  a  num- 
ber of  courts  which  have  held  sleeping-car 
companies  liable  to  a  passenger  for  the  loss 
of  his  baggage,  as  a  common  carrier,  and  oth- 
ers which  apply  the  law  of  liability  as  that  of 
Innkeepers,  the  weight  of  authority,  as  we 
understand  It,  Is  that  such  companies  are  not 
liable  as  innkeepers,  nor  as  carriers,  for  per- 
sonal effects  taken  with  the  passenger  Into 
the  car,  and  ot  wblch  he  retains  possession^ 
But  It  Is  the  duty  of  such  a  company  to  use 
reasonable  care  to  guard  the  property  of  tbe 
passenger  from  theft,  and  If,  through  the 
want  of  such  care,  the  personal  effects  of  a 
passenger,  such  as  he  might  reasonably  Carry 
with  him,  are  stolen,  the  company  is  liable 
therefor. 

2.  Such  being  the  rule,  the  question  which 
next  arises  Is,  was  tbe  property  of  tbe  passen- 
ger stolen  through  the  failure  of  the  employes 
of  the  company  to  exercise  reasonable  care 
for  the  protection  of  his  property?  It  will  be 
borne  In  mind  that  the  passenger  was  not 
sleeping  when  his  goods  were  stolen.  A  high- 
er degree  of  care  to  protect  the  goods  of  a 
sleeping  passenger  would  seem  to  be  required 
than  thatwhlch  Itls  necessaryto  exerclsewhen 
the  passenger  Is  awake  and  able  to  protect  it 
himself;  and  while  extraordinary  diligence 
Is  not,  under  the  law,  required  In  either  case, 
because  the  passenger  does  not  intrust  his  ef- 
fects to  tbe  company,  but  retains  possession 
himself,  for  his  own  comfort  and  convenience, 
yet,  having  engaged  the  accommodations  of- 
fered by  tbe  company  for  the  purpose  of  sleep 
during  proper  hours,  and  paid  for  the  same, 
and  the  company  having  accepted  him  with 
the  Implied  agreement  that  he  should  do  so, 
the  care  which  is  reasonable,  to  protect  the 
goods  of  a  sleeping  passenger,  must  be  exer- 
cised. And,  while  the  same  degree  of  care 
in  the  case  of  a  passenger  awake  might  not 
be  required,  yet  in  each  case  such  care  as  la 
reasonable  under  the  circumstances  is  requir- 
ed. For  the  want  ot  it,  the  company  Is  liable. 
Having  exercised  It,  It  is  not  The  court  of 
appeals  of  Missouri,  In  the  case  of  Chamber- 
lain V.  Gar  Co.,  65  Mo.  App.  474,  held  that 
In  a  case  where  the  porter  in  charge  of  the 
car  was  not  directed  to  look  after  the  effects 
of  a  passenger  in  his  absence,  "a  passenger  on 
a  sleeping  car,  who  leaves  his  watch  In  his 
berth  while  he  Is  in  the  toilet  room,  Is,  as  a 
matter  of  law,  guilty  of  contributory  negli- 
gence. If  It  Is  stolen  In  his  absence,  and  there- 
fore cannot  recover  from  the  company  for  the 
loss."  Whether  or  not  the  property  of  the 
passenger  In  the  case  at  bar  was  stolen  be- 
cause of  the  failure  of  the  company  to  exer- 
else  reasonaUe  care  tor  Its  protection  must. 


agreea  siaiemeni  or  lacis  louna  ui  xne  reooru 
is  somewhat  confused.   When  critically  ex- 
amlnedi  however,  it  appears:   Tliat  tbe  train 
to  which  the  sleeping  car  was  attached  bad 
left  the  station  where  the  passenger  boarded 
the  car,  and  proceeded  about  a,  mile  on  its 
journey.   The  train  reduced  Its  speed  to  five 
or  six  miles  an  hour  when  It  approacbed  tbe 
crossing  of  another  railroad.   At  that  time 
one  of  the  car  doors  was  locked,  and  the  otber 
guarded  by  an  employ^  of  tbe  sle^Ing-car 
company.  That  the  valise  was  taken  from 
the  seat  of  the  passenger  on  which  It  bad 
been  placed,  through  an  open  window,  by  a 
thief  who  was  on  the  outside,  dinging  to  tbe 
window,  and  standing  on  the  hog  chain  of 
the  car.   The  porter  of  the  car  was  in  the 
aisle,  and  ran  off  two  tramps  whom  he  saw 
hanging  on  the  outside  of  the  car,  and  dis- 
covered that  another  thief  had  seized  two  va- 
lise.  Tbe  porter  caught  one  of  the  valises  as 
the  thief  was  taking  it  through  the  window. 
Tbe  other  one  he  could  not  recover.  Inune- 
dlately  the  employes  of  the  car  pulled  tbe  air 
cord,  and  had  the  train  stopped,  but  the  tbief 
had  gotten  away  with  one  of  the  vallsee.  The 
circumstances  ot  tbe  theft  were  remarfcaUe. 
and  showed  the  perpetrator  to  have  been  a 
very  daring  lawbreaker,— willing  to  incur,  not 
only  the  risk  of  violating  the  law,  but  bis 
personal  safety  as  weU.   To  guard  all  the 
windows  of  a  movii^  car  from  rogues  who 
did  not  hesitate  to  risk  their  lives  In  catching 
hold  of  a  moving  train  with  the  hope  of  ab- 
stracting valuables,  would  have  required  ex- 
traordinary diligence.   Such  acts  ordinarily 
are  not  to  be  antldpated,  and.  without  sucb 
a  degree  of  diligence,  could  not  have  been 
prevented.  To  liave  securely  fastened  one  of 
the  doors  of  the  car,  and  guarded  the  other, 
while  another  employe  stood  in  tbe  aisle,  was 
certainly  as  much  as  any  anticipated  danger 
would  have  required.   Such  precautions,  in 
our  judgment,  amounted  at  least  to  reasonable 
care;  ahd  no  greater  diligence  than  this  b^ng 
required,  under  the  rule,  the  company  abould 
not  be  held  liable  for  the  loss. 

For  these  reasons,  it  la  onr  opinion  that  the 
certiorari  should  have  been  sustained,  and  the 
judgment  rendered  in  the  justice's  court  set 
aside.   Judgment  reversed. 

LEWIS.  J.  (dissenting).  Under  the  view  I 
take  of  this  case,  the  question  decided  by  tbe 
first  headnote  Is  not  Involved.  Th^  is  no 
error  of  law  complained  of  on  account  of  any 
ruling  or  view  of  the  court  below  to  the  effect 
that  a  sleeping-car  company  is  Uatde  to  Its 
passenger  for  loss  by  theft  of  his  baggage, 
to  the  same  extent  as  an  innkeeper  would  be 
for  the  loss  of  the  goods  of  his  guest,  or  a 
common  carrier  for  the  loss  of  baggage  In- 
trusted to  It  by  a  passenger  for  transportatloa 
Tbe  case  was  tried  on  an  agreed  statement  of 
facts  before  a  jury  In  a  justice's  court  Tbe 
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ent  view  of  the  degree  of  diligence  required  of 
the  company  than  is  expressed  by  a  majority  of 
this  court.  That  order  is  as  follows:  "After 
hearing  and  considering  this  case,  the  verdict 
and  Judgment  in  the  magistrate's  court  are 
affirmed,  and  the  certiorari  dismissed.  Negli- 
gence and  diligence  are  peculiarly  questions 
for  the  jury,  and  they  may  not  only  consider 
the  facts  admitted,  bat  may  draw  Inferences 
therefrom.  Whether  the  porter  was  negligent 
in  placing  the  valises  where  he  did  place  them, 
whether  the  agents  exercised  due  dUlgence  in 
guarding  the  property,  whether  the  window 
itself  had  proper  catches  or  safeguards,— in 
fact,  all  questions  touching  the  conduct  of 
the  company  and  its  employes,— were  for  the 
Jury.  I  think  there  was  enough  to  sustain 
their  finding." 

In  addition  to  the  suggestions  contained  In 
the  above  judgment,  attention  Is  directed  to 
the  following  points  in  the  evidence:  The 
sleeping-car  porter  placed  the  two  valises  In 
the  state  room  of  the  two  passengers.  At  this 
room  was  a  window  In  the  side  of  the  car, 
which  was  open,  and  the  passengers  closed  It 
down,— probably  to  protect  their  goods  from 
thieves.  They  then  went  into  the  smoker, 
and  never  left  there  till  after  the  larceny; 
hence,  never  opened  the  window.  The  Infer- 
ence is  reasonable  that  It  was  opened  either 
by  the  porter  or  the  thief.  If  by  the  former, 
he  voluntarily  and  unnecessarily  removed  the 
protection  given  the  baggage  by  the  passen- 
gers. If  the  latter,- the  evidence  nega- 
tiving the  fact  that  the  thief  was  inside  of 
the  car,— he  must  have  opened  the  window 
by  force  from  the  outside  of  the  car,  while  it 
was  In  motion,— a  very  improbable  theory; 
and,  if  that  was  done,  it  does  seem  that 
the  porter,  standing  In  the  aisle,  by  the  exer- 
cise of  ordinary  diligence  would  have  had  his 
attention  attracted  to  the  elevation  of  the 
window  by  the  trespasser  In  time  to  have  pre- 
vented the  theft,— it  being  admitted  that  the 
porter  was  at  the  time  standing  In  the  aisle. 
The  train  started  from  the  Central  Depot  of 
CTlnclnnati.  It  had  gone  but  a  mile,  and  was 
running  at  a  slow  rate  of  speed,  and  the  pre- 
sumption is  that  it  had  not  gone  to  the  limits 
of  a  populous  portion  of  that  large  city.  Be- 
sides these  fact^  It  does  not  appear  where  the 
conductor  was  at  this  time,  and  what  he  was 
doing.  It  is  true,  it  is  stated  that  he  and  the 
porter  were  at  the  door,  where  they  were 
receiving  passengers  who  were  entering.  If 
it  refero  to  the  entire  time,  th^  It  contradicts 
ether  facta  admitted.  In  one  portion  of  the 
admission  it  Is  stated  that  the  porter,  at  the 
time  of  the  theft,  was  In  the  aisle,  and  seized 
the  larger  valise;  thus  preventing  the  thief 
from  getting  that  also.  In  another  portion  It 
is  stated  that  at  that  time  he  saw  two  tramps 
on  the  outside  of  the  car,  and  ran  them  off. 
It  is  difficult  to  understand  how  he  could  do 


ercise  of  reasonable  care  and  diligence.  Gould 
not  the  Jury  have  inferred,  both  from  the  evi- 
dence and  the  want  of  evidence,  that  this 
burden  had  not  been  successfully  carried?  I 
only  allude  to  some  of  these  points  on  the 
facts,  with  a  view  of  showing,  to  say  the 
least  of  it,  that  whether  the  company  was  neg- 
ligent or  not  Is  a  reasonably  debatable  ques- 
tion; and  this  should  be  an  end  of  the  matter, 
so  far  as  the  power  of  this  court  Is  concerned, 
after  the  Jury  have  passed  upon  that  issue, 
and  the  Judge  of  the  superior  court,  having 
carefully  considered  their  finding  and  the  evi- 
dence upon  which  it  was  based,  has  approved 
their  verdict  I  therefore  believe  that  the 
Judgment  of  the  court  below  should  be  af- 
firmed, and  respectfully  dissent  from  the  de- 
cision tendered  by  a  majori^  of  the  court. 


ALLEN  et  al.  v.  HUGHES  et  al. 
(Supreme  Court  of  Geor^.   March  16,  1S99.) 
Damn — Cokstbuotioh— Dbijvbbt  —  Pbesdmptios. 

1.  A  deed  executed  in  1^8,  conveying  certain 
described  property  to  C.  In  trust  for  the  sole  and 
separate  use  of  SL  G.  H.,  the  grantor's  wife,  for 
and  during  her  natural  life,  and  st  her  death  to 
her  childreD,  the  issue  of  the  existing  marriage 
between  her  and  the  grantor,— said  children  to 
share  equally  in  the  same, — vested  in  the  trustee 
named  the  title  to  the  life  estate  only,  and  not 
to  the  estate  in  remainder. 

2.  Such  a  deed  is  in  proper  custody  when  held 
by  the  wife,  and  the  fact  that  after  the  death 
of  the  grantor  the  instrmnent  was  found  in  a 
tmnk  which  contained  papers,  both  of  the  gran- 
tor  and  the  life  tenant,  does  not  rebut  the  pte- 
snmption  of  delivery  raised"  tqr  the  due  record  of 
the  Instrument 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Suit  by  J.  H.  Hughes  and  others  against 
Oliver  Allen  and  others.  Judgment  for  plain- 
tiffs.  Defendants  bring  error.  Affirmed. 

Candler  &  Thomson  and  B.  M.  &  G.  F. 
Mitchell,  for  plaintifEa  in  error.  Goodwin  & 
Westmoreland  and  Hamilton  Douglas,  for  de- 
fendants In  error. 

LITTLE,  J.  Suit  was  brought  In  the  court 
below  to  recover  the  possession  of  a  certain 
lot  of  land  In  the  cl^  of  Atlanto.  The  tlUe 
set  out  by  plaintiffs  was  based  on  a  deed 
made  by  Hughes,  their  father,  to  Hayden  Coe, 
trustee,  on  September  8.  1^8.  The  preamble 
to  the  deed  of  conveyance  is  as  follows: 
"Whereas,  the  said  Peter  A.  Hughes  has  re- 
cently become  posseted  of  Some  money 
which  his  said  wife  inherited  from  ber  uncle, 
the  late  Caswell  Mlmms,  of  Charleston  dis- 
trict, South  Carolina,  deceased,  and  said  mon- 
ey having  been  invested  in  the  real  and  per- 
sonal property  hereinafter  described,  by  the 
said  Peter  A.  Hughes,  and  he  being  desirous 
of  making  provlsloa  for  his  said  wife,  Mary 


des  ana  misiortane,  ana  lor  tneir  stipporc 
and  maintenance;  and  whereas,  tbe  said  Pe* 
ter  A.  Hughes  la  desirous  of  securing  the  said 
real  and  personal  property  hereinafter  descrlt^ 
ed  to  the  said  Mary  Grace,  wife  of  the  said 
Peter  A.  Htighes,  that  ahe  may  enjoy  the 
same  daring  her  natural  life,  together  with 
the  rents,  Issues,  and  profits  arising  there- 
from,—at  her  death,  to  the  children,  bom 
and  to  be  bom,  of  the  present  marriage.  In 
remainder,  share  and  share  alike."  Then  fol- 
low the  words  of  the  conreyance:  "Now,  for 
and  In  consideration  of  the  natural  lore  and 
affection  which  the  said  Peter  A.  Hughes  has 
for  blB  said  wife,  Mary  Grace,  and  her  chil- 
dren aforesaid,  as  well  as  the  premises  con- 
sidered, •  •  •  .bath  granted,  bai^alned, 
and  sold,  and  dotb  by  ibese  presents  grant, 
bargain,  sell,  and  dellTer,  unto  •  •  • 
Hayden  Coe,  in  trust  for  the  sole  and  sepa- 
rate use  ot  the  said  Mary  Grace  Hughes,  wife 
of  the  said  Peter  A.  Hughes,  for  and  during 
her  natural  llf^  and  at  her  death  to  her  chil- 
dren, the  issue  of  the  present  marriage,— said 
children  to  share  equally  In  the  same,— the 
following  described  real  estate,"  etc.  (describ- 
ing it).  The  habendum  clause  In  said  instru- 
ment is  in  the  following  language:  "To  have 
and  to  hold  *  *  *  to  the  said  Hayden 
Coe  In  trust  f<M*  the  said  Mary  Grace  Hughes 
for  life,  to  her  sole  and  separate  use,  and  to 
her  children.  Issue  of  the  present  marriage, 
bom  and  to  be  bom,  in  remainder,— to  their 
own  proper  use,  benefit,  and  behoof  forever. 
In  fee  simple,"  etc.  It  was  alleged  and  prov- 
en that  the  plaintiffs  T.  H.  Hugbea  and  Fan- 
ny C.  H.  Wilson  were  the  children  of  Pe- 
ter A.  and  Hary  Grace  Hughes;  that  their 
sister,  Mrs.  Emma  M.  H.  Jackson,  who  was 
one  of  tbe  original  plaintiffs,  died  since  the 
suit  had  been  Instituted,  and  that  H.  H.  Jack- 
son, the  admlQiBtrator  of  her  estate,  was 
made  a  party  plaintiff;  that  Mrs.  Williams 
Is  deceased;  that  she  left  H.  J.  Williams  as 
her  sole  heir  at  law,  and  that  he,  before  the 
institution  of  this  suit,  conveyed  all  his  in- 
terest in  the  property  to  the  plaintiffs;  that 
Hayden  Coe,  tbe  tmstee,  died  in  1862;  that 
Peter  A.  Hughes  died  In  1803;  that  Mary 
Grace  Hughes,  the  life  tenant,  died  on  the 
14tb  day  of  April,  1896.  Tbe  petition  was 
filed  the  15th  day  of  August,  1896.  On  the 
trial  the  plaintiffs  Introduced  a  deed  from 
Paden  to  Ivy,  dated  January  1,  1839,  and 
successlTe  conveyances  In  regular  order  to 
Peter  A.  Hughes,  prior  to  the  execution  of  the 
deed  from  Hughes  to  Ooe,  tmstee,  and  proved 
Hughes  to  have  been  in  possession  of  tbe 
property  ander  the  title  so  conveyed.  Tbe 
conveyance  to  the  trustee  was  duly  recorded. 
There  was  also  introduced  in  evidence  a  deed 
from  H.  J.  Williams  to  the  plaintiffs,  bearing 
date  May  18,  1896,  recorded  June  26,  1896, 
conveying  all  the  interest  and  title  of  WU- 
llanu  In  tbe  property  to  the  plaintiffs.  Tbe 


tney  ciaun  uue,  baa  Deen  m  tne  puuic,  con- 
tinuous, exclusive,  onlnterrupted,  and  peace- 
able possession  of  the  land  sued  for,  under 
a  claim  of  right,  for  more  than  20  years. 
They  also  Introduced  deeds  made  by  Peter  A. 
Hughes  and  Hary  Grace  Hu^ea  to  £.  B. 
Sasseen,  bearing  dates,  respectively,  July  13. 
1863,  and  July  2S,  1863,  duly  recorded,  con- 
veying the  property  In  dispute;  alao,  deeds 
from  Sasseen  to  Jones,  from  Jonea  to  Orme. 
from  Orme  to  Grant  from  Grant  to  Mercer, 
and  from  Mercer  to  Badg^,  purporting  to  con- 
vey the  property  In  dispute,  each  for  a  Talua- 
ble  consideration,  duly  recorded,  and  forming 
BQCcesslve  links  in  a  chain  of  title  from  Pett^r 
A.  Hugbes  and  Mary  Grace  Hughes  to  Bad- 
ger, the  lessor  of  tbe  defendant  Allen.  It 
was  shown,  also,  In  behalf  of  the  defendants, 
that  Badger  died  on  December  20,  1S90,  be- 
ing represented  In  tbis  suit  by  Jobn  S.  Cand- 
ler, administrator,  one  of  tbe  defendants;  tbat 
Badger  went  into  the  possession  of  tbe  pnH>- 
erty  some  27  years  before  the  trial,  under 
the  deed  from  Mercer,  and  bad  been  coodnn- 
ously  in  the  peaceable  possession  of  tbe  same 
from  the  date  of  his  entry,  and  bad  made 
valuable  improvements  on  the  land.  There 
was  also  evidence  concerning  the  delivery  of 
the  tmst  deed,  and  tbe  defendants  Insisted 
that  no  title  ever  passed  to  the  grantees,  be- 
cause of  the  nondelivery  of  that  deed.  The 
evidence  pertaining  to  that  Issue  will  be  here- 
after considered.   At  tbe  conclusion  of  tbe 
evidence  and  argument  the  court  directed  a 
verdict  In  favor  of  the  plaintiffs  for  tbe  land 
sued  for,  and  Judgment  was  rendered  accord- 
ingly.  Tlie  defendants  moved  for  a  new  trial; 
alleging,  in  substance,  that  tbe  verdict  was 
contrary  to  evidence  and  to  tbe  law,  and  be- 
cause no  title  was  shown  to  be  In  tbe  plain- 
tiffs, but  that  the  evidence  showed  title  by 
prescription  to  have  been  In  defendants,  and 
because  tbe  court  directed  a  verdict  The 
motion  for  new  trial  was  overmled.  and  the 
defendants  excepted.   These  propositions  will 
be  considered  In  their  order. 

1.  It  will  be  seen,  by  reference  to  the  paper 
title,  that  both  plaintiffs  and  defendants  claim 
from  a  common  source.  When  tbe  plaintiffs 
exhibited  a  conveyance  from  Peter  A.  Huglies 
to  Coe,  end  proved,  as  they  did,  tbat  Hughes 
was  in  possession  at  the  time  of  the  execution 
of  the  deed,  title  In  the  grantees  was  suffi- 
ciently shown  to  authorize  a  recovery.  In  the 
absence  of  proof  of  outstanding  title  para- 
mount. Tbe  original  paper  title  on  which  the 
defendants  relied  was  tbe  deed  from  Hu^es 
and  his  wife  to  Sasseen,  bearing  date  subse- 
quent to  the  deed  from  Hughes  to  Coe,  trus- 
tee, and  successive  conveyances  ending  in  the 
conveyance  to  Badger.  Therefore,  regarding 
the  mere  paper  title  alone,  tho  plalntUCa  were 
entitled  to  recover.  Hughes  having  parted 
with  his  title  to  the  land  under  tbe  deed  to 
Coe,  trustee,  in  1858,  the  defendants  ooold 


tliat,  u  tbe  trnst  deed  was  legally  deliTered, 
It  vested  In  Coe,  as  trustee  of  Maiy  Oroce 
Sugbes,  a  life  estate  In  die  ^operty  deseribed 
by  tbe  deed.  This  deed,  baring  been  ezecated 
prior  to  tbe  passage  of  tbe  married  woman's 
act  of  1866,  was  at  a  time  wben  a  feme  covert 
cocld  properly  be  made  the  beneftdary  <it  a 
trust  So  ttaat,  In  all  events,  Mrs.  Hnghes 
took  a  life  atate  In  the  property,  nnder  that 
deed,  tbrongh  the  medium  of  her  trustee. 
The  possession  of  Hnghes  and  his  wife  after 
the  execution  of  the  deed  was  mtlrdy  consist- 
ent with  lis  terms,  inasmuch  as  the  pnii;>ose 
express^  In  tbe  trust  deed  was  to  secure  to 
tbe  wife  tbe  rents,  Issues,  and  proflts  thereof; 
and,  while  tbe  legal  title  was  in  the  trustee, 
she.  as  tbe  sole  beneftdary  (tm  her  life),  was 
entitled  to  tbe  benefits  of  the  property,  and 
the  personal  use  of  tbe  same.  It  appears  that 
the  trustee  died  prior  to  tbe  execntlon  of  the 
deed  1^  Hughes  and  Us  wife  to  Sasseen^  So 
that  at  tbe  time  of  the  execution  of  that  deed, 
for  aught  that  appears  In  the  record,  Mrs. 
Hughes  had  no  trustee;  and,  bebig  tbe  equi- 
table owner  and  sole  beneficiary  of  the  life 
Interest,  It  cannot  be  said  that  nothing  passed 
by  her  deed  to  Sasseen.   On  the  contrary, 
even  if  snch  deed  did  not  convey  full  legal 
title  to  ber  Hfe  estate.  It  certainly  did  convey 
colorable  title,  which  would  stand  nntn  set 
aside.  If  no  more.   Kile  v.  Fleming,  78  Ga.  1. 
Tbe  trust  created,  so  tar  as  Mrs.  Hughes  was 
concerned,  became  oracnted  by  tbe  act  of 
1866.  Thai  the  legal  title  to  a  life  ratate 
vested  In  Mra.  Hugbee,  and  she  had  Qie  abso- 
lute right  to  convey  It  Even  If  the  deed  to 
Sasseen  was  exeented  at  a  time  when  she 
did  not  have  the  legal  right  to  convey  her 
life  estate,  yet  wnen  she  afterwards  became 
invested  with  aucb  right  and  permitted  tbe 
conveyance  to  stand,  without  any  attempt  to 
qualify  or  set  It  aside,  It  must  now  l>e  held  to 
have  been  a  ratification,  and  that  Sasseen  took 
from  Hughes  and  his  wife  such  title  to  the 
property  as  tiie  grantors  had,  M  afterwards 
liecame  bivested  with.  Hnghes  had  no  title. 
Mrs.  Hiu;be8  had  a  llfft  estate,  and,  altbongb 
she  attempted  to  convey  the  fee,  the  only  ef- 
fect of  the  conveyance  was  to  vest  In  Sasseoa 
ber  life  estate.   If  we  assume  that  tbe  pro- 
rlsions  of  the  trust  deed  In  Question  extended 
to  the  remainder-men,  it  cannot  be  held  that' 
by  this  deed  of  Mrs.  Hnghes,  purporting  to 
convey  the  fee  In  tbe  property,  tbe  rights  of 
tbe  remainder-men  were  In  any  way  affected: 
nor  that  such  conveyance,  on  Its  execntlon, 
worked  a  forfeiture  which  entitled  tbe  re- 
mainder-men to  enter.   Sanford  v.  Sanford, 
55  Oa.  6S7.   It  may  therefore  be  taken  that 
the  legal  dfect  of  the   conveyance  from 
Hughes  and  bis  wife  to  Sasseen  In  1863  was 
to  vest  In  tbe  grantee  the  life  estate  of  Mrs. 
'  Hughes,-^io  mote,  no  less. 

It  Is,  however,  contended  by  the  plaintiffs 
In  error  that  a  proper  construction  of  tbe  deed 
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the  trust  extended,  not  only  to  tbe  life  estate 
of  Mrs.  Hughes,  but  to  the  estate  In  remain- 
der aa  weU,  and  that  Inasmuch  as  their  Imme- 
diate grantors  entered  into  possession  in  1863 
under  a  daim  of  right  and  contlmied  bi  the 
ezduslve,  peaceable,  uidntermpted,  and  pub- 
lic possession  thereof  tax  more  than  20  years, 
they  have  a  title  by  inescriptltm;  and  this 
contrition  praentB  the  main  imae  bi  the  case. 
To  support  the  cfmtentlon  that  the  title  bi  fee 
was  by  the  deed  of  1858  vested  In  the  trustee, 
counsel  for  tbe  pbiintifBB  dtea  us  to  tbe  prtnd- 
pl»  ruled  by  tbis  court  In  several  adjudicated 
caso.  Among  them  Is  tbe  case  of  Brady  v. 
Walters,  SC  Oa.  2ew  By  the  terms  of  the  deed 
conatned  In  that  case,  land  was  conveyed  to 
'  "the  wife  of  Martin  J.  Brady,  Ux  her  sole  and 
separate  use,  and  for  the  use  of  her  diUdren, 
bom  and  to  be  born,  to  have  and  to  hold  the 
same  for  tbe  uses  aforesaid."  A  trustee  was 
ai^xrinted  to  carry  out  this  trust  A&d  the  court 
held  that  the  legal  title  to  the  land  was  bi  the 
trustee,  to  iwotect  It  for  the  use  of  tbe  wife, 
and  for  the  use  of  the  dilldren  then  bom  and 
to  be  bom.   We  are  also  referred,  to  support 
this  contention,  to  the  case  of  Crawley  v.  Rleh- 
ardsm,  78  Oa.  213.  There  Graves  devised  all 
of  his  property  to  SHlen  J.  Crawley  In  trust  tor 
tbe  separate  and  sole  use  of  (Siarlea  B.  Craw 
ley,  with  a  proviso  that  If  Charles  should  ^ 
before  be  arrived  at  21  years,  Wiea  was 
have  the  use  of  it  for  ber  life,  and  at  ber  d' 
It  was  to  go  as  directed.  There  was  9 
of  the  property  during  the  minority  of  tl 
tul  que  trast,  and  the  coiut  bdd  that  t' 
an  executory  trust  In  Ellen  J.,  continn 
Charles  B.  should  attafai  his  majo 
there  being  a  right  of  action  In  tbe 
recover  the  property,  prescription 
the  trustee,  and,  as  ahe  was  barr 
plalntUf  became  of  age,  be  was 
red,  and  the  prescription  was 
other  cose  (that  of  Cushman 
Oa.  772,  1ft  S.  B.  46)  to  cited 
contention.   There  property 
Orantland  to  Ntobet  and  t 
fee  idmple,  "In  trast  for  t 
use  (tf  *   *  *  Sarah  ' 
Jerry  Cowles,  durli^  h 
her  death  hi  trast  to 
tween  sucb  cblldroi 
a   •   •   •  andJf 
In  life  at  her  deat 
of  deceased  ehUdrr 
under  the  terms 
a  fun  title  to  t* 
to  the  remalur 
least  as  tbe  If 
and  enjoy  It 
Inasmuch  e 
than  20  ye 
remainder 
tered  uo 
was  nr 
benefi 
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piainnns  in  error,  ruere,  lue  truw  creaiea 
was  for  tbe  sole  and  separate  use  of  a  daugh- 
ter of  the  testator  for  life,  and  at  her  death  tbe 
property  was  to  vest  absolutely  In  fee  simple 
in  such  child  or  children  as  she  might  have 
then  living;  but  this  will  conferred  upoa  the  | 
trustee  power  to  sell  the  trust  property,  to  re-  ! 
inrest  the  proceeds,  and  to  use  tlie  corpus  of  I 
the  estate  for  certain  spedOed  puritoses;  aad  i 
the  court  held  In  that  case,  "The  trust  created 
by  tbe  wiU  was  for  the  benefit  of  tjbkose  enti- 
tled to  take  In  rauainder,  as  well  as  for  the 
life  tenant,  although  the  trustee  was  not  In- 
vested with  tbe  legal  title  to  tbe  estate  la  re- 
mainder, beyond  what  was  Involved  In  tbe  ex- 
ecution of  those  powers."  The  purposes  and 
uses  for  which  the  trust  property  was  XaAA  In 
the  cases  dted  were  entirely  different  from 
those  expressed  In  the  deed  now  under  consld-  j 
H-atlon.  In  that  of  Brady,  tbe  trust  created  . 
was  not  that  of  a  life  estate  to  the  wife,  and 
r«nalnder  to  tbe  children,  but  it  was  for  tbe 
sole  and  separate  use  of  the  wlCe  and  the  chil- 
dren, born  and  to  be  bom;  and  such  tmst 
was  not  executed  until  the  posalbiUty  of  the 
birth  of  any  more  chlldr«i  had  become  extinct 
In  that  of  Crawly,  the  trust  was  made  ex- 
pressly to  coBtlnue  until  tbe  son  became  oC 
age.  The  attonpted  aUenatlon  of  tbe  property 
was  during  his  minority,  and  these  was  do 
question  made  as  to  the  existence  of  a  trust  at 
the  time  of  the  alienation,  nor  tkat  tbe  legal 
title  was  In  the  trustee  for  tbe  ptupoBe  of  titie 
execution  ot  tbe  tmst  In  the  Oaee  of  Oasb- 
man,  tbe  property  'was  eettrcyisd  to  tbe  traetee 
and  his  heirs  forever,  in  fee  staple.  Not  only 
so,  but  the  grantor,  alter  creatliig  a  trest  for 
tfae  benefit  ot  tbe  wife  during  ber  life,  uses 
this  langtiage:  "And  at  her  death  In  trust  ta 
be  equally  divided  between  such  children  ctf 
ber  and  ber  present  husband."  By  tbe  terms 
of  this  deed  the  trust  could  not  be  Umitsd  by 
Implication  to  the  life  estate  of  tbe  wife,  be- 
cause the  grantor.  In  express  words,  eootinued 
the  tmst  tmtll  tbe  division  between  the  chil- 
dren sbonld  be  made.  In  tbe  Case  of  Hender- 
son, while  a  portion  of  the  will  would  seem  to 
limit  tbe  trust  to  tfae  life  estate  of  his  dav^- 
ter,  and  provided  that  at  her  death  the  prop- 
erty was  to  vest  absolutely  ta  the  children  she 
might  leave,  Its  provisions  went  further,  and 
gave  to  the  named  trustees  and  their  succes- 
sors full  power  to  sell  and  reinvest,  or  change 
tbe  Investment  of,  any  or  all  of  tbe  tmst  iwep- 
ertjr,  without  an  order  of  tbe  ceurt,  and  allow- 
ed tbe  trustees  named,  or  their  suacessars,  up- 
on tbe  application  and  consent  of  the  cestiri 
que  trust,  to  use  any  part  of  the  corpus  of  tbe 
estate  for  its  Improvement,  and  for  the  more 
comfortable  support  (tf  such  cestui  que  tmst. 
Manifestly,  the  exercise  of  the  powers  given 
to  the  tmstees  In  this  case  required  tbem  to 
possess  the  right  to  convey  the  property  In 
fee.  for  otherwise  the  powers  could  not  be  eX' 
ecttted;  and  the  court  In  that  case  eipressly 


so  Qu*  as  was  esaennai  to  a  tme  executioo  ai 
the  trust.   In  the  deed  under  coasideatlaa  it 
was  declared  ijy  tbe  gnutor  that  the  mtms 
of  Ub  wife  bad  paid  fbr  tbe  property  wfaldi  be 
casveyed.   He  apuMad  the  aomve  from  i^di 
it  cane,  end  deolarwi  It  was  Us  Intention  that 
she  ebonhi  gajety  tbe  ptoperty  durtng  her  nai- 
ival  iifla,  and  bare  the  rents,  issues,  and  pnrf 
Its  arlidne  tbeseErem,  aad  at  ber  death  toe 
same  should  go  In  remainder  to  their  chlldmi 
which  were  born,  and  such  as  mi&.t  be  then- 
after  bom,  and  tliat  tbe  tmst  was  for  tke 
sole  and  sepamte  use  of  his  wife  for  and  dur-  I 
Ing  her  natural  life,  and  at  hex  death  to  her  | 
cdiildFeii,  the  Issue  of  their  marriage,  who  I 
should  sbare  equally  In  the  property.  The 
trust  was  for  the  said  Mary  Qrace  Hugbe^for 
life,  to  her  sole  and  separate  nae,  with  re- 
mainder to  her  children.  Issue  of  thetr  mar- 
riage.   In  the  case  of  BuU  v.  Walker.  71  Ga. 
lAB,  a  tmst  was  oieated  In  tbe  fbUorwlng  lan- 
guage:  "It  Is  mj  wlU  and  deslce  that  at  my 
dratb  all  of  my  property,  both  real  and  pa- 
Bonal,    •   «    •   sbould  go  Into  tfae  iMSsessioa 
of  my  Aangbtw  Sasan  P.,    *   *   *   and  be 
for  her  aote  use  and  benefit  for  and  dvcteg  her 
life.    *   *   •   and  at  her  death  to  be  divided 
aaaaong  my  grandchildren,  the  diUdren  of  the 
said  Susan  P.  Horned,  in  sncli  "^w^f  •  *  • 
m  ebe  amy  think  mast  equttable  and  Jost.  at 
her  Atsfb."   And  this  ceurt  beAd  tint  tbe 
UHUKd  tiBstee  was  made  trustee  at  Sosan  P. 
alone,  and  his  jiowees  si^nded  «nlr  to  ime  iUe 
estate,  and  aontlnued  Mily  to  ter  flimth  Ib 
Rogers  t.  Fmee,  16  Ga.  486,  an  owner 

of  land  coimyed  It  by  deed  to  P..  to  eojer  and 
have  MM  vents  and  pvoOts  dm-hig  ber  Ufe,  the 
grantor  consenting  to  be  trustee  for  said  P.. 
to  have  and  to  bold  saftd  land  daring  ber  life, 
and  at  her  dtatb  to  her  cUldrea.  tbta  coort 
hdd  that  the  only  tmst  estate  created  was  tor 
the  Ufe  tenant  and  ber  chn^o  toek  a  rested 
remainder.   In  tiie  case  of  Carswell  v*.  LoTetc 
AO  Ga.  3ft,  4  e.  B.  666,  a  testator  gave,  after 
tbe  death  of  Us  wif^,  all  his  estate  to  the  cbil- 
dren  of  bis  stefwon,— those  bora  aad  tbat  znaj 
hereafter  be  bom  to  him  In  wedlock,— and 
dhrected  that  Us  OMCutors  should,  la  dlvldlne 
that  part  of  tafs  estate  whii^  should  tie  the 
^tane  of  the  flemale  children,  hold  the  anme  in 
trust  for  the  sole  and  separate  use  of  said 
female  ohlldien,  and  ttiat  In  no  event  shoul«l 
It  be  anbject  to  the  debta,  UabllitleB,  or  con- 
tracts at  ray  hnsbands  whacn  th^  rtioulil 
many,  but  ithat  aaid  IckuIs  chHdru  sbonld 
have  the  use  of  said  property  daoins  thrtr 
natural  lives,  and  at  thehr  daath  **lt  Is  my 
wish  tbat  k  be  divided  between  hftr  diUdren 
aad  their  representallTes."  This  court,  throiifsb 
our  present  Obl^  Jtastlce,  li^  t^t  tbe  Ap- 
pointed trustee  was  not  a  trustee  tat  tkke  rv  - 
malnder-iKn,  and  that  tbe  tmst  wa«  execut- 
ed by  the  death  of  tbe  bashand  la  18B7.  It 
MciENmaUI  t.  McCall,  01  6a.  304.   IS   S.  i: 
1S7,  where  a  trust  waa  CBoated  In  tihe  follow- 
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lancuage:  "Tbe  share  w^ng  to  nty  siUd 
Dddaughter  to  be  held  bj  her  basband  In 
it  for  ber  sole  and  separate  use  dnrlng  bar 
,  and  at  her  deatb  to  be  equally  divided 
wceu  ber  cblldren,"— thle  court  beld  that 
vi-eatcd  a  trust  whlcb  extends  to  tbe  life 
itu  In  the  granddaughter  only,  and  does 
embrace  the  remainder  devised  to  hor  chil- 
li." The  last  case  to  whlcb  we  refer  Is 
t  of  Fleming  t.  Hn^bes,  99  Oa.  4U,  27  a 
lUl.  There  property  was  devised  and  be- 
'Utbtid  to  a  named  penon,  to  be  held  by 
1  iu  trust  tor  tbe  sole  and  scfwrate  use  of 
aughter  of  the  testator  tor  and  during  the 
u  of  her  natural  llf^  with  remataider  to  tbe 
Id  or  chUilren  of  such  daughter  living  at 
time  of  her  death,  and,  la  default  of  sucb 
d  01'  chUdi-en,  then  to  the  right  heirs  of 
Uiiiighter.  It  waa  held  that  tbe  legal  title 
si<d  to  the.  trustee  as  to  the  Ufe  estate  on- 
uml  that  the  estate  of  tbe  lemalnder-miai 
a  created  was  a  legal,  and  not  w  equitable, 
ttt<.  In  as  elaborate  and  well-considered 
lion,  the  pi-esent  Chief  Justice,  peaking 
tbe  court,  said:  "The  extent  of  a  trua- 
8  ratate  la  measured  by  tbe  pnrpoaes  of 
trust,  whether  the  estate  Is  granted  or  de- 
td  to  the  trustee  akme,  or  to  blm  and  bJs 
M."  That,  "there  being  no  need  of  a  trus- 
to  preserve  the  contingent  Interests  In  this 
e.  *  *  *  it  ff^owB  that  tbe  pntposea 
the  trust  In  this  case  were— flrat,  to  pio- 
t  the  estate  of  tbe  Ufe  tenant  during  her 
torlty;  and,  secondly,  from  the  maritol 
Its  of  any  bnaband  wttb  whom  ^  might 
•rniarry.  For  these  purpoaes  tbe  trust, 
sa  created.  In  the  year  1805,  was  gooA. 
*  *  But  when  those  objects  ceased,  by 
life  tenant  arriving  at  tbe  age  ot  twenty- 
years,  after  the  married  woman's  act  at 
•t'mber  13,  1806,  without  morrylug,  tbe 
ite  of  tbe  original  trustee,  were  be  then  hi 
,  would  have  become  wholly  passive  and 
cuted,  and  the  Ufe  tenant  and  eontlngent 
ehciarlea  would  have  then  held  legal  ea- 
s.  Just  tbe  same  as  If  the  testator  had 
InaUy  devlaed  the  property  to  'Emma  De 
gle  durUig  her  natural  Ufe,  with  remain- 
to  such  child  or  children  as  she  might 
re  living  at  the  time  of  her  death.'  " 
Ve  do  not  deem  it  neccasary  for  us  to  dte 
iier  authoritlea.  The  laet  case  dted.  in 
lift,  controls  the  construction  to  be  given 
he  words  of  this  deed.  At  the  time  of  its 
;utlon,  not  only  could  a  subsisting  trust 
icclared  In  favor  of  a  nuurried  woman,  but, 
«d,  it  waa  necessary  to  do  so,  if  the  gran- 
deslred  to  set  aside  the  propnty  for  her 
irate  use,  and  free  from  the  contracts  or 
ts  of  any  husband.  It  was  thwefwe  not 
r  legal,  but  proper,  if  tbe  husband  chose 
:  bis  wife,  during  her  Ufe,  should  have 
benefit  of  the  property  which  her  money 
purctiased.  to  v«it  the  title  In  a  trustee  fw 
sole  and  separate  use  during  ber  life;  and 
in.  having  done  bo,  he  further  stipulated 
t  at  her  death  it  should  go  In  remainder 
be  chlldmi  bom  of  their  marriage,  no  ne- 


oesatty  ealated.  In  ordar  to  acoompllah  this  ob- 
ject, tor  the  aervlcea  of  a  tnotee^  and  on  the 
authority  of  the  case  of  Fleming  v.  Bughes. 
Hipra,  tbe  trust  created  in  18S8  waa  executed 
the  aid  of  1800;  and  the  words  creating 
the  trust  under  consideration  bear  exactly  the 
same  Import  that  tSiej  wotlld,  tf,  since  tbe  act 
of  1866,  A  grantor  had  conveyed  property  to 
bis  wife  for  Ufe,  with  remainder  to  her  dill- 
dren,  without  tbe  taiteipofdtion  of  any  named 
trustee.  Such  behig  our  construction  of  this 
deed,  it  must  be  held  that,  under  the  tnist 
deed,  title  only  vested  in  tbe  trustee  as  to  tbe 
life  estate  of  yba.  Hagbes,  and  did  not  «Etend 
to  tbe  estate  In  remainder.  Tbi*  being  true, 
tbe  reroaindaivmen  had  no  right  of  entry  until 
the  death  of  the  Ufe  tenant,  and  consequenUy 
BO  posaesslen,  however  loii^  continaoiis, 
open  and  peaceable,  could  affect  tbe  rights  of 
the  remainder-men  before  the  death  of  the  Ufe 
tenant,  and  prescription  did  not  begin  to  nm 
In  favor  of  the  defendants  untO  that  event 
happened;  and,  under  the  law  as  we  c(»istnie 
it,  the  verdict  was  demanded,  by  the  evlde&«^ 
agabut  dite  oontentloa  of  plaintiffs  in  erroc 

2.  It  Is  contended,  taovever,  -ttuA  deUvery  of 
tbe  trust  deed  was  never  made.  It  appears 
from  the  reoard  that  tbe  deed  was  made  flep- 
tember  8, 1858,  and  secarded  October  20, 1858. 
On  its  face.  It  parporte  to  bave  been  ddivered. 
It  was  ;heid  in  tlie  case  of  Bnslito  v.  KileldB, 
11  Ga.  640,  that  tbe  deed,  bebig  lecofded,  was 
adndsslble  in  evidence,  without  further  proof, 
■ot  on^  to  tbow  that  it  was  signed,  but  that 
It  was  also  dallverod.  The  record  of  a  dead 
is.  Itself,  pieanmptlve  pnxtf  of  its  deUvery. 
Wellborn  v.  Weaver.  17  Oa.  27S;  HarviU  v. 
Lowe.  47  Ga.  217.  flee,  also,  Young  v.  Onil- 
beau.  S  WaU.  686;  Tied.  Bnl  Prop.  S  812; 
UJghfield  V.  Phelpe,  58  Ga.  69;  Watson  v. 
Myers,  73  Ga.  1S8.  We  find  nothing  In  tbe 
evidence  wtUcb  would  antliorlze  a  Jury  to  find 
that  tbe  deed  was  not  deUvered.  It  la  true 
ttiat  it  was  found  among  tbe  papers  bdonging 
to  the  grantor  and  his  wife,  the  Ufe  tenant 
No  presumption  inconsistent  wttb  driivery  wfll 
be  raised  from  this  fact  Tbe  trustee  had 
long  since  died.  The  wife,  being  the  Ufe  tan- 
ant,  was  the  proper  custodian  of  this  Instra- 
ment  It  was  natural  that  the  papers  belong- 
ing to  the  husband  and  the  wife  should  be 
Itept  together.  At  least,  when  ao  done,  no  dis- 
credit can  be  thrown  upon  a  paper  In  wbieh 
she  had  an  interest  and  no  i^resnmptloB  <^ 
nondeUvery  will  follow.  The  qnestion  of  de- 
Uvery was  one  of  fact  With  the  evldosee 
contained  In  the  record,  any  other  finding  than 
that  tbe  deed  was  delivered  could  not  have 
been  anatained.  Judgment  affimed.  AU  the 
Justices  concnrrlng. 
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years  after  the  making  of  the  deed,  onleas  it 
plainly  appears  from  the  language  of  the  instm- 
ment  that  it  was  the  intention  of  the  grantor 
that  an  illegitimate  child  vas  to  take  thereunder, 
(a)  The  word  "issue,"  used  in  a  sulwequent  part 
of  the  deed  under  consideration  in  the  pr^nt 
case,  is  to  be  given  the  same  ?wf^T»fag  as  the 
words  "child"  or  "children." 
^yltahua  Igr  the  Oonrt) 

Error  from  superior  coart,  Ctaatiiam  county; 
R.  Falllgant,  Judge. 
Action  by  Florence  B.  Johnstone  aeainst 

0.  C.  TUlaferro.  Jui^ment  for  defendant, 
and  plaintiff  brings  error.  Affirmed. 

Burton  Smith,  Mercer  &  Mercer,  and  Spen- 
cer R.  Atkinson,  for  pialntlEf  in  error.  Saus- 
sy  &  Saussy,  Krwln  Du  Biguon,  and  Chiaholm 
&  Clay,  for  defendant  in  oror. 

OOBB,  3.  Florence  Barclay  Johnstone  fil- 
ed a  petition  to  the  supolor  conrt  of  Chatham 
county  against  O.  C.  Taliaferro,  as  an  Individ- 
nal,  and  as  trustee  under  a  deed  hereinafter 
referred  to,  alleging  that  Margaret  Marshall 
was  a  foundling  left  by  some  one  unknown 
upon  the  steps  of  the  residence  of  Mary  M. 
Marshall;  that  It  was  never  known  who  were 
the  parents  of  Margaret  Marshall,  but  It  was 
Bvifposed  that  die  was  a  natural  child,  born 
ont  ot  wedlock;  that  Mary  M.  Marshall  be- 
came so  attached  to  her  that  she  was  adopt- 
ed as  her  child,  and  given  the  name  of  "Mar- 
shall"; that  she  was  known  as  "Maggie 
MooDsbtne,"  because  of  the  fact  that  she  was 
discovered  on'  the  doorstep  on  a  bright  moon- 
light night;  that  the  supposed  circumstan- 
ces of  her  birth  and  parentage  did  not  inter- 
fere in  any  way  with  Mary  M.  Marshall  be- 
coming sincerely  attached  to  her,  and  treat- 
ing her  as  if  she  were  her  own  child;  that 
Margaret  Marshall  intermarried  with  A.  A. 
E.  W.  Barclay,  and  a  daughter,  Mary  M. 
Barday.  was  the  offspring  of  the  union.  On 
the  30th  day  of  May,  1674,  Mary  M.  MarHhnll 
executed  a  trust  deed,  tiie  following  l>elng  a 
copy  of  all  the  provMons  in  the  same  that  are 
material  In  the  present  case:  "Whereas,  on 
the  23rd  day  of  December,  In  the  year  of  our 
Zjord  one  thousand  eight  hundred  and  sixty- 
eight,  the  said  Mary  M.  Marshall,  In  the  pres- 
ence of  George  W.  Wylly,  W.  W.  Paine,  and 
John  Cooper,  did  make  and  publish  her  last 
will  and  testament,  disposing  of  her  property 
In  manner  and  form  set  out  lo  the  following 
language  [the  provisions  contained  in  items 

1,  2,  and  3  are  Immaterial  to  the  proper  con- 
slderatlcrj  of  this  case]:  'Item  Fourth.  All 
the  rest  and  residue  of  my  estate,  of  whatever 
kind  and  character  and  description,  either 
reai,  personal,  or  mixed,  and  wherever  sltnat- 
ed,  which  I  may  leave  at  the  time  of  my  death, 
I  give,  devise,  and  bequeath  unto  my  execu- 
tors hereinafter  named.  In  trust,  nevertheless, 
to  and  for  the  sole  and  separate  use  of  Mary 
M.  Barclay,  the  daughter  of  my  adopted 


any  husband  with  irttom  She  may  hneafter 
Intermarry,  and,  from  and  after  flie  death  ot 
the  said  Mary  U.  Barclay,  then  In  tnnt  for 
■nch  diOd  or  children  ot  the  said  Mary  )I. 
Barday  as  she  may  leave  living  at  the  tiuH 
of  her  deatii,  share  and  share  alike.  If  more 
than  one,  as  tenants  In  common,  their  heirs 
and  assigns,  forever;  flie  retnesentatlves  <^ 
a  deceased  child  to  stand  In  the  place  <tf  Oe 
parent,  and  to  take  per  stirpes,  and  not  per 
capita.  The  allowance  at  a  liberal  Income  to 
be  made  by  said  executors  hereby  created 
trustees  to  the  said  Mary  M.  Barclay,  under 
the  directions  of  a  court  <^  equity,  until  slie 
arrive  at  the  age  of  eighteen  years.  After 
that  time,  the  whole  net  Income  to  be  givm 
to  her.  The  excen  of  Income  in  the  preceding 
years  to  be  Invested  in  otba  property,  to  Ik 
held  upon  the  same  use  and  trusts  as  are  in 
this  will  expressed.    But,  If  the  said  Mary 
M.  Barclay  should  depart  this  life  leaving  no 
such  chHd  or  children,  or  representative  of 
children,  livh^  at  the  time  of  her  death,  tbm 
and  in  that  case  I  give  and  beqneatti  [here 
follows  a  bequest  of  certain  pnqierty,  upon 
the  happening  of  ^e  contingency  mentioned, 
to  the  wardens  and  vestrymen   <tf  Christ 
Church,  In  Savannah,  for  a  parsonage].  Item 
Fifth.  The  rest  and  residue  of  my  prapertr 
which  may  remain  after  tiie  death  at  the  saM 
Mary  M.  Barclay  without  leaving  tesne  Ihrini; 
at  tiie  time  of  her  death,  as  aforesaid,  dediii-t  , 
ing  the  said  lots  on  West  Broad  street,  men- 
tioned In  the  Immediately  preceding  item  of 
this,  my  will,  I  give,  devise,  and  bequeath  to 
the  said  the  wardens  and  vestrymen  of  the 
FJplscopal  C^inrch,  In  Savannah,  called  **Christ 
Church,"  for  the  purpose  of  erecting  an  orphan 
asylum  and  a  house  of  Industry  for  tbe  In- 
digent poor  of  the  dty  of  Savannah  on  mi'h 
lots  of  land  within  the  limits  of  the  city  of 
Savannah  as  to  them  may  seem  suitable  for 
that  purpose,  and  for  the  endowment  of  saiM 
institution.    •   •   •   Item  Six.  I  desire  and 
direct  that  the  said  Mary  M.  Barclay  sball  Im^ 
liberally  educated,  and  that  a  governess  fiball 
be  employed  for  her,  with  an  adequate  salary, 
until  she  arrives  at  mature  years;  that  sniil 
Mary  M..  with  the  said  governess,  shall  re- 
side In  my  hoitse,  on  West  Broad  street:  aivi 
that  the  governess  shall  be  changed.  shoiil<l 
said  Mary  M.  become  displeased  with  her.' 
[Here  follows  a  recital  that.  In  a  codlcU  to  tti- 
will  above  set  out,  James  J.  Warii^  and  Mary 
M.  Barclay  had  been  apixiioted  executor  an  1 
executrix  thereof ,  respectively,  and  that  the  fiA 
lowing  second  codicil  to  the  will  had  l>een  piil»' 
llshed:]  'It  is  my  will,  and  I  do  hereby  dire^-t, 
that  the  allowance  from  the  income  of  my 
tate  to  be  given  to  Mary  M.  Barclay,  th* 
daughter  of  my  adopted  dai^ter,  MarfEai>-" 
Marshall,  afterwards  Margaret  Barelay.  untl 
she  shall  attain  the  age  of  eighteen  yoars.  »: 
also  the  entire  net  income  of  my  said  e!=i::it 
frnn  that  time  until  she  attain  tbs  age  of 


tlie  ezclmdTe  benefit  of  tbe  aaid  Hary  M. 
Barclay;  and  It  Is  my  with  that  under  no 
cinnmutances  aball  A.  A.  B.  W.  Baida/,  the 
ta.thev  of  tbe  Mid  Mary  M.  Barday,  have  any 
of  the  Mid  Inccnne,  or  claim  a  natural  gnat^ 
dianshlp  over  her  person.'  And  whweas,  on 
tbe  8th  day  of  AprU  In  the  year  1874,  a 
petltloB  was  ffled  In  the  court  of  ordinary  of 
Chatham  county  by  Albert  B.  lAmar,  lolkdtor 
general,  etc,  under  Inctmctioat  from  a  grand 
Jury  of  Qie  eupraln  court  of  the  Mid  county, 
prajrlng  that  a  guardiau  might  be  appointed  of 
the  person  and  property  at  said  Bfary  M.  Mar- 
shall, according  vltii  the  provision  of  aectl<«i 
1865  of  the  Oode  of  Oeoq^.  And  whereas, 
tbe  Mid  Mary  M.  Marshall  is  a^tprehendre 
that;  although  a  decision  was  rendered  by  the 
said  ordinary  on  the  80th  day  of  said  month 
of  Ai«11  refusing  the  appointment  ctf  a  com- 
mission, on  the  ground  that  said  aMiUcatlon 
bad  not  been  made  in  proper  f  onn  and  with 
proper  veriflcatlon,  yet  that  the  same  effort 
In  some  other  fwm  may  be  rq^ted,  and  al- 
though she  is  now  In  fuD  possenlon  of  her 
moital  faculties,  and  Is  folly  able  to  take 
care  of  herself  and  her  property,  yet  that  the 
time  may  come  ^en  the  advance  of  years 
may  produce  such  effect  i^Mm  her  as  to  invite 
the  renewal  of  tbe  ssme  effort  to  place  her 
and  her  property  under  the  cfmtnd  of  some 
perstm  not  of  her  owd  selection.  And  whereas 
Ae,  the  said  Mary  M.  Marshall,  pref^  to 
gusrd  against  the  danger  of  such  result  by  ex- 
erclsing  now  her  right  and  power  to  select  for 
herself  tbe  person  to  be  Intrusted  with  that 
care  and  management  of  her  property,  when* 
ever  dlseam  or  hiflrmtty  may  Incapacitate  her- 
s^:   Now,  then,  ttils  Indenture  wltnesseth 
that  tbe  said  Muy  M.  Marshall,  fw  and  In 
consideration  at  the  premises,  and  at  tbe  sum 
of  five  dollars  to  her  In  hand  paid  by  the  said 
James  J.  'Waxtag  at  and  before  tbe  sealing 
and  delivery  of  these  presents,  ttie  receipt 
whereof  Is  hereby  acknowledged,  has  given, 
granted,  bargained,  sold,   *   *   *   and  by 
these  presents  Avfh  ^ve,  gran^  bargain,  sell, 
*  *  *  all  tbe  tracts  or  parcds  of  land 
premises  hereinafter  particularly  described, 
situate,  lying,  and  b^ng  In  tbe  city  of  Sa- 
vannah, and  in  the  county  of  Chatham,  and 
In  the  state  of  Georgia;  tbat  Is  to  My  Dan 
follows  a  deBcriptl<m  of  the  property  convey- 
ed]; snd  any  oOier  and  all  other  pcajtatf 
which  may  hereafter  belong  to  the  said  -Mary 
M.  Marsbwil,  -To  have  and  to  hold,  all  and 
stegidsr,  the  above-described  lota,  parcels, 
and  tracts  of  land  and  premises,  with  the  ap- 
purtenances, and  any  and  all  other  the  said 
property  hereinbefore  described  and  referred 
to^  tmto  him,  the  said  James  J.  Waring,  In 
trast  nevertheless,  to  and  for  the  only  prop- 
er use,  benefit  and  behoof  of  the  said  Mary 
M.  Marshall  for  and  during  the  remainder  of 
her  natural  life,  the  rents,  profits,  and  In- 
come thereof  to  be  dlqiKwed  of  by  berselt  v 


said  Mary  M.  Marshall,  from  disease  or  bi- 
flrmity,  or  from  any  cause,  shall  be  unable 
to  collect,  manage,  and  di^KMe  of  tbe  said 
rents,  profits,  and  income,  and  should  be  un- 
able to  give  directum,  management,  and  dis- 
position of  the  same^  then  and  In  that  event 
In  trust  to  collect  and  receive  tlie  said  rmts, 
profits,  and  income,  and  to  apply  so  much 
thereof  as  may  be  proper  and  necessary  to 
the  support  of  tbe  said  Mary  M.  Marshall,  lib- 
erally supplying  ber  with  all  tbe  comforts  of 
life;  and  further  to  apply  as  much  thereof  as 
txucy  be  required,  Indicated,  and  called  for 
the  said  Mary  M.  Barclay,  In  order  to  provide 
liberally  for  all  of  her  wante  u  a  young  per- 
son In  her  station  of  life,  Investii^  whatso- 
ever surplus  mayythereafter  remain  subject  to 
tbe  same  use  and  trust;  and  after  the  death 
of  the  said  Mary  M.  Marshall,  and  unto  the 
said  Mary  M.  Baiday  shall  attain  the  age  of 
21  years,  to  apply  tbe  entire  net  Income,  or 
so  much  thereof  aa  shaU  be  required,  indicat- 
ed, and  called  for  by  the  said  Mary  M.  Bar- 
day,  for  her  support  and  use.  Investing  what- 
soever durplns  may  thereinafter  remain,  sub- 
ject to  the  same  uses  and  truate;  and  after 
the  death  of  tbe  said  Mary  M.  Marshall,  and 
after  the  nld  Mary  M.  Barclay  shall  have  at- 
tatoed  the  age  of  21  years,  or  shall  have  de- 
parted this  life,  with  or  without  iMue,  then 
to  hold  the  said  property  subject  to  the  trusts 
which  are  oqpUcitly  set  forth  In  recitals  of  the 
contente  of  the  Mid  last  will  and  testament 
of  the  said  Mary  M.  Marshall,  and  tbe  codicils 
thereto,  which  said  recitals  are  hereinbefore 
contaliwd,  and  which,  to  that  end,  are  made 
part  and  parcel  of  this  deed  of  Indenture." 
On  the  7th  day  vt  March,  18^  the  defendant, 
Tallafem^  waa  "duly  anK^nted  aa  substitut- 
ed trustee"  under  the  deed  above  referred  to. 
It  la  further  alleged  In  the  petition  that  plain- 
tiff is  the  natural  son  of  Mary  M.  Ban^ayr 
bom  out  of  wedlock  In  the  jeax  187S;  that, 
aftor  tbe  birth  of  plalntlflr,  bis  mother  inter- 
married with  the  defendant  Taliaferro,  and 
that  there  are  now  living  three  children,  the 
(^spring  of  this  marriage;  that  Mary  M.  Bar- 
clay has  departed  this  life;  that,  idnce  her 
death.  Taliaferro  has  furnished  petitioner 
with  what  was  necessary  for  Us  su^rt  and 
educatkm,  until  about  a  yur  b^re  the  filing 
of  tbe  petition,  bat  that  dnoe  that  time  tbe 
defendant  has  totally  failed  and  refused  to 
furnish  anything  to  petitioner;  that  petttlon- 
w,  under  the  terms  of  the  deed  above  referred 
to.  Is  entitled  to  a  one-fourth  Interest  In  the 
vmptxty  desrarlbed  In  tiiat  deed,  whldi  pnver- 
ty  Is  In  tbe  han^  of  the  def^dant  aa  trus- 
tee. The  prayer  Is  that  an  accounting  be 
had,  and  that  petitioner  recover  his  'toterest 
in  the  property.  To  the  petition  the  defend- 
ant filed  demurrers,  both  general  and  special, 
which  were  sustained  by  the  court  To  Ibis 
ruling  the  plaintiff  excepted. 
The  plaintiff  contends  that  he  la  entitled  to 


and  vhlcn  dedaKe  that  from  and  axt«r  tne 
deatli  of  Mat7  X.  Barelay  the  property  shall  I 
be  held  "la  trust  for  soeh  child  or  aiUdten 
of  the  said  Mary  M.  Barclay  as  she  may  Leave 
liTlng  at  the  time  of  her  death,  share  and 
share  aUlce,  If  more  tluin  one,  as  tenants  In 
commoa,  their  heirs  and  assigns,  forever;  the 
represeotatlTes  of  a  deceased  ^lld  to  stand 
In  the  place  of  the  parent;  and  to  take  per 
stirpes,  and  not  per  capita'."  It  Is  also  con- 
tended that  the  word  "tssue;"  appearing  in  a  i 
snbseqHent  clause  of  the  deed,  which  provides  ! 
for  a  IlmttatloD  over  In  the  event  that  Mary 
M,  Barday  shonld  die  "without  Issue,"  lAauld 
be  given  a  broader  signlflicatlon  than  ttie  word 
"children,"  and  that  for  that  reason  the  words 
"child"  or  "children,"  whereyer  contained  In 
the  deed,  ate  to  be  given  tbe  same  meaning 
as  would  be  given  the  word  "Issae."  Cou- 
Btruing  UilB  deed  as  a  whole,  It  does  not  ap- 
pear that  the  use  of  the  woid  "lasae"  was  in- 
tended by  the  grantor  to  In  any  way  alter  the 
meaning  whfeh  woald  ordinarily  be  given  the 
word  "ehQdren,"  nor  to  ealuge  the  meaning 
of  that  word,  even  If,  under  some  clrcnm- 
stanees,  the  word  "Isene"  should  be  construed 
to  embrace  Illegitimate  cblldnn.  Treating 
the  terms  "children"  and  ''issue''  as  having 
been  used  to  Identicall?  the  same  sense  in  the 
trust  deed  under  whkdi  the  plaintiff  claimsy 
It  becomes  necessary  to  determine  who  were 
Intended  by  Mrs.  Marshall  to  be  the  recipi- 
ents of  her  bounty,  when  the  said  that  the 
property  described  in  the  deed  shonld  go  to 
the  "chlMten"  of  Mary  M.  Banilay  upon  her 
death.  It  becomes  necessary.  In  the  first  tn- 
stence,  to  determine  whether,  under  the  law 
of  this  state,  the  words  "child"  or  "children,** 
when  used  In  a  deed  «r  will;  woold  embrace 
otAer  than  legitimate  (AiMten. 

Mr.  Schouler,  In  hta  work  on  Donaestic  Re- 
htdoni^  thus  (Ascribes  tire  status  «f  a  bastard 
at  the  common  law:  "The  rights  of  a  ha»- 
tsrd  are  very  few  at  tSie  common  law;  chil- 
dren bom  out  of  a  legal  marriage  having 
been  from  the  esrHest  times  stigmatised  with 
shame,  and  made  to  Buffer  through  life  ttie 
reproach  which  was  rlghtfolly  visited  upon 
tliose  who  brought  them  into  belag.  The 
dramatist  deplets  the  bastard  as  a  social  lah- 
maellte.  ever  bent  upon  schmes  fbr  the  ruin 
of  others,  fully  determined  tn  prove  a  tUUId; 
thus  fitly  initiating  the-  paMle  estimate  of 
such  characters-  centuries  ago  In  England. 
The  law  writers,  too,  prommaee  the  bastaxtf 
to  be  one  whose  only  righte  are  such  as  he 
can  acquire;  going  so  far  as  to  demonstrate, 
by  cruelly  Irresistible  logic,  that  m  Illegltl- 
mnte  (4iild  canned:  pessibly  inherit,  because 
he  Is  the  son  of  nobody,— sometimes  called 
*flllus  nullhis,'  and  somethneo  'flUoa  popnlL' 
Coke  seemed  to  concede  a  favor  In  admitting 
that  the  bastard  might  gain  a  surname  by 
reputation,  though  none  by  Inheritance.  The 
most  Important  dlsaMHty  of  an  Ulegittanate 


mother,  or  to  any  one  else;  that  be  can  nsre 
no  hetCB  but  those  of  his  own  body."  Sctioo- 
ler.  Dom.  Bet.  IS  276,  277.  See.  aiao,  1  BL 
Gonna.  459;  2  Kent;  Comm.  (14th  Ed.)  212; 
4  Kent,  Comm.  <14th  Ed.)  413;  3  Am.  ft  Bag. 
Bnc  Idw,  891.  The  condition  of  a  batiard 
under  the  law  of  thia.  state  is  the  aame  as  it 
was  at  common  law,  except  In  so  Car  as  it 
haa  been  ameliorated  by  statute.  In  1B16  the 
g«aanU  assonbly  passed  an  act  In  rel&tton  to 
eaclieata,  which  declared  that:  "Where  any 
woman  shall  die  bitestate,  tearing  chOdrM 
commonly  called  illegitimate  w  natural,  bocn 
oot  of  wedlock,  and  no  children  bora  in  law- 
ful wedlock,  all  sacb  estate  whereof  she  sbaU 
die  aelaed  or  possessed  of,  whether  real  or 
peovonal,  shall  descend  to,  and  be  equally  di- 
vided amoi%  8U<di  lUflstthnate  or  natural  bom 
children  and  their  repreaentatlveB.  la  the 
same  Tn«Tmoi-  as  It  they  had  been  bom  in 
wedlook;  and  If  soeh  lUeglttmate  at  natunl 
bora  child  shall  die  Inteatate,  without  leav- 
ing any  child  or  children,  hia  or  her  estate,  as 
wett  real  as  personal,  dull  deseend  to,  and 
be  equally  divided  among  bis  at  her  brottaers 
and  Biatera,  bom  of  the  body  of  tbe  same 
mother,  and' their  represanSotlvea,  in  the  same 
manner  and  noder  tiie  same  regnlatlona  and 
restrietlotts,  as'  If  they  had  been  bom  In  law- 
fol  wedtoefc."  Acts  1816,  p.  40.  Tbe  twson 
fior  passing  this  act  Is  stated  la  the  picajnUe 
to  be  that  the  term  "heirs"  "has  been  so  ccm- 
stmed  as  to  prevent  cbUArm,  bom  of  tbe 
body  of  tlie  same  mother,  from  heAag  oapaMe 
of  Inherltliv  or  tranamlttli^  Inberttances." 
In  18B0  an  act  was  paassd  Cor  ttw  "ndlef  <tf 
cwtaln  fortunate  dxaanx^  In  a  land  lattery 
which  had  been  auduniaeft  by  law»  and.  It  wa» 
declared  In  that  act  that  tHe  fkct  that  the 
dirawer  wofr  an  lUegUSmate  cbMd  ahonld  not 
Interfere  with  Us  rights  to  the  bmd  drawB, 
and  that  "wtaeiwver  any  IllagUimatiB  difld. 
having  drawn  a  lot  o<  land  tn  said  tottery  and 
who  has  or  may  die  intestate  wlthont  cbiU 
or  children,  or  the  repraenftatiTm  of  chUdrea. 
and  without  brottaers  or  sisters  on  the  mater- 
BAl  Bide,  then  aad  In  that  case,  the  said  land 
shall  descend  to  and  vest  In  the  notiier." 
MtB  1820.  pp.  m.  122.  In  1890  the  act  of 
ISUI,  si^ra,  relating  to  esdirata,  was  amokd- 
ed  so  as  to  provide  "that  from  and  bnmedl- 
ately  after  Ute  passage  of  ttala  act,  ail  has- 
tards  or  natural  bom  children  of  widows, 
when  said  widows  shall  dla  tartestala.  shall 
inherit  the  real  aad  personal  estate  of  tbelr 
deceased  mothsn,  acquired  aad  aacuainlated 
during  wldowbood,  squatty  wHta  tbe  driht  «r 
diUdren  of  soldi  irldowa  bom  la  hrvfai  wad- 
locta— any  law,  naage  or  custom  to  tbe  con- 
tmry  notwltbstendhig."  Acts  1860,  p.  172 
in  1896  the  geieral  assembly  passed  an  aei 
"to  prescribe  the  order  of  descent  aad  aacces- 
•4oa  at  the-  estates  of  Illegitimate  persons  who 
die  Intestate,"  which  provides  as  follows: 
**WbeB  any  poson  rtuU  depart  ttala  Bfe  la- 


Ulegltlinate  penoa  absll  demend  to,  nod  be- 
long to,  Bucb  penooB  as  woidd  Inlmlt  tlie 
Bame  wen  au<±  penon  legKlmate.  If  toA 
lUegltlmate  peraui  shall  leava  no  vUow,  or 
child  or  dilldrea  or  tlie  deaeendaato  of  a  chSd 
or  children.  tb«B  the  property  of  atudi  Ulmftl- 
mate  person  ehaJl  dsacead  to  and  bdoctg  to 
such  perwns  of  the  maternal  triood,  as  would 
be  entitled  to  the  mma,  had  soA  iUai^tlBaate 
perBOD  been  legitimate,  and  died  leaving  no 
collateral  kindred  of  the  patonnl  blood." 
Acta  1855-oG,  227,  228.  In  1S8»  a  law 
was  passed  anwadlBg  "tka  law  of  descent.  In 
cases  of  perseoB  who  are  Illegitimate)  w  bom 
out  of  lawful  wedlock,  drinc  iBteatate."  It 
provided  as  follows:  "When  any  person  who 
is  lU^Itimate  or  bom  iHit  of  wedlock  and 
who  has  nerer  been  legttlmattteft  shall  6R 
intestate,  leaving  no  widow  or  cbM  tx  chil- 
dren, or  descendantB  of  a  chlU  or  children, 
iind  BhaU  leave  sorrivlag  a  brother  or  slater, 
or  biotbexs  and  sisters  of  like  lUegltlmale 
birth,  and  boin  at  the  same  smther  of  uaeb 
Intestate,  or  descendants  of  such  bioth^  or 
slstw,  or  brothers  and  sisters,  and  tttelt  laK 
descendants  shall  be  entitled  to,  and  Inherit 
the  estate,  real  or  personal,  of  au^  Inteitate, 
under  the  same  rules  and  relations,  as  If 
said  Intestate  and  said  brother  w  rister,  or 
brothers  or  slaters,  were  Imru  In  lawful  wed- 
lock. If  bateBtate  shall  cUe  leaving  no 
widow,  or  child  or  children,  or  d^Kiendants 
of  a  child  or  children,  or  brother  or  sister  so 
bom  as  hereinbefore  mentioned,  do  descend* 
ants  of  Bueh  brother  or  sister,  but  shall  leare 
a  brother  or  sister,  or  brothers  or  ^t«B,  bom 
of  the  mother  of  such  latestste  in  lawful  wed- 
lock, or  descendants  of  such  last  mentioned 
brother  or  Bister  or  brothers  and  stetera,  then 
and  hi  that  event,  such  last  raentlooed  bnrthar 
or  sister,  or  brothers  and  sisters,  utd  their 
ilesceDdanto  shall  be  entitled  to  and  inherit  the 
estate  of  such  intestate,  under  the  same  rules 
and  xegulatifHis  as  if  thej  were  In  law  the 
next  of  kin  of  auch  mteetate."  Acts  1859, 
p.  3& 

The  provliriona  of  the  different  atatntos 
above  referred  to  relating  te  baatatds  waee 
incorporated  In  the  Code  of  iSisa,  In  the  fol- 
lowing language: 

"Sec.  1751.  Bastards  have  no  bdierltable 
blood  except  that  given  to  tbam  bor  cxpnm' 
law;  they  may  Intavit  ftoaa  their  isotlw  and 
from  each  other,  chUdrra  of  the  same  mothn 
in  the  aam«  maanor  as  If  legltlaaa^  If  a 
mother  have  both  legitimate  and  lUegltliBiate 
children,  they  ahoU  inherit  aUfce  the  estate  of 
the  mother.  If  a  bastard  dies  Uaving  no  Is- 
sue or  widow,  bis  mother,  brotherB  and  sisters 
shaU  inherit  his  estate  equally.  In  distrlba- 
tiona  nndcff  this  law  tiie  (^lldnn  of  a  de- 
ceased bastard  BhaU  rei^sent  the  deceased 
pamit, 

"Sec.  1752.  If  a  bastard  dies  intestate,  leav- 
ing no  widow  or  lineal  descendant,  or  Ulegltl- 


brother  w  sister,  or  descoidant  of  nich  broth- 
er or  sister,  may  inherit  tbs  estate  of  such  In- 
testate." 

Sectttm  1761  of  the  Code  of  188a  appears 
in  the  Code  at  1890  In  Mentlcany  the  Bune 
language.  CBt.  Ood^  I  3SiO.  Section  ITSti. 
as  BBoended  by  tbe  act  o(  18B9,  apprars  In 
the  Cods  of  1886  In  the  following  language: 
"If  a  bastaid  dlea  hitevtate,  leaving  no  wMow 
or  lineal  descendant,  or  iUegitteate  brother 
or  sister,  w  motlier,  but  shall  leave  a  brother 

sister  Itgltimate  bloody  buA  brother  or 
slstar,  descoidant  ot  such  brother  or  sister, 
Booy  Inherit  the  estate  of  mA  InteBtate;  but 
la  defaidt  of  any  such  person,  the  brolSiera 
81^  ststers  of  the  mother  at  suA  liastnd  or 
their  descendants,  or  the  maternal  grand- 
parents at  audi  bastard,  may  inherit  the  estate 
of  sneh  bastaid,  to  be  divided  amongst  said 
persons  In  accordance  with  the  degrees  of 
consangninity  prescribed  in  the  laws  for  the 
dtotribntiaitt  of  other  estates."  Olv.  Code,  8 
25U  (Acts  18«*-6S,  p.  lOQ). 

Under  the  law  of  this  state,  a  bastard  has 
laherltaUe  blood,  to  the  ntent  provided  in 
the  stiUntes  above  refMrved  to.  He  can  take 
as  heir  by  descent  bom  hlB  mother,  and  she 
from  hhn;  and,  In  like  capacity,  he  may  in- 
herit from  his  mother  generally  with  legiti- 
mate children.  He  may  also  inherit  from  an 
lUe^tlmate  Inotiier  or  sister;  and  Illegitimate 
brotherB  or  risters,  <ae  their  deecendanto,  may 
Inherit  fmn  htaa.  In  certain  Instances,  upon 
failure  of  belrs  at  the  Illegithnate  Hue,  the 
brother  or  sister  of  the  leglHmate  blood,  or 
their  descendants,  may  Inhorit  from  him;  and 
even  the  maternal  gmndparente  of  the  bas- 
tard may  Inbcrit  hlB  estate.  Sneh  la  the  re- 
lation which,  noder  the  hiw  of  this  state,  the 
bastard  bears  to  the  mother  and  those  pera<m8 
rdated  to  hfan  throng^  her.  The  relation 
which  the  father  bens  to  Nk  bastard  under 
the  laws  of  this  stete  la  to  be  found  In  the 
deelaratlona  that  the  fattMr  ot  a  bastard  Is 
bound  to  maintain  him;  that  he  may  volunta- 
rily dlBchnrge  this  duty,  but  that.  If  he  falls 
or  r^uaee  to  do  so,  the  law  will  compel  him. 
The  father  of  an  lU^rithnate  ebfld  may  ren- 
der the  same  legitimate,  by  amnoprlate  pro- 
ceedings In  the  saperiw  court.  Ctv.  Code,  IS 
2404.  2S0&  It  win  thus  be  seen  that  the  bas- 
tard la  reeognteed  as  an  heir  ot  the  mother 
and  of  the  iBsne  of  the  mother,  and  that  those 
who  are  In  certato  degrees  of  eonsangntnlty 
to  him  may  be  his  h^rs;  but,  as  to  the  Tr- 
Om,  the  relation  of  a  bastard  who  has  never' 
been  legitimated  is  the  same  as  It  was  at 
common  lawr-he  cannot  Inherit  from  the  tt- 
that,  Bor  are  the  deseendsnte  or  relations  of 
the  father,  under  any  drcnmBtances,  bis  betn. 
The  legal  status  of  the  bastard  has  changed 
from  time  to  time  to  thto  state.  Os  ie  seen  by 
the  rtotntes  above  referred  to;  and  It  may  be 
w^  in  the  inresait  Investigation,  to  examine 
the  decisions  of  tills  court  In  rtference  to  the 


dared  "that  the  name  of  Sarah  Jane  Weill  be 
chanEed  to  tlie  naxoe  of  Sazah  Jane  Sake- 
atrav,  and  tbat  she  be  declared  legitimate, 
and  capable  of  Inborltlng,  and  like  prlTilegea 
in  law  as  If  ibe  bad  been  bom  In  lawful  wed- 
lock." "tbat  Inasmncb  aa  tbe  Ulegitlmats  cblld 
was  not,  by  the  act.  made  legitimate  to  any 
particular  peraon,  the  on^  effect  of  it  waa  to 
change  her  name,"  and  hence  tint  die  could 
not  take  under  a  will  which  bequeathed  cer- 
tain property  to  the  "heir  or  helra  at  law"  of 
Gainham  L.  Bakeatraw,  her  reputed  father. 
In  BeoU  Beall,  8  Qa.  210,  the  qneatlon  waa 
raiaed  aa  to  Aether  the  general  aaaembly  of 
Georgia  possessed  the  power  by  a  special  act 
to  legitimate  a  baatard  child;  and  It  was  thore 
held  that  as,  under  the  common  law,  the  Brit- 
ish parllamoit  conld  pasa  aneh  an  act,  and  as 
there  waa  nothing  in  the  written  constitution 
ot  this  Bta1»  to  deprive  the  general  aaaembly 
of  the  power.  It  stUl  resided  there.  Since  the 
Code  tit  1863,  the  power  to  legitimate  bas- 
tards has  been  reated  In  the  courts.  Oode 
186S,  f  1788;  ClT.  Oode,  I  2494.  In  Allen  t. 
Donaldaon,  12  Ga.  83^  decided  In  1862,  It  waa 
held:  "When  there  are  two  sete  of  children, 
bom  of  ttie  same  mother,  the  one  legitimate 
and  the  other  Illegitimate,  and  one  of  the  latter 
dlM  Intestate  and  without  Issue,  the  legitimate 
brothers  and  sisters  ou  the  maternal  side  are 
not,  by  the  statutes  of  this  state,  co-dlatribu- 
tees  of  the  estate  of  the  deceased,  with  the  Ille- 
gitimates." The  radical  changes  whlcb  had 
been  made  In  the  law  In  reference  to  bas- 
tarda  up  to  the  time  of  this  decision  are  thus 
alluded  to  by  Judge  Lnmpkhi:  "We  acknowl- 
ed^  that  there  1b  an  Incraasli^  liberality 
evinced  In  modem  legislation  In  favor  ot  iUe* 
gltlmates.  And  we  rejoice  that  It  la  so.  This 
Is  diown  by  tbe  act  of  1829.  which  provides 
fliat  land  drawn  by  Illegitimates  who  have 
been  returned  as  orphana  should  not  be  con- 
sidered aa  fraudulent,  but  the  same  waa  de> 
dared  to  vest  In  them.  But  It  does  not  occur 
to  this  court  that  we  shoukl  be  advancing  this 
policy  by  holding  that  legitimates  should  come 
In  and  share  Qie  inheritance  of  an  lU^ltlmate 
with  the  co-IUegltlmates,  while  tbe  privilege 
waa  not  reciprocal  We  do  not  understand, 
in  the  language  of  our  Brother  Peeves,  how 
legldmates  am  be  of  kin  to  the  Dlegltlmatea, 
but  the  iUegltlmatea  at  the  same  time  not  of 
kin  to  them.  It  Is  counsel,  and  not  the  court, 
who  erect  ttie  mil  between  these  uterine 
brethren,  and  mslntaln  that  tiie  legitimates 
may  leap  over  this  wall,  and  feed  In  c(»n- 
mon  on  the  wild  pasturage  of  tbe  Ulegltlmatee, 
while  they  deny  to  the  lattw  the  privilege  of 
returning  with  them  and  partaking  of  their 
green  moidows.  It  would  be  a  good  law,  per- 
haps, to  enable  each  to  Inherit  from  the  other, 
where  there  were  no  others  occnpyii^c  the 
same  status,  in  preference  to  allowing  the 
property  to  vest,  under  our  statute  of  distri- 
bution. In  distant  collateral  relations,  or  to  es- 


Imated  by  an  act  <tf  the  leglslatnre  pat^M 
the  procurement  of  tbe  putative  fathir.  \^ 
comes  bis  lawful  cblld;  and  such  child  adI 
bis  lawful  children,  upon  tbe  death  of  eitl^. 
inherit  from  each  other."  Judge  McCay.  us 
Houston  V.  Davldaon.  46  Ga.  G74,  thus 
dares  the  law  of  Geo^rla  In  reference  to  tb^ 
capacity  ct  butuds  to  Inholt:  "The  progi<fj» 
of  dvlllsatl<m  and  the  spread  of  correct  M-^o 
baa  now  almost  obliterated  the  old  nuti'^i 
tbat  Illegitimates  are  outcasts.  They  do  n.jt 
Ipbo-lt  from  the  fhther,  because  the  marriagf 
tie— the  proof  that  they  are  Us  dilldrra- 
does  not  exist  between  him  and  the  mothpr. 
But  no  such  proof  being  needed  as  to  tbeir 
amnectton  by  blood  vrith  the  mother,  or  vcVAi 
the  brothers  and  sisters  of  her  womb,  they 
Inherit  It  Is  in  Georgia,  now,  only  a  qvesr 
tion  of  legal  proof  of  blood  connection,  siiiu^ 
now  legitimates  and   UlegltimateB  Inherit 
equally  from  the  mothw.  and  a  legitimate 
brother  or  sister  may  in  some  casM  Inherit 
from  an  Hl^tlmate.  *  *  *   So  the  mar- 
riage of  the  parente  le^tlmates  tbe  chndren 
bora  before.   •   •  «  The  whole  spirit  o: 
our  law  la  to  put  them  on  tbe  same  footing  o£ 
legitimates,  as  to  dielr  mother  and  the  chil- 
dren of  ber  womb.  We  hold,  therefore,  that 
the  act  of  1^.  extending  the  principle  of 
repreaentation  among  coUaterals  to  the  grand- 
children  of  brothers  and  sisters,  extends  to 
the  case  whoe  the  estete  for  distribution  li 
the  estete  of  an  Ulegltlmate."   The  dedsic^ 
Id  Langmade  v.  Tu^le.  78  Ga.  770^  3  S.  E 
666,  was  simply  dedaratocy  of  the  law  tha: 
the  mother  was  an  heir  of  her  bastard  sou 
Hicks  V.  Smith,  04  Ga.  809,  22  S.  B.  153.  di: 
ddes  that  an  order  of  the  auperlor  court  1e 
gitimating  a  bastard  on  the  application  of  thi 
father  makes  such  bastard  capable  of  takinj 
by  descent  from  his  father  only,  and  tbat  h 
Is  not,  by  vhtoe  of  audi  order,  enabled  to  tak 
as  the  heir  of  the  ancestors  of  the  fath«i 
In  Floyd  T.  Floyd.  97  Ga.  124.  34  S.  K.  451 
It  waa  hdd  tbat  "the  term  'child,*  as  employ 
ed  In  section  2664  of  the  Code,  does  not  in 
dude  a  basterd,  ao  as  to  mtitle  him  to  :b 
benefits  of  Ito  provisions;  and  the  conclti5iv 
jiresumptlon  of  a  gift  resulting  from  contk 
nous  possession,  under  the  clrcnmstfini>; 
therein  set  forth,  arises  (»ily  In  tevor  of  lesi 
hnste  children.** 

Florence  Barday  Johnatone  te  therefore  m 
donbtedly  an  heir  of  his  mother,  Mary  3i 
Barclay,  and  as  such  Is  entlfled  to  Inlifr 
with  her  other  children  any  property  wtii<: 
she  nuj  have  owned  at  the  time  of  her  deat 
and  which  would  go  to  h«>  heirs  at  law  ur< 
her  demise.  But  Qie  property  In  controv«n 
was  not  vested  In  Uary  M.  Barclay  In  such 
way  aa  to  be  transmissible  to  her  heirs  at  lai 
Those  who  take  this  property  after  her  deai 
must  teke  as  purchasers  under  ttie  trust  d«»i 
and  therefore  the  queatkm  to  be  detennlncMl 
whether  the  plaintiff  la  a  "child*'  of  Mary  3 
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day.  wlfliitt  the  meanliv  of  that  term  as 
rraa  used  by  Mrs.  Manhall.  In  other 
ds,  was  it  the  Intentton  of  Mrs.  Manhall, 
'u  she  signed  the  papa-  purporting  to  he 
111,  and  when  she  afterward!  Incorporated 
I  the  deed«  that  the  ptotMoiu  of  that  pa^ 
shonld  be  broad  enough  to  emlwace  wlth- 
he  reach  of  the  benefits  therein  provided 
the  Ulegttinutte  offspring  of  Uary  M.  Bar* 
,  brought  Into  life  more  than  three  years 
r  the  date  of  tiie  deed  so  made?  Was  It 
ontemphitlon  of  'iSia.  Marshall  when  she 
le  this  deed  that  the  child  who  was  un- 
btedly  the  object  of  her  great  affection 
lid  come  to  disgrace,  and  hare  bom  to  her 
hlld  out  of  lawful  wedlock?  A.  casoal 
Ung  of  the  deed,  with  Its  provisions  with 
rence  to  the  care  and  attention  which 
a  to  be  given  to  Mary  M.  Barclay  In  her 
Ing  and  education,  Is  all  that  Is  necessary 
tufflclently  demonstrate  that  this  result 
not  only  not  contemplated  by  Mrs.  Mar- 
1,  but  would  have  been  almost  the  last 
g  that  would  have  occurred  to  her  mind, 
mother  could  have  been  more  trader  and 
iltous  about  the  future  of  her  own  dilld 
L  Mrs.  Marshall  evidently  was  about  the 
te  of  this  etti.  That  the  effect  of  holding 
the  plaintiff  cannot  take  any  Interest  In 
property  in  controversy  undo:  the  terms 
he  deed  would  he  adding  sorrows  to  the 
of  one  already  unfortunate  and  desolate 
lot  weigh  with  us  In  determining  what 
language  of  this  deed  means.  jTWe  are  Ir- 
itlbly  forced  to  the  conclusion  that  the 
atitt  cannot  take  any  Interest  whatever, 
IT  thJs  deed,  as  the  child  of  Mary  M.  Bar< 
,  aiul  that  the  meaning  of  the  word 
Id"  cannot  be  enlarged  so  as  to  embrace 
notwlthstandtaig  the  use  of  tbe  word  "la- 
in another  part  of  the  deed.  The  words 
Idren"  and  "Issue,"  In  deeds,  wills,  and 
r  conveyances,  must  be  held  to  mean 
Imate  childroi  or  Issue,  unless  the  con- 
Is  snch  as  to  require  a  different  meaning, 
he  circumstances  surrounding  the  execu- 
of  the  jmper  are  such  as  to  make  the 
Is  Import  other  than  l^ltimateS^  The 
luslon  reached  by  us  In  this  case  Is,  we 
not  only  essentially  correct  but  the 
s  la  supported  by  the  great  weight  of  au- 
Ity.  Indeed,  we  have  been  unable  to  find 
sase  which  Is  entirely  Irreconcilable  there- 
.  A  number  of  cases  are  cited  on  the 
a  of  counsel  for  both  parties.  Those  which 
I  to  be  more  nearly  In  point  wUl  now 
onsidered,  and  we  think  we  will  be  able 
emonstrate  that  those  which  seem  to  be 
gonlstic  to  the  view  we  have  taken  are 
ict  dlstli^iBhable  from  the  present  case, 
the  case  of  OEirtwrlght  v.  Vawdry,  6  Yes. 
Lord  Chancellor  Loughborough  says:  "It 
iposslble,  In  a  court  of  Justice,  to  hold 
an  illegitimate  Child  can  take  equally 
lawful  children,  upon  a  devise  to  chll- 
.**  And  this  was  In  a  case  where  the  tlle- 
late  thus  excluded  was  one  bom  before 
narrlage  of  the  parents,  and  At  the  time 


of  the  making  of  the  will  was  a  memba  of 
the  testator's  houadiold,  with  his  diildren 
bom  after  marriage.  A  similar  ruling  was 
made  In  the  case  of  Qodfr^  v.  Davis,  6  Ves. 
43.  Bee,  also,  Duxrant  T.  Frloidt  11  Eng.  Law 
&  Eq.  2.  A  testator  bequeathed  property  to 
his  -son  T.,  who  WM  an  Ulegltbnate,  and  di- 
rected a  division  of  his  estate  Into  seven  parts, 
one  of  which  was  given  to  his  widow  lUr  life, 
and  after  her  death  to  "sndi  of  his  chlldrai 
to  whom  the  other  six  shues  were  given." 
As  to  those  six  shares,  the  direction  was  to 
Xoy  them  "among  aU  my  chUdrm  Uving  at 
my  decease,  except  my  son  T.".  The  testator 
left  seven  chlldroi,  two  of  whom  (T.  and  A.) 
were  Illegitimate;  and  It  was  held  that  A.  was 
not  entitled  to  a  share  as  one  of  the  testator's 
diildren;  the  vice  diancellor  saying:  "There 
Is  no  snch  deslgnatlo  personse  as  to  enable  me 
to  say  that  Ann.  being  Ulegltlraato,  Is  enti- 
tled to  abate  with  tegltUnate  children  of  flie 
testator  In  a  gift  to  his  children;  nor  does 
the  exception  of  Thomas  raise  a  necessary 
Implication  that  Ann  Is  to  take  as  one  of 
the  testator's  children."  In  re  Wdls'  Estate. 
6  L.  B.  Sq.  609.  See,  also,  In  re  Ayles* 
Trusts.  1  Oh.  Dlv.  282;  fflUs  v.  Houstoun. 
10  Gh.  Dlv.  286;  Megson  v.  Hlndle,  IB  Ch. 
Dlv.  198.  TbB  rule  laid  down  In  the  eases 
jnst  dted  vras  recognised  by  the  court  of 
appeals  of  South  Ghndlna  In  Shearman  v. 
Angel,  1  Ball^,  Eq.  351.  In  that  case  the 
will  of  the  testator  contained  the  following 
items:  "I  glv^  devise,  and  bequeath  to  my 
beloved  mother,  Mrs.  Elisabeth  Shearman,  a 
part  of  my  plantation  on  John*s  Idand  [de- 
scribing It],  which  said  parcel  of  land  I  give 
to  my  said  mother  during  her  life,  and  at  her 
decease  to  her  children  forever.  Also,  I  give, 
devise,  and  bequeath  to  my  said  mother 
*  *  *  the  fonowh^  negro  slaves  [naming 
them],  together  with  their  issue;  to  her,  my 
said  mother,  during  her  life,  and  at  her  de- 
cease to  her  children  forevw.  Also,  I  give 
and  beqneaUi  to  my  said  mother  [c»taln  per- 
sonal pnqwrty];  to  h^,  my  said  mother,  and 
her  children,  forever."  The  remainder  of  the 
testator's  property,  after  beqaeathlng  certain 
sums  of  money  to  several  slaves  whom  he  de- 
sired onancipated,  waa  devised  to  his  sister 
Martha  Angel  and  her  husband,  Justus  AngeL 
The  testator  and  Martha  Angel  were  the  nat- 
ural children  of  Mrs.  Shearman,  then  Miss 
Tucker,  and  Isaac  Waig^t,  from  whom  the 
testator  derived  his  estate.  The  complainants 
were  the  legitimate  children  of  Mrs.  Shearman 
by  a  subsequent  marriage,  and  they  claim- 
ed the  whole  of  the  real  estate  and  personal 
property  devised  to  Mrs.  Shearman  (she  hav- 
ing died),  by  virtue  of  the  eipress  limitation 
to  her  children.  The  chancellor  decreed  that 
they  were  so  entitled;  holding  that  Qie  ille- 
gitimate Bister  of  the  testator  was  not  one  of 
the  children  of  their  mother,  in  the  sense  in 
which  tliAt  word  was  used  In  the  will.  Upon 
appeal  this  decision  was  affirmed.  The  ruling 
in  the  case  just  dted  goes  much  further  than 
It  is  necessary  for  as  to  go  in  the  present  case. 
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mate  is  being  dealt  wttfa,  and  that  It  ia  Incnm- 
bent  upon  axy  one  who  desires  to  give  to 
this  word  any  other  than  Ita  well-known 
meaning  to  show  that  smh  was  the  Intention 
-of  the  person  who  naed  &e  laaguage.  In 
Massaehasette  It  was  held  that  tbe  word  "cMK 
dren"  did  not  embrace  Illegitimate  cbiklren,  Ib 
as  act  (Rer.  St.  c.  62,  §  21)  which  provided 
that  "when  any  testator  stMll  omit  to  provide 
In  his  will  for  any  of  hla  chlldrcsi,  or  for  tbe 
issne  of  any  deceased  child,  they  shall  take 
the  same  share  of  bis  estate,  both  real  and 
personal,  that  tbey  wovU  have  been  entitled 
to  if  be  bed  died  Intestate;  unless  they  shaH 
have  been  provided  for  by  tbe  testator  in  bis 
Ufetlma;  or  onlesa  It  diall  appear  that  snch 
■omlBaloD  was  intentional,  and  nof  occn8ion»d 
by  any  mistake  or  accident"  And  6ils,  too^ 
Botwltbstandlng  tbe  fact  tbait  t3iepe  was  a  stat- 
ute which  declared  that  tm  Illegitimate  child 
should  be  considered  as  an  heir  of  lis  mother, 
and  Inherit  from  her  estate.  Thomas,  J.,  ha 
the  opinion,  thas  states  the  concInsioB  reach' 
ed:  "Aa,  at  the  cotnmon  law,  IllegKlnaate  chil- 
dren bave  no  rights  of  inheritance  or  descent, 
wha-terer  they  fake  is  by  force  ot  the  statutes. 
Tbe  statutes  have  provided  for  eases  of  inher- 
itance, for  the  descent  of  Intestate  estates. 
They  have  made  no  provision  for  cases  where 
there  Is  an  omission  by  a  testator  to  providie 
In  bta  will  for  an  illegitimate  cMld.  Wbether 
the  same  reesMis  aiqily  to  tbe  case  of  an  omis- 
sion of  an  Illegitimate  child,  and  tbe  same 
resttlts  should  follow  mieh  omi88l<m.  It  Is  a 
qnestlou  for  the  legi^ature,  and  not  for  tbe 
court"  Kent  v.  Barker,  2  &ray,  585.  In  ni*- 
uols  It  was  held  that,  prima  facie,  the  terra 
*^hUdren"  means  lawful  children,  and  that  a 
statute  of  descents  by  which  the  property 
of  an  intestate  Is  made  to  descend  to  and 
among  cbltdren  and  tbeir  desceadhnte  has  ref- 
erence to  lawful  eblldren  osly,-  a«d  does  not 
do  away  wltb  the  ccUEtmon-taw  rule  which 
prerenti  Illegitimate  cblldren'from  tnbetiting. 
BbKktatws  V.  Milne,  8Q  Il>.  50C.  in  North 
Oarollba  It  was  held  that  tbe  word  "cblldreQ," 
per  se.  Imports,  In  Unr,  legitimate  children, 
and  nose  bet  legitimate  chff^u  can  be  un- 
derstood as  embraced  to  an  lostnunent  provid- 
ing for  "cblldrm,"  nnless  It  manffestly  ap- 
pears that  natural  children  were  thereby  in- 
tended, and  tbat  tbla  meaning  of  the  word  . 
"dilldren"  was  not  at  all  altered  by  an  act  of 
the  legislature  at  that  state  which  permits, 
where  a  wmnan  dies  Intestate  and  wlthont 
legitimate  children,  "those  commonly  called 
Illegitimate  or  natural  diildren"  to  succeed  ! 
to  the  property  of  tl»Ir  mother.  They  art  ! 
not  thereby  made.  In  law,  the  children  of  their  i 
reputed  mother,  but  only  enabled  to  take  her  | 
property  where  there  are  none  sucb  under  | 
tbe  description  above  quoted.  The  facts  of  j 
tbe  case  in  which  this  rulii^  was  made  were 
that  John  Charterts  bequeathed  alt  of  his  prop*  i 
«rt7  to  bHi  two  Blsten,  Jane  McDonald  and  1 


survivor  sboaid  take  the  property.  Ann  Cfaai- 
teris  died  without  having  been  married,  hr 
leaving  a  daughter  bom  out  of  lawful  ired 
lock  long  before  tbe  execution  of  Jobn  CMr- 
teris*  will.  It  was  held  that  Jase  McDonald 
toc^  the  entire  estate  of  the  testator.  Tbomp- 
8on  V.  McDonaM,  22  N.  G.  463.  Hi  tbe  sxm- 
state  It  was  held  that  the  word  "Issne,"  la  i 
will  which  contained  a  clause  beqnetttblng  cer- 
tain property  to  a  daughter,  to  which  was  add- 
ed these  wordB,  "whicb  I  intend  for  tbe  saki 
Ann  or  her  Issue,"  did  not  embrace  fH^tl- 
mate  Issue,  although  tbe  dangbter  had  such  Il- 
legitimate Issue  at  the  time  tbe  will  waa  mad«. 
and  died  without  having  le^thnate  issue 
Doggett  V.  Moseley,  52  N.  G,  587.  See,  alsn. 
Klrkpatrlck  v,  Rogers,  41  N.  C.  130.  In  Penn 
gylvania  It  has  been  held  that  tbe  effect 
statutes  regulating  the  right  of  bastards  to 
Inherit,  similar  to  those  which  hare  beet 
passed  in  this  state,  did  not  legitimate  Il- 
legitimate children,  but  only  gave  the  chlW 
and  mother  capacity  to  Inherit  from  each  oth- 
er. Grubb's  Appeal,  58  Pa.  St  55;  NeD's  Ap- 
peal, 92  Pa.  St.  193.  In  New  Jersey  the  rule  is 
thus  stated:  "Under  a  devise  or  bequest  to 
'children'  as  a  class,  natural  children  are  not 
Included,  unless  the  testator's  intention  to  In- 
clude them  Is  manifest,  either  by  exjiress  des- 
ignation or  necessary  Implication.  All  the 
cases  cited  In  support  of  the  claim  of  the  il- 
legitimate children  win  be  found  to  fall  within 
this  principle.  Illegttlmate  children  may  take 
under  the  general  description  of  'ehlldren," 
but  it  must  ax^ear  unequivocally  from  other 
parts  of  the  will  that  such  ^ras  the  testator's 
Intention.  The  natural  and  legal  Import  of  the 
term  'children'  Is  legitimate  children.  To  over- 
come this  presumptton,  and  to  extend  or  al- 
ter tbe  legal  import  of  tbe  term,  the  testatoi's 
intention  must  be  manifest.  The  residuary 
clause  of  tbe  will  In  question,  under  which  tbe 
children  of  Mary  Heater  claim  title,  contains 
no  express  designation,  by  name  or  ottaerwI<te. 
of  her  Illegitimate  diildren.  The  testator's  In- 
tention to  include  them  In  tbat  devise.  If  It 
exist,  must  appear  by  necessary  Implication 
from  other  parts  of  the  wiU."  In  this  case  the 
testator  gave  the  residue  of  his  estate  to  hl« 
stepdaughter,  Mary  Heater.  At  the  time  of 
the  devise,  and  at  the  death  of  the  testator. 
I  she  had  two  children  bom  before  her  maniage. 
and  two  legitimate  rfifldren  bom  after  her 
marriage.  After  the  death  of  tbe  testator  she 
had  six  other  children  bom  In  wedlo<*.  one  of 
whom,  Sarah  Casterllne,  died  In  the  lifetime 
!  of  her  mother,  leaving  issue,  Ave  children. 
!  Mary  Heater  at  her  death  left  nine  children, 
i  two  of  whom  were  Ille^tlmate.  and  five  grand- 
I  children,  the  children  of  a  deceased  daughter. 
]  Heater  v.  Van  Auken,  14  N.  J.  Eq.  159.  In 
j  New  Tork  the  rule  has  been  thus  stated: 
I  "Where  there  are  legitimate  children  in  ex- 
I  istence  at  the  time  of  making  the  will,  so  as 
I  to  satisfy  the  words  of  tbe  devise  or  bequest 
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leir  i»lmary  aaae,  an  Ulegitlinate  cbHd 
ot  take  under  a  general  devise  or  beqneat 
lihtren  aa  a  daas,  unless  there  1b  Bome- 
r  else  appearing  in  the  frfU  to  aboir  that 
estator  Intended  to  tauflnde  others  besides 
Imate  ctalUteoi."  OoUIns  v.  B<nde,  9 
e,  SI.  In  Cromer  t.  Plnckney.  8  Barb. 
460,  Chancellor  Walworth  uses  this  lan- 
e:  "Aa  a  general  mte,  In  the  constmctlon 
Ills  the  testator  most  be  pcesamed  to  ban 
words  In  their  ordinary  or  primary  sense 
meanli^  unless,  traax  the  context  of  the 
it  appears  that  he  nrast  have  toteided  to 
hem  in  some  other  or  secondary  sense,  ov 
V,  by  reference  to  extrinsic  (^icumstances 
b  existed  at  the  thne  of  making  of  tiie 
or  which  mnst  necessarily  exist  in  the 
t  or  at  the  time  ctrntraplated  by  Um,  the 
■f  SQch  words  In  their  ordinary  or  primary 
;  would  render  the  provision  of  the  win  In 
ence  to  which  such  words  were  used  Insen- 
,  absurd,  or  Im^ratlre.  Thus,  the  word 
Iren,'  In  Its  primary  and  ordinary  sense, 
IB  the  Immediate  legitimate  descendantsof 
)erson  named.  And,  where  there  Is  noth- 
0  show  that  tbe  testator  Intended  to  use  It 
different  sense,  It  will  not  be  held  to  In- 
!  illegithnate  ofEaprti^.  stepchildren,  chil- 
by  marriage  only,  grandchildren,  or  more 
te  descendants."  In  Maine  It  has  been 
that  a  statute  dedaring  under  what  dr- 
itanccs  an  ifl^tlmate  might  take  property 
iherltance  or  descent  would  not  hare  the 
t  of  requiring  words  in  a  will  wlUch 
d  ordinarily  refer  to  tegltlmates.  only,  to 

0  construed  as  to  allow  Illegitimates  to 
by  purchase  under  the  will.  I^on 

1  (Me.)  34  AtL  180.  In  the  case  of  Flora 
iderson,  67  Fed.  182,  It  was  held  that  a 
e  to  Issue  meant,  prima  fade,  legitimate 
,  and  tiiat,an  Intention  to  Include  Uleglt- 
!>  Issue  must  be  deduced  from  tlie  lan- 
B  Itsdf,  without  resort  to  extrinsic  erl- 
>.  The  same  case  being  before  the  circuit 
:  of  tbe  United  States  In  the  Southern  dls- 
of  Ohio  the  second  thne,  a  ruling  was 
i  that  the  Ohio  statute  of  descents,  which 
Itted  basta^s  to  Inherit  and  transmit  In- 
inces  on  the  part  of  their  mothers,  did 
nable  an  Illegitimate  child  of  a  woman  to 
under  a  devise  of  a  remainder  to  the  Is- 
f  the  body  of  such  woman.  Flora  t.  An- 
n,  75  Fed.  217. 

!  will  now  proceed  to  a  consideration  of 
of  tbe  cases  relied  on  by  the  plalntlfT  In 
:  TTiB  case  of  Bennett  t.  Toler,  15  Grat 
■teems  to  have  been  confidently  relied  on 
>ntrolllng.  In  principle,  the  question  un- 
DHsldonitlon  In  tbe  present  case.  Upon  a 
examination  of  tbe  tacts  of  that  case, 
annot  see  that  the  decision  Is  really  tn 
et  with  the  rollag  made  In  tbe  present 
Joseph  Toler  gare  to  tals  daughter, 
-  Bennett,  the  land  on  which  she  then 
;  also,  certain  slaves,— the  clause  of  13ie 
ffonclndlng  In  these  worda:  "My  win  la, 
e  death  of  my  daughter,  Mary  Bennett, 
the  land  and  negroes  given  to  her  Shan 


be  equally  divided  amongst  her  children."  At 
tbe  testator's  death  his  daughter  was  mar- 
ried to  Lewis  Bennett,  by  whom  she  had  sev- 
eral legitimate  chRdren.  Previous  to  ber  mar- 
riage she  gave  blrtb  to  an  megttlmate  child 
by  another  man.  This  lUsgltlmate  was 
laiown  and  recognised  by  the  testator  as  hia 
dan^iter's  aw.  When  the  testator  died,  the 
le^timate  children  and  the  bastard  were  all 
living.  The  question  was  whether  tbe  Ille- 
gftlmate  child  took  an  tnterest  eqnslly  with 
tbe  lawful  chUdren  of  Mary  Bennett,  under 
their  grandfather's  win.  WhOe  the  reason- 
ing of  Allen,  P.,  aeems  to  lead  to  tiie  cooda- 
Bkm  that,  liad  It  been  necessary,  the  conn 
would  have  gone  to  the  extent  of  htMlng  that 
an  niegltimate  child  not  In  life  at  the  time  the 
will  was  made  would  have  taken  under  the 
devfse  to  children  in  tbe  win  under  eonaldera- 
tlon  In  that  case,  tiie  ruling  made,  wlien  ccm- 
■Idered  in  connection  with  tte  Act  tfaat  tbe 
bastard  was  bom  several  yean  before  tbe 
win  was  made,  and  was  reci^Iaed  by  the 
testator  as  hie  daughter^  chfld.  Is  not  autborii 
ty  for  the  constmctlon  sought  to  be  given  the 
word  ''chndren"  m  tbe  deed  under  considers- 
tton  in  tbe  present  ease.  In  tbe  esse  of  How- 
ell V.  Tyler.  91  N.  C.  207,  tbe  court  Imd  nnder 
consideration  a  will  whldi  provided  that 
*Nrhat  Is  yet  remaining,  not  above  disposed  of. 
shall  be  held  and  disposed  of  for  the  benefit 
of  Martha  J.  Trevan's  helxs,  by  my  executor 
hereafter  to  be  named,  or  tai  such  manner  aa 
be  may  tiilnk  Just  snd  proper."  Martha  T rer- 
an bad  no  legitimate  children,  and  it  was 
held  that,  under  the  word  "heirs.**  her  lllegltf- 
mate  chfldrm  would  take  under  this  wfll; 
the  court  saying  tiiat  "Inaunvch  as.  In  the  ab- 
sence of  chHdren  bom  to  the  mother  In  wed- 
lock, those  of  fflegitlmate  birth  can  Inherit 
from  the  mother,  and  thus  become  her  heirs, 
tbese  plalntlfh  are  sufficiently  dMlgnated  by 
the  term  wblch  describes  that  relatlmi."  In 
that  case  It  appeared  that  the  teetator  knew 
that  Martha  T.  Trevan  had  both  legitimate  and 
illegitimate  children.  In  Drummond  v,  IjClgh. 
30  L.  B.  Ch.  DIv.  110,  an  IHegltlmate  was  al- 
lowed to  take  under  a  will  wlilcb  made  iiro- 
vision  for  **all  and  every  the  children  and 
child"  of  a  designated  person,  because  It  was 
clear  and  manifest  from  the  terms  of  tbe  will 
that  the  testator  so  Intended;  tbe  vice  chan- 
cellor concluding  his  opinion  in  tbe  followtng 
words:  "Here  I  am  sa^MIed  the  testator  did 
Intend  that  his  nepbew's  daugbter.  whom  he 
knew  to  be  niegltimate,  was  to  be  treated, 
for  the  purposes  of  his  whl,  aa  if  ahe  waa  legit- 
imate." In  iMcklnson's  Appeal,  42  Conn.  491, 
It  was  simply  ruled  that  under  the  law  of 
Connecticut  a  bastard  has  Inheritable  blood, 
for  the  purposes  of  collateral  as  weU  aa  lineal 
dAcent  through  him.  Whether  he  could  take 
as  porchaser  under  a  wni  or  deed  using  tbe 
word  "children"  was  not  a  question  consider- 
ed at  all  In  that  case.  In  Hughes  v.  Knowl- 
ton,  87  Conn.  420,  the  court  had  under  con- 
sideration a  wUI  which  contained  a  clause 
devising  real  estate  to  two  daughters,  "mean- 
Digitized  by  Google 


oaofiuters  ma  iiie^timate  cbuaren  m  iiie  at 
the  time  tbe  will  was  made.  It  waa  beld 
that  under  the  law  of  Conaectlcut  this  will 
gave  to  the  daughters  a  fee-simple  estate,  and 
therefore  the  question  aa  to  whether  the  llle- 
gltimatea  would  take  under  the  language 
quoted  was  not  passed  upon  by  the  court 
The  ruling  made  by  the  supreme  court  of  Cal- 
ifornia In  Re  Wardell'B  Estate,  67  Cal.  4&4, 
is  entirely  consistent,  we  think,  with  what  Is 
ruled  tn  the  present  case.  A  Oallfornia  stat- 
ute provided  that  "when  any  testator  omits  to 
provide  In  bis  will  for  any  of  his  children,  or 
for  the  issue  of  any  deceased  child,  unless  it 
appears  that  such  omission  was  Intentional, 
Bucb  child,  or  the  issue  of  such  child,  must 
have  the  same  share  In  the  estate  of  the  tes- 
tator aa  If  he  had  died  Intestate."  Civ.  Code, 
i  1307.  Another  statute  declared  that  "every 
illegitimate  child  is,  In  ail  cases,  an  heir  of 
hta  mother,  and  Inherits  her  estate,  In  whole 
or  in  part,  as  the  case  may  be.  In  the  same 
manner  as  if  .he  bad  been  born  In  lawful  wed- 
lock." Id.  S  1387.  Ada  WardeU  died  testate, 
leaving  a  husband,  two  sons,  and  a  daughter. 
No  proTlslon  was  made  in  the  will  for  the 
daughter.  Her  name  was  not  mentioned  In  It, 
but  It  does  not  appear  from  anything  In  the 
will  Itself  that  the  omission  was  intentional. 
The  daughter  was  bom  out  of  lawful  wed- 
lock, and  had  never  been  legitimated  In  any 
way  authorized  by  the  law  of  California.  It 
was  beld  that,  under  the  statute  first  above 
quoted,  she  was  entitled  to  a  share  In  the 
estate  in  like  manner  aa  If  she  were  legiti- 
mate. T^te  statute  last  quoted  made  her  an 
heir  of  her  mother;  and,  being  such  heir,  she 
was  a  child  of  her  mother,  within  the  mean- 
ing of  the  other  statute,  so  as  to  allow  ber  to 
claim  that  she  bad  not  been  Intentionally 
omitted  from  the  will  of  her  mother.  Con- 
struing the  two  statutes  together,  the  result 
reached  by  the  court  in  that  case  was  un- 
doubtedly correct  In  the  case  of  a  devise  by 
a  motber  to  children  generally,  her  Illegiti- 
mate issue,  recognized  by  her  as  ber  chil- 
dren, would  certainly  taike,  unless  the  con- 
trary Intention  on  the  part  of  the  testatrix 
was  clearly  manifested  in  the  will.  Under 
the  California  law,  the  question  under  con- 
sideration was  the  same  aa  if  the  mother  had 
devised  ber  property  to  her  children  gen- 
erally. The  statute  In  this  state  allowing  fL 
bastard  to  Inherit  from  his  mother,  while 
throwing  but  lltUe  light  on  the  question  of 
the  intention  of  a  person  who  devised  prop- 
erty to  a  woman,  with  remainder  to  ber  chil- 
dren, would  certainly  have  great  weight  with 
the  courts  in  construing  a  will  made  by  the 
mother  herself.  On  account  of  the  natural 
affection  which  mothers  bear  to  their  offspring, 
it  would  take  a  strong  case  to  authorize  the 
exclusion  of  Illegitimate  children  of  a  motber 
from  participating  In  iwoperty  devised  by  her 
to  ber  cbUdreik 


lerrea  to  sucii  as  we  tMiieve  required  apecai 
attention  In  dealing  with  the  case.  The  coa- 
eluslon  reached  by  ns  is  supported  by  an  al- 
most unbroken  line  ot  authorities.  The 
must  at  last  be  decided  upon  what  was  Or? 
Intention  of  Mrs.  Marshall  when  she  made 
the  deed  of  trust.  Wliat  she  might  have  done 
for  this  unfortunate  plaintiff,  If  the  deed  u 
will  had  been  made  after  he  came  Into  exist- 
ence, we  do  not  know;  bnt  that  it  was  ool 
her  Intention,  by  the  language  used  In  Hk 
deed,  to  provide  for  those  of  the  class  to 
which  he  belongs,  hardly  admits  of  doubt 
Judgment  affirmed.  All  the  Justices  concor 
ring,  except  I^WIS,  J.,  disqualified. 


MATTLAGB  v.  MTJLHERIN  et  al. 
(Supreme  Court  of  Georgia.   March  17,  1899.) 

TbNANT  —  DI8P03SBSSI0N  —  OV  LaSDLOBS'I 

Intbebbt— Dkbd— RaooBD  as  Notice. 

1.  A  lessee  from  tlie  grantor  In  a  secority  d««d 
which  lus  been  dnly  filed  and  recorded,  can  be 
dispossessed  in  a  summary  way  by  the  sheriff 
for  the  purpose  of  placing  in  possession  a  pni^ 
cbnser  of  the  property  at  a  sale  had  under  a 
judRineat  setting  up  a  q>edal  lien  upon  the  same, 
rendered  in  a  suit  by  the  creditor  on  the  debt  se- 
cured by  such  deed,  notwithstanding  the  lea^e 
may  be  older  than  die  judgment  under  irtiich  ihe 
sale  was  bad. 

2.  A  duly  filed  and  recorded  deed,  which  ^in- 
ly shows  that  It  was  givm  to  secure  a  debt  bat 
does  not  show  when  the  same  matures,  is  notice 
to  one  dealing  with  the  grantor  tberein  of  all  tfae 
rights  which  the  grantee  has  ander  tbe  contract, 
performance  of  which  is  thereby  secnred.  Es- 
pecially is  this  true  where  the  deed  in  terms  re- 
fers to  the  bond  for  titles  held  by  the  nantor  as 
containing  the  "terms  and  condltiona*'  of  tbe 
contract  of  Indebtedness. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Richmond  coiin- 
ty;  E.  H.  Callaway,  Judge. 

Suit  by  Wm.  Mulberln's  Sons  &  Co.  against 
C.  F.  Mattiage.  Judgment  for  plalntifra.  De- 
fendant brings  error.  Reversed. 

J.  S.  &  W.  T.  Davidson  and  J.  R.  Lamar, 
for  plaintiff  In  error.  F.  W.  Gapers,  tor  de- 
fendants In  error, 

COBB,  J.  On  Jnne  5.  1895.  Kahrs  executed 
and  delivered  to  Mattiage  a  deed,  which  w.-t9 
duly  filed  and  recorded  on  the  day  following 
the  date  of  Its  execution,  and  which  contained 
the  following  clause:  "This  deed  Is  made  un- 
der the  provisions  of  the  Code  of  Gearsia  of 
1SS2  (section  1969  et  seq.)  to  secure  a  debt  of 
$25,000  and  Interest,  upon  the  terms  az&d  con- 
ditions set  forth  in  the  bond  for  titles  stven 
by  Charles  F.  Mattiage  to  Nicholas  Kahrs  con- 
temporaneously with  the  making  of  this 
deed."  The  deed  contained  no  statement  with 
reference  to  the  date  of  the  maturity  of  the 
debt  The  debt  was  represented  by  a  prom- 
issory note,  wMch  contained  the  foUowins: 
(dause:  'This  note  Is  subject  to  eailler  ma- 
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should  any  semlannusl  Installment  of 
at  remain  unpaid  for  sixty  days  after 
rlty."  The  bond  tor  titles  referred  to  In 
leed  was  recorded  In  the  office  of  the 
of  the  superior  court  of  Richmond  coun- 

June  29.  IfiOe.  In  addition  to  the  "ear- 
latnnty**  dause  of  the  note,  above  qnot- 
le  bond  for  titles  contained  the  fMlow- 

"The  first  loan  shall  be  subject  to  ear- 
oaturlty,  and  the  second  likewise,  If  an 
slon  should  be  made  tor  the  whole  or 
>art  of  said  amount  should  any  Install* 
of  Interest  remain  unpaid  for  sixty  days 

Its  maturity;  or  should  ai^  hisurance, 
>r  other  assessment  which  said  Mattla^e 

have  paid  off  remain  unrefunded  tor 

days,  with  five  per  cent.  Interest  from 
of  payment  then  In  either  of  said  cases 
intire  debt  may.  at  the  cation  of  said 
ngc  become  due,  payable,  and  collectible, 
ling  In  the  note  to  the  contrary  notwlth- 
ing."  On  June  8,  1896,  Kahrs  leased  a 
of  the  property  described  In  the  deed  to 
erin's  Sons  A  Co.  for  three  years  at  a 
tated  monthly  raital.  for  which  they 
their  notes,  fallteig  due  each  month, 
s  discounted  certain  of  tiiese  notes  ma- 
g.  In  1898  and  1809.  An  Installment  of 
ast  on  the  debt  due  Mattlage  by  Kahrs 
ig  due  on  July  1,  1897.  having  remained 
Id  for  60  days,  thereafter,  on  June  14, 

Mattlage  filed  suit  on  the  notes,  and  on 

16,  1898,  obtained  a  common-law  Judg- 

for  the  amoont  due  on  the  debt  and 
a  special  Judgment  against  the  property 
■Ibed  In  the  deed.  Bzecntlon  Issued  ac- 
ngly.  After  levy  and  due  advertlse- 
:.  the  property  was  sold  at  sherltTs  sale 
ctober  4,  1896,  and  purchased  by  Matt- 

to  whom  the  sheriff  delivered  a  deed  to 
same.  The  sheriff  being  about  to  put 
lage  in  possession  of  the  property,  which 
lerin'a  Sons  &  Co.  had  leased  from  Kahrs, 

applied  for  and  obtained  an  Injunction  to 
But  the  sheriff  from  dispossessing  them, 
he  granting  of  this  Injunction  Mattlage 
pted. 

is  contended  that  because  the  lease  of 
lerln's  Sods  &  Co.  was  older  than  the 
ment  under  which  the  sale  was  made, 
i  Is  no  authority  for  the  sheriff  to  dls- 
iss  them,  and  place  the  purchaser  In  pos- 
on.  In  order  to  determine  whether  or 
this  contention  Is  correct  we  mnst  read 
snncctlon  with  each  other  the  following 
ons  of  the  Code,  which  relate  to  the  sub- 
oE  the  right  of  the  sheriff  to  put  pur- 
ers  at  sheriff's  sales  In  possession: 
icnever  a  present  interest  In  land  Is  sold 
ny  Judicial  officer.  It  shall  be  his  duty  to 
3  the  purchaser  or  his  agent  In  possession 
le  land,  and  to  this  end  he  may  dispossess 
lefendant  In  the  process,  bis  heirs  and  his 
nts,  or  his  lessees  or  vendees  of  younger 
than  the  Judgment  upon  which  the  pro- 
Lssues;  hut  he  may  not  dispossess  other 
nts  dalmlng  under  an  independent  title." 
Code,  I  64&1.   "When  any  sheriff,  or  oth- 


er offico',  shall  sell  any  real  estate  by  virtue 
of  and  under  any  execution.  It  shall  be  the 
duty  of  such  ahalff,  or  other  levying  officer, 
upon  application,  to  put  the  purchaser,  his 
agent  or  attorney  In  poBSesslon  of  the  real 
estate  sold:  provided,  that  the  provisions  of 
this  Code  shall  not  authorize  the  officer  to 
turn  out  any  other  person  than  the  defendant, 
his  heirs,  or  their  tenants,  or  assignees  since 
the  judgment"  Id.  |  6468.   "If  the  purchas- 
er of  real  estate,  at  sheriff's  and  other  sales 
under  execution,  diall  fall  to  make  application 
for  possession  thereof  until  the  next  term  of 
the  superior  court  after  such  sale  takes  place, 
or  until  the  officer  making  such  sale  goes  out 
of  office,  such  possession  can  only  be  ob- 
tained under  an  order  of  said  superior  court." 
Id.  8  M6d.    "The  widow  of  the  defendant, 
claiming  dower,  cannot  be  dispossessed  of  the 
mansion;  nor  can  a  lessee,  whose  lease  is  old- 
er than  the  judgment  under  which  the  sale 
was  made,  be  dispossessed  under  the  provi- 
sions of  the  two  preceding  sections."   Id.  f 
5470.   Construing  these  sections  together,  it 
can  be  clearly  seen  that  it  was  the  Intention 
of  the  general  assembly  to  provide  that  the 
general  rule  should  be  that  to  ail  cases  where 
a  present  Interest  In  real  estate  was  sold  by 
a  Judicial  officer  under  any  execution  the  pur- 
chaser at  such  sale  lOiould  be  entitled  to  be 
placed  in  possession  by  the  officer  making 
the  sale  In  a  summary  way,  and  thereby  be 
saved  the  delay  and  annoyance  Incident  to  ac- 
quiring possession  by  an  ordinary  suit  at  law 
founded  upon  the  title  acquired  by  him  at  the 
sale.   This  is  undoubtedly  the  general  rule 
that  was  intended  to  be  established.  To  this 
rule  certain  exceptions  were  made.   It  Is  In- 
cumbent upon  any  one  who  Is  attacking  the 
light  of  the  sheriff  to  dispossess  him  to  show 
that  he  comes  within  one  of  the  exceptions. 
Those  who  are  within  tiie  exceptions  are  de- 
clared to  be  "tenants  claiming  under  an  inde- 
pendent title,"  and  persons  other  than  *^he 
defendant,  his  heirs,  or  thdr  tenants,  or  as- 
signees since  the  Judgment"  and  "the  widow 
of  the  defendant  claiming  dower,"  and  "a 
lessee  whose  lease  is  older  than  the  Judgment 
under  which  the  sale  was  made."  Taking 
these  exceptions,  which  are  found  In  three 
different  sections  of  the  Code  dealing  with 
this  matter,  what  was  the  Intention  of  the 
general  assembly  with  reference  to  who 
should  be  excepted  from  the  operation  of  this  . 
general  rule?  In  order  for  one  to  bring  him- 
self within  the  exceptions,  he  must  show  ei- 
ther that  he  claims  under  an  Independent  title, 
or  that  he  claims  under  a  title  derived  from 
the  defendant  anterior  to  the  Judgment,  and 
of  such  a  character  that  under  no  circumstan- 
ces could  the  judgment  relate  back,  and  be- 
come a  lien  upon  the  property  thus  acquired. 
The  Identical  question  raised  In  the  present 
case  has  never  been  decided  by  this  court.  In 
the  case  of  Seymour  v.  Morgan,  45  Ga.  201, 
Judge  McOay  uses  this  language:   "It  would 
be  giving  very  extraordinary  power  to  a  sher- 
UTs  sate  to  say  that  the  sheriff  m^ht  put 
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title.  The  statute  is  the  role.  Hie  sberiff  may 
turn  out  the  defendant,  hlB  tenants  and  his 
autgneea  since  the  judgment  Further  than 
thJa  he  cannot  go.  The  £act  tJoat  the  Uen  of 
LhiB  Judgment  dates  back  does  not  help  the 
case.  One  buying  land  after  a  judgment 
against  the  owner,  which  has  been  vacated  by 
an  appeal,  bufs  it  with  notice  and  subject  to 
the  flnal  Jud£iDent;  but  he  Is  no  more  a  pur-  j 
chaser  after  the  Judgment  than  one  who  buys  \ 
with  notice  of  the  vendor's  lien,  or  with  notice  i 
of  any  other  fact  which  will  make  the  land  ' 
subject  to  a  Judgment  agalust  his  vendor."  ' 
Some  of  this  language  would  Indicate  that 
the  learned  Judge  who  delivered  that  opinion 
did  not  think  that  the  power  to  dispossess  in 
a  summary  way  existed  in  cases  like  the  one 
now  undffl-  consideration;  but  In  a  subsequent 
case  (Rival  v.  Gallagbez,  52  Ga.  030)  the  same 
judge  usee  this  language:  "This  case  does 
uot»  therefore.  brii«  up  the  point  Insl&ted  on 
in  the  argument,  though  we  iocUne  to  think 
that,  as  a  purchaser  from  the  mortgagee  with 
notice  buys  only  the  equity  of  redemption,  and 
has  a  right  to  redeem,  he  atauda  in  the  mort- 
gagor's shoe^  and  caniwt  resist  tbe  right  of 
the -purchaser  to  be  put  In  possession  any  more 
than  could  the  mortgagor.  The  case  in  45 
Ga.  203,  fltaAds  oa  a  different  footing.  The 
right  of  plaintiff  who  has  got  a  judgment  on 
an  aj)peal  to  go  upon  prc^ierty  sold  by  the 
defendant  after  tbe  flrat  Judgment  is  peculiar. 
The  -statute,  in  terms,  dedaree  that  the  prop- 
erty shall  not  be  bound  by  tbe  flr^  judgment, 
except  that  the  defwidant  canoot  aUenale  It. 
The  sale  is  under  the  second  judgmemt.  Ths:t, 
for  certain  purposes,  it  will  operate  so  as  to 
treat  land  sold  by  tbe  defeudant  since  tbe  first 
judgment  as  still  hU,  even  in  the  hands  of  a 
purchaser  for  value  without  notioe,  does  not 
alter  the  fact  that  It  Is  sold  under  the  seoeod 
judgment.  Besides,  tbe  judgcoent  of  foreclo- 
sure Is  not  a  judgment  against  the  defoadant 
It  Is  a  quasi  proceeding  in  rem  to  assert 
against  the  mortgagor,  and  all  claiming  under 
hlna  subsequent  to  the  record,  or  having  ac- 
tuai  notice,  tbe  Uen  of  tbe  mortgage  on  the 
land."  The  reason  for  the  conclusion  reached 
In  tbe  case  in  45  Ga.  was  due  to  the  peculiar 
language  of  the  law  In  reference  to  appeals 
which  Is  now  embodied  in  the  Civil  Code  <sec- 
tion  5352),  and  Is  as  follows:  "In  all  cases 
where  a  judgment  shall  be  rendered  and  an 
appeal  shall  be  entered  from  such  judgment, 
the  property  of  tbe  defendant  aball  not  be 
bound  by  the  first  judgment,  except  so  far 
as  to  prevent  the  alienation  by  the  defendant 
of  his  property  between  the  signing  of  the 
-first  judgme.nt  and  tbe  Blgnlng  of  the  Judg- 
ment on  the  appeal,  but  shall  be  bound  from 
the  signing  of  such  JutlRmeot  on  tbe  appeal." 
What  Is  said  by  Judge  McCay  in  52  Ga.  Is 
obiter,  that  case  being  one  In  which  there  had 
been  a  verdict  rendered  In  a  claim  case  find- 
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why  there  would  be  a  right  to  dlspoasese  evea 
if  there  had  been  no  verdict  In  the  claim  case, 
are  so  satlafactdry  that  we  are  willing  to  foi 
low  them  In  the  present  case,  although  what  it 
there  said  la  not  Unding  as  authority.  It 
would  be  unreasonable  to  hold  that  It  was  tlk 
Intention  of  tbe  general  assembly,  in  tbe  lan- 
guage which  is  used  In  these  various  statutes, 
that  a  person  who  bou^t  or  leaaed  from  i 
mortgagor  after  the  mortgage  was  dnly  file^ 
and  recorded,  or  from  a  grantor  in  a  securitj 
deed  after  such  deed  had  been  likewise  filed 
and  recorded,  should  be  Mititled  to  hold  pus- 
session  of  the  property  against  the  purchase 
at  a  sale  had  In  pursuance  of  tiie  foredosur» 
suit  In  the  one  instance,  or  a  suit  resulting  In 
a  special  Judgment  setting  up  a  lien  on  tbe 
land  in  the  other,  and  drive  such  a  purchaaer 
to  the  delay  and  expenae  iDCldest  to  an  aoiua 
of  ejectment 

It  Is  contended,  however,  that,  ev«a  U  this 
be  true,  there  was  nothing  to  put  Molberln'^ 
Sons  &  Go.  upon  notice  that  tbe  d^t  due  by 
Kahrs,  which  was  secured  by  a  deed,  woul>i 
mature  earlier  than  five  years.  To  this  It  maf 
be  answered  that  there  Is  nothing  in  tbe  deed 
to  show  when  the  debt  would  mature,  bm 
Uulherin's  Sens  &  Co.  were  put  on  notice  by 
ttae  record  of  tbe  deed  that  there  was  an  out- 
standing debt  for  the  payment  of  which  tbe 
title  to  the  prwerty  therein  described  wac 
pledged,  and  tUa  in^osed  upon  them  Use  duty 
of  Inquixbig  when  that  debt  would  mature, 
and  thus  aacertaio  for  what  length  of  time 
they  would  be  safe  in  dealbig  with  KahtE  a* 
the  owner  of  the  property.  While  the  record 
of  the  bond  for  titles  was  not  conetnictlrf 
notice  to  Mulherin's  Sons  &  Co.  of  what  was 
therein  contained,  the  deed  referred  to  the 
bond  as  to  tbe  tnatnrlty  of  tbe  debt,  and  any 
one  dealing  with  Kahrs  as  tbe  ownw  of  tbe 
property  was  boiuul  to  Inquire  as  to  all  mat- 
ters in  connection  with  this  debt.  Inquiry 
either  of  Mattlage,  the  creditor,  or  of  Eahr-;, 
the  debtor,  would  have  brought  fuU  informa- 
tion; and,  such  being  the  case,  ^ulberin'f 
Sons  &  Co.  must  be  dealt  with  as  If  thoy 
knew  all  that  this  inquiry  would  hare  elicited. 
The  court  erred  In  granting  tbe  injunction. 
Judgment  reveraed.  All  the  jostioea  concnr- 
rlng. 


PRIOB  BAKINO-POWDBR  CO.  T.  MACOX 

TEILJBCrRAFH  PDB.  00. 
(Sapr«ne  Court  of  Qeorgla.  March  IT,  1880.> 
Right  ot  Actios— Coitthact  with  Thied  Partt. 

1.  This  being  an  action  by  the  plalntift  again^: 
the  defendant  for  money  alleged  to  be  dne  for  the 
pablication  of  an  advertlsemcDt  in  a  newspaper 
condacted  by  the  former,  and  tha  eridttiGe  dis- 
closing that  the  defendant  made  with  a  tbiri 

Eprson,  acting  independently  and  in  Ms  own  be- 
ilf.  a  contract  to  have  die  advertlaement  in 
qaartlon  inserted  in  this  newipapv  for  a  vpeci- 


iur  loe  aeieiMuiiK,  lue  tigen  oi  uk  puoiiiMiing 
company,  there  could  be  no  lawful  recoTery  by 

the  plaintiff. 

2.  The  evidence  demanded  the  Tcrdict  for  the 
(lefendeut;  and  therefore,  irreapectire  of  the  er* 
ron  alleged,  the  court  o«ght  not  to  have  srant- 
ed  a  new  trial. 

(Syllabua  by  the  Court.) 

Error  from  dfy  eoiirt  ot  Macon;  J.  P.  Bou, 

Judge. 

Action  by  the  Macon  Telegraph  Publishing  | 
Company  against  the  Price  Baking-Powder  I 
Conipany.    Judgment  Cor  defendant  From 
an   order  granting  a  new  trial,  defendant 
brings  error.  Revttsed. 

Steed  ft  WImberly  aod  W.  D.  Nottingham, 
for  plalatur  in  error.  Smltb  ft  Jones,  for  de- 
fendant In  error. 

FSSt  CURIAM.  Judgment  reversed. 


MACON  ft  B.  R.  CO.  V.  PROCTOR. 
(Supreme  Court  of  Georgia.   March  18,  1809.)  | 

The  requests  to  chaige  which  were  refused.  | 
so  far  as  legal  and  pertinent,  were  covered  by  : 
the  general  charge.   The  charges  excepted  to, 
when  takes  in  connection  with  the  graeral 
charge,  were  not  erroneous.  There  was  evidence 
upon  which  the  jury  might  base  a  finding  in  fa- 
vor of  the  idaiatiff,  and,  the  trial  Judge  being  snt- 
isfied  with  the  verdict,  his  jadgment  overruling 
the  outkitt  for  a  new  trial  will  not  be  disturbed.  , 
(SyllabOB  by  the  Oouct) 

Brrw  frem  superior  coert,  Bibb  county;  W. 
H.  Felton,  Judge*. 

Actkm  by  C.  J.  Proctor  against  the  Macon 
&  Birmingham  Railroad  Company.  Judgment 
for  pialntlfl.  Defendant  brings  error.  Af- 
firmed. 

L.  F.  Garrard  and  ETaideman,  Davis  ft  Tur- 
ner, tor  plaintiff  in  orror.  Gnerry  ft  Hall,  for 
defendant  lo  error. 

FEB  CURIAM.  Judgment  afSrmed. 


NEWMAN  et  al.  v.  H.  B.  CLAFLIN  CO.  et  si. 
(Supreme  Oonrt  of  Georgia.   March  IS,  ISOD.) 

BAJM  —  FRIUDOLBNT    RXPKBSBNTATIOirS   or  PtTE- 

OHism— Rbsoibsiok  of  Cohtbact — 
Apprjo/— Naw  TaiAL. 

1.  When  a  vendee  of  personal  property  makes 
a  material  representation  which  ia  false,  and  up- 
on which  the  vendor  ia  hiduced  to  act,  to  his  in- 
jonr,  by  parting  with  possession  of  his  goods, 
sudi  a  marepreBentation  amounts  to  a  fraud  in 
law.  which  voids  the  sale;  and  equity  may  re- 
scind the  contract,  and  restore  the  parties  to 
tbeir  original  rights,  although  the  party  making 
Ruch  misrepresentations  was  not  aware  that  liia 
statement  was  false. 

2.  The  charge  of  the  conrt  fully  and  fairly 
covered  the  Issues  involved;  there  was  sntBcient 
pridenTe  to  authorize  those  portions  of  the 
charge  conqilaiDcd  of  on  the  ground  that  they 


lor  nnr  nuu. 
(fiyllabaa  by  the  Court) 

Error  from  superior  court,  Bibb  county;  W. 
a.  Felton,  Jr.,  Judge. 

Action  by  the  H.  B.  Claflin  Company  and 
others  against  H.  Newman  and  others.  Judg- 
ment tor  plalntlllh.  Defendants  bring  error. 
Affirmed. 

Hardeman,  Davis  ft  Turner  and  Bacon,  Mil- 
ler ft  Brunson,  for  plalutlfCe  In  error.  Steed  ft 
WImberly  nnd  Dasher,  Park  ft  OerOine,  for 
defendants  In  error. 

LEWIS,  J.  law  of  this  case  as  to  right 
of  defendants  In  en-or  to  obtain  the  relief  they 
prayed  for,  provided  the  allegations  In  their 
petition  are  sustained  by  proof,  was  settled 
In  their  favor  by  a  decled^m  of  this  csnrt  in 
tiie  saime  case,  vis.:  Exchange  Bank  of  Maoon 
V.  H.  B.  Claflin  Co.,  lOl)  Ga.  010.  26  S.  &  439. 
Among  the  prayers  for  relief  in  the  petition 
uf  defendants  in  error  was  the  pcayer  that 
"the  goods  wUcb  might  be  Identlfled  and  re- 
claimed by  them  might  be  decreed  to  be,  tn 
equity  and  good  oosscience,  the  property  of 
petitioners,  respectively,  and  that  said  goods, 
or  the  proceeds  thereof,  might  be  decreed  to 
b^ong  te  petittoners,  and  tliat  tiie  said  Mrs. 
U.  Newman  be  decreed  to  account  for  ti»e 
value  and  the  proceeds  of  so  much  and  sscta 
portions  of  pel9tlonws'  goods  as  may  have 
been  sold  by  her,  and  that  petttlOMTS  hare 
judgment  against  her  for  such  sums  ot  aoaey 
as  la  law  and  equity  they  may  be  entitled  to.*' 
A  verdict  was  rendered  by  Ae  Jury  In  favor 
of  the  pdi^tlffe,  whlck,  in  effect,  foand  In 
tbem  title  ta  the  identlAed  goods  and  wwes, 
with  the  proceeds  of  the  sale  thereof,  and  also 
found  In  their  favor  against  the  defendant 
Mrs.  Newman  certain  specific  amconts,  which 
evidently  covered  the  goods  that  bad  been  sold 
by  her.  The  defendants  below,  who  were 
Mrs.  Newman,  the  plainUffs'  debtor,  and  ber 
mortgage  creditors,  filed  their  motion  for  a 
new  trial,  on  various  grounds,  and  except  te 
the  judgment  overruling  the  same.  One  of  the 
grounds  relied  np(m  by  the  defendants  In  error 
for  the  rescission  of  their  contract  of  sale  of 
the  goods  to  Mrs.  Newman  was  on  account  of 
representations  alleged  to  have  been  made  by 
Mrs.  Newman,  or  ber  anthorlzed  agent,  touch- 
ing her  financial  standing,  her  solvency,  and 
the  amount  of  her  estate,  llaliilltles,  etc. 

1.  In  the  motion  for  new  trial,  error  Is  as- 
signed on  the  following  charge  of  the  court: 
"The  law  declares  that  fraud  may  exist  from 
misrepresentation  by  either  party,  made  with 
design  to  deceive,  or  which  does  actually  de- 
ceive, the  other  party;  and  In  the  latter  case 
snch  mlsrei^esentatlon  voids  the  sale  If  the 
party  making  it  was  not  aware  that  his  state- 
ment was  false.  Snch  misrepresentation  may 
be  perpetrated  by  acts  as  well  as  words,  and 
by  artifices  designed  to  mislead.  A  mlsrepvp' 


the  opposite  party,  or  If  made  hy  mistake  and 
acted  on  by  the  opposite  party,  constitutes 
legal  fraud."  It  was  earnestly  contended  by 
counsel  for  plaintiffs  la  error  that  a  misrepre- 
sentation when  made  Innocently,  and  not  with 
an  Intention  to  deceive,  constitutes  no  ground 
for  a  rescission  of  a  contract;  that  the  fraud 
which  operates  to  void  a  sale  must  be  an 
actual  fraud,  embracing  an  element  of  corrup- 
tion, or  an  Intention  to  deceive;  and  that, 
therefore,  that  portion  of  the  charge  quoted 
above  which  declares  that  such  misrepresenta- 
tion voids  a  sale  although  the  party  making 
It  was  not  aware  that  his  statement  was  false, 
and  although  It  was  made  by  mistake  and 
Innocently,  and  was  acted  upon  by  the  oppo- 
site party,  was  error. 

The  confusion,  and  a  degree  of  uncertainty, 
which  exists  to  some  extent  in  the  legal  minds 
of  this  state  on  this  subject,  doubtless  grow 
out  of  a  failure  to  draw  the  proper  distinction 
between  the  misrepresentations  contemiriated 
by  section  3633  of  the  Civil  Code,  and  the  ef- 
fect of  a  warranty  mentioned  in  section  3566; 
and  also  to  a  misconstruction  of  some  ded- 
sions  of  this  conrt,  In  which,  while  treating 
of  the  effects  of  an  express  or  Implied  warran- 
ty. It  has  been  declared  that  it  requires  actual, 
and  not  merely  legal  or  constructive,  fraud, 
to  render  void  a  sale.  There  Is  quite  a  dis- 
tinction between  the  rule  of  law  touching  a 
misrepresentation  a[K>n  which  one  has  acted 
to  his  injury,  either  In  the  purchase  or  sale 
of  property,  and  a  warranty,  eith»  express  or 
implied,  touching  the  character  or  quality  of 
goods  Bold.  Such  a  warranty  enters  into,  and 
forms  a  part  of,  the  contract  between  the 
purchaser  and  the  seller.  It  is  an  obligation 
either  Imposed  by  law  on  the  vendee,  or  as- 
sumed by  him,  and  its  breach  gives  a  right  of 
action  by  the  vendee.  In  case  the  vendee  Is 
sued  for  the  purchase  money  of  the  goods 
sold,  he  can  recoup  or  offset  any  damages  he 
may  have  sustained  in  consequence  of  such 
breach.  Liability  on  an  Implied  warranty 
may  exist  when  the  vendor  has  acted  In  the 
utmost  good  faith,  and  has  made  no  repre- 
sentation of  anything  as  a  fact,  touching  the 
quality  of  the  article  sold,  and  be  may  have 
no  knowledge  even  of  any  defect  therein. 
Liability  on  an  express  warranty  may  exist 
under  similar  circumstances.  It  may  cover 
even  patent  defects  In  the  property,  known 
just  as  well  to  the  vendee  as  to  the  vendor. 
It  Is  not  a  representation  of  the  condition  or 
quality  of  the  property,  upon  which  the  ven- 
dee is  Induced  to  act  to  his  Injury;  but  la 
simply  a  guaranty  against  any  loss  or  dam- 
age that  may  result  from  any  subsequent  de- 
fect In  the  property,  and  Implies  a  promise  to 
pay  such  damages,  should  any  result.  We  do 
not  mean  to  say  that  where  there  are  misrep- 
resentations, or  other  deceptive  means  are 
tued  to  Induce  the  pttrcbBse,.the  contract  may 


guaranty  against  loss,  but  upon  the  frauJu- 
lent  conduct  practiced.  In  other  words,  under 
a  contract  of  warranty  the  liabilltr  of  the 
warrantor  is  In  no  wise  dependent  opon  the 
degree  of  faith  or  belief  that  the  warrantee 
may  have  In  the  words  used  In  the  contrac; 
of  warranty,  and  the  title  does  not  pass  sinj- 
ply  on  condition  ttiat  no  breach  of  such  war- 
ranty shall  occur.  The  term  "warranty." 
therefore,  has  a  technical  meaning,  and  sim- 
ply contemplates  a  liability  for  damages  in 
case  of  Its  breach.  On  the  other  band,  when 
a  party  represents  a  fact  touching  the  origi- 
nal sale  or  purchase,  with  a  view  of  Inducing, 
and  does  thereby  induce,  another  to  part  with 
his  title,  the  truth  of  the  statement,  and  not 
the  belief  of  the  party  who  made  It,  is  made 
by  law  a  condition  precedent  to  the  validity 
of  the  sale.  This  Is  no  arbitrary  distinction 
that  we  are  drawing.  It  Is  really  fixed  by 
the  statute  Itself.  Section  36C6  of  tlie  Civil 
Code  expressly  declares  that  a  breach  of  war- 
ranty, express  or  implied,  does  not  annul  the 
sale,  If  executed,  but  gives  the  purdiaser  a 
right  to  damages.  Section  8533  declares,  in 
effect,  that  fraud  may  exist  from  misrepre- 
sentation by  either  party,  and,  in  case  it  ac- 
tually deceives  the  other  party,  it  Tolds  the 
sale,  if  the  party  making  It  was  not  aware 
that  his  statement  was  false.  Section 
declares  that  a  misrepresentation,  if  made  b; 
mistake,  and  limocently  acted  on  by  the  op- 
posite party,  constitutes  legal  fraud.  Con- 
struing these  sections  together,  so  as  to  give 
effect  to  all  of  them,  there  \Fa8  evidently  in 
the  legislative  mind  a  dtetlnctlon  between  a 
warranty  and  a  misrepresentation,  which 
should  be  observed  whenever  the  one  or  the 
other  Is  considered  either  as  a  defense  or  a 
cause  of  action.  Bearing  In  mind  this  dis- 
tinction, It  will  be  readily  seen  that  the  deci- 
sions of  this  court  relied  upon  by  counsel  for 
plaintiff  hi  error  are  not  hi  point  For  in- 
stance, In  the  case  of  Dawson  v.  P^maman. 
65  Ga.  688,  It  Is  decided  that  where  there  is  a 
breach  of  warranty,  unmixed  with  fraud,  the 
remedy  Is  by  a  suit  on  the  warranty,  but 
where  there  has  been  actual  fraud,  mixed 
with  deceit  and  corruption,  in  the  exchange  of 
personalty,  the  party  deceived  has  bis  eky-- 
tlon  to  sue  ou  the  warranty,  or  to  bring  trover 
for  the  property  sold  by  him.  The  principlo. 
r  .refore,  decided  in  that  case,  was  nothiug 
more  nor  less  than  what  Is  declared  in  secttou 
3556  of  the  Code,  above  cited,— that  a  mere 
breach  ot  wan-anty,  express  or  implied,  do«*^ 
not  void  the  sale.  The  expression  by  Chief 
Justice  Jackson  in  the  case  above  cited,  on 
page  700,  tliat  fraud  which  voids  the  s.il- . 
and  which  does  not  permit  title  to  pass,  mu^t 
be  actual  fraud,  mixed  with  deceit  and  cor- 
ruption, and  not  merely  legal  or  constructive 
fraud,  was  mere  obiter;  tot  in  that  case  it  is 
decided  there  was  actual  fraud,  and  the  qiKd- 


Bides,  toe  oplmon  as  well  as  tne  aeeiston 
should  be  coDstrued  In  the  light  of  its  facts; 
and  the  trath  te  that  neither  actoal  noi  legal 
trrnA  which  wonld  void  a  sale  can  be  predi- 
cated npon  a  bare  naked  warranty,  iracoupled 
with  any  representations  as  to  the  existence 
of  certain  facts.  Again,  in  the  case  of  Bar- 
nett  T.  Spelr,  98  Ga.  762,  21  S.  B.  168,  It  was 
decided  that  the  right  to  reschid  for  fraud  in 
a  horse  swap  exists  only  when  actual  fraud 
has  been  committed,  and  that  rescission, 
where  a  right  to  rescind  was  not  expressly 
reserved,  cannot  be  had  for  cooBtructlTe  fraud, 
nor  on  account  of  warranty  merely,  express 
or  Implied.  It  will  be  seen  from  the  opinion 
of  Justice  Simmons  delivered  in  that  case 
that  It  was  an  action  of  trover  for  the  recov- 
ery of  a  horse.  The  ground  upon  which  the 
Judgment  of  the  court  below  was  reversed 
was  error  In  charging  the  Jury  the  law  on  the 
subject  of  Implied  warranty.  Construing  the 
decision,  then,  in  the  light  of  the  facts,  to  the 
effect  that  "rescission  cannot  be  had  for  con- 
structive fraud,  or  merely  on  account  of  war^ 
ranty.  express  or  implied,"  It  simply  means 
that  snch  relief  cannot  be  had  on  constnictiTe 
fraud  which  has  for  its  basis  only  a  warranty. 
But  the  caae  we  are  now  considering  is  quite 
different.  It  Involves  no  effort  by  the  vendee 
to  rescind  a  contract  of  purchase  on  account 
of  a  breach  of  warranty  by  the  vendor,  but  it 
ia  an  effort  by  the  vendors  themselves  to  re- 
scind a  contract  of  sale  on  account  of  the 
fraudulent  conduct  of  the  vendee,  which  in- 
duced the  owners  of  the  goods  to  part  with 
their  possession.  The  vendee  warranted  noth- 
ing, and  had  parted  with  nothing  that  might 
have  been  the  subject-matter  of  either  ex- 
press or  implied  warranty.  She  simply  prom- 
ised to  pay,  after  representing  facts  to  exist 
which  Induced  the  sale.  The  case  of  Nicol  v. 
Crittenden,  6G  Ga.  497,  to  the  effect  that  it  is 
Impossible  that  a  sale  can  defraud  creditors, 
unless  It  was  made  with  a  fraudulent  Intent, 
Is,  of  course,  not  in  point;  for  it  bad  no  re- 
lation whatever  to  the  rights  of  the  parties 
to  the  particular  contract  of  sale,  but  to  tbe 
rights  of  creditors,  founded  upon  a  specific 
statute  that  voids  a  sale  by  the  debtor  made 
with  Intent  to  delay  or  defraud  creditors,  if 
such  Intention  be  known  to  the  party  taking. 
Code,  S  2696,  subd.  2. 

We  are  aware  of  a  conflict  of  authority 
among  text-books  and  decisions  in  other  states 
on  this  subject,  but  no  useful  purpose  could 
be  subserved  by  a  discussion  of  these  author- 
ities. Suffice  it  to  say  that,  In  the  early  his- 
tory of  this  court,  it  has  aligned  itself  defi- 
nitely with  that  class  of  authorities  which 
bold  that  It  does  not  necessarily  require  actual 
fraud  to  void  a  contract.  In  the  case  of 
Smith  V.  Mitchell,  6  Oa.  458  (headnotes  7,  8), 
it  Is  decided:  "Whether  a  party  thus  misrep- 
resenting a  fact  knows  It  to  be  false  or  not 
lit  wholly  immaterial;  for  tbe  affirmation  of 
wbat  one  does  not  know  to  be  true  or  believe 
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known  to  be  aosoiuteiy  raise,  it  »  a  irauo 
on  account  of  which  equity  wfU  rescind  the 
coutract,  and  reinstate  the  parties  In  their 
original  rights.  If  a  party  thus  affirming  a 
fact  believes  it  to  be  true  when  It  is  false,  it 
Is  a  fraud.  In  law,  and  equity  wW  rescind  the 
contract,  and  restore  the  parties  to  their 
original  rights."  This  same  role  Is  followed 
In  the  case  of  Bailey  v.  Jones,  14  Ga.  884, 
where  it  la  decided:  'If  a  party  innocently, 
by  mistake,  misrepresents  a  fact  which  Is 
material,  and  which  the  other  party  confided 
in,  It  is  cause  for  rescinding  tbe  contract,  on 
the  ground  tbat  It  operated  as  a  surprise  and 
Imposition  on  the  parties  seeking  r^lef."  It 
seems  to  us,  too,  there  Is  decidedly  a  better 
reason  for  this  rule  than  the  contrary;  for 
the  party  acting  upMi  a  mlsr^resentatkm, 
believing  It  to  be  true,  Is  none  tbe  less  In- 
jured because  the  one  who  made  It  also  - 
thought  It  was  true.  The  belief  or  good  faitti 
of  one  who  Injures  another  should  not  af- 
fect the  latter's  rights  of,  or  title  to,  property. 
But  this  question  Is  settled  in  Oeoi^  by  the 
express  provisions  of  the  law  Itself;  for  the 
legislature,  when  it  adopted  the  Code  of  1868, 
and  again  when  it  adopted  the  present  Civil 
Code,  enacted  into  positive  law  the  principles 
announced  In  the  above  early  decisions  of  this 
court  Section  S5S3  declares  that:  "Fraud 
may  exist  from  misrepresentation  by  either 
party,  made  with  design  to  deceive,  or  which 
does  actually  deceive  the  other  party;  and  In 
the  latter  case  such  misrepresentation  voids 
the  sale,  though  the  party  making  It  was  not 
aware  that  his  statement  was  false."  This 
provision  in  the  law  is  nothing  more  than  an 
adoption  of  the  doctrine  laid  down  In  the 
cases  above  cited  in  6  and  14  Ga.  There  Is 
no  dedslcHi  of  this  court,  properly  construed 
and  Interpreted  In  the  light  of  its  facts,  that 
has  ever  In  any  way  changed  or  modified  this 
principle.  To  decide  otherwise  wonld  be  to 
simply  write  off,  by  Judicial  sanction  and 
power,  the  plain  meaning  of  the  letter,  rea- 
son, and  spirit  of  the  written  law  of  this  state. 

^  There  are  various  grounds  in  tbe  motion 
for  new  trial,  but  the  above  disposes  of  the 
only  Important  legal  question  In  the  case. 
Tbe  other  grounds  relate  to  alleged  error  in 
the  court  In  overruling  the  motion  for  nonsuit, 
and  to  varlons  rulings  of  the  court  and  ex- 
ceptions to  the  charge  In  this  case.  The  only 
ground  of  such  exceptions  which  seems  to  have 
any  merit  at  all  was  the  contention  on  the 
part  of  movant's  counsel  that  tbe  parts  of 
the  charge  complained  of  were  inapplicable  to 
the  facts  In  this  particular  case.  The  main 
representations  relied  upon  by  plaintiffs  io 
the  sale  of  their  goods  was  a  report  of  Dun's 
Agency,  made  September  25,  1895.  It  ap- 
peared from  this  statement  that  the  defendant 
Mrs.  Newman,  or  her  authorized  agent,  repre- 
sented that  her  total  assets  amounted  to  $35,- 
671,  and  her  total  liabilities  to  «17,200,  leav- 
ing a  net  surplus  of  (18,371.  This,  it  teems, 


w,hlcb  tbfty  claim  to  have  acted.  There  vas  a 
later  report  made  to  the  agfint  ot  the  compaay 
the  latter  part  of  the  ywt.  but  thli  wae  not 
pulilltibMl,  for  the  reason  that  there  was  no 
material  cUaoee  made  by  the  defendant  In 
her  fiuancial  statement  The  goods  sued  for 
1b  the  case  were  purchased  dnrins  the  follow- 
Ins  montlu,Wan«arr>  February,  aad  March. 
It  la  losisted  that,  on  account  of  the  difference 
betwe«i  the  time  ot  the  purchase  and  the  time 
<rf  the  representation,  it  was  not  contemplated 
by  the  parties  that  the  above  financial  atate- 
ment  would  b«  acted  npoo  by  the  creditors 
when  the  goods  were  bought  No  arbitrary 
rule  can  be  fixed,  deAainc  what  lapse  of  time 
shall  expire  after  the  representatloa  la  made 
before  It  ean  be  said  the  party  did  not  act 
upon  it  to  hla  Injury.  Of  coune,  the  longer 
the  iQterral,  the  wealier  may  be  the  case  that 
makes  such  rtiNresentation  the  foundation  for 
a  reaelsslom,  and  the  more  difficult  It  may  be 
to  prove  or  establish  the  fraud  based  iqmb 
anch  mlsrepnaentatlon;  bat  all  these  are  mat- 
ters for  conalderatloa  by  the  jury.  Thla  court 
cannot  say,  under  the  facts  and  drcumstan- 
ces  of  this  case,  that  when  this  statement  was 
published  to  the  world  in  September,  1885, 
and  subsequently  repeated  during  the  month 
of  Koreniber  of  that  year.  It  was  not  Intended 
aa  a  basts  for  credit  for  goods  to  be  bought 
dniiog  the  following  mnntbs  of  January,  feb- 
ruary,  and  March.  While  the  evidence  in  be- 
half of  the  defendants  below  Impressefl  us  as 
being  strong  and  positive  In  favor  of  their 
contention  that  the  statament  given  was  fairly 
accurate  at  the  time  It  was  made,  yet  we  can- 
not say.  from  other  clrcumstauoes  developed 
In  the  testimony,  that  the  Jury  might  not 
have  discredited  the  truth  of  the  statement. 
We  will  here  allude  to  only  a  few  prominent 
facta  Id  this  connection:  It  appears  by  the 
RtatnneQt  referred  to  that  Mrs.  Newman's  11- 
nbilities  were  represented  to  be  117.200;  her 
total  assets.  935,571;  the  net  value  of  her 
estate,  918,371.  Her  return  for  tnxes  for  the 
year  1895  was  Introduced  Id  evidence,  shew- 
ing an  amonnt  largely  and  remarkably  less 
than  the  value  of  faer  estate  as  estimated  in 
her  published  statement  to  the  commercial 
world.  It  appeara  further  that  a  few  months 
thereafter,  at  the  time  of  her  failure,  her 
total  indebtedness  amounted  to  933,989.65,^ 
almost  doaUe  what  It  had  been  a  few  months 
before,— and  that  the  value  of  her  estate  was 
largely  less  than  that  returned  in  her  state- 
ment. It  furtli'r  appears  that  none  of  these 
debts  In  behalf  of  the  defaidants  In  error, 
contracted  during  the  months  of  January, 
February,  and  March,  were  ever  paid,  but 
that  In  May  she  gave  several  mortgagee  on 
her  stock,  to  secure  an  amount  of  money  in. 
excess  of  Its  value,  which  were  directly  after^ 
wards  foreclosed  by  the  mortgage  crediton. 
We  cannot  9ay,  in  the  light  of  thefie  facts,  not 
only  that  the  Jury  might  not  have  ioferred 


she  bought  the  goods  she  knew  at  tbe  tina*' 
she  was  insolvent  and  that  she  did  xu>t  in 
tend  to  pay  for  then.  We  therefore  think 
that  there  was  sufficleikt  evidtoee  Id  tliis 
case,  though  It  may  not  have  been  very  de^ir. 
poaitlve,  «r  lUrect,  to  have  authorised  the 
court  to  give  the  Jury  tn  charge  the  principle 
embodied  in  section  3^1  of  the  ClvU  Oide. 
to  the  effect  that  where  one  who  la  Inaolvtut 
purchases  goods,  and,  not  Intending  to  pay 
therefor,  oonceel*  bis  lnaol'\'ency  and  sacli  in- 
tention, the  T«Bdor  may  disaffirm  the  ('nn- 
tract  and  recover  the  goods,  If  no  innoi^'Ut 
third  person  has  acquired  any  Intereet  in 
them;  and  also  the  law  embouied  in  se^tino 
9688  of  the  C!ode,  on  the  subject  of  fraud 
arising  from  misrepresentation.  Eq>eciaUT  is 
this  true  In  view  ot  tbe  well-recbgnlzed  prin- 
ciple of  law  that  while  frand  will  not  b€ 
presumed,  yet,  b^ng  subtle  In  Its  nature, 
slight  circumstances  may  be  sufBclmt  to  carry 
conviction  of  Its  existence.  It  was  not  pr> 
tended  in  this  case  that  the  mortgage  credit- 
ors, parties  defendant  In  the  suit  b^ow.  ot*- 
cupled  the  jHwltion  of  innocent  purchasers  for 
value;  for  It  Is  not  denied  that  the  mort- 
gages were  given  them,  as  alleged,  to  secure 
antecedent  debts.  Judgment  affirmed.  All 
the  Joatleea  cmicurring. 


8UPBBMB  CONCLAVE  KSIGHTS  OF  DA- 
MON V.  O'CONNELL. 
O'CONNELL  V.  SUPRBME  CONCLAVE 

KNIGHTS  OF  DAMON. 
(Suprme  Court  of  Georgia.   March  18,  1801V  > 

LiFB  iHstiBAKca— Action  on  Bbnbfit  Cnxiri 
GATi— Feicd— EvtniNOi — Di- 
KWTrmo  VaBDior. 

1.  Where  the  mshi  ieSHe  in  tbe  trial  of  an  ao- 
tioD  npoB  a  benefit  certifio«t«  of  life  inaarancr 
was  whether  or  not  the  deceased  had,  for  tbt- 
purpose  ot  procuring  the  certificate,  practiced 
upon  tlie  asaedfttioD  iesUing  it  such  a  fraud  ns 
would  render  the  same  voidf  and  thwe  was  evi 
deuce  warrRDting  a  fiading  in  tbe  defeodantF 
favor  upon  this  issue,  it  was  erroneoua  to  dkeci 
a  verdict  fur  the  plaintiff. 

2.  Aa  entrr  upon  tbe  minutes  of  another  aumv 
datioo,  to  which  the  deceased  had  arpUed  for  h 
benefit  certificate,  was  not  in  soeh  a  trial,  ad- 
missible against  tbe  plaintiff,  it.  not  being  sbonu 
that  the  deceased  had  anything  to  do  with  tbe 
making  of  this  entry. 

8.  AdmlMioBt  or  declarations  hf  the  holder  of 
a  benefit  life  insurance  certificate,  made  befon- 
It  was  issned,  and  affecting  its  ralldity,  are  ad- 
missible against  the  pereoo  therein  nnmed  a* 
beneficiary,  when  the  latM  has  no  vested  inttr- 
eBt  in  tbe  contract  evidcDced  by  such  eertificaie. 
aad  it  la,  under  the  terms  thervof,  within  ibv 
power  of  the  holder,  at  any  time  before  hit 
death,  to  designate  another  person  as  the  bone- 
ficiary. 

<Sy]labas  by  the  Ooart) 

Error  from  mperhn-  court,  Bibb  connty:  W. 
H.  Pelton,  Judge. 

Action  by  Klary  O'Connell  against  the  Sn- 
preme  CoochiTe  Kn^ts  of  Damon.  Vex- 


Haidenmii,  DarlB  ft  Ttmur,  toT  plalntUT. 
Steed  ft  Wlmbarly,  A.  W.  Lane,  and  Han  ft 
"Wlmberly,  for  defendant. 

LUMPKIN,  P.  J.   This  was  an  actioo  by 
iMrs.  Mary  O'Connell  against  the  Supreme 
Ck>nclaTe  Enlgbts  of  Daxaon.   At  the  April 
t  erm,  1806.  of  tbe  superior  court  of  Bibb  coua- 
ty,  there  was  a  verdict  against  ber,  and  this 
court,  at  the  March  term,  1S97,  granted  ber  a 
new  trial.   See  102  Ga.  148,  28  S.  E.  262. 
-Vt  the  trial  now  under  review  the  judge  di- 
rected a  verdict  In  her  favor,  and  the  defend- 
ant excepted.   The  plalntlft,  by  a  cross  bill 
of  exceptions,  alleges  that  tbe  court  erred  In 
admitting  certain  evidence,  the  nature  of 
wliicb  will  be  presently  disclosed.   It  appears 
from  the  record  that  the  defendant,  on  tbe 
'J3d  of  January,  1893,  Issued  to  Cornelius 
O'Connell,  since  deceased,  who  was  the  hus- 
band of  the  plalnticr,  a  benefit  certificate  of 
life  insurance,  promising  therein  to  pay  to 
bis  wife,  Mary  O'Connell,  on  certain  condi- 
tions, $3,000.  upon  satisfactory  proofs  of  his 
death.    This  certificate  distinctly  provided, 
however,  that  O'Connell  might  surrender  the 
same,  and  have  another  issued  In  ite  stead; 
that  Is,  it  gave  him  the  right  to  name  anotber 
beneficiary  If  he  saw  proper  to  do  so.   At  the 
trial  the  defendant  introduced  In  evidence  an 
application  of  O'Connell  for  membership  in 
the  American  Legion  of  Honor,  dated  May 
22,  1883;  also  an  application  by  him  for  mem- 
bership In  the  Royal  Arcanum,  dated  Jan- 
uary 14,  1888;  also  the  following  extract  from 
the  minutes  of  the  association  last  named: 
"Cornelius  O'Connell,  born  September  15th, 
1S34,  between  54  and  55  years  of  age;  Mary 
O'Connell,    wife;     Mary,    Kate,  Edward, 
Timothy,  Cornelius,  and  Daniel,  children;"  al- 
so an  afQdavlt  made  by  O'Connell  before  W. 
A.  Poe,  a  Justice  of  the  peace,  on  the  5th  day 
of  February,  1889,  which  was  In  the  follow- 
ing words:   "Personally  came  before  me  the 
undersl^ied,  Cornelias  O'Connell,   who,  on 
oatb,  saltb  that  he  was  bom  In  the  county  of 
Limerick,  Ireland,  on  the  16th  day  of  Septem- 
ber, 1834."   A  comparison  of  these  various 
doctunents  discloses  that  the  deceased  made 
widely  conflicting  statements  as  to  the  date 
of  his  birth,  and  as  to  other  matters  affecting 
the  risk  upon  his  life.   Besides  this  documen- 
tary evidence,  the  defendant  introduced  a  con- 
siderable amount  of  oral  testimony  tending  to 
ebow  that  O'Connell  had  made,  on  various  oc- 
casions, conflicting  statements  as  to  bis  age. 
The  main  Issue  In  the  case  was  whether  or 
not,  in  the  application  for  the  certificate  upon 
wblcb  the  present  action  was  based,  the  repre- 
sentation that  the  applicant  bad,  to  the  best 
of  bis  knowledge  and  bell^,  correctly  stated 
bis  age,  was  false  and  frandnlent. 

L  As  wffl  have  been  seen  from  the  fore- 
going brief  Bummaiy  of  the  evIdeBce  Intro- 


festly,  therefore,  the  court  erred  In  directing  a 
verdict  for  the  plalntlfiC.  This  disposes  of  tte 
main  bill  of  exertions,  and  we  will  now  deti 
with  tbe  points  made  by  tbe  cross  bilL 

2.  Tbe  court  ened  In  admitting  In  evidence 
tbe  entry  upon  the  minutes  of  tbe  Boyal  Ar- 
canum, It  does  not  appear  by  whom  the 
same  was  made,  or  that  the  deceased  had 
anything  to  do  with  tbe  making  thereof.  Cer- 
tainly, then,  it  could  not,  in  any  sense,  be 
binding  upon  him,  or  affect  any  right  of  hla 
wife  arising  under  the  b^flt  certificate  is- 
sued by  the  defendant  association. 

3.  There  was,  however,  no  oror  In  admit- 
ting In  evidence  the  applicationa  of  O'CoBoell 
for  membership  In  the  L^on  of  Honor  and 
the  Boyal  Arcanum,  or  in  admitting  his  affi- 
davit made  before  Po&  These  documenta 
were  objected  to  on  the  ground  that  tbe  ad- 
mlssl<xis  or  declarations  of  O'Connell  relating 
to  his  age,  though  made  before  the  issuance 
of  the  certificate  now  sued  upon,  coutd  not  be 
received  against  his  wife  for  the  purpose  of 
invalidating  tbla  certificate.  Had  this  been 
an  action  upon  an  ordinary  life  insurance  pol- 
icy evidencing  a  contract  between  the  insur- 
ance company  and  the  t>aieficfary,  it  wtold, 
according  to  some  authorities,  hare  been  erro- 
neous to  admit  the  evldoice  in  qneetlon.  See, 
as  iilustrattons.  Insurance  Oo.  v.Wller,  100  Ind. 
92;  Schwarzbach  v.  Protective  Union,  26  W. 
Va.  622.  But  the  principle  laid  down  In  these 
caaea,  and  iierhaps  others,  which  might  be  cit- 
ed to  tbe  same  effect,  Is  not,  in  our  opinion, 
applicable  to  a  case  Uke  the  present.  In  thla 
connection  we  extract  the  following  from  NlbL 
Ben.  Soc.  ft  Acc.  Ins.  (2d  Ed.)  325,  which  ap- 
parently goes  to  the  extent  of  declaring  that 
admissions  by  the  holder  of  a  benefit  certlfi- 
.cate,  though  made  after  Ita  issuance,  are  ad- 
missible against  the  beneficiary,  If  the  bolder 
had  the  power  to  name  at  wIU  another  as  the 
person  who  should  claim  und^r  the  certiflci^e: 
"In  ordinary  life  Insurance,  where  the  con- 
tract is  between  the  company  and  the  boiefl- 
dary,  wbere  a  vested  interest  passes  to  the 
beneficiary,  and  tbe  assured  ceases  to  be  a 
party  in  Interest,  it  Is  held  that  the  admis- 
sions of  the  assured  after  the  issuing  of  the 
policy  are  not  admissible  to  defeat  the  con- 
tract The  reason  upon  which  the  rule  is 
founded  is  that,  after  the  contract  of  tnsur- 
ance  Is  effected,  the  assured  has  no  such  r^a- 
tlon  to  the  beneficiary  as  gives  him  the  pow- 
er to  affect  or  destroy  It  by  his  statements. 
But  in  contracts  of  mutual  benefit  Insurance, 
where  the  contract  Is  between  the  society  and 
the  member,  where  the  beneficiary  has  only  an 
expectant  Interest,  and  the  member  Insured 
has  full  power  and  dominion  over  the  con- 
tract until  the  moment  of  bis  death,  It  has 
been  held  that  the  reason  for  the  rule  In  or- 
dinary Insurance  does  not  exist,  and  that  there 
to  no  escape  from  the  conclusion  that,  since 
the  ben^dary  baa  no  vested  Intneat  In  the 


be  against  hla  legal  representatives."  The  au- 
thor cites  Smith  T.  Society,  123  N.  Y.  8C,  25 
N.  E.  197,  affirming  a  decision  rendered  by 
the  supreme  court  of  New  York  reported  In  51 
Hun,  575,  4  N.  Y.  Supp.  521.  Even  If  we 
should  accept  as  sound,  to  the  full  extent  Indi- 
cated in  the  language  above  quoted,  the  rule 
relating  to  admissions  by  the  insured  which 
has  been  applied  to  cases  of  ordinary  life  In- 
surance, we  think  It  Is  perfectly  clear  that 
this  rule,  certainly  so  far  as  rdates  to  ad- 
missions or  declarations  made  before  the  in- 
surance was  obtained,  should  have  no  appli- 
cation to  contracts  like  the  one  with  which  we 
are  now  dealing.  It  will  have  been  observed 
that  Mrs.  O'Connell  had  no  absolute  and  vest- 
ed Interest  In  the  benefit  certificate  Issued  to 
her  husband,  but  that  he  retained  full  power 
and  control  over  It  up  to  the  time  of  bis  death. 
Our  attention  has  been  called  to  the  case  of 
Supreme  Lodge  v.  Schmidt,  98  Ind.  374.  The 
opinion  therein  was  delivered  by  the  Honor- 
able William  E.  Nlblack,  and  It  appears  that 
his  conclusion  was  entirely  different  from 
that  reached  by  Mr.  WUllam  C.  Nlblack,  of 
the  Chicago  bar,  the  author  of  the  text-book 
from  which  we  have  above  quoted.  It  ap- 
peared In  that  case,  however,  that  the  ad- 
missions of  the  Insured  sought  to  be  shown 
were  made  aubsequentiy  to  the  Issuing  of  a 
certificate  made  payable  to  a  named  benefi- 
ciary, or  "to  such  other  person  or  p^ona  as 
the  Insured  might  subsequently  direct."  Ac- 
cordingly, it  was  not  decided  what  effect 
should  be  given  to  statements  by  the  Insured 
made  prior  to  his  application  for  membership 
In  the  society.  On  principle,  It  would  seem 
that  the  beneficiary  would  be  bound  by  the 
knowledge  of  the  Insured,  at  the  time  of  ap- 
plying for  a  certificate,  that  the  representa- 
tions he  made  as  to  his  age,  or  as  to  other 
matters  affecting  the  risk,  were  false,  as  such 
fraudulent  representations  would  have  the  ef- 
fect of  rendering  the  contract  void  ab  initio, 
even  considering  It  as  a  contract  between  the 
assoidatlon  and  the  beneficiary,  effected 
throngfa  the  latter's  agent.  Upon  the  theory 
that  the  insured  acts  as  the  agent  of  the 
beneficiary  in  procuring  iDsurance  for  his  ben- 
efit, knowledge  of  the  falsity  of  such  repre- 
sentations on  the  part  of  the  agent  would  be 
Imputable  to  his  principal;  and  though,  after 
the  contract  had  been  effected,  and  the  agency 
had  terminated,  the  insured  might,  with  much 
reason,  be  said  to  have  no  power  to  bind  the 
beneficiary  by  any  admissions  against  the  lat- 
ter's Interest,  contradictory  statements  made 
by  the  Insured  prior  to  making  the  contract 
would  certainly  be  competent  evidence,  not 
upon  the  Idea  that  an  agent  bas  authority  to 
make  In  l>ehalf  of  his  principal  admissions 
against  the  latter's  Interest,  but  at  tending  to 
show  knowledge  on  the  part  of  the  agent  that 
the  representations  made  by  him  In  behalf  of 
his  principal  to  Induce  the  association  to  en- 


contract  Into  which  his  agent  has  fraudoleut- 
ly  induced  a  third  party  to  eata,  for  the  prin- 
cipal cannot  In  part  ratify  and  In  part  repu- 
diate the  act  of  his  agent  In  effecting  the  con- 
tract, and  thus  relieve  himself  from  responsi- 
bility tor  the  wrongful  conduct  of  bis  agent 
It  Is  true  that,  ordinarily,  no  agency  primarily 
exists  between  the  Insured  and  the  beneficiary 
Id  a  policy  of  life  insurance,  for  generally  the  ' 
Insured  acts  on  bis  own  motion,  and  without 
direct  authority  from  the  person  In  whose  fa- 
vor the  company  Is  Instructed  to  Issue  the  pol- 
Icy.  But  such  person  cannot  claim  the  ben- 
efits arising  from  the  contract  unless  be  sub- 
sequently ratifies  the  act  of  the  insured  In 
taking  out  the  policy,  in  which  case  tbe  bene- 
ficiary becomes  bound  by  any  misrepresenta* 
tions  made  by  the  insured  to  the  same  degree 
as  would  have  been  the  case  had  tbe  latter 
been  the  accredited  agent  of  the  benefldaiy 
at  the  time  the  policy  was  actually  Issned. 
In  dealing  with  policies  so  Issued,  tbey  are 
commonly  regarded  as  erldenclng  a  contract 
between  the  Insurance  company  and  the  per- 
son named  as  beneficiary,  for  the  reason  that 
the  law  will  presume  the  acceptance  of  a  gift 
or  benefit  sought  to  be  bestowed  by  one  per- 
son on  another.  Of  coturse,  where  the  bene- 
ficiary sues  upon  such  a  policy,  the  courts 
rightiy  treat  the  contract  as  one,  not  twtween 
the  Insured  and  the  company,  but  between  it 
and  tbe  plaintiff;  for,  by  seeking  an  enforce- 
ment of  the  contract,  the  beneficiary  neces- 
sarily adopts  as  his  own  the  act  of  tbe  in- 
sured In  taking  out  the  policy.  In  this  con- 
nection, see  Blsh.  Cont.  §S  1222-1226.  In  any 
view  of  the  matter,  therefore,  we  are  not  pre- 
pared to  bold  that  the  trial  Judge  committed 
error  In  admitting  the  evidence  last  above  re- 
ferred to.  Judgments  on  both  mala  and  on 
cross  bills  of  exceptkma  reversed.  All  tba  Jus- 
tices concurring. 


PHCEXIX  IXS.  CO.  OF  HARTPOBD. 
CONN.,  V.  GRAY. 

(Supreme  Court  of  Georgia.   March  18.  1899.^ 

AFFBAL — ^BlLL  or  EXOBFTIOKB — SUTVIOISNCT — Iv- 

nA.aHMBiiT— Nbw  Trial— Spbciai.  Aobst — 
IxsvaAXOB— BaaACH  or  Cohditiohs. 

1.  A  bill  of  exceptions,  whldi  complains  of  tbe 

overruliug  of  a  certiorari  sued  oat  to  review,  in 
a  sutwrior  court,  a  judgment  of  a  city  court  de- 
□;iDg  a  motion  for  a  new  trial,  is,  as  to  the  mat- 
ter of  assignlna  error,  sufBciently  clear  and  ez- 
lilidtwhea  it  alleges  that  the  superior  court  emM 
in  OTeiTuling  the  certiorari,  it  aniearins  that  a 
copy  of  the  motion  for  a  new  trial  was  attacbed 
to  the  petition  for  certiorari,  and  that  in  this 
petition  exception  was  taken  to  the  action  of  the 
city  court  in  refuting  to  grant  the  motion. 

2.  Tbeie  was  no  error  in  rejecting  a  leitfT 
which  had  been  written  by  a  witness,  and  which 
was  tendered  in  evidence  for  the  purpose  of  im- 
peaching him,  when  it  contained  nothinc  in  ooa- 
fiict  with  his  testimony  on  the  stand. 

S.  AdmittiuE  illegal  evidence  offered  to  es- 
taUIsh  a  particular  contention  ia  not  cause  ur 


given  wiin  rexezence  vi«reia,  lam  eviuenw  wm 
not  calculated  to  injure  the  party  oUecting  to  the 
same. 

4.  A  piindpal  ia  not  boond  or  affected  by  the 
nnauthorized  acts  of  a  special  agent  with  limited 
powers,  nnless  he  ratifies  the  same. 

6.  An  InBtmctloD  which  puts  npon  a  party  the 
bnrden  of  establishlns  an  admitted  fact  is  calcu- 
lated to  ml^ead  a  jury,  and  should  not  be  given. 

6.  A  policy  of  fire  insnrance,  covering  a  bouse 
and  fUTDiture,  and  containing  a  stipolation  ren- 
dering it  void  it  the  insured  shall,  without  the 
consent  of  the  company,  procure  additional  In- 
surance on  the  property  covered,  in  whole  or  in 
part,  by  such  policy,  becomes  void  If  the  insured, 
without  SDch  consent,  obtains  from  another  com- 
pany a  poUcy  insuring  the  fiiniitnre  (mly. 
(Byllatnu  by  the  Court) 

Brror  from  superior  court,  Bfbb  coimt7;  W. 
H.  Felton,  Jr.,  Judge. 

Action  by  E.  T.  Gray  against  the  Pbcenlx 
Insqrance  Company  of  Hartford,  Conn.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

Anderson,  Anderson  &  Grace,  for  plaintiff 
In  oror.  Bstes  &  Joneih  for  defendant  in  er- 
ror. 

DUMPKIN,  P.  J.  The  Phcenii  Insurance 
Company  issued  to  K.  T.  Gray  a  policy  of  fire 
insurance  for  $1,625,  covering  a  building  and 
the  fomlture  therein.  In  the  policy  was  a 
stipulation  that,  tmleas  otherwise  provided  by 
agreement  Indorsed  thereon  or  added  thereto, 
It  should  "be  void  If  the  insared  now  has,  or 
sball  hereafter  make  or  procure,  any  other 
contract  of  Insurance,  whether  valid  or  not, 
on  the  property  covered  in  whole  or  In  part  by 
this  policy."  The  property  Insured  was  con- 
stuned  by  fire,  and  Gray  brought  his  action 
against  the  insurance  company.  The  defense 
was  that  after  taking  out  the  policy  above 
mentioned,  Gray  had  procured  from  the  Orient 
Insurance  Company  a  policy  in  the  sum  of 
$300,  covering  the  same  furniture  as  that  In- 
sured by  the  Phoenix  Company.  There  was 
no  contention  that  this  company  bad,  by  agree- 
ment, consented  to  the  additional  Insurance. 
It  appeared  at  the  trial  that  the  second  policy 
was  taken  out  by  one  Rodgers,  who  at  the 
time  was  assuming  to  act  for  Gray  In  so  doing. 
The  defendant  contended  (1)  that  Rodgers  was 
the  general  agent  of  Gray,  and,  as  such,  was 
authorized  to  take  out  this  policy;  (2)  that 
Rodgers  was  especially  authorized  by  Gray  to 
obtain  the  additional  Insurance  from  the  Ori- 
ent Company;  and  (8)  that  after  this  policy 
bad  been  procured  by  Rodgers  In  behalf  of 
Gray,  the  latter,  with  a  full  knowledge  of  the 
facts,  ratified  what  Rodgers  had  done,  and 
claimed  that  the  Orient  Company  was  liable 
upon  this  policy.  On  the  other  hand.  Gray 
contended  (1)  that  Rodgers  was  not  his  gen- 
eral ag^t;  (2)  that  be  had  never  Instructed 
Rodgers  to  take  out  this  policy  In  the  Orient 
Company,  but  had  specifically  directed  bim  to 
get  the  additional  insurance  from  the  Phoenix 
Onnpauy;  and  (3)  that  he  had  never  In  any 


ponderated  upon  the  side  of  the  defendant 
but  there  was  oiough  testimony,  If  entitled  to 
credit  to  sustain  the  verdict  returned  in  the 
plalntlfTs  favor.  In  view,  however,  of  what 
has  just  been  stated,  It  Is  quite  clear  that  a 
new  trial  should  be  ordered  If  any  material 
error  of  law  was  comnoitted  by  the  trial  judge. 
We  have  reached  the  conclusion  that  there 
was  at  least  one  such  error,  which  will  be 
pointed  out  at  Its  proper  place  In  the  discus- 
sion which  follows.  The  hlU  of  exceptions  al- 
leges error  In  overruling  a  motion  for  a  new 
trial  filed  by  the  defendant.  Before  under^ 
taking  to  deal  with  the  questions  thereby  pre- 
sented, we  wlU  first  dispose  of  a  question  of 
practice  raised  in  this  court  by  a  motion  to 
dismiss  the  writ  of  error. 

1.  The  case  was  tried  in  the  dty  court  of 
Macon.  A  motion  for  a  new  trial  was  made 
by  the  company,  and  orermled  by  the  judge 
of  that  court.  The  defendant  then  sued  out  a 
certiorari,  alleging  In  Its  petition  that  the  city 
court  erred  In  overruling  the  above-mentioned 
motion,  and  attaching  to  the  petition  a  copy 
thereof.  The  superior  court  overruled  the  cer- 
tiorari, and  the  blU  of  exceptions  alleged  that 
this  was  error.  The  motion  made  here  to  dis- 
miss the  writ  of  error  was  based  on  the  ground 
that  the  bill  of  exertions  did  not  "specify 
plainly  the  alleged  error  complained  ot  the 
specification  of  error  consisting  of  a  reference 
to  the  errors  specified  In  the  certiorari,  which 
certiorari  specifies  the  error  by  reference  to 
the  motion  for  a  new  trial  reviewed  by  the- 
certiorari."  We  have  no  difficulty  In  reach* 
Ing  the  conclusion  that  the  case  was  properly 
brought  to  this  court.  By  attaching  to  the  pe- 
tition for  certiorari  a  copy  of  the  motion  for 
a  new  trial,  and  alleging  that  the  Judge  of  the 
city  court  erred  In  denying  this  motion,  the 
questions  upon  which  the  superior  court  was 
asked  to  pass  were  distinctly  made;  and  the 
bill  of  exceptions,  in  alleging  that  the  supe- 
rior court  erred  in  overruling  the  certiorari, 
is  sufficiently  clear  and  explicit  In  the  matttf 
of  assigning  error.  There  was  certainly  no 
necessity  for  Incorporatli^  into  the  bill  of  ex- 
ceptions the  grounds  of  the  motion  for  a  new 
trial.  A  copy  of  the  same,  as  haa  been  seen, 
was  attached,  to  the  petition  for  certiorari, 
which  was  specified  as  a  material  part  of  the 
record,  and  Is  therefore  regularly  before  this 
court 

2.  On  the  trial  In  the  city  court,  Rodgers 
was  Introduced  as  a  witness  for  the  plaintiff, 
and  testified  at  considerable  length.  The  de- 
fendant offered  In  evidence,  for  the  purpose 
of  Impeaching  this  witness,  a  letter  written 
by  him  after  the  fire  to  an  agent  of  the  com- 
pany. This  letter  was  objected  to  as  Irrel- 
evant and  the  objection  sustained.  A  care- 
ful examination  therein  discloses  that  it  really 
contains  nothing  contradictory  of,  or  In  con- 
flict with,  the  statements  made  by  Bodgea 


pmUlLlU.  l^LXdCU  ^,^tUliU  CT1UCU\;C  niLU 

the  object  of  showing  that  the  d^ndant  com- 
pany bad  waived  Its  right  to  contend  that  Its 
policy  was  void  on  the  ground  of  "double 
insnrance."  This  evidence  tended  to  prove 
tfcat  the  company,  after  having  received  proofs 
of  loss,  expressed  dissatisfaction  with  the 
same,  and  called  for  additional  proofs.  The 
court  admitted  this  evidence  over  the  defend- 
ant's objection,  but,  as  appears  from  the  rec- 
ord, subsequently  charged  the  jury  that  It 
did  not  establish  the  alleged  waiver;  that  It 
Aould  accordingly  be  disregarded;  and  that 
the  only  Issue  for  determination  by  them  was 
whether  or  not  Gray  In  fact  procured  con- 
cnrrent  Insurance,  In  violation  of  the  stipula- 
tion contained  in  the  defendant's  policy.  It 
therefore  plainly  appears  that  the  alleged  er- 
ror in  admitting  the  evidence  objected  to  was 
effectually  cured,  and  consequently  affords  to 
the  company  no  cause  of  complaint.  What 
tSie  court  did  was,  in  effect,  a  complete  ruling 
out  of  this  evidence,  and  It  could  have  had  no 
bearing  whatever  upon  the  jury's  determina- 
tion of  the  case;  for  we  must  assume  that 
they  followed  the  i^aln  Instructions  of  the 
court  with  respect  to  this  matter. 

4.  The  fourth  headnote  deals  with  one  of 
the  main  questions  lnv<rfved  at  the  trial.  The 
court  correctly  instrtibted  Jury,  in  effect, 
that  If  Rodgers  was  only  the  special  agent  of 
Gray,  and,  as  such,  was  in  terms  directed  to 
procure  the  additional  insurance  in  the  Phce- 
nlz  Company,  but  In  violation  of  bis  instruc- 
tions took  out  a  policy  In  the  Orient  Company, 
then  Gray  would  not  be  bound  by  what  Rodg- 
ers did  In  the  premises,  unless,  with  a  full 
Knowledge  of  the  facts,  Eiray  snbseqnently 
ratifled  Rodgers'  nnanthorlzed  act.  It  seems 
to  us  a  proposition  too  plain  for  discussion 
that  a  special  agmt,  with  limited  powers, 
cannot,  by  any  act  outside  the  scope  of  hlB 
authority,  bind  his  prhiclpal.  Wbile  the  lat- 
ter may.  ot  course,  by  adopting  as  his  own 
the  unauthorised  act  of  the  agent,  render  the 
same  binding  upon  himself,  the  agent* s  viola- 
tion of  duty  can  count  for  nothing,  in  the 
absence  of  such  ratificatitui  on  the  part  of 
his  principal.  The  charge  of  the  court  was 
in  exact  accord  with  the  f&mlllar  rule  here 
stated.  In  the  same  connection,  the  trial 
Judge  further  charged,  as  It  was  proper  to  do 
in  view  of  the  defendant's  contentions,  that, 
if  Rodgers  was  the  general  agent  of  Gray  for 
the  transaction  of  all  his  business,  then  what 
Rodgers  did  In  taking  out  the  policy  in  the 
Orient  Company  was  binding  upon  Gray,  Ir- 
respective of  the  question  of  ratification. 

5.  Complaint  is  made  of  the  following 
charge:  "In  order  for  the  defendant  to  avail 
Itself  of  the  defense  that  the  plalndff  secured, 
authorized,  or  ratifled  the  taking  of  a  second 
policy  of  insurance  which  would  avoid  the 
first  policy,  the  burden  Is  on  the  insurance 
company  to  show,  by  a  preponderance  of  the 
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property  was  covered  by  both  poUclea,  and 
there  being  no  controversy  whatever  as  u 
thla  point,  it  is  obvious  that  the  charge  aboT« 
quoted  should  not  have  been  given,  aa  it  In- 
troduced an  Issue  upon  whldi  tlie  jury  were 
not  called  upon  to  pass-  In  other  words,  tlie 
Instruction  complained  ot  placed  tipon  the  de- 
fendant the  burden  of  establlahlng,  by  a  pre- 
ponderance of  testimony,  an  admitted  fact, 
and  therefore  may  have  .had  aame  tendency 
to  mislead  and  confuse  the  Jury. 

6.  The  court  further  charged  the  Jury  In 
this  connection:  "If  you  believe  from  the 
evidence  In  the  case  that  the  policy  sued  on 
covers  other  and  different  property  from  thai 
covered  by  the  Orient  policy  Introduced  In 
evidence,  then  I  charge  you  that  the  policy 
sued  on  would  not  be  avoided  by  the  taking 
out  of  the  Orient  policy,  although  sncb  Orient 
policy  may  have  been  taken  out  on  the  aa- 
thorlty  of  the  j^alntlff  or  ratifled  by  hJin." 
The  error  of  this  Inatmctloa  is  maoifest.  and. 
In  onr  Judgment,  entitled  the  defendant  to  a 
new  trial.  It  practically  amounted.  In  view 
of  the  undisputed  facts  shown  by  tbe  evi- 
dence, to  directing  a  verdict  In  favor  of  the 
plaintiff.  There  was  no  dilute  that  hta 
house,  aa  wdl  as  his  furniture,  wtis  Insured 
under  the  policy  issued  by  the  Phcenlx  Com- 
pany, whereas  tbe  policy  taken  oat  bi  ttte 
Orient  Company  covered  obIj  hte  ftimltore. 
Consequently  the  Jury,  hi  foUo-wIi^  flila  ta- 
structlon,  were  constrained  to  find  for  tbe 
plaintiff,  regardless  of  the  merits  of  the  de- 
fense relied  on  by  liie  defendant  company. 
We  order  a  new  trial  because  of  the  error  thus 
committed,  and  for  the  further  reason  that. 
In  view  of  the  entire  record  and  the  general 
complexion  of  the  case,  the  ends  of  Justice 
require  that  It  sboold  undergo  another  taiTestl- 
gatlon.  Judgment  terened.  All  the  justice* 
concurring. 


FOLLOOK  v.  NATIONAL  BUILDING  & 
LOAN  ASS'N  et  al. 

(9npreme  Court  of  Georgia.  March  18,  1809.) 

AppaAI^BlViaW— IHTBELOOUTORT  iKjrKcnos. 

This  being  an  eqaitnble  petition  to  eojoin 
the  farther  progmv  of  a  dispossessory  warrnDt 
sned  out  to  evict  the  plaintiff  below  from  tire 

Snuuses  in  dispute,  and  there  being  some  eri- 
ence  warranting  a  finding  that  be  contrsctr<d. 
as  a  tenant  of  the  main  defendant,  to  pay  r^t 
to  the  latter,  and  that  there  was  a  BUlDcient  con- 
sideration to  snpport  the  contract,  this  court, 
while  not  regardug  the  evidence  Just  referred  X'* 
aa  very  atrong  or  satisfactory  on  rither  of  tifc--- 
points,  will  not,  it  being  nndispated  Chat  th*> 
r<>nt,  if  dae  at  all,  was  nnpaid.  interfere  with  tl^ 
discretion  of  the  trial  judie  in  denying  tbe  istii^ 
locutory  injunction,  but  will  leave  the  case  to  be 
full?  heard  and  determined  upon  its  merits  by  a 
Jury  at  the  final  hearing. 

(Byllabus  by  tbe  Ooort.) 


tlonal  BaUdlng  ft  Loan  Association  and  otb- 
ers.  From  an  order  denying  an  Interlocutory 
Injunction,  plaintiff  brings  error.  Affirmed. 

H.  F.  Strohecker.  for  plaintiff  In  error.  S. 
A.  Reld,  for  defendantB  In  error. 

PER  CURIAM.  Judgment  afflrmel 


JOSEY  ft  aL  V.  GORDON  et  al. 
<Snpieme  Court  of  Georgia.  March  18.  1809.) 
AuowAKOB  TO  Widow. 
When,  by  a  year**  aopport,  duly  Bet  apart  to 
a  widow  for  berBelf  and  her  minor  children,  she 
is  allowed  a  atimof  money,  the  collection  of  which 
mnst  neceesarily,  and  in  any  event,  exhUMt  the 
emtiTe  aaaets  of  the  estate,  neither  ibe  *ot  the 
children  can,  a«  heirs  or  distribateea,  recover 
anything  from  the  administrator.   This  la  so 
for  the  obvious  reason  that  the  estate  in  his 
hands  Is  sabject  to  the  Jodgment  tor  the  year's 
snpport,  the  enforcement  of  whidi  would  com- 

Sletely  exhaost  the  assets,  and  leave  nothing  for 
istribution  to  heirs. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Bibb  county;  W. 
H.  Felton,  Judge. 

Petltloa  by  W.  H.  Gordon,  administrator, 
to  marabal  the  assets  of  an  estate.  Clara  E. 
Josey,  as  widow,  for  herself  and  her  minor 
children,  and  others,  intervene  Judgment  for 
the  adralBlstrator,  and  taUerrenen  bring  er- 
ror. Affirmed. 

Alex.  FrooUt  ud  Chambeti  &  Jctdmn,  tot 
plaUtlffg  in  mxar.  Saalth  A  Jones.  Bmos. 
Miller  A  BminoB,  Denaa,  Buttett  ft  BUIa. 
Baideman,  DKwia  ftXttrm,  Steed  ft  Wimb«- 
ly.  DaAer,  Paric  ft  Gerdtaie,  ByaU  ft  Stone, 
Andenon,  Andensm  ft  Oraee,  A.  W.  Lane,  J. 
U  Hardeman,  and  L  L.  Harrba,  for  defeadaet 
In  ervw. 

SDiaiONS,  0.  3.  Joeey  died  ttt  October. 
1879,  leaving  some  household  and  kitchen  fur- 
niture, and  an  Intereat  In  a  partaersh^  which 
Interest  was  wwth  I1.72G.S7.  Jotanecm  was  ap- 
pointed aAnlntetratOT  of  Us  eetete.  Mrs.  Joeey 
appUed  tor  a  year's  sopport  toe  herself  and 
nor  children,  and  commUwlonera  were  saint- 
ed, who  aeslgned  to  her  the  honsebold  and 
Idtchea  tamltnre  and  92,000  In  money.  Their 
report  vas  aiHproTied  by  the  oidlnary,  and 
made  a  Judgment  of  the  court  of  ordinary,  la 
the  year  18S1.  Jobnaon  died  in  the  year  1803, 
and  Goidoa  was  appointed  hta  administrator. 
He  ffled  an  equitable  petition  to  marabal  the 
assets  of  Johnson's  estate.  Dming  the  pend- 
ency of  the  litigation  brongtat  tm  by  this  peti- 
tion, acra.  Josey,  and  some  of  her  cfatidrui 
who  were  of  age,  and  sbe  aa  nest  friend  of 
those  who  were  minors,  filed  an  taterventkm, 
clalBBdng  ttmt  Jcdineon.  liie  admMstiMor  of 
JoeeT'e  estate,  bad  nerer  settled  or  accounted 
with  tbera  aa  faetrs  and  distributees  of  thee 
e«taisL  Xlucv  was  a*  a«teed  statemont  «C 


The  agreed  statement  of  facts  shows  that 
Johnson  received  in  money  only  about  $1,300, 
and  that  he  bad  a  set-off  of  a  large  amount 
against  Mrs.  Josey,  which  included  supplies 
for  the  family,  tuition  for  the  children,  etc. 
It  was  contended  by  the  administrator  of 
Johnson  that  the  demand  was  stale,  and,  fur- 
ther, that  be  ought  to  be  allowed  to  set  off 
the  demand  against  Mrs.  Josey,  and  have  a 
Judgment  against  the  interreners  for  the  sur- 
[dus.  In  the  view  we  take  of  the  case.  It  is 
unnecessary  to  decide  either  of  these  ques- 
tions. This  Is  especially  so  as  to  the  latter, 
for  the  trial  Jodge  did  not  allow  the  aet-oflf, 
and  the  administrator  did  not  except  to  that 
Judgment  We  think  that  when  Mrs.  Josey 
applied  to  the  ordinary,  and  had  set  apart  as 
a  year's  support  an  amount  larger  than  the 
whole  estate,  this  gave  ber  the  highest  lien 
on  the  entire  estate  for  the  benefit  of  herself 
and  children.  It  was  a  Judgment  of  the 
court  which  virtually  took  the  whole  estate 
ont  of  the  bands  of  the  administrator,  and 
placed  it  in  her.  9he  had  the  right  to  en- 
force the  Judgment  by  execution,  if  she  saw 
proper  to  do  so.  It  deprived  her  sad  hei 
children  of  any  dtstrlbutlve  share  in  the  estate 
of  Josey.  It  changed  the  general  law  at  ad* 
ministration  by,  in  effect,  taking  the  whoie 
eetate  from  the  admlnMratot,  and  placing  It 
in  tbe  bands  of  Oie  widow.  When  tbat  was 
done,  there  oonld  be  no  distributive  share,  be> 
eaoae  there  was  nothing  for  the  administra- 
tor to  distribute.  Hence,  wheal  the  Interven- 
ers claimed  as  distributees  only,  the  Judge 
was  rigbt  in  disallowing  the  dalm.  What- 
ever lights  they  may  have  bad  as  ci«dlton 
of  Johnson  under  the  Judgment  of  the  court  of 
ordinary,  it  Is  clear  that  tbey  have  no  right  as 
heirs  and  distributees,  and  only  as  heirs  and 
distributees  did  they  seek  by  thehr  interven- 
tion to  recover.  Judgment  afflcmed.  All  the 
Justices  concnrrtns> 


WARWICK  V.  SUPREME  CONCLArS 
KXIGHTS  OF  DAMON. 
(Supreme  Coart  of  Georgia.  March  18,  1809.) 

BBNB7IT  CbRTIFICATB— FOEFBITDBB— NONPATMESl 

OT  AssESSuSNTS — AFRBUATrva  AonoN. 

Where  a  certificate  In  the  nature  of  a  pot 
Icy  Of  life  insurance  has  been  lasoed  by  a  bene 
fit  association  to  <Hie  of  its  members,  piomiBini 
to  pay  out  of  Its  boDeficlary  fond  to  the  wite  u1 
the  member  a  epcclfied  amonnt  upon  his  desth, 
and  where  it  U  stipulated  in  the  certificate  that  it 
is  issued  opoD  condition  "that  the  said  member 
coawlies  in  the  future  with  the  laws,  rules,  and 
regulationa  now  governing  said  conclave  arid 
fund  or  that  may  hereafter  be  enacted  by  the 
supretiie  oondave  to  govern  said  conclave  and 
fond,"  Cbe  nenpayioent  of  an  aasesameDt  made 
upon  the  member  for  the  common  benefit  fund 
which  hnd  become  due  and  payable  under  rhe 
laws  of  the  association  will  not  ipso  facto  aiaouat 
t«  a  fortefture  of  the  benefit  of  life  insatance  pto- 
vUsi  tor  ia  the  mtificate;  it  appearing  (hat 


II  a  ground  oC  flaBpension,  a  forfeiture  of  faia 
benefiu  under  the  certificate  wiJI  not  result  from 
iuch  nonpayment,  unless  there  has  been  some 
Jndleatorr  or  afflimatiTe  action  by  the  associa- 
tion dedaring  the  member  suspended,  {b)  The 
mere  fact  that  the  collector  of  euoh  ansficintion 
has  entered  upon  the  account  of  the  defaulting 
member  the  "n-ord  "suBpeotled,"  aud  huti  recuru- 
ed  the  same  on  the  books  of  the  association, 
would  not  amount  to  soch  afBrmatlTe  action;  the 
collector  not  being  empowered  to  declare  a  mem- 
ber suspended  for  any  reason,  and  no  action 
wimtever  haTlng  been  taken  by  the  association 
approving  or  aathorising  sn<m  entiy  on  Us 
books. 

(Syllabus  by  the  Coort.) 

Error  Arom  city  court  of  Macon;  J.  P.  Ross, 
Judge. 

Action  by  T.  F.  Warwick,  guardian,  against 
the  Supreme  Conclave  Knights  of  Damon. 
Judgment  for  defendant,  and  plalntitt  brings 
error.  Reversed. 

Hardeman.  Davis  &  Turner,  for  plaintiff  in 
error.  HaU  ft  Wlmberly.  A.  W.  Lane,  and 
Steed,  Ryals  &  Stone,  Cor  defendant  in  error. 

LBWK.  J.  It  ai^wan  from  the  record  In 
this  case  tiiat  the  following  facts  were  de- 
veloped on  the  trial  below:  On  the  13th  of 
October,  1891,  the  Siq)reme  Conclave  Knights 
of  ]3amon  issued  to  James  A.  Kennedy  what 
is  known  as  ft  "benefit  certificate,"  upon  evi- 
dence received  from  the  subordinate  conclave 
in  Macon  that  he  was  ft  third-degree  member 
of  that  oondave,  and  was  ft  contributor  to  the 
benefit  fund  of  tiie  order  issuing  the  certifi- 
cate. The  coilditlons  named  In  the  certificate 
were^  In  substance,  tihat  the  statements  made 
by  Kennedy  In  Us  petition  for  membership 
and  certified  iqr  him  to  the  medical  examiner 
were  made  a  part  of  the  contract,  and  the  fur- 
ther condition  that  be  would  comply  "in  the 
future  with  the  laws,  rules,  and  regulations 
now  governing  the  said  conclave  and  fund  or 
that  may  hereafter  be  enacted  by  the  supreme 
conclave  to  govern  said  conclave  and  fund." 
These  conditions  being  complied  with,  the  su- 
preme condave  promises  and  binds  itself  In 
the  certificate  to  pay  out  of  Its  beneficiary 
fund  to  Fannie  W.  Kennedy,  the  wife  of  the 
aivUcant,  $3,000.  In  accordance  with  the  pro- 
visions of  the  laws  governing  the  fund,  upon 
satisfactory  evidence  of  the  death  of  the  mem- 
ber, or  a  sum  not  exceeding  $1,500  upon  satis- 
factory evidence  of  the  permanent  total  dls- 
ftbility  of  the  member,  and  upon  surrender  of 
the  certificate;  provided,  that  the  member  Is 
in  good  standing  In  Lhe  order  at  the  time  ot 
the  death  or  disability.  BesldeB  paying  a 
Btated  sum  to  its  members  upon  death  or  dis- 
ability, it  seems  that  another  object  of  the 
assodation  was  to  look  to  the  social  and  moral 
culture  and  enjoyment  oC  Its  members.  Two 
kinds  of  payments  were  required  of  members 
of  the  association.  One  was  known  as  "dues," 
which  were  payable  quarterly  in  advance  and 


paid  by  the  member  to  the  collector  of  the 
subordinate  conclave,  and  by  the  latter  for- 
warded to  the  supreme  condave.  This  assess- 
ment from  the  various  members  of  tiie  asao- 
clatloQ,  it  seems,  constituted  the  fund  relied 
on  for  meeting  its  obligations  under  the  bene- 
fit certificates.   In  the  case  of  Kennedy,  the 
assessment  amounted  to  12.28  p»  month. 
On  the  30th  day  of  August,  1895,  Kennedy, 
while  away  from  hom^  wna  killed  In  a  wreck 
on  a  railroad.   Be  had  paid  all  dues  since  his 
membership  required  of  him  up  to  October  Ist 
following  his  death,  and  at  the  time  of  his 
death  he  was  not  In  arrears  for  any  assess- 
ment, save  for  the  month  of  August,  1885. 
Prior  to  his  death,  his  wife  had  died;  and 
when  he  died  he  left  aa  his  only  heir  at  law 
a  minor  son.  who,  under  the  rules  o(f  tbe  as- 
sociation, became  the  only  beneficiary  under 
the  benefit  certificate.  Warwick,  the  g^uard- 
iau  of  this  miuOT,  brou^t  suit  on  the 
tlflcate  In  the  cl^  court  of  Macon  against 
the  Supreme  Conclave  Knights  of  Damon. 
On  the  trial  of  the  case,  after  the  testlmony 
for  hotii  parties  had  dosed,  tiie  court  directed 
a  verdict  for  the  defendant;  whereupon  plain- 
tiff moved  for  a  new  trial,  and  In  his  bill  of 
exertions  complains  of  error  In  the  Judgment 
overruling  his  motion.   The  defense  relied  up- 
on was  that  the  nonpayment  of  tbe  assess- 
ment for  August,  1895,  operated  as  a  forfd- 
ture  of  tbe  Insurance  and  of  all  benefits  un- 
der tile  certificate.  The  laws  of  the  supreme 
conclave  and  of  the  subordinate  oondave  of 
which  deceased  was  a  member  were  intro- 
dnced  In  evidence,  and  we  refer  in  this  con- 
nection to  such  portions  ot  them  as  seem  to 
bear  upon  the  Issues  Involved  In  this  ca8&  It 
Is  provided  hi  the  first  section  of  the  laws  of 
the  supreme  conclave  that  "every  applicant, 
before  becoming  a  member,  shall  pay  to  the 
collector,  in  accordance  with  his  age  and  tbe 
amount  of  protection  applied  for,  a  monthly 
assessment  as  provided  hi  tin  following  tatde, 
and  shall  continue  to  pay  the  same  amount  on 
the  first  day  of  eadi  month  thereafter  whilst 
remaining  a  member  of  this  order  In  good 
standrng.**  Section  6  of  theae  laws  dedares 
that,  "on  the  death  of  a  munber  nho,  at  tiie 
time  of  his  death,  shall  not  be  imder  snapen- 
slon  fbr  the  nonpayment  of  benefit  assesament, 
the  conclave  shall  appoint  a  committee  to  as- 
certain the  cause  of  death  and  the  dccum- 
stances  attending  the  same."    Hm  section 
then  inxivldes  tot  forwarding  the  rq^rt  of  the 
committee  and  proof  of  death  to  the  supreme 
secretary.  Section  9  provides  tiiat  "monthly 
assessments  shall  be  due  and  payable  to  the 
collector,  without  notice,  on  the  flxat  day  ot 
each  and  every  month,  and  It  shall  be  the 
duty  of  evOT  subordinate  oimelave  to  imme- 
diately forward  to  the  siqarane  treasnrar  tbe 
assessments  due  frcnn  every  membw."  See- 
tlon  10,  among  other  things,  dedares  that,  If 


pended,  aod  the  supreme  secretary  atiall  for- 
ward notice  of  such  Buspenalon  to  the  secre- 
tary of  tbe  Bobordlnate  coudaTe,  glTing  the 
cause  and  date  of  auch  auspensloD  in  said  no- 
tice." Section  1  of  law  8  provides  that:  "Any 
member  conaldering  that  a  decision  is  unjust, 
or  not  In  accordance  with  the  constitution  and 
laws  of  the  order,  shall  have  the  right  to 
appeal  In  the  manner  described  as  follows: 
From  the  commander  to  the  conclave  at  the 
same  meeting;  from  the  conclave  to  tbe  su- 
preme commander  within  thirty  days."  Sec- 
tion 1  of  article  6  of  the  constitution  govern- 
ing subordinate  conclaves  provides,  among 
other  things,  that  "the  commander  shall  de- 
clare In  open  conclave  snch  members  si^tend- 
ed  as  are  in  arrears  for  assessments  or  In- 
debtedne^  to  the  conclave  for  more  than  three 
months'  dues."  Section  6  of  the  same  ar- 
ticle declares  that  "the  collector  shall  keep 
full  and  correct  accounts  between  the  conclave 
and  Its  members,  receive  all  money  doe  the 
conclave  and  promptly  pay  the  same  to  the 
treasurer,  taking  his  receipt  therefor;  he  shall 
supply  ail  members  with  assessment  notice 
cards,  and  notify  each  member  when  they  are 
in  arrears  to  the  amount  of  three  months' 
dues,  and,  when  a  member  is  in  arrears  to  the 
amount  of  six  months  dues  or  for  an  assess- 
ment, be  shall  notify  the  commander  of  the 
fact"  Section  1  of  article  8  simply  declares 
that  "any  member  entitled  thereto.  In  good 
standing,  not  in  arrears  for  dues  or  fines,  hav- 
ing become  a  member  for  six  months  previous- 
ly, who  may  become  disabled,  by  sickness  or 
accident,  from  following  his  usual  business, 
shall.  If  such  disability  continues  for  more 
than  one  week,  receive  from  the  funds  of  this 
conclave  a  sum  sufficient  to  pay  his  dues  and 
assessments  thereafter  maturing  while  said 
sickness  or  other  disability  .continues,  and 
such  additional  benefits  as  the  conclave  may 
by  by-laws  pre8cril>e,  not  exceeding  In 
amount,  per  week,"  etc.  It  appears  from  the 
evidence  In  the  record  that,  while  the  written 
by-laws  required  assessments  doe  the  su- 
preme conclave  to  be  paid  on  or  before  tbe 
1st  day  of  the  month  In  advance,  there  bad 
been  for  two  or  three  years  Iwfore  the  death 
of  Kennedy  an  understanding  between  the  of- 
ficials of  tbe  conclave  and  Its  members  that 
these  assessments  need  not  be  paid  until  the 
20th  of  each  month.  It  further  appeared  that 
almost  Invariably  Kennedy  had  paid  his  as- 
sessment prior  to  the  20th.  While  the  rule  of 
the  supreme  conclave  inquired  the  subordinate 
conclave  to  forward  assessments  liy  the  20th, 
the  testimony  showed  that  even  the  supreme 
conclave  received  from  this  particular  subor- 
dinate conclave  in  Macon  assessments  several 
days  after  the  20th.  It  appears  that  in  July, 
1885,  Kemiedy  paid  all  his  does  up  to  October 
and  also  paid  his  assessment  for  July,  but  he 
failed  to  pay  his  assessment  for  the  month 


a  copy  of  it  to  the  proper  officer  of  the  sn* 
preme  conclave.  This  (^dal,  on  the  31st  day 
of  August,  after  the  death  of  Kennedy,  mail< 
ed  tiim  a  notice  informing  lilm  of  the  suspen< 
sion.  This  August  account  with  Kennedy 
marked  "suspended"  thereon  was  by  the  col- 
lector of  ^e  subordinate  conclave  entered  on 
tbe  books  of  that  conclave,  the  collector  being 
the  custodian  of  the  books.  It  appears  from 
his  testimony  that  no  vote  of  the  order  was 
taken  declaring  the  siui>ension.  It  does  not 
appear  that  the  minutes  were  ever  approved, 
or  that  even  any  announcement  was  had  in  a 
meeting  of  the  conclave  that  Kennedy  had 
been  suspended  on  account  of  the  nonpayment 
of  an  assessment  Tbe  secretary  of  the  su- 
preme conclave  testified,  in  effect  that  bis 
conclave  bad  nothing  to  do  with  suspending 
members  for  nonpayment  of  assessments,  but 
that  that  was  the  duty  of  subordinate  con^ 
claves.  He  also  said  in  his  testimony  tliat, 
"when  a  member  failed  to  pay  an  assessment 
when  due,  he  suspended  himself." 

It  Is  contended  by  counsel  for  defendant  In 
error  that  on  account  of  the  failmre  by  the 
deceased  to  pay  hla  assessment  for  the  month 
of  August  be  thereby  became  suspended  from 
all  benefits  under  his  certificate,  and  that  hav- 
ing died  pending  this  suspension,  all  right  of 
Insurance  under  his  certificate  was  forfeited. 
This  contention  Is  obviously  baaed  upon  tbe 
Idea  that  under  the  terms  of  the  contract  be- 
tween the  parties,  taken  In  connection  with 
the  constitution  and  by-laws  of  the  conclave, 
which  entered  into  and  formed  a  part  of  the 
contract  nonpayment  of  an  assessment  when 
due  amounted  ipso  facto  to  a  forfeiture  of  all 
rig&t  of  insurance  under  the  benefit  certificate. 
It  will  be  noted  In  the  first  place  that  the  rela- 
tion which  existed  between  this  conclave  and 
the  deceased  is  somewhat  different  from  that 
existing  between  an  ordinary  Insurance  com- 
pany and  the  insured.   Tbe  defendant  In  er- 
ror is  what  Is  usually  denominated  a  "mntoal 
benefit  association."  The  Insured  is  a  member 
of  that  association,  and  occupies  very  much 
the  same  relation  to  it  that  a  stockholder  does 
to  a  corporation  In  which  he  holds  stock.  No 
one  is  entitled  to  benefits  of  Insurance  In  the 
defendant  conclave  except  a  member  thereof, 
who  is  a  contributor  to  tbe  common  benefli* 
fund  of  his  order.  He  therefore  occupies, 
a  certain  sense,  the  position  of  both  insi' 
and  insured.   It  seems  to  be  the  view  ' 
spectable  authority  that  on  account 
close  fraternal  relation  existing  t>etwf 
bers  and  tbe  society  itself,  the  la^ 
cautious  In  construing  In  such  cr 
Is  In  ordinary  contracts  of  In8u< 
of  the  insured  Into  a  forfeltur 
which  he  may  have  acquired 
contract  of  Insurance.  Wb 
proper  distinction  to  be 
class  of  ouitracts  and  ' 
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In  the  law;  and,  In  order  to  work  a  forfeltnre 
of  the  rights  of  membership  In  a  mutaal  asso- 
elation,  It  mnit  clearly  appear  that  such  was 
the  meaning  of  the  contract,  and  the  facta 
npon  which  a  forfeiture  Is  claimed  must  be 
proved  by  the  most  satisfactory  evidence." 
There  Is  also  a  weU-recognteed  rule  of  con- 
struction, applicable  to  Insurance  companies 
generally,  to  the  effect  that  contracts  of  Insur- 
ance prepared  by  the  Insurer  wDl  be  rigidly 
construed  against  him  and  Ubetally  construed 
In  tayoT  of  the  Insured.  In  the  case  of  Arso- 
dadoa  T.  Boblnson  (Ga.)  SO  S.  B.  918,  this 
principle  Is  declared  In  the  following  words: 
"If  a  policy  of  Insurance  Is  capable  of  belnff 
construed  In  two  ways,  that  tnterp]%tatlon 
must  t>e  placed  upon  It  which  Is  most  favor- 
able to  the  Insured."  See  the  opinion  of  Jua- 
tlee  Ckibb  on  this  point  and  the  authorities 
cited  OMrefn.  Thla  doctrine  ia  directly  ap- 
plied to  beneftt  aaaodatlona  In  S  Am.  &  Flog. 
Enc.  Law  (2d  Ed.)  1067,  In  the  following  lan- 
guage: "When  the  rlghta  of  members  or  their 
benefidarlec  are  Invc^ved.  by-lawa  dedtrtng 
a  forfeiture  an  to  %e  eonstmed  strictly  If  tbetr 
validity  IB  called  in  qnestlon,  and  Ubenlly  It 
It  Is  sought  to  bring  Much  claimants  wiebte 
thelf  provlBloDS,  so  as  to  prevent  a  forfeltura 
In  either  case,  and  In  order  to  do  complete  Jxuh 
tlce."  Th«  following  cases  or  examples  of 
the  rigldneas  with  which  thla  pirlaclpte  has 
been  enforced  by  the  covrta:  In  Maal  v.  Oon< 
ffregs  San  Dmsato  (9np.)  40  X.  T.  8npp.  687, 
it  was  decided  that,  under  a  ptvvlaloB  of  the 
constitution  of  a  mutual  bcneflt  society,  any 
member  fauins  to  pay  hia  "monthly  dues  or 
otiier  dnes"  for  a  certain  time  should  forfeit 
his  membetShlp,  a  forfeltore  would  not  reshlt, 
unless  the  defaoflt  was  u  to  both  monttilr 
does  and  other  dues.  In  the  case  of  Ostennan 
T.  Or«nd  Lodge  (Chi.)  48  Pse.  412,  It  was  held 
that  "where  the  lawa  of  a  mntnal  mdowment 
asaoelatlon  maks  snspoialon  for  nonpayment 
of  Hxiea  a  ftHrfelture  of  membership  benefits, 
and  provide  a  formal  method  for  anspenskm 
in  sneh  case,  UMipaymait  of  duea  vrlU  not  ^so 
facto  wwk  a  forfettaee.  tiioagh  the  aasured 
was  secretary  of  the  society,  and  formal  pro- 
ceedings have  not  been  had  becanse  he  failed, 
as  required,  to  report  hia  own  deilnquency." 
FoUowlng  as  a  necessary  conrflary  to  this 
doctrine,  and  deariy  sustained  both  by  reason 
and  authority,  la  tlM  farther  rule,  made  e»* 
peclally  aiq)UcabIe  to  mutual  beneflt  aaaodar 
tlons,  that  a  faUnie  by  a  member  who  baa  ac- 
quired sndi  a  beneftt  eertlflcate  as  appears  in 
this  record  to  eomifly  with  any  particolar  lerw, 
role,  or  regiriatlon  in  the  constltntion  and  by- 
laws of  the  society  does  not  ipso  fad»  woi^  a 
fOiftitnre  of  his  memberabUt  benefits.  Be- 
fofe  sndi  nenedmpUance  can  of  tkscif  aamOrt 
to  a  fbrfeltar^  it  must  be  dearly  shown  that 
Bone  rvle  «f  the  aaaodartlon,  wUdh  entm 
hito  aai  f onns  a  part  oC  the  eontraet  betwoED 


daring  ;the  suapenslon  or  adjudging  the  for- 
feiture. In  8  Am.  &  Eng.  Bfttc.  Law  (3d  Ed.} 
1080.  thla  principle  la  recognteed  ttt  the  fol- 
lowbig  language:  "It  riionld  be  dear  that  » 
condition  that  the  obligation  of  the  aj9BociatloD 
to  pay  benefits  or  limiruice  depends  npoo 
the  compliance  by  the  member  with  all  th-> 
laws  of  the  association  is  not  a  condition  the 
failure  of  which  works  an  absolute  forfeiture 
but  one  which  calls  for  an  afflrmatlTe  exer- 
cise of  Jarisdlctloo  by  the  association  to  pnv 
dnee  that  effect.**  In  3  Bac.  Ben.  Soc.  f  3S\ 
the  rule  la  made  directly  aiipilcsble  to  the  nou- 
paymcnt  of  aeaessments,  and  la  stated  in  tb^ 
foUowti^  way:  "Unless  the  eonstltntlon  an<l 
laws  of  the  society  make  noapaymemt  of  an 
aaseaament  operate  as  a  forfettne,  the  ta^ 
ure  of  a  member  to  pay  sneh  aasessnacKt  only 
makes  him  liable  to  expulsion  from  the  aodety 
or  auapenslna  from  Its  benefits,  for  which 
some  affirmative  action  of  the  lodge  or  so- 
ciety Is  necessary;  and  the  mere  act  ot  the 
secretary  in  marking  the  member^  account 
as  'suspended'  Is  not  safBdent"  flee,  alao,  2 
SCay,  Ins.  f  SOMt;  Thompaoo  v.  Insnmoe  Co. 
104  U.  8.  3S2. 

After  a  vary  caraM  mtow  of  onttoMOea. 
both  text-books  and  declskma  of  ocmrts  mt  oth- 
er states,  we  have  readied  the  comdaalOD  that 
there  Is  reaRy  no  nnfllct  at  aothorlty  toocb- 
1^  tte  aondness  of  tbm  vlewa  beMoftne  esc- 
pvessed  as  prhtdples  of  law.  Tbe  oppamit 
conflict  arises  out  of  the  applications  ot  these 
principles  to  the  facta  of  particular  cases. 
Some  courts  have  bees  man  zlgld  to  Oalr  con- 
9tnictton  of  these  contracts  agahast  the  tasur- 
ec  than  others;  but  upon  a  carsM  xoffieir  «( 
the  authorities  dted  by  counsel  toe  defmdam 
in  error,  as  well  aa  many  otbexs  we  have  ex- 
amined, there  Is  none  which  would  authorim 
such  a  construction  of  the  contract  under  oon- 
ajderatioa  In  this  case  as  would  work  a  for- 
fdture  at  ben^ta  therenader.  For  Instance, 
In  the  case  of  Fltts  t.  laanranoe  Go.  (Conn.)  34 
Atl.  9S,  M  was  simply  rtded  that  'Srfeere  a  mu- 
tual benefit  certificate  and  the  an^cafltm  for 
tt  provide  that,  if  the  monthly  doaa,  aaaess- 
ments,  etc.,  required  to  be  paid  are  not  paid 
to  the  company  on  the  day  due.  Oe  certificate 
shall  be  void,  13ie  payment  of  audi  does  aud 
asaesnnaits  is  a  ooDdltlon  precedent  to  any 
subsequent  liability  of  the  company,  and  it 
aaei  not  take  any  action  dcckrrlng  a  forfdture 
la  Older  to  relieve  tt  ot  UabUlty."  Tbm  dtadnc^ 
tion  between  that  cue  and  this  one  will  be 
readily  sees,  for  there  It  appears  from  U»  de- 
dalon  Itadf  that  the  contnct  aspRSly  pro- 
vided that  soch  oonpeyment  would  operate 
to  reader  the  eertlflcate  void.  In  Sctaede  v. 
Home  Lodge.  88  Mo.  App.  277,  K  appeared 
that  the  b^wa  af  the  beaaflt  aadetr  n<ah>> 
ed  mriikiben  to  pay  aaaeanmi  wMktn  30 
days  after  aotlae.  It  was  held  by  the  cost 
that  a  Tielttfob  at  tUs  i»iuhaiiiiat  warbed  a 


that  It  was  provided  In  tbe  by-laws,  wblch 
foimed  a  part  of  the  contract.  In  "plain  and 
nnamblffiious"  terms,  that  "no  certificate  shall 
be  binding,  not  shall  any  assessment  be  made 
to  meet  the  requirements  of  any  certificate, 
whose  holder  Is  in  arrears  for  more  than  thir- 
ty days  on  any  legitimate  assessment  thereun- 
der." Evidently  the  court  meant  to  rale  that 
such  language  expressly  provided  for  a  for- 
feiture on  account  of  nonpayment  Ipso  facto. 
In  Lyon  v.  Snprone  Assembly  (Mass.)  26  N.  £1 
286,  payment  of  the  policy  was  conditioned  on 
the  member's  being  In  good  standing,  and,  un- 
der the  terms  of  the  constitution  of  the  so- 
ciety. In  point  of  fact  be  was  not  in  good 
standing  at  the  time  of  his  death.  Tbere  is 
nothing  In  that  case  In  conflict  with  the  rul- 
ing made  In  the  present  case,  or  with  the  de- 
cision of  the  same  court  In  Ohamberlaln '  v. 
Lincoln,  129  Mass.  70.  It  was  decided  In  the 
latter  case  that,  altboagh  a  subordinate  lodge 
has  done  acts  which  render  It  liable  to  have 
Its  charter  declared  forfeited  by  the  grand 
lodge,  yet,  nntll  such  forfeiture  lias  been  de- 
clared, It  has  lost  none  of  Its  rights  to  the 
property  of  the  lodge.  In  the  case  of  Bop- 
graefe  v.  Sapceme  Lodge,  22  Mo.  App.  127, 
while  It  was  decided  that  nonpayment  of  an 
assessment  worked  a  forfeiture.  It  appears 
that  the  decision  was  based  upon  the  Idea  that 
the  member  stood  suspended  by  opoatlon  of 
the  laws  of  the  order.  In  the  report  of  the 
facts  of  that  case  It  further  appeared  that 
the  plaintiff's  wife,  who  was  a  bmeflclary 
member  of  the  lodge  of  the  def«idant,  paid 
for  the  husband  the  price  of  what  was  known 
as  a  "withdrawal  card,"  and  presented  his  res- 
ignation as  an  officer  of  the  lodge.  The  facts, 
therefore,  upon  which  that  decision  was  based, 
are  quite  different  from  those  presented  by 
this  record.  There  Is  not  a  single  provision 
contained  either  in  the  benefit  certificate  sned 
u[)on  or  In  the  laws  of  the  conclave,  which 
were  introduced  in  evidence  by  the  defendant 
and  dalmed  by  it  to  constitute  a  part  of  Its 
contract,  expressly  makli^  the  nonpayment  of 
an  assessment  operate  per  se  as  a  forfeiture  of 
any  benefit  wblch  the  deceased  had  acquired 
under  the  certificate.  There  is  qaite  a  differ- 
ence between  suspension  Itself  and  a  ground 
of  suspension.  The  conclave  in  this  case  no 
doubt  had  the  right  to  suspend  this  member, 
and  such  suspension  would  have  worked  a 
forfeiture  of  his  benefits;  but  it  also  had  the 
privilege  to  waive  this  right,  and  exercised  It 
by  faUlng  to  take  any  affirmative  action  In  the 
matter.  The  first  law  of  the  conclave  quoted 
above  in  the  statement  of  the  facts  of  the  case 
simply  declared  that  every  applicant,  before 
becoming  a  m^iber,  sboidd  pay  a  certain 
monthly  assessment,  and  should  continue  to 
pay  the  same  thereafter,  on  the  Ist  day  of 
each  month.  There  Is  no  provision  in  that 
clause  expresBly  working  a  forfeiture  solely 
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payment  of  benefit  asseasments,  the  conclave 
shall  appoint  a  committee  to  ascertain  the 
cause  of  his  death,  etc.  The  rule  might  have 
been  quite  different  If,  instead  of  the  words 
"in  suspension,"  the  words  "In  arrears"  on 
bis  benefit  assessments  had  been  used.  The 
next  section  quoted  (9)  simply  declares  that 
the  assesEments  shall  be  doe  and  payable  to 
the  collector  without  notice  on  the  1st  day  of 
each  month.  We  have  carefuUy  examined  not 
only  these  clauses  and  others  to  which  our  at- 
tention has  been  directed,  but  also  the  entire 
by-laws  and  constitution  of  tiie  order  in  thhi 
record,  and  we  have  failed  to  find  a  single 
provlaltMi  therein  expressly  declaring  or  even 
indlcBting  to  our  mlnda  that  It  was  the  Inten- 
tlon  of  the  parties  that  nonpayment  of  assess- 
ments Bhoold  Ipso  facto  work  a  forfeiture. 
Section  1  of  article  8  <tf  the  constltutlea  of 
the  sabordlnate  conclave  provides,  among  oth- 
er things,  that  any  member  who  may  become 
sick  or  otherwise  dtsaUed  white  in  arrears  to 
the  eondave  for  dues  and  fines  can  by  pay- 
ing  the  same  becoaae  entitled  to  receive  bene- 
fits during  such  sickness  or  disability.  This 
provision  has  no  apidleatlon  in  this  case,  for. 
in  the  first  place,  a  member  mast  be  In  ar- 
rears for  both  dues  and  fines,  and  the  term 
"assesBment"  Is  not  used;  and,  as  above  1b- 
dicated.  the  term  "assessment"  ap^ea  to  pay- 
Baents  to  be  made  the  snpreme  conclave,  and 
"does"  to  money  owing  the  suberdlnate  cou- 
dave.  Besides  this,  the  artlde  has  no  refer- 
eaee  whatever  to  benefits  arising  froiH  the 
death  of  a  member,  but  slowly  to  such  brae- 
fits  as  he  may  be  entitled  to  durlag  Illness  or 
disability.  Section  1  of  article  5  (tf  the  consti- 
tution provides,  among  other  things,  that  the 
commander  (ref  orlng  to  the  commander  of  the 
subordinate  eondave)  shall  declare  In  open 
conclave  sueh  members  suspoided  as  are  In 
arrears  for  assesfmients  or  Indebtedness  to  the 
conclave  for  more  than  three  ib oaths'  dues. 
It  appears  from  the  record  that  ho  action  was 
ever  taken  by  the  subordinate  conclave  or  the 
supreme  conclave,  or  by  any  authorized  ^oiat 
of  either,  even  declaring  that  Kennedy  stood 
suspended  on  account  of  the  nonpayment  of  his 
assessment.  All  the  action  taken  was  by  the 
collector  marking  on  the  account  o£  the  de- 
ceased the  word  "suspended,"  and  entering  the 
acconnt  upon  the  books  of  the  conclave  in  his 
custody,  and  transmitting  the  account  or  a 
copy  thereof  to  the  supreme  conclave.  No 
duty  or  power  Is  conferred  by  the  laws  of  the 
order  upon  the  collector  to  declare  any  mem- 
ber Bdspoided  for  any  reason.  As  to  his  entry 
upon  the  books.  It  appears  from  his  own  tes- 
timony that  no  vote  was  taken  by  the  eon- 
dave on  the  matter,  and  tliat  It  was  simply 
Us  own  act,  for  nrhielf  he  alone  was  re- 
sponsible. The  supreme  conclave  took  no  ac- 
tion, save  that  one  of  its  officers  mailed  a  no- 
tice to  the  address  of  the  insured,  after  his 


a  member  for  noDpajment  of  dues  or  assess- 
ments, but  that  that  was  a  matter  concerning 
only  the  subordinate  condave. 

In  addition  to  what  has  been  said,  we  think 
the  citation  of  a  few  of  the  authorities  bearing 
upon  this  question  will  clearly  show  that 
the  general,  if  not  the  uniform,  drift  of  judi- 
cial opinion  upon  this  subject,  would  constrain 
UB  to  hold  that  the  facts  of  this  record  wholly 
fail  to  show  that  the  deceased  had  forfeited 
his  rights  under  this  benefit  certificate.  In 
the  case  of  Scheu  v.  Grand  Lodge,  17  Fed. 
214,  it  was  held  that  the  mere  nonpayment  of 
an  assessment  did  not  of  Itself  operate  as  a 
suspension,  and  that  the  act  of  the  secretary 
in  marlting  the  account  of  the  Insured  as  "sus- 
pended" was  not  sufficient,  as  such  suspension 
must  be  made  by  some  affirmative  actl(Hi  of 
the  lodge.  It  further  appeared  in  that  case 
that,  while  the  member  was  In  default  In  not 
paying  the  assessment  of  the  subordinate 
lodge,  the  latter  had  advanced  the  amount  to 
the  grand  lodge,  and  this  amounted  to  a  waiver 
of  suspension  by  the  grand  lodge.  We  cite 
the  case  to  show  that  the  action  of  the  secre- 
tary, which  was  the  same  as  the  act  of  the 
collector  In  this  case,  amounted  to  nothing. 
There  were  two  principles  decided  In  the  case. 
One  was  that  the  mere  nonpayment  did  not 
of  Itself  operate  as  a  suspension,  and  the  other 
was  that  the  act  of  the  secretary  In  marking 
the  account  would  not  work  such  suspension. 
In  the  case  of  Insurance  Co.  v.  Buckley,  83 
Pa.  St.  293,  it  appeared  that  that  company  was 
a  mntual  fire  Insurance  company,  and  that  the 
contract  provided  that,  If  the  amount  assessed 
upon  the  premium  note  given  on  the  policy 
was  not  paid  within  30  days  after  assessment, 
the  policy  should  be  void.  Due  notice  of  as- 
sessment was  given  and  demand  of  payment 
made.  It  was  held  that,  although  a  condltlcm 
be  attached  to  a  policy  declaring  It  void  on 
failure  to  pay  an  assessment  upon  a  premium 
note  within  a  specified  time,  default  in  pay- 
ment would  not  Ipso  facto  avoid  the  policy. 
As  an  Illustration  of  the  rigid  construction 
given  contracts  of  the  character  Involved  in 
the  present  case,  we  quote  the  following  from 
the  opinion  on  page  296:  "To  secure  a  more 
prompt  payment  of  the  assessments,  most 
companies  have  inserted  a  clause  in  their  poli- 
cies declaring  the  same  shall  be  void  unless 
the  assessment  be  paid  within  a  specified  time 
after  notice.  The  word  *void,'  in  a  contract, 
has  often  been  held  to  mean  voidable  only,  and 
at  the  election  of  the  party  wronged."  In 
the  case  of  High  Court,  I-  O.  F.,  v.  Edelateln, 
70  III.  App.  96,  It  was  decided  that  "a  provi- 
sion In  the  constitution  of  a  benefit  society 
that  members  'shall  be  dropped  from  member- 
ahlp  In  the  order'  tar  Callare  to  pay  asseBS- 


rectly  upon  the  Issue  involved,  see,  also,  the 
following  cases:  Petberlck  v.  Order  of  Ama- 
ranth (Mich.)  72  N.  W.  262;  Lamarsh  t. 
L'Unlon  St.  Jean  Baptiste  (N.  H.)  38  AU.  1045: 
Knights  of  Honor  v.  WIckser  (Tex.  Sup.)  12 
S.  W.  175;  Sanford  r.  Insurance  Ass'n,  63^ 
Cal.  547. 

From  the  above  principles,  and  their  applica- 
tion by,  to  say  the  least,  the  decided  weight 
of  authority,  we  have  reached  the  fcdloning 
conclusions:  (1)  In  determining  the  meaning, 
of  benefit  certificates  of  the  character  Involved 
in  this  case,  the  law  adopts  a  rigid  constmc- 
tlon  against  the  association  preparing  the  con- 
tract. <2)  The  law  does  not  favor  a  forfeiture, 
and  consequently  courts  will  seek  to  give  a 
construction  to  a  contract.  If  permitted  by  It* 
terms,  that  will  avoid  such  result  They  there- 
fore win  not  declare  a  forfeiture,  unless  ex- 
pressly required  to  do  so  by  the  terms  of  tlie 
contract.  (3)  A  benefit  certificate  of  the  char^ 
acter  involved  In  this  action  will  not  be  con- 
strued as  intending  a  forfeiture  of  t>eDefit» 
thereunder  for  failure  to  comply  with  any 
rule  In  the  constitution  and  laws  of  the  asso- 
ciation, (4)  Before  such  noncompliance  can 
ipso  facto  amount  to  a  forfeiture,  some  role 
of  the  association  that  enters  into  and  forms 
a  part  of  the  contract  must  expressly  so  pro- 
vide. If  there  is  no  such  provision,  affirmative 
action  must  be  taken  by  the  lodge  having  in- 
rlsdictlon  of  the  matter,  formally  declaring  the 
suspension  or  adjudging  the  forfeiture.  (5> 
Such  requisite  action  Is  not  hnd  by  the  col- 
lector simply  marking  on  the  delinquent's  ac- 
count "suspended,"  and  entering  it  on  the 
books  of  the  association;  It  not  appearing  that 
snch  official  had  authority  to  dedare  the  sus- 
pension, and  It  further  not  appearing  that  his 
entry  upon  the  minutes  of  the  association  was 
ever  authorized  by  It  or  by  any  official  who 
had  authority  to  act  In  the  premises.  Apply- 
ing these  principles  to  the  facts  of  this  case, 
we  are  of  opinion  that  the  court  below  erred 
in  directing  a  verdict  In  favor  of  the  defendant. 
It  Is  a  harsh  rule  to  declare  that  one  who. 
like  the  deceased,  has  for  years  been  pa.jing 
his  dues  and  assessments  to  his  company,  and 
by  accident  has  met  with  his  death  after  being 
in  default  for  a  few  days  by  falling  to  pay  a 
monthly  assessment  of  less  than  three  dollars, 
thereby  forfeits  all  benefit  from  his  invest- 
ment. When  he  has  expressly  made  snch  s 
contract,  the  courts  win  enforee  it;  bat,  tat 
account  of  the  harshness  of  the  rule,  the  law 
will  construe  the  contract  liberally  In  his 
favor,  and  will  never  imply  such  an  agreement 
from  such  facts  and  elrcumstances  as  are 
presented  by  the  record  before  us. 

Judgment  reversed.  AU  the  justice*  ooncur^ 
ring. 


<Sapreme  Oonrt  of  North  Carolina.    May  2. 

1899.) 

WlTSIBSBS    FOB  DsnMDAHT  IN  CbIVIITAL  CaSB— 
COKPHHSATIOK— PaTMHT  BT  ConiTT. 

Under  Code,  {  747,  proiidias  that,  when- 
erer  t  person  accosed  of  crime  shall  be  acam^ 
ted,  it  Bhall  be  the  daty  of  the  court,  unless 
the  proaecutor  be  adjudged  to  pay  the  costs,  to 
direct  tbe  witnesses  for  accnsed  to  be  paid  by 
the  coDotyt  in  the  same  manner  and  to  the  same 
extent  as  is  authorized  for  the  payment  of 
the  state's  witnesses,  and  section  733,  authoriz- 
ins  the  court,  lu  its  discretion,  to  direct  that 
witnesses  for  the  state  In  a  criminal  case  shall 
receive  none,  or  only  a  portion,  of  the  compen- 
sation allowed  by  law,  it  is  discretionary  with 
the  court  to  refuse  to  direct  a  county  to  pay 
the  witaesses  for  defendant  on  Us  acquittal. 
Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  BathKfoEil 
county;  Starbock,  Judge. 

Frank  Hicks,  being  charged  with  crime, 
was  acquitted,  and  from  an  order  refusing  to 
direct  the  county  to  pay  his  witnesses  he  and 
the  witnesses  appeal  Affirmed. 

M.  H.  Jnstlce.  Matt  M(iBrayer,  and  B.  J. 
JOBtlce,  for  appdlants.  The  Attorney  Uen- 
«ral,  for  the  State. 

CLAKK,  J.  The  conrt  beknr  found  that 
the  three  witnesses  named  were  necessary 
and  material  witnesses  for  the  d^endant,  dvly 
subpoenaed  and  examined,  but  that  "for  rea- 
sons satisfactory  to  the  court;  and  In  the 
erdse  of  tbe  discretion  In  sneh  cases  Tested 
In  the  presiding  Judge,"  be  refused  to  order 
the  witnesses  paid  by  tbe  county.   From  this 
order  tbe  def^idant  and  the  three  witnesses 
named  aiwealed.  The  appeUants  contend  that 
tbe  Code  (section  747)  prescribes  thft  tbe 
Judge  "shall"  direct  that  the  county  shall  pay 
tbe  witnesses  of  an  acqnltted  defendant  (un- 
Jeas  taxed  a^tnat  the  prosecutor),  but  this 
moat  be  taken  In  connection  with  the  laat  two 
llnea  of  aald  section  (747),  "in  smdi  manner 
and  to  audi  extrat  as  ia  authorised  by  law  for 
tbe  jiayment  of  state's  witnesses  In  like 
cases;"  and,  as  to  state's  witnesses,  the  sec- 
tions (783,  74^  place  it  In  the  discretion  of  the 
presiding  Judge,  for  reasons  satisfactory  to 
iilm,  to  refuse  to  direct  the  fees  of  the  state's 
witnesses.  In  whole  or  In  psrt,  to  be  paid  by 
the  county.  In  State  t.  Maney,  104  N.  0. 
«77,  lO  S.  E.  608,  the  history  of  the  taxation 
of  witness  fees  Is  fully  discussed,  with  state- 
ment of  the  reasons  why  It  Is  left  so  largely 
to  tbe  discretion  of  the  presiding  Judge.  It  is 
therein  said:  "As  to  the  necessary  witnesses 
£of  defendants  who  are  acquitted]  the  consti- 
ttitlonal  provMon  (article  1,  t  U)  does  not  re- 
quire that  they  shall  be  i«ld  by  the  public, 
but  merely  deprives  them  of  their  common- 
law  right  to  look  to  the  defenduit  for  pay- 
ment, and  places  them,  exc^t  when  there  Is 
some  legtalatiTe  enactment,  upon  the  footing 
aU  state's  witnesses  formerly  held,  and  some 
still  hold,  of  serving  without  compensation." 
It  la  necesaary  that  aome  one  be  charged  with 


what  is  Just  and  reasonable.  The  Judge  who 
tries  the  case  can  discharge  that  duty  better 
than  any  one  else,  and,  the  statute  baring 
eqressly  rested  it  In  Us  discretion  upon  satis- 
factory reasons  appearing  to  him  (Oode,  H 
783,  744,  748),  no  appeal  can  be  taken.  State 
T.  Maas^,  supra,  which  has  been  dted  and 
approred  In  many  cases,— among  others,  la 
xe  Smith,  106  N.  a,  at  page  170,  10  S.  E.  082; 
Mmlmon  r.  Oonunlssloners.  106  N.  O..  at  page 
872,  11  S.  E.  268;  State  r.  Home,  119  N.  G. 
8S8,  20  S.  B.  36;  Guilford  r.  Board,  120  M. 
a  23,  27  S.  B.  04;  Cleric's  Office  r.  Board,  121 
N.  a,  at  page  30.  27  &  E.  1003;  and  by  Fair- 
doth,  0.  ta  State  r.  Bay,  m  N.  a  1095,  29 
8.  B.  048,  In  which  last  case  tbe  findings  of 
fact  are  almost  Identical  with  those  In  tbe 
present  case.  Tb^  are  many  other  Instances 
in  which  the  action  of  the  Judge  below  ia  a 
matter  of  discretion,  and  not  reviewable,— as 
settii^r  aside  or  refusing  to  set  aside  a  verdict 
because  excesslre  or  against  the  weight  of  the 
evidence,  granting  or  refusing  amendm^ts, 
continuances,  and  Ut  oflier  matters  fully  as  Im- 
portant  as  questions  of  allowing  witness  fees. 
Affirmed. 

DOUGLAS.  X,  dissents. 


STATE  V.  DAVIDSON. 
(Snpreme  Oonrt  of  North  Candina.    May  2. 

1898.) 

LucaMT— Paioa  Ooavionoi^linnomKT— Sur- 
vuunroT— Ganmui.  Liw— Afpui,  bt  Sr^m 

1.  Where  defendant  was  accnsed  of  theft  of 
properb^  worth  less  than  $20,  an  admission  of  a 
conviction  of  a  prior  larceny  will  not  justify  a 
sentence  exceeding  a  year's  imprisonment,  un< 
der  Code,  I  1187,  unless  a  former  conviction 
was  charged  In  the  Indictment,  or  tbe  evidence 
showed  that  the  larceny  was  from  the  person, 
or  that  defendant  broke  into  a  dwelling  house 
in  the  daytime. 

2.  Code,  I  1237,  authorising  appeals  by  the 
state  in  certain  cases,  does  not  moludc  a  rul- 
ing of  the  superior  court  remanding  a  case  for 
the  imposition  of  a  leaser  sentence. 

Appeal  from  superior  court.  Buncombe  coun- 
ty; Starbtick,  Judge. 

A-be  Davidson  was  prosecuted  for  larceny. 
From  a  conviction,  defendant  appealed  to  the 
superior  court,  which  remanded  the  case,  and 
the  state  appeals.  Dismissed. 

The  Attorney  General,  for  the  State.  Mark 
W.  Brown,  for  appellee. 

CLABK.  J.  Acts  1885,  c.  285,  1 1,  pnrldes, 
"In  all  cases  of  larceny  where  the  value  of 
the  property  stolen  does  not  exceed  920  the 
punishment  shall  for  the  first  offence  not  ex- 
ceed Imprisonment  hi  the  penltentiafy  or  com- 
mon Jail,  for  a  longer  temi  than  one  y^." 
Section  2  excepts  from  the  operation  of  this 
act  larceny  from  the  person  or  from  a  dwell- 
ing by  breaking  and  entering  In  the  daytime. 
Section  3  prorldes  that  In  all  cases  of  doubt 


criminal  drcnlt  court  of  Buncombe  upon  an 
iadictment  charging  tbe  value  of  the  property 
at  $1.  The  Indictment  did  not  char^  that 
the  defendant  had  been  theretofore  convicted 
of  any  larceny.  The  court,  however,  eea- 
tenced  tbe  defoidant  to  imprisonment  for  four 
years,  upon  his  adnUasloD  of  a  former  convic- 
tion for  larceny.  On  appeal  to  tbe  snperiw 
court,  that  court  adjudged  the  sentence  of  tbe 
criminal  court  illegal,  and  remanded  tbe  caae, 
that  a  proper  sentence  ml^t  be  entered,  from 
which  Judgment  tbe  soUcltor  appealed  to  ttils 
court 

The  Code  (section  1187)  prescribes  that 
when  a  second  omvictlon  is  punlahed  witb 
other  or  greater  punishment  than  for  a  first 
conviction,  tbe  first  convlctim  shall  be  charged 
In  the  manner  therein  set  ont,  and  what  proof 
shall  be  sufficient  evidence  tbereoC.  When  tlie 
property  stolen  Is  charged  of  less  value  than 
f20,  or  when  charged  at  more  than  tbat  value, 
If  It  Is  found  by  tbe  Jury  to  be  of  less  value 
ttjan  ISO,  no  punishment  greater  than  one 
year's  imprisonment  can  be  inflicted,  unless  It 
is  charged  In  tbe  indictment  that  the  defend- 
ant has  been  formerly  convicted  of  larceny, 
except  that,  should  tbe  proof  show  that  the 
larceny  was  from  tbe  person,  or  by  breaking 
and  entering  a  dwelling  house  in  the  daytime 
the  defendant  cannot  claim  tbe  protection  of 
this  statute;  and  bence  It  Is  not  necessary  to 
charge  in  the  indictment  the  manner  of  tbe 
larceny.  State  v.  Bynam,  117  N.  C.  749,  23 
S.  EL  218.  If  the  larceoy  was  committed  in 
the  manner  specified  In  tbe  second  section  of 
tbe  act  (by  taUng  from  the  person,  or  break- 
ing into  a  dwelling  In  tbe  daytime),  tbe  case 
faDs  under  tbe  general  statute,  and,  though 
tbe  goods  stolen  are  of  less  value  than  $20, 
allegation  and  proof  as  to  former  conviction 
become  Immaterial  State  v.  Harris,  119  X. 
C.  811,  26  S.  E.  14&  In  the  case  before  us 
the  larceny  was  not  conunitted  In  either  of  tbe 
modes  mentioned  in  section  2,  and  tbe  value 
of  the  goods  being  charged  at  less  than  f20, 
and  no  previous  conviction  for  larceny  being 
alleged  In  tbe  bill,  it  was  erroneous  to  pass 
sentence  of  Imprisonment  for  more  than  one 
year.  Whether  there  was  a  former  convic- 
tion or  not  was  for  the  Jury,  not  for  the  court 
Had  the  bill  charged  that  this  web  not  the 
first  offense,  then  tbe  defendant's  admission 
that  he  had  been  formerly  convicted  of  lar- 
ceny would  have  been  competent  to  prove  the 
charge;  but  In  tbe  absence  of  such  charge, 
•s  provided  by  section  1187  of  tbe  Code,  the 
admission.  If  believed,  was  probata  without 
allegata,  and  of  no  effect  This  case  differs 
materially  from  State  v.  Wilson,  121  N.  C. 
654,  28  S.  E.  416,  where  the  Judge,  imposing  a 
s»tence  plainly  within  his  discretion,  recited 
in  bis  judgment  the  former  convictions  of  tbe 
defendant  as  a  reason  ttxt  the  severtty  of  his 
sentence. 

Tbe  defendant  further  Insisted  that  no  ap- 


upon  questions  of  law  (State  v.  Hinson,  123 
N.  G.  755,  31  a  E.  854),  It  would  seem  tbat 
the  state  should  be  entitled  to  an  appeal  to 
this  court  from  tbe  Judsmeot  of  tbe  superior 
court;  bat  the  l^slature,  by  inadvertence, 
has  so  far  failed  to  so  provide  In  Code,  S  1237, 
and  while,  from  Its  public  Importance,  we  pass 
upon  tbe  point  presented,  we  feel  ccHistxaiiied 
to  dismiss  tbe  appeal,— tbe  same  course  which 
was  taken  In  HI&son*s  Case,  supra.  Appeal 


HARRIS  V.  RUBSELU 
(Supreme  Court  of  North  Carolina.    Hay  2, 
1899.) 

AUTBNDPTiAL  CowtRkut~-<3otnmmmam. 

An  antraaptial  contract  provided  t^t  if 
the  wife  survived,  she  shonld  have  a  life  estate 
la  cwtain  land,  and  "at  ber  death"  it  shonld 
descend  to  the  husband's  heirs,  ffdd;  that  the 
heirs  took  a  vested  remainder  on  the  death,  of 
the  husband. 

Appeal  from  superior  oourt,  Meddaibarg 
county;  CoUe,  Judge. 

Controveray  between  S.  A.  Harris  and  Kate 
RuaeeU.  Tfaoe  was  a  Judgmoit  for  Hanla. 
and  Buasell  appeals.  Affirmed. 

Burwell,  Widker  &  Canaler,  for  appeilaat. 
Osborne,  Maxwell  &  Kenans,  for  appeUee. 

FAIROIiOTH,  O.  J.  GoDtEovenT  wiaiont 
action,  under  Code,  i  S67.  FtalntUTa  Ikther. 
In  1868,  entered  into  a  manlace  contract  (Ba- 
hlblt  A)  -with  hli  latencted  irtte,  In  whicb  be 
stlpubited  that  U  abe  snrrlvea  him,  **then  in 
that  <^ae  she  should  be  entitled  to  tbe  vm, 
poaseoBloQ,  and  &i^jmmt  of  tiie  lot  owned 
by  him  [lot  No.  M  in  equue  8  of  ttw  cttr  of 
Charlotte],  with  all  the  Improvemaits  there- 
on, for  and  dnrtnc  the  tmn  of  hsr  natural 
life,  and  at  ber  death  said  real  estate  to  de- 
scend to  the  heirs  at  law  of  mJA  party  of  the 
first  part,"  the  plaiutUTs  father,  who  died  la 
1870.  The  widow  Is  stIU  living,  and  the 
[rialntur,  at  his  father's  death,  was,  and  stm 
la,  hta  oDiy  lielr  at  law.  The  widow  convey- 
ed h&e  interest  In  1893,  to  the  pialntUt,  wba 
In  1896,  conveyed  In  tnut  for  the  def^idant 
and  took  ber  notes  for  the  purchase  price. 
She  paid  a  part  uid  now  retasei  to  pay  the 
balance,  on  the  ground  that  the  plaintiff  can- 
not make  ber  a  good  title  during  the  lifetime 
of  the  vridow.  Tbe  only  question  is  whetbw 
tbe  estate  vested  In  the  ^aintlfl  at  Ida  fa- 
ther's death.  In  Rives  v.  Frtoie^  43  N.  C 
237,  there  was  a  bequest  to  tiie  widow  ftv 
life,  and  "after  bar  death  to  be  equally  divid- 
ed among  bis  lawful  heirs."  Held  a  Tested 
legacy  at  the  time  of  his  deatti.  In  Brlnson 
V.  Wharton,  Id.  80,  a  testator  beqaeattied  aO 
the  residue  to  Ills  wife  "dortog  her  wldow^ 
hood,  and,  when  she  marrlei^  then  ttiat  all 
tbe  r«aaalnlng-  prop^r^,  both  real  and  per- 
sonal, shall  be  equally  divided  between  his 


facts,  the  decision  was  the  same.   In  each 
of  the  above  cases  It  waa  a  conveyance  by 
devise,  and  It  was  held  that,  if  one  of  the 
heira  died  before  the  death  of  the  widow,  or 
the  happening  of  the  future  event,  his  or  her 
share  watt  to  hla  or  her  repreflentatlre,  and 
that  "after"  or  "upon"  the  deatii  of  the  wHe, 
or  the  Ube  expression,  does  not  make  a  con- 
tingency, bnt  merely  denotes  the  commence- 
ment of  the  remainder  In  point  of  enjoyment 
The  case  before  us  Is  not  a  conveyance,  but 
a  covenant,— marriage  contract,— evidently  for 
the  benefit  and  protection  of  the  wife  if  she 
should  become  a  widow.   Upon  the  death  of 
an  intestate  ancestor  the  title  to  his  estate 
descends  and  vests  at  once  In  his  heirs.  It 
cannot  stand  In  abeyance,  and  vest  in  fnturo, 
lilce  an  executory  devise.   Consider  an  estate 
with  a  condltloaal  UmitatioD.  The  title  passes 
at  once,  and  may  be  devested  by  the  bappen- 
iog  or  nonhappening  of  some  fature  event; 
but  this  can  (wly  take  place  when  so  ez- 
preeaed  or  cleariy  intended.  There  la  nothing 
in  this  agreement  (Exhibit  A)  Indicating  any 
Intention  that  the  estate,  which  vested  in  the 
plaintiff  by  his  father's  death,  should  be  de- 
feated by  the  death  of  the  widow.   We  are 
satisfied  that  8.  A.  Harrlat  Sr^  meant  that  his 
heir,  the  plaintiff,  or  heirs,  If  he  should  have 
other  children,  should  possess  and  enjoy  tba 
property  afta*  the  widow's  death,  and  that  he 
lid  not  me&a  to  divert  the  law  of  descent 
'vom  its  natural  course.   The  plaintKt's  estate 
Jierefore  vested  at  his  father's  death,  and  we 
iee  no  reason  why  he  cannot  glre  the  defend- 
int  a  good  title.  Affirmed. 


»RICE  &  LTICAS  CIDER  Sc.  VINEGAR  CO. 

V.  CARROLL. 
Supreme  Oonrt  of  North  Carolina.    May  2, 
1899.) 

KOTABIBB— FSBB— FBOTBSTB. 

Code,  {  3808,  providing  that  notaries'  fees 
)r  each  certificate  and  seal  shall  be  60  cents, 
oe»  not  aivly  to  protests,  section  3749,  as 
mended  by  Acts  c.  296,  providing  that 

notary  shall  be  allowed  25  cents  **for  aU  serv- 
es on  a  iKOtest." 

Appeal  from  superior  court.  Wake  coonty; 
rown,  Jndge. 

Action  by  the  Price  &  Lucas  Cider  &  Vlne- 
ir  Companj'  against  X  T>.  Carroll.  There 
as  a  Judgment  for  plaintiff  fw  less  than  the 
Ilef  demanded,  and  It  appeals.  Affirmed. 

r*  err  In  Bnsbee,  for  appellant  A.  J.  Felld, 
r  appellee. 

FXJE-CHES,  J.  The  defendant,  in  October, 
OS,  drew  and  forwarded  to  plaintiff  his 
eck.  on  the  Citizens*  National  Bank  of  Ra- 
gU  for  $15.  On  the  Zlst  of  October  this 
pcU.  was  duly  presented,  and  protested  for 
iipayment.   The  notary  public  charged  as 


public  for  said  protest  The  defendant  admits 
the  balance  claimed  to  be  due  on  the  check, 
but  denies  that  he  is  liable  for  f2.2S,  the 
amount  claimed  for  the  protest.  On  the  trial 
in  the  Justice's  court  the  plaintiff  recovered 
Judgment  for  the  full  amount  due  on  the 
check,  and  $2.29,  the  amount  tialmed  tot  the 
protest.  The  defendant  appealed  from  this 
Judgment  to  the  superiw  court,  where  the 
case  was  heard  upon  a  case  agreed,  the  facts 
being  Bu1>8tantlaUy  the  same  as  stated  above. 
The  superior  court  held  that  plaintiff  was  only 
entitled  to  recover  25  cents  as  a  fee  tot  the 
protest,  and  25  cents  for  an  lateroal  revenue 
stamp,  which  it  was  necessary  for  the  notary 
to  use  in  making  the  protest,  and  readied 
Judgment  accordingly  for  the  plaintiff,  from 
which  the  plalntJff  appealed  to  this  conrt. 

The  fees  of  notaries  public  are  created  and 
regulated  by  statute.  Sectlim  3749  of  the 
Code  fixed  the  fees  of  a  notary  puUlc  tot  aJl 
services  of  a  protest  at*  one  dollar.  But  Acta 
1S95,  c.  290,  amended  section  3749  by  striking 
out  "one  dollar"  and  inserting  "twenty-five 
cents"  instead  thereof.  It  Is  claimed  la  the 
brief  of  the  plaintiff  that  the  notary  is  allowed 
50  cents  under  section  3308  of  the  Code;  that 
the  act  of  1895  does  not  refer  to  nor  reneal 
this  section;  and  that  plaintiff  is  at  least  en- 
titled to  75  cents  for  the  protest,  25  cents 
for  the  Internal  revenue  stamp,  and  8  cents 
postage,  making  fl.08.  We  agree  with  the 
plaintiff  tiiat  the  act  of  1895  does  not  refer 
to  nor  repeal  section  8308  of  the  Code,  but  we 
do  not  agree  with  the  plaintiff  that  a  notary 
public  has  the  right  to  charge  50  cents,  or 
any  other  sum,  under  section  3308  of  the  Code, 
for  protest  s^vlces.  Hla  pay  for  this  service 
Is  fixed  by  section  3749  of  the  Code  as  amend- 
ed by  the  act  of  1806.  Section  3308  of  the 
Code  applies  to  other  services  rendered  by  a 
notary  public  than  those  for  protesting  a  paper 
for  nonpayment  or  nonacceptance.— such  as 
taking  the  acknowledgment  or  probate  of  a 
deed  or  other  legal  instrnment.  The  Judgmrait 
of  the  court  below  Is  affirmed.  Affirmed. 


STEVENS  et  al.  t.  SMATHERS. 
(Supreme  Gottrt  of  North  Carolina.    Ha^  2, 
1880.) 

ToBTs— RaicavAi.  or  MoaraAeBD  BuiLniHe— Tbzbd 
Pxasox*8  LuBiuTr. 
One  who  acQulescea  in  the  erection  of  a 

building  OB  his  land,  knowing  that  the  material 
had  been  removed  from  a  building  on  mort- 
gaged  premises,  is  liable  to  the  mortgagee  for 
Its  value. 

Appeal  from  superior  court,  Haywood  coun-< 
ty;  H(*e,  Judge. 

Action  by  Henry  B.  Stevens  and  others 
against  C.  L.  Smathers  and  another.  From  a 
Judgment  for  plaintiffs,  defendant  Smathers 
appeals.  Affirmed. 


Oeorge  A.  Sbnford,  for  appellees. 

CLA.RK,  J.  Tbe  plaintiff  had  a  mortgage 
on  a  house  and  lot  to  secure  a  debt  due  by  J. 
WUey  Shook.  The  latter  tore  down  the  house, 
removed  It,  and  re-erected  It  upon  the  land  of 
the  defendant  Smathers.  The  Jury  found  that 
the  house,  when  tora  down,  was  worth  $150, 
and  that  the  mortgaged  property  was  Impair- 
ed that  much  in  value  by  Its  removal;  The 
court  charged  the  Jury  (there  being  evidence 
to  sustain  the  charge)  that  If  the  removal  of 
the  house  to  the  land  of  defendant  Smathers 
was  with  his  imowledge  and  assent,  and  he 
knew,  before  It  was  rebuilt  on  his  land,  that 
It  had  been  taken  from  the  land  covered  by 
plaintiff's  mortgage,  bis  acquiescence  therein 
made  Smathers  responsible  for  the  value  of 
the  building.  In  this  there  was  no  error. 
Horton  V.  Henaley,  23  N.  13.  163.  We  were 
treated  to  an  argument  whether  the  lien  of 
plalntlfTa  mortgage  was  not  destroyed  by 
tearing  down  the  house  and  rebuilding  it  up- 
on Smather's  land.  But  this  Is  not  a  case  in 
which  the  lien  Is  sought  to  be  enforced  against 
the  removed  building,  as  In  Turner  v.  Mebane, 
110  N.  C.  418,  14  S.  E.  974,  where  the  house 
waa  bodily  rolled  across  tbe  road  upon  an- 
other tract.  Here  no  lien  Is  sought  to  be  en- 
forced against  the  buUdlog,  but  the  mort- 
gagee asks  a  personal  Judgment  against 
Smathers,  who  acquiesced  In  the  removed 
building  being  rebuilt  upon  his  own  land 
with  knowledge  that  it  had  been  taken  from 
premises  covered  by  plaintiff's  mortgage. 
The  court,  upon  the  verdict,  properly  rendered 
Judgment  against  Shook  for  the  balance  due 
on  the  mortgage  debt,  and  against  Smathera 
for  f  150,  the  value  of  the  removed  house,  and 
by  whose  removal  the  plaintiff's  security  had 
been  Impaired  to  that  amount;  payment  of 
said  9160  to  be  credited  on  tbe  mortgage 
debt  No  error. 


MEANS  T.  CAROLINA  CENT.  B.  CO. 

(Sapreme  Oonrt  of  North  Carolina.    May  6, 
1889.) 

RuLROADS  — Injubibs  TO  Passshobbs  —  Fabioht 
TbaIKB — NeCESBITT  of  CONDUOTOaS — Evi- 
DBRCB — Res  Obst^s— Hi.TBBUi.rrT. 

1.  It  waa  nogligence  for  a  railroad  company 
to  have  no  conductor  on  a  freight  train  having 
a  passenger  coach  attached,  where  it  carried  a 
good  many  passengers  at  ordinary  times,  and 
went  to  a  city  at  a  scheduled  time,  and  return- 
ed after  giving  the  passengers  a  few  honra' 
time  to  remain  in  the  city,  thereby  enabling 
them  to  reach  their  homes  on  the  same  day; 
the  object  of  the  pns»onger  coach  not  being 
simply  to  accommodate  the  public,  but  to  estab- 
lish a  passenger  business. 

2.  In  an  action  against  a  railroad  company 
for  the  death  of  a  passenger  occasioned  by  the 
absence  of  a  conductor,  a  declaration  of  the 
paueogO',  "Get  out  of  my  way;  I  want  to  get 


•1.  in  an  action  lor  tne  aeain  oi  a  puaentcer 
killed  on  a  freight  train  while  returning^  frocn 
the  engineer,  to  whom  he  had  given  his  tit^eu. 
to  a  passenger  coach,  evidence  that  the  ea- 

Sineer  would  have  stopped  the  train  if  he  had 
een  reqaested  to  do  bo  ia  immateriaL 

Appeal  from  superior  court,  Uechlenburs 
county;  Oreene,  Judge. 

Action  by  Maggie  Means,  admlDistrstrix 
against  the  Carolina  Central  Railroad  Goui- 
pany.  Judgment  for  defendant,  and  plaintiff 
appeals.  Berersed. 

Osborne,  Maxwdl  &  Keerans,  fiv  appellanL 
Burwell,  Walker  &  Gansler,  for  aiipeUee. 

MONTGOMERY,  J.  When  this  case  was 
here  at  February  term,  1898  (29  3.  B.  S39>,  a 
new  trial  was  ordered  because  of  an  error 
committed  by  his  honor  on  the  trial  below  io 
instructing  the  Jury  that  "It  is  the  duty  of  s 
railroad  company  to  have  a  conductor  wheo 
there  are  passengers,  and  it  is  negligeoce  noi 
to  have  one."  In  reference  to  that  instruc- 
tion we  said:  "The  rule  would  apply  where 
the  trains  are  passenger  trains,  or  whov  a 
considerable  part  of  the  train  was  for  the  ac- 
commodation of  [MLssengers,  and  the  passenger 
fare  would  be  a  considerable  part  of  the  in- 
ducement to  run  tbe  train.  But  where  the 
train  Is  a  freight  train,  with  a  passenger  car 
attached,  It  Is  a  fair  presumption  that  tbe 
passenger  coach  is  purely  for  the  accommoda- 
tion of  the  public;  and  we  cannot  say,  as  a 
matter  of  law,  that  it  would  be  negligence 
(nothhug  else  appearing)  in  a  railroad  company 
not  to  furnish  a  conductor  on  such  trains." 
In  tbe  case  as  it  was  made  up  for  this  court 
at  the  first  hearing,  nothing  appeared  as  to 
the  nature  or  de8tlnatl(m  of  the  train,  except 
that  It  was  one  which  consisted  of  an  engine 
and  eleven  cars,  Including  one  passenger 
coach  and  a  shanty  car,  and  that  it  left  Qiar- 
lotte  at  4  p.  m.  Nothing  was  said  of  the  ex- 
tent of  the  passenger  traffic.  We  thought  the 
charge  of  his  honor  too  broad  to  fit  the  facia 
of  that  case.  The  case  as  presented  now  has 
some  new  features,  and  Important  ones.  Tbe 
train,  a  local  one,  was  operated  betweoi  Char- 
lotte, by  Lincolnton  and  Shelby.  Its  schedule 
time  for  departure  from  Shdby  was  6  a.  nu 
and  for  arrival  at  Charlotte  10  a.  m.  It  left 
Charlotte  at  4  p.  m.  The  engineer  testified 
that  "at  ordinary  times  we  carried  a  good 
many  passengers."  It  Is  apparent,  from  the 
facts  above  stated,  that  In  the  running  of  that 
train  the  passenger  traffic  was  a  matter  of 
business  consideration  to  the  company;  that 
the  inducement  to  attach  the  passenger  coach 
was  not  simply  to  oblige  a  passenger  now  and 
then  who  might  wish  to  make  an  emerg»icy 
trip  or  to  visit  some  obscure  station,  but  to 
establish  a  passenger  business  by  a  acbednle 
so  arranged  as  to  enable  and  encourage  th<> 
people  along  the  route,  and  especially  those  in 
Shelby  and  IJncoInton,  to  visit  the  dty  of 
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ftrlotte  for  WTenl  hours,  and  vatont  to 
It  bcniies  at  a  reasonable  boar  on  the  night 
the  same  day;  and  that  the  result  was 
at  vaa  anticipated,— a  considerable  passen- 
bnslneas.  Hto  booor,  after  the  condinlon 
the  testimony,  was  of  opinion  that  the 
intlff  could  not  recover,  and,  upon  inthnat- 
so  mueik  to  the  plaintUTs  counsel,  the 
intur  mibmltted  to  a  nonsuit,  and  appealed. 
I  honor  thousht  the  case  as  developed  did 
differ  materially  from  the  case  as  brought 
on  the  first  trial.  We  thtailE,  however, 
t  there  was  a  substantial  difference  be- 
«n  the  two  cases  in  the  respects  pointed 
by  as.  It  was  the  dnty  of  defendant 
ipany  to  have  had  a  conductor  for  such  a 
u  as  that  of  the  defmdant's  was  shown  to 
e  been  by  the  undlq>uted  evidence,  and 
defendant  was  negligent  In  not  having 
vided  one.  ^uat  might  be  a  sufficient 
nr  to  manage  a  train  would  ordlnftriiy  be 
uestion  for  the  Jury;  bnt  irtiether  or  not  it 
legUgence  Id  a  railroad  company  not  to 
aish  a  conductor  in  a  case  like  the  one  be- 
!  the  court,  tbe  evidence  being  nndlapnted, 
it  be  a  question  of  law.  Tbe  conductor 
1  not  have  been  purdy  and  entirely  a  pas- 
ger  conductor.  A  fr^ht  conductor  might 
e  been  sufltdoit,  under  the  drcnmstances, 
lave  discharged  the  duties  of  a  passenger 
ductor  and  bis  own  at  the  same  time, 
ether  or  not  the  intestate's  death  was 
Bed,  without  his  fault,  by  the  ftUnre  of  de- 
lant  company  to  furnish  a  conductor,  is  a 
stlon  for  the  Jury,  under  proper  Instruc- 
s  as  to  the  law  fnnn  the  court 
here  were  only  two  ezceptions  on  pobits 
evidence.  The  plaintiff  was  permitted, 
r  the  objection  of  the  defoidan^  to  intra- 
e  a  declaration  or  statement  made  by  the 
state  while  he  was  hurriedly  going  from 
coach  at  tbe  rear  end  of  the  train  to  the 
Ine  in  firant  The  declaration  was.  "Get 
of  my  way;  I  want  to  get  to  Mr.  Hall 
<  engineer],  to  give  hUn  these  Uckets,  be- 
t  tbe  train  gets  too  fast"  The  evidence 
competent  as  a  part  of  the  res  gestie.  It 
I  contempOTaneons  with  the  main  subject, 
e  alleged  killing  of  the  Intestate  throogh 
negligence  of  the  defendant  It  was  made 
lout  forethought  or  design,  and  it  helped 
xplain  the  main  fact  In  the  case.  Outer 
luchannon,  3  Ga.  613;  21  Am.  &  Bug.  Bnc. 
r,  p.  99;  Best,  Bv.  MO.  The  declaration 
be  Intestate  was  the  natanU  and  Inartffi- 
concomitant  of  a  probable  act  which  itself 
a  part  of  tbe  res  gestes.  Hmitsr  r.  State, 
<f.  J.  Law,  54a 

be  defendant  off»ed  to  show  by  the  en- 
er  that  be  would  have  stopped  tbe  train 
rder  that  the  Intestete  m^t  liave  retum- 
0  the  coach,  U  he  had  been  so  requested  to 

We  do  not  see  how  the  evidence  was 
exlaJt  as  the  case  was  tbesa  constituted, 

it  should  not  have  been  admitted,  for  it 
w  no  light  nptm  tbe  matter.   There  was 
T  in  the  ruling  of  his  honor,  and  there 
It  be  a  new  trlaL 
82  S.E.-ei 


STATB  T.  DIXON  et  aL,  OommissioDns. 
(Sivrune  Oonrt  of  North  Ganriina.    May  10, 

1899.) 

TowxB— OoioasBioiaBB— Ddtt  to  Rspub  BTBsns 
—DnoasnoN— iKDionnura. 

1.  Failure  of  the  town  commissioners  to  keep 
streets  in  repair,  as  reQuired  by  Code,  §  3803, 
is  an  indictable  ofifeuse,  though  the  Code  allows 
a  wide  discretion  as  to  the  manner  and  extent 
of  the  repairs. 

2.  An  indictment  charging  town  commission- 
ers with  (ailing,  refusing,  and  neglecting  to 
have  a  certain  street  worked  out  and  kept  in 
proper  repair,  is  sufflci«it  under  Code,  i  3803, 
requiring  them  to  prOTide  for  keeping  the 
streets  in  prt^er  repair. 

Appeal  from  superior  court  Burke  county; 
Starbuek,  Judge. 

One  Dixon  and  otiiers,  conunlssionere  ot  tbe 
town  ftf  Morganton,  were  Indicted  for  neglect 
of  official  duty,  and  fnxn  an  order  quashing 
the  Indictment  the  state  appeals.  Reversed. 

The  Attorney  General,  for  the  State.  S.  J. 
Brvhi,  for  appellees. 


DOUGLAS,  J.  This  is  a  criminal  action, 
founded  upon  a  bill  of  Indictment  charging 
that  tbe  defendants,  "commissioners  of  the 
town  of  Morganton,"  on  the  let  day  of  May, 
1887,  "unlawfuUy  and  willfully  did  fall,  refuse, 
and  neglect  to  have  the  road  leading  from  the 
depot  to  Hunting  creek  worked  out  and  kei>t 
In  proper  repair;  the  same  being  a  public  road 
or  street,  and  within  the  corporate  limits  of 
the  town  of  Morganton."  The  defendante 
moved  to  quash  the  bill,  which  motion  was 
granted,  and  the  state  appealed. 

The  groimd  of  the  motion  does  not  appear 
Id  the  record,  but  Is  thus  stated  in  the  brief  of 
defendants'  counsel:  "The  Indictment  does  not 
charge  any  criminal  offense.  It  was  not  the 
duty  of  tbe  defendants  to  work  the  streets  of 
the  town  of  wlilch  they  were  commissioners, 
nor  does  any  statute  provide  that  they  shall 
hare  the  same  worked.  Their  duty  Is  dischar- 
ged when  they  provide  for  keeping  In  proper 
repair  the  streets  of  the  town."  We  are  aware 
that  there  are  many  cases  holding,  in  sub- 
stance, that  It  Is  not  the  duty  of  the  town  com- 
missioners personally  to  work  the  streets,  and 
that  an  Indictment,  to  be  valid,  must  distinctly 
state  the  neglect  or  violation  of  some  public 
duty;  but  we  do  not  understand  these  cases 
to  tiold  that  there  Is  no  duty  whatever  Im- 
posed upon  such  officers  of  keeping  the  pub- 
lic streets  In  such  reasonable  repair  as  is  de- 
manded by  the  public  safety  and  conveni- 
ence Section  3S03  of  tbe  Code  provides  that 
"they  Shan  provide  for  keeping  In  proper  re- 
pair the  streets  and  bridges  In  the  town.  In 
tbe  manner  and  to  the  extent  they  may  deem 
best"  Surely,  this  seetlcui  Imposes  some  dnty 
In  relation  to  the  repair  of  streets;  and,  while 
it  allows  a  wide  discretion,  we  do  not  think 
that  such  discretion  extends  to  tbe  entire  neg- 
lect of  the  duty  Imposed.  We  know  that  one 
of  the  principal  duties  of  a  municipal  corpora- 
tion Is  the  ^per  mabitenance  of  Ite  streets, 
and  for  a  neglect  of  this  dnty  the  corppration 
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Large  sums  ot  moaey  m  annually  collected  In 
taxes,  and  ap^prlated  to  the  maintenance 
and  Improreinmt  of  tho  pobUc  streets.  Can  It 
be  possible  that  men  holding  rcBponslble  mu- 
nicipal offices,  and  disbursing  large  Bums  of 
public  money,  bare  no  legal  duties  wbatBoever 
imposed  upon  them  by  virtue  of  tbdr  aOica;  or, 
If  taaTlDff  sudi  duties,  that  tbey  are  in  no  way 
responsible  for  their  faithful  performance?  It 
is  a  general  rule  that  all  public  officers,  with 
some  few  wellrrecognlsed  exceptions,  aie  lia- 
ble to  Indlctmoit  for  neglect  of  duty.  Blah. 
Cr.  haw,  1 459,  s^s:  "Any  act  or  omission  In 
disobedience  of  official  duty  by  one  who  has  ac- 
cq>ted  pnbUc  office  is,  when  of  pubUc  con- 
cern. In  general,  punishable  as  a  crimes" 
Mechem,  Pub  OfC.  IS  1032, 1025;  Throop^  Pub. 
Off.  H  865, 856;  19  Am.  it  Sng.  Rdc.  Law,  608; 
State  T.  Hatch.  116  N.  G.  1003.  21  &  B.  430. 
As  we  are  of  the  opinion  that  It  is  the  duty 
of  munlclial  officers  to  cause  the  public  streets 
to  be  kept  in  proper  repair,  we  see  no  reason 
why  Qiey  should  not  be  held  criminally  liable 
for  Its  n^lect,  as  for  the  neglect  of  any  other 
public  duty. 

We  think  the  indictment  sufficient  de- 
scribes the  offense  as  neglecting  to  ke^  a  pub- 
lic street  In  propet  repair.  What  Is  proper  re- 
pair would  depend  largely  upon  drcumstan- 
cea,— such  as  the  aixe  of  the  town,  and  Its 
araU^de  fends,  the  character  and  location  of 
the  street,  and  the  amount  of  travel  thereon; 
but  Ibat  question  Is  not  now  before  us.  As 
we  see  no  reason  why  town  commisslonws 
should  be  ex»i^t  from  the  general  responsl- 
billty  of  public  officers,  the  Judgment  of  the 
court  below  quashing  the  Indictment  must  be 
reversed.  Rerersed. 


BTATB  V.  LUCAS. 
(Snpreme  Orart  of  North  CaroHna.    Hay  % 

1809.) 

Bommpn— pBOBwe— TaiAi^WwxBDBM  Yn- 
Dio-^IirsTscoTioira. 

1.  On  a  trial  far  raotder  the  stata  eanast  be 

compelled  to  pnt  all  of  the  witnesses  it  has 

sworn  upon  the  stand. 

2.  The  foreman  of  the  jury,  In  answer  to  a 
qaestkm  hr  the  clerk,  returned  a  verdict  of 
'  gaiitj  of  murder."  On  beins  asked  the 
judee  whether  the  jurr  found  the  prisoner 

fuilt7  of  murder  In  tne  first  or  second  degree, 
e  responded,  "In  th*  first  degree."  The  clerk 
tbea  asked,  "So  say  you  all?"  and  the  jurois 
responded  in  the  afflrmative,  and  the  verdfcct 
was  so  recorded.  The  priaoner  and  hU  coun- 
sel were  present,  and  made  no  objection.  Hdd, 
that  the  verdict  would  be  upheld. 

3.  Accused  weut  towards  au  office,  where  de- 
ceased was  standing  in  the  door,  tallung, 
stopped  and  talked,  went  past,  turned,  and  came 
towards  the  door,  and  pnlled  out  his  pistol. 
Deceased  ran,  and  he  pursued  htm.  He  shot 
once  before  deceased  got  out  of  the  office, 
which  was  more  than  100  feet  long,  and  twice 
after  he  got  out  of  the  office  and  was  still  run- 
ning. Before  the  sbootiog  he  had  said  be 
shaald  kill  decceaedt  and  after  the  shootimg  he 


slaughter  would  not  be  justified. 

4.  On  a  trial  for  murder,  where  the  killias 
with  a  deadly  weapon  Is  proved  and  admitted, 
and  accused  falls  to  prove  facts  In  extenuation 
or  excuse  by  his  own  or  the  state's  eridence. 
the  only  qaeation  for  the  jury  is  whether  he  is 
guilty  of  murder  In  the  first  or  second  decree. 

Appeal  from  superior  court  QuSford  coun- 
ty; 'nmberlake,  Judge. 

Samuel  Lucas  was  convicted  of  mnrder  In 
the  first  degree,  and  he  appeals.  Affirmed. 

The  Attorney  General,  for  the  State. 

WRIJHBB,  J.  Tbis  Is  an  indictment  for 
murder,  and  the  verdict  of  the  jury  ia^  ••Guilty 
ot  murder  In  the  first  degree."  From  the  evi- 
dence In  the  case,  It  was  a  shocldng  affair,  a 
dellb^ate  and  cruel  murder.  The  evidence 
tends  to  prove  that  the  prfsoner,  a  short  time 
before  he  sbot  the  deceased  at  the  Piedmont 
House,  aald,  "Fli  klU  the  son  of  a  bitch;" 
that  he  and  we  Dunndi  came  towards  tbe 
express  office,  where  the  deceased  was  stand- 
ing In  the  door,  talking  to  Collins,  the  ^ireas 
agent,  stoi^ied  and  talked,  went  past  the  door 
where  the  deceased  was  standing,  stopped  and 
talked,  went  towards  the  center  <^  the  street 
tlwn  taraed,  and  came  towards  the  door  where 
the  deceased  was  standing,  with  his  hand  la 
his  trip  pocket,  and,  just  before  reaching  the 
dftor.  be  pulled  his  band  out  of  bis  pocket,  wHb 
his  pMoI  In  It:  that  deceased  ran;  the  pris- 
oner ran  after  bim.  and  diot  once  bef ate  the 
deceased  got  out  of  the  officer  wbldi  Is  more 
than  100  teet  In  length;  that  he  shot  twice 
more  after  the  deceased  got  out  of  the  bouse, 
and  while  deceased  was  stlU  nnuitaig.  The 
second  fire  was  probal^  the  fatal  shet,  as 
the  deceased  was  se«i  to  throw  up  Us  bands 
to  his  back,  and  hoSA  It  at  the  iriace-  of  tiie 
wound.  The  deceased  died  that  m^t,  and 
Dr.  BatUe  testMed  Aat  he  died  ot  that  w«iaid. 
Hie  prlscner  saJd  he  Intoided  to  kHI  the  de- 
ceased, bat  WBS  afraid  he  had  not  d<me  ao: 
that  he  went  to  get  his  own  pistol,  a  Smith  & 
Wesson,  and,  had  he  got  It,  there  wmM  have 
be«  no  nrnnlng.  But  w«  will  not  poraoe  this 
line  of-tboaght  further,  as  It  wm  admitted  on 
the  trial  and  the  a^umest  of  the  case  that 
the  prisoner  shot  and  fcffied  the  deceased. 
While  there  are  several  exceptions,  there  are 
none  to  the  erfdene^  aad  oaae  to  hie  boMr's 
charge  applying  to  the  first  and  secosd  de- 
gree* ot  murder,  under  the  statute  of  1SB3. 

The  iwlsoner  Introduced  no  evidenee.  and 
the  state  <doaed  wttheut  putting  all  the  wit- 
nesses It  had  swwn  upon  the  stand.  The 
prisoner  Insisted  the  state  ^idd  put 
them  on  the  stand,  and  asked  fate  honor  so  to 
mle.  The  court  decBned  to  da  this,  aayins 
that  the  solicitor  wooHl  be  allowed  to  nsanaie^ 
Ae  case  In  his  own  way,  so  that  he  observed 
the  law  and  ntfe*  of  praettee.  To  this  ttk- 
prlasner  SKeef*sd,  This  eKcpdon  cannot  bp 
anstalned.    State  t.  Martta,  3«  X.  a  101: 
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e  T.  Smallwood.  75  M.  a  KM;  State  r. 
ter,  82  K.  0.  602. 

lien  the  Jury  came  Into  ctiurt  to  return 
r  vndict,  the  foronan,  being  asked  by  the 
£,  reeponded.  "Guilty  of  mnrder."  The 
;e  asked  whether  they  found  the  prisoner 
ty  of  murder  In  the  first  or  second  de- 
t,  when  the  foreman  responded.  "In  the 
degree."  The  clerk  then  asked,  "So  say 
all?"  and  they  responded  In  the  affirma- 
,  and  the  verdict  was  so  recorded.  This 
1  done  In  open  court,  In  the  presence  of  the 
oner  and  his  cotfusel,  and  no  objection 
le  at  the  time.  If  ttiere  was  any  doubt 
at  the  matter  In  the  minds  of  the  prison- 
counsel,  they  might  hare  had  the  Jury 
ed;  but  this  was  not  asked  for.  It  seems 
8  that  the  action  of  the  court  was  entirely 
ler.  It  was  Its  duty  to  see  that  the  proper 
-y  should  be  made  of  the  finding  of  the 
\  This  ezcepLion  cannot  be  sustained, 
nothcr  ground  of  error  assigned  by  the 
oner  Is  that  the  court  did  not  charge  and 
.aln  the  law  witii  regard  to  manslaughter, 
court  charged  that  th^  was  no  eTldence 
he  case  making  the  killing  manslaughter, 
e  was  correct  in  this.  It  would  have  been 
only  ns^ees,  but,  as  It  seems  to  ns,  out 
place,  to  have  charged  tiie  Jury  upon  a 
losltlon  of  law  tiiat  there  was  no  erldenoe 
lustaln.  And  we  entirely  approve  of  the 
-ge  of  the  court  that  then  was  no  erl- 
^e  In  the  case  to  authorize  the  Jury  In  flnd- 
a  verdict  ot  manslaughter.  This  excep- 
cannot  be  sustained. 

nother  ground  assigned  as  error  Is  that 
court  Instructed  the  Jury  that,  the  killing 
1  a  deadly  weapon  being  shown  and  ad- 
Gd,  and  the  iwlsoDer  having  taUed  to  staow 
thing  In  extenuation  or  ezcose  by  bis  own 
he  state's  evidence,  the  only  question  for 
n  was  whether  It  was  murder  In  tiie  first 
lecond  degree.  This  Instructltm  was  cor- 
,  and  In  accordance  with  tha  decisions  of 
court  State  v.  lihyne  (at  this  term)  88  S. 
28. 

■  this  Is  an  Issue  of  Ilf6  and  death,  we 
s  carefully  examined  all  t2ie  exceptkms 
assignments  of  error  in  ttie  case,  and 
no  error.  The  Judgment  of  the  court  be- 
must  be  affirmed.  Affirmed. 


WTLLIAMSON  v.  COCKIL 

>reme  Court  of  North  Carolina.    May  ti, 
1889.) 

ixMST  BT  DniAUiir— yAOA.Tioii— Ctavios  ov 
pEooasB— FaoviNoa  or  ConxT. 

Where  an  ofScer,  meeting  a  defendant,  tells 
be  has  a  Bummons  for  him,  and  defendant 
the  name  of  plaintiff  on  the  paper,  and  says 
.HOWS  all  about  it,  he  waives  his  right  to  have 
Bommons  read  to  him  as  provided  by  Code,  S 

One  sned  as  administrator  and  Individually, 
>,  when  the  Bunmions  is  shown  to  bim,  says 
mows  all  aboat  It,  walks  away  frum  the  offl- 
before  It  Is  read  to  him,  and,  Buis)OBing  he 


is  Boed  only  as  administratoc,  makes  n*  deCtnae, 
cannot  have  a  default  judgment  set  aside. 

3.  What  constttuteB  service  of  process,  and 
whether,  upon  a  given  state  of  facts,  service  has 
been  du^  made,  is  a  question  for  the  coaxt. 

Appeal  from  superior  court.  Buncombe 

county;  Starbuck,  Judge. 

Action  by  B.  Williamson,  as  trustee,  against 
W.  J.  Cocke,  as  administrator  of  W.  M.  Cocke, 
Jr.,  and  Individually.  A  Judgment  by  default 
was  set  aside,  and  plaintiff  appeals.  Re- 
versed. 

Davidson  &  Jones,  3.  W.  Swnmers,  and  Geo. 
A.  Shuford,  for  appellant  Menlmon  &  Ifler- 
rlmon  and  Carter  &  Weaver,  for  appdiee. 

FAIBCLOTH,  O.  J.  The  summons  In  this 
case  was  Issued  against  W.  J.  Cocke,  adminis- 
trator of  W.  M.  Cocke,  Jr.,  and  W.  J.  Cocke 
Individually.  The  d^uty  dieriff  returned  the 
summons  with  this  Indorsement:  'Served 
February  16, 1808,  by  reading  the  within  sum- 
mons to  W.  J.  Cocke,  adm'r  of  W.  M.  Cocke. 
Jr.,  and  W.  J.  Cocke  Individually."  The  de- 
fendant did  not  answer  or  appear  In  court 
and  for  want  of  an  answer  a  Judgment  was 
entered.  On  notice  and  motion  of  defendant 
the  said  Judgment  was  set  aside,  and  the 
plaintiff  appealed. 

His  honor,  after  heating  affidavits,  found  as 
facts:  "That  at  some  time  the  defendant  was 
accosted  by  said  Greenwood  [deputy  sheriff] 
on  West  Conrt-House  Square,  in  the  city  of 
Asheville,  and  near  the  entrance  to  the  office 
of  Dr.  G.  V.  Reynolds,  and  told  by  said 
Greenwood  that  he  had  a  summons  for  him. 
The  defendant  waa  ascauUng  the  stairway 
which  leads  to  the  office  of  Dr.  Reynolds,  and 
looked  back,  and  upon  a  paper  In  the  hands 
of  said  Greenwood  sawthenameotW.B.  Wil- 
liamson, trustee  [the  plaintiff,  and  said,  'Wdl, 
I  know  an  about  that'  and  turned  Immediate- 
ly and  walked  up  the  stairway,  and  saw  iio> 
more  of  said  Greenwood."  That  he  bdieveA 
at  the  time  that  the  anmmons  waa  against  hlub 
as  administrator  of  W.  M.  Cocke,  Jr.,  and  had 
no  Idea  that  he  had  been  sued  individually, 
and  that  the  deputy  dM  not  so  infwm  hjm, 
by  reading  the  summons,  or  otherwise.  Do 
these  facts,  found  by  his  honor,  constltDte 
cause  for  setting  aside  the  Judgment  de- 
fault? The  Judgment  was  regularly  entend 
on  a  duly-verified  complaint  The  Oode  (aee- 
tkm  214)  reqolxes  tiie  aunmuHui  to  be  sorved 
by  reading  the  same  to  the  party  named  aa 
defendant  The  return  of  the  aherUf  is  prima 
facie  service,  subject  to  be  overcome  by  i»oof 
of  the  facts.  Ulller  t.  Powers.  U7  N.  C  218» 
23  S.  B.  182;  Strayhom  v.  Blalock,  82  N.  a 
292.  When  the  sheriff  Informed  defendant 
that  he  had  a  smnmons  for  him,  and  defend- 
ant looked  at  It  enough  to  see  the  name  of  the- 
plaintiff,  trustee,  and  said,  "Well,  I  know  aU 
about  that"  and  Immedlatdy  departed  fMos 
the  sheriff,  It  la  clear  that  he  tiected  to  mtve 
his  right  to  have  the  summons  read  to  blm 
the  offloor,  as  be  had  a  right  to  do.  It  was 
then  defendant's  duty  to  att»d  conpt  and 
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nlflhed  all  pn^v  Infonnatioii,  and  thla  case, 
on  the  matter  now  presented,  wonld  not  be 
here.  The  failure  to  attend  to  that  duty  was 
negligence.  Such  negUgrace  frequently  oc- 
curs by  Inattention  by  suitors  Jn  court  This 
negligence  cannot  be  bsHA  a  suflicdent  ground 
fnr  setting  aside  a  r^ular  Jndgmoit  entered 
up  In  consequence  <a  Inattention  on  the  part 
of  defendant  to  an  tuvortant  du^.  The 
courts  must  proceed  with  buahiess  In  a  rea- 
sonable way,  or  forfeit  their  usefnlnesa  to  the 
public.  The  fact  that  defendant  supposed 
and  beUered  that  the  action  was  against  btan 
as  administrator,  and  not  Indivldoally,  Is  not 
such  excusal^  neglect  aa  entitles  him  to  re- 
lief. He  would  have  known  otherwise  by 
limply  discharging  his  own  duty.  White 
Snow,  71  N.  C.  232. 

What  constitutes  service  of  process,  and 
whether,  upon  a  given  state  of  facta,  service 
has  been  duly  made,  Is  a  question  for  the 
court  We  hold,  upon  the  case  before  ns,  that 
the  court* B  conclusion  was  a  mlaapprehentfon 
of  the  law.  Reversed. 


HARBISON  et  al.  t.  HALU 
(Supreme  Court  of  North  CaroIlnA.    May  6, 

1899.) 

Btidbncb — AooouNT  Books — 'PA.min, 
Id  an  action  for  goods  sold,  where  the  de- 
fense is  payment  plaintiff  mas  show  by  his  book- 
keeper, in  corroboration  of  bis  own  teetimooy. 
tbut  the  amount  bns  not  been  paid,  his  usase  m 
regard  to  his  system  ot  entries  in  his  books,  when 
checks  and  money  bave  been  received,  and  that 
the  books  fail  to  show  any  evidence  of  luiymeat. 

Appeal  from  superior  court  GrauTlIle  coun- 
ty; Timberlake,  Judge.  . 

Action  by  Harbison  &  Gathright  against  J. 
S.  Hall.  From  judgment  in  favor  of  defend- 
ant plaintiffs  appeal.  Reversed. 

H.  M.  Shaw,  for  appellants.  Edwards  A 
Boyster  and  J.  B.  Batchelw,  for  apprtlea 

TAIRGLOTH,  G.  J.  Actlcm  for  goods  sold 
and  delivered.  Plea,  payment.  The  defend- 
ant  testified  that  he  had  paid  the  entire  ac> 
count  One  of  the  plaintiffs  testified  that 
the  account  had  not  been  paid.  The  plain* 
tiffs  then  <^ered  to  show  by  their  cashier  and 
bookkeeper,  In  corroboration  of  their  testi- 
mony, the  custom  of  the  firm  In  regard  to 
their  system  of  entries  in  their  books  wben 
checks  and  moneys,  etc.,  were  received,  and 
that  an  Investigation  of  the  boolis  failed  to 
show  any  evidence  of  payment  by  the  de- 
fendant This  evidence  was  excluded  by  the 
court  and  the  plahitlffs  excepted  and  a[>- 
pealed. 

There  is  errw.  The  evidence  was  compe- 
tent In  sni^rt  of  the  positive  testimony  of 
the  plaintiffs.  These  were  drcnmstances 
showing  the  business  methods  and  usages  of 


83  N.  a  877;  Vaughan  v.  Railroad  Co..  03  X. 
a  11;  1  Oreenl.  Ev.  (1890)  »  UQ,  lift. 
Hrror* 


SIBLEY  et  al.  v.  QILMEB. 

(Supreme  Court  of  North  Carolina.   May  5. 

1890.) 

Sjllbs — Chaboib  oh  Books— HUSB1.HD  Am  Wm 
— Ihplibd  Aqinot  or  Wm—EviDsiiCT— 
RBTO01.TIOK— SBPAaA.rioii— NoTica. 

1.  A  husband,  without  objection,  paying  from 
time  to  time  for  merdiandlse  purchased  from  m 
certain  person  by  bis  wife,  impliedly  anthoriaes 
her  to  purchase  other  goods  as  his  agent  and 
such  agency  continues  until  such  person  ia  no- 
tified of  Its  termination. 

2.  That  a  seller  entered  charges  ob  his  books 
against  a  wife  for  goods  purchased  by  her  as 
her  busband's  agent  did  not  thereby  make  the 
contract  to  pay  for  the  goods  thnt  of  the  wife. 
and  void,  where  the  whole  transaction  showed 
the  credit  given  to  the  husband. 

3.  A  wife's  authority  to  purcbase  goods  of  a 
certain  person  as  her  basband's  agent  is  noc 
revoked  by  their  separation,  in  the  absence  of 
notice  to  sucb  person  of  the  separation. 

4.  Notice  thereof  is  not  given  merely  by  the 
fact  that  the  separation  is  generally  known  in 
the  dty  where  the  hnslMind  resides,  where  tte 
seller  resides  in  a  different  city 

Douglas,  J.,  diBsenting. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Robinson,  Judge. 

Action  by  Sibley,  Lindsay  &  Carr  against 
E.  L.  Gilmer.  Judgment  for  defendant  and 
plaintiffs  appeaL  Revised. 

A.  If.  Scales,  for  appellants.  Bynvm  A  Tay- 
lor, for  app^Uee. 

MONTGOMERY,  J.  The  only  questlui  pre- 
sented In  this  case  Is:  Is  tbe  husband  liable 
for  the  price  of  goods  (ladies'  apparel),  not  nec- 
essaries, sold  to  his  wife,  after  separation,  by 
one  who  had.  previous  to  the  separation,  sokl 
to  her,  on  credit  at  various  times,  goods 
which  were  afterwards  paid  for  by  the  hm- 
band;  the  seller  having  t>een  Ignorant  of  the 
separation  at  the  time  of  the  last  sale?  What 
constitutes  "necessaries,"  and  what  are  tbe 
nature  and  extent  of  the  hnsband's  liability 
for  "necessaries"  furnished  to  his  wife,  ^ther 
vrtille  they  are  living  together  or  Uvli^  apart 
tiiough  discussed  at  length  on  the  argument 
here,  are  not  matters  necessary  to  be  consider- 
ed the  court  In  the  case  on  appeal  It  ap- 
pears that  the  plaintiffs  on  the  trial  below 
abandoned  the  connt  for  necessaries,  and  re- 
lied upon  the  agency  of  tbe  wife.  His  honor 
instructed  the  Jury  that.  If  they  believed  tbe 
evidence,  to  answer  the  Issue,  "Is  the  defend- 
ant Indebted  to  the  plsJnUffs,  and.  If  so.  In 
wbat  sum?"  "Nothing."  The  defendant's 
wife  had,  before  their  separation,  bought 
goods  from  the  plalntlCb  In  New  York  City, 
and  tbey  had  sent  out  monthly  statements  of 
account  thacetot  to  the  defendant  at  bis  home 
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Greensboro,  N.  G.  He  never  made  objefr 
to  tbe  course  of  bis  wife,  and  tbe  hiu- 
il  paSd  some  of  tbe  bills  by  ble  personal 
;ks.  After  the  separation,  the  plaintiffs 
other  goods  to  the  defendant's  wife,  the 
s  of  which  this  action  was  brought  to  re- 
T,  the  plaintiffs  having  no  notice  of  the 
.ration,  although  It  was  known  generally 
I'orth  Carolina,  and  at  Greensboro,  where 
defendant  resided.  A  bosband  can  make 
n-ife  his  agent,  and  he  will  be  bound  for 
acts  by  the  same  ndes  of  law  as  would 
ail  in  the  case  of  any  oth«  agency,  and 
agency  may  be  express  or  Implied,  as  In 
r  cases.  Schoaler,  Dom  Rel.  f  72;  Story, 
S  7;  Mecbem,  Ag.  {  62;  Webster  v.  Laws, 
r.  C.  224.  That  being  tbe  true  statement 
be  law,  we  are  of  tbe  opinion  that  upon 
facts  In  this  case  tbe  Instruction  of  bis 
>r  was  erroneous.  Tbe  matter  is  one  en- 
y  of  agency  in  general,  and  the  agency 
'Ing  out  of  tbe  relation  of  husband  and 
by  operation  of  law  Is  not  tbe  question 
Ived.  The  defendant,  by  bis  course  of  ac- 
icence  In  the  dealings  between  the  plaln- 
and  his  wife,  and  by  his  payment  of  tbe 
unts,  held  his  wife  out  to  the  plaintiffs 
apowered  and  authorised  by  falm  to  make 
bases  of  goods  from  them,  and  such  an 
cy  by  Implication  Is  as  binding  as  If  he 
expressly  authorized  her  to  buy  tbe  goods 
As  account.  Tbe  implied  agency  baring 
been  established,  the  plaintiffs  had  a  right 
-esume  that  the  authority  would  be  con- 
•d  until  they  had  reason  to  know  that  it 
been  discontinued.  Gowell  t.  Phillips  (R. 

0  Atl.  033;  Story,  Ag.  {  470;  1  Am.  & 
Enc.  Law,  p.  1230,  and  cases  there  cited, 
le  main  contentions  of  tbe  defendant 

First,  that  the  purchase  of  the  goods 
redlt  was  the  contract  of  the  wife  her- 
and  therefore  void,  and,  as  a  corollary, 
tbe  defendant  husband  could  not  ratify 
itract  Told  and  against  public  policy;  see- 
that  the  wife's  implied  authority  from  the 
and  to  purchase  the  goods  from  the  plaln- 
If  it  ever  existed,  was  revoked  by  the  sep- 
oD,  by  force  of  law,  as  in  case  of  tbe 

1  of  a  principal;  and,  third,  that  If  there 
existed  an  Implied  agency  between  the 
idant  and  his  wife,  the  plalntlflFs  had  no- 
3f  its  revocation  by  reason  of  the  fact 
the  separation  was  generally  known  in 
□sboro,  where  the  defendant  resided.  We 
.  that,  although  the  goods  were  charged 
le  books  of  tbe  plaintiffs  to  tbe  wife,  the 
e  transaction  showed  that  the  credit  was 
ided  to  tbe  defendant;  and  the  manner 
hich  they  were  chained  could  not  affect 
ability,  especially  as  monthly  statements  of 
uccount  were  sent  to  tbe  defendant,  some 
tilch  he  paid  by  his  personal  checks,  wltb- 
ven  a  word  of  objection  or  protest  to  tbe 
lasM  by  his  wife.  In  siqpport  of  the  wc> 


ond  mentioned  contention  of  tbe  defendant  bis 
counsel  cited  tbe  case  of  Pool  v.  Everton,  50 
N.  C.  241.  In  that  case  the  husband  and  the 
wife  were  living  apart,  and  the  plaintiff,  a 
physician,  attended  her  In  a  case  of  sickness. 
A  public  notice  by  advertisement  had  been 
given  by  the  husband  of  the  separation,  and 
that  he  would  not  be  liable  for  her  debts,  and 
tbe  plaintiff  was  aware  of  such  notice  having 
been  given  at  the  time  he  rendered  the  s^r- 
Ice.  The  court  held  there  that  the  plaintiff 
could  not  recover  on  the  ground  that  he  bad 
not  shown  that  the  wife  had  good  cause  of 
separation.  Tbe  question  there  was  not  one  of 
general  agency,  but  one  of  operation  of  law; 
i.  e.  the  liability  of  tbe  husband  for  neces- 
saries, the  husband  and  the  wife  living  apart. 
Tbe  court  said,  among  other  things,  that  a 
married  woman  could  make  a  contract  for  her 
husband  that  would  bind  him,  and  that  the 
agency  might  be  constituted  either  by  express 
authority  or  by  implication.  T^e  defendant's 
reliance  is  upon  the  following  language  used 
by  tbe  court  in  that  case:  "But  this  implica- 
tion of  agency  can  only  be  made  while  tbe 
parties  continue  to  live  together.  If  they  sep- 
arate, and  lire  apart,  tbe  idea  of  an  implied 
agency  is  out  of  the  question.  Tbe  effect  of 
the  notice  [such  as  was  given  in  this  case]  Is 
merely  to  Inform  tbe  public  of  the  fact  of  tbe 
separation,  which  operates  as  a  revocation  of 
any  Implied  agency  that  existed  while  they  liv- 
ed tt^etber."  The  language  of  the  eminent 
Judge  who  wrote  the  opinion  in  that  case  may 
not  convey  as  clear  a  meaning  as  usually  char- 
acterized his  opinions,  but  we  think  the  rea- 
sonable construction  of  his  words  must  be 
that.  In  cases  where  husband  and  wife  bad 
separated,  no  notice  of  sqiaratioD  need  be 
given  to  prevent  his  liability  for  debts  con- 
tracted by  tbe  wife  during  the  separation,— 
even  for  necessaries;  the  law  being  that,  if 
the  separation  was  without  good  cause  on  the 
part  of  the  wife,  her  debt  contracted,  even  for 
necessaries,  was  not  only  not  binding  on  the 
husband,  but  such  creditors  made  themselves 
liable  to  the  husband  in  an  action  for  damages 
for  extending  such  credit  And  we  think  that 
while  there  may  be  some  confusion  about  the 
lai^age  In  the  last  sentence  of  the  extract 
from  that  opinion,  tbe  meaning  was  that  the 
notice  given  In  that  case  could  only  affect  such 
creditors  as  had  been,  before  the  separation, 
dealing  with  the  wife  as  agent  by  implication 
of  the  husband  In  respect  to  matters  not  strict- 
ly to  be  classed  as  necessaries  for  the  support 
of  the  family.  We  think  the  court  had  In 
mind  just  such  agencies  as  the  one  we  are 
treating  in  this  case  as  the  ones  to  t>e  affected 
by  tbe  notice.  There  was  error  In  the  Instruc- 
tion given  by  bis  honor*  and  ttum  nnut  IM  a 
new  trial.  New  trial. 

DOUGLAS.  dlBKDta. 
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suhrbmob — conbaht  to  nonsoit — di8obbtiok— 
Bbtibw. 

JL  Under  Ck>de,  S  423.  pioTiding  that  either 
party  to  a  reference  may  move  to  review  the 
referee's  report,  and  set  a«de,  modify,  or  con- 
firm the  Banw  m  whole  or  in  pert,  and  no  jndg- 
Hcnt  shall  be  entered  on  anr  reference  ezcott 
by  the  jodse'a  order,  It  is  discretionary  with  the 
court  whetner  or  not  to  set  aside  a  nonsnit  con- 
sented  to  before  a  referee. 

2.  A  roiing  of  tbe  court  ander  its  discretionary 
antboritr  under  Code.  S  423,  to  set  aside  a  non- 
snit  consented  to  before  a  referee,  will  not  be 
reriewed,  unless  the  discretion  was  abused. 

Appeal  from  superior  coor^  Buncombe 
county;  Starbuck,  Judge. 

Action  by  Virginia  K.  Swepsoo,  executrix, 
against  P.  A.  Cummings,  executor.  The  cause 
was  referred,  and,  being  reQulred  to  proceed 
to  trial,  plaintiff  consented  to  a  nonsuit.  On 
tbe  referee's  report,  plaintiff  was  relieved 
from  her  eonoent,  and  defendant  appeals.  Af- 
firmed. 

Moore  A  Moore,  Shepherd  &  Busbee,  and 
Bnrwdl,  Walker  &  Gassier,  fOr  aniellant.  J. 
W.  Bommers  and  T.  H.  Ctobb.  for  appdlee. 

FAIRGLOTH,  O.  J.  This  action  was  re- 
ferred by  eons^^  and  on  the  trial  day  tbe 
plaintiff  made  affidavit  that  lie  coald  not  try, 
stating  bis  reasons.  The  referee  required  blm 
to  proceed  to  trial,  and  the  plaintiff's  eonnsel 
stated  that  in  justice  to  his  client  be  was 
driven  to  consent  to  a  nonsuit  The  referee 
filed  his  report,  and  tbe  defendant  made  a 
motion  that  jadgment  of  nonsuit  1»e  entered  by 
his  honor,  which  was  refused.  His  honor, 
upon  the  facta  fotmd,  in  the  exercise  of  hia 
discretion  ordered  that  the  plaintiff  be  relieved 
from  his  consent  to  nonsuit  before  the  referee, 
and  that  the  cause  be  remanded  to  the  referee 
to  proceed  according  to  the  original  order. 
Defendant's  exception  Is  that  t^e  court  had  no 
power  to  set  aside  the  nonsnit  entered  before 
the  referee,  and  relies  upon  Boyden  v.  Wil- 
liams, 80  N.  G.  05,  and  Twltty  t.  Logan,  86 
N.  C.  712.  Each  ot  those  caaes  inrolTed  a 
question  of  excusable  neglect  in  allowing  Judg- 
ments to  be  entered  at  a  term  of  tlie  court. 
The  law  of  those  cases  has  no  application  to 
tbe  facts  in  tbe  present  case.  It  Is  a  first 
principle  tSiat  fbe  law  must  fit  tbe  facts. 

The  powers  and  duties  of  a  referee  are 
found  in  Code,  f  422,  and  Jones  r.  Beaman, 
117  N.  C.  2S9.  23  8.  E.  248.  Ck>de,  8  423. 
provides  that  tbe  referee  shall  make  bfa  re- 
port to  the  court  in  which  the  action  Is  pend- 
ing, and  "etito  party  may  move  the  Ju6ge 
to  review  sucb  report  and  set  aside,  modify 
or  confirm  tbe  same  in  whole  or  in  part,  and 
no  judgment  shall  be  entered  on  any  reference 
except  by  order  of  the  judge."  In  Bushee  t. 
Surles,  79  N.  O.  51.  it  was  held  not  to  be 
error  when  the  judge  in  bis  discretion  set 
aside  the  reference  aft«  the  report  was  filed. 


inonues,  we  can  nnve  no  aouoi  m.  yvv>tn 
of  tbe  judge  to  make  the  orders  set  oat  In  tbe 
record  and  above  stated.  Tbe  coort  retains 
the  cause  and  Its  jorisdietion  In  erery  case  of 
r^erenee,  with  power  to  ceview  and  reverse 
the  coneluirians  of  law  of  the  referee,  and  a 
discretion  to  modify  or  set  aside  the  rqwrt: 
and  his  ruling  In  tbe  latter  respect  Is  not  re- 
viewable, unless  It  appears  tbat  sncb  dlacretm 
has  been  abused. 
Affirmed. 


STATE  V.  HEIOSr. 

(Supreme  Goort  of  North  CaroKna.    Uay  S, 
1889.) 

Cbdokix,  Law— Vebdiot. 

Where  one  is  indicted  for  two  crimes  faiT<rfT- 
ing  different  penalties,  a  general  verdict  uf 
"fliilty"  is  impr<9>er.  The  jury  should  state  for 
^ich  crime  he  is  guilty,  that  the  pn^ier  punish- 
ment may  be  imp<ned. 

Appeal  from  superior  oonrt,  Durham  coun- 
ty; Bryan,  Judge. 

Samuel  Height  was  amvicted  of  &  crime, 
and  he  appeals.  Reversed. 

Boone  &  Bryant  and  Manning  &  Fonshee. 
for  appellant  The  Attom^  Qensial.  Cor  tbe 
State. 

FAIRGLOTH,  G  J.  The  defendant  stands 
Indicted— First,  for  an  assault  with  Intent  to 
eonunlt  rape;  and,  second,  for  a  simple  as- 
sault At  tiie  elase  of  tbe  evidence;  his  honor 
properly  instructed  the  jury  that  there  was 
no  evidence  of  an  assault  with  Intent  to  com- 
mit rape.  The  jury  rendered  a  verdict  of 
"guilty."  The  defendant  was  sentenced  to 
work  on  the  roads  for  12  monOui.  There  must 
be  a  new  trial.  Tbe  general  verdict  "guilty" 
spplles  to  tbe  first  count  as  well  as  to  the 
second.  The  jury  should  have  said  on  which 
count  he  was  guilty,  in  order  that  the  proper 
pnnlsbment  might  follow.  His  honor  seems 
to  have  understood  the  verdict  to  be  on  tbe 
first  count,  as  he  imposed  a  longer  term  of 
IniM^rlsonment  than  is  allowed  for  a  simple 
assault  I-  e.  30  days.  Code,  K  887,  882;  Statf 
V.  Nash,  100  N.  C.  837,  13  S.  a  821;  State  v. 
Johnaon,  94  N.  G  863;  State  t.  Albertaon.  lU 
N.  C.  633,  18  a  B.  821. 

New  trlaL 


WILKINSON  et  aL  r.  BRINN  et  ox. 

(Snpreme  Oonrt  of  North  Carolina.   Hay  ft 

1880.) 

Dbids— UoaTQAQBs— DscRss— Enrnmb— 

JUDIOUI.  &u:.Bi. 

1.  Where  the  grantors  sue  to  foreclose  a  mort- 
gage given  as  part  of  the  price,  they  are  estop- 
ped by  the  decree  to  question  tbe  validity  of  the 

deed. 

2.  Where  the  purchaser  at  Judidal  sale  gets  « 


tji  Bowmm*  Jndge. 

Fuedomre  by  Minerva  V.  WUklnaon  and 
othere  ftgalnst  Wnilam  B.  Brinn  and  wife. 
From  sn  oider  oTondlng  a  motfcHi  for  som- 
mrj  Judgment  against  T.  J.  Topping,  pot^ 
ebaser  at  the  sale,  plalntlffa  appeal.  Be- 
Tened. 

Jotan  H.  Small,  for  appellauts.  Chas.  F. 
Warren,  for  appktee  Taping. 

FAIROLOTH.  C.  J.   At  the  death  of  J.  B. 
WUkinson,  In  1887.  his  laud,  the  same  now  In 
«<HitroTer8r,  descended  to  his  four  children, 
sabject  to  the  dower  of  his  widow,  Mtnerva 
WUkiason.   Said  children,  tlielr  husbands  and 
the  widow,  sold  and  conveyed  by  deed  sakl 
land  to  defendant  Brlnn,  who,  with  his  wife, 
executed  a  mortgage  deed  to  the  grantors  to 
secure  the  purchase  price,  both  deeds  being 
duly  probated  and  registered.   Antony  said 
grantors  was  Mattle  V,  Campbell,  and  her 
husband  signed  the  deed  to  Brlnn,  but  his  name 
does  not  appear  In  the  body  of  the  deed. 
Subsequently  Mattle  V.  died  Uitestate,  leaving 
infant  children  and  her  husband  surrlvlng. 
An  action  was  brought  to  foreclose  said  mort- 
gage.  The  minor  children  of  Mattle  V.,  hav- 
ing DO  general  guardian,  were  represented  by 
A.  II.  Wilkinson,  as  their  next  friend.   A  de- 
cree of  sale  was  ordered.   The  sale  was  made, 
and  T.  J.  Topping  was  the  best  bidder,  and 
was  declared  and  reported  as  the  purchaser. 
In  this  action  aU  Interested  are  parties  plaintiff. 
Including  the  widow,  MlDerva,  and  Charles  A. 
Campbell  (husband  of  Mattle  V.  Campbell) 
Indirldually;   and,  on  motion,  he  has  been 
made  a  party,  as  administrator  of  his  wife, 
m  this  court,  under  Code,  i  9tsa.   On  notice 
to  Topping,  the  purchaser,  to  show  cause  why 
a  summary  Judgment  should  not  be  entered 
against  him  for  the  amount  of  the  purchase 
mon^  now  doe,  he  responds  that  he  cannot 
get  a  good  tltie  to  the  land  under  a  decree  of 
the  court  confirming  said  sale,  and  a  deed 
made  by  Ita  commtasloner  nndw  its  direction: 
(1)  Because,  by  reason  of  Campbell's  name 
not  appearing  In  the  body  of  the  deed,  his 
wife'B  interest  did  not  pass  to  Brlnn;  that  It 
was  not  their  deed.    (2)  Because  Campbdl. 
on  the  death  of  his  wife,  acquired  an  Interest 
In  her  estate,  and  will  be  entitled  to  share  In 
the  dtetrlbutlon  of  the  proceeds  of  the  sale  If 
confirmed.   There  Is  no  qnestlon  raised  as 
to  the  Interest  of  any  other  of  the  parties  In- 
terested.  There  Is  no  force  in  the  respondents' 
contention.   Without  In  any  manner  consider- 
ing the  regularity  or  Irregularity  of  the  deed 
to  Brlnn,  the  plaintUCs,  Including  the  widow, 
the  ehUdren  of  Mattle  V.,  her  husband,  indl- 
Tldoally  and  as  her  administrator,  are  con- 
eluded,  and  win  be  estopped  effectually,  by  a 
foreclosure  decree  In  this  action  and  deed 
ttaereundw,  as  to  all  material  questions  pre- 
sented In  this  recocd.  Tc^Ing  has  no  Inter- 


teriai  to  mm  wnere  tne  money  goes,  roe 
conrt,  after  collecting  the  proceeds  of  sale, 
will  see  that  they  ore  pr(^>erly  distributed. 

By  consult,  the  focta  above  stated  were 
found  by  tbe  coort  We  see  no  reason  why 
the  plaintiffs  should  not  Jure  Jndgmoit  ki 
their  favor.  Beversed. 


MOBBHSiAD  BANEINO  GO.  T. 
MOBBHEAD. 
(Supreme  Court  of  Korth  Carolina.  May  5, 
1890.) 

Bbvobiution  or  iMBTKUiaiKTa— liiSTAxa  or  Ia.w. 

An  executrix  took  up  an  outstanding  note 
of  the  testator  by  giving  her  individual  note 
for  it.  The  scrivener  bad  drawn  it  as  directed, 
and  she  BiXaed  it  knowing  its  contents.  Noth- 
isig  was  said  at  the  time  whether  she  should  be 
liable  personally  or  In  her  representfttive  capaci- 
ty only,  but  she  and  the  representative  of  the 
payee  who  conducted  the  transaction  testified 
that  when  it  was  signed  they  did  not  think 
she  was  personally  liable  thereon.  Beld,  that 
the  note  would  not  be  reformed  so  as  to  make 
her  liable  to  her  representative  capadty  only, 
since  the  miitake  was  one  of  law. 
Douglas,  J.,  dissenting. 

On  petition  for  rehearing.  Dismissed. 
For  prior  report,  see  30  S.  S>.  831. 

FURCHES,  J.  This  case  was  here  at 
spring  term,  1898,  and  is  reported  In  122  N.  C. 
318,  SO  S.  E.  881.  It  Is  here  now  on  a  petition 
to  rehear,  ^e  facts  now  are  necessarily 
what  they  were  then,  and  It  Is  for  ua  to  say 
whether  the  construction  then  put  upon  this 
transaction  was  correct  or  erroneons.  If  up- 
on examination  it  Is  found  to  be  erroneous, 
the  error  should  be  corrected;  If  correct,  It 
should  be  afllrmed.  We  do  not  deem  It  nee> 
essary  that  we  should  state  the  facta,  as  they 
are  stated  In  the  reported  case  supra.  It  win 
there  be  seen  that  the  defendant's  testator, 
with  the  other  defendants.  Green  and  Duke, 
as  his  sureties,  made  a  note  to  a  New  York 
bank  for  $0,000,  which  was  unpaid  at  the 
death  of  the  testator;  that  this  note  was  sent 
to  the  plaintiff  for  collection,  and  the  defend- 
ant Morehead  arranged  with  the  plaintiff  for 
the  satisfactitm  and  payment  of  the  New 
York  note  by  giving,  the  note  sued  on  with 
Qreen  and  Duke,  as  sureties,  and  paying  the 
plaintiff  the  difference  between  the  New  Tork 
note  and  the  $5,000  note  sued  on,  and  the 
plaintiff  paid  off  and  satisfied  the  New  Tork 
note.  There  has  been  judgment  heretofore 
entered  against  the  sureties,  and  this  action 
Is  now  being  prosecuted  for  tiie  purpose  of 
recovering  a  personal  Judgment  against  the 
defendant  Morehead. 

It  was  admitted  on  the  argument  by  coun- 
sel for  defendant  Morehead  that  his  client 
was  liable  to  a  personal  Judgment  upon  tbe 
note  as  It  stands;  that  Is,  as  we  understand 
the  counsel,  that  she  Is  personally  liable  for 
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aa  It  staDds,  gave  her  case  away.  We  do  not 
mean  to  say  that  defendant's  counsel  made  a 
slip  or  mistake  by  which  bis  cUent  was  dam- 
aged, but  that  It  was  the  admission  of  a  legal 
proposition  which,  If  true,  was  eqalralent  to 
admitting  the  plalntlfTs  contention.  Equity, 
for  many  reasons,  wUl  reform  and  correct 
facts,  hut  as  a  general  rule  it  does  not  cor- 
rect errors  of  law.  It  Is  said  there  are  excep- 
tions to  this  general  rule;  but  what  are  called 
exceptions  by  some  writers  are  In  fact  not 
exceptions.  When  they  are  examined,  it  will 
be  found  that  there  Is  some  fact,  some  Induce- 
ment, some  fraud,  connected  with  the  trans- 
action that  raises  the  equity.  2  Pom.  Eq.  Jur. 
S  843;  Thomas  v.  Lines,  83  N.  C.  191;  Korne- 
gay  T.  Everett,  »9  N.  C.  30,  5  S.  E.  418. 

In  this  case  It  appears  that  the  transaction 
took  place  between  the  defendant  Morehead 
and  Morgan,  the  cashier  of  the  plaintiff  bank. 
Morgan  says  he  drew  the  note  as  he  was  di- 
rected to  draw  It,  and  the  defendant  More- 
head  says  that  she  signed  it  as  it  was  drawn, 
knowing  bow  It  was  drawn.  There  was  not 
a  word  said  then  or  before  by  either  More- 
head  or  Morgan  as  to  whether  she  would  be 
personally  liable  or  not,  and  no  such  ques- 
tion was  raised  until  long  after  this  action 
was  commenced.  Finally,  the  question  was 
raised  as  to  whether  the  defendant  Morehead 
was  personally  liable  or  not;  and  then  she  said 
she  did  not  think  when  she  signed  the  note 
that  she  was  making  herself  personally  liable, 
and  Morgan  said  he  did  not  think  when  she 
signed  the  note  that  she  was  personally  lia- 
ble. Upon  this  evidence,  the  defendant  More- 
head  asks  a  court  of  equity  to  come  to.  her 
relief  and  say  she  is  not  liable  for  this  debt, 
although  she  admits  that  in  law  she  Is  liable. 
Suppose  the  Jurisdictions  of  law  and  equity 
were  In  separate  courts,  as  they  were  before 
the  constitution  of  186S,  and  the  plaintiff  bad 
recovered  Judgment  against  the  defendant 
Morehead  In  a  court  of  law,  and  she  bad  gone 
Into  a  court  of  equity  to  restrain  and  enjoin 
its  collection;  upon  what  ground  would  she 
put  her  relief?  There  Is  not  a  suggestion  of 
fraud,  deceit,  or  mistake  of  the  draftsman  in 
drawbig  the  note,  nor  a  suggestion  but  what 
it  was  drawn  Just  as  the  parties  wanted  it 
and  mtended  It  should  be  drawn.  Indeed, 
this  is  admitted.  We  must  confess  that  we 
are  at  a  loss  to  see  any  ground  for  an  equita- 
ble interference.  And  though  equity  Is  now 
administered  In  the  same  court,  and  may  be 
In  the  same  action,  the  rules  that  governed 
before  1868  are  the  same  now  that  they  were 
before  that  time.  To  entitle  the  defendant 
Morehead  to  equitable  interference  and  eq- 
uitable relief,  she  must  have  such  equities  aa 
would  have  availed  her  before  1868. 

After  giving  this  case  all  the  InvestlgatloQ 
and  reflection  we  are  able  to  do,  under  the 
light  of  the  very  able  argument  of  defendants 
counsel,  we  do  not  see  the  error  allied  In 


cal  error,  but  does  not  affect  the  opuu<m  as  to 
the  merits  of  the  controversy.  There  b^ng 
no  disputed  facts,— they  having  been  agreed 
u];>on,~there  was  nothing  to  submit  to  the 
Jury.  The  province  of  the  jury  is  to  pass 
upon  disputed  facts,  and  to  And  how  tbey 
are.  Where  there  are  no  disputed  facta,  tt 
becomes  a  question  of  law  for  the  court,  and 
the  Jury  has  nothing  to  do  with  IL  niere 
behig  no  diluted  facts  In  this  case.  It  l>ecun« 
a  question  of  law  for  the  court;  and,  apon 
the  undisputed  tacts,  the  court  should  have 
directed  a  personal  Judgment  to  be  entered 
against  the  defendant  Morehead.  As  that 
Judgment  should  have  been  entered  at  the 
trial.  It  will  be  so  entered  upon  this  opinion 
being  oertifled  to  the  anperlor  conrt  of  Dnr^ 
ham  county.  Petition  dismissed. 

OLABK,  J.,  did  not  sit  on  the  heaiiBg  (tf 
this  case.   DOUGLAS,  J.,  dissents. 


CRAMPTON  V.  IVIE  et  aL 

(Supreme  Court  of  North  Carolina.    May  S, 

1899.) 

HiOHWATB— Nbouobmcb— PaoziiuTa  Cadsb — 

TbUL— INSTBDCTIOHS. 

1.  Where  the  answer  admits  that  a  driver 
was  defendant's  driver,  and  evidence  to  that 
effect  is  introduced  on  both  sides,  and  defend- 
ant asks  InstmctionB  based  on  that  assumption, 
he  cannot  complain  that  tiie  conrc's  chaise  as- 
sumed that  the  driver  was  defendant's  serv- 
ant, and  acting  In  the  asual  course  of  his  em- 
ployment. 

2.  A  party  cannot  complain  of  an  ontissioa 
from  an  instruction  which  is  appropriately  giv- 
en in  another  ch&Tjge. 

3.  Where  one  driving  on  a  highway  was  pat 
in  sudden  peril  by  the  negligence  of  the  driver 
of  an  approaching  vehicle,  and  his  buggy  was 
driven  onto  a  bank  at  the  side  of  the  road  un- 
der a  reasonable  apprehension  that  a  collision 
woald  occur  if  ha  remained  in  the  road,  and  he 
acted  as  a  reasonably  prnd«it  man  would  on- 
der  the  circumstances,  in  the  effort  to  escape 
the  peril,  and  was  thereby  throTrn  from  his 
buggy  and  injared,  his  injury  was  the  direct 
consequence  of  the  other's  neglwence,  thoogh 
he  might  not  have  been  Injured,  had  he  rraain- 
ed  in  the  road. 

4.  A  charge  not  fitting  the  facts  is  properly 
refused. 

6.  One  sued  tor  injury  resnlting  from  his 
driving  rapidly  alone  a  highway  at  night  can- 
not confine  his  liability  for  negligence  to  his 
conduct  after  be  discovered,  or  coold  reason- 
ably have  discovered,  the  danger. 

6.  A  requested  ctiarge  that  if  defendant's 
driver,  as  soon  as  be  saw  plalntlfTs  team  ap- 
proaching him  in  the  road,  drove  out  of  the 
way  as  well  as  he  could  to  allow  space  to  pass, 
and  thought  there  was  anfBclent  space,  and 
could  give  no  more  because  of  obstructions  oa 
his  side  of  the  road,  he  was  not  ne^iaen^  was 
properly  modified  by  adding,  "after  dueoreiing 
the  other  teanu" 

7.  In  an  action  for  InJuiT  caused  by  being 
thrown  from  a  buggy  In  attempting  to  avoid  a 
coilisiontPlalntifiTa  driver  was  asked  if  he  did 
not  tell  a.  that  plaintiff  said  he  would  not  hare 
fallen  out,  U  he  had  not  got  Us  feet  tangled  in 


ORAMPTON  v.  IVIB. 


969 


p  robe.  Witness  denied  It,  and  H.  im- 
^  him.  Eeid,  that  ttiis  evidence  did  not 
'  a  charge  hased  on  the  theory  of  the  lap 
it  using  the  injnrr. 

^here  one  hires  a  team  and  driTcr  to  take 

»  a.  certain  place,  and  he  does  not  direct 
anuer  of  dnriaK,  the  negligence  of  the 
,  concarring  with  that  of  the  driver  of 
;r  team  in  cansing  him  to  be  thrown  from 
hide  and  injured,  does  not  prevent  his  re- 
f  rom  the  owner  of  the  latter  team.  Hie 
ence  of  the  two  is  the  proximate  canse, 
.is  driver  not  b^ng  his  servant,  he  is  not 
isible  for  him,  hnt  has  his  remedy  against 
both. 

■cloth,  C.  J.,  and  Clark,  J.,  disaeoting. 
>eal  firom  mperliff  court,  Mecklenburg 
r;  Starlnidk,  Judge. 

Ion  by  A.  J.  GramptoD  gainst  Ivle  Bros. 

was  a  Judgment  for  plaintiff,  and  de- 
nts appeaL  Affirmed. 

-well.  Walker  &  Cansler  and  Scott  & 
for  appdlanta.  Jones  &  TUlett,  for  ap- 


NTGOMERY,  J.  The  plaintiff,  a  trav- 
salesman,  on  the  23d  of  December,  1897, 
a  team  (a  buggy  and  two  horses),  with  a 
-  furnished,  from  a  liveryman  in  Relds- 
to  take  him  from  Reldsvllle  to  Spray  and 
1.  On  the  way  back  from  Spray  to 
ville,  about  8  o'clock  p.  m.,  the  plaintiff's 
met  in  the  road,  in  the  darkness,  a  team 
3  defendants  (a  surrey  and  two  horses), 
1  by  the  driver  of  the  defendants.  The 

where  the  teams  met  w^s  a  level  sur- 
about  50  yards  long  and  12  or  13  feet 
in  the  clear.  The  evidence  of  the  plaln- 
mded  to  prove  that  the  two  teams  met 
LS  the  one  of  the  plaintiff  had  ascended  a 

bill,  and  reached  the  level  road  at  the 
be  defendants'  team  traveling  at  the  rate 
)r  10  milea  an  hour;  that  It  was  bo  dark, 
bore  being  also  a  bend  in  the  road,  they 

not  see  the  defendants'  team  until  wlth- 
yards;  that,  upon  seeing  the  defendants' 

tbey  b^an  to  shout  to  the  driver  to 

and  that  no  attention  was  paid  to  the 
:  that  the  plaintiff's  driver,  to  prevoit  a 
ion  and  Injury,  turned  suddenly  out  of 
oad,  and  upon  a  bank,  and,  in  doing  so, 
:  the  buggy,  by  which  the  plaintiff  was 
vu  out  and  injured.  The  defendants'  evi- 
i  tended  to  show  tliat  their  team  was  go- 
t  a  slow  rate  of  speed,— about  3  miles  an 
;  that  there  was  plenty  of  room  for  both 
B  to  pass  without  collision  or  Injury  to 
r;  and  that,  at  the  time  of  meeting,  the 
idants'  driver  pulled  his  team  as  far  out 
e  road  as  It  was  possible  to  do. 
le  plaintiff  made  three  special  prayers  for 
action,  in  substance  as  follows:  First 
,  from  the  undisputed  evidence,  the  driv- 
!  the  defendants'  team,  at  the  time  of  the 
ed  injury  of  the  plaintiff,  was  the  serv* 
of  the  def^dants,  and  in  the  regular 
le  of  his  employment;  and,  if  the  driver 

guilty  of  negligence  on  tliat  occasion, 

the  defendants  were  as  mocb  re^nalble 
hat  negligence  as  tf  the  defendants  theair 


selves  bad  been  driving  the  team.  Second. 
That  a  recovery  by  the  plaintiff  would  not  be 
dependent  upon  an  actual  collision  of  th6 
teams,  if  by  the  nei^lgaice  ot  the  defendants' 
driver  the  plaintiff  was  suddenly  put  In  dan- 
ger, and  the  driver  of  the  plaintiff.  In  order 
to  extricate  himself  and  the  plaintiff  from 
peril,  suddenly  pulled  the  team  upon  a  bank 
at  the  aide  of  the  road,  and  that  was  done 
wilier  a  reasonable  apprehenalon  that  it  was 
necessary  for  their  safety,  and  the  plaintiff 
thereby  was  thrown  from  the  bu{sy 
Jured.  Third.  That,  notwithstanding  the  plain- 
tiff might  not  have  been  Injured  if  the  buggy 
had  not  been  drlvoi  out  at  the  road  and  up- 
on the  bank,  yet,  if  the  plaintiff  was  put  in 
sudden  peril  by  the  negligence  of  the  defend- 
ants* driver,  and  the  buggy  was  driven  on  the 
bank  under  a  reasonable  apprehension  that  a 
collision  would  have  occurred  if  it  had  re- 
nulned  In  the  road,  and  the  plaintiff's  driver 
acted  as  a  reasonably  prudent  man  would 
have  acted  under  the  circumstances  In  the  ef- 
fort to  extricate  himself  from  suddoi  peril, 
and  the  plaintiff  was  thereby  thrown  from  the 
buggy  and  injured,  then  the  plaintiff's  in- 
Jury  would  be  the  direct  consequence  of  the 
defendants'  negligence.  Fourth.  That  it  was 
the  duty  of  the  defendants'  driver  to  drive  his 
team  In  such  a  manner  that  he  would  not  un- 
necessarily imperil  the  rights  of  persons  on 
the  road,  and  that  if  It  was  dark,  and  travelers 
from  an  opposite  direction  might  not  be  seen 
or  beard,  it  was  all  the  more  necessary  that 
be  should  drive  carefully,  to  prevent  sudden 
peril,  accidents,  and  injury  to  those  he  might 
meet,  and  that,  even  if  the  road  was  wide 
enough  for  the  teams  to  have  passed  in  safe- 
ty, yet.  If  the  defendants'  driver  negligently 
delayed  to  turn  out  of  the  road  until  his 
horses'  heads  got  nearly  to  the  heads  of  the 
plaintiff's  horses,  and  the  plaintiff  and  his 
driver  were  thereby  put  in  reasonable  appre- 
hension that  there  was  at>out  to  be  a  colli- 
sion, and  to  avcAd  the  hnpending  danger  the 
buggy  of  the  plaintiff  was  pulled  np  on  the 
bank,  and  the  plabitiff  thereby  thrown  ttom 
his  buggy  and  injured,  then  the  Injury  was 
the  result  of  the  defendants'  negligence.  The 
instrucUona  were  glTen.  and  the  defoidantB 
excepted. 

The  error  complained  of  as  to  the  giving  of 
the  first  prayer  was  that  the  court  assumed 
that  the  person  who  was  driving  the  defoid- 
auts'  team  was  the  servant  of  the  defendants, 
and  acting  in  the  usual  course  of  his  employ- 
ment The  exception  was  without  merit.  It 
was  admitted  in  the  answer  that  the  team 
and  driver  were  the  team  and  driver  of  the 
defendants.  Bvidence  to  that  ^ect  on  both 
sides  was  introduced,  and  special  Inatructlons 
were  requested  by  the  defendants,  based  on 
that  assumption. 

Exception  to  the  second  prayer  for  Instruc- 
tions was  that  bis  honor  left  out  any  Instruc- 
tion concerning  the  conduct  of  the  plaintiff  in 
jninplng  from  the  buggy,  and  allying  the 
mis  of  the  pradoit  man  to  the  facts.  Without 
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g7.  It  appears  mat  an  inetructlon— all  t&e  ae- 
Cendanta  were  entitled  to— vas  siven  In  tbe 
toUowlng  woEda:  "Even  If  tiM  plaintiff, 
Crampton.  was  placed  In  a  poaltloa  of  donga 
or  peril,  tlie  law  requires  that  lie  afaoaU  exer- 
cise onlinaiy  flnmuas  In  avoiding  tbe  peril  of 
hi*  position;  and  if  be  became  frightened, 
and  jnaaped  from  the  bnggy  wboi  a  man  of 
ordinary  flrmneaa  woold  not  have  jumped  un- 
der the  same  drcunstanoea,  any  injury  re- 
calTCd  by  tilm  in  conseqaence  of,  or  as  the  re- 
sult of,  this  act,  cannot  be  Imputed  to  tbe 
negligence  of  the  def^dants,  but  would  be 
ouisldered  aa  the  result  of  his  own  negll- 
ganca"  As  to  the  rule  of  the  pnadent  man, 
hla  hoaor  told  the  Jury  that  the  apprehension 
for  their  safety  by  the  dilrcr  muat  hare  been 
reoaonable;  and,  to  farther  tUnstrate  that  doc- 
trine,  he  aald,  In  hie  charge  In  chief:  "To 
aaswcr  die  flist  Inue  'Yea,*  yon  most  And  by 
a  ^Kpondecanee  ot  tbe  evldettoe.  In  tlie  first 
plac^  that  defendantEf  drlra*  was  drirlng  hi 
inch  a  negligent  maancar  as  to  cause  the  driver 
Hunt  [plaintifl'B  driver]  to  believe  lils  buggy 
wonld  be  struck,  If  he  remained  in  the  road, 
and  tbat,  to  avoid  a  collision,  Hunt  drove  up- 
on the  bank,  and  tbe  plaintiff  was  thereby 
thrown  out  and  injured.  In  the  next  place, 
yon  most  find  by  a  iweponderance  of  the  evl- 
(teaee  that  a  driver  of  ordJaary  pmdence,  un- 
der the  clreumstanccs,  and  wtaoi  Hunt  drove 
on  the  bonk,  would  liave  had  reason  to  be- 
lieve that  there  was  danger  of  collision,  and 
would  probably  have  driven  upon  tbe  bank  to 
avoid  the  danger."  The  third  Instruetton  was 
correct  in  every  particular.  VoUo  v.  Express 
Co.  (Pa.  Sup.)  23  AtL  SOi;  Lincoln  Rapid 
Transtt  Co.  v.  Nichols  (Neb.)  65  N.  W.  872. 
The  ground  of  exception  to  the  fourth  In- 
straetlon  was  the  same  as  tbat  made  to  tlM 
asoond,  and  we  have  disposed  <tf  that 

Tbe  defendants  submlttet  ttie  fbUowtng 
Iffsyers  for  butmctlonfi: 

It  was  not  negligence  In  the  defend- 
ants* serrant  In  charge  of  their  team  to  drive 
rapidly  on  an  open  country  highway.  If  the 
danger  of  coUleloa  was  slight;  and,  even  If 
the  Jury  find  that  he  was  driving  rapidly  at 
the  time  he  first  saw,  or  could  by  reasonable 
care  hare  seen,  the  team  of  Ogbam  A  Grafton, 
In  which  tbe  plalntifC  was  riding,  and  that 
defiendants'  servant,  as  soon  as  he  saw  ths 
team,  did  what  he  eovld  nnder  tbe  clrcumstan- 
ces  to  avoid  any  coIUalon  with  tbe  team  of  said 
Ogbum  Jb  Orafton,  there  was  no  negligence 
on  the  part  of  the  defendants'  servant,  and  the 
Jury  will  answer  the  first  issue  'No.*  **  The 
court  deeUaed  to  give  tbe  tustruttlon,  and  the 
defendants  duly  excepted. 

"(2)  Tbat  tbe  servant  of  defendants  who 
was  driving  their  team  was  required  to  exer- 
cise only  that  degree  of  care  or  prudence  In 
drlvtug  over  the  public  highway  which  careful 
drtrers  are  accustomed  to  use,  or  tbat  degree 
of  care  usual  with  careful  drivers  under  the 


tbe  other  team,  tney  wiu  answer  tne  lUBt  lasur 
'No,*  and  tbe  defendants'  servant  In  nidi  cas^ 
was  not  guilty  of  negligence.'*  This  Instrac- 
tlon  waa  given  b^  tiie  court. 

"(3)  That  tf  tbe  defendants*  driver,  as  sotm 
as  he  discovered  the  other  team,  either  stand- 
ing still  or  approaching  hbn  in  the  road,  drov^ 
hla  team  out  of  the  way,  as  well  as  be  couW 
under  the  circumstanceB,  In  order  to  gtre  tbe 
other  team  sufficient  space  In  tbe  road  to  pass 
and  he  thought  at  tbe  time  that  tbe  driver  of 
Ogburn  &  Crafton  had  anffldent  tgmee  to  pass 
his  team  In  safety,  and  the  driver  ot  tbe  de- 
fendants couU  not  give  moxe  space  than  be 
did,  by  reason  of  the  teet  tbat  there  were 
obstructions  on  his  ^e  of  the  road  wblcb  pre- 
vented the  driving  of  his  team  farther  away 
from  the  oUkt  team,  the  Jury  win  find  thai 
there  was  no  negligence  on  the  part  of  thp 
defendants."  This  instmctlon  was  refused  as 
asked  for,  but  the  conrt  gave  the  same  with 
this  addition  at  the  end  thereof,  to  wit,  "after 
discovering  the  other  team."  To  the  refusal 
to  give  the  Instruction,  and  to  the  modlficatloD 
thereof,  defendants  duly  eieepted. 

"(4)  If  the  driver  of  the  team  of  Ogbnm  k 
Orafton  had  snfflctent  space  In  the  roadway, 
or  traveled  part  of  the  road,  to  pass  tbe  team 
of  tbe  defendants  In  safety,  and  tbe  driver  of 
Ogburn  &  Orafton'a  team  drove  said  team 
further  to  Hie  right  than  he  was  required  to 
do,  under  the  circumstances.  In  order  to  pass, 
and  by  reason  thereof  the  plalntltF  was  tbrown 
from  the  buggy  or  vehicle  In  which  be  was  rid- 
ing, the  yary  wlU  answer  the  first  Issue  "No.' 
SB  the  Injmy  In  sach  case  was  not  caused  by 
the  negligence  of  tbe  defendants'  servant,  but 
by  that  of  the  driver  of  tbe  team  of  O^mni 
St  Oraftoa"  The  court  refused  this  Instruc- 
tion, and  defendants  excepted.  Tbe  court 
gave  It  In  a  modified  form,  as  follows:  "If  it 
was  a  tect,  and  would  have  so  appeared  to  a 
man  of  ordinary  prudence  and  firmness,  under 
the  circumstances,  that  the  driver  of  the  team 
of  Ogburn  &  Grafton  had  sufficient  space  In 
the  roadway,  or  traveled  part  of  tbe  road,  to 
pass  the  team  of  the  defendants  In  safety, 
then.  Inasmuch  as  the  evidence  shows  tbat  tbe 
driver  of  Ogburn  &  Grafton's  team  drove  said 
team  so  as  to  throw  the  wheels  on  tbe  em- 
bankment the  Jury  will  anarwer  the  first  issue 
'No,*  as  the  Injury  In  such  case  was  not 
caused  by  tbe  negllgoice  of  the  defendants' 
servant,  as  the  im)Ximate  cause,  but  by  ttut 
of  the  driver  of  Oglmm  ft  Ckafton."  The  de- 
fendants excepted  to  tbe  modiflcallinL  of  tbe 
conrt. 

*'(5)  That  all  that  was  requfred  of  tbe  serr- 
Bnt  ot  tbe  defendants,  Ivte  Bros.,  under  the 
drcomstances,  was  to  use  sneh  a  degree  of 
care  as  was  proportltmed  to  the  danger  of 
the  situation  and  surroundings,  and  to  do 
what  a  reasonaMe  and  prudent  man  would 
have  done  under  tbe  drcomstances;  and.  If 
ht  ezerelied  that  Aegnt  ot  care,  tbe  Jarj  wUl 
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wer  the  flnt  Issne  Vo.*"  TUt  Instrao 
:  waa  giTCD  by  the  court. 
16)  That  If  the  fteddent  to  the  phdntlff 
irred  by  reason  of  the  f«!t  that  hla  lege 
«  so  wrapped  In  the  lap  robe  ^ilch  he 

using  that  he  could  not  jvereDt  bis  fall 
a  the  buggy,  and  If  the  jury  tind  that  hla 
from  the  boggy  was  caused  by  the  man- 
in  whidi  his  legs  were  wrapped  In  the 

robe,  they  will  answer  the  first  Isme 
' "  The  court  dedlned  to  give  tbe  Instme- 
,  and  ttie  Oefendanto  duly  excepted. 
:?)  If  the  Jury  find  that  the  idalntlfl  either 
or  was  Uuown  from  the  bnggy  by  reason 
be  fact  that  the  bit  In  tbe  mouth  of  one 
he  horses  drawlDg  said  buggy  broke,  and 
horse  became  unmanageable,  tbe  Jury  will 
nrer  the  first  Issoe  *No.' "  This  Instmctlon 
1  glren  by  the  court. 

8)  If  Hie  Jury  finds  the  facta  to  be  as  set 
in  either  of  the  prayers  for  Instructions 
.  4,  6.  and  7,  they  will  answer  the  second 
e  'Yes.* "  The  court  declined  to  glTe  this 
ruction,  and  tbe  defendants  duly  excepted. 
;0)  If  the  Jury  bdlere  from  the  evidence 
when  the  conv^ancea  paased  each  ottaer 
be  road  the  plaintiff's  bnggy  was  on  an 
Ine  of  only  twelre  or  eighteen  Incbes,  and 
:  tblB  was  lusuffldent  to  cap^  tbe  buggy, 
brow  plaintiff  out,  ao  ttiat  fliere  was  no 
lonable  ground  tar  appreboulon  on  hla 
:  that  he  would  be  thrown  out  nnd  under 
le  cireumatances  he  Jumped  out  tiie  result 
lis  fall  cannot  be  charged  against  tbe  de- 
lants."  This  Instruction  was  given  by  tbe 
t 

10)  If  the  Jury  bdlere  from  the  evidence 
.  tbe  Incline  or  tilt  ot  tbe  platnturs  buggy 

not  great  eoough  to  throw  from  It  a  man 
:he  exerdse  of  (wdlnary  care  under  tbe 
nmstances  when  tbe  ptalutlff  waa  thrown 
a  the  buggy,  tbe  fact  la  to  be  attributed 
rant  of  care  on  his  part,  and  the  defend- 
I  cannot  be  held  responsible  for  the  effects 
ilB  falL"  This  Instruction  waa  given  by 
court 

11)  If  tbe  Jury  bellere  from  On  evldenoe 
:  tbe  driver  of  Ivle  Bros.,  tne  defendants, 
oon  as  he  knew  there  waa  a  eonveyance 
ting  him  In  tbe  road,  turned  hla  team  to 
right,  and  moved  to  tbe  right  as  far  as 
otild  with  safety  to  himself  and  team,  and 
betwe«k  his  conv^ance  [and]  fiieoi^oslte 
of  tbe  road  there  remained  aufltdent  qmce 
tbe  plalntUTs  conv^ance  either  to  pass 
ly.  or  to  stand  safely  till  he  passed  wlOt 
c(Hiveyattce,  then  the  defendants*  driver 
■clsed  all  the  care  which  tiie  law  required 
Im,  and  tbe  defendants  cannot  be  hrid  to 
•unt  for  the  Injury  complained  of  by  plaln- 

and  this  would  be  so  even  though  de* 
lanti^  driver  had  t»een  driving  at  a  rapid 

Just  before  that  time."  The  court  re- 
d  to  give  tbla  Instruction,  and  defendants 
pted.  Ibe  court  gave  tbe  Instruction  with 
addition  thereto  as  follows:  "Provided, 
driver  of  defendants,  before  he  knew  be 

meeting  a  conveyance,  was  not  driving 


so  re^lesBly  and  orelessly  as  to  reasoaably 
cause  plaintiff's  driver  to  beUeve  at  tbe  time 
he  tnmed  out  ot  tbe  road  that  bis  buggy 
would  be  atruck  If  he  remained  in  it'*  Tbe 
defendanta  accepted  to  tbe  modification  of 
Als  Instruction. 

"(12)  If  the  Jury  beHeve  from  tbe  evidence 
that  Uw  plaintiff  had  passed  over  ttie  road 
often,  and  was  familiar  wltb  Its  condition, 
and  thought  It  was  too  narrow  for  two  oon- 
veyaneea  to  pass  safely,  and  if  he  apprehend- 
ed, wfam  be  saw  the  defendants*  eonveyance 
approaching,  that  danger  waa  Imminent  and 
had  time  and  opportunity  to  do  so,  ft  was 
his  duty  to  get  out  of  his  conveyance  until 
they  did  pass;  and,  falling  to  do  so,  he  Is 
gnfity  of  contrfbutoiy  n^llgence,  and  cannot 
recover.**  This  instruction  was  given  by  the 
court 

"(IS)  If  the  Jury  bdleve  from  tbe  evidence 
that  tbe  plalntUTs  conveyance  was  passed 
safely  by  tbe  defendantif  eonveyance,  and  tt 
was  not  necessary  for  the  ptatntlfl's  convey- 
ance to  have  moved  any  further  with  Its  out- 
side wteela  elevated  on  the  embankment,  and 
If,  because  of  the  bridle  bit  of  one  of  bis 
horses  breaking,  or  fOr  any  other  reasm,  tibe 
tdalntUTa  buggy  did  ouve  further  on  the 
Incline  before  coming  back  Into  the  road, 
and  thereby  the  plaintiff  was  thrown  from  his 
bnggy,  this  was  no  fault  of  the  defendants' 
driver,  and  the  defendants  cannot  be  held  re- 
sponsible for  tbe  plaintiff's  bijury.*'  The  court 
declined  to  give  this  Instructlcm,  and  defend- 
ants excited.  The  court  modified  the  In- 
struction aa  follows:  *1f  the  Jury  believe 
from  the  evidence  that  the  plalDtlflCs  convey- 
ance was  passed  safely  by  tbe  defendants' 
conveyance,  and  It  waa  not  necessary  tot  the 
plalntUTs  conveyance  to  have  moved  any  fur- 
ther with  Its  outside  wheels  derated  on  the 
embankment,  and  It  would  have  so  anieared 
to  a  man  of  ordinary  prudence,  under  the  dr- 
cumstancea,  and,  If  because  ot  tbe  bridle  bit  of 
one  of  bis  horses  breaking,  or  for  any  other 
reason,  tiie  philnttfFs  buggy  did  move  further 
on  tbe  Indtne  before  coming  back  Into  tbe 
nad.  and  thereby  tbe  plaintiff  was  thrown 
from  his  buggy,  this  was  no  fault  of  the  de- 
fendant!^ driver;  and  the  defendants  cannot 
be  held  responsible  fw  tbe  plalntUTs  Injury.** 
To  the  modified  Instruction  the  defendants  ex- 
cepted. 

**(14)  If  the  plalntUTs  buggy  was  driven 
farther  to  tin  rlgh^  and  up  tbe  embankment 
on  tbat  side,  than  was  necessary,  tmder  the 
drcnmstances,  for  tbe  safe  passage  of  the 
buggy  by  tile  team  of  tbe  d^aidants,  and 
the  injury  to  the  plaintiff  was  caused  there- 
by, tiie  Jury  cannot  Impute  negligence  to  the 
defendants  as  the  cause  of  the  Injury  to  Ibe 
plaintiff;  and  the  first  issue  should  be  an- 
swered *No.'  "  The  court  declined  to  give  the 
Instruction,  and  the  defendants  duly  excepted. 

"PS)  If  the  plaintiff  hired  the  team  of  Og- 
bum  &  Crafton  for  the  purpose  of  being  car- 
ried from  Reldsvllle  to  LeaksvlUe  and  E^ray, 
and  bade  to  BeldsviUe,  any  negligence  of  bis 
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«rcu  ujr  uiv  jury  an  uie  uetsi'tivuix  ui,  uic 
plalntUF  himself."  The  court  declined  to  give 
the  iDStructlon,  and  the  defendants  duly  ex- 
cepted. 

"(16)  If  the  negligence  of  the  driver,  Whit 
Hunt,  proximately  caused  the  plaintiff's  la- 
Jury,  the  Jury  will  answer  the  first  Issue  'No;' 
and  If  there  was  any  negligence  of  the  de- 
fendants In  causing  the  Injury,  and  the  neg- 
ligence of  Whit  Hunt  contributed  thereto,  the 
Jury  will  answer  the  second  Issue  'Xes.' " 
The  court  declined  to  give  the  Instruction,  and 
the  defendants  duly  excepted. 

"(17)  Even  [t  the  plaintiff.  Crampton,  was 
placed  In  a  position  of  danger  or  peril,  the 
law  requires  that  he  should  exercise  ordinary 
firmness  In  avoiding  the  peril  of  his  position; 
and  if  be  became  frightened,  and  Jumped 
from  the  buggy  when  a  man  of  ordinary  firm- 
ness would  not  have  Jumped  under  the  same 
clrcumstaDces,  any  Injury  received  by  him  In 
consequence  of,  or  as  the  result  of,  his  act, 
cannot  be  Imputed  to  the  negligence  of  the 
defendants,  but  would  be  considered  as  the 
result  of  his  own  negligence."  This  Instruc- 
tion wss  given  by  the  court. 

The  first  sentence  of  the  first  prayer  could 
not  have  been  given.  It  did  not  fit  the  facts 
la  the  case.  The  remaining  portion  of  that 
prayer  was  properly  reused,  as  were  the  third 
and  eleventh  prayera,  for  they  left  out  of  con- 
sideration entirely  the  view  of  the  alleged  neg- 
ligence of  the  defendants'  driver  prior  to  the 
meeting  of  the  teama  His  honor's  addition  to 
the  third  prayer  was  proper.  Hie  fourth 
prayer  left  out  of  consideration  the  Idea  of 
reasonable  apprehension  of  danger  on  the  part 
of  the  plaintiff's  driver,  and  was  properly  re- 
fused. Its  modification  by  hla  honor  was  cor- 
rect There  was  no  error  in  the  refusal  to 
give  the  sixth  instruction,  for  there  was  no  tes- 
timony upon  which  It  could  be  based.  Hunt, 
the  plaintiff's  driver,  was  asl^ed  on  his  cross- 
examination  if  he  did  not  tell  Hampton  that 
the  plaintiff  had  told  him  that,  if  he  had  not 
gotten  his  feet  tangled  up  In  the  lap  robe,  he 
would  not  have  fallen  out  of  the  buggy,  to 
wblch  the  witness  said  he  had  made  no  such 
statement  to  Hampton.  To  affect  Hunt's 
credibility,  the  defendants  introduced  Hamp- 
ton as  a  witness,  who  said  that  Hunt  told  him 
that  Orampton,  In  Jumping  out,  had  hung  his 
feet  in  the  lap  robe,  and  that  caused  him  to 
faH.  That  evidence  was  not  suflElclent  to  Jus- 
tify the  giving  of  the  sixth  instruction.  The 
eighth  prayer  was  properly  refused.  There 
was  no  error  In  his  honor's  refusal  to  give 
without  qualification  the  thirteenth  prayer, 
but,  with  the  modification  added  by  bis  honor, 
it  became  a  proper  instruction. 

The  fourteenth,  fifteenth,  and  sixteenth 
prayers  were  founded  on  the  defendants'  views 
of  the  law.  that,  If  the  plaintiff's  driver  con- 
tributed to  the  Injury  of  the  plaintiff,  the  law 
would  Impnte  that  negligence  to  tbe  plaintiff 


sixteenth  prayer  contained  botb  propositioDs 
of  law,  and  the  view  of  the  court  was  that  ou- 
was  a  correct  proposition,  ami  the  otliet  -vii 
not,  and  his  honor  declined  to  give  It  bb  It  va- 
framed.  But  he  did  give  the  fint  section  o; 
the  sixteenth  prayer,  substantially  in  the  fol 
lowing  words:  **£vea  if  Smallwood  [defenil 
ants*  driver]  was  driving  urgently,  an 
Hunt  thought  it  necessary  to  drive  upon  tb 
bank  to  avoid  a  collision,  yet  If  an  or^narJ 
prudent  driver,  under  the  clrcnmstances,  vo\i 
not  have  had  reason  to  believe  there  was  da 
ger  of  collision,  or  probably  would  not  ba 
driven  on  the  bank,  you  will  answer  the  &i 
Issue  'No;'  for  in  such  case  the  defendan 
negligence  was  not  the  natural  cause  of  Hun 
driving  on  the  bank.  Hunt's  ne^ence  t 
not  contribute  with,  and,  together  with  < 
fendants'  negligence,  constitute  the  proxlm 
cause.  It  was  of  Itself  the  direct,  the  pn 
mate,  cause  of  the  Injury."  The  other  t 
tlons  of  the  sixteenth  prayer  his  honor  refu 
to  give.  On  the  contrary,  he  Instructed 
Jury:  "Now,  even  If  Hunt  was  negligen' 
the  manner  of  his  driving  while  passing 
fendants'  conveyance,— as,  for  oample, 
turning  out  more  suddenly,  or  higher  upon 
bank,  than  an  ordinarily  prudent  man  w 
have  done,— his  negligence,  under  these 
cumstances,  would  be  considered  aa  coi 
ring  and  contributing  with  defendants'  t 
gence.  In  together  being  the  proximate  c 
of  any  Injury  sustained  by  plaintiff,  if  i 
tiff  was  thrown  out  by  the  driving  upoi 
bank  while  passing.  Defendants  woult 
be  relieved  from  liability  by  this  concu 
negligence  of  Hunt,  which  co-operated 
their  own  driver's,  producing  the  Injury." 
Instruction  was.  In  our  opinion,  proper, 
view  of  the  law  Is  ably  stated  In  the  01 
of  the  coort  hi  Llttie  v.  Hackett.  116 
S66,  6  Sup.  CL  391.  There  the  plaintiff 
was  Injured  by  the  collision  of  a  m 
train  with  the  carriage  in  which  he  wi 
Ing.  The  plaintiff  had  gone  on  an  exc 
from  Qermantown  to  Long  Brancb. 
latter  plac%  having  some  spare  time 
taking  the  cars  on  his  return  home,  be 
carriage,  and  directed  the  driver  to  go  t 
a  public  park  near  the  railroad  atatior 
driver,  upon  receiving  the  order,  tun 
horses  to  go  to  the  park;  and  In  cross 
railroad  track,  near  the  station,  for  tli 
pose,  the  vehicle  was  struck  by  tbe  ei 
a  passing  train,  and  the  plaintiff  wa 
ed.  The  carrlaige  belonged  to  a  llvt 
ble  keeper,  and  was  driven  "by  a  pc 
his  employment  It  was  an  open  c 
with  the  seat  of  the  driver  al>oat  t 
above  that  of  the  person  driven.  CI 
cumstance,  however,  did  not  in  any  -vc. 
the  reasoning  of  the  court  In  tlie  de< 
the  case.  The  evidence  went  to  sbtow 
ooUlsion  was  the  result  of  tbe  ccmcur.* 
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3ce  of  the  trainmen  and  of  the  driver  of 
carriage.  The  mllroad  company  Mt  np 
defense  of  oontribntory  negligence,  cul- 
ling that  the  drlTeT*s  n^llgence  was  to  be 
uted  to  the  plaintiff.  On  the  trial  hla  hon- 
astrocted  the  Jury  ae  follows:  "I  charge 
that  when  a  person  hires  a  pnbllc  hack 
arrlage,  which  at  the  time  to  In  the  care 
he  driver,  for  the  purpose  of  tonporaxy 
reyance.  and  gives  directions  to  the  driver 

0  the  place  or  places  to  whI(A  he  desires 
«  conveyed,  and  gives  no  qieclal  dlrec- 
3  as  to  his  mode  or  manner  of  driving,  be 
Dt  respcHiBlUe  for  the  acts  or  n^Ugence 
he  driver;  and,  If  he  sustains  an  Injury 
neans  of  a  collision  between  his  carriage 
another,  he  may  recover  damages  from 
party  by  whose  fault  or  negligence  the 
ry  occurred,  wliether  of  that  of  the  driver 
he  carriage  In  which  he  Is  riding,  or  of 
driver  of  the  other.  He  may  sue  either,  j 
negligence  of  the  driver  of  the  carriage  j 
rhlch  he  Is  riding  will  not  prevent  him  ! 

1  recovering  damages  against  the  other  ' 
er,  If  be  was  negligent  at  the  same  time.  ! 
paasengor  In  the  carriage  may  direct  the  \ 

where  to  go,— to  such  a  park,  or  such 
ice  that  he  wishes  to  see.  So  far  the  driv- 
ras  under  his  directions;  but  my  chaqce 
Du  Is  that,  as  to  the  manner  of  driving, 
driver  of  the  carriage,  or  ttie  owner  of 
lAck.— In  other  words,  he  who  has  charge  ' 
.  and  has  charge  of  the  team,— Is  the  per-  | 
responsible  for  the  manner  of  driving,  and 
[inssenger  Is  not  responsible  for  that  nn- 
he  Interferes  and  controls  the  matter  by 
}wn  commands  or  requirements."  That 
uctlon  was  sustained.  In  tlie  opinion  of 
court  the  contrary  doctrine  announced 
le  case  of  Thorogood  v.  Bryan  (decided  ] 
le  court  of  common  pleas  tn  1649)  8  C.  B.  ! 
Is  referred  to  and  disapproved.  Justice 
I,  who  wrote  the  opinion  of  the  court, 
"The  doctrine  resting  upon  the  prlnd- 
bat  no  one  Is  to  be  denied  a  remedy  for 
•Ics  sustained  without  fault  by  him,  or 

party  under  his  control  and  direction.  Is 
Ified  by  cases  In  the  English  couris, 
:pln  It  Is  held  that  a  party  who  tmstii 
tolf  to  a  public  conveyance  Is  In  some  way 
Jfled  with  those  who  have  It  In  charge, 
that  he  can  only  recover  against  a  wrong- 
when  tbey  who  are  In  charge  can  re  cov- 
in other  words,  that  their  contributory 
•jcence  Is  Imputable  to  him,  so  as  to  pre- 
>  his  recovery  for  an  Injury  when  they, 
eason  of  such  negligence,  could  not  re- 
r.  The  leading  case  to  this  effect  is 
ogood  r.  Bryan."  The  coort  further 
In  Little  V.  Hackett,.  supra:  "The  truth 
le  decision  In  Thorogood  v.  Bryan  rests 

Indefensible  ground.  The  Identification 
le  passenger  with  the  negligent  driver  or 
>r*  without  his  personal  co-operation  or 
aragement  Is  ft  gratuitous  assumption, 
e  Is  no  such  Identity.  The  parties  are 
a  the  same  position.  Hie  owner  of  a  pub- 
3ziveysnce  is  a  carrier,  and  the  driver  or 


the  person  managliv  H  Is  hla  servant  Neither 
of  ttaem  la  the  aervant  of  the  paaaenger,  and 
hla  asserted  Idraitity  with  them  la  cmtradlcted 
by  tbe  dally  experience  of  the  worid."  In 
ttiat  oplntoD  It  Is  Btated  that  In  this  country 
Thorc^ood  V.  Bryant  baa  not  eacaped  criti- 
cism In  the  mwgiirt  courts,  and  In  this  coun- 
try haa  not  been  generally  followed,  and  the 
cases  In  which  It  has  not  been  followed  ore 
dted.  There  is  no  wror,  and  the  judgment 
Is  affirmed. 

OIiABK,  7.  (dlasmtlng).  "Pnstima,  sed  non 
remota,  ansa  apectatnr."  Hie  court  dtarged 
the  Jury:  "Now,  even  If  Hunt  was  negligent 
In  the  manner  of  his  drivmg  while  passing 
defendants'  conveyance,— as,  for  example,  by 
turning  out  mm  anddenly,  or  hl^er  upon  the 
bank,  than  an  ordinarily  prudent  man  would 
have  done,— his  negligence  under  these  circum- 
stances would  be  considered  as  concorrlng  and 
contributing  with  defendants'  negligence.  In 
together  being  the  proximate  cause  of  any  tai- 
Jnry  sustained  by  plaintiff.  If  idalntiff  was 
thrown  out  the  drivhig  upon  the  bank 
while  pasting.  Defendants  would  not  be  re- 
lieved from  liability  by  this  concurring  negU- 
goice  of  Hunt  wbldi  co-operated  with  their 
own  driver's,  producing  the  injury."  Hils  Is 
clearly  error.  In  such  case  the  negligence  of 
hla  own  driver,  wtaHdi  threw  tiie  pUilntiff  out 
and  Injured  him,  was  subsequent  to,  and  In- 
dependent of,  the  nc^^gence  of  the  defttid- 
ants.  It  was  not  the  neceaaary  consequence 
of  defendants'  negligence,  and  was  not  con- 
current with  It,  and  was  tiie  proximate,  direct 
cause  of  irtalntltTs  Injury.  The  defendants' 
negligence  was  the  remote  cause.  The  court 
In  substance,  toM  the  Jury  that  If  defendants' 
negligence  made  the  plalntlfTs  driver  turn  out 
of  the  road,  and  the  negligent  manner  of  plaln- 
tlfTs driver  In  so  doing  Injured  the  plaintiff, 
the  defendants  were  liable.  This  cannot  be 
sustained  by  precedent  tx  In  reason,  and.  If 
followed  up,  would  have  no  limit  For  In- 
stance, If  the  barkeeper  bad  rot  sold  defend- 
ants' driver  whlaky,  be  would  not  have  been 
negligent  and.  If  not  negligent  he  would  not 
have  frlghtraed  the  idalntiff's  driver  Into  turn- 
Ing  out  and  Ibe  latter  wouM  not  by  his  neg- 
ligent manner  of  driving  so  have  Injured  the 
pUlntlff.  And  It  could  be  carried  still  further 
back,  one  cause  depending  on  another,  In  the 
manner  of  the  "house  that  Jack  built."  But 
the  charge  presnpposes  that  the  Injury  was 
caused  by  the  negligence  of  plalntUI's  driver 
in  running  the  buggy  npon  the  hank  and 
throwing  the  plaintiff  out,  and,  If  so,  the  hiw 
can  go  no  further  back  than  this  direct  cause. 
Llttie  V.  Hackett  116  V.  S.  366,  6  Sup.  Ct 
301,  has  no  application.  There  the  convey- 
ance In  which  the  plaintiff  was  driving  was 
struck  by  defendants'  train,  and  he  was  In- 
jured. The  driver  ot  the  conveyance  and  the 
«iglneer  were  both  negligent  and  It  was  held 
that  the  negligence  behig  concurrent  the 
pWntlff  could  Bue  both  the  owner  of  the  con- 
veyance and  the  railroad  company.  Clearly, 
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case  ben^  If  tbe  two  conTe^aiwei  had  run 
toseCher,  twth  drlTcn  bdng  iieglig»t,  ctam- 
tag  iQjniT  to  lOainUfl.  But  here  the  n^U- 
genoe  ot  dcfendantt  caused  platutUTs  drivor 
to  do  aometUng,  wblcta  somethtiig  he  did  in 
a  negligent  nuuuwr,  whereby  the  plaintiff  was 
rnjured;  and  the  eoart  told  the  jury  that,  if 
80,  the  negligence  was  concnrrlng.  Clearly 
not  ao,  for  plaintiff's  driver  need  not  have 
done  BO  In  a  nei^^nt  manner,  and,  If  he  had 
not,  the  plaintiff  would  not  have  been  lo- 
Jored.  Here  la  the  proximate  cause,  which 
alone  the  law  can  consider.  A^thlug  beyond 
that  opens  the  door  to  a  wide  and  UUmltaUe 
field  of  speculation.  The  n^Igeuce  of  plain- 
tiff's drlTcr  was  not  concurrent  with  that  of 
defendants,  but  snbsequent  thereto,  and  due 
to  his  own  want  of  nnre  or  sfcUl.  Tbia  in- 
BtructloD  went  to  the  marrow,  and,  Iwing  er- 
nmeons,  a  new  trial  should  be  granted. 

FAIBCLOTH,  C.  J.  I  concur  in  the  dis- 
senting opInkNO. 


HCSS  T.  CBAIG  et  al. 

(Sapreme  Oont  of  Iforth  Candinn.   Hay  9, 

1899.) 

Taxatioh— CBvnnoi.Ta— Couirrr  Oohhibsionbbs 

— FOEBOLOSITBB. 

The  assignee  of  a  tar  cortiflcate  Issued  to 
county  commissioners  can  (mly  acquire  the  title 
by  foreclosure,  as  provided  by  Laws  1895,  c 

ClarlE,  J.,  dissenting. 

Appeal  from  superior  conrt,  Oaston  county; 
Coble,  Judge. 

Action  by  C.  J.  Huss  against  T.  L.  Gralg 
and  others.  There  was  a  judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed. 

R.  Li  Durham,  tm  appellants.  Todd  A 
PeU  and  Argo  &  Snow,  for  appellee. 

HONTOOUBRT,  J.  This  la  a  controversy 
submitted  without  action  nnder  section  567  of 
the  Code.  The  ft^lowlng  is  the  statement  of 
facts  agreed:  Prl«  to  the  year  1899,  the  de- 
fendants T.  L.  Craig  and  T.  W.  Wilson  were 
tenants  in  common  In  fee  of  the  tract  of 
land  described  Im  the  complaint,  and  on  the 
Sd  day  ot  December,  they  contracted  to 
convey  the  same  to  George  Glenn,  and  put 
him  in  possession.  The  land  was  listed  for 
taxes  for  the  year  1886  In  the  name  of  Glenn, 
and  the  taxes  assessed  thereon  amounted  to 
92.4a  Default  having  bera  made  in  the  pay- 
ment of  the  taxes^  the  land  was  sold  for  the 
same  by  the  sheriff  of  Gaston  county,  and 
In  by  the  commlsidonerB  of  the  county. 
ThB  sheriff  Issued  a  certificate  of  sale  to  the 
conunissionera,  in  vhldi  It  was  recited  "that, 
unless  redeavtion  was  made  of  said  estate  In 
the  manner  provided  Iry  law,  the  said  coonty 
coomiissioners  of  Gaston  county,  bdrs  ot  m> 


tbe  certificate  was  assigned  to  the  plnlntg 

After  tbe  aqdimtian  of  tbe  period  of  ndeqp- 
tkn,  and  the  owner  not  having  paid  tlie  taxes, 
the  plaintiff  presented  and  surrendered  the 
certificate  to  the  Sholff,  and  dfmanrtpd  and 
obtained  a  deed  to  the  land  from  him,  accord- 
ing to  the  provisions  ct  tbe  statote.  Tinder 
this  deed  the  plaintiff  dalma  tbe  land  In  con- 
troversy. The  plaintiff  cmteada  that  his  tax 
deed  conveys  a  good  title  to  the  land  In  fee. 
Tbe  defendants  eontoid  that  tbe  pUUnW^ 
deed  Is  void.  His  hoaxtr  was  of  aeStitoD,  upon 
the  facts,  that  the  sheriff's  deed  conv<^red  the 
title  to  the  land,  and  that  the  plalntifr  was 
eatltied  to  posseseloa  thereof,  and  gave  judg- 
ment accordingly.  For  the  reasons  set  ont  in 
WUeox  V.  Leach,  123  N.  a  74^  31  8.  B.  374. 
we  are  of  (^Inlm  that  his  honor  was  In  tr- 
ior, and  that  the  plaintiff  waa  not  entitled  to 
recover.  But  w«  are  of  tin  opinion,  however, 
that,  as  It  does  not  appear  from  die  fiicts 
agreed  that  the  idefendants  have  <Aered  to 
pay  to  the  plaintiff  the  amount  of  the  tax,  in- 
terest, and  penalty,  the  d^sndants  Ahonld  be 
allowed  a  reasonable  time  within  wblch  to 
pay  the  same;  and  In  default  of  sodi  pay- 
ment the  phdntlfl  should  be  aHowed  tai  this 
action  to  proceed  to  toradose  tin  lien  whidi 
he  obtained  by  tbe  purchase  of  tbe  certtflcate 
from  the  county,  and  the  plfdntiff  ong^  to  be 
allowed  Us  costs  of  action  In  tbe  court  bdow. 
but  not  his  cgsts  of  vppeaL  "Bktot. 

CLAKK,  J„  dissented. 


WHITMAN  v.  DICKEY. 
(Supreme  Court  of  North  Carobaa.  May  9^ 

1889.) 

Tax  CaaTmoATK— AssiGini Birr  n  Comnr— 
FORicLOBuaa. 
The  assignee  of  a  tax  certificate  issued  to 
county  comnussionerB  can  only  acqnire  the  ti- 
tle bj  foreclosure,  as  provided  by  Laws  18B5. 
c.  119,  {  90. 
Clark,  J.,  dissenting. 

Appeal  from  superior  court,  Rutherford 
county;  Starbuck,  Judge. 

Actltm  by  H.  L.  Dickey  against  F.  Whit- 
man. There  was  a  lodgment  tm  plaintiff,  and 
defendant  appeala.  Bevorsed. 

R.  S.  Eaves,  B.  A.  Justice,  and  J.  C  L. 
Harris,  for  appellant  M.  H.  Justice,  BnrwdL 
Walker  &  Cansler,  and  8h^l|erd  ft  Bosbee, 

for  appellee. 

• 

MONTGOMERY,  J.  This  Is  a  controversy 
submitted  without  action,  under  section  SAT 
ot  the  Code.  Tbe  fkcta  agreed  upon  are  as 
follows:  At  the  time  for  UsUng  the  taxes  for 
the  year  189A  the  defendant  was  tbe  ovrta 
of  the  tract  of  land  described  In  the  nmiidahit 
end  Hated  the  same  for  taxation.  Tlie  defi- 
ant made  default  In  the  payment  of  taxes. 


proper  Mv«ruwment,  wnen  toe  commlssloo- 
ers  of  the  county  ponduised  it  and  received  a 
certificate  of  saie  from  tlie  tax  odiector.  Aft- 
erwards the  county  eommlMioners  asdgned 
the  certlflcate  to  the  plaintiff.    The  tax  col- 
lector executed  to  the  plaintiff  a  deed  to  the 
lajid  In  parBoance  of  the  sale,  and  under  the 
certificate,  after  the  time  of  redemption  bad 
passed.   The  plaintiff  contends  that  the  tax 
collector's  deed  conveys  to  him  a  good  title. 
The  defendant  contends  tliat  the  plaintiff's 
deed  from  the  tax  collector  is  of  no  force. 
Upon  the  facts  the  court  was  of  opinion  that 
the  plaintiff's  deed  to  the  land  from  the  tax 
collector  was  good,  and  that  the  plaintiff  was 
entitled  to  the  possession  of  tlie  land,  and 
gave  judgment  accordingly.   For  the  reasons 
Kiven  In  Wilcox  v.  Leach,  123  N.  C.  74.  31  S. 
E.  374,  we  are  of  the  opinion  that  his  honor 
was  in  error,  and  that  the  plaintiff  la  not  en- 
titled to  recover.   But  we  are  of  the  opinion, 
Iiowever,  that  as  It  does  not  appear  from  the 
facts  agreed  that  the  defendant  has  offered 
to  pay  to  the  plaintiff  the  amount  of  the  tax, 
interest,  and  penalty,  the  defendant  should  be 
allowed  a  reasonable  time  within  which  to 
pay  the  same;  and  In  default  of  such  pay- 
ment the  plaintiff  should  be  allowed  in  this 
nctioD  to  proceed  to  foreclose  the  lien  which 
lie  obtained  by  the  purchase  of  the*certlflcate 
from  the  county,  and  the  plaintiff  ought  to  be 
allowed  his  costs  of  action  in  the  court  below, 
hut  not  his  costs  of  appeal.  £rror, 

CLARK.  dissented. 


COLLINS  et  nx.  v.  BRYAN  et  al. 

(Suprpme  Court  of  North  Carolina.   Uay  9, 
1S99.) 

rAXXl'lON— FOBOKASS  BT  COUNTT— ASSISKHBNT  OF 
Cbrtivioatb— RiQHTB  Thbbbundbb— CoSTS. 

1.  As  a  county  porchasiDg  land  at  a  tax  sale 
■  not  entitled  to  a  therefor,  but  merely  to 
L  foreclosure  of  the  certificate  aa  in  case  of  a 
nortgage,  the  county's  aseigDee  only  acguires 
he  same  right. 

2.  In  an  action  by  the  assignee  of  a  tax  cer- 
ificate,  originally  issued  to  a  county,  to  recov- 
r  the  land,  defeniiant  will  be  allowed  a  ren- 
onable  time  in  which  to  pay  the  amouot  ro<]ui- 
ite  for  redemption,  and,  to  default  thrreof, 
laintiff  allowed  to  proceed  in  the  same  action 
3  foreclose  his  certificate. 

3.  An  assignee  of  a  tax  certificate  originally 
isued  to  a  county,  bringing  an  action  to  rocor- 
r  the  land  in  wnich  a  new  trial  ivas  granted 
e<*nuse  he  had  merely  a  right  to  foreelose  his 
^rttfioate,  will  be  allowed  costs  below,  but  not 
]  appeal. 

Clark,  J.,  dissenting. 

AppemX  inm  mperior  eourt,  Halifax  coun- 
Norwood,  Judge. 

Action  by  J.  A.  Ct^Ins  and  wife  against 
ettle  J.  Bryan  and  another  to  recover  land, 
rom  a  Judgment  for  plaintlttt,  defendants 
ipeal.  Beversed. 


MONTGOMERY.  J.  This  action  was 
bnmght  to  ceeover  tlie  possession  of  the  lands 
described  In  the  compkdnt.  The  lands  were 
sold  by  a  tax  oiUeator  ot  Halifax  covnty  lo 
1886  for  taxes  due  u|khi  the  ssme^  They  were 
bid  off  at  the  ssie  fbr  the  coauty  of  Halifax, 
and  o«tifleate»  of  the  sale  wwe  afterwards 
isiued  by  the  tax  collector  to  the  coimly.  The 
cerUficetes  of  ssle  were  asslfned  by  the  board 
<tf  mmmltiJffnnm  of  the  coun^  to  John  A. 
C^Ins,  sad  by  hizn  aasigiwd  to  his  wife,  Maiy 
W.  OolUns,  the  plaintiff  In  this  action.  After- 
wards, on  the  lltb  day  of  March,  1697,  re* 
donptlon  not  bavlng  been  made  by  tbe  own- 
ers of  the  lands,  tbe  tax  collector  made  a 
deed  in  fee  simple,  conveying  the  same  to  the 
plaintiff  Mary  W.  CoUlns.  Under  this  deed 
the  plaintiffs  dalm  title  to  the  land.  Tbe  de- 
fendants requested  the  court  to  Instruct  the 
Jury:  'rphat,  as  purchaser  of  s^  lands,  tbe 
connty  ia  Halifax  was  not  entitled  to  a  deed 
therefor,  but  was  only  entMlBd  to  foredose 
tbe  eertlflcataa  of  sale  as  la  case  of  mortgage; 
ttat  tbe  plaiatlflb,  as  asalgnees  of  tbe  oonnty, 
aoqudred  no  greatw  rl^ts,  and  were  not  entl- 
tted  to  deeds  for  said  lands."  His  booor  re- 
fused to  Blve  the  UistractleB,  and  told  tlie  jury 
to  answer  ttie  tane  "Yes."  The  Instmctioa 
ought  to  have  been  given.  We  wUl  not  enter 
ui>on  a-dlseaaslOB  of  tbe  matter  hor^  bnt  fctan- 
ply  make  referatce  to  tbe  case  of  WUoox  v. 
Leach,  128  N.  a  74,  81  S.  B.  874,  for  the 
reaaoDlng  iqN«  wbMi  tUs  case  Is  decided. 
But  we  are  of  the  opinion,  howerer.  that,  as 
It  does  not  appear  from  the  pleadings  that  tbe 
defendants  have  offcavd  to  pay  to  tbe  plaln- 
tttfs  tbe  amount  of  the  tax.  Interest,  and  pw- 
alty,  tbe  defendants  abould  be  allowed  a  res- 
Bonable  time  within  which  to  pay  tbe  same; 
and  in  default  at  ancb  payment  tbe  plaintiffs 
Bbonld  be  allowed  in  this  action  to  proceed  to 
fwedose  the  lien  whldi  they  obtained  by  ttie 
purchase  of  the  certificate  fnun  the  cennty, 
and  the  jdaintiffs  ought  to  be  allowed  tb^ 
costs  of  action  In  tiie  oonrt  bdow,  but  not 
their  costs  of  appeaL  Th«e  was  error  In  the 
matter  pointed  out,  for  wlilcb  there  nost  be 
a  new  trial. 

GI^ABK,  J.,  dissented. 


COLLINS  V.  PETTITT  et  §1 

(Supreme  Court  of  North  Carolina.   Miy  0. 
1880.) 

Motion  for  rehearing.  Denied. 

For  forma  dedslon,  see  81  8.  HL  1001. 

MacRae  ft  Day,  B.  L.  TraTls.  and  Bhepfaad 
&  Bnsbee,  for  appellant  Tboa  JX.  WXL  and 
W.  A.  Dnnn,  for  appdiees. 


tbe  septemDer  term,  1896. 

FURCHBS,  J.  (concurring).  ThlA  Is  a  pett 
tloD  to  rehear,  and,  as  the  opinion  In  this  case 
Is  a  per  curiam,  based  on  Wilcox  v.  Leach,  123 
N.  C.  74,  31  S.  E.  374,  It  la,  hi  fact,  a  petition 
to  have  the  opli^on  in  Wilcox  v.  IJeach  re- 
viewed. Notwithstanding  the  severe  atticisms 
made  upon  the  opinion  in  that  case  In  the 
arguments,  at  this  term,  of  probably  a  half 
dozen  cases.  It  stiU  seems  to  me  that  the  opin- 
ion in  tiiat  case  le  baaed  on  sound  principles. 
Is  a  just  and  proper  coustnictlon  of  the  stat- 
ute of  1895,  and  should  be  sustained.  We 
were  told  that  this  court  can  hare  no  policy; 
that  Its  duty  is  to  construe  the  law  as  it  finds 
It,  and  leave  matters  of  policy  to  the  leglsla* 
ture.  I  agree  with  these  suggestioiu.  But  tt 
Is  somewliat  singular  that  after  these  sug- 
g^ons  the  greater  part  of  the  argument  al 
the  petitioner  was  taken  np  in  diacuaring  the 
policy  to  be  pursued  in  collecting  taxes  to 
meet  the  demands  of  the  govemmait;  how 
dlfllcnlt  it  was  to  collect  them  before  the  stat- 
ute of  1887;  how  the  payment  of  taxes  was 
evaded;  what  a  burden  this  was  on  the  hon- 
est taxpayers;  ttiat  this  dedsion  was  going 
ba{^  to  the  old  policy;  and  tliat  the  state 
would  not  be  able,  If  this  opinion  atands,  to 
collect  Its  Just  revoineB.  And  what  was 
equally  as  striUng  to  me  was  that  we  were 
then  told  that,  to  remove  the  doubt  this  opin- 
ion had  thrown  upon  this  matter,  the  legisla- 
ture of  1899  bad  passed  an  act  providliv 
against  this  erroneous  constmctlon  of  the  act 
of  1895.  This  being  so,  the  matter  of  public 
policy  contended  for  Is  taken  out  of  the  case, 
and  It  ia  reduced  to  the  dignity  of  an  ordinary 
action,  involving  the  title  to  land  where  the 
plaintiff  claims  title  to  200  or  300  acres  of 
land,  for  which  the  deed  shows  he  paid  less 
than  920.  Hie  plaintiff  is  entitled  to  the  full 
b^eflt  of  the  law  arising  out  of  the  transac- 
tion, and  nothing  more.  He  Is  entitled  to  noth- 
ing for  the  good  of  the  public.  There  have 
been  a  number  of  cases  similar  to  this  before 
us,  tmonght  on  deeds  acquired  upon  certificates 
of  sales  by  counties;  but  not  one  has  come 
before  us  in  which  the  county  Is  a  party.  The 
counties  do  not  seem  to  want  land,  for  It 
would  seem,  if  they  are  enUtied  to  a  deed 
upon  their  certificate,  as  it  la  contended  they 
are,  and  this  deed  gives  them  the  absolute  fee 
simple  to  the  lands,  that  they  would  take  the 
lands,  and  sell  them  for  their  value,  rathw 
than  sell  th^r  cwtlflcates  for  a  pittance.  We 
are  told  that  Stanley  v.  Balrd,  118  N.  G.  75, 
24  8.  B.  12,  Involved  the  same  question  that  Is 
presented  In  this  case,  and  it  seems  that  this 
question  was  presented  by  the  record  in  that 
case;  but  It  was  not  called  to  the  considera- 
tion of  the  court,  nor  was  it  considered  in 
passing  on  that  case,  as  every  member  of  this 
court  wen  remembers.  But,  as  I  have  said, 
to  my  mind  the  opinion  in  Wilcox  v.  Leach 


fendant.  Tbey  are  simply  me  agoita  and 
trustees  of  the  counties  to  whom  the  taxes  are 
due.  To  secure  the  imyment  of  these  taxes, 
they  have  a  lien  on  the  lands  of  tlie  delinquent 
taxpayer  in  the  nature  of  a  mortgage,  with  a 
power  of  sale.  At  the  sale  the  auctioneer, 
who  cannot  buy  for  the  trustees  or  for  the 
principal  debtor,  bids  the  land  In  and,  nnder 
the  statute,  certifies  that  fact  to  the  com- 
missioners. Does  this  change  their  relations 
In  the  matter?  Does  it  change  their  trust  tv- 
latlons?  Are  they,  by  this  transaction,  tho 
absolute  owners  of  this  land  in  fee  simple? 
According  to  the  clearest  prlnci];^es  of  law. 
which  U  seems  to  me  that  no  good  lawyer  wfQ 
dispute,  tbey  are  not  Herein  lies  the  dis- 
tinction between  a  third  person  becoming  ttae 
purchaser  and  the  commissioners,  who  Bimply 
direct  the  crier  to  bid  in  the  land  if  it  does 
not  bring  enough  to  pay  the  taxes  for  which  it 
Is  being  sold;  that  is,  if  It  does  not  pay  the 
mortgage  debt.  When  Wilcox  v.  Leach  wa^ 
decided  at  the  last  term  of  this  court.  It  re- 
ceived the  approval  of  every  member  of  this 
court,  and,  In  my  opinion.  It  was  conrecfly  de- 
dded,  and  should  stand. 

CLARK,  J.  (dissenting).  The  conra  have 
no  public  policy  to  declare  or  enforce.  This 
ilea  outside  of  their  province.  It  Is  for  the 
legislature— the  lawmakii^  puwer— to  define 
and  declare  the  public  policy;  and,  when  this 
Is  dear,  whether  It  may  seem  a  bardstiip  or 
beneficial.  It  Is  equally  the  duty  of  the  courU 
to  declare  the  law  as  wrltt«i.  If  of  doubtful 
meaning,  it  is  the  du^  of  the  courts  to  mn- 
stroe  It  In  accord  with  the  settled  puUic  p(d- 
Icy  as  deduced  from  this  and  similar  legisla- 
tion, or  to  consider  the  evil  to  be  remedied, 
and  other  like  aids,  In  the  endeavor  to  get  at 
the  true  meanhig  of  the  act  The  taxing 
power  Is  essential  to  the  existence  ot  govern- 
ment, and  Justice  requires  not  only  that  the 
taxes  shall  be  laid  on  all  "by  a  uniform  rale, 
and  ad  vaI(H»m"  (Const  art  5, 1  3J,  but  that 
they  shall  be  effected  from  all,  for.  If  anyiwop- 
erty  escapes  payment  of  taxes,  the  propwty  ot 
others,  who  have  already  paid  their  share, 
must  make  good  the  default  ot  those  who 
evade  payment  Formeriy  the  holder  of  a 
tax  deed  had  to  prove  the  regularity  of  tht> 
many  steps  leading  up  to  i^  with  the  result 
as  a  ded^on  of  the  supreme  court  stated  Just 
bef (»v  the  tax  reform  act  of  1887  became  law, 
that  no  tax  deed  had,  till  thai,  ever  been  sus- 
tained in  this  court  As  a  consequence,  no 
one,  scarcely,  would  purchase  at  a  tax  sale 
and  the  counties  who  bought  In  the  lands  of 
defaulting  taxpayers  from  year  to  year  in  de- 
fault of  other  bidders  accumulated  large  bnu- 
bles  of  wortMess  "tax-sale  certificates."  Fif- 
ty years  or  so  ago,  when  the  average  state  tax 
was  9  cents  or  less  on  $100,  the  temptation  u 
any  landowner  to  shirk  payment  of  taxes  was 
small,  and  the  default  of  those  who  did  threw 


deaf,  dumb,  and  blind,  tbe  penitentiary,  and 
hud;  other  added  subjects  of  expense,  re- 
quired by  an  advancing  civilization,  tbe  ag- 
gregate of  state  and  county  taxes  bas  run  up 
often  to  ttae  foil  limit  of  taxation  (06%  cents), 
with  frequent  recurrence  of  special  taxes  In 
excess  of  that  sum.   The  increased  tempta- 
tion to  avoid  taxation— a  temptation  that  was 
encouraged  by  a  knowledge  of  the  futility  of 
tax  sales— piled  an  Increasing  burden  upon 
good  men,  and  swelled  tbe  ranks  of  those  who 
evaded  tbe  payment  of  tbelr  just  public  bur- 
dens.  TKe  complaiut  became  general.  Tbe 
state  treasurer  and  the  governor  repeatedly 
recommended  a  change  as  imperatively  de- 
manded, till  finally  the  legislature  of  1880 
(Acts  1885,  c.  238)  api>ohited  a  commission  of 
three  eminent  citizens  to  report  a  bill  for  an 
entirely  new  system  of  collecting  taxes,  the 
first   and  Indispensable  requisite  being,  of 
course,  that  tbe  purchaser  at  a  tax  sale  should 
get  a  good  title.   The  commission  reported  to 
the  legislature  of  1887  their  bill,  which  was  In 
most  particulars  a  copy  of  the  law  on  the 
subject  obtaining  in  most  other  states,  and 
whose  constltutiMiality  had  been  sustained  by 
many  decisions  of  their  courts  and  by  the 
[Julted  States  supreme  court;  and  the  change 
was  sus^ested  as  valid  If  It  should  be  made, 
jy  the  opinion  of  this  court  In  Fox  v.  Stafford 
18S4)  00  N.  C.  206,  at  page  298.   The  report 
it  the  tax  commission  was  adopted  (Laws 
.887.  c.  137),  and,  with  minor  changes,  Is 
be  law  to-day.    Its  striking  feature  was  a 
hnnge  of  tbe  burden  of  proof.   The  old  law 
iJaced  upon  the  purchaser  at  a  tax  sale  the 
>urden  of  proving  that  all  the  proceedings 
rere  regular,  which  It  was  almost  Impossible 
3r  him  to  do.   Under  tbe  new  law  the  bur- 
en  was  shifted,  and  the  tax  deed  was  made 
^ndualve  evidence  of  tbe  regularity  at  mat- 
TB  of  routine,  and  presumptive  evidence  of 
II  otber  matters.  Statutes  substantially  ttae 
.me  as  tbe  new  statnte  liad  been  siistained,  as 
>ove  stated,  in  nnmerons  decisions  is  the 
ates  adopting  the  tax  reform,  and  by  the 
Qlted  States  supreme  court,  many  of  which 
e  cited  In  Cooley,  T^'n  (2d  Ed.)  521,  note 
and  since  reiterated  by  the  United  States 
preme  court  down  as  late  as  CasUlIo  t.  Mo 
ntUco.  IttS  U.  &  C74,  18  Sup.  Ct  229,  and 
ng  V.  MulUns,  171  U.  S.  401,  18  Sup.  CL 
5.    It  Is  needless,  however,  to  discuss  the 
fT  statute,  which  has  beoi  sustained  by 
s  court  in  Basnlgtat  r.  Smith,  112  N.  C.  229. 
S.   B.  902;  Stanley  T.  Batrd,  118  N.  a 
24  S.  E.  12  (Furches,  J.);  Peebles  t.  Tay- 
,  lis  N.  0.  166,  24  S.  E.  797  (Falrclotta.  C. 
;   Sanders  t.  Earp,  118  N.  a  276,  24  a  E.  8 
yntgomery,  J.);  Moore  v.  Byrd,  118  N.  C. 

23  &  E.  968:  PoweU  v.  Slkes,  119  N.  C. 
.   26  S.  E.  88  (Montgomery.  J.);  Lyman 
aimter.  123  N.  C.  608,  31  S.  E.  827;  and 
er  cases.  The  radical  difference  between 
two  sterns  Is  noted  by  Farebei,  In 
82  S.E.— 62 


ged  the  rule  of  presumptions,  and  now  It  is 
about  as  hard  to  defeat  a  tax  title  as  it  was 
before  to  establlsb  one."  The  present  is  a 
rehearing  of  this  case,  decided  by  a  per 
curiam  (123  N.  C.  769,  81  S.  B.  1001),  upon  the 
authority  of  Wilcox  v.  Leach,  123  N.  C.  74, 
31  S.  E.  874,  and  therefore.  In  effect,  Is  a 
rehearing  as  to  the  grounds  of  the  opinion  In 
the  latter  case,  which  went  off  upon  the  point 
that  the  word  "may,"  in  section  00,  c.  119, 
Laws  189&,  giving  to  tbe  county  commission- 
ers tbe  right  to  foreclose  upon  a  tax  certificate, 
must  be  read  "shall"  or  "must."  The  statute 
says,  when  the  county  purchases,  the  commis- 
sioners "may  proceed  by  action  to  foreclose 
such  certificates  or  liens,"  etc.,  making  it  plain- 
ly optional.  The  otrinlon  held— inadvertratly  1 
tbink-(page  78,  123  N.  C,  and  page  375,  31 
S.  E.)  the  county  "must  proceed  to  collect  only 
by  foredOBure."  I  find  no  warrant  for  tbls  Id 
the  statute,  and  it  Is  counter  to  other  provi- 
sions in  the  act  and  to  the  public  policy  of 
the  present  legislation  on  the  subject  In 
view  of  the  very  plainly  expressed  policy  In 
the  stetntes,  which  have  been  almost  identical 
since  the  first  enacted,— chapter  137,  Laws 
1887,— and  the  repeated  decisions  of  this  court 
upon  It  this  seems  like  looking  back  to  tbe 
"pit  from  which  we  hare  been  digged."  Not 
only  tbe  word  "may"  shows  that  foreclosure 
was  an  optional  procedure,  but  the  other  pro- 
visions of  ttae  stetute  confirm  that  view. 

1.  The  county  Is  authorized  to  "purchase," 
Just  as  any  one  else.  Section  85.  It  is  held 
ttaat  even  Independent  of  any  expressed  pro- 
visions of  ttae  statute,  tbe  government  bas  the 
same  right  to  purchase  as  any  one  else;  and. 
If  so,  of  course  it  would  get  exactly  the  same 
rights  as  any  other  purchaser.  De  Trevllle  v, 
SmalU,  98  U.  8.  617;  Cooley  v.  O'Connor,  12 
Wall.  391;  Dontbett  v.  Kettle,  104  Dl.  396. 
In  tbe  first  of  these  cases,  Mr.  Justice  Strong, 
speaking  of  ttae  effect  of  a  purchase  by  tbe 
government  at  a  tax  sale,  says  (page  622): 
"If  ttae  United  States  became  the  purchaser  at 
the  commissioner's  sale.  It  was  only  to  ob- 
tain tbe  taxes  by  a  resale;  and  such  a  resale, 
resting,  as  It  must  have  done,  upon  tbe  origi- 
nal sale  made  by  ttae  commissioners,  needed 
the  encouragement  and  support  of  a  commis- 
sioner's certificate  equally  with  a  purchase  by 
a  bidder.  It  Is  not  therefore,  to  be  admitted 
that  the  statute  Intended  to  put  the  United 
States  In  any  worse  condition  than  that  oc- 
cupied by  any  other  successful  bidder;"  and 
adds  that  tbe  argument  to  tbe  contrary  "is 
plausible,  but  unsound."  Nor  Is  there  the 
slightest  Indication  in  our  statute  that  It  was 
intended  to  put  the  county,  if  It  became  & 
purchaser,  upon  a  footing  inferior  to  that 
"occupied  by  any  other  successful  bidder." 
In  ttae  same  case  Mr.  Justice  Strong  further 
says:  "We  are  not  unmindful  of  tbe  numer- 
ous dedaions  of  state  courts  which  have  con- 
strued away  the  pialn  meaning  of  Btatnte» 


of  Judicial  refinement  bad  rendered  almoit  In- 
operative  all  legislative  pcoTlaloni  for  the  sale 
of  land  for  taxes.  The  cousequecce  wa»  that 
bidden  at  tax  Hies,  If  obtained  at  all.  were 
mere  speculators.  The  chances  were  greatly 
against  ttielr  obtaining  a  title.  The  least  er- 
ror In  the  conduct  of  the  sale  or  In  the  pro- 
ceedlngs  prelUnlnary  thereto  was  held  to  viti- 
ate It,  though  the  tax  was  dearly  due  and 
unpaid."  It  was  to  remedy  that  ^te  of 
things^  brought  about,  as  Mr.  Justice  Stnnig 
Bays,  by  Judicial  l^alatlon,  with  the  result- 
ant hanUilp  to  all  honest  taxpayer^  that  the 
reformed  tax  systtsn  was  adopted  In  tikis  and 
other  states  as  a  sheer  necessity  for  the  pub< 
Ue  treasury;  and  ahready  astute  counsel  are 
besieging  the  court  to  construe  away  the  new 
statute. 

2.  Section  85  (chapter  llfi,  Laws  1885)  not 
only  gives  the  county  the  same  right  to  pur- 
chase as  any  one  else,  but  anthorlceB  It  to  re- 
ceive and  assign  certificates  of  purchase.  It 
must  be  that  its  assignee  stands  In  the  same 
plight  as  the  assignee  from  any  other  pur- 
cuoser,  for  the  certificate  Issued  to  the  county 
is  identical  with  that  Issned  to  any  other  pur- 
chaser, and  Its  wording  Is  prescribed  In  sec- 
tion 57,  and  provides,  after  the  recital  of  sale 
and  purchase,  the  following:  "And  I  further 
Gortify  that  unless  redonptltm  is  made  of  ssid 
estate  In  the  manner  provided  by  law,  the 
said  (here  Insert  name  of  purchaser)  heirs  or 
assigns  will  be  entitled  to  a  deed  therefor  on 

and  after  the  day  of  *  A.  D.  18-* 

ca  surrender  of  this  certificate."  When  the 
plaintiff  saw,  in  section  85,  that  the  comity 
could  buy,  receive  a  certificate,  and  assign  It, 
like  any  one  else,  and  that  the  certificate 
(whose  fonn  Is  pc^crlbed  In  the  statute)  pro- 
vides that,  on  failure  of  the  tax  defaulter  to 
redeem  in  the  time  prescribed  by  law,  he 
would  be  "entitled  to  a  deed."  be  was  Jostlfied 
In  relying  upon  the  statute,  which  did  not 
put  the  county,  whm  purdiaslng.  'in  any 
worse  condition  than  that  occupied  by  any 
other  successful  bIdder."-4o  use  the  language 
of  the  b^est  court  In  the  land.  Though 
section  90  does  give  tbe  county  the  option  to 
foreclose,  by  section  93  exactly  the  same  priv- 
ilege is  given  any  other  purdmser.  Thus 
throughout  the  act  there  Is  not  the  shadow  of 
a  riiade  ol  an  taitlmatlon  by  the  lawmaking 
power  of  any  discrlmlnatltm  or  intention  to 
discriminate  between  the  county  and  any  oth- 
er purchaser.  Both  ate  authorised  to  pur- 
chase and  to  receive  and  assign  the  tax  cer- 
tificate; both  receive  the  aune  tax  certificate, 
drawn  In  a  form  prescribed  by  statute,  and 
which  on  its  tace  pnmUses  that  the  purchaser 
or  his  asdgnee  shall  be  entitled  to  a  deed  if 
the  tax  defaulter  does  not  redeem  within  a 
year;  and  to  tbe  county  and  to  tbe  other  pur- 
diaser  alike  Is  glvai  the  optUm  to  ftmclcae  If 
it  Is  prtferred  to  taking  a  deed.  There  Is  no 
Indication  in  the  statute  of  any  legislative  lo- 
toitlon  to  place  one  who  buys  the  tax  certlfi- 


ehases  at  the  tax  sale  from  mnitr,  to  mn 
tts  taus.  A  qwculatOT's  certlflcate  onght  not 
to  be  preferred  to  that  of  a  county,  tbns  mik- 
ing the  lattor  unsalable,  for  win  will  bnj  a 
lawsuit?  The  evldait  purpose  ol  oonCerring 
the  privilege  of  foredosore  it  that,  if  there 
are  tax  certificates  of  prior  date  oatatandlnc, 
tt  m^ht  be  desirable,  by  a  fondosue,  a  pro- 
ceeding in  rem.  to  give  holden  of  sodi  otber 
liens  opportnnlty  to  come  In,  and  thns  desr 
tiie  titie. 

8l  It  would  be  a  serlou  dliertmhiatiaB 
sgabtst  counties,  which  are  often  die  onl; 
purchasers,  to  restrict  them  to  a  forectosute. 
Frequently  the  taxes  range  from  91  or  less 
to  920.  and  to  require  tbe  county  to  go  tt. 
an  eac^&mt  i«obably,  of  (20  in  each  sod 
case,  to  foredose,  after  waiting  a  year  fw  tb 
taxes,  will  result  simply  In  exempting  an  land 
not  paying  large  amounts  from  taxation,  in 
less  tiie  ownttB  volunteer  to  pay,  for  Uu 
know  that  the  county  will  not  spend  $20 
collect  anything  except  large  amoonta. 

4.  This  construction  would  pnt  the  com 
In  a  worse  condition  aftn  the  sale  than 
fore.    It  has  already  before  me  sale  a  1 
nud  execution,  and  by  this  construction.  1 
er  the  purchase,  tt  has  only  a  bare  T'ljihi 
bring  an  action  of  foredostue.  tboi^b 
lieu  before  sale  was  the  lien  of  a  Jud^m 
not  of  a  mortgage.    The  county  Btan^ 
with  an  execution,  and  wtaids  up  with  a 
rii^t  to  bring  suit  The  law  governing 
sales  Is  as  liberal  as  is  consistent  with 
needs  of  the  public  treasury  and  tbe  dul 
every  citlsen  to  pay  his  share  of  tbe  i: 
burdens.  Bvery  ta^^er  has  tiie  same 
in  wbidi  to  pay  his  tans.   If  not  pidd 
after  every  reasonable  Indnlgoioe  (wtaT 
usually  liberal),  there  Is  public  advertls 
and  public  sale.  Even  after  that  12  n 
are  allowed  In  which  to  redeem  the  land 
even  thra,  since  it  might  still  be  pose 
some  cases  that  the  failure  to  pay  if 
vertent,  and  not  intentional,  tlie  stat 
quires  that  the  purchuer  shall  glTe 
faulting  taxpayer  a  written  or  prlntec 
b^re  applying  tor  his  deed.    Tbls  p 
was  In  the  original  act  of  188T  (Acts 
187.  H  69,  82),  but,  having  been  droi 
for  some  reason,  was  rdnstated  In  thi 
upon  the  suggestion  of  thia  court 
Sanders  v.  Barp.  118  N.  C.  27S.  24 
If  the  power  to  foredose  la  as  pli 
tional  In  the  similar  statutes  of  otli 
as  In  ours,  it  Is  not  strange  tliat  1 
tion  has  not  been  raised  In  tbem.  • 
one  case,— Otoe  Ca  v.  Browxa. 
897,  20  N.  W.  274,  Ml.— aa  It  was  ! 
here  till  last  term,  thoi^^  In  Stanley 
118  N.  0.  75.  24  S.  B.  12,  tbls  con 
for  the  plaintiff  In  a  case  "on  all  f r 
thiB,  he  being,  Uke  the  idalntlfr  be 
signee  of  a  tax  certificate  from  t 
In  the  Xebraska  case  tbe  conrt  beT 
county,  Instead  of  talcing  tbe  tax  d 
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chow,  i>roceed  hj  fDredosnre,  and  thu 
Iff  an  other  tax  liens  accruing  before  or 
'  tbe  pondiase  by  tbe  county.  A  con- 
•oraneoiu  leglalatlTe  conatmction  la  al* 
)  of  value  when  the  oliject  la  to  aacortaln 
legislative  wUL  The  general  aaaembly 
99  haa  put  In  aeetion  87  (which  la  aection 

the  act  (tf  188S)  an  expreaa  provlalon  that 
>ertlflcate  ahall  tasue  to  the  county  In  the 

preacrlbed  In  section  67,— though  that  is 
ly  ao  under  the  act  of  18^,  which  pre- 
ed  that  form  for  all  purchasers,— but  the 
!ss  proTlBlMi  now  Is  not  only  s  leglslatiTe 
traction,  but  was  probably  Intended  to  cut 
uture  dlBcuBslon  as  to  the  rights  of  as- 
!es  from  «  county,  as  the  form  thoe  pro- 
l  la  (as  now)  a  contract  that  the  holder  of 
certificate  or  hla  aaaUpiee  "shall  be  en* 
I  to  a  deed"  If  Qie  tax  defaulter  does  not 
3m  his  land  within  12  months.  By  the 
ess  terms  of  the  law  the  defendant  Is 
rred  from  contesting  the  plalntlfTa  right, 
tectlon  66  pcovldea  that  he  cannot  do  so 
is  be  first  shows  that  **a3l  taxes  due  vpoa 
property  have  been  paid  by  them,  or  the 
>na  under  whom  they  claim  title."  Dhe 
idant  haa  not  offered  to  do  this.  On  the 
rary,  this  land  has  been  sold  aereral  times 
luccesalve  failures  to  pay.  In  Moore  t. 
[,  118  N.  a  6S8.  23  B.  EL  968,  this  court 

In  construing  tbe  aJbore  section:  "One 

haa  faOed  to  discharge  the  lien  be  owes 
state  for  the  taxes  due  and  unpaid  on 
and  cannot  complain  that  tiie  state  has 
iferred  to  another,  who  has  paid  off  such 
nbrance.  Its  prior  lien,  and  that  he  cannot 
eard  In  the  stete's  courts,  when  thus  In 
lit,  to  contradict  the  title  conTeyed  to  the 
baser  under  such  lien."  When  the  cer- 
,te  of  tbe  former  opinion  of  this  court 
I  down,  the  Judgment  below  was  entered 
»!ordance  therewith,  it  being  first  ahown 
Lalntiff's  counsel,  and  the  costs  paid  by 
itlff  as  therein  decreed.  The  defendant 
mda  that  this  estops  the  plshiUff  from 
rehearing.  But  he  could  not  preroit  the 
ment  behig  entered  below,  and  could  only 
ct  If  not  drawn  In  accordance  with  the 
late,  for  which  purpose  It  waa  submitted 
Is  inspection.  The  rule  of  court  (nde  B8, 
.  B.  xli.)  requires,  as  a  condition  precedent 

rehearing,  that  the  Judgment  "must  be 
irmed  or  secured."  Being  only  for  costSt 
Mtitloner  performed  It  by  paying  the  costs 
tad  of  glTlng  security.  Instead  of  being 
jped,  he  has  only  done  what  the  rule  of 
i  requires  as  an  Indispensable  prerequisite 

rdiearlng.  As  the  only  object  <^  the 
ts  is  to  ascertain  the  leglslatire  win,  and 
true  the  atatute  to  ^ectuate  It,  It  would 
I  that  this  can  only  be  done  by  adjudging 

tbe  plaintiff,  assignee  of  a  county  (»rtifi- 

had  tbe  same  right  as  an  ass^cnee  from 

Other  purdiaser  to  take  a  deed  or  fore- 
>,  at  his  decUon;  that,  eren  if  only  a 
gagee,  he  can  recover  possession  from 
lefendant  in  that  capacity:  and  that  the 
odant  cannot  be  heard,  aa  he  does  not 


aver  that  be  has  yet  paid  the  taxes  But,  .If 
the  above  conclusions  were  Incorrect  and  the 
plaintiff  were  only  entitled  to  fotefutae,  all 
the  parties  and  all  the  facts  are  before  the 
court;  and  upon  all  the  principles  of  the  Code 
It  was  orror  to  render  a  Judgment  against  the 
plaintiff  for  costs,  and  drive  him  to  a  new 
action  for  ftirectosnre,  but  the  foredosnre 
should  be  decreed  in  this  action.  The  {dain- 
tiff  Is  "not  restricted  to  his  prayw  for  reliet 
but  should  be  decreed  any  relief  to  whldi 
the  pleadings  and  facts  inrored  or  admitted 
show  th«t  he  is  mtitled,  and  even  though  the 
plaintiff  has  mlsconc^red  his  remedy."  Jones 
V.  Mial,  TO  N.  a  168;  Knight  v.  Honghtalllng, 
85  N.  0. 17;  Patrick  v.  Balhwad  Co.,  96  N.  0. 
422:  Harris  T.  Sneeden,  IM  N.  0.  88%  10  B. 
B.  477;  Barnes  v.  Barnes,  104  N.  0.  618,  10 
8.  B.  304;  McNem  r.  Hodges.  106  N.  O.  S2, 11 
a  E.  266;  Skinner  v.  Terry.  107  N.  C.  108. 
12  8.  R  118;  Johnson  t.  Lofthi,  111  N.  C.  S19^ 
16  8.  E.  178;  StanmoDS  v.  Allison,  118  N.  a 
763,  24  8.  E.  716;  AOams  v.  Hayes,  120  N. 
0.  383,  27  8.  B.  47;  and  there  are  many 
others,  all  to  same  purport 


NORWOOD  V.  PRATT  *t  al. 
(Supreme  Oonrt  of  North  Carolina.    Hay  9, 
1899.) 

AfPBAI.— TbAITSOBIFT— OSBTIOKABI. 

Failure  to  file  all  the  traoBcrlpt  available 
at  tbe  first  term  after  the  trial  lielow  (Sup.  CX. 
rule  5,  121  N.  C.  691,  28  S.  £.  v.).  and  to  ask 
for  a  certiorari  to  complete  It  Is  ground  for  dls- 
miaaal. 

Appeal  from  superior  court,  Orange  county. 

Action  by  James  Norwood,  administrator, 
against  Haynes  Pratt  and  others.  There  waa 
a  Judgment  for  plaintiff,  and  defendants  ap- 
peal, and  more  for  writ  of  certiorari.  Dis- 
missed. 

G.  D.  Tamer,  for  appellants.  John  W.  Gra- 
ham and  P.  O.  Qraham«  for  aj^dlee. 

MONTGOMBBT,  J.  At  November  term. 
1898,  of  Orange  superior  court  this  case  waa 
heard  upon  exceptions  filed  «  referee's  re- 
port All  of  the  exceptions  made  by  the  de- 
fendants were  overruled,  and  the  report  ot  tbe 
referee  was  confirmed.  The  defendants  ex- 
cepted, seriatim,  to  the  overruling  of  each  ex- 
ception. By  agreement  between  tbe  counael 
of  both  aldea,  ttie  Judgment  was  signed  out  ot 
term,  and  it  was  filed  in  the  office  of  the  cleric 
on  the  29th  of  November,  189^  and  notice 
thereof  promptly  given  to  tbe  counsel  of  the 
defendants.  Ordinarily,  at  the  first  term  of 
this  court  after  the  trial  bdow,  it  is  the  duty 
of  the  appellant  to  have  filed  hae  the  tran- 
script on  appeal.  Rule  5  (121  N.  a  694,  28  a 
B.  vO.  It  at  that  time  the  case  on  appeal 
has  not  been  settled  by  the  Judge,  and  the 
appellant  has  not  been  guilty  of  any  laches, 
he  would  be  entitied  to  a  writ  of  certiorui 
therefor,  upon  bis  filing  "all  of  tbe  transcript 
that  was  available."  Tbe  district  fbom  which 
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ment  aad  the  docket  entries  In  the  case.  The 
judge  had  not  settled  the  case  on  ajipeeL  The 
certiflc&te  attadied  shoired  the  matter  to  be 
a  '^partUd  transcript  of  tiie  record,  sent  at  the 
request  of  the  defendant's  counsel.**  The  ap- 
pellauts  did  not  attempt  to  acooont  for  the 
balance  of  the  record  propw  (althoagh  It  ap- 
pears that  It  had  been  for  weeks  In  the  cterVfl 
office),  ai^  made  a  motion  for  certiorari  to 
procore  the  case  on  ^peal.  In  BurreU  t. 
Hughes.  120  N.  a  277,  28  B.  B.  782,  it  was 
said:  "In  any  event,  rince  the  appeal  should 
be  docketed  here  at  the  first  term  banning 
after  the  trial  below,  It  was  the  duty  of  the 
appellant  at  boi^  flrst  term  to  file  aU  of  tiw 
transcript  that  was  araUable,  and  have  asked 
for  a  certiorari  to  complete  the  transcript 
His  f  aUnre  to  do  so  Is  a  lack  of  diligence,  and 
forfeits  his  appeal"  The  allegation  of  the  ap- 
pellants Is  that  flie  rest  of  the  transcript  was 
■not  furnished  because  the  tietk  wonld  not 
make  It  out,  notirtthstanding  the  tect  that 
their  counsel  tendered  to  him  the  fees  neces- 
sary for  that  purpose.  The  clrak's  affidarlt 
was  to  the  contrary.  We  need  not,  howeror, 
pasB  upon  that  contradiction.  The  appellants 
were  not  before  this  court  according  to  its 
rules,  and,  before  they  could  get  a  standing 
here,  it  was  incumbent  on  them  to  show,  to 
our  satisftictlon,  that  they  had  not  been  guilty 
of  lachea  We  cannot  say  tiiat  that  has  been 
shown  afflrmatively,  and  we  must  tiierefore 
day  the  motion  for  a  certiorari  and  dismiss 
the  appeaL 

.  CliAKE,  J.  (concurring).  Tfae  settled  prac- 
tice upon  such  applications  Is  thus  stateiT  In 
BurreU  t.  Hughes.  120  N.  a  277,  26  S.  E.  782 
(which  was  an  appeal  from  the  same  county, 
and  In  which  the  same  counsel  represented  the 
appelant):  "It  was  the  duty  of  the  appellant 
at  sudi  first  term  to  file  all  the  transcr^  that 
was  available,  and  have  asked  for  a  certiorari 
to  complete  tike  transcript  His  failure  to  do 
BO  Is  a  lack  of  diligence  and  forfeits  hia  ap- 
peal.  Brown  T.  House,  IID  N.  C.  622,  28  S. 

B.  160;  Haynes  v.  Coward,  116  N.  C.  840,  21 
8.  E.  600;  Oraham  t.  Edwards,  114  N.  O.  22S, 
10  S.  B.  160;  Sanders  t.  Thompson,  114  N.  0. 
282,  19  S.  B.  22S;  State  r.  James,  lOS  N.  G. 
702,  13  8.  B.  112;  ColUns  r.  Faribault,  02  N. 

C.  810;  and  there  are  still  other  cases.  There 
are  some  matters,  at  least,  whldi  should  be 
deemed  setUed,  and  this  Is  one  of  them."  This 
has  since  been  dted  and  f(41owed  In  Morrison 
T.  Graven,  120  N.  0.  827,  26  S.  B.  040;  Crits 
T.  Sparger.  121  N.  O.  288,  28  S.  B.  366;  Roth- 
ehUd  V.  McNIchoI,  121  N.  0.  284,-28  B.  E.  364; 
Parker  r.  Railway  Co.,  121  N.  G.  601,  28  8.  E. 
847;  McBUllan  t.  UcMlUan,  122  N.  C.  410,  29 
S.  B.  861;  and  In  other  cases  dlq;)osed  of  per 
curiam,— because  reiteration  was  unneces- 
sary.—among  them  the  case  last  called  Imme- 
diately preceding  this  on  the  docket  (TroUlngcr 
V.  RaUioad  Co.,  82  8.  B.  1038). 


term,  and  delay  of  Justice  li  often  a  denlsl  ot 
Justice,  and  Is  one  of  tbo  erfli  hcild  so  gicai 
that  a  provision  against  It  wu  Isgerted  ta 
Magna  Charta.  Besides,  there  mos^  of  aecei- 
slty,  be  mles  of  procedure,  or  the  admlnij- 
tratlon  of  Justlco  would  be  "confaslon  woih 
confounded."  It  Is  not  materiit  wbeOieT  as 
appeal  should  be  doAeted  "at  tbe  first  term 
beglnnii^  after  the  trial  bdow,"  as  our  nV 
requires,  or  at  the  second  term,  or  at  tbe  third 
.term,  bu^  whatever  the  role,  K  ihoold  apply 
to  aD.  It  Is  not  material  wheaer,  on  an  ap' 
idlcatlon  tor  a  certiorari,  the  appllcmt  miet 
dodcet  as  a  basis  "a  transcript  of  all  the  rc 
ord  ttat  Is  available"  (as  our  antfonn  d«cl 
slons  require),  or  only  a  copy  of  tiie  Jods 
ment,  or  nothing,  but,  whatever  the  requln 
ment,  It  must  be  Impartially  a[q;tlled  to  alL 
ecemptlon  of  any  litigant  wonld  be  favort 
Ism,  or.  at  best,  the  uncertain  "rule  of  t1 
chancellor's  thumb,"— varying  In  tUdaiei 
As  far  as  possible,  the  courts  should  gl 
their  time  to  the  decision  of  disputed  rlgli 
and  eliminate,  as  far  as  they  can,  an  m 
qnestions  of  practice,  as  to  ^  proper  m 
ner  of  presenting  cases  In  conrta  This  i 
ders  It  of  the  gravert  Importance  to  have 
practice  settled  and  to  adhere  to  It  Impartla 
letting  all  needed  dianges  be  made  by  sta 
or  by  cbangUig  the  mles  of  court  so  as  t^ 
prospective.  If  this  Is  not  done,  the  c 
will  be  deluged  with  questions  of  mere  i 
tlce,  **to  the  n^lect  of  the  welghttei  ma 
of  the  hiw.** 


CHARIiOTTB  OIL  &  FERTILIZKK  C 
HIPPY. 

(Si^reme  Court  of  North  Carolina.  Bl 

isse.) 

Pab'VNSBSHip  —  EvmsHoa  —  Taureacriosia 
FnsoHS  DiBoauBD— bmxBR  m  Evz: 

A  snrvlving  partner  is  **intere8ted 
event"  of  an  action  against  the  decease 
aer  on  a  partnership  note,  thougb  not  a 
and  hence  Is  disgnalified,  under  Code, 
prohibiting  "a  party  or  a  person  lnter< 
the  events  to  testify  to  personal  trant 
with  a  person  since  deceased. 

On  petition  for  rehearing.  Dlamlsse* 
For  former  opinion,  see  81  S.  E.  ST: 

FtTRGHBS,  J.  This  case  -wma  be 
court  a  year  ago,  and  Is  reported  It 
O.  66S,  31  8.  B.  870.  and  Is  before 
upon  the  plaintiff's  petition  to  rebei 
action  18  upon  a  promissory  note,  m 
able  to  the  plalntilf.  execated  by  X>.  B 
on  the  16th  of  November,  1S&4.  for 
$430,  signed,  "D.  F.  Bridges  &  Co." 
tlon  Is  brought  against  J.  P.  RIppy. 
trator  of  William  Blppy,  alone;  ari 
legation  of  plaintiff  Is  that  at  tbe  dsi 
note  there  was  a  co-partnerablp  exl  i 


me  loiesiaie  oi  aeienaant;  luai  wiiiiam 
RIppy  haa  since  died,,  and  defendant  Is  his 
personal  representatlTe.  The  defendant  an- 
swers, and  denies  tbat  his  Intestate,  William 
Rlppy,  was  a  member  of  said  partnership.  If 
any  such  partnership  ever  existed.  On  the 
trial  the  plaintiff  Introduced  D.  F.  Bridges  as 
a.  witness,  lor  the  purpose  of  proving  that 
there  was  such  a  partnership  as  D.  F.  Bridges 
&  Co.,  and  to  prove  that  William  Blppy,  de- 
fendant's intestate,  was  a  member  of  said 
partnership  at  the  time  the  note  sued  on  was 
given.  This  evidence  was  objected  to  by 
defendant,  under  section  &90  of  the  Code,  and 
excluded  by  the  court  The  correctness  of 
this  ruling  Is  the  only  question  presented  by 
the  petition  to  rehear.  And  owing  to  the  fact 
that,  when  the  case  was  here  before,  the  court 
beld  that  plaintiff  was  entitled  to  the  evidence, 
[f  the  witness  knew  the  fact  outside  of  any 
"transaction  or  communication"  with  the  de- 
ceased, so  this  petition  must  be  treated  and 
considered  as  'asking  the  court  to  say  that  D. 
P.  Bridges  is  a  competent  witness  to  prove 
iwmmunlcatlons  and  transactions  be  may  have 
tiad  with  defendant's  intestate.  The  question 
presented  Is  not  free  from  difficulty.  It  again 
brhigs  before  the  court  for  construction  that 
much-construed  section  590  of  the  Code;  and 
the  great  number  of  constructions  it  has  re> 
reived  does  not  relieve  the  questlou  of  embar- 
rassment. 

Section  589  of  the  Code  does  away  with  all 
Usabilities  on  account  of  Interest  But  this 
iectlon  Is  Immediately  followed  by  section  590, 
Evhlch  contains  the  following:  That  "a  party 
)r  a  person  Interested  In  the  event  of  the  ac- 
lon  shall  not  be  examined  as  a  witness  in  his 
)wn  behalf  or  interest  *  *  *  against  any 
ixecutor,  administrator,  or  survivor  of  a  de- 
ceased person  *  *  *  concerning  a  personal 
ransaction  or  communication  between  the 
witness  and  the  deceased  person  or  lunatic, 
except  where  the  executor,  administrator 
'  •  •  is  examined  In  his  own  l)ehalf  •  •  • 
•oDceming  the  same  transaction  or  communl- 
-atlon,"  Hiese  should  be  treated  as  ezcep- 
lons  to  section  5S9,  and  as  taking  them  out  of 
he  operation  of  that  section.  If  this  be  true, 
he  parties  included  In  these  exceptions  stand 
ipon  the  same  footing  they  did  before  the 
Ldoptlon  of  the  Code.  Before  the  adoption  of 
he  Code,  a  party  Interested  In  the  result  of 
he  verdict  and  Judgment  could  not  be  a  wit- 
less. This  rule  is  now  restricted  to  parties 
ailing  within  the  exceptions  contained  In 
ectlon  590,  and  the  only  question  to  be  con- 
Idered  Is  whether  the  witness  D.  F.  Bridges 
alls  within  these  exceptions  or  not  It  is 
dmitted  that  plaintiff  proposes  to  ask  him  to 
estlfy  as  to  personal  transactions  and  com- 
aunlcatlons  with  deceased's  Intestate,  It  Is 
dmitted  that  be  Is  not  a  party  to  this  action, 
nd  the  only  question  left  for  our  consldera- 
lon  Is  whether  be  is  "Interested  in  the  event 


ueierminea  upon  reason, — logicai  aeaucnon, — 
sustained  by  quite  an  array  of  authorities,  it 
must  be  held  that  he  Is  Incompetent  It  must 
be  conceded  that  he  Is  Interested  In  an  action 
brought  upon  a  note  given  by  him,  and  for 
which  It  Is  admitted  that  he  is  liable  to  the 
full  extent  of  the  note;  and,  If  this  evidence 
establishes  the  partnership  alleged  by  plaintiff, 
the  estate  of  defendant's  intestate  Is  liable  to 
the  plaintiff  for  the  whole  of  the  note,  and 
the  witness  can  only  be  compelled  to  con- 
tribute to  defendants  one-half  of  what  he  has 
had  to  pay.  "It  makes  no  difference.  In  any 
of  these  cases,  whether  the  witness  Is  called 
by  the  plaintiff  or  the  defendant,  for  in  either 
case  the  teat  of  Interest  la  the  same;  the 
question  being  whether  a  Judgment  In  favor 
of  the  party  calling  the  witness  will  procure 
a  direct  t>eneflt  to  the  witness."  1  Oreenl. 
Ev.  S  395.  "So,  in  a  suit  against  one  on  a 
Joint  obligation,  a  co-obligor,  not  sued,  is  not 
a  competent  witness  for  the  plaintiff,  to  prove 
the  execution  of  the  Instrument  by  the  de- 
fendant; for  he  Is  Interested  to  relieve  himself 
of  a  part  of  the  debt  by  charging  It  on  the 
defendant."  Id.  Speaking  of  the  competency 
of  one  partner,  who  Is  liable  for  the  debt  to 
a  party  sued,  and  who  would  he  liable  to 
contribution.  If  It  be  ibown  that  be  Is  a  part- 
ner, he  Is  Incompetent  to  prove  that  fact.  Mr. 
Starkle  says:  "It  seems  that,  In  general, 
where  a  witness  was  prima  fade  liable  to  the 
plaintiff  In  respect  to  the  cause  of  action  for 
which  he  sued,  he  was  not  a  competent  wit- 
ness for  the  plaintiff  to  prove  the  defendant's 
liability;  for  his  evidence  tended  to  produce 
payment  or  satisfaction  to  the  plaintiff  at  an- 
other's expense,  and  the  proceeding  and  re- 
covering against  another  would  afford  strong. 
If  not  conclusive,  evidence  against  the  plain- 
tiff In  an  action  against  the  witness.  Thus, 
it  was  held  that  where  the  witness  was  prima 
facie  liable  to  the  vendor  of  goods  which  he 
had  purchased  In  his  own  name,  he  was  not  a 
competent  witness  for  the  vendor,  against  a 
third  person,  to  prove  that  the  defendant  was 
either  solely  or  Jointly  liable  for  the  goods; 
for  in  such  case  the  witness  had  a  direct  in- 
terest In  causing  another,  either  to  pay  or  to 
contribute  to  the  payment  of  the  debt." 
Starkle,  E^r.  (10th  Ed.)  120.  "In  a  suit  agahjst 
one  on  a  Joint  obligation,  a  co-obligor,  although 
not  sued,  cannot  be  called  as  a  witness  for  the 
plaintiff  to  prove  the  execution  of  the  Instru- 
ment by  the  defendant.  The  Interest  of  SDCh 
witness  Is  against  the  defendant  for  he  may 
relieve  himself  of  a  part  of  the  debt  by  char- 
ging the  defendant"  Marshall  v.  Thrallklll's 
Ex'r.  12  Ohio,  275.  The  American  and  Eng- 
lish Encyclopedia  of  Law,  In  speaking  of  the 
right  of  one  partner  to  be  a  witness  against 
another,  s^ys  that:  "According  to  the  weight 
of  authority,  he  was  not  competent,  for  the 
plaintiff,  to  prove  either  the  partnership  or  the 
liability  of  the  defendant,  because  be  was 


Am.  ik  isng.  ssmc  law,  qio,  &77.  uuxiag 
the  war  of  1812  a  company  bonght  a  vessel 
called  the  "Spltflre,"  which  was  sent  to  the 
Idabitifl  to  be  repaired  and  fitted  op  to  be 
used  aa  a  privateer.  The  work  was  done,  bat 
the  plaintiff  was  not  paid,  and  he  brought  big 
action  for  making  the  repairs.  The  action  was 
brought  against  Webb  &  Webb,  who  denied 
that  they  had  any  Interest  in  the  Spitfire,  and 
denied  that  they  were  liable  to  the  plaintiff 
tor  anything.  On  the  trial  the  plaintiff  called 
a  witness  by  the  name  of  Gomes,  who  was 
not  a  party,  for  the  purpose  of  proving  that 
the  d^endants  were  part  owners  of  the  Splt- 
flre, and  were  liable  to  the  plaintiff  for  the 
repairs  he  had  made  to  the  vessel.  Defend- 
ants objected  to  the  witness  Gomes  upon  the 
ground  of  Interest;  and  the  supreme  court  of 
New  Yorlc,  after  a  careful  consideration  of  the 
question,  held  that  he  was  incompetent,  and 
In  rendering  the  opinion  the  court  said:  "The 
inquiry  was  whether  the  defendants  were  part 
owners  of  the  vessel,  and  as  such  chargeable 
In  the  first  Instance  with  plalntiCTs  whole  de- 
mand for  repairs.  •  •  •  The  witness  con- 
fessed on  his  voir  dire  that  be  was  a  part 
owner  of  the  Spitfire.  He  was  then  sworn 
in  chief  to  prove  that  defendants  were  also 
part  owners  of  the  same  vessel.  He  was  un- 
doubtedly Interested  to  render  the  burden 
upon  hlmsdf  as  light  as  possible,  and  to  throw 
It  on  the  defendants  In  part.  It  Is  true,  tbe 
witness  was  liable  to  contribution;  but  the 
defendants  could  never  controvert  afterwards, 
with  the  witness,  in  case  they  sued  him  for 
contrtbntion,  that  they  were  not  part  owners 
of  the  vessel.  They  could  not  take  the  ground 
that  a  verdict  bad  been  recovered  against 
them  by  tbe  present  plaintiff  wrongfully.  Tbe 
very  basis  of  a  suit  to  be  brought  by  them  for 
wmtrlbutlon  must  be  that  they  were  part  own- 
ers. Upon  any  other  principle  they  would  be 
remediless.  Tbe  recovery  in  this  case  would 
be  evidence  of  the  amount  they  were  com- 
pelled to  pay.  The  witness,  being  confessedly, 
by  his  own  admissions  on  the  voir  dire,  a  part 
owner,  would  be  answerable  In  contribution; 
and  his  Interest  In  making  the  defendants  be- 
low owners  was  promoted  by  Increasing  the 
nmnber  of  those  chargeable,  and  thereby  miti- 
gating his  own  loss.  *  *  *  It  Is  concaved 
that  Gomes  did  not  stand  Indifferently  be- 
tween the  parties;  for  though,  from  his  own 
disclosure,  be  would  be  liable  to  tbe  plaintiff 
below,  if  he  failed  In  this  action,  as  a  part 
owner,  he  was  Increasing  the  number  of  those 
who  would  be  contributory,  and  thus  lessen- 
ing the  amount  which  he  was  eventually  to 
pay."  Marquand  v.  Webb,  16  Johns.  89.  We 
are  therefore  Irresistibly  led  to  the  conclusion 
that  the  witness  D.  F.  Bridges  has  a  direct 
pecuniary  Interest  "In  the  event"  at  this  ac- 
tion. Like  tiie  witness  Gomts,  be  admits  that 
he  Is  liable  for  plaintiff's  demand;  and,  like 
Gomes,  he  la  Interested  In  making  tbe  inte»> 
tate'a  estate  share  the  liability  with  hhn.  And 


mac  nis  miestate  was  a  paruier,  ana  sue  m 
witness  Bridges  for  contribotioa.  It  tUt 
question  was  res  Integra,  it  woolg  seem  to  nt 
that  this  ought  to.  and  would,  end  the  dis- 
cussion of  this  question.  Bat  It  it  content!-^: 
that  the  witness  must  not  only  be  Interested, 
but  that  he  mast  also  he  a  party  to  the  action, 
to  exdode  his  testimony.  This  poaltioQ  can 
not  be  sustained,  unless  It  be  by  Btatemenu 
made  by  some  learned  Judges  in  tbe  dlscnsske 
<a  cases  under  consideration,  vben  it  was  w 
necessary  that  they  should  bare  been  niad 
to  support  the  JudgmMit,  and,  with  great  M 
erence,  we  think,  without  that  conslderatij 
which  usually  characterizes  ttielr  opinion 
To  adopt  this  rule  of  construction,  that  a  wi 
ness  most  be  a  party  to  tbe  action  in  whi'. 
he  is  called  as  a  witness,  so  that  tbe  Judgme 
would  be  inter  partes,  and  that  where  t 
Judgment  would  be  res  inter  alios  acta  as 
the  witness  he  would  be  competent  to  test 
as  to  the  comniunicatlons  and  transactions 
tbe  deceased,  would  be  to  substantially 
stroy  the  exceptions  coDtalued  in  section  S 
The  Code  says  that  if  the  witness  is  a  pa 
to  the  action,  this,  without  anything  else.  ' 
qualifies  him;  and.  If  he  has  to  be  a  p? 
before  he  la  disqualified,  why  add  "or  In 
ested  in  the  event"  of  the  actim?  It  ^ 
both  senseless  and  meaningless  to  do  so. 
section  must  be  construed  so  as  to  give  m 
Ing  and  vitality  to  this  Important  provi 
of  tbe  statute.  In  Williams  v.  Johnston 
N.  C.  288,  It  Is  held  that  Monroe  Williams 
disqualified  on  account  of  luterest  though 
a  party  to  the  action. 

We  are  not  Inadvertent  to  the  tact  tt 
has  been  said  by  this  court  (J<mes  t.  Ki 
115  N.  C.  168,  20  S.  E.  206)  Uiat  If  we  abs 
the  ground  that  the  witness  must  be  a  i 
BO  that  he  would  be  bound  by  any  Judi 
rendered  In  the  case,  we  cut  loose  fro 
moorings,  and  are  like  a  mariner  at  sea 
out  a  compass  by  which  he  may  ta^e  his 
Ings  and  be  guided;  that  the  qnestlon  ( 
qualification  will  become  one  of  likes  ai 
likes,— sentimental  In  its  operatioii.  ^ 
not  agree  to  this  proposition.  It  did  x 
come  so  liefore  the  passage  of  the  statu^ 
tton  580),  and  we  see  no  reason  why  It 
become  so  now.  It  was  then  held  tl 
Interest  of  the  witoess,  to  disqualify,  n 
a  direct  pecuniary  interest  In  the  evenl 
action.  Why  should  It  not  be  so  now  ? 

It  Is  admitted  that  there  Is  a  dlstlnc 
pointed  out  in  the  petition  to  rebear.  I 
the  case  of  Lyon  v.  Pendw.  118  N.  C 
S.  E.  744,  and  this  case.  In  tbat  c 
witness  was  a  party;  In  this  case  li 
a  party.  If  this  case  is  correctly  de 
did  not  matter  whether  the  witness 
party  or  not,  and  Lyon  v.  Pender  w 
erly  decided,  although  the  court.  In  dl 
the  case,  stated  a  ground  that  upon  fn 
vestlgation  Is  found  not  to  be  tenal 
Judgment  In  titla  caae  when  bere  l»e. 


missed. 


RINAEB  T.  VICTOB  MFG.  CO. 

(Snpreme  Conrt  of  South  Carolina.  Mar  11, 

1899.) 

Nomnr— NxOLioaNCB  — Mastbb  ans  Sbbtaot  — 
Etidbhcb. 

In  an  action  tj  an  employ^  tor  injuries 
from  falling  from  a  wing  to  a  gangway  leadiog 
to  defendant's  mill,  the  evidence  for  plaintiff 
tended  to  show  that,  though  the  plank  or  wing 
had  been  built  by  an  independent  contractor  for 
his  men,  defendant's  men,  with  the  knowledge 
of  its  president,  used  the  plank  quite  generally, 
and  the  president,  after  the  injur^r,  stated  that 
he  should  hare  had  it  fixed;  that  it  was  a  dan- 
gerous place.  'EM,  that  a  nonsuit  was  Improp- 
er. 

Gary,  A.  J.,  dissenting. 

Appeal  from  common  pleaa  drcnlt  eonrt  at 
Spartanburg  county;  3.  0.  Eli^»  Judge. 

Action  by  Fied  Rinake  againat  the  Victor 
Manufacturing  Company.  There  was  a  judg- 
ment tfx  defendant,  and  plaintiff  appeals.  Be- 
rersed. 

Duncan  &  Sanders,  for  appellant.  Haynes- 
n-orth,  Parker  &  Patterson  and  Hydrlck  & 
Wilson,  for  respondent 

POPS,  J.  Ibe  presiding  judge,  at  tiie  doae 
of  the  testimony  of  the  plaintiff,  granted  a 
nonsuit  The  appellant  now  seeks  to  reverse 
the  judgment  entered  upon  that  nonsuit  If 
there  was  any  competent  testimony  material 
to  the  plaintiff's  cause  of  action  against  the 
defendant,  It  was  error  to  grant  the  nonsuit 
First  What  was  plaintiff's  cause  of  action? 
Second.  Was  there  any  testimony  In  support 
theretMC? 

PUUntlff  sued  defendant  to  recover  |12,000, 
as  damages  arising  from  the  neglect  of  the 
lefendant  In  Its  duty  to  the  plaintiff  as  Its 
servant  In  provldhig  Itself,  or  suffering  some 
3ne  else,  with  Its  approval,  to  provide,  a  plank 
to  ascend  to  a  gangway  leading  Into  Its  build- 
ings, which  said  plank,  so  ascending  and  so 
eadlng,  was  suffered  by  the  d^endant  to  be- 
Kune  loose,  and  to  rematai  so  loose  for  a  long 
Jme,  whereby  any  one  who  used  such  plank 
is  aforesaid  wss  subjected  to  great  danger, 
ind  -whereby  the  plaintiff,  on  the  2d  of  Sep- 
:ember,  1^6,  as  said  servant,  by  reason  of  the 
'all  of  said  plank  while  be  was  upon  the  same, 
n  lilB  discharge  of  duty  as  watchman,  In  as- 
:endlng,  fell  to  the  earth,  and  so  was  violently 
iirown  to  the  ground.  It  Is  apparent  that  the 
rause  of  action  of  the  plaintiff  Is  the  alleged 
>reach  of  duty  owed  by  the  defendant  to  the 
ilaintlff  as  Its  employs;  In  other  words,  that 
he  defendant  having  failed  to  discharge  Its 
Luty  to  the  plaintiff  as  Its  servant,  was  guilty 
>f  negligence,  which  negligence  was  the  proil- 
nate  cause  of  jdalntlff's  Injury.   It  was  the 


is  well  said  In  16  Am.  &  Eng.  Bnc.  Iiaw,  pp. 
466,  466,  In  dlscusshig  the  subject  Of  negli- 
gence: 'The  general  rule  Is  well  known  that 
questknia  of  tnct  are  to  be  submitted  to  the 
Jury,  and  this  Includes,  not  only  cases  when 
the  facts  are  In  dlqiute.  but  also  when  the 
question  Is  as  to  the  inference  to  be  drawn 
from  such  facts  after  they  have  been  deter- 
mined. It  vlU  be  readily  observed  that  few 
cases  will  srise  In  which  there  Is  no  question 
as  to  the  facts  Involved.  The  element  of 
ordinary  care  must  from  its  very  character, 
always  require  the  decision  of  a  jury,  except 
when  there  Is  a  violation  of  statutory  duty,  or 
when  the  facts  are  undl^ted,  and  but  one 
inferotoe  can  reasonably  be  drawn  from  them. 
And  the  same  Is  equally  true  as  to  the  deter- 
minatlcm  of  the  questhm  of  proximate  cause; 
so  that  the  fbllowlng  rales  may  be  stated  as 
applicable  to  every  case:  The  Issue  of  negll- 
gence  should  go  to  tiie  jury  (1)  when  the  facts 
which,  IF  true,  would  constitute  negligence, 
are  controverted;  &)  when  such  tects  are  not 
disputed,  but  there  may  be  a  ftilr  difference 
of  opinion  as  to  whetiier  the  Inference  of  neg- 
ligence should  be  drawn;  (S)  when  the  facts 
are  In  dispute^  aM  the  Infoences  to  be  drawn 
therefnun  are  doubtfuL" 

When  Judge  KIngb,  at  the  dose  of  plaln- 
tifTs  testtamuiy,  on  motion  of  defendant's 
counsel,  granted  a  nonsuit  and  the  plaintiff 
presents  an  appeal  from  such  order,  It  be- 
comes necessary  for  this  court  to  determine 
from  the  "case**  for  a^ieal  If  there  was  any 
matoial  testhncaiy  offered  by  the  plaintiff  on 
the  Issue  ol  defendant's  n^gence  as  the 
proximate  cause  of  d^endants  Injury.  If 
there  was  no  such  testimony,  there  was  no 
oror  by  the  drcnlt  ju^^e;  but  1^  on  the  con- 
trary, there  was  such  testimony,  the  circuit 
judge  was  in  error,  and  the  plaintiff  Is  endtled 
to  a  new  trial.  The  defendant  admits  In  Its 
answer  that  the  plaintiff  was  In  its  employ- 
ment and  In  the  discharge  of  his  duties,  at  the 
time  of  his  injury,  as  night  watc>hman  of  Its 
property,  consisting  of  a  manufiicturing  plant 
There  is  tto  dbfpnte  that  the  discharge  of  the 
duties  of  such  night  watchman  required  that 
he  should  go  every  26  minutes  over  and 
through  the  buildings  of  such  cotton  factory 
and  its  yard.  Hiere  Is  no  question  but  that, 
in  the  nighttime  of  the  2d  of  September,  1886, 
the  plaintiff  fell  from  a  wing  to  the  gangway 
leading  from  the  ground  to  the  second  story 
of  the  mill  bidUIIng,  and  vras  thereby  consid- 
erably Injured.  The  defendant  In  its  answOT 
allies  that  tiie  Injury  of  the  idalntlff  was  not 
caused  by  the  appliance  whi(di  It  furnished 
for  Its  servants  to  enter  and  depart  from  Its 
mlU,  but  was  caused  by  a  idank  placed  against 
its  gangway,  which  said  tdank  was  not  a  part 
of  said  gangway,  nor  was  it  constructed  or 
furnished  by  this  corporation  as  a  way  of  ap- 
proach to  said  building,  nor  was  the  use  there- 
of In  any  way  authorized  or  approved  by  it; 


roll,  or  over  any  of  bis  employes,  or  any  of  the 
appUanccB  used  by  them.  Again,  the  defend- 
ant alleges  that  said  planli  or  wing  to  the 
gangway  was  not  so  placed  by  the  defendant 
or  by  its  order,  or  for  the  oae  at  any  of  Its 
employes. 

Thas,  It  la  made  manifest  that  the  question 
of  the  relation  of  the  defendant  to  said  plank 
against  the  gangway,  so  far  as  Its  construc- 
tion, or  Its  adoption  by  the  defendant  after  Its 
construction,  for  the  use  of  defendant's  em- 
ployes or  serrants,  becomes  a  very  Important 
Issue  between  the  plaintiff  and  the  defendant 
We  have  examined  the  testimony,  and  find 
that  there  Is  material  testimony  offered  by  the 
plaintiff,  not  only  to  the  tise  of  this  plank  or 
wing  to  the  gangway  by  the  employes  of  the 
defendant  to  the  knowledge  of  the  president 
or  supolntendent,  but  .also  that  the  president 
or  superintendent  of  the  defendant  mill,  one 
Mr.  Burgess,  admitted,  before  and  after  the 
accident  to  plaintiff,  that  the  defendant  ought 
not  to  have  suffered  such  plank  or  wing  to 
hare  remained  unattended  to.  The  plaintiff 
In  his  testimony  stated,  In  answer  to  ques- 
tions: "Q.  You  stated  to  counsel  that  Mr. 
Bui^ess  knew  it  was  dangerous.  Who  is  Mr. 
Burgess?  Who  was  presldmt  of  the  mill  at 
that  time?  Ans.  Mr.  Burgess.  Q.  Where  is 
he  now?  Ans.  He  is  right  there  [In  the  room]. 
Q.  How  do  you  know  that  he  knew  It  was 
dangerous?  Ana.  I  don't  know.  He  tolA  It 
uefore  the  hands  [workmen]  when  be  put  me 
In  the  wagon.  He  said  he  ought  to  hare  that 
plank  flied.  It  was  a  dangerous  place;  it 
pretty  near  broke  down  with  him  himself." 
F.  L.  Tlllatson,  a  witness  for  plaintiff,  testified: 
"He  [Mr.  Burgess]  only  said  that  morning 
[morning  after  plaintiff  was  injured]  that  he 
was  down  there  that  he  was  very  sorry  that 
ftir.  RInake  got  hurt  It  ought  to  have  been 
fixed,  or  he  ought  to  hare  had  It  fixed,  I 
can't  be  sure  whldL"  Charles  Jackson,  a  wit- 
ness for  plaintiff,  in  his  testimony  stated  that, 
on  the  afternoon  of  the  day  in  the  night  of 
which  plaintiff  was  Injured,  "Mr.  Burgess 
came  down  In  front  of  me,  and,  aa  I  went  on 
down,  there  were  two  little  gangways,  one 
on  each  side,  and  Mr.  Burgess  sorter  silppsd 
up,  and  he  says,  'Such  work  as  this  won't  do; 
this  must  be  fixed.' " 

But  let  us  examine  the  testimony,  and  learn 
whether  the  Independent  contractor,  McCar- 
roll,  and  his  bands,  alone  used  these  planks 
at  the  side  of  the  main  gangway.  The  plain- 
tifC  testified:  "Q.  How  would  you  go  up  into 
the  building  when  you  went  up  into  the  build- 
ing to  see  that  eyerythiug  was  safe?  Ans.  I 
took  the  main  gangway.  But  sometimes  the 
main  gangway  was  blockaded  with  lumber, 
so  the  only  chance  I  had  was  to  take  the  side 
gangn'-ay.  Q.  What  do  you  mean  by  'side 
gangway'?  Aus.  Planks  that  go  up  on  the 
sides.   Q.  How  often  had  yon  used  that  main 


gangway  and  those  side  gangways?  Am. 
Most  everybody  tJiat  was  working  there.  Q. 
Whom  do  yon  mean  by  'eTerybody*?  Ans.  I 
meaji  all  the  bands  who  were  working  there." 
The  witness  Ben  H.  Walker  testified:  "Q. 
For  whom  were  you  working?  Ana.  For  the 
company.  Q.  By  contract  or  day  laborer? 
Ans.  Day  laborer.  Q.  Who  built  the  wings? 
Ans.  Mr.  McCarr<^  bad  them  done,  I  think. 
Q.  Who  used  those  wings?  Ana.  Ttie  compa- 
ny, and  Mr.  McCarroll.  too.  Q.  What  did  the 
company  use  those  wings  for?  Ana.  Some- 
times there,  when  we  were  taking  oat  any- 
tliing,  we  would  walk  up  these,  but.  If  we 
were  carrying  anything  heavy,  we  would  go 
up  the  main  gangway.  L  have  walked  up 
these  a  heap  of  times  with  a  stick  of  timber 
with  two  men  to  it  Q.  Where  was  Mr.  Bnrgess 
when  this  work  was  going  on  about  the  mill? 
Ans.  He  was  around  thw  neariy  erery  day. 
Sometimes  he  was  gone  a  week  or  ten  days. 
Q.  What  objection  did  he  make  to  the  hands 
of  the  mill  using  those  wings?  Ans.  None  ai 
all,  in  my  hearing.  Q.  The  timber  and  ma- 
terial that  were  carried  up  the  wings  and 
main  gangway  were  carried  up  tor  whom? 
Ans.  The  wood  that  was  carried  np  there  was 
for  the  company.  Q.  How  long  had  the  com- 
pany been  allowing  the  wood  to  be  carried  up 
there?  Ans.  Ever  since  It  had  been  there  we 
went  up  that  way  when  It  was  easier  to  do 
It  In  carrying  window  sash  or  anything  like 
that  It  was  easier  to  do  it  It  was  In  the 
shelter,  and  we  would  geoetally  come  np  the 
left  gangway.  They  were  nearer  the  wing 
than  the  main  gangway.  Q.  Nobody  ever 
told  you  to  quit?  Ans.  No,  sir;  not  to  me 
they  didn't."  The  witness  P.  U  Tillatson. 
examined  for  the  plaintiff,  testified:  "Q.  Ton 
know  who  built  the  main  gangway  and  who 
built  the  wings?  Ans.  No,  sir;  I  do  not 
They  were  built  before  I  went  there.  Q.  Do 
you  know  who  used  them?  Ans.  They  were 
used,  I  think,  by  all  parties.  Q.  When  you 
say  by  'all  parties,'  what  do  you  mean?  Ans. 
I  mean  they  were  used  by  tite  brick-mason 
men  to  get  to  their  work,  and  the  carpenters." 
John  Dempsey,  a  witness  for  plaintiff;  testi- 
fied: "Q.  From  what  you  saw  going  on,  do 
you  know  who  had  used  the  wing  as  well  as 
tLe  gangway  previous  to  that  time?  Ans.  It 
was  uaed  both  by  the  company  hands  and  Mr. 
McCarroH'a  hands  while  he  was  there  at  work. 
Q.  When  was  Mr.  McCarroll  there?  Ans.  I 
rather  tblnk  be  was  gone;  I  wtmt  be  pos- 
itive." 

In  considering  this  testimony,  and  In  repro- 
ducing parts  of  it  we  must  be  understood  as 
expressing  nothing  whatever  aa  to  Its  credi- 
bility. All  we  mean  is  to  thus  call  attention 
to  its  materiality  as  to  the  issue  of  negli- 
gence. We  think  the  drcult  judge  was  In 
error  in  granting  the  motion  for  a  nonsuit. 
It  Is  the  judgment  of  this  court  tiiat  the  Judg- 


GABY,  A.  J.  (dissenting).   Being  unable  to 
concur  In  the  opinion  of  Mr.  Justice  POPB,  I 
will  state  briefly  the  grounds  of  my  distent 
In  order  to  understand  wbat  lasoes  are  raised 
hy  the  pleadings,  we  will  set  oat  botb  ttae  com- 
plaint and  tbe  answer.  The  complaint  Is  as 
follows:   (1)  The  first  paragraph  of  the  com- 
plaint alleges  the  corporate  existence  of  the 
defendant  "(2)  That  It  was  the  duty  of  the 
defendant  to  furnish  and  keep  in  safe  and 
proper  repair  the  approaches  to  Its  buildings, 
so  as  to  allow  Its  employes  and  other  persons 
readily,  easily,  and  safely  to  enter  and  leave 
its  said  buildings,  but  that,  disregarding  Its 
duty  In  this  respect  It  knowingly,  carelessly, 
and  negligently  allowed  a  plank,  which  had 
been  arranged  by  the  defendant  or  which  It 
had  allowed  to  be  arranged  (and  In  which  ar- 
rangement It  had  for  a  long  time  acquiesced), 
for  the  purpose  of  allowing  Its  employte  to 
ascend  to  a  gangway  leading  Into  Its  buildings, 
and  which  the  enq>loy€e  of  the  defendant  with 
Its  knowledge,  acquiescence,  and  consent  used 
for  the  purpose  of  readily,  easily  entering  and 
leaving  its  said  buildings,  to  become  loose, 
and  to  remain  so  for  a  long  time,  so  that  while 
in  soch  condition  It  was  dangerous  for  any  one 
to  use  It  in  ascending  or  descending  from  said 
gangway;  that  on  or  about  the  2d  day  of  Sei>- 
tember,  1886,  the  plaintiff,  being  then  an  em- 
ploy6  of  the  defendant  and  being  Ignorant  of 
the  fact  that  the  said  plank  had  been  allowed 
to  become  loose,  and  relying  on  the  defendant's 
performing  Its  duty  towards  Its  emi^oySs,  un- 
dertook to  ascwd  to  the  said  gangway,  by 
means  of  said  plank,  as  he  had  often  done  be- 
fore, when  suddenly,  and  without  warning, 
the  said  plank,  while  the  plaintiff  was  ascend- 
ing  to  said  gangway  for  the  purpose  of  at- 
tending to  his  duties,  fell,  and  the  plaintiff 
was  thrown  vl<^entiy  to  the  ground.   *   *  *" 
The  answer  Is  as  follows:   (1)  The  first  para- 
graph admits  the  corporate  existence  of  the 
defendant  "(2)  It  admits  that  one  of  the  ap- 
proaches to  the  Victor  building  was  a  gang- 
way referred  to  In  the  complaint,  but  alleges 
tbat  this  gangway  was  strongly  and  safely 
constructed,  and  furnished  an  easy  and  safe 
means  of  entering  and  leaving  said  building; 
tbat  the  said  gangway  was  put  up  for  tem- 
porary purposes  only,  and  was  used  during 
the  construction  of  said  building  and  placing 
machinery  therein;  tbat  the  plank  referred  to 
in  tbe  complaint  as  having  been  placed  against 
said  gangway  was  not  a  part  thereof,  nor  was 
It  constructed  or  furnished  by  this  corpora- 
tion as  a  way  of  approach  to  said  building, 
nor  was  the  use  thereof  in  itny  way  authorized 
or  approved  by  It;  and  It  denies  all  the  alle- 
f^ations  of  the  second  paraftraph  not  admitted 
herein.    (3)  That,  at  the  time  referred  to  In 
tbe  complaint,  the  defendant  had  not  commen- 
ced  business,  and  the  building  referred  to, 
nrbicb  consisted  almost  entirely  of  brickwork, 


lain  pnce  inerecor;  cnai  ine  aeicnaant  nan  no 
control  or  authority  over  tbe  said  Bobert  Mc- 
Carroll,  or  over  any  of  his  employes,  or  any  of 
the  appllancu  used  by  th^;  that  tbe  plank 
referred  to  In  the  complaint  was  not  placed 
against  the  gangway  by  the  defendant  or  by 
Its  orders,  or  for  tbe  use  of  any  of  its  em- 
ployes, but  was  placed  there  and  was  used  by 
the  said  Robt  McCarroll  and  his  employes,  and 
this  defendant  had  no  right  to  object  to  the 
use  thereof  by  them.  (4)  This  defendant  ad- 
mits that  at  tbe  time  stated  In  the  complaint, 
the  plaintiff  was  Its  employ^,  and  It  alleges 
that  be  was  employed  as  night  watchman,  and 
It  was  blB  da^  to  watch  and  protect  said 
building  during  the  nli^ttime;  tbat  his  duties 
did  not  require  him  to  go  on  said  plank;  that 
besides  tbe  entrance  by  way  of  said  gang- 
way, there  were  others  to  said  building,  the 
doors  opening  directly  from  the  ground,  and 
an  said  approaches  were  easy  and  safe;  that 
If  tbe  plaintiff  nndertoiA  to  approach  said 
building  by  said  plank.  It  was  at  his  orwn 
risk."  (5)  Paragraph  6  sets  up  the  defense 
of  contributory  negligence^  and  denies  all  the 
allegations  of  the  cmnplalnt  not  apecUicaUy 
admitted. 

At  the  close  of  plaintiff's  t^tlmony  tbe  de- 
fendant made  a  motion  for  a  nonsuit,  on  the 
ground  that  there  was  no  testimony  to  sustain 
the  allegations  of  n^Ugence,  and  the  prac- 
tical question  presented  by  the  exceptions  Is 
whether  there  was  error  In  granting  tbe  order 
of  nonsuit  on  tbe  ground  that  there  was  an 
entire  failure  of  such  testimony.   In  16  A"!,  f 
Eng.  Enc.  Law,  p.  389,  actionable  negligence 
defined  as  "the  Inadvertent  failure  of  a  legf) 
responsible  person  to  use  ordinary  care,  ur 
the  circumstances,  in  observing  or  perfor 
a  noncontractual  duty,  Implied  by  law,  - 
failure  Is  the  proximate  cause  of  Inju* 
person  to  whom  the  duty  Is  due."  T^ 
tion  of  negligence  Is  to  be  determine 
facts  of  tbe  particular  case.  In  thl' 
testimony  discloses  the  following 
The  plank  was  not  a  [tart  of  thf 
provided  by  the  defendant  bu^ 
against  the  gangway  by  an  lod 
tractor,  for  his  use  in  construe' 
the  work  on  tbe  building.  (2} 
fumislrad  by  the  defendant 
suitable.   (8)  Hie  plank  w 
necessity,  bat  for  mere  cor 
appliances  were  for  a  tern 
The  plank  was  in  no  w 
was  the  duty  of  the  Ir 
to  remove  the  appUan 
even  If  It  was  the  dut 
move  them,  there  I' 
that  they  were  alloir 
able  length  of  tin: 
the  testimony  any 
dlnary  care  on  V 
therefore  disser 
tlce  POPS. 
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BonJDIHO  AHD  LOAK  ASBOOUTIOSB— BBOBITSBS— 
AOTIONB  IN  FOKRIQN  JdBISDIOTIOHB— LUBILITT 
0»   StooKHOLDSE  — CONTBl.CI»— UMIEI— PlHAL* 

TIBS— What  Law  Qovbrkb. 

LTbe  relation  exisUng  between  a  boilding 
and  loan  asBOclation  and  a  borrower  who  is  a 
stockholder  when  the  loan  is  made  is  that  of 
debtor  and  creditor. 

2.  A  stockholder  of  an  Insolvent  building  and 
loan  aaaociation,  domiciled  in  a  foreign  state, 
cannot  be  held  liable  on  an  assesBment  on  his 
stock  made  by  the  receivers  to  cover  losses  and 
expenses  pursuant  to  an  order,  in  an  action  in 
such  for^n  state  to  which  he  was  not  a  par- 
ty, where  the  order  recited  that  it  was  not  to 
be  binding  on  any  one  concerned  therein,  with- 
ont  hia  consent,  and  such  party  liad  assigned 
his  stock  to  the  association  prior  to  Ita  insoi- 
Tency. 

3.  A  stockholder  of  a  foreign  building  and 
loan  association  cannot  be  held  liable  in  an  ac- 
tion by  its  recriver  for  an  assessment  on  his 
stock  for  lossea,  where  no  eridence  is  adduced 
as  to  what  the  lossea  were,  and  what  assess- 
ment was  necessary  to  meet  tliem,  ezc^  the 
proceedings  of  a  conrt  in  such  foreign  state,  to 
which  he  was  not  a  party. 

4.  Where  receivers  of  a  foreign  building  and 
loan  association  invoke  the  aid  of  courts  of 
the  state  to  enforce  a  contract  of  a  foreign 
state,  usurious  in  both  states,  they  are  bound 
by  the  penalty  fixed  by  the  lawa  of  the  state, 
sunce  it  ia  a  matter  pertaining  to  tlie  remedy. 

Tope,  J.,  dissenting. 

Appeal  from  common  pleas  circuit  coart  of 
Chesterfield  county;  Ernest  Gary,  Judge. 

Action  by  Iredell  Meares  and  another,  aa 
receivera  of  the  Canrflna  Interstate  Building 
&  Loan  AsBOciatloQ,  againat  Henry  W.  Fin- 
layson,  to  recover  a  sum  loaned  to  him  by  the 
assodatloiL  Tliere  was  a  Judgment  from 
which  plaintitfs  appeal.  Afflnned. 

B.  T.  Caston,  for  appellants.  Edward  Mc- 
Iver  and  Steroison  A  Mathewm,  Cor  reqwiid- 
ent 

POPE,  J.  In  July,  1895,  at  the  salt  of  one 
William  H.  Strauss,  the  Carolina  Interstate 
Boliding  &  Loan  Ajsaoclatlon  (located  at  Wil- 
mington, in  the  state  of  North  Carolina,  and  do- 
ing business  In  that  state  and  In  the  states  ot 
Sonth  OaroUna  and  Georgia),  In  the  superior 
court  of  New  Hanover  county,  was  declared  in- 
solvent, and  Its  affairs  ordered  to  be  wound  up. 
For  this  purpose  the  present  plaintiffs  were 
dnly  appointed  by  said  court  as  the  receivers 
of  said  building  and  loan  association,  and  they 
have  accepted,  qualified,  and  entered  upon 
the  discharge  of  the  duties  of  such  office 
of  recelvws.  The  defendant,  Henry  W.  Pln- 
layson,  In  the  year  1891  became  a  stock- 
holder, by  having  Issued  to  him  30  shares 
of  loan  stock;  and  apon  these  shares,  as  a 
basts,  he  borrowed  f3,000  of  such  building 
and  loan  association,  and  to  secure  such  loan 
he  assigned  hia  30  shares  ot  the  said  stock  to 
said  building  and  loan  association,  and  also 
executed  a  mortgage  on  real  property  located 
in  Cheraw,  in  the  state  of  South  Carollua,  to 
said  bonding  and  loan  association,  as  an  ad- 


uon  in  Loe  year  lowi,  ana  m  uie  ytru^  t-av- 
he  borrowed  $700,  executing  an  asslgnniNiT 
of  bis  stock,  and  a  mortgage  of  a  house  and 
lot  In  Cheraw,  S.  C  to  the  building  and  loan 
assoclaticm;  bnt  on  the  4th  February,  1883. 
the  aforesaid  Flnlayscm  purchased  from  the 
said  Fesperman  the  land  so  mortgaged,  and 
his  7  sharM  of  aald  stock,  leather  wltli  all 
his  rights  and  Interests  therein  and  tbereta 
and  assnmed  the  oUlgatlons  of  the  said  Fes- 
perman, as  set  oat  In  the  act  Incorporating- 
the  building  and  loan  associatiui  and  In  its 
by-4aw8.   Finlayaon  con^ned  the  paytnents 
on  bis  own  90  shares  of  stoek  and  the  T 
shares  purchased  from  Fesperman  until  the 
6th  day  of  March,  189S;   bnt  nothing  was 
done  between  5th  March.  1895,  and  July,  1SS6. 
touching  Flnlayson's  failure  to  pay,  although 
this  three  months  were  out  on  Sth  Jone.  18^. 
The  i^alntiffs,  as  receivers,  were  directed  by 
the  superior  court  of  New  Hanover,  In  NorUi 
Carolina,  to  settle  with  the  borrowers  of  the 
bankrupt  building  and  loan  assocIatlDn.  in 
these  words  of  the  complaint  herein:  "That 
the  court  In  said  cause  farther  ordered  and 
decreed  that  the  receivers,  these  plaintiffs,  In 
ascertaining  the  value  or  amount  of  stock  of 
the  respective  stockholdeiB,  should  credit  each 
ftoclcholder  with  all  Oiat  he  had  paid  on  his 
stock,  whether  held  as  borrowing  or  non- 
borrowing  shares,  including  all  payments  of 
dues,  fines,  and  ail  amounts,  under  whatever 
name,  paid,  and  that  In  addition  thereto  be 
should  be  credited  with  an  average  Intraeat  of 
six  per  cent,  thereon,  and  that  the  aggregate 
so  ascertained  should  constitute  the  value  of 
his  stock  or  claim  against  the  asaociatlon  as 
of  the  date  of  July  24,  1895,  and  that,  upon 
this  aggregate  so  ascertained  be  ehould  be 
permitted  to  participate  pro  rata  In  the  divi- 
dends declared  from  time  to  time;  that  the 
court  In  said  cause  further  directed  these 
receivers.  In  settling  with  the  members  of 
the  association  who  have  borrowed  upon  tb^r 
stock,  and  either  given  their  bwd  and  mort- 
gage or  tbe  said  stock  as  collateral  therefor, 
to  charge  them  with  the  actual  amount  they 
have  borrowed,  with  Interest  at  the  rate  of 
six  per  cent,  per  annum  to  the  24th  day  of 
July,  1895,  and  to  credit  thereon  a  percentage 
of  the  value  of  their  stock,  after  ascertaining 
the  Talue  in  the  manner  hereinbefore  alleged, 
as  such  stock  would  be  entitled  to  receive  as 
Its  pro  rata  dividend  In  the  distribution  of  the 
assets  of  the  association;  and  that  upon  the 
payment  of  the  balance  found  to  be  due.  with 
Interest  upon  such  Italance  from  the  24th  day 
of  July,  1895,  to  the  date  of  payment  (such 
Interest  to  be  at  ^  per  cent),  to  release 
and  caned  the  bonds  and  mortgages  of  the 
member  so  paying  and  settling  his  Indebted- 
ness to  the  association.**   Upon  these  orders 
the  defendant,  Finlayaon,  paid  on  his  Indebted- 
ness for  $3,000  borrowed  by  blmsdf;  and  for 
$700  borrowed  by  Feapenuan  and  assumed 


wblch  lie  and  Fespennan  bad  bmowed  had 
already  been  paid  In  fall.  The  recelvera  then 
brought  this  suit  to  enforce  against  Flnlay- 
Kut  vbat  they  conc^Ted  he  owed.   It  ehould 
be  stated  Jtut  here  that  the  Bolt  ot  Stranas 
against  the  said  building  and  loan  asBodatlcu 
had,  u  andllary  to  that  In  the  state  of  Nwth 
Canllaa,  been  brought  In  the  county  of  Rich- 
land. In  the  state  of  Bonth  Oarollna,  wherein 
Jadge  WiOierflpocHL  on  the  4th  Septemb«, 
1895,  appointed  the  ri»tTiHir«  as  receivers,  and 
directed  th»n  to  file  copies  ot  the  ordws  made 
In  the  original  snit,  In  Nortb  Carolina,  In  the 
court  hi  Sooth  Candlna,  for  the  Information 
of  the  conrt,  and  an  persons  Interested  In  sftid 
cause.  The  answer  of  ttie  defendant  denied 
that  the  snit  of  Stranss  ag^nst  tiie  Carolina 
Interstate  Bnlldlng  &  Loan  Association  was 
brought  oa  behalf  of  all  the  shareholders  of 
said  association;  denied  that  tlie  idalntlfls, 
as  recelTers,  were  empowered  to  dednct  SO 
pec  cent  from  fb»  payments  made  hj  ais 
defoDdant,  because  of  losses  made  by  the  as- 
sodatlon;  denied  that  the  ctmtract  of  the 
amoclatkm  witii  tiie  defoidant  was  a  North 
Oftrolina  ctmtract,  so  to  q>eak,  bnt  alleged,  on 
the  contrary,  that  it  was  a  contract  to  be  con- 
stroed  as  contracted  for  performance  In  the 
state  of  South  Carolina;  alleged  that  tiie  con- 
tract was  nsorkms;  and  also  alleged  that  the 
hDidebtedness  of  the  defendant  had  been  fidly 
paid.  Jndge  Eimest  Oary,  who  heard  the  ac- 
tion open  the  pleadhigs  and  an  agreed  state* 
ment  of  facts,  decided,  I7  bis  decree,  that  the 
coDtract  of  defendant  wlUi  the  Carolina  In* 
terstate  Bonding  &  Loan  Association  was 
nsnrlous  onder  the  laws  of  both  the  states 
of  North  and  Sonth  Oarollna;  Oat  the  plaln- 
tlfb  had  no  rlg^t  to  dednct  80  per  cent  from 
tbe  aggregated  p^rmenti  of  defendant  for  and 
on  account  of  losses  of  the  association,  for 
tbe  reason  that  defendant  Is  not  bound  by  the 
uecree  In  Nortli  Oandlna,  and  was  not  before 
that  court. 

The  plaintiffs  app«l  from  the  decree  ct 
Judge  Gary  on  tbe  foUowlng  grounds,  name- 
ly: "(1)  His  honor  erred  In  not  holding  that 
tbe  contracts  of  tlie  defendant  wUh  the  Oaro- 
llna Interstate  Building  ft  Loan  Association, 
of  Wlln^ngton,  N.  C,  woe  North  Carolina 
contracts,  and  should  be  enforced  under  the 
laws  ot  that  state  as  construed  by  Its  supreme 
court.  (2)  That  he  erred,  after  It  was  admit* 
ted  that  XPInlayson  was  a  stockholder  In  said 
association,  and  tiiat  the  losses  upon  stot^ 
Itad  been  fotrnd  by  the  North  Carolina  court 
to  be  thirty  per  cent..  In  not  making  said  Pln- 
layson  responsible  for  his  share  of  said  toss- 
es. CB.)  He  erred  in  holding  that  because  the 
defendant.  Biidayson,  was  not  personally  serr- 
ed  with  process  In  the  Strauss  case,  tiiat  he 
was  XK>t  bound  thereby,  unAee  the  decisions  of 
tbe  supreme  court  In  said  case,  to  the  some 
settlement  that  aU  members  of  said  associa- 
tion were  held  to  be  bound  to  make,  and  In 


tably  wlndliv  up  the  affairs  of  an  Insolrent 
corporation  created  by  and  under  tbe  laws  of 
North  Carolina,  cannot  decree  on  equitable 
adjustment  and  settlement,  which  will  be  bind- 
ing upon  all  the  corporators,  unless  aU  of  said 
corporators  were  IndlTldnolly  served  wltii 
process,  and  made  parties  to  the  suit  (5) 
While  each  corporator  must  be  sued,  and  pro- 
cess be  served  upon  him  btfore  he  can  be  made 
to  settle  his  Indebtedness  to  the  association, 
he  erred  In  holding  that  In  sndi  suit  tills  de- 
fendant was  not  bound,  as  to  the  legality  and 
construction  of  his  contract,  by  tiie  dedalons 
of  the  supreme  court  of  the  state  of  the  con- 
tract and  of  the  Jurisdiction  to  which  he  vol- 
untarily subjected  himself  by  becoming  a 
corporator  In  said  association  and  borrowing 
money  tiierefrom.  (6)  He  erred  In  holding 
that  the  settlement  directed  by  tiie  courts  of 
North  Gan^Ina,  wUch  the  recovers  ask  to  be 
enforced  against  defendant  !■  usurious.  (7) 
Be  erred  to  sustaining  the  plea  of  usury 
against  13ie  oCDcers  of  the  court,  who  are 
deavoring  to  enforce  a  settiement  with  de- 
fendant which  had  been  directed  by  saM 
court,  and  which  said  defendant  had  refused 
to  make.  (8)  He  erred  In  holding  that  tiie 
original  contracts  entered  into  by  the  defend- 
ant, Flnlayson.  and  by  Fesporman,  his  gran- 
tor, were  usurious  nndor  the  laws  of  either 
North  or  South  Carolina,  or  that  any  usurious 
claim  Is  made  In  complaUit  agahist  defendant 
(I9  He  erred  In  holding  that  Flnlojatm  could 
I^ead  usury  against  the  Fesperman  bond  and 
mortgage,  and  that  usury  could  be  pleaded 
by  defendant  agahist  these  plaintiffs.  (10)  He 
«red  to  directing  the  referee  to  confute  the 
amount  due  on  bond  and  mortgage  set  forth 
In  ctnnplatot  under  section  1890,  1  Ber.  St 
S.  O.,  and  In  holding  that  tiie  claim  set  up  In 
comidalnt  by  plahitiffs  against  defendsnt  was 
obnoxious  to  said  section  of  Bevlsed  Statutes. 
(11)  He  erred  to  not  granting  jdatotiffs  Judg- 
ment of  foreclosure  for  the  amount  asked  In 
complaint  Including  ten  per  cent,  as  attor- 
ni^s  fees.  R.  T.  Coston,  Attorney  for  Ap- 
pellants." We  will  examine  these  exceptions 
to  their  numerical  order. 

So  far  as  the  first  exception  Is  concerned. 
It  seems  to  us  that  it  must  be  sustained.  In 
PoUock  V.  AssoclatlOtt,  61  S.  C.  420.  29  S.  B. 
77,  this  court  held  that  a  rimllar  contract  to 
tiiat  made  by  the  respondent  with  the  same 
association  was  a  contract  to  be  performed  In 
North  Carolina.  AU  tirings  being  equal,  the 
contract  should  be  enforced  under  tbe  laws  of 
North  Carolina,  as  construed  by  Ito  supreme 
court 

As  to  the  second  exception:  We  mlg^t  s^ 
at  the  outset  that  we  are  not  entirely  dear 
that  tbe  circuit  Judge  was  to  error  on  this 
point;  for  the  dedslon  of  the  superior  court 
(Judge  Ck)ble,  presiding  Judge)  held  that  SO 
per  cent  was  proper,  but  qualified  his  holding 
with  these  words:  *^ls  order  shaU  not  be 


It  certainly  Is  true  that  Henry  W.  Flnla^n 
baa  not  couaented  to  tills  order.  Therefore, 
by  Its  very  terms,  no  liability  yet  exists 
against  him  to  pay  the  30  per  ^ent.,  or  (what 
Is  the  same  thing,  In  effect)  to  allow  his  pay- 
ments, diminished  by  30  per  cent  But  we 
cannot  see  how  Flnlayson  Is  to  escape  the 
consequences  of  his  being  a  corporator  in  said 
association,  so  far  aa  outside  creditors  of  the 
Carolina  Interstate  Building  &  Loan  Associa- 
tion are  concerned.  Indeed,  we  do  not  see 
how  he  Is  to  escape  liability  for  his  pro  rata 
share  of  the  losses  of  said  association.  How- 
ever, In  the  abundance  of  caution,  we  will  not 
pass  directly  upon  this  question;  and  as  It 
must  go  back,  to  go  before  tbe  special  master 
<Mr.  Shipp),  the  parties  will  be  granted  leave 
to  make  this  question  as  to  Finlayson's  11a- 
l)Ulty  for  any  debt,  expense,  or  other  UabiUt7 
In  closing  up  such  association. 

As  to  the  third  exception:  We  may  say  that 
a  person  is  not  usually  bound  by  the  Jodg- 
ment  rendered  in  an  action  to  which  be  Is  not 
made  a  party.  Now,  so  far  aa  corporations 
created  under  the  laws  of  a  state  are  con- 
cerned, when  it  becomes  necessary  to  place 
them  in  liquidation  because  of  their  Insolven- 
cy, for  example,  certainly  the  courts  of  that 
state,  clothed  with  Jurisdiction  In  such  mat- 
ters, may  properly,  by  their  decrees,  wind  up 
all  the  concerns  of  such  Insolvent  corpora- 
tions; and  such  decrees  would  be  binding  and 
conclusive  agali^Bt  all  the  corporators  In  such 
Insolvent  corporations,  so  far  as  the  property 
and  other  assets  of  such  corporations  were 
concerned,  while  within  the  Jortadlction  of 
such  courts  of  the  domicile.  We  are  not  by 
any  means  prepared  to  admit  that  such  pro- 
ceedings and  judgments  of  said  domiciliary 
courts  could  of  themselves  operate  upon  per- 
sons and  property  situated  In  another  Jurisdic- 
tion. In  order  to  affect  such  persona  and 
property  In  another  Jurisdiction,  new  or  an- 
cillary proceedings  would  be  necessary  in  that 
other  Jurisdiction.  So,  therefore,  so  far  as 
Mr.  Finlayson  is  concerned,  in  the  matter  of 
the  property  and  assets  of  the  Carolina  Inter* 
state  Building  &  Loan  Association,  he  la 
bound  and  concluded  by  the  action  of  the 
courts  of  North  Oarollna,  and  it  la  perfectly 
legitimate  for  these  appdlants  in  this  action 
Jn  the  courts  of  thla  state  (South  Carolina)  to 
fasten  upon  said  Flnlayson  his  liability  as  a 
corporator,  upon  due  proofs  of  such  liability. 
We  mean,  by  the  use  of  tbe  words  "due 
proofs,"  proofs  of  all  matters  of  fact  contest- 
ed In  the  original  action,  and  not  records  tak- 
en from  an  action  to  which  he  was  not  a 
party. 

As  to  the  fourth  exception:  We  have  al- 
ready held  that  the  courts  of  North  Carolina 
could,  by  their  judgments,  conclude  Flnlay- 
son, as  a  corporator,  so  far  as  the  assets  of 
the  insolvent  corporation  were  concerned,  and 


or  his  property  new  anlbi  mut  be  bronibt  bi 
this  Juriadlctlon. 

Aa  to  tbe  fifth  exception:  We  hold  that  the 
circuit  Judge  was  In  error  In  not  holding  di- 
rectly that  the  liability  of  FinlaysML  must  be 
fixed  aa  arising  under  a  contract  made  by  him 
to  be  enforced  in  the  atate  of  North  OaroUna. 

Aa  to  tbe  sixth  exception;  We  cannot  say 
that  the  circuit  Judge  erred  In  holding  that  the 
contract  of  Mr.  Flnlayson  with  the  Oarvllna 
Interatate  Building  &  Loan  Association  was 
fuurloua;  for  the  laws  of  tbe  atate  of  North 
Carolina,  aa  construed  by  the  supreme  comt 
of  that  atate.  cleariy  fasten  the  oCtense  of 
usury  upon  thla  association.  This  is  what  tbe 
circuit  Judge  meant  In  bia  reference  to  usury. 
It  could  not  be  that  In  providing  for  a  plan 
to  have  corporators  liquidate  tbeir  share  of  tbe 
defldency  of  assets  of  the  associadon  to  pay 
expenses,'  etc,  the  sum  of  money  necessary 
for  each  cori>orator  to  contribute  for  that 
purpose  under  the  decree  of  a  ooort  would  be 
usury. 

Aa  to  the  seventh  exception:  Under  tbe 
Tiewa  we  have  herelnb^ore  exiweased.  It  will 
not  be  neceasary  to  paaa  upon  this  exception. 

Aa  to  the  eighth  exception:  We  have  al- 
ready announced  our  conclualon  that  the  con- 
tracts of  Flnlayson  and  his  assignee,  Pesper- 
man,  were  ttoth  usurious  under  the  laws  of  tbe 
state  of  North  Carolina,  as  constmed  by  the 
supreme  court  of  that  state.  I^ey  would  ca- 
talnly  be  usurious  under  the  laws  ot  this  state. 

Aa  to  the  ninth  exception:  While  Hr.  Fin- 
layson, aa  the  aatignee  of  Fe^rman,  could 
not  hold  the  Oarollna  Interatate  BuUdtng  & 
Loan  Association  to  the  penalttea  tor  usnry, 
because  the  plea  of  usury  has  bem  h^  by 
tbe  courta  of  this  atate  aa  a  personal  prlTllege, 
still,  what  he  cornea  to  settle  with  tbe  associa- 
tion on  a  c(»itract  which  he  has  made  with 
such  association,  he  can  Invoke  the  defense 
aa  a  protection  aa  far  as  It  extends  to  nmy- 
menta  made  by  himself. 

As  to  the  tenth  exception:  We  tbtnlc  the 
circuit  Judge  was  in  error  aa  here  pointed  out. 
If  this  Is  a  North  Oarollna  contract,  so  to 
speak,  and  under  the  laws  of  that  state  It  i:; 
osurlous,  clearly  the  penalties  for  usury  as 
fixed  by  such  laws  should  be  ai^ed  bj  the 
special  master,  Mr.  Shipp,  and  not  tlia  pro- 
visions of  our  laws  touching  usury. 

Aa  to  tbe  eleventh  exception:  We  cannot 
view  the  decree  of  tbe  circuit  Judge  aa  oro- 
neoua  In  the  matters  aet  out  In  thia  exception 
Cectainly  it  was  necessary  to  have  a  reference, 
in  order  to  learn  If  there  was  anything  dw 
by  the  defendant  If  It  sboukl  be  foimd  that 
the  defendant  owes  the  plaintiffs  nothing, 
why,  then,  no  Judgment  for  foreclosure  woulii 
be  proper.  As  to  that  part  of  the  exceptioo 
relating  to  the  10  per  cent  as  attorney's  fee. 
we  must  hold,  inasmuch  aa  tbe  Carolina  In- 
terstate Building  &  Loan  Aaaociatlon.  Its 


the  fault  of  having  to  resort  to  fqnclosiire 
proceedings  was  not  that  of  Finlayson,  nor 
was  snch  fanlt  svuch  as  was  contemplated  In 
the  bond  wtwrdn  this  10  per  cent  attome^'s 
fee  was  prorUed,  and  that  there  Is  no  UaUlllr 
on  Mr.  FlDlayson  to  pay  any  snch  10  per  cent 
attorney's  fee.  It  se«ns  to  me  that  tiiose 
persons  who  btM  that,  when  shaxes  of  a 
building  and  loan  assoelatton  are  lAedged  as 
collateral  for  a  loan  to  a  stockholder,  soch 
shares  no  longer  fasten  upon  such  borroww 
any  llaUItty  tberefor,  are  unmlndfal  of  the 
fact  that,  If  coOTts  should  smtain  such  a  posi- 
tion as  sound,  serlont  loss  would  be  entailed 
npMi  the  borrowers;  for  thereby  they  (snch 
borrowers)  would  f mrfelt  all  light  to  have  their 
Indebtedness  reduced  by  the  value  of  such 
stock  at  the  date  the  building  and  loan  asso- 
ciation falls. 

It  follows  that  In  my  oplntoii,  the  decree 
of  his  honor,  Judge  Gary,  should  be  modlfled. 
and  our  judgment  shonld  reed  that,  "It  Is 
the  jodgment  of  this  court  that  the  judgment 
of  the  clTCutt  court  be  modlfled  In  these  par- 
tlcnlars  herein  requited,  and  that  the  action 
be  remanded  to  the  drcult  court,  so  that  the 
special  master,  Mr.  ShlMi,  may  pass  upon  the 
Issues  referrsd  to  him,  as  modlfled  by  the 
Judgment  of  this  court."  But  the  majority  of 
the  court  seem  to  entertsln  views  at  variance 
with  those  ber^  ezpresaed  by  me.  There- 
fore It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed.  But 
I  dissent  from  such  Judgment 

McIVEB,  C.  J.  Being  unable  to  concur  In 
all  the  conclusions  reached  by  Mr.  Justice 
POPE,  I  propose  to  state  the  polnte  upon 
which  I  differ  from  him,  and  Indicate  some  of 
the  reastms  why  I  cannot  agree  with  him. 

The  action  In  this  case  was  brov^t  to  en- 
force the  performance  of  a  contract  evidenced 
by  the' defendant's  bond  and  mortgage  to  the 
Carolina  Interstate  Building  &  Loan  Associa- 
tion; and  the  only  question,  as  I  understand 
It,  Is  whether  than  Is  anything,  and,  If  so, 
how  much,  still  due  the  aseodatlon  by  the 
defendant  upon  such  contract  It  is  not  an 
action  brought  by  the  receivers  of  an  losol- 
TOit  corporation  to  require  a  shareholder  of 
audi  corporation  to  contribute  his  ratable  pro- 
portion to  the  fund  necessary  to  pay  the  debte 
of  snch  Insolvent  corporation;  for  the  neces- 
sary parties  to  snch  an  action  are  not  before 
the  court  and  there  Is  no  allegation  In  the 
complaint  that  the  corporation  owes  a  single 
debt  to  any  third  person.  On  the  contrary. 
It  Is  simply  an  action  to  recover  from  the  de- 
fendant a  sum  of  money  loaned  to  him  by  the 
association;  and  the  fact  tbat  the  defendant 
was  a  shareholder  of  the  association  at  the 
time  this  loan  was  made  cannot  aCFect  the  ques- 
tion, for  efer  since  the  case  of  Association  v. 
BoUlnger,  12  Rich.  Eq.  124,  followed  in  sev- 
eral other  cases  (notably,  Bnlst  v.  Bryan,  44 


ply  that  of  biMTOwer  and  Imdex;  and  hence 
the  only  question  Is  whettier  there  Is  anything 
remaining  due  on  the  sum  of  momy  loaned, 
after  ai^lylng  all  the  payments  which  have 
been  made  thereon.  I  am  therefore  at  a  loss 
to  pttcelve  what  the  action  of  the  court  In 
North  Oarollna  In  the  case  of  Strauss  v.  Asso- 
ciation, as  reported  In  28  S.  B.  450,  and  again 
In  24  S.  B.  11^  has  to  do  with  the  present 
controversy,  as  It  Is  now  prssented.  But,, 
even  If  I  am  In  error  In  this,  I  do  not  think 
that  the  def«idant  herdn  was  In  any  way 
bound  by  those  decisions,— at  least  so  far  as 
they  authorised  tiie  receives  to  assess  all 
stockholders  80  per  cent,  of  the  amount  paid 
In  cat  their  stock,  fai  OTder  to  cover  the  loss 
and  expensss  as  reported  by  the  receivers,— 
tot  three  reasons:  (1)  Because  tbe  defendant 
herem  was  not  a  party  to  that  case.  CQ  Be- 
cause the  order  of  the  drcntt  jndge,  from 
whldi  there  was  no  appeal,  contained  this  ex- 
press provision:  "This  order  shaU  not  be 
binding  upon  any  one  concerned  therein,  with- 
out his  consent  to  the  same."  <8)  Because 
the  defendant  herdn  had  assigned  his  stock 
to  the  corporation  long  before  the  insolvency 
<tf  the  corporation  occurred.  lU  support  of 
the  third  reason  it  will  be  sufficient  to  cite 
PnUman  r.  Upton,  96  U.  S.  828,  and  Bank  v. 
Case,  00  U.  8.  628,  where  It  Is  held  that  the 
assignee  of  stock,  even  as  collateral  security 
tos  the  payment  of  a  debt  due  by  the  assignor 
to  the  assignee.  Is  liable  as  a  stockholder  for 
the  claims  of  creditors,  and  tbat  the  original 
holder  is  no  longer  liable  to  such  claims.  See^ 
also.  Bfrld  v.  Iredell  (decision  flled  April  22,. 
1899)  32  S.  R  758.  But  in  any  point  of  view, 
It  seems  to  me  that  the  defendant  could  not. 
In  this  case,  be  llsble  for  the  SO  per  cent  as- 
sessment uptm  the  amount  paid  on  his  stock, 
because  there  was  no  competent  evidence  ad- 
duced In  this  case  to  show  what  were  the 
losses  and  expenses,  and  what  assessment 
was  necessary  to  meet  losses  and  expenses; 
for,  as  I  understand,  it  Is  conceded  tbat  the 
proceedings  In  the  North  Carolina  court  based 
upon  the  estimate  made  by  the  receivers,  were 
not  competent  evidence  to  show  the  amount 
of  such  losses  and  expenses.  If  so,  I  do  not 
see  the  propriety  of  referring  this  matter  back 
to  the  special  master,  as  that  would  practical- 
ly be  allowing  the  appellants  another  oppor- 
tunity of  ottering  evidence  which  they  have 
already  had  an  opportunity  to  ofTer,  of  which 
they  did  not  see  fit  to  avail  themselves. 

If,  then,  the  contract  which  the  api;>ellants 
are  seeking  to  enforce  is  to  be  regarded  as 
usurious,  either  under  the  laws  of  North  Caro- 
lina or  South  Carolina,  the  next  inquiry  Ig 
whether  the  plaintiffs,  when  they  Invoke  the 
aid  of  the  courts  of  this  state  to  enforce  the 
contract  are  not  bound  to  the  remedy  afforded 
by  the  laws  of  this  state.  It  seems  that  by 
the  law  of  North  Carolina  the  penalty  for 
charging  usury  la  simply  the  forfeiture  of  so 


as  weu  as  coeu;  ana  our  statute  not  omy 
provides  tbat  tbe  lender  of  money  shall  Dot  be 
allowed  to  recover,  In  any  court  of  tbls  state, 
any  portion  of  the  Interest  unlawfully  char- 
ged, but  expressly  declares  that  "the  principal 
sum,  amount  or  value  so  lent  or  advanced, 
without  any  Interest,  shall  be  deemed  and  tak- 
en by  the  courts  of  this  state  to  be  tbe  true 
legal  debt  or  measure  of  damages  to  all  In- 
tuits and  purposes  whatsoever,  to  be  recover- 
ed without  coats."  In  tbe  face  of  these  explicit 
provisions,  I  do  not  see  by  what  authority  the 
courts  of  this  state,  when  called  upon  to  en- 
force a  usurious  contract  for  tbe  loan  of  mon- 
can  render  any  other  Judgment,  except  for 
tbe  principal  sum  loaned,  after  deducting  all 
payments  made  thereon,  without  any  Interest 
or  costs;  otherwise,  our  oourts  would  be  un- 
4erta^lng  to  do  that  which  they  are  expressly 
forbidden  by  statute  to  do. 

It  Is  contended,  however,  that  this  is  a 
North  Carolina  contract,  and  must,  upon  the 
principle  of  coml^,  be  governed  by  the  laws 
4rf  Nortb  Oarollna,  by  which  the  lender  of 
money  upon  a  nsurlous  contract  Is  entitled  to 
recover  tbe  amount  loaned,  with  lawful  In- 
terest Assuming  for  the  present  tbat  this 
is  a  North  Oarollna  contract,  there  is  no 
doubt  that  the  rule  of  comity  Is  well  settled 
tbat  when  a  contract  Is  made  In  one  state, 
or  ii  to  be  performed  In  such  state.  Its  valid- 
ity and  construction  are  to  be  determined  by 
tbe  laws  of  that  state.  But  to  this  rule  there 
is  an  exception  as  well  settled  as  the  role  it- 
self, which  Is  t^ns  stated  by  that  learned 
Jurist,  Ghancellw  Kent,  In  his  Oommentarles: 
"That  no  [>e<^e  are  bound,  or  ought,  to  en- 
force or  hold  valid  in  their  courts  of  Justice 
auy  contract  which  Is  injurious  to  their  pub- 
lic rights,  or  offends  their  morals,  or  contra- 
venes their  policy,  or  violatea  a  public  lato." 
(Italics  mine.)  See  2  Kent,  Comm.  45S,  rec- 
ognized and  followed  In  Thornton  v.  Dean,  19 
S.  C,  at  page  587;  Olst  v.  Telegraph  Co..  4S 
8.  C,  at  page  36d,  23  S.  E.  162.  But,  as  is 
said  by  Ur.  Justice  McGowan  In  dellvetlng 
tbe  opinion  of  the  court  In  Thornton  v.  Dean, 
aopra:  "As  to  all  matters  relating  to  the 
remedy,  each  state  Insists  upon  enforcing  its 
own  laws."  And  as  Is  said  In  S  Am.  &  Eng. 
Enc.  Law  ast  Ed.),  at  page  S61:  "Tbe  biw 
to  be  applied  to  the  remedy  Is  the  lex  fori  at 
the  time  such  remedy  Is  sought"  And  agam, 
on  the  same  page;  **Where  contract*  are  made 
In  one  place,  and  to  be  performed  in  another, 
they  are  to  be  governed  by  the  law  of  the 
^ace  of  performance,  as  to  validity,  nature, 
obligation,  and  Interpretation.  But  the  rem- 
edy upon  It  will  be  governed  by  the  law  of  tbe 
state  in  which  a  remedy  Is  sought"  -  And 
again,  at  page  578  of  the  same  vcdume.  It  li 
said:  "Where  the  laws  of  two  states  are 
brought  into  conflict,  the  rule  Is  tbat  the  laws 
prevailing  where  the  relief  le  sought  -must 
have  the  preference.  The  rule  that  the  laws 


to  carry  toe  remeay  mto  anotner  juruaicuoo. 
and  r^ulate  tbe  mode  of  enforcement  of  a 
contract  In  an  action  In  the  courts  of  anoth- 
er state."  Tbe  followlog  extract  tram  the 
opinion  of  Evans.  J.,  acting  as  the  organ  of 
the  court  In  Pegram  v.  Williams,  4  Bicfa. 
Law,  at  pages  224,  226,  will  be  found  in- 
structive: "Tbe  nature,  obligation,  and  con- 
Btraction  of  contracts  are  to  be  goremed 
by  the  lex  loci  eontractoa,  but  the  r«ne- 
dies  by  which  contracts  are  enforced  are  to 
be  according  to  the  lex  fori,  which  is  atrlct- 
ly  territorial  In  its  cqperatlon.  [Citing  sev- 
eral sections  from  Story,  Confl.  Laws.]  *We 
all  agree,'  says  Mr.  Justice  Heath  (1  Boa. 
&  P.  142),  'that  In  construing  contracts  we 
must  be  governed  by  the  laws  of  the  codq- 
try  In  which  they  are  made,  for  ail  contracts 
have  relation  to  such  law.  But  when  we 
c<Hne  to  remedies  It  Is  another  thing.  They 
must  be  pnreoed  by  the  means  which  the  law 
points  out  where  the  parties  reside.  Tbe 
laws  of  tbe  coimtry  wbere  the  contract  was 
made  can  only  have  reference  to  tbe  nature 
of  the  contract  not  to  the  mode  of  enforcing 
It'  In  De  la  Vega  v.  Vlanna,  1  Bam.  &  AdoL 
284,  Lord  Tenterden  said:  'A  p«aon  aataig 
In  this  country  moat  take  tbe  law  aa  he  finds 
It  He  cannot,  by  any  xegalation  of  his  own 
country,  enjoy  greatw  advantages  than  otti- 
er  suitors  here.  He  Is  to  have  the  same 
rights  which  all  the  subjects  of  this  klng- 
d(Hn  are  entitted  to.'  Judge  Story,  In  his 
treatise  on  the  Conflict  of  Laws  (section  056). 
says:  'It  Is  universally  admitted  and  estab- 
lished that  the  forms  of  remedies,  and  the 
modes  of  proceeding,  and  the  execution  of 
judgments  are  to  be  regulated  solely  and  ex- 
clusively by  the  laws  of  the  place  wbere  the 
action  Is  Instituted,  or,  as  the  civilians  ex- 
press it  according  to  the  lex  fori.'  And  In 
section  667  he  s^s:  'All  that  a  nation  can. 
therefore,  be  Justly  required  to  do,  Is  to  open 
Its  own  tribunals  to  foreigners  in  the  same 
manner  and  to  tbe  same  ext«it  as  ttaey-  are 
open  to  Its  own  subjects,  and  to  give  them  tbe 
redress,  as  to  rights  and  wrongs,  which  it 
deems  fit  to  acknowledge  In  its  ovni  municipal 
code  for  natives  and  residents.'  This  Is  what 
Is  meant  by  the  'comity  of  nations,*  and  I  do 
not  And  It  has  ever  been  extended  beyond 
what  Is  here  said."  So.  alsov  It  was  said  1^ 
Johnston,  Ch„  In  delivering  the  opinion  of  the 
court  of  errors  In  Le  Prince  v.  Guillemot  1 
Rich.  Bq.,  at  pages  211,  212:  gmenl 
doctrine  Is  reasonably  settled  tbat  the  TaUd<- 
Ity  and  construction  of  a  contract  are, 
throughout  the  world,  to  be  determined  by  the 
laws  of  the  country  where  it  was  entered 
Into  (especially  if,  as  In  this  instance,  it  was 
bitended  to  'be  executed  there),  though  Its 
lien  and  operation,  and  all  priorities  of  rights 
under  it  are  generally  limited  to  thfct  country: 
and  In  enforcing  or  executing  It  the  tribunals 
of  other  countries  axe  not  bound  to  give  It 
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effect,  90  far  as  It  may  contraTene  the 
y  of  their  own  states."   Accordingly  !t  is 

settled  that  queatlons  arising  under  the 
ite  of  limitations  are  to  be  ^determined  by 
[ex  fori,  and  not  by  the  lex  loci  ccmtrac- 

See  McElmoyle  t.  Ctohen,  13  Pet  324; 
T  T.  Boas,  2  Bailey,  217,  cited  with  ap- 
al  In  Pegram  t.  WiUlamB,  supra;  Rug- 
V.  Keeler,  8  Johns.  261.  The  reaaon  Is 
DUB.  The  courts  ot  this  state  cannot  ren- 
Indgment  opon  a  contract  when  the  right 
ction  is  barred  by  our  statute  of  Umlta- 
t,  even  though  It  may  not  be  barred  by 
awB  of  the  state  where  the  contract  was 
red  Into,  or  where  It  was  to  be  performed, 
use  the  laws  <^  this  state  forUd  it  For 
iame  reason,  where  an  action  Is  brought 
3e  courts  of  this  state  upon  a  usurious 
ract,  no  Judgment  can  be  rendered  for 
Interest  or  costs,  because  the  laws  of 
state  expressly  forbid  it  Again,  In  27 
&  Eng.  Enc.  Law  {1st  Ed.),  at  page  936, 

said:  "The  general  rule  that  the  penal 
IbIoub  of  a  statute  have  no  extraterrl- 
1  operation,  and  will  not  be  enforced  out- 

of  the  state  where  enacted,  applies  to 
Itles  Imposed  by  usury  laws."  If,  there- 
It  be  true,  as  It  is  said,  that  by  the  laws 
[orth  Carolina  the  penalty  for  charging 
y  Is  the  forfeiture  of  ail  interest  In  ex- 
of  the  legal  rate,  while  here  the  penalty 
e  forfeiture  of  all  interest,  under  the  rule 
'e  stated  the  latter  penalty  must  be  en- 
id  in  an  action  brought  In  the  courts  of 
state  upon  a  usurious  contract  notwlth- 
aing  the  fact  that  such  contract  may  be 
Drth  Carolina  contract.   I  think,  there- 

that  his  honor.  Judge  Ernest  Gary,  was 
'ly  right,  after  sustaining  the  plea  at 
y.  In  directing  the  special  master  "to 
^ute  the  amount  due  on  the  bond  and 
:gage  set  forth  In  the  complaint  under 
itatute  law  of  this  state  (Rev.  St  i  1390).'' 
>r  these  reasons,  I  am  unable  to  concur 

Mr.  Justice  POPE  In  the  views  which 
las  taken  of  the  several  points  herein- 
e  considered,  and,  on  the  contrary,  I 
c  the  ]udgm«it  of  the  circuit  court  shcnild 
fflnned.  If  there  was  any  error  on  the 
of  the  circuit  Judge,  It  was  in  not  holding 

the  contracts  sued  upon  were  North 
Una  contracts.  But  as  it  is  conceded  that 
>lea  of  usury  must  be  sustained,  whether 
KintractB  were  North  or  South  Carolina 
mcts.  such  oror,  if  It  be  an  error,  is 
>l7  harmless,  and  would  not  Justify  a  re- 
il,  or  evm  a  modification,  of  the  Judgment 
jr.  It  may  be  as  well  to  say  that  here 
the  marked  difference  betwe«i  the  case 

under  consideration  and  the  cases  of 
elation  T.  Vance,  49  8.  C.  402,  27  S.  E. 
and  29  8.  B.  204,  and  Same  Plaintiff  v. 
man,  50  S.  C.  803,  27  S.  B.  692;  for  in 
i  cases,  after  It  was  determined  that  the 
racts  soed  upon  were  Georgia  contracts, 
llowed  necessarily  that  they  were  to  be 
trued  under  the  Georgia  law,  by  which 
>  was  no  wury  In  those  contracts*  while 


here  it  Is  conceded  that  the  contract  under 
consideration  was  usurious  whether  construed 
under  the  laws  of  North  or  South  Carolina. 
But  I  am  not  prepared  to  admit  that  even 
this  was  error.  The  only  authority  cited  to 
sustain  the  plaintiffs'  first  exertion,  raising 
this  question.  Is  Pollock  v.  Assocdatlon,  61  S. 
C.  420,  29  S.  B.  77.  As  I  did  not  alt  In  that 
case,  t)eiag  disqualified,  I  know  nothing  of 
that  case  except  what  appears  In  the  official 
report  There  I  see  that  the  majority  of  this 
court  concurred  only  In  the  result;  and,  as  it 
appears  to  me  that  tiiere  were  other  grounds 
upon  which  such  a  concmrecce  might  have 
rested,  than  the  conclusion  of  the  writer  of 
the  opinion  that  the  contract  there  in  ques* 
tlon,  similar  to  this,  was  a  North  Carolina 
contract,  I  do  not  know  that  It  has  been  au- 
thoritatively decided  that  the  contract  here 
In  question  Is  a  North  Carolina  contract  If 
it  still  be  an  open  question,  it  seems  to  me 
that  there  is  great  force  in  what  was  said  by 
the  North  Carolina  court  in  Rowland  v.  As- 
sociation, 18  S.  B.  965.  The  defendant,  It 
seems,  was  a  Vtrglnla  corporation,  and  one  of 
the  questions  was  whether  the  case  was  to  be 
governed  by  the  laws  of  Virginia  or  by  the 
laws  of  North  Carolina.  In  considering  that 
question  the  court  used  the  following  lan- 
guage: "It  is  in  no  true  sense  a  Virginia 
contract.  The  labored  ^orts  of  the  associa- 
tion to  make  It  so  appear  but  add  to  the  con- 
viction that  it  is  not  so  in  fact  Where  a 
party  litigant  In  the  courts  Of  this  state  as- 
serts that  his  rights  are  to  be  adjudicated, 
not  by  the  laws  of  this  state,  but  by  those  ot 
another,— that  a  contract  illegal  here  shall  be 
enforced  because  it  Is  legal  under  the  laws 
of  another  forum,— he  must  be  able  to  show 
clearly  and  conclusively  that  his  case  Is  one 
that  entitles  him  to  make  such  a  demand. 
In  this  case  the  borrower  was  in  this  state, 
he  applied  for  the  loan  here,  there  was  a  local 
board  of  managers  here,  it  had  a  treasurer, 
the  money  was  paid  to  the  bwrower  here,  he 
secured  Its  repayment  by  a  mortgage  on  land 
situated  here,  and  the  mortgage  was  exe- 
cuted here.  Calling  It  a  Virginia  contract  does 
not  make  It  one.  Sending  the  application  to 
the  'home  office,'  as  it  la  called;  remitting 
the  money  from  Richmond;  calling  the  local 
board  and  Its  treasurer  the  agents,  not  of  the 
coiporatlon,  but  of  the  members  who  live  In 
that  locall^;  providing  In  the  bond  that  It 
shall  be  paid  in  Vii^lnia,— all  these  things 
cannot  enable  the  foreign  corporation  to 
evade  the  usury  laws  of  this  state."  This 
language  is  directly  applicable  to  the  facts 
of  this  case.  Of  course,  I  do  not  cite  this 
case  as  authority;  for,  according  to  my  view, 
It  Is  not  authority  here.  It  Is  only  cited  tot 
the  force  of  the  views  there  expressed,  not 
only  as  to  this  Immediate  question,  but  also. 
In  another  part  of  the  opinitm  (which  I  have 
not  quoted),  for  the  clearness  with  which  it 
is  shown  that  such  a  contract  as  that  here 
in  question  Is  usurious.  But,  as  I  do  not  con* 
■Ider  that  the  question  whether  this  is  a 
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A8BLET  et  aL  r.  HOLMAN  et  at 
(Snpifnne  Conrt  of  South  Caroltna.  May  9, 

COMHranoi  or  Luhatio— Aotionb  — Fowbbs  or 

KzKRmU— iHTBRFXItlROB  BT  OOOBX  OV 

EquTTT— Faxths. 

1.  A  committee  of  a  Innatic,  In  an  action  pre- 
rloDBly  bronght  to  asaeM  certain  estatea  for 
the  support  of  bis  ward  under  a  will,  wherein 
it  was  found  that  a  fund  set  aaide  for  such  sup- 
port was  not  exhausted,  subseQuently  moved 
for  ench  aasessment.  'Hefd,  that  a  refosal  to  dis- 
miss, because  morent  should  hare  resorted  to 
a  new  action,  was  not  error,  since,  as  plaintifF 
also  sought  In  such  action  a  larger  allowance 
for  the  support  of  his  ward,  his  right  of  ac- 
tion, as  existing  when  it  was  commenced,  had 
not  entirely  failed. 

2.  Testator  set  aside  a  fund  for  the  support  of 
an  incompetent  child,  and  directed  that,  if  it 
failed,  his  executors  should,  "by  a  fair  and 
eqnal  assesament"  of  the  property  of  other  lega- 
tees, raise  a  sufficiency  for  its  support.  'Hrhl, 
that  a  court  of  equity  could  Interfere  with  an 
improper  ezerdie  of  such  power  by  the  execu- 
tors, ft  being  a  limited,  and  not  a  general,  pow- 
er. 

8.  Where  a  testator  directs  that  his  execu- 
tors may  assess  the  estate  of  his  legatees  for 
the  support  of  an  incompetent  child,  and  snch 
estate  is  s61d«  the  pmxhasers  should  be  made 
parties  to  proceedings  to  enforce  such  assess- 
ments. 

A^eal  from  ctHiimon  pleaa  tircult  court  of 
Barnwell  county;  O.  W.  Bocbanan,  Jndge. 

Action  by  William  Ashley,  a  lunatic,  by  his 
eoauulttee,  L.  A.  Ashley,  and  by  the  latter  as 
committee  and  In  his  own  right,  against  W. 
A.  Holman  and  otbers,  to  ascertain  what 
wonld  be  a  reasonable  allowance  for  the  tap- 
port  of  sndi  Innatlc,  and  to  assess  the  same 
against  the  property  of  plaintiff  L.  A.  Ashley 
and  defendants.  From  a  decree,  certain  de> 
fendants  appeal  Affirmed. 

Patterson  &.  Holman  (BelUnger.  Townsend 
ft  O'Bannon,  of  counsel),  for  appeUanta.  Hen- 
derson Bros.,  for  respondents. 

POPB,  J.  By  the  judgment  of  this  court  in 
the  aboTe-named  actlcm,  rendered  on  16th  day 
of  April,  1896,  and  reported  in  44  S.  G.  160- 
168,  Inclusive,  and  21  S.  E.  624,  tbe  Judgment 
of  the  circuit  court  was  modified  by  requiring 
L.  A.  Ashley  to  account  iKfore  the  master 
fot  certain  funds  of  his  cestui  que  trust  which 
he  had  impro[)erly  allowed  the  administrator 
of  hla  predecessOT  in  the  office  of  committee 
of  William  Ashley,  the  younger,  to  absorb  by 
illegal  payments;  the  principles  underlying 
the  accounting  were  stated;  the  said  L.  A. 
Ashley,  as  committee,  was  to  be  given  credit 
In  his  accounts,  after  tbe  date  of  22d  day  of 
June,  1892,  for  the  sum  of  ^15  each  year, 
as  c(»npensatlon  for  his  care  and  maintenance 
of  his  cestui  que  trust,  William  Ashley,  the 
younger;  and  also  that  when  the  said  annual 
payment  of  fSlS  should  exhaust  the  estate  of 


miiiee,  is  auoyea  lo  oemana  uutt  ine  execu- 
tors of  tbe  last  wHI  of  wnittun  Ashley,  de- 
ceased, Shan,  during  each  year,  asscaa,  collect 
and  pay  over  to  him,  as  said  conuntttee,  the 
said  sum  of  $615;  and  In  case  any  one  ot  the 
legatees  and  devisees  under  the  wtU  of  Wi^ 
11am  AMUey,  the  eider,  shall  fail  to  pay  tht 
amount  assessed  against  him  or  her  by  tbe 
said  eaecutors,  the  master,  under  the  process 
of  the  court  therefor,  should  sell  sncb  legades 
and  devises  to  raise  the  reepectlre  aaseas- 
ments  of  such  children  and  grandcfafldrai  of 
William  Ashley,  deceased,  for  the  snpport  of 
the  lunatic,  William  Ashley,  the  yonnser.  Ac- 
cordlnt^y,  A.  Howard  Patterson.  Eaq.,  as  mas- 
ter for  BamweH  ooonty,  recast  the  accounts 
of  L.  A.  Ashley,  the  committee,  and  found 
that  the  said  L.  A.  Ashley,  as  said  commit- 
tee, had  in  his  hands,  ss  the  estate  of  bis 
cestoi  que  trust,  on  the  22d  FebmaJT. 
the  sum  ot  $59.67.  No  ecception  was  taken 
to  this  report.  On  the  90th  day  6f  Jane,  1886. 
the  attorneys  for  the  plalntifls  gave  the  Ajl- 
lowing  notice: 

"Please  to  take  notice  that,  Di»n  the  caD 
of  the  eqolty  docket  at  the  ensuing  term  of 
the  court  at  Barnwell,  we  will,  upon  the  affi- 
davits of  L.  A.  Ashl^  and  L.  A.  Bush,  here- 
with served  upcn  yon.  and  upon  the  pleadings 
and  iffoceedings  herein,  and  especially  upon 
the  former  assessment  of  the  execators  of 
William  Ashley,  move  the  presiding  Judge,  hi 
open  court,  for  an  order  of  reference  to  the 
master  to  take  testimony  and  make  an  assess- 
ment upon  the  property  devised  by  the  testa- 
tor, Wm.  Ashley,  to  his  children  and  grand- 
children  under  bis  will,  to  pay  the  amount  now 
due  for  the  snpport  of  the  lunatic,  Wm.  Ash- 
ley, the  younger,  as  reported  by  the  master. 

**  'State  of  South  Gandlna,  County  of  Bam- 
welL  Personally  appeared  L.  A.  Aahley. 
who,  being  duly  sworn,  says:  That  he  Is  tbe 
committee  of  Wm.  Ashl^,  the  lunatic,  who 
lives  with  him.  That  no  part  of  the  allow- 
ance due  under  the  decree  ot  the  cotut  has 
been  paid,  and  he  has  no  means  of  support. 
That  the  assessment  made  by  the  executors 
of  Wm.  Ashl^  is  not  fair  and  eqnaL  That 
as  to  his  lands,  which  came  to  blm  by  the 
will  of  Wm.  Ashley,  it  Is  assessed  by  tbe  ex- 
ecutors at  700  acres,  and  valaed  at  $10,000. 
whereas,  In  fact,  by  actual  survey,  at  whldi 
he  has  sold  It,  that  there  are  but  552  acrea 
Deponent  says  when  he  received  this  land  un- 
der the  will  it  was  a  very  poor  and  unim- 
proved place.  It  came  to  him  about  1870. 
He  lived  on  It  about  eighteen  years,  and  has 
Improved  It  a  great  deaL  He  baa  bnllt  on 
It  a  gin  house,  sawmill,  engine  and  boBer, 
store,  stable  and  bams,  snd  added  six  rooms 
to  the  house;  also  built  several  tenant  houses. 
These  Improvements  actually  cost  deponent 
not  less  than  five  thousand  dollara  Deponent 
was  among  the  first  In  Barnwell  county  to 
put  up  a  steam  cotton  gin  on  bis  place  Or 


gresitlj  ImproTed  the  place.  The  testator  In 
tils  lifetime  sold  this  place  to  Barney  Cave  (or 
al)out  f2,C00.  Cave  went  on  the  place,  and 
after  one  year  gave  It  up  to  the  testator. 
Tixe  testator  put  this  deponent  on  the  place 
in  1870.  That  year  he  attended  to  gathering 
±tis  rents  for  the  testator,  and  deponent  knowa 
tliat  the  tenants  made  on  the  place  that  year 
not  over  1,100  pounds  of  seed  cotton,  and  the 
com  crop  was  rery  poor.  It  was  an  ordina- 
rily good  year.  After  the  deponent  had  lived 
on  the  place  and  Improved  It  he  sold  It  to 
Buford  $10,000,  on  ten  years'  time,  with- 
out Interest,  In  yearly  installments  of  (1,000. 
Ttiat  sale  Included  some  goods  in  store  and 
faxmlng  utensils.   L.  A.  Ashley. 

"  'Sworn  to  before  me  this  20th  day  of 
June.  188&   D.  S.  Henderson,  N.  P.  of  8.  0.' 

"  'State  of  South  Carolina,  County  of  Aiken. 
Before  me  personally  appeared  L.  A.  Bush, 
who,  being  sworn,  says:  That  the  assess- 
ment  made  by  the  executors  of  the  estate  of 
Wm.  Ashley,  deceased,  fw  the  maintenance 
of  Wm.  A^ley,  the  younger,  does  the  heirs 
of  Mary  CL  Bush,  deceased,  great  Injustice — 
First,  by  assessing  her  six  hundred  acres  of 
land  Instead  of  Ave  hundred  and  twenty-fotir 
acres;  second,  by  valuing  her  lands  at  about 
f9  per  acre,  while  lands  of  the  other  heirs  In 
tlie  same  towi^lp,  equally  as  good  or  better, 
are  only  valued  at  $2  per  acre  and  less.  And 
he  further  says  that  W.  A.  Holman  and  W. 
A.  Bailey,  the  executors,  have  acknowledged 
to  him  that  the  lands  bdonging  to  the  heirs  of 
Mary  C.  Bush,  have  been  appraised  too  high, 
and  that  they  both  were  willing  to  have  It 
reduced,  or  all  of  the  lands  belonging  to  the 
estate  of  Wm.  Ashley,  deceased,  equalized. 
He  further  says  that  the  lands  belonging  to 
Mary  C.  Bush,  deceased,  have  been  and  are 
assessed  on  the  tax  books  at  $3.50  per  acre, 
and  the  lands  of  W.  A  Bailey,  Mrs.  Jennie 
Miller,  and  S.  J.  Bailey,  heirs  of  the  estate  of 
William  Ashley,  deceased,  and  lying  In  the 
same  township,  are  assessed  at  $3.76  and 
$4.00  per  acre.   L.  A.  Buab. 

"  'Sworn  and  subscribed  to  before  me  this 
24th  day  of  June,  1898.  James  A.  Bush,  No- 
tary Public' 

Accompanying  these  papers  was  the  assess- 
ment of  the  lands  of  the  ciiUdrcn  and  grand- 
children of  William  Ashley,  the  elder,  made 
by  the  executors  just  after  Judge  Townsend's 
decree  on  circuit  bad  been  made,  and  before 
the  same  was  modified  by  this  court.  By  the 
assessment,  the  lands  of  L.  A.  Ashley  were 
assessed  as  being  worth  $10,000,  and  ttiose  of 
Mrs.  Bush  as  worth  $5,400,  while  all  the  oth- 
er lands  were  assessed  at  lower  figures. 

The  matters  came  on  to  be  heard  before 
Judge  Bachanan,  who  passed  the  following 
Order:  "Upon  the  notice  of  motion  herein, 
and  the  affidavits  and  documents  produced, 
and  the  pleadings  and  proceedings  tn  this  ac- 
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asked  for  and  the  assessment  to  collect  the 
allowance  dne  the  lunatic  could  not  be  made 
In  this  action,  but  must  be  by  a  new  action; 
also  that  the  discretion  given  to  the  executors 
under  the  will  of  the  testator  cannot  be  con- 
trolled by  the  court),  it  is  ordered  that  it  be 
referred  to  the  master  of  this  court  to  take 
the  testimony,  and  to  report  what  would  bo 
a  proper  assessment  under  the  tenth  clause  of 
the  will  ot  the  late  William  Ashley  upon  the 
property  given  to  the  beneficiaries  therein 
mentioned,  and  who  are  parties  to  this  action, 
and  to  state  the  respective  assessments  upon 
tbe  respective  pieces  of  property,  considering 
their  valuation  at  the  time  the  said  property 
came,  respecUvdy,  to  the  said  parties,  in  or- 
der to  raise  the  amount  already  reported  by 
the  master  as  due  for  the  allowance  to  the 
lunatic,  and  what  would  be  due  upon  the 
same  basis,  up  to  the  date  of  the  report  of 
the  master.  It  Is  further  ordered  that,  when 
the  master  shall  have  made  said  repent,  the 
plaintiff  hi  this  action  be,  and  he  hereby  Is, 
authorized  to  apply  to  this  court  for  an  order 
for  the  sale  of  the  property  of  the  respective 
parties  who  do  not  wltbln  twenty  days  after 
the  confirmation  of  the  report  of  said  master 
pay  their  respective  assessments." 

From  this  decree  of  Judge  Buchanan  the 
defendants  have  appealed,  and  by  their  ap- 
peal virtually  raise  these  questions:  First 
Was  not  the  circuit  judge  in  error  In  enter- 
taining any  question  raised  by  the  plaintiffs 
herein,  whereas  the  report  of  the  master, 
which  was  not  excepted  to,  showed  that  there 
was  no  deficiency  of  assets  in  the  hands  of 
the  plaintiff,  as  committee,  when  he  brought 
this  action,  on  22d  June,  1892?  Second.  If 
the  circuit  Judge  was  not  in  error  In  falling 
to  dismiss  the  plaintiffs*  action  after  the  mas- 
ter's rejMirt  made  on  22d  February,  189^  was 
he  not  in  error  In  Interfering  with  the  exer- 
cise of  tbe  dlscrotion  of  the  execntOTs  of  Wil- 
liam Ashley,  the  elder,  under  the  tenth  clause 
of  his  wIU? 

The  first  question  presented  by  tbe  appel- 
lants Is  not  without  difficulty.  Ilnquestionar 
bly.  the  plaintiffs'  right  of  action  most  have 
existed  on  22d  June,  1892,  which  was  the  date 
of  the  commencement  of  the  action.  Under 
the  decision  heretofore  made,  and  as  the  same 
was  developed  by  the  master's  report  of  22d 
February,  1896,  the  plaintiffs  had  no  right  to 
call  upon  the  executors  to  make  any  assess- 
ment upon  the  legacies  and  devises  of  the 
children  and  grandchildren  of  William  Ash- 
ley, the  elder,  for  the  support  of  William  Ash- 
ley, the  younger,  until  after  the  22d  Feb- 
ruary. 1896.   If  nothing  else  existed  as  plai- 
tiffs'  right  of  action,  there  appears  to  be 
siderable  force  In  the  position  of  the  '' 
iants.   If  our  attention  were  only  to  ^ 
to  this  part  of  the  plaintiffs'  cause 
plaintiffs  must  need  be  dismissed. 


had  previously  been  fixed  by  the  court  of 
equity,  and  this  relief  has  been  accorded  the 
plaintiffs  In  this  very  action.  Such  being  the 
case,  we  cannot  say  the  plaintiffs'  right  of 
action,  as  It  existed  tn  June,  ItftU,  has  eutii-ely 
failed.  So  this  position  of  appellants  Is  un- 
tenable. 

Appellants  next  contend  that  the  circuit 
judge  was  in  error,  as  embodied  In  the  sec- 
ond proposition  heretofore  stattd.  If  the  power 
conferred  upon  the  executors  of  the  will  of 
William  Ashley,  the  elder.  In  making  the 
assessment  of  the  legacies  and  devises  io  the 
children  and  grandchildren  of  said  William 
Ashley,  the  elder,  was  a  general  power,— that 
Js.  something  confided  by  the  testator  to  the 
absolute  discretion  of  the  executors,— It  would 
no  doubt  present  a  very  dttticult  matter  to 
this  or  any  other  court,  when  such  discretion 
was  endeavored  to  be  controlled.  But  we  do 
not  look  upOQ  the  power  of  these  executors  In 
levying  the  assessment  in  question  as  a  gen- 
eral power.  On  the  contrary,  by  the  tenth 
clause  of  the  will,  the  executors  are  required, 
"  fey  a  fair  and  equal  assetament  of  the  prop- 
erty  given  to  my  children  and  grandchildren 
by  this  will,  to  raise  a  sum  suttlclent  for  the 
decent  support  for  my  soa  William."  (Italics 
ours.)  It  will  be  noticed  that  such  said  assess- 
ment Is  required  to  be  a  fair  aud  equal  assess- 
menL  What,  therefore,  Is  there  to  prevent 
the  court  of  equity  from  controlling  the  exer- 
cise of  this  power  by  the  executors  in  ord^ 
that  such  an  assessment  so  made  by  them 
shall  be  fair  and  equal?  In  Fronty  v.  Fronty, 
Bailey,  Eq.  521,  Judge  O'N'eall,  speaking  for 
the  court,  said:  "Fowers  may  be  general  or 
limited.  In  the  execution  of  a  general  pow- 
er, there  can  be  no  rule  but  the  discretion  of 
the  party  to  whom  It  Is  confided,  in  a  limited 
one,  the  limitations  contained  In  It  constitute 
the  rule  by  which  It  is  to  be  executed.  In  the 
former,  no  court  can  undertake  to  control  that 
which  the  party  creating  the  power  Intended 
to  leave  to  the  honesty,  good  faith,  and  discre- 
tion of  the  person  to  whom  he  confided  It  In 
the  latter,  the  courts  do  no  more  than  execute 
the  Intention  of  the  party  by  whom  It  Is  cre- 
ated by  declaring  the  execution  of  the  power 
contrary  to  the  limitations  contained  In  It 
void."  See,  also,  the  case  of  Anderson 
Butler.  31  S.  C.  183,  &  S,  E.  797. 

We  fall  to  discover  any  difflculty  In  the  case 
at  bar  for  a  circuit  judge  to  Interfere  with 
the  Improper  exercise  of  a  limited  power  by 
these  executors.  Still,  we  see  no  reason  why 
the  executors  should  not  be  required  to  ex- 
ecute this  power.  Their  first  attempt  to  do 
so  was  without  authority,  because  Judge 
Townsend's  order  for  them  to  make  the  as- 
sessment was  set  aside  by  this  court  We 
must,  therefore,  modify  the  circuit  decree  so 
that  these  executors  shall  be  required  to  make 
the  assessment  In  question,  and  not  the  mas- 


Another  matter  must  t>e  considered  by  as. 
and  that  Is  tliat  the  plalntUI  L-  A.  Ashley,  Id 
his  affidavit  states  that  he  has  sc^d  the  land* 
devised  to  him  by  his  father  to  one  Baznt? 
Cave,  who  is  now  In  possession  of  the  same 
It  seems  to  us  that  said  Barney  Cave  sbonld 
be  a  party  to  these  proceedings.  There  may 
be  others  who  may  liave  sold  their  lands.  If 
so,  the  plaintiffs  should  be  required  to  amend 
the  whole  complaint,  alleging  such  sales,  and 
making  all  such  alienees  parties  defendant 
Including  Barney  Cave,  and  such  amendineni 
shall  be  made  in  30  days  after  the  remittlTur 
reaches  the  circuit  court  When  these  amend- 
ments have  been  made,  then  let  the  executors 
assess  each  of  the  tracts  of  land  devised  by 
WllUam  Ashley,  the  elder,  to  his  children  ami 
grandchildren,  no  matter  in  whose  hands  as 
owners  the  same  may  now  be,  and  let  suoli 
assessment  be  made  within  30  days  after  tbe 
ameudments  have  been  made  to  the  complalni 
and  filed  In  the  c^ce  of  the  clerk  of  the  cir- 
cuit court  fw  Barnwell  county.  After  such 
assessment  has  been  made  and  filed,  either 
party,  plaintiffs  or  defendants,  may,  upon  Ii> 
days'  notice,  apply  to  the  circuit  court  for  con- 
flrmaticm  of  such  assessment  by  the  execmtors; 
and  If  any  party  to  the  action,  either  as  chQd. 
as  grandchild,  or  as  an  alienee  of  such  child 
or  grandchild,  shall  fall  to  pay  to  the  master 
of  Barnwell  county  the  sum  assessed  each 
year  for  the  maintenance  of  such  lunatic. 
William  Ashley,  the  younger,  for  60  days  af ler 
notice  to  him  or  to  her  of  such  assessment 
then,  and  In  that  event,  au  appllcatioo  may 
had,  upon  10  days'  notice,  to  the  circuit  judg*. 
for  an  order  to  sell  said  lands  of  the  person 
so  neglecting  to  pay  the  assessment  madi* 
against  him  or  her,  on  mch  terms  as  to  the 
circuit  judge  may  seem  proper.  It  Is  the 
judgment  of  this  court  that  the  order  appealed 
from  be  modified  as  herein  required,  and  there- 
after In  all  other  Teq>ectB  be  alUnned. 


OBBATHOUSE  t.  OBEATHOt'SE  et  aL 

(Supreme  Court  of  Appeals  of  West  YirginU. 
Uarch  18,  1899.) 

Equmr—IiMTJiiCTiOH— Waste—  Plbadiko. 

1.  Trivial  and  vexatious  allegations  of  wastr. 
capable  of  pecuniary  compenBation,  are  intnffi- 

ctent  to  ^ive  equity  jurlsdlctioii  w  anthmiie 
the  granting  of  an  iojunctioD. 

2.  An  injunction  which  Inhibits  a  life  ten- 
ant from  "catting  or  removing  any  timlier  from 
said  land,  and  from  removing  the  bnildings 
thereon  or  any  part  thereof,  or  from  otherviir 
injuring  the  same,"  is  entirely  too  broad  and 
IndefiDite,  and  Interferes  with  the  Ufe  tenant's 
proper  enjoyment  of  his  tenancy. 

3.  A  bill  for  nn  injunction  to  stay  waste  most 
state  facta  eufflclent  to  show  the  injury  threat- 
ened is  irremediable  by  the  ordinary  process  of 
legal  procedure. 

(Syllabus  by  the  Court) 
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ppeal  from  circuit  court,  Roane  county; 
se  Blizzard,  Judge. 

Ill  by  W.  D.  Greatbouse  agaloat  E.  W. 
atbouse  and  Ell  Bogera.   Decree  for  plain- 
and  defendants  appeal.  Reversed. 

shilling  &  Starkey,  for  appellants.  Wll- 
i  H.  Bishop,  for  appellee. 

EN'T,  J.  W.  D.  Qreatliouse  filed  his  bill 
he  circuit  court  of  Roane  county  praying 
injunction  against  E.  W.  Greatbouse  and 
Bogers,  her  son,  to  stay  the  commission 
rraste.  The  defendant  Mrs.  Oreathonse, 
iged  lady,  76  years  old,  Is  the  life  tenant 
tossesslon  of  a  dower  Interest  In  25  acres 
and,  of  which  plalntUT  owns  the  reversion. 

allegations  of  waste  are  that  she  Is  not 
>erly  cultivating  and  taking  care  of  the 
I,  permitting  the  same  to  grow  up  In 
rs,  the  fencing  and  buildings  to  decay, 

not  repairing  the  same,  and  In  plowing 
jome  sod  land,  and  cutting  down  an  old 

tree  worth  |15,  and  some  20  cross-tie 
3  worth  fl  per  tree,  the  whole  damage 
g  less  than  $100.   The  court,  by  Us  de- 

In  perpetuating  the  Injunctlcm,  fixed  the 
ages  at  $35.  The  injunction  Is  In  these 
3s:  "They  [the  defendante]  are  hereby 
lued  and  restrained  from  committing 
te  on  said  25  acres  of  laud  mentioned  and 
ribed  In  plaintiff's  bill,  and  from  cutting 
emovlng  any  timber  from  said  land,  and 
1  removing  the  buildings  thereon,  or  any 

thereof,  or  from  otherwise  Injuring  the 

B." 

ae  Jurisdiction  of  equity  in  restraining 
te  rests  upon  tbe  necessity  of  preventing 
nedlable  Injury.  High,  Inj.  |  tt4D;  Bett- 
v.  Harness,  42  W.  Va.  433,  26  S.  E.  271. 
Injury  complained  of  must  be  destructive 
le  substance  of  the  Inheritance,  or  of  that 
tix  gives  It  Its  cbl^  value,  or  be  Irrepa* 
e-  If  the  facts  relied  on  show  the  Injury 
plained  of  is  susceptible  of  complete  pe- 
ary  satisfaction  by  the  ordinary  legal  rem- 
3,  an  iDjuDctlon  does  not  lie.  Watson  v. 
ell,  34  W.  Va.  406.  12  S.  B.  724;  Cox  v. 
glass,  20  W.  Va.  175:  McMillan  v.  Ferrell. 
.  Va.  223. 

1  its  face,  the  bill  shows  complete  want 
]ulty  Jurisdiction,  for  It  Is  plain,  from  Its 
Ing,  tbat  the  plaintiff  bad  a  complete,  ad- 
.te  ronedy  at  law,  and  the  allegation  ot 
»arable  damage  is  simply  made  a  pretext 
tqulty  Interference.  The  evidence  makes 

still  clearer;  for  it  Is  not  so  strong  as 
lUegatlons  ot  the  bill,  and  does  not  pretend 
tabllsb  Irremediable  injury.  To  this  may 
idded  the  admission  of  counsel  in  hla 
:  that  this  cause  Is  "a  rara  avis,  which, 
a  deprived  of  Its  fuss  and  feathers.  Is  a 
I  matter  of  935."  He  created  the  fuss 
feathers  to  annoy  this  old  lady,  and  now 
rould  willingly  tear  them  off  and  bum 
1  to  avoid  the  Jurisdiction  of  this  court, 
yet  would  permit  an  injunction  to  hang 

ber  which  virtually  deprives  ber  of  the  I 


use  of  her  dower.  By  it  she  Is  forbidden  to 
cut  timber  for  any  purpose,  although  the  bill 
alleges  the  fences  axe  In  need  of  repair.  She 
la  also  forbidden  to  Injure  the  land  or  build- 
ings thereon  In  any  manner,  without  any  lim- 
itation on  the  character  of  the  Injury  Includ- 
ed. The  natural  wear  and  tear  Is  an  Injury 
to  the  property,  yet  she  Is  entitled  to  this. 
The  failure  to  repair  Is  an  injury,  yet  she  Is 
not  bound  to  do  this.  The  wasting  of  the 
land  by  crops  or  pasturage  is  an  injury.  Ei- 
ther doing  nothing  or  doing  anything  on  the 
land  may  be  proven  to  be  an  injury,  accord- 
ing to  the  view  of  witnesses  called.  How  is 
the  aged  defendant  to  avoid  being  In  contempt 
of  this  Injunction  If  the  reversioner  is  dis- 
posed to  continue  bis  vexatious  harassment 
of  ber?  The  only  way  Is  by  surrendering  ber 
life  estate,  and  this  Is  probably  the  animus 
underlying  this  proceeding.  The  decree  com- 
plained ot  is  reversed,  the  Injunction  dissolv- 
ed, and  the  blU  dbnaissed  for  iraat  ot  equity. 


AROABRIQHT  JONE& 
(Supreme  Court  of  Appeals  of  West  Virginia. 
April  1,  1899.) 

LntSL— IlTNTTXNDO — EnssHoa. 

1.Id  an  action  for  libel,  the  defamatory 
words  must  r^er  to  some  ascertained  or  ascer- 
tainable person,  and  that  person  must  be  the 
plaintiff.  If  the  words  used  really  contain  no 
reflection  on  any  partlcnlar  Individual,  no  avei^ 
ment  or  innuendo  can  make  them  defamatun'. 
An  innuendo  cannot  make  the  person  certain 
who  was  uncertain  before. 

2.  As  an  Innuendo  is  merely  explanatory,  It 
is  not  capable  of  proof. 

3.  An  innnendo  may  serve  for  an  explanation 
to  point  a  meaning  where  there  Is  precedent 
matter  expressed  or  necessarily  understood  or 
known,  but  never  to  establish  a  new  charge. 

(Syllabus  by  the  Conrt.) 


Error  to  circuit  court,  Mercer  county;  J.  M. 
Sanders,  Judge. 

Action  by  A.  B.  Argabrlgbt  agaiiutt  H.  C. 
Jones.  Judgment  for  plaintiff.  Defendant 
brings  error.  Reversed. 

Johnston  &  Hale,  for  plaintiff  In  en<a.  R. 
a  Mcdangherty,  J.  M.  Anderson,  and  G.  J. 
Holbrook,  tta  defdidsnt  in  error. 

ENGLISH,  J.  A.  B.  Argabrlgbt  on  the  4tli 
of  February,  1887,  brought  an  action  of  tres- 
pass m  the  case,  for  Ubei,  in  the  circuit  court 
of  Mercer  county,  against  H.  0.  Jones.  The 
declaration  was  filed  at  April  rules,  contain- 
ing six  counts.  The  defendant  deamnrred  to 
the  declaration,  and  to  each  connt  Umeof. 
The  plaintiff  Joined.  The  demurrer  was  over^ 
ruled  as  to  the  first,  fourtli,  and  fifth  counta 
and  the  plaintiff  submitted  to  the  second, 
third,  and  sixth  counts  of  his  declaration. 
The  defoidant  pleaded  not  guilty,  and  Issue 
was  Joloed  th«:e<m.  The  defendant  then  mor- 
ed  for  a  continuance  ot  the  case,  which  mo- 
tion was  overruled.  The  cause  was  tben  sal^ 
mltted  to  a  Jury,  which  resulted  in  a  ve^ 
diet  against  the  defendant  for  91,000l  A  mo- 
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npon  tne  aeienaant  oDtamea  tuia  writ  oi  er- 
ror. 

The  article  published  by  defendant  In  the 
Bluefleld  Telegraph,  upon  which  the  plaintiffs 
claim  for  damages  Is  predicated,  reads  as  fol- 
lows: "It  has  been  represented  to  the  shop 
and  railroad  men  that  I  had  attached  the 
wages  of  A.  Bl  Aigabright,  at  Graham,  and 
that  his  wages  were  heid  on  that  accomit, 
and,  further,  that  ttie  debt  was  unjust;  and, 
on  these  false  representationa,  money  has 
been  raised  among  the  diopmen  to  help  Arga- 
brlght  to  carry  on  his  lawsuits  and  support 
Ills  family.  It  Is  all  untrue,  and  a  false  rep- 
resentation, ftom  beginning  to  end.  The  only 
litigation  I  have  had  with  A.  B.  Argabrlght  is 
that  I  obtained  a  judgment  before  J.  M.  An- 
derson, when  he  was  Justice  of  the  peace» 
against  Argabrlght,  for  about  (26,  which  he 
had  been  owing  a  good  while  for  house  rent 
At  that  time  there  was  f  10  medical  account, 
on  which  I  did  not  sue.  About  three  months 
ago  I  had  a  suggestion  Issued  on  the  Judgment, 
and  served  on  the  railway  company.  He  paid 
that  off  by  schedule;  so  that  has  ended  our 
litigation,  ao  far.  Neither  I  nor  any  <me  else 
has  ever  attached  blm  on  my  Judgment  In 
Virginia.  It  Is  a  violation  of  the  law  to  obtain 
goods  under  false  pretense,  and  those  who 
have  been  gulled  by  misrepresenmtloua  would 
do  well  to  investigate  the  above  case.  Re- 
spectfully, H,  C.  Jones;" 

The  first  error  assigned  and  relied  upon 
the  defendant  is  the  action  of  the  court  in 
overruling  defendant's  demurrer  to  the  first, 
fourth,  and  fifth  counts  of  the  declaration. 
Was  this  assignment  well  taken?  It  seems  to 
me  that  the  vice  found  In  each  one  of  these 
counts  consists  in  the  fact  that  the  pleader 
misconstrued  and  misinterpreted  the  language 
used  In  the  article  upon  which  the  suit  Is  pred- 
icated. In  the  first  place,  the  publicatlou 
lacks  certainty  as  to  the  person  alleged  to 
have  been  defamed.  It  begins,  "It  has  been 
represented  to  the  shop  and  railroad  men"; 
suggesting,  by  way  of  Innuendo,  "meaning 
the  plaintiff  had  r^resented."  But  Is  this 
Innuendo  warranted  by  any  portion  of  the  ar- 
ticle? It  does  not  say  who,  or  bow  many, 
had  made  the  representations  which  follow. 
On  this  point  we  find  the  law  thus  stated  In 
13  Am.  &  Eng.  Bnc.  Law,  391:  'The  defama- 
tory words  must  refer  to  some  ascertained  or 
ascertainable  person,  and  that  person  must  be 
the  plaintiff.  If  the  words  used  really  con- 
tain no  refiectlon  on  any  particular  individual, 
no  averment  or  innuendo  can  make  th«n  de- 
famatory. An  Innuendo  cannot  make  the  per- 
son certain  which  was  oncertaln  before."  So, 
In  Sanderson  v.  Caldwell,  45  N.  Y.  398,  It  was 
held  that:  "In  libel  or  slander  the  plaintiff 
cannot,  by  innuendoes,  extend  the  meaning  of 
the  words  beyond  what  Is  justified  by  the 
words  themsdves,  and  the  extrinsic  facts  with 
which  they  an  connected."  Again,  In  Odgera, 


person  must  oe  toe  piamtUE.   it  tne  wonu 
used  really  contain  no  reflection  on  any  par- 
ticular Individual,  no  averment  or  Inntiendo 
can  make  them  defamatory."   Now,  it  cannot 
be  said  the  words  above  quoted,  by  any  fair 
construction,  were  published  of  and  concern- 
ing the  plaintiff,    'iue  words  "It  has  been  np- 
resented"  do  not  name  any  person  as  having 
made  the  repreaentatlon.   It  is  true,  the  ar- 
ticle proceeds  to  atate  that  "on  these  Calae 
representations  money  has  been  raised  among 
the  shop  men  to  help  Argabrlght  to  carry  on 
bis  lawsuits,  etc.,"  but  be  does  not  say  who 
made  these  false  representations.   When  we 
come  to  the  concluding  words,  *^t  la  a  Tlola- 
tlon  of  the  law  to  obtain  goods  under  false 
pretense,  and  those  who  have  been  gulled  by 
misrepresentation  would  do  well  to  inreslj- 
gate  the  above  case,"  we  find  them,  taken  In 
connection  with  the  rest  of  the  pTit>Ucation 
construed  and  averred  In  the  first  count,  to 
mean  that  the  defendant  charged  that  plain- 
tiff did  and  had  obtained  goods  under  falae 
pretense;  and  In  the  fourth  count  It  is  aver- 
red to  mean  that  the  plaintiff  had  obtained 
money  from  bis  co-employ3s,  the  shop  and  rail- 
road men  of  the  Norfolk  St  Western  Railroad 
Company,  by  falsely  and  fraudulently  repre- 
senting to  them  that  said  defendant  was  op- 
pressing him  by  sntng  out  a  for^gn  attach- 
ment against  his  wages,  and  that,  too,  on  an 
unjust  demand,  and.  In  so  doing,  accuslDg 
said  plaintiff  of  "obtaining  goods  under  false 
pretense,"  and  those  who  had  been  gulled 
"would  do  well  to  investigate  the  above  case," 
etc.   And  In  the  fifth  count  the  same  construc- 
tion Is  placed  on  this  clause  of  the  article^ 
Now,  In  regard  to  Innuendo,  we  find  the  law 
thus  stated  nnda  "Llbd  and  Slander,"  13 
Enc.  PL  &  Prac.  61:   "An  Innneodo  cannot 
Introduce  new  matter,  nor  oilarge,  extend,  or 
change  the  natural  sense  or  meaning  of  the 
alleged  defamatory  words."   See,  also,  Mose- 
ley  V.  Moss,  6  Grat.  534,  where  It  is  held  that: 
"If  plaintiff  does  not  declare  under  the  stat- 
ute, his  declaration  must  set  out  a  common- 
law  slander;  and,  If  the  words  charged  do 
not  amount  to  slander,  Oiey  cannot  be  hdped 
by  the  Innuendo."   On  same  page,  13  Enc 
PI.  &  Prac,  above  cited,  we  find:   "It  the 
words  charged  are  In  themselves  Innocent  of 
any  defamatory  meaning  without  prefattsy 
all^iatlonB  or  explanatory  facta,  thqr  cannot 
be   rendered   actionable   by  an  innnenda 
Words  that  are  not  acdooable  ex  r\  tramtoi 
cannot  be  made  so  1^  an  Innuendo^  but  moat 
be  aided  by  a  proper  averment  and  colloquium 
which  will  warrant  the  explanatory  meaning 
given  them  by  the  innuendo."    Page  M,  Id., 
the  same  author  says:    "As  an  lnna«ido  Is 
merely  explanatory  of  that  which  is  already 
expressed.  It  Is  not  capable  of  proof."  Lock- 
ing, then,  at  the  artlde  as  It  appeared,  we  can- 
not say  Its  language  was  aimed  at  the  plaln- 
tlfl;  nor  can  we  say  that  It  mrrantB  the  con- 
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iction  Bought  to  be  placed  upon  It  hj  tbe 
aeodoea.  It  was  bdd  In  ttie  caae  of  State 
Ller,  38  W.  Va.  649,  20  S.  B.  685,  that  "an 
aeodo  may  aerre  for  an  explanathm  to 
It  a  mwntng,  wha«  there  Is  pieoedent  mat 

expressed,  «  necessarily  nndttfltood  or 
wn,  bnt  never  to  eatabUsh  a  new  charge^" 
a  Tlew  of  tbe  authorities  abore  dteO*  my 
clndon  la  that  the  court  erred  In  ototuI- 

the  demorrer  of  the  defendant  aa  to  the 
U  fourth,  and  fifth  counts  oC  idalntUTa 
laratUuL  The  Judgment  conqplalned  of  Is 
jrsed,  tba  demurrer  la  sustained  aa  to  said 
;  fourth,  and  flfOi  counts,  the  verdict  la  set 
e,  and  the  cause  la  remanded. 


RBIB  T.  CLIFTON  FORGE  OROOBBT 
CO.  et  al. 

ireme  Court  oi  Appeals  of  West  Virginia. 
April  1.  1899.) 

>iHa  AS  AawiT— DuoLOBDaa  or  FmroiPAL. 
Where  any  person  transacts  buainedB  aa  a 
er  with  the  additioD  of  the  word  "agent," 
fails  to  disclose  ttie  name  of  Iiis  principal 
artner,  as  required  by  section  IS,  c.  100,  of 
Code,  all  the  property,  stock,  and  cboses  in 
m  acqaired  or  used  in  such  basiness  shall, 
J  the  creditors  of  anj  such  person,  be  lia- 
or  his  debts,  onless  such  person  be  a  Ucens- 
ucti<xkefT  w  commission  merchant, 
rllabus      the  Court) 

Tor  to  circuit  court,  Monroe  county;  J. 

licWhorter,  Judge. 

•tlon  by  J.  T.  Morris  against  the  OUfton 
re  Grocery  Oompany  and  Bowling,  Spotta 
>.  Judgment  for  plaintiff,  and  defendants 
f  error.  Reversed. 

>gan  &  PattoD,  for  plaintiffs  In  error. 

Osborne  and  A.  O.  Huston,  for  defend- 
In  error. 

ifGUSH,  J.  Tbe  questions  presented  by 
ecord  In  this  case  arise  out  of  tbe  foliow- 
acts:  Id  the  month  of  July,  1886.  a  L. 
la,  who  had  been  engaged  In  mercbandls- 
n  Monroe  county,  W.  Va.,  made  an  as- 
aent  for  the  benefit  of  his  creditors,  and  In 
ucery  suit,  brought  for  tbe  purpose  of  set- 
up the  transactions  of  tbe  trustee  in  the 
of  assignment  aforesaid,  tbe  Clifton 
e  Grocery  Company  obtained  a  decree 
ist  aald  Morris  for  fl97.07  as  of  the  17th 
iarch,  1886,  and  Bowling,  Spotts  &  Ca 
Tor  f72  as  of  tbe  same  date.  Tbe  pro- 
I  of  the  sale  under  tbe  assignment  only 
a  per  cent  of  tbe  Indebtedness  of  said 
Is,  leaving  still  due  said  grocery  company 
um  of  $195.07,  and  said  Bowling,  Spotts 
.  of  $72.  as  of  March  17, 1896.  After  the 
ament.  Morris  began  business  again  at 
ame  place  in  the  name  of  C.  L.  Morris, 
t,  and  the  said  Clifton  Forge  Grocery 
}any  and  Bowling,  Spotts  &  Co.  sued 
executions  under  said  decree,  and  had 
leried  on  all  the  personal  property  held 
Lb  Morris  sufficient  to  pay  off  said  exe- 


cutions and  costs.  A  question  arUng  as  to 
the  ownership  of  tbe  proinrty  levied  upon,  the 
cases  were  heard  together  by  consent,  and 
a  L.  Morris  ahowed  that  his  wife  put  $166 
Into  the  bands  ot  T.  O.  Lirely,  and  his  brother 
put  Into  Urely's  hands  flOO,  which  amounts 
were  turned  over  to  M(mt1s,  t^on  which  he 
started  said  buslnesa;  that  after  Morris, 
Agent,  had  been  doing  business  for  some  time 
In  this  way,  Lively  assigned  his  interest  to  J. 
X.  Morris,  who  put  In  the  flOO;  that  this  was 
all  tbe  money  put  Into  the  business,  and  the 
executions  were  not  Issued  or  levied  until 
after  this  transfer.  On  October  2%  1897,  In 
the  case  of  J.  T.  Morris  against  the  Cllftpn 
Forge  Grocery  Company  and  Bowling,  Spotts 
ft  Ca  by  consent  of  jmrUe^  the  question  as 
to  the  right  of  property  levied  tipon  under 
said  executions  was  subndtted  to  the  court  in 
lien  of  a  jury  upon  a  statement  of  facts 
agreed  upon  ^xy  plaintUf  and  d^endant;  on 
xnslderatlon  wherectf  tbe  court  found  that 
the  right  to  the  prt^rty  waa  In  tlie  plaintiff, 
J.  T.  Morris,  and  qoaahed  the  executions,  and 
the  i»operty  was  jdaced  In  said  Iively*a  hands 
as  receiver,  wbo  was  dhneted  to  make  sale  of 
them,  but  was  required  before  doing  so  to  en- 
ter Into  bond  in  the  penally  of  $300;  to  whldi 
judgment  said  execution  creditors  Directed, 
excepted,  and  moved  that  the  same  be  set 
aside  as  contrary  to  the  law  and  Oie  evidence, 
and  that  a  new  trial  be  awarded,  which  mo- 
tion was  overruled,  and  said  execution  cred- 
itors again  acc(pted»  and  obtained  this  writ 
of  error. 

How,  among  the  facts  agreed,  those  I  re- 
gard as  material  for  the  determination  of  this 
case  are  the  following,  to  wit:  That,  after 
getting  the  9266  mentioned,  the  said  a  L.  Mor- 
ris carried  on  a  general  mercantile  buslnesa  as 
agent  for  said  Lively,  doing  all  tbe  buying, 
selling,  and  trading  as  agent,  whlcb  business 
was  carried  on  at  Flc^way,  Monroe  oonnty; 
tliat  no  sign  at  an  waa  placed  at  the  8t««e,  nor 
was  any  notice  ever  published  In  any  news- 
paper in  said  cwmty  aetting  out  said  agem^. 
or  disclosing  the  name  of  the  principal  or 
partner,  althongh  there  were  two  papers  pub- 
lished In  Monroe  county  at  that  time  aa  well 
as  the  present;  that  In  March  or  April,  1897, 
J.  T.  Morria  bought  oat  said  Lively,  and  since 
then  O.  L.  Morris  has  carried  on  a  general 
mercantile  business  as  the  agent  of  J.  T.  Mor- 
ris, bnt  no  sign  at  all  setting  out  said  agency, 
or  disclosing  his  principal's  name,  was  placed 
at  the  storci  nor  any  notice  published  In  any 
newspaper  In  said  county;  that  while  C.  L. 
Morris  was  acting  aa  agent  for  Lively  be 
bought  over  $400  worth  of  goods  trom  the 
Clifton  E<orge  Grocery  Oompany,  and  about 
$300  worth  from  Bowling,  Spotts  ft  Co.;  tbat 
all  of  the  property  levied  on  belongs  to  the 
business  of  0.  L.  Morris  aa  agent,  and  Is  part 
of  the  stock  and  business,  and  grows  out  of 
the  $306  above  mentiimed,  and  the  credit  ob- 
t^ed  by  C.  L.  Morris,  Agent;  that  tai  the  nm. 
duct  of  aald  business  said  O.  L.  Morris  signed 
hia  name  "0.  U  Morria,  Agen^**  wlthpjit  say- 
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that  he  was  acting  as  Llv^y's  agent  but  there 
Is  no  evidence  tbat  this  fact  was  made  known 
to  the  aecution  creditors  by  their  resiwctlTe 
traTellng  men;  and,  If  there  was  such  evi- 
dence, I  do  not  regard  It  material,  for  the  rea- 
son that  It  would  not  bring  said  C.  L.  Morris 
within  the  purrlew  of  our  statute  (section  IS, 
c.  100,  of  the  Code),  which  Is  Imperative,  and 
prOTldes  Uut:  "If  any  person  shall  transact 
business  as  a  trader  with  the  addition  of  the 
words,  factor,  agent,  and  company  or  &  Go. 
and  fall  to  dlsdose  the  name  of  his  principal 
or  partner  by  a  sign  In  letters  easy  to  be  read, 
placed  conspicuously  ftt  the  house  wherein 
such  business  Is  transacted,  and  also  by  a  no- 
tice published  for  two  weeks  In  a  newspaper 
(If  any)  printed  In  the  town  or  county  where- 
in the  same  is  transacted,  or  if  any  person 
transact  such  business  in  his  own  name  with- 
out such  addition,  all  the  property,  Bto<^ 
choaes  In  action,  acquired  or  used  In  such  bus- 
iness shall  as  to  the  creditors  of  sny  such 
person  be  liable  for  tbe  debts  of  such  person. 
This  section  dull  not  apply  to  a  person  trans- 
acting business  under  a  license  to  him  as  an 
auctioneer  or  commission  merchant."  There 
can  be  no  question  tbat  C.  L.  Morris,  In  tbe 
business  he  was  pursuing,  could  be  properly 
dassed  under  the  general  d«crIptlon  of  "trad- 
er." WelMter  defines  this  word  as  meaning 
**one  engaged  in  trade  or  commerce;  one  who 
makes  a  business  of  buyii«  and  selling,  or  of 
barter;  a  merchant"  The  agreed  statement 
of  facts  shows  that  he  carried  on  a  general 
mercantile  business,  and  that  the  property  lev- 
led  on  under  said  executions  belonged  to  said 
business,  and  was  part  of  tiie  stock  in  said 
tnislness.  We  must  therefore  hold  that  the 
circuit  court  erred  In  holding  that  the  prop- 
erty levied  on  was  not  subject  to  tiie  debts  of 
the  plaintiffs  In  error.  See  Hoge  t.  Turner 
(Ta.)  82  S.  B.  291. 

It  la  contended  by  counserfor  tbe  defend- 
ant in  error  that  the  record  does  not  show 
that  tile  amount  In  controversy  does  not  ex- 
ceed $100,  ezduslve  of  costs,  and  for  tiiat 
reason  this  court  cannot  take  jurisdiction  of 
tills  case.  Now,  the  real  question  Involved  In 
this  case  was  the  right  to  tiie  property  levied 
upon,  and  whether  It  was  subject  to  levy  and 
sale  under  the  executions  levied  thereon.  Tbe 
property  levied  on  consisted  of  1  bay  horse 
6  yean  old,  1  bay  horse  7  years  old,  1  bay 
mare  10  years  old,  1  buggy,  1  wagon  harness, 
2  ladles'  saddles,  8  men's  saddles,  1  open 
Franklin  stove,  1  set  buggy  harness,  2  cases 
boots,  and  2  chamber  sets.  The  executions  In 
the  hands  of  tbe  officer  aggregated  $267.00. 
TbB  sheriff.  In  performance  of  hla  duty,  Is  pre- 
sumed to  have  taken  enough  to  satisfy  his 
judgments,  and  common  experience  would 
teach  na  that  said  property  would  be  worth 
$100;  and,  In  addition  to  this,  we  have  the 
estimate  of  the  drcult  court  When  he  ap- 
pointed a  recover  to  take  charge  of  and  adl 


had  been  taken  to  show  the  value  of  the  pn^ 
erty,  we  would  have  had  to  rely  on  the  opin- 
ion of  men  at  last,  and  here  we  have  tbe  opin- 
ion of  the  sheriff  and  the  Judge,  botli  acting 
under  oath,  and  I  conclude  the  amount  in 
controveny  Is  saffldent  to  give  Jurisdiction. 

The  sole  question  In  the  case  la  whethv 
the  property  levied  on  under  the  atatemoit  ta 
facts  agreed  was  liable  to  levy  for  and  satis- 
faction of  tbe  debts  of  0.  L.  Horrla  under  tiie 
provisions  of  section  IS,  c.  100,  <3f  tbe  Code; 
and,  It  appearing  that  said  O.  L.  Bfonis  trans- 
acted his  business  as  a  trader,  with  tiie  addi- 
tion of  tiie  word  '*agent,"  without  cmnplying 
with  ttie  requirements  of  said  section,  my 
condualon  la  that  the  property  acquired  w 
used  by  him  In  said  business  was  liable  for 
his  debts,  and  the  court  erred  in  holding  that 
it  was  not  so  liable,  and  In  quaablns  the  exe- 
cutions levied  on  the  same  for  tiie  debts  <tf 
said  C  L.  Morris.  The  Judgment  complained 
<rt  Is  reversed,  and  the  cause  remanded. 


CUNNINGHAM  v.  GUNNIS^OHAM. 
(Snpreme  Oonrt  of  Appeals  of  Weat  Virginia. 

March  18,  1889.) 
Spboifio  FsRroBMANOB — AoioBBioin  or  AmwxK 

— -RXSCIBSION  OF  FaBOL  COHTKI.OT — Abaji- 
DONHHKT— WaITBB— EtIDBKOB. 

1.  If  an  answer  admits  an  oral  CMitract  for 
the  sale  of  land,  the  same,  or  substantially  the 

same,  as  that  alleged  in  a  bill,  and  the  statute 
of  frauda  is  not  relied  upon  as  a  defense,  no 
proof  of  the  contract  or  of  delivery  of  posset- 
sioD  under  It  Is  required,  and  no  writing  is  re- 
quired to  attest  the  contract 

2.  A  contract,  written  or  oral,  bir  the  sale  ot 
land.  ma7  be  orally  rescinded;  bat  mere  oral 
rescission  does  not  devest  the  party  of  his  es- 
tate, or  bar  him  of  spedSc  performance,  with- 
out destruction  of  tbe  written  contract,  or,  if 
oral,  snrrender  of  possession. 

3.  Oral  waiver  or  abandooment  of  an  oral 
contract  for  the  purchase  of  land  will,  in  eqaitjr. 
defeat  spedflc  performance  asked  by  the  pur- 
chaser, If  possession  be  sifrrendered  to  the 
vendor,  bot  not  otherwise. 

4.  An  oral  waiver  ot  a  contract  oral  or  writ- 
ten, to  defeat  specific  performance  sought  hj 
the  imrchasef,  mnit  be  clear,  positiTe,  and 
above  snspicion,  and,  l>esides,  cannot  be  proven 
hj  mere  loose,  casual  coDversations. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court  Weted  connty; 
B.  H.  Frew,  Judge. 

Bill  by  Thomas  M.  Cunningham  against 
Thomas  Cunningham.  Decree  tar  plaintiff. 
Defendant  appeals.  Affirmed. 

W.  S.  Wll^  and  B.  O.  E^er,  for  a^d- 
lant  Thos.  P.  Jacobs,  for  appeUee. 

BRANNON,  T.  This  la  a  chancery  suit  b 
the  drcult  court  of  Wetsel  county  by  Thomas 
M.  Cunningham  i^alnst  Thomas  Onxinlngiuun 
to  enforce  specific  pnformance  of  an  oral 
contract  for  the  sale  of  land,  in  ^rtiich  a  de 
cree  for  the  plaintiff  was  made,  from  which 
the  defendant  ^pealed.  .^^^^^^^k 
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raosel  for  defendant  argnes  the  case  as  U 
e  were  no  contract  of  sale,  on  the  Idea 

tbe  contract  aUe^  In  tbe  l)Ul  Is  not  the 
e  as  that  prorai  or  admitted  in  the  an> 
r.  The  bill  sets  oat  an  oral  contract,  and 
answer  admits  It,  and  does  not  re^  on 
statute  of  frauds  as  a  defrase,  and  there- 

theee  Is  no  need  of  proof  of  ^e  contract 
f  a  writing  to  show  It  Barrett  t.  Me- 
ter. 33  W.  Va.  788,  11  S.  B.  220;  9  XDnc. 
k  Frac.  713.  Of  coune,  the  contract  ad* 
3d  must  not  be  a  snbstantlally  different 
from  that  alleged  In  the  bill,  to  apply 
ftboTe  rote.  There  Is  no  audi  sabatantial 
rence  In  this  case.  The  bU  states  tbe 
of  tbe  land  on  certain  terms,  and  the  an- 
'  admits  It  aa  80  stated;  tbe  onlj  (OtttX' 

being  that  tbe  bill  aays  that  tbe  defend- 
waa,  within  a  reasonable  time,  to  make  a 

retaining  a  lien  for  deferred'  purcbaae 
ij,  while  the  answer,  admitting  tbe  sale 
Its  terms,  says  an  executory  contract  was 
3  made,  and  a  deed  on  paymrait  of  pur* 
i  money.  What  difference  to  elUier  party 
rbat  form  of  written  Instrument  the  sale 
to  be  Bhown?  A  deed  with  a  lien  was 
as  safe  to  the  vendor,  and  Important  to 
sendee,  as  conferring  at  once  legal  title, 
Ling  him  to  sell,  and  telling  the  world 

lien  rested  on  the  land,  and  avoldbig 
kocesslty  of  suit  to  get  a  deed  In  caae  of 
t  or  refusal  of  the  vendor  to  make  a 
The  land  Is  In  the  oil  region,  whore 
a  deed,  to  show  title,  would  be  material 
e  plaintiff,  and  Justify  him  in  Insisting 

It,  if  anch  was  the  contract  The  bu- 
nt question  Is  whether  there  was  a  con* 

or  not  and  Its  terms,  not  the  form  of 
ag  manifesting  It  Defendant  says,  also, 
tbe  contract  was  that  the  plaintiff  was 
0  cot  timber.  This  Is  not  stated  In  the 
bat  It  does  not  make  a  material  dUfer- 

as  equl^  would  enjoin  cotUng  timber, 
lier  so  agreed  or  not,  If  it  depreciated  the 
tr's  security  for  bis  money.  The  differ* 
In  tbe  contract  as  stated  In  bUl  and  an- 
being  Immaterial,  It  Is  no  bar  to  specific 
rmance.  Barrett  v.  McAllister,  mspm. 
3  plaintiff  took  possession  of  the  land, 
kdant  says  that  he  did  so  as  tenant,  not 
•  tbe  said  oral  contract  This  would 
tbe  question  whether  mere  remaining  In 
jslon  after  the  contract  could  be  conald- 
18  dellvei7  of  possession  required  by  eq- 
:o  make  an  oral  contract  good,  as  likely 
old  be;  but  this  question  does  not  arise. 
Be  tbe  contract  la  admitted,  and  the  stat- 
r  frauds  Is  not  rdled  upon,  and  neither 
tine,  nor  evidence  of  delivery  of  poraea- 
n  take  its  place,  is  required.  Besides^ 
ridence  of  i^lntlff  that  he  took  posses- 
TSt  under  the  contract  of  sale  conflicti 
that  of  the  defendant  that  possession 
Irst  taken  as  tenant  and  we  would  not 
le  the  circuit  court  under  tlda  head, 
itber  defense  Is  that  the  contract  was 
rescinded,  or,  I  should  rather  say, 
d,  renounced,  or  abandoned,  by  plain- 


tiff, as  there  surely  la  no  definite  contract  of 
resclssltm.  Counsel  for  the  plaintiff  takes  the 
position  that  a  contract  of  rescission,  or  a 
waiver  of  the' ale  ccmtract  la  not  valid  unless 
executed  a  surrender  of  posseaslon.  I 
think  this  is  so.  There  was  no  surrouler  of 
possession,  nor.  anything  further  than  mere 
words.  The  cwtract  vested  an  equitable  titie 
in  the  plaintiff,  and  he  could  not  devest  him- 
self of  it  by  men  word  of  month,  unaccom- 
panied by  tbe  surrender  of  possession,  any 
more  than  an  oral  sale  can  be  enforced  un- 
less accra^anled  by  ddivery  of  possession. 
There  is  no  doubt  but  that  an  executory  con- 
tract for  tbe  sale  of  land,  whether  written  or 
oral,  can  be  rescinded  or  waived,  in  equity, 
by  word  of  mouth.  If  possession  be  given  up, 
or  tbe  writing  be  destroyed,  but  not  without 
something  done  by  way  of  execution  of  the 
resclsidon  or  waiver.  Boggs  v.  Bodkin,  82 
W.  Va.  S66,  9  S.  B.  881;  Stialey  v.  Perdue, 
•as  W.  Ya.  375. 10  S.  B.  780;  Fry,  Spea  Perf. 
i  601;  Wat  Spec.  Perf.  Cent  |  386.  But 
such  verbal  resclsslott  or  waiver,  because  it  is 
merely  verbal,  must  be  clear,  positive,  and 
above  suspicion,  and  It  nmst  be  proven  not  by 
mere  loose  conversation.  *^?he  court  requires 
as  clear  evidence  of  tbe  waiver  as  of  the  ex- 
istence of  tbe  contract  Itself.  Abandonment 
of  a  contract,  according  to  tbe  law  of  this 
court  Is  a  contract  In  Itself."  And,  accord- 
tatgly,  "loose  conversation,  which  was  alleged 
as  a  waiver  of  a  contract  for  a  lease,  was  held 
not  to  amount  to  a  new  contract"  Fiy, 
Spec.  Perf.  g  60S;  Falls  v.  Carpenter,  28  Am. 
Dec.  B98.  "Declarations  of  a  vendee,  after 
entry  and  valuable  Improvements,  that  he 
would  throw  trp  bis  artlde,  and  hold  as  ten* 
ant  to  his  vendor,  his  poBsessIon  omtinufaig 
as  twfore,  are  insufficient  to  devest  his  inter- 
est" Bowser  v.  Cravener,  S6  Pa.  St  132. 
Just  so  is  this  case.  This  sale  was  made  in 
April.  1888;  and  plaintiff  took  possession, 
made  considerable  improvements,  cleared  10 
to  IS  acres  of  land,  and  paid  taxes,  and  was 
still  In  irasseeslon  when  he  brou^t  this  suit 
In  January,  1897.  The  waiver  alleged  was  In 
March,  1882.  Why  did  defendant  let  tbe 
plaintiff  remain  In  possession  five  yean,  pay- 
ing no  rent  U  there  was  such  waiver  or  re- 
scission? I'lalntiff  paid  ¥230  on  the  $1,000 
purchase  money.  The  parties  engaged  hi  a 
quarrel  or  disagrement  owing  to  the  defend- 
ant's forbidding  the  plaintiff  from  cutting 
timber,  and.  they  casually  meeting  at  a  lum- 
ber shanty,  ttie  defendant,  as  he  states  it 
wanting  mora  pay  on  the  land,  asked  plaintiff 
what  be  was  going  to  do  about  it  and  said 
that  they  tiad  better  fix  It  up,  and  had  better 
get  writings  drawn;  and  plaintiff  replied  that 
be  bad  no  fixing  to  do,  but  'was  going  to  give 
the  land  up,  as  Uie  defendant  would  not  let 
him  cut  tiUnbw,  and  the  defendant  consented. 
Th«e  ia  some  evidence  of  loose,  casual  deda- 
rathms  made  by  plaintiff  on  other  occasions 
to  third  parties  to  the  effect  that  the  defend- 
ant would  not  let  blm  cut  timber  to  help  him 
pay  for  tbe  land,  and  that  the  defendant, could 
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ox  wolrer,  and  can  onlr  go  In  corroborauon  ox 
the  defendant's  venlon  of  wbat  took  place  at 
the  lumber  staantr.  The  wltneBBBs  dUfor  ma- 
teriaUy  aa  to  tbe  worda  and  import  of  tliat 
conrersatlcm  at  tlie  lumber  atmnty,  ahowtnff 
liow  miaafe  It  la  to  go  opou  loose  conver' 
aatlons  In  grave  matters,  wlilcb  the  stat* 
ate  of  fraudfl  sought  to  have  put  In  written 
memoriaL  The  plalntUf  squarely  doUes  that 
he  said  he  would  give  up  the  land,  and  says 
that  when  asked  by  his  uncle,  the  defendant; 
what  be  was  going  to  do  about  paying,  re- 
plied that  he  would  do  nothing  more  till  a 
deed  was  executed.  The  evidence  la  material- 
ly confllctlve  as  to  the  declarations  of  plain* 
tiff  aa  to  abandonment  of  the  contract,  and, 
the  circuit  court  having  found  against  it,  we 
cannot  reverse  the  decree.  I  am,  howeva, 
:^ee  to  say,  uoAet  the  law  above  given,  tiiat 
tbiM  loose  conversation,  taken  even  as  the  de- 
fendant claims  i^  is  not  sufficient  to  cancti 
the  contract  and  destroy  defendant's  vested 
Interest  The  dedazatlona  wwe  likely  only 
angry  dedaratlona  when  the  plaintiff  vraa 
worried  and  excited  about  his  uncle's  refusal 
to  let  him  cut  timber,  even  If  we  take  them 
fw  the  most  they  are  wwth  under  tbe  de- 
fendant's statement  of  those  declarations. 
People  must  put  their  contracts  and  cancella- 
tions of  contracts  in  writing,  and  not  expect 
courts  to  act  on  loose  converaatlons,  relatpd 
differently  by  different  wltneasei^  especially 
where  the  tmrden  Is  him  who  pleads  that  a 
once  valid  contract  haa  been  annulled  by  a 
Bubaequent  agreemoit  or  waiver  to  show  the 
same  clearly. 

The  plaintiff  eq^alns  his  del^  of  payment 
by  the  defendantffl  neglect  to  make  a  deed. 
It  waa  the  duty  <a  defendant  to  execute  such 
deed.  COark  v.  Gordon,  85  W.  Va.  TS&,  14 
B.  B.  2SS.  Tbe  decree  required  the  d^md- 
ant  to  convey  tbe  land  on  paymoit  of  $V 
120.36.  the  amount  ni^ald  and  due  at  the  date 
of  tbe  decree,  and  a  reservation  of  Hen  to  se- 
cure what  waa  thereafter  to  become  due.  Be* 
gardlng  tiie  decree  aa  right,  we  affirm  it 


FIRST  NAT.  BANK  OF  BRADDOCK,  PA., 
V.  HTER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  18,  1899.) 

Judicial  8ixb  —  Pkophhtt  Aoqdibed  — Reshbvx- 
TiONS  IN  Decres — Bights  of  Pubohasbb. 

1.  In  a  suit  to  sell  land  for  Its  parcfaase  mon- 
ey, on  which  is  a  sawmtU  that  U  part  of  the 
freehold,  and  the  decree  to  sell  provides  that 
tne  sale  shall  not  Include  the  mill,  a  sale  of 
the  land  does  not  pass  the  mill  to  the  pnrchas* 
er. 

2.  A  court,  having  Jurisdiction  to  sell  land, 
reserres  from  sale  a  sawmill  thereon.  Though 
there  is  nothing  in  thp  record  to  warrant  toe 
reservation,  it  is  not  void,  but  voidable  only 
by  appeal,  and  cannot  be  collaterally  assailed. 

8,  A  purchaser  under  a  decree  fa  h^  to 


sale,  passes  no  title  to  such  property*  and  it 

void. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Braxton  county; 
W.  G.  Bennett,  Judge. 

Suit  by  the  First  National  Bank  of  Brad- 
dock,  Pa.,  against  J.  S.  Hyer  and  otbers.  De- 
cree for  defendants,  and  plaintiff  appeals. 
Affirmed. 

V.  B.  Archer,  for  appellant  W-  B.  Hay- 
mond  and  Bland  &  Bland,  for  appdlees. 

BRANNON,  J.  John  Adams  conveyed  to 
Reed  a  tract  of  land  in  Braxton  connty.  tak- 
ing notes  for  deferred  purchase  money.  J.  Su 
Hyer  became  assignee  ct  stune  ot  the  notes, 
and  the  First  National  Bank  of  Braddo^  of 
some  of  said  notes.  The  land  was  later  con- 
veyed to  the  Braxton  Lumber  ft  Coal  Com- 
pany, which  erected  a  aawmlll  apm  tiie  land. 
Smith,  Meyer  &  Schnier  sold  the  lomber  c.  m- 
pany  a  boiler,  engine,  and  oQier  artldea  ot 
machinery;  and  the  aame  made  up  tbe  said 
mill,  which  was  In  a  mUl  bouse  of  perman«at 
structure  on  tbe  pxmlses.  Smith,  Mey*>r  A 
Schnier  recorded  a  papa  called  "Notice  of  Res- 
ervation of  Title,"  claiming  to  rMorre  tlUe  to 
said  boiler,  etc.,  until  pundwse  money  there- 
for ahould  be  paid.  The  said  Braxton  Lumber 
ft  Goal  C<Hnpany  failed.  One  Mlles  flied  a 
laborer's  lien  as^Unat  said  mill,  and  brought 
stilt  in  equity  i^;ainst  said  lumber  and  coal 
company  to  enforce  the  said  lien  against  the 
said  mlU,  or,  rather.  Its  machinery;  and  Smith. 
Meyer  ft  Schnier  also  brought  a  chancery  suit 
claiming  a  Ilea  upon  tbe  machinery  in  saU 
mill  which  they  had  sold  said  company,  and 
to  which  they  claimed  to  have  reserved  title; 
seeking  by  tiielr  suit  to  sell  said  machinery 
fw  Its  purchase  money.  In  these  two  sulti 
a  receiver  was  appointed,  and  latw  Qiere  was 
a  decree  to  adl  tbe  machinery  for  lOletf  debt 
subject  to  tbe  claim  of  Smitli,  Meyer  &  Bdm!- 
er;  and  later  that  decree  waa  set  aside,  and 
the  said  machinery  waa  directed  to  be  sold 
absolutely,  and  not  subject  to  their  dalm. 
and  the  proceeds  to  be  hdd  and  dlsburwd 
under  the  direction  of  the  conrt,  aooffdlng  to 
the  rights  of  various  creditors  of  tbe  said 
lumber  and  coal  company.  RubL.  EoMegaid 
ft  Co.  Issued  an  execntlon  against  said  Inmber 
and  coal  company,  and  under  their  Judgment 
and  execution  claimed  a  Hen  uptm  saUd  mUL 
and,  as  defendants  in  the  suit  of  MDes.  they 
filed  an  answer  to  enforce  tbeir  lien,  and  con- 
testing the  validity  of  the  llm  against 
machinery  set  up  by  Smith,  Meyer  ft  Sdmler; 
and  there  was  a  decree  boUbv  they 
had  no  lien.  1.  S.  Hyer  brought  a  suit  to  en- 
force against  the  said  tract  of  land  Oie 
for  the  purchase  money  assigned  to  him,  and 
the  First  National  Bank  of  Biaddock,  by  pe- 
tition, became  a  party  to  thia  sul^  and  set 
IIP  a  daim  to  a  part  ot  the  purchase  nsoney 


tblB  BQJt  there  was  a  decree  sabjectlng  the 
land  to  sale  for  the  payment  of  the  moneys  go< 
ing  to  Hyer  and  the  bank,  aiul  in  thlB  decree 
Is  the  claiue  which  Is  the  sonrce  <tf  the  troo- 
Ide  in  this  cause,  reading,  "The  sale  aforesaid 
^lall  not  be  constmed  to  inclvde  the  mill  of 
the  Braxton  Lumber  ft  Coal  Company, 
tloned  In  flie  i^roceedlngs  In  Uils  cause."  The 
special  commissioner  sold  and  conveyed  the 
land  under  this  decree  to  the  said  bank,  not 
mentlimlng  the  reaeiratlon  of  the  mill  either 
in  his  notice  of  sale  or  deed  to  the  lunk.  The 
bank,  hearing  of  the  said  decree  in  the  suit 
of  MUes  and  the  anlt  of  Smith,  Meyer  ft 
Schnler  against  the  Braxton  Lumber  ft  Coal 
OiHiipany  to  sell  the  said  mill,  broui^it  this 
suit  against  all  tiie  parties  In  Interest,  for  the 
purpose  of  ■nnniifag  the  decree  in  the  case 
of  Hyer,  which  reserved  the  said  sawmill 
from  sale,  and  to  annul  flie  decree  In  the  suits 
of  Miles  and  Smith,  Meyer  ft  Schnler  against 
said  lumber  and  coal  company,  which  subject- 
ed the  min  to  sale,  and  to  enjoin  the  sale  of 
the  mill,  and  claiming  tiiat  It  (the  bank),  un- 
der Its  purchase  of  the  land,  acquh»d  title-  to 
not  only  the  land,  but  to  the  mill,  also,  and 
claiming  £bat  the  reservation  In  the  decree 
had  been  procured  throt^h  the  fraud  of  Smith, 
Meyer  ft  Schnler,  and  to  enjoin  the  sale  of  the 
min.  The  Injunction  was  granted.  A  demur- 
rer to  the  said  Injunctitm  bill  was  interposed, 
and  It  was  sustained,  and  the  Injunction  was 
dissolved,  and  upon  the  whole  case  the  bill 
was  dismissed,  and  the  bank  appeals. 

First,  If  the  dalm  of  Smith,  Meyer  &  Schnler 
to  retam  title  to  the  machinery  sold  by  them 
to  the  Braxton  Lumber  &  Coal  Company  had 
t>een  properly  presented  to  the  court,  it  Is 
likely  that  the  exception  found  in  the  decree 
would  have  been  proper,  since  machinery  al- 
ready under  mortgage  which  is  annexed  to 
the  brnhold,  which  freehold  was  already 
under  mortgage,  becomea  part  of  the  free- 
hold, and  therefore  subject  to  the  realty 
mortgage,  If  it  cannot  be  severed  without  ma- 
terial Injury  to  the  freehold;  yet,  if  it  can  he 
«o  severed,  the  owner  of  the  mortgage  on  the 
machinery,  or  the  purchaser  under  that  mort- 
gage,  may  remove  It  Hurxtbal's  Kz'x  v. 
UurxtharB  Heirs  (W.  Va.;  decided  Dec.  10, 
1898)  32  8.  E.  237;  Jones,  Chat  Mortg.  8 
132a.  But  It  la  not  necessary  to  so  decide. 
Certain  It  Is  that  that  exception  of  the  mill 
is  the  decree.  The  question  arose  In  my  miud, 
is  that  exception  null  and  void?  If  so,  the 
purchaser  would,  perhaps,  get  the  mill  with 
the  land.  If  the  court,  without  anything  In 
the  record  tp  Justly  it,  in  decreeing  land  un- 
der a  vendor's  Hen  should  except  a  house  or 
the  timber,  would  the  exception  be  void?  If 
so,  would  the  purchaser  get  the  house  or  tim- 
ber, or  get  only  what  he  bargained  for?  But, 
if  such  a  reservation  would  be  void,  still  It 
3oes  not  show  that  a  reservation  of  what  Is 
3Xily  a  fixture  would  he  void;  for  a  fixture  is 


was  the  sale  of  the  land,  with  these  fixtures 
upon  it  and  Qie  decree  severed  the  fixtures, 
and  that  was  embraced  within  the  scope  of 
tlia  subject;  and  this  exception  in  the  decree, 
absolving  the  mlU  from  liability  and  sale,  as 
I  Interpret  the  dause,  la  not  a  mere  nullity, 
but  an  irregularity,  at  most  and  binding  the 
bank  as  a  party  until  reversed.  The  bill  of 
the  tMJik  la  only  a  collateral  attach  upon 
It,  which  cannot  be  allowed  on  any  theory 
that  it  waa  error  to  insert  that  reserva- 
tion. It  can  be  changed  only  by  appeal 
or  bill  of  review,  and  then  «ily  U  the  bank 
waa  aggrieved  by  it  In  ite  debt  not  being 
paid  tarn  the  proceeds  of  sale.  As  pur- 
chaser It  could  not  reverse  it  for  that  cause. 
It  Is  like  a  danae  In  a  decree,  **wIthont  prej- 
udice,** which.  If  Improper,  can  only  be  cor- 
rected by  appeal.  Bodkin  v.  Arnold  (W.  Va.) 
80  8.  B.  IM;  2  Bla<^  Judgm.  f  721.  So  the 
bank  did  not  get  the  mactUnery  In  Its  pur- 
chase, because  It  waa  eevwed  by  the  force  of 
tlie  decree  flnim  tiie  fretiudd,  and  not  sold. 
Had  the  commissioner  expressly  sold  It  his 
sale  would  be  void,  as  a  sale  of  a  tract  of 
land  or  thing  not  decreed  to  be  Is  a  nul- 
lity. Ror.  Jnd.  Sales,  1 4S&.  **A  sale  without 
ordw  ot  conrt  is  not  a  mere  irregnlarityt  which 
must  be  objected  to  by  some  iKWieeding  In  the 
conrt  where  tiie  decree  ought  to  have  been 
sought  and  granted,  and  which,  If  not  so  ob- 
jected to.  Is  vratved  or  ratified.  It  Is  a  pro- 
ceeding vrlthout  any  legal  SI^lport.  A  con- 
veyance In  pursuance  of  It  has  no  force  wliat- 
ever.  It  may  be  shown  to  be  void  when  col- 
laterally attadced.  In  fact  no  attack,  col- 
lateral or  otherwise,  may  be  made."  Freeia. 
Jod.  Sales,  |  9.  "The  decree  of  tiie  chancel- 
br  must  be  construed  to  conform  to  the  sale 
prayed  for  In  the  petition,  and  a  sale  beyond 
that  Is  not  rendered  valid  by  final  ratifica- 
tion." Shrlver's  Lessee  v.  Lynn,  2  How.  43. 
More  so  where  the  decree  prohibits  the  sale 
of  the  particular  thhig,  as  In  this  case.  Con- 
firmation cures  voidable,  not  void,  sales.  If 
sale  is  void  "because  It  Induded  property  not 
described  In  the  decree  of  sale,  an  order  con- 
firming it  is  necessarily  Inoperative."  Freem. 
Jnd.  Sales,  S  44.  A  sale  of  a  parcel  of  land 
in  addition  to  that  described  In  the  decree,  is 
void.  Burhank  v.  Semmes,  99  U.  8.  ISa  Bs- 
tiU  V.  McCUntic's  Adm'r,  11  W.  Ta.  399,  does 
not  controvert  this  doctrine;  rather,  the  re- 
verse. It  holds  that  If  a  commissioner,  with- 
out authority,  sell  land,  the  court  should  set 
aside  the  sale,  at  the  request  of  any  party  in 
Interest  after  the  purchaser  Is  summoned; 
that  Is,  where  the  thing  Is  expressly  sold, 
which  Is  not  the  case  here.  The  question  here 
Is  whether  the  machinery  was  sold,  not  wheth- 
er a  sale  of  it  shall  be  set  aside.  The  fact 
that  tiie  commissioner  made  no  exception  In 
his  sale  notice  and  deed  does  not  fadp  tiie 
bank.  He  could  not  sell  what  he  was  not  au- 
thorized to  sell,  but  was  prohibited  from  sell- 


conierrea  oy  ic  tsvea  an  oraiiuuT  agenc  can- 
not do  an  act  not  authorized  by  bis  power  ot 
attorney.  Tbe  bank,  as  a  formal  party  to  the 
suit,  and  as  parcbaaer,  must  take  notice  of 
the  aotborlty  of  tbe  commissioner,  and  of 
what  was  In  tbe  decree,  as  a  purchaser  must 
know  what  Is  in  his  title  papers.  Hoback  r. 
MlUer.  44  W.  Va.  635,  20  S.  E.  1014;  WiUlam- 
son  r.  Jones,  43  W.  Ta.  563,  590,  27  S.  B). 
411.  On  the  day  of  the  sale,  and  before  con- 
firmation, the  president  of  the  bank  had  ac* 
tual  notice  by  Information  given  to  bim;  and 
be  bid  the  property  in,  or  allowed  confirmation 
of  the  sale,  without  objection  on  tbe  score  of 
this  reservation.  It  seems  to  me,  this  bars 
this  suit 

I  think  the  machinery  did  become  a  part 
of  the  realty,  except  as  to  Smith,  Meyer  & 
Schnler.  But  what  of  that?  The  bank  did 
not  buy  It  The  decree  had  severed  It  from 
the  freehold.  I^e  bill  charges  that  Smith, 
Meyer  &  Schnler  procured  the  reservation  In 
the  decree  by  fraud.  If  so,  still  the  bank  did 
not  buy  that  machinery.  Equity  will  avoid 
a  Judgment  or  decree  procured  by  fraud,  but 
It  is  not  shown  that  they  procured  this  reser^ 
vatlon  by  fraud.  Proof  fails  of  this  allega- 
tion; and  If,  on  demurrer,  it  were  taken  as 
true,  the  plaintiff  would  have  no  right  to  set 
the  decree  aside,  as  It  bad  no  title  to  the  ma- 
chinery. But  the  court  read  tbe  whole  record, 
and  it  appears  that  Smith,  Meyer  &  Schnler 
were  not  parties,  and  did  not  participate  In 
the  suit.  If  they  bad,  In  the  suit,  appeared 
and  asserted  their  claim,  that  would  not  be 
fraud,  since  It  would  be  only  tbe  case  of  a 
party  asserting  a  demand  In  open  court  under 
tbe  law  of  the  land;  and,  though  that  claim 
be  found  to  be  unsustainable  ultimately,  It  la 
no  fraud  to  assert  it  That  claim  was  per- 
haps good,  If  sustained  by  proof,  against  ev- 
erybody except  creditors  of  the  lumber  com- 
pany. But  In  fact  that  reservation  was  put 
Into  that  decree  at  the  suggestion  of  the  plaln- 
tlfC  in  that  case.  Hyer,  under  the  impres- 
sion that  the  claim  of  retention  by  Smith, 
Meyer  ft  Schnler  of  title  was  valid,  and  that 
firm  had  nothing  to  do  with  its  Insertion. 
So,  the  bank,  having  no  title  to  this  macUn- 
ery,  could  not  maintain  an  Injunction  to  stop 
its  sale  under  decree  In  tbe  suits  named,  and 
the  decree  dlssolvliv  It  and  dismissing  the 
bin  Is  affirmed. 


PARSONS  T.  HARROLD  et  al. 

(Supreme  Court  of  Appeals  of  West  Vlr^nla. 
March  25,  1899.) 

BoBBTT—RBLusa— Extension  ot  Dbbt— Cohbid- 

niTION  —  ENOWLBDOB    07    CrEDITOB  — 
MaKSBS  07  NOTB — PRBarHPTIONS. 

1.  The  defense  by  a  surety  that  he  has  been 
discharged  by  Indulgence  to  the  principal,  or 
by  a  surrender  of  a  security  for  the  debt  may 
be  made  In  a  court  of  law,  where  the  debt  u 


make  valid  a  contract  to  extend  paymeDt  of  a 
debt  so  as  to  discbaree  a  aorety.  bat  a  mere 
naked  anexecuted  agreement  to  pay  sach  in- 
terest will  not  discharge  a  sorety. 

3.  To  release  a  surety  by  indulgence  of  the 

Srincipal  or  by  snrrender  of  a  secarity  for  the 
ebt  the  creditor  must  know,  when  he  agree* 
to  indulge  or  surrenders  the  security,  that  the 
party  is  a  surety. 

4.  When  two  persons  make  a  note,  tbe  piima 
facie  presumption  is  that  they  are  both  prin- 
cipals, and  the  payee  may  so  treat  them,  nnless 
the  note,  or  the  parties,  or  the  circumstances, 
plainly  inform  the  payee  that  one  is  a  surety. 
The  surety  may  so  notify  the  payee,  and  then 
the  payee  must  have  regard  to  his  rights  as 
anch. 

6.  If  indulgence  be  granted  a  principal  debt- 
or, with  consent  of  the  surety,  or  if,  with 
knowledge  of  past  agreement  to  indulge,  the 
surety  promises  payment  such  indulgence  will 
not  release  him. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Cabell  county;  S.  & 
Doolittle,  Judge. 

Action  by  Warren  J.  Parsons  against  C.  B. 
Harrold  and  others.  Judgment  for  plaintiff, 
and  defendant  T.  W.  Peyton  and  others  bring 
error.  Affirmed. 

Campbell,  Holt  ft  Campbell,  for  plalntUIs  In 
error.  Williams,  Scott  &  Lovett  for  4eteaA- 
ant  in  error. 

BRA^ON,  J.  Parsons  brought  an  acdon 
before  a  justice  against  Harrold.  McOoUongfa. 
and  Peyton  upon  a  promissory  note  In  tevor 
of  Parsons,  signed  on  its  face  by  Harrold,  up- 
on which  Peyton  and  McCulloi^  indorsed 
their  names  before  Its  delivery,  tbua  giving 
Parsons  right  to  treat  than  all  as  joint  mak- 
ers. Tbe  case  went  by  appeal  to  the  drcoit 
court  of  C^ibell  county;  and  resulted  in  a  judg- 
ment against  all  the  defeiulaats,  and  Peyton 
and  McCnllongh  bring  tbe  case  to  this  court 

The  anaww  filed  before  tbe  justice  set  iv 
the  defense— First,  that  Ebrrold  was  prindptd 
debtor,  and  Peyton  and  McCnllont^  wly 
sureties,  and  that  Parsons,  wtthont  their  con- 
sent had  extended  Indulgence  to  Harrold; 
and,  second,  that  Parsons  had  waired  a  deed 
of  trust  upon  property  given  to  secnte  the 
note,  by  agreeing  to  allow  a  deed  of  trust 
to  be  made  to  a  building  association,  and 
subordinating  to  it  in  point  of  priority,  the 
tmst  given  for  the  note.  As  this  ease  Is  bas- 
ed on  an  unsealed  Instroment  the  dtfenses 
specified  can  be  made  In  a  court  of  law,  as 
shown  in  Glenn  v.  Moigan,  23  W.  Va.  467, 
by  Judge  Snyder.  If  It  were  a  sealed  instru- 
ment the  defense  could  not  be  made  at  law. 
Bank  v.  Parsons.  42  W.  Va.  137,  24  &  B.  SM 
(Syl.,  point  9).  After  maturity  of  tbe  note, 
the  creditor  agreed  with  Harrold  to  give  one 
year's  ludidgence  In  consideration  of  paymoit 
of  10  per  cent  Interest  In  advance,  whldi  was 
paid;  and  at  the  dose  of  tbe  second  year  Par- 
sons agreed  with  Harrold  for  another  year's 
Indulgence  on  the  same  terms,  paying,  how- 
ever, only  a  little  of  tbe  lnterest,-^>ot 
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b  as  one  year's  lavfol  Interest  It  seems 
}  law  that  payment  actually  made  In  ad- 
e  of  usurious  Interest,  under  a  contract 
ts  payment,  will  discharge  the  surety,  If 
oea  not  consent  to  It;  but  a  mere  na^ed, 
ecuted  promise  to  pay  such  usurious  In- 
it  would  not  do  so.    2  Brandt  Sur.  fi 

5  Rob.  Prac.  787.  So,  the  actual  pay- 
t  of  one  year's  Interest,  though  usury. 
Id  constitute  ground  for  the  release  of  the 
ty.  As  to  the  payment  of  less  than  legal 
est  In  advance  for  the  second  year,  as  the 
Is  that  payment  In  advance  of  lawful  in- 
)t  is  a  valid  contract,  and,  if  executed, 
s  the  creditor  from  suing,  that  would  re- 
)  the  Kuety;  and,  as  the  payment  of  a 

of  a  year's  lawful  Interest  in  advance 
to  tie  the  hands  of  the  creditor  from  suit 

0  the  period  to  which  such  payment  dis- 
ges  Interest,  that  partial  payment  would 
Lse  such  snrety.  Olenn  v.  Morgan,  23  W. 
167,  470;  6  Rob.  Prac.  787.  Therefore,  as 
evidence  shows  that  Peyton  and  McGul- 
h  were  sureties,  ttxQ  facts  Just  stated 
Id  exMwrate  them  from  liability.  If  It 

1  fixed  apon  Parsons  that  he  knew  that 
were  sureties;  for.  to  make  the  defense 

Qdulgence  to  the  principal  available  for 
release  of  a  surety,  it  must  appear  tliat 
creditor  knows  that  the  surety  is  only 
ly  when  he  makes  the  contract  of  In- 
■eaae.  Per  Judge  Snyder  in  Olenn  v. 
gan.  supra;  per  Justice  Oray  In  Insurance 
V.  Hanford,  143  V.  8. 191,  12  Sup.  Ot  437; 
randt,  Sur.  S  3TC;  2  Daniel,  Neg.  Inst.  ( 
.;  Long  V.  CampbeH,  37  W.  Va.  666,  17  S. 
.97.  Bnt  the  question  whether  Parsons 
w  fbat  Peyton  and  McCnllongh  were  sure- 
was  one  of  fact  before  the  Jnry  upon  errl- 
!e,  and,  to  dlschai^  thm  by  reason  ot 
Indulgence,  we  would  have  to  oppose  and 
rse  the  finding  of  the  jury.  Therefore  we 
lot  allow  the  defense  of  Indolgence. 
ext,  as  to  the  defense  of  the  waiver  of  tlie 
i  of  trust  Because  of  the  verdict  of  the 
finding  Hiat  Parsons  did  not  know  of 
suretyship,  we  hare  to  deny  this  defense 
^eyton.  It  Is  true  tiiat  the  rtfease  by  a 
itor  of  a  lien  or  bold  upon  prc^erty  of  a 
dpal  debtor,  constituting  a  substantial  se- 
:y  for  the  debt,  without  the  consent  of  the 
ty,  releases  the  surety.  Bank  v.  Parsons, 
7.  Va.  137,  24  S.  B.  S54  (Syl.,  point  8); 
45  W.  Va.  — ^,  32  8.  B.  271  (Syl.,  point  8). 
Parsons  not  knowing  of  the  suretyship, 
defense  does  not  apply,  any  more  than 
I  tbe  defense  of  Indulgence.  He  had  the 
t  to  regard  tliem  simply  ss  Joint  debtors, 
,  wblle  the  express  release  by  contract  of 
Joint  debtor  Is  the  rdease  of  an,  Uils  Is 
so  where  tiw  release  operates  upon  prin- 
ts equity  from  Indulgence  to  the  prin- 
1  debtor,  or  the  surrender  of  a  security  for 
debt  In  this  connection,  I  must  refer  to 
position  taken  in  tbe  abl«  brief  of  counsel 
Peyton  and  McOnllough,  based  on  their 
traction  of  tbe  case  of  Good  t.  Martin,  96 
3.  90;  In  which  an  Instruction  was  held 


proper  that  If  "defendant  wrote  his  name  up- 
on the  back  of  the  note  before  delivery  to  the 
payee,  and  that  he  did  not  then  make  any 
statement  of  his  intention  in  so  doing,  be  Is 
presumed  to  have  done  so  as  the  surety  of  the 
makers,  and  for  their  accommodation,  to  give 
them  credit  with  the  payee,  and  Is  liable  for 
the  payment  of  the  note."  From  this  counsel 
argue  that  If  two  facts  appear,  namely,  that 
the  defendant  wrote  bis  name  on  the  back 
of  the  note  before  delivery  to  the  payee,  and 
made  no  stetement  at  the  time  of  tbe  delivery,  ' 
the  presumption  Is  that  he  was  surety.  The 
court  did  not  mean  that  'The  opinion  does 
not  say  so.  It  meant  that  there  Is  a  presump- 
tion. In  case  of  silence,  that  he  was  a  Joint 
promisor,  either  as  principal  or  surety,  as  dis- 
tinguished from  guarantor  or  Indorser.  It  did 
not  mean  that  as  to  the  creditor  signature  and 
silence  created  the  presumption  that  a  party 
was  surety  and  not  principal.  That  would 
fly  In  the  fact  of  a  rolume  of  authority;  for 
when,  as  between  payee  and  maker,  It  comes 
to  tbe  question  whether  one  promisor  Is  surety 
for  another,  authorities  generally  show  that, 
when  parties  put  their  names  on  the  face  of  a 
note,  or  on  Its  back,  not  regularly  as  Indors* 
era,  before  delivery,  they  are  to  be  taken  sim- 
ply as  joint  promisors,  and  not  any  of  thetn 
as  sureties,  whatever  may  be  tbe  understand- 
ing between  themselves,  unless,  by  the  addi- 
tion of  the  word  "Surety"  to  a  name,  or  other- 
wise, the  paper  tdls  the  creditor  that  one  Is 
only  surety,  or  he  Is  expressly  Informed  of 
It,  or  It  is  clearly  shown  by  the  circumstances. 
The  great  question  Is,  not  whether  prima  fa- 
cie tbe  parties  are  all  principals,  but  whether 
any  oral  evidence  can  be  received  to  show 
that  one  of  the  parties  was  but  a  surety;  but, 
though  conflicting,  the  weight  of  authority  Is 
that  such  evidence  Is  admissible.  24  Am.  ft 
Eng.  Enc.  Law,  723;  Creigh  v.  Hedrick.  5  W. 
Va.  140;  Long  v.  Campbell,  87  W.  Va.  665, 17 
8.  B.  197;  2  Daniel,  Neg.  Inst  I  1832-1888; 
5  Rob.  Prac.  77S;  1  Brandt  Sur.  |  29.  The 
case  of  Good  v.  Martin,  supra.  Involved  the 
question  whether,  as  between  creditors  and 
debtors,  the  debtors  were  to  be  treated  as  orlg^ 
Inal  makers  or  In  dorse  rs,  while  we  have  fbe 
question  whether,  as  to  tbe  creditor,  a  party 
Is  a  prlndpal  or  surety.  I  think  the  cases  of 
Burton  v.  Hansford,  10  W.  Va.  470,  and  Long 
v.  Campbell,  87  W.  Va.  665,  17  B.  B  197,  and 
Miaing  Co.  T.  Watkins,  41  W.  Va.  787,  24  8. 
E.  612,  though  not  Just  on  this  point  contain 
principles  snstalnlng  the  views  above  eqness- 
ed. 

Next,  as  to  HcOulloivb.  The  same  may  be 
■aid  as  to  ignorance  of  Parsons  of  suretyship 
as  Is  said  above  as  to  Peyton.  In  fact  Par- 
sons gave  the  check  payable  to  McCullough, 
and  delivered  it  to  him.  And,  furthermore, 
fbere  was  evidence  before  the  jury  that  Me* 
Oullough  knew  of  the  first  year's  extenidon, 
and  said  to  Parsons,  "Let  It  run  another  year 
longer."  There  was  evidence  that  he  con- 
sented to  tbe  waiver  of  the  deed  of  trust  Hen. 
Wblle  there  Is  not  erldence  that  he  explicitly- 
Digitized  by  Google 


tnai  fear,  ana  sam  uat  ne  wouia  see  uarroia 
about  it  He  did  not  object,  and,  though  one 
extension  consented  to  does  not  warrant  a 
second  without  the  surety's  consent,  yet  if  the 
party  agrees  to  pay,  knowing  of  such  exten- 
sion, that  waives  the  release  which  would  oth- 
erwise flow  from  the  extension.  2i  Am.  & 
Eng.  Enc.  Law,  832.  Is  not  the  statement  by 
KfcGullough.  when  told  of  this  second  year's 
extension,  that  he  would  see  Harrold  about 
paying  the  Interest,  equivalent  to  an  agree- 
ment or  assent  to  continue  bound? 

I  should  add  that  $100  of  the  money  raised 
by  the  mortgage,  In  favor  of  which  the  waiver 
was  made,  was  applied  on  this  debt,  which 
was  a  consideration  for  McGullough's  consent 
to  It.  It  is  well  settled  that,  where  a  release 
of  lien  la  made  for  the  betterment  of  the  debt; 
it  does  not  distharge  the  surety.  Of  coarse^ 
that  f  100  did  not  Injure  the  surety,  and  as, 
crediting  that  $100,  there  would  be  a  dltCer- 
ence  of  only  $270  between  the  old  prior  mort- 
gage and  the  second  one,  in  favor  of  which  the 
waiver  was  made.  It  would  not  discharge  the 
debt,  but  would  only  go  to  its  discharge  pro 
tanto.  even  if  available  as  a  defense.  Brandt, 
Sur.  g  429;  24  Am.  &  Eng.  Enc.  Law,  853. 
But  I  do  not  think,  for  reasons  above  given, 
that  defense  available.  Furthermore,  it  does 
not  appear  that,  after  payment  of  that  mort- 
gage, the  property  will  not  be  sufficient  to  pay 
this  debt  Tbe  law  is  settled  that,  to  dis- 
charge a  surety  by  the  surrender  or  waivei 
of  a  Uen,  ttie  snretr  must  be  actually  injured. 

The  court  and  Jury  below  have  decided  that 
this  Just  debt  shall  be  paid  by  all  those  who 
contracted  to  pay  it,  and  we  do  not  see  any 
adequate  reason  why  we  should  reverse  this 
decision,  and  cause  the  loss  of  an  honest  debt 
to  its  owner.  Those  parties  agreed  to  pay  It, 
and.  If  they  demand  a  discharge  under  the 
law,  they  should  make  oat  a  very  clear  case. 

The  plaintiffs  In  error  complain  of  an  In- 
struction given  on  the  motion  of  the  plaintiff. 
Parsons,  to  the  effect  that  if,  when  the  note 
was  delivered  to  Parsons,  It  was  payable  to 
him,  and  was  signed  by  Harrold,  and  bad 
written  on  the  back  the  names  of  Peyton  and 
McCuIlough,  then  Parsons  was  entitled  to 
bold  them  as  Joint  makers;  and  It  Peyton  and 
McCnllough  signed  their  names  on  the  back 
of  the  note  at  tbe  time  it  was  made  as  se- 
curity for  the  maker,  and  for  his  accommoda- 
tion, to  give  him  credit  with  the  payee,  such 
proof  did  not  alter  the  right  of  the  payee  to 
hold  them  bound  as  original  promisors  or 
guarantors  or  Indorsers,  as  he  might  elect  It 
is  said  that  this  Instmction  Is  misleading,  and 
not  relevant  to  the  case,  or.  at  least  not  meet- 
ing it  and  that  it  should  have  been  modified 
so  as  to  Inform  the  Jury  what  they  should  do 
if  they  found  that  Parsons  had  given  exten- 
sions or  released  a  lien  without  the  consent  of 
the  sureties.  Clearly,  It  Is  relevant  and  per- 
tinent to  tbe  case,  because  It  tells  the  Jury 


unaer  jummg  uo.  v.  watfiima,  4J.  w.  va.  ib>. 
24  S.  E.  612.  As  to  the  point  that  it  did  d« 
advert  to  the  facts  or  evidence  tending  to  show 
the  effect  of  indulgence  or  release  of  a  Uen,  If 
the  instruction  were  what  Is  called  a  "blndl^ 
instruction."— that  Is,  one  which,  after  stat- 
ing certain  facts,  tells  the  Jury  that  If  those 
facts  exist,  the  Jury  must  find  In  a  certain 
way,— and  there  are  other  material  facts  bt- 
Tolved  In  the  evidence  Ignored  by  it.  then  tbs 
instruction  would  be  open  to  the  obJeetloD 
made  against  it;  but  it  does  not  do  this,  as  It 
simply  tells  the  Jury  the  l^al  effect  of  a  note, 
under  the  facts  stated  in  the  InstroctJon.  u 
one  of  the  elonents  of  the  case.  A  party  bas 
a  right  to  have  the  opinion  of  the  court  as  to 
the  law  upon  a  given  state  of  facts,  tboa^ 
tbey  do  not  cover  the  whole  ground  of  tbe 
case,  and  he  has  the  right  to  have  an  InstriK- 
don  in  bis  own  language,  If  dear,  inteOigfUe, 
and  properly  propounding  the  law.  If  tbe  de- 
fendants wanted  an  Instmction  as  to  flie  ef- 
fect of  Indulgence  or  surrender  of  Uen,— mst- 
ters  entirely  separate  from  the  l^al  effect  of 
the  note,— they  should  hare  asked  U.  Judg- 
ment affirmed. 


BLOZTON  St  al.  v.  McWHORTER.  Judge. 

et  al. 

(Supreme  Conrt  of  Appeals  of  West  Viixiiut. 

March  22,  1800.) 
MusioxpALiTiBa — Inoobpo RATION — lasm  ow  Cki- 

TITIOA.TB— PaOHIBtTIOIT. 

1.  Under  section  9.  c  47,  Code,  "upon  filing 
of  such  certificate  (of  the  r^snlt  of  the  vote  np- 
on  the  question  of  mcorporation]  and  niton  sai- 
Isfactory  proof  that  all  the  proviaiona  of  tbe 
foregoing  sections  of  this  chapter  have  beea 
complied  with,  the  circuit  court  shalL  by  an 
order  entered  of  record,  direct  the  clerk  of  the 
said  court  to  issue  a  certificate  of  the  incorpo- 
ration of  such  city,  town  or  vilage."  In  dedd- 
ing  upon  the  suffidency  of  sacti  proofs,  tbe 
court  was  ezercisiog  the  legitimate  powers  con- 
ferred upon  It  by  the  statute;  and,  haviog  ju- 
risdiction of  the  BQbject-mattCT.  iwofaibition  will 
not  lie. 

2.  And  in  entering  the  order  directing  tbe 
derk  of  said  court  to  Issue  a  certificate  of  th? 
Incorporation  of  sndi  dty,  town,  or  village,  aft- 
er deciding  upon  the  suffldency  of  said  proofs, 
the  court  was  performing  a  merely  ministerial 
duty,  as  it  had  no  discretion  after  beinc  satis- 
fied with  the  proofs,  and  prohibltl<m  will  not  lie. 

(Syllabus  by  the  Oonrt) 

Application  of  B.  J.  Bloxton  and  another  for 
a  writ  of  prohibition  against  J.  M.  McWhorter. 
Judge  of  the  circuit  court  and  others.  Denied. 

St  ClaJr  &  Walker  and  Brown,  Jackson  A 
Knight  for  petitioners.  C.  W.  Dillon  and 
Floumoy,  Price  &  Smith,  for  respondents. 

McWHORTBR,  J.  Application  was  made 
to  the  circuit  court  of  Fayette  Coun^  by  John 
Poteet  Stewart  Blake,  J.  S.  Boggess,  W.  W. 
Oarrettson,  and  N.  M.  Jenkln.  imder  the  pro- 
visions  of  chapter  47  of  the  Code,  for  the  la 


acres,  ana  a  p<^uiauon  or  wai.  un  me  isi 
day  of  March,  1^8,  an  order  was  made  by  the 
said  court  redting  that  Batlsfactory  proof  was 
made  that  aU  the  prorlslons  of  chapter  47  of 
the  Code  bad  been  compiled  with,  and  Incor^ 
poraUiig  the  said  territory;  deacrlbing  the 
same  as  appeared  by  the  report  of  the  Bor* 
reyor  made  and  filed  In  the  cue,  as  pre- 
MTlbed,  and  appointing  three  legal  voters  re- 
siding within  said  territory  to  act  as  commls- 
iloners  of  election  at  the  first  Section  to  be 
leld  In  said  town.  On  the  12th  day  of  March. 
[898,  R.  J.  Bloxton  and  J.  B.  Garrett,  resl- 
lents  and  voters  wtthln  the  boondarles  of  said 
own,  appeared  by  counsel,  and  objected  to 
he  court  authorizing  a  charter  to  be  Issaed 

0  said  town,  and  moved  the  court  to  set 
side  the  order  entered  <m  the  Ist  day  of 
iarch,  on  the  ground  that  the  snrvey  and 
aap  filed  with  the  application  were  not  In 
ompliance  with  the  statute  in  such  case  made 
nd  provided,  and  tendered  in  support  of  said 
lotion  the  affidavits  of  H.  L.  Tanslll  and 
'faomas  Nlchol,  which  were  filed;  and  the 
ppltcants,  by  their  counsel,  appeared  and 
bjected  to  said  motion,  which  motion,  being 
rgned,  was  overroled,  to  which  ruling  of  the 
}urt  said  Bloxton  and  Garrett,  by  their  at- 
)meys,  objected  and  excepted.  The  said 
lorton  and  Garrett  tmdered  their  petition 
•  tbla  court,  praying  a  writ  of  prohibition 
{ainst  J.  M.  McWhorter,  Judge  of  said  clr- 
lit  court,  and  the  said  applicants,  and  W.  E. 
arvey,  John  Poteet,  and  S.  B.  Wrlston,  the 
•mmissioners  so  appointed  to  hold  the  said 
■St  Section,  praying  that  all  of  said  defend- 
its,  except  McWhorter,  Judge  as  aforesaid, 

1  prohibited  and  restrained  from  holding 
ly  election  for  officers  of  said  pretended 
wn,  wblch  petition  was  verified  by  affidavit. 

rule  was  issued  requiring  said  defendants 

appear  and  show  cause  why  such  writ  of 
oblbltlon  should  not  Issue  as  prayed  for, 
d  prohibiting  and  restraldcg  said  deCend- 
■ts,  except  McWhorter,  Judge  as  aforesaid, 

prayed  for  In  the  said  petition,  until  the 
:tber  order  of  the  court.  On  the  1st  day  of 
ne  the  parties  appeared  by  their  attorneys, 
d  tlie  respondents  demurred  to  the  petition, 
d  moved  the  court  to  gunah  the  rule;  and 
>  case  was  fuUy  heard  upon  said  petition, 
}  said  motions  and  arguments  of  counsel, 
t  Is  Insisted  by  respondents  that  this  court 
;  no  jurisdiction,  because,  in  the  discharge 
its  duties  imposed  upon  it  in  rriatlon  to  the 
orporotlou  of  cities,  towns,  and  vin-iffcs. 

circuit  court  Is  acting  as  a  subordinate 
ncli  or  tribunal  of  the  l^slatare,  and  not 
tlie  Judicial  department  of  the  state  gov- 
meot,  and  therefore  Its  proceedings  In 
tx  matters  cannot  be  controlled  by  the  ju- 
'al  clei>artment.  Section  8  of  chapter  47 
vldes  for  the  return  of  the  election  of 
cli  notice  was  given  in  the  application  un- 

sectlon  6,  and  that  the  result  of  the  vote 


uiat,     upon  Uie  Uling  OI  hucu  veEUuunu:  nuu 

upon  satisfactory  proof  that  all  the  provisions 
of  the  foregoing  aectioos  of  this  chapter  have 
been  complied  with,  the  circuit  court  shaU, 
by  an  order  entered  of  record,  direct  the  derk 
of  the  said  court  to  Issue  a  certificate  of  the 
Inciwporatlon  of  such  city,  town  or  village,  In 
form  or  In  substance  as  follows:"  (giving  the 
form  of  the  certificate  of  Incorporation);  such 
section  closing  with,  "and  from  and  after  the 
date  of  such  certificate  the  territory  embraced 
within  the  boundary  mentioned  In  said  c^tif- 
Icate  shall  be  an  Incorporated  city,  town  or 
village,  by  the  name  specified  In  the  said  no- 
tice and  certificate."  In  re  Town  of  Union 
Mines,  39  W.  Va.  179,  19  S.  B.  398,  Syl.:  "(1) 
Chapter  47  of  the  Code,  In  relation  to  the  In- 
corporation of  cities,  towns,  and  villages,  In 
so  far  as  it  confers  on  the  circuit  court  func- 
tions in  thdr  nature  Judicial  and  administra- 
tive, although  In  furtherance  of  the  legisla- 
tive department  of  the  state  govemmMit,  Is 
constitutional  and  valid.  (2)  The  drcnlt  court. 
In  the  discharge  of  such  functions,  acts  as  a 
subordinate  branch  or  tribunal  of  the  legisla- 
tive, not  of  the  Jndtclal,  department,  and  Is 
not  subject  to  the  aK>ellate  Jurisdiction  of  the 
supreme  court  of  appeals  of  this  state."  And 
Judge  Dent  In  discussing  the  subject  In  that 
case,  says,  "The  drcnit  court  being  engageil 
In  the  dlBcborge  of  a  legislative  function  In 
aid  of  the  leglBlallve  department  of  the  state 
government,  the  petitioners  had  no  right  to 
appear  and  contest  the  issuance  of  the  certif- 
icate of  Incorporation  In  such  manner  as  to  be 
made  parties  litigant  In  a  Judicial  sense,  any 
more  than  before  a  committee  of  the  legisla- 
ture. •  •  •  This  court  could  with  as 
much  propriety,  and  with  equal  authority,  re- 
view the  Judicial  functions  exercised  by  the 
legislature  in  enacting  the  charter  of  a  city 
or  town  having  over  two  thousand  Inhabit- 
ants, as  to  review  the  proceedings  now  under 
consideration."  Section  1,  c.  110,  Code,  pro- 
vides that  "the  writ  of  prohibition  shall  lie 
as  a  matter  of  right,  In  all  cases  of  usurpation 
and  abuse  of  power,  when  the  Inferior  court 
has  not  Jurisdiction  of  the  snbject-mattor  In 
controversy,  or  having  such  Jurisdiction,  ex- 
ceeds its  legitimate  powers."  Had  the  drcult 
<»urt  Jurisdiction,  and,  if  so,  did  It  abuse  Its 
powers?  The  circuit  court  Is  given  a  special 
and  exclusive  Jurisdiction  In  the  matters  in 
question,  under  chapter  47  of  the  Oode,--part- 
ly  legislative  and  partly  Judicial  and  adminis- 
trative. Under  section  9,  "upon  the  fllli^  of 
such  certificate  and  upoa  satisfactory  proof 
that  all  the  provisions  of  the  foregoing  sec- 
tions of  this  chapter  have  been  complied  with 
the  circuit  court  diall  by  an  order  entered  of 
record  direct  the  clerk  of  said  court  to  Issue  a 
certificate  of  the  taicorporatlon  of  such  city, 
town  or  village."  etc.  The  action  complained 
of  Is  that  although  the  court  decided  the  proof 
was  satisfactory,  It  was  not  snffldent;  there- 


ciae;  anu,  wueiuer  u  aeciaes  iigui  iir  wrvug, 
It  iB  only  exerclBlDg  the  powers  conferred  upon 
It;  and  in  deciding  tbat  the  proofs  were  sat- 
isfactory the  coart  was  «erclslng  its  legiti- 
mate judicial  functions;  and,  having  jurisdic- 
tion of  the  subject-matter,  prohibition  will 
not  lie:  and  In  entering  the  order,  being  satis- 
fled  with  the  proof,  It  was  performing  merely 
a  ministerial  duty,  and  prohibition  will  not 
He.  Fleming  v.  Commissioners,  81  W.  Va. 
606,  8  S.  B.  267,  8yl.  point  4:  "Prohibition 
lies  only  In  case  of  the  unlawful  exercise  of 
Judicial  functions.  Acts  of  a  merely  minis- 
terial, administrative,  or  executive  character 
do  not  fall  within  its  province."  And  point  6: 
"Mere  errors  and  Irregularities  of  such  com- 
missionerB,  proceeding  within  their  jurisdic- 
tion, are  not  subject  to  prohibition."  Fetl- 
lioners  contend  that  the  certificate  of  Incor- 
poration is  void  because  of  alleged  defects  In 
tbe  proceeding.  It  appears  from  the  record 
that  the  proceedings  were  all  regular,  and  the 
court  judicially  passed  upon  the  proof  of  all 
things  done,  and  held  that  tbe  same  was  sat- 
isfactory to  the  court;  that  all  the  provisions 
of  chapter  47  had  been  compiled  with.  Peti- 
tioners say  that  while  tills  court  held  "in  Re 
Town  of  Union  Mines,  supra,  that  objectors  to 
incorporation  cannot  be  made  parties  litigant 
In  the  proceedings,  and  have  no  right  to  an 
appeal  or  other  ordinary  appellate  writ,  It 
has  in  the  same  case  indicated  that  ttie  action 
of  the  circuit  court  is  subject  to  the  supervi- 
sion of  this  court  by  mandamus  or  prohibition. 
And  we  see  no  reason  why  it  should  change 
the  opinion  thus  expressed."  The  opinion 
says:  "In  dlschargli^  tb^  functions  the 
circuit  court  does  not  act  under  the  judicial 
branch  of  the  government,  and  is  not  subject 
to  its  superrlaion,  except  by  mandamus  or 
prohibition.  In  a  proper  case,  but  acts  as  a 
part  of  the  legislative  branch  of  the  govern- 
ment nnder  the  express  authority  of  the  con- 
stitution, and  is  subject  to  Its  supervision  and 
control  only,  however,  by  Impeachment  or 
amendment  or  repeal  ot  the  law.  Hence  Its 
action  Id  discharging  these  legl^ative-Judldal 
fimctlons  cannot  be  tevlewed  by  this  court  by 
a  writ  of  error  or  other  ordinary  appellate 
writ,  notwithstanding  tb^  Judicial  charac- 
ter." That  is,  in  case  persons  desiring  to 
obtain  a  certificate  of  incorporation  of  proper 
territory  should  comply  fully  with  all  tbe  re- 
quirements of  the  statutes  for  the  purpose,  and 
make  application  in  due  form,  and  the  circuit 
court  should  arbitrarily  refuse  to  entertain 
snch  application,  mandamus  would  lie  to  com- 
pel action;  or,  on  tbe  other  hand,  if  the  court 
Bhonld  undertake  to  Incorporate  territory  in- 
cluded within  another  incorporated  ctty,  town, 
or  Tillage,  or  containing  a  resident  peculation 
of  leas  than  100,  or  containing  less  territory 
than  one^ourtb  of  one  square  mile  in  extent, 
aa  provided  by  statute,  it  would  probaMy  be 
"a  proper  caK"  tar  srDhibitl(»i.  Petltloittn 


xexas  LB  Bomewnai;  sunuor  u»  guru, — iwtmiv 
Ong  towns  and  villages,  howevM.  to  incor 
poratG  for  free-school  purposes  only.  Thii 
was  a  proceeding  by  Information  against  the 
trustees.  Id  tbe  nature  of  a  quo  warranto: 
and  Ughtfoot,  C.  J.,  in  his  opinion,  sav^^ 
"The  leading  question  raised  on  this  appeal 
is  this:   The  petition  of  the  cltiaseus  vho 
sought  the  Incorporation  of  Waskem  and  vi- 
cinity for  school  purposes  having  failed  to 
designate  the  boundaries  of  the  proposed  In- 
corporation, would  the  order  oi  the  county 
judge  designating  a  boundary,  and  an  electioo 
held  thereon,  be  a  compliance  with  tbe  star 
ute?"    In  the  case  at  bar  we  have  the  sam^ 
boundary  described  in  the  application,  the 
port  of  survey  of  the  surveyor,  and  also  in  the 
order  and  certificate  of  incorporation.  Thu 
several  cases  cited  by  petitioners  (State  v. 
Tucker,  48  Mo.  App.  531;   Town  of  Enta- 
prtse  V.  State,  29  Fla.  128, 10  Soutb.  740;  Purrh 
V.  State,  snprs)  are  all  proceedings  In  the 
nature  of  quo  warranto.   In  the  Flarida  Cast 
(Town  of  Hnterprlse  v.  State)  Syl.  point  G: 
"The  role  la  well  settled  that  no  collateral 
attacks  can  be  made  upon  the  existence  of  i 
corporation.   Such  bodies  derive  tbeir  being 
from  the  sovereign  will  of  the  people,  and,  so 
long  as  the  state  does  not  questioa  tbeir  ex- 
istence, It  cannot  be  controverted  in  a  col- 
lateral way  on  account  of  irregularities  and 
defects  In  their  organization."    Also,  in  tbe 
case  of  Howell  v.  Kinney,  99  Oa.  514,  27 
B.  204.  dted  by  petitioners,  where  the  change 
of  militia  lines  were  broi^ht  In  question  In  a 
collateral  proceeding.  Justice  Lumpkin,  in  his 
opinion,  says:   "It  has  frequently  been  held 
by  this  court  that  the  determhiation  by  ss 
ordinary,  or  board  of  county  commissioners, 
in  proceedings  to  change  militia  district  lines, 
cannot  be  directly  reviewed  by  certiorari  or 
otherwise.   While  we  are  not  In  the  least  de- 
gree disposed  to  call  In  question  the  correct- 
ness of  this  pn^KwIUon,  we  are  at  the  same 
time  quite  sure  that  It  la  wittahi  tbe  powtr 
of  the  superior  court  or  of  this  court  to  ile- 
clare  such  proceedings,  and  the  final  action 
taken  therein,  absolutely  void,  whenever  it 
becomes  apparent  that  there  was  no  law  ao- 
thorizing  the  same,  or  Is  manifest  that  no  at- 
tempt Is  made  to  conduct  them  In  confonnltr 
with  valid  existing  regulations  governing  such 
proceedings,  or  that  the  action  taken  was  In 
otter  disregard  thneof."  It  wlU  be  readily 
seen  that  tbe  case  at  bar  Is  whtrily  dlfTavnt 
Here  It  Is  only  claimed  that  the  court  erred 
in  granting  the  order  of  Incorporation  because 
the  description  of  the  boundaries  of 'the  ter- 
ritory  was  not  sufficient   The  court,  in  tbe 
exercise  of  Its  Jadlcial  functions,  solemnly 
decided  that  the  proof  was  sufficient.   And  tt 
was  acting  in  a  matter  In  which  It  nngops 
tionaUy  had  Jurisdiction  dlrectiy  under  tbe 
statute,  and  npou  questions  which  tbe  law  re- 
qnlred  It  to  pftu  iwon  Judicially;  and,  if  tb> 


tent  of  the  territory  Incorporated.  Tbls  quea- 
tloQ  ]a  fully  discussed  and  disposed  of  lu 
DaTit  T.  Town  of  Point  Pleasant,  82  W.  Va, 
288,  9  &  B.  228,  and  cases  there  cited.  Tbe 
writ  of  prohibition  is  refused,  and  tiie  petition 
dlBmlBMd. 


FISHBURNE  T.  BALDWIN  et  al. 
(Sniveme  Court  of  Appeals  of  West  Vlrglnis. 
March  18,  180d.) 
BuimoKS— Tauditt— JvBTioa  or  raa  Fbus— 

JUDeUNT. 

1.  A  Jndgment  of  a  justice,  which  Is  plainly 
Intendea  to  be  against  two  defendants  named  In 
the  heading  and  snmmona,  Is  not  iUTolld  for  the 
reason  that  the  word  "defendant"  is  used  in 
the  body  thereof  instead  of  the  word  "defend- 
ants." 

2.  The  fact  that  the  jastice  does  not  state  in 
80  many  words  on  hie  docliet  that  he  waited  one 
hour  for  the  appearance  of  the  defendants  does 
not  render  the  jndgment  invaUd.  The  state- 
meat  that  **the  defendant  not  appearing"  Is  a 
sufficient  compliance  with  section  179,  c.  00, 
Code. 

3.  The  judgment  of  a  justice  cannot  be  at* 
tacked  collaterally  for  mere  amradable  clerical 
omissions  not  in  any  wise  iuTalldatlng  the  Judg- 
ment, or  rendering  it  nncertaln  as  to  tim**.  par^ 
ties,  or  the  amount  thereof. 

(Syllabus  hf  the  Ooart.) 

Appeal  from  circuit  courts  Mercer  county; 
J.  M.  Saunders,  Judge. 

Suit  by  J.  R.  Fishbume,  epeclal  receiver, 
Against  Kate  A.  Baldwin  and  odiera.  Demur- 
rer to  tbe  bill  sustained,  and  plaintiff  appeals. 
Berersed. 

W.  W.  McOlaugberty,  for  appelant.  A.  W. 

Eleynolds,  for  appellees. 

DBNT,  J.  In  the  case  of  J.  R.  Flsbbume, 
pedal  receiver,  against  Kate  A.  Baldwin  and 
thers,  being  a  suit  iji  chancery  instituted  in 
be  circuit. court  of  Mercer  county  to  enforce 

jndgment  lien,  the  following  proceedings 
rere  had,  to  wit:  Tbe  bill  was  taken  for  con- 
>s9ed,  and  a  reference  was  had  to  a  commls- 
oner.  He  reported  that  the  plaintiff  had  no 
idsment,  and  thereupon  the  circuit  court  sus- 
ined  a  demurrer  to  the  bill  and  dismissed  It 
tie  record  of  the  judgment  exhibited  with  the 
U  is  as  follows: 

Sxblbit  Judgment.    J.  R.  Flsbburne,  Spd. 
Receiver,  Piff.,  against  D.  B.  Baldwin 
and  Kate  A.  Baldwin,  Defts. 
"Tills  day  summons  iseued  and  made  re- 
ma  ble  before  me  at  my  office  In  tbe  district 
Beaver  Pond,  at  Bluefleld,  Mercer  county, 
est  Virginia,  on  the  l&th  day  of  Dec«nber, 
at  9  o'clock  a.  m.,  and  placed  In  tbe 
a<3s  of  W.  W.  Thompson,  C.  M.  0.  Same 
^  tiie  plaintiff  filed  his  complaint,  amounting 
9120.82.   Given  under  my  band  this,  the 
ji    day  of  Dec  1896.   [Signed]   H.  E. 
>maJB.  J.  P." 


favor  of  the  plaintiff  against  the  defendan 
for  the  sum  of  f 120.82  and  $2.55  coat  Give 
under  my  hand  this,  the  19tb  day  of  Deeembr 
1896.   {Signed]   H.  E.  Thomas,  J.  P." 

The  objection  to  this  judgment  Is  that  1 
invalid  for  uncertainty,  for  the  reason  - 
the  word  "defendant*  Is  used  instead  ot 
fendants."  This  la  a  loere  clerical  and  or 
able  errw,  and  does  not  vitiate  the  Judg 

The  second  obJecticHi  Is  that  the  recor 
not  show  that  the  justice  waited  an  h'- 
fore  rendering  judgment  This  la  of  IT 
with  tiie  first;  and  both  are  unitenabli 
the  repeated  decisions  of  this  court  a 
of  other  states.  Moren  v.  Flre-GSa 
W.  Ya.  42.  28  S.  B.  728;  Davis  v.  T 
W.  Va.  191,  27  8.  B.  397;  Roach  v.  > 
Va.  767,  17  8.  E.  228. 

Judgments  at  Justices  are  not  11 
lateral  attack  for  such  mere  cleTlci> 
amendable  on  motion,  and  which 
the  validity  of  the  judgment 
Wade.  48  W.  Va.  283.  286,  27  S 
the  fwegolng  reasons  the  deer 
of  Is  reversed,  the  demurrer  tr 
ruled,  tbe  exception  to  the  cor 
port  sustained,  and  tbls  cause 
the  circuit  court;  to  be  furth 
according  to  the  rules  and  pr^ 


MILLER  V.  STATE  BOA 
TURE 

(Supreme  Court  of  Appei 
April  1, 

Mahdamds — EH»oaoB»aiin 

AOAJKST 

1.  A  mere  private  cc 

forced  by  mandamus. 

2.  As  the  state  canur 
other  judicial  process 
officers  or  boards  to  c 
executory  contract  b 
the  state.   Though  1 

fiarty,  snch  suit  is  a 
og  of  tbe  provision 
ing  suit  against  thr 
(SyllabuR  by  the 

Application  by 
mandamus  agalni 
ture.  Refused. 

Floumoy,  Pr 
Watts  ft  Asbb: 

BRANNON, 
tered  into  a 
tbe  state,  tta 
lie  printing, 
for  two  ye- 
The  state  1 
the  printir 
public  tw 
tract,  ref 
ing,  and 
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quaah  the  mandamus  nlBl,  which  motion  raises 
the  questions  of  law  on  which  the  case  turns. 
At  once  we  meet  the  question  whether  we 
can  compel  the  board  to  do  what  is  asked  of 
It  Miller's  right  grows  only  out  of  his  con- 
tract. Mandamus  does  not  He  to  enforce  con- 
tract rights  of  a  private  and  personal  nature. 
High,  S!rtr.  Rem.  S  25.  But,  as  courts  do 
by  mandamoa  compel  public  officers  to  per- 
form acts  purely  ministerial,  I  suppose,  where 
no  other  principle  prevents,  that,  If  a  person 
has  a  right  to  have  an  officer  perform  such 
act  for  bis  benefit  under  the  law,  the  fact 
that  It  grows  out  of  contract  would  make  no 
dUTerence.  It  Is  claimed  that  when  this  con- 
tract is  once  made  It  Is  the  duty  of  the  de- 
partments of  government  to  which  It  applies 
simply  to  execute  It,  and  tbey  have  no  dis- 
cretion in  the  matter,  and  the  duty  is  simply 
a  ministerial  one,  commanded  by  the  statute. 
I  shall  not  enter  that  wide  field  of  Intricate 
law  as  to  how  far  the  courts  can  control  the 
administration  and  functions  of  the  executive 
department;  but,  treating  the  action  which 
we  are  asked  to  compel  the  board  to  do  as 
purely  ministerial,  and  not  discretionary  with 
It,  I  shall  inquire  whether  this  court  can 
compel  that  action  by  mandamus.  In  Rail- 
way Co.  V.  Miller,  19  W.  Va.  408,  It  is  held 
that,  although  the  state  cannot  be  sued,,  yet 
an  Injunction  will  lie  against  the  auditor  to 
restrain  blm  from  the  performance  of  ^  mere 
ministerial  duty,  and  the  opinion  states  that 
the  right  to  sue  a  state  officer,  when  the  state 
cannot  be  sued,  either  to  require  or  inhibit 
the  performance  of  a  mere  ministerial  duty, 
has  been  repeatedly  held.  That  case  was  to 
enjoin  the  auditor  ^m  taxing  a  railroad  com- 
pany In  disregard  of  an  exemption  claimed 
by  It.  It  can  afford  no  precedent  for  this 
case.  This  case  Is  the  enforcement  of  a  con- 
tract against  the  stat&  The  general  law  Is 
that  a  state  cannot  be  sued  without  its  con- 
sent. Const  art  6,  |  35,  provides  that  "the 
state  of  West  Virginia  shall  never  be  made  a 
defendant  In  any  court  of  law  or  equity." 
The  question  then  arises,  Is  this  a  suit  against 
the  state?  It  Is  not.  In  name,  a  party,  and 
Chief  Justice  Marshall  once  laid  down  that 
In  order  to  say  that  a  suit  Is  against  a  state, 
it  must  be  a  party  to  the  record  In  namew 
Osborn  v.  Bank,  9  Wheat.  738.  857.  But  the 
supreme  court  has,  as  I  think  properly,  over- 
ruled that  position.  The  state  acts  only  by 
(Acers,  and  where  the  action  against  them  Is 
based  on  no  personal  Interest,  but  only  be- 
cause officers,  and  the  liability  falls,  not  on 
tuem,  but  the  state,  the  state  Is  the  real  par- 
ty. The  federal  constitution  prohibits  a  suit 
in  a  federal  court  against  a  state  by  a  citizen 
of  another  state  or  country,  and  thus  the 
question  has  arisen  In  the  supreme  court  as 
to  when  a  suit  is  against  a  state,  and  it  has 
been  beld  that  whether  a  state  is  the  actual 


not  in  every  case  by  reference  to  the  nnm^nai 
parties  to  the  record.  In  oido'  to  secure  the 
manifest  purpose  of  the  constitutional  exemp- 
tion guarantied  by  the  eleventh  amendment^ 
It  should  be  Interpreted,  not  literally  and  too 
narrowly,  but  with  the  breadth  and  larceneo 
necessary  to  enable  it  to  accompli^  its  pur- 
pose; and  must  be  held  to  cover,  not  only 
suits  brought  against  a  state  by  name,  but 
those  against  its  officers,  agents,  and  repre- 
sentatives, where  the  state,  though  not  nam- 
ed, Is  the  real  party  against  which  tbe  r^ef 
Is  asked  and  Judgment  will  operate.  If  a  bill 
In  equity  be  brought  against  the  offlcera  and 
agents  of  the  state,  the  nominal  defendant 
having  no  perscmal  Interest  In  the  subject- 
matter  of  the  suit,  and  defending  only  as  rep- 
resenting tbe  state,  and  tbe  relief  prayed  for  Is 
a  decree  that  the  defendants  may  be  ordered  to 
do  and  perform  certain  acts,  which,  when 
done,  will  constitute  a  performance  of  an  al- 
leged contract  of  the  state,  It  Is  a  suit  against 
the  state  for  the  specific  performance  of  the 
contract  within  the  terms  of  the  elerentb 
amendment  though  the  state  may  not  be 
named  as  a  defendant;  and,  conversely,  a  bill 
for  an  Injunction  against  such  officers  and 
agents,  to  restrain  and  enjoin  them  from  acts 
wlilch  they  threaten  to  do.  In  pursuance  of  a 
statute  of  the  state.  In  Its  name  for  Ita  use. 
and  which,  If  done,  would  cooeUtute  a  breach 
on  tbe  part  of  the  state  of  alleged  contract 
between  It  and  complainants,  Is  in  like  maa- 
ner  a  suit  against  the  state  within  tbe  mean- 
ing of  that  amendment  although  the  state 
may  not  be  named  as  a  party  defendant  In 
re  Ayers,  12S  U.  S.  443,  8  Sup.  Ot  161.  Ha- 
good  V.  Southern,  117  U.  a  52,  6  Sup.  Ct  eOS, 
asserts  tbe  same  principle.  I  have  recently 
observed  that  the  case  of  Fltts  v.  McGhee. 
172  n.  8.  518,  18  Sup.  Ct  260.  reiterates  this 
doctrine,  and  contains  a  fuU  discussion  of  It 
In  Publishing  Co.  v.  Larrabee,  78  Iowa,  9T, 
42  N.  W.  603,  mandamus  was  asked  against 
the  executive  council  to  compel  It  to  enter  ' 
Into  a  contract  for  printing  pursuant  to  an 
accepted  bid,  and  to  enjoin  It  from  making  a 
contract  with  another,  and  It  was  held  that 
"though  the  state  Is  not  nominally  a  party.  It 
Is  the  real  defendant,  and  such  an  action 
cannot  be  maintained  against  It  without  Its 
consent"  Same  principle  in  Board  v.  Gannt 
76  Va.  455.  In  People  v.  Dulaney,  96  IlL  503. 
the  commissioners  of  tbe  penitentiary  made  a 
contract  with  a  party  to  furnish  convicte  for 
labor,  and  the  supreme  court  refused  a  man- 
damus to  com[>el  the  commlsalonera  to  fur- 
nish them,  for  the  reason,  among  others,  that 
the  constitution,  like  ours,  provided  that  the 
state  "shall  never  be  made  &  dtfendant  la 
any  court  of  law  or  equity,  and  prohibits  this 
court  from  enforcing  a  contract  made  by  the 
commissioners  for  convict  labor  by  manda- 
mus as  its  effect  would  be  to  give  aa  actloo 
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ist  tbe  state."   "State  offlcen  cannot  be 
•  respondents  in  a  petition  for  mandamm 
e  effect  will  be  to  make  tbe  proceeding 
It  against  tbe  state  In  a  case  wbere  tbe 
cannot  be  laed."   13  Bnc  PI.  &  Prac. 
Tbe  board  of  asrtcultnre  is  a  "depart- 
:  of  the  state  goTemment,"  in  tbe  lan- 
;c  of  section  8.  c.  33,  Acts  1895.   Its  man- 
are  state  officers.  Tbe7  bare  no  per- 
1  Interest  In  tbls  matter.  Tbe  board  and 
aembers  are  parties  0QI7  as  representing 
state.   What  th^  may  be  compelled  to 
n\l  operate  only  against  tbe  state.  Miller 
1I7  is  eatoKiDg  a  private  contract  witb 
state  by  compelling  one  of  its  ^rencies  to 
Drm  it.  So  far  as  it  lies  wltb  that  board 
erform  that  contract,  it  alone  can  do  so; 
contract  cannot  otherwise  be  perfonued; 
it  therefore  follows  that  tbe  suit  Is  purely 
lit  against  the  state  to  enforce  Its  eiecu- 
contract,  and  the  constitution  says  It 
I  not  be  aned,  eren  if  the  legtslatiure  were 
3Dsent.  A  contract  with  the  state  is  with- 
legal  sanction,  as  It  cannot  be  enforced 
j  uncial  action.  The  only  remedy  Is  1^ 
to  the  <^cas  charged  with  its  execu- 
>  and,  when  ezeented.  to  tbe  l^lfllature 
pay.   If  the  goremor,  auditor,  or  snper- 
ndent  of  schools  were  to  refuse  to  execute 
contract,  could  we  compel  them?  I  think 
Neither  coold  we  compel  tbls  board, 
cannot  compel  the  state  officers  to  carry 
an  executory  contract    It  rests  with 
m.    Mandamus  refused. 


MURDOCH  T.  BAKBR  et  al. 

preme  Court  of  Appeals  of  West  Ylrginla. 
March  22,  1899.) 

■DDULBNT  CONTBTANCaa— PURCHABBBS— Nonoa 
— EtIDSMOK— HOSBAND  ASD  WiFB. 

.  Where  It  dearly  appears,*  in  a  chancery 
Be  brought  by  a  creditor  to  set  aride  a  deed 
le  by  Ilia  debtor  tor  all  of  his  property,  that 
h  debtor,  for  the  purpose  of  escaping  iuch 
lltor,  conTeys  all  of  his  real  and  personal  es- 
>  to  a  purchaser,  even  for  value,  who  has 
-wledge  of  the  creditor's  pursuit,  and  is  ald- 

the  debtor  to  escape  the  same,  such  par- 
ser will  be  held  to  have  participated  In  the 
iidulent  purpose  of  his  grantor,  and  his  con- 
ance  will  be  avoided  as  to  such  creditor. 
.  A  creditor  cannot  purchase  the  goods  of 
debtor  at  a  price  in  excess  of  his  debt,  wliea 
knows  that  the  excess  so  paid  such  debtor 
ly  the  latter  to  be  placed  beyond  the  reach 
his  other  creditors.  Such  purchaser  ts  a 
ticipant  in  the  fraud  of  his  debtor,  whether 

parpose  t>e  to  aid  him  or  not. 
.  Where  the  circumstances  connected  with 
iouTeyance.  fraudulent  as  to  the  grantor, 
inly  establish  the  complicity  of  the  grantee 
the  fraudulent  intent,  it  is  not  necesary  to 
w  by  direct  and  poaltWe  proof  notice  to 

grantee  of  such  intent. 
.  Where  a  lot  is  conveyed  to  a  husband  and 
e.  and  in  a  suit  to  subject  the  land  the  bill 
rces  that  she  paid  no  money  for  the  proper- 

the  burden  in  on  her  to  show  that  she  paid 

it.  and,  in  the  atMence  of  proof,  the  pre- 
iption  is  that  her  husband  furnished  the 
ins  of  payment, 
iyllabus  by  the  Court.) 

32S.E.-fM 


Appeal  from  circuit  court,  Miugo  county; 
G.  S.  Doollttle,  Judge. 

Bill  by  J.  N.  Murdoch  against  £11  Baker  and 
others.  A  decree  was  rendered,  from  which 
complainant  appeals.  Reversed. 

Prlchard  &  Jones  and  Merrick  &  Smith,  for 
appellant  H.  K.  Shmnate,  for  appellees. 

ENUUSH,  J.  On  the  12th  day  of  Joly, 
J.  N.  Murdoch  filed  his  bill  In  the  Mingo 

I  county  against  Eli  Baker,  Hally  Baker,  J.  L. 
Wcinstein,  Moses  Welnstein,  and  the  Hunt- 
ington Brewing  Company,  a  corporation,  al- 
leging that  he  was  a  wholesale  druggist  In 

i  Parkersburg,  and  that  prior  to  the  12th  of 
March,  1S95,  as  such  druggist  be  sold  to  tbe 
defendant  Eli  Baker  cataln  goods  and  mer- 
chandise, and  since  then  other  goods,  and  that 
on  the  Ist  of  May.  1895,  BII  Baker  executed 

I  to  plaintiff  his  negotiable  promissory  note 

I  for  $183.20,  payable,  60  days  after  date,  at 
the  Williamson  Bank,  for  tbe  amount  due 
for  goods  sold  to  said  Baker  previous  to 
March  6.  1805.  which  note  was  presented  for 
payment  [payment  refused,  and  was  protest- 
ed for  nonpaym«it;  that  after  the  6th  of 
March.  189S,  plaUitlff  sold  to  said  Baker  other 
goods  to  the  amount  of  $246.35.  an  account  of 
which  was  exhibited  wltb  bis  bill.  These  va- 
rious bills  became  due  and  payable  60  days 
after  date,  and  bore  interest  from  maturity, 
but  that  neither  note  nor  account  lias  been 
paid  to  bim  by  said  Baker  or  any  other  per- 
son. Tbe  plaintiff  further  alleged  that  Allen 
Ferrill  and  Rebekah  R.  FerrlU,  on  March  12, 
18^,  conveyed  to  Eli  Baker  and  ECally  Baker, 
his  wife,  a  certain  lot  for  the  consideration  of 
$125,  as  expressed  in  said  deed,— the  lot  known 
as  "No.  15"  in  the  town  of  lliacker,— and 
about  that  time  said  Eli  Baker  erected  on  said 
lot  a  hotel,  and  the  pun^se  money  for  the  lot 
and  tbe  cost  of  building  said  hotel  was  borne 
and  paid  for  by  EH  Baker;  that  about  tbe  1st 
of  May,  1895,  the  defendant  Moses  Welnstein 
became  interested  in  the  saloon  conducted  on 
tbe  premises;  that  the  money  used  In  con- 
ducting the  saloon  as  well  as  the  hotel  was 
furnished  solely  by  said  Eli  Baker;  that  on  the 
22d  of  June,  1895,  a  deed  from  Eli  Baker  and 
Hally  Baker,  bis  wife,  to  the  defendant  J.  L. 
Welnstein  was  admitted  to  record  in  the  clerk's 
office  of  Mingo  county  court  which  deed 
bears  date  June  1. 1895,  conveying  said  house 
and  lot,  together  with  the  personal  property 
about  said  hotel,  ttie  consideration  named  be- 
ing $800  cash  In  hand  paid.  The  plaintiff, 
however,  charges  that  in  fact  there  was  no 
consideration  paid  for  said  property,  and  that 
said  deed  was  made  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  the  creditors  of 
Baker,  especially  tbe  plaintiff.  It  Is  also  al- 
leged that,  if  there  was  any  consideration 
passed  from  Welnstein  to  EU  Baker,  It  was 
the  canceling  of  a  pre-existing  debt  due  Weln- 
stdn  by  Baker,  and,  if  such  Indebtedness  ex- 
isted, the  deed  (grated  as  a  general  assign- 
ment for  the  benefit  of  aU  of  said  Ell  Baker's 
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of  March  12,  188&,  was  made  to  s&ld  Baker 
and  bis  wife,  yet  In  fact  said  Hall;  Baker  put 
DO  money  Into  said  property,  and,  so  far  as 
her  interest  on  said  property  under  said  deed 
Is  concerned,  the  same  was  a  voluntary  con- 
veyance, and  is  void  as  to  the  creditors  of  Ell 
Baker,  and  especially  the  plaintiff;  that  a 
large  portion  of  plaintiff's  claim  was  con- 
tracted prior  to  the  execution  of  said  deed  of 
March  12,  1805;  that  the  Huntington  Brew- 
ing Company  is  a  creditor  of  said  Baker  In 
the  sum  of  about  $105;  that  the  note  above  re- 
ferred to  came  due  on  July  3,  189&,  and  that 
on  the  2d  of  July  said  Baker  wrote  to  plain- 
tiff from  Thncker,  stating  that  he  was  not  able 
to  meet  the  note  when  due,  and  asking  for 
further  indulgence,— a  copy  of  which  letter  Is 
exhibited;  that  at  the  time  this  letter  was  writ- 
ten said  Baker  was  preparing  to  leave  the 
state;  tbat  he  has  sloce  absconded,  and  his 
present  whereabouts  are  unknown.  PlalutlfC 
therefore  prays  that  said  deed  dated  July  1, 
ISfKi,  from  Ell  Baker  and  Hally  Baker  to  J. 
L.  Welnstein  be  declared  null  and  void,  can- 
celed, and  set  aside  as  being  made  to  binder, 
delay,  and  defraud  tbe  creditors  of  Baker,  and 
(^specially  tbe  plalntlfit;  that  the  deed  of 
March  12th,  executed  by  Allen  Ferrlll  and  Re- 
bekah  B.  Ferrlll.  in  so  far  as  It  conveys  one- 
half  Interest  to  Hally  Baker  be  declared  a 
voluntary  conve^uee  to  her;  that  her  Inter- 
est In  said  deed  be  held  liable  for  the  debts  of 
said  Ell  Baker;  that  said  property  be  sold, 
and  the  proceeds  applied  to  tbe  debts  of  Ell 
Baker,  and  especially  to  plaintiff;  that  a  re- 
ceiver be  appointed  to  take  charge  of  the  per- 
sonal property  mentioned  In  said  deed  of  June 
1,  IS^l,  and  dispose  of  same  under  the  order 
of  the  court;  and  that  an  Injunction  be  award- 
ed to  restrain  said  Welnstein  from  conveying, 
incumbering,  or  In  any  wise  disposing  of  said 
bouse  and  lot;  and  for  general  relief.  On 
September  10,  1895,  the  Blue  Grass  Liquor 
Company,  a  corporation,  filed  its  petition  Id 
the  cause,  claiming  to  be  a  creditor  of  said 
£11  Baker  to  -the  amount  of  $GA.01  for  goods, 
etc.,  sold  to  blm,  joined  in  the  allegation  of 
the  bill  as  to  tbe  deed  from  Baker  and  wife  to 
Welnstein  being  fraudulent  and  voluntary, 
and  prayed  to  be  made  a  party,  and  allowed  to 
share  In  the  costs  of  the  suit,  that  Its  debt  be 
declared  a  lien  on  said  property,  and  tbe  prop- 
erty sold  to  discbarge  the  liens  thereon.  On 
September  19,  1895,  said  Welnstein  filed  Ms 
demurrer  to  plalntlfTs  bill,  and  the  same  was 
set  down  for  argument,  and  tendered  bis  sep- 
arate answer,  to  which  plaintiff  replied  gen- 
erally. The  defendant,  by  his  answer,  put  in 
ls5ue  the  material  allegations  of  the  bill,  and 
claims  that  $800  was  tbe  true  consideration 
paid  for  Bald  property;  that  at  the  time  of  the 
purchase  the  sum  of  $182  was  due  blm  from 
Ell  Baker  and  Hally  Baker  upon  a  Joint  note 
executed  to  him  by  them;  tbat  Elt  Baker  at 
Chat  time  owed  blm  9S3.SO  for  borrowed  mon- 


$200,  which  he  paid  to  him  a  short  time  be- 
fore the  purdiftse  of  said  proper^;   tliat  be 
also  paid  to  the  Pabst  Brewing  Company,  as 
part  of  tbe  consideration  for  said  lot,  $100; 
ahn  to  heou  Sterabetiger  $67,  for  tbe  same  par- 
pose;  and  at  the  time  of  said  purofaase  he  pssld 
to  defendants  Eli  Baker  and  wife  the  sum  of 
$2^  cash,— making  a  total  of  $817.SO,  the  $17.- 
SO  excess  of  the  consideration  being  for  some- 
Alngles  and  brtdc  which  he  was  to  get  from 
them.    On  tbe  14tb  of  Jannary,  1S96,  the 
cause  was  referred  to  a  commissioner  to  as- 
certain and  report:   (1)  Tbe  debts  of  the  d^ 
fendant  EM  Baker,  thetr  dates  and  amotmt^. 
to  whom  doe,  and  tbe  Interest  tbereon.  '2> 
What  property  the  defendant  J.  L.  WdJUtpin 
received  fnun  said  Baker,  the  considenitktD 
paid  therefor,  and  the  valne  thereof.  (3)  What 
property  said  Ell  Baker  now  owns,  and  the 
valae  thereof.    (4)  Any  other  matters  whlL-b 
be  might  deem  pertinent,  or  might  be  re- 
qvested  by  any  party  interested.  Sul>seqaent- 
ly  the  same  commissioner  was  directed  to  as- 
certain and  report  what  interest  Hally  Baker 
had  In  the  property  conveyed  by  tbe  defend- 
ant EII  Baker  and  Hally  Baker  to  said  Wefn- 
Btein  by  deed  dated  June  1,  1896;  second,  the 
valoe  of  the  pn^perty  conveyed  by  said  deed: 
and,  third,  as  to  whether  the  defendaat  HI 
Bafaer,  at  the  time  of  the  execution  of  said 
deed,  was  insolvent    The  commissioner,  in 
pursuance  of  said  decree,  made  bis  report, 
which  was  excepted  to  by  said  Welnstein,  the 
exceptions  sustained  on  May  21, 1S97,  and  the 
cause  referred  to  another  commtaiioKer,  with 
the  sanoe  instructions  and  requirameuts  un- 
der which  the  first  commls^oaer  acted.  Dep- 
ositions were  taken  by  both  of  said  commis- 
sioners, and  said  second  oommlsaloner  re- 
ported the  debts  of  said  £11  Baker,  wttta  in- 
terest to  Septenber  13,  1897,  to  be  as  ftollows: 
To  tbe  Blue  Orass  Liquor  Company,  ^5.38; 
to  J.  N.  Murdoch,  $491.44;  and  that  Baker 
was  Indebted  in  tbe  sum  of  $000  or  $700  prior 
to  the  ag;reetnent  of  sale  of  the  propez-ty  de- 
scribed In  tbe  deed  of  Jane  I,  1893.   Tliat  ttie 
amount  paid  for  said  property  by  said  Wein- 
Bteln  was  $800,  paid  as  follows:  $235  hi  casb. 
June  22,  1S9Q:  $200  to  N.  J.  Keadle  in  May 
or  June,  1893;  $100  to  Tabst  Brewing  Com- 
pany. June  6,  1S85;  $87  to  Leon  3tembe^er 
in  May  or  Jtme,  1886;  and  $XS8  Indebtedness 
of  Baker  to  Welnstein,  tntonded  to  be  canceled, 
and  treated  as  a  cash  payment  by  Weiastrtn  oo 
ssid  pnrcbaie.  Tbe  ccsumlBSioner  also  report- 
ed that  safd  Baker  bad  no  other  prepay  thao 
that  conveyed  to  Welnstein;  that  the  aggre- 
gate value  of  said  property  was  abovt  $872.- 
91,  and.  In  addltfoa  thereto,  WelnRtein  reced- 
ed tbe  benefit  of  the  Uquor  Bcenae  for  more 
than  nine  months,  the  value  of  wfaif^  was 
$277.0&,~maklDg  the  aggregate  v^ne  of  sH  re- 
ceived by  him  tnta  Baker  about  $1^50,  for 
which  he  paid  $800,  indndbig  $198  of  pre-ex- 
isting debts.  To  ue  the  commissioner's  own 
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igoaffB,  th»  lepwt  Bays:  "Frtnn  tlte  erl- 
ice  and  from  all  sarroondLug  drcamstanoMi 
the  case  Bold  Bakw,  after  fiic  amv^rance 
June  1,  18B6,  bad  no  property  STibject  to 
y  bla  debti  and  meet  Ue  obllgatloiw,  and, 
fax  a«  Baker  la  concerned,  commbaiuier 
Jeres  firam  tbe  evidence,  eilill)lt8>  and  hla 
srant  acto  and  doings,  that  be  d^berat^ 
about  to  dispose  of  his  property,  both  real 
1  personal,  pocket  the  proceeds,  and  leave 
.  creditors  with  the  bag  to  hold;  and  this 
evidently  did."  Xhls  report  was  excepted 
by  i^alntiff,  and  tbe  exceptions  orermled 
iept  to  the  conunl8sloner*s  fees  diarged, 
i  In  other  reqpeets  the  repwt  una  conflrmed. 
!  itijnnctlon  dlssoilTcd,  and  tbe  bill  dlsnUas- 

From  this  decree  the  plalntHC  oivealed. 
The  appellant  cUtlms  tliat  the  court  erred  in 
Etaining  Welnst^'s  exeepttons  to  the  re- 
rt  of  the  first  commlsaiuier  (CVBrten),  and 
oveTTuOog  phUntllTs  eic«ptlons  to  the  xe* 
■t  itf  tbe  second  comndarioner  (Btrother), 
i  In  dissolving  tiie  Injnnctton  and  dlsmlsv- 
;  the  but,  because  plaintiff  had  clearly 
>wn  talmidf  entitled  tn  tbe  r^let  prayed 
'  by  tbe  evidence  and  tbe  findings  of  the 
nmlssloneis  baaed  thereon.  Can  we  sos- 
a  tbe  action  of  the  drcidt  coort  In  dlsmlas- 
;  platettlTB  taUl?  When  we  refer  to  Oe 
li^  of  tills  court  In  like  cases,  ve-  find.  In 
lesple  T.  Allen,  87  W.  Va.  67S^  17  8.  BL 
I  (SyL,  p<rfnt  3),  .the  law  thna  stated: 
^ere  the  wcoBtmerted  facts  In  the  case 
>w  tbai  a  debtor,  tor  tke  pmvose  of  esca^ 
;  a  penning  creditor,  conveys  his  real  ea- 
e  to  a  purchaser,  even  tm  valn^  wbo  has 
svtedge  of  the  creditor's  pnrsnlt,  and  Is  ald- 
;  tbe  debtor  to  escape  the  same,  such  pur- 
Lser  win  be  beld  to  have  participated  In  tbe 
udulent  puntoae  of  bis  grantor,  and  his 
iveyance  wlU  be  avoided  as  to  such  cred- 
r."  In  tbe  case  under  etnalderatlon.  Ell 
ker.  on  tbe  22d  of  Jnne^  1890,  eonv<-red 
ay  all  of  hfs  jimpatj  ot  every  descriptlcKi, 
iudlng  bla  hotel,  lot  furniture,  and  bar,  to 
L.  Wdnsteln,  and  received  in  payment 
irefw  the  canceUatlon  of  a  debt  owing 
dnatetn,  together  with  the  assumption  and 
rment  by  said  Wehutdn  of  rarloos  debts 
ed  by  Baker  to  different  parties,  also  $235 
cash;  and,  having  diapoaed  of  all  hla  pri^ 
y  in  this  manner,  said  Baker,  on  July  2, 
10,  wrote  to  the  plaintiff.  Murdoch,  express- 
;  regret  that  It  vras  Impossible  to  meet  his 
Igatlon  to  him  tailliv  due  July  8d,  and  hop- 
In  a  Bh<Mt  time  to  be  tm  his  f^t,  and  guar- 
■jyiDg  to  meet  his  otdlgatlMi  as  promptly  as 
lalble,  oitertag  to  pay  protest  fees,  and  aift- 

to  renew  bis  note;  and  this  letter  was 
Itten  a  few  days  after  Welnstein  testifies 
bad  paid  blm  |235  In  cash.  Did  Welnstein 
re  notice  of  tbe  tndebtedness  of  EU  Baker 
Murdodi  at  the  time  he  received  the  eon- 
•ance  of  this  property?   Joseph  P.  Hanks^ 

agent  of  Murdoch,  In  his  deposition  In 
rwer  to  question  19:  "Did  you  ever  have  a 
LTersatlon  with  Eli  Baker,  In  Hie  presence 
T.  Jj.  Welnstein,  aa  to  the  paymeot  of  tbe 


account  mentioned,  as  well  an  the  payment 
of  the  note  described  In  ttie  trill  of  arnqdnint, 
and.  If  so,  state  what  it  was?"  says:  "Yea, 
I  had  a  conversation  with  thoee  two  men 
Juat  pTOTiovs  to  the  time  of  tlie  license  bdng 
taken  out  hi  Welnsteln's  name,  at  Bakers 
Hotel  at  Thacker.  In  wblA  I  imtisted  <hi 
Baker's  paybig  tbe  account,  or  glvbig  a  ne- 
gotiate note  wttb  Isaac  Welnatebt  on  the  note 
with  blm.  Isaac  Weinsteln  bad  foil  knowl- 
edge of  tbe  existence  ot  this  debt"  It  appears 
that  this  converaatlwi  occurred  some  time  In 
May,  1886,  as  shown  by  the  dt^tosltlMi  of  J. 
L.  Weinateln,  who,  vrtien  asked  if  he  remem- 
beted  the  substance  of  the  conversation,  an- 
swered: "All  I  rrasemba  la  that  Hanks  or 
Baker  wanted  me  to  Indorse  a  note  of  Baker's 
for  $180  or  V1S2,  given  to  Hanks,  or  Hanks' 
house.  It  waa  <m  80.  daya*  time.  He  wanted 
me  to  go  on  as  securtty."  Altfaoui^  Weln- 
stein states  that  he  remonben  the  eonrersa- 
tton  spoken  of  by  Hanks,  and  that  It  occurred 
after  be  bad  purchased  the  propsty,  vrtiai 
asked  to  fix  the  time  ot  that  cwvenatlon  u 
accurate  aa  be  could  be  answered,  "It  was 
some  time  In  May,"  whan  tbe  evidence  tfiowa 
that  tbe  pn^erty  was  not  conveyed  to  hbo 
nntU  Jme  22,  ISfiB^  ao  that  said  Weinateln. 
at  ttte  ttanc  he  tot*  a  conve^noe  of  said  xmp- 
erty,  not  only  knew  that  thte  large  debt  was 
ewed  by  Baker  to  Murdoch,  but  that  Mvrdoeh 
was  pressing  him  for  a  settlement  MuidofA 
b^  Baker'a  note  for  $183.20^  dated  May  Ist, 
and  due  July  Sd.  On  the  3d  of  April  be  bad 
sold  htan  another  UU,  ajBMsntlng  to  IQ4&86. 
He  owed  J.  L.  W^natetn  and  oilicn.  The 
brother  of  J.  L.  Welnateto  hid  been  stUoirtng 
Baker  to  use  bis  name  In  eendnctlng  hla  bold 
bar,  and,  vrtaen  pressed  for  d^  by  Mnrdocfa, 
It  was  nattual  be  diould  seek  a  solnittoa  «r 
hla  pecuidary  troubles  by  ceaaultliig  J.  jj. 
W^nateln,  who  eSalma  to  have  bad  smaie 
mniey;  and  the  sate  to  said  Welnslxte  wsa 
restored  upon.  Out  of  tbe  proceeds  the  debt 
of  Wrinsteln  was  to  be  paM.  and  certain  other 
cicdltors  satMlcd  as  preftorred  croffiters.  The 
receipt  of  the  Fabst  Brewing  Gooopany,  filed 
with  tiie  d^msttlon  of  said  Weinateln,  bears 
date  June  26.  1886,  ttarae  days  after  the  onh 
veyance  was  made^  so  that  It  Is  aigiannt  timt 
Baker  bad  tbe  utmost  confidence  that  bla 
Crteud  and  accompli oe  Weinateln  would  pay 
tUs  p(vtl(m  of  the  purchase  mcniey  for  tbe 
hotel  pioperty.  aa  he  toasted  he  woald  pay  It 
after  the  deed  was  made  and  delivered.  Aa 
to  the  fraudulent  Intent  of  Bak«,  theae  can 
be  no  donbt  when  we  read  the  professions  of 
honeoty  ceotataKd  In  bla  letter  to  Mnrdo<A 
of  July  2,  1806,  and  he  bad  sold  and  ooaveyed 
to  Welnstein,  not  only  his  hotel  and  lot  but 
Us  fnmlture  and  bar  fixtares,  paying  with 
the  proceeds  such  d^its  as  he  saw  ^»per  to 
prefer,  pocketing  tbe  surptus  in  cash,  and 
leaving  tbe  state  a  few  days  afterwards.  In 
tbe  case  of  Reyncrtdi^  Adm'ra  Gawthrop's 
Heirs,  31  W.  Va.  8,  16  a.  B.  Sei.  tUa  court 
held:  "While  the  burden  of  proving  a  deed 
f raudoleat  In  faet  aa  to  mdlten  i»  upon  the 
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Ilie  relatfoD  and  ritnatloa  of  the  parties  to  It 
and  to  eacb  otber.  ClmunBtantlal  evidence^ 
If  adeqiute  to  aatMy  the  court  ol  anch  fraudn- 
lent  Intend  Is  snflBdent,  and  often  the  only 
erldeuce  obtainable;'*  and  that:  "Where  the 
drcnmataiices  connected  with  a  couTeyaiice 
frandulent  aa  to  the  grantor  nOalnly  establish 
the  complicity  of  the  grantee  In  the  ftranda- 
lent  hitent,  It  Is  not  necessary  to  show,  by 
direct  and  posltlre  proot  notice  to  the  grantee 
of  sucb  Intnit"  In  addition  to  the  clrcnm- 
stances  berelnbpfore  detailed  tending  to  show 
notice  on  the  pni .  of  Webistein  of  tiie  fraudu- 
lent Intent  of  Baker  In  this  transaction,  we 
may  notice  that  Welnst^  In  his  testimony, 
ahowB  that  he  waa  folly  o^nlant  of  the 
amount  and  character  of  Baker's  indebtpd- 
ness,  nearly  aU  ot  which  was  contracted  In 
buying  supplies  for  his  bar.  whldi  was  carried 
on  hi  the  name  of  Moses  Welnat^n;  that  he 
asristed  Baker  In  paying  for  his  saloon  li- 
cense; and,  with  his  brother  In  charge  of  tbe 
bar,  Id  a  little  town  like  Thaektf,  It  would  be 
unreasonable  to  presume  that  sneh  an  amount 
of  bar  supplleB  ooold  be  purchased  by  Baka>, 
and  J.  L.  Welnsteln  be  Ignorant  of  the  fact 
As  we  hare  shown,  he  knew  <a  the  plaintUfs 
debt  which  had  accrued  In  that  manner;  and 
when  Ell  Baker  came  to  him  to  sen  his  en- 
tire property,  hidudtaig  all  his  furniture,  and 
proposed  his  paying  tor  same  by  canceling  a 
large  debt  of  his  own,  by  paying  a  small  por- 
tion of  Baker's  creditors  to  the  exduslon  <^ 
others  that  stood  on  the  same  footing,  and  by 
paying  the  balance  hi  cash,  he  must  bare 
known  that  Bakw  would  not  bare  made  thla 
vwe^ng  sale  If  he  Intended  to  remahi  at 
'Thacker,  and  he  must  have  known  It  was  his 
Intention  to  defraud  his  oth«-  creditors.  So, 
in  Hart  t.  Bandy,  88  W.  Va.  014.  20  S.  B. 
OAS,  this  court  hdd  that  a  creditor  cannot  pur- 
chase tbe  goods  of  his  debtor  at  a  price  in 
excess  OF  his  debt  when  he  knows  that  tbe 
excess  so  paid  such  debtor  Is  by  the  latter  to 
be  i^ced  beyond  the  reach  of  his  other  cred- 
itors. Sudt  purchaser  Is  a  partldpant  In  the 
fraud  ot  his  debtor,  whether  bis  purchase  be 
to  aid  him  or  not  See  McTeafi^  r.  Baxter,  82 
Mo.  618.  On  the  question  of  notice,  Bump, 
Fraud.  Conr.  494,  states  the  law  thus:  "The 
notice  of  the  ftaud  need  only  be  sufficient  to 
put  a  man  of  wdlnary  prudence  and  experi- 
ence In  busbtess  transactlcms  uprai  Inquiry. 
*  *  *  Whatever  hi  mffldent  to  direct  his 
attenthm  to  the  prior  rights  and  equities  of 
creditors,  and  to  enable  him  to  asc^italn  Oielr 
nature  by  Inquiry,  wlQ  <^rate  as  notice. 
When  a  purchaser  has  knowledge  of  any  tact 
sufficient  to  put  him  on  Inquiry,  he  Is  pre- 
sumed either  to  bare  made  the  Inquiry,  and 
aacwtalned  the  extent  of  the  right  that  he 
may  possibly  prejudice,  or  to  bare  been  guilty 
of  a  degree  of  negligence  fatal  to  the  claim 
to  be  considered  a  bona  fide  purchaser.  This 
notice  may  be  derired  from  the  statement 


Th«e  Is  no  difference  t)etween  those  who 
form  flie  design  and  thoee  who  aftOTrards 
enter  Into  It  witii  a  knowledge  of  its  cbarac^ 
ter,  and  aid  In  carrying  It  oof*  The  dmun- 
stances  shown  by  the  testimony  In  this  ca^e 
clearly  Indicate  that  Welnstein  had  notice  ot 
the  Intention  of  Baker,  and  aided  him  In  get- 
ting his  property  b^Kid  tbe  reach  of  the 
idalntlff  and  hia  oUier  creditors;  and  under 
tbe  ruling  of  this  court  In  Gillespie  r.  Allen, 
suiva,  tbe  deed  should  be  artdded  aa  to  the 
plaintiff's  debt,  set  forth  In  his  bill,  and  as 
to  the  dalm  set  forth  In  the  petltimi  filed  In 
tbis  cause  by  the  Blue  Grass  Liquor  Companj. 
As  to  the  Interest  of  Hally  Baker,  wife  of  Kit. 
In  said  tot,  it  Is  diarged  In  the  WD  that  saM 
Hally  put  no  numey  Into  saU  ^perty,  and 
that  as  to  her,  the  deed  was  vohmtaiy.  and 
is  TOld  as  to  creditors  of  ESI  Baker.  Th•^ 
burden  was  on  her  to  prove  that  she  paid  for 
said  Interest  and,  In  the  absence  of  snch  vroot. 
the  loeBuntptton  Is  that  bar  bnslnnd  fumlaihed 
tiie  m<Hiey  to  pay  Cor  It  See  Boee  t.  Brown. 
11  W.  Va.  122;  HcMasters  v.  Edgar,  22  W. 
Ta.  078.  For  tiiese  reasons  flie  decree  oun- 
^Ined  of  must  be  reversed,  and  ttie  de>nl 
from  S31  Baker  and  Hally  Baker,  his  wtte. 
to  J.  L.  Welnstdn.  dated  June  1.  180S.  b 
avoided  as  to  the  chdma  of  J.  N.  Murdoch  set 
forth  in  plalatlfrs  bin,  and  as  to  the  dabn  of 
tha  Blue  Grass  Liquor  Company  set  forth  In 
Its  petition,  and  this  cause  Is  remanded  fbr 
further  proceedings  to  be  bad  therein  accwd- 
log  to  the  rules  governing  courts  of  equity. 


McVBY  V.  OHBSAPBAKE  ft  O.  RT.  CO. 

(Supreme  Court  oC  Appeals  ot  West  Vi^inia. 
March  2S,  189&.) 

RuLBOUW— KnuoBHOB— Srasn — TassrAsssss— 

Etidbkos. 

1.  The  speed  of  a  passing  train  is  not  a  ques- 
tion of  science,  but  of  obsenratloD.  and  anj  one 
possessing  knowledge  of  time  and  distance  is 
compptent  to  testify  in  relation  thereto. 

2.  When  a  railway  company  has  an  exclusire 
right  of  way  rnnning  parallel  with,  and  adjoin- 
ing to,  a  public  street  through  a  populous  town, 
although  the  tracks  be  used  by  the  public  habit- 
ually as  a  footway,  it  Is  error  to  instruct  th» 
jury  that,  in  running  Its  trains  sod  cars  over 
aacD  right  of  way  through  such  town,  it  is  tbe 
duty  of  such  company  to  use  the  same  decree  or 
care  to  avoid  Injury  to  persons  using  such  right 
of  way  as  a  footway  as  It  would  be  required 
use  If  the  tracks  ran  lengthwise  through  said 
town  upon  a  public  street  or  highway. 

3.  The  fact  that  the  tracks  upon  the  com- 
pany's right  of  way  are  so  used  by  the  public  in 
such  town  imposes  upon  tbe  company  the  obli- 
gation to  use  greater  care  and  prudence  in  mn- 
uing  and  managing  its  trains  at  such  a  pls^f 
than  would  be  required  at  places  where  th« 
tracks  are  not  so  used. 

4.  The  defendant,  in  operating  Its  road  on 
tracks  so  used  by  the  public,  should  ds«  ordi- 
nary care  and  diligence;  and  what  conatitntM 
ordinary  care  and  diligence  depends  upon  rir- 
cumstancea.   It  must  be  commensurate  with 
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dansen  inddent  to  the  handling  of  its  can 
I  trains  at  that  particular  place, 
i.  Id  an  nctloQ  for  damages  for  the  death  of 
person  killed  bj  a  train  of  a  railroad  oun- 
ly,  the  fact  that  no  proof  Is  offered  to  show 
t  the  decedent.  In  going  on  the  track,  stop- 
L  and  iooked  for  an  approaching  train,  does 

raise  the  presumption  that  he  did  not  stop 
1  look,  unless  the  oTidence  shows  that  he 
St  have  seen  the  apmoachinc  train  If  ha  had 
ked. 

Syllabus  b7  the  Court.) 

i^rror  to  circuit  court,  Kanawha  eounty; 
ues  H.  Oouch,  Special  Judge, 
faction  by  George  W.  McVey,  Jr.,  admlnla- 
tor,  against  the  Chesapeake  &  Ohio  BaU- 
y  Company.  There  was  a  judgment  for 
intlff,  and  defendant  brings  eaoT.  Revers- 

Simms  &  Enidow,  for  plaintiff  in  error.  O. 
Aldrlch  and  Watts  &  Ashby,  for  defendant 
error. 

VfcWHOBTBB,  3.  George  W.  McVey.  Jr.. 

administrator  of  the  estate  of  WlUlam  H. 
binson,  brought  hit  action  against  the  Ches- 
oake  &  Ohio  Rallwar  CkHnpany.  In  the  dr- 
It  court  of  Kanawha  cotm^.  to  recorer 
mages  for  the  death  of  his  Intestate,  who 
18  killed  by  defendant's  cars,  at  Montgcnn- 
on  the  night  of  the  10th  day  of  December, 
96.  The  case  was  tried  before  a  Jury,  and 
v-erdlct  roidered  In  faror  of  the  plaintiff  for 
,500  damages.  The  defendant  moved  the 
art  to  set  aside  the  reidlct  and  grant  it  a 
w  trial,  which  motion  was  orermled  by  the 
nrt,  to  which  ruling  ot  tiie  court  the  de- 
nilant  excn>ted,  and  the  court  rendered 
dgment  upon  said  Terdlct  Defendant  ap- 
icd  for  and  obtained  from  this  court  a  writ 

error  to  said  Judgment,  Ita  petition  setting 
rtb  eight  asalgnments  error. 
tha  Arat  assignment  la  that  the  court  ad- 
Itted  Improper  testimony  of  the  witness 
ufflne  as  to  the  agieed  the  train  was  moving, 

It  was  a  material  fact  as  to  the  speed  the 
ain  was  moving  at  the  time  Robinson  was 
t,  because  the  evidwce  was  elicited  to  show 
at  the  speed  of  trains  was  reduced  within  the 
wn  limits  to  six  miles  per  boor  by  the  town 
'  Montgomery,  and  the  court  allowed  Uufflue 

testify  as  to  his  opinion  as  to  the  speed  the 
aln  was  movii^,  and  it  was  not  shown  he 
Ld  ever  had  any  expoience  in  handling 
alna;  and  It  la  claimed  that  Hnfflne,  not  be- 
ig  an  export,  should  not  have  been  permitted 
•  express  an  opinion  aa  to  the  speed  of  the 
aln.  In  Railroad  Co.  v.  Van  Steinburg,  17 
ich.  W,  It  Is  held  that:  "Testimony  con- 
irnlng  the  speed  of  a  passii^  train  of  cars 
ay  be  given  by  any  one  possessing  a  knowl- 
Ige  of  time  and  distance.  It  Is  not  a  ques- 
on  of  science,  but  of  observation."  This 
'Itness  had  been  In  business  at  Montgomery 
in  years,  had  worked  some  five  months  on  a 
ravel  train  prior  to  that  time,  and  was  fa- 
illlar  with  the  movements  of  trains.  It 
rould  se^  that  any  man  of  ordinary  Intel* 
sence,  living  for  years  along  the  line  of  a 


trunk  railway,  would  be  competent  to  form  a 
fair  lodgment  of  the  qteed  of  a  passing  train; 
and.  especially  should  this  witness,  Hufflne, 
be  able  to  express  a  pretty  correct  opinion  of 
a  train  moving  at  a  rate  not  exceeding  10  or 
13  miles  per  hour,  aa  the  gravel  trains,  with 
which  he  had  several  months'  experience, 
moved  In  a  idmllar  manner. 

The  second  assignment  la  that  "the  court 
erred  In  anoiring  evidence  of  a  signboard 
which  had  been  put  np  by  the  mayor  of  the 
<dty,  wlthont  showing  Oiat  It  was  by  author- 
ity of  an  ordinance.**  On  motion  of  daCenil- 
ant  to  exdnde  all  evidence  In  regard  to  ttie 
putting  up  of  signboards,  becanae  of  the  SaSl- 
ure  to  prove  ti»  ordinance  of  the  town  of 
Montgomery,  the  court  atrock  out  aU  evidence 
In  r^rd  to  the  authority  by  which  the  sign- 
boards were  placed  there,  but  refused  to 
strike  out  the  evidence  of  the  fact  of  the 
exlstoice  of  the  two  signboards,  to  which 
rtAing  of  the  coort  (he  defttodant  ocepted. 
I  am  unable  to  see  haw  this  evidence  could 
prejudice  the  defendant  Under  the  evidence, 
the  rate  of  speed  at  which  the  train  waa  mov- 
ing (and  the  lowest  rate  claimed  by  defoidant 
waa  five  mOes  per  hour)  la  quite  Immaterial, 
aa  the  principal  question  la  whether  the  train 
waa  properly  guarded  and  managed,— whether 
the  front  end  of  the  car  being  pnahed  or  back- 
ed was  supplied  with  a  light  or  a  watchman 
to  avoid  and  pnerent  accident 

The  third  aeslgnment  la  that  the  court  erred 
in  giving  on  behalf  of  j^alntlfl  Instruction  No. 
1:  "The  Jury  are  Instructed  that  if  the  plain- 
tiff has  shown  by  a  preponderance  of  the  evi- 
dence that  the  rl^t  of  way  (tf  the  defendant 
throus^  the  town  of  Montgomery,  In  Fayette 
county.  West  Tlrglnia,  la  adjoining  and  par^ 
alld  to  the  principal  atreet  of  said  town,  and 
with  no  f«iceB  or  oUier  objects  to  show  b> 
the  public  where  the  street  line  la,  and  haa 
also  shown  by  a  preponderance  of  the  evi- 
dence that  the  petqAe  of  the  town  and  sur- 
rounding country  have  continuously  and  gen< 
erally  used  the  ground  covered  by  aald  rli^t 
of  way  as  a  comnum  and  puUlc  footway  to 
pass  through  the  town,  and  from  one  part 
of  tile  town  to  another,  from  the  year  1872 
to  the  10th  day  of  December,  1806,  auch 
facta,  If  so  proven,  rendered  It  the  duty  of 
the  defendant  In  runnhig  Its'  trains  and  ears 
over  said  rlf^t  of  way  In  said  town^  to  nae 
the  same  degree  of  care  to  avoid  Injury  to 
persona  using  tiie  right  of  way  aa  a  footway 
as  It  would  be  required  to  use  If  the  tradta 
ran  lengthwise  through  said  town  upon  a 
public  street  or  hlj^way;  and  If  the  defendant 
has  failed  to  use  auch  degree  of  care,  and  by 
reason  of  such  failure  William  H.  Robhison 
was  killed  by  a  train  of  cars  operated  by  de- 
fendant on  the  evening  of  the  10th  day  of  De- 
cember, 1896,  then  defendant  la  llaUe  for  the 
death  of  said  Robinson,  and  the  fact  that  at 
the  time  of  his  death  said  Robinson  waa  using 
said  right  of  way  as  a  footway  will  not  of  it- 
self defeat  the  action  for  his  death."  This 
instruction  goes  too  far,  in  requiring  the  de- 
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tD  penons  nunc  max  tight  of  way  u  a  toot- 
way  aM  It  would  be  reqalred  to  use  If  ttie 
tracks  ran  lenglliwlK  through  aald  town  np> 
OB  a  irabUe  street  or  highway,  and  on  failure 
to  nse  such  high  degree  of  care,  aad  by  reaaoK 
of  sa^  fallncc  Roblnion  being  kUled,  It 
abould  be  liable  for  Ua  death.  Howera* 
kng  may  hare  been  such  ne  of  tiie  right  of 
way  by  the  people,  and  to  whatever  extent  It 
may  have  been  so  used,  the  fact  remains  that 
"the  railroad  company  baa  tlu  exdmlTe  right 
of  way,  nptm  which  no  nnanUiortzed  person  has 
a  right  to  be,"  as  stated  bj  Judge  Brannon  In 
Splcer  T.  BaUway  Co..  34  W.  Va.,  at  page  517, 
12  &  B.  SM.  And  in  Baltimore  ft  O.  B.  Co. 
r.  State,  62  Md.  479,  It  la  said  tiut:  "Any 
cme  who  travels  upon  such  track  as  a  foot- 
way, and  not  for  any  bnalneBS  with  the  rail- 
road, ta  a  wrongdoer  and  a  treapaaaer;  and 
the  mere  acqotescence  of  the  company  in  such 
use  does  not  glT«  the  right  to  nse  the  track, 
or  create  any  obligation  for  i^eclal  ^tec- 
tioB."  And  In  Mnlherrtn  t.  RaUroad  Co.,  81 
Pa.  St  806:  "The  man  who  steps  his  foot 
upon  tiie  track  does  so  at  his  peril.  The 
cwnpany  has  not  <mly  a  right  of  way,  but  It 
is  eEclnslre.  at  all  times  and  for  all  pur- 
poses." From  the  very  nature  of  the  ease, 
while  the  public  may  tske  the  rift,  and  so 
use  the  right  of  way  as  a  footway,  they  can 
never  acqubre  any  rights  therein.  All  this  be- 
ing true,  the  fact  that  the  tracks  are  so  used 
by  the  public  Imposes  upon  the  company  the 
obligation  to  use  greater  care  and  prudence 
In  running  and  managing  Its  trains  at  such  a 
[dace  ftan  would  be  required  at  ^aces  whwe 
the  tra<^  are  not  so  used.  And  on  tracks  so 
used  the  defendant,  In  operating  Its  road, 
should  nse  ordinary  care  and  diligence;  and 
what  constltntes  ordinary  care  and  dlllgoice 
depends  upon  elnmrnstances.  It  must  be  com- 
mensurate with  the  dangers  lndd»t  to  the 
handling  of  Its  ears  and  trains  at  a  particular 
given  place,  mie  fact  that  pedestrians  are 
accustomed  to  travel  on  a  ndlroad  at  a  par- 
ticular place  makes  It  the  duty  of  such  rail- 
road  company  to  exercise  greater  caution  and 
IH-udence  tai  the  (Ration  ttf  Its  road  at  that 
place."  Nusum  v.  Railway  Co.,  80  W.  Va. 
228,  4  &  E.  242;  Barrickman  v.  OH  Co..  45 
W.  Va.  — ^,  82  S.  B.  827;  Brown  v.  BaHnnd 
Co.,  m  Ho.  461.  It  Is  Insisted  that  by  the  use  of 
flie  right  of  way  by  the  public  as  a  footway 
fbr  so  great  a  length  of  time  the  public  has 
acquired  the  right  so  to  use  It;  and  app^lee 
cHea  In  support  of  his  position  Railway  Cb. 
V.  Pointer,  D  Kan.  620,  and  quotes: 
"Plaintiff  had  a  right  to  show  that  the  place 
where  he  was  Injured  was  on  a  public  street 
of  Leavenworth;  and.  If  he  could  not  show 
that  It  was  a  public  street  In  law,  he  still  bad 
a  right  to  show  It  was  a  pubUc  street  In  fact 
And  for  this  purpose.  If  for  no  other,  he  had  a 
right  to  show  It  was  a  pulrilc  street  In  fact 
And  for  this  purpose,  If  for  no  otber,  he  had  a 


the  railroad  company.   It  he  could  Btaov  tliat 
the  place  where  the  injury  occurred  wa«  on 
a  pnUlc  street;  either  In  law  w  In  fact,  lie 
would  not  be  such  a  tzeapttsser  aa  would  xv- 
Ueve  the  railroad  company  from  exercising 
reasonable  and  ordinary  care  and  diligence 
towurds  him.   In  fact,  he  would  not  be  a 
trespasser  at  alL  The  railroad  coaapanr.  In 
such  a  case,  would  be  hound  to  run  Its  traioa 
wltli  nference  to  Um.  and  to  every  othei 
person  who  might  be  MgbtfHUy  occupying  tike 
street."   In  that  aase  both  the  pabUe  and  the 
defendant  bad  the  right  to  nae  the  street. 
The  same  (pinion  says:   "In  tact  In  tliia 
case  the  legal  right  of  the  railway  company 
and  that  of  tbe  public  to  use  this  gronnd  as  a. 
street  seem  to  be  about  eqnaL   Both  derive 
their  light  from  a  city  ordinance.     If  It 
should  be  shown  on  a  retrial  of  thla  case  that 
the  plaintiff  had  no  right  to  be  on  the  sronnJ 
when  the  Injury  was  received,  the  law  of  the 
case  wtth  respect  to  care  and  diligence  would 
be  very  differmt  from  what  we  have  stated  it. 
The  railway  company  would  not  tlien  be 
bound  to  run  tfaMr  trains  wtth  rtfermce  to 
persons  who  might  be  on  the  trade.  Tbe 
fact  that  pec^  have  often  trespassed  upon 
the  track,  and  the  company  have  not  ato^ieil 
them,  does  not  Imply  consent  to  nse  the  track 
and  will  not  create  any  right  In  the  pnbUc 
to  use  It"    G^Icer  v.  Railway  Co..  snin^. 
**When  a  railroad  company  by  antimrlty  of 
law  goes  mto  possesslMi  of  land  for  tlie  ob- 
jects of  its  creation,  Is  not  that  an  appropria- 
tion to  certain  great  spedfled  pnMic  uses? 
And  can  It  divert  Its  nse  to  purpoaea  wholly 
laconslBtent  with  those  which  It  Is  anttorlzed 
to  pursue,— purposes  which  may  Imperil  flie 
lives  and  proiMrty  of  traveleta  on  its  trains.— 
without  Incurrtng  a  forfeitnTe  of  its  irItI- 
l^s?  To  asfc,  It  seems  to  us,  te  to  answer, 
these  questions."  Safltued  Oo.  v.  Brinaon.  ?A 
Ga.  207,  241. 

The  evidence  in  the  aae  at  bar  abown  that 
deceased,  with  three  or  four  other  persons. 
Including  W.  H.  R<d)lnson,  who  was  kflled. 
left  the  church  after  9  o^doek  p.  ul,  and  WMt 
onto  the  east-bound  track,  and  started  west 
and  saw  a  train  leave  the  depot  g(A>g  east 
on  tbe  same  track;  that  titey  stepped  off  of 
that  trade,  and  onto  tte  wost-bonnd  track. 
Mary  H^,  one  of  the  party,  says  that  whoi 
Ihey  got  on  the  west-bound  ttack,  "We  looked 
bade  to  see  If  there  was  a  train  condng,  and 
we  didn't  see  any;"  that  wlien  fliey  had 
walked  about  forty  feet.  Charile  DandrMge 
looked  back  and  said,  "There  comes  a  traht," 
and  they  looked  back,  and  got  off  the  trade. 
that  RoUnaon  and  Miss  Rogers  were  a  little 
behind  them,  and  they  did  not  see  Bite  Rogm 
until  they  got  off  the  track.  She  was  asked; 
"When  yon  looked  back  and  got  off  the  track, 
what  did  you  see,  in  Qie  way  of  a  light  or  a 
man,  or  anything,  there?  A.  DIdn*t  see  any- 
thhig,— only  the  box  car  coming  down.  We 
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ced  back,  and  the  box  car  WM  rigbt  on  ns 
m  we  looked  back,  and  we  just  bad  time 
tt^  off  the  track.  Didn't  see  any  light  on 
box  car.  Ckiuld  bare  seen  It  If  there  had 
D  one.  The  train  was  going  pretty  fast. 
l&Te  no  sound  or  signal."  Witness  Llllle 
In,  another  one  of  the  party,  testifies  to 
same  effect:  That  tbey  looked  back  for  a 
n.  "Didn't  see  any.  Then  Charlie  Dand- 
le looked  back,  and  told  us  there  was  a 
n  coming  on  that  track";  and  the  train 
I  right  upon  them,  coming  rear  end.  "Saw 
bing  but  box  car.  Saw  no  man  or  light 
it."  That  Charlie  Dandrldge  threw  them 
the  track,  and  they  stood  tliere  tUl  tbe 
n  passed  by.   Did  not  see  Robloson  when 

got  off  tbe  track,  but  saw  Miss  Xtogers- 

was  a  littQe  way  behind.    She  got  off  «Q 

same  side  of  the  track  as  witness 
eays,  "The  train  was  running  pretty  toler- 
f  fast."   Miss  Rogers  (witness)  was  walk- 

with  Robinson.  When  the  east-bound 
n  was  passing  them,  and  they  on  tbe  west- 
nd  track,  the  locomotive  whistled,  and 
ness  says,  "This  train  scares  me,"  and 
)ljcd  right  in  front  of  him.  He  let  go  her 
1,  and  she  stepped  off  the  track,  and  be 
ked  a  little  behind  her;  and.  Just  as  wit- 
B  was  about  to  step  back  on  the  track, 
is  DollD,  who  was  in  front  of  her,  "threw 
her  arms  to  throw  herself  off  the  track, 
'as  aiming  to  step  up  on  the  track,  and  I 
led  my  head  to  see  what  was  the  matter, 
1  I  threw  myself  back  to  keep  the  cars 
n  strllclDg  me.  The  end  of  the  t>ox  car 
t  right  at  me,  and  I  Just  fell  back  out  of 
way.  The  rear  end  was  backing  down." 
:  says,  *'Tbere  was  no  light  and  there  was 
man  on  tbe  car,"  and  says,  "I  don't  know 
ctly  how  tast  tbe  train  was  moving,  but  it 
I  moTing  pretty  fast."  R.  C.  Taylor,  wit- 
B  for  tbe  deteidaiit,  waa  brafeeman  on  the 
n.  SayB  he  was  on  the  head  car,  back- 
down. "Was  on  tbe  head  car  until  It  got 
ut  the  cross-over  switch,  and  I  went  back 
set  a  brake  on  the  rear  end,  and  was  fix- 
to  stop  there,  bo  as  to  cross  in  on  the  otber 
:k  to  get  Strauf^n's  loads.  I  went  to  the 
r  end  of  tbe  car  to  set  a  brake  on."  And 
nesB  aayB  Robinson  was  fanad  right  at 

cross-over  switch  on  the  west-bound 
sk;  that  he  (witness)  went  back  to  the 
r  end  of  the  car  Jnst  tnfOK  they  got  by 
re.  "Q.  Do  yon  know  when  BoUnaon  wn 
i  A.  He  was  hit  f»n]nst  the  eroae^rer 
tch  on  the  east-bound  track.  Q.  How 
g  Is  that  switch?  A.  It  Is  about  7a  or  80 
C,  I  guess.  Q.  Who  showed  you  where  he 
s  hit?  A  Curry  VlCkers  was  the  first  one 
t  showed  me,  and  then  I  could  see  myself. 
What  sign  did  you  see?  A.  Where  we 
gged  him.  Q.  Did  you  go  back  on  tbe 
r  Hid  above  or  below  the  point?  A.  Just 
lut  that  point  when  I  left  the  front  end  of 

car.  Q.  State  whether  there  was  any 
It  on  that  car.  A.  None  except  my  lan- 
Q.   I  had  my  lantern  with  me.  Q.  What 

you  do  with  it?  A  I  set  It  down  on  the 


mnning  board."  Says  hla  lantern  was  a  com- 
mon white  railroad  lantern.  Says  train  wai 
going  at  rate  of  about  four  mUes  an  hoar. 
On  cross-examination,  says  he  does  not  know 
whether  he  was  on  the  front  end  of  the  car 
when  Hoblnsou  was  struck,  or  not,  and  thinks 
he  had  not  more  than  got  back  to  the  east 
end  of  tbe  car  when  he  was  stmefc;  that, 
when  he  set  his  lantern  down  on  the  ruanlug 
board.  It  was  at  tbe  east  end  of  the  car,  and 
It  oould  give  no  light  in  fnmt  of  tbe  west  end. 
And  he  states  that  he  remained  with  his  light 
at  the  east  end  of  tbe  car  until  he  left  the 
tsain,  near  the  depot  Cnrrj  Vlcken,  anoth- 
er brakeman  on  the  train,  next  to  the  engine, 
says  the  train  was  running,  he  thought,  abovt 
between  four  and  six  miles  an  Iwur  at  the 
Ume  Robinson  was  killed.  The  engineer,  J. 
M.  Owinn,  aajv  th^  were  running  not  over 
four  or  Ave  oUIbs  in  hour.  D.  Q,  Perry,  fire- 
man, says  he  supposes  tbey  were  mnning 
about  taw  or  five  mUea  per  hour. 

Instruction  Ho.  2  given  for  plalntUZ  Is  as 
follows:  "The  Jury  are  Instructed  that  if  a 
railroad  company  should,  about  the  itour  of 
nine  o'clock  io  the  evening  on  or  about  the 
lOth  day  of  December,  back  a  train  of  23 
loaded  care  at  a  epeed  of  from  Ave  to  teo  miles 
per  boor  over  its  tracks  running  lengthwise 
over  the  pnbllc  streets  of  a  town,  when  the 
people  are  generally  and  oontinuously  in  the 
habit  of  using  the  right  of  way  in  such  street 
as  a  public  footway,  and  should  back  said 
train  without  keeping  a  loolfiout  on  the  head 
end  of  the  forward  car  of  the  train  so  being 
tiacked,  and  without  keeping  a  Ui^t  on  the 
head  end  of  auch  front  car,  snch  ambulon  to 
keep  eltliw  a  IWbt  or  watchman  would  be 
gross  negligence  upon  the  part  of  aneh  com- 
pany, and  render  said  eonymny  liable  fac  tihe 
death  of  any  person  who  Is  killed  by  seaaoBi 
of  such  omission."  ^is  instruction  is  subject 
to  the  criticism  of  counsel  for  iqtpellant,  in 
titat  It  refers  to  defendant  backing  "a  train 
of  twenty-three  loaded  ears  at  a  speed  <of  from 
five  to  ten  miles  per  hoar  over  Its  tracks  run- 
ning lengthwise  over  tbe  public  streets  of  a 
town,"  and  also  becanee  It  'makes  the  defend- 
ant liable  without  considering  wfaaterer  the 
contributory  negligence  of  tibe  deoedoit,  Bob- 
ioson.  Defeudant'B  tracks  do  no^  as  amiears 
from  the  record,  ran  leoffthwlae  over  tbe  pub- 
lic streets  of  Montgomery.  While  It  la  true  It 
appears  from  tbe  evldoioe  that  there  1«  no 
fence  or  mark  to  separate  the  defendant's 
vight  of  way  from  the  Btveets,  and  that  tbe 
same  runs  parallel  with  and  adjoining  tbe 
street,  yet  it  has  an  exclusive  right  of  way, 
which  Is  occupied  by  ita  tracks,  which  tracks 
are  sufficient  notice  io  the  puUlc  that  the 
atreet  does  not  occupy  the  same  ground.  An 
Instruction  which  l^ds  the  Jury  to  under- 
stand that  tbe  public  have  equal  rights  with 
the  defendant  Is  misleading.  Appellee  lu&Ists 
that  the  several  Instructions  were  prepared  as 
paragraphs  of  a  charge  to  be  considered  to- 
gether, and  the  second,  third,  and  fourth  are 
to  be  considered  as  oplanatory  of  the  first; 
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first  and  KCond.  TUb  1b  not  the  case,  when 
Ins  tractions  are  draurn,  as  these  are,  separate, 
Independent,  and  distinct  from  each  other,  bo 
that  one  or  more  bulj  be  given  and  others  re- 
jected without  In  any  way  aflfectlng  the  force 
of  those  giren;  and,  so  being  Independent, 
they  should  be  eomplete  In  themselTes  several- 
ly, to  prevent  confusing  or  misleading  the  Jury. 
McCreery's  Adm'z  v.  Railroad  Co.,  43  W.  Va. 
116.  27  S.  E.  327;  Webb  v.  Packet  Co..  48  W. 
Va.  800,  28  S.  E.  510;  Fisher  t.  Railroad  Co.. 
89  W.  Va.  371,  19  B.  B.  678.  Speaking  only 
for  myself,  as  a  majority  of  the  court  does  not 
agree  with  me  In  the  proposition.  X  claim  that 
the  backing  of  a  train  of  23  cars  over  tracks 
nmnlDg  through  a  populous  town  or  Tillage, 
in  the  nighttime,  where  tbe  people  habitually 
use  the  right  of  way  as  a  public  footway,  and 
■0  backing  sndi  train  without  keying  a  look- 
out on  the  head  end  of  the  forwud  car  of  the 
train  being  so  backed,  and  without  keying  a 
llgiht  on  the  head  end  of  sucb  front  car,  such 
omission  to  keep  either  a  light  or  watchman 
would  be  gross  negligence  upon  the  part  of  the 
railroad  company;  and  In  this  I  am  supported 
by  the  court  in  Nuzum  t.  Railway  Co.,  supra 
(Syl.,  points  S,  6). 

Flalntirs  Instructions  Nos.  3  and  4:  "(3) 
The  Jury  are  instructed  that  they  are  entitled 
to  consider  all  the  facts  and  drcnmstances 
proven,  for  the  purpose  of  determining  wheth- 
er defendant  was  guilty  of  negligence.  If 
they  believe  that  William  H.  Robinson  was 
killed  by  a  train  operated  by  defendant  on  the 
10th  day  ot  December,  1896.  at  Montgomery. 
West  Vir^nla,  and  If  they  should  find  that  de- 
fendant was  guilty  of  gross  negligence,  under 
the  circumstances,  they  should  find  for  the 
plaintiff,  unless  said  Robinson  himself  was 
gnUty  of  negligence  whI(A  directly  contributed 
to  his  death.  <4)  The  Jury  are  Instructed  that 
if  they  are  satisfied  by  the  evidence  that  de- 
fendant's train  killed  Winiam  H.  Robinson 
on  the  night  of  December  10,  1896,  at  Mont- 
gomery, West  Virginia,  and  that  such  train 
was  not,  under  the  circumstances  shown  In 
evidence,  run  with  reasonable  care  to  prevent 
accidents,  this  will  render  defendant  liable  for 
bis  death,  unless  It  Is  shown  either  by  tbe  evi- 
dence of  plaintiff  that  said  Robinson  was  him- 
self guilty  of  negligence  which  was  In  part 
cause  of  his  death,  or  defendant  has  shown 
such  negligence  by  a  preponderance  oC  the 
testimony,"— were  properly  given,  although 
appellant  contends  that  No.  4  Is  bad  "because 
It  makes  the  defendant  liable  for  running  Its 
trains  without  reasonable  care  to  prevent  ac- 
cident as  to  trespassers,  and  does  not  limit  It 
to  reasonable  care  aft«  the  discover^  of  the 
danger  of  the  decedent,  who  was  on  llie  track 
as  a  trespasser."  Under  the  drcnmstances 
of  this  case,  as  shown  by  the  evidence  and  the 
authorities  hereinbefore  cited.  No.  4  Is  a  prop- 
er Instruction. 
PlalntUTa  Instmetlon  Mo.  6:  **Tbe  Jury  are 


failure  on  part  of  the  plaintiff  to  offer  prou: 
that  be  did  lotft  does  not  create  ancb  presump 
tion,  unless  tiie  evidence  shows  Uiat  be  must 
have  seen  the  approaching  train  If  be  had  look- 
ed In  Its  direction,"— a^^llant's  counsel  dalu. 
Is  wrong,  because  It  Instructs  the  Jury  tbat  *^ 
person  who  goes  upon  the  trade,  where  he  bax 
no  right  to  be,  Is  presumed  to  have  ati^^Mfl 
and  looked.  Tbia  presumption  Is  only  ap- 
plicable to  persons  at  a  railroad  crossiu^- 
where  tiiey  have  a  right  to  be.  Unless  it  is 
shown  Oiat  they  did  not  stop,  look,  and  listen, 
the  court  will  presume  they  did.**  Tlie  in- 
stmetlon will  not  bear  that  constmction. 
There  was  no  evidence  offered  to  ahov  that 
decedent  did  stop  and  look  for  a  coming  train 
when  he  got  upon  the  west-bound  tnc^  and 
the  instruction  Is  that  failure  to  offer  proof  to 
that  effect  does  not  raise  the  presumption  Oiat 
be  did  not  stop  and  look,  unless  the  eridencc 
shows  that  he  must  have  seoi  the  approachli^ 
train  if  he  had  looked.  Two  of  the  person.^ 
who  were  in  company  with  decedent  (May 
Hall  and  LllUe  DoUn)  testify  that  when  they 
got  onto  the  west-bonnd  track  they  looked 
hack  for  a  train,  and  saw  none.  It  cannot  be 
presumed  that  decedrat  did  not  stop  and  look. 
For  the  reasons  herein  given,  the  Judgment 
will  be  reversed,  the  verdict  set  aalde^  and  a 
new  trial  awarded. 


OLBAVBNGEB   t.   ROHRBAUGH.  EOierifl. 
et  al. 

(Supreme  Oonrt  of  Appeals  of  West  Virginia. 

April  1.  1899.) 
ElaBOB  TO  CtBOOiT  CouBT — Whbh  Lob. 
A  writ  ot  error  lies  to  the  order  of  the  cir- 
cuit court  reversing  the  judgment  ot  a  jnatief. 
and  setting  aside  the  verdict  of  a  jnry  on  whicb 
such  judgment  Is  founded,  and  directing  a  trial 
de  novo.    Such  writ  will  not  be  sustained  bj 
this  court  unless  sach  circuit  court  has  plainl; 
erred,  but  the  judgment  will  be  afflrmeo. 
(Syllabus  by  the  Court.) 

£^ror  to  circuit  court,  Barbour  county;  J. 
H.  Holt,  Judge. 

Action  by  Q  G.  (31eavenger  against  B.  B. 
Bohrbaugh,  BherlCf  of  Barbour  coonty,  and 
others.  From  an  <wder.settlDg  aside  a  TOdlct 
tor  plaintiff  and  granting  defendants  a  new 
trial,  plaintiff  brings  error.  Affirmed. 

J.  Hop  Woods  and  W.  T.  George,  for  idaln- 
tiff  In  error.  W.  L  Ice,  for  dtfemdants  la  er- 
ror. 

DENT,  P.  O.  G.  Cleavenger  sued  B.  B. 
Rohrbaugh,  sheriff  ctf  Barbour  county,  and  hJs 
sureties  on  his  official  bond,  for  $110,  and  SSO 
damages,  before  a  justice  ot  said  county 
Nothhig  in  the  pleadings  or  In  the  justice's 
record  shows  what  the  suit  is  about,  or  gives 
the  cause  of  action.  But  It  appears  In  the  erl- 
dence  that  it  was  to  recom  the  valoe  of  a 
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ain  Bitrlng  wagon  and  eight  head  of  ilieep 

.  under  an  execution  In  favor  of  J.  N.  B. 
n  against  F.  A.  GteaTenger,  a  brother  of 
Qtlff.  No  objectfni,  howerer,  was  made  tn 
want  of  proper  pleadlngB,  as  the  partl« 
e  funy  aware  as  to  ttie  matter  of  contro- 
17.  The7  took  It  for  granted  the  courts 
lid  be.  likewise;  and  hence  the  evidence 
It  be  deemed  ammdatory  of  the  pleadtaigB, 
supply  the  place  of'botii  allegata  and  pro- 
I.  After  two  jury  trials,  a  verdict  was 
id  In  fiivw  of  ^alntlff  for  $100.  The  Jos- 
refused  to  set  the  same  aside,  and  en- 
d  judgment  thoeoo.  The  dc^mdants  took 
•ral  bUlB  ot  exception  to  the  rulings  of 
Justice,  and  applied  to  the  drcolt  court 
a  writ  of  certiorari,  which  was  granted, 
plaintiff  moved  the  dlnnlssel  ot  the  cer- 
irl,  but  the  drcnlt  court  overnded  the 
e.  set  aside  the  venffict  of  the  Jury,  and 
cted  a  new  trial  ot  the  Issue  betwem  the 
lies.  Fnun  this  oida  the  plalntlft  6b- 
ed  a  writ  of  oror.  Hie  defendants  object 
tucfa  writ  as  being  granted  prematurely 
•re  a  trial  had  In  the  dicult  court  In 
Mrt  of  this  etmtaitton,  reliance  Is  bad  on 
case  of  Morgan  v.  Railroad  Go.,  89  W.  Ta. 
19  8.  SL  588>  In  which  this  court  held  that 
[it  of  error  would  not  lie  to  an  order  ovet^ 
ig  a  motion  to  dismiss  an  appeal  from  a 
ice's  Judgment  as  such  order  was  not  a 
I  Judgment.  In  that  case  there  was  no 
ir  setting  aside  tiie  verdict  at  a  Jury,  as  In 
present  case,  which  latter  order  Is  ex- 
sly  made  appealable  by  clause  8,  |  1,  c. 
Code.  In  the  ease  of  Arnold  v.  Iiswls 
aty  Court,  88  W.  Va.  143,  IS  B.  E.  478, 
I  h^  that  *'a  final  decision  on  a  writ  of 
lorarl  is  reviewable  oa  writ  of  error  from 
court  according  to  the  rules  of  law  and 
rtlce  in  other  cases."  And  In  the  case  ot 
gan  V.  Ballroad  Co.,  88  W.  Ya.  17.  10  EL 
>88.  It  is  held  that:  "A  Judgment  of  a 
iilt  court  upon  a  writ  of  certiorari  re- 
dng  a  Judgment  of  a  Justice,  setting  asldA 
Terdlct  of  a  Jury  upon  which  the  Judg- 
,t  was  baaed,  and  granting  a  new  trial, 
a  final  Judgment,  though  It  retained  the 
!  for  retrial,  and  cannot  be  set  aside  on 
e  motion  at  a  subsequent  term."  Being 
lal  Judgment,  It  is  appealable.  Such  has 
1  regarded  the  settled  law  by  tbis  court 
?nn  V.  Schwartz,  32  W.  Va.  487,  9  S.  B. 

Straley  v.  Payne,  48  W.  Va.  185,  27 
S.  359.  A  coDclnsive  reason  why  such 
;  of  error  was  Improvldently  granted  Is 
large  discretion  Invested  In  the  circuit 
t  by  sections  2.  3,  c.  110,  Code,  to  review 
rments  of  justices  founded  on  verdicts  ot 
?s  by  certiorari.  Harrow  r.  Railroad  Co.. 
^.  Va.  717,  18  S.  £.  926;  MIchaelsou  v. 
ttey.  46  W.  Va.  — ,  32  S.  E.  170.  In  the 
iT  case  this  court  held  "that,  unless  such 
retion  Is  plainly  abused,  this  court  can- 
Interfere  therewltli."  and  **lf  the  evi- 
•e  preseDts  mixed  questions  of  law  and 
,  material  to  the  Issue  involved,  about 
;h  two  reasonable  men  learned  in  the 


law  might  differ  as  to  the  proper  determina- 
tion thereof  the  circuit  court  commits  no 
appealable  error  In  awarding  a  new  trial." 
In  the  case  under  consideration  the  evidence 
shows  that  the  matter  In  controversy  Is  a 
spring  wagon  and  eight  sheep  sold  under 
execution  levy  In  the  open  market  at  the 
price  of  I16.7B  and  $21,  respectively,  amount- 
ing to  $36.75.  The  opinion  of  various  wit- 
nesses was  taken  In  relation  to  the  value  of 
this  property.  Thety  differed  widely  In  their 
estimate,— one  placing  a  taitcy  value  on  the 
^gon,  as  having  belonged  to  plaintiff's  de- 
ceased father.  This,  of  course,  was  Incom- 
petent uid  Improper.  The  plaintiff  was  also 
permitted  to  testify  that  In  addltitm  to  the 
value  thereof,  he  was  damaged  to  the  amount 
of  $50.  This  was  also  Improper  evidence  to 
go  to  the  Jury.  The  sale,  being  telr  and  In 
the  open  market,  is  tiie  best  evidence  of  the 
value  of  the  property.  Sedg.  Heas.  Dam. 
1 470.  This  being  an  action  fw  the  conversion 
<tf  penonal  property,  the  measure  of  the  dam- 
ages Is  the  valTO  of  the  ptt^terty  at  the  time 
of  the  conversion,  with  Interrat.  Id.  f  493; 
2  TxKk.  Comm.  88.  Such  Is  the  general  rule, 
to  which  there  may  be  exceptions,  but  there  is 
nothing  special  in  this  case  to  take  It  from 
under  this  rule.  Regarding  the  sale  value  as 
the  true  value  <tf  the  property,  plaintiff  was 
not  entitled  to  recover  ^ceedhig  $40,  and  a 
liberal  estimate  would  be  not  exceeding  $60, 
if  entitled  to  recover  anything,  whldi  Is  a 
disputed  questitm  law  and  fact  arising  on 
the  evidence,  about  which  reasonable  mesa 
learned  In  the  law  might  differ.  The  Jury 
allowed  him  $100,  which  Is  clearly  excessive, 
according  to  the  decided  preponderance  of  the 
evidence,  and  was  undoubtedly  occasioned  by 
the  ImtHTDper  evidence  admitted  by  the  Justice 
as  to  the  damages  and  value  of  the  propert>' 
heretofore  refared  to.  The  excess  Is  not  suf- 
ftdent  to  give  this  court  Jurisdlctim,  bat  It  Is 
within  the  Jurisdiction  of  the  circuit  court. 
The  drcnit  court,  therefore,  did  not  abuse  its 
discretion  in  setting  aride  the  v«dict  and 
granting  the  d^endants  a  new  trial,  ^e 
Judgment  Is  affirmed. 


TOWN  OF  PARSONS  t.  MILLER  et  al. 
(Sapreme  Court  of  Appeals  of  West  Virginia. 
April  8,  1889.) 

EtidbnCB— COBPORATIOH  BoOKS— TOWH  BbBOBAKT 

— LiABiuTT  olf  Bond. 

1.  The  corporation  books  concerning  the  gov- 
ernment of  a  city,  town,  or  Tillage,  when  they 
have  been  publicl7  kept,  and  the  entries  have 
been  made  oy  a  proper  officer,  aa  well  as  duly- 
authenticated  copies  therefrom,  are  admissible 
evidence  of  the  facts  witnessed  in  them. 

2.  Sureties  on  an  official  bond  are  liable  for 
money  in  the  hands  of  their  principal  at  the 
date  of  the  bond,  provided  snch  money  forma  a 
part  of  the  fund  which  the  bond  waa  intended 
to  secare.  and  came  to  the  hands  of  ^e  prin- 
cipal obligor  In  the  coarse  of  a  precedent  term 
of  office  or  employment.  If  they  make  the  de- 
fense that  the  money  was  collected  or  otherwise 
came  Into  the  hands  of  the  principal  b^ore  the 
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Error  to  circuit  court.  Tucker  oonntj;  J.  H. 
Holt,  Judge. 

Action  by  tbe  town  ot  Paraons  against  M.  V. 
Ulller  and  otbers.  Judgment  for  defendants, 
and  plalntlfl  brings  error,  RevoKwd. 

W.  R  Maxwell  and  A.  J.  Valentine,  for  plafefr- 
tur  in  error.  L.  Bansfoxd,  for  defeadULtt  in 

error. 

McAVUORTBB.  J.  The  town  of  Paraons 
brought  Its  action  before  M.  F.  Upscumb,  a 
Justice  of  Tucker  county,  against  M.  V.  Miller, 
late  sergeant  of  the  town,  and  S.  A.  Moore  and 
h.  M.  Austin,  sureties  on  his  official  bond,  and 
filed  an  account,  as  bill  of  particulars,  against 
tbe  defaidants,  by  name,  as  Indebted  to  the 
town  of  ParsoM,  "on  account  of  money  bod 
and  received  by  said  &L  V.  Miller,  late  town 
sergeant  (on  official  bond),  f300.00,"  and  filed 
the  following  notice:  "Parsons,  W.  Va.,  Not. 
10,  '96.  At  a  meeting  of  the  town  council  of 
Parsons  held  November  9th,  1S96,  tbe  follow- 
ing motion  was  made  and  carried:  "On  motion, 
it  is  ordered  that  M.  V.  Miller,  late  sergeant 
of  this  town,  do  pay  over  to  L.  H.  Layten,  the 
present  secant,  all  money  due  the  town  from 
him  as  late  town  sergeant,  and  that  L.  B.  Lay- 
ten,  town  sergeaut,  is  directed  to  preset  a 
copy  of  above  order  to  the  said  M.  V.  Miller, 
and  demand  Immediate  payment.  F.  M.  Kelly, 
Recorder.  Wm.  G.  Conley,  Mayor.'  Executed 
tbe  within  notice  by  delivering  to  the  within- 
named  U.  V.  Miller  a  true  copy  hereof  this  the 
tenth  day  of  November,  1886.  L.  H.  Layten, 
Town  Sergeant"  The  defendants  made  no 
answer,  either  oral  or  in  writing.  The  Justice 
heard  the  case,  and  rendered  JudgmeiU  for 
l^alntUt  for  $86.58,  with  hitereat  and  costs. 
Plaintiff  appealed  fr<HD  this  Judgment  to  the 
circuit  court.  On  the  12tb  of  March,  1896,  a 
Jury  was  Impaneled  to  try  the  case;  tbe  plain- 
tiff Introduced  Its  evidence,  to  which  evidence 
the  defendants  demurred,  and  In  wblcb  plain- 
tiff Joined;  the  defendants  offered  do  evidence; 
and  under  the  direction  of  the  court  tbe  Jury 
returned  the  following  verdict:  "If  tbe  law  be 
for  tbe  plaintiff,  then  we,  the  Jury,  find  for  the 
plaintiff,  and  assess  its  damage*  at  $249.S0; 
but.  if  the  law  be  for  the  defendants,  then  we 
find  for  the  defenoanta."  Tbe  court  took  time 
to  consider  of  tbe  demurm',  and  on  the  21st 
day  of  June,  188S,  wtered  an  order  sustaining 
tbe  demurrer,  and  giving  Judgment  for  defend- 
ants for  costs.  In  tbe  course  of  the  trial, 
I^lntlff  took  three  several  bills  of  exception, 
wblcb  were  duly  signed  and  made  a  part  of 
tbe  record.  Tbe  plaintiff  sued  out  a  writ  of 
error,  and  assigns  as  error  tbe  refusal  of  the 
court  to  permit  plaintiff  to  give  in  evidence  tbe 
settlement  referred  to  In,  and  made  part  of, 
the  first  bill  of  exceptions,  wblcb  says  "that 
upon  tbe  trial  of  this  case  a  settlement  made 
with  M.  v.  Miller  as  town  sergeant,  dated  on 
tbe  31st  day  of  August.  1895,  in  the  words  and 


Ing  report  endtDKAoc.  lot,  1806:  SLY.  MUler 
Sergeant,  DrV  "— tJien  proceeds  to  sfve  a  nvnt 
ber  of  Items  nnder  the  **I>r."  cbtamn  and  a 
number  under  tks  *'Ce."  Gobunn,  sad  strikic;; 
a  balance^  and  signed  "J.  a  Seller.  M.  U 
Godwin,  B.  r,  Bl^itmlre,  OoaUBtttee.*'  To  tbi 
introduction  ot  wUdi  defendants  objected,  and 
tbe  objection  was  sustained,  aad  excepOoa 
token.  Tbere  Is  nothing  to  cannect  this  re- 
port In  any  manner  wltti  the  recoida  of  tbr 
town  eooncll.  It  does  not  purport  to  be  a 
of  the  record  of  plaintiff,  or  a  copy  fvun  lt» 
minutes;  and,  while  ^  un  of  ooeption  sayi 
it  '*waB  offered  to  be  Introdnoed  In  tbe  eridence 
of  G.  W.  Mlnear,"  Ote  tailj  evidence  found  in 
tbe  record  of  any  "Mineor"  is  tbe  following, 
without  caption  or  dosing,  loterjectBd  into  a 
deposition  of  witness  Howard  Staaffer:  *-Hr. 
Mbiear:  Q.  What  office  do  yon  bold?  A 
Recorder  of  Hie  town  of  Parsons.  Q.  What 
Is  this  book?  A.  Becord  Book."  With  noth- 
ing mwe  to  Show  its  connection  wftb  the  ease, 
it  was  properly  rejected  as  evidence. 

Tbe  second  aooignment  is  for  error  In  re- 
fusing to  permit  plaintiff  to  give  in  ev1dfDi\ 
the  settl^oit  r^erred  to  la,  and  made  t 
port  of,  bill  of  exertion  No.  2,  hitrodoc^j 
and  offered  as  evidence  with  the  erldeace  oi 
H.  F,  Rlghtmire.  The  evidence  offered  woe 
a  settlement  mode  wiib  M.  V.  MIllw,  town 
sergeant  from  the  1st  day  of  February  to  Sej>- 
tember  21,  1895.  T^ls  report  or  settl«neDt 
Is  nkode  oat  precisely  in  tbe  some  form  as  tlie 
fotmer,  and  signed  by  a  committee  of  the 
coundl,  and  In  addition  is  shown  to  bare  been 
the  town  council  made  a  matter  of  record, 
and  Is  Identified  and  proven  by  the  record  of 
the  town  council,  by  witness  Howard  Shofl^. 
and  by  witness  Rlghtmlre,  who  w»&  a  moaber 
of  tbe  council  committee  who  made  the  settle- 
ment "Ihe  corporation  books  concerning  tbe 
government  of  a  dty  or  town,  when  they  have 
been  publicly  kept  and  the  entriea  have  been 
made  by  a  pn^^er  officer,  are  admissible  evi- 
dence of  tbe  facta  witnessed  in  them."  Star- 
kie,  Ev.  308;  Grafton  v.  Reed,  M  W.  Va.  li^ 
12  S.  E.  767  (Syl.,  pobit  2).  This  setdemeu 
Should  have  beoi  admitted.  It  showed  a  bal- 
ance dae  from  Miller  to  tbe  town  at  that  dale 
(September  21, 189&)  of  $063.92.  Of  the  ttemt 
of  debit  In  thhi  settlement  on  accoont,  amou 
others,  was  one  item  ai  9827.38,  tax  receipts 
for  1895. 

The  third  ostignmait  Is  the  refusal  oC  tlu 
eourt  to  allow  witness  Rlghtmlre  to  answer 
tbe  f(^owlng  question  touching  the  balsBce 
found  due  the  town,  on  settlement,  of  fass.- 
92:  "At  that  time  what  was  It  Mr.  MUler 
brought  In  to  represent  the  f  OSsr  As  the  sa- 
swer  could  only  coneero,  and  probaUy  prove, 
offsets  of  tbe  defendant  Miller,  the  raUng  eonld 
not  be  prejudicial  to  plaintiff,  and  Is  no  cinsv 
of  com^alnt  on  its  part. 

Ralntiff  Introduced  In  evidence  the  official 
bond  of  M.  V.  Miller,  with  a  A.  Miller  and  L 
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Anctln  88  hia  soretiea.  Id  the  penalty  of  | 

00.  dated  September  23,  1896.  tUed  and  ap- 
red  September  23,  1805.  and  the  notice, 
I  tlie  evidoice  of  aerrlce  thereof  upon  said 
7.  Miller,  reQutrisff  talm  to  pay  orer  to  hLa 
«88Qr  all  numey  due  from  hfm,  aa  late 
vant,  to  the  town,  under  which  order  it 

hia  dnty  to  pay  It  orer  to  his  successor, 
«8  be  bad  legal  grounds  for  refusing  to  so 
It  Board  T.  Parsons.  22  W.  Ta.  306  (Syl., 
\t  2).  Plaintiff  Introduced  as  a  witness 
rard  BbafTer,  reccwder  of  said  town  in  1697. 

testified  from  the  record  that  M.  T.  MlUer 
{ned  bl>  (Ace  ot  sergeant  September  18th, 

on  the  21at  the  settlemoit  was  made 
:b  showed  MUler  doe  the  town  9663^ 
sh  balance  was  carried  to  bis  final  settle- 
t  to  the  council  January  80,  1896;  that 
balance  at  that  time  was  $892.90;  tbat 

amount  was  carried  Into  anotber  settle- 
t  of  the  eooneU  for  1890,  had  July  10, 1896, 
'hich  last  Bettlement  Miller  was  erroneous- 
barged  with  «68.28  taxes.    "Q.  What  la 

error?  A.  Taxes  In  settlement  of  Sep* 
3er,  '86.  He  was  charged  with  them,  and 

Inlance  was  cfedlted  afterwards  In  thli 
ement  Mr.  Miller  owed  a  balance  of 
.35.  and  by  taking  balance  of  168.25  would 
e  stlU  owing  the  town  9249.50.  Q.  State 
tber  you  were  recorder  of  the  town  at  the 
>  this  salt  was  Instituted.  A.  I  was.  Q. 
I  tbat  amount  the  amount  the  town  brought 
against  him  for?  A.  I  think  the  suit  was 
Lght  for  ¥300,  but  we  only  ,  claimed  ¥249.. 

This  evidence  ot  witness  Shaffer  la  wlth- 
objectlon  on  the  part  ot  defendants,  as  la 

tbe  Jntrodnctlon  of  the  record  book  of  the 

1,  upon  which  he  testlfles,  and  the  bond, 
tbe  notice  to  pay  tbe  money.  There  Is 
ling  In  the  record  to  show  what  tbe  con- 
ion  of  defendants  Is,— whether  they  datan 
>ly  that  the  principal  defendant  Is  not  bl- 
ed to  the  town,  or  whether  they  woidd 
w  tbe  UatalUty  on  the  sureties  in  a  former 
I,  except  tbat  by  tmi^lcatkm  the  hdeeoioe 

be  gathered  from  the  cross-examination 
rltneas  Shaffer.  Yrtiere  they  prore  the  fttct 
a  former  bond  was  given.  "Burettes  on 
official  bond  are  UaUe  for  moneys  In  the 
Is  ot  tbebr  principal  at  the  date  of  Ibe 
i,  prOTlded  such  monqr  tonus  a  part  ot  the 
I  wblcb  the  bond  was  Intended  to  secure 
came  to  tbe  hands  of  the  principal  obligor 
lie  course  of  a  precedent  tmn  ot  office  m 
loyment.  If  Ibey  make  the  dtfenae  that 
money  was  collected,  or  otherwise  came 
the  hands  of  tb^  ^Indpal,  before  the 
utlon  ot  tbe  bond.  It  Is  Iseambent  upon 
Q  to  show  also  that  It  was  misapplied  be- 
that  time."  Murfree.  Off.  Bonds.  |  686; 
Een  T.  Luie,  48  Tex.  279.  WlUle  this  erl- 
»  was  admitted  without  objection,  and  is 
ly  sufficient  to  snjiport  tbe  verdict  of  a 
.  the  defendants'  demurrer  admits  it  to  be 
.  Lee's  Bx'rsv.  Bridge  Co.,  18W.Va.289. 
leard  v.  Bafiroad  Oo..  26  W.  Va.  469.  It  Is 
tbat,  "If  the  evidence  Is  such  tbat  the 
t  ought  not  to  set  aside  the  verdict  of  a 


I  Jury  in  favor  of  the  demurree,  then  npoo  a  de- 
murrer to  that  evidence  the  court  should  give 
Judgment  against  the  demurrant."  For  tbe 
reasons  herein  given  the  Judgment  of  the  cir- 
cuit court  Is  reveraed,  and  Judgment  entered  \a 
tills  court  upon  tbe  verdict  of  the  Jury  for 
$249.50  In  favor  of  the  plaintiff. 


MORRIS  et  al.  v.  ROSBIBERRT  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

March  18,  1899.) 
Co-TSNANTa — Pdbchasb  of  Advbrse  iNTERsar  — 
Tax  Titls-^quts  or  Pabtibs— 

LnUTATIONS. 

1.  Ab  a  general  rule,  a  joint  tenant  or  tenant 
in  comniou  is  not  to  purchase  in  an  outstandiiu; 
adverse  title  to  the  common  property  for  ms 
own  benefit,  to  the  exclusion  of  his  co-tenant. 
Bat  the  covenant  must  within  a  reaatmable 
time  make  bis  election  to  claim  the  t>eQefit,  and 
to  contribute  to  tbe  expense  incurred  in  the 

fmrchase  ot  snch  title.  If  he  anreasonably  de- 
ays  until  there  is  a  change  in  the  condition  of 
the  property  or  in  tlie  circumstances  of  the 

Eartles,  he  will  be  held  to  have  abandoned  all 
enefit  arising  from  the  new  acquisition. 

2.  Where  a  joint  tenant  or  tenant  in  common 
bus  obtained  the  assignment  of  the  sheriff's  cer- 
tificate of  sale  and  purchase  from  a  party  who 
purchased  the  land  so  held  in  common  at  tlie 
sheriff's  sale  of  dellnQuent  land,  and  as  such 
assignee  has  obtained  a  deed  therefor,  and  a 
party  claiming  to  be  a  joint  traant  or  tenant  In 
common  with  tbe  party  obtaining  ^uch  deed 
seeks  by  hill  in  equity  to  have  said  deed  set 
aside  as  a  cloud  upon  his  title,  he  must  tender 
with  his  bm  a  sufficient  amount  to  reimburse  the 
party  who  so  obtained  said  deed  tbe  amoont 
paid  for  him  in  redemption  of  tbe  land,  and  all 
subsequent  taxes  paid  by  him  thereon,  with  In- 
terest. 

3:  Hie  statutoiy  bar  to  a  widow's  rcmediei 
for  the  recovery  of  her  dower  is  the  lapse  of 
10  years  from  the  death  of  her  husband,  when 
her  right  to  sue  accraes. 

(Sfllabos  bj  tbe  C3ourt.) 

Appeal  from  circuit  court,  Mason  county; 
P.  A.  Guthrie,  Judge. 

Bill  by  Mary  J.  Morris  against  Georgia  A. 
Rosel>erry  and  others.  From  the  decree  ren- 
dered, tbe  plaintiff  and  certain  defendants  ap- 
peal. Modified  and  affirmed. 

John  Tj.  Whltten  and  George  Poffenbarger, 
fw  appellants.  Chaiies  B.  Hogg,  for  appel- 
lees. 

ENGLISH,  J.  At  tbe  July  rules  for  the 
dreult  court  ot  Mason  county,  in  tbe  year 
1893,  Mary  J.  Morris  IHed  ber  bill  of  complaint 
against  OetHrgla  A.  Boseberry  and  otbers,  in 
which  Bbe  alleged  that  she  was  the  widow 
of  Peter  Boseberry.  who  died  hi  August  1S73, 
seised  of  a  valuable  tract  of  land  situated  In 
said  county,  cmtalnlng  189  acres,  more  or 
less,  and  left  surviving  him  Ibe  plaintiff  and 
tbe  following  named  children,  bis  only  heirs 
at  law,  to  wit.  Georgia  A.  Boaeberrr.  Hernan- 
do OL  Boseberry.  Peter  F.  Boseberry,  and 
Francis  Edward  Boseberry;  tbat  said  Peter 
F.  Rosebeny  departed  this  life  intestste 
about  tbe  2Sd  of  May,  1892,  leaving  surviving 
.him,  as  bis  only  hdrs  at  law,  tbe  platei^,  bis 
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death  tbe  owner  In  fee  ot  tiie  nudlrided  one* 
fourtli  Interest  In  aald  139  acres,  and  the 
plaintiff,  as  one  of  hla  heirs  at  iaw,  was  enti- 
tied  to  hare  lier  share  set  off  to  fasr,  If  the 
same  was  susceptibie  of  partition  among  the 
parties  entitled  thereto,  but.  If  not  She  de> 
sired  the  same  to  be  sgld,  and  the  proceeds 
distributed  among  the  parties  according  to 
their  respective  Interests.  The  plaintiff  fur- 
ther alleged  that  on  December  10,  1888.  the 
sheriff  of  Mason  county  sold  said  real  estate 
for  the  nonpaymrat  of  taxes  tliereon  for  the 
year  1882,  charged  In  the  name  of  Peter  Bose- 
berry*s  heirs,  when  W.  H.  Garland  became 
the  purchaser  for  the  sum  of  $23.S0;  that 
shortly  after  said  sale,  and  before  the  ex- 
plratliHi  ot  the  year  within  which  any  of 
the  hebs  might  lawfully  redeem  said  land  so 
sold,  to  wit,  on  the  24th  of  April,  1881,  the 
defendant  Georgia  A.  Boseberry,  one  of  the 
heirs,  redeemed  said  reel  estate  so  sold;  that 
on  December  17,  1887,  said  Georgia  obtained 
a  deed  to  tbe  whole  of  said  land  from  the  derk 
of  the  county  court  ot  Mason  county,  which 
deed  was  obtained  by  fraudulent  assurances 
and  representations  made  by  said  Georgia, 
who  is  seeking  to  defeat  and  defraud  the 
plaintiff  ont  of  all  of  her  rights  and  Interest 
in  said  real  estate;  that  it  was  agreed  be- 
tween plaintiff  and  said  (Georgia  that  said  real 
estate  should  be  redeemed  for  plaintiff's  ban 
eflt,  as  well  as  the  other  heirs  of  said  Peter 
Boseberry,  and  she  frequently  assured  plain- 
tiff, before  the  expiration  of  tiie  redeemable 
year  as  allowed  by  law  for  tbe  redemption  of 
land  so  sold,  that  ahe  had  no  intention  of  ap- 
plying for  a  deed  to  said  real  estate;  that 
after  redeeming  said  land  as  aforesaid,  and 
making  said  assurances,  she,  with  the  inten- 
tion of  defrauding  plaintiff,  procured  said 
deed  to  be  made  to  herself,  and  fraudulently 
Induced  said  W.  H.  Garland  to  Join  In  said 
deed;  that  under  this  deed  said  Georgia  has 
had  possession  of  the  land  shice  the  date 
thereof;  that  at  the  time  she  took  possession 
there  was  a  ralnalde  lot  of  timber  on  the 
land,  worth  at  least  ?300,  and  that  she  has 
been  cutting  and  selling  said  timber,  until  not 
more  than  fSO  worth  remains  on  the  land; 
and  Oat  said  Georgia  executed  a  deed  of  trust 
to  J.  P.  B.  B.  Smith,  trustee,  np(m  three- 
fourths  of  the  land,  to  secure  to  S.  W.  Somer- 
ville  the  payment  of  $300,  which  trust,  she 
alleges,  is  illegal  and  Told,  as  to  plaintiff's  In- 
terest in  the  land.  And  plaintiff  prays  that 
said  deed  to  Geor^  A.  Boseberry  be  set 
aside,  that  said  trust  deed  be  set  aside,  that 
the  dower  of  plaintiff  in  said  lands  be  assign- 
ed to  her,  and  that  partition  of  the  residue  be 
made  between  the  sereral  parties  entitled 
thereto,  if  It  can  be  partitioned,  and,  if  not, 
that  It  be  sold,  and  the  proceeds  divided 
ammg  those  entitied  to  It;  and  she  also 
pray^  that  said  Smith,  trustee,  and  Somer- 
TiUe  be  enjoined  from  selling  said  land  under 


and  Samnd  BomttTllle  Intetpoaed  a  donurrer 
to  plaintiff's  Mil,  which  was  orerrolsd.  The; 
also  answered  plaintiff's  bill,  putUns  In  lss> 
the  material  allegations  thereof;  tbe  defoid- 
ant  Georgia  Boseberry  also  pleadlDgr  the  stat- 
ute (rf  limitations.  Depositions  were  takoi  br 
both  parties,  and  on  the  7th  of  Febraair. 
1896,  the  canse  was  heard,  and  pialntUTa  biB 
dismissed;  the  court  holding  that  the  tron 
debt  In  Qie  bill  mentioned  might  be  pn^ett; 
enforced  against  the  realty  therein  embraced 
From  this  decree  said  Mary  3.  Morrta,  H.  C. 
Boseberry,  and  Francis  K.  Boseberry  obtain- 
ed this  appeal. 

Did  tile  circuit  court  vn  In  not  setting  aside 
the  tax  deed  made  to  tbe  defoidant  Georini 
Boseberry  oa  December  17, 18B7?  Now,  whllr 
it  is  true  that  this  court  has  held  In  aereai 
cases  that  a  purchase  of  lands  at  a  sale  for 
taxes  by  the  owner,  or  by  one  whose  duty  it 
is  to  pay  the  taxes,  moely  operates  as  a  pay- 
ment  of  the  taxes  and  a  redemption  of  the  Isihl 
for  the  years  for  whl^  it  was  sold,  in  Sutr 
T.  Eddy,  41  W.  Va.  95,  23  S.  E.  S29,  It 
also  held  that  "one  who  Is  under  any  legal  or 
moral  obligation  to  pay  taxes  <m  land  can- 
not, by  neglecting  to  pay  the  same,  and  al- 
lowing tile  land  to  be  stdd  tn  conseqnmce  ot  , 
such  ne^ect,  add  to  or  strwgtben  his  dtle  ei- 
ther by  purchasing  at  the  sale  himself,  or  nif- 
ferlng  a  stranger  to  buy,  and  then  purchasing 
from  him."  While  it  Is  true,  as  we  have  se^ 
that  said  land  was  pun^sed  at  the  delln- 
qnent  sale  by  W.  H.  Guland,  and  that  sereral 
months  afterwards  the  defendant  Geort.-(a 
Boseberry  r^ld  to  Garland  the  amoant  paid  , 
by  him,  with  12  jkt  cent,  interest  added.  aoJ 
that  some  time  afterwards  GariaBd  Jcrined 
with  the  derk  of  the  county  court  in  deeiiis!; 
the  land  to  said  Georgia,  jvt  there  Is  no  evi- 
dence that  she  fraudulent^  Induced  Garland 
to  Join  in  the  deed.  He  recelTed  his  moocr 
and  interest  by  the  hands  ot  the  derk,  and 
subsequently  Joined  In  tiie  deed.  It  appears  , 
that  Georgia  repaid  to  Garland  $21.25  In  April  ' 
1884,  and  tiiat  she  has  paid  the  taxes  on  d» 
land  since  that  time,  although  the  deed  wis  ! 
not  made  to  her  until  December  17,  ISSi.  Tbe 
plaintiff  in  this  case,  Mary  J.  Morris,  prays,  in 
her  Mil  ffled  at  the  July  mtes,  1893.  ttat  btr 
dower  may  be  assigned  to  her  in  the  lands  of 
her  late  huaband,  Peter  Boaebory;  bat  It 
seems  that  her  husband  died  In  Augast  1S7S. 
— neariy  20  years  before  the  blD  was  filed. 
Thft  statute  of  limitations  was  pleaded  and  re- 
lied on  by  the  defendant  Georgia  Bosebeny. 
and  under  the  ruling  of  this  court  in  tbe  csm 
of  Smith  T.  Wehrle.  41  W.  Va  270,  23  a  E. 
712,  "the  statutory  bar  to  a  widow's  remedies 
for  the  recoTCTy  of  her  dower  is  the  lapse  of 
ten  years  ftom  the  death  of  her  husband, 
when  her  right  to  soe  accrues."  Snch  belnf 
the  case,  the  plaintiff  coidd  not  recover  tiie 
dower  claimed  in  her  Ull. 

Was  the  plaintiff  oitltled  to  the  ponition 
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prayed  for  in  her  bUl?  Tbt  only  lotemt 
held  In  the  land  was  anch  aa  aba  d^ved 
n  heir  at  law  of  her  aon  Peter  Roae- 
y.  who  died  Blay  23.  1882,  which,  it  the 
deed  was  set  aaMe,  would  entitle  her  to 
sixteenth.  The  age  of  said  Peter  F.  at  the 
of  his  death  does  not  exactly  appear,  but 
vas  between  hla  brother  Heniando,  who 
25  on  March  7, 1883,  and  Francis  B.,  who 
21  on  the  4th  of  June,  18^,  ao  that  aald 
r  must  hare  been  about  22  years  of  age  at 
:lme  of  his  death;  yet  he  does  not  aniear 
are  taken  ai^  atet»s  after  he  arrived  at 
age  of  21  to  set  aside  said  tax  deed,  and, 
iiigbt  that  appears  In  the  record,  he  may 
'  been  satisfied  to  allow  It  to  stand.  So 
is  appears,  he  acquiesced  In  the  codt^- 
by  tbe  tax  deed  to  bis  slstor,  and.  If  he 
In  his  llfeUme  waived  his  rle^t  to  assail 
tax  deed,  his  heirs  at  law  could  not  as- 
such  r^t  successfully.  Our  statute 
e,  c.  31,  }  SO)  proTides  that:  "Any  Infant, 
led  woman  or  insane  person,  whose  real 
e  may  have  been  so  sold  during  such  dls- 
ty,  may  redeem  the  same  1^  paying  to  flie 
baser,  his  hdrs  or  assigns,  within  one  year 
■  the  removal  of  the  dlsabllliy,  the  amount 
vhlcb  the  same  was  sold,  with  the  neces- 
charges  incurred  by  the  purchaser,  his 
I  or  assigns,  In  obtaining  the  title  under 
lale,  and  such  additional  taxes  on  the  es- 
as  may  have  been  paid  by  the  purchaser, 
leirs  or  assigns,  and  Interest  on  the  said 
3  at  the  rate  of  six  pa  centum  per  an- 
from  the  thne  the  same  were  paid.  £t 
such  person  own  an  undivided  intonst  in 
-eal  estate  so  sold,  he  may  redeem  auch  In- 
it  In  like  manner,  and  within  the  aame 
,  by  paying  anch  proportion  of  the  pur^ 
a  money,  charges,  taxes  and  Interest,  as 
merest  in  the  premises  Is  to  tiie  whole 
:  or  part  sold;  but  he  shall  not  have  the 
to  redeem  more  than  his  own  tudlvlded 
eat."  If  a  party  would  avail  blmsdf  of 
•cneflta  of  this  statute,  he  must  do  so  wltb- 
reasonaUe  time.  In  the  case  of  Buchanan 
ing's  Heirs,  22  Grat.  414,  fourth  potait 
bus,  we  find  It  held  that:  "Aa  a  general 
a  Joint  tenant  or  tenant  In  common  is 

0  purchase  In  an  outstandliv  adverse  tl- 
y  tbe  common  property  for  his  own  ben- 
Lo  the  exclusion  of  hla  co-tenant  But  the 
aant  must  within  a  reasonable  time  make 
lection  to  claim  tbe  benefit,  and  to  con- 
te  to  the  expense  incurred  In  tbe  ptxr- 

1  of  auch  title.  If  he  tinreasonaUy  delays 
there  Is  a  change  In  the  condition  of  the 

?rty  or  in  the  circumstances  of  the  par^ 
lie  will  be  held  to  have  abandoned  all 
tit  arising  from  tbe  new  acquisition."  In 
tase  we  are  considering,  more  than  nine 
I  elapsed  between  the  date  on  wUch 
sla  Boseberry  became  the  owner  of  the 
est  acquired  by  said  Garland  In  said  land 
jio  date  of  the  institution  of  this  suit,  and 
1  the  suit  was  brought  no  tender  or  offer 
made  to  reimburse  Georgia  for  any  por> 
of  the  amount  paid  by  her  to  Gariand  In 


purchasing  his  il^ts  acquired  at  the  tax  aale. 
In  <Hnler  to  sustain  audi  a  bOl,  It  Is  necessary 
that  the  plaintiff  should  otter  to  p^  to  the 
holder  of  the  certificate  of  purchase  a  soffl- 
clent  amount  to  relmhutse  blm  for  the  amount 
ea^nded,  and  all  snbaeqneDt  taxes  p^  by 
him,  with  Interest  It  is  held  in  the  case  of 
MlUer  V.  Cook,  185  BL  191,  20  N.  B.  761,  that: 
"One  who  comee  Into  a  court  of  equity  to  have 
a  tax  sale  set  aside  as  a  dond  uptm  his  title 
must  tsnder  or  offer  to  pay  to  the  holder  of 
the  certificate  of  purchase  the  amount  of  tiie 
lawful  and  valid  taxes  embraced  In  the  judg- 
ment, and  all  subaeqoent  taxes  paid' by  him, 
with  six  per  cent  Interest  tiiereon."  2  Des^, 
TM^  jf.  801,  under  the  head  of  "Averting 
Gloud  on  ntle,"  says,  "Equity  wUI  generally 
require  a  tender  of  the  tans  due,  as  a  con- 
dition i»ecedent  to  Ita  entertaining  Jurladlc- 
tlon;"  dtlng  numerous  antbcwlties.  In  Pritch- 
ard  V.  Madrrai,  24  Kan.  486,  the  law  Is  thus 
stated:  "Where  landa  woe  sold  for  taxes  due 
thereon,  a  condition  precedent  to  tiie  right  ot 
action  is  payment  or  tender  of  the  taxes  due 
and  paid  by  the  holder  of  the  tax  deed." 
Again,  It  Is  b^  In  Heraog  v.  Gregg,  23  Kan. 
726,  that  "the  action  lies  against  the  holder 
of  a  defective  tax  deed  uptm  proof  of  trader 
at  tbe  amount  of  the  legal  taxes  and  char- 
ges." See,  also,  Knox  v.  Dunn,  22  Kan.  683; 
Lancaster  v.  Du  Hadway,  87  Ind.  BOS.  Again, 
In  the  case  of  Gage  v.  PnmpeUy,  115  U.  S. 
454,  6  Svtp.  Ct  186.  it  was  held  that:  **ln  a 
proceeding  In  equity  In  a  court  of  the  United 
States  to  set  aside  a  tax  sale  in  Illlnota  as  Il- 
legal, the  claimant  shonld  offer  to  reimburse 
to  the  purchaser  all  taxes  paid  by  him,— botb 
tiioae  for  whldi  the  property  might  have  been 
l^ally  sold,  and  those  paid  after  the  sale.** 
Otiur  authorities  might  be  cited*  showing  the 
necessity  of  tendering  the  amount  of  taxes 
paid  by  the  party  acquiring  a  tax  deed,  with 
tile  accnied  interest  before  a  bill  could  be 
sustained  seeking  to  set  aside  the  deed;  but 
these  are  regarded  as  sufficient 

Now,  bi  addition  to  the  unreasonable  deli^ 
of  the  appdlanta  In  making  their  election  to 
datan  the  benefit  of  tiie  purchase  ftom  Gar- 
land of  this  land,  the  evldoice  shows  that  a 
deed  of  trust  was  executed  upon  the  property 
by  Georgia  Roeeberry  In  onter  to  borrow  f300 
from  tbe  defendant  Samtiel  SomervIUe.  At 
the  time  this  trust  was  executed,  it  appears 
from  the  testimony  of  G6L  BnUtii,  clerk  of 
the  county  court,  Hernando  C.  Boseberry 
came  with  Geor^  Boseberry  when  Ae  came 
to  borrow  the  money  £rom  StmervUle,  and 
heard  the  conversation  betwem  his  ^er, 
Georgia,  and  Smith  in  reference  to  tiie  loan 
of  uMHiey,  and,  while  be  took  no  part  in  the 
conversation,  he  seemed  perfectly  willing,  and 
knew  all  about  the  transaction  talked  over  in 
his  presence,  although  said  Heniando  denies 
being  present  on  that  occasion.  Col.  Smith 
appears  to  be  a  distaiterested  wltne*.  and 
Georgia  Boseboxyi  In  her  deposltloa,  swears 
that  hei  brother  Hernando  came  to  Point 
Pleaaant  In  her  ccmipany  on  iiaj  24,  1882, 
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of  tbe  trust  deed,  whicii  took  place  next  day, 
tbe  2&tb  of  May.  She  aaya  ttiis  loan  wai  ob- 
tained on  account  of  need  of  money  caused  by 
tbe  alckneas  and  death  of  her  brother  Peter 
P.  Boaeberry,  and  at  the  time  she  turned  ov&c 
$70  of  the  sum  to  her  brother  Hernando  C. 
to  settle  the  expoiBes  of  her  brother  Peter's 
death,  which  vras  caused  by  smallpox;  that 
tbe  entire  mm  of  $800  was  spent  in  caring 
for  the  family  and  furnishing  medical  assist- 
ance while  they  were  suffering  with  smallpox. 
It  further  appears  from  Col.  Snath's  testi- 
mony tiiat  between  the  time  when  tbe  tax  re- 
ceipt was  assigned  to  Gteorgia  and  tbe  time 
when  the  deed  was  made  to  her,  on  December 
17,  18B7,  more  than  four  yearn  elapsed,  and 
diuing  that  time  be  remembers  heartaig  tbe 
^aintiff,  Mary  J.  Mwrls,  eipreas  herself  on 
one  or  more  occasions  as  wanting  this  land 
deeded  to  Georgia,  as  she  thought  she  was 
entitled  to  it.  The  plaintiff  then  not  only 
ludnoed  Ocorgla  to  take  the  deed  for  this  land 
in  her  own  name,  but  after  consulting  the 
other  memben  of  ttie  family,  after  allowing 
her  to  bold  the  deed  for  neaily  10  years,  and 
after  the  deed  of  trust  had  been  acecnted  at 
her  instance,  aad  the  rights  of  SomerrUIe  bad 
Interrened  by  reaaon  of  hk  trust  lien  Inno- 
cently acquired  by  reason  ot  said  Georgia  a^ 
pearlug  on  the  record  as  the  owner,  said  Mary 
i.  Morris  harli^  her  suit  In  18Q3  to  cancel 
the  deed  of  trust  executed  to  aecnre  said  loan; 
ud  we  hold  the  delay  was  too  great.  Erm 
tf  abe  had  rights  whldi  at  one  time  she  could 
hare  soccevtidly  asserted,  a  court  of  equity 
vrim  not  allow  her  to  bave  dower  asrigned  in 
said  land;  ner  idll  It,  In  the  chrcam8taBce% 
allow  her,  as  the  heir  at  law  of  her  Infant 
son,  to  have  partition  of  the  same. 

Having  detennlned  that  the  pltintUt,  Mary 
J.  Morris,  is  barred  of  her  dower  in  this  bind, 
she  Is  still  before  the  court,  dalming,  as  the 
belT  of  her  deceased  son,  to  be  entlOed  to 
one-sixteenth  of  the  hmd.  As  we  bare  seen, 
this  son  liTed  for  about  1  year  after  attain- 
ing the  age  of  21  years,  ajid.  so  far  as  ap- 
pears, aoautesced  in  allowing  bis  sister, 
Georgia,  to  retain  the  title,  or.  at  any  rate, 
died  without  asserting  an  adverse  claim.  Aft- 
er his  death  the  plaintiff  makes  no  offer  to 
reimburse  Georgia  for  her  outlay  in  obtaining 
said  deed,  eHher  before,  at  tbe  time  of,  or 
after  the  InstltotioQ  of  this  suit,  but  prays 
that  tbe  tax  deed  be  canceled  and  tbe  land 
partitioned.  Hernando  C,  In  his  answer,  by 
way  of  afflrmatlTe  relief,  after  standing  by 
and  quietly  allowing  her,  as  the  owner,  to 
execute  a  deed  of  trust  upon  three-fourths  d 
the  land  as  tbe  ovma  of  same,  ^ays  also  that 
the  deed  ot  ttmt  may  be  eancoled  and  the  tax 
deed  set  aside,  although  he  reeetved  a  large 
povtiui  of  the  proeeeda  ot  the  lean.  These 
dretEiDstaneea  would  estop  both  tbe  plaintiff 
anf  Henumde  O.  team  assarting  title  to  tbe 
land. 


oeen  witoout  prejudice  to  any  proper  suii  auj 
of  tbe  parties  might  see  proper  to  InstitniF: 
and  the  decree  complained  of,  so  modifled,  ii 
sfflmiffl 


KING  T.  JORDAN. 
(Supreme  Court  of  A[q>ealB  of  West  VlrgiBiL 
Ifarch  2a,  1889.) 

EnecTMBHT — Okdbb  or  Scfbtxt — Pi^t — Amxi.— 
Rbtibw. 

1.  An  order  of  sarrey  and  plat  or  diasraai 
are  not  indispensable  to  the  trial  of  an  ejei-:- 
ment  It  is  not  error  to  try  it  without  t&ets 
He  who  wishes  such  order  must  ask  it.  ud 
witiiout  delay. 

2.  A  plat  or  dingrnm  of  land  or  premises, 
shown  to  he  approximately  correct,  may  be 
used,  on  a  trial  of  any  kind  before  a  court  or 
jury,  to  illustrate  and  apF4y  the  evidence,  or. 
in  argument,  to  show  the  claim  of  a  party, 
iiut  is  not  of  itself  evidence.  It  is  only  so  in 
connection  with  the  evidence  ot  witncssca. 

S.  Section  9,  c.  ISt  Code  1891,  does  not  pro- 
hibit the  supreme  court  of  appeals  from  con- 
sidering a  case  where  the  facts  proven  on  the 
trial,  and  not  the  evidence,  are  certified. 

(Syllabus  by  the  Conrt.l 

flrror  to  circuit  court,  Putnam  coimty;  F. 
A.  Guthrie,  Judge. 

Action  by  James  W.  King  agatnat  Galvai; 
Jordan.  Judgment  for  plalntlfl.  Defendant 
brings  error.  Affirmed. 

W.  B.  Guu,  tor  plalntlfl  In  «Ror.  Raakia 
WOey,  for  defendant  In  emr. 

BEANNON,  J.  "nilB  is  a  writ  ot  mw 
taken  by  Calvary  Jordan  from  a  Jodgmoit  of 
Ibe  drentt  court  of  Pntnam  eoun^  In  an  ac- 
tion of  e^ctment  teooght  by  James  W.  Stag 
against  Jordan.  On  the  preliminary  calling 
of  the  docket  to  ascertain  wiiat  causes  woold 
be  Med  at  tiie  June  term,  189T,  tbe  plaintiff 
announced  tint  he  would  be  ready  to  try  thr 
ease,  and  then  tbe  defendant  moved  fbe  coon 
to  enter  an  wder  of  sorv^  and  grant  blm  a 
eonUnnance,  and,  to  Bnivort  his  motion,  filed 
an  affidavit;  and,  tiie  plalntlfl  relating  the 
motion,  tbe  court  ovemded  it  and  the  case 
was  tried  by  a  Jury,  which  foond  for  tbf 
Itolntlff  the  ivemlses  Involved  in  ttie  actloD 
and  the  court  ovnrnled  a  motkin  tor  a  new 
trial,  and  gave  the  plaintiff  judgment. 

One  paltat  involved  Is  uptm  Hie  actl«i  n( 
the  court  In  refusing  an  order  of  snrvey  ssd 
contlnoance.  Tbe  action  of  the  lower  court  if 
always  presumed  to  be  correct,  until  env 
ai^iears.  We  do  not  see  that  the  absence  o' 
a  survey  of  the  land  pre^dlced  the  detradaat 
and,  unless  It  appcam  tbat  a  patty  ts  aggiiend 
hj  a  Courtis  action,  be  cannot  conplala.  Tlik 
MeMgnl  came  into  eosrtwMb  na  gadsrit 

ani  iMMrM.  fiwt  *  iv  aeMHll^^lp*- 

tmei-UlMft  seScn  <o  bai«  •MmmKtwB- 
v«r-'*-<'^ViMn'«aa  tt  mtmmifr^mk  dots 
not  tdi    ^B/tegMA  fiiniifcii  H*- 


Bboir    a  Bxany,  m  what  dalm  as  to  Unei, 
vatw  oouraes,  or  relatlTe  locathma  he  wanted 
to  fUustnte  or  reiweaent  by  a  mavey  and  jAat 
tliereof.  He  reqnixea  na,  ai  be  did  tbe  cir- 
cuit coart;  to  say  tbMt  In  every  trial  of  an  ac- 
tion of  ejectment,  and  as  wtH  In  other  sulto 
tavolrlDg  tltie  and  poaseaBlcra  to  real  estate 
a  Burre;  aad  slat  i«iireB«Btliis  It  ace  India* 
pensaUe.  Thli  we  cannot  aay.   Such  surrey 
and  iflat  are  graeraUy  nsed,  and  axe  valnahle. 
In  the  trial  of  land  BUlts;  bat  they  are  not 
Indispensable,  and  often  of  Tei7  little  valtM. 
Tlie  case  of  Campbell  r.  Hughes,  12  W.  Va. 
183,  clearly  shows  that  such  trial  may  be  bad 
without  such  surrey  or  plat   There  Is  rery, 
little  law  upon  the  function  performed  by, 
or  the  use  of,  dl&tpnms  or  plats  la  land  trials, 
to  be  found  In  tbe  decltions  of  this  state  or 
Virginia;  and,  as  tbey  are  ao  commonly  used, 
It  may  not  be  amiss  to  refer  to  the  law  of 
the  subject  dsewbere,  which  Is  ap^illcable  In 
this  state.   Where  a  murder  or  other  occur- 
rence Is  the  subject  of  a  trial,  an  understand- 
ing of  the  premises  where  It  occurred  conduces 
to  a  dearer  nndertrtaDdlng  of  the  eridence. 
IQ  many  cases  some  descrlptlw  of  the  prem- 
ises Is  Indispensable.   So.  In  land  controrer- 
Bies,  where  the  location  or  identity  of  a  tiact 
is  In  qnestkm,  or  tike  retire  location  of  two 
tracte  of  land,  or  the  Inraslon  or  Impingement 
3£  one  upon  the  other,  or  the  boundary  lines 
>f  coterminous  ownen  are  Id  qoestlon,  some 
lescrlptlon  of  the  premises  Is  rwy  Important 
n  the  trial.    Because  of  this  necessity,  in 
lome  instances  the  Jury  Is  taken  to  the  prem- 
ies to  view  tbem;  but  as  this  ts  expenslre, 
r  impracticable,  or  jMnductlve  of  delay,  the 
as  the  next  best  thing,  allows  what  we 
aJl  "plats"  or  "diagrams"  to  be  used  on  the 
[■lal,  to  represent  the  premlseB,  and  the  rela- 
[re  points,  lines,  or  other  features  of  the 
remises,  called  ttie  ''locus  In  quo,"  of  the 
Tansaction  or  controversy.  This  is  necessary, 
ecause  the  premises  cannot  be  brought  Into 
}urt.    Whart  Et.  §  677.    Witnesses  cannot 
jQvey  to  the  court  and  jury  a  clear  under- 
anding,  In  such  cases,  without  a  view  of  tbe 
•omlses,  or  some  diagram  by  which  to  illus- 
ate  and  apply  their  evidence.    Hence,  from 
jry  necessity  of  the  case,  it  has  been  the 
■actice  for  parties  to  procure  plans  or  maps 
'  sacli  localities  to  be  made  "by  per&ons  har- 
g  more  or  less  aklU  In  such  work,  showing 
e  relative  positions  of  tbe  lines,  objects,  etc., 
►on  -which  tbey  relied,  and,  when  verified 
■  tlie  person  making  It  as  correctly  made,  to 
allowed  to  be  exhibited  to  tbe  jury,  and 
ed  In  evidence  In  connection  with  the  evi- 
nce of  the  person  making  it,  and  all  tbe 
[dence  In  the  case  relative  to  tbe  various 
jecta  shown  upon  It.   "Plans  and  diagrams 
premises  which  are  the  scenes  of  transac- 
na  under  investigation  may  be  referred  to 
witnesses,  and  exhibited  to  a  Jury,  for  the 
rpose  of  explaining  their  testimony,  and 


they  are  abown  to  be  correct,  not  as  Inde- 
poUleiit  testimony,  but;  in  connection  wiOi 
other  eridence,  to  enable  the  Jory  to  under- 
stand and  apply  mcb  ertdence."  State  v. 
Lawlor,  28  Minn.  216»  d  N.  W.  O&S.  **In  testi- 
fying aa  to  a  dlspntod  bonndary  line,  a  sur- 
reyor  aaay  use  a  diagiam  to  IDastrate  bis  eri- 
dence or  make  it  tot^glUe  to  a  jury,  though 
tbe  Aigtaa  was  not  made  by  blmsdf,  and 
is  not  skown  to  contain  a  perfectly  accurate 
descrtptlan  of  tiie  tinea  A  witness  may  as 
wdl  speak  by  a  diagram  or  Unear  deacriptlon, 
when  the  tblng  may  be  so  described,  as  by 
woods.  ItlaaoommonandusuBlwayof point- 
ing out  locaUtleB  and  Unes."  1  Thomp.  Trials,  S 
870;  Hoey  t.  Pnmun,  1  Pa.  St  295.  This  is 
made  dear  by  Wood  t.  Wlllard,  39  Vt  82. 
''Allowing  a  witness  to  use  a  msp,  not  rerl- 
fled  by  oath,  to  point  oat  to  tbe  jury,  of  his 
own  knowledge,  the  tooation  of  a  way,  Is  In 
the  diaczetion  of  the  judge,  and  alFords  no 
gEoond  of  excQition."  Oom.  r.  InhabKante  of 
HoUlston,  107  Mass.  232.  "It  aeema  to  be  a 
sound  conduslon  tiiat  It  Is  the  right  oC  a  party, 
hi  arguing  to  a  jory,  to  use  a  map  or  plan, 
which  is  not  strictly  evidence  in  the  case,  for 
the  purpose  of  mastrattng  his  argument,  and 
explaining:  to  tbe  Jury  tbe  poatfton  which  he 
assumes,  just  as  tbe  teacher  makes  use  of  the 
figures  on  the  blackboard  fK  Uhistcatkia."  1 
Thomp.  Trials,  {  902;  Hale  r.  Rlcdi.  48  Vt 
217.  As  tbe  vttstlon  wMber  a  diagram  rep- 
resents tmly  is  a  imj  question,  Z  do  not  see 
that  It  is  necessary  to  prove  It  correct;  but 
tbe  cases  seem  to  show  that  It  must  be  proveu 
to  be  a  correct  representation,  or  approxl-^ 
mately  so.  With  us  It  is  nsnal  to  bare  a 
court  order  for  a  swrey,  which  Is  executed 
by  tbe  eoiuty  snrveri>r;  but  this  Is  not  neces- 
sarily so,  as  any  ^t  may  be  used,  If  proven 
to  be  correct  Ihe  astlMwities  show,  bowerer, 
that  such  a  plat  is  not  of  Itsdf  erldaies,  Inde- 
pendent of  the  witnesses  relating  to  it.  It 
only  serves  tbe  purpose  of  lUnstzatlDg  and 
applying  their  evidence.  After  writing  the 
above,  I  see  that  Poling  r.  Railroad  Co.,  38  W. 
Va.  645.  657,  18  91  E.  782.  suppofts  this  rlew, 
and  that  Bell's  Heirs  v.  Snyder,  10  Grat  350, 
holds  that  a  plat  Is  not  evidence;  nor  tbe 
report  of  tbe  surveyor.  The  syllabus  in  Har- 
rison V.  MIddleton.  11  Grat  527,  states  that 
tbe  plat  is  evidence,  but  the  opinion  is  not  to 
be  so  construed.  From  these  principles  it 
follows  that  the  holding  In  Canpb^  v. 
Hughes,  supra,  that  ejectment  nwy  be  tried 
without  such  plat  Is  sound,  and  that  the  com- 
plaint of  Jordan  In  this  case  that  the  trial 
went  on  without  an  order  of  survey  cannot 
be  sustained.  Another  reason  why  It  cannot 
be  sustained  Is  that  on  26th  S^tember,  1886^ 
Jordan  pleaded  not  guilty,  and  Issue  was  join- 
ed, and  he  did  not  ask  such  order  of  surrey 
then,  or  at  any  term  thereafter,  until  June 
term,  1807,  and  then  only  when  the  case  was 
called  for  trial.  If  his  defense  needed  1^  why 


aeiay,  uoz  oecauK  ine  svrrey  was  eBsennai, — 
espedally  aa  his  affidavit  does  not  Indicate 
wherein  It  was  essential. 

Next,  as  to  the  motion  for  a  new  trial. 
Counsel  for  Jordan  says  we  cannot  consider 
this,  because  the  bill  of  ^ceptions  states  the 
facts  proven  by  the  oral  evidence,  Instead  of 
the  evidence,  as  required  bj  section  9,  c.  131, 
Code  18&1.  As  shown  in  Johnsan  v.  Burns, 
39  W.  Va.  658,  20  S.  E.  683,  until  that  act  the 
law  required  Just  the  reverse,— that  Is,  that 
the  facts  should  be  certified,  not  the  evidence; 
but,  as  before  the  act,  where  the  evidence 
was  certified  that  would  not  preclude  a  con* 
sideration  of  the  case  In  the  supreme  coturt,  so 
now,  where  the  facts,  and  not  the  evidence, 
are  certified,  this  wlQ  not  prevent  the  con- 
sideration of  the  case.  The  statute  Is  direct- 
ory, and  not  to  be  construed  to  abolish  the 
old  rule  so  far  as  to  make  utteily  Inoperative 
and  void  a  certificate  of  the  facts  according 
to  the  law  prior  to  that  statute.  Judgment 
affirmed. 


NUZrM  V.  McELDOWNET. 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 
April  1,  1889.) 

Tax  Dud  —  iBRHDUkims  IK  Bhsbitf'b  Am- 

DA.VIT. 

A  case  in  which  the  qnesdons  arising 
were  dlscossed  and  adjudicated  in  Winning  r. 
Ealtin,  28  S.  E.  757,  44  W.  Va.  18. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  conrt,  Wetul  conntr; 
T.  P.  Jacobs,  Judge. 

Suit  by  Cassle  C.  Nuzum  against  John  G. 
McEldowney.  Decree  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

Bobert  McEldowney,  for  appelant  Bad! 
T.  Bowers,  for  appdlee. 

McWHOBTER,  J.  This  Is  a  suit  brought 
in  tlie  circuit  court  of  Wetzel  county  by  Cassle 
C.  NuEum  to  set  aside  a  tuc  deed  made  by 
the  derk  of  the  coon^  conn  of  Wetzel  coun- 
ty to  John  O.  McEldowney  for  certain  real 
estate  sold  by  the  sheriff  of  that  coun^  on 
December  11,  1888,  for  the  taxes  of  the  year 
1881,  which  had  been  returned  delinquent 
A  decree  was  entered  In  the  cause  on  the  6th 
day  of  Jidy,  1886,  holding  the  deed  null  and 
void  for  alleged  Irregularities  In  the  sale  made 
by  the  Bheriff,  and  setting  aside  the  deed, 
as  well  as  the  sale  under  which  it  was  made, 
and  giving  Judgment  against  defendant  for 
costs,  from  which  decree  defendant  appealed 
to  this  court  The  same  questioiu  arlsbig  In 
this  cause  w«re  adjudicated  In  the  esse  of 
Winning  v,  Blakln.  44  W.  Va.  18,  28  S.  B.  757, 
which  was  an  appeal  from  a  ^mllar  decree 
rendered  on  the  same  day  by  the  same  conrt, 
setting  aside  a  deed  under  a  sale  made  by 
the  sheriff  at  the  same  time  the  sale  was  made 


aerea  on  ine  irin  oay  ox  Aovemoer,  ±:svi. 
where  the  points  raised  In  the  case  are  f  oUy 
discussed,  the  appdlee  recognizing  the  fact  of 
such  adjudication,  by  her  counsel,  says:  "My 
client  declines  to  have  a  brief  filed  In  htr 
case,  for  the  reasons  that  she  is  poor,  and  un- 
able, without  sacrifice,  to  pay  for  printius 
same,  and  the  same  questions  arising  In  fatrr 
case  have  already  been  passed  upon  by  th:- 
court  in  tJie  case  of  Eakin  v.  Winning,  ad- 
versely to  her  contention  In  her  case."  This 
being  true,  I  deem  it  quite  unnecessary  In  this 
case  to  discuss  and  pass  upon  questions  that 
have  been  already  adjudicated.  For  the  rea- 
.sons  as£:1j^ed  in  Winning  v.  Eakln.  supra, 
the  decree  in  this  caiiRp  Is  reversed  and  net 
aside,  and  plalnttCTs  bill  dismissed. 


ARTHUR  V.  crrr  op  Charleston. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  25.  1889.) 
Crrns — Obstsdotionb  m  Stbbbt — NBOueuca— 

EVIDBHCB. 

1.  In  an  action  of  trespass  on  the  case  against 
a  city  to  recover  damaees  for  an  injury  claimeii 
to  have  been  sustaiued  by  tripping  and  fallioi; 
over  a  rope  stretched  across  one  of  its  side- 
walks, In  which  the  teatimooy  of  the  plaintiff 
shows  that  he  was  ignorant  of  the  existence  of 
such  obstruction,  and  that,  although  there  were 
electric  lights  in  the  immediate  neighborhood 
of  the  rope,  yet  the  shadow  of  the  telegraph 
pole  to  which  it  was  tied  obscured  the  rope,  the 
question  of  negligence  on  the  part  of  toe  de- 
fendant was  one  for  the  jory. 

2.  Where  a  party  la  injured  by  an  obstmc- 
tioD  on  a  sidewalk  In  a  town,  the  question  as 
to  whether  said  town  has  been  negligent  ia 
allowing  such  obstruction  to  be  and  remain  on 
the  sidewalk  depends  upon  the  circumstances 
of  the  particular  case. 

iSyllabuB  by  the  Conrt.) 

Error  to  circuit  court,  Kanawha  county: 
James  H.  Couch,  Jr.,  Special  Judge. 

Action  by  R.  H.  Arthur  against  the  city  of 
Charleston.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed. 

E.  W.  Wilson,  for  plaintiff  In  error.  C  R 
Oouch,  for  defendant  In  error. 

ENGLISH,  J.  An  action  of  treqiass  on  the 
case  was  brought  on  the  28th  ot  July,  ISSfi. 
by  R.  H.  Artbnr  against  the  dty  of  Gharies- 
ton.  In  which  he  claimed  $10,000  damage* 
for  injuries  alleged  to  have  been  received  by 
him,  and  occasioned  by  the  failure  on  tbi> 
part  of  nld  defendant  to  ke^  one  of  its  slde- 
walka  free  from  obstmctiott  and  safe  for 
travel.  In  this;  that  It  negUgoitly  permitted  the 
said  sidewalk  to  become  and  remain  obstruct- 
ed by  a  stRm^  heavy  rope  or  cable  fasten- 
ed on  Qie  oji^Blte  side  of  said  walk,  and  tl^dy 
drawn  bctdsb,  and  a  short  distance  above,  the 
same,  which  caused  blm.  In  passing  akng  said 
sidewalk,  to  be  thereby  tripped,  and  to  fall 
upon  the  sidewalk:,  fimUIr  Injwlng  JUmadt 


Issue,  aod  on  tbe  lltn  day  of  November.  1887, 
tlie  cause  was  submitted  to  a  Jury,  wbo  beard 
tbe  plalntifrs  erldence;  and,  be  bavlng  rested 
bis  case,  tbe  defendant,  by  Its  attorney,  mov- 
ed tbe  court  to  pelade  tbe  evidence  of  the 
plaintiff  from  the  consideration  of  the  Jury, 
which  motion  prevailed,  and  the  jury  was  in- 
itmcted  to  dlsr^rd  the  plaintlfTa  evidence, 
and  tbereapoa  the  jnry  found  the  defendant 
not  guilty.  The  idalntlfl,  by  his  counsel, 
moved  the  court  to  set  aside  the  verdict  as 
contrary  to  the  law  and  the  evidence,  and 
award  him  a  new  trial,  which  motion  was 
overroled,  and  tbe  plaintiff  excepted,  and  judg- 
ment was  rendered  for  the  defendant.  There- 
upon the  plaintiff,  by  bis  counsel,  moved  the 
court  to  set  aside  said  Judgment,  which  mo- 
tion was  overruled,  and  the  plaintiff,  by  coun- 
sel, excepted,  and  took  a  bill  of  exceptions, 
setting  out  the  testimony,  and  applied  for 
and  obtained  this  writ  of  error.   Tbe  only 
error  assigned  by  the  plaintiff  claims  that  the 
court  erred  In  striking  out  the  evidence,  and 
directing  the  Jory  to  find  a  verdict  in  favor 
of  the  defendant. 

The  question  presented  for  our  considera- 
tion by  this  record  is  whether  the  circuit 
raurt  erred  in  striking  out  the  plalntltTs  evi- 
lence,  and  directing  the  Jury  to  find  a  verdict 
Tor  the  defendant  The  testimony  adduced 
Ices  not  tend  hi  any  manner  to  Indicate  that 
liere  was  any  Inherent  defect  In  the  pave- 
nent  at  tbe  point  where  tbe  plaintiff  was  in- 
ured, and  we  cannot  say,  from  tbe  testimony, 
,hat  the  sidewalk  waa  out  of  repair;  but  It 
9  shown  that  there  was  an  obstruction  in  the 
hape  of  a  rope,  the  same  being  the  stem 
ine  of  the  wharf  boat;  that  the  river  was 
igh,  and  the  line  was  made  fast  to  a  tele- 
raph  pole  on  the  top  of  the  bank.  Now,  In 
rder  that  tbe  plaintiff  should  succeed  In  this 
ase;.  It  was  not  only  necessary  that  he 
bould  convict  the  defendant  of  negligence, 
ut  if.  In  potting  in  his  evidence,  he  also 
lowed  that  he  was  guilty  of  contributory  neg- 
gence,  he  could  not  recover.  Both  of  these 
jestlons  Involved,  to  some  extent,  questions 
'  fact  EUlott  In  his  valuable  work  on 
oads  and  Streets  (page  640),  says:  "Tbe 
ace  where  the  Injury  occurred  la  sometimes 
1  Important  matter  for  consideration.  Es- 
•clally  is  It  80  upon  tbe  question  of  notice, 
r  what  would  be  negligence  respecting  a 
rcet  In  a  densely-populated  and  much-fre- 
lented  part  of  a  city  or  Incorporated  town 
i^bt  not  be  so  in  a  remote  and  litUe-used 
reet  or  alley;"  dting  Heed  v.  Mayor,  etc.. 
Him,  311,  which  was  an  action  brought  to 
20Ter  damages  by  one  injured  by  falling  on 
sidewalk  covered  with  snow,  and  It  was 
Ld  that  "the  court  should  have  Instmcted 
■s  Jury  tbat  what  was  a  reasonable  time  to 
nove  tiie  snow,  and  what  Is  a  reasonably 
re  condition  of  the  sidewalk,  is  for  the  jury 
determine,  and  must  be  determined  from 
S2S.E.-65 


corporation  ought  to  have  acquired  knowledge 
Is  dependent  upon  the  locality  and  its  sur^ 
roimdln^  and  Is  generally  a  questiaD  of  fact 
for  the  jury."  On  tite  aanie  page  he  also 
says:  "The  weight  of  authority  Is  over- 
wh^minf  in  favor  of  tiie  doctrine  that  con- 
tributory nes^gence  wQl  eftectually  defeat 
recovery.  It  is  therefore  competent  in  all 
cases  for  the  corporation  to  Introduce  evi- 
dence tending  to  show  that  the  fault  of  the 
plaintiff  proximately  contributed  to  his  In- 
jury." The  testlmfny  In  this  case  deaily  In- 
dicates that  tbe  circumstances  Immediately 
surrounding  and  connected  with  tbe  accident 
w^e  thoroughly  oamlned  and  inquired  Into. 
The  condition  of  ttie  lights  at  the  point  where 
the  injury  occurred  was  Investigated,  which 
was  proper  In  order  to  determine  whether 
beacon  lights  were  necessary,  or  the  street 
was  so  well  lighted  as  to  charge  the  plaintiff 
with  negligence  in  not  seeing  and  avoiding 
the  obstruction.  In  the  case  of  Chapman  v. 
MUton,  SI  W.  Va.  884,  7  S.  E.  22,  it  was 
held  that  our  statute  (Code.  c.  48.  S  6S)  Im- 
poses an  absolute  liability  upon  cities,  vil- 
lages, and  towns  for  injuries  sustained  by 
reason  of  tbe  failure  of  the  municipal  author- 
ities  to  keep  in  repair  those  streets,  sidewalks, 
eto.,  within  the  corporate  limits  which  its  au- 
thorities have  opened  or  controlled,  and  treat* 
ed  as  public  streets,  sidewalks,  etc.;  and 
therefore.  In  an  action  against  a  town  by  a 
person  injured  by  a  defective  sidewalk,  he  is 
not  required  to  allege  in  his  de<daration,  or 
prove  on  the  trial,  that  the  defendant  had  no- 
tice of  defects  or  want  of  repair  In  sucb  side-, 
walk.  There  seems,  however,  to  be  a  dis- 
tinction between  a  defect  In  the  sidewalk  it- 
self and  an  obstruction  across  it,  as  in  this 
case.  In  many  Instances  obstractlons  are  pla- 
ced on  the  sidewalk  as  a  matter  of  necessity; 
for  Instance,  where  buildings  are  In  course  of 
construction,  or  in  case  of  fires  or  floods,  or 
where  merchants  are  receiving  and  dischar- 
ging goods,  etc  In  all  which  cases  the  liabil- 
ity of  the  town  is  d^ndent  upon  the  circum- 
stances, and  whether  the  authorities  have 
been  nee^Igent  by  falling  to  act  with  suffl- 
cient  promptness  In  removing  the  obstruc- 
tion. So,  in  the  case  we  are  considering,  tbe 
question  whether  It  was  the  duty  of  the  city 
of  Charleston  to  know  that  this  line  was 
stretched  across  the  sidewalk,  and  that  the 
same  was  dangerous  to  pedestrians,  and  If 
the  ll^t  at  tbat  point  was  Insufilclent,  or 
the  shadow  of  the  telegraph  pole  fell  in  such 
a  manner  as  to  obscure  the  rope,  and  make 
beacon  llghte  necessary  to  warn  people  pass- 
ing that  way  of  the  danger,  all  bear  upon, 
and  are  necessary  facts  to  be  ascertained  and 
determined  In  reaching  a  proper  solutlim  of. 
the  Issue  raised  In  this  case,  .and  In  deter- 
mining whether  the  defendant  was  guilty  of 
negligence,  or  the  plaintiff  gnllty  of  contrib- 
utory netfigence,  as  also  were  the  facts  dla- 


or  was  a  consequence  of  tbe  old  wound  be  aaa 
recefved,  of  which  the  physicians  testify. 

Counsel  for  the  ctty  claims  that  the  plain- 
tiff, In  putting  In  bU  case,  showed  that  he 
was  ffuUty  ot  contrlbatory  negligence.  When 
we  loofc  for  the  definition  of  this,  we  find  in 
Beach's  valuable  work  on  that  subject  the 
following:  "Contributory  ue^tgence,  In  Its 
legal  sigolflcatlcn.  is  ineh  an  act  of  omission 
on  the  port  of  a  plaintiff,  amounting  to  a 
want  of  ordlnaTy  care,  as,  concurring  or  co- 
operating with  the  negligent  act  of  the  de- 
fendant, ifl  a  proximate  cause  or  occasion  of 
the  Injury  complained  of.  To  constitute  c<mi- 
trihntory  n^lgrace,  there  most  be  a  want 
of  ordinary  ^re  on  the  part  of  the  plaintiff, 
and  a  proxlniatB  connection  twtween  that  and 
the  injury." 

My  condusloo  Ii  tJut  the  lasne  made  by  the 
pleadings  In  this  cause  presents  so  many  ques- 
tlona  of  fact  that  the  court  erred  In  strllEing  out 
the  plaintiff's  erldoice,  and  taking  the  ques- 
tt(m  d  n^lgence,  which  was  dependent  upon 
so  many  facts,  from  the  Jury.  The  Judgment 
complained  of  is  reversed,  the  rerdlct  set 
aside,  and  a  new  trial  awarded. 


DAVIS  T.  WESTERN  UNION  TEL.  CO. 

(SopEenw  Court  of  Appeals  of  West  Virginia. 

^  March  22,  1889.) 
TsuDGKAFH  CoHFAHias— RaouuTioXB — Dkuvbbt 

or  HB8B1.0B8  —  DUf^Oas  —  MBKTAI.  &VT' 

nBisa — ^FBOXiifjtTB  Cadsb. 

1.  A  telegraph  company  has  the  right  to 

Srovide  reaaonnble  regulations  as  to  the  hours 
urlng  which  its  offlcea  shall  be  open  for  the 
transmission  and  ddlTeiy  of  messages;  the 
reasonableness  of  the  regulation  Tarying  with 
character  of  the  locality  where  the  particular 
office  la  altnated,  and  ordinarily  being  a  ques- 
tion for  the  court. 

2.  Where  there  is  no  avermeot  or  proof  that 
a  telegraph  company,  In  failine  to  deliver  a 
message  promptly,  acted  wantomy  or  oppreaa- 
ively,  or  with  anch  malice  as  implied  a  spirit 
of  miachief  or  criminal  indifference  to  civil  obli- 
gations, the  Jury  ia  not  warranted.  In  a  auit 
against  such  company  for  damages  for  such 
wlure,  in  awarding  punitive  or  vindictive  dam- 
ages. 

8.  Mental  suffering  alone,  and  unaccompanied 
by  other  injury,  cannot  auatala  an  action  for 
damages,  or  be  coosidered  as  an  element  of 
damages.  Anxiety  of  mind  and  mental  tor- 
ture are  too  refined  and  vapne  in  their  nature 
to  be  the  subject  of  pecuniary  compensation  in 
damages,  except  where,  In  cases  of  personal  In- 
jury, they  are  ao  inseparably  connected  with 
the  physical  pain  that  they  cannot  be  distin- 
guished from  it,  and  are  uerefore  considered 
a  part  of  it. 

4.  Where  a  suit  for  damages  against  a  tele- 
graph company  Is  predicated  upon  the  alleged 
fact  tliat  the  dday  in  the  transmission  and  de- 
livery of  a  message  prevented  plaintiff  from  at- 
teoding  the  burial  of  his  mother,  and  the  proof 
shows  that  the  message  was  recrived  at  1 
o'clock  a,  m.,  and  was  delivered  promptly  at 
the  beginning  of  office  hours  in  the  moralng, 
which  message  was  so  oncertaia  and  vague  as 
to  fail  to  inform  plaintiff  of  his  mother's  death, 


damages  in  such  action, 
(Syllabus  by  the  Oonrt) 

Error  to  circuit  court  Mingo  county;  Thom- 
as B.  Harvey,  Judge. 

Action  by  Claude  R.  Davis  against  the 
Western  Union  Telegraph  Company.  Tbeiv 
was  a  judgment  for  plaiotlff,  and  t^^onAmnt 
brings  error.  Reversed, 

Simms  &  Bnslow  and  Herbert  Flt^atrick. 
for  plainUfl  In  earn,  H.  E.  Shumate,  for  ds- 
f  endant  In  error. 

ENGLISH,  7.  On  the  80th  of  SeptenAer. 
1896,  at  7:45  In  the  evoiing,  a  message  was 
delivered  to  the  Western  Union  i:id^KB|di 
Company,  at  CiurlottesvUle,  Va.,  in  Hie 
lowing  wfffds,  **Gome  at  once,"  signed,  "Wil- 
lie Davis,"  to  be  sent  to  Claude  Davte,  WiO- 
llamson,  W.  Va.,  whidi  message  was  Tec^ved 
by  the  <^>erator  at  WlUismson  about  1  a.  m.. 
October  Ist,  liut  was  not  delivered  nntfl  be- 
tween 8  and  9  HaA  mwnlng.  On  Mardi  21. 
1896,  said  Claude  Davis  Instituted  an  action 
of  trespass  on  the  case  against  ssld  telegiapb 
company,  alleging  in  bis  dedaxatlou  that  by 
reason  of  the  n^Hgence  of  the  defendant  to 
promptly  transmit  said  message  to  plaintiff 
over  its  line  from  Charlottesvliie.  and  In  fail- 
ing to  deUver  It  promptly,  he  was  not  notlfted 
in  snfBdent  time  to  be  at  the  funeral  of  his 
motber;  and  he  claimed  91,000  damages.  On 
Septemba  22,  1896,  the  case  was  submitted 
to  a  Jury,  and  resulted  in  a  verdict  tor  tbe 
plaintiff  for  $600  damages.  Tliereivtm  de- 
fendant moved  to  set  aside  nld  verdlcC  and 
grant  It  a  new  trial,  which  motion  was  orer- 
ruled,  and  the  defendant  excepted  and  took  a 
bin  of  exceptions;  and  the  court  rendmd 
Judgment  upon  the  verdict.  The  defttidant 
then  applied  for  and  obtained  this  writ  ot  a- 
ror. 

During  the  trial  the  defendant  asked  the 
court  to  give  the  Jury  several  Instroctlons.— 
among  them,  tlie  following,  marked  2: 
"ThB  court  further  Instmets  the  Jnry  that  ff 
they  find  from  the  evidence  that  the  Westen 
Union  Telegraph  office  at  TniUamsan,  W.  Ta. 
had  a  role  that  messages  would  not  be  recc- 
ed or  delivered  ntter  9  o'dotft  In  ttie  erenlng 
and  before  S  In  the  morning,  tiien  that  was  a 
reasoimble  rule,  and  the  plaintiff  cannot  le- 
eover  any  damages  In  this  case  for  the  faOnre 
of  the  defendant  to  deUver  it  before  8  o'doA 
In  the  morning  of  Octolier  1, 1896,  altboa^  it 
may  have  come  to  the  Williamson  office  at  l 
o'dodL  a.  m.  on  October  1, 1896."  Tlie  action 
of  the  court  In  refusing  to  give  tills  tnstne- 
tlon  wboi  asked  for  by  the  defendant  Is  re- 
lied on  as  the  first  ground  of  wror.  and  In- 
volvea  the  question  as  to  the  right  of  a  tele- 
graph  company  to  make  reasonaUe  rules  and 
r^mUtions  for  tbe  transaction  of  its  bmdness. 
On  ttiis  question,  under  tbe  bead  of  "UabfUty 
of  Telegraphs  and  Tel^hones"  (2S  Am.  k 


which  Ite  offices  ihall  be  open  for  the  trana- 
mlasioDaiid  dellTeiyof  mewagea;  tlie  reuon- 
abtenesB  (tf  the  rognlatlon  Taijrliv  wlQi  the 
character  of  the  locality  where  the  partlcolar 
office  Is  located,  and  ordinarily  b^ng  a  Qoes- 
tlon  fw  the  court"  niompson.  In  liJa  votk 
on  CorporatitHii  (volume  1,  |  S37),  qweUng  ot 
the  dlBtlttctlon  between  by-laws  and  regida- 
tloiu,8ay8:  "It  ii  believed  Qiat  the  only  eound 
distinction  la  that  the  by-law  Is  more  nsoal)^ 
established  for  the  government  of  the  Intwaal 
affairs  ot  the  corporatlozi,  while  the  regulation 
ts  tttabllsbed  for  the  government  of  those  con- 
cerned wltti  It  In  Its  bnslness,  or  rather  tm  the 
government  of  its  business  with  the  puUtc. 
In  either  case  the  sound  rule  Is  bdleved  to  be 
that  the  reasonableness  of  the  rule  Is  a  ques- 
tion for  the  court"  BlQraweta  (Prlv.  Ooxp.  f 
501)  says:  "Companies  whItA  are  engaged  In 
enteEprlaea  of  public  chanuiter  frequently 
adopt  and  puUlsh  rules  for  the  government 
of  those  who  enter  Into  tnmsactlms  with 
them.   These  rules  or  regulations  are  tom»- 
times  called  'by-4aws,'  but  are  obviously  dlf- 
terent  from  the  ordinary  by-laws  passed  l^y 
private  corporations  for  the  regulation  of  their 
own  managranent  By-laws  of  the  latter  class 
are  binding  upon  the  members  of  a  coiporatUm 
by  virtue  of  tbe  implied  terms  of  theh:  con- 
tract Tbom  of  the  former  class  ue  merely 
terms  or  conditions  made  binding  upon  all  per- 
sons who  choose  to  deal  with  the  coiporaUon." 
In  the  case  of  Telegraph  Go,  r.  Harding,  103 
ind.  SOS.  3  N.  B.  172,  It  Was  h^  that:  *^Dder 
section  41T6,  Rev.  St  18S1.  a  telegraiA  com- 
pany may  regulate  reasonably  its  office  hours 
according  to  tbe  requirements  of  the  budness 
at  the  various  points  where  it  holds  Itself  out 
for  public  service.  The  penalty  for  falling  to 
reasonably  transmit  a  message  is  not  incur- 
red unless  there  is  a  failure  to  recdve  and 
transmit  during  Qte  usual  office  hours,  both  at 
the  point  whore  the  message  Is  received  and 
that  to  whl<di  it  Is  transmitted.'*  Tbe  coivt 
after  quoting  the  statute  which  provides,  in 
substance,  that  companies  engaged  In  tele- 
^aphlng  for  the  puUlc  shall,  during  the  usual 
office  hours,  receive  dlq^atches,  and,  on  pay- 
ment of  the  usual  charges,  transmit  the  same, 
with  Impartiality  and  good  faith.  In  tbe  order 
of  time  which  they  are  received,  under  pen- 
alty, etc.,  uses  Qie  following  language:  "The 
itntute  recognises  the  common-law  right  of  the 
?ompany  to  make  reasonable  regoIatloDs  for 
tbe  transaction  ot  Its  business.   *   *  *  It 
zannot  be  lng)lied  ttiat  because  the  public 
lervlce  may  reqvdre  that  its  office  hours  should 
nclnde  a  ^ven  time  at  one  pohit  all  otlwr  of- 
Ices  (HT  ^aces  at  which  it  serves  the  pnUic 
nuBt  be  open  and  fully  equipped  for  such 
tervlce  an  equal  length  of  thne.  No  reasou- 
ible  requirement  would  donand  this."  That 
he  question  as  to  tiie  reasonableness  of  a 
•egiilatlon  of  Uils  diaracter  Is  f tbe  court, 
LDd  not  for  the  juiy,  see  Tedder  v.  Fdlows, 


Yoakum  to  Ouevo,  Tex.,  July  29,  Iwl,  at  4 
o'dock  a.  m.  The  message  reached  Cuevo  at 
4:50.  Tbe  office  hours  at  Cuevo  were  from  7 
a.  m.  to  7  p.  m.  Tha  carrier  boy  did  not  reach 
the  office  before  7  a.  m.,  and  the  message  was 
promptly  delivered  after  the  opening  of  the  of- 
fice. In  a  suit  for  damages  for  delay  in  deliv- 
ering the  message.  In  which  recovery  was  had  < 
by  the  plaintiff,  ttie  court  should  have  given 
tbe  following  requested  charge:  'All  messages 
to  be  sent  by  tel^r^hlc  wire  sre  accepted 
snt^ect  to  tbe  delays  ordinarily  Incurred  dui^ 
log  transmission,  and  U  the  Juiy  bdleve  from 
tbe  evidence  that  the  defendant  company  had 
Teasonat^  office  hours,  during  which  it  de- 
livered telegraphic  messages  In  the  town  of 
Cuevo,  it  was  not  by  law  compelled  to  de- 
liver messages  outside  of  said  hours;  and  such 
reasonable  office  hours  were  implied  in  tbe 
contract  between  the  plaintiff  and  the  de- 
fendant company.  If  such  contract  has  been 
proved,  unless  specially  stated  or  understood 
tbe  parties  to  said  contract  that  the  service* 
to  be  performed  should  be  performed  other- 
wise than  In  the  usual  manner,  and  subject  to 
the  usual  rules  undo'  which  tbe  conquny  does 
bushiess.' "  See  Telegram  Co.  v.  May,  8  Tex. 
GlT.  App.  176,  27  S.  W.  700.  So,  also.  In  Bir- 
n^  V.  Telegraph  Co.,  18  Md.  &12,  it  was  held 
tiiat:  "A  telegraph  cmqjMny  Is  not  a  common 
carrl«,  but  a  bailee,  performing,  through  Its 
agents,  a  work  for  Its  employer  aooordlng  to 
certain  rules  and  regulations,  which,  under 
the  law,  It  has  a  ri^t  to  make  for  Its  govern- 
ment A  party  sending  messages  by  tdegraph 
is  supposed  to  know  that  tbe  ei^agements  of 
the  company  are  controlled  by  sucb  rules  and 
r^fulatlons,  and,  In  law.  Ingrafts  them  in  his 
contract  of  bailment  and  i»  bound  by  theiu." 
To  tbe  same  effect,  see  Tdegraph  Co.  v. 
GUdersleve,  28  lid.  282.  and  Given  t.  Tele- 
graph Co.,  24  Fed.  lid,  in  which  the  court 
held:  "It  was  not  the  duty  of  a  telegnydt 
compaiv,  with  offices  scattered  all  over  the 
United  States,  to  keep  the  employte  of  evwy 
taie  of  its  offices  In  the  country,  or  In  any  one 
State,  Informed  of  the  time  fthai  every  other 
office  closes  for  the  night"  Other  authori- 
ties might  be  added  to  tbe  same  effect,  recog- 
nhdng  the  right  of  telegrajjA  companln  to 
make  reaaonaUe  rales  and  re^^nlations  for  the 
conduct  of  ttieir  tmsltten;  but  these  are  deen 
ed  sufficient  to  Indicate  the  weU^  and  tr 
dency  of  the  anthorlUes  on  the  question,  • 
la  my  iqilnlon,  Justify  us  In  luring  thr 
circuit  court  erred  in  refusing  to  give  r 
stnicUon  No.  2  to  the  Jury, 

The  second  assignment  of  error  ci 
the  court  erred  In  refusing  Instru- 
8  and  4  asked  tac  tff  defendant  b 
was  no  evidence  whatever  tm^ 
Miy  physical  Injury  sustained  Y 
there  can  be  no  assessmoit 
mental  anguish.    By  instr 
tendant  naked  to  Instruct  ' 


bis  mother's  funetaL  This  Instniction  uionla 
have  been  given  to  the  Jury.  bhA  the  court 
erred  In  refusing  It  We  find  the  law  thus 
stated  hi  Jaggard  on  Torts  (Tolnme  1,  p.  309). 
under  the  head,  "Muntal  Snffering":  '*WhUe 
the  general  analogy  from  other  actions  In  tort, 
and  other  potent  considerations,  Justify  such 
«ctions,  the  general  trend  of  decisions  denies, 
hi  the  absence  of  statute,  the  right  to  recover 
for  mratel  snffabig,  unaccompanied  by  other 
injury,  raiultlog  ttom  fallnre  to  ddlrer  a  ^e- 
graph  message,  /where,  bowerer,  one  has  es- 
taUished  bis  cause  of  action  tor  harm  to  bis 
p0Bon»  property,  or  r^utatlon,  he  may  then 
recovar  for  Injured  feelings  and  mental  suff er- 
lng."(  As  to  the  first  proposition,  see  !3ummei> 
field  V.  Telegraph  Go..  87  Wis.  1.  S7  N.  W. 
973;  Chapman  t.  Tdegrapta  Go.,  88  Oa.  763, 
15  &  BL  801;  Tyler  t.  Telegraph  Co.,  M  Fed. 
U34.>  And  that  socb  la  the  law  bfts  been  beld 
In  niany  of  onr  states,  and  In  the  United 
States  supreme  court  In  the  case  of  Kotnon 
GUmer.  131  U.  8.  36,  0  Sup.  Gt  696.  In  1 
Am.  &  Eng.  Enc.  Law,  862,  we  find  the  rule 
of  law  stated  thus:  "A  rule  that  Is  mwe  con- 
sistent with  recognised  legal  prlndplei^  and 
that  Is  supported  by  better  authority,  Is  that 
mental  suffering  alone,  and  unaccompanied  by 
other  Injury,  cannot  sustain  an  action  for 
damages,  or  be  considered  aa  an  element  ot 
damages.  Anxiety  of  mind  and  mental  tor- 
ture are  too  refined  and  too  vague  In  their 
nature  to  be  the  subject  oS  pecuniary  com- 
pouatlon  in  damages,  except  where,  as  In 
case  of  personal  Injury,  they  are  so  Insepara- 
bly  connected  wIOi  the  physical  pain  that 
they  cannot  be  dlstlogolshed  from  It,  a^d  are 
therefore  considered  a  part  of  It^*  dtlng 
many  authorltleSy/But,  aside  fran  this,  the 
questhm  Is  whether,  from  the  facta  i^oren, 
the  plaintiff  waa  prevented  from  being  iffeaent 
at  his  mother's  funeral  by  reason  of  the  mes- 
Bftge  not  being  delivered  to  him  until  9  o'clock 
the  next  morning.  The  message^  "C<Hne  at 
once,"  appears  to  have  beat  ao  vi^e  and 
unsatisfactory  that,  no  matter  when  It  was 
delivered.  It  failed  to  Inform  the  plalntUf  why 
he  was  wanted  at  once;  and.  from  the  ex- 
hibits filed  wltii  P.  A.  Walatrum's  deposition. 
It  appears  that  the  plaintiff  at  9:32  a.  m.,  Oc- 
tober 1st,  telegraphed  to  M.  T.  Eddlns,  at 
CharlotteavUle:  "Wire  quick  what  Is  the 
matter  at  home.  Am  waiting  answer." 
And  again,  at  4:22  In  the  afternoon,  be  wires 
10  same:  "Send  this  to  WUlle.  Find  out 
what  Is  tbe  matter,  If  I  must  come  In  haste." 
And  at  3:15  p.  m.  a  message  was  sent  to 
plaintiff  Informing  him  of  his  motha*s  death. 
So  It  is  perceived  that  the  ddayed  message 
did  not  Inform  plaintiff  of  the  death  of  his 
mother,  and  It  was  so  vague  and  unsatisfac- 
tory that  he  was  compelled  to  send  repeated 
messages  to  Charlottesville  before  he  received 
any  Information  as  to  tbe  urgency  of  bis  call 
to  that  idace.  It  Is  therefore  antarent  that 


ly  delayed.  The  verdict  of  |500,uiidertlieclr^ 
cumstances,  was  excessive  and  imwarmnted. 
The  testlmiH^  diowa  that.  If  tbe  flnt  mpwnage 
received  by  blm  had  Informed  him  at  bis 
mother'a  death,  he  could,  by  acting  jMnmptly, 
have  reached  Charlottesville,  and  attended 
her  ftumal,  by  using  the  Chesapeake  St  Ohio 
Railroad.  Again,  th«e  Is  no  allegation  la 
the  declaration  that  the  defendant  acted  wan- 
tonly or  oppressively,  or  with  such  malice  as 
implied  a  spirit  of  mlacblef  or  criminal  indif- 
ference to  cMl  obligations;  and.  If  It  did,  tbe 
proof  does  not  sustain  any  such  allegntloD, 
and  without  such  averment  and  proof  the 
Jury  could  not  award  exempUry,  panlttve^  or 
vtndicUve  damages.  Such  is  the  rule  laid 
down  by  this  court  In  Mayer  v.  Frobe,  40  W. 
Ya.  248,  22  S.  E.  58.  In  Rallraad  Ga  v. 
Prentice,  U7  U.  8.  107,  13  Sup.  Ct.  263;  Jus- 
tice Gray  aaya:  "In  this  court  tbe  doctrine  Is 
w^  settled  tbat  hi  actfons  (d  tort,  tbe  Jury. 
In  addldra  to  tlie  sum  awarded  by  vay  of 
compensation  for  ttie  plalntHTs  Injury,  may 
award  exemj^ary,  punitive,  or  TlndlctlTe  dam- 
ages, aometlmes  called  'smart  money/  If  the 
defendant  has  acted  wantcmly  or  niiiiiinainr 
ly,  or  wltb  such  malice  as  In^llea  a  qdiit  of 
mischief  tx  criminal  Indifference  to  dvH  ob- 
ligations. Bat  such  guilty  IntentSOB  on  tbe 
part  <a  tbe  defendant  Is  required  In  erder  to 
cbaqte  him  with  exemplary  or  pnidtlTe  dam- 
ages;" anng  nunmoos  autboritlee.  Tbe 
Jury,  In  tiie  case  we  are  conaklering,  oonid  not 
have  found  the  verdtet  It  did  wltbont  giving 
pnnltlTe  damagea;  and,  under  the  law  above 
quoted,  they  were  not  warranted  In  so  doing. 

My  conclusion,  Uierefor^  is  tiiat  the  court 
erred  In  rejecting  tbe  instructions  asked  for 
by  tbe  defendant,  and  In  ovOTulln^  the  oio- 
tkm  to  set  aside  the  verdict  and  award  the 
defendant  a  new  trial,  and  in  altering  Jndg- 
moit  upon  the  verdict  The  Judgment  com- 
plained of  Is  -Qiaitfore  rerened,  the  Tetdlct 
set  aside,  and  a  new  trtal  Is  awarded  tlie  de- 
fendant 


BTTRBRIDOU  v.  SADLER. 

(Supreme  Court  of  Appeals  of  West  Vli^Dia. 
March  22,  1889.) 

Fatuiit  —  PaascxFTioM — Vannoa's  Liax — Dn- 
OHAHOB— LiHiTATioss— DanciaxcT  I3C  Luro 

OONVSTSD— COVSITAim  IH  DSKD. 

1.  Lapse  of  20  years  affords  a  presnmptioo 
of  parment  of  a  lien  for  purchase  momy  re- 
served Id  a  deed  conTeying  the  legal  title  to 
land. 

2.  Bnrbrldge,  owing'  Lee  a  lien  resnred  in 
the  deed  of  land  to  her,  conveys  the  land  to 
Sadler,  and,  as  part  payment  Sadler  cooTeys  to 
Burbridge  other  lana,  and  id  the  deed  charges 
this  laud  with  B  Men  to  Indenmify  Sadln  against 
the  lien  of  Lee.  Bnrbridge  pays  to  Sadler 
money,  with  the  agre«nent  that  Sadler  shall 
pay  it  on  Lee's  Hen.  Sadler  fails  to  pay  it. 
Such  payment  relieves  Burbridge's  land  from 
the  Uen  Cor  Sadler's  indemnity,  and  reqoirrs 
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Jadler's  land  to  pay  the  Hen  of  X^ee;  and  the 
ight  to  cluim  such  moDey  as  a  discharge  of 
he  lien  for  indemnity  is  not  aabject  to  the 
tatnte  of  limitations,  ap  to  the  amount  of  the 
en  of  Lee,  bnt  beyond  that  It  Is  subject  to  the 
tntiite. 

3.  Sloney  deposited  by  one  person  with  an- 
ther to  be  paid  to  a  third,  and  not  paid,  does 
ot  create  a  trust  cognisable  only  in  eqoity, 
ot  subject  to  the  statute  of  limitations,  but  is 
nly  a  legal  demand,  and  subject  to  the  statute. 

4.  A  claim  for  compensation  for  deficiency  in 
aantity  of  land  conveyed  by  deed,  where  the 
urchase  money  has  been  paid.  is  a  mere  per- 
onal  demand,  not  cognizable  only  In  eqnitr,  but 
t  law,  and  is  subject  to  the  statute  of  Ilmlta- 
lons. 

5.  Where  a  deed  oouTeying  land  to  a  mar- 
led woman  as  separate  estate  reserves  a  li^ 
r  charge  npon  it  for  money,  the  fee  or  corpus 
lay  be  solafor  its  payment. 

e.  A  covenant  of  fteneral  warranty  in  a  deed 
or  land  relates  to  title,  not  qnantity,  and  does 
ot  warrant  quantity. 

(Syllabus  by  the  Court) 

Appeal  from  drcalt  court,  Doddridge  coan- 
y;  R.  H.  Freer,  Judge. 

Action  by  Melissa  Burbrldge  against  Bo- 
olph  Sadler,  admlnlstTator,  and  others.  Judg- 
lent  f«  i^alntlff.  DtfoidantB  appeaL  Be- 
ersed. 

Cbarles  W.  Lynch  and  M.  R.  Grouse,  for 
prpellants.  G.  W.  Farr,  for  appellee. 

BBANNON,  J.  In  1869,  Oore  conTeyed  to 
lellssa  Btirbrldge  a  tract  of  269  acres  ot  land 
a  Doddridge  county,  and  for  deferred  pur- 
hase  money  she  and  her  husband,  J.  P.  Bur^ 
ridge,  executed  notes,  which  were  assigned 

>  Lee.  Of  tbis  tract  a  parcel  of  acres 
ras  conveyed  by  the  Burbridges  to  Rouab, 
nd  later  another  parcel  of  51  acres  was  caa- 
eyed  by  the  Burbridges  to  Bonnell,  and  later 
he  resldne  (180%  acres)  was  conveyed  by  the 
turbridges  to  Rudolph  Sadler.  In  the  deed 
Dom  Gore  to  Melissa  Burbrldge  for  the  269 
crefi,  a  Hen  was  retained  for  the  notes  which 
ame  by  assignment  to  Lee.  Rousb  paid  cash 
or  the  parcel  conveyed  to  him.  Bonnell  exe- 
uted  four  notes  for  unpaid  purchase  money 
a  the  51  acres  so  conveyed  by  the  Burbridges 

>  him.  Sadler  executed  to  Melissa  Burt>rldge 
wo  notes  for  unpaid  purchase  money  on  tbe 
ract  conveyed  by  the  Burbridges  to  blm. 
}r  which  a  lien  was  retained  oa  the  land; 
nd,  as  further  payment  for  the  land  con- 
ejed  by  the  Burbridges  to  Sadler,  Sadler 
^nveyed  to  Melissa  Burbrldge  three  contigu- 
us  tracts  of  land,  aggregating  a  tract  of  175 
cres,  and  in  the  deed  Sadler  reserved  a  lien 
u  tbe  175  acres  to  Indemnify  him  against  any 
eus  rcstiug  on  the  tract  of  ISOt^  acres  con- 
eyed  by  the  Burbridges  to  Sadler.  In  1873, 
,ee  brought  a  chancery  suit  to  sell  under  his 
lid  Hen  the  260  acres  conveyed  by  Gore  to 
[elissa  Borbrldge,  and  made  said  several  sub- 
urcbasers  from  the  Burbridges  parties.  In 
ST4,  Sadler  brought  a  chancery  suit  against 
le  Burbi-iages  to  compel  them  to  pay  the  Lee 
cbt,  and  to  that  end  to  sell  the  175  acres 
>uveyed  by  Sadler  to  Melissa  Burbrldge,  us- 
er tbe  clause  In  the  conveyance  retaining  a 


Hen  on  the  17S  acres  to  Indemnify  Sadler 
against  the  Hen  resting  on  his  land  for  tbe 
Lee  debt.  Tbe  37%  acres  which  had  been  con- 
Teyed by  tbe  Burbridges  to  Rousb  was  later 
conveyed  by  Roush  to  Rudolph  Sadler,  he 
thus  owning  the  180%  acres  and  the  3714 
acres.  Hutson  had  a  judgment  against  Ru- 
dolpb  Sadler,  and  In  1879  Hutson  brought  a 
chancery  suit  to  sell  tbe  said  180%  acres  and 
tbe  37%  acres  to  pay  said  judgment  In  this 
suit  there  was  a  decree,  and  under  it  said  land 
was  sold,  but  as  the  sale  was  made  by  private 
sale.  Instead  of  a  pubQc  sale,  tbe  court  set  It 
aside.  Susan  Sadler,  wife  of  Rudolph  Sadler, 
was  the  purcbaser  at  said  sale,  and  she  paid 
off  the  debt  of  Hutson.  One  Smith  had  a 
judgment  against  Rudolph  Sadler,  aud  he  filed 
a  petition  la  the  Hutson  suit  to  enforce  bis 
judgment  against  Sadler's  land,  and  charged 
that  the  money  with  which  Susan  Sadler  bad 
paid  off  the  Hutson  Judgment  was  really  mon- 
ey of  her  husband,  and  that  she  was  not  en- 
titled to  subrogation  to  tbe  Hen  of  the  Hutson 
judgment.  The  court,  as  stated,  set  aside  the 
sale,  and  held  that  Susan  Sadler  was  not  en- 
titled  to  subrogation,  and  referred  the  cause 
to  a  commissioner  to  convene  the  Hens  on 
Rudolph  Sadler's  land.  As  will  be  seen  from 
31  W.  Va.  358,  6  S.  E.  920,  Susan  Sadler  ap- 
plied to  tbis  court  for  relief  from  said  decree; 
and  tbis  court,  though  it  affirmed  the  circtilt 
court  in  setting  aside  tbe  sale  to  Susan  Sadler, 
held  that  the  money  which  she  paid  tmder 
tbe  sale,  and  which  went  to  satisfy  the  Hut- 
son debt  was  her  separate  estate,  and  that 
she  was  entitled  to  be  substituted  to  Hut- 
son's  Hen.  Afterwards  Rudolph  Sadler  died, 
and  after  his  death  JIdeUsaa  Burbrldge 
brought  a  suit  in  the  circuit  court  of  Dodd- 
ridge county  against  tbe  personal  and  real 
rcpresentatlTes  of  Rudolph  Sadler  and  others 
interested.  Including  his  creditors,  alleging 
that  she  had  conveyed  to  Rudolph  Sadler 
said  180%  acres,  and  that  Sadler  had  con- 
veyed, in  part  payment  therefor,  said  175 
acres,  and  had  executed,  In  further  payment, 
the  two  notes  of  (300  and  $150,  and  that  they 
remained  unpaid;  and  alleging  the  sale  of 
tbe  269  acres  by  Gore  to  her,  and  the  assign- 
ment of  her  and  her  husband's  notes  to  Lee, 
and  that  Susan  Sadler  and  others  claimed 
debts  against  Rudolph  Sadler's  estate,  and 
that  he  had  died  owning  said  two  tracts  of 
180%  and  37%  acres;  and  alleging  that  Ru- 
dolph Sadler  was  Indebted  to  her  for  some 
notes  given  to  her  by  Bonnell,  and  assigned 
by  her  to  Rudolph  Sadler,  which  Sadler  took 
to  pay  their  proceeds  on  the  Lee  debt;  and 
further  alleging  that  said  Sadler  was  Indebt- 
ed to  J.  P.  Burbrldge  for  cattle  in  an  amount 
not  stated  In  the  bill,  but  stated,  in  the  an- 
swer of  Burbrldge  and  wife  in  tbe  Sadler 
suit,  to  amount  to  $100,  and  also  in  their 
amended  answer  In  the  Lee  suit.  She  also 
allied  in  her  bill  that  there  was  a  deficiency 
In  quantity  of  the  175  acres  amounting  to  18 
acres,  for  which  she  claimed  compensation. 
AU  these  causes  were  heard  together,  and 
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estate  a  first  lien  for  |1,355.15,  and  giving  to 
Melissa  Burbrldge  a  second  Hen  for  f  1,624.61, 
on  the  two  tracts  owned  by  Rudolph  Sadler's 
estate,  and  giving  Susan  Sadler  a  third  lien 
for  11,431.07,  and  giving  said  Smith  a  fourth 
lien  for  (&41.07,  and  providing  that  out  of  the 
sum  decreed  to  Melissa  Burbrldge  there 
should  be  applied  an  amount  sufficient  to  pay 
the  Lee  debt,  and  leaving  the  balance  as  a 
lien  In  favor  of  Melissa  Burbrldge.  From 
this  decree  Sadler's  administrator  and  hlB 
heirs  and  Susan  Sadler  appeal. 

These  cases  present  considerable  complica- 
tion, growing  out  of  the  fact  that  they  have 
been  so  long  sleeping,  and  Involve  matters 
dating  back  so  far.  As  to  some  of  these  mat- 
ters, no  court  can  act  with  entire  confidence, 
owing  to  the  uncertainty  of  evidence,  and  the 
death  of  Sadler,  disabling  his  side  from  fully 
representing  their  case.  The  Sadlers  com- 
plain that  the  decree  allows  against  them 
the  |150  note  given  by  Sadler  to  Melissa 
Burbrldge  for  purchase  money  of  the  180^ 
acres  conveyed  by  Melissa  Burbrldge  to  Sad- 
ler. It  Is  made  clear  that  Sadler  paid  the 
$300  note  given  for  that  land,  thus  affording 
a  likelihood  that  tie  paid  the  (150  note  also. 
The  latter  note  Is  not  produced  by  Melissa 
Burbrldge,  who  seeks  to  make  it  the  basis  of 
a  debt  against  a  dead  man's  estate.  Her 
husband  says  It  was  filed  In  the  original 
papers  In  these  causes,  but  It  does  not  appear. 
It  Is  somewhat  strange  that  it  Is  lost  when 
no  other  papers  ase  wanting.  I  do  not  see 
that  It  Is  made  an  exhibit  In  any  of  those 
original  papers,  and  tiierefore  why  should  It 
be  filed?  What  papers  was  it  filed  with?  Its 
nonproductlon  by  the  person  asking  It  to  be 
used  as  evidence  of  a  debt  Is  a  circumstance 
In  favor  of  the  theory  of  Its  payment  True, 
the  deed  speaks  of  It,  bnt  the  grantor  should 
be  able  to  produce  It  J.  P.  Burbrldge,  being 
a  luirty  to  this  suit,  cannot  be  heard  to  prove 
Its  continued  existence  as  a  debt,  and  thus 
show  Its  nonpayment  because  that  would  b^ 
allowing  him  to  negative  payment  by  Sadler, 
and  thus  allow  the  living  man  to  give  evi- 
dence upon  a  transaction  occurring  between 
him  and  a  dead  man,  or  between  the  dead 
man  and  his  wife,  when  the  dead  man  is  not 
here  to  speak  of  that  transaction.  Burbrldge 
cannot  give  evidence  of  nonpayment  by  Sad- 
ler. The  payment  of  the  other  note  and  the 
absence  of  the  |160  note  lend  additional  force 
to  the  rule  of  law  laid  down  In  Elvans  v. 
Johnson,  39  W.  Va.  299,  19  S.  E.  623,  and 
Crlss  V.  Crlss,  28  W.  Va.  388.  that  the  lapse 
of  20  years  affords  a  presumption  of  pay- 
ment That  note  (ell  due  on  the  1st  day  of 
May,  1873.  It  was  never  mentioned  In  any 
pleading  until  1894,  by  Melissa  Burbrldge, 
as  a  demand  against  Sadler,  and  then  he 
was  dead.  This  laches  of  nearly  22  years 
counts  strongly  against  the  demand,  under 
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Trader  v.  Jarvls,  23  W.  Va.  100.  Why  did 
not  Melissa  Burbrldge  sooner  present  this 
note  In  the  Lee  suit  and  more  especially 
why  did  she  not  file  an  answer  in  the  Sadler 
suit  against  her  to  compel  her  to  relieve  Sad- 
ler's land  from  the  Lee  debt?  For  20  yean 
that  suit  stood  without  any  answer  from  her 
mentioning  any  demand  on  this  note  as  still 
existing,  and  the  same  is  true  of  the  other 
demands  set  op  In  IS&i  for  the  first  time. 
This  $150  note  was  Improperly  charged  by 
the  decree  against  Sadler's  estate  to  the  cred- 
it of  Melissa  Burbrldge. 

The  Sadlers  also  complain  of  the  chaige 
against  them  in  favor  of  Melissa  Burbridge 
of  two  $100  Items.— one  of  cash,  In  187^; 
the  other  of  cattle,  In  1875.  They  say  these 
items  are  barred  by  the  statute  of  limitations, 
as  they  were  never  claimed  Oil  Now. 
as  to  the  Item  for  $100  In  cattle.  Viewing 
It  as  an  offset  In  favor  of  J.  P.  Burbrldge,  as 
It  Is  set  up  In  the  Burbrldge  bill,  it  would 
be  not  allowable,  because  not  in  favor  of 
Melissa  Burbrldge,  but  In  favor  of  her  hus- 
band, and  It  is  blank  In  amount  In  that  bill, 
and  It  Is  not  there  charged  that  these  cattle 
were  fumislied  to  Sadler,  to  be  paid  by  him 
on  the  Lee  debt  and  therefore  it  would  be 
barred.  But  answers  of  Burbrldge  and  wife 
In  the  suits  of  Lee  and  Sadler  do  set  up  that 
cattle  Item  as  $100,  and  allege  that  the  cattle 
were  furnished  by  Burbrldge  and  wife  to 
Sadler  with  the  understanding  that  he  waa  to 
pay  their  proceeds  on  the  Lee  debt,  and,  this 
being  so,  I  do  not  think  the  statute  oC  limita- 
tions applies.  The  commissioner  thought  that 
the  statute  did  not  apply,  because  this  Item 
had  been  Involved  In  the  long-sleeping  solts: 
but  It  was  not  Involved,  because  never  set  up 
untn  In  1804.  And  Just  here  I  remark  that 
the  reference  to  the  lifetime  of  Sadler,  In  the 
Hutson  suit  to  convene  lienors,  could  not 
keep  alive  a  mere  open  account  But,  gohig 
back  to  the  fact  that  the  cattle  were  furnished 
to  Sadler  to  be  applied  by  him  on  the  Lee 
debt  I  do  not  regard  the  demand  barred.  Un- 
der this  bead,  the  question  Is,  which  land  shall 
pay  that  Lee  debt— Sadler's  land,  or  the  175 
acres  of  Melissa  Burbrldge?  In  the  first  in- 
stance. It  was  Burbrldge's  debt;  but  when 
she  furnished  Sadler  cattle  to  pay  on  It,  dear- 
ly that  would  relieve  the  176  acres  pro  tan  to, 
because  It  would  do  what  the  charge  nimn 
that  land  In  Sadler's  deed  to  Burbrldge  bonnd 
the  land  to  do,— that  Is,  Indemnify  Sadlw 
against  the  Lee  debt  It  would  be  fumisbing 
money  to  Sadler  to  his  Indemnity,  and  he 
could  not  then  say  that  Burbrldge  had  failed 
to  discharge  the  Hen.  With  money  In  his 
pocket  to  pay  Lee,  furnished  by  Burbrldge, 
Sadler  would  be  estopped  from  calling  on 
Burbrldge's  land  to  relieve  Sadler's  land,  and 
Sadler's  land  would  have  to  shoulder  the  lien 
to  the  relief  of  Burbrldge's  land  to  the  extent 
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:  money  fanUahed  hj,  Bnrbrldge  to  Sadler 
>  pay  on  the  Lee  debt  So,  the  charge  of 
LOO  for  cattle  fpmlshed  In  1875  was  proper- 
'  credited  to  Mdlasa  Bnrbrldge  against  Sad- 
r'a  estate.  But,  as  to  the  f  100  for  cash  paid 
adler  lo  1S73,  It  was  Improperly  allowed 
salnst  the  Sadlers,  for  the  reason  that  it  Ui 
owhere  In  bill  or  answers  set  up  as  a  pay- 
lent  or  Ret-off,  or  as  money  deposited  with 
ndler  to  go  on  the  Lse  debt,  and  In  the 
itter  case  It  Is  more  essratlal  to  set  It  up 
lan  as  a  mere  payment  or  set-off.  It  is  haiQ- 
'  material  to  say  that  the  theory  against  the 
catute  of  limitations  applying,  namely,  that 
le  deposit  of  money  to  pay  on  the  Lee  debt 
instituted  a  trust  ia  not  tenable.  They 
'ould  be  mere  personal  demands.  Where  one 
ands  another  money  to  be  paid  to  a  third 
arty,  and  he  falls  to  do  it  the  depositor  sues 
t  law  to  recover  the  money,  in  assumpsit  for 
loney  had  and  received.  It  Is  cognizable  on- 
-  in  law,  and  not  a  trust  oognlzable  only  In  - 
ijuity.  If  it  were  the  latter,  the  statute  would 
ot  apply;  but  as  it  is  the  former.  It  does 
pply.  Woods  T.  Stevenson,  43  W.  Va.  149, 
7  S.  B.  808;  Thompfion  v.  Iron  Co.,  41  W. 
a.  581,  2S  8.  B.  7^  The  decree  In  this  case 
redlts  Melissa  Bnrbrldge  with  a  sum  larger 
ban  the  amount  of  the  unpaid  Lee  debt  and 
ecrees  the  surplus  against  Sadler's  land. 
;hi8  la  error,  because,  beyond  the  amount  of 
tie  Lee  debt  the  demand  of  Melissa  Bur- 
ridge  for  cattle  or  money,  or  the  Bonnell 
otes,  would  be  barred  by  llmltatlonB;  but  as 
bere  is  less  going  to  Melissa  Bnrbrldge  than 
be  Lee  debt  under  tbe  abatements  made  by 
a,  tbe  question  Is  not  very  material. 
Tbe  Sadlers  complain  that  the  decree  charges 
gainst  them  the  four  Bonnell  notes.  For 
easons  stated  above  as  to  the  cattle,  I  think 
bey  were  properly  charged  to  the  credit  ot 
lelissa  Bnrbrldge,  and  not  barred.  Nobody 
uesUons  that  said  notes  were  assigned  by 
lelissa  Bnrbrldge  to  Budolph  &idler,  and  the 
nly  question  is  as  to  the  purpose  for  which 
hey  were  assigned.  Were  they  assigned  to 
le  paid  on  the  Xiee  debt?  Barlvldge  and  Le* 
ever  say  so,  but  parties  to  the  suit  they 
annot  qwak  of  this  personal  transaction  with 
ladler.  since  dead.  But  Boush  clearly  proves 
hat  they  were  assigned  to  Sadler  to  pay  on 
he  Lee  debt  Certainly  they  were  paid  to 
■adler.  They  are  chargeable  to  his  edtate. 
lowever,  Bonnell  says  the  first  of  these  notes 
ras  at  least  half  paid  before  they  w«e  aa- 
igned  to  Sadler.  The  oonunissioner  charges 
heir  full  amount— In  fact  more,  as  I  see  It 
)nly  that  first  note  Btter  the  deduction  of  tbe 
credits  on  it  should  be  charged.  Bonnell 
ays  it  was  half  paid,  but  he  merely  approxl- 
nates,  and  I  thinlc  that  the  proper  course  is 
o  apply  the  credits  ajfj/eaxing  on  It  as  more 
«rtain. 

Susan  Sadler  complains  that  her  lien  was 
lot  made  a  second  lien  on  her  husband's  land 
nstead  of  being  made  subordinate  to  tbe 
imount  decreed  Melissa  Bnrbrldge.  Of  course, 
Jiat  Is  error  as  to  any  suridug  given  Melissa 


Burbridge  over  the  amount  of  the  Lee  debt; 
for  such  snrplns  was  no  Hen,  as  Melissa  Bur- 
bridge's  demand  beyond  the  Lee  debt  would 
only  make  her  a  general  creditor,  even  if 
she  was  not  barred,  and  Susan  Sadler's  debt 
was  a  fixed  lien  by  subrogation  to  the  Hutaon 
lien.  Susan  Sadler  also  comidalns  that  her 
debt  as  allowed  to  too  small.  The  date  from 
which  interest  was  computed  on  this  debt 
and  the  amount  on  which  interest  was  com- 
puted by  the  conuntssloner  do  not  appear. 
The  amount  is  clearly  too  smalL  I  find  a 
decree  In  the  Hutson  Case,  made  after  the 
decision  of  ttals  court  which  finds  the  debt  of 
Susan  Sadler  to  be  ¥1,17&66,  with  Interest 
from  the  date  of  that  decree,  and  so  adjudi- 
cates it  against  Sadler's  estate.  The  date  of 
that  decree  does  not  appear.  That  Is  res 
Judicata,  and  that  decree  fixes  the  amount 
of  her  debt  It  is  binding  on  the  estate,  and 
binding  on  Smith,  who  was  a  party  to  that 
suit  and  whose  debt  was  also  adjudicated  In 
that  decree. 

This  appeal  does  not  involve  tbe  question  of 
the  allowance  to  Melissa  Burbridge  of  any 
sum  for  deficiency  in  quantity  of  the  175- , 
acre  tract  unless  we  interpret  the  brief  of 
counsel  for  appellees  as  a  cross-assignment  of 
error,  as  I  Interpret  It  Therefore.  I  pass  on 
it  That  demand  is  barred  by  limitation.  It 
was  cause  of  action  at  once  on  tiie  execution 
of  the  deed  from  Sadler  to  Mdtssa  Burbridge. 
Five  years  would  bar  it  It  Is  not  like  the 
case  of  a  demand  for  compensation  for  ex- 
cess In  quantity  where  lien  for  purchase  mon- 
ey exists.  Ther^  I  think,  the  lien  extends 
to  the  amount  due  for  surplus  land;  but  if 
there  Is  no  lien  In  the  deed  of  cniveyance, 
compensatlMi  for  the  surplus  must  be  recover- 
ed in  an  action  at  law.  So,  where  there  Is  a 
deficiency.  Bi  either  case,  like  the  sale  of 
other  prc^terty.  In  case  of  dtiBdency.  com- 
pensation would  be  1^  action  of  trespass  on 
the  case,  or,  waiving  the  t(H*t  In  assumpsit 
the  liability  being  based  on  the  theory  of 
fraud  and  deceit  in  misr^resentlng  quantity. 
8  Enc  Fl.  A  Prac.  887;  Kreiter  v.  Bomberger, 
22  Am.  Rep.  760;  Hoyt  v.  City  of  Saginaw,  2 
Am.  Bep.  80;  Crlslip  v.  Cain,  19  W.  Va.  438,— 
bases  the  UabQlty  on  fraud  and  deceit;  there- 
fore It  ts  subject  to  limitation.  Clearly,  re- 
covery or  liability  is  not  based  on  breach  of 
the  covenant  of  general  warranty,  as  It  only 
guaranties  title,  not  quantity;  quantity  mere- 
ly pertainli^  to  description  of  the  ,  land. 
Bawle,  C6V.  N  288,  297;  2  DevL  Deeds,  I 
1044;  Boat  v.  Puff.  8  Barb.  868;  Rickets  v. 
Dickens,  4  Am.  Dec.  555.  For  such  amount 
as  the  Lee  debt  may  exceed  the  amount  to  be 
credited  to  Melissa  Burbridge,  the  175  acres 
conveyed  to  her  by  Sadler  must  be  sold  to  in- 
demnify Sadler's  estate.  The  proposition  of 
counsel  that  as  she  is  a  married  woman,  her 
land  can  on^  be  rented,  cannot  be  sustained. 
Tbe  very  deed  vesting  estate  in  her  created  a 
fixed  lien  on  the  land,  and  It  binds  tbe  fee 
Just  as  a  voidor's  Ilea  binds  tbe  fee  retained 
in  a  deed  creating  separate  estate.  See  Man- 
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Tuese  pnncipies  reverse  tne  decree,  and  re- 
mand the  cause  for  further  decree  In  a<^ 
cordance  therewith.  Melissa  Burhrldge  should 
be  given  leave,  If  she  asks  It,  to  amend  her 
bill  as  to  said  ¥100  cash  Item,  and  retake 
ha  proof  toochlng  It 


NOBFOLE  &  W.  B.  CO.  T.  NIGHBERT  et  al. 
(Sapreme  Court  of  Appeals  of  West  Vl^oia. 
April  1, 1899.) 

SHimara  Doium— Ezoassm  Dauaobs. 

A  verdict  finding  an  amount  of  compensa- 
tion In  a  proceeding  by  a  railroad  company  to 
condemn  land  that  is  so  high  that  it  must  be  at- 
tributed to  prejudice,  passion,  bias,  nartialitj, 
or  mistake  of  lav  or  judgment,  will  be  set 
aside. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Logan  county;  Thoni- 
as  H.  Harvey,  Judge. 

Action  by  the  Norfolk  &  Western  Ballroad 
Company  against  Stuart  Wood  and  James  A. 
Nighbert  From  a  Judgment  for  defendants, 
plaintlfl  brings  error.  Reversed. 

Jas.  L  Doran  and  Campbell,  Holt  &  Camp- 
bell, for  plaintiff  in  error.  John  B.  Wilkinson 
and  John  S.  Marcum,  for  defendants  in  error. 

BRANNON,  J.  The  Norfolk  &  Western 
Elailroad  Company,  by  its  writ  of  error,  com- 
plains of  the  Judgment  of  the  circuit  court  of 
Logan  county  in  refusli^  to  set  aside  a  ver- 
dict assessing  compensation  to  Stuart  Wood 
and  James  A.  Nighbert  for  land  of  theirs 
which  said  company  proposed  to  take^  for  Its 
use,  through  a  condemnation  proceeding  insti- 
tuted by  it  in  that  court.  The  complaint  of 
the  company  is  that  the  amount  of  f3,49Q 
compensation  fixed  by  the  Jury  Is  grossly  hard 
and  excessive.  The  finding  of  a  jury  Is  sel- 
dom disturbed  on  account  of  amount,  especial- 
ly where  the  law  sets  up  no  measure  or  stand- 
ard of  value.  But  the  finding  of  a  Jury  is  In 
no  case,  under  the  law  of  this  state,  beyond 
the  healthful  and  salutary  control  of  the 
courts.  Strong  as  Is  the  function  of  a  Jury  as 
to  damages,  whether  in  cases  purely  sounding 
in  damages  for  tort,  or  where  the  law  fixes  a 
standard.  Its  power  is  not  arbitrary  and  un- 
limited, and  cannot  be  allowed  to  work  injus- 
tice alid  oppression.  Our  Code,  In  chapter 
131,  S  IS,  enforces  this  principle,  by  broadly 
enacting  tbat  "a  new  trial  may  be  granted,  as 
well  where  the  damages  are  too  small  as 
where  they  are  excessive."  The  general  law 
Is  such.  This  court  said  In  Vlnal  v.  Core,  18 
W.  Va.  1,  tbat  "where  the  proper  amount  of 
damages  cannot  be  fixed  by  the  court  by  the 
application  of  settled  rules  of  law  to  the  evi- 
dence, but  where  It  necessarily  deiiends  In  a 
great  degree  on  the  discretion  of  the  Jury,  if 
the  damages  are  so  enormous  as  to  Justify 
the  court  in  setting  aside  the  verdict,  this 


uniriea  v.  Kauroaa  km.,  9ft  w.  va.  »ju,  12  s. 
W.  C12,  "tbat  In  an  action  for  damages,  where 
the  verdict  is  so  enormous  [erroneous]  as  to 
dearly  Indicate  prejudice,  partiaUty.  passion, 
or  corruption  In  arriving  at  their  conelusions. 
the  defendant  Is  entitled  to  a  new  trial."  Tbat 
was  an  action  for  pmcmal  Injury,  where  the 
law  set  up  no  measure  of  damages.  The  au- 
thorities will  show  generally  that  If  the  ver- 
dict is  BO  disproportionate  to  the  Injury  as  to 
suggest  the  Inference  that  It  is  not  the  result 
of  fair,  calm,  unbiased  Judgment  of  the  Jnry. 
the  verdict  ought  to  be  set  aside  as  excessive. 
Ogg  V.  Murdoch,  25  W.  Va.  139.  That  Is  the 
law  in  any  diaracter  of  case.  This  Is  more 
particularly  the  case,  and  the  court  sees  ito 
way  more  clearly  to  set  aside  a  verdict,  where 
the  case  Is  governed  by  a  legal  rale  fixing  a 
standard  of  damages.  There,  If  the  Joir  has 
departed  from  that  standard  or  measure,  by 
finding  either  less  or  more  than  the  plaintiff 
Is  entitled  to  by  a  preponderance  of  the  evi- 
dence or  the  circumstances  of  the  case,  the 
court  will  grant  a  new  trial.  Snth.  Dam.  } 
459;  3  Sedg.  Meas.  Dam.  {  1320.  This  Is  a 
proceeding  for  condemnation  of  land  tor  pub- 
lic use,  and  the  law  fl^es  a  standard  or  meas- 
ure of  damages  by  the  provision  In  Code,  c: 
42,  {  14,  that  the  commissioners  "shall  ascei^ 
tain  what  will  he  a  Just  compensation  to  the 
person  entitled  thereto  for  so  much  thereof  as 
is  proposed  to  be  taken,  and  for  damage  to 
the  residue  of  the  tract,  beyond  the  peculiar 
benefits  to  be  derived  in  respect  to  such  resl- 
dne,  from  the  woric  to  be  constructed,  or  the 
purpose  to  which  the  land  Is  to  be  appropriat- 
ed." Therefore  the  measure  is  "Jnst  compen- 
sation," and,  whenever  the  assessment  la 
greater  or  less  than  ttiat,  the  law  fs  violated. 

The  amount  found  In  this  case  la  eiceeslve. 
The  tract  Is  one  of  2,000  acres  of  wild  moun- 
tain land  In  Logan  county,  distant  from  town 
or  market,  with  no  improvement  save  about 
86  acres  of  bottom,  and  that  worn  and  poor 
from  cultivation  for  50  or  60  years,  lying  prac- 
tically out  to  the  common,  save  a  small  garden 
spot,,  with  a  log  house  upon  it  40  by  20  feet, 
weather-boarded,  celled  with  plank,  with  one 
chimney,  two  stories,  fonr  rooms,  old,  ^om. 
and  dilapidated.  The  railroad  takes  a  strip  GO 
feet  wide  and  1%  miles  long,  containing  lO.A 
acres,  half  of  It  rough  bluff  land,  not  capable 
of  cultivation  or  apparent  use,  leaving  5  acres 
of  bottom  land  taken  by  the  railroad.  The 
strip  had  no  timber  or  mineral  upon  it.  The 
assessment  taken  by  the  acre  averages  about 
(315.  Tbe  railroad  takes  the  porch  of  the 
worn,  decayed  house;  But  say  It  takes  the 
house.  Hie  proof  shows  that  a  better  house 
could  be  built  for  $600,  and  that  the  present 
one  could  be  handily  moved  back  from  the 
railroad  to  a  good  site  for  $125.  The  owner 
of  the  land  did  not  reside  in  this  house.  Worn 
with  long  service,  can  we  fairly  say  it  Is  worth 
$1,000?  is  not  tbat  estimate  put  apoa  It  by 


capable  of  being  naed  for  colttvatloiL  Ho'w 
to  it  Injured?  Doea  not  our  knowledge  (tf  onr 
state  tdl  JJB,  withont  innof,  that,  If  timber  or 
coal  land,  sltaated  as  It  Is  In  that  remote,  In- 
accessible section,  the  railroad,  wblch  Is  al- 
ready bollt  and  operating,  la  a  blessing,  vastly 
Increasing  tbe  value  of  the  land?  Tbe  only 
damage  to  tbe  realdne  that  la  suggested  is 
that  a  small  stream  comes  Into  Pigeon  creek, 
and,  the  railroad  having  a  culTert  ot»  that 
stream  only  16  feet  wide,  It  prevents  logs  com- 
ing down  and  getting  out  to  Pigeon  creek, 
wblch  is  right  at  band  at  tin  culvert  Evi- 
dence, bovrever,  shows  that  there  Is  no  bank- 
ing ground  there  on  Pigeon  creek  for  such  tim- 
ber.  Before  the  railroad  came,  timber  com- 
ing down  that  stream  did  not  go  to  Pigeon 
cre^,  bnt  was  stoi^ed  before  It  got  to  where 
the  railroad  Is,  and  was  hauled  by  tbe  county 
road  to  a  point,  np  or  down  ligeon  creA, 
wtaere  sidtaUe  banking  ground  could  be  bad. 
But  the  fact  Is  that.  If  this  land  teemed  vrtth 
timber,  the  evidence  does  not  show  It,  except 
by  Inference  from  witnesses  talkli^  about  tim- 
ber coming  down  that  stream.   We  do  not 
know  tbat  there  ever  was  any  merduintable 
timber  on  It  Is  thwe  any  left  there?  What 
Is  Its  kind  or  value,  as  a  barfs  for  any  esti- 
mate of  dam^  on  Itt  account?  The  evidence 
does  not  say.   In  1S87  this  whole  tract  was 
purchased  by  NIgbbert  at  a  public  court  sale 
at  f  2,000.  He  had  debts  on  It  and  wants  to 
say  that  they  should  be  taken  Into  considera- 
tion In  counting  its  cost  to  him;  but  It  Is 
probable  that  he  would  not  have  given  wbaX 
he  did  for  It  but  for  that  Indebtedness.  He 
says  It  cost  bim  {8,000  to  remove  a  dower 
right  ttom  It  How  could  a  dower  right  In 
tbat  land  approximate  tbat  sum?  He  tblidcs 
tbe  property  cost  him  fll,000;  but  be  counts 
xmrdiase  money,  all  hto  debts  against  Uie  land, 
the  dower  charge,  and  some  ind^bilte  atui 
paid  for  taxes  and  cost  of  parUtlon.  What  If 
itdldcosth]mfU,000?  Is  he  to  put  In  bis  In- 
solvent debts  In  an  estimate  or  valuation 
against  the  conyuny?  Oug^t  the  company  to 
pay  one-tblrd  of  the  whole  cost  of  the  tract, 
even  If  Its  acttial  cost  were  f 11,000,  when  tbe 
company  gets  bnt  a  morsel  of  tills  wild,  remote 
tract?  Add  to  ttie  cost  at  the  court  sale  tbe 
utterly  excessive  valuation  for  dower,  making 
f 5,000,  and  this  verdict  makes  tbe  company 
pay  nearly  four-fifths  of  It  Some  witnesses 
flx  tbe  value  of  the  bottom  land  taken  at  from 
$200  to  fSOO  par  acre.  There  must  be  some 
f  abnloua  virtue  In  ibat  land,  but  If  bo,  the 
evidence  does  not  pretend  to  specif  It 
Where  tai  the  state  Is  so  favored  a  locality. 
Judged  by  this  evidence?  This  whole  state  has 
no  lands  which.  In  the  marJcet  will  bring  any- 
thing lite  that  price,  imless  It  be  a  few  choice 
acres  at  tbe  edge  of  onr  beat  cities.  It  is  be- 
yond question  that  the  bottom  land  tbat  is  left 
Is  damaged.   So  Is  the  house.  We  may  say  It 
Is  taken,  thotigb  It  surely  could  be  moved 


to  make  up  this  large  verdict  Compensation 
should  be  given  for  the  land  actually  taken. 
That  must  be  paid  for.  Oompensation,  fair 
and  Just  should  be  accorded  for  damages  to 
the  residue,  if  there  Is  any  real  damage,  bnt  It 
sbould  not  be  unjust  and  oppressive  to  the 
other  side.  The  owners  allowed  the  company 
to  build  Its  road  near  Uiat  house  without 
agreeing  on  compensation,  and  thus  It  did  not 
wrongfully  invade  the  curtilage  of  the  house, 
as  the  ownras  consented.  No  doubt,  they  con- 
sidered the  railroad  a  great  benefit  I  do  not 
see  that  the  balance  of  the  tract— the  wild 
mountain  ridng  right  from  the  nairoad— Is 
damaged.  If  so,  It  Is  not  ahown,— tbat  Is,  ex- 
cept as  mere  opinion,  not  based  on  facts  given, 
as  It  is  not  shown  that  there  is  any  timber  of 
merchantable  value  on  It  so  as  to  be  a  basis 
of  estimate;  and  If  there  is,  as  the  public  road 
Is  there,  ova  whk^  before  the  railroad,  It 
was  usually  hauled,  and  as  the  railroad  affords 
a  means  of  sblianent  it  cannot  be  a  substan- 
tial damage  to  tbe  land,  Bvea  as  regards  tim- 
ber, except  In  tani^iinatifm.  As  the  shigle 
question  before  us  Is  whelber  tbe  v^lct  Is 
CTcessive,  I  am  compiled  to  qieak  thus  plain- 
ly In  order  to  express  reasons  fw  tbe  condn- 
rion  tbat  it  la  excessive.  Bevosed  and  new 
trlaL 


McDonald  v.  colb  et  ai. 

(Supreme  Oonrt  of  Appeals  of  West  Virginia. 
April  1,  1809.) 

Aonos  BT  AnKnnsTuToa—BvxDSKOB  or  Authoh- 
iTT  —  Ck>BPouTioin  —  liiBBapBwnnnAnosB  of 
Aonrr  —  Noitjoinvbb  or  FARnsa  —  Fui.  nr 

ABATBVBKT— RBOODPMBinv-lKSTBUanOKS. 

1.  Where  one  sues  as  execator  or  adminis- 
trator, or  in  other  representative  character, 
there  need  be  no  proof  of  his  appointment  or 
antboritf,  unless  a  plea  denies  it  A  plea  to 
the  merits  admits  the  right  of  the  plaintiff  to 
sue  as  he  does. 

2.  The  false  statement  of  an  agent  of  a  cor- 
poration appointed  to  buy  timber  tor  It  in  mak- 
In^  the  contract,  that  the  company  is  a  partner- 
ship, does  not  bind  its  members  or  the  corpora- 
tion to  liabilit;  as  partners.  Agent's  misrepre- 
sentations and  -wrongs,  how  far  binding. 

3.  The  nonjoinder,  as  defendants,  of  otbn 
persons,  in  an  action  against  a  partnenhlp, 
must  be  pleaded  in  abatement  filed  at  rules. 
The  defendants  sued  cannot  avail  themselves 
of  it  after  a  plea  to  the  merits. 

4.  Reconpment  for  delay  in  execution  of  a 
contract  cannot  be  allowed  where  the  delay  is 
owing  to  tbe  act  or  fault  of  the  party  himself. 

6.  It  is  not  error  to  refuse  an  Instruction 
which  puts  a  legal  proposition,  though  sound,  if 
the  evidence  to  present  ft  as  pertinent  to  the 
case  is  slight,  and  only  colorable,  and  does  not 
fairly  present  it  for  consideration,  and  where 
a  verdict  finding  according  to  the  instruction 
would  be  set  aside  as  without  snffld^t  ei^denee. 

(SyDabns     the  Oosrt) 

Error  to  circuit  court,  Cabell  county;  B.  S. 
Doollttle,  Judge. 

Action  Iqr  Bllton  Ht^Donald,  administrator, 
against  J.  O.  Cole  A  Oa  Judgment  for  plain- 
tiff.  Defendants  bring  error.  Affirmed. 
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BRANNON,  J.  McDonald,  administrator  ot 
Justice,  brought  an  action  of  asaump^t  In  the 
circuit  court  of  Cabell  county  against  J.  O. 
Cole  and  C.  Crane,  as  late  partners  In  tlie 
firm  name  of  J.  O.  Cole  &.  Co.,  to  recover  pay 
for  some  timber  sold  and  delivered  by  the 
plaitttift's  intestate  to  the  defendants.  The 
defendants  pleaded  non  asaumpalt,  payment, 
and  filed  notice  of  recoupment,  and  by  sworn 
plea  denied  that  the  defendants  had  been 
partners.  The  case  resulted  in  a  verdict  for 
the  plalutUE  for  $1,800,  and  the  court,  refus- 
ing a  new  trial,  rendered  Judgment,  from 
which  the  defendants  obtained  a  writ  of  er- 
ror. 

The  defense  makes  the  point  that,  under 
the  plea  of  non  assumpsit.  It  rested  on  the 
plalDtUr  to  prove  that  he  bad  been  legally  ap- 
pointed administrator.  This  position  cannot 
be  sustained.  There  is  a  plea  distinctively 
called,  in  the  books  on  common-law  pleading, 
a  plea  of  "ne  unques  executor"  (or  "adminis- 
trator"),— "never  ^ecutor."  It  must  be  used 
where  it  is  Intraided  to  deny  the  right  of  the 
person  to  sue  as  executor  or  administrator, 
else  his  capacity  to  sue  as  such  is  admitted.  1 
Chit.  PI.  517;  2  Lomax,  Ex'rs,  380.  The 
cases  of  Brown  v.  Nourse,  55  Me.  230;  Lang- 
don  V.  Potter,  11  Mass.  813;  Ghampltn  t. 
Tllley,  3  Day,  303;  and  Collins  v.  Ayers,  13 
111.  358,— show,  on  common-law  authority, 
that,  where  an  executor  or  administrator  sues, 
there  must  be  the  plea  of  ne  unques,  else  no 
proof  of  appointment  Is  required.  Generally, 
where  one  sues  In  a  representative  capac- 
ity, It  need  not  be  [iroven,  unless  there  is  a 
plea  denying  It  Oilcago  Legal  News  Ca  v. 
Browne,  103  111.  817.  Where  there  Is  a  plea 
of  general  issue,  or  other  plea  to  the  merits 
it  admits  the  capacity  of  the  plaintiff  to  sue. 
Alderman  v.  Flnley,  52  Am.  Dec.  »44;  Pull- 
man V.  Upton,  06  U.  S.  328;  1  Bart.  Law 
Prac.  601;  Bank  v.  Curtis,  36  Am,  Dec.  492. 
So  it  Is  wh^  a  corporation  sues.  Our  stat- 
ute was  only  necessary  to  require  an  oath  to 
a  plea  denying  incorporation.  I  regard  the 
above-named  plea  as  one  in  abatement,  as  It 
goes  to  the  disability  of  the  person  suing  or 
sued.  But  the  Massachusetts  case  says  It  may 
be  pleaded  In  bar  or  abatement 

The  second  assignment  of  error  is  based  on 
nn  Instruction  that  If  Lewis  Cole  was  the 
agent  of  the  defendants  to  purchase  timber, 
and,  when  he  entered  Into  the  contract  with 
the  plaintlfTs  decedent  he  represented  that 
the  defendants  were  partners,  and  that  If  the 
plaintlfTs  decedent  knew  no  other,  and  acted 
on  such  representation,  and  sold  the  timber 
which  came  to  the  hands  of  the  defendant, 
then  they  were  liable  on  the  contract  I  do 
not  consider  this  Instruction  good  law,  I  can- 
not see  that,  If  a  corporation  appoints  an 
agent  to  buy  timber,  his  false  declaration  that 
stockholders  or  officers  of  it  are  partners 


iraci,  wimm  me  scope  oi  ms  autnoniy.  rani 
the  principal  as  to  all  the  elements  of  the  con- 
tract, though  particular  statements  were  un- 
authorized.   Crump  V.  Mining  Co.,  7  GnL 
352.    False  and  fraudulent  statements  of  an 
agent,  in  the  course  of  business  within  the 
scope  of  his  authority,  bind  the  prindpaL 
His  torts  done  in  the  course  of  the  principal'! 
business,  though  unauthorized  or  ITorbitlden, 
bind  the  principal.   1  Am.  &  Eng.  fine.  Law 
(2d  Ed.)  1143,  1151, 1150;  Mechem,  Ag.  f  Tli. 
See  discussion  as  to  negligence  and  torts  of 
agents  in  Bess  v.  Railway  Co.,  35  W.  Vi. 
402,  14  S.  E.  234;  GUUngham  v.  Railroad  Co, 
35  W.  Va.  588, 14  S.  E.  243;  GregoiT's  Adm'r 
V.  Same,  37  W.  Va.  ti06,  16  S.  E.  810.  From 
these  principles  It  might  seem  that  such  state- 
ments by  this  agent  would  make  the  parties 
liable  as  partners.   But  I  think  they  do  not 
afford  the  test   They  do  not  mean  the  agent 
of  one  man  can  make  another  liable  by  rep- 
resenting that  he  is  the  purchaaer.    The  act 
must  be  within  the  scope  of  aathority,  anJ 
that  authorizes  him  to  make  only  his  real  em- 
ployers liable,  not  others  and  in  a  dlffmut 
character.   But,  though  the  Instruction  Is  bad 
law,  is  It  reversible  error?   True,  where  there 
is  any  evidence  to  siutaln  the  theory  of  an 
instruction,  it  ought  to  be  given,  as  I  staud 
in  Carrico  v.  Railway  Co..  39  W.  Va.  100.  19 
S.  B.  571;  but  Bloyd  v.  PoUock,  27  W.  Va.  75. 
and  other  cases,  hold  that.  If  the  evidence  Is 
so  slight  to  sustain  the  theory  propounded  by 
an  instruction.  It  ought  not  to  be  given;  and 
Clay  V.  Robinson,  7  W.  Va.  349,  holds  that  an 
erroneous  Instruction  does  not  reverse  where 
It  Is  manifest  that  the  defendant  could  not 
have  been  prejudiced  by  It   In  the  applica- 
tion of  these  principles,  regard  most  be  had 
to  the  particular  case.   In  this  case  there  was 
not  a  syllaUe  of  written  evidence  of  the  in- 
corporation of  any  company.   Indefinite  state- 
ments were  made  by  a  witness  tending  u> 
show  Incorporation  in  Kentucky;  but  the  par- 
ties tbemsdves  spoke  so  Ind^nltely,  vaguely, 
and  perhaps  evasively,  that  It  could  not  pos- 
sibly Justify  a  Jury  In  finding  the  fact  of  in- 
corporation, or  Justify  the  court  In  refusing  to 
set  It  aside.   The  parttes  themselves  on  the 
stand  frequently  spoke  of  "the  firm,"  referring 
to  this  company,  thus  indicating  that  they  re- 
garded it  a  partnership.    For  an  appellate 
court  to  reverse  for  failure  to  give  an  Instruc- 
tion, the  evidence  should,  at  least,  fairly  pre- 
sent the  theory  on  which  it  leats,  not  merely 
colorably.   Industrial  Go.  T.  Scbnlt^  43  W. 
Va.  471,  27  S.  E.  235. 

The  third  point  of  erm  assigned  Js  tbat  the 
court  gave  for  the  plaintiff  an  instruction  to 
the  effect  that  before  It  could  find  tor  the  de> 
fendauts  on  the  plea  of  no  partnership.  It  most 
find  that  the  defendants  were  not  members  of 
the  firm  known  as  J.  O.  Cole  &  Co.;  and  that. 
If  J.  O.  Cole  and  0.  Oane  were.  In  fact,  mem 
bers  of  a  firm  doing  business  aa  J.  O.  Cole  A. 
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the  fact  then  were  other  memben  of  the 
did  not  SQpport  the  issue  on  the  part  of 
defendants;  and  that,  U  saSd  defendants 
i  members  oC  the  firm,  then  the  Jury  mmt 
for  the  plalntift  tiutt  Cole  and  Crane  were 
□«&  This  point  is  answered  by  Batter 
ulllTon.  25  W.  Va.  427.  holding  that  In 
mpsit  against  a  partnership,  if  defendante 
u  that  other  persons  should  tuve  been 
.  tliat  could  be  raised  only  by  a  plea  In 
ement  filed  at  rules.  So,  tbla  matter  can- 
iffect  the  case. 

le  fourth  point  of  error  la  that  the  court 
led  the  defense  an  Instruction  to  the  effect 
it  was  the  duty  of  Justice  to  put  the  tlm- 
Into  the  cre^B  as  soon  as  possible  after 
;  measured  and  branded,  and  deliver  it 
Guyaudotte  rirer  at  all  erenta  by  August 
03;  and  that  If  be  neglected  to  do  ao,  and, 
neequenee  of  bis  neglect,  a  portion  of  the 
er  was  caused  to  lay  over  for  one  or  two 
I,  and  thereby  sap-rot,  and  deteriorate  in 
!,  and  that  Oole  &  Co.  were  put  to  expense 
■t  it  into  the  river,  then  the  Jury  should 
tain  the  damage  and  expense,  and  allow  It 
■edit  on  the  unpaid  purchase  price.  The 
gave  thlB  Instruction,  but  with  the  addl- 
of  the  words,  "unless  the  jury  find  tliat 
:elay  was  caused  by  the  acta  of  the  de- 
tnts  themselves;  and  If  the  jury  find  that 
lefendanta  caused  the  delay,  and  after- 

8  took  the  timber  and  credited  Alonzo 
:e  with  It,  then  the  plaintiff  Is  not  respon- 

for  the  loss  occasioned  by  the  delay." 
lefense  claimed  that  the  plaintiff  failed  to 
the  delivery  of  the  logs  by  the  time  stlp- 
1,  and  that  a  la^  number  were  left  In 
roods  and  not  delivered,  whereby  they 
compelled  to  bring  them  out  at  expense, 
rliat  the  logs  lay  in  the  woods  a  long 
and  suffered  Injury  from  sap-rot,  and  for 
xpense  and  injury  the  defendants  dalm- 
arge  recoupment   In  answer  to  this,  the 
:lfr  claimed  that  before  delivery  complet- 
»f  endants  flnandally  f  aUed,  and  a  recelv< 
s  appointed  for  the  firm,  and  that  these 
were  attached  as  Its  property,  and  were 
by  the  receivers  as  such,  and  that  such 
In  delivery  and  Injury  from  sap-rot 
from  the  defendants'  own  fault  The 

9  that  recoupment  for  failure  to  execute 
tract  cannot  be  claimed.  If  the  failure  is 
u  table  to  the  fault  of  the  other  party, 
t  V.  Oatch,  71  Am.  Dec.  635;  Chapman 
ise.  34  Mich.  875;  HIU  v.  Sibley.  56  Qa. 
Wat.  Set-Off,  640. 

1st  June,  1898.  J.  0.  Oole  &  Oo.  bad  be- 
so  Involved  that  they  made  an  asslgn- 
Cor  the  benefit  of  creditors,  and  receivers 
ippolnted  for  their  property.  Was  Justice 

to  finish  delivery  without  hope  for  pay- 
Xhe  failure  to  deliver  by  August 1, 1893, 
ot  the  fault  of  Justice.  If  this  amend- 
tiad  not  been  made  to  the  instruction,  it 

liave  been  error  against  the  plaintiff,  as 
i-e<3  the  evidence  of  defendants*  inability 
ply  with  their  contract  and  told  thb  Jury 
bat  if  there  wai  faUnre  to  deliver,  and 


the  logs  lay  In  the  woods  and  sap-rotted,  they 
must  allow  a  recoupment  therefor.  UcCree- 
ry's  Adm'x  v.  BaUroad  Co.,  43  W.  Ya.  110^  27 
S.  £.  827. 

The  fifth  assigned  error  is  that  tlie  evidence 
showed  that  J.  O.  Cole  &  Co.  was  a  corpora- 
tion, not  a  partnership,  yet  Judgment  went 
against  Cole  ft  Crane  as  partners.  As  said 
above,  there  was  no  evidence  at  all  adequate 
to  show  an  Incorporation,  and,  the  finding  of 
the  Jury  covering  thla  matter,  we  cannot  re- 
verse it  "The  vrelght  of  the  evidence  Is  for 
the  Jury,  and,  unless  It  plainly  preponderates 
against  the  verdict  It  will  not  be  disturbed." 
Scott  V.  Railroad  Co.,  43  W.  Ya.  484,  27  S.  K 
211. 

The  sixth  assignment  of  error  Is  that 
against  fdaln  evidence  that  a  large  part  of  the 
timber  was  not  delivered  In  time.  In  fact  not 
at  all,  bat  left  In  the  woods  and  In  branch 
'streams  of  Guyan  river,  and  deteriorated  from 
sap-rot  and  the  defendants  had  to  spend  mon- 
ey to  get  it  out  yet  the  Jmr  wholly  Ignored 
recoupment  under  those  facts.  Now,  the  evi- 
dence was  confilcting  as  to  whether  an  the 
timber  was  delivered,  and  as  to  deterioration, 
and  I  might  assign  this  as  a  reason  for  re- 
fusing to  set  aside  the  verdict  But  on  the 
merits  of  the  case  was  a  mass  of  evidence, 
and  X  see  no  reason  for  reversing  the  soludoa 
of  the  controverted  case  furnished  by  the  ver- 
dict and  judgment  I  conclude  from  the  rec- 
ord that  the  Jury  took  the  plaintiff's  demand 
under  the  contract  baaed  on  the  number  of 
logs  credited  to  Justice  on  tiie  company  bot^s 
wben  branded  by  the  company,  and  which 
went  to  the  hands  of  the  company,  and  then 
abated  an  amount  to  cover  getting  out  the  loga 
as  expense  Incurred  by  the  company,  and 
found  the  balance  for  the  plaintiff,  and  refused 
any  recoupment  for  sap-rot  because  the  Jury 
attributed  It  to  the  fault  of  the  defendants. 
The  difference  between  the  demand  and  the 
verdict,  and  the  evidence  as  to  coat,  lead  me 
to  this  conclusion.  For  these  reasons  we  af- 
firm the  Judgment 
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1.  A  declaration  contains  several  good  cauBes 
of  action,  some  of  which  are  defectively  stat- 
ed. The  demurrer  thereto  is  properly  overruled. 

2.  Such  technical  defects  to  good  causes  of  ac- 
tion may  be  cured  hj  the  evidence,  unless  prop- 
er objection  to  the  admiBsiau  of  such  evidence, 
or  motion  to  exclude  the  same,  is  made  in  due 
time. 

3.  A  motion  to  exclude  the  piaintiflf  a  evidence 
for  insufficiency  ts  waived  oy  the  defendant 
after  such  motion  is  made  Introducing  his  evi- 
dence, as  his  evidence  may  cure  the  defects  in 
the  plaintiff**. 

4.  Instructions  copied  into  the  record,  but  not 
In  some  manner  made  a  part  thereof,  will  not 
be  considered  by  this  court 
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decided  prepoDderance  or  weight  of  the  evi- 
dence.   In  cases  of  doubt,  the  beo^t  is  glTen 
to  the  judgment  of  the  lower  court. 
(Srllabna  hj  the  Court) 

Error  to  drcnlt  court,  McDowell  county;  B. 
C  AlcClaugberty,  Judge. 

Action  by  Fred  Trump,  by  Lucy  A.  DlUoa, 
bis  next  friend,  against  the  Tidewater  Coal  & 
Coke  Company.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
Brmed. 

Kucker,  Keller  &  Hamlll,  for  plalntltt  In  er- 
ror. 1.  0.  Herndon  and  Chapman  &  611- 
lespfe,  for  defendant  In  error, 

DENT.  P.  In  the  case  of  Fred  Trump,  etc^ 
against  the  Tidewater  Coal  &  Coke  Gompanj, 
being  a  writ  of  error  from  a  judgment  of  the 
circuit  court  of  McDowell  county  in  favor  of 
the  plalotifr  for  the  sum  of  $510,  the  defend- 
ant relies  on  the  following  assignment  of  er- 
rors: First,  the  overruling  of  the  demurrer  to 
the  declaration;  second,  not  sustaining  the 
motion  to  strike  out  plaintllTB  evidence;  third, 
an  erroneous  Instruction  given;  fourth,  over- 
ruling the  motion  to  set  aside  the  verdict  as 
contrary  to  the  law  and  evidence. 

The  declaration,  as  set  out,  appears  to  be 
amply  sufficient  to  satisfy  the  requirements  of 
section  2d,  c.  125,  Code,  and  the  former  deci- 
sions of  this  court  There  Is  nothing  omit- 
ted therefrom  ''so  essential  to  the  action  that 
Judgment  according  to  law  and  the  very  right 
of  the  cause  cannot  be  given,"  Davidson  v. 
Railway  Co.,  41  W.  Va.  407,  23  S.  E.  593; 
PoUng  V.  Railroad  Co.,  38  W.  Va.  6^,  18  S. 
E.  782;  Bems  v.  Coal  Co.,  27  W.  Va.  288; 
Hawker  v.  Railroad  Co.,  15  W.  Va.  628.  The 
objections  urged  are  purely  technical  and  fine 
spun,  and  certainly  fail  to  show  that  the  de- 
fendant was  taken  by  surprise.  The  allega- 
tion that  the  defendant  "negligently  and 
wrongfully  failed  to  provide  a  reasonably 
safe  place  to  work"  Is  stronger  than  If  It  used 
in  lieu  th^eof,  "failed  to  use  ordinary  care," 
as  the  former  expression  necessarily  Includes 
the  latter.  To  negligently  and  wrongfully 
fail  to  do  anything  Is  to  fail  to  use  ordinary 
cnre  In  doing  it.  The  declaration  is  undoubt- 
edly good  in  so  far  as  It  charges  failure  to 
furnish  a  safe  place  to  work  and  to  fomlah 
safe  machinery,  and  the  court  did  not  err  In 
overruling  the  demurrer.  Wheeling  v.  Black, 
25  W.  Va.  266;  Robrecht  v.  Marllng's  Adm'r, 
2fi  W.  Va.  765,  2  S.  B.  827.  Nor  is  It  Insoffl- 
clent  In  that  it  falls  to  allege  that  the  boy  did 
not  possess  the  necessary  experience,  knowl- 
edge, and  skill  to  appreciate  and  guard  him- 
self against  the  Increased  danger;  for  It  does 
allege  that,  after  he  was  directed  to  do  more 
dangerous  work  than  that  for  which  he  had 
been  employed,  the  defendant  wrongfully  and 
negligently  "failed  to  In^ttruct,  caution,  and  di- 
rect the  plaintiff  In  discharge  of  the  said 


aeienaant  not  to  so  caauon  ana  msinici  piax 
tiff  as  to  his  new  duties.  Taking  the  allegi- 
tlons  of  the  declaration  as  true,  defendant  is 
certainly  liable  thereunder.  Bems  r.  Coal  Co. 
27  W.  Va.  289.  A  general  demurr^-  to  a  da-~ 
laration  stating  several  causes  of  action.  sD 
of  which  are  good,  bat  some  t>f  which  in 
stated  defectively  by  mere  technical  omissioiL 
must  be  overruled.  And,  if  the  defendant  de- 
sires to  take  advantage  of  sach  technical  Ic- 
perfections  in  the  declaration,  he  must  do  so 
when  the  proof  of  such  defective  omissions  I* 
offered  by  objection  to  the  admission  therei:.' 
as  luwarranted  by  the  allegations  or  motioc 
to  exclude  the  same  so  as  to  afford  the  plain- 
tiff opportunity  to  amend  his  allegatlona  u 
correspond  wlUi  hia  proof;  otberwioe,  the  de 
fendant  will  be  presumed  to  have  waived  all  | 
objection  to  such  amendaUe  detects  In 
declaration  In  so  far  as  faUy  suniUed  bf  the 
proof.   Code,  c  ISl,  S  8. 

The  defendant  moved  to  exdnde  the  wbol; 
of  plaintiffs  evidence  aa  Insufficient  to  sn- 
tain  the  Issoe.  This  motion  was  waived  by 
reason  of  the  defendant  afterwards  Introd> 
cing  its  evidence  in  defense.  Core  r.  Railroad  i 
Co..  38  W.  Va.  406, 18  S.  B.  096. 

The  instmctions  objected  to  by  defendai: 
are  not  a  part  of  die  record,  and  cannot  br 
considered.  Wlntext  T.  MnU.  81  W.  Va.  430. 7 
S.  E.  443. 

The  motion  to  set  aidde  the  verdict  cannot 
be  sustained,  unless  the  evidence  as  a  wbolj 
is  clearly  Inaufflclent,  or  plainly  and  decldedlj  j 
preponderates  against  the  same.  The  drcol:  ' 
court  having  oveiroled  the  motion,  its  jude- 
ment  is  entltied  to  peculiar  respect,  and  vil 
not  be  disturbed,  unless  manlfesUy  erroneoas. 
These  principles  have  been  so  often  repeated 
lately  that  It  seems  a  matter  of  almost  nsden 
labor  to  again  repeat  them.  When  negUgrace 
Is  a  matter  of  law  m^ly,  It  la  a  qnestfon  ;or 
the  court;  but  when  It  is  a  mixed  question  of 
law  and  fact,  or  a  mere  question  of  fact,  it  is 
for  the  jury.  In  this  case  It  comes  nnder  xl^ 
second  head.  The  facts  are  as  toUovs:  A 
boy.  Trump.  14  years  of  age.  Is  employed  tc 
take  checks  off  of  coal  cars  by  the  defendant. 
Somdiow  his  duties  are  changed,  and  he  un- 
dertakes to  cut  loose  cars.  One  of  the  curs  Is 
defective,  and  the  place  where  he  worte  > 
dark,  and  by  reason  thereof,  and  by  his  inex- 
perience and  nnaklUfulness,  he  Is  crashed  b^ 
tween  the  cars,  and  his  legs  broken.  The  f's: 
of  the  action  Is  placing  this  inexperienced  bor 
without  proper  instructions,  in  a  dangeroc? 
place,  to  work  with  defective  machinery.  T<- 
a  boy  with  proper  experience  and  Instractlo- 
the  danger  and  defects  would  have  been  avoM 
cd.  and  no  accident  would  have  occarred.  Mr 
Orantfaam,  the  mine  boss,  says  he  did  not  sr-r . 
the  boy  to  cut  the  cars  loose,  on  acconnt  of  b  > 
Inexperience  In  such  work,  but  to  go  to  Ciccr 
Ross'  'door,  and  attend  It,  and  let  Cicero  do  tb- 
cutting  loose.    In  this  he  appears  to  becono*<- 


loose,  and  he  lald  be  womd  rather  cut  looBe, 
because  It  waa  so  lonesome  at  Uie  dow."  This 
GTideace  Ig  appuently  snffldait  to  OTercome 
Xlwup'B,  bnt  the  jury  saw  the  wltneises.  and 
for  some  reajBon  gave  the  weight  and  credibil- 
ity to  Tramp.  This  was  their  proTlnce,  with 
which  this  court  la  powerless  to  Interfere, 
trltbont  dlir^rdlng  the  constitutional  guar^ 
iDty  at  Tight  ot  jury  trial.  Toung  t.  Railroad 
::o..  44  W.  Va.  218.  28  S.  B.  032;  Slsler  t. 
•!Iiaffer.  43  W.  Va.  409,  28  S.  B.  721;  Akers  T. 
De  Witt.  41  W.  Va.  229.  28  S.  B.  600.  Gian- 
ham  testified  that  it  waa  his  duty  to  inspect 
he  cars,  but  he  did  not  know  bow  long  before 
t  wag  that  he  inspected  the  defective  car  by 
rhich  Tnimp  was  hurt  From  the  existence 
•f  the  defect  and  this  evidence  the  jury  hi^ 
lie  tight  to  infer  neglect  In  this  respect,  and 
he  court  cannot  control  sncb  Inferences. 
>ump'8  evidence  may  be  false,  and  bis  re- 
overy  unjust,  bnt  It  rests  on  the  verdict  of  a 
ary,  sustained  by  the  judgment  of  the  trial 
)urt,  who  saw  the  contradicting  witnesses 
nd  heard  their  testimony;  and  there  ar^ars 
>  be  no  error  of  law,  or  no  such  decided  pre- 
9nderBnce  of  evidence,  as  will  Justify  the  In- 
Tference  of  this  court.  The  Jndipnent  Is 
lerefore  affirmed. 


U BUOBAKDim  DECISIONS. 


ARMWOOD  T.  BIBD.  Supreme  Court  of 
orth  Carolina.  Nov.  15,  1898.)  Appeal  from 
iperlor  court,  Sampson  county,  ^o  oplolou. 
fflnned. 


BANDY  V.  WILSON.  (Suprenie  Court  of 
arth  Carolina.  Dec.  6,  18980  Appeal  from 
l>erior  court,  Catawba  county.  No  opinion, 
lirmed. 


BLACKNALI<  t.  BOWLAND.  (Supreme 
•art  of  North  Carolina.  Dec.  20,  ISllS.)  Ap: 
al  from  superior  court,  Durham  county.  No 
inion.  Afllimed. 

^RANBR  CATTLE  00.  v.  RAILWAY  CO. 
ipreme  Court  of  North  Carolina.  Dec.  20, 
>8.)  Appeal  from  superior  court,  Jackson 
tntjr.   No  opinion.  Afflrmed. 

JBTAN  V.  BILLUPS.  (Supreme  Court  of 
rth  Carolina.  Oct.  18,  1898.)  Appeal  from 
»erior  court,  Halifax  county.  No  opinion. 
Irmed. 


URRAGB  V.  WHITE.  fSopreme  Court  of 
:th  Carolina.  Nov.  22,  1898.)  Appeal  from 
orior  court,  Cabarrus  county.  No  opinion, 
rmed. 


Affirmed* 


GHBJBK  V.  RAILROAD.  (Supreme  Court  of 
North  Carolina.  Nor.  1,  16^.)  Appeal  from 
soperlM  court.  Alamance  county.  No  opinion. 
Motion  to  docket  and  dismiss  plaintifTs  appeal 
under  the  seventeenth  role  allowed. 


COBB  V.  MORRIS.  (Supreme  C!onrt  of 
North  CaroUua.  Sept.  30,  1898.)  Appeal  from 
snperioT  court,  Pasqootank  county.  No  opin- 
ion. Afllimed. 


COLLINS  V.  PETTITT.  (Supreme  Court  of 
North  Carolina.  Oct.  25,  l^.f  Appeal  from 
superior  court,  Halifax  county.  No  opinion. 
Reversed. 


DOWD  V.  McDONALD.  (Supreme  Court  of 
North  Carolina.  Nov.  16,  1898.)  Appeal  from 
superior  court,  Moore  coun^.  No  opinion. 
Motion  for  new  trial  for  newly-discovered  evi- 
dence allowed. 


DURHAM  PERTILIZHR  CO.  v.  SANDERS. 
(Si^reme  Court  of  North  Carolina.  Oct.  28. 
1896.)  Appeal  from  snperior  court,  Sanders 
county.  No  opinion.  Motion  to  docket  and 
dinniss  defendant's  appeal  under  tiie  seveu- 
teeoth  rule  allowed. 


GATLING  V.  MITCHELL.  (Supreme  Court 
of  North  Carolina.  Oct.  4,  1898.)  Appeal  from 
snpericw  court.  Northampton  county.  No  o]^- 
lon.  Affirmed. 


GRAY  V.  EVERETT.  (Supreme  Court  of 
North  Carolina.  Nov.  15,  1^8.)  Appeal  from 
superior  court,  Cumberland  county.  No  opin- 
ion. Afflrmed 


HALL  V.  CAIN.  (Supreme  Court  of  North 
Carolina.  Nov.  11,  1898.)  Appeal  from  supe- 
rior court,  Cumberland  county.  No  opinion. 
Motion  to  docket  and  dismiss  defendant's  ap- 
peal nnder  the  seventeenth  rule  allowed. 


HAMILTON  V.  WAtTGH.  (Supreme  Court 
of  North  Carolina.  Dec  6,  189S.)  Appeiil 
from  auperior  court,  Ashe  county.  No  opuuon. 
Afflrmed. 


HOBBS  V.  HOBBS.  (Supreme  Court  of 
North  Carolina.  Nov.  3,  1898.)  Appeal  from 
superior  court,  Sampson  county,  ^o  opinion. 
Motion  to  docket  and  dismiss  defendant's  ap- 
peal nnd«r  the  seventeenth  rule  allowed. 

JOHNSTON  V.  WILLIAMS.  (Supreme  Court 
of  North  Carolina.  Oct.  10,  1896.)  Appeal 
from  superior  court,  Warren  county.  No  opin- 
ion. Afflrmed. 


JORDAN  V.  GREENSBORO  FURNACE 
CO.  (Supreme  Court  of  North  Carolina.  Nov. 
9,  1898.)  Appeal  from  superior  court,  Quil* 
ford  county.   No  opinion.  Afflrmed. 


Mottm  of  defaidant  to  reinstate  appeal  allow- 
ed. 


KING  T.  MECHANICS'  HOME  ASS'N. 
<Supreme  Court  of  North  Carolina.  Not.  1, 
l8wi.)  Appeal  from  saperior  court,  New  Han- 
over conntj.  No  opinion.  MoUon  to  docket 
and  dismias  defendant's  aK>eal  andef  the  my- 
enteenth  role  allowed. 


KLUnS  T.  BINGHAM.  fSnpreme  Oonrt  of 
North  Carolina.  Not.  22,  1898.)  Appeal  from 
■uperior  coort,  Bowan  county.  No  opinion. 
Affirmed.  FUBOHBS,  J.,  not  alttliig. 


IjAMB  t.  HAND.  (Supreme  Court  of  North 
Carolina.  Oct  11,  1896.)  Appeal  from  supe- 
rior court,  Pasquotank  county.  No  cvinlon. 
Affirmed. 


McMICHAEL  v.  HOSKINS.  (Supreme 
Court  of  North  Carolina.  Not.  1,  1898.)  Ap- 
peal from  superior  court,  Guilford  county.  No 
opinion.  Motion  to  docket  and  dismiss  de- 
fendant's appeal  under  the  seTenteenth  rale 
allowed. 


MALLARD  T.  CARR.  (Supreme  Court  of 
North  Carolina.  Not.  2,  1898^  Appeal  from 
superior  court  Duplin  county.  No  opinion. 
Motion  to  docket  and  dismiss  defendant's  ap- 
peal under  the  serenteenth  rale  allowed. 


MARTIN  T.  J0NE13.  (Supmne  Court  of 
North  Carolina.  Oct  12,  1^)  Appeal  from 
superior  court.  Franklin  coonty.  No  opinion. 
Motion  to  docket  and  dismiss  plaintiff's  appeal 
under  the  seventeenth  rule  allowed. 


MORRIS  T.  JONES.  (Supreme  Court  of 
North  Carolina.  Nov.  1,  1898.)  Appeal  from 
superior  court,  Greene  county.  No  opinion. 
Motion  to  docket  and  dismiss  defendant's  ap- 
peal under  the  serenteenth  rule  allowed. 


ROBERTS  T.  COOKE.  (Supreme  Court  of 
North  Carolina.  Dec.  17,  1898!)  Appeal  from 
superior  cmirt,  Buncombe  county.  Dismissed. 


SHOEMAKER  T.  HAMBY.  (Supreme 
Court  of  North  Carolina.  Nor.  29,  1808.)  Ap- 
peal from  superior  court,  Wilkes  county.  No 

opinion.  Affirmed. 


STANTON  v.  SPRUILL.  (Supreme  Court  of 
North  Carolina.  Oct.  21.  1898.)  Api>eal  from 
superior  court.  Wake  county.  No  opinion.  Mo- 
tion to  docket  and  dismiss  plaintiff's  appeal  un- 
der the  serenteenth  rule  wlowed. 


STATE  T.  ARRINGTON.  (Supreme  Court 
of  North  Carolina.  Oct.  18,  ISOa)  Appeal 
from  superior  court,  Nash  county.  No  opuiion. 
Affirmed. 


STATE  V.  CRAFT.  (Supreme  Court  of  North 
Carolina.  Oct  IS.  1898.)  App«a  from  aope< 
rlor  court,  Pitt  county.   No  opinion.  Affirmed. 


STATE  V.  VENABLE.  (Si 
North  Carolina.   Nor.  29,  189C 
superior  court,  Surry  county, 
firmed. 


preme  Gonrt  of 
}  Appeal  from 
90  opinion.  Af- 


THOMPSON   T.   THOMPSON.  (Snprems 
Court  of  North  Carolina.   Oct  18.  1S!^>  Ath 
peal  fmn  superior  court,  Wilson  connty. 
opinion.  Affirmed. 


TRBACY,  MORRIS  A  CO.  r.  SMITH  si 
(Supreme  Court  of  North  Carolina.  Sept  IVrrn. 
1898.)  Appeal  from  superior  court.  Moore 
county.  No  opinion.  Tliis  case  is  goremed  b; 
Cooper  T.  UcKlnnon,  122  N.  a  4lr,  2»  &.  K. 
417.  Berersed. 

TROLLINGER  r.  RAILROAD.  (Supreme 
Court  of  North  Carolina.  Dec  20,  Ap- 
peal from  superior  court,  Alamance  connty. 
No  opinion.  Motion  to  docket  and  dismist 
plaintuTs  appeal  und^  the  serenteenth  rale  al- 
lowed Norember  1st  Motion  of  piain^^ff  to 
r^ttstate  appeal  filed. 


WALKER  T.  MEBCEB.  (Supreme  Oonrt  of 
North  Carolina.  Nor.  9,  18^)  Appeal  tnm 
sup^or  oonrt  New  Hanorer  county.  No  opin- 
ion. Affirmed. 


WILLIAMSON  T.  (X)CKE.  (Supreme  Court 
of  North  Carolina.  Dec.  17,  1866.)  Appeal 
from  superior  court.  Buncombe  county.  No 
opinion.  Motion  of  plainUff  for  new  trial  on 
the  ground  that  the  trial  judm  died  befin 
making  out  Uie  case  on  appeal  afiowed. 

WILMINGTON  IRON  WORKS  r.  DARBY. 
(Supreme  Court  of  North  Carolina.  Nor.  L 
1898.)  Appeal  from  superior  court.  New  Han- 
over couDly.  No  opinion.  Motion  to  docket 
and  dismiss  plalntlffa  appeal  under  tlie  aeTeB- 
teenth  rale  allowed. 


WINKLER  V.  WINKLER.  (SBpreme  Court 
of  North  C!arolina.  Dee.  9,  l88&)  Appeal 
from  superior  court.  Burke  county.  No  opia- 
ion.  Affirmed. 


BRYSON  V.  WHILDEN.  (Snprane  Court  of 
South  Carolina.   April  19,  1899.) 

McIYER.  C.  J.  On  hearing  the  morion  here- 
in for  further  time  to  perfect  the  appoU  ben- 
in,  and  after  argument  of  counsel  for  and 
against  said  motion,  ordered  that  the  appellant 
be,  and  he  is  hereby,  allowed  unti]  the  30tfa 
day  of  April,  1899,  to  serve  the  case  and  ex- 
ceptions herein  on  the  respondent's  counsvl. 
and  to  do  such  other  things  as  may  be  neces- 
sary to  i»erfect  the  appeal,  and  that  tbe  casr 
be  set  down  for  hearing  at  the  present  term  of 
the  court,  at  the  call  of  the  Bighth  circuit, 
when  it  will  be  called  peramAorily. 


SMITH  r.  LOWERT.  (Supreme  Court  of 
South  Carolina.   AprU  18,  1^.) 

McITER,  O.  3.  The  respondents  on  due  no- 
tice having  moved  this  court  to  recommit  th« 
above-stated  case  to  his  honor,  Judre  B.  C 
Watts,  for  a  statement  from  the  judge  as  m 
what  occurred  at  the  hearing  before  him  oo  titc 
application  for  the  lnjnncti«i  art  out  in  tbe 
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ise,"  it  w,  on  motion  of  W.  P.  Pollock  and 
ward  Mctver,  respondent's  attorneys,  order- 
that  the  case  be  recommitted  to  the  drctilt 
irt  tor  a  statement  hj  Us  honor,  Jndae 
itts,  as  to  what  occurred  before  bim  vhen  Ee 
nted  the  order  appointing  a  receiver,  as  set 
in  the  "case/'^  folios  23  to  27.  That 
1  statement  may  be  attached  to.  and  shall 
considered  as  a  part  of;  the  "case"  as  print- 


TATB  ex  rel.  OARBISON  r.  CLTX  OF 
URENS  et  al.  (Supreme  Conrt  of  Sonth 
•olina.  April  25.  1^.) 
[cIVBR,  C.  3.  This  canse  having  been 
rd  apon  the  pleadings  herein,  and  it  appear- 
therefrom  that  certain  allegations  of  rela- 
s  petition  have  been  denied  07  the  respond- 
Lnurens  Cotton  HUU  which  said  denials 
e  issues  of  fact  necessary  to  be  detennln- 
D  said  canae,  and  this  court  having  granted 
'e  (32  S.  E.  696)  to  the  relator  to  apply  for 
-ial  of  the  said  issuee  of  fact  between  him- 
and  the  respondent  Lanrens  Cotton  Mill 
•ne  of  the  methods  required  law,  and  it 
iier  appearing  that  notice  01  the  motion 


for  this  order  has  been  dnly  served  apon  the 
attorneys  of  record  for  the  said  respondent 
Lanrens  Cotton  Mill,  now,  therefore,  npon  mo- 
tion of  J.  B.  Park,  relators  attorney.  It  is  or- 
dned  that  this  case  be,  and  the  same  hereby  is, 
referred  to  John  F.  Bolt,  to  take  the  testimony 
herrin  apon  those  allegations  of  relator's  peti- 
tion denied  by  the  said  respondmt  La  arena  Cot- 
ton Mill,  and  report  the  sune,  with  his  flndtngs 
thereon,  to  this  conrt  wltUn  80  days  from  the 
date  of  this  order. 


JOHNSON  T.  STATE  BOARD  OF  AGRI- 
CULTURE. (Snpreme  Court  of  Appeals  of 
West  Virginia.  April  1,  1899.)  Application  by 
John  J.  Johnson  for  writ  of  mandamus  against 
the  state  board  of  agricalture.  Denied. 

BBANNON,  J.  John  T.  Johnson,  having  a 
contract  with  the  state  for  furnishing  station- 
ery for  state  use,  nnder  chapter  16,  Code  1891, 
seeks  of  this  court  a  mandamus  to  compel  the 
state  board  of  agricalture  to  buy  stationery  of 
him.  The  principles  Involved  in  tills  case  are 
the  same  as  those  stated  in  the  case  of  Miller  t. 
Board  (this  day  decided)  82  3.  B.  1007.  Man- 
damus refused. 
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ABANDONMENT. 

See  "Appeal  and  Error,"  I  12. 

ABATEMENT  AND  REVIVAL 

I  1.   DMtk  of  puty  uiA  rerlnl  of  M- 

tion. 

A  court  hns  power  durinjt  the  same  term_  to 
nnieud  an  order  of  substitution  by  substituting 
H  defeased  party's  heirs  in  place  of  his  admin- 
istrator.—Shull  T.  Caughman  (S.  G.)  301. 

ACADEMIES. 

See  "Schools  and  School  Districts,"  I  1. 

ACCEPTANCE, 

Of  goods  sold  in  general,  see  "Sales,"  |  4. 

ACCOMMODATION  PAPER. 

See  "Bills  and  Notes." 

ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement." 

A  plea  of  accord  and  satisfaction  may  be  sop- 
ported  by  parol  evidence  that  notes  were  ac- 
cepted in  settlement  without  producing  the  notes. 
—A.  P.  Brantley  Co.  v.  Lee  ^Ga.)  lOl 

ACCOUNT. 

See  "Account,  Action  on." 

I  1.    Operation  and  effect  of  •ooanntli^. 

Receipt  by  servant  of  a  statement  of  account 
and  continuance  of  employment  for  a  year 
withoat  ot^ection  held  to  raise  presumption  of 
correctness.— Goldsmith  v.  Latz  (Va.)  w3. 

ACCOUNT,  ACTION  ON. 

A  salaried  officer  of  a  corporation,  whose  year- 
ly compensation  is  iixed,  may  sue  the  con>ora- 
tion  in  an  action  on  an  account. — Talbotton  R. 
Co.  V.  Gibson  (Ga.)  IBl;.  Gibson  t.  Talbotton 
R.  Co..  Id. 

Where  defendant  admits  debt,  but  claims  it 
had  been  paid  by  agreement  to  third  person, 
record  of  jadgment  against  plaintiff  by  such 
third  person  for  a  balance  hda  admissible  to  es- 
tablish fact  of  such  balance  dne.—Bay  T.  Fleet- 
wood (Ga.)  106. 

ACCRUAL. 

Of  right  of  action,  see  **Llmftatkm  of  Acdoiig,*' 
I  2. 

ACKNOWLEDGMENT. 

operation  and  effect  of  admissions  as  evidence, 
see  "Bvidence,"  f  5. 

i  1.   Twikinm  and  eortlfloate. 

An  acknowledgment  by  a  husband,  and  a 
privy  examination  of  his  wife,  are  not  invalidat- 
ed because  taken  by  an  o£9cer  who  was  related 
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to  them.— McAllister  t.  Pnrcell  (N.  0.)  715;  Ap- 
peal of  Worth,  Id. 

Certificate  of  acknowledgment  of  deed  by 
eorporation  falling  to  show  that  officer  executing 
it  was  sworn  as  to  the  facts  contained  in  the  cer- 
tificate, as  required  by  Code,  c.  7S,  fi  5,  is  fatal- 
]3  defective.— Abney  v.  Ohio  Lumber  <k  Mining 
Co.  CW.  Va.)  256. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Accrual,  see  "Limitation  of  Actions,"  |  2. 
Jurisdiction  of  courts,  see  "Courts. 
Laches,  see  "Equity,"  {  2. 
Limitation,  by  statutes,  see  "Limitation  of  Ac- 
tiona." 

AeUon*  between  partie$  in  portfeuZar  r^aHone. 
See  "Partner^p,"  1 1. 
Co-tenants,  see  "Partition."  1 1. 

.^cMont  bu  w  agalnat  partfculor  clcuaa  of 
partiea. 

See  "Carriers,"  H  1-9;  "Corporations,"  f  2; 
"Counties,"  §  4;  "Executors  and  Administra- 
tors," S  6;  "Guardian  and  Ward,"  S  3;  "Part- 
nership," 8  2;  "States,"  8  2. 

Particular  oatues  or  grmmde  ttf  octtoiu 

See  "Bills  and  Notes,"  g  5;  "Bonds,"  %  I: 
"Death,"  I  1;  "Forcible  Entry  and  Detainer." 
8  1;  "Insurance,"  88  16,  16;  "Libel  and 
sunder,"  8  1:  "Negligence,"  H  1,  2;  "Skka- 
tion,"  S  6;  "Waste.^* 

Breach  of  contract,  see  "Contracts,"  |  8;  "Ven- 
dor and  Purchaser,"  8  5. 

  of  covenant,  see    Covenants,"  I  8. 

 of  warranty,  see  "Sales,"  %  7. 

Personal  injuries,  see  "Carriers,"  fiS  3-^:  "Rail- 
roads," §8  6-12. 

Price  of  goods,  see  "Sales,"  {  0. 

  of  land,  see  "Vendor  and  Purchaser,**  |  4, 

Recovery  of  goods  delivered  \ij  seller,  see 
"Sales,"  8  6. 

  of  payment,  see  "Payment,"  8  3. 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Bmioent  Do- 
main," 8  4. 

Amteuter/onvM  <)f  oflMon. 

See  "Acconnt,  Action  on";  "Byectment";  "Re- 
plerin." 

PariiovXcKr  forma     special  niiff. 

See  "Acconnt";  "Creditors'  Suit":  "Divorce"; 
"Injunction";    "Partition,"  I  1;  "Quieting 

Title." 

Admeasurement  or  assign zneot  of  dower,  see 

"Dower,"  8  2. 

Alimony,  see  "Divorce,"  8  1. 

Establishment  and  enforcement  of  right  of  ex- 
emption, see  "Exemptions,"  8  1- 

  and  enforcement  of  trust,  see  "Trusts,"  8 

 of  boundaries,  see  "Boundaries,"  8  1- 

  of  will,  see  "Wilte,"  8  4. 

Reformation  of  written  instromenti  see  "Refor- 
mation of  Instruments." 

Removal  of  clond  on  title,  see  "Qoieting  Title." 

Setting  aside  assisnment  for  benefit  of  creditors, 
see  "Assignments  for  Benefit  of  Creditors, 
8  2. 

  frauaulent   conveyance   see  "Fraudulent 

Conveyances,"  |  8. 
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Particular  proceedings  in  actions. 

See  "Appearance";  "Contiuuanoe" ;  "Coata"; 
"Damajces";  "Diamiasal  and  Nonsuit";  "Evi- 
dence": "Execntion" ;  "Limitation  of  Actions" ; 
"Parties":  "Pleading";  "Process";  "Refer- 
ence"; "Trial";  "Venue." 

Notice  of  action,  see  "Process,"  8  2. 

BeriTal*  see  "Abatement  and  ReriTal,"  |  1. 

Fartfeulor  nemedtesfn  ortoddent  to  aeUont. 
See  "Attachment";    "Discoverr";  "Oamirii- 
ment" 

ProceetUngM  in  exercise  of  speokd  Jurltdletlont. 
Criminal  prosecations.  see  "Criminal  Law." 
Suits  in  eqnitr.  see  "Eqaity." 

Review  of  prooeedlngt. 

See  "Appeal  and  Error";  "Certiorari";  "Equi- 
ty." §  7;  "Exceptions,  BUI  of;  "Judgment," 
{  5;  "New  Trial." 

I  1.    Onvnds  wmA  oondltloiia  pvwM4«t> 

An  action  is  not  maintainable  for  recovery  of 
dflmnges  arising  from  alleged  bad  faith  of  de- 
fendant in  refusing  to  pay  more  than  a  certain 
amount  on  an  account  afieged  to  be  due. — ^At- 
lanta Elevator  Co.  t.  Fulton  Bag  &  Cotton 
Mills  (Oa.)  541. 

■  A  taxpayer  whose  property  Is  destroyed  by 
fire,  through  n^lect  of  a  companr  with  whidi 
the  city  has  contracted  for  water  for  the  extin- 
guishment of  fires,  may,  in  his  own  name, 
sue  the  company  for  the  damages  SDStained.— 
Gorrell  t.  Greensboro  Water-Supplr  Co.  (N.  C.) 
720. 

I  X.    Nature  and  form. 

A  complaint  hdd  to  declare  on  a  note,  and  not 
for  equitable  reli^  and  hence  properly  bronght 
on  the  law  side.— Bolt  t.  Gray  (8.  0.)  148. 

An  action  against  a  railroad  ctHUpany  for  .neg- 
ligence in  failing  to  transport  plaintiff  to  her 
destination  Md  an  action  of  tort. — Pickens  v. 
Sonth  Carolina  &  G.  R.  Co.  (S.  C.)  567. 

S  3>   Joinder,    aplittins,  eonsoUdatlon, 
•nd  ssToranee. 

It  was  held  proper  to  coQiSolldate  a  claim  In 
execution  proceedings  with  a  petition  to  enjoin 
prosecution  of  the  claim.— White  v.  Interstate 
Building  &  Loan  Ass'n  (Ga.)  26. 

A  creditor  cannot  sue  his  debtor  tor  an 
amonnt  admitted  to  be  dne  on  an  account  re- 
sulting from  a  single  transaction,  and  then 
bring  second  action  for  the  balance.— Atlanta 
Blevator  Co.  t.  Fulton  Bag  &  Cotton  Hills 
(Ga.)  S41. 

ADJOINING  LANDOWNERS. 

Bee  "Bonndariea" 

ADJUDICATION. 

Of  courts  in  general,  see  "Coorts,"  {  1. 

ADJUSTMENT. 

Of  loBs  within  insurance  policy,  see  ''Insurance," 
8  14. 

ADMEASUREMENT. 

Of  don-er,  see  "Dower,"  |  2. 

ADMINISTRATION. 


Of  charity,  see  "Charities," 
Of  estate  of  decedent,  see 

mlnistrators." 
Of  trust  property,  see  "Trusts,"  S  3. 

ADMISSIONS. 

As  evidence,  see  "Evidence,"  8  6. 


«  2. 

"Exectitors  and  Ad- 


ADVERSE  POSSESSION. 

I  1.    Natnre  and  re^wlritos. 

Sole  possession  and  e^o^ment  tft  \ni  '  • 
stHtutory  period  is  snflicient  to  eict-r:-  - 
verse  possession. — Brown  v.  Moniie!  > 
687. 

ADVERTISEMENT. 

Publication  of  process,  see  "Procew,"  1 1 

AFFIDAVITS. 

Nonresident  commissioner  of  dw4f  ■•i  - 
minister  in  another  state  a  paapec  alu  i- 
Bak«  V.  Hagrmth  (Ga.)  3T0. 

AGENCY. 

Bee  "Principal  and  Agent." 

AGREEMENT. 

Bee  "Contracts." 

AGRICULTURE 

Authority  for  payment  out  of  the  pntl'  ~ 
ury  of  any  salaries  or  expenses  of  tsf 
agricoiture  Md  repealed  by  Acts  l^.-'* 
717.— Marye  v.  Board  of  Agriniltur«  «V;  -. 

Acts  1897-08,  p.  717.  hfid  to  nM  p«=- 
ment  of  the  salary  of  the  commiiatoorr 
culture  out  of  the  treasnrr.— SCaiye  r.  >  - 
of  Agriculture  (Va.)  44. 

AIDER  BY  VERDICT. 

In  cItU  action^  we  *'Pleadiiis."  8  & 

ALIENATION. 

Of  affectiouih  see  "Hnaband  and  ^nfe."!- 


See  "Divorce,* 


AUMONY. 

8  L 

ALLOWANCE 


To  surviriBg  wife,  hmiiand.  or  ddUn 
cedent,  see  "Kxecoton  and  AdsiigKr. 
8  2. 


AMENDMEHTT. 


On  appeal  <x  writ  of  errin-, 
ror?*88  14-28. 


-Appesl  = 


Of  particular  legal  proetaHttfi 

See  "Judgment,"  8  4;  "Pleading.-  f  5:  * 
cesi,"  I  S. 

ANIMALS. 

Carriage  ot  live  stodc  see  **Oiniers.''  i  -  . 
Injuries  from  operation  of  railroads,  sf  " 
roads."  88  6-12. 

The  owner  of  a  dog  has  such  a  pn^-C 
therein  as  to  entitle  him  to  recover  (  *  '! 
ful  injnn''  thereto.— Salley  v.  Mancbr-*-' *  ' 
R.  Co.  (S.  C)  S20;  Zeigler  t.  Same.  U 

ANNULMENT. 

Of  win,  see  "Wills,"  8  4. 

ANSWER. 

1  Id  pleading,  see  "Equity,"  8  3;  "Plesfc  ^ 

Digitized  by  LjOOQ  IC 


APPEAL  AND  ERROR. 

See  "Cntiorari";  **Ezcei)tioiis,  Bill  of";  '^ew 
Trial." 

Appellate  jurladlctkm  of  particular  conrta,  aee 

"Courts,''  I  3. 
Oortfl,  see  "Costa,"  %  8. 

Review  in  particular  dvU  actUma. 
See  "Bjectment,"  9  2;  "Negligence,"  i  2. 

Review  of  criminal  prosecution*. 
See  ••Criminal  Law,"  %%  14-17;  "Homicide,"  | 
10. 

Review  of  proceedings  of  Jtutices  of  the  pfOOft 
See  "Jnstioai  of  the  Peace,"  |  S. 

i  1.   Deelalnui  rerlawKliIet 

A  fast  writ  of  error  will  not  lie  on  refnsal  to 
dissolve  injanction.— Smith  t.  Willis  (Ga.)  92. 

Provision  for  fast  bill  of  exceptions,  under 
Civ.  Code,  i  5640,  is  confined  to  the  cases  men- 
tioned therein.— Jones  v.  Marteos-Tumer  Co. 
(Ga.)  187. 

A  writ  of  error  does  not  lie  to  refoaal  to  or- 
der a  sale  of  the  property  levied  on  under  at- 
tachment, because  perishable,  or  because  of  ex- 

5 ease  in  keeping  the  same.— Jones  v.  Martens- 
umer  Co.  (Ga.)  137. 

A  writ  of  error  does  not  lie  except  from  a 
judgment  final  as  to  some  material  party.— Joees 
T.  Martens-Tunier  Co.  (Ga.)  137. 

An  action  Md  to  Involve  construction  of  a 
contract  In  which  was  a  good-falth  contention  for 
more  than  $200^aDd  hence  aroealaUe  to  the 
supreme  eonrt.— Horner  School  t.  Wescott  (N. 
C.)  885. 

Finding  at  the  circnlt  Jadge  that  nonresident 
witnesses  are  material,  and  the  granting  of  a 
change  of  venae  on  that  ground,  are  not  re- 
viewable.—McFatl  V.  Barnwell  Connty  (S.  C.) 
417;  Neal  T.  Same,  Id. 

A  writ  of  error  lies  to  on  order  of  the  circuit 
court  setting  aside  the  verdict  of  a  jury,  on 
which  judgment  of  a  Justice  la  founded,  and  di- 
recting a  new  triaL-^ieavenger  t.  Bohrbaugh 
(W.  Va.)  1016. 

S  2.   Biclit  of  review. 

Plaintiff;  who  amends  to  meet  objection,  can- 
not thereafter  say  that  amendment  was  unoec- 
eaaary.— Glover  v.  Savannah,F.  &  W.  Ry.  Co. 
(Ga.)'876;  Savannah,  F.  &  W.  By.  Co.  r,  Olo* 
ver,  Id. 

An  administrator  hdd  e&titled  to  prosecute  an 
appeal  from  an  adverse  decree  against  his  de- 
cedent, in  a  snit  to  set  aside  a  fraudulent  con- 
veyance of  land  necessary  to  pay  debts  of  the 
estate.— O'Connor  T.  O'Connor  (W.  Va.)  27ti. 


{  3.  Fveaeatatlom  and  vMemtlim  In 
lower  oonrt  of  cmnda  jnt  vorlew 
— IsBuea  and  qnestloBs  in  lower 

oovrt. 

An  objection  that  a  note  sued  on  appeared  to 
haTe  been  materially  altered  cannot  be  first 
nrged  on  appeal.— Tate  t.  Bank  of  State  of 
New  York  (Va.)  476. 

i  4.  —  Objeetlona  and  motlona  and 
mllasB  thereon. 

An  order  frrantin^  a  temporary  injunction  will 
not  be  revcmed  hecanse  of  error  not  nrged  in 
the  lower  «»nrt.— Baxter  t.  Mattox  (Ga.)  94; 
3iIattox  V.  Baxter.  Id, 

Grounds  of  exceptiona  to  a  refusal  to  nonault 
will  not  be  considered  which  were  not  presented 
or  passed  or  with  the  motion  for  nonsuit.— 
Shull  T.  Caughman  (S.  C.)  301. 


The  objection  that  a  temporary  injunction 
should  not  be  dissolved  on  affidavits  may  be 
raised  for  the  first  time  on  aitpeal.— Codd  r. 
Calvert  (S.  C.)  608. 

Where  it  does  not  appear  that  defendant,  on 
his  demurrer  being  overruled,  affiled  for  leave 
to  answer  over,  error  cannot  be  attributed  to 
the  trial  court  in  failing  to  make  provision 
therefor.— Stemmermann  v.  Lilientlial  (S.  C.) 
535. 

An  objection  that  the  court  relied  on  a  coun- 
sel's verbal  statement  of  facts  in  support  of  a 
motion  to  amend  a  pleading  cannot  be  made 
for  the  first  time  on  appeal.— Millan  v.  South- 
em  By.  Co.  (S.  C.)  5^ 

Question  <tf  jurisdiction  may  be  raised  at  any 
time  by  the  parties  or  by  the  court  of  its  own 
motion.— Whetstone  T.  UTlngston  (S.  O.)  501. 

S  B.  ^—  Ezoeptlona. 

An  exception  '^o  the  charge  as  given"  is  too 
general,  under  Code,  fi  5.">0. — Pierce  v.  North 
Carolina  B.  Co.  (N.  0.)  300. 

Exceptions  to  the  anbmisslon  of  certain  spe- 
cial Issues  to  the  JnTT,  for  which  no  grounds  of 
objection  are  stated,  cannot  be  reviewed.— 
Bank  of  Fayetterllle  t.  Nlmocka  (N.  C.)  717. 

An  appeal  cannot  be  considered  where  no  ex- 
ception is  taken  on  the  ground  complained  of. 
— Kellar  v.  Pagan  (S.  0.)  853. 

Exceptions  to  requested  instructions  by  num- 
ber, not  showing  what  the  instructions  were, 
do  not  bring  them  before  the  court  for  consid- 
eration.—Sloan  T.  Pelaer  (8.  C)  431. 

An  exception  that  the  cburt  erred  In  holding 
there  was  any  competent  evidence  that  a  con- 
tract alleged  in  the  complaint  existed  is  too 
general. — Sloan  v.  Pelzer  (S.  C.)  431, 

An  exception  that  no  testimony  was  offered 
by  plaintifE  to  establish  a  certain  issue  held  too 
general.— Hiers  v.  Bisher  (S.  C.)  509. 

Where  exceptions  to  that  part  of  a  decree 
which  is  in  favor  of  some  of  tne  defendants  are 
withdrawn,  they  cannot  be  held  liable  on  appeal. 
-Efird  V.  Iredell  (S.  C.)  807. 

i  6.  — -  Motions  for  new  trial* 

Assignment  of  error  in  motion  for  new  trial 
to  ruling  on  evidence  will  not  be  considered,  un- 
less the  evidence  ia  set  forth  in  the  motion,  so 
that  the  Question  can  be  decided  without  refer- 
ence to  other  parts  of  record.— Hleka  t.  Uatber 
(Ga.)  901. 

Where  defendant  in  action  on  policy  assumes 
that  there  is  evidence  of  waiver  of  forfeiture,  he 
cannot  object  to  a  charge  assuming  soch  evi- 
dence. The  proper  remedy  is  by  motion  for  new 
trial.— Kingman  v.  lAncashire  Ina,  Co.  (S.  C.) 
702. 

I  7.  Fartlea. 

A  bill  of  oxccpttons  was  held  amendable 

ineertinR  the  names  of  additional  plaintiA  In 
error.— Bennett  v.  Trust  C!o.  of  Cleorgia  (Ga.)  626. 

Motion  to  make  heirs  parties  to  an  action  for 
damages  to  ancestor's  land,  where  defendant 
asked  assessment  of  permanent  damages,  held 
properly  granted  on  appeal.— Hocntt  v.  W^mln- 
ton  &  W.  R.  Co.  (ff.  C.)  681. 

A  defendant  demanding  assessment  of  perma- 
nent damages  for  injuries  to  a  decedent  s  land 
cannot  object  that  the  administrators  and  heirs 
were  joined  as  plaintiffs. — Hocutt  v.  Wilming- 
ton &  W.  B.  Go.  (N.  C.)  681. 

{  8.    KeqnSsltM    and    prooeedlncs  for 
tnuiafer  of  oaoso. 

Where  case  has  been  improperly  docketed  at 
the  then  term  of  court,  it  will  be  transferred  to 


Art  1807,  ftmending  Civ.  Code,  {  4465,  held  in- 
Bufflcient,  where  it  failed  to  state  appellant's  la- 
ability  from  poTerty  to  paj  costs.— Josey  T. 
Sheorn  (Ga.)  liS. 

Motion  to  amend  affidavit  on  appeal  in  forma 
pauperis  Md  properly  denied,  nnless  it  appears 
omitted  words  were  left  ont  hj  accident  or  mis- 
take.— Josey  T.  Sheom  (Ga.)  118. 

Where  bill  of  review  is  predicated  on  newly- 
discovered  evidence,  and  more  than  two  years 
had  elapsed  after  decree  sought  to  be  reviewed, 
an  appeal  will  not  lie  on  dismissal  of  the  bill  of 
review.— Wethered  v.  Elliott  (W.  Va.)  209. 

(  9.    H«eord  and  proeeedinss  >ot  in  ne- 
ord. 

When  the  record  is  insufficient  to  enable  the 
conrt  to  pass  generally  on  the  questions  In- 
volved, it  will  not  direct  the  clerk  to  send  ap 
additional  record,  but  will  affirm  the  Judgment. 
— Barnett  t.  New  South  Building  &  Loan  Ass'n 
(Ga.)  60& 

Bill  of  exceptions  complaining  of  the  overrul- 
ing of  certiorari  sued  out  to  review  in  the  su- 
perior court  a  judgment  of  the  circuit  court  de- 
nying a  motion  for  new  trial  held  snfflciently 
specific- Phoenix  Ins.  Co.  T.  Gray  (Ga.)  948. 

When  the  transcript  on  appeal  reaches  the 
cleric  of  the  supreme  court.  It  becomes  part  of 
the  record,  ana  the  parties  have  no  further 
control  over  It— Bralford  v.  Beed  (N.  O.)  726. 

Under  role  18  of  the  drcnit  court,  reouiring 
the  grounds  for  nonsuit  to  be  stated  In  the  mo- 
tion, nrounds  not  so  stated  will  not  be  consid- 
ered.—Sloan  T.  Pelzer  (S.  C.)  431. 

Refusal  to  charge  requests  will  not  be  re- 
viewed where  the  "case"  fails  to  show  that 
they  were  submitted  as  set  out  in  the  excep- 
tions.—Sloan  T.  Pelser  (S.  C.)  431. 

Exceptions  assailing  the  reasons  given  by  the 
court  for  a  ruling  will  not  be  coiuldered,  the 
aoestiou  being  whether  the  ruUnie  was  correct. 
-Sloan  T.  Pelser  (S.  C)  431. 

A  bill  of  exceptions  made  a  part  of  the  record 
cannot  be  considered,  where  the  law  order  book 
of  circuit  court  does  not  show  it  executed  and 
made  part  of  the  record.— Adkina  t.  Globe  Fire 
Ins.  Co.  (W.  Va.)  194. 

Code  1801,  c.  131,  S  9,  does  not  prohibit  the 
supreme  conrt  from  considering  the  case,  where 
the  facts  and  not  the  evidence  are  certified.— 
King  T.  Jordan  (W.  Va.)  1022. 

Instructions  copied  into  the  record,  but  not 
made  a  part  thereof,  will  not  be  considered.— 
Trump  T.  Tidewater  Goal  &  Coke  Oo.  (W.  Va.) 
1035.  . 

f  10.  Assicu>«>t  of  oxTors. 

An  exception  alleging  that  the  court  erred  in 
holding  that  an  answer  was  frivolous  will  not 
be  considered  where  it  foils  to  specify  in  what 
particulars  the  court  erred.— Badham  t.  Brab- 
ham (S.  C.)  444. 

An  exception  alleging  error  In  the  refusal  of 
a  certain  instruction  will  not  be  cooEsidered 
where  it  fails  to  point  out  any  error  in  such 
refusal.— Bawtes  t.  Johns  <S.  C.)  461;  Same  t. 
Newman,  Id. 

ill.  Briefs. 

Exceptions  not  mentioned  in  the  brief  or  argu- 
ment for  plaintiff  In  error  are  abandoned.— Ilol- 
lemoD  T.  Bradley  Fertilizer  Co.  (Oa.)  83. 

An  exception  which  appellant  does  not  refer 
to  in  his  brief  is  presumed  to  be  abandoned. — 
Merrimon  t.  Lyman  (N.  C.)  732. 


in  error,  where,  from  its  recitals,  it  U  mani- 
fest who  was  plaintiff  in  error.— Joiner  Sln- 

gletary  (Ga.)  90. 

Unless  it  aflSrmatively  appears  that  bill  of 
exceptions  was  served  within  10  days,  and  fik-d 
with  clerk  of  court  within  15  days  after  certifi- 
cation by  judge,  the  writ  of  error  will  be  dis- 
missed.—Vickers  V.  Sanders  (Ga.)  102. 

If  a  motion  to  dismiss  is  not  in  writing,  as  re- 
quired, the  appeal  will  not  be  dismissed,  thoush 
tne  record  was  not  printed  when  the  case  was 
reached.— Brafford  v.  Beed  (N.  C.)  726. 

Failure  to  file  all  the  trauscript  avallaUe  at 
the  first  term  after  the  trial  below  (Sap.  Ct. 
Rule  S,  121  N.  C.  694,  2S  S.  E.  v.),  and  to  ask 
for  a  certiorari  to  complete  it.  Is  ground  ft* 
dismissal.— Norwood  v.  Pratt  (S.  C.)  979. 

Under  Code  Civ.  Proc.  I  366,  held  not  man- 
datory on  the  court  to  dismiss  an  appeal  not 
called  for  trial  at  the  second  term. — uannel  t. 
Loveless  (S.  C.)  421. 

1 13.  HaariBB  mmd  rek— Hag. 

Unless  the  error  is  manifest,  a  rehearing  will 
be  denied,  and  hence  it  is  not  sufficient  that  re- 
spectable authority  may  be  found  appearing  to 

Erove  the  decision  erroneous.  —  Capehart  t. 
lurms  (N.  C)  378. 

A  petition  to  rehear  must  contsin  a  concise 
statement  of  the  facts  or  law  overlooked  or  er- 
roneously decided.— Weathers  t.  Borders  (N.  O 
881. 

Statement  of  counsel  in  argument,  diat  the 
imposing  party  appeared  and  was  nmemait^  at 

the  hearing  below,  wUI  not  be  considered,  where 
the  "case"  does  not  show  It- Whetstone  t.  Liv- 
ingston (S.  C)  561. 

Hebearing  Md  unnecessary  in  order  to  give 
petitioners  relief.— Eflrd  t.  IzedeU  (S.  a)  807. 

1 14.  Reriew—Jloope  amd  axtoBt  im  g«M- 

eral. 

Where  evidence  is  conflicting,  but  sufficient 
to  support  the  JndgnMUt,  it  will  not  be  distmbed. 
— Panik  T.  Tanner  (Ga.)  90. 

In  determining  whether  certiorari  was  proper- 
ly granted,  the  court  will  conuder  atatemeots  in 
Uie  answer;  but  allegations  in  petition,  except 
as  verified  by  the  answer,  cannot  be  considered. 
— Heidt  T.  Canuet  (Go.)  870. 

Decision  of  trial  conrt  that  contract  set  up  by 
defendant  was  void  held  not  to  become  the  law 
of  the  case,  where  Judgment  was  in  faror  of  de- 
fendant.—Johnson  T.  Charleston  ft  S.  I^.  Co. 

(S.  C.)  2. 

The  supreme  court  will  not  refuse  to  con- 
sider a  question  involved  aa  not  con^dered  t)e- 
low,  unless  the  record  shows  that  it  was  not  so 
considered.— Cudd  r.  Galrert  ^  C.)  608. 

On  appeal  from  an  order  overruling  a  demur- 
rer, the  court  will  not  consider  facts  not  set  ont 
In  the  pleadings,  though  admitted. — Brown  v. 
Bank  of  Sumter  (S.  C.)  816. 

Where  application  by  a  telegraph  company 
for  ascertainment  of  damages  for  constructing 
its  line  is  denied  because  It  has  no  such  right, 
and  judgment  is  reversed,  appellate  court  will 
not  consider  measure  of  damages. — Postal  TpL 
Cable  Co.      Farmville  ft  P.  B.  Go.  (Va.)  46^ 

9  15.  —  IktexlosntoiTt  Qollataral,  mmA 
snpplemaBtaiT  proeeedlMC*  **d 
qnestlons. 

A  grant  of  a  first  new  trial  will  not  be  dis- 
turbed where  an  examination  does  not  take  tbe 
cane  out  of  the  provisions  of  Civ.  Ood&  I  S586.— 
Solomon  T.  Carroll  (Ga.)  ST9. 


tiiKe  a  cross  appeal.— J obnson  t.  aiaite  u.) 

3i}7. 

Fnilnre  to  apportion  damagee  to  heirs  salng 
jointly  Aeltf  not  an  error  of  wnich  defendant  can 
complain.— Hocntt  t.  Wilmln^n  &  W.  B.  Co. 

(N.  c.)  esi. 

Where  a  defendant  asking  assesament  of  per- 
manent damagea  resnlting  from  the  diversion  of 
n  water  course,  he  cannot  complain,  after  such 
fitisOHsment,  on  appeal,  that  it  was  error  because 
there  n  aa  Do  eridence  that  the  Inlnry  would 
r(>cur.— Hocntt  T.  Wilmington  &  W.  B.  Co.  (N, 
C.)  681. 

$  17.  —  Aseadmnts,  sAdltlMMl  pvo^a, 
aad  trl*l  of  oanse  aaew. 

Bight  of  a  nonappealing  defendant  to  amend 
his  plea  in  superior  court  after  appeal  b7  a  co- 
defendant  liela  not  affected  by  the  subsequent 
pussaxe  of  the  pleadinz  act  of  1893  and  the 
practice  act  of  1895.— Murray  v.  Marshall  (Ga.) 
634. 

Though  one  of  two  defendants  does  not  Join 
In  an  appeal  to  the  snperior  court,  he  may  there 
amend  a  plea  already  entned.— Morray^  t.  Mar- 
shall (Oa.)  6S4. 

Correction  of  a  mere  clerical  error  in  the  title 
of  a  notice  of  intention  to  appeal  may  be  al- 
lowed.—Moody  T.  Dickinson  (S.  C.)  563. 

Affidavits  of  jurors  will  not  be  received  to 
show  the  manner  in  which  they  arrived  at  their 
verdict,  it  not  being  shown  to  be  the  vesnlt  of 
a  mistake.— Street  v.  Broaddna  (Va.)  466. 

g  18.  —  FvMnmptlMU. 

Unless  the  contrary  afRrmatively  appears,  a 
notice  of  inteutioQ  to  appeal  will  be  presumed 
given  in  time.— Mood}-  v.  Dickinson  (S.  C.)  563. 

Where  it  does  not  appear  from  record  whether 
process  was  served,  except  that  the  decree  says 
''process  duly  served  or  order  of  publication  duly 
executed."  it  will  be  presumed  that  it  was 
served  or  executed. — Styles  v.  Laurel  Fork  Oil 
&  Coal  Co.  (W.  Va.)  227. 

Where  record  shows  process  or  order  of  pub- 
lication, and  that  it  was  not  served  or  executed  | 
as  to  a  particular  defendant,  declaration  in  de- : 
crep  that  it  was  served  or  executed  will  not 
raise  presumption  as  to  such  defendant.— Styles 
V.  Laurel  Fork  Oil  &  Coal  Co.  (W.  Va.)  227. 

f  19.  ^—  DtaaMtlfia  of  lower  eonrt. 

Discretion  of  judge  In  granting  application  for 
teniiH>rnry  injunction  for  illegal  use  of  trade- 
mark, on  conflicting  evidence,  will  not  be  dis- 
turbed.—Whitley  Orocery  Co.  v.  McCaw  Mfg. 
Co.  (Oa.)  118. 

The  supreme  court  will  not  Interfere  with  dis- 
cretion  of  trial  judge  in  overruling  certiorari 
on  conflicting  evidence. — Hilton  &  Dodge  Lum- 
ber Co.  T.  Browning  (Ga.)  125. 

It  is  not  error  to  dismiss  a  motion  for  new  tri- 
al for  failure  to  file  brief  of  evidence  in  due 
time,  where  do  reason  for  such  failure  is  as- 
siRned.- Berg  v.  New  England  Jewelry  &  Silver- 
ware Co.  (Ga.)  137. 

Discretion  of  trial  judge  in  overruling  motion  ; 
for  new  trial  will  not  be  controlled.- Woodward 
Lumber  Co.  v.  Tripod  Paint  Co.  (Ga.)  334. 

A  refusal  of  an  injunction  will  not  be  re- 
viewed, in  the  ahseuct?  of  abuse  of  discretion. — 
Wri^'ht  V.  Herrington  (Ga.)  608. 

Discretion  in  overruling  motion  for  new  trial 
will  not  be  reviewed,  where  there  was  evidence 
to  sustain  the  verdict.— Put  zel  v.  liiee  (Ga.)  855. 

Discretion  of  court  in  refusing  a  new  trial, 
where  there  is  evidence  to  sustain  the  verdict, 
will  not  be  disturbed.— South  Carolina  &  Q.  R. 
Co.  T.  Thunnan  (Ga.)  868. 


lua.)  tsoi;  Htory  v.  mviason,  la. 

Where  there  Is  evidence  to  support  the  ver- 
dict, the  discretion  of  the  trial  Judge  in  overrul- 
ing motion  for  new  trial  will  not  be  disturbed.-— 
Xewman  v.  H.  B.  Claflin  Co.  (Ga.)  943. 

Discretion  of  trial  court  in  denying  interloca- 
tory  injunction  in  petition  to  enjoin  further 
progress  of  a  dispossessory  warrant  will  not  be 
mterfered  with  where  there  was  some  evidence 
to  sustain  its  action.— Pollock  v.  National  Build- 
ing &  Loan  Ass'n  (Ga.)  950. 

A  mling  of  the  court  under  its  discretionary 
anthorl^,  under  Code,  §  423,  to  set  aside  a  non- 
suit, win  not  be  reviewed,  unless  the  discretion 
was  abused.— Cumminga  t.  Swepsoa  (N.  O.) 

9ti0. 

Permitting  a  witness  to  return  and  reiterate 
his  former  testimony  after  hearing  it  contra- 
dicted is  within  the  court's  discretion.— Sloan 
V.  Pelzer  (S.  C.)  431. 

Permitting  a  witness  to  be  asked,  to  test  his 
memory,  whether  he  had  not  signed  a  bond  in 
another  suit  and  then  denied  it  held  not  an 
abuse  of  discretion.— Sloan  v.  Pelzer  (S.  C) 
431. 

i  20.    Qnestlona  of  f  Aot*  Tevdlflt%  and 

flndlnss. 

Where  the  entire  evidence  shows  the  verdict 
strongly  against  the  weight  of  evidence,  a  judg- 
ment granting  a  second  new  trial  will  not  be  re- 
versed.—Darnels  T.  Leonard  (Ga.)  122. 

Where,  In  a  dose  case,  the  court  erred  both 
In  accepting  and  rejecting  evide&ce,  there  shonld 
he  a  new  triaL— Amutrong  v.  High  (Oa.)  080. 

Where  evidence  showed  plaintiff  entitled  to  re- 
cover some  amount,  a  verdict  for  def«idant  will 
be  set  aside.— I>welle  v.  Blackwood  (Ga.)  5^. 

A  judgment  overruling  exceptions  of  fact  to 
the  report  of  an  auditor  on  conflicting  evidence 
will  not  be  disturbed,  except  for  an  abuse  of  dis- 
cretion.—Brown  V.  (Seorgia  Min.,  Mfg.  &  Inv. 
Co.  (Ga.)  601. 

There  being  evidence  to  authorise  the  verdict, 
a  refusal  of  a  new  trial  will  not  be  reversed. — 
Phillips  V.  Rosenheim  (Ga.)  664. 

On  filing  evidence,  the  discretion  of  the  trial 
Judge  in  refusing  to  allow  exceptions  of  fact  on 
accounting  by  executor  will  not  be  disturbed. — 
Davidson  v.  Story  (Ga.)  867;  Sttuy  v.  David- 
son, Id. 

In  an  action  for  personal  injuries,  where  ver- 
dict was  directed  for  defendant,  a  question 
whether  there  was  sufficient  evidence  of  negli- 
gence to  go  to  the  jury  will  be  construed  In  the 
light  most  favorable  to  plaintiff.— Dnnn  T. 
Wilmington  &  W.  B.  Co.  (N.  C.)  711. 

Finding  of  the  trial  court  as  to  which  of  two 
trustees  was  Intended,  In  a  charitable  devise, 
was  binding  on  the  heirs.— Keith  t.  Scales  (N. 

C.)  809. 

There  being  no  testimony  offered  in  support 
of  a  proposition  of  fact,  a  finding  in  favor  of 
such  proposition  presents  a  reviewable  error 
of  law.— HIera  t.  tUsher  (S.  C.)  509. 

A  question  of  fact  under  a  legal  Issue  Is  not 
reviewable  in  the  supreme  court. — Hiers  v. 

Risher  (S.  C.)  509. 

The  court  will  not  disturb  a  verdict  as  excess- 
ive unless  it  has  been  influenced  by  passion, 
pnrtiality,  or  prejudice.  —  Bailey  v.  McCance 
(Va.)  43. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed.- Trump  v.  Tidewater  Coal  &  Coke 
Co.  (W.  Va.)  1035. 


er  measore  oaa  oeen  laia  aown,  woere,  m  vifw 
of  the  larfce  amount  of  the  verdict,  it  cannot  be 
said  that  the  jorr  were  not  misled  ljieTeb7.-^en- 
tral  of  Geowa  Br.  Co.  t.  Johnston  (Ga.)  78. 

Error  in  the  charite  of  the  court  on  the  sub- 
ject of  the  burden  of  proof  held  harmleiis,  where 
the  uncontradicted  erideuce  required  the  verdict 
rendered. — Brunswick  Grocery  Co.  v.  Brunswiclc 
&  W.  R.  Co.  (Ga.)  92. 

Error  in  instructions  as  to  ri^t  of  plaintiff  to 
recover  held  harmless,  where  the  Jury  found 
^intiff  had  such  right.— Edgar  v.  Wallier  (Ga.) 

Error  in  directing  a  verdict,  when  there  was 
nothing  (or  the  jury  to  pass  on,  hel4  immaterial. 
—Brotm  T.  Georgia  Mln.,  M.tg.  &  Inv.  Co,  (Ga.) 
601, 

A  DiastK  ktid  not  injured  by  an  inarolicable 
Instruction.— Balelgli  &  G.  R.  Co.  t.  Allen  (Ga.) 
622. 

Error  in  estimating  the  vatae  of  insured  prop- 
erty that  was  destroyed  held  harmless,— -Cor- 
poration of  Ijondmi  Assurance  t.  I^terson  (Ga.) 

Error  in  admlttlngparolevideDceAcIdharmless. 
—Corporation  of  London  Assurance  v.  Pat«von 
(Ga.)  650. 

It  is  not  reversiUe  error  to  admit  evidence 
tending  to  prove  a  fact  admitted  to  be  true  In 
the  pleadings,  though  the  objection  may  be  good 
in  law.— Battle  v.  Braswell  (Ga.)  838. 

Error  in  instructing  that  a  conveyance  fraud- 
ulent as  to  creditors  is  void,  though  for  a  valua- 
ble consideration,  and  where  grantee  had  no 
knowledge  of  the  fraud.  Itcld  harmless,  where 
the  evidence  admitted  a  finding  that  grantee  in 
fact  knew  of  the  fraud.— Ernest  v.  Herritt  (Ga.) 
808. 

Where  the  evidence  was  close  and  conflicting, 
the  admission  of  Illegal  evidence  tending  to 
prejudice  the  jury  is  ground  for  reversal.— <^n- 
tral  of  Georgia  Ky.  Co.  t.  Rosa  (Ga.)  904. 

Admitting  illegal  evidence  hdd  no  cause  for 
new  trial,  where  the  court  charges  the  jury  to 
disregard  it,  and  where  it  was  nut  prejudicial. — 
Phccuiz  Ids.  Co.  T.  Gray  (Ga.)  948. 

Error  In  admitting  Uens  to  sbow  an  alleged 
cropper  was  a  tenant  was  harmless,  the  lease 
itself  showing  he  was  a  tenant.-'Rakestraw  t. 

Floyd  (S.  C.)  419. 

Error  in  ezclnding  a  letter  was  harmless, 
where  the  witness  testified  to  its  contents. — 
Sloan  V.  Pelzer  (S.  C.)  431. 

Verbal  inaccnnicies  in  the  court's  preliminary 
statement  of  the  pleadings  held  harmless. — Pick- 
ens V.  South  Carolina  &  G.  K.  Co.  (S.  C.)  567. 

A  judgment  will  not  be  reversed  for  errone- 
ous instructions,  where  a  ditFerent  verdict 
could  not  have  been  rendered  under  proper  in- 
structions.—Wright  T.  Independence  Nat  Bank 
(Va.)  459. 

Permitting  a  second  examination  of  a  wit- 
ness held  not  reversible  error,  where  plaintiff 
in  error  did  not  show  that  he  was  nrejudiced. 
—Tate  T.  Bank  of  State  of  Mew  York  (Va.) 
476. 

{  ftS.  — -  DoolsloB*     of  lBt«rma41mte 

eonrts. 

Discretion  of  the  circuit  court  in  granting  cer- 
tiornri  in  a  civil  case  before  a  justice  will  not 
be  reviewed  unless  plainly  abused.— Michaelaon 
V.  Catitley  (W.  Va.)  170. 

Where  the  evidence  presents  mixed  questions 
of  law  and  fact,  about  which  reasonanle  men 
might  differ,  the  circuit  court  commits  no  re- 
viewable error  in  granting  new  trial.- Midiael- 
BOD  T.  Cautley  (W.  Va.)  170. 


nicnaeison  v.  vjauiiey  (w.  va.|  iiu. 

S  S3.  SvbMqneat  appaal*. 

On  appeal  on  second  trial,  after  first  trial  is 
set  aside,  the  court  must  consider  the  pro- 
ceedings on  first  trial,  and.  It  it  was  error  to 
set  aside  verdict,  enter  Jodgmeat  thereMi. — 
Cohen  v.  Bellenot  (Va.)  455. 

On  error  from  verdict  rendered  on  second  tri- 
al where  first  verdict  haa  been  set  aside,  the 

court  must  not  con^der  the  evidence  on  the 
first  trial  as  on  a  demurrer  to  evidence.— Cohen 

V.  Bellenot  (Va.)  455. 

Questions  decided  on  an  appeal  become  the 
law  of  the  case,  and  cannot  be  reviewed  on  a 
subsequent  appeal  In  the  same  catiae. — Cottrell 
T.  Watklns  (Va.)  470. 

S24.  Detansflmatiom  and  diayMltiM  mt 

Miua. 

Where  plaintiff's  action  is  based  on  a  coo- 
tract  wliicn  is  misconstrued  by  the  court,  judg- 
ment will  be  reversed.— National  Bank  of  Bruns- 
wick V.  Lee  (Ga.)  20. 

Where  there  is  no  appearance  for  plaintiff  in 
error,  and  defendant  prays  for  affirmance,  and 
there  Is  no  merit  in  tne  exceptions  of  plaindff 
In  error,  judgment  will  be  affirmed  as  damages. — 
Buchannon  v.  De  Loach  Mill  Mfg.  Co.  (Ga.)  121. 

The  grant  of  a  new  trial  may  be  affirmed, 
though  the  Iowa  court  assigned  the  wron^  n.'a- 
son.— Morris  v.  Imperial  ua.  Co.  (Ga.)  5^: 
Imperial  Ins.  Co.  t.  Morris,  Id. 

Where  evidence  demanded  finding  for  plain- 
tiff for  ft  certain  amount,  with  interest,  and.  tr^ 
respective  of  errors  alleged,  he  is  entitled  to  a 
recovery,  the  judgment  below  In  his  favor  will 
not  be  set  aside,  but  amended  to  conform  to  his 
rights.— McBride  v.  Mosl^  (Ga.)  009. 

Where  plaintiff  in  error  had  no  good  reason  for 
anticipating  reversal  of  judgment  below,  dam- 
ages will  be  awarded  against  him. — Collins  v. 
Mobile  Fruit  &  Trading  Co.  (Ga.)  667. 

Where  the  question  in  the  cross  btU  of  excep- 
tions Is  controlling.  It  will  be  first  considered: 
and,  where  the  Judgment  therein  is  reversed,  tbe 
errors  in  the  main  bill  will  not  be  reviewed.— 
Gsy  V.  Gay  (Ga.)  846. 

Where  the  court,  on  accounting  by  executor, 
improperly  recwved  a  verdict  of  a  jury,  which 
he  intended  should  be  in  accordance  with  the 
auditor's  report,  the  judgment  will  be  affirmed, 
with  directions  that  the  verdict  and  decree  he 
amended  to  conform  with  such  report. — David- 
son T.  Storj-  (Ga.)  SffJ;  Story  v.  Davidson.  Id. 

Where  the  justices  sitting  are  evenly  divided, 
the  judgment  of  the  court  below  stands. — More- 
head  Banking  Co.  v.  City  of  Burlington  (S.  C.) 
558. 

Where  case  Is  remanded  for  further  proceed- 
ings, the  pleadings  may  be  amended  below.— 
Jennings  v.  Parr  (S.  C.)  73. 

Amendment  after  remand  htld  subject  only  to 
Code  Civ,  Proc.  §  194,  providing  that  it  be  in 
furtherance  of  justice.— Jennings  v.  Parr  (S.  C.t 
73. 

Where  neither  the  "case"  nor  exceptions  shoir 
that  a  mo^on  "non  obstante  veredicto"  was 
made,  such  n  judgment  cannot  be  granted  on 
appeal.— Sloan  v.  Pelser  (S.  C.)  431. 

The  apiiellate  court  cannot  at  a  snboeqncnt 
term  modify  a  final  order  of  a  nrpvioiis  tenn.— 
Hoanoke  St.  Ry.  Co.  v.  Hicks  (Va.)  790. 

Where  an  appeal  is  from  both  a  decree  for 
money  and  an  order  appointing  a  recover,  a 
versa!  of  the  former  is  an  implied  reversal  ul 
the  latter.— Roanoke  St.  By.  Co.  t.  Hicki  (Vs.) 
790.  . 


tice'a  JndKment,  and  settinic  aside  the  verdict 
ionnded  tbenoot  will  be  offlnned,  nnless  error 
plainly  appears.— CleaTenger  t.  Rohrbanfti  (W. 
Va.)  1011. 

APPEARANCE. 

General  demurrer  to  petition  is  snch  an  ap- 
pearance as  waivefl  absence  of  process  and 
service  thereof.— Southern  Ky.  Co.  v.  Cook  (Ga.) 
585. 

Appearance  of  counBel  to  object  to  the  juris- 
diction is  not  a  waiver  of  i«oof  of  the  notice  m 
-which  the  jurisdiction  d^ndi.— Whetstone  T. 
UTincston  (S.  a)  561. 

APPLIANCES. 

IjUbUity  of  employer  for  defects,  «ee  "Muter 
and  Serrant,"  {  3. 

APPOINTMENT. 

Of  guardian,  see  "Guardian  and  Ward,"  1 1. 

APPRENTICES. 

BeT.  St.  1893,  {  2206,  Impliedly  requires  the 
BiKnature  of  the  apprentice  to  an  indenture  of 
apprenticeship.— Anderson  v,  Yoang  (S.  C.)  448. 

An  indenture  of  apprenticeship  that  is  void 
as  against  the  apprentice  for  the  wont  of  his 
sisnatnre  may  bind  the  parent  to  permit  the 
mnster  to  retain  the  child  in  his  custody. — 
Anderson  t.  Young  (S.  C)  448. 

ARGUMENT  OF  COUNSEL 

In  criminal  prosecutions^  see  "Criminal  Law," 
18. 

ARSON. 

It  is  not 'necessary  that  an  Indictment  char- 
gring  burning  of  an  outhouBe  should  allege 
whether  the  same  was  in  a  city,  town,  or  Til- 
lage—Carter V.  State  (Ga.l  345. 

A  freight  car  removed  from  the  wheels,  and 
used  as  a  freight  warehouse,  may  be  character- 
ized as  an  oothouse,  though  not  appurtenant 
to  any  other  building.— Carter  v.  State  (Ga.) 
345. 

A  freight  car  detached  from  wheels,  and 
placed  on  permanent  posts,  and  used  as  a 
freight  warehouse,  Ma  a  honse,  within  Pen. 
Code,  I  136.— Carter  v.  State  (Ga.)  346. 

ASSESSMENT. 

Of  damages,  see  "Damages,"  S 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  end  Error."  i  10. 


ASSIGNMENTS  FOR  BENEFIT 
CREDITORS. 

S  1.    RoQvlsites  and  TaUdit^. 

That  an  assignor  for  the  benefit  of 
creditors  had,  shortly  before  the  p 
made  promises  to  pay  to  other  creditc 
render  the  assignment  fraudalent.- 
Stallings  (S.  C!)  884. 

That  there  was  a  race  betweer 
for  the  benefit  of  preferred  cred 
ter  the  deed  of  assisnment,  ant* 
levy  execution  for  other  creoito' 
der  the  assignment  frandule' 
Stalllngs  (N.  C.)  384. 

That  an  assignment  is  ma' 
fer  some  of  aBsignor's  credi' 
it  fraudulent.  uqIcbb  thexf 
hinder  and  delay  other  o 
Stallings  (N.  C.)  384. 

In  scheduling  a  debt 
ing  of  a  long  account  of 
first  and  last  items  or 
der  Laws  1893,  c.  46? 
Nimocks  (N.  C.)  743. 

A  schedule  of  pr" 
date   and   the  con* 
whether  the  items  ' 
under  Laws  1893,  ' 
Nimocks  (N.  0.)  " 

Failure  to  com 

1,  in  scheduling 
Btroys  the  prefe 
spect  to  whicli 
with. — ^Brown 
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ASSIGNMENTS. 


For  benefit  of  creditors,  see 
Benefit  of  Creditors." 


"Asilgnnr 


Trar^fen  of  parttculaT  «peefe» 
righU,  or  instruments 

See  "Iimrance,"  i  7. 

f  1.    Operation  and  effect* 

Where  a  debtor  assigned  to  a  c 
surence  under  a  fire  policy,  in  tr 
debt,  and  to  hold  the  balance 
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835. 

I  3.    QnasUiLKf  vaoatlBs,  diSBolatiOH,  or 
sbandoMmentt 

On  motion  to  disBolve  attacbmeat,  the  merits 
of  the  caase  cannot  he  considered. — WUUamsoD 
T.  Eastern  Bolkling  &  Loan  Ass'n  <S.  C.)  705. 

Whether  subscriber  to  stock  of  bnfldinjr  asso- 
ciation waived  bis  right  to  payment  according  to 
contract  cannot  be  considered  on  a  motion  to  dia- 
miaa  an  attachment  in  action  by  him  against  as- 
sociation.  —  Williamson  t.  Bastem  BoUdiog  & 
Loan  Aaa'n  (S.  C.)  765. 

Au  attacliiDg  creditor  and  bis  trustees  under  a 
deed  of  trust  coUTeying  the  attached  property  as 
security  for  a  debt  sued  on  hdd  not  entitled  to 
intervene  and  claim  the  property  under  Code.  S 
2961.  where  the  attachment  la  quashed  os  mo- 
tion.—Littell  T.  JnUos  Lansbnrg  Go.  (Va.)  68. 

ATTORNEY  AND  CLIENT. 

Alignments  and  conduct  of  counsel  at  trial  in 
criminal  prosecntioos,  see  "Criminal  Law,"  {  8. 

Miacondnct  of  coonael  sronnd  for  new  trial,  aee 
"New  Trial,"  1 1. 

I  1.    Betalmer  mnA  mutkoritj. 

Without  special  authority,  an  attorney  can- 
not accept  discharge  of  his  aient's  claim  for  any- 
thing but  the  full  amount  thereof.— Kaiser  t. 
Hancock  (Oa.)  123. 

Where  attorneys  exceed  their  authority  In  an 
action,  verdict  and  judgment  therrin  are  valid, 
the  remedy  of  the  client  being  over  against  the 
attorney.— Taylor  v.  American  Freehold  Ijanit- 
Mortgage  Co.  (Ga.)  153. 

An  tmautborized  release  of  a  mortgage  by  an 
attorney  held  ratiiied  by  the  mortgagees. — 
Christian  r.  Tarborough  (N.  C)  888. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent."  ft  2.  8. 
Of  attorney,  see  "Attorney  and  Client,*'^  1 1. 

BAIL 

S  !•    Ib  erlmiautl  proMomtlMs. 

A  recognisance  that  does  not  require  accused 
to  answer  the  offense  with  which  he  is  char- 
ged, as  provided  by  Code.  S  4003,  Is  void.— Gan- 
non T.  Commonwealth  (Va.)  33. 

BAILMENT. 

See  "Banks  and  Banking,"  S  2:  "Carriers,"  1 1; 
"Pledges";  "Warehousemen.*' 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Insolvency." 


9  1. 


BANKS  AND  BANKING. 

■d  wwoela- 


BmUbc  ooTporatlou 
tlfUUk 

A  petition  against  stockholders  to  enforce 
their  statutory  liability  heid  sufficient  on  gen- 
eral demurrer.— Moore  T.  Ripl^  (Ga.)  647. 

The  bank  is  not  a  necessary  tarty  in  an  ac- 
tion to  enforce  the  statutorj-  liability  of  its  stock- 
holdera.— Moore  v.  Bipley  (Ga.)  647. 

Statutory  liahilitr  of  stockholders  held  en- 
forceable by  a  reivirer,  under  Act  1894.— Moore 
T.  Hipley  (Ga.)  G47. 


All  stockholders  may  be  jobied  in  an  action  to 
enforce  their  statutory  Ualnlity^Moore  t.  Bqi- 
ley  (Ga.)  647. 

i  S.    Z^uket!ons  mmA  dMliacs. 

A  bank  may  apply  dwoalte  to  a  matured  debc 
of  the  depositor  to  It— Hodgin  t.  Ffeople's  XaL 
Bank  (N.  C.)  887. 

A  bank  may  apply  deposits  to  an  nnmatnred 
debt  of  an  insolvent  depositor  to  it. — ^Hodein  v. 
People's  Nat.  Bank  (N.  C.)  887. 

Individual  deposits  of  a  partner  cannot  be  ap- 
plied to  firm  debts  to  a  Mink. — Hiodgin  r.  Peo- 
ple's Nat.  Bank  (N.  C.)  887. 

Deposits  by  a  surviving  partner  for  an  iamA- 
vent  firm  may  be  applied  to  a  firm  debt  to  the 
bank  whether  matured  or  not,  where  not  a 
special  deposit,  and  there  is  no  a<reenient  that  it 
shall  not  be  done.— Hodgin  t.  People's  Nat. 
Bank  (N.  C.)  887. 

A  bank  cannot  ai^ly  d^tosita  for  a  firm  to  an 
individual  debt  of  a  deceased  partner  on  a 
note  indorsed  by  the  survivor. — Hodgin  t.  Peo- 
ple's Nat.  Bank  (N.  C.)  887. 

An  agreement  to  acc^t  from  the  maker  of  a 
note  in  payment  thereof  a  verbal  asaignmrat  of 
another  note,  which  the  maker  of  tne  former 
had  already  assigned  as  collateral  Becarity, 
to  be  beyond  the  scope  of  the  authority  (Nf  the 
cashier  of  tiie  hank  hcdding  the  note.— Piedmant 
Bank  of  Morganton  T.  WHaan  (M*  C.)  880. 

I  8.   IfatloMl  banks. 

A  stockholder  In  a  national  bank  In  the  isocess 

of  liquidation  cannot  set  off  his  distributive  share 
in  the  assets  against  his  llabili^  on  his  ato^— 
First  Nat.  Bank  v.  Biggins  (X.  C.)  SOL 

BAR. 

Of  dower,  see  '"Dower,"  i  1. 

BASTARDS.  . 

S  1*    Prooeediogis  under  bastardy  lawa. 

Evidence  tending  to  prove  intercourse  with 
another  held  admissible.— State  t.  Wsrren  <X. 
G)  6S2. 

BENEFICIAL  ASSOCIATIONS. 

Complaint  by  several  members  of  a  benefitial 

society  suing  for  themselves  and  other  mem- 
bers need  not  allege  authority  to  sne. — Stem- 
mermaun  v.  LUientbal  (S.  C.)  535. 

Under  Code,  §  14<^  several  members  of  a 
beneficial  sodety.  the  membership  being  over 
200.  may  sue  for  benefit  of  all. — Stemmermann 
V.  LUientbal  (S.  C.)  535. 

Members  of  a  beneficial  association  are  enti- 
tled to  sue  on  bond  of  treasurer  for  a  defalca- 
tion, though  title  to  property  is  in  association 
or  officers.— Stemmermann  t.  Lilientfaal  (S.  C.) 
635. 

Sureties  on  bond  of  treasurer  of  beneficial 
society  held  not  released  because  the  sodety  ac- 
cepted the  treasurer's  resignation  before  he 
had  accounted  for  all  the  funds.— iSteiiimeriDann 
V.  Ulienthal  (S.  C.)  535. 

Conditions  of  bond  of  treasurer  of  a  ben^cial 
society  held  to  be  broken  by  refusal  of  treasur- 
er to  pay  over  funds  after  resisoatioa. — Stem- 
mermann T.  Ulienthal  iS.  G.)  635l 


BEQUESTS. 


See  "Wills.** 
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ST  AND  SECONDARY  EVIDENCE 

ciTtl  aettont,  see  "ETidence,"  i  8. 

BETTING. 

"Oaxoing." 

BILL  OF  DISCOVERY. 

"DiBCOTCTT,"  1  1. 

BILL  OF  EXCEPTIONS. 

"Exceptions,  BUI  of." 

BILL  OF  EXCHANGE. 

"BiUa  and  Notei." 

BILL  OF  REVIEW. 

"Eqoity,"  t  7. 

BILLS  AND  NOTES. 

OoBstmistlom  and  opnatlom. 

''here  two  i>ersons  make  a  note,  the  payee 
-  treat  them  as  principals,  unless  in  some 
iner  he  Is  informed  that  payee  is  only  a 
jty.— Parsona  v.  Harrold  (W.  Va.)  1002. 

.    Blskto  «md  UablUtlM  vm  imAmnm- 
aacmt  or  tsamaf  er. 

bona  fide  purchaser  of  a  nonn^tlaUe 
i,  before  matority,  takes  the  aame  mbject  to 
equities.— Ryals  T.  Johiuon  Coautr  Sst. 

ik  (Gft.)  645. 

iirendcr  of  collateral  deposited  by  the 
cer  of  a  note  to  secure  it,  without  the  con- 
t  of  an  accommodation  indorser,  held  to  re- 
e  such  indoraer's  liability  pro  tanto. — Bank 
^•ayetteTiUe  v,  Ximocks  (N.  C.)  717. 

Q  indorser  of  a  note  Is  not  released  from  lia- 
ty  by  an  agreement  of  the  holder  with  a 
sequent  indorser  to  extend  the  time  of  pay- 
tt.  —  Wright  T.  Independence  Nat.  Bank 
.)  430. 

ismlsaal  of  an  action  on  ft  note  heUt  not  to 
rharge  the  indorser  because  it  extended  the 
a  of  payment.— Tate  T.  Bank  of  State  of 
V  Yort  (Va.)  476. 

□e  who  purchases  a  mortgage  note  after 
urity  takes  it  subject  to  the  equities. — Cus- 
V.  Brandt  (Va.)  791. 

PresemtmttBtt  dammnd*  aotlMf  aad 
protest. 

^here  ao  unaccepted  sight  draft,  indorsed 

iy  for  acceptance,  was  sought  to  be  present- 
before  maturity,  held,  the  presentment  was 
te  for  acceptance,  and  not  payment. — ^Burrns 
jife  Ins.  Go.  of  Virginia  (S.  C.)  328. 

»   FaymoHt  mmd  disoka^o. 

transaction  held  a  pnrchase  of  mortgage 
>s.  and  not  a  payment  thereof.— Coaseu  t. 
ndt  (Va.)  791. 

AetloHB. 

I  an  action  on  a  pnrchase-money  note,  plea 
t  defendant  knew  fn  making  it  that  the  goods 
were  defective,  and  that  ft  was  understood 
:  plaintiff  would  repair  the  defects;  that, 
ODsideration  thereof,  the  note  was  executed; 
■,  after  obtaining  it.  plaintiff  failed  to  re- 
;  and  that  the  consideration  has  failed, — 
es  a  good  defeuse.— Biouat  v.  Edison  Gener- 
Slectric  Co.  (Ga.)  113. 

I  action  on  note,  evidence  luid  insuffldent  to 
w  failure  of  coasideratlon.  —  Graham  t. 
ipbell  (6a.)  lia 


In  action  on  promissory  note,  lidd  not  error  to 
direct  verdict  for  plaintiff,  where  there  is  no 
testimony  to  sustam  defendant's  plea.— Baker 
V.  Magrath  (Qa.)  370. 

Evidence  in  action  on  duebill  held  loBufficient 
to  establish  defense  of  failure  of  ctmuderation.— 
Gakridge  t.  Barnwell  (Ga.)  636. 

Facts  Md  to  entitle  a  partner  who  had  in- 
dorsed a  partnership  note  to  set  off  his  co-part- 
ner's indebtedness  to  him. — Commercial  Bank 
T.  Cabell  (Va.)  53. 

Evidence  held  snffldent  to  preclude  a  recovery 
against  one  of  the  partners  on  a  note  executed 
by  the  partnership,  and  indorsed  by  such  part- 
ner.—Commercial  Bank      Cabell  (Va.)  63. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  see 

"Bills  and  Notes/'  1  2. 
Of  land,  tee  "Vendor  and  Purchaser,"  |  3. 

BONDS. 

See  '^Sequestration." 

Municipal  bonds,  see  "Municipal  Corporations," 
i  6. 

Sureties  on  bonds,  aee  "Prindpal  and  Surety." 

Bonds  for  performance  of  duMet  of  tnut  or 
offlee. 

See  "Officers,"  {  2. 

Bonds  in  legal  prooeedlnff*' 
See  "Bail" 

I  1.  Aetlou. 

Breach  of  ordinary  bond  entitles  obligee  to 
sue  for  and  recover  only  the  damages  actual- 
ly sustained.- Bipley  v.  Bady  (Oa.)  343. 

A  plea  that  land  for  which  a  bond  was  given 
"is  worthless"  is  insufficient,  not  ahowing  that 
It  was  not  worth  the  price  agreed  on  at  the  time 
defendant  purchased  It. — Tyson  t.  Williamson 

(Va.)  42. 

Code,  I  3299,  authorising  a  defense  of  fraud 
In  an  action  at  law  on  a  bond,  luid  not  to  per- 
mit such  defense  if  baaed  on  equitable  gronuda 
requiring  a  reacission  of  the  ccmtract. — Ttmhi 
T.  Williamson  (Va.)  42. 

Where  one  furnishing  the  consideration  for  a 
bond  caused  it  to  be  executed  to  another,  hdd, 
that  the  bond  was  subject  to  any  defenses  avail- 
able as  asainat  the  person  furnishing  the  couaid* 
eration.-^son  t.  Williamson  (Va.)  42. 

BOUNDARIES. 

i  1.    Evideaioe,  asaortaixnemt,  aad  m- 
tabllshmemt. 

Highways  may,  by  agreement  and  acquies- 
cence for  seven  years,  become  established  di- 
viding linea  between  landowners,  though  nev- 
er marked  for  that  purpose.— Chewning  t.  Bry- 
son  (Ga.)  M2. 

In  a  proceeding  under  Acts  1893,  c.  22,  to  lo- 
cate a  boundary  line,  an  instruction  to  the  jury 
that,  upon  all  the  evidence,  they  should  say 
where  the  line  was.  Is  proper. — Williams  v. 
Hughes  (X.  C.)  3^. 

In  a  proceeding  under  Acts  1893,  c.  22,  to  lo- 
cate a  boundary  line,  the  judnnent  should 
leave  out  ail  reference  to  plaiutilrs  title.— WU- 
lianu  T.  Hoghes  (K.  C.)  32S. 

BREACH. 

Of  contract,  see  "Sales,"  f  4;  "Vendor  and 
Purchaser."  i  2. 

Of  covenant,  see  "CIOTenanta,"  I  2;  "Insur- 
ance." S  10. 

Of  warranty,  see  "Inaorance."  i  9;  "Sales."  ff 
5,  7. 
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BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeul  and  Er- 

BROKERS. 

See  "Principal  and  Agent." 

;  1.    DntiM  ftad  Ualillltlea  to  prlnolpaL 

The  agency  oC  a  real-estate  agent,  and  his  duty 
to  bis  prindpal,  cease  on  delivery  of  title  and 

Biyment  of  the  price.— Board  of  Tnutees  v. 
lair  (W.  Yb.)  m 

After  termination  of  real-estate  agencT,  the 
agents  have  the  same  right  as  any  other  person 
to  deal  in  the  property.—Board  of  Truatees  t. 
Blair  (W.  Va.)  m 

BUILDING  AND  LOAN  ASSOCIATIONS. 

A  loan  association  JkeM  not  to  have  a  right  to 
restrict  a  borrower's  profits  and  allow  a  aon- 
borrower  full  profits  on  his  shares. — Interstate 
Building  &  Loan  Ass'n  t.  Ouzts  (S.  C.)  303. 

A  complaint  of  a  loan  association  for  a  fore- 
cloaure  of  a  mortgan  ktU  pnqwrly  dismissed. — 
Interstate  Bnildfng  &  Loan  Ass'n  T.  Ontts  (S. 
C.)  303. 

Building  association  knowingly  entering  into 
an  ultra  vires  contract  commits  a  tort,  for  which 
it  is  liable,  when  it  induces  another  to  part  with 
his  money  thereunder. — Williamson  v.  Baatem 
Building  &  Loan  Ass'n  (S.  C.)  765. 

Where  agreement  between  building-  association 
and  member  ia  in  confiict  with  by-lawa  of  esso- 
ciatioD,  the  agreement  will  prevail.— Williamson 
V.  Eastern  Building  &  Loan  Ass'n  (S.  C.)  765. 

Circular  of  building  association  constmed,  and 
kdd  to  represent  that  the  shares  matured  at  a 
definite  time.— Williamson  v.  Eastern  Boildlng  & 
Loan  Ass'n  (S.  C.)  7G6. 

Constructi<m  of  circular  issued  by  building  aa- 
sociation  is  for  the  court.— Williamson  t.  Eastern 
Building  &  Loan  Ass'n  (S.  C.)  765. 

A  stockholder  in  this  state,  in  a  foreign  build- 
ing association,  cannot  be  held  liable  for  as- 
sessments on  ills  stock  by  receivers  pursuant 
to  an  order  of  a  court  of  such  foreign  state,  to 
which  he  was  not  a  party.— Mearea  .t.  Finlay- 
son  (8.  C.)  986. 

Evidence  held  insufficient  to  charge  a  stock- 
holder in  this  state  of  a  fort-ign  loan  associa- 
tion with  assessments  on  his  stock  for  losses. 
— Meurea  v.  Finlayson  (S.  C.)  986. 

The  relation  existing  between  a  building  and 
loan  association  and  a  borrower,  who  is  a 
stockholder  when  the  loan  is  made,  is  that  of 
debtor  and  creditor.— Mearea  t.  Finlayson  (S. 
C.)  986. 

BURGLARY. 

i  1.    Proaeontlon  and  pvaisbBaaHt. 

On  trial  for  burglary  from  a  depot,  testim<my 
of  witness  as  to  goods  missed  held  admissible, 
though  amoant  of  such  goods  was  also  shown 
by  waybills  in  custody  of  wltneas. — Davia  t. 
State  (Ga.)  158. 

Possession  by  defendant  of  goods  taken  from 
a  burglarized  house  hvtd  insufficient  to  support 
verdict  of  guilty,  unless  the  breaking  and  en- 
tering were  clearly  shown.- Lester  t.  State 
(Ga.)  335. 

Evidence  of  ownership  Add  sufficient  to  sus- 
tain conviction.— Andrews  r.  State  (Ga.)  341. 


CANCELLATION  OF  INSTRUMENTS. 

Cancelation  of  inaarance  paUej,  aee  "Inmr- 
ance,"  I  & 

CANVASS  OF  VOTES. 

See  "Election^"  1  2. 

CARNAL  KNOWLEDGE. 

See  "Bape." 

CARRIERS. 

i  1.    CwrriaKa  gooda. 

A  railroad  company,  as  warehonseman.  heU 
not  liable  for  fref^t  destmed  negligence  of 
an  employe  who  waa  an  ina^kendent  contractor. 
-Brunswick  Grocery  Oo.  v.  Brnaawick  A  W. 
R.  Co.  (Oa.)  82. 

{  S.   Omrrlmf  of  Uto  atoak. 

A  shipper,  agreeing  to  except  damages  c.-t 
resulting  from  the  carrier's  negligence  from  itk- 
risk,  held  not  to  have  the  burden  of  showing 
that  a  loss  occurred  through  the  carrier'a  necL- 
gence.— Mitchell  v.  Carolina  Cent  R.  Co.  (N.  C.) 
673. 

A  failure  to  charge  that  a  carrier  lud  th? 
burden  of  proving  that  a  loss  was  within  an 
exception  fixed  by  the  bill  of  lading,  held  errur. 
— IffteheU  V.  Carolina  Cent.  R.  Co.  (X.  O.)  671. 

i  3.   CarrlAse  of  passwgera  —  R^latl^ 
between  carrier  and  paaaenm'. 

One  coming  to  a  railroad  station  to  take  the 
next  train  becomes  a  passenger,  provided  his 
coming  is  within  a  reasonable  time  before  the 
departure  of  said  train,  wliether  or  not  be 
has  purchased  a  ticket.— PhiUlpa  t.  SoDCkern 
By.  Co.  (N.  &)  388. 

S  4.  — ^  Fares,  tiekets,  and  speelnl  «on- 
traota. 

Instructions  as  to  suffldeocy  of  identiflcatioa 
ot  purchaser  of  excursion  ticket  to  tictot  agent 
as  a  condition  precedent  to  having  his  return 
ticket  rigned  ana  stamped  conridered,  and  Md 
erroneous.— Central  of  Georgia  By.  Co.  t.  Caa- 
non  (Ga.)  874. 

Where  purchaser  of  excursion  ticket  intention- 
ally signed  his  name  in  print,  bo  as  to  render  it 
impossible  to  Identify  himself  by  reprododng  his 
signature,  the  burden  was  on  him  to  find  some 
other  means,  where  ticket  provided  for  such 
identification.— Central  of  GeiMgla  By.  Co.  v. 
Cannon  (Ga.)  874. 

Condition  of  excursion  ticket  construed,  and 
hiid,  that  it  was  incumbent  on  purchaser  to  iden- 
tify himself  before  haviog  the  ticket  signed  and 
stamped  tor  return  trip.— Central  of  Georgia  Ry. 

Co.  V.  Cannon  (Ga.)  874. 

I  5.  —  Ferfomianeo   of   oontrMt  of 
tranaportatlon. 

Where  passenger  by  negllgrace  of  conductor 
is  carried  beyond  her  destination,  and  wiUiont 
express  authority  the  conductor  procures  for 
her  lodgings  in  an  hotel  for  the  night,  the  rail- 
road company  is  not  liable  for  injuries  received 
at  the  hotel  through  negligence  on  the  part  of 
the  proprietor.— Central  of  Georgia  Ry.  Co.  v. 
Price  (Ga.)  77. 

Instructions,  where  passenger  was  carried  bj 
fiag  station,  not  having  called  the  attention  uf 
the  conductor  to  the  fact  that  be  desired  to  stop 
there,  hdd  erroneous,  as  failing  to  instruct  the 
jury  concerning  the  duty  of  Hie  Mssenger  nader 
such  circumstances.— Central  of  Qcorgia  By.  Co. 
V.  Dorsey  (Ga.)  873. 
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I.  po8seng?r  n-ho  has  purchased  ticket  for  flag 
tion.  on  discovering  that  he  has  been  over- 
ked  by  the  cooductor,  ehoold  call  the  latter's 
eotioQ  to  the  fact,  and  surrender  ticket,  in 
ler  that  the  coudactor  may  stop  the  train  lor 
1  at  theproper  station.— GeDtnl  <^  Geoc^ 
.  Co.  T.  Dorsey  (Ga.)  873. 

D  an  action  against  a  railroad  company  for 
willful  failure  to  transport  a  passenKer  orer 
eased  line,  evidence  that  the  lease  nad  ex- 
1^.  and  that  it  was  not  in  its  power,  .was 
npetent  on  the  qnestion  of  wiUfolneBS.— Plck- 
i  T.  South  Carolina  &  Q.  R.  Co.  (S.  G.)  567. 

Tnder  a  complaint  alleging  wfllfnl  failure  to 

ry  plaintiff  to  her  destination,  and  damages 
tilting  from  a  storm  after  leaving  defend- 
's  depot,  eiddenee  held  com[>eteDt  as  to  puni- 
>  damages.— Pickens  t.  Sonth  Carolina  ft  G. 
Co.  (S.  C.)  567. 

n  an  action  for  willful  failure  to  transport  a 
'senger,  whether  damages  plaintiff  received 
m  a  storm,  after  leaving  defendant's  depot, 
te  proximate  or  too  remote,  held  for  the juri'- 
^ickena  v.  Sonth  Carolina  St  O.  B.  Co.  (S.  C.) 

Tnder  a  complaint  alleginff  a  wlUfal  fiiilnre 
transport  a  passenger,  and  damages  from  a 
nn  after  plaintiff  left  defendant's  depot,  evi- 
ice  held  competent  to  show  what  caused  her 
leave,  though  no  injurj'  from  failure  to  pro- 
e  suitable  accommodations  therein  was  clalra* 
—Pickens  v.  South  Carolina  &  G.  R.  Co. 
C.)  567. 

Evidence  held  such  that  willful  teilure  to 
Dsport  a  passenger  over  a  leased  railroad, 
or  the  lease  had  expired,  was  inferable.— 
^kenB  t.  South  Carolina  &  G.  B.  Co.  (S.  C) 


8.   —  Personal  injuries. 

)n  trial  for  injury  to  passenger  caused  by 
Iroad  company's  negligence  in  running  its  cars 
;r  a  switch  at  a  dangerous  rate  of  speed,  an 
traction  that  if  the  train  ran  upon  the  switch 
an  excessive  or  improper  rate  of  speed,  caus- 
;  the  injury,  defendant  would  be  liable,  hdd 
:  erroneous  in  the  use  of  the  words  "excessive 
improper."— Central  of  Geor^a  Hy.  Co.  y. 
mston  (Oa.)  78. 

n  action  by  passenger  for  persooal  Injuries 
I  not  error  to  define  the  degree  of  care  which 
:  company  should  exercise  as  "an  extra  high 
;ree  of  care."— Central  of  Georgia  Ry.  Co.  v. 

lUBton  (Qa.)  78. 

nstruction  as  to  ccMitribatory  negligence,  on 
dence  that  passenger  alighted  from  a  rapidly 
ving  train,  ndi  proper.— -Sanders  t.  Southern 
.  Co.  <Ga!)  840. 

n  action  for  injuries  sustained  In  alighting 
m  moving  car,  it  was  proper  to  read  to  the 
y  Civ.  Code,  fi  2321,  relatfog  to  liabilities  of 
Tiers,  where  the  Judge  also  instructs  that  the 
:y  of  carriers  is  that  of  ordinary  diligence, 
1  the  burden  is  on  the  carrier  to  show  dili- 
loe  where  injury  is  ^wn. — Sanders  T.  South- 
1  Ry.  Co.  (Ga.)  840. 

nstruction  as  to  effect  of  knowledge  which  a 
'scueer  had  of  the  locality  where  be  attempted 
alight  from  a  moving  train  Held  proper. — Sand- 
V.  Southern  Ry.  Co.  (Ga.)  840. 

'romise  by  conductor  to  passenger  to  stop 
ia  at  an  unscheduled  station  hdd  not  to  war- 
it  passenger  going  on  car  platform,  where 
in  passed  station  at  hi^h  rate  of  speed,  and 
re  was  no  evidence  of  mtent  to  stop.- Hicks 
Georgia  S.  &  P.  Ry.  Co.  (Ga.)  880. 

L  railroad  company  has  the  right  to  estab- 
I  reasonable  rules  providing;  when  its  wait- 
'  rooms  shall  be  closed.- Phillips  t.  Southern 

.  Co.  (N.  C.)  388. 

k.  rule  of  a  railroad  company  requiring  its 
iting  rooms  to  be  closed  after  the  departure 


of  its  trains,  and  until  30  minutes  before  the 
departure  of  its  next  train,  is  reasonable. — 
Phillips  V.  Southern  Ry.  Co.  (N.  C.)  888. 

In  an  action  for  the  death  of  a  passenger, 
bis  declarations  made  shortly  before  the  acci- 
dent held  admissible  as  a  part  of  the  res  gest«e. 
—Means  v.  Carolina  Cent.  R.  Co.  (N.  C.)  Wi. 

The  al)sence  of  a  conductor  of  a  freight  train 
having  a  passenger  coach  Md  negligence,  where 
the  coach  was  attached  to  establuh  a  passenger 
business.— Means  v.  Catolina  Cent.  R.  Co.  (N. 
C.)  960. 

In  an  action  for  the  death  of  a  passenger  kill- 
ed  on  a  freight  train  while  returning  from  the 
engineer,  to  whom  he  had  given  his  tickets,  to 
a  passenger  coadi,  evidence  that  the  engineer 
would  have  stopped  the  train  AeM  immaterial.— 
Means  v.  Carolina  Cent  R.  Co.  (N.  a)  960. 

Plaintiff  purchasing  ticket  to  a  connecting 
point,  and  misled  by  erroneous  statement  of 
ticket  agent  as  to  time  when  connections  would 
be  made  at  such  point,  held  not  entitled  to  re- 
cover for  injuries  resulting  from  ride  in  a 
storm  from  such  connecting  point  to  her  place 
of  destination.— Fowlka  v.  Southern  By.  Co. 
(Ya.)  461. 

I  7.  ^—  Contributory    —gHK—se  aC 
peMom  lajwed. 

Evidence  hdd  to  show  that  passengw  was  In- 
jured by  his  own  gross  negligence. — Hicks  t, 
Georgia  S.  &  F.  Ry.  Co.  (Ga.) 

i  8.  EJeetlon  of  yaswmgera  amA  In- 

truders. 

The  bnrden  of  showing  expulsion  of  person 
lawful  does  not  devolve  on  railway  company  un- 
til it  is  shown  that  he  was  rightfuUy  in  the  car. 
—Central  of  Oeor^a  Ry.  Co.  v.  Cannon  (Ga.) 

874. 

S  9.   —  Falaeo  ears  and  sleeplns  ears. 

Evidence  in  action  against  sleeping-car  com- 
pany to  recover  for  personal  effects  st<4en  from 
the  car  hf]4  to  show  reasonable  care  In  protec- 
tion of  the  properiy,  so  as  not  to  ren^  the 
company  liable  for  its  loss.— Pullman's  Palace* 
Car  Co.  V.  Hall  (Ga.)  &28. 

A  sleeping-car  company  hdd  not  liable  where 
personal  goods  of  a  passenger  are  stolen  by  one 
not  its  employ^,  where  reasonable  care  1^  the 
company  was  shown. — Pullman's  ^lace-Car 
Co.  V.  Hall  (Ga.)  923. 

CARRYING  WEAPONS. 

See  "Weapons." 

CASE  ON  APPEAL. 

Necessity  for  purpose  of  rerlew,  see  "Appeal  and 

Error?'  f  9. 

CAUSE  OF  ACTION. 

Set  "Action." 

CERTIFICATE. 

As  evidence,  see  "Evidence,"  8  7. 

Certified  copies,  see  "Evidence,"  §  7. 

Of  acknowledRment  of  written  Instrument,  see 

"AcknowIcHigrnent,"  S  1. 
Of  record  for  purpose  of  review,  see  "Appeal 

and  E<rror,"  f  9. 

CERTIORARI. 

Review  of  proceedings  before  juertices  of  flie 
peace,  see  ^'Justices  of  the  Peace,"  %  S. 

S  1.    Ifstnre  and  (ronnds. 

Certiorari  cannot  be  resorted  to  for  correction 
of  errors  which  may  be  corrected  by  appeal  or 
writ  of  error.— State  v.  Moore  (S.  C.)  "WH. 
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made,  proceedings  vIU  be  diemtPBed,  where  it  is 
Dot  shown  party  applying  was  not  in  fanlt — 
Zachery  t.  State  (Ga.)  22. 

It  is  error  to  require  plaintiff  in  certiorari  to 
pay  costs  of  the  superior  court  where  material 
error  in  jadKment  below  is  corrected.— Panlk  t. 
Tanner  (Ga.)  89. 

Saperior  court  cannot  render  final  judgment  on 
certiorari  where  there  were  disputed  Issues  oJ 
fact.— Johnson  r.  Coleman  (Ga.)  122. 

Writ  of  certiorari  Jt^  properly  denied  when 
not  verified  as  required  by  CiT.  Code,  S  4638.— 
Paolk  V.  Hawkins  (Ga.)  122. 

It  is  a  sufficient  return  to  an  application  for 
a  writ  that  respondent  has  in  good  faith  parted 
with  control  of  the  record  sought  to  be  pro- 
duced.—State  T.  Moore  (S.  G.)  TOO. 

On  proceedings  removed  to  circuit  court  from 
inferior  tribunal,  a  formal  return  shoold  be  made 
bgr  the  officer  to  whom  the  writ  is  diieeted. — 
Coshwa  T.  Lamar  (W.  Va.)  10. 

EiTldence  heard  by  inferior  tribniMi]  is  not  made 
part  of  the  record,  except  by  order  or  bill  of  ex- 
ceptions.—Onahwa     Lamar  (W.  Va.)  10. 

CHANCERY. 

See  "Bqaity." 

CHANGE  OF  VENUE. 

Of  dTll  action,  soe  "Venne,"  1 1. 

CHARGE. 

Of  legacies  on  property  by  wiU.  see  "Wills,"  |  6. 
To  jnry  in  dvil  actions,  see  ^^Trlal,"  M  6-11. 
—  In  criminal  iwoaecutiiHU,  see  "Criminal 
Law,"  I  9. 

CHARITIES. 

C  I.   CrMitloH,  «xist«ao«i  nd  Tallditr. 

A  devise  in  trust  for  the  maintenance  of  a 
church  and  school  hdd  not  void  as  authorizing 
the  trustee  to  abolish  the  church  and  school.— 
Keith  V.  Scales  (N.  CJ  809. 

A  devise  in  tmst  for  a  charity  hdd  not  void 
for  indefiniteneaa.— Keith  v.  Scales  (N.  0.)  809. 

A  devise  in  trust  for  the  maintenance  of  a 
church  and  school  Md  a  charity.  —  Keith  t. 
Scales  (N.  C.)  809. 

A  devise  in  tmst  for  the  purchase  of  land  and 
distribution  to  members  of  the  church  held  to  suf- 
ficiently describe  the  beneficiaries.  —  Keith  t. 
Scales  (y.  C.)  809. 

A  devise  to  a  religious  society  in  trust  to  build 
a  home  for  a  minister  and  teacher  is  not  void 
for  indefiniteness  as  to  who  the  teacher  should 
be.— Keith  v.  Scales  (N.  C.)  809. 

A  devise  in  trost  for  the  education  of  children 
of  members  of  a  diurch  to  whom  land  was  given 
Md  Buffldentlr  definite.— Keith  v.  Scales  (X.  O.) 

809. 

Where  the  ambiguity  is  as  to  the  trustee,  and 
not  the  beneficiaries,  a  court  of  equity  will  not 
allow  the  trust  to  fail  for  want  of  a  trustee.- 
Keith  T.  Scales  (N.  C.)  809. 

A  devise  in  trust  to  build  a  church  and  school 
is  not  void  because  the  church  and  school  are  not 
In  esse.- Kdth  v.  Scales  (N.  C)  809. 

I  X.  OonstrnetlM^  mdmlalstefttlon,  amd 

enforeemest. 

Where  a  trustee  under  a  devise  In  trust  for  a 
charitable  use  is  an  organization  not  yet  incor- 
porated, the  court  wlU  bold  the  fund  until  incor- 
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exceed  a  certain  sum,  to  place  the  ^acretira 
to  be  exercised  in  the  tmstee.— Kdtfa  ▼.  Scalei 
(N.  C.)  809. 

CHARTER. 

Of  mnnidpal  corporation,  see  "UDonieipal  Oor- 
poratitms,"  S  1. 

CHATTEL  MORTGAGES. 

8  1.    Bi«hts  and  UabiUUea  of  parties. 

Necessity  of  demand  by  mortgagee  before  suit 
for  possession  of  the  mortgaged  chattels  hdi 
obviated  by  the  mortgagor's  resistancew — Moore 
T.  Hortt  (N.  0.)  317. 

CHECKS. 

See  **BUls  and  Notes." 

CHILD. 

See  "Parent  and  Child." 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments.** 

CHURCH. 

See  ''Religions  Societies" 

CITATION. 

See  "PrDcesi.'* 

CITIES. 

See  "Mnnidpal  CorporatiMia." 

CITIZENS, 

Banal  protection  of  laws,  see  "ObnstJtntlonal 
Law,''^J  4. 

Prhilcys  and  tmmnnitiei.  see  "Gonatitntioiitl 

CIVIL  RIGHTS. 

See  "Oonrtltutlonal  Law."  H  8,  4. 

CLAIMS. 

Against  estate  ot  decedent,  see  "Execntots  and 

Administrators,"  I  8. 
—  of  insolvent,  see  "Insolvency,**  |  1. 
To  property  levied  on,  see  "Execution,"  f  1. 

CUSS  LEGISLATION. 

See  "Constitutional  Law."  I  S. 

CLERKS  OF  COURTS. 

One  qualifying  and  in  possession  of  offlce 
without  any  one  claiming  it  held  a  do  f»c\e> 
clerk,  though  he  has  accepted  another  offlci\ 
and  the  constitution  prohibits  holding  two  of- 
fices at  the  same  time,  and  the  statates  moride 
that  judge  of  probate  shall  act  as  derk  ia 
case  of  vacancy.— State  t.  Coleman  (S.  O 
406. 

Whether  the  court  Is  in  ses^on  or  vaeatioQ. 
the  clerk's  offlce  is  open  to  commence  attach- 
ment proceedings  under  Code,  c.  106. — Abney 
T.  Ohio  Lumber  &  Mining  Co.  (W.  Va.)  256. 


COLLATERAL  ATTACK. 

On  Jndgment,  we  "Judgment,"  |  7. 

COLLATERAL  SECURITY. 

See  "Pledgee." 

COMITY. 

Between  coorta,  Me  "Courts,"  i  4. 

COMMERCE. 

Carriage  of  goodi  end  peMwngers,  see  "OBrriers." 

COMMISSIONS. 

Ot  executor  ta  admiiUstntw,  see  '^ecaton 
and  Adminiatraton,"  i  7. 

COMMITMENT. 

On  convlctiott  of  crime,  aee  "Criminal  Law,**  I 
13. 

COMMON  CARRIERS. 

See  "Garriera." 

COMPENSATION. 

For  property  taken  for  pabUc  aae,  aee  "Eminent 

Domain."  12. 
Of  executor  or  administrator.  Me  "Bxeentots 

and  Administrstora,"  |  7. 
Of  rtieriCF  or  ctHiat&ble,  aee  "ShexiA  and  Oon- 

aUbtea,"  |  2. 

COMPETENCY. 

Of  eridence,  see  "Criminal  Law,"  |  3. 

 in  drU  actions,  aee  "ETidence,"  |  2. 

Of  wltnea  In  general,  aee  "Witneaaes,^'  I  2. 

COMPLAINT. 

In  dTU  actkna,  ne  *'Pleadlng,"  1 1. 

COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satiafccaon." 

Wliere  defendant  shows  payment  to  plaintiff's 
attomer  of  record  of  a  sum  less  than  the 
amotint  claimed  in  settlement,  the  burden  is  on 
him  to  show  the  authoritf  of  plaintiff's  attorney 
to  make  the  settlement — Kaiaer  t.  Hancock 
(Gb.)  128. 

COMPUTATION. 

Of  period  of  limiution.  aee  "Llmitatim  of  A«- 

CONCEALED  WEAPONS. 

See  "Weapona." 

CONCURRENT  JURISDICTION. 

Of  eoarts,  see  "Coarte,"  |  4. 

CONDEMNATION. 

Taking  property  for  pnblic  use,  see  "Eminent 
Domain.'* 


tion  of  Actions,"  1  2. 

CONFESSION. 

Of  judgment,  Bee  "Judgment,"  $  1. 

CONSIDERATION. 

Of  contract,  see  "Contracts,"  «  1. 
Of  fraudulent  conTejance,  aee  Fraudnlent  Con- 
Teyancea,"  {  1. 

CONSIGNMENT. 

See  "Factors." 

CONSOLIDATION. 

Of  actiona,  see  "Action,"  f  3. 

CONSTABLES. 

See  "^eriffa  and  CoastaUea." 

CONSTITUTIONAL  UW. 

ProvUUmM  relating  to  partlcudar  tuhjeoU. 
See  "Taxation,"  I  '2. 
Special  or  local  laws,  aee  "Statutes,"  1 1. 

i  1.  Vested  rislita. 

An  amendment  of  a  city  cliarter,  ao  as  to 
change  its  laws  touching  the  advertisement  for 
sales  for  taxes,  does  not  impair  the  obligation 
of  contracts  in  applying  to  taxea  dne  at  its  pafi- 
si^.— Du  Bignon  t.  uty  of  Brunswick  (Qa.) 

Where  lien  of  material  man  has  under  stat- 
ute become  fixed,  it  is  a  vested  right,  which  is 
not  destroyed  by  subseqnent  repeal  or  modlfi- 
eatioD  of  Uie  law.— Waters  v.  Dixie  Lumber  & 
Manufacturing  Co.  (Ga.)  636. 

Act  1884,  antborisinE  the  statutory  UaUUty 
of  stockholders  ot  a  bank  to  be  enforced  by  a 
receiver,  does  not  affect  any  vested  right  of  cred- 
itora  of  a  pre-existing  bank.— Moore  r.  Blpley 
(Ga.)  647. 

Act  1S83,  forbidding  the  devise  of  an  estate 
in  remainder  by  deed  of  feoffment,  is  not  uncon- 
stitutional aa  to  a  contingent  remainder  devised 
when  the  act  waa  passed. — People's  Loan  & 
Exchange  Bank  v.  Oarllngton  {S.  G.)  513w 

The  legislature  cannot  destroy  or  diminish 
the  value  of  an  existing  Judgment.- Merdianta' 
Bank  of  Danville  t.  Ballon  (Va.)  4S1. 

The  right  to  a  Jndgment  lien  is  a  vested  ririit. 
—Merchants'  Bank  of  Danville  v.  Ballon  (Ta.) 
481. 

8  2.  ObllK«tl«n  of  eOBtimttts, 

The  legislature  cannot  withdraw  or  limit  the 
taxing  power  of  a  municipal  corporatiw  so  as  to 
impair  the  obligation  of  Us  contracts  or  destroy 
thtf  remedies  of  its  creditors.—Broadfoot  v.  City 
of  Fayettevllle  (N.  O.)  804. 

Act  providing  that  no  estate  In  remainder 
shall  be  defeated  by  deed  of  feoffment  with 
livery  of  s^n  Aeld  not  to  impair  the  oblintion 
of  contracts.— People's  Loan  &  Bxchange  Bank 
T.  GarUngton  (S.  O.)  513. 

A  statute  giving  the  right  to  a  judgment 
Hen  held  part  of  the  contract  for  the  lien  which 
cannot  be  impaired  by  retroactive  laws.— Mer- 
chants' Bank  of  Danville  v.  Ballon  (Va.)  481. 

i  3.   PrlTileBes  or  Imaiuitles,  and  elnsa 
lavialatloB. 

The  fourteenth  amendment  to  the  federal  con- 
atitation  does  not  prohibit  atates  from  new  tegla- 


11  4.    Eanml  proteetlom  of  l*wi. 

Priv.  Laws  1897.  c.  56,  making  railroads  lia- 
ble for  Qeeli^eoce  of  fellow  servant,  does  not 
confer  exoiiisiTe  privileges,  contrary  to  Const, 
art.  1,  *  7.— Hancock  v.  Norfolk  &  W.  Ry.  Co. 
(S.  O.)  679. 

S  S.    I>ne  pvooMi  of  law. 

The  office  of  the  superintendent  of  the  state's 

ErisoD  is  created  by  the  general  assembly,  and 
ence  may  be  abolished  by  the  legUlature. — 
State's  Prison  of  North  Carolina  r.  Day  (S.  C.) 

748. 

Dae  process  of  law  does  not  always  require 
Judicial  bearing  in  matters  of  taxation  or  mat- 
ten  purely  admlDistratlTe.— State  t.  Sponaugle 
tW.  Va.)  283. 

It  is  for  the  supreme  court  of  the  United 
States  to  determine  finally  whether  legislation 
under  state  authority  Is  due  process  of  law. — 
State  T.  Spcmangle  (W.  Ya.)  283. 

CONSTRUCTIVE  TRUSTS. 

See  "Tnuts,"  I  1. 

CONTEMPT. 

S  1>   Aots  or  oondnot  ooMtltiitliis  son- 
tempt  of  eowrt. 

Conduct  of  a  party  falsely  notifying  his  conn- 
sel,  to  obtain  a  continuance,  that  he  was  sick 
and  could  not  ccnne  to  court  when  his  trial  was 
called,  htid  a  contempt.  —  Carter  v.  Common- 
wealth (Ya.)  780. 

Action  of  respondent  In  habeas  corpns  over  a 
child,  in  ranoving  the  child  to  a  foreign  state 
and  leaving  it  there,  Md  not  a  contempt — Trim- 
ble T.  Commonwealth  (Va.)  786. 

I  S.    Powes  to  pvnlali  mnA  prooeadlaga 

tkerefor. 

Attachment  for  contempt  improper  to  en- 
force  payment  of  a  Judgment  against  an  adminis- 
trator on  a  citation  to  account  instituted  by  the 
heirs,  where  there  was  no  adjudication  that  he 
had  in  his  hands  the  identical  money  derived 
from  the  eptate.— Everett  v.  Sparks  (Ga.)  878. 

Acts  1897-88,  p.  M8,  providing  for  ponisbment 
for  contempt  of  court,  is  unconstitutional.  In  so 
far  as  it  attempts  to  provide  for  jury  trials  for 
contempts  of  courts  created  by  the  constitution. 
—Carter  t.  Commonwealth  (Va.)  780^ 

CONTEST. 

Of  election,  lee  'Sections,"  i  S. 

CONTINGENT  REMAINDERS. 

Creation,  aee  "Wills,"  8  6. 

CONTINUANCE 

In  criminal  prosecution,  we  "Criminal  Law,"  1 4. 

A  party  not  present  in  court  because  relying 
on  statement  of  judge  when  not  presiding  must 
take  risk  of  opposing  party  objectiQ|;  to  continu- 
acce,  and  insisting  on  trial  at  the  tune  fixed  by 
law.— Watkins  v.  BlUs  (Ga.)  131. 

A  party  held  not  entitled  to  a  continuance  be- 
cause of  an  amendment  of  the  pleadings  by  the 
opposite  party.— Atlanta  Land  &  Loan  Co.  v. 
Haile  (Ga.)  606. 

Befusnl  of  a  oontinnance,  on  a  defendant  fil- 
ing, on  the  day  of  trial,  an  answer  sutmtantially 
like  that  of  other  defendants,  held  not  an  abuse 
of  discretiOD.— Slinglnff  t.  HaU  (N.  C)  789. 


f  rnuuB,  oiaiuie  U£. 

Asrignment,  see  "ABslgnments." 

Impairing  oUigation.  aee  "Conatttntional  Law." 

8  2. 

Gyration  and  effect  of  nsnry  lawi,  we  'Uaair." 

Parol  or  extrinsic  evidence,  see  'TETidence,"  f  S. 
^;>edfic  performance,  see  "Spedfie  Perform- 
ance." 

Contracti  qfparMouJar^€U9e*qf  parties 

See  "Carriere,"  H  3-0;  "Gorpoiatioas,"  f  2; 
"Municipal  Ooi^oratfona,"  f  4;  "Watelioiu<«- 
men." 

Contracts  relattno  tofKorttcularniltfecU. 

Traffic  contracts  l>etween  railroads,  see  "Bail- 
roads,"  8  6. 

Transportation  of  passengers,  see  "CJanien,"  If 


Partimtlar  clasMct  of  expresa  conlnieta. 

See  "Bills  and  Notes";  "Bonds";  "GoTenanw": 
"Insurance";  "Liens";  "Partnerrfiip";  "Prin- 
cipal and  Agent";  "Principal  and  Snre-ty": 
"Sales";  "Vendor  and  Purchaser." 

Marriage  settlements,  see  "Husband  and  Wife." 
9  2. 

ParOexUar  mode*  of  diMdMrgtng  oontrtteU. 

See  "Payment";  "Release." 

8  1.   Requlaltes  and  TsUaitr. 

An  agreement  to  answer  for  debt  of  another 
held  sustained  by  sufficient  conaideratHm  when 
creditor  Is  thereby  induced  to  relinqniah  a  lien. 
— Bluthenthal  t.  Moore  (Ga.)  844. 

Misrepresentations  of  a  material  fact,  thoagb 
made  by  mistake,  if  acted  on  the  other  party 
to  the  contract,  constitute  I^ial  £raad.--\ral- 
ters  V.  Eaves  (Ga.)  609, 

Agreement  by  pnrchasers  at  ]ndlcial  sate  to 
pay  a  lienor  if  Ee  would  agree  to  their  hid. 
n«td  not  without  consideration.— Sloan  t.  Pe^ 
zer  (S.  C.)  431. 

Where  two  or  more  jointly  contract  with  an- 
other, a  mistake  of  one  of  them  does  not  re- 
lieve any  of  the  joint  contractora,  as  againtt 
the  other  party,  fnnn  performance.— Sloan  v. 
Pelxer  (S.  0.)  431. 

One  who  accepts  a  conveyance  in  eonndentioo 
of  his  promise  to  pay  the  grantor's  debts  be- 
comes primarily  liable  therefor.— Moore  r.  Trip- 
let! (Va.)  50. 

Forbearance  of  a  judgment  creditor  to  raforcc 
the  judgment  against  land  on  which  It  was  a 
lien  hdd&  sufficient  consideration  for  the  prom- 
ise of  a  subsequent  purchaser  of  the  land  to  pay 
it.— Bradshaw  v.  Brattou  (Va.)  66. 

A  letter  from  a  subsequent  purchaser  of  land 
subject  to  a  judgment  to  the  creditor  held  sdIB- 
cient  to  show  a  prombe  on  his  part  to  pay  the 
judgment— Bradihaw  t.  Bratton  (Va.)  56. 

A  contract  hdd  founded  on  a  auffideiU  conrid- 
eratioD.— Richmond  Union  Pass.  I^.  Col  t.  Bich- 
mond,  F.  &  P.  B.  O).  (Va.)  787. 

8  2.   Coaatnotlom  amd  openttea. 

Contract  betweeh  bank,  manufacturer,  and 
customer,  whereunder  the  bank  wak  to  advann 
funds  to  the  manufacturer,  holding  as  collateral 
the  legal  title  to  goods  manufactured  by  hiva. 
construed.— National  Bank  of  Bnuuwick  t.  Lee 
(Oa.)  20. 

A  charge  that  the  jury  .should  determtnf. 
from  the  evidence  ehowing  the  parol  portiOD  of 
a  contract,  what  its  additional  terms  wm. 
held  proper.— Sloan  v.  Pelser  (S.  C.)  431. 

Where  construction  of  contract  is  doubtful  1? 
Its  language,  Interpretatfa»  by  the  parties  shoaU 
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e  coDsidered^'WUliuawni  Bastern  Building 
:  Loan  Ass'n  (S.  C)  706. 

A  railroad  company  is  not  liable  to  a  sab- 
ontractor  for  extra  work  in  conatrncting  its 
and— Ricliinond  Ballway  &  Electric  Co.  t. 
larrig  (Va.)  4B8. 

3.    Aotloiu  for  liraMb. 

An  in»tnictioD  tbat  plaintiffs  might  recover 
>r  services  rendered  deceased  at  tlieir  instance 
r/</  erroneous,  it  not  appearing  tbat  deceased 

as  a  party  to  the  ana«ntBiialiis.-^3oiiiei  t. 
aiiDson  (Oa.)  &00. 

Where  defendant  contracted  with  a  person 
?tiDK  independently  tor  an  advertisement  in 
laiutiS's  newspaper,  and  auch  third  person  was 
Dt  the  agent  of  the  plaintiff,  plaintiff  could  not 
'Cover,  as  against  defendant,  oo  the  contract. — 
x-ice  Baldng-Fowdn  Go.  v.  Macon  Telegraiih 
ub.  Co.  (Ga.)  912. 

Where  the  Qaestion  whether  parties  to  a  con- 
ract  bound  themselves  jointly  or  severally 
Duld  be  ascertained  only  from  the  parol  part 
e  the  contract,  it  was  tor  the  Jaty. — Sloan  v. 
'elzer  (S.  C.)  431. 

Subsequent  condaet  of  a  party  to  a  contract, 
t  acknowledging  himself  bound  thereby,  held 
^mpetent  to  show  he  knew  its  contents.— Sloan 
.  Pelzer  (S.  C.)  431. 

Becoupment  for  delay  in  ezecutinf  contract 
innot  be  allowed  where  delay  la  owme  to  act 
irty  himself.— McDonald  v.  Cole  (w.  Va.) 


CONTRIBUTORY  NEGLIGENCE. 

ee  "Negligence,"  |  1. 

CONVEYANCES. 

ontracts  to  convey,  see  "Vendor  and  Pur- 
chaser," S  2. 

1  fraud  of  creditors,  see  "Fraodolent  Convey- 
ances." 

onveyaneet  by  or  to  particular'  cUwet  of 
parties. 

ee  "Insane  Peraons,"  S  2. 

iarried  women,  see  "Husband  and  Wife,"  I  8. 

7onvevaneM    porMcutor  specie*  of  t>rop«Tiv- 
'ater  rights,  see  "Waters  and  Water  Courses," 
8  8. 

Particular  classes  qf  convrt/onoes. 
ee  "Assignments";   "Assignments  for  Benefit 
of  Creditors";  "Chattel  Mortgages";  *'Deed&" 

CORPORATIONS. 

landamoB,  see  "Mandamus,"  I  1. 

PartlffuUtr  cIotMS  of  corporattons. 
>e  "Building  and  Loan  Asaodations";  "Insur- 
ance." H  1,  2;    "Municipal  Corporations"; 
"Bailroads,"  {  1;  "Relijrious  Sodeties." 
auks,  see  "Banks  and  Banking,"  S  !• 

1.   Oapltalt  stoek,  and  dlvldvads. 

A  stocknolder  of  an  incorporation  orsanlsed 
ider  the  gaieral  act  of  incorporation  is  not  lla- 
e  for  unpaid  subscriptions  after  a  bona  fide 
ansfer  of  stock.— Rflra  v.  Piedmont  Land-Imp. 
Inv.  Co.  (S.  C.)  758. 

Tttough  a  complaint  did  not  name  one  of  de- 
Htlants  88  an  original  subscriber,  hettl,  that  re- 
vtTv  could  be  had  against  him.  the  evidence 
ovt-ing  that  he  was  such.— Efird  v.  Ireddl  (S. 

>  897. 

JB.    Ooiporate  powers  and  liabilities. 

A  corporation  held  not  liable  for  alanderons 
atements  of  its  agent,  In  the  absence  of  evi- 


dence that  It  expressly  or  ImpUedly  antiioriaed 

the  statements  or  ratified  them.— Bedditt  v. 
Singer  Mfg.  Co.  (N.  C.)  392. 

Plea  of  ultra  vlrea  cannot  be  interposed  by 
building  association  while  it  retains  benefits  of 
an  ultra  viies  contract.— Willianuoo  v.  Eastern 
BuUdins  &  Loan  Asa'n  (8.  C.)  765. 

A  trust  deed  conveying  all  the  property  of  a 
corporation  for  the  benefit  of  certain  stockhold- 
ers of  the  corporation  htid  not  to  create  a  trust 
fund  for  the  benefit  of  creditors  of  the  corpo- 
ration.- Roanoke  St.  By.  Co.  v.  Hicks  (Va.) 
295. 

A  corporation  hdd  to  have  ratified  a  contract 
made  by  its  officer. — Richmond  Union  Pass.  Ry. 
Co.  V.  Richmond,  P  &  P.  K.  Co.  (Va.)  787. 

Besolntion  of  directors  that  corporation  donated 
a  certain  sum  and  certain  realty  in  aid  of  elec- 
tric line,  on  conditions  to  be  determined,  hdd  in- 
sufficient to  show  a  complete  contract.— Newport 
News,  H.  &  O.  P.  DeveJcmment  Co.  v.  Newport 
News  St.  Ry.  Co.  (Va.)  789. 

Where  biU  in  equity  is  brought  by  stockhold- 
ers against  the  officers,  and  they  and  all  the 
stockholders  are  before  the  court,  it  Is  unneces- 
sary to  make  the  corporation  a  party  by  name. 
-Kyle  V.  Wagner  (W.  Va.)  213. 

Directors  have  no  power  to  assign  entire 
property  owned  by  corporation  to  trustee  for 
creditors  without  consent  of  stockholders. — Kyle 
V.  Wagner  (W.  Va.)  213. 

S  3.    InsolToner  and  TMaiTOn. 

A  stockholder  of  an  insolvent  corporation  can- 
not set  off  his  cisim  against  the  corporation  in 
extioguishment  of  the  amount  due  from  him  on 
his  original  subscription. — Bfird  v.  Piedmont 
Land-Imp.  &  Inv.  Co.  (S.  C.)  758. 

In  the  exercise  of  Its  equitable  jurisdiction,  a 
court  may  compel  the  stockholders  of  an  insol- 
vent corporation  to  pay  assessments  on  unpaid 
subscr^tionsy— Slflnl  v.  Piedmont  Land-Imp.  A 
Inv.  Co.  (STC.)  758. 

In  suit  to  wind  up  defunct  eorporatiou  atock- 
bolders  are  necessary  parties.— Styles  T.  Lanrel 
Fork  Oil  &  Coal  Co.  (W.  Vo.) 

8  4.    Foxalgm  eovporatloas. 

21  Sl  at  Large,  p.  409,  held  not  to  give  resi- 
dent creditors  the  right  to  appropriate  the  as- 
sets in  the  state  of  a  foreign  corporation,  to 
the  exdnslon  of  foreign  creditors.— Wilson  v. 
Keels  <S.  C.)  702. 

Return  of  service  of  summons  in  action 
sgainst  foreign  corporation  must  show  that  at- 
torney served  was  appointed  to  accept  service. 
-AdUns  T.  Otobe  Eire  Ins.  Co.  (W.  Va.)  194. 

CORRECTION. 

Of  jadgment,  aee  "Judgment,"  |  4. 

COSTS. 

Traveling  enwnses  taxed  as  costs  or  disburse- 
ments, see  Creditors'  Suit." 

I  1*    Ifatvre,   gronnds.   and   extent  of 
vlsht  in  general. 

Where,  on  dismissal  by  plaintiff  of  an  equitable 
action,  the  court  adjudged  that  defendant  re- 
cover costs,  held  that,  before  recommencing  the 
action,  plaintiff  must  pay  the  same,  though  de- 
fendant was  insolvent  at  tibe  time  plaintiff  filed 
^  second  petition.—Sweeney  v.  Malloy  (Ga.) 

8  S.   Amonnt,  rate,  and  itonsa. 

When  a  question  of  fact  involves  several 
single  facts,  held,  that  a  party  may  be  allowed 
two  witneases  to  prove  each  single  fact,  under 
Code,  S  1370.— Ex  parte  Beckwith  (N.  0.)  803. 
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insnffldent.— Daweon  t.  DawBon  (G!a.)  &. 

Pauper  affidaTit  to  relieve  plaintiff  in  error 
from  parment  of  coats  held  suffldent— DaTlB  v. 
Muscogee  Mfg.  Co.  (Oa.)  30. 

Evidence  fifid  not  necenar;  on  appeal,  bo 
that  an  appellee  sending  it  ap  was  liable  for 
costs  of  transcript  and  printing,  though  be  was 
succetisfnl.— Hancock  t.  Norftdk  &  W.  Ry.  Oo. 
(N.  a)  679. 

Instrnctions  requested  and  given,  together  with 
full  charge,  held  properly  sent  up  on  appeal,  and 
appellee  not  liaWe  for  costs  thereof,  under  rule 
22  (22  S.  E.  tU.).— Hancock  t.  Norfolk  &  W. 
Ry.  Co.  (N.  C.)  679. 

Assignee  of  tax  certificate  issued  to  county 
Buing  to  recover  land  held  entitled  to  coats  be- 
low, bat  not  on  appeal.— Collins  v.  Bryan  (N. 
C)  975. 

{  4.    Im  criminal  proaeontiona. 

On  ahnndonment  of  prosecution  before  trial, 
officer  issuing  warrant  should  enter  Judgment 
against  prosecutor  for  costs,  and  enft)rce  it  by 
execution  in  the  name  of  the  state. — Underwood 
V.  Harvey  (Qa.)  124. 

Under  Code,  IS  733,  747,  it  ia  discretionary 
with  the  court  to  order  that  witnesses  for  a  de- 
fendant who  was  acquitted  be  paid  by  the 
county.— State  t.  Hicks  (N.  C.)  957. 


CO-TENANCY. 

See  "Tenancy  In  Conunon.** 

COUNTERCUIM. 

See  "Set-OfC  and  Counterclaim." 


COUNTIES. 

8S  1*  2.   Oorenimeiit  ud  ofioers. 

Betuma  of  vote  on  relocation  of  county  seat 
must  be  canvassed  and  result  decbured  by  coun- 
ty court.— Brown  v.  Randolph  County  Coart  (W. 
Va.)  165. 

Under  2  Code,  S  2551,  a  Judgment  against 
a  county  based  on  a  school  order  is  void.— 
Bear  v.  Gommissiooers  of  Brunswick  County 
(N.  C.)  668. 

The  county  government  acts  of  January  4, 
1894,  and  December  24,  1S94,  devolve  the  duty 
of  enforcing  the  laws  relative  to  cleaning  run- 
ning streams  on  the  board  of  county  commis- 
sioners.—State  T.  Tucker  (S.  C.)  861. 

Under  Code,  {  854,  Inflicting  penalty  on  dep- 
uty county  treasurers  for  failure  to  account  for 
taxes  collected,  held,  a  verdict  would  not  be  set 
aside  for  failure  to  include  the  penalty.— 
Street  t.  Broaddua  (Va.)  466. 

I  S.   Propertr,  •OBtrMta.  «nd  llablUtios. 

County  is  not  liable  to  suit,  unless  made  ao 
by  law,  whether  cause  of  action  arises  from 
negligent  performance  of  statutory  duties  or 
negligent  nerformance  of  duties  Toluntarily  as- 
sumed.—Millwood  T.  Dekalb  County  (Ga.)  577. 

Under  Const  art.  6  f  6,  and  Acts  1896,  p. 
213,  S  1,  a  county  hdd  hable  in  damages  to  the 
estate  of  one  lynched  therein,  whether  he  was 
a  prisoner  or  noL— Biown  v.  Orangeburg  Connty 
(S.  0.)  764. 

i  4.  Aetlons. 

A  voter  or  taxpayer  may  contest  before  the 
county  court  a  vote  od  relocation  of  county  seat. 
-Brown  T.  Randolph  County  Coort  (W.  Va.) 


COURTS. 

Clerks,  see  "Clerks  of  Courts." 
Contempt  of  court,  see  "ContempL** 
Judges,  see  "Judges." 

Province  of  court  and  jury,  aee  "IrUil,**  ff  6-IT. 
Review- of  dedsions*  see  "Aixieal  and  ISrror" 

I  1.   EstabUaliaMBt,   orgmnt—itlM,  mmt. 
prooedvre  Sk  cenwaL 

Decision  held  not  binding  as  a  precedent.- 
Postal  Tel.  Cable  Co.  v.  FarmvUle  &  P.  B.  Col 

(Va.)  468. 

Removal  of  court  from  a  place  tenaporarily 
occupied  pending  rebuilding  of  destroyed  coort 
house  requires  no  formal  notice  or  owemony. — 
State  T.  Staley  (W.  Ya.)  198. 

Where  new  court  house  in  place  of  one  de- 
stroyed is  built,  the  courts  are  properly  h>  ^-J 
in  the  new  court  house.— State  v.  Staley  ^^V. 
Va.)  19a 

A  term  of  a  circuit  coort  can  be  prolonged  U- 
yood  4  o'clock  of  the  third  day  of  the  time  fixe*! 
for  a  term  in  another  county.— First  Nnt.  Bank 
V.  Parsons  (W.  Va.)  271. 

Circuit  courts  of  different  counties  in  the  same 
drcnit  may  sit  at  the  same  time. — First  Nar. 
Bank  v.  Paraona  (W.  Va.)  271. 

I  2.    Oovrts  of  KeKoral  orislmal  jmigJle- 

tlOB. 

The  circuit  court  has  jnrisdiction  of  an  ac- 
tion against  a  railroad  brought  nnder  Act 
March  2.  1897,  to  recover  past-dne  taie*,— 
State  V.  Cherav  &  D.  R.  Co.  (S.  C.)  691. 

The  drcnit  court  of  the  d^  of  Bldunond  Md 
to  have  Jnrisdiction  of  mandamus  proceedings  to 
compel  me  issuance  of  transfers  bj[  a  street  rail- 
way at  a  point  within  the  city.— Richmond  Rail- 
way &  Electric  Co.  v.  Brown  (Va.)  775. 

I  3.    Covrts  of  appollate  i«xlsdietlox. 

The  supreme  court  cannot  review  a  decision 
by  a  Judge  of  a  dty  court  unless  rendered  in 
"a  dvii  cause"  or  "criminal  proceeding:"  pend- 
ing in  his  court.- Banigan  v.  Nelms  (Ga.)  337. 

Acts  1897-98.  p.  548,  MM  constitutional.  s» 
far  as  it  confers  juriadiction  on  the  supreme 
court  to  review  deddons  In  contempt  proceed- 
ings.—Trimble  V.  Ccanmonwealth  (Va.)  786. 

The  supreme  court  of  appeals  has  appellate 
jurisdiction  of  certiorari  awarded  by  drcnit 
court  to  review  proceedings  before  municipal 
coundL— Cushwa  v.  Lamar  (W.  Va.)  10. 

I  4.    Gonevn«Bt  aad  ooaAlatlBS  Juis- 
dletloMt  amd  oomlty. 

Tudidal  comity  held  to  prevent  a  resldeot 
creditor  from  asserting  a  preferred  daim  to 
assets  held  in  the  state  by  a  foreign  recdrer.— 
Wilson  V.  Keels  (8.  C.)  702. 

A  court  in  which  a  subcontractor  sued  to  en- 
force his  lien  Add  to  have  priority  of  jurisdit.- 
tion  as  against  a  court  of  concurrent  jorifldic- 
tion,  wh«dn  the  general  contractor  afterwards 
sned  to  enforce  his  lien.— SptUer  t.  Wells  (Vs.) 
46. 

COVENANTS. 

In  insurance  ptdides,  see  "Insurance,'*  1 10. 

6  1.    Constrnotloii  amd  operatloB. 

In  action  for  breach  of  warranty,  a  charge  ia 
substance  of  Civ.  Code,  H  3614,  3615,  providing 
that  general  warranty  shall  indude  corenants 
of  quiet  enjoyment  from  incumbrances  and  de- 
fects in  title,  though  known  to  purchaser  at  time 
of  taking  deed,  kM  proper.— Godwin  T.  Uax- 
well  (Ga.)  114. 


well  (Qa.)  114. 

Covenant  of  general  warranty  relates  to  ti- 
tle, and  does  not  warrant  quantity.— BnrbrUige 
T.  Sadler  (W.  Va.)  102a 

I  2.    Ferf ormuioe  or  breafili. 

A  covenant  of  seisin  hdd  not  broken  by  an  oot- 
standing  rieht  of  dower.— BuUding,  Light  &  Wa- 
ter Co.  T.  Fray  (Va.)  68.  , 

I  3.    Aations  fov  brmoli. 

Nominal  damages  only  may  be  recovered  for 
breach  of  covenant  of  seisin,  where^  before  In- 
jury sustnined,  the  title  is  perfected  in  the  gran- 
tee by  inuremeDt.-~Bai]ding,  Ught  ft  Water  Go. 
V.  Fray  (Va.)  6& 

COVERTURE. 

See  "Husband  and  Wife." 

CREDITORS. 

See   "AjRignments  for  Benefit  of  Creditors"; 

"(^editors'  Suit";  "Fraudulent  Conveyances"; 

"Insolvency." 
Remedies  against  surety,  see  "Princ4(«J  and 

Surety,"  S  4. 

CREDITORS'  SUIT. 

Remedies  in  cases  of  assignments,  see  "Anign- 
ments  for  Benefit  of  Creditors,"  S  2. 

l!>]UitaUe  petition  by  creditors  sgainst  a  bos- 
band  and  wife,  alleging  conniiracy  to  defeat  his 
creditors  by  placing  property  of  uie  husband  in 
the  wife,  hclif  to  ettite  a  cause  of  action.— Ernest 
V.  Merritt  (Qa.)  808. 

Traveling  expenses  incurred  by  plafntifFs  in 
attending  court  cannot  be  taxed  as  costs.— Put- 
ney V.  McDow  (S.  G.)  67. 

Traveling  expenses  of  pkintiffls  cannot  be  tax- 
ed as  necessary  disbarsements.— Putney  T.  Mc- 
I>ow  (S.  C.)  67. 

A  decree  providing  for  payment  of  the  ex- 
penses of  the  action  does  not  inchide  traveling 
expenses  incurred  in  attending  court. — ^Putney 
V.  McDow  (S,  C)  67. 

Where  decree  in  creditors'  suit  la  entered  for 
Bsle  of  land,  and  other  liens  are  suggested 
which  are  not  aodited,  the  sale  should  be  sus- 
pended.—Harris  V.  Jones  (To.)  406. 

CRIMINAL  LAW. 

Bail,  see  "Bail,"  5  1. 

Conviction  of  offense  included  in  that  diargedf 
see  "Indictment  and  Information,"  f  5. 

Costs  in  criminal  prosecutions,  see  "Costs."  1 4. 

Fines,  see  "Fines." 

Grand  jury,  see  "Grand  Jury." 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

See  "Arson";  "Burglary";  "Contempt";  "Dis- 
tarbance  of  Public  Assemblage";  "Fals«>  Prer 
tenses";  "Forgery";  "Gaming."  {  1:  "Homi- 
cide"; ^Intoxicating  Liquors,''^!  2;  "Obstruct- 
ing Justice";  "Rape";  "Robbery";  "Weap- 
ons." 

Bastardy,  see  "Bastards,"  |  1. 

I  1.  Vemne. 

Evidence  hdd  ineufflclent  to  prove  Tenue.— 
Cooper  V.  State  (Ga.)  23. 

I  2.    Former  Jeopardy. 

Former  acquittal  of  charge  of  retailing  liquor 
without  license  Md  not  a  good  plea  in  bar  of 
32  S.E.— 


not  guiiiy  18  Tuia  oecHUse  um  vaaxtsiam  kuj  wjl- 

fense,  the  accused  was  not  in  Jeoparay.- Sim- 
mons V.  State  (Oa.)  339. 

A  trial  which  results  in  the  dismissal  of  the 
Jnry  for  faUure  to  agree  Is  not  a  former  jeopar- 
dy, where  there  was  no  abuse  of  discretion  in 
dismissing  the  Jury.— State  v.  Stephenson  (S. 

C.)  305. 

Where,  after  jury  was  impaneled,  it  was 
discovered  that  one  juror  was  not  sitting,  and 
the  Jury  was  dismissed,  held  not  to  constitute 
former  Jeopardy.— State  t.  Coleman  (8.  C.)  406. 

{  3.  Eridenae. 

On  trial  for  murder,  where  the  defense  was 
insanitr,  a  question  to  expert  as  to  whether  in 
his  opinion,  from  his  eXHmination  of  accused 
and  what  he  knew  of  him.  he  was  insane  when 
he  committed  the  crime,  hdd  erroneous. — ^Flan- 
nagan  v.  State  (Oa.)  60. 

Proof  of  the  corpus  delicti  may  be  snffldeut 
corroboration  of  a  confession  of  gnilL— Davis 

V,  State  (Ga.)  158. 

Acts  and  declnrationa  of  an  accomplice,  made 
and  done  during  the  pendency  of  a  common  par- 
pose  to  conceal  a  crime,  hdd  admissible  against 
another  accomplice.— Carter  v.  State  (Oa.)  8tt. 

Where  accused,  while  not  under  arrest,  wag 
compelled  to  surrender  a  pistol  which  was  in 
his  pocket,  the  fact  was  inadmissible  on  trial  for 
the  offense  of  carrying  concealed  vrewons.— 
Evans  v.  State  (Ga.)  W9. 

Statements  of  defendant,  after  commission  of 
the  crime,  held  inadmissible,  when  no  part  of 
the  res  gestee.— Williams  v.  State  <Ga.)  660. 

Evidence  that  accused  had  been  in  jail,  and 
got  out  atxtut  a  week  before  the  alleged  crime, 
when  ruled  oat.  did  not  put  the  general  character 
of  accused  in  issue.- Bowens  v.  State  iGa.)  660. 

Instraction  as  to  distinction  between  positive 
snd  native  evidence  should  not  be  questioned, 
where  two  witnesses,  having  equal  facilities  of 
knowledge,  directly  contradict  each  other, — one 
testifying  that  the  fact  occurred,  and  the  oth- 
er tlmt  it  did  not.— Skinner  v.  State  (Oa.)  844. 

Evidence  that  one  charged  with  crime  has 
fled  hdd  admissible,  but  to  oe  considered  in  con- 
nection vi-ith  the  motives  prompting  It,— Smitti  v. 

State  (Ga.)  851. 

Grpert  witnesses  must  not  be  so  examined  as 
to  substitute  their  opinions  for  the  verdict.- 
Stote  V.  Hull  (W.  Va.)  240. 

Where  an  injury  relates  to  a  subject  wlilch 
does  not  require  study  to  understand,  Ofrinlon 
of  skilled  witness  is  incompetoit.— State  v.  Hull 

(W.  Va.)  240. 

,  I  4.    Time  of  trial  and  oontimiiaMoe. 

I    Benefit  of  demand  for  trial  in  superior  court 
:  held  not  lo?t  by  transfer  of  indictment  to  city 
court.— Gordon  v.  State  (Ga.)  32. 

A  continuance  is  addressed  to  the  discretion 
of  the  court— Stovall  v.  State  (Ga.)  586. 

Continuance  for  absent  witnesses  hdd  Improp- 
erly denied  where  the  facts  expected  to  be  prov- 
en were  material,  and  there  was  no  other  disin- 
terested witness  by  whom  they  could  be  shown. 
— Compton  V.  State  (Ga.)  848. 

I  5.  Trial— Conrse  tmi  eendmet  of  trial 
In  general* 

Under  circumstances  stated,  hdd  not  error 
for  the  court  to  appoint  counsel  to  defend  an 
accuned  before  Indictment  found,  and  at  the 
Rflino  time  to  set  a  day  for  trial.— GharloD  v. 
Stnte  (Ga.)  347. 

Rule  3  of  the  superior  court  (89  N.  C.  608, 
22  S.  E.  xii.).  granting  defendant  introducing 
no  evidence  the  right  of  reply  and  conclusion 


HemarkB  by  trial  Judge  ai  to  the  credibflity 
of  vltnesa  for  the  state  hdd  prejndidal  error.— 
State  T.  Staley  (W.  Va.)  198. 

5  6.  ReaestioB  of  aTidemM. 

State  CBDiiot  be  compelled  to  ezamlDe  all 
witnesses  tworn.— State  t.  Lucas  (N,  C.)  862. 

g  7.  — •  Objeetftoiu  to  OTldemea. 

It  is  not  too  late  to  object  to  the  introduction 
of  a  witness  after  he  has  been  offered,  accepted 
br  the  court,  mrom.  and  _  partially  examined. — 
State  T.  Snmmer  (S.  O.)  771. 

S  8.   —  A^^memt     and    condiut  ^ 
eoiuueL 

Prompt  condemnation  by  conrt  of  language 
of  solicitor  general,  and  instruction  that  jury 
should  be  controlled  by  the  evidence  only,  kdd 
to  counteract  any  injunoua  effect  on  the  jury.— 
Battle  T.  State  (Oe.)  160. 

Error  of  the  solicitor  general.  Id  reading  an 
inapplicable  section  of  the  Criminal  Code,  held 
harmless,  where  the  court  instrncted  that  it  did 
not  apply.— Oill  v.  State  (Ga.)  660. 

A  new  trial  will  not  be  granted  because  of  im- 
proper remarks  of  counsel,  where  no  request  to 
<^arge  on  the  subject  was  presented,  and  the  re- 
marks had  no  bearing  on  the  merits  of  the  case. 
— Bowens  v.  State  (Ga.)  660. 

{  0.  ~—  IfeeesBltr,  reqnisitM,  and  niffi- 
oieney  of  iiutrnotlons. 

Where  judge  stated  to  jury,  at  time  certain  ev- 
idence  was  admitted,  the  purpose  of  its  admis- 
^on,  that  in  his  charge  he  omitted  to  again  make 
the  same  statement  ia  not  ground  for  reversal.— 
Roark  t.  State  (Ga.)  135. 

Refusal  of  a  written  request  to  charge  was 
not  error  where  it  wai  fully  covered  oy  the 
charge  gjveo.— Battle  v.  State  (Ga.)  100. 

Instruction  as  to  the  effect  of  statement  by 
accused  hdd  not  erroneous. — Teasley  v.  State 

(Ga.)  835. 

Befosal  to  give  a  request  which  has  already 
been  substantially  given  is  not  error.— Carter  v. 
State  (Ga.)  845. 

The  court  should  charge  as  to  the  nature  of 
the  offense  and  the  (ceneral  prlocipleB  of  law 
essential  to  a  conviction.— State  v,  Fulford  (N. 
C.)  377. 

It  was  hetd  error  to  refuse  to  inatmct  that  evi- 
dence of  a  like  crime  committed  in  another  coon- 
ty  could  be  considered  only  to  prove  the  offense 
in  the  county  where  the  venue  was  laid.— State 
V.  Beard  (N.  C.)  804. 

It  was  hdil  a  sufficient  summing  up  of  the  case 
for  the  court  merely  to  rend  the  notes  of  the  evi- 
dence, and  chnrrre  the  law  in  general  terms. — 
State  V.  Beard  (N.  C.)  S04. 

Instructions  of  the  judge  as  to  confessions 
and  admiftsions  unattended  by  any  intima- 
tion of  the  judge  that  defendant  had  made  any 
nueh  confession,  and  not  error, — State  v,  Tay- 
lor (S.  C.)  149. 

Instructions  of  judge  ltdd  not  a  charge  on  the 
evidence.— State  v.  Taylor  (S.  C.)  149. 

A  charge  that  a  reasonable  doubt  Is  a  strong 
doubt  based  on  the  testimony  is  correct.— State 
V.  Summer  (S.  C.)  771. 

A  charge  Md  not  erroneous  as  a  reference  to 
the  testimony.— State  y.  Summer  (S.  C.)  771. 

An  iustmction  already  substantially  given  is 
properly  refused.— SMte  v.  Staley  (W.  Va.)  198. 

i  10.  ^—  Cwto^,  eondnet,  ttsd  deUbera- 
tloiu  of  ivxy. 

Whether  a  jury  should  be  discharged  for  in- 
ability to  agree  is  within  the  sound  discretion 
of  the  court.— State  T.  Stephenson  (8.  C.)  306. 


Where  one  is  indicted  for  two  crimes  involv- 
ing  different  penalties,  a  general  rerdict  of 
guilty  ia  ImpropM-.— State  t.  Height  (N.  C.)  96*^ 

A  T«dict,  "We,  the  jury,  find  the  prisoiKr 
guilty,  and  fix  his  punishment,"  etc.,  *cM  not 
uncertain.— Hairston  v.CommonwealUi(Va.)  T97. 

S  12.  Motions  for  new  trial  and  ia  ar- 
rest. * 

A  new  trial  will  be  granted  where  leadiag 
counsel  for  accused  was  so  ill  that  he  was  n-« 
in  proper  physical  condition  to  give  the  caae  dw 
care.— Flannagan  v.  State  (Ga.)  80. 

Material  evidence  as  to  new  and  Importan: 

facts  discovered  after  trial,  where  due  diliEence 
is  ^own,  hHd  ground  for  a  new  trial,  where  oa 
another  hearing  a  different  verdict  mi«lit  W 
rendered.— Carr  v.  State  (Ga.)  844. 

i  13.  Jndgrment,  sontomoe,  and  MmmI 
eoauaitment. 

At  a  term  where  demand  for  trial  is  had, 
suiting  in  conviction  and  new  trial  granted,  fal]- 
nre  of  accused  to  then  move  for  discharge  will 
not  affect  his  njriits  under  the  demand.— Oocdos 
V.  State  (Ga.)  32. 

Where,  on  conviction,  defendant  Is  sentenced 

to  fine  and  imprisonment  instead  of  fine  or  im- 
prisonment, the  case  will  be  remanded  for  prop- 
er sentence.— State  v.  Taylor  (N.  C.)  51S. 

A  person  found  guilty  under  a  void  count  tor 
burglary  cannot  be  sentenced  for  housebreakiiis. 
though  indictment  charges  such  offense.— Sut« 
V.  Cottrell  (W.  Va.)  1^ 

S  14.  Avpoal  and  error,  and  oartlmar^ 
Fona  of  remedy*  Jnrisdietln,  and 
risht  of  rvrlew. 

Refusal  to  grant  certiorari  hHd  proper.— 
Brown  v.  Town  of  Social  Circle  (Ga.)  141. 

Code.  I  1237,  authorizii^  ajveals  by  the  state 
in  certain  cases,  does  not  Include  a  ruling  nf 
the  superior  court  remanding  a  case  for  the  im- 
position of  a  lesser  sentence.— State  Davidsm 

(X.  C.)  957. 

An  order  overruling  a  motion  to  qoash  an 
indictment  is  not  appealable. — State  t.  Mason 
(S.  C.)  357. 

§  16.  ^—  Presentation  and  reservatioB 
in  lower  oumrt  of  c*vnada  of  ra- 
■  view. 

An  exception  "to  the  instruction  of  tlie  coart 
as  given"  refers  to  the  want  of  instrartion. 
and  is  valid  as  presenting  only  one  proposition 
of  law.— State  v.  Fulford  (N.  C.)  3TT. 

Failure  to  charge  on  a  certain  point  will  not 
Ite  reviewed,  in  absence  of  a  requested  ohar}n>. 
the  court  having  substantially  charged  the 
applicable  to  the  case.— State  v.  Kendall  tS.  C-> 

300. 

An  exception  to  a  portion  of  the  chance  al- 
leged to  be  erroneous  should  pc^nt  out  wherein 
it  is  erroneous.— State  t.  Mason       C)  337. 

8  16.  —  Reoord  and  tfiiiiHMidlni.s  mot  la 

reoord. 

The  supreme  court  cannot  correct  mistake  in 
brief  of  evidence  approved  by  trial  judge  and 
filed  with  clerk  of  trial  court. — Minhinoett  r. 
State  (Ga.)  19. 

Questions  raised  as  to  admissiUlitr  of  eri- 
dence  will  not  be  considered,  where  ue  idesti- 
fication  of  the  evidence  objected  to  Is  oncertaiB. 
-StovaU  v.  State  (Ga.)  586. 

In  pasung  on  motion  for  new  trial,  the  court 
may  act  on  a  written  statement  of  facts  pre- 
pared by  the  solicitor  general,  fully  setting  forth 
the  occurrmces  at  the  trial — Boweos  t.  State 
(Oa.)  666. 
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17.  —  lUHew. 

Where  Met  of  evidence  in  record  showi  of- 
nfie,  if  any.  committed  after  finding  of  pre- 
■ntment,  conviction  will  be  let  adde.— Minhln- , 

ftt  y.  State  (Ga.)  10.  > 

A  new  trial  will  be  granted  where  the  record  ! 
lowB  that  a  juror  was  not  impartial. — Flanna- 
in  V.  State  (Ga.)  80. 

Where,  on  trial  in  October.  189S,  under  pre- 
>ntuieat  in  September,  1807,  the  only  evidence 
as  that  the  offense  waa  committed  "on  the 
i?ht  of  the  9th  of  Aoguat,"  a  conviction  will 
s  set  aside. — Givens  v.  State  <Ga.)  341. 

Where,  on  writ  of  error  sned  out  on  convic- 
on  of  murder,  the  supreme  court  adjudicated 
lat  the  evidence  did  not  authorise  conviction, 
is  the  law  of  the  caae  on  second  appeal, 
'li(>re  practically  the  same  evidence  was  ad- 
uced  as  on  the  first  trial,  and  will  cauae  re- 
ereal  of  conTietion.— Stephen*  t.  State  (Ga.) 

Discretion  of  judge  in  determininc  whether 
iror  was  impartial  will  not  be  disturbed. — 
arter  t.  State  (Ga.)  345. 

Refusal  to  Inquire  whether  aiur  of  the  jurors 
!-ere  disgaalified  by  relationship  held  not  er- 
or  when  it  is  not  shown  that  any  juror  was 
isqnalified.— Carter  v.  State  (Ga.)  345. 

The  time  to  be  allowed  counsel  to  prepare  to 
efend  accused  is  within  the  discretion  of  the 
rial  judge,  the  exercise  of  which  will  not  be 
isturbed  on  appeal  unless  abused.-<!harIon  v. 
tnte  (Ga.)  347. 

Where  accused  was  properly  found  fruilty 
t  rioiating  city  ordinance,  but  the  sentence 
vaH  illegal  Id  that  it  imposed  imprisonment  in 
ddition  to  fine,  the  superior  court  will  be  di- 
ected  to  render  judgment  setting  aside  the 
cntence  of  recorder,  and  impose  fine  or  im- 
<risonment  ou  default  of  paymenL — Papworth 
.  City  of  Fitzgerald  (Ga.)  363. 

Failure  to  instruct  as  to  the  general  princi- 
'U*a  of  law  essential  to  a  conviction  of  larceny 
rirl  prejudicial,  where  there  was  no  direct 
ridence  of  asportation.— State  r.  FoUord  (N. 
3.)  377. 

Where  no  exception  was  taken  to  the  charge, 
t  will  be  presumed  correct— State  T.  Sheppard 

S.  0.)  146.  . 

Defendants,  convicted  on  only  one  count  under 
n  indictment  containing  several,  cannot  com- 
■Inin  because  th^  were  tried  under  all.— State 
Sheppard  (S.  G.)  146.  | 

Where  a  jury  is  dismissed  for  a  legal  cause,  ' 
nd  there  Is  evidence  tending  to  show  the  exist-  i 
nee  of  the  cause,  the  discretion  of  the  trial ' 
ourt  will  not  be  dlBtnrbod.— State  t.  Stephen- : 
on  (S.  C.)  305. 

Where  the  case  for  appeal  contains  no  state- 
iient  of  facts  on  which  to  base  the  question 
jresented,  it  cannot  be  considered. — State  v. 
Sullock  (S.  C.)  424. 

Illegal  evidence  will  be  presumed  prejudicial 
nd  ftround  for  reversal,  unless  it  clearly  appears 
hnt  its  exclusion  would  not  have  changed  the 
fsult.-State  V.  Hull  (\V.  Va.) 

18.  Panisluneat    wad    preTOBtloa  of 
orime. 

While  a  judge  keeps  within  the  limits  pre- 
irribed  for  punishment,  the  amouot  imposed  is 
>iirely  discretionary.— State  v.  Sheppard  (S.  C.) 

.40. 

In  the  absence  of  any  evidence  as  to  the  facts 
ittending  the  conduct  of  defendants,  punished  ' 
ilike,  though  not  in  excess  of  the  punishment 
irescribed  by  law,  held,  that  it  would  not  be  as- 
itinied  that  the  court  abused  its  discretion. — 
State  T.  Sheppard  (S.  C)  146. 


CROSS  BILL 


See  "Equity."  I  8. 

CURTESY. 

See  "Dower.** 

Where  a  husband  conveys  land  absolutely  to 
a  trustee  for  benefit  of  his  wife,  creating  there- 
by an  equitable  separate  estate,  he  has  no  cur- 
tesy.—Jones  T.  Jonea'  Ex'r  (Ya.)  403. 

Acts  1876-77,  pp.  333,  334,  snd  Acts  1877-78. 
pp.  247.  248,  creating  statutory  separate  es- 
tates, do  not  affect  a  married  woman's  equita- 
ble separate  estate,  and  the  husband's  rl^t 
of  curtesy  Is  determined  by  equitable  prind- 
ples.— Jones  v.  Jones'  Ex'r  (va.)  46S. 

DAMAGES. 

Compensation  for  property  taken  for  public  nae. 
see  "Eminent  Domain,"  {  2. 

Recovery  for  breach  of  covenant,  see  "Cove- 
nants,'^ I  3. 

Damagea  for  parttculcar  tatfuriet. 
See  "Nuisance,"  SS  1,  2. 

Breach  by  vendor  of  contract  tor  sale  of  land, 
see  "Vendor  and  Purchaser,"  8  5. 

I  1.  Pleading,  evidemeOt  aad  saseaaaaent. 

Instruction  where  there  was  evidence  that 
plaintiff's  earning  capacity  had  not  been  totally 
destroyed  as  to  the  measure  at  damages  kdd 
improper.— Central  ot  Georgia  By.  €!ob  t.  John- 
ston (Ga.)  78. 

In  action  for  personal  injuries,  after  charging 
on  ph;rsical  and  mental  suffering,  an  instruction 
that  jury  could  give  plaintiff  damages  for  the 
suffering  from  a  consciousness  that  ois  earning 
capacity  was  injured  for  life  Md  not  error.— 
Brush  Electric  U^t  &  Power  Co.  T.  Simon- 
Bohn  (Ga.)  002. 

DEATH. 

Of  partner,  see  "Partnership,"  fi  8. 

Of  party  to  action  ground  for  abatement,  see 

"Abatement  and  Revival,"  |- 1. 
Suspension  of  running  of  statate  of  Umitatlra, 

see. "Limitation  of  Actional"  {  2. 

I  1.   AetloMi  for  wmImk  death. 

Allegation  that  deceased  'Teft  surviving  him 
his  father"  is  insufllcient  to  show  that  he  is 
only  one  entitled  to  benefit.— Nohrden  v.  North- 
eastern R.  Co.  (S.  C.)  524. 

Under  1  Rev.  St.  1893,  i  2316,  providing 
that  action  may  be  brought  for  b«iefit  of  wife, 
husband,  parent,  and  children,  complaint,  In  ac- 
tion for  benefit  of  father  alone,  mnat  allege 
that  he  is  only  one  entitled  to  benefit. — Noluden 
v.  Northeastern  R.  Co.  (S.  C.)  624. 

DEBTOR  AND  CREDITOR. 

See  "AssiKuments  for  Benefit  of  CiedltoEB"; 
"Creditors'  Suit";  "Fraudulent  OonTeyancai": 
"Inaolvency." 

DECEDENTS. 

Estates,  see  "Descent  and  DistribatW;  *rEx- 

ecutors  and  Administrators." 
Testimony  as  to  transactlona  with  petWHia  alnce 

deceased,  see  "Witnesses,"  I  2. 

DECLARATION. 

In  pleading,  see  'Tieadfaig,"  1 1. 
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DECREE. 

In  eqnitjr,  lee  "Bqaitr."  I  6. 

DEEDS. 

Ackoowledgment  of  expoution,  see  "Acknowl- 
edgment. 

Covraaats  In  deeds,  tee  "Covenants." 

In  fraud  of  creditors,  see  "Fraudnl^  Coim^ 

anceB." 

Deeds  hyorto  particular  cltuaea  qf  pottles. 
See  "Insane  Persons,"  1  2. 
Harried  women,  see  "Husband  and  Wife,"  I  8. 

Deeds  of  particular  species  of  property. 
See  "Homestead."  {  2. 

Water  rights,  see  "Waters  and  Water  Conises," 
IS. 

Particular  cIoMfltii/' deed*. 
Of  trust,  see  "Assignmeiits  for  Benefit  of  Cred- 
itors," 1  1;  "Mwtgages." 

{  1.   Reqvisltes  mmA  TaUditr. 

It  is  immaterial  upon  what  part  of  a  deed  the 
attestation  clause  is  writt^  and  signed  br  a 
witness.— Oress  Lumber  Co.  T.  Georgia  Pine 
Shingle  Co.  (Ga.)  632. 

The  presumption  that  a  deed  is  executed  at  the 
place  named  in  its  caption  is  overcome,  where 
the  attestation  clause  recites  another  place  of 
execntion  and  delivetr.— Gress  LumbM  Go.  t. 
Georgia  Pine  Shingle  Co.  (Ga.)  632. 

An  Instmnient  in  form  a  deed  couTering  cer- 
*aln  property  on  the  grantor's  death  Md  a  deed. 
And  not  a  wffl.— Gay  t.  Gay  (Ga.)  846. 

Evidence  inanfBcient  to  rehnt  the  pre- 
sumption of  the  delivery  raised  by  the  due  record 
of  the  instrument.-— Allen  v.  Hughes  (Ga.)  027. 

A  deed  of  part  of  property  by  a  mortgagor  to 
ft  morteagee  AeM  based  on  a  smBcient  conndera- 
tion.— Brown  v.  Bank      Snmter  (S.  C.)  816. 

Where  a  mortgagee  takes  a  deed  atwolute  for 
a  part  of  the  property,  the  mor^a8:e  being  ex- 
tinguished in  part,  no  new  consideration  is  re- 
quired for  the  validity  of  such  deed.— Browo  v. 
Bank  of  Smnter  (S.  C.)  816. 

A  deed  i)rocured  hy  the  grantee  under  false 
representations,  before  paymeot  of  the  consid- 
eration as  stipulated,  held  fraudulent  and  void. 
—O'Connor  v.  O'Connor  (W,  Va.)  276. 

S  S.    Beoordlu  and  MclstratloB. 

Failure  to  record  within  a  year  from  its  date 
a  deed  executed  in  1884  Md  to  postpone  the 
deed  to  one  subsequently  made  and  properly 
recorded.— White  v.  Interstate  Building  &  Loan 
Ass'n  (Ga.)  26. 

A  deed  which  has  never  been  recorded  prevails 
over  a  subsequent  duly-recorded  deed  infected 
with  usury.— White  v.  Interstate  Building  & 
Loan  Ass'D  (Ga.)  26. 

Unrecorded  deed  is  void  as  to  creditors,  wheth- 
er they  liave  notice  or  not.— Abney  v.  Ohio  Lum- 
ber &  Mining  Co.  (W.  Va.)  256. 

I  3.    CoBStrnotloa  and  operation. 

Where  owner  of  life  estate  and  undivided  oue- 
seventh  of  fee  conveys  "the  life  Interest  and  es- 
tate," hrld  to  pnss  only  the  life  estate. — McDon- 
ald V.  Taylor  (Ga.)  879. 

Deed  construed,  and  helil  to  vest  in  the  trustee 
Darned  title  to  the  life  estate  only,  and  not  to 
the  estate  in  remainder.- Allen  t.  Hughes  (Ga.) 
027. 

The  word  *']ssue"  in  a  deed  conveying  proper- 
ty to  an  unmarried  woman  for  life,  and  at  her 


man  for  life,  and  at  her  death  to  ber  liTiog 
"child  or  children,"  construed. — Johnatone  v. 
Taliaferro  (Ga.)  931. 

If  two  clauses  in  a  deed  are  so  repugnant  to 
each  other  that  they  cannot  stand,  the  first  wiU 
be  aostained,  sod  the  latter  rejectedLr-Blackwell 
T.  BlaekweU  (N.  0.)  676. 

Clauses  In  a  deed  giving  a  fee  to  a  wife  and  a 
life  estate  to  her  husband  held  so  repognsnt  as 
to  necessitate  a  rejection  of  the  first. — BlackweD 
V.  BhickweU  (X.  C.)  676. 

Deed  conveying  land  in  trust  for  Q.  and  his 
children  construed,  and  held,  that  on  the  birth 
of  children  the  uses  were  vested,  and  G.  held 
such  land  for  life,  and  that  remainder  io  fee 
simple  vested  in  his  children. — Rawles  t.  Johns 
(B.  C.)  461;  Same  v.  Newman.  Id. 

A  deed  Mi  to  convey  title  la  prtesentl.  and 
not  tit  fatato.— Snmner  v.  Harrison  (&  C)  572. 

Deed  by  husband  to  trustee  for  the  benefit 
of  wife  and  children,  with  power  in  the  wife  to 
sell  or  exchange,  vests  in  her  the  entire  inter- 
est, to  the  exclusion  of  the  children. — Jones  v. 
Jones'  Kx'r  (Va.)  463. 

A  conreyance  held  to  create  an  eQnttable  feci 
—Davis  T.  Heppcrt  (Va.)  467. 

Where  description  consists  of  several  iMita, 
and  some  of  them  are  incorrect,  the  Incorrect 
parts  will  be  rejected  and  the  instrmnent  be 
made  to  take  efFectr— Qibney  t.  FitnsimmoDs 

(W.  Va.)  189. 

Where  intent  of  deed  is  determined,  effect  will 
be  given  thereto,  unless  it  violates  some  rule  of 
property. — Gibney  v.  Fitssimmons  fW.  Ya.)  189. 

Where  language  is  ambiguous,  the  conrt  may 
look  to  the  acts  of  the  parties  and  the  use  of  the 
grant,  to  determine  its  coustmctlon.— Gnmer  t. 
Fitcsimmons  (W.  Va.)  189. 

DE  FACTO  OFFICERS. 

See  "Offlcen,"  I  1. 

DEFAULT. 

Judgment  by,  see  "Judgment,**  |  SL 

DELAY. 

Lacfaeok  see  "Equity,"  f  2. 

DELIVERY. 

Of  deed,  see  "Deeds/'  i  1. 

Of  goods  sold,  see  "Sales,"  |  & 

DEMAND. 

Before  action,  see  "Limitation  of  Actions,"  i  2. 

DEMONSTRATIVE  EVIDENCE. 

In  dvil  actioni,  see  "Bvidence,'*  f  4. 

DEMURRER. 

In  pleading,  see  "Pleading,"  8  4. 
To  indictment,  see  "Indictment  and  Informa- 
tion," i  a 

DENIALS. 

In  pleadiBC  see  "Pleading,"  |  2. 

DEPOSITIONS, 

See  "Affidavits." 


DEPUTIES. 

See  "Sherlfb  and  CoDStables."  1 1. 

DESCENT  AND  DISTRIBUTION. 

See  "Cartesy":  "Dower";  "Execatora  and  Ad- 
ministrators.' 

Property  and  interests  aadteposed  of  hy  will,  see 
"WUl8."  i  6. 

{  1.   Persons  «ntltl«d  and  their  respeo- 
tlTe  sKares. 

Where  a  woman  mnrries  one  of  two  brothers, 
and  snrriTes  them  both,  and  is  not  of  blood  kin 
to  either,  and  her  htiRbnnd  dies  first,  she  is  not 
an  heir  at  law  of  the  other.— Qreen  v.  Orant 
(Ga.)  846. 

I  2.    Blchta  and  llablUUes  of  belrs  and 
usteilintees. 

Proof  of  the  execution  of  a  will  is  sufficient 
to  overcome  the  presumption  that  heirs  are  en- 
titled to  testator's  land.  —  Cox  v.  Beaafort 
County  Lumber  Co.  (N.  C.)  381. 

Heirs  are  presnmed  to  be  entitled  to  their 
ancestors'  land. — Cox  t.  Beaufort  County  Lum- 
ber Go.-(N.  C.)  381. 

DESCRIPTION. 

Of  deviseea  or  legatees  In  will,  see  "Wills,"  |  6.  - 
Of  i»operty  conreyed,  see  "Deeda,"  i  8. 

DEVISES. 

See  "Willii." 

DIRECTING  VERDICT. 

In  dvil  actions,  see  'Trial/'  K  3-S. 

DISCHARGE. 

Vrom  indebtedness,  see  "Release." 
  liability  as  surety,  see  "Principal  and  Sure- 
ty," I  a. 

DISCOVERY. 

{  1.    In  equity. 

A  bill  of  discovery  cannot  be  maintained 
nciiinst  a  corporation  alone. — Roanoke  St.  "Sty. 
Co.  V.  Hicks  (Va.)  295. 

DISCRETION  OF  COURT. 

Review  in  civil  actions,  see  "Appeal  and  Error,** 

S8  14-23. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial,"  {§  3-5. 

Dismissal  of  appeal  or  writ  of  error,  see  "Appeal 

and  Error."  g  12. 
  of  suit  In  equity,  see  "Ekjoity,"  |  5. 

i  1 .    InTolnntary . 

After  deiiuirrer  overruled.  It  is  too  late  to 
move  to  diftniisfi  for  defects  In  proeesa— Paulk 
T.  Tanner  (Ga.)  99. 

Motion  for  nonsuit  Arfrf  properly  overruled. — 
Paulk  T.  Tanner  (Oa.)  89. 

Failure  to  uroduce  piipers  in  conformity  with 
a  notice  held  not  to  wnrrimt  a  disniiiiSHi  of  the 
case,  in  the  absence  of  a  peremptory  order  of 
Iho  court  requirinK  their  production.— Ray  v. 
Home  &  ForeiiKn  Investment  &  Agency  Co.  (Oa.) 


Oround  for  nonsuit  held  insuffldent;  bdns 
based  on  a  written  contract  sued  on,  while  the 
action  was  grounded  in  addition  on  a  supple- 
mentary parol  contract. — Sloan  t.  Pelser  (S. 
C.)  431, 

DISORDERLY  CONDUCT. 

See  "Distorbance  ot  PnbUc  AMemblRge." 

DISQUALIFICATION. 

Of  judges  aee  "Judges,"  |  2. 

DISSOLUTION. 

Of  Injnnetlon,  aee  "Injunction."  |  8. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  IMltri- 
buUoD." 

  of  insolvent  aee  "Insolvency,"  8  1. 

Of  pfoceeda  of  property  franduwntly  cosrojed, 
see  "Fraudulent  OonTeyances,"  I  8. 

DISTURBANCE  OF  PUBLIC  ASSEM- 
BLAGE. 

A  punishment  by  fine  and  imprisonment  of  de- 
fendants convicted  of  disturbing  religious  wor- 
ship Md  neither  excessive,  cruel,  nor  unosual. 
-^te  T.  Sheivard  (S.  C)  140. 

DIVERSION. 

Of  water  course,  see  "Waters  and  Water  Gour- 
■ea,"  It 

DIVORCE. 

I  1.    Alimony,  allowanoes,  and  dlaposi* 
tlon  of  property. 

On  application  by  wife  for  temporary  alimony 
in  divorce,  brought  on  the  ground  of  cruel  treat- 
ment by  husband,  testimony  showing  such  cruel 
treatment  is  admissible. — Ray  v.  Ray  (Ga.)  01. 

Pending  divorce,  aijplication  for  temporary  ali- 
mony may  be  determined  by  judge  in  vacation.— 
Ray  T.  Ray  (Ga.)  91. 

DOCKETS. 

Of  causes  on  appeal,  see  "A[H>eal  and  Error," 

DOMICILE. 

Evidence  held  to  justify  the  charge  of  the 

principles  embodied  m  Civ.  Code,  8  18^.  as  to 
selection  of  domicile  where  persona  resided  in- 
differently at  two  or  more  places. — Battle  v 
Braswell  (Ga.)  838. 

DOWER. 

See  "Curtesy." 

8  !•    Inolioate  Interest. 

A  grantee's  wife  acquires  no  ri 
in  land  mortgaged  to  secure  a  p' 
where  the  balance  was  not  pt 
was  reconveyed  to  the  granto 
&  Water  Co.  t.  Pray  (Va.) 

Under  Code,  8  ^>02.  r 
title  through  a  lost  unr 
bar  dower  of  grantor' 
&  Water  Co.  v.  Frp 


band.— Brown  t.  Morrisey  (N.  C.)  687. 

Statutory  bar  to  widow's  remedy  to  recorer 
dower  is  the  lapse  of  10  years  from  the  death  | 
of  her  huflband.— Morris  t.  Roseberry  (W.  Va.J 
1019. 

DUE  PROCESS  OF  UW. 

See  "Constitutional  Law,*'  I  6. 

DYING  DECURATIONS. 

See  "Homidde."  |  4. 

EJECTION. 

Of  paaenger,  «ee  "Carriers."  H  &-A> 

EJECTMENT. 

i  1.   Blcht  9t  MtloH  mmA  detMUM. 

Defects  In  defendant's  tide  do  not  arail  pliUn- 
tlff.— Beddard  t.  Harrington  (N.  C.)  377. 

S  S.    Trial,   Jndcment,   enf  oroeaeat  of 
Jndcment,  mmA  roTlew. 

,  Verdict  in  ejectment  keM  too  indefinite  as  to 
description  of  the  property  to  support  jadpnent 
— HcGnlloujrh  T.  Bast  Tennesaee.  T.  A  G.  Ry. 

Co.  (Gft.)  97. 

Failure  to  charge  that  pInintifE  must  prove 
the  acquisition  of  title  from  the  common  source 
held  not  error,  where  a  deed  from  the  com- 
mon source  to  plaintiff  was  construed  to  be  yal- 
id.— Rawles  t.  Johns  (S.  C.)  451;  Same  r. 
Newman,  Id. 

An  order  of  surrey  and  plat  are  not  indispen- 
sable to  trial  of  ejectment. — Eiuff  r.  Jordan  (W. 
Va.)  1022. 

ELECTION. 

Between  counts  in  indictnmit,  see  "Indictment 
and  Information,"  i  2. 

ELECTIONS. 

I  1.    KectltratloB  of  Totars. 

Under  Const,  art.  2,  r^ietration  Is  an  essen> 
tial  qualification  of  an  elector. — 3few  T.  Ohariea- 
ton  &  S.  By.  Co.  (S.  C.)  828. 

Custodian  of  registration  books  will  be  com- 
pelled to  allow  their  inspection.— K ell  ar  v. 
Stone  (Va.)  454;  Walker  t.  Same,  Id. 

I  S.    Oo-unt  of  ToteSf  retvnst  and  oah- 
Taaa. 

Under  22  8t.  at  Large,  p.  5S,  an  election  to 
determine  whether  parts  of  a  township  of  one 
county  shall  be  cut  off  to  form  part  of  another 
is  subject  to  Rev.  St.  1803,  U  174r-180,  and 
hence  a  decision  by  a  county  board  of  can- 
vassers on  a  contest  thereof  is  appealable  to 
the  state  board.— State  v.  Moore  (S.  C.)  700. 

The  candidate  asking  a  recomit  of  ballots  need 
not  assign  errors  in  the  first  count  or  giye  rea- 
sons for  a  recount.— Uebb  v.  Cay  ton  (w.  Va.) 
187. 

Where  ballots  once  recounted,  as  lietween  can- 
didates for  one  office,  are  sealed  up,  it  does  not 
debar  a  candidate  for  another  office  from  de- 
mnnding  a  recount  as  to  it.— Hebb  v.  Cayton  (W. 

Va.)  18<. 

To  render  Allots  cast  controlling  evidence,  it 
must  appear  that  they  have  been  preserved  in 
the  manner  and  by  the  officers  prescribed  by 
statute,  and  have  not  been  exposed  to  the  reach 
of  unauthorised  persons.- Dent  t.  Board  of 
Com'ra  (W.  Va.)  WO. 


S  3.  Ooateata. 

Parties  held  to  have  waived  notice  of  protest 
of  an  election.— State  t.  Moore  ^  C.)  TOO. 

EMINENT  DOMAIN. 

i  1.    Mature,  eztent,  and  del«CA41on  mt 
power. 

Au  appropriation  by  a  municipality  is  for 
a  private  use.  where  the  benefit  to  it  is  only 
Im-iilental  and  prospective,  and  the  substanna! 
benefit  is  for  a  private  person.— Stratford  v. 
City  of  Greensboro  (N.  C.)  304. 

Payment  by  an  individoal  of  the  cost  of  ap- 
proprlatlns  property  does  not  make  the  appro- 

giatlon  fox  a  private  use.— Stratford  t.  (Sty  trf 
reensboro  (N.  C.)  394. 

Under  Code,  IS  128T-1289.  a  telegraph  com- 
pany may  construpt  its  line  on  a  railroad's 
right  of  way— Postal  Tel.  Cable  Co.  t.  Farm- 

ville  &  P.  R.  Co.  (Va.)  468. 

S  S.  Ooupeasatlon. 

Compensation  so  excessive  that  It  most  W 
attributed  to  prejudice  or  miatake  of  law  wUl 
be  set  aside.— Norfolk  ft  W.  R.  Co.  Nlffhbert 
(W.  Va.)  1032. 

I  3.    VM»e«edlac«  t«*  take  prayavty  mmA 
assesB  eompeaaatlOB. 

Courts  have  no  jurisdiction  to  review  the 
necessity  of  the  appropriation  of  property  for 
a  public  use  br  a  municipalilr.-^tratfoid  v. 
aty  of  Greensboro  (N.  C.)  384. 

The  question  what  constitutes  a  public  use  is 
judicial.— Stratford  t.  Qty  of  Greensboro  <N. 
C.)  S94. 

I  4.    Remedies  of  owners  of  property. 

A  taxpayer  of  a  municipality  may  question 
whether  the  appropriation  of  another'a  pn^ei- 
ty  by  the  municipality  is  for  a  public  nae.— 
Stratford  v.  City  of  Greensboro  (N.  C.)  394. 

The  appropriation  of  property  for  a  private 
use,  though  withoat  fraud,  may  be  restrained. 
—Stratford  t.  City  of  Greensboro  (N.  C.) 

EMPLOYES. 

See  "Master  and  Servant" 

ENTICEMENT. 

Of  husband  or  wife,  see  "Husband  and  Wlf^." 
16. 

ENTRY. 

Of  aM>eal,  see  **Appea1  and  Error,"  |  & 

EQUITY. 

Equitable  estoppel,  see  "Estoppel,"  I  2. 

 set-off,  see  "Set-Off  and  Counterclahn." 

Relief  against  judgment,  see  "Judgment,"  S  G. 

Particular  tubJecU  of  equitably  iurisdtctton  and 
equUable  remedies. 

See  "Creditors'  Suit";  "Disoovefy,"  |  1:  **In- 
juncUon";  "Partition,"  S  1;  "Quietia^  Tide"; 
"Reformation  of  Instrumenta";  "Specifie  Per- 
formance"; "Tmsta." 

S  1.    Jnrladiotlamt  prinalplea,  ud  nwx- 
Imi. 

The  fact  that  an  Indorser  of  a  note  deposited 
money  with  a  bank  after  it  had  bron^t  suit  on 
a  note,  and  that  it  subsequently  be^jne  insol- 
vent, affords  no  ground  for  equitable  interfer- 
ence.—I^edmont  Bank  of  Morgantoa  t.  Wilaoa 
(N.  a)  868. 
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To  entitle  plaintiff  to  relief  in  equity  on  the 
'oiind  of  mistake  or  fraud,  the  mistake  or  fraud 
list  be  clearly  eatablished. — Board  of  Truateea 
Blair  (W.  Va.)  203. 

2.  XdMkaa  and  stale  AemaadB. 

GommiaaioDer  apix^nted  to  sell  lauds,  and  die- 
jrse  purchaae  money  on  claims  thereto,  who 
•rmits  the  other  commlaaioner  to  collect  and 
sburse  the  money,  and  remaina  passive  nntil 
>  years  after  the  death  of  the  nctive  commia- 
oner,  27  years  after  the  date  of  the  appolnt- 
eiit,  and  31  years  after  decree  flxinft  the 
mount  of  the  claims,  cannot,  because  of  laches, 
itintain  a  bill  to  ascertain  whether  purclmBe 
oney  remains  unpaid,  and,  if  ao,  to  ^ell  the 
nd.— Woods  t.  Campbell  (W.  Va.)  208. 

3.  PleadinR. 

Equitable  petition  considered,  and  h^d  that 
diking  name  of  one  of  the  parties  and  all 
rayera  affectlns  Us  interest  did  not  aid  a  new 
lase  of  scticm.— GauB^  t.  Causey  (Qa.)  138. 

Where  petition  was  not  verified  other  than 
y  afndavit  of  truth  ao  far  as  plaintiff  had  per- 
>Dal  knowledge  and  belief  in  troth  of  allega- 
ons.  so  far  as  plaintiffs  knowledge  was  de- 
ved  from  others  it  was  error.  Where  no  other 
i-idence  was  introduced  to  grant  the  relief 
lught.  though,  on  proper  proof,  plaintiff  might 
ave  been  entitled  to  such  relief. — Bigbee  v. 
atterfield  (Oa.)  139. 

An  ans^'er  in  the  nature  of  a  cross  bill,  pray- 
ig  judgment  on  notes  and  setting  up  a  lien  on 
ind  securing  them,  held  germane  to  an  injunc- 
on  suit  to  restrain  defendant  from  foreclosing 
ach  security. — Ray  v.  Home  &  Foreign  Invest- 
lent  &  Agency  Co.  (Ga.)  603. 

Prior  to  Civ.  Code.  §  5055,  an  answer  to  a 
etition  in  equity,  waiving  discovery,  need  not 
e  verified.  tnouM  the  petition  was  verified. — 
:ny  T.  Home  &  Foreign  Investment  &  Agency 

o.  (Ga.)  603. 

4.  Erldeaoa. 

Evidence  held  to  support  a  jadgment  for  de- 
•udant  on  notes  demanded  in  a  cross  bill  to 
luintiff'a  suit  to  enjoin  foreclosure  of  a  mort- 
age.— Kay  V.  Home  &  Foragn  Investment  & 
.gencj  Co.  (6a.)  603. 

5.  Dtaaaiaaal  before  liaazlac. 

Dismissal  of  petition  for  injunction  to  restrain 
Dreclosure  of  a  mortgage  held  not  to  affect  a 
ismissal  of  defeadanrs  cross  bill  for  judgment 
D  the  notes  secured.— Ray  v.  Home  &  Foreign 
Qvestment  &  Agency  0>.  (Ga.)  603. 

Under  the  facta,  hdd,  that  a  decree  of  dia- 
ilssal  should  be  without  prejudice.— Beatty  T. 
tarley  (Va.)  7W. 

6.  Decree,  and  enforoement  tltereof. 

Parties  to  an  ambiguous  interlocutory  decree 
fid  entitled  to  a  rehearing  after  an  acqidea- 
ence  of  10  years.— Todd  v.  McFall  (Va.)  472. 

7.  BUI  of  reTlew. 

In  a  bill  of  review,  complainant  cannot  change 
he  position  he  took  in  the  original  UU^Beatty 
-.  Barley  (Va.)  704. 

On  a  bill  to  review  a  decree  for  error  in  law, 
lie  error  must  appear  on  the  face  of  the  decree. 
Filers,  and  proceedings.— Beatty  v.  Barley  (Va.) 

Error  in  reaching  wrong  conclusion  as  to  facts 
•n  the  evidence  cannot  be  corrected  1^  bill  of 
eview.- Wethered  t.  Elliott  (W.  Va.)  209. 

A  bill  of  review  for  newly-discovered  evidence 
vill  not  lie,  where  it  is  simply  cumulative. — 
Vethered  v.  Elliott  (W.  Va.)  209. 

FiiuUup  of  document  since  decree  entered, 
vhere  plaintiff  knew  of  its  existence,  though  he 
nuld  not  find  it,  held  no  ground  for  a  bill  ot  re- 
■iew.-Wetheied  T.  BUiott  (W.  Ta.)  200. 


ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESTABLISHMENT. 

Of  highwam  see  "Highways,"  S  1* 
Of  railroads,  see  "Railroads,"  t  4. 
Of  trusts,  see  "TruBtB."  |  6. 

ESTATES- 

Created  by  deed,  see  "Deeds."  8  S. 

Decedents'  estates,  see  "Descent  and  Difitribu- 

tion";  "Executors  and  Administrators." 
Tenancy  in  common,  aee  "Tenancy  in  Common.'* 
Trusts,  see  "Trusts,^'  {  2.' 

Parttculor  estates. 
See  "Curtesy" ;  "Dower";  "Life  HBtates";  "Re- 
mainders. ' 

A  base  or  qualified  fee  is  not  void. — Keith  v. 
Scales  (N.  C.)  800. 

ESTOPPEL. 

By  judgment,  see  "Judgment,"  {  8. 

Of  tenant  to  dispute  title  of  landlord,  see  "Land- 
lord and  Tenant,"  S  1. 

To  avoid  or  forfeit,  insurance  policy,  see  "Insur- 
ance," 8  11. 

To  take  appeal,  see  "AK>eaI  and  Error,"  f  2. 

8  !•    By  record. 

Title  of  a  piirohuser  on  foreclosure  cannot  be 
impeached  by  a  defendant  who  voluntarily 
withdrew.- Moody  v.  Dickinson  (S.  C.)  563. 

8  2.    Eqvltable  estoppeL 

Security  on  appeal  bond  held  estopped  to  ques- 
tion its  validity  on  the  ground  that  ne  was  also 
surety  on  replevin  bond,  given  by  defendant 
when  he  filed  his  counter  ntFldavit,  in  otder  to 
arrest  proceedings  on  fi.  fa.  issued  against  him 
and  defendant  on  the  verdict  of  the  jury  in  the 
appeal  case.- Stewart  v.  Hall  (Qa.)  14. 

Where  a  mortgagor  attempts  to  enjoin  fo^lo- 
Bure,  he  cannot  set  up  a  sale  thereunder  as  a  de- 
fense to  an  action  on  notes  secured,  the  grantee 
having  abandoned  his  rights  under  the  mort- 
gage.—Bay  Home  &  Foreign  Investment  & 
Agency  Co.  (Oa.)  603. 

Evidence  that  a  party  to  a  contract  assured 
the  other  party  he  would  make  good  the  claims 
secured  tnerein  held  competent,  in  eatoppel, 
against  his  dtsputlug  the  claimB.— Sloan  v.  Fel- 
ser  (S.  C.)  431. 

Where  one  negligently  or  inadvntently  sign- 
ed a  contract  without  reading  it,  and  the  other 
party  thereto  released  security  on  the  strength 
of  it,  the  former  is  estopped  to  avail  himself 
of  a  mistake  as  to  its  terms.— Sloan  v.  Pelzer 
(S.  C.)  431. 

Actual  notice  of  the  truth  of  facts  represent- 
ed or  concealed  is  not  necessary  to  an  equitable 
estoppel.  —  Mercantile    Co-operatiTe    Bank  t. 

Brown  (Va.)  64. 

A  mortgagee  kdd  estopped,  as  against  a  sub- 
sequent mortgagee,  to  set  up  that  nis  deed  was 
recorded  earlier  than  as  shown  by  the  record.— 
Mercantile  Co-operative  Bank  t.  Brown  (Va.) 
64. 

EVIDENCE. 

See  "Affidavits";  "Discovery";  •'Witnesseu.*' 
Applicability  of  instructions  to  evidence,  see 

■'Trial,"  88  6-11. 
Reception  at  trial,  see  "Criminal  Law,"  I  6; 

"Trial."  8  2. 
Review  on  appeal  or  writ  of  erTOT,  see  "Appeal 

and  Error,^  8S  14-23. 
Verdict  or  fiudlnteB  contraiy  to  evidence,  aee 

"New  Trial,"  iT 


Digitized  by 


Google 


Defense  of  statute  of  limitations,  see  "Limita- 
tion of  Actions,"  f  4. 

In  parUeular  cMl  octtons  or  proeeedings. 
See  "Fraud,'*  1 1;  "Rape,"  S  1;  "Replevin,"  I  2. 
Bqnltr,  Bee  "Equity,"  §  4. 
Probate  proceedinga,  aee  "Wills,"  1 4. 

In  parMouIar  criminal  protanMans. 
See  "Criminal  Law,"  |  8;  "Homicide,"  |  4. 

S  1.    Jndlolal  notioe. 

The  court  judicially,  knows  that  maintaining 
gates  and  a  Bagman  at  a  crossing  of  railroad 
tracks  by  a  street  railway  lessens  the  danger  of 
accidents.— Richmond  Union  Pass.  Ry.  Co.  t. 
RiehmoDd,  F.  &  P.  B.  Co.  (Va.)  7S7. 

I  2.    ReleTaaor,  materiality,  and  oom- 

Setenoy  In  (eneral. 
nation  of  laud  for  taxation,  although 
not  objected  to  aa  too  low  by  the  owner  at  the 
time,  is  not  admissible  against  him  as  evidence 
of  value.— Ridley  v.  Seaboard  &  R.  R.  Co.  (N. 
C.)  379. 

Evidence  of  repute  aa  to  the  title  to  certain 
lands  is  inadmissible  to  prove  such  title.— Hiers 
T.  Risher  (S;  C.)  609. 

Old  deeds  which  are  connecting  Iinl^s  between 
transactions  leading  up  to  an  alFeged  loat  deed, 
on  which  plaintifE  relies  as  her  title,  are  ad- 
missible.—Hiers  V.  Risher  (S.  C.)  509. 

Bvidence  of  parties  seeking  to  impose  on  court 
of  equity  by  false  statements  and  deceptive 
practices  should  be  rejected.— Atkinson  v. 
Plumb  CW.  Va.)  229. 

{  3.    Bast  and  seoondary  evidence. 

Where  original  summons  is  lost,  docket  of  jus- 
tice court  snowing  entry  by  the  proper  officer 
hHd  admissible  as  secondary  evidence.— Battle  v. 
Braswell  (Ga.)  838. 

Pan^  evidence  is  admissible  to  prove  the 
prolMte  of  a  will,  where  tlie  court  records  are 
burned.— Cox  v.  Beaufort  Conuty  Lumber  Co. 

(N.  C.)  381. 

8  4.    DemonstratlTe  eTldenee. 

Evidence  which  tends  to  aid  in  arriving  at 
truth  hdd  admissible.— Talbottou  K.  Co.  v.  Gib- 
son (Ga.)  151;  Gibson  v.  Talbottou  R.  Co.,  Id. 

I  5.  Admissions. 

Where  conspiracy  between  husband  and  wife 
to  defraud  creditors  has  been  established,  evi- 
dence of  declarations  while  the  consi^rac^  was 
pending,  showing  the  intent,  held  admissible 
against  the  wife.— Kmest  v.  Merritt  (Ga.)  888. 

Where  conspiracy  between  husband  and  wife 
to  defraud  creditors  ia  shown,  admissions  of  the 
wife  establishing  a  fraud  held  admissible  against 
her.— Ernest  v,  Merritt  (Ga.)  888. 

S  6.  Deolarations. 

Declarations  made  in  the  presence  and  hear- 
ing of  a  party,  and  not  denied  by  him,  are  ad- 
missible against  him.— Webb  v.  Atlcinson  (N. 
C.)  737. 

S  7.    Doonmentarj  evidenoe. 

Books  of  account  are  inadmissible  without 
foundation  laid, — Talbottou  R.  Co.  v.  Gibson 
(Ga.)  iDl;  Gibson  v.  Talbotton  R.  C5o.,  Id. 

Decree  in  chancery,  when  offered  to  estab- 
lish any  particular  fact,  or  as  an  adjudication 
on  the  subject-matter,  hdd  admissible  only 
when  accompanied  by  authenticated  copy  of  the 
proceedings  in  which  it  was  rendered. — Kerch- 
ner  V.  B'razier  (Ga.)  851. 

A  certificate  to  the  record  of  probate  proceed- 
ings held  to  refer  to  the  examination  ot  wit- 


stance  of  the  examination  of  witnesses,  h*td 
immaterial.— Roscoe  v.  John  L.  Roper  Lumber 

Co.  (N.  C.)  380. 

A  will  is  inoperative  and  inadmusible  in  eri- 
dence  unless  proved  in  a  probate  court,  and  ad- 
mitted to  record.— Orand  FounUin  of  L'nired 
Order  of  True  Reformeta  v.  Wilson  (Va.)  4& 

The  certificate  of  a  recorder  of  an  incorporat- 
ed town,  stating  facts  which  appear  on  the  rec- 
ords of  the  council,  and  not  certifying  copied 
from  such  records,  la  not  admiasilue. — Boe  v. 
Town  of  Philippi  (W.  Va,)  224. 

BoolcB  of  municipality  publidr  kept,  ud  an- 
thenticated  copies  therefrom,  held  adndssibitf 
evidence  of  the  facts  witnessed  th^vin. — Totru 
of  Parsons  v.  Miller  (W.  Va.)  1017. 

A  plat  shown  to  be  approximately  correct 
may  be  used  to  apply  the  evidence,  but  is  not 
evidence  of  itself. — King  v.  Jordan  (W.  Ya-i 
ltl2'.>. 

{  8.    Parol  or  eztrinsio  ovidesM*  aCeet- 
Inc  writings. 

Though  note  appears  to  have  been  for  a 

particular  consideration,  parol  evidence  is  ad- 
missible to  show  diCFerent  coonderation. — ^Borke 

V.  Xopier  (Ga.)  134. 

Parol  evidence  hdd  admissible  to  show  that 
a  note  sued  on  was  deposited  as  collateral,  and 
that  with  it  were  also  deposited  certain  rent 
notes  to  secure  the  collateral,  and  that  from 
the  rent  notes  enough  had  been  receired  lo 
discharee  the  collateral  note.— O.  Ober  &  Sons 
Co.  V.  Drane  (Ga.)  871. 

Parol  evidence  httd  admissible  to  show  rir- 
cumstances  surrounding  the  execution  of  a  note, 
to  determine  whether  the  transaction  In  wliich 
it  was  given  was  a  cover  for  usury. — Dwelle  v. 

Blackwood  (Ga.)  5^. 

An  acknowledgment  fn  a  policy  of  life  in- 
surance of  the  receipt  of  the  premium  canno: 
be  contradicted  by  t>arol  to  invalidate  the  con- 
tract, in  the  absence  of  fraud.— Kendriek  v. 
Mutual  Ben.  Life  Ins.  Co.  (X.  C.)  728. 

It  cannot  be  shown  by  parol  that  a  contract 
was  different  from  its  written  portion,  except 
in  a  auit  to  rescind.— ^loan  t.  Pelier  (S.  C.» 
431. 

A  receipt,  in  so  far  aa  it  Is  an  admission  of 
the  payment  of  money,  may  be  contradicted  bf 
parol  evidence  of  fraiul  or  mistake.— Ca^w^a  v. 
Improvement.  Loan  &  Building  Ass'n  (W.  Va.i 

269. 

S  9.    Opinion  erldenoe. 

The  speed  of  a  passing  train  is  not  a  questioa 
of  science.- McVey  v.  Ghesapeske  &  O.  By.  Co. 
(W.  Va.)  1012. 

EXAMINATION. 

Of  witnesses  in  general,  see  **^nfneBses,"  |  3. 

EXCEPTIONS,  BILL  OF. 

Xeceasity  for  purpose  of  review,  see  Appeal  and 

Error/'  Si  3-6,  9. 

I  1.    Settlement,  aisninc,  and  flllnc. 

A  bill  of  exceptitms  must  be  signed  b?  the 
judge.— Adkins  t.  Globe  Fire  Ins.  Co.  iW.  Vs.) 

194. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  Uquon,  see 
"Intoxicating  Liquors." 
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EXCUSABLE  HOMICIDE. 

>  "Homicide,"  8  2. 

EXECUTION. 

•  "Attachment." 
emptloos,  see  "BxemptioDs." 

I.    Olalms  by  tUrd  p«rtie>. 

Vbere  a  widow  claimed  property  seized  on  ex- 
tion  aKSinst  the  estate,  Md,  that  tax  fi.  fas. 
I  the  return  of  appraisers  on  the  estate  includ- 
the  priji)prty  were  not  admissible  against  her. 
V'hite  T.  Interstate  Building  &  Loan  Ass'n 
1.)  2t>. 

'ailure  to  file  claim  will  DOt  preTent  true  own- 
from  aBsertins  title  against  purchaser  at 
-riff's  Bale.— McLennftii  T.  Graham  (Ga.)  118. 

>n  motion  of  mortgagee  for  rule  for  ftinds  in 
ids  of  sheriff  from  sale  made  under  mortgage 
fa.  and  by  another  for  the  same  funds  ob  ex- 
tion  on  foreclosure  of  laborer's  Uen,  Aeld  er- 
to  dismiss  mortgagee's  petition,  and  direct 
t  the  money  be  paid  on  the  laborer's  lien, 
ere  petition  denied  the  existence  of  such  lien. 
*aris  T.  Citizens'  Banking  Co.  (Ga.)  141;  Cit- 
is'  Banking  Co.  T.  Paris,  Id. 

'resumption  arising  on  showing  the  land  in 
Bt'ssion  of  defendant  at  time  of  levy  id  not 
utted  by  introduction  of  deed  to  claimant 
wing  stranger  to  have  been  in  possession. — 
meiits  v.  Stubba  (Ga.)  581. 

V'here,  at  time  of  levy  on  land,  defendant  in 
cution  IB  in  possession,  a  prima  facie  case 

title  in  defenoant  is  made,  authorising  ver- 

t  subjecting  property  to  sale,  in  absence 
contrary  proof  by  claimant.— Clements  t. 

ibbs  (Ga.)  684. 

*n  rule  aRainst  sheriff  to  distribute  funds  from 
;  of  personal  property,  intervener,  alleging 
)rity,  aud  averrmg  that  movant  had  no  fien, 
the  burden  of  showing  the  facts  alleged  in 
interrention. — Moore  t.  Brown,  Bradlmry  & 
:lett  Farnitore  Co.  (Oa.)  836. 

lECUTORS  AND  ADMINISTRATORS. 

•  "Descent  and  Distribution." 

ect  of  administration  on  limitation,  we  'Idm- 
:ation  of  Actions,"  i  2. 

OalletttloB  amd  mwUKMlimt  9t  eB~ 

tate. 

.dministrator  de  bonis  non  with  wilt  annexed 
^  under  the  will,  to  hare  power  to  bind  the 
ite  by  contract  for  necoraary  sappiies  for 
rivating  lands  of  estate.— Brannon  t.  G.  Ober 

ions  Co.  (Ga.)  IC. 

.□  executor  failing  to  pay  a  note  due  from 
■self  personally  held  not  guilty  of  fraudulent 
application  of  funds.— Galbreth  t.  Smith  (N. 

t,   AllowaBMS  to  simlvlMC  vU**  Itns- 
Iwnd)  or  ohUdren. 

Chere  a  caveat  is  filed  by  an  administrator  on 
ition  of  widow  for  an  allowance  for  herself 
children,  and  objection  is  made  only  as  to 
I  ftet  apart  for  widow,  on  aK»eal  to  the  su- 
ior  court,  where  the  widow  settles  with  the 
Qiiiistrntor,  the  caveat  cannot  be  amended  so 
to  bring  in  issue  of  allowance  to  the  chil- 
n.— Jacobson  v.  Jacobson  (Ga.)  877. 

^bere  a  widow  ia  allowed  money  the  collec- 
1  of  which  must  exhaust  the  entire  assets, 
ther  sbe  nor  lier  children,  as  heizs,  can  re- 
er  anything  from  the  administrator.— Josey 

Gordon  (Ga.)  951. 

t.    Allowanoe  and  payment  of  olalms. 

.a  attorney's  claim  against  the  administra- 
on  his  personal  contract,  for  assisting  him 


in  his  dntleB,  connot  be  enforced  against  an  in- 
testate's estate.— Lindsay  v.  Darden  (N.  a)  678. 

i  4.    Bistrilration  of  estata. 

Private  sale  of  land  by  executor,  under  pow- 
ers in  will,  in  good  faith,  to  pay  taxes  and  for 
distribution  o<  realty,  hdd  to  convey  the  land 
discharged  of  prior  judgment  lien  against  resid- 
uary legatees,  no  levy  having  been  made  before 
sale.— Penn  v.  Mntual  Cotton-Oil  Co.  (Go.)  17. 

A  court  of  equity  can  interfere  with  an  execu- 
tor's improper  exercise  of  a  limited  power. — 
Ashley  v.  Holmao  (S.  C.)  902. 

{  S.    Sales  and  oonTeyaBOOS  wdor  order 
of  oonrt. 

An  instruction  to  find  in  the  affirmative  on 
an  Issne  whether  an  intestate  was  seised  and 
possessed  of  land  ketd  proper. — Stranghan  t. 
Tysor  (X.  C.)  657. 

8  6.  Actions. 

Action  against  administrator  de  bonis  non  on 
note  given  by  him  for  supplies  furnished  hdd 
not  demurrable  on  ground  that  administrator 
could  not  bind  estate  by  the  note. — Brannon  v. 
G.  Ober  &  Sons  Co.  (Ga.)  18. 

Estate  of  testator  held  not  liable  for  torts  of 
executor.— Anderson  v.  Foster  (Ga.)  378. 

Where  money  belonging  to  another  In  the 
hands  of  an  executor  was  misapplied  in  part 

Ftayment  of  a  judgment  against  himself  as  an 
ndividual,  and  another,  as  executor  of  an  es- 
tate which  owned  the  judgment,  received  the 
money  knowing  of  its  misappropriation,  it  does 
not  render  such  executor  liable  In  his  repre- 
sentative  capacity.— Anderson  t.  Foster  (Ga.) 
373. 

Administrator  may  sue  one  not  an  heir,  to  re- 
cover land  of  the  estate,  without  i^owing  neces- 
sity to  administer  it  to  pay  debts. — (ireen  v. 
Grant  (Ga.)  846. 

An  administrator  may  sue  the  widow  and 
children  to  reach  property  fraadulently  con- 
veyed to  them  by  tne  intestate.- Webb  t.  At- 
kinson (N.  C.)  737. 

Complaint  by  administrator  appointed  six 
days  before  action  is  bronght  need  not  allege 
that  he  Is  BtlU  qnalifled  to  act  as  such.— Nohr- 
den  T.  Northeastern  R.  Co.  (S.  0.)  624. 

A  purchase  of  an  estate  subject  to  assess- 
ment under  a  will  should  be  made  a  party  to  an 

action  by  executor  to  enforce  such  an  assess- 
ment.—Ashley  V.  Holman  (S.  C.)  992. 

Plea  to  the  merits  admits  right  of  plaintiff  to 
sne  as  administrator.— McDonald  r.  Cole  (W. 

Va.)  1033. 

Where  one  sues  as  administrator,  there  need 
be  no  proof  of  appointment,  unless  plea  denies 
it.-McDonaId  v.  Cole  (W.  Va.)  1083. 

S  7.    Aoeonntlns  and  settlement. 

Kefusal  to  relieve  an  executor  from  forfei- 
ture of  commissions  because  of  failure  to  make 
returns  hdd  proper. — Davidson  v.  Story  (Ga.) 
867;  Story  v.  Davidson,  Id. 

Evidence  hdd  to  show  that  executor  was  not 
entitled  to  credit  for  professional  services  ren- 
dered the  estate.— Davidson  t.  Story  <Ga.)  8(17; 
Story  T.  Davidson,  Id. 

EXEMPLIFICATIONS. 

As  evidence,  see  "Evidence,"  §  7. 

EXEMPTIONS. 

See  "Homestead." 

i  1.   Proteotlon    and    onforoement  of 
rights. 

The  chattel  exemption  allowed  the  widow 
and  anrrlTinff  children  out  of  a  decedent's  es- 
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runcui-udunc. 
Of  mortgage,  see  "Mortgages,"  fi  4. 

FOREIGN  CORPORATIONS. 

See  "C(»voratIoiis,"  I  4. 

FOREIGN  JUDGMENTS. 

See  "Judgment,"  1 10. 

FORFEITURES. 


FALSE  PRETENSES. 

To  emetitnte  the  crime  of  obtaining  goods 
onder  false  prptooses,  there  must  bo-  a  false 
Btatemeot  as  to  an  existing  fact.— State  t. 
Whidbee  (N.  C.)  318. 

To  constitute  the  offense,  there  must  be  a  false 
r^resentation  oS  a  subsisting  fact*  brrach  of 
promise  being  insufficient— State  t.  Knott  (X. 
6.)  788. 

FEES. 

Of  particular  cUutea  qf  offUxn  or  other  penom. 
fee  "Witnesses,"  f  1. 


praisers  appointed  to  appraise  homestead  ia  m- 
sufficient,  as  they  must  i>e  filed. — Ex  parte  Ban- 
ser  (S.  O  022;  In  re  Chafee,  Id. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Bvidoice."  19. 
In  criminai  proaecntions,  see  "Criminal  Lawt** 
13. 

FACTORS. 

Keepers  of  a  tobacco  sales  room  who  sold  a 
consignment  held  the  agents  of  consignor.— 

White  V.  Boyd  (N.  G.)  495.  f„  nonpayment  of  tax,  aee  "Taxation.''  1 10. 

Keepers  of  a  tobacco  sales  room  who  sell  Of  dcTlses  or  bequests,  see  "Wills."  f  6l 
mortgaged  tobacco  as  agents  of  the  mortga- 1  Of  insurance,  see  "Insnranoe,"  H  10,  16. 

Kr,  without  the  mortgagee's  consent,  are  Ila- .  . 
i  in  conrersion.- White  t.  Boyd  (X.  C)  495.  FORGERY 

Bridence  Md  to  justify  Terdlct  of  gnOty- 
Shope  T.  State  (Ga.)  140. 

An  indictment  under  Pen.  Code.  {  243.  netd 
not  on  its  face  show  in  what  manner  it  was  is- 
tended  to  consummate  the  fxaud. — Shope  i. 
State  (Ga.)  140. 

A  forgery  which  can  be  used  to  defraud  u- 
other  kdd  indictable  under  Pm.  Code,  I  243- 
Shope  T.  State  (Ga.)  140. 

An  objection  to  en  indictment  chargini:  J' 
cDsed  with  forging  a  witness  pay  certitinitc 
heUl  untenable.— Sute  t.  Bullock  (S.  C.)  -O*. 

An  indictment  for  forging  a  witness  pt; 
certificate  held  sufficient— State  v.  Bullock 
C.)  424. 

2  Rev.  St  1893,  S  295,  Tteld  suffldently  broid 
to  cover  the  forgery  of  a  witness  par  certificate. 
—State  V.  Bullock  (S.  C.)  424. 

Where  an  accused  was  not  indicted  as  a 
clerk  or  for  forging  the  name  of  a  clerk.  tiK- 
indictment  Aeld  not  inralid  because  it  does  not 
allege  that  he  was  a  clerk.— State  BnUodt 
(S.  C.)  424. 

An  indictment  of  forgery  of  a  witness  laj 
certificate  held  not  iuTalid.— State  t.  Bolloci 
(S.  C.)  424.. 


FILING. 

Record  on  appeal  or  writ  oi  error,  see  "Appeal 
and  Error.*^  9. 

FINAL  JUDGMENT. 

A[^lability,  see  "Appeal  and  Brror,"  {  1. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Brror,*^  U  14-23. 

FINES. 

All  fines  imposed  by  the  county  court  for  vio- 
lution  of  laws  of  the  state  most  be  paid  over 
to  the  county  treasurer,  whether  the  conviction  is 
bad  on  an  accusation  in  such  court  or  an  in- 
dictment found  in  the  superior  court  and  trans- 
ferred to  the  county  court  for  trial. — Orerstreet 
T.  Rawllngs  (Ga.) 


FIRES. 


Caused^  operation  of  railroad,  see  "Railroads,' 


See  "Arson.'* 

sed 
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FIXTURES. 


Where  mortgaged  machinery  was  placed  in  a 
mortgaged  mill,  and  the  mill  would  not  be  dam- 
aged by  its  removal,  held,  that  the  mortgagee  of 
the  machinery  mucht  remove  It.— Hurxthat'a 
Ex'x  V.  Hnrithal's  Heirs  (W.  Va.)  237. 

FORCIBLE  ENTRY  AND  DETAINER. 

S  1.    CiTll  llabUltr. 

Where  a  warrant  to  eject  an  intruder  is  met 
by  tbe  prescribed  counter  affidavit,  the  bona 


FORMER  ADJUDICATION. 

See  "Judgment"  8  S. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  S  2. 

FORMS  OF  ACTION. 

See  "Action,"  |  2;  "BJeetment'* 

FRAUD. 

See  "False  Pretenses";   "Fraudnlmt  CwTcr* 
ances." 

In  particular  ticusea  of  conoei/anoevt  oontnictii 

or  (nnuaetiona. 
See  "Assignments  for  Benefit  of  Gredlton,"  i  L 

8  1.  AotlOBS. 

The  burden  of  proof  ia  on  him  wlio  aile|cc* 
fraud.— Board  at  Trustees  t.  Blair  (W.  \s.» 

203. 


FRAUDS,  STATUTE  OF. 


{ 1. 


Promises  to  answer  for  debt,  df 
fault,  or  mlsoavrlw*  of  axothar. 

Complaint  on  a  guaranty  Ada  good,  tbonpi  it 


9   2.    Asreements  not  to  be  p«rformad 
within  one  year. 

An  oral  cootract  between  two  carriera  to  Joint- 
ly maintain  gatea  and  a  flagman  at  a  croBsing 
of  their  respective  tracks  is  not  a  contract  not 
to  be  performed  within  a  year,  within  Code  188T, 
5  2840,  d.  7.— Richmond  Union  Pasa.  Ry.  Co.  v. 
Itichnisnd.  F.  &  P.  R.  Co.  (Va.)  787. 

The  atatute  of  fraada  held  not  to  apply  to  a 
parol  agreement  as  to  the  compensation  a  dep- 
uty sheriff  should  receive  for  services  not  to  be 
performed  within  a  year,  he  having  botmd  him- 
fielf  in  writing  to  perform  sach  services  faith- 
fully.—Davie  T.  Baker  (W.  Va.)  289. 

FRAUDULENT  CONVEYANCES. 

5  1*    Trftuafers  «nd  trmniaotioiii  Inralld. 

One  taking  a  deed  for  valuable  consideration 
iH-ld  not  affected  by  intent  to  defraud  on  the 
liart  of  the  grantor  unknown  to  grantee.— Braest 
T.  Merritt  (Ga.)  898. 

Volantary  deed  executed  by  grantor,  though 
solvent,  with  intent  to  delay  his  creditors,  had 
fraudulent,  whether  donee  knew  of  the  intent 
or  not.— Ernest  v.  Merritt  (Ga.)  898. 

The  law  raises  a  presumption  of  fraud  in  a 
conveyance  to  relath'es  without  consideration, 
by  one  greatly  embarrassed  by  debt. — Webb  v. 
Atkinson  (N.  C.)  737. 

Agreement  of  an  insolvent  grantee  to  re- 
move incumbrances  not  incurred  by  the  grantor 
is  not  a  consideration  for  the  conveyance. — 
Webb  V.  Atkinson  (N.  C)  737. 

Burden  AeI4  on  the  wife  to  show  that  she 
paid  for  property  with  her  own  means,  as 
against  the  husband's  creditors.— Murdoch  v. 
Baker  (W.  Va.)  1000. 

Complicity  of  a  purchaser  in  the  debtor's 
fraud  may  be  proved  by  circumstantial  evi- 
dence.—Murdoch  V.  Baker  (W.  Va.)  1009. 

A  conveyance  was  set  aside  as  to  a  purchas- 
er for  value  who  participated  in  the  fraud. — 
Murdoch  v.  Baker  (W.  Va.)  1009. 

A  purchaser  held  a  nartliHpant  In  the  fraud 
nf  the  debtor,  though  ne  did  not  intend  to  aid 
the  debtor.— Mnrdoch     Baker  (W.  Va.)  1009. 

§  2.    Klckts  and  llabllltlea  of  parties 
and  jpvrohasers. 

A  wife  receiving  a  conveyance  from  her  hus- 
band in  fraud  of  nis  creditors  heUt  a  trustee  for 
them.— Webb  v.  Atkinson  (X.  C.)  737. 

§  3t    Bamedlea  of  ondltors. 

A  charge  that  a  conveyance  was  fraudulent 
held  not  error.— Webb  v.  Atkinson  fN.  C.)  737. 

lusolrency  may  be  proved  by  general  repata- 
tion.— Webb  r.  Atkinson  (N.  C^  737. 

The  fact  that  a  mortgage  and  bill  of  sale  of 
the  same  property  to  the  same  creditor  were 
filed  on  the  same  day  does  not  establish  that 
the  bin  was  given  as  further  security.— Slingluff 
V.  HaU  (N.  G.)  739. 

A  grantor's  voluntary  deed  to  his  wife  and 

ROn  held  to  have  been  executed  without  inten- 
tion to  defraud  a  subsequent  creditor.— Gentry 
V.  Lanneau  (S.  C.)  523. 

There  must  be  proof  of  actual  fraud  to  inval- 
idate a  deed  as  to  subsequent  creditors. — Gen- 
try V.  Lanneau  (S.  C.)  523. 

It  cannot  be  conclusively  presumed  that,  be* 
cause  a  deed  was  without  consideration  and 
the  grantor  insolvent,  it  is  fraudulent  as  to  sub- 
sequent creditors  having  constructive  notice 
thereof. — Gentry  v.  Lanneau  (S.  C.)  523. 

-  Injunction  bond  payable  on  specified  contin- 
gency, given  before  a  deed  of  land  which  is  a 


GAMING. 

i  1.    Criminal  responsibility. 

Where  evidence  does  not  show  defendant 
guilty  of  playing  and  betting  for  money  or  oth- 
er valuable  things,  a  conviction  cannot  be  sus- 
tained.—Simmons  T.  SUte  (Ob.)  889^ 

GARNISHMENT, 

See  "Attachment." 

i  !•    Ratvre  and  (ronnds. 

The  existence  of  a  valid  judgment  against  a 
debtor  is  essential  to  support  a  judgment  in 
garnishment.- Phillips  v,  wait  (Ga.)  647. 

i  X>    Persons  and  property  snbjeot  to 
jKamlsliment. 

A  creditor. of  an  administrator  of  an  estate  In 
which  the  administrator  is  persoually  interested, 
where  the  debtor  to  insolvent,  may  garnishee 
such  Interest- Brown  t.  Wiley  (Ga.)  905. 

Where  a  debtor  is  personally  interested  in  an 
estate  of  which  he  is  administrntor,  in  garnish- 
ment the  debtor  as  an  individual  and  as  an  ad- 
ministrator are  to  be  trented  as  distinct  persons. 
—Brown  V,  WUey  (Ga.)  905. 

Unless  a  nonresident  garnishee  have  personalty 
of  the  debtor  with  him,  or  his  debt  u  payable 
in  the  state  where  garnished,  the  garnishment  is 
a  nullity.— Balk  v.  Hairis  (N.  a)  799. 

S  3.   Proooodlncs  to  smpport  or  onforce. 

The  supreme  court  directed  that  the  judg- 
ment, being  in  a  garnishment  case,  should  abide 
the  final  result  of  the  issue  over  the  judgment 
in  the  main  case.— Phillips  v.  Wait  (Ga.)  647. 

S  4.    Operation  and  effeot  of  Barnlsh- 
mmt,  Jndcment,  or  payment. 

Where  the  court  acciuires  no  jurisdiction  to 
render  judgment  againat  principal  defendant, 
garnishee  cannot  relieve  himself  of  liability  to 
defendant  by  paying  the  debt  into  court. — 
Southern  Ry.  Co.  v.  Newton  (Ga.)  658. 

Payment  of  a  void  judgment  by  default  agalmt 
a  garnishee's  creditor  in  a  foreign  jurisdiction 
win  not  protect  the  garnishee,  where  he  made 
DO  defense  or  took  no  steps  to  notify  the  cred- 
itor of  the  attachment  proceedings.— Stewart  v. 
Northern  Assor.  Co.  (W.  Va.)  218. 

GAS. 

Where  injury  caused  by  natural  gas  furnish- 
ed plaintiff  by  defendant  is  the  natural  conae- 
quence  of  negligence  of  defendant,  such  negli- 
gence is  the  proximate  cause  of  the  injury. — 
Barrickman  v.  Marion  Oil  Co.  (W.  Vo.)  327. 

Where  defendant  permits  Its  appliances  for 
-  f uruiE^ing  natural  gas  to  remain  for  an  unrea- 
sonable time  in  an  unsafe  condition,  it  is  liable 
for  injuries  proximately  caused  by  such  nefcli' 
gence. — Barnckman  v.  Marion  Oil  Co.  (W.  Vh.| 
327. 

On  trial  for  damases  caused  by  deatmction 
by  fire  by  negligently  permitting  too  great  a 
pressure  of  gas  furnished,  evidence  of  what 
pressure  the  gau^e  of  another  gas  company 
usually  indicated  is  inadmissible. — ^Barrickman 
V.  Marion  Oil  Co.  (W.  Va.)  327. 

Where  defendant,  furnishing  natural  gas, 
negligently  permits  a  greater  amount  of  pres- 
sure to  be  furnished  than  is  proper,  by  reason 
whereof  the  building  so  furnished  is  injured  by 
fire,  defendant  is  liable. — Barrickman  T.  Mari- 
on OU  Od.  (W.  Va.)  32T. 
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GIFTS. 

Charitable  sifts,  aee  "Charitiet.** ' 

GOOD  FAITH. 

Of  purchaser.  Ke  "BOh  and  Notei,*'  |  2. 

GRAND  JURY. 

See  "lodictment  and  Inionnatioit.** 

One  who  haa  been  bound  orer  to  aaperlor 

coart  for  trial  cnoDot.  after  indictment,  attack 
same  on  the  ground  that  the  grand  jurors  were 
dlBqualified  hj  relationahip.  —  Shope  t.  State 
<Ga.)  140. 

GRANTS. 

Of  public  landa,  aee  "Public  Landi.** 

GUARANTY. 

See  "Principal  and  Surety." 
ReqoIrementB  of  statute  of  frauda,  see  "Frauds. 
SUtnte  of »"  1 1- 

GUARDIAN  AND  WARD. 

S  1*    Appointment,    qnnllfloatlon,  and 
tenue  of  cnavolan. 

Where  a  new  guardian  is  not  legally  appoint- 
ed, he  has  no  pow«  to  dte  the  old  goaidian  to  a 
settlement  of  nia  accounts. — QUbert  r.  Stephena 

(Oa.)  849. 

A  new  guardian  cannot  be  lawfully  appointed 
until  revocation  of  the  former  guardian's  letters. 
-Gilbert  t.  Stephens  (Ga.)  849. 

i  2.    Onstody  and  eare  of  ward's  person 
and  oatate. 

Where  a  n^or,  by  permission  of  a  goardian, 
does  business  as  an  adult,  and  the  guardian  is 
discharged,  and  during  the  minority  of  the  ward 
contracts  with  him  as  to  such  business,  former 
relationship  does  not  invalidate  the  ctmtract^ — 
UUmer  TTFitsgetald  (Oa.)  869. 

8  S.  Actions. 

On  demurrer  to  a  complaint  alleging  that  the 
bond  sued  on  had  been  assigned  to  the  plaintiff 
as  guardian,  defendant  cnunot  object  that  the 
complaint  fails  to  allege  plaintiff's  appointment 
as  guardian. — Barnwell  t.  Marion  {&.  G.)  311i. 

Under  Code,  i  134,  a  guardian  who  is  as- 
signee of  a  bond  made  payable  to  a  certnin 
trustee  or  his  assigns  may  sue  on  It  without 
joiuing  his  wards. — Barowell  v.  Marion  (S.  C.) 
313. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  SI 

14r-23. 

HAWKERS  AND  PEDDLERS. 

One  who  delirers  an  article  already  sold,  and 
eollrrts  the  price,  or  who  sells  articles  without 
traveling  about,  is  not  a  'Vi'ddler  or  itinerant 
merchant." — City  of  Greensboro  r.  Williams 
(N.  G)  402. 

HEARING. 

In  probate  proceediiijrs.  see  "Wills,"  I  4. 
On  appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror:' H3.  » 


HIGHWAYS. 

AcHdf-nta  at  railroad  crosunga,  aee  "Baflmads.'* 

H  (^-12. 

I  1.   EataMlabaont,  alteration,  mmA  dis- 
oontlniuutee. 

A  way  used  as  a  neighborhood  road  for  40 
years,  and  not  mntiitnitKMl  at  public  pxpens<-. 
held  not  a  public  higbway  for  the  obstruction 
of  which  an  indictment  will  lie.— State  t.  Lo- 
cas  (X.  C.)  658. 

The  proceedings  of  county  commissioners  in 
laying  oat  a  highway  are  quasi  judicial,  ani 
hence  cannot  be  collaterally  attached  for  mere 
irregularities.— State  v.  Kendall  (S.  C.)  300. 

A  charge,  in  prosecution  for  obstmcting  high- 
way, that  it  must  be  "aubstantially"  the  same 
as  used  bv  the  poblic  for  2U  years,  instead  of 
*^recisely '  the  same,  held  harmless. — State  v. 
TYler  (S.  C.)  422. 

A  charge  held  not  faulty  as  failing  to  state 
that  a  highway  by  prescription  must  be  ac- 
quired by  "adverse"  user.— State  v.  Tyler  iS. 
C.)  422. 

i  2.    Hic^way  dlstrlets  and  oBewn. 

Failure  of  the  town  commissioners  to  keep 
streets  in  repair,  as  required  by  Code,  {  38>cl 
is  an  indictable  offense. — State  v.  Dixon  (X.  C.t 
961. 

An  Indictment  charging  town  commlssionent 
with  neglecting  to  keep  a  street  In  repair  Arid 
sufficient,  under  Code,  |  SHOS.— State  T.  l>ii<au 
(N.  C.)  061. 

I  3.   Ik^ulatton  and  naa  for  temval. 

An  indictment  held  to  sufficiently  chance  a 
public  offense  withiq  Code.  |  2065,  making  it 
a  miademeanor  to  wlUfullj-  obstruct  any  road 
leading  from  or  to  a  church. — State  t.  Lucas 
(N.  C.)  653. 

A  requested  charge^  la  actitHt  for  coIUalon  on 
highway,  held  properly  modified. — Crampton  v. 

Ivie  (N.  C.)  968. 

Evidence  In  action  for  collision  on  highway 
held  insufficient  to  justify  a  charge  baaed  there- 
on.—Crampton  V.  Ivie  (N,  C.)  9^. 

One  sued  for  injury  resulting  from  his  driv> 
ing  rapidly  alon;^  a  highwa;r  at  night  cannot 
confine  bis  liability  for  negligence  to  his  con- 
duct after  he  diacovered,  or  could  reasonably 
have  discovered,  the  dangCT. — Crampton  t.  Ivie 
(N.  C.)  968. 

Injury  received  by  one  imperiled  by  nf^li- 
gence  of  another  meeting  him  in  the  mad.  nc;- 
ing  as  a  prudent  man.  Arid  direct  consequeocv' 
of  other's  negligence,— Crampton  t.  Ivie  (N.  C.t 

968. 

A  highway  can  be  laid  out  by  the  consent  of 
the  landowner,  in  which  caae  there  is  do  need 
to  comply  with  statutory  requirements  by  com- 
missioners.—State  T.  KendaU  (S.  G.)  30a 

In  a  prosecution  for  obstructing  a  hij^way. 
the  opening  of  the  highway  to  the  public  can  he 
proved  by  any  competent  witness  having  knowl- 
edge of  the  fact.— State  t.  KendaU  (S.  C)  8U0. 

HOMESTEAD. 

See  "Exemptions." 

{  1.    Mature,  acquisition,  and  extent. 

One  not  the  head  of  a  family,  but  who  has  tbf 
care  and  support  of  independent  females,  is 
not  entitled  to  a  homestead,  under  Dv.  Code,  i 
'2Hm  et  seq.— Bennett  T,  Ttoft  Go.  ttt  Georgia 
iGa.)  625. 


<Oa.)  625. 

Right  of  wife  to  hare  homestead  set  apart 
is  based  on  hosbaud's  absolute  refnsal  so  to  do. 
— DbtIs  t.  Lnmpkin  (Ga.)  626. 

The  homestead  exemption  allowed  b?  Ber. 
St.  §  2129,  to  a  decedent's  widow  and  chUdren, 
includes  children  of  Hge,  liTing  apart  from  their 
parents  as  the  heada  of  famutea.— Ex  parte 
Worley  {S.  O.)  307. 

One  who  devotes  hla  entire  eaminas  and 
rents  from  rebl  estate  to  tiie  support  of  himself 
and  widowed  mother  is  the  head  of  a  family. 
—Scott  V.  Mosely  (S.  0.)  450. 

Under  Const,  art.  8,  S  28.  and  Act  March  9, 
1896  (22  St.  at  Large,  p.  190),  amending  Rev. 
St.  8  2126,  ield,  that  appraisers  properly  as- 
aigned  to  a  judgment  debtor  a  house  and  lot 
appraised  at  $5,000.  in  which  she  owned  a 
life  estate  only,  valued  at  $800,  where  she  was 
entitled  to  a  homestead  therein.— Bank  of 
Colombia  t.  Glbbes  (S.  C.)  690. 

§  S.    Transfer  or  laonmbraaoa. 

Under  Const,  art.  10.  S  8.  providing  that  no 
deed  by  the  owner  of  a  homestead  shall  be  valid 
without  the  wife's  sigoature,  such  a  conveyance 

Sases  no  interest.— Wittkowsky  v.  Gidney  (N. 
)  731. 

HOMICIDE. 

S  1.  Mnrder. 

Where  one  voluntarily  fires  a  loaded  ^atai  at 
another,  malice  will  be  presumed,  and  the  homi- 
cide will  not  be  reduced  to  involuntary  mau- 
slaughter,  though  intent  of  slayer  was  to 
wound,  and  not  to  kill.— Stovall  v.  State  (Ga.) 

ese. 

I  8.    Ezoasabla  or  Jvstlflable  honiolde. 

Where  an  occupant  of  a  house  kills  person  at- 
tempting to  enter  the  house  in  order  to  assault 
a  person  therein,  hdd,  the  killing  was  jnstifielile, 
though  the  aaaolt  or  personal  violence  intended 
was  less  than  a  felony.— Smith  v.  State  (Ga.) 

Evidence  hdd  not  to  render  portions  of  law  re- 
lating to  justifiable  homicide  contained  In  Pen. 
Code,  {  73,  applicable.— SmitA  v.  State  (Ga.) 
851. 

I  3.    Imdietanent  and  Information. 

It  is  not  necessary  to  allege  on  what  portion 
of  the  body  of  the  deceased  the  mortal  wound 
was  inflicted.— Bowens  t.  State  (Ga.)  660. 

Where  Indictment  charges  homicide  by  beat- 
ing deceased  with  a  piece  of  iron,  it  is  unneces- 
sary  to  set  forth  the  sice  of  the  same. — Bowens 
V.  State  (Ga.)  068. 

t  4.  Erldenee. 

Evidence  held  to  sustain  verdict  of  ffuilty. — 
Koark  V.  State  (Ga.)  125. 

Evidence  A«U  to  demand  a  verdict  of  guilty.— 
Battle  V.  State  (Ga.)  160. 

Evidence  hdd  to  sustain  verdict  of  gnilty  of 
murder.— Lewis  v.  State  (Ga.)  842;  Charlon  v. 
State  (Ga.)  347. 

Evidence  held  to  support  conviction  of  mur- 
der.—Stovall  V.  State  (Ga.)  586. 

Appellant  cannot  complain  of  error  fa  his  fa- 
vor.—Dill  V.  State  (Ga.)  CCO. 

Evidence  identifying  a  rock  as  the  one  with 
which  defendant  struck  deceased  held  sufficient 
to  authorize  the  introduction  of  the  rock.- Dill 
V.  State  (6a.)^660. 

Where  the  evidence  shows  deceased  conscious 
of  his  condition  at  the  time  he  made  dying  dec- 
larations, they  are  admissible  in  evidence.— 
Handy  t.  State  (Oa.)  605. 


ens  V.  State  (Ga.)  666. 

Evidence  held  to  warrant  verdict  of  gnilty  of 
murder.— Bowens  v.  State  (Ga.)  666. 

Evidence  held  to  exclude  subniissioQ  of  any 

iaeation  as  to  manslaughter  to  jury.- State  v. 
lucas  (N.  C.)  962. 

S  S.  Trial— Ooudnot  In  cenoraL 

Exclusion  of  a  witness  offered  by  defendant 
to  impeach  the  general  character  of  state's  wit- 
nesses who  testified  for  the  first  time  in  reply 
held  not  en  abuse  of  discretion.— State  v.  Summer 
(S.  C.)  771. 

S  6.   —  Qaastloas  for  inry. 

Where  killing  with  pistol  is  admitted,  and  no 
extenuating  circumstances  are  proved,  the  only 
Question  for  jury  Is  as  to  degree.— State  v.  Lu- 
cas (N.  a)  9^2. 

S  7.  —  Inatrnotions. 

Instruction  on  subject  of  volnntary  manslaugh- 
ter and  justifiable  homidde  httd  not  prejudicial 
to  defendanL— Boark  T.  State  (Ga.)  125. 

Evidence  reviewed,  and  htld  to  warrant  a 
diarge  on  the  subject  of  mutual  combat.— 
Roark  v.  State  (Ga.)  125. 

Where  accused  shot  at  K..  but  killed  M..  a 
charge  defining  voluntary  manslaughter  in  the 
terms  of  Pen.  CV>de,  H  64,  65,  Add  not  mislead- 
ing.—Charlon  T.  State  (Ga.)  347. 

Where  evidence  authorixes  either  a  convic- 
tion of  mnrder  or  the  acquittal  of  accused,  a 
verdict  finding  him  guilty  of  voluntary  man- 
slaoghter  will  be  set  aside. — Morgan  r.  State 
(Ga.)  854. 

A  charge  AeW  to  state  the  evidence  and  to  ex- 
plain the  law,  as  required  by  Code,  i  413. — State 
V.  Kale  (N.  C.)  892. 

An  instruction  not  to  find  defendant  guilty  of 
murder  in  tbe  first  degree,  if  his  commission 
of  the  homicide  was  a  rash  act  caused  by  his  be- 
ing intoxicated,  Is  erroneous.— State  v.  Kale  (N. 
C.)  802. 

InstrncUon  on  a  trial  for  murder  hdd  not  ob- 
jectionable as  precluding  the  jury  from  render- 
ing any  verdict  except-  for  murder  or  man- 
slaughter.- SUte  v.  Sdason  (S.  O.)  357. 

A  charge  on  a  trial  for  mnrder  that  malice 
is  implied  from  an  intentional  killing  without 
justification  or  excuse  is  not  subject  to  excep- 
tion.—State  V.  Mason  (S.  C.)  357. 

A  charge,  in  regard  to  manslaughter,  that 
"some  people  don't  cool,  and  some  don't  want  to 
cool,"  Md  not  prejudicial.— State  v.  Summer  (S. 
C.)  771. 

A  charge  that  If  there  Is  a  reasonaldy  safe 
way  to  escape,  one  ought  to  do  so,  rather  than 
take  life,  had  proper.— State  v.  Smumer  (S.  C.) 
771. 

A  charge  that  one  cannot  create  an  opportunity 
to  kill  another  under  circumstances  that  might 
appear  sadden  hdd  proper.— State  v.  Summer  (H. 
C.)  771, 

An  instruction  that  if  there  be  a  substantial 
conflict  as  to  whether  the  killing  was  done  iu 
Belf-defense.  and  evidence  preponderates  in  fa- 
vor of  self-defense,  or  is  equally  balanced,  the 
jury  ought  not  to  convict  of  murder  or  man- 
slaughter, is  properly  refused.— State  v.  Staley 
(W.  Va.)  198. 

;  8.   —  Verdiot. 

Verdict  of  mnrder  In  the  flret  degree  held 
properly  delivered  and  entered.— State  v.  Lucas 

(N.  C.)  902. 

A  verdict  of  guilty  of  volnntary  manslaughter 
held  suflicient  in  form.— State  v.  Staley  (W.  Va.) 


A  new  trial  because  of  newlr-diseorered  ert- 
deoce  that  witneMea  had  known  accaaed  for  a 

long  time,  and  believed  him  to  be  insane,  hdd 
properly  denied,  it  not  appearing  that  affiants 
were  experts,  and  the  facts  on  which  their  opin- 
ions were  based  not  being  shown.— Lewis  t. 
State  (Oa.)  342. 

A  new  trial  (or  newly-digcorered  eridehce  wag 
denied  for  laeic  of  diligence.— Dill  t.  SUte  (Ga.) 

6*S0. 

Where  defendant  has  been  found  guilty  of 
stabbing,  on  indictment  for  assault  with  intent 
to  kill,  omission  to  charge  on  TolnntaiT  man- 
slaughter held  not  ground  tor  new  trial.— Wil- 
liams T.  State  (Ga.)  660. 

{10.  Affpeml  mmd  error. 

Error  in  instruction  on  trial  for  assault  with 
intent  to  murder  Arid  not  prejudicial  when  the 
guilt  of  the  accused  was  thoroughly  establish- 
ed, and  there  was  nothing  to  authorize  any  in- 
ference that  there  was  not  an  intent  to  kill,  un- 
der circumstances  that  made  it  an  aggravated 
case.— Lanier  v.  State  (Ga.)  335. 

Overruling  continuance  for  want  of  time  to 
prepare  for  trial  and  for  public  excitement  hdd 
not  error  where  no  intricate  qnestions  of  law  or 
fact  appeared^  and  there  was  no  showing  as  to 
public  excitement— Charion  t.  State  (QaO  317. 

Error  in  admitting  a  statement  Of  deceased 
held  harmless,  where  accused  testified  to  the 
same  effect.— Dill  v.  State  (Ga.)  660. 

Where  the  jury  were  instructed  to  con^der  all 
of  the  evidence  in  determining  whether  a  homi- 
cide was  the  outgrowth  of  premeditation,  it  will 
be  ocesnmed  that  evidence  of  defendant's  intox- 
ication was  considered  by  the  jury.— State  T. 
Kale  (N.  G.)  892. 


HOUSEBREAKING. 

See  '^nrglary." 


HUSBAND  AND  WIFE. 

See  "Curtesy";  "DiTOrctf';  "Dower";  "Mar- 
riage." 

Bights  of  survivor,  see  ^'Descent  and  Distribn- 
tion,"  8  1;  "Encntors  and  Admlntstrators," 
§  2. 

}  1.    Mntul  rIclitB,  duties.  mmA  llalilU- 
tles. 

A  seller  entering  charges  on  his  books  against 
a  wife  for  goods  purchased  by  her  as  her  hus- 
band's agent  held  not  to  thereby  make  the  con- 
tract to  pay  for  the  goods  that  of  the  wife.— 
Sibley  T.  Gilmer  (N.  cT)  964. 

A  hnsband  may  Imnltedly  make  his  wife  his 
agent  to  buy  goods  oj  paying  for  what  she 
had  purchased  without  objection.— Sibley  t. 
Cihner  (N.  0.)  964. 

One  authorized  by  a  husband  to  sell  goods  to 
the  wife  h^ld  not  notified  of  their  separation  by 
the  fact  that  it  was  generally  known  in  the 
city  %vhere  the  husband  redded.~Sibley  t.  Gil- 
mer (N.  C.)  964. 

A  wife's  authority  to  purchase  goods  of  a  cer- 
tain person  as  her  husband's  agent  is  not  re- 
voked by  their  separation,  in  the  absence  of 
notice  to  such  person  of  the  sepaTBtion.— Sibley 
v.  Gilmer  (X.  C.)  964. 

In  contest  between  wife  and  creditors  of  her 
husband,  the  husband  is  presumed  to  be  the 
owner  of  everything  the  wife  has  during  cover- 
ture.—Hoge  V.  Turner  iVa.)  291. 


9  2.    Marriage  settlemeata. 

An  antenuptial  contract  Md  to  create  a  vest- 
ed remaind^,  after  death  of  hnaband.  in  hii 
heirs.- Harris  v.  Bussell  (N.  C)  96& 

{  3.    Wife's  separate  estate. 

Where  husbana  conveys  land  to  wife,  oa 
which  he  had  executed  a  mortgage,  and  the 
wife  borrows  money  to  pay  off  the  incninbrance. 
she  cannot  defeat  recovery  by  the  lender  oo 
ground  that  it  was  given  for  her  husbaBd't 
debt.— Taylor  v.  American  Freeh<rid  Land-Mort- 
gage Co.  (Ga.)  153. 

Under  Code,  8  1826,  a  married  woman  cflnnm. 
without  the  written  consent  of  lier  busbend. 
make  a  valid  contract  for  the  ereetiosi  of  a 
house  on  her  lands.— Weathers  t.  Borders  (N. 

C.)  881. 

Married  Women's  Act  18S7  (19  St.  at  Large, 
p.  819),  providing  that  conveyances  of  separatp 
estate  snail  express  intent,  held  to  apply  to 
mortgages  and  not  to  absolute  deeds.-— CazToli 
V.  Thomas  (S.  C.)  497. 

Deed  by  married  woman  held  to  conT^  her 
separate  estate,  tlu>ngh  no  such  intent  is  ex- 
pressed in  the  conveyance. — Carroll  t.  Tboaa* 

(S.  C.)  497. 

Deed  by  husband  to  trustee  for  benefit  of 
wife,  witQ  power  to  sell  or  exchange.  heM  t  • 
vest  in  her  an  equitable,  and  not  a  statnuiry. 
separate  estate.— Jones    Jones*  Ex*r  (Va.)  463. 

Where  debt  of  hnsband  was  secored  by  the 
property  of  the  husband  and  wife,  equity  will 
require  the  husband's  portion  to  be  exhanste>i 
before  selling  the  wife's  property.— Jtmes  v. 
Thorn  (W.  Va.)  178. 

Where  a  contract  charging  a  wife's  estate  ws< 
modified,  Aeld  that  it  was  duly  reootded,  though 
the  certificate  of  recordation  referred  to  it  a< 
of  the  date  of  the  modification.— Fonse  t.  GQ 
fiUan  (W.  Va.)  178. 

Where  deed  conveying  land  to  married  womac 
as  separate  estate  reserves  a  Hen,  the  fee  may  bt 
sold  tar  its  payment— Borbridge  T.  Sadler  (W. 
Va.)  1028. 

§  4.  Actions. 

The  defense  of  coverture  Is  not  waived  \v 
failure  to  plead  it.— Weathers  v.  Borders  (>. 
C.)  881. 

!  5.    Entioinc  ud  aUenatinc* 

To  make  a  parent  liable  for  inducing  his  mar- 
ried child  to  abandon  his  wife,  he  must  bav^ 
acted  malicionsly. — Brown  t.  Brown  (N.  Ci 
320. 

Malice  is  presumed  from  a  parent's  Indncinr 
his  married  child  to  abandon  his  wife  without 
proper  investigation,  or  through  dishonesty  or 
recklessness.— Brown  v.  Brown  (X.  G.)  320. 

A  parent's  willfully  inducing  his  married 
child  to  abandtm  his  spouse  is  not  necessarily 
malicious.— Brown  v.  Brown  (N.  C)  320. 


ILLEGITIMATE  CHILDREN. 

See  "Bastards.** 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitntional  Law,"  S  2. 

IMPEACHMENT. 

Of  witness,  bee  "Witnesses,"  i  4, 


INDEX. 
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INDEBTEDNESS. 

it  fraudolent  grantor,  aee  "Fraadal«it  Gonrey- 
ancea."  1 1. 

INDICTMENT  AND  INFORMATION. 

lee  '*Grand  Jury." 

For  parUeular  offenset, 
lee  "Homicide,"  8  3. 

1.  Formal  veavisltes  of  Ittdlotment. 

An  indictment  which  omits  the  words  "coq- 
rarr  to  the  laws  of  said  state,  the  Kood  will, 
>eace  and  digni^  thereof,"  as  jproTided  by 
Vn.  Ck>de,  S  929^  u  defective.— Hardin  t.  State 

Ga.}  365. 

Ad  iDdictment  should  not  be  quashed  for  con- 
luding  with  the  words  "against  the  peace  and 
ignity  of  the  same  state  aforesaid,"  instead 
f  the  wordB  "against  the  peace  and  dignity 
f  the  state,"  as  required  by  Const,  art.  5,  S 
1.— State  T.  Mason  (S.  C.)  857. 

2.  Joinder  of  partlea,  ofCeaaea.  aad 

ooiuita.  divU«it7t  Md  oloetloib 

TTolesa  the  offenses  charged  in  separate  connta 
f  an  indictment  accrue  from  different  transac- 
ions,  the  state  should  not  be  required  to  elect 
n  wliich  one  it  will  proceed.— State  v.  Sbep- 
ard  (S.  C)  146. 

A  motion  to  compel  the  state  to  elect  on 
rhich  one  of  several  connta  In  an  indictment  it 
rill  proceed  is  addressed  to  the  sonnd  discretion 
f  the  coDrt.— State  t.  Sheppard  (S.  G.)  146. 

3.  Motltm  to  qwah  or  dlamlaa,  and 

demunrer. 

Demurrer  is  not  proper  method  of  attaclting 
idictment  Cor  disqualification  of  jaror.— Cooper 
.  State  (Ga.)  23. 

A  motion  to  quash  an  indictment  because  three 
lisdemeanoTS  were  charged  in  separate  counts 
)  addressed  to  the  sound  discretion  of  the 
ourt.— State  v.  Sheppard  (S.  C.)  146. 

4.  Issues,  proof,  and  Tarlanoe. 

Where  indictment  charged  breaiting  depot  of 
be  C.  S.  "Railroad"  Company,  evidence  of  a 
reaking  of  depot  <^  C.  S.  "Railway"  Company 
.id  not  constitute  a  variance.— Davis  v.  State 
l^a.)  158. 

5.  Oonvlotlon  of  offense  inolnded  In 

oHarce. 

A  conviction  of  larceny  may  be  had  under  an 
idictmoit  for  robbery.— State  t.  Mcholson  (N. 
;.)  818. 

INDORSEMENT. 

>f  bill  of  ncbanse  or  promissory  note,  see 
"Bills  and  Notw/^i  2. 

INFANTS. 

lee  "Puent  and  CUM." 

INFORMATION. 

Irimloa]  aceiiaation»  ase  "Indictment  and  In- 
formatitHk'* 


lee 


INHERITANCE. 

'Descent  and  Distribution.'* 


INJUNCTION. 

lee  "Trade-Marks  and  Trade-Names.** 

1.    Nature  and  croands  In  general. 

Injunction  does  not  lie  to  restrain  the  cutting 
f  timber  by  a  solvent  peEson.-^harpe  t.  Loane 
N.  0.)  sia 


An  Injunction  restraining  defendant  from 
trespassing  is  not  authorized  in  a  special  pro- 
ceeding to  have  lands  processioned. — Wilson  v. 
AUeghany  Co.  (N.  G.)  326. 

In  an  action  to  remove  a  cloud,  it  is  error  to 
restrain  defendants  pendente  lite  from  ewcut- 
ing  conveyances  of  the  premises.— Puryear  v. 

Sanford  (X.  C.)  685. 

In  au  action  to  remove  a  cloud,  defendants 
will  not  be  restrained  pendente  lite  from  tres- 
passing, because  there  is  an  adequate  legal 
remedy.— Puryear  v.  Sanford  (N.  G.)  685. 

If  the  lease  of  a  railroad  provide  that  the 
lessee  shall  continue  ita  operation,  the  lessor 
may  restrain  the  lessee  from  abandoning  the 
road.— Southern  By.  Co.  v.  Franklin  &  P.  R. 
Co.  (Va.)  485. 

I  2.    Snbieota  of  protection  and  relief. 

Equity  will  not  restrain  seller  of  land  from  en- 
tering thereon  or  committing  other  acts  of  tres- 
pass, where  he  is  solvent,  and  the  injury  is 
reparabie  in  damages. — Putney  v.  Bright  (Ga.) 
107. 

Agent  of  insurance  association,  after  termina- 
tion of  agency,  will  not  be  enjoined  from  using 
legitimate  means  to  influence  policy  holders  to 
forfeit  their  policies,  and  transfer  their  insur- 
ance to  another  association,  where  no  viola- 
tion of  trust  is  shown.— Stein  v.  National  Life 
Ass'n  (Ga.)  615. 

A  trespass  will  not  be  restrained  unless  the  in- 
joiT  is  irreparable  or  the  trespasser  is  insolvent. 
— Wsters  V.  Lewis  (Ga.)  854. 

Where  a  trespass  is  repeated  and  defendant 
threatens  to  continue  it,  injunction  will  lie. — 
McCiellan  v.  Taylor  (S.  C.)  a27. 

A  partner  who  had  indorsed  a  partnership 
note  which  had  been  pledged  as  security  to  a 
bank  by  the  other  partner  for  his  individual  in- 
debtedness entitled  to  an  injunction  restrain- 
iag  the  action  against  him  on  the  note  until 
the  partnership  accounts  were  settled. — Commer- 
cial Bank  v.  Cabell  (Va.)  53. 

The  lessee  of  a  railroad  may  be  enjoined  from 
abandoning  its  operation  in  violation  of  the 
lease,  though  the  injunction  enforces  the  per- 
formance of  continuous  acts  involving  the  ex- 
ercise of  sicill  and  judgment. — Southern  Ry.  Co. 
V.  FrankUn  &  P.  R.  Co.  (Va.)  485. 

S  3.    Preliminary  and  Interloontory  in- 
innetlons. 

A  temporary  Injunction  should  not  be  dis- 
solved on  affidavits,  where  the  complaint  enti- 
tles plaintiff  to  the  relief  and  the  injury  may 
be  accomplished  before  fiual  hearing, — Cudd  v. 
Calvert  (S.  C.)  503. 

{  4.    Permanent  injnnotion  and  other 
reUef. 

On  ordering  the  lessee  of  a  railroad  to  con- 
tinue its  operation,  the  cause  should  not  be 
dismissed  from  the  doclcet,  but  stiould  be  re- 
tained for  further  necessary  orders. — South- 
ern Ry.  Co.  V.  Franklin  &  P.  B.  Co.  (Va.)  485. 

i  5.   Idabilities  on  bonds  or  vndeirtak- 
incs. 

One  of  several  Judgmrat  debtors  who  does 
not  apply  with  the  others  in  procuring  an  injunc- 
tion against  execution  should  not  be  chnrged 
with  damages  and  costs  on  dissolution  of  tlie 
injuDctioa.-^raham  v.  Citizens'  Nat  Bank  (W. 
Va.)  2^. 

IN  PAIS. 

Bstoppd,  see  "Estoppel,"  S  2. 

INSANE  PERSONS. 

i  1.  Onstodr  and  smpport. 

A  motion  in  an  sction  by  a  committee  of  a 
lunatic         not  subject  to  dlsmisaal^becanse. 

Digitized  by  LjOOg  l< 


ratified  by  the  hein  of  soeh  peraon.— Hotchkiii 
T.  Middlekaaf  (Va.)  86. 

A  deed  executed  bj  committee  of  lunatic  resid- 
ing in  New  York  by  order  of  a  New  Yorlt  court 
hdd  not  to  c<mT^  laDds  in  Virginia.— Uotchkisa 
T.  Middlekanf  (Va.)  86. 

INSOLVENCY. 

Sea  "Aadgnment*  for  Benefit  of  Oreditors.** 
Of  corporation,  see  "Corporationa^"  6  3. 
Of  fraudulent  grantor,  see  **Fraudulent  Convey- 
ances," 1 1. 

S  1.   Asilsnmest,    admlBlstratloa,  ud 
dlstrlbntloK  of  lauolTeut's  estate. 

Resident  creditors  of  an  insolvent  foreign 
bank,  for  which  a  receiver  was  appointed  in  a 
foreign  proceeding,  in  which  tbey  appeared, 
held  estopped  to  assert  a  preferred  claim  to 

Eroceeda  of  a  mortgage  on  which  the  receiver 
ad  obtained  judgment  in  South  Carolina, — 
Wilson  T.  Keels  (&  CD  702. 


INSTIJUCTIONS. 

In  civil  actions,  see  "New  Trial,"  |  1;  "Trial," 
H  6-11. 

In  criminal  prosecutimis,  see  "Criminal  Law,"  | 
9;  "Homiade."  I  7. 

INSURANCE 

SS  1,  2.  Ibsnrmnce  companies. 

A  receiver  of  a  foreign  insnritnce  company 
held  entitled  to  recover  assessments  properly 
levied  to  meet  obligations  while  defendant's 
policy  was  in  force.— Commonwealth  Mut.  Fire 
Ins.  Co.  v.  Edwards  (N.  C.)  404. 

I  3.    Iwwanee  acents  and  brokerB. 

Instructions  to  an  agent  of  a  life  insurance 
company  of  which  insured  had  no  knowledge 
are  not  binding  on  the  latter. — Kendrick  v.  Mu- 
tual Bon.  Life  Ins.  Co.  (N.  C.)  72a 

Statement  by  an  agent  that  defendant  woald 
not  have  trouble  in  getting  the  surrender  value 
of  a  policy  hdd  no  defense  to  a  note  given  on  the 
strength  of  such  statement. — Garber  v.  Breasee 
(Va.)  38. 

i  4.    Insurable  Interest. 

The  assignee  of  a  life  policy  having  no  insur- 
able interest  in  the  life  of  assured  beyond 
preminms  advanced  can  recover  thereon  only 
the  premiums.— New  Ytak  Life  Ins.  Co.  T. 
Davis  (Va.)  475. 

I  5.    Hw  oontraot  In  soneral. 

A  contract  held  to  contemplate  additional  in- 
surance whicli  should  cover  the  entire  interest 
of  insured.— Corporation  of  London  Assurance 
V.  Paterson  (Ga?)  650. 

Stipulations  in  a  memorandum  of  ■  contract 
for  additional  insurance  held  the  basis  of  a  new 
contract.— Corporation  of  London  AssuraDce  T. 

Paterson  (Ga.)  650. 

Under  Code,  8  3062,  and  Laws  1893.  c.  290, 
i  8,  an  insurance  policy  held  a  North  Carolina 
contract  and  void. — Commonwealth  Mat.  Fire 
Ins.  Co.  V.  Edwards  (N.  C.)  404. 

Under  Laws  1893,  c.  299,  |  6.  a  policy  pro- 
vidioff  for  assessments  is  not  void.— Common- 
wealth Mut  Fire  Ins.  Co.  v.  Edwards  (N.  C.) 
404. 

Where  a  policy  is  reasonably  susceptible  of 
two.  eoDBtractions.  the  one  most  favorable  to 
inanred  will  be  adopted.— Kendrick  T<  Mntua) 
Ben.  Lite  Iiu.  Go.  (N.  CO  728. 


lOFK  uie  ina.  kjo,        u.)  tM. 

Code,  i  3262,  providing  that  no  coDditioD  of 
a  policy  shall  be  operative  nnless  in  writing  or 
in  type  of  a  certain  sise,  htid  to  applT  to  an 
application.— Burruss  t.  National  Life  Ass'n 

(Va.)  48. 

Evidence  held  not  to  abow  that  a  life  policy 
was  void  at  its  inc^tion  for  fraud.— New  York 
Life  Ins.  Co.  v.  Davis  (Va.)  476. 

I  6.   Preasinma,  dnea,  and  a—eeaiemta. 

Payment  of  premium  on  a  delivered  policy  of 
life  insurance  a  few  hours  before  the  death  of 
insured,  who  was  then  Tery  111,  MM  a  ooinpB- 
ance  with  a  condition  that  the  first  premiam 
must  be  paid  during  the  lifetime  of  insnivd. 
— Kendri<^  T.  Mutual  Ben.  Life  Ina.  Co.  iN. 
C.)  728. 

The  time  of  mailing  a  check  in  payment  of  a 
premium  held  the  time  of  payment. — ^Kendrick 
V.  Mutual  Ben.  Life  Ins.  Co.  (N.  a)  72& 

I  T.   Aaaljnunent  m  atbor  tmaafer  of 
p«no7'. 

To  transfer  legal  title  to  policy,  the  aasigs- 
ment  mnst  be  in  writing.— Natitnul  S4ie  Ina. 
Co.  V.  Grace  (Ga.)  100. 

g  8.    Oanoellatlon,  swrrender,  nbwnde*- 
ment,  or  reselsaion  of  poller* 

The  measure  of  recovery  for  wrongful  cancel- 
lation of  a  politTi  ftSBurea  electing  to  take  his 
money  back,  held  to  be  the  amount  of  preminms 
theretofore  paid  and  interest. — ^Bnmu  t.  liffr 
Ins.  Co.  of  Virginia  (N.  0.)  828. 

I  9.   ATvldanee  mt  poUey  for  »iagi— ■ 
•entativB,   frand,   or   fcr  assail  mt 

warranty  or  oondltlon* 

The  company  has  the  burden  of  proving  in 
defense  that,  at  the  time  the  policy  was  issued. 
Insured  did  not  own  the  property. — Morris  t. 
Imperial  Ins.  Go.  (Oa.)  BOO;  Imperial  Ins.  Co^ 
V.  Morris,  Id. 

Misrepresentations  of  inenred  Add  to  vitiate 
the  policy  as  to  the  benefidary,  tiiooKb  he  wss 
ignorant  thereof.  —  Bnmus  t.  Mational  lite 
Ass'n  (Va.)  49. 

An  agent  hdd  not  charged  with  knowledge  of 
the  faWtv  of  the  answers  in  an  application  for 
a  life  policy. — ^Bnrrass  t.  National  Life  Aas'n 
(Va.)  ^. 

1 10.  Torfeltnre  of  poUey  for  liiWM^  af 

promiaaory  warmxty,  eovoun^ 
or  oondltion  anbseqineml. 

An  absolute  covenant  of  warranty  is  Mnding. 
irrespective  of  Kood  faith.— Morris  t.  Impoial 
Ins.  Co.  (Ga.)  695;  Imperial  Ins.  Co.  t.  Morris* 
Id. 

Where  policy  covering  house  and  furniture 
stipulates  that  it  shall  tie  void  if  additional  in- 
surance is  obtained,  it  becomes  void  if  the  insot^ 
ed  obtains  another  potic?  inaurinx  the  fnmituze 
only.— PhtBnlx  Ins.  Co.  t.  OraylGa.)  948. 

A  forfeiture  does  not  make  policy  Jind  ifet> 
fiicto,  but  renders  it  voidable  at  option  of  in- 
Burer.- Kingman  v.  Lancashire  Ins.  Co.  (S.  O 

762. 

111.  Estoppel*   waives   wr  aai.uo»inta 

afleotinc  richt  im  vmA  or  tvr^ 
felt  polioy. 

Local  agent,  through  whom  insurance  was  ol>- 
tained,  held  not  to  have  power  to  waive  condi- 
tions of  policy,  the  failure  to  comply  with  whidk 
had  resulted  in  forfeiture  of  riant  of  action. — 
Graham  r.  Niagara  Fire  Ins.  Go.  (Ga.)  S79. 

Knowledge  of  the  axent  regudiug  insured's 
method  of  keeping  books  before  the  policy  was 
issued  hdd  not  a  waiver  at  the  lion-safe  dame. 


Btructions,  and  tbe  agent  gave  it  one,  held, 
that  the  company  could  not  claim  a  forfeiture 
because  insured  did  not  follow  the  other. — Ken- 
driek  t.  Mutual  Ben.  Ufe  Ins.  Co.  (N.  C.)  728. 

An  insurer  keld  not  bound  by  the  fraadulent 
fnlsificatioa  of  assured's  answers  by  agent. — 
Sprinkle  t.  Knights  Templar  &  MaBODB'  In- 
demnity Co.  (N.  C.)  734. 

An  adjastment  of  a  loss  held  not  a  waiver  of 
a  condition,  where  insured  bad  stipulated  that 
insurer  should  not  waive  any  rights  by  an  ad- 
justment.—Joye  T.  South  Carolina  Mut.  Ins. 
Co.  (S.  C)  446. 

A  promise  by  a  mataal  Insurance  company  to 
pay  a  loss  held  not  a  WHiver  of  a  right  to  de- 
clare a  forfeiture  for  nonpayment  of  assesa- 
ments.— Joye  v.  South  Carolina  Mut.  Ins.  Co. 
(S.  C.)  446. 

Waiver  of  forfeiture  does  not  require  separate 
ronsideratioD.— Kingman  t.  Lftncadilie  Ina.  Co. 
<S.  C.)  762. 

Insurer  can  waive  breacb  of  condition  far  Its 
acts  after  knowledge  thereof.— Kingman  t.  Lan- 
cashire Ins.  Co.  (S.  G.)  762. 

Insurer  hdd  estcqiped  to  deny  waiver  of  condi- 
tion by  conduct,  after  knowledge  of  breach,  put- 
ting inaared  to  expense  under  belief  that  insurer 
regards  poll*?  as  Talld.— Kingman  v.  I^ncashlre 
Ins.  Co.  (S.  C.)  762. 

S  IS.  Extant  of  loaa  and  lUbiUty  of  la> 
nirer— Marina  inanranoe. 

In  adjusting  the  liability  of  companies,  held. 
that  the  date  to  be  looked  to  in  determining 
whether  insurance  is  prior  is  that  on  which  the 
policy  was  issued. — Corporation  of  London  As- 
Rorance  v.  Paterson  (Ga.)  660. 

I  13.  Natioe  and  proof  of  Iom. 

Where  policy  provides  that  proof  of  loss  shall 
be  furnished  in  60  days,  and  the  loss  shall  be 
payable  in  60  days  thereafter,  furnishing  proofs 
IS  precedent  to  recovery  If  not  wnived.~AdklnB 
T.  Globe  Fire  Ins.  Co.  (W.  Va.)  IIM. 

1 14.  Adjwtmant  of  loaa. 

An  insurer  not  interested  in  an  adjustment  be- 
tween insured  and  a  subscfioent  insurer  cannot 

7iiestion  the  correctness  thereof.— Corporation  of 
<ondon  Assurance  v.  I^terson  (Ga.)  6G0. 

(15.  Aetlona  on  vollales. 

One  other  than  person  to  whom  policy  was  is- 
ened  cannot  maintain  action  thereon  in  his  own 
name  without  due  assignment  In  writing.— Na- 
tional Fire  Ins.  Co.  r.  Grace  (Ga.)  100. 

Stipulations  as  to  proof  of  loss,  and  action 
within  12  months,  held  conditions  precedent  to 
recovery  on  policy  in  suit, — (irabam  v.  Niagara 
Fire  Ins.  Co.  (Ga.)  57». 

Defenses  held  not  frivolous,  so  as  to  authorize 
an  assessment  of  damages  and  attorney's  fees 
against  the  company. — Morris  t.  Impenal  Ins. 
Co.  (Ga.)  S85;  Imperial  Ins.  Co.  v.  Morris,  Id. 

Testimony  of  an  expert  that  he  has  never  seen 
anything  like  insuretl's  books  held  inadmissible 
on  the  question  of  breach  of  the  irtm-safe 
clause.— Morris  v.  Imperial  Ins.  Co.  (Ga.)  505; 
Imperial  Ina.  Co.      Morris.  Id. 

Memorandum  of  an  expert  bookk^per  held 
inadmissible  as  evidence  on  a  question  of  breach 
of  the  iron-safe  clause. — Morris  v.  Imperial  Ins. 
Co.  (Ga.)  505;  Imperial  Ins.  Co.  v.  Morris,  Id. 

Testimony  ns  to  the  "usualness"  of  a  debtor 
keeping  no  books,  and  relying  on  a  creditor  to 
do  BO  for  him.  held  inadmissible  on  the  question 
of  breach  of  the  iron-safe  clause. — Morris  v.  Im- 
perial Ins.  Co.  (Ga.)  596;  Imperial  Ins.  Co.  t. 
Morris.  Id. 

S2  " 


\Kji&.)  uuu;  imperial  ms.  (jo.  v.  Aiorrig,  la. 

A  finding  that  the  health  of  insured  had 
changed  In  tbe  six  days  between  his  applica- 
tion and  the  delivery  of  the  policy  should  be 
set  aside,  where  the  evidence  as  to  his  health 
at  each  date  is  the  same.— Tem|de  t.  Massa- 
chusetts Ben.  Lite  Asa'n  (X.  C.)  S80. 

A  mortgagee  cannot  maintain  an  action  on 
a  policy  payable  to  himself  and  the  mortgagor, 
"as  their  interests  may  appear,"  without  mak- 
ing the  mortgagor  a  party.— Procter  v.  Georgia 
Home  Ins.  Co.  (N.  716. 

A  policy  of  life  insurance  is  presumed  to  have 
been  delivered  at  the  time  it  bears  date,  where, 
on  the  death  of  insured,  it  is  in  possession  of 
the  beneficiary.— Kendrick  v.  Mutual  Ben.  Life 
Ins.  Co.  (N.  C.)  728. 

Evidence  held  sufficient  to  go  to  the  jury  on 
question  of  waiver  of  defense  of  a*emOTal  of 
insured  goods  to  another  building.— Montgom- 
ery Delaware  Ins.  Co.  of  PhiladeliAfa  (8.  C.) 
723. 

A  charge  that.  If  the  minds  of  parties  did  not 
meet  as  to  location  of  pn^rty,  Its  location 
was  immaterial,  held  error.— Montgomery  t. 
Delaware  Ins.  Co.  of  Phihidelphia  (8.  G.)  723. 

Production  of  inventory  of  stock  taken  before 
issuance  of  policy  held  not  a  condition  precedent 
to  a  recovery  under  the  _policy. — Kingman  v. 
Lancashire  Ins.  Co.  (S.  C.)  762. 

Waiver  of  forfeiture  need  not  be  beaded  in  ac- 
tion to  recovtv  for  loss.- Kingman  v.  Lanca^ire 
Ins.  Co.  (8.  C.)  762. 

Instruction  in  action  on  policy  hdd  defective 
In  assuming  that  plaintiff  had  failed  to  perform 
the  warranties  under  the  iron-safe  clause. — 
Kingman  v.  I.*npnKhire  Ins,  Co.  (S.  C.)  762. 

1 16.  Mutnal  baneflt  Inanraneo. 

In  action  on  benefit  certificate,  minutes  of  an- 
other association,  to  which  deceased  had  applied, 
held  inadmissible  against  plaintiff,  it  not  being 
shown  tfaat  deceased  had  anything  to  do  with 
the  entry.— Supreme  Conclave  Knights  of  Da- 
mon  v.  O'Connell  (Ga.)  946;  O'Coonell  t.  Su- 
preme Condare  Knights  of  Damon,  Id. 

Admissions  by  holder  of  benefit  certificate 
made  before  it  was  issued,  and  affecting  its 
validity,  held  admissible  ngninat  the  beneficiaries. 
— Supreme  Conclave  Knights  of  Damon  y, 
O'Connell  (Ga.)  946;  O'Conneil  v.  Supreme 
Conclave  Knights  of  Damon,  Id. 

Where  benefit  insurance  provides  for  suspen- 
sion of  member  on  failure  to  pay  an  assessment 
that  the  collector  of  the  assoclutitm  has  entered 
on  defaulting  member's  account,  tbe  word  "sus- 
pended" iHd  not  an  affirmative  action,  conati- 
tuting  such  luapenslon.- Warwick  r.  Supreme 
Conclave  Knights  of  Damon  (Ga.)  951. 

Where  benefit  certificate  stipulates  that  In- 
sured will  comply  with  the  regulations  governing 
the  association,  nonpayment  of  an  assesdment 
will  not  ipso  facto  amount  to  a  forfeiture,  there 
being  no  law  of  the  association  expressly  so  pro- 
vi<iing.— Warwick  v.  Supreme  Conclave  Knights 
of  Damon  (Ga.)  951.  . 

Where  rules  of  benefit  assooiiition  indicate 
that  nonpayment  of  an  Hsspssment  will  forfeit 
the  policy,  there  must  bo  some  affirmative  act  hy 
the  association  declaring  such  forfeiture, — War- 
wick V.  Supreme  Conclave  Kni^ts  of  Damon 
(Ua.)  951. 

Beneficiary  may  recover  on  certificate,  though 

Sroceeds  thereof  were  used  to  pay  insured's 
octor's  bills,  and  for  a  tombstone.  —  Grand 
Fountain  of  United  Order  of  Tme  Reformers  v. 
Wilson  (Va.)  48. 

Payment  of  proceeds  of  membership  certifi- 
cate to  a  third  person  with  the  consent  of  fft- 


WilMQ  (VaJ  48. 

INTENT. 

FraodnleDt,  see  "Fraudulent  CoDTejaaceB,"  i  1. 

INTEREST. 

See  "iJsuiy." 

Pecunkay  tiiterett  in  pcsrticular  rubjects. 
IninraUe  interest,  see  "Insurance,"  {  4. 

INTERLOCUTORY  INJUNCTION, 

See  "Injunction,"  |  8. 

INTERLOCUTORY  JUDGMENT. 

Beriew  on  appeal  or  writ  of  error,  aee  "Amieal 
and  Error,''  ||  14-23. 

INTERROGATORIES. 

T»  Jury,  Ke'Ttial,"  112. 

INTOXICATING  LIQUORS. 

S  1.    Power  to  oontrol  tr«flie. 

The  town  of  Social  Circle  held  to  have  author- 
ity, under  general  welfare  clause  in  its  charter, 
to  prohibit  sale  of  liqnor  within  its  limits.— 
Brown  t.  Town  of  Sodal  Circle  (Ga.)  141. 

A  dty  council  held  to  hare  authority  under 
a  general  welfare  clause  to  pass  ordinance  pro- 
hibiting keepins  liquors  for  purposes  of  i]l«ral 
sale.— Papworth  t.  City  of  Fitzgerald  (Ga.) 
363. 

I  2.    Oriaiiaal  prosaontioiu. 

Evidence,  on  trial  for  illeKSl  sale,  offered  b; 
accnsed,  that  purchaser  paid  for  telegram  sent 
hj  accnsed  for  liquor,  Ma  relevant  on  the  ques- 
tion whether  accutied  was  agent  of  seller. — Sil- 
ver T.  State  (Ga.)  22. 

Evidence  M4  to  warrant  conviction  Cor  sell- 
liquors  on  Sunday.— Sknith  t.  State  (Ua.) 

On  Indictment  for  illegsl  aale,  the  state  may 
prove  such  sale  at  any  time  within  two  years 
before  finding  of  indioHDent.— Davis  v.  State 
tGa.)  130. 

Where  state  has  shown  more  than  one  trans- 
actton  touching  illegal  sale,  defendant  cannot 
prove  by  foreman  of  grand  jury  that  investiga- 
tion of  that  body  did  not  embrace  the  particular 
sale  relied  on  for  conviction.- Davis  t.  State 
(Ga.)  130. 

Manager  and  member  of  aocial  club  exercising 
general  superintendence  orer  the  bar  AeM  nub- 

{ect  to  conviction  for  keeping  open  tinpling 
louse  on  the  Sabbath  day. — Mohrman  t.  State 
(Ga.)  143. 

That  only  members  of  a  social  cftib  are  per- 
mitted In  its  rooms  will  not  take  such  organiza- 
tion out  of  the  statute  prohibiting  keeping  open 
tippling  house  on  the  Sabbath  day.— Mohrman 
T.  State  (Ga.)  143. 

Sale  and  drinking  of  liquors,  though  only  an 
incident  of  incorporation  of  a  Rocial  club,  held 
not  to  make  the  place  where  the  liquors  were 
sold  the  less  a  tippling  house,  within  the  mean- 
ing of  the  statute  forbidding  the  keeping  opi>n 
of  a  tippling  house  on  the  Sabbath  dny.— Mohr- 
man T.  State  (Ga.)  143. 

On  trial  for  illegal  sale  of  liquor  hdrl  error  to 
charge,  if  while  accused  was  taking  it  from 
the  barrel  he  was  prevented  by  an  officer,  and 


fiTidence  AeM  iDSUfflcient  to  anBtain  convic- 
tion for  illegal  sale  of  liquora.  —  Plemiiur  v. 

State  (Ga.)  338. 

A  city  council,  under  the  general  welfan* 
clause,  oaoiiot  prescribe,  as  penalty  for  viola- 
tion of  a  liquor  ordinance,  fine  and  ImprisiKi- 
ment— Papwortb  v.  City  of  PitzKerald  (Ga.. 

363. 

An  accusation  charging  an  illegal  sale  of  liq- 
uora, within  the  language  of  Pen.  Code,  S  -KU. 
is  sufficient,  without  negativing  an  exception  'a 
section  435,  providing  that  the  former  section 
shall  not  apply  to  an  incorporated  town  or  city. 
—Hicks  V.  State  (Ga.)  665. 

Act  March  6,  1896,  S  43  (22  St.  at  Large,  p. 
14S),  authorinng  an  indictment  for  Relling  intox- 
icating liquors  to  charge  sales  to  different  per- 
sons, naming  one  and  stating  the  others  to  tar 
unknown,  is  repugnant  to  Const.  1885.  mrt,  1. 
}  18.-State  V.  Jeffcoat  (S.  C.)  298. 

An  indictment  for  selling  intoxicating  liqaor- 
la  not  invalid  because.  In  addition  to  diargins 
a  comi^ete  offeuie,  it  diama  sales  to  diven  un- 
known persons.— State  v.  JettcMt  (S.  C.)  296u 

An  indictment  charging  illegal  sales  to  <vr- 
taia  persons  cannot  be  sustained  by  evidesce 
of  sales  to  O.,  not  named  in  the  indictment, 
though  the  dispensary  act  permits  indietmcnt 
for  sales  to  persons  unkuown. — State  v.  Ooock 
(S.  C.)  408. 

ISSUES. 

Presented  for  review  on  appeal,  see  "Appeal  and 
Error,"  i{  3-6. 


'Ciim- 


JEOPARDY. 

Former  jeopardy  bar  ta  prosecution, 

JOINDER. 

Of  offensM  in  Indictment,  aee  "Indictment  and 
Infohnation,"  8  2. 

JOINT  TENANCY. 

See  "Tenancy  iu  Oonunon." 

JUDGES. 

See  "Justices  of  the  Peace." 

S  1.   lUcbta,  powera,  dvtlea,  ud  HaUt 
Itlea. 

Where  presiding  officer  of  municipal  conct  ti- 
roneously  holds  ipven  ordinance  vafid.  he  i*  ni>t 
liable  in  damages  to  a  person  convicted  for  as 
offense  thereunder. — Calhoun  v.  Little  (Ga.)  S'li 

Where  judges  of  courts  of  general  jarisdiction 
are  exempt  from  liability  for  their  judicial  act?, 
offlcera  of  courts  of  limited  juriadiction  are  ex- 
empt.—Calhoun  V.  Little  (Ga.)  80. 

After  striking  an  answer  as  being  frivolous, 
on  a  motion  made  at  chambera  under  Oxle.  i 
288,  the  judge  cannot  render  a  judgmcni  b? 
default.— Badham  v.  Brabham  <S.  C.)  44-L 

8  2.   DlWBVsUfleAtlon  t«  aot. 

Disqoalification  of  ju^re  on  account  of  rrb- 
tionsmp  may  be  waived. — Shope  v.  State  (tidi 
140. 

It  la  improper  for  a  judge  to  try  an  indictmem 
signed  by  him  as  prosecntlnK  attorney. — Stair  ^■ 
0>ttreil  (W.  Va.)  162. 

If  the  judge  of  a  circuit  court  is  interestnl.  ■ 
drcntt  court  of  a  county  of  an  adjidmag  Hit  nit 
has  jurisdiction  to  eitjoia  a  jodguient  rmdetMl  ii 


JUDGMENT. 

DedrioDs  of  coarts  In  central,  see  "Courts,"  f  1. 
EnfwoemeDt  t^-  creditcws'  salt,  m»  "Credltonr 

Suit." 

Review,  see  "Appeal  and  Error." 
Sales  under  jaasment,  see  "Judicial  Sales." 
Validity  of  judgment  agalnat  county,  see  "Coun- 
ties,'^ I  2. 

In  particular  eivU  actions  or  prooeedlngt. 

See  "Garnishment,"  S  4. 
Decree  in  cqaity,  see  "E^juity,"  I  6. 
Kureclosure,  see  "Mortgascs,  *  (  5. 
Oa  aiipeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror.'*^ I  24. 

in  partteular  criminal  proteeuttont. 
See  "Criminal  Law,"  |  13. 

i  1.    By  ooafeasloiL. 

A  statement  in  the  confession  of  a  Jndxment 
on  a  note  that  It  was  given  for  "goods  sold  and 
delivered"  is  sufflcient.— Ex  parte  Graham  (S. 
C.)  67;  Plyler  v.  Robertson,  Id. 

A  confession  of  judgment  ia  not  void,  though 
not  entered  in  the  book  railed  "Confessions  of 
Judgment  before  Clerk,"  aa  required  by  Ser. 
St.J  783.— Kz  parte  Graham  (S.  C.)  67;  Plyler 
T.  Bobeitaon,  Id. 

I  2.   Br  defsvlt. 

A  judgment  will  not  be  vacated  because  plain- 
tiff verbally  agreed  to  dismiss  his  suit,  whereby 
defendant  failed  to  appear,  where  plaintiff  de- 
niea  the  agreement.— Mathewa  t.  Biahop  (Oa.) 
tI31. 

Or.  Code,  }  5069  et  seq.,  dealing  with  de- 
faults, does  not  apply  to  final  judgments.— 
Mathews  v.  Bishop  (Ga.)  63X. 

An  agreement  between  plaintiff  and  defend- 
ant, made  pendente  lite  and  not  brought  to 
the  notice  of  the  court  when  Judgment  was  en- 
tered, held  not  to  authorise  vacation  of  a  de- 
fault judgment  on  the  ground  of  excusable  neg- 
lect.—Le  Due  T.  Slocomb  {N.  O.)  726. 

The  party  aggrieved  must  move  to  vacate  a 
judgment  before  the  riehtH  of  innocent  third 
persons  have  intervened. — Le  Due  v.  Slocomb 
(N.  C.)  726. 

A  party  moving  to  set  aside  a  default  judg- 
ment must  show  prima  facie  that  he  has  a 
meritorious  defense.— Le  Due  t.  Slocomb  (N.  C.) 

726. 

One  sued  as  administrator  and  individually, 
who,  when  a  summons  is  shown  him,  says  he 
knows  all  about  It,  and  wallu  away  from  the 
officer,  and,  aupposlug  he  is  sued  only  as  ad- 
ministrator, takes  no  further  notice  of  the 
action,  cannot  have  a  default  set  aside.— Wil- 
liamson T.  Cocke  (S.  C.)  963. 

I  3.    On  trial  of  issnes. 

The  fact  that  defendants  are  entitled  to  judg- 
ment on  the  evidence  is  no  ground  for  a  judg- 
ment non  obstante  veredicto  in  their  favor. — 
Christian  T,  Yarborough  (N.  C.)  383. 

A  decree  in  a  creditors'  suit  disposing  of  the 
cause  on  the  merits  cannot  be  entered  in  vaca- 
tion without  consent  of  parties,  under  Code,  fi 
:M27,  as  amended  by  Act  Jan.  27,  1896.— Har- 
ris V.  Jonea  (Ya.)  455. 

Under  Code,  |  8211.  one  cannot  on  motion  ob- 
tain a  judgment  for  n  breach  of  contract  in  an 
notion  sounding  In  damages.— Wilson  t.  Daw- 
son (Va.)  461. 

f  4.    Amendmant,   ooneetioBt   and  r«- 
vlow  In  anmo  eonrt. 

A  modification  ot  a  judgment  during  the  term 
BO  a«  to  strike  out  parts  anthoriilng  an  issue 


8  S.    Openlnc  or  Taeatlna;. 

A  judgment  apparently  regular  and  legal,  aft- 
er time  for  excepting  has  expired,  can  be  set 
aside  only  by  proper  proceemng  in  the  court 
where  rendered.— IHxon  r.  Baxter  (Ga.)  24. 

A  decree  rendered  on  general  accouuting  will 
not  be  reopened  on  petition  unless  it  appeura 
that  plainlifl  tiad  no  knowledge  of  the  items  be- 
fore the  decree,  or  could  not  have  known  of 
^em       ordinary  diligence.  —  Gunn  t.  Byrom 

Where  defendant  in  a  pending  case  seelU'  to 
avoid  existing  judgment  on  the  ground  that  he 
was  not  duly  served,  and  there  is  an  entry  «f 
service,  he  must  traverse  the  return,  making  the 
officer  a  party.— Green  t.  Grant  (Qa.)  .846. 

9  6    EqnltabU  raUef. 

Equity  wilt  not  grant  a  new  trial  because  of 
prejudice  in  the  community.— Graham  t.  Cit- 
teens'  Nat.  Bank  (W.  Va.)  245. 

Chancery  will  not  enjoin  a  judgment  at  law 
and  grant  a  new  trial  merely  for  error  in  the 
law  court.— Graham  t.  Citixens*  Nat  Bank  (W. 

Va.)  245. 

I  7.    OoUatoMl  attack. 

A  judgment  void  on  its  face  may  b«  eotlateral- 
attacaed  In  any  court.— Dixon  t.  Baxter  (Ga.) 

A  judgment  reserving  from  sale  a  mill  on  cer- 
tain land  ordered  to  be  sold,  though  there  is 
nothing  to  warrant  the  reserTation,  cannot  be 
collaterally  attacked.— First  Nat.  Baak  v.  Hyer 

(W.  Va.)  1000. 

I  8.   Meramr  and  bar  of  mums  of  aetisB 
and  defenses. 

Dismissal  of  an  action  held  not  a  retraxit, 
precluding  a  subsequent  action.— Tate  t.  Bank 
of  State  of  New  York  (Va.)  476. 

3  9.    OonolBsWenoss  of  adjndioation. 

A  decree  is  conclnaiTe  on  all  questions  raised, 
or  which  could  have  been  raised.— H.  B.  Clafliu 
Co.  T.  De  Vaughn  (Ga.)  106. 

A  judgment  in  favor  of  certain  parties  hrli 
conclusive  against  the  rights  of  other  parties 
thereto,  though  it  did  not  eipre^sly  declare  that 
snch  other  parties  were  not  entitled  to  relief. — 
H.  R  Claflin  Co.  v.  De  Vaughn  (Ga.)  108. 

Where  married  woman  acquires  title  to  prop- 
erty from  her  husbaad,  nod  executes  mortgage 
thereon,  a  judgment  finding  property  subject  to 
execution  against  her  husband  where  tbe  ' mort- 
gagors are  not  parties  thereto  Md  not  ebndurive 
against  them.— Patapsco  Guano  Co.  t.  Hurst 
(Ga.)  136. 

Where,  in  defense  to  an  action'  as  aa  indi- 
vidual, defendant  files  an  answer  in  bis  char- 
acter of  administrator,  and  defends'  for  intes- 
tate's estate,  the  estate  is  concluded  by  the  judg- 
ment rendered.— Braswell  v.  Hicks  (Ga.)  861. 

A  judgment  holding  that  a  debt  on  which 

Eroceeding  was  founded  was  one  for  which  the 
omestean  was  liable  lield  conclusive  against 
t>eneficiarles  as  well  as  the  head  of  the  family. 
— Wegman  Piano  Co.  r.  Irvine  (Ga.)  898. 

A  judgment  rendered  against  the  head  of  a 

family,  subjecting  his  homentend  to  a  debt, 
held  binding  on  the  beneficiaries  of  the  home- 
stead, though  not  parties  to  the  action. — Weg- 
man Piano  Co.  v.  Irvine  (Ga.)  898. 

A  judgment  in  garnishment  against  an  ad- 
ministrator held  conclusive  on  nis  sureties. — 
Brown  t.  Wiley  (Ga.)  906. 

Where  debtor  is  interested  in  estate  of  which 
he  is  administrator,  a  judgment  against  him  aa 
an  individual  is  conclusive  in  garnishment 
against  him  as  admiaUtrator.- Brown  t.  Wiley 
(Ga.)  905. 


the  deed.-Wll]iinM)n  t.  Briim  (N.  O.)  96U. 

Where  party  entitled  to  benefit  of  decree  ai 
res  judicata  afterwards  mnkeg  admlBsion  of  rec- 
ord inconsiatent  therewith,  and  such  admisBion 
is  the  troth,  he  cannot  rely  on  such  decree  uf  res 

{adtcata. — Cmmli8h'»  Adm'r  t.  Sbennndeah  Val. 
t.  Go.  (W.  Va.)  234;  Fidelity  InsorSDCe,  Tmat 
&  Safe-D^iKM^t  Ca  t.  Same,  Id. 

1 10.  ForaisM  JwdcKMrts. 

A  court  of  anouer  state  has  no  power  to  ren- 
der a  judgment  on  a  contract  that  is  void  under 
the  statntes  of  the  Rtate  where  it  was  matle,  with- 
ont  acqnirinff  jariadlction  of  defendant's  per- 
aon.— Stewart  t.  Northern  Assnr.  Co.  (W.  Va.) 
218. 

110%.  AMicuunta. 

An'SKTeement  made  between  plaintiff  and  de- 
fendant pendente  lite  hfld  not  to  create  an  eq- 
uitT  Id  favor  of  defendant  against  a  default 
judgment  in  the  bands  of  apurchaner  without 
noUce.— I^e  Due  t.  Slocomb  (N.  C.)  72«. 

111.  SaapMudoBt  omf oroementi  and  re- 

TlTaL 

A  Judgment  purporting  to  revive  an  execution 
issued  on  a  judgment  sought  to  be  revived  is 
amendable,  so  aa  to  make  it  recite  that  the 
judgment  Itaelf  la  reTiTed.^Phiil^  t.  Wait 
(6a.)  647. 

Where  cop7  of  petition  to  revive  dormant  judg- 
ment, but  no  copy  of  scire  facias,  is  served  on 
defnidant,  bis  Itnowiedge  of  the  existence  of  the 
order  oT  teviral  MM  not  Inconsistent  with  igno- 
rance of  entry  by  tlie  sberilT  of  aerrlce  of  adre 
facias.— Phillips  v.  Wait  (Ga.)  842. 

An  order  that  a  levy  should  cootfnne  fn  force 
pending  an  injunction  renders  unnecessary  a 
revival  of  the  Judgment  on  the  dissolution  of 
the  injunction,  though  the  period  of  limitations 
h«a  elanaed.— Ez  parte  Graham  (8.  C.)  67;  Ply- 
ler  T.  Bobertson,  Id. 

An  order  giving  permisdon  to  issne  execution 
on  a  Judgment  revives  it.— Kx  parte  Graham 
<8.  C.)  ef;  Plyler  v.  Robertson,  Id. 

1 1ft.  Paymemt,  MtUfMtlaa,  iMvsw,  mmd 

Facts  htid  to  show  that  the  satisfaction  of  a 

iadgment  was  procured  by  frand^Bradshaw  t. 
trattoD  (Va.)  M. 

1 13.  Pleadlas  ud  •vid«M«  of  ivdc- 
ment  as  estoppel  or  defensa. 

A  decree  constituting  a  link  in  a  chain  of  ti- 
tle is  competent  evidence  thereof  against  all  the 
world.— Building,  IJght  &  Water  Co,  r.  Fray 
(VaO  6S. 

JUDICIAL  NOTICE. 

In  dvU  actions,  see  "ErideDce,*'  {  1. 


JUDICIAL  SALES. 

Where  purchaser's  bid  has  been  submitted  to 
and  accepted  by  the  court,  the  bidder  held  Ua- 
Ue,  on  uoncompletion,  for  the  difference  be- 
tween his  bid  and  the  amount  the  proi>erty 
brought  at  a  resale. — Smith  v.  Rot>eits  (Ga.) 
375. 

In  order  to  render  bidder  liable  for  noncom- 
idetion,  it  must  appear  that  the  same  property 
for  which  he  bid  was  resold. — Smith  r.  Rob- 
erts ((Ja.)  375. 

Whrre  the  purchaser  at  judicial  sale  gets  a 
good  title,  be  cannot  romplain  of  the  disposition 
of  the  proceeds.— Wilkinson  v.  Brinn  (N.  C.) 
966. 

Sale  of  lands  In  parcels  should  not  be  set 
aside  on  aa  upaet  bid  for  parts  thereof,  wliere 


should  not  be  permitted  to  file  an  npset  bid.— 
Moore  v.  Triplett  (Va.)  00. 

Whether  a  Judicial  sale  should  not  be  con- 
firmed because  of  an  advance  lud  of  10  per  cent, 
is  within  the  legal  discretion  of  the  court. — 
Moore  v.  Triplett  (Va.)  50. 

Where  a  mill  and  its  macbinerT  are  sobject 
to  separate  mortgages,  th^  shoald  be  offered 
for  sate  both  separately  and  together,  and  then 
sold  in  wUcherer  way  they  will  brine  the  lauer 
sum.— Hurxthars  Ez^x  t.  HorxOiara  Heirs  (W. 
Va.)  237. 

A  sale  under  a  decree  of  property  not  author- 
ized to  l>e  »old  paKiiCH  no  title.— First  Nat.  Bauk 
V.  Uyer  (W.  Va.)  1000. 

Purchaser  hii4l  to  know  contents  of  decree 
and  what  property  he  acqnires.~Pirst  Nat. 
Bank  t.  Hyer  (W.  Va.)  VWO. 

Where  decree  In  suit  to  sell  land  for  purchase 
money  provides  that  the  sale  shall  not  include  a 
sawmill,  the  sale  doea  not  pass  title  to  the  mill 
to  the  purchaaer.~Firat  Nat  Bank  t.  Hyer  (W. 
Va.)  IWO. 

JURISDICTION. 

Amnjot  in  controversy,  see  "Appeal  and  Knar," 

Effect  of  appearance,  see  "Appeaninoe.** 

Jurigdtctton  (ifpartleMlar  acUon*  or  prooasdfaigs. 
See  "Mandamus,"  |  2;  **PnhniItioii,"  |  2. 

SpeetalJttritdicaoiiM. 

Jostices'  conrts  in  civil  cases,  aee  "Jnstioea  of 

the  Peace,"  %  1. 
Particular  courts,  aee  "Courts.** 

JURY. 

See  "Grand  Jury." 

Disqualification  or  miMondact  ground  for  new 

trial,  see  "New  Trial."  |  1. 
Instructions  in  dvU  actkms.  see  "TriaL"  H  6-11. 
 in  criminal  proaecntioni,  see  "Criminal 

Law,"  i  9. 

Qnetrtlonu  for  jury  in  civil  actiMW,  aee  "Trial."*  {f 
8-5. 

Verdict  in  criminal  prosecutions^  see  **Grlmlnal 
Law,"  I  11. 

S  1.   Blcht  to  tvUl  hr  iW7- 

Denial  tnat  the  contract,  as  written,  waa  the 

?ne  entered  into,  Md  not  to  raise  an  eqnitablr 
Bsue,  to  be  tried  the  conrL— Sloan  t.  Peher 
(S.  C.)  431. 

JUSTICES  OF  THE  PEACE. 

S  1.   OivU  jMxiadtotiam  sad  utkoHtr- 

A  justice  held  to  have  Jnrisdiction  of  an  ac- 
tion by  a  mortgagee  to  recover  the  proceeds  of 
a  Rale  of  the  mortgaged  goods  by  the  mort- 
gagor, with  his  permlssioo. — Markfaam  t.  Mc- 
Cown  (N.  C.)  4M. 

Pacts  held  no  evidence  of  defendant's  equita- 
ble title  on  which  to  ditimiM  a  summary  pro- 
ceeding in  ejectment  in  juHtice  c«'urt.  on  the 
ground  that  a  question  of  title  wi  ■  involved.— 
McIJonald  v.  Ingram  (N.  C.)  077. 

To  give  a  Justice  Jurisdiction  of  an  action  to 
establish  a  lieu,  the  action  must  be  bmnght 
as  debt.— Weathcn  v.  Borden  <N.  C.)  SSI. 

S  X.   pMaedue  1m  oivil  omms. 

Where  the  Justice,  In  entering  up  Terdlct  on 
the  judgment  of  a  jnr^,  omits  rmme  of  security 
on  appeal  bond,  there  is  no  error  in  entering  op 
Judgment  nunc  pro  tunc  at  succeeding  term 
agalnat  defendant  and  security,  withoat  notice.— 
atewart  t.  HaU  (GaJ  14.  -A 
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IrregDlaritr  of  justice  Id  is^tuimr  ezecntion 
ithin  four  days  after  judgmeDt  may  be  taken 
iTaDtage  of  by  aflldarit  of  Ulenaiity.  onder 
i^.  Code,  I  4786.— Sheppard  t.  Robenon  (Ga.) 

A  jud^eut  of  a  justice  cannot  be  rollateral- 
attacked  for  clerical  odiInIoos.— Fishbarne 
Baldwin  (W.  Va.)  1007. 

Statement  in  justice's  docket  tbat  "defeud- 
it  not  appearing."  etc.,  is  a  aafflcient  compli* 
kce  witli  Code.  e.  •^>.  f  179.— flahbnrne  t. 
aldwin  (W.  Va.)  1007. 

Jvdinnent  of  justice,  plainly  intended  to  be 
;ainst  defendants  named  in  sninmons.  held  not 
valid  because  the  word  "defendant"  is  used 
stead  of  "defendants."— Flshburne  t.  Bald- 
in  (W.  Va.)  lOOT. 

3.    HeTiew  of  prooeodlnca* 

.TtidKiiicnt  of  justice  wliere  there  are  no  con- 
Hted  issues  may  be  reviewed  by  certiorari, 
ithout  appeal  to  jnry,  though  amount  claimed 
less  than  $50.— Grlmsley  t.  Alexander  ^Ua.) 

I. 

Certiorari  lies  to  a  justice  to  review  a  jndg- 
eiit.  where  there  are  no  contested  issues. — 
rimsley  t.  Alexander  (6a.)  24. 

Where  determination  depends  on  question  of 
w.  It  is  proper  to  render  a  judgment  disposing 
the  case.— O  rimsley  t.  Alexander  (Ga.)  24. 

■\Vhere  justice,  without  evidence  to  support 
e  findings,  decides  that  a  question  of  title 
realty  is  involved,  his  decision  is  a  question 
law.  and  review oble.—McHonnld  v.  Ingram 
r.  C.)  677. 

Return  of  magistrate,  showing  notice  of  ap- 
■a  I.  does  not  show  notice  on  respondent,  as  re- 
lireil  by  Code,  i  360.— Whetstone  t.  Liring- 
on  ^S.  C.)  661. 

JUSTIFICATION. 

r  homicide,  see  "Homicide.**  f  S. 

KNOWLEDGE. 

ctual  or  constructive  knowledge,  see  "Notice." 

LACHES. 

Sect  In  equity,  we  "Equity,"  |  2. 

LANDLORD  AND  TENANT. 

nilroad  leases,  aee  "Bailroada,"  {  5. 

1.  Or««tlon  and  ozlstcaoo  of  rolattow. 

A  contract  held  to  show  the  relation  of  land- 
rd  and  tenant,  and  not  of  employer  and  la- 
.rer.- Rakestraw  T.  Floyd  (S.  C.)  419. 

1%.  lAsdlovd*s  title  and  rereraion. 

Wnere  tenant  purchases  the  reversion,  he  is 
t  thereafter  estopped  from  denying  title  in 
ndlonL— Wade  v.  South  Penn  Oil  Co.  (W. 
».)  100. 

2.  Terma  fov  years. 

Where  farming  lands  are  rented  for  a  term 
years,  .Uje  tenants  to  keep  up  repairs.  Are 
id  provrjgntinl  eanses  excepted,  tne  whole 
nt  could  T>e  recovered,  notwithstanding  de- 
ruction  by  fire  of  gin  house. — Mayer  v.  More- 
ad  (Ga.)  .m 

Rtipulatioit  in  lease  tbnt  lessee  could  erect 
•tiae  on  the  premises,  to  be  removed  on  expira- 
>n  of  leane  or  sale  to  lessor,  held  not  suffl- 
?ntly  certain  to  support  an  action  against  the 
tmr  for  the  cost  of  the  house. — Anderson  v. 
virt  (Ga.)  542. 

VPhere  there  It  a  lease  for  years,  and  an  option 
purcbaK."an  election  to  purchase  and  a  ten* 


der  of  the  price  ends  the  lease.- Wade  r.  South 
Penn  OU  Co.  (W,  Va.)  168, 

The  taking  of  a  lease  during  the  term  of  an 
option  to  purchase  the  fee  will  not  surrender 
such  option.— Wade  v.  South  Penn  Oil  Co.  (W. 
Va.)  I(t9. 

Where  lessee  takes  a  new  lease  of  reversioner, 
for  a  longer  or  shorter  term  than  before.  It  is 
a  surrender  of  the  first  lease.— Wade  v.  South 
Penn  Oil  Co.  (W.  Va.)  169. 

i  3.    FroailMS,  and  eBioyaemi  muA  «ae 
thereof. 

Where  landlord  agrees  to  try  to  remove  nui- 
sance from  leased  premises,  action  for  dam- 
ages for  failure  to  use  snch  effort  will  not  lie 
nnless  petition  alleges  tbat  such  effort  would 
have  availed.— Anderson  v.  Swift  (Ga.)  542. 

In  action  for  damages  because  of  foul  matter 
washed  by  rain  from  defendant's  premises  onto 
those  of  plaintiff,  there  could  be  no  recovery  if 
such  matter  was  accumulated  by  defendant's 
tenants  on  premises  rented  from  plaintiff,  over 
which  he  had  no  control. — Etdgar  t.  Walker 
(Ga.)  582. 

S  4.    R«nt  and  adTameea. 

Hat  landlord  sued  out  distress  warrant  in 
his  own  name  for  use  of  another  no  reason 
for  diHmiHsing  the  warrant. — Joiner  v.  Single- 
tary  (Ga.)  90. 

f  B.   Re-entrj  and  reeorory  of  jwass- 
•l«n  by  landlonL 

One  holding  under  lease  from  grantor  in  se- 
curity deed  only  recorded  can  be  dispossessed 
in  a  summary  manner  to  place  in  possession 
purchaser  at  sale  under  a  judgment  in  a  suit 
on  the  debt  secured  by  such  deed.— 3itettlage  t. 
Mulherin  (Ga.)  MO. 

A  judgment  ejecting  a  tenant  is  ^oper, 
though  the  testimony  does  not  show  that  the 
landlord  went  on  the  premises  to  demand  pos- 
session, where  it  is  alleiced  that  demand  was 
made,  and  the  alUMiatiou  is  not  denied.— Kellar 
T.  Pagan  (S.  C.) 

A  landlord  may  proceed  to  eject  a  tenant 
of  "lands"  under  either  Rev.  St.  1893.  |  1937, 
vesting  jurisdiction  to  eject  a  tenant  of  "lands 
and  tenements"  in  two  magistrates,  or  under 
section  1^9,  vesting  a  single  magistrate  with 
Jurisdiction,  where  the  lease  is  of  "bouses  and 
tenements.''— Kellar  v.  Pagan  (S.  G.)  353. 


LANDS. 


See  "Public  Lands." 

URCENY. 

See  "Robbery." 

S  1.    Offenses,  and  rosponslMUty  tkaro- 

for. 

A  henhouse  hdd  a  house,  within  the  meaning 
of  the  Code  defining  larceny  from  the  house.- 
WillianM  T.  State  (Ga.)  120. 

i  S.  ProseentlM  and  pnnlaluMnt. 

A  sentence  of  more  than  a  year's  imprison- 
ment for  larceny  of  proi>erty  worth  less  than 
$20  held  error,  under  Code,  |  1187.  though  de- 
fendant admitted  a  former  conviction,  where 
the  Indictment  did  not  charge  a  former  convic- 
tion.—State  T.  Davidson  (N.  C.)  957. 


LAW  OF  THE  CASE. 

eal,  3ee  "Appea 

LEGACIES. 


Ded^n  on  appeal,  3ee  "Appeal  and  Brror,"  H 

14r-23. 


See  "WUIs." 
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LIBEL  AND  SLANDER. 

Liability  of  corporation  for  dtDdenmi  state- 
ments of  agent,  see  "Corporations,"  |  2. 

I  1.  AetloBS. 

An  innuendo  is  not  capable  of  proof. — Arga- 
bright  V.  Jones  (W.  Va.)  996. 

In  action  for  libel,  deCamatory  words  most 
refer  to  plaintiff,  and  an  innuendo  cannot  malte 
tlie  person  certsin  wbo  was  before  uncertain.— 
Argabright  t.  Jones  (W.  Va.)  905. 

An  ioDuendo  may  explain  a  meaning,  where 
there  la  precedent  matter  expressed  or  neces- 
sarily understood,  but  cannot  establish  a  new 
charge.— Argabilght  ▼.  Jones  (W.  Va.)  905. 

LICENSES. 

Injuries  to  Iteenaeai,  see  "Railroada,"  11  &-12. 

I  1.    T«r  •eewpatloms  mmd  psivUeces. 

It  will  not  be  presumed,  in  a  complaint  to 
recover  a  license  tax  paid  under  protest,  that 
it  was  not  gradual  as  required  the  constita- 
tion.— Florida  Gent.  &  P.  B.  Oo.  t.  Gtj  of 
Colnmbia  (8.  0.1  408. 

A  license  tax  is  not  a  tax  on  property,  and 
is  not  affected  by  statutory  provisions  for  as- 
certaining the  value  for  purpose  of  taxation. — 
Florida  Cent.  &  P.  B.  Co.  v.  aty  of  Colombia 
(S.  C.)  406. 

Act  1871,  I  8,-  empowering  dtles  to  license, 
aathorises  the  requiring  of  a  license  of  a  cor- 
poration doing  bnsiness  of  a  similar  character 
outside  of  the  city.— Florida  CenL  &  P.  R.  Go. 
V.  aty  of  Columbia  (S.  C.)  408. 

IS.    la  rcspeet  of  roal  proMrty. 

A  grant  of  the  use  of  a  wharf  site  and  a  right 
of  way  to  It  held  a  mere  license.— McGlellan  t. 
Taylor  (S.  C)  527. 

LIENS. 

ParUeular  clatata  €f  HmsL 

See  "Mechanics'  Liens." 

Vendor's  lien  on  goods  sdd,  see  "Sales,"  1  6. 
— jp^Mi  lands  solo,  see  "Vendor  and  Purchaser,'* 

A  teamster  Md  to  have  no  common-law  w 
statutory  lien  on  cross-ties  for  labcur  bestowed 
in  hauling  them.—Tedder  v.  \mmlngton  &  W. 
R.  Co.  (N.  O.)  714. 

LIFE  ESTATES. 

Se«  "CiirteRy**;  *^wer^;  **RenM!ndeza*' 

Where  shares  are  bequeathed  to  one  for  life, 
with  remainder  over,  and  life  tenant  dies  be- 
tween dividend  days,  the  dividend  declared  next 
after  his  death  belongB  to  those  who  ovrn  the 
stock  at  the  time  it  is  declared. — Mana  v.  An- 
derson (Qb.)  870. 

A  deed  of  feoffment  by  a  life  tenant  vrith  liv- 
ery of  seisin,  executed  after  act  of  1883  relating 
to  such  deeds,  is  goTerned  thereby. — People's 
T^an  &  Exchange  Bank  v.  Garlington  (S.  G.) 
613. 

A  purchase  of  the  reversion  in  fee  by  tenant 
for  years  ends  the  tenancy. — Wade  v.  South  Penn 
OU  Go.  IW.  Va.)  1«». 

An  injunction  inhibiting  life  tenant  from  cut- 
ting any  timber  from  land,  or  removing  the 
buildings  thereon,  or  injuring  the  same,  held 
to  Interfere  with  the  life  tenant's  enjoyment  of 
his  tenancy.— Greathottse  -  t.  Greathouse  (W. 
Va.)  004. 


LIMITATION  OF  ACTIONS. 

Laches,  see  "Equity,"  1 2. 

Recovery  of  dower,  see  **Dovrer,"  I  2. 

§  1.    >t«tstos  of  Umltatioa. 

Acts  1890.  c.  224,  requiring  actions  for  per- 
manent damages  to  real  property  to  be  Imiii^ 
within  five  years,  does  not  apply  to  action  pmd- 
ing  at  its  adoption,  or  brought  within  a  rea- 
sonable time  thereafter.— Ridley  t.  Seatioanl  ft 
R.  R.  Go.  (N.  C.)  325. 

An  action  for  damages  to  cropa  by  flooding 
lands  may  be  brought  within  three  years  after 
the  injury  occorred.- Ridley  v.  Seaboard  &  B. 

R.  Co.  (ff.  U)  826. 

An  action  for  permanent  damages  to  land 
through  the  negligent  construction  of  a  rail- 
road embankment  is  barred  only  by  20  yeaxs' 
continuous  use  of  the  road  with  the  landown- 
er's acquiescence.— Ridley  v.  SMboazd  &  R.  R. 
Co.  (N.  C.)  325. 

In  action  for  continuing  nuisance,  plaintiff 
can  only  recover  for  Its  continuation  any  time 
within  the  statute.— Oohen  v.  Bellenot  (Va.i 
455. 

To  be  a  written  contract  within  the  atatote 
fixing  time  for  suing  thereon,  resolation  of  direct- 
ors of  corporation  must  show  a  complete  oob- 
tract.— Newport  News,  H.  &  O.  P.  Developoient 
Co.  V.  Newport  News  St.  Ry.  Co.  (Va.)  780. 

limitations  now  run  a  gainst  the  state.— State 
V.  Sponaugle  (W.  Va.)  283. 

Money  deposited  with  a  person  to  be  paid  to 
a  third  itdd  a  legal  demand,  subject  to  the  stat- 
ute.—Burbridge  V.  Sadler  (W.  Va.)  1028. 

i  2.    Coapntatlon  of  period  of  Umlta- 

tlonu 

Action  by  widow  to  recover  for  wrongful  death 
of  husband  is  not  barred.  If  filed  within  two 
years  from  the  death,  though  more  than  two 
years  after  the  injury. — Glover  v.  Savannah,  F. 
&  W.  By.  Co.  (Fla.)  876;  Savannata,  F.  ft  W. 
By.  Co.  V.  Glover,  Id. 

Where  both  partners  died  before  dissolution, 
a  salt  on  a  demand  by  representative  of  one 
partner  against  representative  of  the  other,  ss 
to  firm  business,  was  in  time,  if  brought  with- 
in fonryears  after  death  ofjtartner  who  4Ued 
first.- Harris  v.  Mathews  (Ga.)  903. 

Limitaticm  of  action  for  injury  caused  1^  the 
diversion  of  a  water  course  by  digging  a  ditch 
held  to  begin  to  run  from  the  date  of  the  injury, 
and  not  from  duKing  of  the  ditdi.— Hoentt 
V.  Wilmington  &  W.  R.  Co.  (N.  a)  681. 

Loss  of  ability  of  a  creditor  to  sue  a  mnnidpal 

corporation  by  reason  of  the  repeal  of  its  charter 
suspends  the  operation  of  the  statute. — Broad- 
foot  V.  City  of  Fayetteville  (N.  C.)  804. 

Claim  of  heir  against  attorney  in  fact  ammint- 
ed  to  collect  ana  turn  over  bis  interest  in  the 
estate  AeU  barred  by  statute  of  limitations,  as 
there  was  no  trust.— Hasher's  Adm'x  v.  Hash- 
er's Adm'r  (Va.)  41. 

That  attorney  in  fact  collected  part  of  prin- 
dpal's  interest  In  an  estate  some  time  after  be 
had  collected  main  portion  does  not  remove  priu- 
cipsl's  claim  against  him  from  statnte  of  lim- 
itations, as  continuing  trust.— Hashe^a  Adm'x 
V.  Hasher's  Adm'r  (Va.)  41. 

Code,  I  2934,  authwi^g  new  action  withta 
one  year  from  abatement  of  an  action  seasonably 
commenced,  despite  the  bar  of  the  statnte  bi  tM 
meantime,  does  not  apply  to  suit  la  eqnitT.— 
Dawes  v.  New  York,  P.  ft  N.  R.  Co.  (Va.)  m 
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1079. 


mew  promise. 


I.  AeluMwXedcHevtt 
ud  part  pajBMti 

«tter  refemog  to  an  account  barred  by  limi- 
ions  n-ill  not,  unless  It  contains  a  promise  to 
■  or  acknowledgment  of  liability,  reiieve  tbe 
ount  from  the  h&t  of  the  statute.— Rudolph  t. 
lers  (Ga.)  599. 

ilaim  on  account  hdd  taken  out  of  the  statute 
agreement  for  adjuitment.  —  Staneell  t. 
rgwTD  <N.  a)  878. 

u    Pleadlnic,  erldeaoe.  amd  provinee 
of  eoart  amd  Jut* 

.  creditor,  though  he  may  be  injuriously  af- 
;ed  by  his  debtcw's  failure  to  set  up  the  stat- 
,  cannot  set  it  up  himself,  or  compel  his  debt- 

0  do  so.— Welton  t.  Boggs  (W.  Va.)  232. 

lea  of  the  statute  is  a  pernnnl  defense,  to 
made  to  the  party  against  whom  demand  is 
frted.— Welton  t.  Boggs  (W.  Va.)  232. 

LIQUOR  SELUNa 

"Intoxicating  Liquors." 

LIVE  STOCK. 

Tiage  of.  see  "CarrierB,"  t  2. 

iries  from  operation  of  raflroftda,  see  "RaO- 

«dB,"  8S  6-12. 

LOAN  COMPANIES. 

"BnildinK  and  Loan  AsKM^tions." 

LOGS  AND  LOGGING. 

n  instrument  hdd  not  to  convey  a  perpetual 
it  to  use  timber  on  described  land  as  long 
my  might  be  growing  thereon,  but  to  limit 
right  of  such  use  to  period  of  10  years. — 
:ter  v.  Mattox  (Gu.)  94;  Hattox  t.  Baxter, 

'  an  owner  of  land  grant  trees  growing  tbere- 
»  another  and  his  heirs,  with  liberty  to  cut 
carry  them  away  at  his  pleasure,  forever, 
grantee  acquires  an  estate  in  fee  in  the  trees, 

1  an  interest  in  the  soil  sufflciest  for  their 
jFth.— Baxter  v.  Mattox  (Ga.)  94;  Mattox 
Saxter,  Id. 

rhere  a  right  to  use  timber  on  separate  tracts 
granted  for  10  yean  from  tne  time  the 
itee  should  begin  cutting,  the  period  com- 
ced  to  run  as  to  all  the  tracts  from  the  time 
ing  was  commenced  on  one  of  them. — Bax- 
r.  Mattox  (Ga.)  94;  Mattox  v.  Baxter,  Id. 

LUNATICS. 


"Insane  PerBons." 

MANDAMUS. 

sdiction  in  mandamni  proceedings,  see 
Jourtfl,"  I  2. 

■nbieota  and  purposes  of  relief. 

andamus  to  compel  superintendents  of  elec- 
in  a  given  county  to  consolidate  the  vote 
le  county  must  be  directed  to  all  the  snper- 
ndents  who  participated  in  the  election.— 
D  V,  Tanner  (Ga.)  368. 

ader  Const,  art.  7.  S  7,  prohibiting  levy  of 
by  a  county  except  for  necessary  expenses, 
ication  for  mandamus  to  compel  levy  to 
a  Judgment  must  show  the  judgment  was 
-d  on  a  necessary  expense. — Bear  v.  Com- 
lionera  of  Brunswick  County  (N.  b.)  558. 

le  duty  of  a  street-railway  company  to  is- 
transfns  to  its  passeufiers  may  be  en- 
£d  by  mandamiiB,  the  legal  remedy  being  in- 


adequate.- Richmond  Railway  &  Electric  Co. 
V.  Brown  (Va.)  775. 

The  duty  of  a  street  railway  to  issue  trans- 
fers held  an  obligation  enjoined  by  law,  and  not 
merely  contractual,  and  hence  enforceable  by 
mandamus.— Richmond  Railway  &  Klectric  Co. 
V.  Brown  (Va.)  775. 

Mandamus  lies  to  compel  a  board  of  canvass- 
ers to  recount  the  baltots  between  competing 
candidates  on  the  demand  of  either.—Uebb  v. 
Cayton  (W.  Va.)  187. 

The  secretary  of  state  will  not  be  compelled 
by  mandamus  to  issue  charter  to  persons  by  the 
name  of  the  "Baptist  Missionary  Society  of 
West  Virginia"  for  the  purpose  of  promoting  the 
Baptist  religion.— Powell  v.  Dawson  CW.  Va.) 
214 

Mandamus  will  not  issue  to  compel  election 
canvasser  to  certify  result  of  recount  of  ballots 
by  another  canvasser,  where  they  disagree  as 
to  the  result— Dent  v.  Board  of  Com'ra  (W.  Vs.) 

250. 

A  mere  private  contract  will  not  be  enforced 
by  mandamns.— Miller  v.  State  Board  of  AgH- 
cnlture  (W.  Va.)  1007. 

Handamns  will  not  He  against  state  officers  or 
boards  to  compel  them  to  execute  an  executory 
contract  between  an  individaal  and  the  stated- 
Miller  V.  State  Board  of  Agriculture  (W.  Va.) 
1007. 

I  S.    JnrlsdlotioB,  prooeedinBs*  and  re- 
Uef. 

Plaintiff,  in  mandamus  to  compel  payment 
of  a  judgment,  held  to  waive  his  estoppel  by 
going  to  the  hearing  on  the  merits  of  the  claim 
on  which  the  judgment  was  based. — Bear  t. 
Commissionert  of  Branawlck  County  (N.  C) 
55a 

A  party  who  is  neither  a  citizen  nor  a  taxpay- 
er cannot  prosecute  an  application  for  man- 
damus to  compel  the  payment  of  taxes  to  a  city. 
—Garrison  v.  City  of  Laurens  (S.  O.)  696. 

Proceedings  to  compel  a  street  railway  to  is- 
sue a  transfer  to  a  passenger  may  be  brought 
in  the  name  of  sncb  passenger.- Richmond 
Railway  &  Electric  Co.  v.  Brown  (Va.)  776. 

A  petition  to  compel  a  street  railwajF  to  issue  a 
transfer  to  a  passenger  fteld  to  sufficiently  show 
petitiooer's  right  to  the  relief.— Riidunood  Bail- 
way  &  Electric  Co.  v.  Brown  (Va.)  775. 

Rule  stated  as  to  when  there  need  be  a  man- 
damus nisi.— Hebb  t.  Cayton  (W.  Va.)  187. 

Question  of  admiaaibility  of  a  certificate  filed 
08  exhibit,  vith  tbe  return  and  answer  to  an 
alternative  writ,  raised  on  motion  for  a  wr- 
emptory  writ  notwithstanding  the  answer. — Roe 
V.  Town  of  Phiiippi  (W.  Va.)  224. 

MANDATe 

To  lower  court  of  decision  on  appeal  or  writ  of 
error,  see  "Appeal  and  Error,"  i  24. 

MARINE  INSURANCE. 

See  "Insurance."  i  12. 

MARRIAGE. 

See  "Divorce." 

A  register  of  deeds  kdd  not  to  have  made 
reasonable  inquiry  to  ascertain  the  age  of  a 
person  for  whose  marriage  he  issued  a  license, 
under  Code,  |  1816.— Agent  T.  Willis  (N.  CJ 
322. 

MARRIAGE  SETTLEMENTS. 

See  "Hnshand  and  Wife,"  1 2. 
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MASTER  AND  SERVANT. 

See  "ApprOTticeB." 

I  1.   Sttrrlesi  mad  eompemMtloa. 

An  employs  paid  on  the  basis  of  profitn  is 
entitled  to  interest  on  compensation  remain- 
ing in  the  maater'a  hands  after  it  is  dae.— 
Goldsmith  T.  LatB  (Ta.)  483. 

I  S.  MMter*a  lUbtUty  for  iniwlM  to 
sarrant— If  Atws    and    wctant  In 

A  condactor  Tolantarily  coapllog  cars  when 
not  required  bj  bis  enndoTment  had  to  assume 
the  riA.— 'W'httton  t.  South  Carolina  &  G.  R. 
Go.  (Ga.)  857. 

An  employe's  contract,  entered  into  by  becom- 
ing a  member  of  a  relief  department,  agreeing 
that  acceptance  of  benefits  should  release  the 
master  from  liability.  MM  not  against  public  pol- 
icy.—Johnson  r.  Charleston  &  S.  Ry.  Co.  tS. 
C.)  2. 

Const.  1896,  art.  9,  |  15,  A«M  not  to  inhibit  an 
employ^  from  making  a  contract  exempttog  a 
railroad  company  from  liability  for  Its  negli- 
gence.—Johnson  T.  Charleston  &  S.  Ry.  Co.  (S. 
C.)  2. 

Though  an  employ^  has  entered  into  a  contract 
exempting  a  railroad  company  from  liability  for 
negligence,  wliich  ia  contrary  to  public  policy, 
he  may,  after  being  injured,  for  a  valuable  con- 
dderation.  release  his  claim.  —  JoIuukxl  v. 
Charleston  &  8.  Ry.  Go.  (S.  G.)  2. 

I  3.  «  Toala,  Haoklaarr,  appIiasoM, 
wmA  ■Bimo^M  for  work. 

Failure  of  &  railroad  to  use  automatic  coup- 
lers,  in  general  use,  on  its  freight  cars,  is  neg- 
ligence per  se.— Troxler  t.  Southern  Ry.  Co.  (N. 
C.)  560. 

A  railroad  company  is  liable  tor  Injuries  to  a 
brakeman  througn  defects  of  a  car  belonging 
to  another  company,  which  it  was  tranxportiug 
orer  its  road.— Leak  r.  Carolina  Cent.  R.  Co. 
(N.  C.)  884. 

14.    R«l«s. 

Where  the  master  contends  that  the  servant 
TMated  a  rule,  the  burden  is  on  him  to  show 
the  ezisteDce  of  the  rule. — Raleigh  &  G.  R.  Co. 
T.  Allen  (Ga.) 

The  court  should  not  submit  the  reasonable- 
ness of  a  rule  of  the  master  to  the  jury,  unless 
the  evidence  of  it  in  clear. — Raleigh  &  G.  R.  Co. 
T.  Allen  (Ga.)  622. 

Extension  by  congress  of  time  for  equipping 
freight  cars  with  automatic  couplers  hela  not 
to  affect  a  railroad's  liability  to  its  employte 
for  negligence  in  failing  to  use  such  couplers. — 
Troxler  t.  Southern  Ry.  Co.  (N.  C.)  550. 

I  5*         Oaatiilnitorjr    aeclicaae*  mt 
sarramt. 

Priv.  Laws  180T.  c.  making  railroad  com- 
panies liable  for  negligence  of  fellow  servant, 
does  not  deprive  a  company  of  the  defense  of 
contributory  negligence. — Hancock  Norfolk 
&  W.  Ry.  Co.  (N.  C.)  679. 

A  brakeman  Mi/  not  guilty  of  contributory 
negligence  in  steppinf;  on  a  defective  stirrup  in 
mounting  a  car,  without  inspecting  IL— Leak 
T.  Carolina  Cent.  R.  Co.  (N.  C.)  884. 

I  6.  —  Aetlama. 

An  [nstrnction  on  defendant's  theory  that 
the  injury  was  a  mere  accident  held  properly  re- 
fu8ed.-~RaIeigh  &  G.  R.  Co.  v.  Allen  (Ga.)  622. 

On  trial  by  a  brnkeman  to  recover  for  an  in- 
jury sustained  while  in  defendant's  service  in 
another  state,  it  was  proper  to  charge  the  funda- 


company  to  recover  fur  personal  injuries  is 
tried  lu  another  state  from  that  in  which  the 
contract  was  made  and  the  injuries  received, 
the  rights  of  plaintiff  are  governed  by  the  lex 
loci.— South  Carolina  &  G*  B.  Co.  T.  Thnnnaa 
(Ga.)  8«3. 

An  instruction  on  the  relative  care  reqniced 

of  the  master  and  of  the  servant  held  too  gea- 
eral  in  an  action  for  injuries  through  the  mas- 
ter's negligence. — Leak  v.  Carolina  Cent.  R. 
Co.  (N.  C.)  884. 

A  complaint  Md  to  connect  acta  of  n^igence 
of  defendant  with  the  loJii^.— Mew  t.  Ghariea- 
ton  &  S.  By.  Co.  &.  C.) 

The  question  whether  a  conductor  assumed  the 
risk  of  runnios  a  train  without  adequate  help, 
and  over  a  detective  roadbed,  of  which  he  had 
knowledge,  ketd  for  the  Jury.- Mew  t.  Ctaaries- 
ton  &  S.  Ry.  Co.  (».  G.)  828. 

A  charge  Acfrf  not  one  as  to  the  fiacta. — ^Mew 
r.  Charleston  &  8.  By.  Co.  (S.  C.)  828. 

A  complaint  htid  not  to  state  distiDCt  acts  of 
negligence,  each  capable  of  producimr  a  molt, 
hot  to  show  the  octs  to  be  co-operating  cannes.— 
Mew  V.  Charleston  &  S.  Ry.  Co.  (S.  C.)  828l 

Under  Code  Civ.  Pioc.  H  190.  192,  194,  proof 
held  to  constitute  a  mere  variance,  within  the 
court's  power  to  obviate  by  amendment. — Mew 
T.  Charleston  &  S.  Ry.  Co.  (S.  C.)  82& 

MECHANICS'  LIENS. 

i  1.    mght  to  Uem. 

Where  affidavit  for  foreclosure  shown  that 
parties  asserting  lien  were  not  mechanics,  bat 
proprietors  of  a  sawmiU.  a  spedal  demurrer 
to  the  afUdavit  was  properly  sustaiaed. — Kvans 

V.  BeddlngSeld  (Ga.)  664. 

I  S.    Operation  and  effeet. 

Mechanic's  lien  of  a  builder  who  began  wort 
and  furnished  materials  before  the  execntiun  of 
a  trust  deed  held  entitled  to  priority. — Cusbwa 
r.  Imiwovement,  Loan  ft  Boilding  Ass'n  (W.  Va.) 
299. 

I  8,   WalT«T,   ftUekaxse,   ralMwa,  mmA 
satisfaatiam. 

A  mechanic's  lieu  held  not  waived  by  the  lien- 
or's accepting  negotiable  notes  payable  before 
the  time  limited  for  suit  to  enforce  the  Ueo. — 
CtiHhwa  T.  Improvement,  Loan  ft  Building  Aas'n 
(W.  Va.)  259. 

Acceptance  of  notes  payable  after  the  time 
for  the  filing  of  a  mechanic's  lien  had  exidxed. 
hut  before  the  time  limited  for  suit  thereon. 
held  no  bar  to  a  recovery  on  the  lien,  if  the  noten 
are  surrendered  at  the  trial. — Oishwa  v.  Im- 
provement, Loan  ft  Building  Asa'n  (W.  Vs.) 
209. 

MINES  AND  MINERALS. 

S  1.    Title,  eonveTaaeea,  mmA  eontraets. 

Where  lesHce  of  oil  lease  pays  royalty,  the 
oil  reniHin»  the  property  of  the  leraor  until 
brought  to  the  surface.— Carter  v.  Tyler  County 
Court  (W.  Va.)  210. 

MISREPRESENTimON. 

See  "False  Pretenses." 

By  insured,  see  "Insurance,"  |  9. 

MODIFICATION. 

Ofjudgment  or  order  on  appeal,  see  "Appeal  and 
£frror,"  }  24. 


f  3. 

MORTGAGES. 

Mortaaget  of  partloular  spaote*  of  property. 

Personal  property,  see  "Chattel  Mortgagte." 

I  1.    B«q«ialtM  and  nllditr. 

Evidence  hdd  to  show  that  note  and  mortgage 
deed  were  a  contract  made  in  the  state. — Taylor 
▼.  American  Freehold  Land-Mortgage  Co.  (Ga.) 
163. 

BTidence  kdd  inauffldent  to  show  that  a  deed 
Rbsolate  on  Us  face  was  Intended  aa  a  mort- 
gage.—Shiver  T.  Arthar  <S.  C.)  310. 

On  the  IntrodnctioD  of  evidence  tending  to 
show  that  a  deed  absolnte  on  its  face  was  in- 
tended as  a  mortgage,  the  burden  of  proof  is  on 
the  grantee  to  prove  that  it  was  an  absolute 
conveyance. — Shiver  v.  Arthur  (S.  C.)  310, 

becital  of  a  larger  consideratloa  in  &  deed 
than  an  indebtedness  from  the  grantor  to  the 
grantee  indicates  that  the  deed  was  an  absolute 
conveyance,  and  not  a  mortgage. — Shiver  t. 
Arthur  IS.  C)  310. 

That  a  grantor  did  not  surrender  possession 
of  a  farm  until  two  years  after  it  waa  convey- 
ed held  not  to  show  that  the  deed  was  intended 
MS  a  mortgage.— Shiver  v.  Arthur  (S.  C.)  310. 

Provision  In  a  deed  abaolnte  from  mortgagor 
to  mortgagee  that  the  mortgage  should  be  left 
open,  to  protect  the  grantee  against  incumbran- 
ces and  dower,  Aefa  not  to  render  the  deed  a 
mortgage.— Brown  v.  Bank  of  Sumter  (S.  C.) 
810. 

In  an  action  to  have  a  deed  absolute  declared 
a  mortgage,  held,  that  the  pleadings  formed  an 
Issue  as  to  intent. — Brown  v.  Bank  of  Snmtor 

(S.  C.)  810. 

A  deed  executed  pursuant  to  a  power  of  at- 
torney given  by  a  mortgagor  held  not  a  mort- 
gage.—Brown  T.  Bank  of  Sumter  {8.  C.)  816, 

A  deed  absolute  held  not  a  mortgage.— Brown 
V.  Bank  of  Sumter  (S.  C.)  816. 

i  2.    Recordlnc  and  reBiatratlon. 

A  duly-recordea  mortgage,  not  showing  when 
the  deed  matures,  held  notice  to  lessee  from 
grantor  of  rights  which  the  mortgagee  has  un- 
der the  contract,  performance  of  which  is  there- 
by secured.— Mattlage  v.  Mulherin  (Ga.)  &40. 

A  second  mortgage  takes  precedence  over  a 
prior  unregistered  mortgage,  though  the  sec- 
ond mortgagee  had  actual  notice  of  the  first 
mortgage.— McAllister  v.  Purcell  (N.  C.)  715; 
Appeal  of  Worth,  Id. 

A  mortgage  admitted  to  record  is  prior  to  a 
second  mortgage  afterwards  admitted,  though 
the  former  be  withheld  by  the  clerk,  and  made 
to  appear  as  having  been  admitted  subsequent 
to  the  second  deed.  —  Mercantile  Co-operative 
Bank  V.  Brown  (Va.)  64. 

I  3.    OoBatrnotion  and  operation. 

Purchaser  of  a  mortgage  note  held  to  have 
been  put  on  inquiry  as  to  whether  the  bank 
transferring  the  note  to  him  had  authority  to 
do  so.— CuBsen  v.  Brandt  (Va.)  791. 

I  4.    Foreclosure  by  ezerelM  of  pmmtr 
of  sale. 

Where  the  mortgagee  under  a  power  convey- 
ed in  his  own  name,  msteed  of  the  name  of  the 
mortgagor,  held,  that  the  grantee  took  an  eq- 
ultaUe  title,  which  was  a  defense  to  an  action 
by  the  mortgagor  for  injuries  to  the  freehold.— 
Moseley  v.  Rambo  (Ga.)  638. 

Where  usury  was  eliminated  from  a  mort- 
gage, and  a  new  date  fixed  for  payment,  held 
that,  on  default  in  payment  on  that  date,  a  pow- 


•in  part  usurious  may  be  exercised  to  the  extent 
of  collecting  the  principal,  with  lawful  inter- 
est.—Moseley  V.  Rambo  (Ga.)  638. 

I  5.    Foreolosnre  by  aotlon. 

A  judgment  of  foreclosure  should  state  the 
apedfic  sum  adjudged  to  be  due.— Gore  T.  Davis 
(N.  C.)  564. 

Foreclosure  suit  brought  after  default  in  pay- 
ment of  first  interest  installment  held  not  pre- 
mature where  authorised  by  the  mortgage. — 
Gore  V.  Davis  (X.  C.)  654. 

A  provision  that  suit  must  be  brought  by  the 
trustee  on  written  demand  of  s  majority  of 
the  mortgagees  does  not  make  such  demand  a 
prerequiaite  to  suit,  it  also  providing  that  suit 
'*may"  be  brought  in  case  of  default.— Barn- 
well V.  Marion  (S.  C.)  313. 

A  requirement  that  a  demand  on  the  trustee 
by  a  majority  of  the  mortgagees  to  bring  suit 
shall  be  in  writing  is  sufficiently  complied  with, 
where  suit  is  brought  in  the  name  of  all  the 
mortgagees.— Barnwell  v.  Marion  (S.  C.)  313. 

MOTIONS. 

Conttnaance  in  dvn  actions,  see  "Continuance." 
New  trial  In  civil  actions,  see  "Xew  Trial."  1  2. 
  in   criminal   prosecntions,   aee  "Criminal 

Law,"  i  12. 

Opening  or  setting  aside  default  judgment,  see 
^'Judgment,"  §  2. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error."  Sjt  3-«. 

Quashing  indictment  or  information,  see  "Indict- 
ment and  Information."  H  S. 

Relating  to  irieadlngs,  see  "Pleading,"  1  7. 

MUNICIPAL  CORPORATIONS. 

See  "Counties." 

Ordinances  relating  to  Intoxicating  liqnon,  see 

"Intoxicating  Liquors." 
Regulation  of  railroads,  see  "Railroads,"  H  6-12. 
Water  supply,  see  "Waters  and  Water  Courses," 

S  4, 

I  1.    OreatiOB,     alterattoa,  exUtOMO^ 
aad  disselatlos. 

Where  a  charter  was  repealed,  and  a  new 
one  granted,  embracing  the  same  territory, 
property,  and  corporators,  held,  that  the  new 
corporation  was  liable  for  the  debts  of  the  old, 
— Broadfoot  v.  City  of  Fayetteville  (N.  C.)  804. 

S  X.  Prooeedinca   of  couell  or  other 
COTorainc  body. 

Ordinance  of  a  town  incorporated  under  Act 
Gen.  Assem.  Dec.  9.  1883,  conferring  on  police 
court  power  to  punish  by  imprisonment  with- 
out opportunity  to  pay  fine,  is  void.— Calhoun 
T.  Little  (Oa.)  86. 

Where  a  city  ordinance  is  pleaded  merely 
for  the  purpose  of  showing  defendant's  negli- 
gence, the  title,  date,  substance,  and  outhority 
for  passage  and  publication  of  such  ordinance 
need  not  be  alleged.— Xohrden  v.  Northeastern 
R.  Co.  (S.  C.)  524. 

An  ordinance  fully  covering  the  subject-matter 
of  a  previous  ordinance  repeals  it  by  implica- 
tion.—Knight  V.  Town  of  West  Union  (W.  Va.) 

lea 

i  3.    O&cers,  aceats,  and  eaaployte. 

Notice  of  contest  as  to  municipal  office  is  not 
fatally  defective  in  not  showing  that  contestant 
had  the  requisite  statutory  qualifications.— 
Cushwa  v.  Lamar  (W.  Va.)  10. 

{  4.    Contracts  la  ceneral. 

While  a  contract  for  water  for  a  longer  time 
than  one  year  is  illegal,  yet  where  the  parties 
erected  a  plant,  and  furnished  the  water,  the 
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Where  a  contract  with  a  city  is  void,  complete 
performance  will  not  estop  the  city  from  plead- 
ing the  illegality  Of  the  contract.— City  Council 
at  DRWMn  T.  Damon  Watenrorki  Co.  ((ia.) 
907. 

S  S.  Torts. 

Pol.  Code,  fi  752,  making  oflScers  of  municipal 
corporatioDB  liable  for  official  actB  done  mali- 
ciouBly  or  without  anthority,  hM  not  to  apply 
to  acts  of  member  of  cooncli  presiding  in  poUce 
court.~Calhoan  v.  LitUe  (Ga.)  86. 

When  plalntifPa  horae.  which  became  fright- 
ened, and  ran  into  an  obstruction  in  defend- 
ant's street,  was  gentle,  nod  the  canse  of  its 
fright  is  unknown,  plaintiff  cannot  be  presumed 
to  have  been  negligent.— Dillon  T.  City  of  Ba- 
leigh  {N.  C.)  548. 

Obstruction  in  street  with  which  runaway 
horae  collided,  and  not  the  runaway,  held  to  be 
the  proximate  cause  of  the  resulting  injury. — 
Dillon  T.  atr  of  Raleigh  (N.  C.)  slS. 

Under  Code,  |i  3802,  3803.  city  held  liable 
for  injuries  cauaed  by  obstruction  erected  in 
street  by  railroad  with  city's  permisaion.— Dil- 
lon T.  City  of  Raleigh  (N.  C.)  548. 

In  an  actiion  to  recover  for  injuries  caused  by 
an  obstmction  in  a  city  street,  evidence  that 
snch  obstruction  baa  been  removed  since  the 
accident  is  Inadmissible  to  prove  the  character 
of  the  obstruction.— Dillon  v.  City  of  Raleigh 
(N.  C.)  548. 

In  an  action  to  recover  for  injuries  caased  by 
an  obstruction  in  a  city  street,  evidence  that 
snch  obstruction  has  been  removed  since  the 
accident  ia  admissible  to  show  that  such  ob- 
struction was  unnecessary. — Dillon  v.  City  of 
Raleigh  (N.  C.)  548. 

Bvidence  held  not  to  eatabliah  city's  liability 
for  injury  to  pedestrian,  caused  by  limb  fall- 
ing from  tree.— Jones  t.  City  of  Greensboro 

ffJ.  C.)  675. 

In  an  action  to  recover  for  injuries  from  a 
defect  in  a  street,  the  refusal  of  an  instruc- 
tion to  find  for  defendant,  if  it  had  no  actual 
or  implied  notice  of  the  defect  is  error.— Jones 
T.  City  of  Greensboro  (N.  C.)  075. 

In  an  action  for  injuries  from  a  defect  in  a 
street,  the  burden  ia  on  plaintiff  to  show  that 
the  ci^  had  actual  or  implied  notice  of  the  de- 
fect—Jones V.  City  of  Greensboro  (N.  C.)  675. 

Where  a  par^  Is  Injured  hy  obstmction  on  a 
sidewalk,  whether  the  town  lias  been  negligent 
in  allowing  it  depends  on  the  drcnmstanceB  of 
the  case.— Arthur      City  of  Charieston  (W. 

Va.)  1024. 

Where  a  traveler  trips  over  a  rope  stretched 
across  a  sidewalk,  the  question  of  negligence  of 
the  city  is  for  the  jury.— Arthur  t.  City  of 
Charleston  (W.  Va.)  1024. 

I  6.    Fiseal  majaasement,  pvblie  debit 
seourltles,  and  tuation. 

The  clerk  of  the  city  council  of  Brunswick 
Kdd  authorized  to  issue  executions  for  municipal 
taxes  on  assessments  regularly  made  for  pre- 
vious years.— Dn  Bignon  v.  City  of  Brunswick 
(Ga.)  102. 

Evidence  Jield  not  to  show  a  contract  between 
a  city  and  a  landowner  exempting  property 
from  taxation.— Wells  v.  City  of  Savannah 

(Ga.)  em. 

A  city  cannot  contract  for  water  on  its  cred- 
it for  more  than  one  year,  and  a  contract  to 
run  for  20  years,  each  years  supply  to  be  paid 
for  semiaQDiinlly,  is  operative  from  year  to 
year,  so  long  as  neither  party  repudiates  it- 
City  Council  of  Dawson  t.  Dawson  Water- 
works Co.  (Qa.)  807. 


mcurring  the  debt.— City  Council  of  Dawson 
V.  Dawson  Waterworks  Co.  (Ga.)  907. 

The  manner  of  holding  city  election,  where 
the  debt  to  be  incurred  is  a  bonded  debt,  is  pre- 
scribed  by  Pol.  Code,  S  377  et  seq. — City  Coun- 
cil of  Dawson  t.  Dswson  Waterworks  Co.  (Ga.) 

iK)7. 

There  Is  no  general  law  as  to  method  of 
holding  elections,  where  the  debt  to  be  incurred 
is  not  a  bonded  indebtedness,  nor  any  local  law 
anthoririog  the  dty  council  of  Dawson  to  pre- 
scribe snch  method. — City  Q>unril  of  Dawson 
V.  Dawson  Waterworks  Co.  (Ga.)  907. 

Const.  180S  does  not  give  power  to  cities  to 
exempt  from  taxation,  except  after  approval 
by  the  voter8.~6arrison  v.  City  of  Laurens  (S. 

a)  690. 

Under  Const  1868.  requiring  all  property  to 
be  assessed  for  taxation,  a  city  cannot  exempt 
factories  from  taxatlon.-^arnson  t.  Ciif  of 
Laurens  (S.  C.)  686. 

Code,  c,  47,  It  31.  anthoriies  towns  and  vil- 
lages incorporated  thereunder  to  levy  taxes  not 
exceeding  one  dollar  on  every  one  hundred  dcd- 
lars  of  property  within  the  mnnlctpali^. — Knight 
V.  Town  of  West  Unnn  (W.  Vs.)  163. 

Informality  ia  holding  election  as  to  municipal 
bonds  and  declaring  result  will  not  vitiate  an 
election  otherwlae  impartial. — Knight  v.  Tows  of 
Wert  Union  (W.  Va.)  163. 

In  mnnidpality  having  less  than  000  voten. 
an  election  on  the  Issue  of  municipal  bonds  held 
not  invalid  because  conducted  in  the  manner 
described  for  elections  for  municipal  officers  in 
the  absence  of  politloal  nominations.— Kni|^t  t. 
Town  of  West  Union  (W.  Va.)  163. 

Ordinance  anthorizing  bonds  not  to  exceed 
(6,000  held  to  fix  the  amount  of  the  bfmds  at 
such  sum.— Knight  v.  Town  of  West  Union  (W. 
Va.)  183. 

In  an  action  to  compel  payment  for  an  im- 
provement, a  defense  that  before  the  contract 
was  made,  the  town  had  already  reached  its 
limit  of  indebtedness,  held  not  snstained.— Roe 
V.  Town  of  Philippi  (W.  Va.)  224. 

MURDER. 

See  **HomIclde,"  1 1. 

MUTUAL  BENEFIT  SOCIETIES. 

See  *^efieial  Ajaodations." 

MUTUAL  INSURANCE. 

See  'Insnnnce,"  1 16. 

MUTUAL  INSURANCE  COMPANIES. 

See  "lusnrance."  i  2. 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  $  8. 

NEGLIGENCE. 

Causing  death,  see  "Death."  1 1. 

By  parttetUar  dosset  nfpearUa. 

See  "Carriers,"  H  1,  3-0. 

Employers,  see  "Master  and  Servant.'*  H  2-6, 
Railroad  companies,  see  "Railroads,"  |fi  6-12. 
Telegr^  or  telephone  companies,  see  *^ele- 
gcaplw  and  lelepbones,"  1 1. 


Demised  premisefi,  see  "Lnndl&rd  and  Tenant/ 
8  3. 

Production,  supply,  and  use  of  gna,  see  "Oas." 
ContrOmiory  negligenct. 

Of  puKDger.  see  "Carriers."  H  3-9. 

Of  aenrant.  Me  "Master  and  Serrant,"  |  B. 

i  1.    ContribntOTT  ncKUcenee* 

One  riding  with  a  hired  team  and  driver  \dd 
not  responsible  for  the  latter's  negligence,  and 
hence  not  prevented  from  recovering  for  injary, 
where  it  coacura  with  defendant's  negligence. — 
Crarapton  v.  We  CN..C.)  968. 

{  2.  Aetloa*. 

It  is  error  to  charge  that  certain  facts  con- 
stitute negligence,  where  there  are  other  rela- 
tive facts  in  evidence.— Pic-kens  t.  South  Caro- 
iina  &  G.  B.  Co.  (S.  C)  567. 

NEGOTIABLE  INSTRUMENTS. 

See  "BIUb  and  Notei.** 


NEW  PROMISE. 

Within  statute  of  limitations,  we  "Limitation  of 
Actions,"  I  8. 

NEW  TRIAL 

In  erltnfnal  prosecutions,  see  "Criminal  Law,**  | 

12;  "Homicide,"  |  9. . 
Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Ernx,"  H  3-6. 
OpenjDg  or  vacating  judgment,  see  "Judgment." 

Vs. 

Remand  bj  appellate  court  for  new  trial,  see 
"Appe&\  and  Error,"  i  24. 

§  1.  Oroimds. 

Error  in  overruling  a  demurrer  to  an  amend- 
ment to  a  petition  cannot  be  reviewed  on  motion 
for  new  trial.— Holleman  r.  Bradtey  Fertiliser 
Co.  (Oa.)  83. 

Where  teatlmoi^  did  not  danand  verdict  for 

any  amount  agamet  defendant,  a  motion  for 
new  trial  by  plaintiff,  because  of  inadequacy  of 
verdict,  is  properly  lefused. — Edgar  v.  Walker 
(Ga.)  &82. 

Exceptions  to  overraling  of  demurrer  cannot 
be  taken  in  motion  for  new  trial. — Southern  By. 
Co.  T.  Cook  (Ga.)  586. 

Though  evidence  be  strong  enough  to  with- 
stand a  motion  for  nonsnit,  the  court  may 
grant  a  new  trial,  if  dissatisfied  with  the  ver- 
dict.— Morris  v.  Imperial  Ins.  Co.  (Ga.)  S85; 
Imperial  Xna.  Co.  t.  Morris,  Id. 

Where  there  is  no  decided  evidence  in  fa- 
vor of  either  side,  a  second  new  trial  should 
not  be  granted  to  the  same  party,  on  the 
ground  that  the  verdict  was  not  authorized  by 
the  evidence.— Thornton  v.  Abbott  (Ga.)  603. 

For  an  attorney  in  a  cause  to  give  the  Jurors 
in  the  box  a  dnnk  of  water  at  their  request 
is  not  cause  for  new  trial.-— Hitcliell  T.  Corpen- 
ing  <N.  C)  798. 

Under  Const,  art.  5,  {  22,  a  party  is  not  en- 
titled to  a  new  trial  because  one  of  the  Jurors 
was  not  registered  as  an  elector,  though  the 
party  did  not  know  such  fact.— Mew  v.  Charles- 
ton &  8.  By.  Co.  (S.  C.)  S2S. 

Jurors  will  not  be  heard  to  impeach  their  ver* 
diet.— Graham  v.  Citisens'  Nat.  Bank  (W.  Va.) 

245. 

S  X.   Proee«diaicB  to  proenve  new  trial. 

Motion  for  new  trial  is  properly  dismissed 
where  movant  did  not  file  brief  of  eridence  in 


brief  of  evidence,  which  had  been  made  a  part 
of  the  record,  a  part  thereof,  without  incorpo- 
rating the  old  brief.  AWd  no  ground  for  dismiss- 
ing motion  for  new  trial. — McCnIlongh  t.  East 
Tennessee,  V.  &  6.  I^.  Co.  (Ga.)  97. 

Where  brief  of  evidence  was  filed  within 
time  prescribed,  and  was  to  be  approved  at 
hearing  of  motion,  an  approval  at  such  time  was 
sufficient.— McCiilIough  v.  East  Tennessee,  V.  & 
a.  Ry.  Co.  (Ga.)  97. 

Terms  of  order  granting  time  to  file  in  vaca- 
tion a  brief  of  evidence  must  he  strictly  complied 
with.— Eason  v.  City  of  Americus  (Ga.)  lOH.  • 

Failure  to  file  brief  of  evidence  because  of 
negligence  on  part  of  stenographer  in  preparing 
report  in  time  hdd  not  excnsea.- Eason  t.  City 
of  Americus  (Ga.)  106. 

Judgment  dismissing  motion  for  new  trial  for 
want  of  approved  brief  of  evidence  held  not  er- 
roneous, where  brief  was  not  presented  for  ap- 
proval until  hearing  of  a  motion  several  mouths 
after  trial,  and  where  material  evidence  was 
omitted  from  the  brief.— Lucas  v.  Cordele  Qnano 
Co.  (Ga.)  120. 

Dismissal  of  motion  for  new  trial  hdd  proper 
on  failure  of  movant  to  file  brief  of  evidence 
within  the  time  appointed  by  the  order. — Berg 
V.  New  England  Jewelry  Co.  (Ga.)  187. 

It  is  too  late,  after  motion  for  new  trial  has 
been  d/etermined  on  the  merits,  to  raise  ques- 
tion that  proof  of  evidence  was  not  duly  filed. — 
Central  of  Georgia  Bj.  Go.  t.  Domey  (Ga.)  878. 

The  statute  requiring  a  motion  for  a  new 
trial  to  be  **made'^  within  five  days  after  judg- 
ment does  not  require  it  to  be  "heard"  within 
that  time.— Whetstone  v.  Livingston  (8.  0.)  Oftl. 

NONSUIT. 

Before  trial,  see  "DiKminxal  and  Nonsttit.** 
On  trial,  see  "Trial."  U  8-6. 

NOTARIES. 

Code,  S  3308.  providing  that  notaries*  fees  for 
each  certificate  and  neaf  shall  be  50  cents,  does 
not  apply  to  protests.— Price  &  Lucas  Cider  & 
Vinegar  Co.  v.  Carroll  (N.  O.)  989. 

NOTES. 

Promissory  notes,  see  "Bflls  and  Notes.** 

NOTICE. 

Cf  particular  /acts,  aeti,  or  prooeedCngt. 

Action  or  process,  see  "Process,"  |  2. 

To  particular  classea  of  parUet. 
See  "Principal  and  Agent,"  {  3. 

A  charge  held  faulty  which  left  the  impres- 
sion that  mailing  a  notice  was  not  aufflcient 
service  without  proof  of  receipt  the  ad- 
dressee.— Bragaw  v.  Supreme  Lodge  Kni^ts 
and  Ladies  of  Honor  (X.  C.)  544. 


NUISANCE. 

I  1.    PriTata  mnisaseee. 

Where  jietltion  alleges  nuisance  erected  1v  de- 
fendant, and  evidence  shows  erection  by  prede- 

cesRor  in  title  of  defendant,  the  latter  is  entitied 
to  verdict.— Southern  Ry.  Co.  v.  Cook  (Ga.)  685. 

Where  landowner  is  under  ordinance  requir- 
ed to  repair  any  defects  in  aewer,  he  ia  Uabla 
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am  CBD  snow  injnr?  revuiuuR  tcviu  aK:»unB 

In  her  family  as  tradiiw  to  ihow  tbe  unhealthy 
condition  of  the  premHea.— Cohen  Bellenot 
<Ta.)  455. 

Where  declaration  allefres  a  coDtlnuonB  nnl- 
lance,  plaintiff  can  recorer  for  occasional  niii- 
BanceR,  if  caused  In  the  manner  alleged  in  the 
declaration.— Cohen  t.  Bellenot  (Va.)  465. 

Where  plaintiff  In  action  for  damasrea  sues 
88  truatee,  and  not  as  occupant  of  the  proper- 
ty, she  cannot  recover  damagea  reaulting  to 
her  as  such  occupant.— Cohen  t.  Bellenot  (Va.) 
4S6. 

I  S.  PubUe  mvlaraeea. 

Complaint  against  landowners  for  creating 
pablic  naisance  by  obstructing  flow  of  surface 
water  AeM  not  to  allege  damages  peculiar  to 
plaintiff.— Baitxeger  v.  Carolina  MidlaDd  By. 
Co.  (S.  C.)  358. 

Complaint  agaiust  landowners  for  creating  a 
nuisance  by  obtitructhig  flow  of  surface  water 
Held  not  to  show  nuisance  per  se.- Baltzeger  t. 
Carolina  Midland  Ry.  Co.  (S.  C.)  358. 

Complaint  against  landowners  for  creating 
nniaance  by  obstructing  flow  of  surface  water 
JMd  to  show  that  nuisance  was  a  public  one. — 
Baltwger  t.  Carolina  Midland  Ry.  Co.  (S.  C.) 
SSB. 

OBLIGATION  OF  CONTRACT. 

Xawb  impairing,  see  "Constitutional  Law,"  {  2. 

OBSTRUCTING  JUSTICE. 

Ezecntion  of  lawful  process  by  deputy  sheriff 
who  baa  failed  to  file  oath  of  oflQce  is  not  Illegal, 
and  one  willfully  obstructing  auch  deputy  aberitf 
rlolates  Pen.  Code,  |  306.— Stephens  t.  State 
(Ga.)  13. 

OBSTRUCTIONS. 

Of  highways,  see  "Highways,"  {  3. 
Of  process,  see  "Obatrnctlng  Justice.** 
Of  water  eonrse,  see  "Waters  and  Watw  Cours- 
es," $  1. 

OFFICERS. 

Sfondamns,  see  "Mandamns,"  |  1. 

i^lrtleuIar  dawM  nfoffcgn. 

Bee  "Clerks  of  Courts";  "Judges";  "Notaries"; 

"Sheriffs  and  Constables." 
Bank  oflicers,  see  "Banks  and  Banking."  S  2. 
Corporate  officers,  see  "Conwrations,"  %  2. 
County  otttcera,  see  ''Counties,"  H  1.  2. 
Highway  officers,  see  "Highways,"  {  2. 
Municipal  officers,  see  "Municipal  Corporations,'* 

§1  3,  5. 

Bute  officers,  see  "States,**  8  1. 

I  1.    Appftlstaauit,    ««allftMtl«a,  asid 

tuiim. 

Acts  of  de  facto  municipal  officers  within  the 
scope  of  their  authority  and  under  color  of  law 
Aeld  ralld.- Knli^t  T.  Town  of  West  Union 
(W.  Va.)  163. 

I  Z.   XdablUtles  on  ofiolal  bond*. 

Sureties  on  official  bond  hrUi  liable  for  mon- 
eys in  the  hands  of  their  principal  at  date  of 
their  bond,  forming  part  of  the  fund  which  the 
bond  secured,  and  coming  to  the  hands  of  the 
ulncipal  during  a  prior  term  of  office.— Xown 
!^rwms  T.  Miller  fw.  Va.)  1017. 

OPENING. 

Judgmwt,  see  "Jndgmeat,**  |  5. 


13. 

OPINIONS. 

Of  courts,  see  "Courts,**  i  1. 

OPTIONS. 

To  purchaae  or  sdl  demised  premises,  see  "Land- 
lord and  Tenant,**  |  2. 

ORDER  OF  PROOF. 

At  trial,  see  ■Trial,"  I  2. 

ORDERS. 

Serlew  of  ajvealaUe  orders,  see  "Appeal  and 

Error." 

ORDINANCES. 

M^^^^  OTdlnaoees,  see  "Monidpal  Coipora- 

PALACE  CARS. 

See  "Carriers,"  »  3-9. 

PARENT  AND  CHILD. 

A  parent  Mid  not  entitled  to  his  chUd'a  cus- 
tody after  contracting  to  give  cuatody  to  an- 
other.—Anderson  T.  Yoilng  (8.  C)  448. 

A  parent's  contract  to  put  his  child  in  the 
custody  of  another  is  not  TOtd.  as  against  public 
policy,  if  not  prejudidal  to  the  child's  welfare. 
—Anderson  v.  Young  (S.  C.)  44S. 

A  fsther's  right  to  the  custody  of  his  minor 
child  may  be  subordinated  to  the  beat  in- 
terests of  the  child.— Anderson       Tonng  (8. 

C.)  448. 

PAROL  EVIDENCE. 

In  dvU  actlooB,  see  '*ETldence,"  |  8. 

PARTIES. 

Admissions  as  eridence,  see  "EMdence."  i  Ri 
Death  ground  for  abatranent.  see  "Abatement 

and  Rerival,"  I  1. 
Persons  condumd  by  judgroeat,  see  "Judg- 
ment." I  9. 

To  actioD  for  dissolution  irf  InsolTmt  cotpoca- 
tion,  see  "Corporations,**  |  3. 

tn  TMrttewtar  octtoiw  or  prpcertHwgfc. 

On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  H  2,  7. 

To  particular  clattn  ft/"oonneva»oes,  cotUracto. 

ortranaaeaiaM. 
See  "Contracts,"  |  2;  "Fraudulent  GooTey- 
ances,"  |  2. 

8  !•   Defeats,  objections,   aad  ammd- 
ment. 

Failure  to  demur  Titld  a  waiver  of  an  objw- 
tion  to  a  misjoinder  of  parties  appearing  on  tho 
face  of  the  complaint— Hocutt  t.  WUminctoa 
&  W.  E.  Co.  (N.  C.)  681. 

Under  Code,  {S  ICS,  109.  defect  of  parties 
cuiinut  be  first  urged  on  motion  tx  nonaaiL— 
ShuU  T.  Caughman  (S.  C.)  301. 

A  motion  to  dismiss  will  not  lie  for  defect  of 
parties.— Shul]  t.  Caughman  (S.  C)  301. 

E>efendants  cannot  take  adTantage  non- 
joinder after  a  plea  to  the  merits.— McDonald  t. 
Cole  (W.  Va.)  1038. 
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NoDjoiader  of  defendants  miut  be  pleaded  in 
abatement  Qled  at  rules.— McDonald  T.  Cole  (W. 
Va.)  1083. 

PARTITION. 

I  1.    Aetlons  for  partition. 

Owelty  may  be  enforced  against  land  in- 
herited by  an  infant,  tboagh,  under  Code.  6 
1900,  it  is  not  payable  by  an  infant  co-tenant 
□ntil  lie  reaches  his  majority.  —  Powell  v. 
WeathiDgton  (N.  C.)  380. 

A  salt  in  partition  becomes  an  actios  of 
pjertment  where  the  anawer  assnis  sole  own- 
>rKhip.— Cox  T.  Beaufort  Connty  Lamber  Go. 
;N.  C.)  381. 

In  partition  and  for  an  accounting,  wbere 
:he  defense  tendered  merely  the  legal  issue  of 
:he  title,  held  proper  to  find  that  the  land  could 
lot  be  equitably  divided  and  to  order  a  sale 
:hereof.— Hiers  t.  Risber  {S.  C.)  509. 

In  an  action  for  partition,  the  question  of  title 
ihould  be  submitted  to  the  jury  on  the  Issues 
□ade  by  the  pleadIog8.-^nmner  t.  Harrison 

S.  C.)  572. 

PARTNERSHIP. 

1.    Xntiial  rlchta,  AiMm,  mmA  lUblU- 
tlei  of  partners. 

UmitatioDB  do  not  run  against  a  claim  by  one 
■artner  against  the  other  arising  out  of  the 
irm  buBiness,  until  after  dissolution.— Ha r- 
is  7.  Mathews  (Ga.)  903. 

i  2.   Blchts  and  UafelUtlea  aa  to  tUrd 
parsons. 

Action  for  slander  does  not  lie  against  a  part- 
lership.— Osbom  r.  Woolworth  (Ga.)  681. 

Where  a  rerdict  against  a  partnership  hav- 
Dg  two  members  discharged  one  of  them,  it 
b-as  proper  to  enter  judgment  against  the  other 
adiTidually.-PhiUips  t.  Wait  (Oa.)  017. 

3.    Deatb  of  partner,  Md  nurvlTinc 
partmoM. 

Rights  of  surriTing  partners  on  foreclosure 
f  mortgage  hdd  by  the  firm  as  a  part  of  its 
saets.  and  not  purchased  by  the  surriTing 
artners.  determined. — Mulhenn  t.  Bice  (Ga.) 

05. 

PASSENGERS. 

;ee  "Carriers,"  H  8-8. 

PAYMENT. 

iee  "Compromise  and  Settlement." 
iy  garnishee,  see  "Gnmishmeiit,"  S  4. 
ubrogatinn  on  payment,  see  "Subrogation." 

/  particular  cUutes  of  obligotfoni  or  lUjiMitia. 
If  bill  ot  exchange  or  promissory  note,  see 
"Bills  and  Notes."  |  4. 

1.    Operation  and  off eet. 

A  note  will  not  be  regarded  as  payment  of  a 
rc'-exixting  debt,  in  the  abfience  of  an  expreaa 
greement  to  that  effect. — Cushwa  t.  Improve- 
leot.  I^Hin  &  Building  Aaa'n  (W.  Va.)  2^. 

;  S.   Pleadlns*  evldeaoe,  and  prorlnee  of 
oovrt  and  Jnry. 

Where  defendant  pleads  payment,  evidence 
hat  plaintiff  ordered  defendatit's  secretary  to 
oiU-ct  the  debt,  and  apply  it  on  an  account  due 
im  from  phiintiff,  is  admissible.— Talbotton  R. 
'n.  T.  Gibson  (Ga.)  151;  Gibson  t.  Talbotton 
t.  Co.,  Id. 

Testimony  of  the  maker  of  a  note  held  not  to 
low  payment. — Piedmont  Bank  of  Morgantoa 
.  Wilson  (X.  C.)  889. 

Id  an  action  for  goods  sold  and  delivered,  evi- 
ence  of  a  umge  as  to  the  manner  of  keeping 


bo<A*  is  admlaiUe  to  diow  Bonpayment.— Hart^ 

son  v.  Hall  (N.  C.)  964. 

Lapse  of  20  years  Aeld  to  afford  presumption  of 
payment  of  vendor's  lien.— Bnrbndge  t.  Sadler 

(W.  Va.)  1028. 

9  3.    BeooTery  of  payments. 

Evidence  hfJd  to  show  payment  under  a  mate- 
rial mistake  of  fact  autnorizing  a  recovery  of 
the  money  paid.— City  Nat.  Bank  v.  Peed  (Va.) 
34. 

A  right  to  recover  back  money  paid  by  mis- 
take hfid  not  barred  by  the  fact  that,  by  the 
exerciRc  of  greater  diligencp,  the  facts  involved 
in  the  mistake  might  have  been  learned,  where 
the  Ignorance  was  In  good  faith.— City  Nat. 
Bank  T.  Peed  (Va.)  34. 

PEDDLERS. 

See  "Hawkers  and  Peddlen." 

PENALTIES. 

Violations  of  naory  laws,  see  "UBUcr,"  |  2. 

PERSONAL  INJURIES. 

See  "Negligence." 

To  employ^,  see  "Master  and  Servant,"  |S  2-6. 

To  licensee,  see  "Raiirondii.*'  H  6-12. 

To  passenger,  see  "Carriers."  81 

To  person  oo  or  near  milroad  tracks,  see  "Rail- 
roads," M  6-12. 

To  travrier  on  highway,  see  "Municipal  Corpo- 
rations," 1  ,*>. 

  crossing  railroad,  see  "Railroads,"  H  &-12. 

To  trespasser,  see  "Railroads,"  U  6-12. 

PETITION. 

In  pleading,  see  "Pleading,"  |  1. 

PLEA. 

In  dvil  actions,  see  "Bqnity."  %  3;  "Pleading," 

i  2. 

PLEADING. 

Applicability  of  instructiwu  to  pleadings,  see 
•  Trial,"  H  6-11. 

AUegaMtm*  a»  to  parUcuXttr  /act*,  aeto,  or 
tmiuocttoiw. 

See  "Paymeut,"  S  2\  "StututPR,"  6  4. 
Statute  of  limitatioDs,  see  "Limitation  of  Ac- 
tions," I  4. 

In  TMrticvLlar  action*  or  pToeetdHngt. 

See  "Equity,"  8  3;  "Replevin,"  |  2. 
Actions  for  causing  deuth,  see  "Death,"  {  1.  ' 
Indictment   or   criminal   informu  ticHi   or  c<Mn- 
plaint,  see  "Indictment  and  Information." 

I  1.   Seolaratlan,  eomplalntt  petition,  or 
statememt. 

A  petition  substantially  complying  with  the 
law  requiring  the  cause  of  action  to  be  set 
forth  in  orderly  paragraphK,  conxecutively  num- 
bered, i^  not  subject  to  demurrer. — Talbotton  R. 
Co.  V.  Gibson  (Ga.)  151;  Gibson  v.  Tallwtton 
R.  Co..  Id. 

.'VUefiatioQB  in  petition  for  injuries  received 
through  electric  light  wire  held  anffloiently  spe- 
cific to  withstand  demurrer.— Brush  Electrie 
IJght  &  Power  Co.  v.  Simonaohn  (Ga.)  902. 

A  pleading  otherwise  good  is  not  demurrable 
because  it  states  evidentiary  matters.— Bolt  T. 
Gray  (S.  0.)  14& 
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thediscretion  of  the  court.— Gore  t.  Davis  (N. 
a)  554. 

An  answer  held  not  to  deny  anr  of  the  alle- 
gations of  the  complaint. — Badbam  t,  Brab- 
ham (8.  C.)  444. 

Code,  I  171,  subd.  2,  held  to  permit  a  defend- 
ant to  separately  plead  as  manj-  defenses  as  he 
may  haTe,  thougb  incoosisteat.  —  Millan  v. 
Southern  Ry.  Go.  (S.  C.)  539. 

Defendant's  right  under  the  Code  to  plead  all 
defenses  held  to  entitle  him  to  plead  separate 
inconsistent  defenses,  if  each  would  defeat 
plaintifTs  claim,  wholly  or  partly. — Mlllan  t. 
Southern  By.  Co.  (S.  C.)  539. 

I  8.    BeplleatloB  or  mmd  rabta* 

qneat  plMdlacs, 

Plaintiff  cannot  reply  where  no  counterclaim 
ifl  set  up.— Egan      Bissell  (S.  C.)  1. 

I  4.    Demorrer  or  exception. 

Where  plea  of  accord  and  satisfactioo  is  spe- 
cially  demurred  to,  the  demurrer  is  properly 
oveiTuled,  wheu  not  filed  within  the  statutory 
time.— A.  P.  Brantley  Co.  t.  Lee  (6a.)  101. 

Where  petition  is  good  in  anbstauce,  defects 
must  be  specifically  pointed  out  by  appropriate 
special  demurrer.— Little  Rock  Cooperage  Co. 
V.  Hodge  (Ga.)  60S. 

An  answer  is  not  demurrable  because  it  al- 
leges that  an  immaterial  exhibit  ia  attached, 
when  in  fact  it  la  not  so  attached.— Walters  t. 
Bares  (Ga.)  609. 

A  demurrer  attacking  collectively  two  para- 
.  graphs  of  an  answer,  where  one  is  good,  is 
properly  overruled. — Florence  v.  Pattillo  (Ga.) 

A  declaration  cootaiuing  good  causes  of  ac- 
tion, which  are  defectiTely  atated.  is  not  de- 
murrable.—Trump  T.  Tidewater  Coal  ft  CfAs  Co. 
(W.  Va.)  1035. 

}  5.    Axmdod  and  svpplenieiital  ple«d- 
liMCa  mmA  T«pl««aer. 

Where  original  petition  sets  forth  no  cause 
of  action,  it  cannot  be  smended. — Davis  v.  Mus- 
cogee Mfg.  Co.  (Ga.)  30. 

Pending  decision  on  demurrer,  the  judge  is 
not  bound  to  give  plaintiff  opportunity  to  amend 
petition.- Ripley  v.  Bady  (Ga.)  343. 

Defendant  In  a  civil  action  brought  before 
passage  of  Act  Dec.  21,  1897,  could  set  up  any 
new  defenses  by  way  of  amendment  on  mak- 
ing prescribed  afladayit.— O.  Obee  ft  Sons  Co. 
v.  Drane  (Ga.)  371. 

Petition  to  foreclose  a  vendor's  lien  held  prop- 
erly amended.— Atlanta  Land  &  Loan  Co.  v. 
Haile  (Ga.)  606. 

Amendments  to  petition  held  not  to  set  up  a 
new  cause  of  action.— Glover  t.  Savannah,  F.  ft 
W.  Ry.  Co.  (Ga.)  876;  Savannah,  F.  ft  W.  Ry. 
Co.  V.  Glover,  Id. 

An  atDdavit  is  not  a  prerequisite  to  an  amend- 
ment.—Jennings  V.  Parr  (S.  C.)  73. 

Though  demurrer  is  properly  sustained  for 
failure  to  state  facts,  plaintiff  should  be  allowed 
to  amend  allegation  {ihowin^  that  he  Intended  to 
state  the  necessary  facts. — Privett  v.  Wilming- 
ton, a  &  C.  K.  Co.  (S.  C.)  75. 

The  requirement  of  an  affidavit,  on  motion 
to  amend  the  answer,  that  the  proposed  amend- 
ments are  meritorious,  or  based  on  facts  exist- 
ing when  it  was  prepared,  or  that  failure  to 
include  them  did  not  arise  from  negligence,  held 
within  the  discretion  of  the  court. — Mlllan  v. 
Southern  Ry.  Co.  (S.  C.)  539. 


swers  on  each  other.~-EKan  T.  KmcU  (8.  C.)  1- 

{  7.  Motions. 

A  right  to  have  an  answer  striclten  as  bring 
frivolous  held  not  waived  by  filing  a  demurrer. 
— Badham  v.  Brabham  (S.  C.)  444. 

S  8,    Pofeots    and    objections,  wfttwer* 
»d  nider  by  Tordlet  or  jndcaaeBt. 

Defects  in  the  complaint  held  cured  by  iudx- 
ment.— Sanders  v.  Houston  Guano  ft  Ware- 
house Co.  (Ga.)  610. 

Insnffldendes  of  a  bill  are  cured  by  decrees 
entered  by  consent.— Scott  v.  Dameron'a  Adm'r 
(Va.)  416. 

Technical  defects  in  a  declaration  may  be 
cured  by  the  evidence. — TVump  v.  Tidewater 
Coal  ft  Colte  Co.  (W.  Va.)  1035. 

PLEDGES. 

Evidence  Md  to  show  that  the  holder  of  col- 
lateral note  bad  received  from  other  sources  a 
sufficient  amount  to  dtscharRC  the  same. — G. 
Ober  ft  Sons  C:o.  v.  Drane  (Ga.)  37L 

POLICY. 

Of  Insurance,  see  "Insurance.** 

POUTICAL  RIGHTS. 

Suflraga,  aee  "Elections." 

POSSESSION. 

See  "Adverse  Possession." 
Of  demised  premises,  see  "landlord  and  Ten- 
ant," §  5. 

POWERS. 

Of  attorney,  see  "Principal  and  AgenL" 
Of  Hale  in  mortgage,  sec  "Mortgages,"  f  4. 

PRACTICE. 

In  particular  ctoU  actUnu  or  prooeedingt. 

See  "Account,  Action  oa";  **Contempt."  S  S: 
"Ejectment'*;  "Prohibition";  "Replevin." 

Condemnation  proceedings,  see  "Etelnent  Do- 
main," I  3. 

Particular  proceedingB  in  aeUang, 

See  "Abatement  and  ReTival";  *' Affidavits*': 
"Appearance" ;  "Continuance" ;  "Coats" ;  "Dam- 
ages," i  1;  "Dismissal  and  N^msuit":  "Evi- 
dence"- "Execution";  "Judicial  Sales*':  "Ju- 
ry"; "Parties":  "Pleading";  "Process":  "Ref- 
weuce";  "Trial";  "Venue." 

PctrUeular  rmudiet  in  or  Incident  to  actions 

See  "Attachment":  "DlKovery";  "Osinisb- 
ment";  "Injunction." 

Procedure  in  criminal  promMttona. 

See  "Bail,"  §  1;  "Criminal  Law." 
Bastardy  proceedings,  see  "Bastards,"  i  1. 

Procedure  in  exerdae  of  «peciat  jwisdicctotis. 

In  equity,  see  "Equity." 
In  insolvency,  see  "Insolvency." 
In  Justices*  courts,  see  "Justices  of  tbe  Peace." 
12. 

Procedure  on  reoleio. 

See  "Appeal  and  Error":  -Certiorari,**  {  2;  "Ex- 
ceptions, BlU  of;  "New  TriaU" 


PREJUDICE. 

Ground  for  reversal  in  cirU  actions,  see  "Appeal 
and  Brror,"  H  14-23. 

PREMIUMS. 

For  insnranoe.  aee  "Insurance,"  |  & 

PRESCRIPTION. 

EstaUiafament  of  highways,  see  "Highways," 
II. 

PRESENTMENT. 

Of  bUI  or  note,  see  "Bills  and  Notes,**  I  8. 

PRESUMPTIONS. 

On  appeal  or  error,  see  "Appeal  and  Error,*'  SS 
14-23. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Olient";  "Brokeraf';  "Fac- 
tors." 

Corporate  agents,  see  "Corporations,"  J  2. 
Insurance  agents,  aee  "Insurance,"  S  3. 

I  1.    The  relation. 

Declarations  of  UKcnt,  and  acts,  known  to 
principal,  may  bind  hioi.  on  the  ground  of  ac- 
quiescence.—Hoge  V.  Turner  (Va.)  291. 

I  «.  X«t«a  righta.  AmOmM,  mmA  UaMll- 

tlM. 

In  an  action  by  the  principal  against  an  agent 
for  the  sale  of  fertilizers  for  money  collected, 
the  atrent  cannot  defend  because  the  property 
bad  not  been  branded  as  required  by  law  when 
it  was  soid.— Holleman  v.  Bradley  Fertilixer  Co. 
(Oa.)  88. 

Power  of  attorney  to  prosecute  a  suit  to  set 
a^de  a  fraudulent  conTeyance  construed,  and 
Acid  Dot  to  authorize  the  agent  to  receive  the 
purchase  money  Cram  the  fraudulent  grantee  ur 
confirm  the  sue.  —  O'Connor  t.  O'Cwnor  (W. 
Va.)  276. 

i  8,    Blckta  ami  lUUUtSH       to  tUvd 
peraons. 

Verdict  for  plaintifh  htid  unauthorized,  there 
being  evidence  that  defendant's  agent  contracted 
without  authority.  —  Brandenstein  v.  Douglas 
(Ga.)  341. 

Where  principal  retains  possession  of  prop- 
erty after  receiving  it  from  nls  agent,  he  is  not 
charged  with  ratification  of  unauthorized  act 
of  agent  in  obtaining  the  property,  where  prin- 
cipal, without  such  agreement,  was  entitled  to 
the  property. — Baldwin  Fertilizer  Co.  v.  Tiiomp- 
8oa  (Ga.)  5&1. 

One  dealing  with  special  agent  is  chargeable 
with  notice  of  extent  of  his  authority. — Baldwin 
Fertilizer  Co.  v.  Thompson  (Ga.)  591. 

A  settlement  by  a  special  ardent,  not  within 
the  scope  of  bis  agency,  is  not  binding  on  prin- 
cipal. —  Baldwin  Fertilizer  Co.  v.  Thompson 
(Ga.)  591. 

A  principal  la  not  bonnd  by  unauthorized  acts 
of  special  agent  with  limited  powers,  unless  he 
ratifies  them.— Pha'uix  Ins.  Co.  v.  Gray  (Ga.) 
94S. 

The  fact  that  proceeds  of  a  note  were  applied 
to  maker's  debt  to  purchaser  held  not  to  charge 


A  power  of  attorney  hdd  not  to  authorize  the 
attorney  to  sell  or  convey.— Hotchkiss  v.  Middle- 
kanf  (Va.)  36. 

Under  Code  1887.  |  2877,  all  property  ac- 
quired in  a  business  is  liable  for  debts  of  a 
trader  conducting  it  as  agent,  where  he  falls, 
by  a  sign  and  by  notice  in  newspaper,  to  disclose 
the  name  of  his  priudpaL— Hoge  r.  Turner  (Ve.) 
291. 

Any  one  conducting  in  person  his  budnesx. 
under  the  name  of  nKent,"  held  not  within 
Code  1887.  S  2877.  requiring  him  to  disclose  his 
principiil. — Hoge  v.  Turner  (Va.)  291. 

Where  person  transacts  business  as  trader, 
with  addition  of  word  "agent,"  and  fails  to  dis- 
close the  name  of  hia  principal,  as  required  by 
Code,  c.  100,  S  13,  all  the  property  in  the  busi- 
ness is  liable  for  his  debts.— Morris  t.  CUftoo 
Forge  Grocery  Co.  (W.  Va.)  097. 

False  statement  of  agent  of  corporation  in 
buying  timber  that  the  company  ia  a  partnership 
held  not  to  Und  its  members  or  the  cornnvtloii 
to  liability  as  such.— McDonald  T.  Cole  (W.  Va.) 
1033. 

PRINCIPAL  AND  SURETY. 

See  "Subrogation." 

Liabilities  on  bonda  tot  performance  of  duties 
of  trust  or  office,  see  "Beneficial  Afaociatlona": 

"Officers,"  §  2. 

I  1.    Creatloa  and  ezistenoo  of  relatloB. 

A  bank  discounting  a  note  held  not  cbargeil 
with  notice  of  agreement  between  maker  and 
sureties  not  to  use  note  without  slniature  of 
another  surety.— Fanners'  Bank  of  Roxboro  v. 
Hunt  (N.  0  046. 

I  S.    Katwe  and  extont  of  liability  of 
mrutw. 

Sureties  held  liable  on  note,  as  against  bona 
fide  purchaser,  notwithstandlog  violation  of 
agreement  of  maker  not  to  use  note  without 
procuring  an  additional  surety.— Farmera' Bank 
of  Bozboro  V.  Hunt  (N.  C.)  646. 

§  3.    IMsobarBe  of  aiUFotr. 

If  a  creditor  surrenders  a  lien  on  property  of 
a  principal,  without  consent  of  a  waxetf,  the 
surety  is  discharged  according  to  the  value  of  the 
property.- First  Nat.  Bank  v.  Parsons  (W.  Va.) 
271. 

A  surety  is  not  discharged  by  an  act  which 
does  not  affect  his  right  or  impair  the  remedy 
of  the  creditor.— First  Nat.  Bank  r.  ParsODs 
IW.  Va.)  271. 

Where  principal  has  no  title  to  property  given 
as  security,  the  surety  Is  not  injured  by  sur- 
render of  the  same  liy  the  creditor.— First  Nat. 
Bank  v.  Parsons  (W.  Va.)  271. 

Indulgence  of  principal  debtor  by  creditor, 
without  a  binding  contract,  will  not  discharge 
i-nrety. — Kirst  Nut.  Bank  v.  Parsons  (W.  Va.) 
271. 

Continuance  of  a  cose  againvt  principal  by  con- 
sent of  creditor  held  not  to  discharge  surety. — 
First  Nat.  Bonk  t.  Parsons  (W.  Va.)  271. 

Unexecuted  agreement  to  pay  interest  In  ad- 
vance held  not  a  valid  contract  to  ext«id  pay- 
ment so  as  to  discharge  surety. — Parsons  v.  Har- 
rold  (W.  Va.)  1002. 

To  release  surety  by  indulgence  of  principal, 
the  creditor  must  know  that  the  party  U  a  sure- 
ty.-Parsons  v.  Harrold  (W.  Va.)  lOOl!. 

Indulgence  granted  principal  with  consent  of 
surety  does  not  release  the  latter. — Parsons  T. 
Harrold  (W.  Va.)  1002. 


'ioM      «l'"t3''~"'"*w*  ^-  Harrow  tw.  va.) 

PRINTING. 

Record  on  apponl  or  vrit  of  error,  see  "Appeal 
and  Error,'*  |  0. 

PRIORITIES. 

Of  mortfEages,  see  "Mortgages,"  8  3. 

PRIVATE  NUISANCE. 

See  "NDisBDce,"  S  1. 

PRIVILEGED  COMMUNICATIONS. 

IHacloanre       wltneaa.  see  "Witnesses,*'  |  2. 

PROBATE. 

Of  wUla,  aee  "Wills."  I  4. 

PROCESS. 

Bffect  of  anieanuice.  see  "AppeaTSiiee.** 
Resistance  <x  obstractioo.  see  *\>b8trnctinff  Jus- 
tice." 

Retnm  of  serrice  on  foreign  coiporatlon,  see 
**Corp(mtions,"  |  4. 

Particular  formi  of  wrtta  or  other  prooetf. 
See  "Injunction";  "Prohibition." 
I  1.   Vatw*.  lasvanM,  nqvlslte*,  mm& 

ProcesK  Ik  issued  by  the  cicrk  on  order  of 
ptflintiff  or  his  attoraer,  and  not  hy  order  of 
the  court.— Abney  t.  Ohio  Lumber  &  Mining 
Co.  (W.  Va.)  256. 

S  S.  Senlee. 

Where  entrj-  of  serrice  Of  prooew  is  attaclced, 
the  officer  must  be  made  a  party.— Southern 
Ry.  Co.  T.  Cook  (Ga.)  686. 

Where  plaintilT  in  action  to  set  aride  tale  had 
testified  that  be  bad  not  been  aerred,  defendant, 
in  rebnttal,  could  proTe  personal  serrice  by  the 
officer.— Battle  r.  Braswell  (Ga.)  838. 

Defendant  waives  reading  of  summonB  by 
walking  away  from  officer  who  shows  it  to  him. 
—Williamson  v.  Cocke  (N.  C.)  968. 

What  constitutes  proper  serrice  ia  a  queRticu 
for  the  court  on  the  fiuita.— Williamaon  v.  Cocke 
<N.  a)  tM8. 

Order  of  publication  held  insnffident  within 
the  stHtnte.— Styles  r.  Laorel  Fork  Oil  &  Coai 

Co.  (W.  Va.)  2^. 

I  3.    Defeota,    ofcjMttMU,   mnA  usamd- 

meat. 

Amendment  of  a  return  hM  properly  allowed 
pending  an  action  against  the  sheriff  for  falae 
return.— Swain  v.  Burden  (N.  C.)  319. 

PROHIBITION. 

Of  traffic  In  intoxicating  liquors,  see  "lutozicat- 
ing  Liquors." 

S  1.    Ifatnjre  mmd  tr^wnim. 

A  writ  will  not  issue  to  the  circuit  court  eon- 
trolling  the  exercise  of  itn  powprs  in  issuing  cer- 
tificate of  a  corporation  of  a  city  or  town,  under 
Code,  c.  47,  i  D.— BlMton  t.  McWhorter  (W. 
Va.)  1004. 

A  writ  will  not  lie  to  the  action  of  a  court 
in  entering  an  order  directing  its  clerk  to  fsaue 


Where  board  of  electi<»  caorasaen  emnwoim- 
ly  assumed  jurisdietiqn  to  canraas  rote*  for  ra- 
locatioQ  of  county  seat,  prohibition  will  lie  to  re- 
strain it. — Brown  r.  Board  of  EUecUun  Can- 
rasaera  of  Bandolidk  County  (W.  Va.)  IttS. 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  loas  insured  against,  aee  "Insnmnce,"  t  13. 
Taking  additional  proofs  on  appeal,  aee  "Appeal 
and  Srror."  M  14-2S. 

PROPERH. 

Adrerae  poasession,  see  "Adverse  PoMesnon." 
Constitutional  guaranties  of  rights  of  property, 

aee  "ConstititHonal  Law,"  i  1. 
Estates,  see  "Eatatea." 

Llcenaes  la  respect  to  real  property,  aee  "IJ- 

censes,"  |  2. 
Taking  for  public  use,  aee  "Eminent  D<anain.** 

PtxrtiOHUiT  apectoa  of  propt  rfy. 
See  **Aaimala";  "FixtniM." 

PROVINCE  OF  COURT  AND  JURY. 

In  drU  actiona,  see  "Trial,'*  U  6-U. 

PUBUC  AID. 

To  railroads,  see  "Railroad*,"  I  2. 

PUBLICATION. 

Serrke  ot  process,  see  'Process,"  |  2. 

PUBLIC  DEBT. 

See  '^unidpal  Corpcxations,"  i 

PUBLIC  LANDS. 

I  1.   Diapoaal  of  lamds  of  tke  ai«t«a. 

Where  state  claima  no  interest  in  landa  odt- 
ered  by  Its  grants,  owner  of  one  grant  can  sue 
to  racate  conflicting  grant.— Wyman  r.  Taylor 

{N.  C.)  740, 

Where  grant  is  made  of  lands  aabject  to  cer- 
tain reaerratlons,  and  the  reserratioiia  ate  lo- 
cated, the  grant  and  the  reservattona  are  valid. 

—Wyman  r.  Taylor  (N.  C.)  740. 

Rules  for  surrey  and  registration  of  land, 
on  dirlrion  of  oonnty  after  entry  of  land  and 
grant,  determined.— Wyman  v.  TaylM  (K.  C) 
740. 

Registration  of  Junior  grant  in  county  set 
off  from  the  conn^  In  which  the  lands  were 

situated,  and  entry  made  before  the  registra- 
tion of  the  senior  grant,  hrtd  not  to  render  tiile 
under  the  Junior  grant  superior.— Wyman  x. 
Taylor  (N.  C.)  740. 

A  voidable  grant  held  good,  as  against  a  anb- 
sequent  grant,  until  declared  void  by  a  oonrt 
biiving  Jurisdiction.- W^yman  v.  Taylor  (N.  Ci 

740. 

Irregularity  in  entry  of  land,  and  surrey 
thereof,  where  the  atate  took  pay  therefor  and 
made  the  grant,  hdd  not  to  inralldate  the 
grant— Wyman  v.  Taylor  ^.  C.)  740. 


Though  amount  of  acres  in  grant  by  state 
are  greater  thaa  the  amonnt  called  for  therein, 
the  grant  is  not  void.— Wyman  v.  Taylor  (S. 
C.)  740;» 

One  entering  land  under  the  law  in  force  in 
1852,  failing  to  perfect  his  title  within  the 
time  limited  by  law.  held  not  to  acquire  even 
an  equitable  claim.— Wyman  v.  Taylor  (N.  0.) 
740. 

PUBLIC  NUISANCE. 

See  "NuiBanee,"  8  2. 

PUBLIC  SCHOOLS. 

See  "Schocda  and  School  Districts,"  |  2. 

PUBLIC  USE. 

Taking  property  for  public  use,  see  "Bminent 

Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Goarses,"  f  1. 

PUNISHMENT. 

See  "Criminal  Law,"  $  18. 
Fines,  see  "Fines." 

QUASHING. 

Attachment,  see  "Attachment,"  I  S. 
Indictment  or  information,  see  "Indictment  and 
Information,"  §  3. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  8§  3-5. 

QUIETING  TITLE. 

I  1.    Hlckt  of  motion  and  defoiMS. 

A  mere  asaertion  of  ownerahip  held  not  such 
a  cloud  aa  can  foe  removed  in  eauity. — Waters 
V.  Lewis  (Ga.)  854. 

RAILROADS. 

See  "Street  Railroads." 

Carriage  of  goods  and  passengers,  see  "Oarri- 
ers."^ 

{  1.    Kallroad  oompaaiea. 

Suit  against  ruilroud  company,  in  county  of 
principal  office,  setting  up  cause  of  action  in 
another  connty,  dismissed  where  there  was  no 
allegation  that  corporation  had  agent  in  such 
other  county.— Savannah,  F.  ft  W.  B7.  Co.  t. 
Tony  (Ga.)  878. 

I  2.    PabUo  aid. 

Contit.  IHiK)  held  not  to  authoriKe  the  passage 
of  22  St.  at  Larse,  p.  316,  validating  a  subscrip- 
tion to  the  cnpitnl  stock  of  a  railroad  by  the 
city  of  S.— Cudd  v.  Calvert  (S.  C.)  503. 

f  8.    BlcM  of  war  amd  otkor  Intavosts 
la  land. 

Under  Acts  1804,  p.  1002,  9  14,  authorizing 
a  city  to  alter  a  street  by  condemnation,  it  oiiu- 
not.  without  such  proceeding,  authorize  laying 
of  n  railroad  in  a  ntrect,  the  abutters  nut  eon- 
minting.— Wilk  ins  v.  Town  Council  of  Guffney 
Uty  (S.  C.)  29y, 
32  S.Fi— 09 


an  adjoining  railroad  may  be  recovered  either 
as  a  single  issue  or  by  two  separate  iesnes. — 
Ridley  v.  Seaboard  &  R.  R.  Co.  (N.  a)  325. 

Damages  to  lands  and  past  damages  to  crops 
growing  thereon  through  the  negligent  con- 
structioo  of  adjoining  railroad  embankment 
may  be  recovered  in  one  action. — Ridley  t.  Sea- 
board &  B.  B.  Co.  (H,  C.)  325. 

In  an  action  for  past  damages  to  crops  by  neg- 
ligent construction  of  road,  defendant  may 
have  permanent  damages  as-sessed.  if  demand- 
ed in  the  answer. — Ridley  v.  Seaboard  &  R.  R. 
Co.  (N.  C.)  379. 

Permanent  damages  for  injury  to  land,  and 
past  damages  for  injury  to  croi»i  thereon,  may 
be  recovered  In  the  same  action,  where  the 
past  damages  were  not  considered  in  ascertain- 
ing the  amount  of  the  permanent  damages. — 
Ridley  v.  Seaboard  &  R.  R.  Co.  (N.  C.)  379. 

Complaint  in  action  against  railroad  company 
for  flooding  lands  htid  insnfflclent  because  not  al- 
leging that  defendant  constmcted  the  embank- 
ment obstructing  the  water  flow,  or  had  increas- 
ed it  since  owning  the  land.— Privett  v.  Wil- 
mington. C.  &  C.  R.  Co.  (S.  C.)  75. 

S  6.    SaleSr  leases,  trafflo  oontraots,  and 
oonsolldatlon. 

A  decree  ordering  a  lessee  to  continue  oper- 
ation of  the  road  may  extend  to  a  line  owned 
by  the  lessee  which  connects  the  leased  line 
with  the  lessee's  main  line.— Sontbem  Ry.  Co. 
V.  Franklin  &  P.  R.  Co.  (Va.)  485. 

The  lessee  of  a  railroad  may  be  enjoined  from 
ahnndoning  its  operation,  though  the  operation 
will  he  at  a  loss  to  lessee. — Southern  By.  Co,  v. 
rrnnklin  &  P.  R.  Co.  (Va.)  48r>. 

A  decree  enjoining  the  lessee  of  a  railroad 
from  abandoning  its  operation  i^  not  objection- 
able because  it  re<^uires  the  lessee  to  furnish 
the  same  train  service  that  it  previously  had. — 
Southern  Ry.  Co.  v.  Franklin  &  P.  R.  Co.  (Va.) 

4,sr». 

.A  lease  of  a  road  held  to  imi>liedly  provide 
tlint  the  lessee  should  continue  the  road  in  oper- 
ation.—Southern  Ry.  Co.  V.  Franklin  &  P.  R. 
Co.  (Va.)  485. 

Persons  holding  under  the  lessee  of  a  road 

hrld  bound  by  terms  of  the  lease  requiring  the 
road  to  be  kept  in  operation. — Southern  Rr.  Co. 
V.  Franklin  &  P.  R.  Co.  (Va.)  485. 

I  6.   Oporation  —  Statutory,  laulolpal, 
and  oflolal  vocalatlono. 

Ordinance  Imposing  liceniie  tax  on  railroad 
companies  hfld  not  limited  to  companies  doing 
business  exclusively  within  the  city. — Florida 
Cent.  &  P.  R.  Go.  T.  City  of  Oolnmbia  (8.  G.) 

41)8. 

A  railroad  company  does  business  in  a  city, 
HO  us  to  be  subject  to  a  license  tax  under  Act 
1871,  though  it  runs  its  trains  over  the  tracks 
of  another  company. — Floridn  Cent.  P.  B.  Oo. 
V.  City  of  Columbia  (S.  C.)  408. 

A  railroad,  though  compelled  by  its  charter 
as  a  carrier  to  do  business  in  the  city,  may  be 
required  to  take  out  a  license  for  doing  such 
business.— Florida  Cent.  &  P.  R.  Co.  r.  City  of 
Columbia  (S.  C.)  408. 

Gen.  St.  S  1499  (1  Rev.  St.  S  lt»l).  requires 
snflicient  brakes  to  be  attached  to  gondola  and 
Hat  cars  having  eight  wheels. — Mew  v.  Charles- 
ton &  S.  Ry.  Co.  (S.  C.)  828. 

S  7.   —  Oompanlea  and  persons  llabla 

for  injuries. 

.V  railroad  company  which  has  leased  its  road 
is  liable  for  negligence  of  the  lessee  in' operat- 
ing it.— Pierce  v.  North  Carolina  R.  Co.  (N.  0.* 
399. 


trtB  of  an  emplor^  acting  within  the  scope 
of  hif*  a irthoritT.— Pierce  t.  North  Carolina  R. 
Co.  m.  C.)  3W. 

The  proper  insned  in  an  action  for  death  of  a 
treapaBser  on  a  train  by  wrongrf"!  art.  rtated. 
—Pierce  v.  North  Carolina  R.  Co.  (N.  G.)  399. 

The  qaetttiou  of  a  carrier's  negligMice  In  con- 
structing a  platform  over  water,  and  defectively 
cvrcring  It,  whereby  eonrignee's  aerrant  was 
Injnred,  Md  for  the  jtiry.— Cogdell  t.  Wilming- 
too  ft  W.  R.  Co.  (N.  C.)  TOe. 

§  0.    Aocidenta  at  oroaalncs. 

It  is  negligence  for  a  railroad  company,  in 
digging  a  trench  along  its  track  near  a  cross- 
ing, to  throw  a  pile  of  dirt  into  the  highway 
«o  SB  to  frighten  horsea.— Parlts  v.  Southern 
Ry  Co.  (N.  C.)  387. 

S  10.  —  XaiarlM  t*  yavMHM  am  mr  asu 

teaoAu 

QnesUon  JielA  for  the  jnry  whether  a  railroad 
fouipany  was  negligent,  where  horses  were 
frightened  by  the  escupe  of  steam^froiu  nn  en- 
gine on  a  side  track.— Dnnn  v.  Wilmington  & 
W.  R.  Co.  (N.  C.)  711. 

Evidence  held  not  to  raise  presuiiuition  that  de- 
ceased did  not  stop  and  look  before  attempting 
to  cross  the  track  where  he  was  killed.— McVey 
V.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.)  1012. 

A  company  Is  not  boaod  to  use  the  same  care 
in  ranniiig  trains  over  a  right  of  way  adjuiuing 
a  street  as  if  the  track  lay  in  the  street  itself.— 
McVey  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.) 
1012. 

What  cuistituteB  ordinary  care  in  running 
trains  over  a  track  iised  by  foot  trat-elers  ktld  to 
depend  on  circnmstances.— McVea'  v.  Chesapeake 
ftU  By.  Co.  (W.  Va.)  1012. 

The  fact  that  the  right  of  way  was  used  by 
foot  travelers  h^l  to  impose  on  the  coiupsny  the 
obligation  to  use  grenter  care  in  running  trains. 
-McVey  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.) 
1012. 

1 11.         IbJuImi  to  matfla  mm  or  near 
tnoka. 

In  action  for  killing  stock  on  track,  c.-idencc 
that  it  was  through  no  fault  of  plaindC  keld 
■dmissible.— Louisville  &  W.  R.  Co.  T.  Hall 
(Ga.)  StiO. 

In  action  for  killing  stock,  evidence  lield  to 
require  au  instruction  that  defewiaut  would  not 
he  liable  If  at  the  Ume  of  the  killing  its  agents 
exercised  all  ordinary  care  to  prevent  the  same. 
-LonlBvLlle  &  W.  R.  Co.  v.  Hall  (Ga.)  8(>0. 

In  action  for  killing  stock,  heid  error  to  al- 
low witness  to  testify  that  defendants  killed 
a  good  many  stock  in  that  way.— Central  of 
Georgia  Ry.  Co.  v.  Rosa  (Ga.)  904. 

Where  the  liability  of  a  railroad  company  de- 

f lends  on  whether  o  mule  was  killed  on  the  pub- 
ic crofwing.  and  the  evidence  was  cooflictlng, 
iidmission  of  in«>roper  evidence  was  ground  for 
reversal.- Central  of  Georgia  Ry.  Co.  t.  Robs 
(Oa.)  904. 

lit.    Fires. 

An  instruction  placing  burden  of  proof  on 
plaintiff,  in  an  action  agaiust  a  railroad  com- 
pany for  damages  for  burning  timber  adja- 
cent to  its  right  of  way,  held  proper.— Moore  v. 
^  Dmington  &  W.  B.  Co.  (N.  C.)  710. 

RAPE. 

I  1.    ProaesntioB  mad  pvnlshMOBt. 

It  is  error  to  refuse  to  allow  acciified  on  crofts- 
examinatioQ  to  undertake  to  show  by  prosecu- 


wealth  (Va.)  707. 


Medical  witness  as  an  expert,  after,  statinf 
result  of  his  examination,  cannot  expresB  opin- 
ion that  nO  one  would  have  vtrimtarily  snbrnit- 
ted  to  the  suffering  necessary  to  bring  about 
resnlt-Btate  t.  Hull  (W.  Va.)  240. 

RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  Agent,"  1 3. 

REAL  ACTIONS, 

See  "Ejectment"*;  "Forcible  Entry  and  Detiin 
er,"  i  1. 

RECEIVERS. 

Of  corporations  in  geneml,  see  "Coiporatioiii," 
8  3. 

RECORDS. 

As  evidence,  see  "EvUlenoe."  S  7. 
Estoppd  by  reoord.       "Estopiiel."  i  1. 

Of  Judicial  pToaeedtajgB. 
Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error, '  I  9. 

Cf  particular  instrument*. 
See  "Deeds,"  S  2. 

REDEMPTION. 

From  tax  sales,  see  "Taxation,"  f  8. 

REfERENCE. 

9  1.    Referees  and  proeoodinKS. 

A  referee  appointed  to  take  testlinony  cannrtt 
consider  motion  to  dismlBS.— People's  Loan  fc 
KxchnnKc  Bank  v.  Garlingtou  (S.  C.)  613. 

8  2.    Report  mmd  flndlncs. 

Under  Co^  |  Md.  thst  it  was  dtecK- 
tionary  with  the  csort  wbeUier  er  not  to  m 
aside  a  nonsuit  consented  to  before  s  referee.- 
Cnnm^ngs  t.  Swepsm  (N.  C.)  1)88. 

REFORMATION  OF  INSTRUMENTS. 

S  1.    RlCht  of  Mtloa  avd  defenses. 

Reformatloo  of  a  note  refused,  because  ihf 
mistake  n'as  one  of  law.— Morehead  Banking  C'  ■ 
V.  Jlorehead  <N.  C.)  9G7. 

REGISTRATION. 

Of  voters,  see  "Electl<mB,"  {  1. 

particular  instrumenis  or  tmiNMiotfons. 
See  "Deeds,"  |  2. 


REHEARING. 

See  "New  Trial." 

On  aweul  or  writ  of  error,  see  "Appeal  mi  K^ 
na^%  18. 

RELEASE. 

See  "OompromiBe  and  Settlement":  'Taymrat." 

i  1.    Reanlaites  and  valldtty. 

A  finding  thst  co-obligors  were  never  htW 
on  the  obligation  is  not  a  "relesse"  thercfrm- 
discharging  the  other  obligors.— Slota  T.  ivi- 
zer  (S.  C.)  481. 


RELIGIOUS  SOCIETIES. 

Id  an  action  to  snblect  property  ot  B  Tolnnta- 
ry  society  to  debts  incaned  by  tbe  trustees, 
the  trustees  held  the  only  neoestwry  parties  de- 
fendant.—Josey  T.  Union  Loan  A  Tnut  Co. 

(Ga.)  C28. 

Property  of  a  roluntary  religious  society  held 
subject  to  the  debts  incurred  by  the  trustees. 
— Josey  T.  Union  Loan  &  Trust  Co.  (Ga.)  628, 

A  certificate  of  incoruoratiou,  on  the  presenta- 
tion of  an  agreement  or  certain  persons  to  be- 
come a  corporation  by  the  name  of.  the  "Baptist 
Atissionary  Society  of  West  Virzinia,"  held  in 
effect  incorporating  the  church  the  parties  rep- 
rtwnt  contRiry  to  the  constitution  and  laws. — 
Ptiweil  V.  Dawson  (W.  Va.)  214. 

REMAINDERS. 

See  "Ljfe  Estates." 

Where  a  testator  bequeothB  his  entate  to  one 
(luring  life,  and  then  to  the  latter's  children, 
the  coart  has  power,  on  Hpplicniion  of  the  life 
tenant  and  all  the  livinp  children,  to  order  a 
pale.— Rx  parte  Yancey  (N.  C.)  4!H;  Appeal  of 
Bonshall.  Id. 

A  niortKafre  of  a  contingent  remainder  may 
lie  foreclosed  on  default  wltliont  waiting  unti) 
the  happeuiag  of  the  condition  on  which  the 
remainder  would  vest.— People's  Loan  &  Ex- 
change Banic  T.  Gaiiinirton  (8.  C.)  513. 

REMAND. 

Of  cause  on  ameal  or  writ  of  error,  see  "Amienl 
and  Error,"  |  24. 

REMITTITUR. 

Of  cause  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  §  24. 

REMOVAL  OF  CAUSES. 

Change  of  Tcnne  or  place  of  trial,  see  "yenne,** 
II. 

RENT. 

Se«  "Landlord  and  Tenant,"  i  4. 

REPEAL 

Of  statute,  see  "Statutes,"  {  2. 

REPLEADER. 

See  "Pleading,"  >  5. 

REPLEVIN. 

S  !•    Riclit  of  action  and  defenaea. 

■Under  Code,  I  322,  property  held  undn  ex- 
ecution against  a  third  person  is  subject  to  re- 
plevin by  persons  other  than  the  execution 
debtor.— Mitchell  v.  Sims  (N.  C.)  735. 

f  2.   Fleadl^K  and  evidanoe. 

The  declarations  of  the  husband  as  to  bis 
wife's  interest  in  the  property  held  admissible 
in  an  action  by  the  wife  for  recovery  of  the 
propertT  from  one  claiming  under  execution 
iiKHinst  the  husband.— Mitchell  j.  Sims  (N.  C.) 
735. 

REPLY. 

8ee  'Tleading,"  |  3. 


REQUESTS. 

Fur  hutmctionB  In  cItH  actions,  see  "Trial,"  U 
6-11. 

RESCISSION. 

Of  contract  for  sale  of  goods,  see  "Sales,"  |  8. 

  for  sale  of  land,  see  "Vendor  and  Purdias- 

er,"  i  1. 

Of  insurance  policy,  see  "Insurance,"  f  8. 

RES  GEST^ 

In  criminal  prosecutions,  see  "Criminal  Lav," 
I  8. 

RESIDENCE. 

See  "Domidle." 

RES  JUDICATA. 

See  "Judgment."  §  8. 

RESULTING  TRUSTS. 

See  "Trusts,"  {  1. 

RETURN. 

Of  election,  see  "SUerttons,"  |  3. 

REVENUE 

See  "Taxation." 

REVERSIONS. 

Of  lessor,  aee  "Landlord  and  Tenant,**  1  L 

REVIEW. 

See  "Appeal  and  Error":  •'Certiornri";  "Crim- 
inal Utw,"  U  14-lT;  "Justices  of  the  Peace," 

i  3. 

Bill  in  equity,  see  "Equity,"  |  7. 

REVIVAL. 

Of  action,  aee  "Abatement  and  Revival,"  t  1* 
Of  judgment,  see  "Judgment,"  |  11. 

RIGHT  OF  WAY. 

ot  railroads,  see  "RaUreads,"  i  8. 

ROADS. 

See  "Highways." 

ROBBERY. 

Suddenly  snatchiug  a  purse,  without  using 
intimidation,  and  M'here  there  is  no  resistance, 
hftd  not  robb«7-— Spencer  v.  Sute  (Gta.)  849. 

A  felonious  taking  is  established  by  showing 
that  it  was  with  the  intent  to  deprive  the  own- 
er of  the  use  of  the  property  and  appropriate 
it  to  the  taker.— State  v.  Nicholson  (N.  C)  813. 

Robbery  near  a  hifibway  is  committed  where 
the  act  is  doue  wihiu  30  or  75  yards  of  a  county 
road  in  view  thereof,  though  neither  prosecutor 
nor  accused  knew  of  tbe  road.— Sute  T.  Nicli- 
Olson  (K.  C)  813. 


sufficient  If  it  made  prosecntor  appraheoiiiTe  of 
danser.— State  r.  Ni^olBon  (N.  G.)  813. 

SALES. 

See  "Vendor  and  Pnrehaser." 
Of  Intoucating  liquors,  see  "lotoxieating  Liq- 
nora." 

On  foreclosure  of  mortgage,  see  "Mortgages," 
Tax  saks.  see  "Taxation,"  I  7. 

S  1.   lUqvlalies   mmd  Talidltr   •t  eon- 
tract. 

Ad  agent,  under  1  Rev.  St.  M  1859,  1860,  can- 
not recover  of  lita  principal  for  Iorb  sustained 
on  a  contract  for  future  delivery  of  gruiu,  un- 
less he  shows  a  bona  fide  intention  of  his  prin- 
cipal to  receive  the  grain  at  the  maturity  of 
the  contract.— Harvey  v.  Doty  (S.  C.)  501. 

i  2.    OonstrnotioB  of  oontrmct. 

A  contract  Md  not  to  evidence  a  sale,  but  to 
create  a  del  credere  agenc?.— Holleman  r.  Brad- 
ley rertilizer  Co.  (Ga.)  83. 

{  S.    KodUleAtlom  m  vaaolaaloB  of 

trmot. 

Where  purchaser  of  personalty  mnkps  a  ma- 
terial represent ation.  n-hich  is  false  and  on 
which  the  vendor  acts,  it  is  a  fraud  in  law 
avoiding  the  sale.— Newman  t.  H.  B.  Clatlin 
Co.  (Oa.)  »43. 

I  4.   FwfonuAett  of  o— traai. 

If  the  buyer  continues  to  use  property  after 
discovery  of  breach  of  warranty,  he  is  deemed 
to  have  accepted  it.— Hoyett  &  Smith  Ml^.  Co. 
v.  Gray  (N.  C.)  718. 

i  6.  Warrantlea. 

Evidence  in  action  on  note  held  insufficient  to 
show  br«u:h  of  warranty  aa  a  defense  to  the 
action  on  a  note  given  for  a  sale  of  a  news- 
paper.—Florence  V.  Pattlllo  (Ga.)  6^. 

Though  a  buyer  accepts  the  property  with 
knowledge  that  it  is  not  as  warranted,  he  is  en- 
titled to  damages  for  the  breach.— Hnyetl  ft 
Smith  Mfg.  Co.  V.  Gray  (N.  C.)  718. 

Where  buyer  accepts  property  with  knowl- 
edge of  breach  of  warranty,  the  seller  may  re- 
cover price,  less  amount  paid  and  damages.— 
Huyett  ft  Smith  Mfg.  Go.  v.  Oray  <N.  C.)  718. 

I  6.    Ranadiea  of  seller. 

Where  the  buyer  allejced  that  the  goods  were 
worthless,  evidence  of  the  value  he  placed  on 
them  when  he  amilied  for  insurance  thermn 
held  admissible.— Kyala  t.  Johnson  County  Sav. 
Bank  (Oa.)  645. 

It  was  not  admissible,  however,  to  show  that 
the  insurance  company  would  probably  have 
paid  him  full  value  for  the  goods  had  he  in- 
sured them  at  the  invoice  price. — Ryals  v.  John- 
son County  8av.  Bank  (Ga.)  645. 

Where  the  seller  retains  title  to  the  property 
as  security,  he  has  a  lien  to  secure  the  amount 
due,  and,  if  not  paid,  is  entitled  to  a  foreclosure 
and  sale— Hiiyett  &  Smith  Mfg.  Co.  v.  Gray 
(X.  C.)  718. 

Ad  agreement  of  a  seller  to  extend  the  time 
of  payment  of  the  price  held  not  a  waiver  of 
the  right  of  potuieNsion  of  the  chattels. — Bad- 
hnm  V.  Brabham  (S.  C.)  444. 

I  7.   Hemediea  of  bvyor. 

The  measure  of  damages  for  breach  of  war- 
ranty of  the  souuiIneRS  of  an  animal  nold  held 
the  difference  between  itM  value  80tiud  and  un- 
sound.—Ilobbs  V.  Bland  (N.  C.)  683. 

A  buyer  may  recoup  damaireH  for  breach  of 
warranty,  in  an  action  by  the  seller  for  the 


price  and  the  real  value  of  the  i»nmprty  rv- 
ceived.— Huyett  ft  Smith  Mfg.  Co.  Gray  (N. 
C.)  718. 

SATISFACTION. 

See  "AcoMd  and  Satisfaction." 

Of  judgment,  see  "Judgment,"  |  12. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

I  1.    Private  aelioela  and  ftoaileinlea. 

A  provision  that  "no  money  would  be  re- 
turned" if  a  pupil  was  expelled,  held  not  to  pre- 
vent recovery  of  tuition  due  in  advance  nt  tune 
C)  School  T.  Wescott  (S. 

A  catalogue  and  ipedal  contract  eonatrued. 
and  held,  that  the  school  could  recover  tnitiun 
due  on  expiil^n  of  mipil  only.— Horner  School 
V.  Wescott  (N.  0  885. 

S  2.    Pnblie  aoIioaU. 

Under  Const,  art.  11,  H  8.  12,  and  22  St.  at 
Large,  p.  067,  a  county  must  show  that  liquor 
license  funds  were  surplus  after  paying  school- 
tax  defidenciea.  before  it  could  compel  the 
comptroller  to  apportion  th«n  among  the  conn- 
ttes.— State  T.  iSerham  (8.  a)  41& 

SECONDARY  EVIDENCE. 

In  dvil  actioiu.  lee  "Bridence,"  |  3. 

SENTENCE. 

In  criminal  iwoMcntioBS,  we  'XMminnl  I^w,** 
i  18;  **LaR<eny,"  |  2. 

SEPARATE  ESTATE. 

Of  married  women,  see  '*Husband  and  Wif^" 
S  3. 

SEQUESTRATION. 

A  sequestration  bond  Md  to  represent  the 
property,  and.  accordingly,  an^  party  having  an 
interest  in  the  property  mif^t  enforce  it. — 
H.  B.  Claflin  Co.  v.  De  Vaughn  (Oa.)  106w 

SERVICE. 

Of-papern  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  *S  9. 
Of  pleading,  see  "Pleading,"  B  0. 
Of  process,  see  "Process,"  |  2. 

SERVICES. 

See  "Work  and  Ubor." 


SET-OFF  AND  COUNTERCLAIM. 

Right  of  stockholder  of  insolvent  omporation  to 
set-off  against  subscription,  see  "OontoratioBa*' 


S  1<  Svbjeot-matter. 

A  plea  of  set-off  is  not  good  nnless  it  aUect*3 
farts  showing  demand  against  plaintiff  due  to 
defendant  when  the  action  was  begiui.~Wai- 
ters  V.  BsTes  (Qa.)  800. 

One  sued  on  a  note  by  a  bank  cannot,  after 
the  bank  is  declored  insolvent,  maintain  a  i-uiin- 
tercliiim  for  a  depoait  mnde  before  the  bank 
became  insolvent,  and  after  suit  was  com- 
menced.— Pic<lmont  Bank  of  Morgaaton  t.  Wil- 
son (N.  C.)  889. 


INDEX. 


1099 


A  couDterclaim  cannot  b«  filed  In  an  action 
inlcr  Code  to  recover  specific  chattels,  in  the 
bsence  of  exceptional  drcnmstanceB  entitlioR 
efendant  to  ebnitable  relief.  —  Badham  t. 
Irabham  (8.  C.)  444. 

A  deputy  sheriff  held  entitled  to  set  off  bis 
luiin  tor  serviceft.  in  an  action  on  bis  liond  for 
liliire  to  account  for  moneyi  recelred.— Davie 
.  Baker  (W.  Va.)  239. 

SETTLEMENT. 

ee  "Accord  and  Satisfaction";  "OompromiBe 
ond  Settlement." 

deration  and  effect  of  acconnting,  see  "Ac- 
coant,"  1 1. 

SHERIFFS  AND  CONSTABLE! 

1.  AppolmtmoBt)    ^wdlfloatlra,  mnA 

toanro. 

That  a  deputy  sheriff'  retained  money  collected 
ir  serviceB  to  which  he  was  entitled  under  his 
mtract,  when  part  of  his  duties  had  been  taken 
oni  him  without  auj  change  in  the  agreement 
ir  compensation,  held  no  breach  of  bis  bond  to 
.-count  for  said  money.— Davis  t.  Baker  (W. 
a.)  239. 

Ueduction  of  a  deputy  sheriff's  duties  without 
:iy  change  in  the  original  agreement  for  com- 
'nsalion  does  not  necessarilv  reduce  the  cum- 
mfiation  to  whidt  be  is  entitled.— Davis  v.  Bak- 
(W.  Va.)  289. 

A  bond  of  a  deputy  sheriff  to  the  sheriff  for 
le  faithful  performaoce  of  his  duties  iu:ld  to  be 
contract.— Davis  v.  Baker  (W.  Va.)  230. 

8.  OompoBsatleH. 

TTnder  Act  March  2,  1897  (22  St.  at  Large,  p. 
'4),  constatries  of  Bamberg  county  held  not  en- 
-Jed  to  mileage  for  conveying  unisoners  from 
magistrate's  court  to  the  county JalL- Higb- 
wer  V.  Bambng  Connty  (8.  C.)  576. 

8.    Powers,  dmtles,  mmi.  Uabllitles. 

Official  acts  of  deputy  sheriff  held  not  invalid 
cause  of  Us  failure  to  take  and  file  the  oath 
office.— Stephens  v.  State  (Oa.)  13. 

Bonds  of  depaty  sheriff  need  not  be  approved, 
d  therefore  Pol.  Code,  §  252.  and  Pen.  Code,  S 

2,  are  not  applicable  to  deputies. — Stephens  v. 

ate  (Ga.)  13. 

Where,  on  certiorari  to  judgment  of  magix- 
ite  rendered  on  rnle  against  constable,  the 
rl^ment  making  rule  absolute  requires  tbe  coii- 
ihle  to  pay,  oat  of  a  fund  in  bis  bands,  to 
lltioner  in  tbe  rnle.  more  than  the  fond,  the 
:lgment  is  erroneous.— Qrimsley  v.  Alexander 
u.)  24. 

(n  rnle  against  sheriff  for  tatlure  to  sell,  kM 

:or  to  make  rule  absolute  for  full  amount  of 
et-iition,  where  designated  parts  of  property 
'i<>d  on  belonged  to  persons  other  than  defend- 
t  in  execution,  and  were  not  subject  thereto, 
d  the  balance  of  tbe  property  was  of  less 
hie  than  the  amount  of  the  fi.  fa.— Wilkins  v. 
tuTioan  Freehold  Land  Mortgage  do.  of  Lon- 
n  (Ga.)  135. 

SUNDER. 

i  "Libel  and  Slander.** 

SLEEPING  CARS. 

»  "Carriers,"  H  3-9. 

SPECIAL  LAWS. 

•  "Statutes,"  I  1. 


SPECIFIC  PERFORMANCE 

8  1.    Coatraots  emforoeable. 

Parol  contract  giving  owner  right  to  redeem 
from  tax  sale  will  not  be  enforced,  it  not  appear- 
lug  there  had  been  any  part  performance.— Btb- 
erfdge  v.  Woodard  (Ga.f  122. 

Specific  performance  of  contract  to  convey 
land  on  itiiymont  of  prii-e  will  not  be  decreed, 
where  plaintiff  entered  into  parol  agreement 
with  defendant  to  become  answerable  for  debt 
of  another  and  to  pledge  land  as  aecuri^t 
though  agreement  he  not  legally  binding. — 
Kirkland  v.  Downing  (Ra.)  6S2. 

Oral  re«fission  of  contract  does  not  bar  specific 
performance  without  dertruotion  of  written  con- 
tract, or,  if  oral,  surrender  of  potii<etuiioD. — Cun- 
ningham V.  Cunniogham  (W.  Va.)  DOS. 

Oral  abandonment  of  oral  contract  for  land 
will  defeat  specific  performance  by  purchaser,  if 
possession  Is  surrendered  to  vendor. — Gunning- 
■  ham  V.  Cunningham  (W.  Va.)  998. 

'  8  2.    FrooeofUnc*  and  rollof. 

Evidence'  In  bill  for  specific  performance  of 
[  contract  based  on  oral  gift  on  a  meritoriooa  c<hi- 
{  sideration  and  performance  thereunder  hdd  to 
I  sustoln  judgment  for  plaintiff.- Cansey  v.  Oaus- 
ey  <Ga.)  m 

A  bill  hdd  not  to  seek  spedflc  performance  of 

a  contract  of  a  corporation  to  deliver  bonds. — 
Koanoke  St.  Ry.  Co.  v.  Hicks  (Va.)  295. 

i    Evidence  must  be  clear  to  enable  a  court  of 
sanity  to  enforce  oral  contract  for  aale  of  land. 
'  -Harris  v.  Elliott  (W.  Va.)  178. 

Where  answer  admits  oral  c(mtrM<-t  for  sale  of 
land  as  alleged,  and  the  statute  of  frauds  is  not 
relied  on,  no  proof  of  contract  or  delivery  of 
pOBseHiion  and  no  writing  is  required. — Cunning- 
ham V.  Cunningham  (W.  Va.)  998. 

Oral  waiver  of  contract,  to  defeat  specific  per- 
formance of  purchaser,  cannot  be  proven  bj 
casual  conversations. — Cnnningbam  v.  Cunning- 
ham (W.  Va.)  908. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors," 

SPLITTING  CAUSES. 

See  "Action,"  fi  3. 

STALE  DEMAND. 

See  "Equity,"  |  2. 

STATEMENT. 

Of  case  or  facts  for  purpose  of  review,  see  **Ap- 

peal  and  Bnor,"  |  9. 
Of  plaintiff's  claim,  see  "Pleading."  1 1. 

STATES. 

Courts,  see  "Oourta.** 

Publk  lands,  see  "PnUlc  Lands,'*  1 1. 

I  1.    CtoTsnuamt  tmd  ofioen. 

Act  1899,  pnrportiog  to  abolish  the  office  of 
prison  superintendent,  held  not  to  abolish  it, 
since  It  required  performance  of  tbe  same  du- 
ties by  otherB.~St8te's  Prison  of  North  Caro- 
lina V.  Day  (N.  C.)  748. 

An  appointment  by  the  governor  of  a  state's 

Erison  superintendent  to  fill  a  vacancy  caused 
y  n  resignation  need  not  be  conflnned  by  the 
senate.— State's  Prison  of  North  Gajrolina  t. 
Day  (N.  C.)  748. 
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of  Axrieultnn  (W.  Va.)  1007. 

STATUTES. 

Iaws  Impairing  obligation  of  contracts,  ne 
"Constitutional  Law,"  |  2. 
ProvUiont  TfUMng  to  particular  subjects. 

See  "IntoxicatiDfc  Liquors":  "Limitation  of  Ac- 
tions," I  1;  "Railroado."  §§  6-12. 
Statute  of  frauds,  see  "Prands,  Statute  of." 

1.    General  «md  speoial  or  lockl  laws. 

Const.  ISOu,  art.  3,  S  34,  sabd.  11,  prohibiting 
special  laws  where  peneral  laws  are  applicable, 
is  not  retroactiTe.— State  t.  Tncker  (S.  C)  301. 

1  S.    B«peal,  ■aspeBalm,  ezpirattem.  amd 

revlTal. 

Gen.  St.  1882,  H  1178,  1179,  1181,  requir- 
ing riparian  owners  to  clean  out  running 
streams,  is  not  repealed  by  Const.  1896.  iirt. 
17,  I  11.  subd.  8.— Btflte  ▼.  Tnoker  fS.  C.)  361. 

Act  1871.  i  8.  empowering  cities  to  impose 
license  taxes,  is  not  rei»ealed  by  Act  1807,  en- 
titled "An  act  to  render  uniform  taxation  in 
towns  and  cities."— Florida  CenL  A  P.  R.  Co. 
y.  Oity  of  ColombU  (8.  G.)  406. 

1  Rev.  St.  c.  45,  imposing  conditions  on  for- 
celgn  corporations,  did  not  repeal  the  provisions 
■of  the  Code  snbjecting  property  of  for^fn  cor- 
pmtioa  to  attachment. — ^wilUaoiwn  t.  EnatMB 
BuildbiK  &  Lou  Au'b  (9.  C.)  76K. 


Little  (Ga.)  86. 

An  amendment  of  a  statute  as  to  parties  who 
mar  recover  damages  for  causing  a  death  does 
not  apply  to  a  canse  of  action  arisinK  beforv 
the  amendment  was  adopted.  —  Nohrden  v. 
Northeastern  R.  Co.  (S.  C.)  624: 

No  part  of  a  statate  can  be  rejected  as  un- 
necessary unless,  on  considering  all  the  lan- 
Koage.  a  rational  effect  cannot  be  eiven  to  it.-' 
Postal  TeL  Cable  Co.  t.  Farmrille  &  F.  R. 
Co.  (Va.)  468. 

Where  the  meaniog  of  a  word  in  one  iD8tanc» 
is  clear,  it  must  be  given  same  meaning  else- 
where. '  aniens  different  meaninc  was  dearly 
intended.— Postal  Tel.  CaUe  Co.  t.  ParmviUe 

P.  R.  Co.  (Va.)  4t». 

Code.  H  1287-1289.  held  in  pari  materia.— 
Postal  Tel.  Cable  Co.  v.  ParmviUe  &  P.  R.  Co. 
(Va.)  4U8. 

In  construing  a  statute  reviung  a  former  one, 
the  meaning  of  which  bnd  been  settled,  change 
of  phraseology  will  not  be  construed  as  a  cbangr 
of  the  law,  unless  the  intent  is  clear.— &«wd  v. 
Randolph  County  Court  (W.  Va.)  lOB. 

I  4.    Pleading  and  eridenee. 

PriT.  Laws  1897,  c.  56.  is  a  public  sttftnte, 
and,  tboogfa  nabllshed  among  the  private  law*, 
need  not  be  pleaded.— Hancock  v.  Norfolk  A  W. 
Hy.  po.  (N.  G.)  678. 


VniTEO  STATES. 

CONSTITUTION. 

Amend,  art.  14   283 

OEOROIA. 

OODE  1873.  ' 

I  2040  et  seq   626 

CIVIL  CODE  1895. 

1825    838 

2321   840 

28G6  et  seq  625,  626 

3357    846 

I  3614.  3615   114 

3828    876 

4465.  Amended  by  Laws 

1897,  p.  32   118 

4736    665 

4961   611 

0043   858 

5055    603 

0057.  Amended  by  Jmwb 

1807,  Dec.  21   871 

60m  et  seq   631 

5124    118 

5165   844 

S  5463,  5526.  5.-^40   137 

5D.S5   579 

6621    121 

PENAL  CODE  180S. 

I  04.  65   a47 

73    861 

136    34.5 

243    14.1 

5  270,  272,  306   13 

341    155 

428    22 

i  434,  435   665 

929    365 

POLinOAL  CODE  1895. 

I  7%  par.  8   368 


STATUTES  CONSTRUED. 

r^l,  ^  252   13 
377  et  seq  807 
752    88 

CITY  CHARTERS. 

Fitzgerald,!  U8.  I^wh  1886, 
p.  m  388 

LAWS. 

1893,  p.  a'lS   S« 

1894,  p.  76  647 

1896,  p.  44   603.  631 

1896,  p.  174.  Fitzgerald 
Cit7  Charter  363 

1897,  p.  32  ;  lis 

1807,  p.  39   22 


MEW  TORK. 

LAWS. 

1892,  p.  1980.  S  121......  404 

nORTH  OABOUirA. 

COXSTITUTIOX. 

Art.  1,  §  7  679 

Art.  7,  «  7  558 

Art.  10,  I  8  731 

Art,  11.  S3  748 

CODE. 

I  214    963 

I  244    889 

«  274   554 

ft  322    788 

I  413   377,  892 

S  423    966 

I  .550    399 

S  590    381.  980 

H  738.  747    757 

»  1187.  1237   967 

i  124.'.  Rew-aled  by  Laws 
1885,  p.  233   741 


1370    3»n 

1816   322 

1826    881 

1900    3NI 

2065   S6i 

2149   38!t 

2651   SM 

3062  4W 

3306    95U 

3749.  Amended  by  Ijiwa 

1895,  ch.  2tMi  96!t 

}  3802    54M 

S  3803   51&  8«1 

LAWS. 

1864-65.  Public  Lan^  ...  7441 

1885.  p.  233    741 

1803,  ch.  22    325.  WJi 

1893.  cb.  299.  H  (I,  8  44M 

1893,  ch.  4o3,  »  1   74.-; 

1895,  ch.  119,  S  90  974 

1895.  ch.  224  .1^.  iS^l 

18S>5,  ch.  296   'X^i 

1897,  ch.  50   fiT'.t 

1897,  eh.  109  .TSit 

1809.  State's  Prison  74«i 

BOtJTK  CABOUOf  A. 

CONSTITCTION. 

Art  1,  I  6   691 

Art.  1.  8  18  29a  4(i> 

Art.  2    7tW 

Art.  2.  H  2-4.  8  406. 

Art  3.  (  28   t«*i 

Art  8^  I  29   tm 

Art  3,  I  34.  sabd.  11   .S<ll 

Art.  5,  i  22   828 

Art  5,  I  28  149,  7R1» 

Art.  6.  8  0   7«U 

Art.  8,  1  «   40ii 

Art  9.  I  15   2 

Art  11.  H  a,  12   418 

Art.  18,  J  1  aas 

Art.  17,  1 11.  sabd.  8  3t*l 
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COI>E  OF  CIVIL  PROCE- 

DUllE. 

lU   81S 

14U    536 

142    801 

i  144-147    417 

165    301 

ITl.  Bubd.  2   539 

\  100.  102  ;   828 

IW  73,  539,  828 

253    70li 

2*  .8   444 

3iif[    421 

I  384,  386   67 

445    766 

GENERAL  STATUTES. 

!  1178-1181    361 

1408   .'828 

I  1904.  1996  4  S22 

lEVISED  STATUTES  1830. 
783,  sabdB.  6,  9  *  «7 

tETISBD  STATUTES  1893. 

Volume  1. 

■age  C87,  §  1903  447 

45  -.  7(W 

i  174^180    700 

S  677,  691   424 

775    406 

1»90    531 

I  1522,  1629   798 

1681    828 

185»    501 

i  1037,  1939    353 

2126.  Amended  br  Lswh 

1806,  ».  lUO  522. '690 

212T   522 

2129    307 

2206    448 

2:^6    524 

2409    306 


Volume  2. 
I  296    425 

LAWS. 

1868,  p.  597   447 

1871,  p.  669.  I  8   408 

1882,  p.  984   503 

1883,  p.  430   613 

1887.  8.  819,  }  1   497 

1889,  D.  462   676 

1S!)3-H  p.  409    702 

18:13-94,  p.  481   861 

1804,  o.  KK)2,  J  14   298 

18W-fc,  jp.  7b6   361 

1896.  p.    700 

1806,  p.  148,  8  43         298,  408 

1896,  p.  190   690 

1R96.  p.  213,  I  1   764 

1806,  p.  316   604 

1897,  p.  409   408 

1807,  p.  450   766 

1897,  p.  453  601,  602 

1897,  pp.  474,  580  :  57« 

1898,  p.  967    418 


CONSTITUTION. 
Art  10,  I  1  479 

GODB. 

H  84,  132   464 

f  469  54,  55 

I  664.   Amended  by  Laws 
1807-98,  pp.  613,  514. . .  64 

854  .VT.   466 

if  1287-1280   466 

2602  ..;   BB 

2840.  k  7  78? 

2877    292 

2034    778 

f  2981,  29ft4   63 

i  32U  461 


6  3218    775 

I  3252    49 

53290    42 
3»40    470 
3426    4BR 
3427.   Ameoded  by  Laws 

1895-96.  p.  177   455 

S  3484.   AoieiMled  by  Laws 

1891-02,  p.  062  465 

I  4093    83 

LAWS. 

1876- 77,  pp.  383.  334   4«S 

1877-  78,  pp.  247.  248. ....  468 
1880-00,  p.  197,  88  tj>27,28  479 

1880-90,  p.  497    776 

1801-92,  p.  062  ^ 

1893-94.  p.  722   2W 

1895-96,  p.  177   456 

1897-98,  pp.  513,  514   64 

1897-98;      648  780,  78« 

l807-98k     717   44. 

1897-96,  p^  763  201 


WBST  TIBOnOA. 

OOXSTTEUnOII. 
Art  13,  8  6  


CODE  1891. 
Ch.  29  MO 

ch.  47,  9  im 

Gh.  47    31  «e 

Ch.  50,    179  lOOT 

Ch.  73,    5  »fi 

Ch.  74,    2  271 

Ch.  100,  f  13  »T 

Ch.  106   2B(i 

Oh.  110.  8«  2.  3  170 

Ch.  114.  8  7  IflS 

Ch.  130,  f  23.  170 

Ob.  131,  f  9  M2t 

Gh.  131.  S  12  246 


STOCKHOLDERS. 

f  banks,  M*  "Baaki  and  BanUtiK,"  8  1. 

STREET  RAILROADS. 

M  "BaUroads." 

1.    BacvlAtlom  «nd  oparatiom. 

A  atreet-railway  ftancbise  held  to  estltle  pua- 
■□gera  on  a  country  extension  to  a  trnusfer  to 
le  city  line,  and  thereofter  to  as  many  truaa- 
>rn  as  the  city  passen^s  were  entitled  to.— 
ichmond  Railway  &  Electric  Co.  t.  Brown 
ra.)  775. 

STREETS. 

>e  "£Dghwa7«**;  *OIanidpal  Corpontioiu,**  t  6. 

SUBROGATION. 

Where  a  surety  is  compelled  to  pay  a  judgment 
;ninst  her  principal,  she  is  entitled  to  be  sub- 
ignted  to  the  jadgment.— Klood's  Adm'r  r. 
utter  CVa.)  61. 

To  warrant  subrogntion  in  one  paying  a  debt 
surety  or  otherwise,  the  debt  must  have  been 
lien  on  the  Itnd.— Harris  r.  ElHott  (W.  Ya.) 

a 

SUBSCRIPTIONS. 

>  corporate  ateck,  see  "Oorporatlmat'*  |  1. 

SUIT. 

«  "Actioo." 


SUMMARY  PROCEEDINGS. 

Recovnr  of  pomeerion  br  landhwd,  aee  Tand- 
lord  and  Tenant,"  |  5. 

SUMMONS. 

See  ^'PitKcn.'* 

SUPREME  COURTS. 

Ste  "Conrts,"  |  3. 

SURETYSHIP. 

See  '^^incipal  and  Surety.** 

SURFACE  WATERS. 

See  "Waters  and  Water  Counei,**  |  2. 

SURVIVING  PARTNERS. 

See  *<PartaenUpt"  I  & 

SURVIVORSHIP. 

Of  4eTlaBM  or  leaattea,  n»  "Wills,"  |  0. 

SUSPENSKM. 

Of  benefit  faiaaraace,  aea  'InawaMS^"  |  U. 

Digitized  by  GooqIc 


OccupatUm  or  privilege  taxea. 

See  "LiceniieB,"  S  1. 

I  1.  Xatttre  and  ezteat  of  power  in 
senernL 

Act  imposiag  tax  od  preBident  of  ever;  bauk 
in  the  Htate  held  inoperative,  when  Bought  to  be 
applied  to  proceeds  of  national  banka.— Unton 
T.  Oiilde  (Ga.)  017. 

Under  Const,  art.  10,  8  1,  reqoirinft  taxes  to 
be  equal  and  oniform,  a  coun^  cannot  tax  a 
mercnaDt'B  capital,  the  legislature  haTine  pre- 
scribed no  method  therefor.— Board  of  Sup'rs 
of  MoDtgomei7  County  t.  Tallant  (Va.)  419. 

I  S.    OMstitntional  TC««lT«m«mia 
matrletiona. 
Coast  art.  13,  I  e.  forfdting  loM  for  failure 
to  alter  for  taxes,  is  not  depriring  person  of 

Sroperty  without  due  Nocess  of-  law.— State  t. 
ponangle  (W.  Ya.)  SKt. 

I  S.    UabiUtr  of  persons  mad  property. 

Under  Acts  1889-90;  p.  197,  H  27,  28,  proTid- 
ing  for  a  licenae  tax  on  merchants,  their  capi* 
tal  cannot  be  otherwise  taxed.— Board  of  8^'rs 
of  Montgomery  Gonnty  T.  Tallant  (Va.)  419. 

ProspectlTe  production  of  oil  under  oil  lease 
cannot  be  properly  charged  on  personal  property 
books  to  the  lessee  as  personalty.^-Garter  t.  Ty- 
ler County  Court  (W.  Va.)  216. 

Under  Code,  c.  29,  providing  for  a«8es8ment  of 
taxes,  the  words  "personal  property"  apply  td 
bU  fixturea  attached  to  land,  if  not  inclnded  in 
the  valuation  in  the  land  book.— Garter  T.  iVler 
Connty  Court  (W.  Va.)  21(1 

I  4.    Plaoe  of  tanntion. 

Tuga  uud  bargee  owucd  by  a  Virginia  corpo- 
ration enrolled  In  Pbiladelnnia  held  taxable  in 
Virginia.— Norfolk  &  W.  Ry.  Co.  t.  Board  of 
PubUc  Works  (Va.)  779. 

I  6<    Iatt  and  asseasment. 

I^oranre  of  both  the  property  owner  and  the 
taxing  power  as  to  a  fact  concerning  the  prop- 
erty ORseMsed  hdd  not  to  entitle  the  property 
owner  to  relief,— Du  Bignon  v.  Gty  of  Bruns- 
wick (Ga.)  102. 

10.  GolleetloB  and  enf Mvoaoat 
ac*l*rt  peraoBB  or  personal  prop- 
erty. 

Act  March  2,  1807,  providing  for  recovery  of 
past-due  railroad  taxes,  cannot  authorize  as- 
sessment of  suit  taxes  in  the  proceeding 
brought  to  recover  them.— State  Cheraw  & 
D.  R.  Co.  (S.  C.)  691. 

Allegation  in  a  complaint  against  railroad 
company  to  recover  past-due  taxes  held  In- 
sufficient to  show  assessment  of  defendant's 
^perty.— State  t.  Cheraw  &  D.  R.  Co.  ^  C.) 

Under  CVtnst.  nrt.  1,  |  6,  and  Id.  art.  3,  } 
29,  complaint  against  railroad  company  to  re- 
cover post-dne  taxes  under  Act  March  2, 
1897,  must  allege  that  defendant's  property 
was  properly  assessed.- State  v.  Cheraw  &  D. 
R.  Co.  (S.  C.)  091. 

i  T.  Sale  of  land  for  nonpayment  of 
tax. 

Property  sold  for  taxes  under  fl,  fa.  of  one  in 
possession  thereof  who  had  returned  it  for  taxes 
hdd  not  invalid  because  the  property  belonged 
to  children  of  defendant  in  n.  fa. — ^Dawson  T. 
Dawson  (6a.)  29. 

Levy  of  tax  execution  for  fl6.20  on  half  in- 
terest in  1,226  aovs  of  land  hM  so  grossly  ex- 
cessive as  to  render  sale  thereimder  vmd.— 
Hobbs  T.  Hamlet  <0a.)  351. 


oirectual. — Mernmon  v.  Lorman  (N.  Cf  i.k^- 

Bvidence  that  a  tax  collector  received  re- 
demption money  held  sufficient  to  jnotif^-  the 
submission  of  the  question  of  his  authontr  to 
the  jury.— Merrimon  v.  I^man  (H.  C.)  732. 

Assignee  of  cnrtificate  isstied  to  county  anhig 
to  recover  land  allowed  to  proceed  in  same  actioa 

to  foreclose.— Collins  v.  Bryan  (N.  C.)  975. 

Under  Code,  f  664,  as  amended  by  Acts 
Assem.  1807-98,  pp.  ol3,  514.  one  in  whose 
name  land  was  returned  delioiiucDt,  when  »o\d 
to  the  state  for  taxes,  may  redeem,  though  It 
was  soU)  a  second  time,  after  entry  in  the 
name  of  another.— Dotri^  v.  Christian  (Va.)  54. 

A  previous  owner  redeeming  land  that  had 
been  sold  to  the  state  a  second  time  need  not 
pay  costs  of  the  applicati<m  of  a  stranger  to 

fturchase,  where  the  land  was  not  continned 
n  the  name  of  the  previous  owner,  required 
by  Code,  f  469.— Dooley  v.  Christian  (Va.)  54. 

i  0.    Tan  titles. 

Where  property  sold  for  tnxts  is  not  redeem- 
ed within  12  months,  the  purchaser  ^ts  good  ti- 
tle, as  against  real  ownent.  though  it  was  sold 
for  tsxes  against  third  person.- Dawaon  t.  Daw- 
son (Ga.)  W, 

The  assignee  of  a  tax  certificate  issued  to 
county  cummisntmers  can  only  acquire  the  title 
by  foreclosure,  as  provided  by  Laws  1885,  c.  119. 
{  90.— Hubs  v.  Craig  (N.  C)  974;  Whitman 

Dickey,  Id. 

Assignee  of  a  county  porchaidng  land  at  a  tax 
sale  is  not  entitled  to  a  deed  tiierefbr,  bet 
merely  to  a  foreclosure  of  the  certificate. — Col- 
lins V.  Bryan  (X.  C.)  975. 

Laches  will  not  bar  a  landowner  from  assail- 
ing a  tax  title,  where  there  in  no  possotcsion  un- 
der it— State  V.  Sponaugle  (W.  Va.)  283. 

Omission,  in  list  of  sales  for  taxe«.  to  slate 
the  estate  of  the  owner,  will  not  annul  the  tax 
deed.-State  v.  Sponaugle  (W.  Va.)  283. 

Irregdlarities  in  Bhefifl*s  deed  hdd  inaufficieot 
to  render  the  same  invalid.— Ntuum  t.  McEl- 
downey  (W^.  Va.)  1024. 

i  10.  Forfeltarea  and  ponaltias. 

A  valid  sale  for  taxes,  passing  title  of  owner, 
will  prevent  its  forfeiture  from  failure  to  enter 
for  taxes  In  the  name  of  the  former  owner  for 
years  subsequent  to  sale.— State  v.  Sponan^e 
(\V.  Va.)  283. 

The  state  Is  not  provented  by  a  sale  tor  taxes 

from  setting  up  its  right  under  forfeiture  for 
omission  to  enter  land  for  taxation  either  be- 
fore or  after  tax  sale.— State  v.  Sponaugle  (\\'. 
Va.)  283. 

Where  land  is  sold  for  taxes,  and  the  purchas- 
er pays  taxes  thereon,  it  does  not  prevent,  on 
theory  of  estoppel,  the  state  from  setting  up 
against  the  tax  purchaser  a  title  to  land  by  for- 
feiture for  failure  of  the  former  owner  to  enter 
it  for  taxation.— State  v.  Sponaugle  {W.  Va.) 
283. 


TELEGRAPHS  AND  TELEPHONES. 

i  1.    B«snlatlon  and  operation. 

Where  au  agent  sends  a  telegram  in  his  own 
name,  his  failure  to  notify  the  company  of 
the  relation  of  the  addressee  and  bis  principaL 
and  that  it  is  for  the  latter's  benefit,  held  not 
to  preclude  the  jprincipars  recovery  for  a  fail- 
ure to  deliver.— Caahion  v.  Western  Ualu  Tel 
Co.  (N.  C.)  746. 

A  telegraph  company  authorizing  railroad  op- 
eratora  to  receive  messages  In  the  night  im  Hatae 
for  mental  anguish  caused  hy  a  failnre  to  deUv- 


INDKX. 


r  a  mesBage  lo  received  during  the  night.— 
)oway  v.  Wesiem  Union  Tel.  Co.  (N.  C.)  802. 

A  husband's  failure  to  discloee  that  a  tek- 
ram  waa  for  his  wife's  benefit  held  not  to  pre- 
lude her  recovery  for  mental  suffering  canned 
y  failure  to  deliver.— Laudie  t.  Western  Union 
^el.  Co.  (N.  C.)  886. 

Failure  to  promptl?  dellT«  a  message  M4  not 
ttc  proximate  cause  of  an  inja^.  —  DbtIb  t. 
Vmben.  Union  Tel.  Co.  (W.  Va.)  1026. 

A  Terdict  for  Tindictive  damases  Md  not  au- 
horized.— Davis  v.  Westoti  Union  Tel.  Oo.  (W. 

'a.)  1026. 

A  telegraph  company  may  provide  reasonable 
!guLatIoQB  as  to  the  hours  during  wbidi  Its  of* 
ces  shall  be  open  for  business.— Davis  T.  West- 
rn  Union  Tel.  Co.  (W.  Vs.)  1026. 

Mental  suffering,  unaccompanied  by  uiy  other 
gury,  cannot  found  a  recovery  of  damages.— 
lavii  T.  Western  Unkm  Tel.  Cio.  (W.  Va.)  1026. 

TENANCY  IN  COMMON. 

1.    Mntwml  richta,  dvtlM,  aad  lUMU- 
tlea  of  «o-t«]iAttts. 

Execution  of  a  deed  to  common  property  by 
ae  of  the  co-tenants  to  a  stranger       no  ouster 
B  to  others,  unless  actual  adverse  posseBrion 
taken.— Parker  v.  Brast  (W.  Va.)  268. 

A  tax  title  to  common  property  indirectly  ac- 
uired  by  one  of  the  co-tenants  Add  void. — Park- 
:  V.  Brast  (W.  Va.)  269. 

Lapse  of  time  held  no  bar  to  a  co-tenant's 
ght  to  enter,  until  actually  disseised  by  notori- 
3s  act  bronght  to  his  knowledge.— Parker  T. 

raet  (W.  Va.)  269. 

Where  Joint  tenant  purchases  adverse  title,  if 
is  co-tenant  uareasooably^  delays  to  contribute 
>  the  eniedite  thereof  until  the  condition  of  the 
roperty  is  changed  be  abandons  all  braefits  aris* 
ig  from  the  purchase.— Morris  v.  Roseberry  (W. 

8.)  1019. 

Where  a  tenant  in  common  seeks  to  have  a 
jt  deed  purchased  by  co-tenant  set  aside  as  a 
oud  on  title,  he  most  tender  amount  sufficient 
<  reimburse  his  co-tenant,  who  obtained  the 
!ed.— Morris  v.  Boseberiy  (W.  Va.)  1019. 

X.    aiBlits  mmd  UablUtlos  of  oo-ten- 
■mta  M  io  tUrd  pMraoma. 

Where  s  tenant  in  common  attempts  to  con- 
<y  the  entire  estate,  and  the  grantee  enters, 
8  possession  is  not  Presumed  to  be  adverse. — 
nticoe  T.  John  L.  Roper  Lnmber  Co.  (N,  C) 

TENDER. 

To  stop  interest,  tender  mnst  be  of  an  exact 
aount,  and  must  be  kept  ready  at  all  times 
be  paid  to  the  creditor  on  demand,  which 
list  be  shown  by  the  tenderer. — Shank  t.  QrofC 
7.  Va.)  24& 

Requisites  of  a  tender,  when  the  person  to 
tom  the  money  la  offered  refuses  to  acc^  it, 
ited.— Shauk  v.  Groff  (W.  Vs.)  24a 

A  bill  to  redeem  a  mortgage  must  allege  a 
ider,  it  one  ia  claimed,  and  the  money  must 
^paid  into  court.— Shank  v.  Groff  (W.  Va.) 

TERMS. 

courts,  see  "Courts."  }  1. 

TESTAMENTARY  CAPACITY. 

e  "Wills,"  §8  1,  2. 


i  'IjarceBy,** 


THEFT. 


TICKETS. 

For  carriage  of  passengers,  see  "Garrlen,'*  || 
8-9. 

TIMBER. 

See  '*Losi  tad  Lofglnc." 

TIME 

For  holding  court,  see  "Courts,**  1 1. 
For  taking  appeal  or  suing  out  writ  of  cimiv 
see  "Anfealaad  Error,"  f  8, 

TITLE, 

Covenants  of  title,  see  ''Covenants,"  I  1. 
Tax  titles,  see  "Taxation,"  S  9. 

PorttcttJor  species  of  property  or  righf. 
See  'Oflnes  and  Minmla,"  f  1. 

TORTS. 

By  particular  classes  qf  portte*. 

See  "Counties,"  |  S;  'Muuicipal  Corporations," 
i  5. 

Agents,  see  'Trincipol  and  Agent,"  |  8. 
Particular  tort*. 

See  "NMligence":  "Nuisance";  "Waste." 
Causing  death,  see  "Death,"  S  1- 

One  who  acquiesces  tu  the  erection  of  a  build- 
ing on  his  land,  knowing  that  It  had  been  re- 
moved from  mortgaged  premises,  ta  liable  to 
the  mortgagee  for  its  value.— Bterena  t.  ftnath- 
en  (N.  C.)  900. 

TOWNS. 

See  "Conntiee":  "Municipal  Corporations.'* 

TRADE-MARKS  AND  TRADE-NAMES. 

i  !■    iMfsimceiMMt  aBd  "Tf^*  oompeti«> 

Use  of  similar  trade-mark,  with  intent  to  de- 
ceive and  mislead  the  public,  calculated  to  in- 
jure the  business  of  the  prmer  owner  thereof, 
will  be  restrained  by  injuncttop.— Whitley  Oro< 
eery  Co.  v.  McCaw  Mfg.  Co.  (Ga.)  118. 

TRAFFIC  ARRANGEMENTS. 

Between  railroads,  see  "RaOroadi,"  |  6. 

TREES. 

;  See  "Logs  and  Losing." 

TRESPASS. 

Ejection  of  trespasser,  see  "Carriers,"  H  8-9. 
Injaries  to  trespassers,  see  "Raihroads^"  U  0^ 

12. 

TRIAL 

See  "New  Trial";  "Reference^';  ''Witnesses." 

Sufficiency  of  verdict  in  actitm  against  a  coun- 
ty, see  ^'Counties,"  I  2. 

Trial  de  novo  on  appeal,  see  *'An>eal  and  IBr^ 
ror.**  H  14-23. 

ProceediTigB  inetdent  to  tridU. 

See  "Continuance." 

Bntry  of  judgment  after  trial  of  issues,  asfr 

"Judgment,*'^  S  3. 
Place  of  trial,  see  "Venne,"  I  1. 
Bight  to  trial  by  Jury,  see  "Jury,"  |  L 
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Trial  (if  partUsyXOir  ertmilial  pi-ocecdlngs- 
OtimiDal  OTosecntions.  see  "Criniinat  I^aw," 
4-11;  "Homicide,"  H  »-8. 

{  1.    Connc  and  o«adsot  of  trial  in  Kon- 
eral. 

Plaintiff's  counsel  having  made  no  objection 
to  defendant's  assuming  tbe  burden,  and  claim- 
ing the  right  to  the  tuning  and  closing  argu- 
ment, at  the  opening  of  the  trial,  cannot  after- 
wards object  thereto.— Dwelle  v.  Blackwood 
(Ga.)  593. 

A  reference.  In  overruliog  a  demurrer  framing 
issnes  for  the  jory,  to  one  of  the  parties  as  "a 
nominal  party  merely,"  ltdd  not  prejudicial.— 
Egan  T.  BtiiiieU  (S.  C.)  1. 

f  S.    Reception  of  eYldenee. 

Where  plaintiff  had  teetlfied  as  to  the  man- 
ner in  which  he  was  injured,  there  was  no 
abuse  of  discretion,  after  granting  nonsuit,  to 
refuse  to  allow  plaintiff  to  be  reintroduced  to 
make  dear  his  testimony.  —  Frvyermnth  t. 
Sonth-Bonnd  B.  Co.  (Oa.)  068. 


{  3.  TaUxK  «nM  ov  MMtUtn  favm  Ji 

— Qnostions  of  law  <ir  of  f  aet  In 
KoneraL 

A  qnestion  of  fact  that  is  not  admitted  should 
be  submitted  to  the  jury,  though  there  is  nn- 
contradlcted  testimony  as  to  its  existence. — 
MftdieU  T.  GanUna  Cent.  B.  Co.  W.  C.)  ATI. 

A  quMtkm  of  title  to  real  estate  must  be  de- 
termined by  a  Jury.— Egan  v.  Blssell  (S.  C.)  1. 

Where  different  inferences  can  be  diftwn  from 
the  same  testimooy,  the  Inference  to  be  drawn 
is  for  the  jury.— Pidcens  t.  South  Carolina  &.  G. 
R.  Co.  (S.  C.)  587. 

$  4.   ^—  Dismissal  o*  nonsnit. 

It  is  too  late  for  plaintiff  to  dismiss  after 
knowIedKe  by  eotmsel  that  tbe  jury  have  agreed 
on  verdict  for  defendant,  jind  are  about  to  re- 
turn to  court.— Brunswick  Grocery  Co.  Bratis- 

wick  &  W.  R.  Co.  (Ga.)  92. 

An  order  sustaiciug  a  motion  to  nonsuit  a  part 
of  plaintiff's  cause  of  action  is  erroneous. — 
Talbottim  R.  Co.  T.  Gibson  (Ga.)  ISl;  Gibson 
T.  TalbottOD  R.  Co.,  Id. 

Evidence  in  action  by  employ^  to  recover  for 
personal  injuries  Aeld  to  authorize  granting  of 
nonsnit— Daniel  v.  Forsyth  (Ga.)  621. 

Where,  in  action  for  malicious  prosecution, 
there  ia  no  evidence  connecting  defendant  with 
it,  a  nonsuit  is  properly  grdered.— Payne  v.  At- 
lanU  Consol.  St.  Ry.  Co.  (Ga.)  650. 

Where,  In  action  for  personal  injuries,  the 
evidence  showa  they  were  occasioned  by  plain- 
tiff's own  negligence  or  by  pure  accident,  a  nou- 
Muit   was   properly   granted. — Freyermuth  v. 

.South-Bound  R.  Co.  (Ga.)  668. 

Where  there  ia  evidence  tending  to  support 
plulntifTs  coutmtloD,  held  error  to  graot  nonsuit. 
—Glover  v.  Savannah,  F.  &  W.  Ry.  Co.  (Ga.) 
870;  Stivannah,  F.  St  W.  Ry.  Co.  v.  Glover,  Id. 

On  motion  for  nonsuit,  every  proposition 
which  there  is  evidence  tending  to  ^tabiiah 
roust  be  taken  aa  proved, — Howell  v.  Norfolk 
A  C.  B.  Co.  (N.  C.)  31T. 

Affirmative  defenaes  cannot  be  considered,  on 
a  motion  for  nonsnit,  after  pbUntiS  rests.— 
^i|deU  T.  WUmington  &  W.  R.  Co.  (N.  G.) 

Failure,  in  conversion,  to  show  maKce,  is  not 
ground  for  nonauit;  the  evidenoe  justifying  a 
recovery   of   actual  damages.— Bakattnw  v. 

Floyd  (S.  C.)  U9. 


,|ua^  n  uv&a^kUTv:  ^BMJAvraj      ivmv   awb    av  jw«aaj 

a  nonsuit— Kinake  t.  VktM'  Mfg.  Co.  (S.  Ci 

888. 

{  5.    —  Direction  of  verdiet. 

^liere  plaintiff  fails  to  make  out  a  CRse.  it  it. 
proper  to  direct  verdict  for  defendant— Gresa 
Lumber  Co.  v.  Xew  Ebeneser  Ass'n  (Ga.)  90. 

Where  evidence  does  not  demand  verdict  for 
defendant,  heUt  error  to  direct  it.— A.  P.  Brant- 
ley Co.  V.  Lee  (Ga.)  101. 

Where,  in  trespn-ss  on  realty,  it  appears  that 
ancestor  of  plaintiff  died  testate,  and  that  the 
land  was  devised,  bat  it  is  not  shown  to  whom, 
it  is  not  error  to  direct  verdict  for  defendant— 
PhiiUps  V.  Rents  (Ga.)  107. 

It  ia  error  to  direct  verdict  for  full  amount 
claimed  when  not  sustained  by  evidenoe, — Begi:*- 
ter  V.  Aultman  &  Taylor.  Co.  (Ga.)  116. 

In  action  on  note  given  for  price  of  mole, 
which  stipulated  that  seller  did  not  warmnt 
sonndneBs  of  mule,  it  was  proper  to  direct  ver- 
dict for  plaintiff,  where  the  only  defense  was 
UBsonudneK  of  mule.— McNeel  t.  Smith  (Oa.t 
119. 

Where  both  parties  in  ejectment  claim  under 
a  common  grantor,  and  plaintiflla  hav«  para- 
mount titl^  it  is  proper  to  direct  verdict  for 
plaiiitiiI.^-Snmdage  v.  Kvens  (Oa.)  133. 

Where,  if  a  verdict  had  been  rendered  in  fa- 
vor of  defendant  it  would  be  absolutely  with- 
out evidence  to  sustain  it,  it  is  not  error  to  direct 
one  for  plaintiff.— Taylor  r.  American  Free- 
hold Irand-Mortgage  Co.  (Ga)  1S3. 

It  is  «nor  to  direct  a  Terdict  on  oonAictiDg 
I  evidence.— Murray  v.  Marshall  (Ga.)  S2l. 

Where  the  erideaoe  introduced  is  euflkint  t« 
!  show  want  of  service,  it  is  error  to  direct  tbe 
:  jury  to  find  Bgalnst  it,  and  in  favor  of  ttte  offi- 

cefs  return.— Phillips  v.  Wait  (Ga.)  842. 

Where  tbe  eridence  is  conlKctiog  as  to  the 
matter  in  ooDtroverar,  htU  ermr  to  direct  ver- 
.diet  for  piaiDtifl.-45ty  CooacU  of  Dawaoo  v. 
Dawion  Waterworks  Go.  (Ga.)  907. 

Where  the  main  issue  was  fraod  itt  procurinj; 
life  ioanrance,  and  there  waa  evidence  warrant- 
ing finding  in  defendant's  favor.  fesM  error  i-> 
direct  verdict  for  plaintiff.— Supreme  Condave 
,  Knights  of  Damon  v.  O'Oonnell  (6a.)  9W: 
O'OoQnell  T.  Saprenw  OmclaTe  Koiwits  of  Da- 
mon, Id. 

§  6.   laatrnctloBa  to  Jhzt— ProTinee  of 
oonrt  anA  inzr  in  ceneral. 

A  charge  held  not  faulty  as  assuming  a  stat>> 
of  facts  to  be  not  contradicted. — Oampton  v. 
Ivie  (X.  C.)  968. 

An  instruction  in  action  on  fire  policy  hrhi 
not  defective  as  a  diarge  in  respect  to  mattiis 
of  fact.— Kingman  v.  Lancashire  Ins.  Go.  (S.  C.) 

702. 

An  instruction  that,  if  defendant  assanltH 
plaintiff  willfully,  vindictive  damogen  were  al- 
lowable, held  not  objectionable,  as  assaming  that 
an  assault  was  made.— Bailacr  McCance  lVa.( 
43. 

§  7.    Keoessity  and  subjoot-nutter. 

Wliere  evidence  prejudicial  to  one  party 
properly  admitted  for  one  purpose  only,  thi" 
court  should  instruct  the  jury  to  couMer  it 
onl^  for  such  purpose.— Cohen  t.  Bellenot  (Va.i 


I  8.   —  Fom,    requisitea,    aad  anS- 
eienoy. 

An  instruction  that  an  admission  constitute^ 
a  high  degree  of  evMenos  Md  properly  refused. 
-Raleigh  &  G.  R.  Co.  r.  AHen  (Ga.)  622. 


INDEX. 


An  iostructioo  placing  on  a  party  the  burden  I 
f  eHtablishing  an  admitted  fact  is  erroneons. — 
*ha?nix  Ins.  Co.  v.  Gray  (Ga.)  !>48. 

A  party  cannot  complain  of  an  omission  from 
n  instruction  which  is  apprc^riately  given  in  , 
DOther  charge.— Crampton     Ivie  (N.  C.)  968.  i 

O.  AppllaablUtr  to  plwdlac  »md  { 

tiwUmmmm. 

On  trial  for  personal  iiijnries.  where  defend- ; 

iit's  fittomey  stated  that  he  did  not  deny  that 
laintifif  was  injnred.  and  where  evidence  so 
hows,  it  is  not  error  to  charge  that  the  injury 
rait  admitted.— (!'«utnil  of  Georgia  By.  Co.  t. 
ubnston  (Ga.)  78. 

Failure  to  instract  on  an  issue  not  raiacd  by 
pk'udings  is  not  error.— Sanders  T.  Southern 
Ey.  Co.  (Ga.)  840. 

An  instruction  on  nn  issue  an  to  whether  de- 
r>iidaRt  is  entitled  to  recover  on  his  counter- 
lairas  held  erroneouc—Lehman  Tice  (N.  C.) 
;!0. 

A  charge  not  fitting  tbe  facts  Is  imperly  re- 
used.—Crampton  T.  iTie  (N.  G.)  908. 

An  instruction  without  evidence  to  sustniu 
:  held  improper. — Cohen     Brlleuot  (Vo.)  455. 

It  is  not  error  to  refu»e  correct  abstract  in- 
tructiona  if  the  evidence  to  support  it  is  ouly 
Dlorable.  and  where  verdict.  accOTdiug  to  in- 
tructions.  would  be  set  aride  as  without  evi- 
ence.-McDonald  t.  Cole  <W.  Vn.)  llKKt. 

lO.  ^—  Bevnaats  or  jfrmfrM. 

Hie  refusal  ot  an  inatmction  is  do  groond 
or  complaint  where  the  court's  charge  is  to 
he  same  effect.— Pierce  t.  North  Carolina  R. 
lo.  (N.  O.)  3»». 

The  court  baring  submitted  nn  issue  present- 
iK  every  phase  of  a  party's  contention  with- 
ut  prejudice,  it  need  not  submit  other  issues, 
longh  requested  so  to  do.— Keudrick  v.  Mu- 
lal  Ben.  Lite  Ins.  Co.  (N.  C.)  728. 

Refusal  of  a  request  fully  covered  by  char- 
es given  is  not  error. — Slingluff  v.  Hall  (N.  C.) 
J9. 

An  instmctton  covered  by  the  main  charge  is 
roperly  refused.— Mitchell  r.  Corpening  <N.  C.) 

ys. 

Unlets  all  propositions  of  law  in  a  request  to 
inrjce  are  correct,  it  is  properly  refused. — 
icliens  V.  South  Carolina  &  G.  U.  Co.(.S.C.)5B7. 

A  request  may  be  denied  where  it  hati  been 
ibstautially  covered  in  tbe  charge  already  fiv- 
1.— Kingman  v.  Lancashire  Ins.  Co.  tS.  C.) 
i'J. 

A  party  cannot  complain  that  a  charge  was 
uz  given  ai  requested,  when  its  subatunce  was 
,wu  in  another  place.— Mew  v.  Cliarkcton  &  S. 
y.  Co.  (S.  C.)  S2S. 

If  there  is  any  evidence  to  prove  facts  on 
hich  a  requested  inKtructioii  is  based,  and  it 

>rrectly  states  the  law  upplicuhle  to  such  facts. 

^Khouid  be  given.- Tyson  v.  Williamson  (Va.) 

Where  instruction  was  calculated  to  mislead, 
Id  error  to  refuse,  as  too  late,  a  modification 
Quested  during  argument  correctly  propound- 
14  tbe  law. — Hoge  v.  Turner  (Va.)  291. 

1. 1 .  — -  Constrnotton  and  operation. 

I'ortions  of  a  chnrtre  which.  coiisUiered  alone, 
■e  objectionable,  are  not  erroiuHiiis  if,  when 
>ii»trned  with  the  whole  charge,  the  objec- 
ins  are  not  apparent.— I'ickeus  v.  South  Caro- 
in  &  G.  K.  Co.  (S.  O.)  5«7. 

IS.  Twdlat. 

It  la  not  error  to  refuse  tendered  issues, 
liere  those  submitted  with  the  charge  cover 
1  material  points  controverted.— HocuU  r, 
'iluiiogton  &  W.  B.  Co.  (N.  G.)  SSI. 


An  instruction  that  if  tbe  jury  believe  all 
the  evidence  on  a  certain  issne.  which  was  con- 
flicting, they  should  answer  a  special  interroga- 
tory in  the  negative,  held  properly  refused. — 
Bank  of  Fayettevllle  t.  Nimoeks  (N.  a)  717. 

§  13.  WaItov  mnA  oonoatloon  of  Inraca- 
IsHtlas  md  orgora. 

A  motion  to  dismiss  an  action  at  the  close 
of  pteintiiTs  case,  nnder  Acts  1807,  c.  100, 
waives  the  competency  of  the  evidence.— Ros- 
coe  V.  John  L.  Roper  Lumber  Co.  (X.  C.)  380. 

A  motion  to  exclude  plaintiff's  evidence  for  in- 
sufficiency ia  waived  if  dtfendant  thereafter  in- 
troduces bis  own  evidence.— Trump  v.  Tidewater 
Coal  &  Coke  Ca  (W.  Ya.)  1035. 

TRUSTS. 

Charitable  trusts,  see  "Charities." 
Conveyances  in  trust  for  creditors,  see  "A*- 

signments  for  Benefit  of  Creditors." 
Trust  deeds,  see  "Chattel  Mortgages." 

8  1.    Creation,  eadstenost  and  validity. 

One  to  whom  Isnd  was  conveyed  in  consider- 
ation of  his  promise  to  pay  the  grantor's  debts 
holds  such  property  in  trust  for  the  payment  Of 
the  debts.— Moore  v.  Tri^ett  (Va.)  60. 

Evidence  Md  to  establish  a  resulting  trust.— 
Jones  V.  Thorn  (W.  Va.)  173. 

In  suit  to  charge  lands  In  hands  of  fraudulent 
nnrchaser  for  purchase  money,  he  yet  holding 
the  bind,  it  mnst  be  subjected,  and  no  personal 
decree  can  be  rendered.—Harris  v.  Blliott  (W. 
Va.)  170. 

A  resulting  trust  will  not  rise  in  favor  of  one 
paying  for  land  conveyed  to  the  other,  if  he 
stands  unto  such  other  in  loco  parentis.— Harris 
V.  Elliott  £W.  Va.)  176. 

Where,  in  paying  for  land  conveyed  to  anoth- 
er, tiie  party  intended  to  nake  a  gift,  no  result- 
ing trust  ariseH.— Harris  v.  ElUott  (W.  Va.) 

176. 

To  create  a  resulting  trust  for  one  paying 

turchase  money  for  land,  where  title  is  taken 
I  another,  the  tmst  mnst  arise  when  the  title 
paHses,  and  subsequent_payment  will  not  create 
ft.-Harris  v.  Elliott  (W.  Va.)  176. 

Resnlting  truat  will  not  arise  in  one  paying 
for  land  conveyed  to  another,  where  the  ny- 
nient  is  only  a  loan.— Harris  r.  Elliott  (W.  va.) 

170. 

A  co-tenant  who  pennit*  ronmon  property  to 
be  sold  for  taxes,  and  indirectly  secures  the 
title  himself,  wiU  be  held  a  trustee  Cor  ttie  eth- 
ers.—Parker  V.  Brast  (W.  Vo.)  269. 

8  2.    ConstrnetloB  and  .oparatton. 

Where  proptrty  wns  conveyed  in  trust  for 
<'hildrL'u,  lucfuding  those  Iwrn  thereafter,  the 
triint  rcinainotl  cxecntory  «o  long  as  any  child 
reiiiniucd  a  minor,  and  there  was  possibility  of 
further  issue.- Snndcm  v.  Houston  Guano  & 
Warehouse  Co.  <Ga.)  CIO. 

Evidence  of  the  iui|)OSKibility  of  further  is- 
sne at  the  time  of  trial,  offered  to  show  that  a 
trust  was  executed,  held  Inadmissible;  the  ques- 
tion being  whether  the  triuit  was  executed  at 
the  time  the  transaction  in  suit  occurred.— 
Sitnilerfl  v.  Houston  Guano  &  Warehouse  Ge. 
(Gn.i  610. 

WIien>  land  is  conveyed  to  a  trustee  for  his 
wife  and  the  inane  of  their  mimiage.  Mil,  that 
truat  Itecame  executed  when  the  youngest  of  the 
benetivutries  came  of  age. — l^ilis  t.  Lawlon 
(Ga.)  846;  Lawton  r.  Uolli«,  Id. 

Trust  deed  construed,  and  hdil  only  wrfe  and 
children  in  being  at  tbe  time  of  the  execution  ft 
the  deed  were  lienefidarles.— Hotlis  r.  Ijrartoa 
(Ga.)  848;  Uwton  T.  HotUa.  id. 
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S  8.    lUiuiCe»e*t  and  disposal  of  tnst 

propertT-  S  2.    PoBaUlM  and  forfeitBres. 

A  ^nderment  agaiofit  the  tmstw  held  to  bma  ,  \vhote  a  i«BideDt  of  a  forngn  state  tesons  to 
the  beueficiarfea.— Sandera  t.  Honaton  (xnaoo  &  ,  ^^^^  courts  of  this  atate  to  enforce  a  eontnvt 
WarehoDse  Co.  (6a.)  610.  \  usuriooa  in  both  this  atate  and  mefa  foreicu 

Obligation  incn.Ted  by  the  trustee  in  m.nag-  ;  ^^1}^^^^^^  ^S!-^^'^!^^^  %  S 


ing  the  efrtate  held  chanteable  against  the  prop-  law 
erty— Sanders  v.  HooBton  Goano  &  Warehouse  »an. 
Co.  (Ga.)  610. 

A  trustee  held  empowered  to  cnltivate  the 
land  for  the  benefit  of  the  beneficiaries.— San- 
dera  v.  Houston  Guano  &  Wardionse  Co.  (Ga.) 
«10. 

In  a  auit  to  charge  property  with  a  debt  in-  Of  juapnent, 

curred  by  the  truKtee  in  manuring  same,  held, 
that  it  was  not  necessary  to  nlleite  that  the  in- 
come was  inaulBcient  to  pay  the  debt-— Sanders 
V.  Houston  Guano  &  Warehouse  Co.  (Ga.)  fllO. 

In  a  suit  to  charge  the  property  with  a  debt 
incurred  by  the  trustee  in  managing  the  same, 
held,  that  the  benefiriaries  were  not  neceHsary 
parties.— Sanders  v.  Houston  (inano  &  Ware- 
house Co.  (Oa.)  610. 


VACATION. 

VaoaHno  particular  proceeMnoa, 

Of  attaehment.  see  ".Vttacbment."  I  3. 
Of  inJnnLtion,  see  "Injunction,"  |  3. 
^  -^  *  -?  "Judgment,**  H  %  Bb 

VARIANCE. 

Between  i^eading  and  proof  in  criminal  proee- 
cutiona,  see  "Indictment  and  Information, 
I  4. 


VENDOR  AND  PURCHASER. 


Trust  estate  held  chargeable  with  a  debt  in-  ..o.i„« 
curred  by  the  trustee  in  managing  the  same,  ]  s^e    Baiee.  ««.     *        t  o 

though  he  had  miaappropriated  the  mcomf.—  ;  Purchasers  at  tax  sale,  see  "Taxation,    I  ». 
Snn&rB  T.  Honaton  fluano  &  Warehouse  Co.   Specific  performance  of  contract,  aee  Specific 
(Oa.)  610.  I  PMformance." 


f  4.    ExeonttoB  of  tnut  by  trsstee  or  by 

eoiurt. 

Where  a  trustee  in  good  faith  has  discharged 
his  trust  and  sold  property  to  a  third  person 
haTlng  no  interest  in  the  same  at  the  time,  he 
may  thereafter  aciinire  title  from  the  purchaser. 
-Board  of  Trusteea  t.  Blair  (W.  Va.)  2XS3. 

S  6.    EstabliahmeBt  and  enforoemeBt  of 
trnat. 

Under  Civ.  Code,  I  4961,  held  that,  where 
no  answer  la  filed,  the  petition  may  be  talun 
as  tme.— Sanders  Houston  Gnano  &  Ware- 
house Co.  (Ga.)  610. 

Where  land  is  conveyed  in  trust  for  a  wife  and 
her  then  children,  a  suit,  after  the  trust  has 
been  executed,  cannot  be  niaintninod  by  the  wife 
aad  all  the  children  of  her  marriuKe  to  set  aside 
a  sale  made  by  the  trustee,  and  to  re-establish 
the  trnat.— nollii  t.  Lawton  (Ga.)  846;  Lawton 
T.  Hollis,  Id. 

UNDISCLOSED  AGENCY. 

See  "Principal  and  Agent,"  i  3. 

UNUWFUL  DETAINER. 

See  TordUe  Entry  and  Detainer." 


USURY. 


1 1. 


Vsnriona 
tiona. 

Charter  and  by-laws  of  a 


oontraota   and  transao- 


building  and  loan 


I  1.   Modlfleation  ov  reaoiaalon  of  en- 
traot. 

Where,  under  a  coTenant  for  further  as*ur- 
ancea,  the  covenantor  perfects  the  seisin_  before 
injury,  by  supplying  missing  link  in  bis  title, 
the  grantee  cannot  rescind  as  tor  breach  of  cov- 
enant of  seisin.— Building,  Ll^t  &  Water  Co.  t. 
Ptay  (Va.)  58 

8  2.  Ferf  ormanoa  of  eontract. 

Where,  in  action  for  price,  plea  alleging  de- 
fect In  title  does  not  allege  thnt  rendee  in  out 
of  possession,  presumption  is  that  he  ia  in  jw- 
session  under  the  contract.— Mallard  v.  Allivd 
(Ga.)  5S8. 

A  purchaser  in  pofwesaion  under  bond  for 
title  cannot  have  relief  in  equity  because  of 
defect  In  title,  unleaa  he  alleges  some  fact  mak- 
ing it  equitable  for  Tendor  to  enforce  payment 
of  price.— Mallard     Allred  (Ga.)  588. 

S  3.    BiKbta  and  llabUltlea  of  partlea. 

A.  grantee  held  to  take  with  notice  of  a  mort- 
gagee's action  to  correct  his  mortgage. — Witt- 
kowsliy  V.  Gidney  (N.  C)  731. 

Unrecorded  deed  hM  good,  against  purchas- 
ers with  notice,  or  who  have  not  paid  valuable 
consideration.— 'Abney  vl  Ohio  Lumber  &  Min- 
ing Co.  (W.  Va.)  256, 

A  purchaser  of  common  property  from  a  co- 
■  tenant  with  notice  acrniires  only  the  actual  in- 
terest of  his  grantor.— Parker  t.  Brast  (W.  Va.} 

Burden  of  proof  la  on  the  grantee,  daimlng  ti- 
tle to  common  property  from  one  of  the  co-ten- 


association,  and  testimony  of  an  otficer,  heUi  ad- :  ^^(g  show  a  notorious  onster  or  adverse  pos- 
missible  to  show  that  the  Iwrrower  a  contract  ,  KeBgion  with  knowledge  of  disseiBcd  co-tenants.— 

Parker  v.  Brast  (W.  Va.)  269. 


was  not  UBurious.— White  v.  Interstate  Building 
&  Loan  Aaa'n  (Ga.)  26. 

Evidence  hdd  to  show  the  note  in  controversy 
a  contract  not  in  violation  of  the  usury  laws. — 
Taylor  v.  American  Freehold  Land- Mortgage 
Co.  (Ga.)  153. 

lliat  a  borrower,  in  addition  to  the  maximum 
rate  of  interest,  pays  attomeya  of  lender  for  ex- 
amining titles  to  landa  conveyed  as  security, 
hxld  not  to  render  transaction  usurious.— Gan- 
non V.  Scottish-American  Mortg.  Co.  (Ga.)  ES91. 

Erldence  held  insnffldent  to  eatabliah  defense 
of  oauy.- Hicfca  t.  Mather  (Ga.)  901. 


A  purchaser  of  land  from  a  fraudulent  gran- 
tee after  suit  brought  to  annul  the  conveyance 
for  fraud  AcU  not  a  bona  fide  purchaser,  and 
bound  to  abide  the  result  of  the  auit.~0*0>nnor 
V.  O'Connor  (W.  Va.)  276. 

Rights  of  parties  determined  on  sale  ef  land 
covered  by  vendor's  lien,,  where  pnrchnser  con- 
veys to  hia  immediate  vendor  other  land  charged 
with  a  lien,  to  Indemnify  the  first  lien,  wheri" 
the  second  purchaser  pays  money  to  bis  imme- 
diate vendee  to  pay  the  lien,  and  he  faila  no  to 
do.— BorlBidge  t.  Sadler  (W.  Va.>  1028. 


muBt  distinctly  allege  ittsolTeiicy.— Mallard  v. 
Allred  (Ga.)  688. 

Grantee  of  vendee  Held  diargeable  with  &o- 
tire  of  Tender's  lien.— Atlanta  Land  &  Lobd  Co. 
T.  Halle  (Oa.)  606. 

A  transaction  held  to  create  a  vendor's  Hen.— 
Atlanta  Land  &  Loan  Co.  T.  Baile  (Ga.)  606. 

I  5.    ZteMCdiM  of  pnrehmser. 

Claim  for  compensation  for  deficiency  in  land 
conveyed  by  deed  AeM  subject  to  the  statnte.— 
Bnrbridge  v.  Sadler  (W.  Va.)  1028. 

VENUE. 

Of  paarttcular  acHong  or  pnceedingt. 

Criminal  proBemliona.  see  'Triminnl  F^aw,"  |  1. 

f  I.    CkMMft^  of  TBBiio  or  plaoo  of  trial. 

An  affidavit  for  a  chouRc  of  venue  held  suffi- 
cient.—McFail  V.  Barnwell  County  (S.  C.)  417; 
Neal  T.  Same,  Id. 

VERDICT. 

In  civil  actions,  see  "Trial."  {  12. 
In  criminal  prosecutions,  see  "Criminal  Law," 
S  11. 

Beview  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error/^  H  14-28. 
Setting  aside,  see  "New  Trial."  f  L 

VERIFICATION. 

Of  ideading,  see  "Equity,"  I  3. 

VESTED  REMAINDERS. 

Gfeatioii.  see  "Wills."  $  5. 

VESTED  RIGHTS. 

Protection,  see  "CouBtltutionol  Law,"  |  L 

VOTERS. 

See  'Sections." 

WAGES. 

See  "Master  and  Servant,"  I  1. 

WAIVER. 

See  "Estoppel." 

Of  oltfMHoMS  to  parUcnlar  aeta  or  proceeding*. 
See  "Pleadinir."  |  8:  "Trinl."  S  IS. 
Effect  of  appearance,  xee  ".\piieurance." 

QfrightK  or  remedfet. 
See  "Insnraoce."  I  11;  "Mcclinnics'  IJens,"  I  3. 
Bight  to  aiveal,  wee  "Appeal  and  Error/'  |  2. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Carrier  as  warehouseman,  see  "Carriers,"  {  1. 

Keepers  of  tobai>co  sales  rooms,  receiving  to- 
bacco tor  sale  on  commission,  are  not  ware- 
housemen.—White  V.  Boyd  <N.  C.)  4BQ. 

WARRANTY. 

By  insured,  ttee  "Insnmnce."  I  10. 
On  snle  of  goudti,  see  "Sales."  H  7. 


injunction.— Greathonae  t.  Greathonse  (W.  Vn.) 

Bill  to  enjoin  waste  must  state  facts  showing 
injnry  irremediable  by  ordinary  legal  procedure. 
—Greathonse  v.  Greathouse  (W.  Va.)  994. 

WATERS  AND  WATER  COURSES. 

§  1.    Katwal  water  oonrses. 

Where  a  defendant  dug  a  ditch  through  a 
natural  watershed,  he  Is  liable  for  damages 
caused  by  water  flowing  through  the  ditch 
on  the  breaking  of  a  dam,  which  would  have 
otherwise  flowed  in  another  direction. — Hocutt 
T.  WUmlngton  &  W.  R.  Co.  (N.  C.)  681. 

One  diverting  a  water  course  by  a  ditch  held 
liable  for  injuries  caused  by  the  waters  In  the 
ditch  of  another,  which  flowed  into  a  former 
ditch.— Hocutt  V.  Wilmington  &  W.  R.  Co.  (N. 
C.)  681. 

One  diverting  a  water  course-  to  the  Injury 
of  another  is  Uable  therefor.— Hocutt  v.  Wil- 
mington A  W.  R.  Oo.  (N.  G.)  681. 

A  private  citizen  may  institute  a  prosecution 
for  failure  to  clean  a  running  stream,  as  re- 
quired by  Gen.  St.  1882.  H  1178-1180.— SUte 
V.  Tucker  (S.  C.)  361. 

i  2,    SnrfMS  waters. 

In  action  for  closlns  natural  course  of  sur- 
face water,  causing  the  flooding  of  plaintiflTH 
land,  if  damage  were  caused  by  plaintiff's  neg- 
lifrence,  plaintiff  cannot  recover.— Edgar  v. 
Walker  (Ga.)  582. 

A  defendant  sued  for  injuries  to  crops  by  di- 
version of  a  water  course  held  to  change  tlie 
action  to  one  for  permanent  damages  to  the 
land  by  asking  for  tne  assessment  of  mrmanent 
damngeK.— Hocutt  v.  Wilmington  &  W.  R.  Co. 
(N.  C.)  681. 

Landowners  may  obstruct  flow  of  snrface 
water  without  incurring  liability  to  adjoining 
proprietors  for  damages,  where  no  nuisance  per 
se  IS  created. — Baltxoger  v.  Carolina  Midland 
By.  Co.  (S.  C.)  358. 

I  S.    OoBTeyuaoB  mnd  oomtracts. 

A  covenant  to  pay  a  certain  sum  iinnually  for 
keeping  up  a  dam  hM  to  ran  with  the  land.- 
Hurxthal's  Ex'x  v.  Hnrxthal's  Heirs  (W.  Va.) 
287. 

S  4.    Publio  water  supply. 

Damages  to  property  destroyed  by  fire  from 
the  failure  of  a  water  company  to  snpply  water 
nnder  its  contract  with  the  city  held  the  proxi- 
mate cause  of  the  breach. — Gorrell  v.  Greens- 
boro Water-Snpply  Co.  rx.  0.)  720. 

WAYS. 

PnUk  ways,  see  "Highways." 

WEAPONS. 

On  trial  for  carrying  weapon,  where  there 
was  positive  pmof  that  it  was  concealed  at  the 
time,  evidence  thst  defendnnt's  habit  was  not  to 
conceal  it  was  inadmissible. — Oliver  v.  State 
(Oa.)  18;  Id.  19. 

Evidence  held  to  sustain  conviction  for  carry- 
ing weapons,  under  Pen.  Code,  1  341.— WilUs 

V.  State  (Ga.)  155. 

WIDOWS. 

Dower,  see  "Dower." 

Rights  under  statutes  of  descent  and  distribu- 
tiou,  sae  "Descent  and  Distriliutiuu.**  ji  I. 


Charitable  bequests  and  derisps,  see  "Charitiei.** 

M  1.  2*  TMtitmemtiUT  MpMlty. 

Bvidence  that  the  husband  of  testatrix  bad 
prcvioiiflly  devised  the  property  devised  by  tea- 
lutrix.  and  the  devisees  made  conveyances  uq- 
dur  hia  will,  held  inadmissible  to  show  want  of 
tostamentary  caparlty  or  ondoe  influence.— 
WhitelAv's  Adm>  T.  Whitelaiv's  Adm'r  (Va.) 
458. 

I  3.    Rc^ttlsltM  mnd  vallAltr* 

No  technical  words  of  oonveyaoce  are  required 
io  wiUs.— Keith  v.  Scales  (X.  C.)  809. 

IndorBements  on  a  certificate  of  insnrance 

lield  testamentary  dispositiouB  of  the  proceeds, 
and  beuce  void,  because  not  executed  as  a  will. 
— Orand  Fountain  of  United  Order  of  Tnie  Re- 
formers v.  Wilson  tVa.)  48. 

i  4.    Probate,  •■taUiakuomt,  Mid  manl- 
msvt. 

It  la  proper  to  reftue  an  iDStructioll  on  inaau- 
ity  in  a  wiU  contest,  where  the  evidence  tends 
to  prove  imbedUt}-.— Mitchell  r.  Corpenin^  (N. 
C.)  7ft8. 

In  proving  imbecility  of  a  testatrix,  evidence 
of  a  gradnal  decline  having  been  introduced, 
her  mental  incapacity  a  few  days  after  execu- 
tion of  the  will  may  be  shown.— Mitchell  v.  Cor- 
pening  (N.  C.)  798. 

On  an  issue  of  devisavit  vel  non,  admissions 
of  a  legatee  impeaching  the  will  are  Inadmis-. 
^le  If  other  leROtees  are  intereated  in  main- 
taining it.— Whitelaw'a  Adm'r  t.  Whitelaw'a 

Adm'r  (Va.)  458. 

i  5.  Ooiutrnetlott. 

Will  construed,  and  held,  that  the  daughters 
of  testator  tocdc  vested  remainders  in  fee,  sub- 
ject to  be  devested  by  dying  without  issue. — 
Chcwning  v.  Shumate  (Ga.l  5+4. 

Will  construed,  and  M/  to  ghre  devisee  a 
Tested  Interest,  nil^ect  to  its  being  devested  on 
his  dying  before  tHminatlon  of  life  estate.- Mc 
Donald  v.  Taylor  (Ga.)  879. 

.  A  devise  to  testator's  wife  during  her  nat- 
ural life  or  widowhood  tetmiuates  on  her  re- 
marriage.— Beddord  v.  Harriugton  (X.  C.)  377. 

A  provision  including  a  poathnmons  child  in 
a  devise  to  testator's  two  children  then  living 
held  to  include  a  prior  devise  to  such  chiUlren 
In  remainder.— Clark  v.  Benton  (N.  C.)  55o. 

▲  devise  to  two  daoghters,  remainder,  if 
they  died  under  age,  to  two  other  daughters, 
with  provision  for  a  posthomous  child,  held  to 
inclode  the  posthumous  diild  only  if  the  first 
two  daughtera  died  under  age.— Clark  t.  Bm- 
ton  (N.  C.)  556. 

A  devise  to  two  daughtent,  remainder  to  sur- 
vivor if  one  died  under  age,  to  two  others  if 
both  died  under  age,  ?ield  to  exclude  second  two 
daughters  if  one  of  first  two  died  nnder  age  and 
her  survivor  attained  majority.— Oark  v.  Ben- 
ton (N.  C.)  550. 

A  devise  in  truat  held  to  diow  a  latent  ambig- 
uity which  was  explainable  by  parol.— Keith  r. 
Bcalea  (N.  C.)  809. 

Under  12  St.  at  Large,  p.  697.  and  Civ.  St 
p.  087,  S  1993,  a  devisee  taiies,  thongh  the  tes- 
tator had  conveyed  to  her  the  land  deviaed,  and 
then  taken  It  back  in  exchange  for  other  land. 
-Gregg  v.  McMillan  (S.  C.)  447. 

WiU  construed,  and  devisee  held  entitled  to  a 
contingent  remainder.  —  People's  Loan  &  Ex- 
change Bank  v.  Garllngton  (S.  C.)  513. 

Will  constrned,  and  hrld  that,  while  duties 
Imposed  on  the  trustees  under  the  will  were 
nnperfonned,  title  did  not  vMt  in  the  benefidary 


I  hfld  not  to  vest  in  biro  onder  the  statute  of 
I  uses,  where  It  would  be  impossible  tor  trustees 
'  in  such  event  to  take  charge  of  the  property  as 

'  provided  by  the  will.— People's  Loan  St  Eix- 
{  change  Bank  v.  Qarlington  (S.  C.)  513. 

{    Will  construed,  and  hdd,  that  a  vested  inter- 
I  est  of  a  devisee  possed  by  the  marriage  settle- 
ment to  his  widow.— Waring  r.  Waring  (Va.^ 
150. 

Will  construed,  and  hdd,  that  on  the  death 
of  the  children  of  a  life  tenant  their  intervsu 
were  iuherited  by  their  father. — Waring  v-  War- 
ing (Va.)  160. 

A  testator's  intention,  expressed  in  one  cUase 
of  his  will,  to  give  tlie  diildren  of  bis  son  a  vest- 
ed remainder,  hdd  unchanged  by  a  succeeding 
clause.— Waring  r.  Waring  (Va.)  150. 

Will  constmed,  and  heU,  that  the  grandcfail- 
dren  of  testator  took  a  vested  interest  la  lands 
devised  to  tlieir  father  for  Ufe.— Waring  t.  Wai^ 

ing  (Va.)  150. 

A  wiU  construed  to  vest^  at  the  testator** 
death,  a  remainder  in  certain  of  his  grandchil- 
dren.—McComb  V.  McComh  (Va.)  453. 

A  will  declarinK  that  testator's  undivided 
share  in  partnership  land  is  realty  hereby 
fixes  the  character  of  such  property  as  against 
the  beneficiariea.— Todd  v.  MdPall  (Va.>  473. 

I  6.    Riehta  and  llablUtlwi  af  «m1mos 
and  lesateiaB. 

Wbne  lands  were  devised  to  testator's  widow 
during  life  or  widowhood,  and  on  her  death  lo 
another,  and  the  widow  remarried,  Ui^  went 
to  the  heirs  at  law  during  the  interim.— Bed- 
dard  V.  Harrington  (X.  C.)  377. 

\\'ill  construed,  and  held  not  to  *how  a 
charge  on  the  land  in  favor  of  certain  beirs.— 

Perdue  V.  Perdue  (N.  C.)  492. 

Payment  of  a  vendor's  lien  on  land  from  a 

testator's  [tersonalty  held  not  to  entitle  a  lej:- 
ateo  to  enforce  payinent  from  the  land,  where 
the  remaining  [personalty  was  insofficieDt  i-> 
pay  the  legacy.— Todd  v.  McFall  (Va.)  472. 

A  will  held  not  to  make  testator's  land  c^rge- 
able  with  the  payment  of  legadea.— Todd  v.  Mc- 
Pall  (Va.)  .472. 


WITNESSES. 

i  1.    Atteadaitae,   prodmotioit   af  dasv- 
meats,  and  eomponsation. 

Under  Rev.  St.  1893,  S  677.  certificates  for 
witness  fees  need  not  be  approved  by  the  coun- 
ty supervisor,  unless  th^  are  presented  in  pay- 
ment ot  county  taxes.— State  v.  Bollock  (S.  C> 
424. 

Vnder  Rev.  St.  189S,  H  677,  Otl,  it  ia  not  re- 
quired that  certificates  for  witness  fees  be  siqh- 
IKirtttd  by  affidavit  of  the  person  presenting 
them  for  payment.— State  t.  Bollock  (8.  C* 

424. 

i  2.  Oempeteaer* 

There  was  no  error  in  excluding  evidence  of 
husband  of  defendant  in  criminal  proseriiti»n 
in  her  favor,  they  having  elected  to  be  jointly 
tried,  and  not  having  reserved  rig^t  to  testify 
for  each  other.— Stephens  v.  State  (Ga.)  13. 

On  foreclosure  by  corporation.'  defendant  M4 
not  competott  to  testify  ss  to  transactiaas  with 
deceased  annt  of  corporation.— Begfatcr  v. 
Aoltman  A  Taylor  Co.  (Ga.)  116. 

In  an  action  for  board  funiifthcd  deceOcoi. 
held,  that  plaiiiliffx  might  testify  that  tbev 
operated  a  boarding  house,  it  not  l>eiag  a  traas- 
action  with  deceased.— Goines  v.  Johnson  (Qs.) 
tlOO. 


INDEX. 
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A  devisee  is  competent  to  testify  that  he 
3und  the  will  and  c-aiised  it  to  be  probated, 
'here  the  conrt  records  are  burned. — Cox  v. 
teanfort  Oountr  Lumber  Co.  (N.  C.)  381. 

A  larriTiDg  partner  iuid  disqualified,  under 
ode.  I  590,  to  testify  to  persouul  transactions 
-ith  a  deceased  partner,  In  an  action  against  his 
*tnte  on  a  partnersbip  note.— Charlotte  Oil  & 
'ertilizer  Co.  v.  nippy  (N.  C.)  980. 

Evidence  heid  not  incompetent  as  reUting  to 
■AQSBctioQB  between  attomer  and  elieot.— 
loan  V.  Pelaer  (S.  C)  431. 

An  attorney  may  testify,  on  a  hearing  before 
le  court,  as  to  what  admimons  he  made  before 
maBter  at  the  reference. — Lombard  t.  Hen- 
rix  (S.  C.)  511. 

In  action  in  behalf  of  wife,  on  indemnifyin;; 
nnd  given  by  judgment  creditor  of  her  husband 
fi  levy  on  execution  on  property  which  she 
Inimed,  held,  the  wife  was  incompetent  as  a 
'itness,  though  her  testimony  was  restricted  to 
sues  other  ttwn  those  of  fraud. — Hoge  Turu- 
r  (Va.)  291. 

An  administrator  of  a  decedent  who  was 
nrty  to  a  contract  held  to  have  an  Interest  in 
lie  8nit  antborixing  him  to  call  the  other  party 
H  witness,  nnder  Code,  |  8340. — Cottretl  v. 
Vatkins  (Va.)  470. 

A  contractor  Itdd  competent  to  testify  that 
interiala  were  furnished  and  that  labor  was  per- 
armed  under  the  contract,  though  the  principal 
■as  dead.— Fouse  v.  6U61Ian  (W.  Va.)  17a 

3.  EzMBlnatloa. 

Where  one  party  is  put  on  the  stand  as  a 
iritnesa  for  the  other,  he  may  be  questioned 
8  to  any  material  issue  in  the  case.— Sloan  v. 
Vlzer  (S.  GJ  431. 

A  witness  held  properly  permitted  to  refresh 
is  memory  as  to  the  contents  of  a  telegram 
V  a  reference  to  it  though  it  was  not  in  evi- 
ence.— Sloan  v.  Pelzer  (S.  C.)  431. 

4.  Credibility,  lupeaolimeiit,  Mmtra- 

diotios.  Mid  corroboration. 

A  letter  tendered  in  evidence  to  tinpeach  a 
■itnesa,  containing  nothing  in  conflict  with  his 


testimony,  held  properly  rejected.— Fha?nlz  Ins. 
Co.  V.  Gray  (Ga.)  W8. 

Where  accused,  when  questioned  as  to  certain 
admissions,  denies  them,  evidence  of  contraiy 
statements  luid  admiaslble.— State  v.  Taylor  (S. 
C.)  149. 

A  witness  cannot  be  contradicted  on  a  col- 
lateral Issue  for  the  purpose  of  imiteachment. — 
State  V.  Summer  (S.  C.)  771. 
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